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ADVERTISEMENT.

This volume shows a few cases to have been presented to
the Court in 1853, in the decision of which one of the Judges
acted, whoze appointment was not until 1854,

This, at first sight, may seem an irregularity. It is however
explained by simply stating that those cases were not present-
ed to the Court upon argument offered orally; but upon
written arguments, which, together with the facts, might as
properly be examined and adjudicated upen by a Judge of
recent appointment as by any other.

Errata.— The reader is requested to correct with his pen the following:
errors: —

In Vol. 35, page 319, about middleof page, insert TENNEY, instead of SurrLEyY.

& “ % 52, 14 lines from bottom, insert 4 Sim. for 4 Sum.
o e ¢ 542, 14 lines from top, insert lond instead of law.
In Vol. 36, page 16, 11th line from bottom, add the word only.
“ & “ 155, 24. line of syflabus, insert vests instead of restes
« 6 ¢ 295, 2d line from top, insert was instead of were.
(g o« « 303, 3d line from bottom, insert Smith instead of Smzh.
o “ “« 414, 3d line from bottom, insert ¢ndebtment instead of in~

debtedment.
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CASES

SUPREME JUDICIAL COURT,

FOR THE

MIDDLE DISTRICT,

1853.

COUNTY OF LINCOLN.

Cousy, petitioner, versus Dennis § al.

By R. 8. ¢ 123, § 4, no review shall be granted until due notice has been
given to the adverse party.

A uvutice, allowing such time as the law preseribes for parties in other cases,
ant recurnable when the respondent may be heard, whether at the same
turm or another, is all that is required.

Under the statute of 1852, the granting of writs to review judgments against
certificated bankrupts, is not at the discretion of the Court,

The statute is imperative as to all cases coming within its purview.

It operates on remedics only, and not on rights, and is, therefore, not liable to
the charge of unconstitutionality.

It allows no Limitation to the time within which the review may be sought.

It was repealed in 1853, but the repeal excepted all ¢« actions pending.” With-
in that exception, petitions for review were embraced and saved.

O~ Excerrions from Nist Prius, Tensey, J., presiding.

PeriTioN ¥or REeview,

The petitioner, on Jan’y 28, 1842, gave to the respondents’
intestate a promissory note of $436,43, payable on demand.
Afterwards, on October 27, 1842, he applied to the appropriate
court to be declared a bankrupt, and in 1843 obtained a dis-
charge in bankruptey. Upon that note the respondent recov-
ered judgment against the petitioner by default in 1844,

VoL, xxxvi, 2



10 MIDDLE DISTRICT.

Celby v, Dennis.

0o April 13, 1852, it was enacted by the Legislature thag
“any petition for review hereafter bronght, shall be granted
and allowed, if it shall be made satisfactorily to appear to the
Court that the defendant in the original action had obtained
his discharge in bankruptey before or subsequent to the rendi-
tion of judgment in such action; provided that the cause of
actien accrued before the proceedings in bankruptey, and that
the claim or demand was of such a character as would be bar-
red by a discharge in bankruptey.”

This petition is founded upon this statute. It asks for a re~
view of the said judgment recovered in 1844. Tt was present-
ed at the Oxford term of this Court, and an order was there
passed for notice upon the respondents.  That notice not hav-
ing been served, a new notice was ordered at the first day of
the October term, 1852, in this County, requiring the re-
spondents to appear in fourteen days after the service was
made upon them.

The respondents’ counsel appeared at the return day, to ob-
ject to the order of notice. 'The objection was overruled, and
the prayer of the petition for review was granted, ¢ not as mat-
ter of judicial discretion, but in obedience” to the statute of
1852.

The respondents excepted.

Lowell & Foster, in support of the exeeptiona.

1. The statute does not authorize the issuing of a notice
returnable at the same term,

2. The. application for review is too late. The R. 8. c.
123, regulating reviews, requires the petition to be made with«
in three years from the rendition of the judgment. The Act
of 1852 does not in terms, nor by necessary implication, repeal
any provisions of chapter 123. It merely prescribes a new
cause for which a review may be granted. Recent Acts in
derogation of former ones are to be construed strictly.

3. 1f construed to allow petitions so long after rendition of
the judgments, it is retroiictive and void, as it acts not merely
on the remedy but on the right acquired by judgment.

A. The Act of 1852 was repealed in 1853. True the re-
pealing Act saved “all actions pending.” But this petition



LINCOLN, 1853. i1

Colby ». Dennis.

was not an actiom pending.  Proceedings commenced and
pending under a statute are defeated by a repeal.

Ingalls, contra.

SuerLey, C. J.— This is an application for review of an
action commenced by the respondents’ intestate against the
applicant on a promissory note bearing date on January 28,
1842, in which a jadgment was rendered against the applicant
apon default at the Jane term of the District Court in this
county in the year 1844,

Before that judgment was rendered the applicant had, on
May 30, 1243, obtained his discharge in bankruptey.

By an Act approved on April 13, 1852, it was provided,
that “any petition for review hereafter brought in any court
in this State shall be granted and allowed, if it shall be made
satisfactorily to appear to the Court, that the defendant in the
original action had obtained his discharge in baukruptey be-
fore or snbsequent to the rendition of judgment in such ac-
tion; provided that the cause of action accrued before the
proceedings in bankruptey and that the claim or demaud was
of such character, as would be barred by a discharge in bank-
ruptey.”

Upon the testimony introduced the presiding Judge granted
the review “not as a matter of judicial discretion, but in
obedience to the Act of the Legislature.” '

Objection was made, that ‘“the petition, order of notice
and notice were insufficient.” The petition was addressed to
the Court at a term holden in the couunty of Oxford; and
an order was there made for service of a notice on the re-
spoudents returnable in this county, but no service of it was
made. This proceeding was auathorized by statute, c. 123,
§ 4. Upon the first day of the term holden in this county in
the month of October, 1852, the Court ordered notice to be
served upon the respondents to appear during the same term
within fourteen days next after service was made upon them.
The provision of the statute is, that no review shall be grant-
ed until due notice has been given to the adverse party. The
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Colby ». Dennis.

statute does not prescribe the manner in which notice shall
be given, nor the term to which it shall be made returnable.
A notice allowing such time as the law prescribes for parties
in other cases, and returnable, where the respondent may be
heard, is all that is required.

It is insisted, that the limitation contained in the statute,
§ 6, that no review shall be granted, unless application is
made within three years after rendition of the judgment, op-
erates as a bar to this application for review; that it was not
the intention of the Legislature to repeal that section or to
change the law, but to add a new cause, for which reviews
should be granted according to the former provisions.

The language of the Act, upon proof being made of the
required facts, is peremptory without regard te the time, when
the judgment was rendered. There were probably few, if
any, judgments of the description named in the Act of 1852,
rendered within three years before its passage; and the con-
struction insisted upon, would have rendered the Act, had it
not been repealed, nearly, if not quite ineffectual, Its pro-
visions respecting this class of petitions for review are entirely
inconsistent with the limitation of three years, which must
be regarded as inoperative upon them.

It is further contended, that the Act of 1852 having been
repeated by the Act of March 31, 1853, “saving all actious
pending,” petitions for review are not thereby saved ; that.by
actions pending were intended actions of review commenced
after reviews had been granted.

"The saving clause must have been intended to save some-
thing, which would have been otherwise destroyed; to save
something out of that, which was repealed. 'The Act of
1852 speaks of the “original action,” thereby implying, that
the petition might be regarded as an aetion. When this Court
is authorized to grant reviews ‘in all civil actions,” petitions
for partition are included by express words. If the saving
clause in the Act of 1853 should be counstrued to be applica-
ble only to actions of review sued out after a review had been
granted, it is doubtful, whether it could have any legal effect;
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Colby v. Dennis.

for when a review has been already granted, it being an Act
passed and entirely finished, the repeal of the Act authorizing
the review to be granted might have no effect upon the action
already commenced and peuding. In the Act authorizing re-
views the application and proceedings are spoken of us a
‘“case,” ‘“cause” and “suit.”” A petition‘ must be coasidered
to be pending after it has been regularly entered in Court, al-
though no party respondent has appeared. If this were not
so, the Court could not properly act upon it without some
special grant of aathority, and there could be no proper record
of its proceedings respecting it. 'The conclusion must be,
that it was the intention of the Legislature to save pending
petitions.

It is finally ivsisted, that the Act of 1852 is not a constitu-
tional Act. And it is said, that a person has a vested right in
a judgmeut, which by the existing laws cannot be reviewed.
He may have a vested right in a judgment, whether the suit,
in which it was recovered, is or is not liable to be reviewed.
Buat it is not certain, that a judgmeut not liable to be vacated
by a review will continue to be a valid judgment. 'The law,
which authorizes the judgment, does not guarantee that it
shall remain a valid judgment. It may be liable to be revers-
ed for error. If so reversed, the obligation of the contract is
not impaired. The remedy, by which that judgment was re-
covered, is alone affected. If the time for commencing writs
of error should be extended and made applicable to cases, in
which no writ of error could by the existing laws be 1ain-
tained, the remedy only would be affected, and yet the judg-
ment might be aunihilated. If judgments were recovered,
where there was no law authorizing a review, an Act author-
izing reviews to be granted in cases, in which judgments had
already been recovered, could act only upon the process by
which those judgments had been recovered. 'The obligation of
the contract would not be impaired or affected thereby.

The opinion in the case of Oriental Bank v. F'reese, 18
Maine, 109, stated, that the constitution did not “ prohibit the
Legislature from passing such laws as act retrospectively, not
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Moore ». Holland.

on the right of property or obligation of the contract, but only
upon the remedy which the laws afford to protect and enforce
them.” The justice or wisdom of such legislation is not a
subject for the consideration of this Court.
Flzceptions overruled.
WerLs, Howarp, Rice and Haruaway, J. J., concurred.

Moore versus HoLLanD.

A party, after resting his case, and after hearing opposing testimony from the
other side, is entitled to introduce cumulative evidence, though in support
of a point upon which he had previously introduced evidence; wnless the
Judge, before the opposing testimony was offered, had given notice that
such cumulative evidence would be excluded.

O~ Exceerions from Nisi Prius, Ricg, J., presiding.

TrEsPass.

The plaintiff introduced several witnesses, and then rested
his case.

The defendant, before proceeding to call his witnesses,
gave notice that he would insist upon requiring the plaintiff
before stopping, to put in all his evidence, except what might
be of a rebuiting character.

The defendant then called and examined many witnesses
and stopped.

The plaintiff then offered cumulative evidence, material
further to strengthen a point in his side of the case. This
evidence was excluded, the Judge being of opinion that the
rule forbids the introduction of such evidence, at this stage
of the trial, inasmuch as the plaintiff had, before resting his
case, intreduced testimony to the same point. 'The verdict
was for the defendant, and the plaintiff excepted.

Glould, for the defendant, submitted that the enforcement of
the rule, excluding cumulative testimony, after notice given
by the adverse party, was merely at the discretion of the
Court, and that, therefore, exceptions would not lie.

Giilbert, for the plaintiff.
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Uran v, Houdlette,

SuepLey, C. J. — This Court has decided that, in our prac-
tice, no rule exists by which a party is prevented from intro-
ducing cumulative testimony upon any point after he has
rested his case and testimony has been introduced by his
opponent ; while the right of the Court is recoguized, (in
the exercise of its judicial discretion,) to enforce such a rule
after giving seasonable notice that it will be enforced. In
this case such a rule appears to have been enforced, and tes-
timony material to sustain the plaintiff ’s case appears to have
been excluded, without previous notice of such a rule.

Ezxceptions sustained. Verdict set aside
and new trial granted.

li

Urax versus HoupLerTE.
A judgment is a debt of a higher order than was the simple contract upon

which it is founded.

A distharge in bankruptey is no bar to a judgment recovered affer the des
fendant's application to be decreed a bankrupt, although founded wpon a
claim, which, until merged in the judgment, would kavs been provable in
bankruptey.

Or F'acrs AGREED.

Desr oN JupeMenT.

The plaintiff held a note against the defendant, payable in
Nov. 1841, and recovered judgment upon it Dec. 24, 1842,
Five days before the recovery of the judgment, viz., on Dec.
19, 1842, the defendant filed his petition to be decreed a bank-
rupt. Upon that petition such proceedings were had that he
obtained, in 1844, a full discharge from all the debts due from
him on said 19th of Dec. 1842, which were provable in the
court of baukruptey.

Upon the plaintiff’s judgment, an execution was issued in
1845, and placed in the hands of an officer for service. Where-
upon the defendant applied to the court of bankruptey “ for a
supersedeas or such other remedy as would restrain the officer
from executing said execution.””  Upon that application the
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Partridge v Luce.

court of bankruptey issued a precept directed to the officer,
restraining him and all other sheriffs, and directing him not to
execute eaid precept.  To that direction the officer conform-
ed, and the execution was returned “in no part satisfied.”

The supersedeas was granted without notice to the plaintiff,
and its jutroduction was objected to by him, but it was re-
ceived. This is an action npon said judgment.

The case was submitted to the Court.

J. 8. Abbott, for the plaintiff.
F. Allen, for the defendant.

Howarp, J.—— The note of the defendant was merged and
extinguished by the judgment. That having been rendered
upon the note, after he had filed his petition for a discharge in
bankraptey, it constitutes a debt, originating at the time, and
was not provable under the commission. Consequently the
discharge was no bar to the judgment, and furnishes no de-
fence to this action. Holbrook v. Foss, 27 Maine, 441 ; Pike
v. McDonald, 32 Maine, 418,

Judgment for the plaintif.

Surrrey, C. J,, and Texvey and AeprrLeron, J. J., concurred.

Parrripee § al., petitioners, versus Livce.

Where a co-tenant of land, gfter petitioning for a partition, and prior to the
interlocutory jdgment of fiat partitio, has conveyed his interest, advantage
of the conveyance can be taken by plea in bar.

But a sale, made after such .interlocutory judgment, furnishes no objection
to the petitioner's title. i

The owner of upland, hounded on the sea, will hold the flats for one hundred
rods frem highwater mark, provided they extend so far, but not beyond that
distance.

A petition for partition of land, described as bounded on the sea, or on a
bay of the sea, is to be held as a petition for a divigion of the flats as well as
of the upland.

On such a petition, it is the duty of the commissioners to divide the flate
as well as the uplands.
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Partridge v. Luce.

If, in such a case, the commissioners have left the flats undivided, their report
will be recommitted, for the purpose of having the flats divided, unless it
appear to the Court that they are incapable of division.

O~ Exceprions from Nisi Prius, Texney, J., presiding.

Prririon vor PartiTion of a lot of land.

The petitioners collectively owned eleven sixteenths and
the respondent five sixteenths of the land. It is described in the
petition as bounded westerly by a highway ; southerly by a line,
[described ;] easterly by Owl’s Head bay ; northerly by a line
from the highway to an iron bolt in the ledge at highway
mark, and to the eastern boundary, being about one acre.

It consisted partly of upland and partly of flats adjoining
the same, the highwater mark being a line curving into the
upland. The distance between highwater and low water
mark was about 20 rods

After the requisite preliminary proceedings commissioners
were appointed to make partition. ‘They divided the upland
down to highwater mark. They did not, however, make
partition of the flats, but left them undivided.

The Judge recommitted the report, in order that a partition
of the flats as well as of the upland should be made.

To that recommitment, the respondent excepted,

Lowell & Foster, for the respondent.

1st. The object of this bill of exceptions is to bring the
subject matter before the full Court, with a view to have the
question settled, as to the divisibility and partition of the flats,
and the basin-formed harbor of Rockland, between adjoining
owners of upland lying upon the banks of the continuous
eurving shores.

2d. In order to avail himself of the judgment of the full
Court, the defendant, for the purposes of the trial, contends
that the flats beyond and below highwater mark are not the
subject of this process of partition, and if it were otherwise,
and if the flats be the subject of partition, then it is suggested
that the language of the. prayer of the petition does not re-
quire the commissioners to extend the partition beyond high-
water mark. R. S.c. 121, $ 2 & 18; Mayhew v. Norton,

Vou. xxxvL 3
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Partridge ». Luce.

17 Pick. 357 ; Kennebec Ferry Co. v. Bradstreef, 28 Maine,
374; Lincoln v. Wilder, 29 Maine, 169; Davis v. Prentiss,
16 Pick. 435, Emerson v. Taylor, @ Maine, 42 ; Lapish v.
Bangor Bank, 8 Maine, 85.

3d. Should it be decided that the law authorizes the parti-
tion of basin-formed flats, when reasonably practicable, then
it is submitted, that the flats and shores disclosed in this case
are of such a character as to render a partition by metes and
bounds impracticable, or so extremely difficult that it ought
not to be required or attempted.

Ruggles, for the petitioners, suggested that, since the com-
missioners made their report, one of thern has purchased a
part of the petitioners’ title, and that the petitioners have sold
o various persons all their interest.

Sueprey, C. J. —1If the exceptions be overruled and the
recommitment confirmed, one new cominissioner, at least,
must be appointed.

The opinion of the Court was drawn up by

WerLs, J.— Tt was suggested at the argument of the ex-
ceptions, that some of the petitioners had conveyed their in-
terest in the premises since the appointment of the commis-
sioners. If such conveyance to third persons had been made
after the commencement of the petition and before the inter-
Iocutory judgment, that partition shall be made, no advantage
could be taken of it without a plea in bar. Upham v. Brad-
ley, 17 Maine, 423. 'The petitioners would be at liberty to
take 1ssue upon such plea, and to have it tried by a jury.
Mitchell v. Starbuck, 10 Mass. 5. But the interfocutory judg-
ment establishes the rights of the petitioners, and they can-
not be investigated anew without setting aside that judgment.
It is then too late in the present stage of the proceedings, to
enter into the inquiry as to the proper parties to the process.

It is contended by the respondent, that the petition does
not require a division of the flats, that they are not embraced i
the description of the premises of which partition is sought,
and that the statute does not authorize a partition of them.
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In the petition the premises are bounded “easterly by Owl’s
Head bay.” Whatever is included within that boundary
would by the interlocutory judgment belong to the petitioners,
so far as it was the subject of private property. A bay is an
arm of the sea, extending into the land. I¢ is a part of the
sea. And the boundary is to be regarded in the same manner
as if it had been stated, that the premises were bounded on
the east by the sea.

The principle of the Colonial Ordinance of 1641 kas been
adopted in this State, so that the owner of lands bounded on
the sea shall hold to low water mark, where the tide does not
ebb more than one huudred rods, but he cannot claim beyond
those limits, where the tide ebbs to a greater distance. 'The
owner of the upland bounded on the sea can hold the flats for
one hundred rods from highwater mark, provided they extend
so far, but not beyond that distance. “Storer v. Freeman, 6
Mass. 435 ; Lapish v. Bangor Bank, 8 Greenl. 85 ; Mayhew
v. Norton, 17 Pick. 357 ; Winslow v. Patten, 34 Maine, 25,

No satisfactory evidence was presented to the Court to show,
that the flats were incapable of a division, and such a result
cannot be anticipated. The exceptions must be overruled,
and the order of the presiding Judge, that the report should
be recommitted for the purpose of dividing the flats, is con-
firmed.

SuerLey, C. J, and Howarp, Rice and Haruawav, J. J.,
eoncyrred.

Kewpat & al. versus Lewiston Warer Power Co.

A submission to referees under the statute is one of the modes provided by
law for the decision of causes.

The course of proceedings upon such a submission may be altered at the pleas-
ure of the Legislature.

Buch an alteration merely affects the remedy, without impairing the obligation
of any contract.

Tpon the abolishment of the District Court, awards, which had been made
xeturnable to that Court, might rightfully be returned to this Court, at any
term -prior to the period limited in the submission.
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In making up judgment upon an award, interest on the amount awarded can-
not be weiuded

O~ Excerrions from Nist Prius, SurrLry, C. J., presiding.

Awarp oF REFEREES.

The parties, on Feb’y 19, 1852, submitted their respective
claims to arbitration, in the mode prescribed by R. S.c. 138,
it being provided in the submission, that the award should be
returned to the District Court by July 9, 1852.

The referees heard the parties in March, 1852. Their
award, though headed ¢ Distriet Court, June term, 1852, was
in fact presented May term, 1852, to this Court, who directed
that it should remain with the clerk unopened until the Octo-
ber term. At the Oetober term it was opened and, though
objected to, the Court ordered that it be aceepted.

T'o that order, the Lewiston Water Power Co. excepted.

J. Goedenow, in support of the exceptions.

This report being returnable to the late District Court, and
not having been made to the Court within the time limited in
the submission, this Court was not authorized to aceept it.
Bowes v. Frrench, 2 Fairf. 182; Kingly v. Bill, 9 Mass.
198; Sargent v. Hampden, 29 Maine, 70; Same v. Same,
32 Maine, 78; King v. Dedham Bank, 15 Mass. 447;
Swift v. Luce, 27 Maine, 285.

T. A D. Fessenden, contra.

Weres, J.— The report of the referees must have been in
fact made as early as the May term of this Court in 1852.
The agreement of submission provided, that the report should
be made to the District Court, but that Court was abolished
by the Act of April 9, 1852, which took effect on the first
day of May following. It could not therefore be returned to
that Court after that time.

The report purports to have been made at the June term of
the District Court of 1852. But the hearing of the parties
was in the month of the previous March, and the heading of
the report was probably made before the abolition of the Dis-
trict Court, and was intended to express the term, to which
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the report should be returned, and not the time when it was
in fact completed.

By the first section of the Act before mentioned, the entire
jurisdiction of the District Court was transferred to this Court,
and the report, if completed at the time when the May term
of this Court was held, as it appears to have been, was pro-
perly presented at that term. '

But if the report should be considered as not having been
made till the June term of the District Court, that period
would be within the time specified in the submission, “ within
one year from the ninth day of July, A. D. 1851,” and by the
second sect. of the same Act, all processes returnable at a term
of the District Court, which would have been holden next after
the time when the Act before mentioned went into operation,
if such Act had not been passed, were required to be entered at
the next term of this Court following the abolished term of
the District Court. If then the report was returnable at the
June term of the District Court, it could be legally entered at
the October term following of this Court. And it appears to
have been accepted at the last named term.

A submission to referees under the statute, is one of the
modes, which the law has provided for the decision of causes.
Their report may be returned to Court, and become the basis
of a judgment. Tt is the substitute for a suit at law, and a
process for the determination of eontroversies. The Legisla-
ture has power to prescribe the course, which parties shall
pursue in the trial of causes, and may change it at any time.
Such legislation does not impair the contracts of the parties,
but is intended to furnish the best mode for enforcing them.
There can be no more objection to the changing of a court,
to which a report is made returnable, than one to which a writ
is required to be returned. Both are cases of remedies, over
which the Legislature has control. It is true, that submis-
sions arise from consent, but after the parties have entered into
them, they may both become actors, and the proceedings are
adversary, and are conducted in the manner prescribed by law.
By the consent of those interested, several controversies are
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investigated in one process. It s a trial of the rights of the
parties, but not the less so because they have agreed upon the
maunner of commencing it, and have selected one of the ways,
which the law permits them to follow.

By statute, c¢. 96, § 20, interest may be allowed in an ac-
tion, from the time the verdict was returned, to the time of
rendering judgment. But no provision appears to have been
made for allowing interest upon reports of referees. In South-
aerd v. Smyth, 19 Maine, 453, interest was claimed upon the
sum awarded, in consequence of the delay arising upon the
exceptions, but it was not allowed. The iaterest claimed in
this case cannot therefore be allowed.

FExceptions overruled.

Howarp, Rice and Hatuaway, J. J., concurred.

Grose versus Hexry HivLr.

Under R. S. ¢. 76, § 18, 19 and 20, the obligation of a stockholder to pay
corporation debts is made to depend upon the officer’s certificate upon exe-
cution, that Le could not fiud corporate property.

Before the cxistence of such execution and certificate, payments made by a
stockholder upon any debt of the corporation, though it might give him
a claim against the corporation, will constitute no defence to a suit by a
judgment creditor, upon whose exccution the prescribed certificate has been
made.

The Act of 1851, e. 110, in relation to the liability of stockholders for cor-
poration debts, was merely prospective.

The treasurer’s certificate of a payment made by a stockholder towards cor-
poration de'ts, is explainable by parol, especially to show the time of the
payment, if in that respect the certificate be silent.

In a suit against a stockholder, liable for corporation debts, the judgment
against him may inciude the cost of suit, in addition to the amount of his
stock,

Tae Georges Canal Compauny was incorporated in 1846,
and made snbject to the rule contained in the eighteenth sec-
tion of R. 8. c. 76, that, in case of deficiency of attachable
corporate property or estate, the individual property of every
stockholder shall be liable, to the amouut of his stock, for all
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debts due from the corporation contracted duaring his owner-
ship of the stock, provided that, in every such case, the offi-
cer holding an execution against the company shall first ascer-
tain and certify upon such execution that he cannot find cor-
porate property or estate. DBy the twentieth section, a credi-
tor of the company may, after such a return upon the execu~
tion, and after a certain prescribed notice, have an action of
the case against the stockholder.

From the organization of the company, the defendant in
this case was, and has ever since continued to be, holder of
two shares, amounting to one hundred dollars,

The plaintiff recovered judgment against the company in
April, 1850, to the amount of $99,79. Upon the execution
issued on that judgment, the officer returned, January, 1851,
that he could find vo corporate property, and further returned
March 1, 1851, that he had given the prescribed notice to the
defendant.

This action of the case was brought March 5, 1851, to re-
cover against the defendant the amount of his stock, $100,
to satisfy said judgment.

Several persons having just claims, amounting to £100,
against the company had received from the president his or-
ders upon the treasurer to pay the same. 'These orders the
defendant took from the holders, on April 30, 1849, by paying
to them their respective amounts ; and immediately smrender-
ed them to the treasurer, taking his certificate of having re-
ceived from the defendant $100, for payment of debts due
from the corporation.

An Act, passed June 2, 1851, ec. 210, provided, that when
a stockholder shall have paid any just and legal debt of the
corporation, and shall produce a certificaje under the hand of
the treasurer that he has paid such debt, he shall be exempted
from further Liability in his private property to the amount of
such payment, whether a demand had or had not been made
upon him by the officer.

After the passage of that Act, the defendant procured from
the treasurer a new certificate of having made payment to
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the amount of ‘4100, of the corporate debts. 'The plaintiff,
against objection by the defendant, introduced the deposition
of the treasurer, showing that the payment by the defend-
ant was the same payment made as above stated, on April
30, 1849. Many questions of law wers reported by the Judge
for the decision of the Court.

A. P. Gould, for the plaintiff.

M. H. Smith, for the defendant.

Tenxey, J.— The plaintiff recovered judgment against the
“(Georges Canal Company” at the Feb. term, 1850, of the
late District Court, in the county of Lincoln, and upon an
execution issued thereon, January 8, 1851, and placed in the
hands of a deputy sheriff of that county, he returned under
date of January 4, 1851, that by virtue of that execution, he
had made diligent search for corporate property or estate of
the “Georges Canal Company,” but had been unable to find
any. On March 1, 1851, he made further return upon the
execution according to the provisions of c. 76, $ 19, of the
R. S. The present action is brought against the defendant,
for the purpose of recovering of him individually, as a stock-
holder in that company, the amount of this execution, on the
ground of his liability to pay a sum equal to the capital stock
belonging to him, in addition to the capital stock, it being
agreed that he has been the owner of two shares in the com-
pany since its incorporation, and has paid thereon the sum of
one hundred dollars, the price of the two shares.

The defendant relies upon the fact, as a defence of this ac-
tion, that he paid before the institution of this suit, a like sum
to the creditors of the company and received, indorsed, the
orders drawn in their behalf for their just indebtedness, and
that he surrendered the orders to the treasurer of the company,
and received his receipt therefor dated April 30, 1849, and
contends that by the provision of sections 18, 19 and 20, of
the chapter referred to, he is relieved from all liability.

The right of creditors of the company to resort to individ-
ual property, rights and credits of stockholders, arises in case
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of a deficiency of attachable corporate property or estate, —
“provided in every sueh case, the officer holding the execu-
tion shall first ascertain and certify upon the execution, that
he cannot find corporate property or estate.”

It is only in such a contingency, shown by such proof, that
the property, rights and credits of a stockholder, are liable to
be taken on an execution against the company ; or that an ac-
tion on the case against such stockholder to recover of him
individually the amount of his execution and costs, not exceed-
ing the amount of the stock held by such stockholder, can be
maintained. If the evidence, prescribed by the statute, of the
want of corporate means to pay the execution against the
company be wanting, the stockholder may pay the execution ;
but it must be regarded a voluntary payment, and he may be-
come an equitable or legal creditor of the company, by taking
the place of the one whose claim he has satisfied. But the exe-
cution not being against the stockholder, he caunot be liable
to pay the same, unless the steps pointed out in the statute
have been followed. Andrews v. Callender, 13 Pick. 484.
And it follows, that a payment made without liability to
make it, does not, under the Revised Statutes, c. 76, $ $
18, 19 and 20, take from a creditor the right to resort to his
property, when such creditor has shown by the proper evi-
dence that the corporate means have failed, and he has caused
the requisite notice to be given in order to fix his liability.

In the case before us, the defendant paid no debt of the
company after a certificate on an execution against it, that
corporate property or estate could not be found, and notice to
him of his liability ; and the payment which was made, was
unavailing to release him from his previous liability, by virtue
of the Revised Statutes.

The defendant also relies upon the statute of June 2,
1851, c. 210, which provides, that whenever any stockholder
named in the eighteenth, nineteenth and twentieth sections of
the seventy-sixth chapter of the Revised Statutes, shall have
paid and satisfied any just and legal debt or debts of such cor-
poration, and shall produce a certificate under the hand of the

Yor. xvxvi 4
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treasurer of such corporation, that he has paid such debt or
debts, and that the saine has not beeu refunded to him, such
stockholder shall thereby be exempted from further liability,
&ec., whether such debts shall or shall not have been demand-
ed by an officer helding an execution against said corporation
for such debts. It is manifest, that the Legislature intended
to relieve a stockholder, who should bring himself within the
provisicns of this Act from further liability, without the re-
turns upon an execution by an ofiicer holding the same,
required by R. S. ¢. 76, § § 18, 19 and 20. But from the
language of the Act it is equally manifcst, that its operation
was desigued to be prospective only. The payment referred
to, is a payment to be made after the passage of the statute,
and cannot embrace payments previously made. The tense
used, “shall have paid and satisfied,” is what Noah Webster
denominates, ¢ the prior {uture, indefinite,’”” and which he de-
fines to be «an action, which will be passed at a future time
specified.” Webster’s Grammar of the English language in
his Quarto Dictionary, 1st edition.

The language will be found, on examination of the object
of the Act, to be singularly precise and exact. 'The payment
contemplated is not to be made to the treasurer, but to a ered-
iter ; and the former is not supposed to have actual knowledge
of the payment, but to give the certificate upon evidence
therecof, which is satisfactory to him. And to relieve a stock-
holder from the liability, the statute requires two things; one,
that he has paid and satisfied a just and legal debt of the eor-
poration, and the other, the production of a certificate thereof,
under the hand of the treasurer. Between a creditor seeking
his remedy 1n this mode, and such stockholder, the treasurer’s
certificate is not made conclusive evidence of the payment,
though it may be evidence that the company assent to it; and
by established principles of evidence, it may be inadmissible
as proof of payment. 'The treasurer’s certificate must be sub-
sequent in time to the payment to a creditor ; hence the appro-
priateness of the language, which signifies that the stockhoelder
shall have paid and satisfied debts of the corporation, when
he shall apply to the treasarer for a certificate and cbtain it.
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The defendant contends that he has brought himself within
the provisions of the Act of June 2, 1851, even on the groand
that it was intended to be exclusively prospective in its opera-
tion, by the certificate of the treasurer of the company, dated
QOct. 8, 1851, It would be competent for the defendant to
prove that he had paid the just and legal debt of the corpora-
tion, by other evidence than the certificate of the treasurer,
even if that should be deemed inadmissible for such purpose.
And it is equally competent for the plaintiff to show at what
time, and in what mode such payment was made, especially if
it does not contradict or vary the statements contained in the
treasurer’s certificate.  The time and manner of the pay-
ment relied upon in the defence of this action are not speci-
fied in the certificate ; and the evidence introduced by the
plaintiff, which is regarded as admissible, shows clearly that
the payment was the same which was made before the receipt
of the treasurer of the company, dated April 30, 1849, and
does not bring the defendant within the provisions of the Act
of June 2, 1851, and the plaintiff’ is entitled to recover in this
action,

Is a creditor, who prevails in an action like the present, en-
titled to recover his costs, if by such recovery, the defeudant
is subjected to the payment of a sum greater than his capital
stock in addition thereto? It is implied, that after the indi-
vidual stockholder has received the notice referred to in chap.
76, sect. 19, he may make payment of the sum for which he
is liable, before the levy of the execution upon his property,
or the institution of a suit against him. And if he omit to
make payment, and costs are incurred, it is for his own de-
linqueney, and costs will follow the recovery of damages, un-
der the general provision, that in a suit at law the prevailing
party shall recover costs.

Several other questions presented by the case, become un-
important to a final decision of the cause, and an' examination
of them becomes unnecessary. Defendant defaulted.

Suerrey, C.J, and Howarp, Rice and Arrieron, J. J.,
concurred.
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Tuis, like the preceding case of G'rose v. Hilt, was hrought
against a s:cckholder of the Georges Canal Company, by a
judgment creditor, whese execution had been duly certified,
to recover the amount of a corporate debt. The decision affirms
the principles of the case, G'rose v. Hilt, and also establishes
the position that a surrender of a debt due from the company
to the defendant, confirmed by the treasurer’s certificate that
the defendant had extinguished corporation debts to the amount
of his stock, constitutes no defence, when the want of corpo-
rate property has not been evidenced by the officer’s certificate
on execution.

Mercarry versus Tavior & al.

A written contract is to be construed, and the meaning of the parties ascer-
tained from an examination of all its parts. If some part appear at variance
from another, the construction must be such as to harmonize the whole.

The payment and acceptance of the price of a vessel are sufficient to complete
the sale, as between the seller and the purchaser, without any bill of sale or
other written instrument.

Of the construction of an instrument, whether it constitutes a mortgage, or &
contingent sale, or a contract to sell.

O~ Rerorr from Nisi Prius, SurpLey, C. J., presiding.

Assumestir for labor and materials furnished in finishing the
top work of a vessel alleged to be owned by the defendants.
Shuman and Cox, two of the defendants, were defaulted ;
Taylor and Brown, the other two defendants, resisted the
claim upon the ground that, at the time when the labor and
materials were furnished, they had not such ownership of the
vessel as rendered them liable to the action.

It appeared that Shnman and Cox had erected the vessel,
and had nearly completed the hull on the 19th Oct., 1848.
Upon that day a written contract was made concerning the
vessel, signed by all the four defendants, Shuman, Cox, Tay-
lor and Brown, as follows : —
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‘“ Whereas, Jacob L. Shuman and Hirah C. Cox, both of
Damariscotta and State of Maine, owners and builders of an
unfinished vessel now on the stocks, built by them the present
season, and which they agree to finish and fit ready for sea
with all reasonable dispatch, and with all the necessary ap-
purtenances as is customary for such a class vessel, have grant-
ed, bargained and sold unto Isaac Taylor of Boston, Merchant,
and Charles Brown of Eastham, Mariner, both of the State of
Massachusetts, one third part of said vessel, for and in consid-
eration of one dollar, the receipt whereof is hereby acknow-
ledged.

“'The condition of this agreement is, that the said Tagylor
and Brown shall pay or cause to be paid unto the said Shu-
man and Cox the sum of three thousand dollars, (one-half in
cash and one-half in six months notes with interest,) when the
said vessel shall have been launched five days and clear of
lien claims., And the said Shuman and Cox shall, on the
payment of said sum of three thousand dollars, make and con-
vey a clear bill of sale of one third part of said vessel. And
it is further agreed that the said Brown is to sail and com-
mand the said vessel for the term of six months, his term of
service to commence when the said vessel is ready to receive
her rigging, for which he is to receive seventy-five dollars per
month.

“ And it is further agreed that the said Taylor is to be the
vessel’s hushand, when she is ready for sea, and for which he
is to receive the usual rate of commissious, and at the end of
the six months he shall render a true, full and complete ac-
count of the earnings of said vessel, and pay over the balance
(after paying her disbursements) unto the said Shuman and
Cox, they, the said Shuman and Cox, causing the said earnings
to be applied to the payment of her outfits until they shall
be paid. And it is further understood that the said Shu-
man and Cox shall keep the said vessel fully insured. But
be it expressly understood and agreed, that at any time within
the said six months, the said Shuman and Cox are at liberty
to pay back the said sum of three thousand dollars, and the
said Taylor and Brown shall re-convey, upon the payment of
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such sum the said one-third part of said vessel, as: the said
Shuman and Cox shall direct, and then this instrument to be
nuil and void, otherwise to remam in full force for the space
of six months from this date. Dated Damariscotta, the nine-
teenth day of October, eighteen hundred and forty-eight.”

It appeared that one Horace Hatch had brought an action
against these same defendants for services and materials on
the vessel similar to those furnished by the plaintiffi.  On the
trial of that action, many witnesses were examined, whose
testimony was reported ; and the above recited contract was
there introduced.

The parties in this suit agree that the testimony in that
case is to be taken as testimony in this case, it being admitted
that the plaintiff’s labor and materials were supplied “for the
vessel’s top work after the three thousand dollars were paid
by the defendants.”

The case was taken from the jary, and judgment is to be
entered by the Court, according to the legal rights of the
parties.

The facts, as derived from the testimony, upon which the
Court acted, will appear in the opinion.

Gould, for the plaintiff.

M. H. Smith, for the defendants Taylor and Brown.

The plaintiff does not pretend any express contract be-
tween himself and Taylo? or Brown, but relies on their own-
ership in the vessel. But if they were owners in any respect,
they were but mortgagees, and as such not liable.  Winslow
v. Tarbor, 18 Maine, 132. The only evidence is the con-
tract of October 19, 1848. But that constituted neither a
sale, nor a mortgage. It was only a contract not under seal,
to mortgage to Taylor and Brown one third of the bark at
some future day and on certain conditions; or, if it be a
mortgage, by the terms of it, the mortgagees, Taylor and
Brown, had no right to possession as mortgagees, until the
vessel was ready for sea, which would not be until after the
plaiutiff’s work was done. By the contract Shuman and
Cox were to finish and fit her ready for sea with all the neces-
sary appurtenances. She could not be ready for sea with
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all the necessary appurtenances, until after the plaintifl’s work
was done. By the contract, Taylor was to be vessel’s hus-
band “ when she is ready for sea.”

And further, neither Taylor or Brown has ever taken pos-
session under said contract as mortgagees.

The contracts not being a mortgage but only an agreement
to mortgage, not under seal, the payment of the $3000 by
Taylor and Brown wanld not constitute it a mortgage, nor by
this act, subsequent to the execution and delivery of the con-
tract, can this coutract be made a mortgage, nct being so
when delivered.

Suerrey, C. J. By a written agreement made between the
parties, this case is submitted to the decision of the Court upon
the testimony reported in the case of Horace Hatch against
the same defendants, and upon an admission that the materials
and work “were delivered for the vessel’s top work after the
three thousand dollars were paid by the defendants.” By de-
fendants the parties doubtless meant Taylor and Brown, for
they were to make the payment to the other defendants, Shu-
man and Cox, who were to receive it, and who had suffered
a default to be entered.

The plaintiff having testified as a witness in the case of
Hatch v. Taylor et als., that testimony by the agreement be-

comes evidence in his own case. He states, that he made his
~ charges to the vessel aud owners, and “did it (the work) on
that credit,” and that it was not performed at the request of
Taylor or Brown. 'They first became connected with the
vessel by a contract made with the other defendants on Qcto-
ber 19, 1848. The meaning of the parties is to be ascertained
from an examination of the whole instrument, and if one part
of it be found at variance with another, it must receive such
a construction that the whole may operat¢ harmoniously
together. ‘

Tt was an executory contract, providing for a future purchase
and sale of one third part of the vessel, and not a contract, by
which that part was then purchased and sold, either absolutely
or conditionally, or in mortgage. Taylor and Brown were .
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pay the three thousand dollars when the vessel had been
launched five days, and was clear of all lien claims. If those
events should never happen, they would not be obliged to pay.
The vessel before then might have been conveyed to others
by Shuman and Cox, or have been attached and held as their
property. If she had been lost by fire or otherwise, the loss
must have been borne by them. 1f Taylor and Brown should
fail to pay, they were under no obligation to convey to them.
No part of the vessel could have been attached and held as
the property of 'Taylor or Brown. Neither of them could
have conveyed any part; nor had either any insurable interest
in her.

A different construction might have subjected Shuman and
Cox to a loss of one-third of the vessel, if Taylor and Brown
had proved to be unable to pay: and might have subjected
Taylor and Brown to a like loss, if the vessel had been wholly
appropriated to the satisfaction of lien eclaims and they had
been compelled to pay the three thousand dollars. The ac-
knowledgment of one dollar received as a consideration is
perceived to be no more than a formal declaration to make the
contract valid. ~Although the langunage used is ¢ have granted,
bargained and sold,” it cannot, consistently with the clear in-
tention of the parties and with other langunage used by them,
be considered as having any other meaning than an agreement
to do so. 'The eflect of the contract is an agreement to pur-
chase and to sell and convey at a future time and upon the
happening of future events. Upon such future sale being
completed, certain other rights were secured by the contract to
each party. It was not to become functus officio and null up-
on such sale and purchase of the property. It would continue
to be valid to secure to Brown the right to command the ves-
sel, and to Taylor the right to be her ship’s husband for six
months ; and to secure to Shuman and Cox the right to require
an account of her earnings and a right to regain the title by
repayment of the price within the six months.

Upon payment of the three thousand dollars according to
the contract after the vessel had been launched and had re-
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mained five days free from lien claims, one-third part of the
vessel became the property of Taylor and Brown. By the
payment and reception of the money, both parties admitted
that there had been a compliance with the terms of the con-
tract ; and the sale was then completed, although no bill of
sale was then made as the coatract required. 'The payment
and acceptance of the price of a vessel is sufficient to complete
the sale between the seller and purchaser, without any bill of
sale or other written instrument. Ludwig v. Fuller, 17 Maine,
162; Lyman v. Redman, 23 Maine, 289. Although the plain-
tiffs in the case of Pearce v. Norton, 1 Fair. 252, recovered
for the value of the vessel, they were cousidered as holding
the legal title by way of mortgage. The fact that Cox, on
December 8, 1848, to obtain an enrollment of the vessel, made
path that he and Shuman were the sole owners, cannot alter
the legal rights of the parties. It only proves that he was in
€rTor. )

It is insisted that if they then became owners, they were
mortgagees, not in possession in the character of mortgagees.
No debt was due to them from Shuman and Cox, who were
“at liberty to pay back the said sum of three thousand dol-
lars,” but were under no obligations to do so. 'The money
was not loaned but paid for the purchase of property. Taylor
and Brown could not therefore be regarded as mortgagees.
The sale to them was conditional, liable to be defeated by
performance of a condition subsequent. 'Thus holding the
title of one-third of the vessel, they were liable as part owners
for materials found and labor performed upon her after that
time ; and are therefore liable to pay the plaintiff.

Defendants defaulled.

WeLrs, Howaro, Rice and Harraway, J. J., concurred.

VoL. Xxxvi 5
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FareiN versus Kesvesrce & Porrranp Rarn Roan Company.

It iz requisite that a case marked on the county docket, as one in which
some question of law is to be settled, should be transferred to the next law
term.

If not so done, the Judge afterwards presiding at the eounty court may enter
such judgment as to law and justice may appertain.

Thus in an action marked ¢ law” upon the county docket, which the plaintiff
neglected to enter at the law term, though there be a suggestion that the
omission occurred through mistake or inadvertence, a nonsuit may be legally
ordered.

O~ Exceerions from Nisi Prius, SuerLey, C. J., pre-
siding.

Casg, for injury done by altering the grade of the street in
front of the plaintiff’s dwellinghouse.

At the Nisi Prius term, Sept. 1851, the parties submitted
the question of damages, if any, to be determined by three
referees, and put upon the files of the Court an agreed state-
ment of facts, upon which, in conneection with the referees’
estimate of the damages, the case should be submitted to the
Court, at its law term, in May, 1852. Prior to May, 1852,
the law term for this ccunty was abolished, and a Nesi Prius
May term was established. The report of the referees was
not accepted or presented at that term.

By statute of 1852, c. 247, taking effect from and after
April 30, 1852, all cases of law or in equity then pending in
the county court were required to be removed to, and entered
at, the law term of this Court for the Middle District to be
held at Augusta, in June, 1852,

This case, though marked ¢ Law,” was not entered at said
law term, but remained on the county docket, and for that
reason, the Judge, at the Nis¢ Prius October term, 1852, or-
dered a nonsuit to be entered. 'To that directicn, the plaintiff
excepted.

Gilbert, for the plaintiff.

1. The plaintiff was not by law obliged to enter his action
above, because no questions of law could there be considered
without a report of referees; and the report not having been
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published, could not be noticed by the Court. Hence there
was no question of law to carry up.

2. If the report could have been acted upon by the Counrt
without publication, then the report itself would show that
the plaintiff should have been nonsuited by his agreement, for
their award was, that he had sustaived no damage. There
was therefore, at all events, no cause to enter the action
above, and hence the nonsuit was erroneously -ordered.

3. The act of inadvertently marking an action law, which
presents no question of law, does not of itself render it neces-
sary to enter the action at the law term, and a pousuit should
not be ordered for such a mere inadvertence.

If asked why, in view of the award against us, we should
object to the nonsuit, our answer is, that we wish opportunity
to object to the award, and get it set aside for the grossuess
of its wrong, and then go to trial before the jury.

FEoans, for the defendants.

WeLLs, J. — This action having been marked upon the
docket, at the May term, 1852, as one in which some question
of law was to be settled, should have been entered at the next
succeeding law term within the district. By the Act of April
9, 1852, c. 246, § 10, in case such entries are not made, ‘ the
presiding Justice, at the next, or the second succeeding term
after the law term, in which they should have been entered,
shall enter up such decree, or render such judgment, by non-
suit, default or judgment ou the verdict, or other mode, as to
law and justice shall appertain.”

It does not appear that the plaintiff failed to enter his action
at the proper law term, through any mistake or inadvertence.
It was his duty to have presented to the Court, at the May
term, 1852, the report of the committee appointed to ascertain
the damages, which he alleged he had sustained, and his omis-
:sion to do s0 can form no exeuse for not entering his action, as
required by law. If the report had been opeued at the May
term, and it had appeared, that in the judgment of those ap-
pointed to ascertain the damages, none had been sustained, a
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nonsuit would then have been entered. A copy of the report
is not furnished with the papers, but it is stated in argument
by the phaintiff ’s counsel, that the committee found, that the
plaintiff had not suffered any damage. But the subsequent
neglect to prosecute the action, in the manner provided by
statute, was the ground upon which the nonsuit was ordered,
and no just cause of ohjection ean be made to that disposition
of it.
Exceptions overruled.

Howarp, Rice and Hatnaway, J. }., concurred.

Bryant versus GLIDDEN ef al.

The statute giving protection to mill-dams extends only to such streams as are:
not navigable.

A complaint, for flowing land by means of a mill dam, should thercfore allege
it to have been erected on a stream not navigable.

The omission of such an allegation should be taken advantage of before ver-
dict, for the process being a civil suit, no motion in arrest of judgment caw
be allowed.

Though such a defect might have proved fatal, if seasonably objected to, it
is not supposed a writ of certiorar: would be granted, if, in point of fact, the
stream was not a navigable one.

Upon the coming in of the commissioners’ report, the case is to be tried by
a jury in court, at the request of either party. Upon this trial, the report is
to “be given in evidence, subject to be impeached by evidence from either
party,”

Until such report of the commissioners has been impeached by testimony,
it is decisive of the parties’ rights.

Such report can be impeached only for partiality, bias, prejudice or inatten-
tion or unfaithfuluess in discharging the trust, or for error of such extraordi-
nary character or grossness as should furnish a just inference of the existence
of such influences.

The verdiet of a jury, empaneled to try the case in court, after the com-
missioners’ report has been returned, is defective, if it do not find the yearly
damage; or if it do not find ¢ what portion of the year the land ought not to
be flowed,” or if it assess, in one aggregate sum, the damage which accrued
before, and also that which accrued afier the complaint was filed.

Upon a verdict which finds neither the amount of ¢yearly damages,” or
«what portion of the year the land ought not to be flowed, no judgment can
be rendered.”
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Notwithstanding such a verdict, a new trial must be granted.

A subsequent purchaser of the dam will be liable for the yearly damage upon
the expiration of each year, reckoning not from the time of the verdict but
from the filing of the complaint.

Or~ Exceprions from Nisi Prius, TeEsxEY, J., presiding.

Cowpraint for flowing the complainant’s land, by means of
a mill-dam.

The complaint charges that for more than three years the
respondents had raised to an increased height, and maintained
at such height, a dam across the Damariscotta river, to raise a
head of water necessary for working their water mill, thereby
overflowing and injuring the meadow and marsh land of the
complainant. The respondents pleaded the general issue, and
also by brief statement, that they ‘have a right to majntain
the dam described in the complaint, and to flow all lands that
are thereby flowed, without any compensation.” And also,
by a second brief statement, that the said dam has been kept
up and maintained for more than one hundred years, to the
same height, at which it existed when the complaint was
made, whereby the respondents have prescriptive right, &ec.
The verdict upon these issues was against the respondents.

Comrnissioners were then appointed, as prescribed by the
statute. Their report referred to the Court the legal question in
the alternative form, whether damages were to be assessed only
for the flowing occasioned by the increased height of the dam
or whether all the damages, occasioned by the dam, as it exists
after having been increased in height, were to be assessed.

If the assessment is to extend only to the damages occa-
sioned by the addition made to the original height of the dam,
the commissioners report: —

1. That it is necessary for the profitable employment of the
respondents’ mill, that their dam should be maintained at its
present height, and that they should have the privilege of flow-
ing the complainant’s meadow and marsh land, described in
his complaint, during the whole of the year, except as herein-
after specified, and that no damage will be done to the com-
plainant by such flowing.
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2. That from the first day of June to the fifteenth day of
Septetnber in each year, the complainant’s land ought not to
be flowed farther than it will be by keeping the water in the
poud down to a certain iron hbolt, designated as bolt A.

3. That no damage has been done to the complainant by
the flowing of his lands described in his complaiut so far as
the flowing has been occasioned by the ¢increased height”
of the respondents’ dam.

If, in the opinion of the Court, the duty of the commis-
sioners in the preinises was to assess all the damages occasioned
by the dam as it is, then the commissioners report : —

1. That it is necessary for the profitable employment of the
respondents’ mill, that their dam should be maiutained to its
present height, and that they should have the privilege of
flowing the complainant’s meadow and marsh land, described
in his complaint, during the whole of the year, except as here-
inafter specified, and that no damage will be done to the com-
plainant by such flowing. )

2. 'That from the first day of Jure to the first day of Au-
gust in each year, the said land ought not to be flowed farther
than it will be by keeping the water in the pond down toa
certain iron bolt, designated as bolt B.

3. That from the first day of August to the fifteenth day of
September, in each year, the complainant’s said land ought
not to be flowed farther than it will be by keeping the water
in the pond down to a ceitain iron bolt, designated as bolt C.

4. That the yearly damage heretofore done to the com-
plainaut by the flowing of his said lands are as follows: —

For the year endiug Scpt. 1, 1846, nothing.

“oo H “ 1, 1847, (twenty dollars) $20 00
1, 1848, ( “ “« ) 2000
I, 1849, (¢ “ ) 2000

1 1 14 13 113 1, ]8507 ( 113 41 ) 20 00
1
1,

113 114 143 41 14

11 11 113 124 41

T TR 17 1% 1851, (ﬁfteen ¢ ) 15 00
1852, (¢ “ ) 1500

13 1 14 44 113

Making in all the sum of one hundred and ten dollars. $110 00
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The complainant, being dissatisfied with the report, request-
ed that a jury should be empaneled to try the case at the
bar of the Court.

At the trial before the jury, the report of the commissioners
was introduced in evidence, with “a vast mass of other tes-
timony.”

The respondents requested the Judge to instruct the jury,
Lst, that the report of the commissioners was conclusive, un-
less impeached by the complainant ; 2d, that the report of the
commissioners is conclusive on the rights of the parties, unless
in the judgment of the jury, it is impeached by the other evi-
dence; 3d, that in order to constitute such an impeachment,
the jury must be satisfied, eitker that the said commissioners
are censurable for their acts or omissions in relation to the re-
port; or, were guilty of some misconduct or partiality or undue
bias or prejudice; or, that they committed such gross error of
judgment as would be evidence of such partiality, bias or pre-
judice ; or, that the complainant was deprived of a full, fair and
impartial hearing by the proceedings of the commissioners.
Ath, That the report is not impeached by evidence, tending
merely to establish a result different from that of the report,
and that the word “impeached ' as used in the statute, means
more than the word * contradicted.”

These requested instructions the Judge refused to give, but
he instructed that, as the report of the commissioners was be-
fore them, (it being admitted for the complainants that there
was no fraud therein,) they would be authorized to presume,
in the absence of evidence to the contrary, that it was the
result of an investigation on the spot, honestly and thoroughly
made ; that it was evidence of an important character, but
was only evidence and not conclusive; that they probably
would regard it as true, until shown to be erroneous; that, if
there was evidence of error, they would weigh that evidence,
and when weighed,.if satisfied the report was erroneous, so far
they would not be bound by it ; and tkat the report and all the

other evidence were to be regarded as fuacts for their consider-
ation.
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The roling of the Judge upon the legal question submitted
in the alternative form by the referees, need not here be pre-
sented, as the full Court expressed no opinion upon that ques-
tion.

The jury returned a verdict, that the complainant has been
damaged by the respondents’ dam, in manner and form as he
has alleged, and they assessed damages for the complainant
in the sum of two hundred and fifty dollars.

In 1846, no damages.

« 1847, T $75 00
« 1848, g 75 00
« 1849, 40 00
« 1850, 20 00
« 1851, 20 00
« 1852, g 20 00

$250 00

They also found that the water may remain as high as the
bolt A, during the whole year, except that from the first day
of June to the fifteenth day of July, the water should be no
higher than the bolt B, and from the fifteenth of July to the
fifteenth of September the water should be no higher than
bolt C.

To the rulings of the Judge and to his refusals to give the
requested instructions, the respondents excepted.

Evans and Tallman, in support of the exceptions.

1. The statute extends to mill owners no protection for
erecting dams, except upon streams that are not navigable. It
is not alleged in the complaint, that this stream is not naviga-
ble. For flowing lands by a dam on a stream that is nav-
igable, the damages are recoverable only at the common law,
and not by a comp.aint of this kind. The proceedings, thus
far, have, therefore, been merely void ; the defect not having
been cured by the verdict. The Court had no jurisdiction,
and, therefore, it is not too late to take the objection, aud the
proceedings will be stayed. Flarrington v. Bliss, 14 Maine,
423; Eddy’s case, 4 Cush. 28; 3 Johnson’s Cases, 107 ;
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Barnard v. Fitch, 7T Metc. 605; While v. Riggs, 27 Maine,
114.

True, the statute of Maine allows no arrest of judgment in
«civil suits, but this is not a motion in arrest of judgment. A
judgment, if rendered on such a complaint, would be reversi-
ble on certiorari, and therefore the proceedings may, on sug-
gestion, be stayed or dismissed in any stage.

2. The instructions, which we requested, as to the force
and effect of the commissioners’ report ought to have been
given. 11 Pick. 359 ; 11 Metc. 297.

Ruggles, for plaintiff. 1st. The motion to dismiss or to
stay proceedings is without foundation. Proceedings by com-
plaint dre not restricted to rivers not navigable. The statute
on which the process is founded, c. 126, § 5, gives remedy
by complaint to any person, sustaining damages in his lands,
by their being overflowed by a mill-dam.

But, if so restricted, and if the river was navigable, that
fact would be merely matter in defence. 'The character of the
river need not be alleged in the complaint.

If, however, such an allegation be nesessary, it was but mat-
ter of form, and is cured by the verdict; and if it be matter
of substance, the defect is cured by the respondents’ brief
statements, 1st, that they ¢ have a right to maintain said dam,
described in said complaint, and to flow all lands that are there-
by flowed, without any compensation ; thus, even on their
own construction, furnishing a resistless implication that the
stream was not a navigable one, Stark v. Lyon, 9 Pick. 62;
and 2d, that they had a prescriptive right for a user of more
than one hundred years. The complainants do not deny the
length of user of the dam, but claim for an increase in its
height. But, if the stream was a navigable one, no prescrip-
tive right of flowing could arise.

2. The motion to dismiss, if at all allowable, cannot be
made in the full Court. It belonged to the Nisi Prius term,
in Lincoln county. '

3. A motion of this kind is not allowable after the verdict.
It is equivalent to a motion in arrest. But in ¢ivil suits such

VoL, xxxvI 6
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motions are prohibited by statute, and this is a eivil suit. To
call it a motion to dismiss or to stay proceedings, and not a
motion in arrest, is deceptive,

The respondents’ exceptions are in substance that the com-
missioners’ report is to be held decisive, unless impeached for
fraud or some censurable conduct on their part ; and the Judge
at the trial refused so to instruct the jury.

Such new interpretation cannot prevail. The statute does
not give, nor did it intend to give, to the report, any higher
character than that of ‘evidence,” liable to be impeached as
any other evidence may be.

But a decisive answer to the new interpretation is that it is
violative of the constitutional right of trial by jury. Constitu-
tion, Art. 1, $ 20; Burrill v. Marston, 12 Maine, 354 ; Cow-
ell v. Gy F. Manufacturing Co., 6 Maine, 282.

The respondents contend that the report was impeachable
only for misconduct by the commissioners. But whether the
Judge’s refusal so to instruct was correct or not, is quite imma-
terial in this case, inasmuch as the jury found it was émpeached
as to the amount of damage. 'Therefore, from the withhold-
ing of the requested instructions, no injury could result to the
respondents.

There was a motion by the respondents for a new trial. It
was argued at the same time with the exceptions. Upon that
motion, the respondents contended that the verdict was so de-
fective that no judgment could be entered upon it.

1st, Because it does not find whether the dam was necessa-
ry for the raising of a head of water, for driving the mill.

2d, Because it does not find what portion of the year the
land ought not to be flowed.

3d, Because it does not find what is the amount of the
yearly damages, subsequent to the filing of the complaint.

Sueerey, C. J.-— This process was commenced to recover
damages alleged to have been occasioned to the complainant’s
land by the respondents’ mill-dam. A former verdict decided,
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that the respondents had not a right to flow it without being
liable to damages, if any were occasioned by an increased
height of the dam. Coemmissioners were subsequently ap-
pointed to ascertain the amount of damages, if any, and to
decide upon the other matters required by the statute. Their
report having been made and not proving to be satisfactory to
the complainant, he requested, that a jury might be impaneled
to try the cause at the bar of the Court. 'The case is now
presented after a verdict of that jury has been received.

For the respondents it is alleged, that the complaint is too
defective to authorize any judgment to be entered upon it; —
that the verdict is so defective, that no judgment can be en-
tered upon it; and that it was found under erroneous instruc-
tions.

The complaint does not allege, that the dam was erected
across a stream of water not navigable. 'The first section of
the statute, ¢. 126, authorizes the erection of dams across
streams not navigable, to raise water for working mills. Tt
was not the intention to authorize at the pleasure of indi-
viduals the erection of such dams across navigable streams,
“thereby obstructing their navigation. Such right could only
be obtained by a special Act of the Legislature, which re-
served to itself the right to judge of the expediency of per-
mitting it. If it had not done so, any person might obstruct
the free use of navigable waters.

The language used in the fifth section is unlimited, provid-
ing, “that any person sustaining damages in his lands by
their being overflowed by a mill-dam may obtain compensa-
tion for the injury by complaint ;”” but this must be consid-
ered in connection with other provisious of the statute, which
clearly was not designed to afford this remedy and to protect
a dam from removal as a nuisance and to decide upon the
manner, in which it should be used, when it could have no
legal existence. 'The whole proceedings have reference to
claims authorized by the statute and not to claims not author-
ized by it. The statute was not designed to make an illegal
act valid.
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If a plea, alleging that the respondents had a legal right to
maintain such a darm, could cure the defect in the complaint,
the parties to such proceedings might cause a dam to have a
legal existence without any law authorizing it, and might re-
quire the judicial department to entertain such proceedings and
put the State to the expense of regulating a public nuisance.

It might have been the duty of the Court to have quashed
these proceedings upon motion made before verdict, but the
Legislature of this State has provided, that no motion in ar-
rest of judgment shall be sustained in any civil action.

The words “civil action,” as used in the statutes, include
all legal proceedings partaking of the nature of a suit and
designed to determine the rights of private parties. The
Court cannot therefore refuse to enter up a judgment on
account of this defect. As the testimony shows, that the
dam was not in fact erected across a stream where it was nav-
igable, there is no reason to conclude, that the proceedings
can be rendered ineffectual by a writ of certiorari.

A like construetion of a similar statute respecting the erec-
tion of dams appears to have been made in the case of Cogs-
well v. Essex Mill Corporation, 6 Pick. 94. :

The verdict returned by the jury is very defective. No
yearly damages are found. Nor is there any finding of ¢ what
portion of the year such lands ought not to be flowed.” The
verdict states from what time to what time the water should
be no higher than to certain bolts designated; but this does
not substantially determine what portion of the year the lands
ought not to be flowed, for it does not appear, whether the
lands would or would not be flowed by such regulated height
of the water. Damages occasioned before and after the com-
plaint was filed are assessed in one aggregate sum. 'The
whole matter in issue is not found; and part is irregularly
and incorrectly found. ’

It is said, that the omission to find any yearly damages
may be regarded as equivalent to a finding, that there would
be no damages in future. It is doubtful, whether a subse-
quent purchaser would be bound by any such constructive
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finding. He might be entitled to have his rights regulated
according to the provisions of the statute and to have a right
to petition for an increase of damages or to maintain a new
process. A verdict of a jury or an accepted report of com-
missioners made in conformity to the provisions of the statute
is alone declared to be a bar to an action.

The damages occasioned for three years before the com-
plaint is filed may be assessed in one aggregate sum. The
subsequent damages are to be ¢ yearly damages,” for the re-
covery of which the owner of the land has a lien “ from the
time of the institution of the original complaint on the mill
and mill-dam.” These damages cannot be found to be dif-
ferent in different years and be incorporated with those occa-
sioned before the complaint was filed, as appears to have been
done in this case. This course would deprive the owner of
the land of his lien and other parties of rights secured to
them by the statute. When yearly damages are found, the
time of their commencement is determined by “the institu-
tion of the original complaint,” and not by the time of find-
ing the verdict. A subsequent purchaser of the dam and mill
is liable for the year’s damages becoming payable after his
purchase. Lowell v. Shaw, 15 Maine, 242. If other than
yearly damages were found to the time of the verdict, and
yearly damages were subsequently found, the effect might be,
that the complainant might recover damages twice for part of
a year. '

In the case of Commonwealth v. Ellis, 11 Mass. 462,
the Court directed, that execution should issue for a collection
of the yearly damages to the time of finding the verdict.
There was no assessment of any other than yearly damages.
The complaint appears to have been filed at January term,
1806, and execution to have issued for damages to the 25th
of September, 1807, when there could have been no number
of complete years between those times. The case affords no
sanction to a finding of any other than yearly damages sub-
sequent to the filing of the complaint.

By the provisions of the fifteenth section, the owner or
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occupant of the dam is forbidden to flow the lands during any
portion of the time, when he is not allowed to do so by the
report of the commissioners or verdict of the jury. Without
any finding of such time this provision of the statute becomes
ineffectual.

Although the question was not directly presented for decis-
ion, the Court expressed an opinion in the case of Cogswell v.
Essex Mill Corporation, that “a jury once empaneled under
that statute would be obliged to assess yearly damages, to
limit the height of the dam, and to fix the time when it is not
necessary to flow the lands at all. 'The jury is obliged under
oath to perform these duties, and any verdict, which should
show that they had neglected them, would be void.”

On account of the defects already stated, the verdict in this
case must be set aside, and a new trial must be granted.

As the report of the commissioners must again be presented,
it will be important to consider its effect, that future instruc-
tions respecting it may be correct,

The statute provides that it shall be given in evidence to the
jury, “subject to be impeached by evidence from either party.”

The report states only, and it can only properly state,
conclusions; and not the information obtained by persenal
examination and by testimony, on which those conclusions
were based. If it were to have no other effect than the like
testimony from others, it could have but little influence. It
would exhibit merely the opinions of three intelligent persons,
without any facts to sustain their opinions or to prove them to
have been correct. 1t could not be expected to have as much
weight as the testimony of the same persons, if examined as
witnesses, for they could state, as witnesses, what they found
to be true by examination, while they could not be permitted
to relate the testimony received from others. If it were to be
regarded merely as evidence; that is, as an opinion of those
persons made evidence by the statute, the expensive proceed-
ings to procure that opinion would be rendered almost useless,
and the provisions of the statute requiring the appointment o
commissioners would become burdensome and oppressive to
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the parties, without the assurance of any essential benefit. It
is but reasonable to conclude, that it could not have been the
intention to cause so much delay, expense and trouble to so
little purpose. The language used repels a contrary conclu-
sion. It implies that the report is to be decisive of the rights
of the parties, until its decisive effect is removed by its being
impeached by evidence.

To impeach, as applied to a person, is to accuse, to blame,
to censure him. It includes the imputation of wrong doing.
To impeach his official report or conduct is to show that]it was
occasioned by some partiality, bias, prejudiceb, inattention to,
or unfaithfulness in, the discharge of that duty; or, that it
was based upon such error that the existence of such in-
fluences may be justly inferred from the extraordinary character
or grossness of that error. )

The word can have no less forcible meaning as used in the
statute, without considering it to have required proceedings
suited to occasion much delay, expense and trouble, without

any important purpose or result.
Verdict set aside, and
New trial granted.

Howarp and Hatuaway, J. J., concurred.
WeiLs and Ricg, J. J., concurred in the result.

(*) Tromeson wersus Moore.

A sale of goods may be valid hetween the vendor and vendee, though made
with a design by both of them to defraud the creditors of the vendor.

In a suit by the vendee, for the value of the goods, against a third person
who had appropriated them to his own use, the plaintiff’s fraudulent design
in purchasing the goods cannot be set up as a defence.

A mortgagee of goods, to whom they have become forfeited by the mortgager’s
neglect to pay the debt, may, even after selling the goods, waive the for-
feiture, and thereby entitle the mortgager to recover of him the surplus avails
over the amount due upon the mortgage.

(*) This and the previous cases in this volume, and all subsequent cases
with this mark, were prepared by Junce RepinaToN, former Reporter.
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O~ Excertions from Nisi Prius, SueprLEY, C. J., presiding.

A sSUMPSIT.

The defendant owned a store in Newfield, and had a small
lot of old goods remaining in it, which he authorized one
John M. Thompson to sell for him.

John M. Thompson then went to Boston, and purchased,
upon his own credit, goods amounting to twelve hundred dol-
lars. He brought them to Newfield, and, before the packages
were opened, sold them to his brother, this plaintiff, together
with the defendant’s goods, which were in the store.

The Boston creditors immediately afterwards attached the
goods in a suit against John M. Thompson. 'That suit was
compromised by the plaintiff’s giving to the creditors his note
payable in thirty days to the amount of fifty per cent. of their
debt, and mortgaging the goods to sccure the note. Within
the thirty days the said payees sold the note and transferred
the mortgage to the defendant, who, within sixty days from
the pay-day of the note, sold a part of the goods, though not
to an amount sufficient to pay the note. After the expiration
of the sixty days he sold the residue. The whole of the sales
amounted to enough to pay the note and leave a surplus of
about $480, which he said belonged to the Thompsons, and
which he was ready to pay them, if they would execute a
proper discharge.

This suit is brought by Charles Thompson, the said mort-
gager, to recover said surplus.

There was much testimony tending to prove that the sale
from John M. Thompson to the plaiutiff was fraudulent, and
made with a design between them to defraud John M. Thomp-
son’s creditors.

The Judge was requested to instruct the jury that, if said
sale had been made fraudulently, and with the design afore-
said, this action is not maintainable. That instruction was
not given, but the Judge instructed the jury, that it was not
material for them to decide or inquire whether the sale from
John M. Thompson was fraudulent as to his creditors, inas-
much as the plaintiff does not present himself as one of such
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creditors; that if payment or tender of the amount due on
the note, had not been made within sixty days from the pay-
day named in the mortgage, the defendant being the assignee,
became the absolute owner of the goods by the statute for-
feiture of the plaintiff’s rights; but that it was, however,
competent for the defendant to waive such forfeiture ; and that
if he had understandingly and deliberately done so, they might
return a verdict for any balance justly due from him to the
plaintiff.  The verdict was for the plaintiff, and the defendant
excepted.

May and Ingalls, for the defendant.
Glould, for the plaintiff.

WeLLs, J. — The defendant was not a creditor of John M.
Thompson, and had no right to question the sale made by him
to the plaintiff. Such sale was valid between the parties, al-
though a fraud might have been intended against the creditors
of the vendor. Nichols v. Patten, 18 Maine, 231. But a
compromise was made with those creditors, and a mortgage
given to secure their debt. ‘The mortgage was subsequently
purchased by the defendant, and he became authorized to hold
the goods mortgaged, unless they were redeemed by the plain-
tiff, the mortgager.

If the mortgaged property is not redeemed within sixty
days after the breach of the condition, the title of the mort-
gagee becomes absolute. But he may extend the time of per-
formance, and waive the forfeiture. Green v. Dingley, 24
Maine, 131. Flanders v. Barstow, 18 Maine, 357 ; Green-
leaf’s Ev. § 304. It appears that the defendant sold a part
of the goods mortgaged within sixty days after the mort-
gage became payable, and before his title had become absolute.
This conduct would imply an understanding, that a disposi-
tion should be made of the property different from that pre-
scribed by law. There does not appear to be any error in the
instructions. Ezceptions overruled.

Howarp, Rice and Hatnaway, J. J., coneurred.
VoL. xxxvI, 7
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(*) BawLEy, in equity, versus Lor Myrick & N. W. Suerpox.

It is the aim of courts of equity,in deciding controversies, to make, at one
and the same time, a final adjustment of the rights of all persons interested
in the subject matter.

Several conveyances by a mortgager of distinct parts of the land, give to
each of the grantees, and to persons elaiming under them respectively, the
right of redeeming, though not without paying the whole amount due on
the mortgage.

In a bill in equity to redeem by one of such granteces or any person claiming
under him, it is requisite that all other persons holding under any of such
conveyances, should be made parties to the bill.

If the answer of the mortgagee shows information to have been received by
him from the mortgager, that the right of redemption has been assigned to
a third person, such third person must be made a party to the bill.

In a bill in equity to redeem by an assignee of the mortgager, it is not ne-
cessary to make the mortgager a party, if he have transferred all his interest
in the subject matter,

Of the amendments, which may be allowed to such a bill.

O~ Exceprions from Nisi Prius, Howarp, J., presiding.

BiL in Equrry to redeem a tract of land containing about
one hundred acres. It appears by the bill, answers and proofs,
that in 1837, Nathan W. Sheldon conveyed the tract to Lot
Myrick and others in mortgage, to secure the payment of
notes amounting to §1009.

In 1842, Nathan W. Sheldon, by deeds of warranty, con-
veyed to Lemuel S. Hubbard two acres and to Joseph Stet-
son one acre and three quarters of the same land. Hubbard
conveyed the two acres to Enoch Trask, who conveyed the
same to Nathaniel Bryant, by whom it was conveyed to the
plaintiff. The plaintiff’ is thus the owner of the two acres,
subject to the mortgage, given to Lot Myrick and others.

Of the one and three fourths acres conveyed to Stetson a
part was conveyed to him by Daniel Fly.

In 1843, Nathan W. Sheldon by warranty deed conveyed
the whole mortgaged tract to Bartlett Sheldon, excepting the
two acres deeded to Hubbard and also excepting the meeting-
house lot and the grave yard; and at the same time took
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back from Bartlett Sheldon a mortgage of a part of the tract
to secure $696,28,

In 1846, Bartlett Sheldon conveyed with covenants of
warranty to Lot Myrick and others the whole tract embraced
by the first mortgage, and at the same time received from them
a bond to reconvey to him, by quitclaim deed, upon payment
of the amount due to them on the first mortgage.

Lot Myrick, in his answers, says he has been informed by
Bartlett Sheldon, that on Jan'y 6, 1847, he, for a valuable
consideration, assigned to William Hall and William Sheldon,
the bond which had been given by Lot Myrick and others
for the reconveyance; and that, soon afterwards, that bond
became the property of William Sheldon. Hall deposes that
he has no interest in it. The good faith of that assignment
from Bartlett Sheldon is controverted.

In Dec. 1847, the right which Bartlett Sheldon, [as as-
signee of Nathan W. Sheldon the mortgager,] had of re-
deeming the mortgage given by Nathan W. Sheldon to
Myrick and others, was sold on execution to the plaintiff.

Nathan W. Sheldon in 1850, mortgaged to James G. Hous-
ton a part of the one hundred acre tract to secure payment of
four hundred dollars.

The Judge decreed, that the plaintiff was entitled to re-
deem. 'To that decree the defendants excepted.

Ruggles, for the plaintiff.

Paine, for the defendants.

WeLrs, J. — One ground, upon which the plaintiff claims
the right to redeem the mortgaged premises, is, that he owns
the interest of the mortgager in two acres, which are a part
of the premises. And such appears to be the fact. By stat-
ute, c¢. 125, § 6, the mortgager, or person claiming under
him, may redeem the mortgaged premises,” &c. Where the
mortgager has conveyed to two or more persons, they all
claim under him, and if one alone could not redeem, the
others declining to do so, he would lose his estate. And oney
who is willing that the estate should be foreclosed, ought not
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to be compelled to redeem. Hence one owning a part of the
right of redemption, may redeem the whole estate, but the
mortgagee is entitled from him to all the money due on the
mortgage. Gibson v. Crehore, 5 Pick. 146.

If there were no otlier question in the case excepting what
relates to the two.acres before mentioned, and there were no
other persons interested in the premises than the present par-~
ties to the bill, the plaintiff would be entitled to a deeree in
his favor at the present time.

It is the constant aim of eourts of equity to do complete
justice, by deciding upon and settling the rights of all persons
interested in the subject matter of the suit, so that the per-
formance of the decree of the Court may be perfectly safe to
those, who are compelled to obey it, and also that future liti-
gation may be prevented. All persons materially interested in
the suit are to be made parties to it. Story’s Eq. PL. § 72.

It is stated in the bill, and admitted in the answer of Na-
than W. Sheldon, that he conveyed to Joseph Stetson, on the
12th day of April, 1842, a part of the mortgaged premises.
And it also appears, that Daniel F'ly has title to a portion of
that conveyed to Stetson. Stetson and Fly, claiming under
the mortgager, have an interest in the redemption of the pre-
mises, and upon contributing their proportion of the money
due on the mortgage, will have a right to what was conveyed
to them. They are directly interested in the subject matter
of the bill, and should be made parties to it.

Nathan W. Sheldon, on the 20th day of October, 1843,
conveyed to Bartlett Sheldon the whole of the mortgaged
premises, excepting certain parcels mentioned in his deed, and
took back a mortgage of a part of the premises. Bartlett
Sheldon on the 6th of January, 1846, conveyed the premises
to Lot and Josiah Myrick, who gave to him a bond condi-
tioned to reconvey the premises, upon the payment of the
money due on the notes, originally given by Nathan W. Shel-
don to them as administrators of Josiah Myrick, at different
periods within four years from the date of the bond.

Lot Myrick says in his answer, that he has been informed
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by Bartlett Sheldon, that on the 6th of January, 1847, the
bond was assigned by him for a valuable consideration to
William Hall and William Sheldon, and that soon after the
bond became the property of William Sheldon alone. It
appears by William Hall’s deposition, that he claims no inter-
est in the bond. It is alleged, that the bond was assigned
before the sale of the right of redemption as the property of
Bartlett Sheldon. What effect shall be given to the con-
veyance of Bartlett Sheldon to Lot and Josiah Myrick, and
whether their bond was assigned to William Sheldon in good
faith, are questions in which William Sheldon is interested.
He wonld not be bound by a decree unless he were a party
to the bill, but could open the litigation afresh, and claim the
right to redeem so far as it was conferred upon him by the
bond. If the plaintiff were permitted to redeem, William
Sheldon could then commence a suit in equity against him,
and require a decision upon his claim. He must therefore be
made a party to the bill. But Bartlett Sheldon having con-
veyed all his interest in the premises and assigned the bond,
no longer appears to have any interest in the subject,

Nathan W. Sheldon when he conveyed his interest in the
premises to Bartlett Sheldon still retained a part in mortgage,
and would have the right of redemption in such part. But
on the 9th of October 1850, he mortgaged a part of the pre-
mises to James G. Houston, to secure the payment of four
hundred dollars. The case does not very clearly disclose,
that the part mortgaged to Houston was a portion of the same,
which Bartlett Sheldon had previously mortgaged to Nathan
W. Sheldon, but it probably was, or else he mortgaged that
to which he had no title. Houston is to be regarded, so far as
the facts are at present developed, as an owner of the right to
redeem a portion of the premises, and must also be made a
party to the bill.

The plaintiff has liberty to make those persons defendants
in his bill, who are required to be parties, as before mentioned,
and then the interests of all in the mortgaged premises can
be duly considered, and a decree passed, which will deter-
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mine their respective rights. Unless the plaintiff makes the
necessary motion to amend, the bill will be dismissed. This
motion will be granted upon the payment to the defendants
of their costs, excepting those costs, which have arisen for the
testimony already taken. Haughton v. Davis, 23 Maine, 28.

SurrLry, C. J.,, and Howarp, Rice and Harmnaway, J. J.,
concurred.

(*) Gay versus WALKER.

According to the text books, a reservation in a grant, to be valid, must be
made to the grantor, and it cannot be made of part of the thing granted,
or of any thing repugnant to the grant; it can only be of something not
previously én esse, something created out of the thing granted.

A restriction in a grant may take effect as a reservation, if it do not necessarily
deprive the grantee of essential benefits from the grant.

A reservation cannot be regarded as repugnant, if notwithstanding it the
grantee acquire a valuable interest in the thing granted.

A grant to one, who already owns adjoining land, though it provide that
the land granted shall remain ¢ common and unoccupied,” may nevertheless
convey to the grantee a valuable interest, by securing a right of passing and
a free flow of light and air to his other land, with an unobstructed prospect
from it.

A right of way reserved in a grant of land, is, by legal intendment, a new
thing derived from the land, and ig not repugnant to the grant,

So a free flow of light and air to, or an unobstructed prospect from, the gran-
tor’s dwellinghouse may be secured by a reservation in a grant made by him
of adjoining land.

Thus, in a grant of land adjoining to other lands, owned and occupied by the
grantor, language requiring the granted land “to be common and unocccu-
pied” may take effect as a valid reservation.

O~ Facts AGREED.

CaskE.

The plaintiff owned a tract of upland and adjoining flats.
It was bounded southerly by a bay of the sea. Two streets
crossed it nearly parallel with the shore. His house and store
stood upon the upper side of the upper street. In 1834, he
sold the lot A to one Tolman ; and in 1835, sold to Tolman
the lot B.
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In the deed conveying the lot B, immediately after the de-
scription of the land, and preceding the habendum, the deed
contained the words, “the said land is to be common and
unoccupied.” In 1847, the defendant hired the lot B ¢ for
the purpose of building a store thereon,” and immediately
afterwards built the store, and has ever since maintained it.

This action is brought to recover damages for erecting and
maintaining that store. It is agreed, that by limiting the
plaintiff’s prospect, some injury occurred to him from the
erection and continuance of the store.

The question of law intended by the parties to be deter-
mined by the Court, is upon the legal effect of the words in
the deed, “the said land is to be common and unoccupied ;”
whether the defendant had a legal right to erect and maintain
the store upon that lot.

If the action is not maintainable, the plaintiff is to become
nonsuit. If it be maintainable, the amount of damages is to
be referred to Richard Robinson, as referee, on whose award
and report being accepted, judgment is to be entered.

Ruggles and Gould, for the plaintiff,
M. H. Smith, with whom was Stevens, for the defendant.

What is the legal effect of the words; ¢ the said land is to
be common and unoccupied ?”’

1. They do not constitute a reservation, because it is es-
sential to a reservation, that it be not a part of the thing
granted ; and @ fortiori it cannot be the whole of the thing
granted, nor can it be of any thing repugnant to it, nor that
takes away the fruit of it. Reservation is defined to be a
keeping aside or providing, as when a man lets, or parts with
his land, but reserves or provides for himself a rent out of it
for his own livelihood. Sometimes it has the force of a sav-
ing or exception, but an exception is always a part of the
thing granted and of a thing in being, and a reservation is of
a thing not in being, but is newly created out of the lands and
tenements devised. Jacob’s Law Dictionary ; Co. Litt. 143,

Shepherd’s Touchstone, pages 79, 80, defines, a reservation
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to be a clause of a deed whereby the feoffor, &c, doth re-
serve some new thing to himself out of that which he grant-
ed before, and states that, to be a good reservation, it must
be of some other thing issuing or coming out of the thing
granted, and nota part of the thing itself, as if the reserva-
tion be of the grass or of the vesture of the land, or of a
common or other profits to be taken out of the land, these
reservations are void.

4 Kent’s Comm. 468, defines a reservation to be a clause
in a deed, whereby the grantor reserves some new thing for
himself out of the thing granted and not in esse before.

The plaintiff could not easily have found a more compre-
hensive word in the English language, than the word * unoc-
cupied,” nor one that would more fully deprive the grantee
of any use of the land.

Webster defines ‘“occupy” ‘to take possession, to keep
in possession, to possess, to hold or keep for use, to use.”

Crabb’s Synonymes, page 236, in treating of the words to
hold, occupy, possess, states, ‘ occupy, in latin occupo (from
0b and capiv,) to hold or keep, signifies to keep so that it can-
not be held by others; we hold a thing for a long or a short
time, we occupy it for a permanence, we hold it for ourselves
or others, we occupy it only for ourselves, we hold it for
various purposes, we occupy it only for the purpose of con-
verting it to our private use;” and on page 238, in treating
of the words occupancy and occupation, it is.stated that they
are words which derive their meaning from the different ac-
ceptation of the primitive verb occupy, the former being
used to express the state of holding or possessing any object,
the latter to express the act of taking possession of or keep-
ing in possession ; he who has the occupancy of land enjoys
the fruits of it. Harper’s reprint of the 4th London edition.

But the import of the words in question was, that neither
the grantee or any one else should ever possess or hold, or
keep the land for use, or appropriate it to any use. He was
neither to raise crops upon it, or erect buildings there or in
any manner enjoy any fruit from it.

YoL. xxxvL 8
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The plaintiff’s counsel seems to view the words, as if in-
tended to prevent the erection of any buildings whereby to
obstruct the view from the plaintiff’s house, the harbor and to
his lime kilns, Had the words merely provided that no
building should be erected on the land, they would have pre-
sented a case, differing folo coelo from the case at bar.

There can then be no ground for insisting that the words
constitute a reservation; and if they do, the reservation is
utterly repugnant to the grant itself, and is therefore void.

2. Neither are they a stipulation as to the manner of hold-
ing. A stipulation is a contract or bargain. Here was no
contract or bargain by the defendant with the plaintiff. If
the words could constitute a stipulation, it would be void, be-
cause without consideration, and because repugnant to the
conveyance.

3. They cannot be relied on as a covenant because they
were inter alios.

4. The words do not constitute a valid exception. Shep-
herd’s Touchstone, pages 77, 78, 79, defines an exception to
be a clause in a deed whereby the feoffer, &c. doth except
somewhat out of that which he had granted before by the
deed, and states it must be a part of the thing granted and
not of some other thing, it must be a part of the thing only,
and not of all, the greater part or the effect of the thing
granted, or if the exception be such as it is repugnant to the
grant and doth utterly subvert it and take away the fruit of
it, as if one grant a manor or land to another excepting the
profits thereof, or make a feoffment of a close of meadow
or pasture, reserving or excepting the grass of it, or grant a
manor excepting the services, these are void exceptions, or
if the exception be of a particular thing out of a particular
thing, as if one grant white acre and black acre excepting
white acre, or twenty acres of land by particular names ex-
cepting one acre, these exceptions are void. Dorrell v. Col-
lins, Cro. Eliz. 6. :

5. Do the words then constitute a condition? This, it is
believed, is the most plausible construction, for which the
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plaintiff can contend. But such a construction is unsustaina-
ble. The object of a condition is to avoid or defeat an
estate; and ali conditions are void, that are repugnant to the
estate granted or inconsistent with the use and enjoyment of
it. “If the condition be that the grantee shall not alien the
thing granted to any person whatever, or that, if he alien to
any person,-he shall pay a fine to the grantor, such conditions
are void, as being repugnant to the estate. * * ¥ So, if a
foeffment be made of land in fee, on condition that the foeffee
shall not enjoy the land, or shall not enjoy the profits of it, or
that the heir of the feoffee shall not inherit it;” Shep. Touch.
129, 131. “Conditions are not sustained when they are re-
pugnant to the nature of the estate granted, or infringe upon
the essential enjoyment and independent rights of property, and
tend manifestly to public inconvenience.” 4 Kent’s Comm.
131.

Had the words in question only provided against some
particular mode of using the land, as that the grantee should
not erect a tannery or a powder factory upon it, this possibly
might have been a good condition subsequent, and if the
grantee had violated it, he would have forfeited the estate
granted, provided the grantor claimed and entered for condi-
tion broken. But it will be noticed that the words in ques-
tion not only provide that the land shall be common, but also
unoccupied, thus taking away the whole benefit of the grant,
and all use and enjoyment of the land, and they are most
clearly repugnant to the grant, and are therefore void.

But if the foregoing positions taken by defendant’s coun-
sel are incorrect, and the words in question are operative and
in force as a condition, it will avail the plaintiff nothing.
The grant is upon condition that the land is to be common
and unoccupied. This is a condition subsequent.

A breach of a condition subsequent in a deed, does not
give a right of action, such as the plaintiff has here com-
menced. 'The only effect is to cause “the cesser of the
estate,” provided there is an entry or claim for that purpose
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and not otherwise, so that before the plaintiff can sustain any
action because of the breach, he must first enter for condition
broken. This he has not done. 4 Kent’s Com. 123,

SuerLey, C. J.— The plaintiff, on May 30, 1835, con-
veyed to Walter E. Tolman a small lot of land opposite to
his store and dwellinghouse. Following the deseription and
preceding the habendum the deed contained these words.
«“The said land i1s to be common and unoccupied.” The
defendant being the lessee of those deriving title from the
grantee has erected a building upon the lot and occupied it as
a store.

It is not difficult to perceive, that the intention of the par-
ties by the use of those words was to explain and qualify the
grant in such manner, that the land should remain unoecupied
in any other manner than commons or squares are usually oc-
cupied in villages for the enjoyment of light, air and free
passage.

It is insisted, that effect cannot be given to the language
without a violation of established rules of law, either as a re-
servation, an exception, or a covenant. ‘'That it cannot be re-
garded as a reservation, because a reservation cannot be made
of a part of the thing granted or of any thing repugnant to it,
but must be of something not in being and created out of the
thing granted.

There will not be found any thing repugnant to or destruc-
tive of the grant, if it be regarded as thus qualified; for the
grantee will not necessarily be deprived of essential benefit
from it. He appears to have been the owner of another lot
of land separated from this only by a private and narrow
way, the value of which might be materially inereased by
having this remain unoceupied, so that there might be over
the whole of this lot free access to that without any obstruc-
tion to prevent its being open to the sight of passengers in
the adjoining streets. His other lot appears to have been so
situated, that it might afterwards be expected to be used for
the erection of buildings upon it for the purposes of trade.
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The rent of such buildings might be expected to be so in-
creased by having this lot remain occupied only as a com-
mon, that it would more than compensate the grantee for the
amount paid to purchase it. A reservation cannot be regarded
as repugnant and void, when the grantee, if it be permitted
to be effectual, may acquire a valuable interest in the thing
granted.

Nor can it in this case be considered void, because it does
not reserve something not in being and newly derived from
the thing granted.

A right of way over land conveyed may be reserved; and
yet the grantor would have had the same right to pass over
his land before the conveyance, but it would not have existed
as a thing separate from the land; and when the land is
granted and the right of way is reserved, that right of way
becomes in the sense of the law a new thing derived from
the land.

The owner of land not covered by any erections made
upon it may have a free flow of light and air over it to his
dwellinghouse built upon adjoining land, and he may convey
it and reserve the same flow of light and air over it without
obstruction, and such reservation may be good as something
not in the sense of the law before existing, but derived from
the thing granted.

The provision contained in this deed is, in substance, one
which secures to the grantor the free flow of light and air over
the land granted to his dwellinghouse and store, and an unob-
structed view of them and of his other lands, by those travel-
ing in the adjoining streets, as well as an unobstructed view
of his lime kilns from his dwellinghouse and store. He had
these privileges, while he was the owner of the land con-
veyed, yet when they were separated from it, they had as
a separate matter a new existence.

A rescrvation to be good must also be made to the grantor.
It is not the less made to him, if it be so made, that others

~can derive advantage from it. It will be considered as made
to him, when valuable rights are secured to him, although it
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may be perceived, that others may also be benefited by it.
It is admitted, that the plaintiff has suffered injury by a vio-
lation of that provision in the deed.

Defendant defaulted.

WeLLs, Howarp, Rice and Haruaway, J. J., concurred.

(*) Heavwp, in error, versus THE STaTE.

The repeal of a penal statute defeats all pending prosecutions.

Such repeal precludes the rendition of a judgment, althongh a nolo contendere
had been pleaded prior to the repeal.

11, subséquently to such repeal, a sentence be imposed upon such a plea,
the proceedings may be reversed on writ of error.

Writ or ERROR.

The statute of Aug. 29, 1850, c. 202, enacted that no per-
son, (unless authorized in a specified mode,) should be a com-
mon seller of any strong or intoxicating liquor, on pain of
forfeiting not less than twenty or more than three hundred
dollars, recoverable by action of debt or by indictment.

At the October term of the District Court, 1850, the plain-
tiff in error was indicted for being a common seller in violation
of that statute, and pleaded nolo contendere. He then filed a
motion in arrest of judgment, which was overruled. To that
overruling he filed exceptions, which were entered at the S.
J. Cowrt at its May term, 1851, at which term, the excep-
tions having been withdrawn, the cause was remanded to the
District Court for further proceedings.

At the term of the District Court, commenced on the
second Tuesday of June, 1851, the plaintiff was adjudged
“guilty,” and sentenced to pay a fine of $25, with costs
taxed at $40,65.

But prior to the term,at which the judgment and sentence
were rendered, the Act of June 2, 1851, c¢. 211, had gone
into effect. This statute, ‘among other things, prescribed for
the same offence, a penalty different from that prescribed by
the Act under which the indictment against the plaintiff had
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been found, and it also repealed all former Acts inconsistent
with its own provisions.

This writ of error is brought to reverse the judgment upon
which said sentence had been rendered.

The errors assigned were, —

1. That the indictment does not charge any offence against
any statute or common law of the State, existing and in force
at the time of the trial, conviction and sentence.

2. That it does not charge any offence against any statute
or common law of the State, existing and in force at the
time of the sentence aforesaid.

3. That the act charged was not one at the common law,
but by statute only; and the statute creating it had been re-
pealed before the judgment and sentence were rendered.

To this assignment of errors, Tallman, Attorney General,
in behalf of the State pleaded in nullo est erratum.

Gould, for the plaintiff in error.

1. No judgment in a criminal case can be rendered after the
statute, upon which the prosecution is founded, has been re-
pealed. Commonwealth v. Marshall, 11 Pick. 350 ; 1| Kent’s
Com. 535; Thayer v. Seavey, 11 Maine, 287.

2. This indictment was founded on the statute of 1850.
By the 18th section of the law of June 2d, 1851, all Acts in-
consistent with that of 1851 were repealed ; and this judg-
ment was rendered subsequent to the 2d of June, 1851.

The 8th section of the law, 1851, is a revision of the whole
subject matter of the statute of 1850, which by mnecessary
implication would have repealed that statute without a pro-
vision to that effect. Commonwealth v. Cooley, 10 Pick. 37 ;
7 Mass. 140; Bartlett v. King, 12 Mass. 537 ; Goddard v.
Boston, 20 Pick. 410; Ellis v. Page, 1 Pick. 45.

" The case was submitted without argument for the State.

Howarp, J. —The plaintiff in error was prosecuted and
convicted, under an Act, of August 29, 1850, (c. 202,) “in
relation to common sellers of intoxicating liquors.” Bat,
before judgment and sentence were awarded, that Act had
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been repealed unqualifiedly, by the statute of 1851, (c. 211,
§ 18,) without any saving clause, as to actions or prosecutions
pending upon its provisions. There was then no law in
force, upon which the judgment can be sustained. Inhab’ts of
Saco v. Gurney, 34 Maine, 14, and cases there cited.
T'he errors, therefore, are all well assigned,
and the judgment is reversed.

SuepLey, C. J,, and Tenney, Rice and Harmaway, J. J,,
concurred.

(*) Sournarp versus PrumMer § ai.

A marriage contracted since the statute of 1844, c. 117, confers upon the
hugband no ownership in property, which, at the time of the marriage, be-
longed to the wife.

The right to the exclusive possession and to the exclusive control of such
property remains to her after the marriage as fully as before.

The entry upon her land and the removal of her personal property give to
the husband no right of action against persons acting under her directions,

O~ Exceprions from Nisi Prius, SuerLey, C. J., presiding.

T'respass for breaking and entering the plaintiff’s close,
and carrying away therefrom several articles of his personal
property. v

In March, 1848, the plaintiflf married a woman who owned
a farm, with a house upon it, and articles of furniture and
other personal property.

Testimony was introduced tending to show, that after the
marriage and while the plaintiff and his wife were residing
together in the house, the defendants entered and removed
from the house the articles as mentioned in the declaration of
the plaintiff’s writ.

The defendants introduced evidence tending to prove, that
the articles belonged to the wife before and at the time of
the marriage, and that it was by her order that they entered
the house and carried them away.

The jury were instructed, that if the real estate entered
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upon and the articles of property taken, were the property of
the wife before the marriage, and if the entry and taking were
by her direction and uuder her inspection, the action was
not sustainable. 'To that instruction the plaintiff excepted,
the verdict having been against him.

That the legal positions pertaining to this case may the
more distinctly be understood, some extracts from recent stat-
utes are here presented. —

“An Act to secure to married women their rights in pro-
perty, passed in 1844. — _

“ Be it enacted, &c. Section 1. Any married woman may
become seized or possessed of any property, real or personal,
by direct bequest, demise, gift purchase or distribution, in her
own name, and as of her own property ; (provided, it shall be
made to appear by such married woman, in any issue touch-
ing the validity of her title, that the same does not in any
way come from the husband after coverture.)

“Sect. 2. Hereafter, when any woman possessed of pro-
perty, real or personal, shall marry, such property shall con-
tinue to her notwithstanding her coverture, and she shall
have, hold and possess the same, as her separate property,
exempt from any liability for the debts, or contracts of the
husband.

“Sect. 3. Any married woman possessing property by vir-
tue of this Act, may release to the husband the right of con-
trol of such property, and he may receive, and dispose of the
income thereof, so long as the same shall be appropriated for
the mutual benefit of the parties.”

“An Act, passed in 1847, to amend an Act ‘to secure to
married women their rights in property.’

“Sect. 1. 'The Act ‘to secure to married women their
rights in property,’ passed 22 March, 1844, shall be amended
by striking out the proviso in the first section thereof, which
proviso is hereby repealed, and inserting in lieu thereof at
the end of the section the following words; ‘exempt from
any liability for the debts or contracts of her husband; so

VoL, xyxviL 9



66 MIDDLE DISTRICT.

Southard v. Plummer.

that the section as amended shall be as follows; ‘Sect. 1.
Any married woman may become seized or possessed of any
property, real or personal, by direct bequest, demise, gift, pur-
chase or distribution, in her own name, and as of her own
property, exempt from the debts or contracts of her husband.”

“Sect. 2. The said first section shall be subject to the pro-
viso, that if it shall appear that the property so possessed,
being purchased after marriage, was purchased with the mon-
eys or other property of the husband, or that the same, being
the property of the husband, was eonveyed by him to
the wife, directly or indirectly, without adequate eonsider-
ation, and so that the creditors of the husband might thereby
be defranded, the same shall be held for the payment of the
prior contracted debts of the husband.”

“ An Act passed August 10, 1848, in addition to ‘an Act
to secure to married women their rights in property.’

“Sect. 1. Any married woman, who is seized and pos-
sessed of property, real or personal, as provided for in the
Act to which this is additional, shall be entitled to the appro-
priate remedies, as authorized by law in other cases, to en-
force and protect her rights thereto; and she may commence,
prosecute or defend any suit, in law or equity, to final judg-
ment and execution, in her own name, in the same manner
as if she were unmarried, or she may prosecute or defend
such suit jointly with her husband. And she is hereby auth-
orized to make and execute any bond or contract, or to do
and perform any matter or thing, which may be neeessary
to the prosecution or defence of any such suit, but no arrest
of the person of any married woman shall be authorized
under any execution, which may be recovered against her.

“Sect. 2. In all such suits, where the wife shall proseeute
and defend in her own name, judgment shall be rendered and
execution issued and enforced by or against her, in the same
manuer as if judgment had béen rendered for or against her
before her marriage.

“Sect. 3. When any married woman shall die intestate,
seized or possesssed of any property, real or personal, in her
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own name, exempt from the debts or contracts of her hus-
band, the same shall descend or be distributed to her heirs;
but any married woman may, by will duly executed, devise
and bequeath any property of which she is, or may be here-
after so seized or possessed.”

“ An Act amendatory, passed February 23, 1852.

“ Any married woman who is or may be seized and pos-
sessed of property real or personal, as provided for in the Acts
to which this is additional, shall have power to lease, sell,
convey and dispose of the same and to execute all papers
necessary thereto in her own name, as if she were unmarried,
and no action shall be maintained by the husband of any
such maryied woman for the possession or value of any pro-
perty held or disposed of by her in manner aforesaid.”

Act of April 26, 1852. — ¢ Sect. 1. Hereafter, when any
man shall marry, his property shall be exempt from any and
all liability for the debts or contracts of his wife, made or
contracted before marriage ; but an action to recover the same
may be maintained against such husband and wife; and the
property of said wife, held in her own right, if any, shall
alone be subjeet to attachment, levy or sale on execution, to
satisfy all liabilities for such debts and contracts, in the same
manner as if she were unmarried.

“S8ect. 2. In any such action, the wife may defend alone,
or jointly with her husband ; but no arrest of the person of
such husband or wife shall be authorized upon any writ or
execution arising under this Act.”

Ingalls, for the plaintiff.

1. By the common law, the rights of the husband in pro-
perty of the wife were well settled and clearly defined.

2. Prior to the marriage of the plaintiff in March, 1848,
the “ Act to secure to married women their rights in pro-
perty,” of March 23, 1844, and the Act additional thereto of
Aug. 2, 1847, had been passed. The alterations and addi-
tions in the latter Act do not affect this case. The former Act
does not authorize a feme cover? to sell, devise, lease or other-
wise make any disposition of her property, so as to deprive
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the husband during his life of ail benefit to be derived front
it ; and the common law, regulating the rights and duties of
husband and wife, must be regarded as operative so far as it
had not been changed by the provisions of the statute. Swift
v. Luce, 27 Maine, 285. By the marriage of the plaintiff
therefore, he acquired in the property of the wife, the right to
its possession, use and enjoyment under the common law,

3. This right was a vested right, an interest in property,
which it was not competent for the Legislature, by any Act
subsequent to the marriage, to take away. Statutes, therefore,
passed since 1848, can impair none of the plaintiff’s common
law rights. Kennebec Proprietors v. Laboree, 2 Greenl. 275.

4. The control of the wife’s property ‘implied by the 2d sect.
of the statute of 1844, is a limited control, extending only to
its defence and protection, and consistent with the right of the
husband to a common enjoyment with the wife of its use
and income. Act of 1848, c¢. 73; Swift v. Luce, 27 Maine,
285.

5. The case finds sufficient to warrant a jury in coming to
the conclusion, that the wife had released to the husband the
control of the property, which control it was not competent
for the wife to revoke. This question should have been pre-
sented to the jury.

Ruggles, on the same side.

The Act of 1847 has no application to the facts of this
case. 'The Act of 1848 was subsequent to the marriage, and
can therefore have no effect. The question therefore is solely
upon the statute of 1844. That statute, being so widely in
derogation of common law rights, is to receive a strict con-
struction. To the statute itself, I make no objection. My
objection is merely to the construction of it claimed by the
plaintift’s counsel.

In view of the immense importance to domestic happiness,
it is not to be supposed, that the l.egislature could intend the
entire removal from the husband of all oversight and control
of the wife’s personal estate. It would at once degrade and
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discharge the marital relation, set the parties at variance, and
in all cases facilitate, and in many cases require a separation.
If the husband, from any misfortune become poor, she may
deny him bread, and transfer him to the poor house, while
herself luxuriating in wealth. He may be expelled from the
house, and her paramour substituted to the possession. It is
a divorce of the husband, without notice of the process.

The construction, claimed by the defendants, with all its
boasted tenderness and humanities, degrades the domestic re-
lation and is fraught with mischiefs, which if not immedi-
ately developed, will leave terrific marks upon the next age.

The point at issue has been already decided in Swift v.
Luce, 27 Maine, 285. That decision shows, that the Act of
1844, (the only one applicable to this case,) did not authorize
a_feme covert to sell or dispose of her personal property, with-
out] the assent of her husband; and that the only object of
the law was to protect her property from liability to pay her
husband’s debts.

The Act of 1848, authorizing an action jointly by the
husband and wife, clearly indicates that he had some rights
in or control over her property.

The Act of 1852 gives to the wife authority to dispose of
all her estate. Does not this imply, that prior to that Act,
she had no such authority? Is it not a Legislative exposition
of the meaning of the former Acts?

Lowell and Carleion, for the defendants.

WeeLLs, J.— Both the real and personal property in refer-
ence to which the trespass is alleged to have been committed,
belonged to the wife of the plaintiff at the time of the
coverture, and when the acts, of which complaint is made,
were done by the defendants. They acted under the authority
of the plaintiff’s wife, and the question presented is, whether
they were justified in conforming to her orders and direc-
tions.

By the common law the husband has a freehold estate in the
real property of the wife, and the use and control of it, and
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by the marriage the title to personal chattels in her possession
passes to him.

By the Act of March 22, 1844, c. 117, § 2, it is provided,
that ¢ hereafter when any woman possessed of property, real
or personal, shall marry, such property shall continue to her
notwithstanding her coverture, and she shall have, hold and
possess the same, as her separate property, exempt from any
liability for the debts or contracts of the husband.”

The phrase ““ such property shall continue to her notwith-
standing her coverture,” implies that it shall remain her pro-
perty, and that the coverture shall not deprive her of it, and
the possession of it ““as her separate property’” gives her an
entire dominion over it. 'This language could not have been
employed simply for the purpose of exempting the property
from attachment for the debts of the husband, and from
liability on his contracts. It is very evident, that something
more was intended, that her right of property and control
over it should remain, not only against the creditors and con-
tracts of the husband, but against the husband himself.

This construction is strengthened by the terms of the third
section of the Act, which provides, that “ Any married woman
possessing property by virtue of this Act, may release to the
husband the right of control of such property, and he may
receive and dispose of the income thereof; so long as the
same shall be appropriated for the mutual Lenefit of the par-
ties.” 'The control of the property having been given to the
wife, it then became necessary by further legislation to an-
thorize her to release it to the husband.

And as the wife of the plaintiff did not release it to him, it
continued to her and she could direct the defendants to enter
upon the real estate, and take and carry away the personal
property. It would be doing violence to the language and
spirit of the Act to say, that it did not confer upon the wife
the control of the property independently of her husband.
And she might exercise that control herself personally, or
through the agency of another. The statute having given to
her the direction and management of her property, would
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necessarily and by implication clothe her with all the power
requisite for the performance of those acts, and would justify
the defendants, who were employed by her.
Ezceptions overruled.
Howarp and Harmaway, J. J., concurred. Ricg, J. dis-
sented.

(*) Mevcanr versus Seccous §* als.

As to facts which a magistrate is required to state in the caption of a depo-
sition, his certificate in the caption is conclusive,

Unless referred to in the caption, neither the original citation nor the officer’s
return upon it can be received to control the magistrate’s certificate.

Neither can the affidavit of the adverse party be used to disprove the mag-
istrate’s certificate that such party was notified of the taking of the de-
position.

A discontinuance as to one of the joint defendants will not invalidate the
prior lawful proceedings, in relation to the remaining defendants.

A deposition, taken before such discontinuanee, to be used against all the
original defendants, may after the discontinuance be used as evidence against
the remaining defendants.

O~ Exceerions from Nisi Prius, SuerLey, C. J., pre-
siding.

Assumpsit.  The suit was commenced in January, 1850,
and was brought against Asa P. Hodgkins, Edward R. Sec-
comb, Isaac Taylor and Stephen R. Griggs. Hodgkins en-
tered no appearance to the suit ; the other defendants appeared
and defended.

The plaintiff, én October, 1850, took the deposition of one
Hall. Annexed to the deposition was the return of a deputy
sheriff, dated June 5, 1850, certifying that he had served a
citation for taking the deposition upon Asa P. Hodgkins.
The deposition itself showed that Hodgkins put twe interrog-
atories to the deponent. The caption contained no reference
to the officer’s certificate, but stated that the adverse party
was duly notified to attend and was present; that the deposi-
tion was taken at the request of the plaintiff, to be used in
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an action of the case now pending in, &c., between Samuel
Medealf and Asa P. Hodgkins and others;-—and that the
cause of the taking was that the deponent was “about to de-
part and go beyond these limits before the next term of said
Court.” At the term of the Court in June, 1851, the plain-
tiff by leave of Court discontinued as to Hodgkins, and used
him as a witness on the trial against the other three defend-
ants. He also offered the deposition of Hall, taken as above
stated. To the admission of this deposition, the defendants
objected. It did not appear, otherwise than by the caption,
that either of the three defendants attended or were notified
to attend at the taking of the deposition. The defendants
offered to file affidavits that neither of the present defendants
or their counsel was notified or attended. The Judge refused
to receive the affidavits, and admitted the deposition, which
was read to the jury. The verdict was for the plaintiff, and
the defendants excepted to the ruling and decision of the
Judge.

M. H. Smith, for the defendants.

The deposition of Hall should not have been admitted.

The rejection of it would not have involved any contra-
diction of the caption, or of the certificate of the justice
therein, that the opposite party was notified and present.

When the deposition was taken Hodgkins was a party de-
fendant. He alone was notified, and it appears by the depo-
sition itself, that Hodgkins appeared at the taking and put
two questions. These facts are in accordance with the cap-
tion, and the defendants do not wish to contradict them.

The fact that the other defendants were not notified and
did not appear, is not inconsistent with the fact that Hodg-
kins was notified and did appear.

The case finds that after taking the deposition and long
before using it, the plaintiff discontinued this suit as to Hodg-
kins, and that he proceeded against the other defendants,
using this same Hodgkins as a witness against them, after
having used him as a joint defendant just long enough to
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enable him to attend to the taking of this deposition, and to
enable the plaintiff to take the deposition without any knowl-
edge of the present defendants, depriving them of the benefit
of all cross-examination or objection,

To allow a deposition to be used in evidence under such
eircumstances would be opening a wide door for abuses, and
would make the taking of depositions yet more of an art
than it now is.

The caption states that the deposition was taken to be
used in an action between Samuel Medcalf and Asa P. Hodg-
&ins & als. Bnt it was used in no such action.

The caption states no legal cause of taking. R. 8. c. 133,
§ 17°& 4, Art. 3; Stat. of 1849, ¢. 123.

A. P. Gould, for the plaintiff.

Howarp, J. — 1t has been determined that the certificate
of a magistrate, of facts required to be stated in the caption
of a deposition taken before him, is conclusive. Cooper v.
Bakeman, 33 Maine, 376. There was, therefore, conclusive
evidence of notice to Hodgkins, one of the defendants when
the deposition was taken; and that, by statute, is to be deem-
ed sufficient as to all. R. S. c. 133, § 8. Neither the sup-
posed notification, nor the officer’s return upon it, form any
part of the caption, (in which no reference is made to either,)
or control the certificate of the magistrate. Norris v. Vinal,
33 Maine, 581, appendix.

No objection appears to have been made, that the caption
was deficient in not stating fully the cause of taking the
deposition, and the presiding justice did not rule upon that
point, nor do the exceptions embrace it. Such an objection
is not presented by these exceptions, and cannot be consid-
ered.

The discontinnance against Hodgkins cannot be regarded
as an abandonment of prior lawful proceedings in the suit,
nor are they invalidated by his ceasing to be a party,in a
manner provided by law, upon any reasonable construction of
the statute. The design of the eleventh section of the R.

VoL, XXxvL 10
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8., c. 115, appears to have been to enable a plaintiff to avoid
some of the disabilities at common law, in reference to the
joinder of parties, and to allow him to amend his writ, by
striking out the names of one or more of several defendants,
and to maintain his proceedings in the action against the
others. Statutes of amendments and jeofail are intended for
relief against technical difficulties presented in the ecourse of
legal proceedings, and in that view should receive judicial
construction. Ezceptions overruled.

Ricge, ArrLEToN and Currineg, J. J., concurred.

(*) Inmaprrants or West BaTh, pelitioners for certiorari.

Applications for writs of certiorari ave to the diseretion of the Court.

Such an application, when made for the purpose of quashing the proceedings
of the County Commissioners in the establishment of a way, will be reject-
ed, if the Commissioners had jurisdietion, and if substantial justice was done
by their action ; altheugh their record may not, im all particulars, show an
exact compliance with the statute requirements.

That there was, in fact, such & compliance may be proved oliunde the records.

Such evidence, however, cannot be heard by the Supreme Fudicial Court for
the District. It must be presented at the Supreme Judicial Cowrt for the
county.

Peririor ¥or CERTIORARI.

Certain persons describing themselves of West Bath, in
Sept. 1852, presented their petition to the County Commis-
sioners, setting forth that the selectmen of that town had laid
out an alteration of a town way and reported the same to
the inhabitants of the town at a meeting called to act upon
its acceptance, and that the town unreasonably refused and
delayed to allow and approve said aiteration, and to put the
same on record ; by which said petitioners alleged themselves
to be aggrieved, and therefore prayed that the alteration mighs
be accepted and approved by the County Commissioners.

Upon that petition, the County Commissioners adjudged
that the town had unreasonably refused and delayed to allow
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and approve the way, as altered by the selectmen. Where-
upon the County Commissioners approved the way, as so
altered, and ordered that the town clerk be notified to make a
record accordingly.

It is for the purpose of causing the County Commissioners’
adjudication to be quashed, that these petitioners at the term
of this Court held on the 24th of Jan. 1853, prayed for a
writ of certiorari, that the record of the Commissioners may
be brought up for examination.

And the petition pointed out the following causes for quash-
ing the said reecord : —

1. The County Cemmissiorers had no jurisdiction in re-
lation to the road.

2. In the petition, on which the Commissioners acted, it
was not stated, that the town, within one year next before
the filing of said petition, unreasonably refused or delayed to
allow and approve said way.

3. 'The said way does not pass over, or from, or by the land
or lands under the possession or improvement of either of the
petitioners.

4. In said petition, it is not stated that said road leads from
or by land under the possession and improvement of either of
the petitioners.

5. The Commissioners did not adjudge that the town, with-
in one year from said hearing, ureasonably refused and de-
layed to approve the way; or that the petitioners were
aggrieved by any such refusal or delay; or that the petition-
ers or either of them possessed or improved any land from,
by or through which said road led to any highway or town
way. /

6. The alteration and location of the town road was not of
common convenience or necessity.

7. The Commissioners did not alter the said town road as
had been prayed for.

Porter & Smith, in support of the Commissioners’ proceed-
ings, offered evidence to show that the refusal of the town to
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approve the road was within one year next before the applica-
tion to the Commissioners ; and also to prove that the petition-
ers possessed and improved lands, from which the proposed
town way led to other public ways.

They however suggested that such evidence might not be
receivable here, but was to have been offered rather at the
term held in the County of Lincoln.

Tallman, in support of the petition for the writ of cer-
tiorari.

Rice, J.—1t is contended by the petitioners that the Coun-
ty Commissioners have assumed to act upon a matter not
within their jurisdiction, and that their action is consequently
void.

Section 34, ¢. 25, R. 8., provides, “if any town shall un-
reasonably refuse or delay to approve and allow any town
way, or private way, laid out or altered by the selectmen
thereof, and to put the same on record, any person aggrieved
by such refusal or delay, if such way lead from land under
his possession or improvement, to any highway, or town way,
may, within one year thereafter, apply by petition in writing
to the commissioners.”

It is alleged, that it is not stated in the petition to the
County Cemmissioners, that the town unreasonably refused
and delayed to allow and approve of said town way within
one year from the filing of the petition on the meeting of the
Commissioners, Also that it is not stated in the petition to
the Commniissioners that said road leads from or by land under
the possession or improvement of either of the petitioners.

Petitions for writs of certiorari being addressed to the dis-
cretion of the Court, it has been the uniform practice to re-
fuse to grant such writs when sufficient appears to show that
the Commissioners had jurisdiction of the subject matter upon
which they had acted, and that substantial justice had been
done, though their records may not show that their proceed-
ings had been, in all respects, technically correct.

In this case it does not appear from the petition to the
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Commissioners, nor in the record of their proceedings, that
the way in question leads from land under the possession or
improvement of either of the petitioners to any highway or
town way, nor that said application was made to the Com-
missioners within one year from the time of the alleged un-
reasonable refusal and delay of the town to approve and allow
said way.

To give the County Commissioners jurisdiction, the peti-
tion must come from a person aggrieved in the manner de-
scribed in the statute, and also be presented within the time
therein specified. But though these facts do not appear from
the original petition, nor from the records of the Commission- -
ers, evidence was offered, tending to establish them; and it
was affirmed by counsel, in presence of the Court, and not
controverted by the opposing counsel, that these facts were
fully established by proof before the Commissioners. Such
evidence, before the proper tribunal, is admissible in this class
of cases.

The Act of 1852, concerning the Supreme Judicial Court
and its jurisdiction, ¢, 46, was intended to effect an entire
separation between courts held for the final determination of
questions of law, and those in which evidence is to be intro-
duced for determining facts.

Under this Act all original entries must be made in the
Courts held in the several counties, in which all questions of
fact must be heard and settled, or the evidence there pro-
duced, reported, as is provided in the eighth and twenty-first
sections, for the determination of the questions of law arising
thereon, by the Supreme Judicial Court, sitting as a court of
law and equity.

There being in this case questions of fact undetermined,
which may materially influence the judgment of the full court
in the exercise of its discretion, it is dismissed from the docket
of the Supreme Judicial Court for the district, and will stand
ou the docket of the Supreme Judicial Court to be held in
the County of Lincoln, where the parties may have an oppor-
tum’ty to present such proofs as they may deem expedient,

[
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and if any questions of law shall arise thereon, it may then
be entered in the Court of law for the district, for the deter-
mination of such legal questions as shall be thus presented.

SuepLey, C. J.,, and WeLLs, Howarp and Haruaway, J. J.,,
concutrred.

(*) Sampson versus BowpoiNnam Steam M CoRPORATION.

From the performance of certain corporate acts by persons designated in a
charter of incorporation, the existence of the corporation may be inferred,
without record evidence of its first meeting or of its acceptance of the
charter.

From what corporate acts such an inference may be deduced.

‘When by a by-law of the corporation, its officers are to hold office for a year,
and until others are chosen in their room, ¢ seems unnecessary, in the war-
rant calling the annual meeting, to insext ¢hat officers are to be chosen ;”
although another of the by-laws prescribes that such warrant shall ¢ specify
the business to be transacted.”

‘When the prescribed officers are clected without such specification in the
warrant, and the corporation, by its acts, recognize the existence and au-
thority of such officers, the election will be deemed valid.

The by-laws of a corporation authorized its directors to manage all its pru-
dential concerns, and the directors, by a document signed by them in that
capacity, certified that the plaintiff had previously advanced a specified sum
for the corporation, which sum with its interest, was still due to him ; Held,
that upon such certificate an action may be maintained against the cor-
poration.

Such certificate is to have full effect as the foundation of a suit, notwith-
standing the existence of a by-law, prescribing that the directors shall hold
stated meetings and keep a record of their votes and doings.

Buch a by-law is merely directory, and does not impair the rights of others.

On Report from Nisi Prius, Ricr, J., presiding.

AssumesiT, based upon an instrument in the following form ;
which was read to the jury.

“'This is to certify that James Sampson paid in behalf of
the Bowdoinham Steam Mill Corporation, the sum of six
hundred and seventy-five dollars on the sixteenth day of Sep-
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tember, A. D. 1846, which sum iz now due to him, with in-
terest from that date. $675. February 26, 1847,
“ Nathaniel Purington,
“Wm. Purington,
“Wm, Lunt, {
“ Wm. Higgins, J

The reading of that instrument was objected to by the de-
fendants, who alleged that its signers were never legally direc-
tors of the Corporation,

The plaintiff offered in evidence the Act incorporating the
Bowdoinham Steam Mill Corporation, passed March 25, 1837,
and also a book proved to be the book of records of the Cor-
poration, and containing its by-laws.

_ The defendants objected to the introduction of the records
and of the by-laws.

A witness, who appeared by the records to be the clerk of
the Corporation, testified, (under objection inade by the plain-
tiff,) that the defendants sold the steam mill and property in
1837 or 1838 ; that they had had no property since ; that he
did not know that they, as a Corporation, had since done any
acte; and that he had since that sale had no knowledge of
their pecuniary condition.

The record showed the sale to have been in 1845.

The plaintiff was always a member of the Corporation.

Joseph W. Russell, Esq. testified, (under objections made
by the defendants,) that in 1847 and 1848, he was employed
by the signers of the above certificate, claiming to act as
Directors, to defend an action against the Corporation.

The case was then submitted.

The full Court are to consider the foregoing testimony, so
far as it is admissible, either party being at liberty to put in
the book of records or any part of it, so far as the same may
be legal testimony. If upon the facts thus presented the
action can be maintained a default is to be entered.

So far as the records and by-laws became material in the
estimation of the Court, they are sufficiently presented in the
opinion.

Directors of the
Bowdoinham
Steam Mill Cor.”
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Russell, for the plaintiff.

Gould, for the defendants.

1. The instrument offered by the plaintiff is not a promis-
sory note, or an obligation to pay. It is simply a ¢ certificate”
or written admission of the fact that the plaintiff paid that
sum for the Corporation on September 16, 1845.

Corporations are not bound by the admissions of Directors
or stockholders.

Angel & Ames on Corp. (2d edition,) p. 249, and authori-
ties cited in note (b.); Ib. 168.

It was offered simply as evidence of a prior indebtedness,
and the only evidence.

2. Bat if regarded as a confract, upon which an action can
be maintained, it is not binding upon the Corporation, be-
cause it was not executed by a majority of the Directors
legally clected. Angel & Ames on Cor. (2d ed.) p. 231.

No meeting of the Corporation was ever legally called, for
the choice of Directors, after the first, and quere as to that.

Art. 7 of the by-laws, provides, that the notices calling all
meetings of the Corporation ¢ shall specify the business to be
transacted at said mneetings.”’

No meetingifor the choice of Directors was ever thus called.

The board of Directors consisted of five persons. Only
two of those chosen at the first meeting signed the paper in
question. 'The other two persons, who signed it, were never
elected Directors, at a meeting adjourned from that first call-
ed, but purport to have been elected at a meeting adjourned
from a new, but illegal call.

An adjourned meeting, could have no power to act upon
other matters than those for which it was originally called.

The by-laws do not provide for the adjournment of meet-
ings from year to year, but article 7 provides that *the
meetings of the Corporation shall be called by the clerk, &ec.,
by posting up notices which shall specify the business to be
transacted at said meeting ;” thus giving the members an
opportunity to attend at the choice of Directors.
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The book purporting to be a bock of records, and the
record of the election of those persons signing the certificate,
were therefore inadmissible.

3. The Directors of this Corporation had nro authority to
execute a contract, of the character claimed for this instru-
ment or writing ; it is not among their enumeraied powers in
Art. 5 of the by-laws. It would seem more appropriately to
be within the province of the treasurer. By-laws, Art. 4.

4. The power to make a contract (¢f they possessed it,)
was exercised in an illegal manner ; their board counld act
only by wete. Art. 5 of by-laws; Angel & Ames on Corp.
{2d ed.) p. 175.

5. A single act only, is produced, to show that the persons
claimed to be Directors were such de facto. This is not suf-
ficient. But the acts of officers de fuclo are only binding on
the Corporation as respects third persons. The plaintiff isa
member and an officer of the Corporation, if they have any.
He was elected a Director at the first meeting.

6. This action is brought to recover the amount of a debt
of the Corporation paid by one of its members. The remedy
is against other stockholders for a confrébution. R. S. c. 76,

$ 22.

SuerLey, C. J. — The legal existence of a Corporation
capable of performing corporate acts, may be inferred from the
grant of its charter, and that the persons named in it, or they
and others associated with them, have held meetings, chosen
officers, adopted by-laws, and performed other corporate acts,
without a production of a legal record of the first meeting, or
a formal acceptance of the charter. Trott v. Warren, 2
Fairf. 227 ; Penobscot Boom v. Lampson, 16 Maine, 224.

The first meeting of the defendant corporation appears to
have been holden on June 19, 1837, when officers were
chosen and a committee to draft by-laws. This meeting was
continued by several adjournments to January 1, 1838, when
the by-laws reported by the first named of that comumittee
were accepted, and new officers were chosen,

Vor. xxxv1, 11
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By the first article of the by-laws it is provided, that all
the officers named shall hold their office for one year and
until others are chosen and qualified to act in their stead, un-
less sooner dismissed.

By the seventh article it is provided, that notice for meet-
ings “shall specify the business to be transacted at said
meetings.”’

The corporators appear to have been legally notified by
the clerk to meet on May 9, 1843. 'The meeting then organ-
jzed, was continued by adjournments to Jan’y 1, 1844, when
a vote was passed to elect the officers of the Corporation ; and
they were accordingly chosen ; and among them were five Di-
rectors. Thismeeting was continued by adjournment to Jan’y 6,
1845, when five directors and other officers were again chosen.
At this meeting a vote was passed authorizing and requesting
these Directors to sell the steam mill at public or private sale,
and to leave the logs and other property of the corporation at
their disposal.

The plaintiff and four other persons were then chosen
Directors. No Directors have since been chosen. The four
other persons then chosen Directors, on Feb. 26, 1847, made
and subscribed the paper, upon which this suit has been com-
menced, stating that the plaintiff paid in behalf of the Cor-
poration $675, on Sept. 16, 1845, ¢ which sum is now due
to him with interest from that date.”

1. It is insisted in defence, that they were not legally
chosen, because there was no specification in the notice for
calling the meeting of any such business to be transacted as
the choice of officers.

The first article of the by-laws had prescribed the business
to be transacted once a year, at an annual meeting, to be the
choice of officers. 'That business would be presented at each
annual meeting by the by-laws presumed to be known to each
member of the Corporation. It could not be considered as
business transacted without notice. In no instance does there
appear to have been a statement in the notice for calling a
meeting, that it was called for the choice of officers. Yet the
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clerk, treasurer and directors chosen, have been constantly re-
cognized in the records, and in meetings legally called for the
transaction of other business, as officers of the Corporation.
The construction uniformly put by the Corporation upon that
provision of its by-laws, appears to have been, that it had re-
ference to other business than the choice of officers. It ap-
pears, that at a legal meeting called, after those Directors were
chosen, to meet on May 29, 1845, a vote was passed ¢ that
“the Directors be authorized to receive Gen. Joseph Ber-
ry’s notes in lieu of William Lunt’s.” 'This was in payment
for the steam mill, which appears to have been sold by vote
of the Corporation. It could refer to no other persons than
those chosen and existing as such by its own records; and it
recognized them as its Directors. Tt cannot now, under such
circumstances, be permitted, against its creditors, to assert that
it had no Directors capable of transacting business. If it
were permitted to do so, it might repudiate and annul all the
business transactions, including the purchase and sale of its
real and personal property, conducted through its Treasurer
and Directors, or agents by them appointed.

2. It is insisted, that the paper made on February 26, 1847,
is a mere admission of the fact of a past payment made by
the plaintiff, and that the Corporation is not bound by the ad-
mission of its Directors respecting a past transaction.

1t does not appear to be the admission of a past transaction
without the performance of any act respecting it at the time.
On the contrary, a due-bill appears to have been given to the
plaintiff, stating the amount then presently due to him, and
the time when he became a creditor appears to have been
named for the purpose of giving him a claim for interest from
that date,

3. Tt is further insisted, that the Directors by the by-laws
were not authorized to make the contract, except ina meeting
and by vote recorded.

The fifth article of the by-laws provides ‘it shall be the
duty of the board of Directors to manage all the prudential
concerns of the Corporation ; give orders and directions for
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the transaction of all the business of the Corporation.”” This
is sufficiently extensive to authorize them to adjust all claims
presented, and to find whether any and what sums were due
from the Corporation. That article of the by-laws also pro-
vides, that *they shall hold stated meetings and keep a fair
record of all their doings, votes and directions.” The author-
ity is not conferred upon them only when they thus meet and
act. The provision is directory to them and does not aflect
the rights of others.

The debt due to the plaintiff does not appear to be of the
character provided for by the statute e. 76, § 22.

Defendant defaulied.

Howarp, Rice and Haruaway, J. J., concuarred.

(*) SovrHarD versus PirEr & al.

Under the Act of 1844, ¢, 117, amended by the Act of 1847, ¢. 27, a woman,
during coverture, may aequire property by purchase in her own exclusive
right.

In property thus acquired, and paid for with her money, though the husband
was the agent employed by her in making the purchase, he has no right of
possession, and can maintain no action for taking it away against persons
acting under her direetion.

O~ Rerorr from Nisi Prius, SuerLey, C. J., presiding.

Trespass for taking and driving away several eattle from
a farm occupied by the plaintiff and his wife.

The farm with some other property belonged to the wife
by a devise from her former husband. There was testimony
tending to show that the cattle were purchased by the plain-
tiff, as agent for his wife, subsequent to their intermarriage,
and paid for by her property ; and that they were afterwards
driven away by the defendants under her directions.

The Chief Justice instructed the jury that if the eattle
were thus purchased by the plaintiff acting as the agent of
his wife, and paid for by him with her property, and were
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taken and driven away from the farm by her direction, the
action was not maintainable. .

The verdict was for the defendants, and is to be set aside
if the instructions were erroneous.

Ruggles and Ingalls, for the plaintiff.
Lowell and Carleton, for the defendants.

WeLLs, J.— The only difference between this case, and
that of Southard v. Plummer & al., reported in this volume,
page 64, relates to the cattle, which were purchased by the
plaintiff as the agent of his wife, and for which payment was
made by her property.

By the Act of March 22, 1844, c. 117, § 1, which was
amended by that of August 2, 1847, c¢. 27, “any martied
woman may become seized or possessed of any property, real
or personal, by direct bequest, demise, gift, purchase or dis-
tribution, in her own name, and as of her own property,” &e.

By these Acts the wife of the plaintiff could purchase pro-
perty during coverture, and there does not appear to be any
legal objection to the employment of her husband, or any
other person, in making the purchase. While acting as her
agent, he could not acquire any title to himself in the pro-
perty purchased.

Although such property is acquired by the wife after cover-
ture, she has the same control over it as she has over that
which she possessed before the coverture. The third section
of the Act of 1844, before mentioned, embraces property be-
longing to the wife at the time of the marriage, and that
obtained by her afterwards. She has the control of it irre-
spective of the time when it is acquired.

Judgment on the verdict.

. Howarp and Haruaway, J. J., concurred.
Rice, J., dissented.
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(*) Ranparn. § al. versus Farnmam.
The interest which a mortgagee has in the mortgaged land is not subject to be
taken on execution. A levy of it would be void.

The receipt, by a levying ereditor, of the amount of his claim, though after the
year allowed by law for redeeming, vacates the title derived from the levy.

A promissory note, given for such a claim, is not invalid for want of con-
sideration.

Ox Reeorr from Nisi Prius, Tenvzey, J. presiding.

AssumpsiT upon a promissory note for $200, payable to
the plaintiffs. '

In 1844, William H. Morse and two others conveyed land
to the defendant, and took from him a mortgage of it to
secure the purchase money.

In 1845 they, by their deed in common form of a quit-
claim, released to him all their rights in the land. Before the
registry of that deed, Morse’s undivided part of the land was
attached on two suits, of which the plaintiffs had the control,
and within thirty days after the rendition of the judgments,
(though not until after said quitclaim deed had been record-
ed,) the executions recovered in said suits, were levied on
the attached estate.

After the expiration of the year, which the law allowed for
redeeming, the defendant gave to the plaintiffs the note now
in suit, and took from them a paper specifying that they had
received two hundred dollars in full for the amount levied
on the two executions, and thereby * discharged all claims of
said creditors under said levies.” This receipt was ante-dated,
50 as to show, upon its face, that it was given prior to the ex-
piration of the year allowed for redeeming.

The defence was, that there was no consideration for the
note.

The case was submitted for the opinion of the Court.

Randall and Booker, for the plaintiffs.

Gilbert, for the defendant.

Sueerey, C. J. — The suit is upon a promissory note made
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on January 1, 1849, and payable to the plaintiffs. The de-
fence is, that it was made without consideration,

The report states that the defendant introduced a deed
from William H. Morse and others to himself, made on Sep-
tember 24, 1845, and recorded on June 18, 1847. This deed
upon examination is found to be a release of all title to a lot
of land, which they had conveyed to the defendant on Octo-
ber 14, 1844, by a deed duly recorded, and which the de-
fendant on the same day had recouveyed to them in mortgage.
It was admitted that attachments of that lot were made on
two writs, one in favor of Aaron Hobart and others, and the
other in favor of Benjamin Randall, against said Morse after
the date of the deed made on September 24, 1845, and before
i1t was recorded. Judgments appear to have been obtained in
those suits and levies to have been seasonably made upon
that part of the lot formerly owned by Morse on October 25
and 28, 1847.

After the right of the owner of that lot to redeem it by
payment of those levies had expired, the plaintiffs, acting as
attorneys for Hobart and others, received the note now in suit
from the defendant in satisfaction of those executions and gave
him a receipt therefor dated back to July 31, 1848. No deed
of release or other conveyance was made by the judgment
creditors to the defendant. It does not appear, that the at-
tachments were made before the record of the conveyance
made to the defendant on October 14, 1844. After that time
the only title of Morse to that lot was derived from the con-
veyance made to him and others in mortgage. No levy could
be legally made on that interest, and those levies appearing to
have been made only on that interest must be regarded as
void. 'The title of the defendant appears to have been good
without any act to redeem it from them. Yet the considera-
tion for the note does not fail, for the executions, issued on
the judgments recovered against Morse remaining unsatisfied
by the proceedings to make levies, were satisfied by the de-
fendant’s note and the receipt given to him in discharge of



88 MIDDLE DISTRICT.

Randall ». Farnham,

them. 'The attorneys would be authorized to receive satis-
faction of those unsatisfied executions.

If the attachment were made before the record of the con-
veyance made to defendant on Oct, 14, 1844, and the levies
were so made as to be operative on that title, it does not fol-
low, that the note would be without consideration.

A reception by a mortgagee of his debt after a foreclosure
of his mortgage operates as a waiver of the forfeiture and an
extinguishment of his title. Cutts v. York Manf. Co. 18
Maine, 190; Batchelder v. Robinson, 6 N. H. 12; Converse
v. Cook, 8 Verm. 164. No good reason is perceived, why
the reception of his debt, after the time allowed by law for
the redemption of a levy, should not have like effect upon
the title of a judgment creditor acquired by the levy. He
could not receive the money as yet due from his debtor, and
still claim to hold the estate by his levy without being charge-
able with fraud ; and the law would justly presume that he
intended to waive the forfeiture and permit his title to be
extinguished by a redemption, rather than that he intended to
act fraundulently.

The burden of proof rests upon the defendant to show,
that there was no consideration for the note. If he would
object, that the plaintiffs acting as attorneys had no authority
to waive the foreclosure and accept payment of Hobart and
others’ debt, he could prove it by their testimony ; and it
would be reasonable to expect him to do so, when it does not
appear, that they have repudiated the transaction, or have
claimed any interest whatever in the land since that time, or
attempted to disturb any one in possession of it.

Mr. Randall being one of the plaintiffs, all claim by virtue of
his levy is extinguished. Defendant defaulted.

Werrs, Howarp, Rice and Harwaway, J. J,, concurred.
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. (*) CuapsournNe versus Duncan,
The sale of a vessel, like that of any other persomal chattel, may be effected

verbally and without writing.

If, between part owners of a vessel, the respective claims growing out of her
employment have been liguidated, the balance due to either may be recover-
ed by action at law.

O~ Exceerions from Nisi Prius, Tenney, J., presid-
ing.

Assumpsit for money had and received.

There was evidence tending to show that the defendant had
effected insurance upon the brig Mechanic, and that he had
received the amount as for a total loss; that this amount was
something over $6000 ; that he was part owner, and had bills
against the brig, which, being deducted from that amount, re-
duced the insurance money in his hands to $3200; that the
owners of }§ths had received their respective proportions of
that sum ; {hat he retained in his hands a balance of $200, as
the proportion due upon the remaining sixteenth. The plain-
tiff claimed to be owner of that sixteenth, and demanded the
$200 of the defendant, who replied that he did not know to
whom it belonged. Whereupon this suit was brought. The
only evidence introduced by the plaintiff to prove his title was
the deposition of Miss Cushing, stating as follows, viz.: —

“T1, Martha Cushing of Phipsburg, county of Lincoln, State
of Maine, of lawful age, do testify on oath and say, that I
heard Capt. Thomas Cushing, jr., on his return from a voyage
in the brig Mechanic of Bath, in the spring of the year one
thousand eight hundred and forty-eight, say to his father, who
was one of thé assessors of the town of Phipsburg, and, as I
think, in the presence of Mr. Josiah Chadbourne, who had
been his mate in that voyage, that he had sold to said Chad-
bourne one sixteenth of said brig Mechanic, and directed him
to assess that part of said brig to Mr. Chadbourne as his pro-
perty, and said part of said brig was taxed to Mr. Chadbourne,
and I saw him pay the money to the collector of Phipsburg
therefor ; and the second year the collector called again to see

VoL, XYxvL 12
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Chadbourne for his tax. Mr. Chadbourne was not at home,
and the collector chalked up the amount over the door. The
next voyage Mr. Chadbourne again went to sea with Thomas
Cushing, jr. and in said brig, and on their return voyage Capt.
Cushing being sick left the brig at Holmes Hole, Martha’s
Vineyard, and Mr. Chadbourne carried the brig to Boston.
Subsequently Mr. Chadbourne went master of the brig.”

There was evidence, that after the suit was brought, the
defendant said all he wanted was to know to whom he should
pay the $200, that being the sum which he wasready to pay.

The Judge instructed the jury, that to effect a sale of a
vessel or a part of a vessel, it was not necessary there should

_be a bill of sale or any other writing ; and that a.valid sale
might be made verbaliy.

The defendant requested the Judge to instruct the jury,
that the plaintiff, if part owner of the vessel with the defend-
ant, could not maintain the suit. In reference to this request,
the instruction was, that if the plaintif owned one sixteenth
of the brig, and the sum due for that sixteenth was liquidated
between the parties, so that there wus no question as to its
amount, an action at law could be maintained therefor after
demand, if in other respects he was entitled to recover.

The Judge was also requested to instruct the jury, that the
defendant being part owner of the vessel, had no authority
to insure the plaintiff ’s interest without a special authority, or
an authority implied from previous transactions between the
parties.

The instruction was, that if satisfied of the truth of the
facts testified to, the jury were authorized to infer from the
evidence that the defendant had anthority to insure the plain-
tiff ’s interest, or that the plaintiif ratified the insurance.

The verdict was in favor of the plaintiff for $216. To
the instructions and rulings of the Court the defendant ex-
cepted. He also filed a motion for a new trial.

Tallman, for the defendant.

Porter & Smith, for the plaintiff.
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Howarp, J. — The sale of a vessel, like that of any other
personal chattel, may be proved by parole. Between the
vendor and purchaser, neither a bill of sale, nor a change of
registry is necessary, in order to complete the transfer. The
instructions on this point were unexceptionable.

The requested instructions, in respect to the right of one
part owner to maintain an action against another, and in re-
gard to the plaintiff’s claim upon the defendant, for money
received as insurance upon the vessel, were given with suit-
able qualifications. The defendant has no occasion to com-
plain of them, as being adverse to his legal rights.

The motion for a new trial was not heard by the Judge
presiding at Nisi Prius, and unless it is based on the evidence
as reported by him, it is not properly before us. Stat. 1852,
c. 246, §$ 8, 13; Parker v. Marston, 34 Maine, 387. But
if the exceptions contain the whole evidence, as stated by
counsel, and not controverted, then there was evidence, that
Cushing, claiming to own one sixteenth part of the vessel,
professed to have sold his interest to the plaintiff; that the
latter claimed to own it; that it was taxed to him, and that
he paid the taxes one year at least. He was in possession
of the vessel, and there is no evidence of an adverse claim
to that sixteenth. There was no proof that the defendant
was a part owner, but it is not denied by others, that he
obtained the insurance for the owners. He claimed to hold
in his hands the balance for the owner of that sixteenth, and
to have paid to the owners of the other portions of the vessel,
their respective proportional parts of the amount received for
insurance, upon a total loss, as it is asserted. Upon the evi-
dence now before us, we cannot say that the verdict was
against law, or the evidence in the case.

Exceptions and motion overruled.

SmeeLey, C. ., and Rice and Harwaway, J. J., con-
curred. :
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(*) Wmite versus OLiver.

TUpon the erection of a building under a special econtract, the contractor,
though he may have departed from the contract as to the size of the build-
ing and quality of the work, yet if the building have been accepted, is enti-
tled to recover for the labor and materials at the contract price, dedusting so
much as they are worth less on account of the departures.

O~ Exceptions from Nisi Prius, Rice, J. presiding.

Assumpsit to recover for labor and materials expended in
erecting for the plaintiff a dwellinghouse upon her own land.

The defendant introduced evidence tending to prove a con-
tract between the parties, by which the house was to be built
of eertain dimensions and quality of finish, for the sum of
$450; and that it was built of different dimensions, and some
parts of it were yet unfinished. Upon the question whether
the work and materials were of suitable quality, there was
conflicting testimony.

Before the work was comimenced, the defendant advanced
to the plaintiff $300, and, before this suit was brought, she
entered into possession of the house.

The plaintiff ’s counsel contended, upon evidenee which is
not stated in the exceptions, that, if there had been a eon-
tract, it was waived by the parties.

The Court instructed the jury, that if there was a contract,
and if the plaintiff had not fulfilled it, and if 1t had not been
waived, “he must make it good to the defendant, and was
entitled to receive for the house eonly the balanee that would
remain, after dedueting from the contract price as much as it
would cost to make the house what it should have been by
the eontract.”

To this instruction the plaintiff excepted and the verdict
was for the defendant.

Giilbert, for the plaintiff.

The rule prescribed in the instruetions is erroneous. Its
operation would be unjust. The contractor may have built
a valuable house in a manner different from the specifications
in his contract; defendant takes it and has the benefit of his
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labor and materials. Suppose the contract price to have been
$1000. It is worth, as built, but $900. But it would cost
five hundred dollars, not to complete, but to alter the house
and make it conform in work, materials and style in all re-
spects, to the specifications. Thus by this rule, he would
receive but $500 for what cost him $900, and for what the
defendant, who might have rejected it, nevertheless chooses
to take, notwithstanding the failure of exact performance.
The law cannot be so unjust.

Neither is it a sound rule that the contractor shall recover
what the house is actually worth in all cases. 'This doctrine
has been overruled in some of the States, perhaps wisely.

But the true rule is found to be that ke shall recover a sum
to be ascertained by deducting from the contract price so much
as the house is worth less on account of the deviation proved.

This rule, it will readily be perceived, in cases, not of fail-
ure to complete, but of deviations, or of inferior quality of
workmanship or materials, may have an operation totally dif-
ferent from that given to the jury. Where the non-fulfilment
consists in a failure to complete, the result is the same, be-
cause the cost of completion shows the diminished value
resulting from the failure.

Not so however in the other class of cases. 'The house is
finished, but not as agreed. 'The proprietor has taken pos-
session and must pay. The house is of less value than it
would have been, if built according to the contract, yet is
valuable, and it might cost more than its value to reconstruct,
and make it what it would have been by the specifications.

In Jeweit v. Weston, 11 Maine, 346, a house was to be
built by contract. There was a deviation. The defendant
took the house, and the jury were allowed to deduct from the
contract price as much as would compensate the defendant
for any failure of fulfilment. The Court, to support that doc-
trine, cite Hayward v. Leonard, 7 Pick. 181. In that case
the facts were similar.

The jury were instructed to render a verdict for what the
house was worth. There was a new trial, because, as the



94 MIDDLE DISTRICT.

‘White ». Oliver.

Court said, the jury “should have been instructed fo deduct
Srom the contract price so much as the house was worth less
on account of these departures.”

This is the rule for which T contend. It is just. The
defendant in taking the house, which she might have repudi-
ated, waives matters of taste and all similar considerations;
but nevertheless is entitled to have it at a price proportionate
to that for which she was to have had a better house.

Ingalls, for the defendant.

In this case the whole question of contract, waiver and
fulfilment was properly left to the jury. The only question
raised by the exceptions is as to the measure of damages.
Upen this point the instructions of the presiding Judge were
in accordance with well established principles. Hayden v.
Madison, 7 Maine, 76; Jewett & al. v. Weston, 11 Maine,
346 ; Hayward v. Leonard, 7 Pick. 181; Thornton v. Place,
1 Moody & Robinson, 218; Phelps v. Sheldon, 13 Pick. 50
Swmith v. First Congregational Meetinghouse in Lowell, 8
Pick. 177 ; Leggett v. Smith, 3 Watts, 331.

Howarp, J. —If the plaintiff constructed the house for the
defendant, under a special contract, as the evidence tended to
show, there were such departures from it admitted, that he
cannot recover the stipulated price, in a suit upon the agree-
ment. But, as the defendant took possession of the .house
after the work was done, claiming it as her own, as it is
understood, the plaintiff may recover in general indebitatus
assumpsit, for the labor and materials; the value to be esti-
mated in reference to the contract price, and the benefit deriv-
ed by the defendant under the agreement, and not to exceed
that price.

In such cases, the rule of damages laid down in Keck’s
case, (Buller’s Nisi Prius, 139,) has been much discussed.
But the opinion now prevails, and it may be regarded as
settled doctrine, that the party accepting the labor and materi-
als under such agreement terminated, may be entitled, in re-
spect to the compensation to be made, to the benefit of the
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contract which he has not repudiated, or contributed to break ;
and the party furnishing, though he may have failed to fulfil
the agreement may still recover for the services and materials
the contract price, after deducting so much as they are worth
less on account of his departures from the contract. Jewett
v. Weston, 11 Maine, 346; Hayward v. Leonard, T Pick.
181; Snow v. Ware, 13 Metc. 49; Jewell v. Schroeppel,
4 Cowen, 564; Ladue v. Seymour, 24 Wend. 60; Lucas
v. Goddwin, 3 Bing. N. C. 737; Chitty on Contracts, 569,
note a; 2 Greenl. Ev. § 104.

The rule embraced in the instructions to the jury, that
there should be deducted from the contract price as much as it
would cost to make the house what it should have been by the
contract, might operate unjustly upon the plaintiff, after he
had furnished the labor and materials, and the defendant was
enjoying the henefit of them.. To make the house such,
might cost more than the original contract price, and thus the
defendant might receive the labor and materials of great
value, without making any compensation. If she chooses to
take and enjoy the fruits of the contract, she is bound to pay
for them, upon the plainest prineiples of justice, after a de-
duction is made upon the rule stated. Having accepted the
materials and services, she cannot require the plaintiff’ to re-
construct the house, so as to make it conform to the specifi-
cations in the contract, nor by a deduction from the contract
price, to furnish the means for that purpose.

FEzceptions sustained.
Smerrey, C. J., and WeLLs and Haraaway, J. J., con-
curred.

(*) McLerLan versus Cox § als.

Porsons, severally owning distinct fractional parts of a vessel, and sustain-
ing no additional relation to each other, are merely tenants in common.

A declaration made by one of such part owners or tenants in common, ad-
mitting a joint lability of all the owners, is not admissible as evidemce
against the others.
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The existence of a community of interest among such owners, unless it be
shown to be a joint interest, will not constitute the declarations of one of
them to be evidence against the others.

Onx Exceerioss from Nisi Prius, Texxey, J. presiding.

AssumpsiT, to recover $115,11, the amount of articles fur-
nished for victualing the brig Ellen Maria, and delivered to
Capt. Hoyt, the Master.

The defendants were the general owners of the brig in
different proportions.  The plaintiff’s account was made
against the “owners of the brig Ellen Maria.” It was ex-
hibited to the defendant Cox, who indorsed upon it over his
signature that he considered it correct, and that the owners
were holden, and that he was willing to pay his part, being
one quarter. The defendants introduced a receipt signed by
the plaintiff, for 28,78, paid by Cox, being in full for his one
fourth part of outfits of the Ellen Maria.

The defence was, that the brig had been let to Capt. Hoyt
upon shares, to be victualed, manned and run by him and
under his control, and that the supplies now sued for were
furnished on his credit alone.

Capt. Hoyt, for the defendants, testified, tkai he sailed the
brig on shares, and had the sole control and management of
ker; that he supposed it was for him to victual and man her,
though there was no definite bargain made to that effect; and
that he did in fact victual and man her, and after paying
¢« port charges,” &c. divided the net carnings, one half to the
owners, and the other half to himself.

To discredit this testimony, the plaintiff read a paper which
the witness had signed, certifying that he sailed as master of
the Brig Ellen Maria, and was to receive wages and commis-
sions for his services, and that he contracted the plaintiff’s
bill on account of the brig and owners. In relation to this
certificate, Hoyt testified that he was about to sail on a
voyage to California, and was apprehensive the plaintiff would
stop him for this debt; that the certificate being drawn wup
by the plaintiff, he signed it, that he might thereby get oppor-
tunity to start unmolested upon his voyage.
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The plaintiff put in a letter from Cox to him, written in
reference to his said previous indorsement on the account and
saying, “{ told one of the other defendants, as 1 did you,
that I knew nothing about the matter, except what I had
Jrom Hoyt.”

There was much other testimony.

The plaintiff ’s counsel requested the Judge to instruct the
jury, “ that such declarations and admissions as the defend-
ant Cox may have made were, in this trial, to be considered
by the jury as effectual against the other defendants as him-
self, so far as they had any bearing upon the question of the
defendants’ liability, it being admitted that the defendants
were joint owners and as such jointly liable, if at all.”

Bat the Judge remarking, that it had not been contended,
that the defendants were a co-partnership, instructed the jury
in a manner at variance with this request.

The verdict was for the defendants, and the plaintiff ex-
cepted ; and also filed a motion for a new trial.

Giilbert, for the plaintiff.

The letter from Cox furnishes a resistless inference, that he
had received information from Hoyt, that the goods were pur-
chased on the credit of the owners. This tended to show a
contradiction; and to discredit Hoyt’s testimony, and was
therefore a proper consideration for the jury. But, by refus-
ing to give the requested instruction, the Judge withdrew
this consideration from them. For since the defendants were
all liable, if any one was, this consideration, if eflicacious
against Cox, as it certainly was, must be so against all the
defendants.

Where a joint interest of several defendants has been es-
tablished, the admission of one is the admission of all. 1
Greenl. Ev. § 172, 175; Gilb. on Ev. 59, note ; 1 Phil. Ev.
75; 2 Stark. Ev. 25.

It is the same rule that allows the admissions of one of
several debtors upon a promissory note. Hunt v. Brigham,
2 Pick. 581 ; White v. Hale, 3 Pick. 291; Frye v. Barker,
4 Pick. 382 ; Getchell v. Heald, 7 Greenl. 26 ; Pike v. War-

YoL. xxxvL 13
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ren, 15 Maine, 390 ; Dinsmore v. Dinsmore, 21 Maine, 433 ;
Shepley v. Waterhouse, 22 Maine, 497.

The question now under consideration was directly decided
in Massachusetts. Martin v. Root, 17 Mass. 222.

It has also been directly decided by this Court. Davis v.
Keen, 23 Maine, 69.

It has, in this case, been assumed that, as to the effect of
admissions made by one of two or more persons, there is a
distinction between cases in which their liability is as co-
partners and cases in which their liability is as tenants in
common. But the authority shows no such distinction. If
such a distinction had existed, it would have been applicable
in the case last cited, but it was not adverted to.

In another view, the refusal to give the requested instrue-
tion was erroneous, and prejudicial to us. Hoyt’s testimony
was material. It had already been partially impeached. The
admission of Cox’s declarations as operative against all the
defendants, would have weakened farther the credit of that
testimony.

Fuller and Edwards, for the defendants.

The plaintiff’s request for instructions asserted that it had
been ¢ admitled that the defendants were joint owners, and
as such jointly liable, if at all.” We had no eonirol over the
form in which the plaintiff should present his request for in-
structions. But such an admission was never made by us.

‘So far from admitting this doctrine of joint ownership, the
defendants distinctly deny it, and deny ever having admitted
it. 'Their admission is correctly stated in the exceptions to
be “that defendants were general owners, at the time when
the bill sued for was contracted.”

One question only seems to arise under the exceptions,
viz.; are the defendants liable in the present action by reason
of any admissions or declarations of the defendant Cox ?

As to the effect of Cox’s declarations, the defendants con-
tend ; —

1. That the general relation of ship owners is that of fen-
ants in common, having distinct though undivided interests.
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This relation is a legal presumption, any other being the
exception and requiring to be specially proved. Kent’s Com.
vol. 3, pt. 5, $ 45; 2 Ves. & B. 242; 4 Johns. Ch. 522;
1 Fast, 20; 2 Barn. & Cres. 12; 8 Taunt. 774.

The distinct nature of the interests of such part owners or
tenants in common, may be seen from the fact that they ecan
sell only their own undivided shares. Willings v. Blight, 2
Peters’ Ad. R. 288. That they may sue each other before any
final balance of accounts. Macy v. IV’ Wolf, 3 Woodb. &
Minot. 'That there is no lien by one on the share of another
for outfits and supplies. Macy v. 1)’ Wolf. And insurance
procured by one part owner is not binding on the others,
without express authority. Bell v. Humphries, 2 Stark, R.
286; Foster v. U. S. Ins. Co. 11 Pick. 88,

2. The plaintiff must establish a joint interest among the
defendants, by sther witnesses than the defendants themselves,
before he can derive any benefit from their admissions.

An apparent joint interest is not sufficient to render the ad-
mission of one party receivable against his companions, where
the reality of that interest is the point in conlroversy. A
foundation must first be laid by showing aliunde that a joint
interest exists. Greenl. on Ev. vol. 1,$ 177; Burgess v.
Lane, 3 Greenl. 165 ; Whitney v. Ferris, 10 Johns. 66 ; Har-
ris v. Wilson, 7 Wend. 57.

3. Persons holding this relation of part owners of a ship
cannot bind each other by their admissions, even though they
are parties on the same side of the suit.

It is a joint interest and not a mere community of inter-
est that renders stch admissions receivable. Dan § al. v.
Brown & al. 4 Cowen, 483, 493 ; Greenl. on Ev. vol 1, §
176 ; Jaggers v. Binnings, Stark. Ca. 64.

The doctrine of Cady v. Shepherd, 11 Pick. 400, as to
declarations of co-partners, made since the dissolution, respect-
ing business of the firm, is believed to be the true view to
be taken of Cox’s declarations. ¢ 'These admissions are com-
petent evidence, but whether the other partners are necessa-
rily or conclusively bound is another question. Doubtless
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they may disprove the truth of such confessions; they may
prove payment or other discharge, or that the claim never had
legal validity.”

4. There is no.pretence that Cox was agent for the owners.
Had he been such agent, his declarations would only be ad-
missible in regard to transactions ¢n which he was at the time
engaged. An agent’s declarations are received, not as admis-
sions, but as parts of the res gestae. Haven v. Brown, 7
Greenl. 421.

5. Cox’s admissions of liability were not binding on Aim-
self, much less on the other owners. They constitute, not
the confessio facti, but merely the confessio juris, an admis-
sion of what he supposed the law to be. Wlhere one, through
a mistake of the law, acknowledges himself under an obliga-
tion, which the law will not impose on him, he is net bound
thereby.  Warder v. Tucker, 7 Mass. 452; Freeman v.
Boynton, 7 Mass. 488 ; May v. Coffin, 4 Mass. 347 ; Louis-
ville Man. Co. v. Welch, 10 Howard, 461.

Where admissions involve matters of law as well as matters
of fact, they are obviously entitled to little weight, and in
many cases have been altogether rejected. Stephen’s Nisé
Prius, vol. 2, 1603.

Howarp, J.—1It is admitted that the defendants were the
general owners of the vessel, when the supplies were fur-
nished for which this suit is brought. It appears that they
were part owners of distinct fractional  portions, respectively ;
and there is no evidence that they sustained any relation to
each other, excepting that of shipowners, generally. Upon
well settled principles, they were tenants in common of the
vessel. Abbott on Shipping, 68; Collyer on Part., $ § 1185,
1187; 3 Kent’'s Com. 39, 40, 151; Story on Part. $ 417,
and notes and cases referred to by those anthors.

When the master is agent of the owners he may bind
them for the necessary supplies and repairs of their vessel,
but not so where no agency, express or implied, exists. There
was evidence in this case tending to show that Hoyt, the mas-
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ter, hired the defendants’ vessel “on shares ;’ that he had
the possession, and sole control and management of her, and
sailed, victualed and manned her, on his own account; and
that he was owner pro hac vice. '"The whole evidence was
submitted to a jury, with instructions not appearing to be ob-
jectionable, and the verdict, which was for the defendants, we
cannot regard as unauthorized. As owner, pro hac vice, the
master, having no agency or authority from the general own-
ers, would be answerable for the necessary supplies procured
by himself. 3 Kent’s Com. 137, 138; Webb v. Pierce, 5
Law Reporter, (new series,) 9; (U. S. Circuit Court, District
of Massachusetts,) and the cases there cited, English and
American, showing the law on this subject to be well settled
in both countries. Lyman v. Redman, 23 Maine, 289.

But the plaintiff’ insists, that the liability of all the defend-
ants was established, by proof of the admyissions of one of
them to that effect. There is no proof, however, that they
were in partnership, enjoying the rights and powers, or sub-
ject to the duties and obligations of partners, in respect to the
vessel, her possession, transfer, control and management, or
liability for debts or forfeitures. While shipowners may be in
partnership as owners, their general relation is that of tenants
in common, and their partnership relation, though provable,
cannot be presumed from the fact of being part owners. They
are not agents for each other, unless made such upon authority
conferred for that purpose, expressly or by implication. 'Their
acts are not binding upon each other without such special
authority ; nor can the unauthorized admissions of one im-
plicate or bind the others. Collyer on Part. § 1229, and
notes; Story on Part. 453 ; Hardy v. Sproule, 31 Maine, 71.
Where two were partners, and also part owners of a vessel,
the admission of one, as to the subject of part ownership, but
not of the co-partnership, was held not to be binding on the
other, by Lord Ellenborough. 1 Stark. R. 64; Smith’s Mer-
cantile Law, 187; Dan v. Brown, 4 Cow. 483. So the
admission of one tenant in common of real or personal pro-
perty, as such, will not bind his ‘co-tenants.
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There was no joint inferest shown between the defendants,
although a community of interest appeared to exist between
them, as part owners of the vessel. The admissions of Cox,
one of the defendants, could not, therefore, bind the others.
1 Greenl. Ev. § § 176, 177.

E zceptions and motion overruled.

Surprey, C.J., and Rice and Haruaway, J. J., concurred.

CuapMaN versus Seccoms & al.
The intention of the partics to a contract, is to be regarded in its construction,
and that intention is to be ascertained from the whole instrument.

‘Where the parties to a suit pending in Court, agree in writing to refer it,
with stipulations that it shall be withdrawn, each party to pay his own cost;
if one of the refexees declines to act, the agreement becomes inoperative,
and the action may stand for trial.

And whether one of the referees refused to act, may properly be left to the
determination of the jury.

Ox Exceerions from Nesi Prius, Suerrey, C. J., presid-
ing.

Assvmpsit.  Plea, general issue and brief statement, in sub-
stance that this action had been settled on March 10, 1851, as
by the agreement signed by the parties, a copy of which
follows : —

“ Newcastle, March 10, 1851.

‘“We, the undersigned, parties in the suit of Nath’l T.
Chapman and Seccomb, Taylor & Co. and others, with refer-
ence to the brig Itasca, hereby agree to refer the above suit
to the arbitration of the following gentlemen, viz, Alexan-
der Teague, William P. Harrington, and to abide by their
decision, and to withdraw the suit from the District Court,
now pending in Lincoln county, each party paying their own
costs; and the said Chapman hereby agrees to warrant and
defend said Seccomb, Taylor & Co. agaiust any further pro-
ceedings of any name or nature pertaining to his bill against
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said brig Itasca and owners. The above named referees are
at liberty to choose a third in case of disagreement.

“ Nathaniel T'. Chapman,

“ Seccomb, Taylor & Co.”

After this agreement was read, the plaintiff called Wm. P,
Harrington, who testified, that he was referee, he did not de-
cline to act as referee. Both of us went into the office and
looked over the book and came to no conclusion. He then
declined.

Defendant contended that, that part of the agreement by
which the parties agreed to withdraw the suit from Coutt,
was binding, even if the referees declined to sit; and further,
that the referees by going into the office and looking over
the books did accept of the trust, and having so done and
commenced action aad investigation, they were not at liberty
to decline,

But the Judge instructed the jury, that if they should be-
lieve that either of the referees refused to act, the agreement
to refer would become inoperative and could not prevent the
maintenance of the suit.

To this ruling and instruction the defendants excepted.

M. H. Smith, for the defendants,

By the written agreement of March 10, 1851, signed by
plaintiff and defendants, the parties agreed, Ist, to refer the
suit to two referees, these referees met the parties, looked
over the book and ?then declined. DBy meeting the parties
and looking over the book the referees accepted the trust, and
were not at liberty to decline after accepting, and the jury
should have been thus instructed.

By said agreement the parties also agreed, 2d, to withdraw
this suit from Court, each party paying their own costs. This
was an agreement independent of any other than the agree-
ment to refer, and the jury should have been permitted to
have passed upon this agreement.

A. P. Gould, for the plaintiff.

1. The agreement was for a disposition of the action in
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Court, by a reference to the individuals named. The con-
tract is entire and to be considered as a whole.

9. The just and reasonable construction of it, is, that upon
the reference being completed, the action was to be disposed of
in Court. 'That reference could only be completed by an ac-
ceptance of the trust by the referees. They refused to act,
and the agreement became a nullity. It would be absurd to
give the agreement such a construction as to deprive the
plaintiff of all his legal rights in case the referces refused to
act.

3. It is a familiar principle, that the construction of a con-
tract shall be reasonable, and that the situation and frue infent
of the parties, and the subject maiter are to be considered, in
determining its meaning. Chitty on Con. (4th Am. Ed.) p.
63, and note 1, and authorities cited in note.

4. Tt was an agreement to refer the action, and the addi-
tional stipulations merely had reference to the mode in which
the agreement was to be carried out.

Rice, J.—1In the construction of contracts, regard should
always be paid to the intention of the parties; and that inten-
tion should be ascertained by a consideration of the whole in-
strument. In this case the parties were litigating their rights
in a court of law. It was manifestly their intention to put an
- end, not only to the existing suit, but to all further litigation
arising out of the same subject matter. To this end they
agreed to refer this action to the arbitrators, to abide their
award, to withdraw the suit from court, and the plaintiff war-
ranted against any further proceedings, pertaining to his bill,
adverse to the brig Itasca and owners.

These several propositions are evidently dependent upon
each other. It was intended by the parties to be in full, not
a partial settlement of all matters in relation to plaintiff’s
claim upon the Itasca and her owners. 'The determination of
the pending action was the basis upon which all the other
agreements depended.

Neither party had the power to compel the arbitrators to
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accept the trust confided to them. 'The refusal of those arbi-
trators, or either of them to act, rendered it impossible for the
parties to proceed under their agreement, and consequently
discharged the agreement itself. Whether there was a refusal
on the part of either of the arbitrators to act in the premises,
was matter of fact, simply. This fact was properly left by
the Court to the determination of the jury.
Elzceptions overruled.

Howarp and Harnaway, J. J., concurred.

Cosury & als. versus Paing.

‘Where notes were given in payment for logs, by the purchaser, and one of
the payees gave a receipt for such notes ¢ on account of logs sold by us,”
such receipt has no tendency to show, that the maker of i was the agent of
his joint-owners, in the sale of the logs.

Ox Excererions from Nisi Prius, Rice, J. presiding.

Assumpsit, on a promissory note, signed by the defendant,
of this tenor: —

“Bath, August 1, 1844. For value received, I promise to
pay Franklin Glazier, Abner Coburn and William M. Rogers,
{the plaintiffs,) or their order one thousand dollars in fifteen
months and grace.”

The execution of the note was admitted, and the defence
was alleged payment.

The defendant introduced a receipt signed by William M.
Rogers, of the following tenor: —

“Bath, August 1, 1844. Received of Wm. Paine his
notes for five thousand dollars of one thousand each, payable
in three, six, nine, twelve and fifteen months, payable to
Glazier, Coburn and myself, on account of logs sold him
by us.”

He also introduced a receipt of Jan. 28, 1845, of one Otis
Kimball, for a note of $250 to be delivered said Rogers to
be applied on one of his $1000 notes, and two other receipts of

VoL. XxxvL 14
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said Rogers, dated October 7, 1846, and July 10, 1847, for
$100 each, “on account of logs sold him.”

He also produced an account current between said William
M. Rogers and himself, rendered by Rogers, and a part of
which was in his handwriting, running from May 3, 1844,
to January 20, 1847, in which there appeared to be a balance
due to the defendant. 1In this account, the payment of four
several notes of $1000 each, is charged to defendant, and he
is credited with the five notes of $1000 each of August
1, 1844,

The defendant showed by two witnesses, the mark of those
logs purchased of the plaintiffs, that they were sawed by him,
and that Rogers had charge of logs of a similar mark of
those sold by plaintiffs.

The plaintiffs then put into the case, four notes signed by
defendant, payable to them, of $1000 each, dated August 1,
1844, due in three, six, nine and twelve months and grace,
from their date.

At the request of the defendant, the Judge instructed the
jury:—

1. That they might consider the evidence of the receipt
of Rogers for the notes, and from that consider whether there
is evidence tending to show that Rogers acted as the agent
of Coburn and Glazier in selling the logs, August 1, 1844,

2. That if he acted as their agent in the sale of logs,
jointly owned by himself and the other plaintiffs, and notes
were given by defendant, payable to the plaintiffs jointly,
the adoption of the note and the commencement of a suit
upon it, is proof of a ratification by Coburn and Glazier of
the acts of Rogers.

3. That the same facts tend to prove an agency in Rogers
in behalf of the other plaintiffs respecting the logs.

Other instructions were given, which it is unnecessary to
specify, to show the ground on which the case was decided.

The jury returned a verdict for the defendant.

Tallman, for the plaintiffs.
The first instruction probably was understood by the jury
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fo justify them in concluding that the receipt authorized them
to find that Rogers acted as agent of Coburn and Glazier
in selling the logs to defendant. 'That receipt was simply
for notes payable to plaintiffs on account of logs sold de-
fendant by plaintiffs; “sold him by us,” is the language.
How were the jury from this authorized to infer that Rogers
sold the logs to the defendant, or that in such sale he acted
as agent of plaintiffs? It is a declaration of Rogers that
plaintiffs sold the logs to defendant. This instruction was
not justified or authorized by the language of the receipt or
the circumstances connected with it; neither could, by that
receipt, the commencement of this suit by plaintiffs be consid-
ered by the jury proof of a ratification by Coburn and Glazier
of the acts of Rogers, as the jury were instructed by the
second instruction ; for there was no act of his to ratify. Nei-
ther do those facts tend to prove an agency in Rogers in
behalf of the other,plaintiffs respecting the logs; the third
instruction was therefore erroneous.

Gilbert, for defendant, maintained that the reception by
Rogers and possession of the notes given by defendant for
the logs, is proof of his agency. But the exceptions on this
part of the case were immaterial, for it was not necessary to
prove agency at all, for Rogers is one of the payees, and
might as such receive the money for the notes.

Harnaway, J.— The first instruction requested and given
was concerning the receipt of Rogers for the notes as tend-
ing to show, that he acted as agent of Coburn and Glazier
in selling the logs. 'The second was concerning certain acts
of the plaintiffs, Coburn and Glazier, as proof of their ratifi-
cation of the aets of Rogers as their agent, if ke acled as
such. 'The third instruction was, *that the same facts” (the
facts mentioned in the first and second instructions,) ¢ tend
to prove an agency in Rogers in behalf of the other plaintiffs
respecting the logs.”

But the receipt contains nothing which indicates such agency,
and does not tend to show it. It was given “ on account of
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logs sold him by us.” For aught that appears by the receipt,
it is as probable that the sale was effected by them all together
or by any other one of them, as by Rogers, and the jury
were erroneously instructed that it tended to prove an agency,
which it had no tendency to prove.
Ezceptions sustained, and new trial granted.

SuerLey, C. J., concurred ; Howarp, J., concurred in the

result.

Lone wversus RHODEs.

The discretionary power of the Court, to accept, reject, or recommit a report
of referees, is only a judicial one, to be exercised upon consideration of the
facts and circumstances of the case.

The wishes of one of the parties, dissatisfied with the award, or the willing-
ness of the referees to have the case again opened and more fully considered,
furnish no ground for rejecting or recommitting the referees’ report.

‘Where no new evidence is offered, and no prejudice, bias or mistake, on the
part of the referees established, their award must be accepted.

O~ Exceprions from the District Court, Rice, J.

Svemission, under the statute, to A. C. Spaulding, Cephas
Starrett and Anson Butler, whose award in favor of Long was
presented for acceptance.

The defendant filed a written motion, praying that the
submission and report for the causes set forth, might be re-
committed.

The reasons set forth in the motion were, that the defend-
ant believed the referees had mistaken some of the facts on
which they had based their judgment, and that they would
upon mature consideration correct the errors and render a just
award. He also presented a paper, signed by the referees,
saying, that the hearing before them was informal, the prin-
cipal evidence consisted of the statements of the parties, not
under oath and without counsel. 'This paper concluded thus,
“one of the parties, who is disappointed and feels aggreived
by the result to which we arrived, having expressed a wish
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for the cause to be again opened and more fully and maturely
considered, the referees, after some reflection have concluded,
that it may be well to do so, and hereby certify their willing-
ness that the rule and report shall be re-committed accordingly
for that purpose.”

The District Judge refused to re-commit the report and
ordered that it be accepted. To which order the defendant
filed exceptions.

Lowell & Foster, for defendant.
Wilson, for plaintiff.

Howarn, J.— The late District Court had discretionary
power to accept, reject, or recommit reports of referees for
further consideration. R. S.c. 138, § 9. By statute, (1845,
c. 168,) when such reports are before this Court, on exceptions,
it has the same discretionary power over them as the District
Court possessed. But that discretion must be exercised ju-
dicially, and upon consideration of the facts and circumstances
of the case. .

The report of the referees is prima facie correct, as the
decision of the tribunal selected by the parties, and must be
accepted, unless some satisfactory reason be shown for dispos-
ing of it in a different manner. The case presents no facts
or circumstances from which we can perceive any ground for -
overruling the decision of the District Court. No newly dis-
covered evidence is pretended; and no prejudice or bias, or
mistake, on the part of the referees, is shown; and they ex-
press no doubts of the correctness of their conclusion, or dis-
satisfaction with the result. 'The wishes of a party dissatis-
fied with the award, or the willingness of the referees to have
the case ‘““ again opened, and more fully and maturely consid-
ered,” furnishes no ground for rejecting, or recommitting the
report, and it must be accepted. Ezceptions overruled.

SmerLry, C. J., and Texney and Hatuaway, J. J., concurred.
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Winsor versus CrLark § als.

In a disclosure upon a poor debtor’s bond, a surety upon the bond is incom-
petent to act as one of the justices of the peace and quorum.

But, if the debtor take the prescribed oath before two justices of the peace
and quorum, of whom a surety on his bond is one, the damage for the
breach of the bond is to be assessed under the provisions of the Act of 1848,
c. 85, § 2.

Ox Excerrions from Nisi Prius, Suerrry, C. J., pre-
siding.

Dest on a poor debtor’s relief bond.

The debtor took the oath prescribed by the statute, before
two- justices of the peace and quorum, one of whom was
surety upon the bond.

There was evidence tending to show, that all objections
to the justices were waived, and also evidence that this
waiver extended only to the residence of the magistrate.
The defendant requested the instruction, that if the jury,
under the instructions of the Court, should find the conditions
of the bond had been broken, that the plaintiffs were entitled
to only nominal damages, no evidence on that point being
offered.

The jury were instructed, that if one of the justices was
found to have been a surety on the bond, he would be in-
competent by reason of interest to act as one of the justices,
and their proceedings would be void, and their certificate
would be no protection, unless the jury found that the creditor
by his attorney at the time the justices. were selected, agreed
that he should act, or waived all objections to him ; that it
must have been a waiver of the objection of interest; that
unless they found such waiver to have been made, their ver-
dict should be for the plaintiff to the amount of the execu-
tion and costs and fees of service, with interest on the same
against all the obligors; and the principal would be further
liable for a sum equal to the interest on the same at the rate
of twenty per cent.

The jury returned a verdict for the amount of the execu-
tion, costs and interest. ' '
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H. C. Lowell, for defendants.

The instructions were wrong on both branches of the case.
1. The laws of this State do not require that the justice
shall be free from all possible objection from relationship or
pecuniary interest as an indispensable qualification to their
competency. Being selected by the parties themselves, and
without objection, proceeding in their presence and adminis-
tering the oath, there is an implied waiver of all objection of
this nature. This objection is like to that which has been
made to jurors, and the statutes should receive a similar con-
struction.  Clement v. Wyman, 31 Maine, 56. 1f this posi-
tion is correct, the adjudication of the justices and their certi-
ficate constituted a perfect defence to this action. 6 Maine,
307 ; 30 Maine, 347 ; 32 Maine, 310; 6 Bar. N. Y. R. 589 ;
4 Denio, 73.

2. But if the statute provisions do apply to justices se-
lected by the parties, and the objection was not waived,
then the Judge should have instructed the jury (if either
party requested that the jury may assess the damages) that
the plaintiff was entitled to noménal damages only, ¢ the real
and actual damage and no more”, and none being proved the
action could not be maintained. Statute of August 11, 1848,
c. 85, $ 2, p. 284; Baker v. Carlton, 32 Maine, 335 ; Bard
v. Wood, 30 Maine, 156 ; Sanborn v. Keazer, 30 Maine,
457; Remick v. Brown, 32 Maine, 458.

H. W. Paine, for plaintiff.

1. When a statute authorizes proceedings before any tri-
bunal, it is implied that the tribunal shall be disinterested.
Pearce v. Atwood, 13 Mass. 324.

2. As one of the justices had a direct pecuniary interest
and is one of the defendants, the proceeding was coram non
judice.

Therefore no oath has been administered within the intent
of § 2, c. 85, statute of 1848.

Howarp, J.— The statute of 1848, c¢. 85, was intended
to provide for poor debtor’s relief which prior legislation had
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failed to furnish. And it has been repeatedly held, since the
passage of that Act, that when a debtor, having given bond
to obtain his release from arrest on mesne process, or on exs
ecution, or warrant of distress for taxes, has taken the pre-
scribed oath before two justices of the peace and of the
quorum, the damages in a suit upon the bond, are to be as-
sessed by the Court or jury, according to the provisions of
that Act, ($ 2,) although the magistrates had no jurisdiction
for the purposes of the disclosure intended. In such cases,
“the amount assessed shall be the real and actual damage and
no more.” Bard v. Wood, 30 Maine, 155; Baker v. Carle-
ton, 32 Maine, 335 ; Hathaway v. Stone, 33 Maine, 500, and
other cases not reported.

This construction of the statute is conformable to the lan-
guage of the Act, and, as it is believed, consonant with the
will of the legislature. 'Though, perhaps, the construction
might have been different, without doing very great violence
to the terms of the Act, or to what might be assumed as the
intention of the legislators; yet, the construction given has
been acted upon by judicial tribunals, and parties, and known
as a part of the present law of the State, and we do not think
it advisable to change it, if we had the disposition and the
power, for any reasons of public policy, or private right,
which have been suggested, or which now occur to us.

The debtor, in this case, had taken the oath prescribed by
law, before magistrates competent to administer it, though
incompetent to take his disclosure, so as to save a breach of
his bond, and as there was no imputation of fraud, he was
entitled to have the damages assessed under the Act of 1848,
ec. 85, § 2. Elzceptions sustained, verdict set aside,

and the action to stand for trial.

Texsey, AprieEToN, HarHaway and Curring, J. J., con-

eurred.
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COUNTY OF SAGADAHOC.

Moses & al. versus Norton & al.

"The mother of defendants was in the occupation of the plaintiffs’ house, at
an agreed yearly rent, and the defendants, by parol, promised to pay the
rent so long as she should occupy it; Held, that this was but a collateral
promise and therefore void.

Ox FacTs AGREED.

AssumpsiT, to recover rent for the house occupied by de-
fendants’ mother.

On and previous to September 9, 1848, the defendants’
mother was occupying a house of the plaintiffs’, at the rent of
$60 per annum. The plaintiffs, being solicitous about their
rent, named the matter to defendants on that day. They
then verbally promised to pay the rent during the time she
should occupy the house. She continued till September 9,
1851.

During that time the mother paid $20, and one of defend-
ants, $70 towards the rent. One only of the defendants
contested this suit.

It was stipulated, that if Zachariah C. Norton, one of de-
‘fendants, was liable for said rent, the defendants should be
defaulted, if not, the plaintiffs to become nonsuit.

Randall and Booker, for plaintiffs.

The statute of frauds is not applicable to this promise.
On the part of defendants, it is an original undertaking. Per-
ley v. Spring, 12 Mass. 297; Brown & al. v. Atwood, 7
Greenl. 356.

It is immaterial, that the mother had occupied the house
previously and part of it afterwards ; the plaintiffs refused to
let her have it longer, but agreed to let it to defendants.

Clapp and Baker, for defendant Z. C. Norton.

This being but a parol promise to pay the debt of another
VoL, xxxvrL 15
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and not in writing, was void. R. S.ec. 136, $ 1, T 2; Chitty
on Uon., (5th ed.,) 512; Blake v. Parlin, 22 Maine, 395;
Loomis v. Newhall, 15 Pick. 159; Cahill v. Bigelow, 18
Pick. 369.

If the defendant had been lessee of the plaintiffs, no recov-
ery against him could be had upon a special verbal agreement
to pay rent. R.S.c. 136, $ 1, ¥ 4; Bleke v. Parlin, 22
Maine, 395.

ArpreTON, J. — From the facts as agreed upon by the par-
ties, there can be no question but that the plaintiffs might
have successfully maintained an action against Mrs. Norton,
the mother of the defendants, for the rent of the premises
belonging to them, during her occupation of the same. She
had entered their house under an agreed rent of sixty dollars a
year and was occupying the same at the time of the promises
of the defendants, which are relied upon to sustain this suit.
That lease was then in full force, and there is no evidence
whatever of its termination. Mrs. Norton was in no way
relieved from her liability to the plaintiffs, and by continuing
to occupy it she still remained liable. It is difficult to per-
ceive what defence she could have made to any suit brought
to recover the rent due.

Mrs. Norton must be regarded as the principal debtor and
the liability of the defendants as collateral thereto, and conse-
quently as within the statute of frands, R. S.c. 136, § 1,
which requires the promise “ to answer for the debt, default or
misdoings of another to be in writing.

In Blake v. Parlin, 22 Maine, 397, the son of the defend-
ant leased the house of the plaintiff, and it appeared that
while he was moving in the same, the plaintiff called on her
and told her they should not go in unless she would be ac-
countable for the rent, and that she verbally promised the
same should be paid. But this being a parol promise to pay
the debt of another, and not in writing, was held void under
the statute. In Zhomas v. Williams, 10 B. & C. 664, Lord
TexterpeN, C. J., held that a promise to pay the accruing
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vent of the tenant was “nothing more than a promise to pay
money that would become due from a third person,” and was
« within the words of the statute, and the mischief intended
to be remedied thereby.” The test in all cases under the stat-
ute is, whether the party promising is an original debtor or
not. The defendants can only be regarded as guarantors.
Tileston v. Nettleton, 6 Pick. 509; Tomlinson v. Gill, 6
Ad. & EL 564; Barber v. Foz, 1 Stark. 270.
Plaintiff nonsuit.

Surrrry, C. J., Tesxey, Rice and Curring, J. J., concurred.

COUNTY OF SOMERSET.

(*) Howe, in equity, versus Joserr RusseLL anp Jomn K.
RusseLL.

In cases of exceptions to a master’s report on a bill in equity, it belongs to
the excepting party to open and close.

It is unusual to allow an amendment to the defendant’s answer to a bill of
equity.

Such an amendment will not be allowed, if it introduce a new ground of de-
fence, existing and known to the defendant, when his answer was filed.

‘When the bill, answer and proof, each shows that a deed of conveyance,
though absolute in its form, was intended merely to secure a debt or to in-
demnify against liabilities, it will, in equity, be treated as a mortgage.

A party claiming to hold land under a sale for the payment of state or county
taxes, must, in equity as well as at law, prove the facts necessary to estab-
Iish its validity,

‘The net avails of timber, taken by a third person, from land under mortgage,
must be appropriated toward the extinction of the mortgage, if such taking
was with the approbation of the mortgager and of the mortgagee, upon an
understanding that such third person should so appropriate the avails.

This rule of appropriation is not affected by the existence of a prior outstand-
ing mortgage upon the land, if the prior mortgagee make no claim that the
appropriation be made upon his mortgage.

. A master in chancery, commissioned to ascertain the amount due upon an
outstanding mortgage of land, has no jurisdiction to adjudicate upon the
titles to the estate mortgaged.
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The adjudication of a master in chancex'y,v upon facts submitted to him, i
presumed to be correct.

In order that such an adjudication should be set aside or recomsidered, for an
alleged mistake or an abuse of authority, it must be clearly shown that such
wrong existed, and that equity requires its correction.

A master in chancery is not bound to report the evidence upen which his
determination was founded.

Errors of computation by a master in chancery may be corrected by the
Court, without a recommitment, at any time before the confirmation of his
report.

The grantor and the grantee of land by a deed in form of a warrenty, but
by legal intendment merely an equitable mortgage, may, after the discharge of
the mortgage, be compelled in equity to release the estate to a person whe
had derived under the grantor a title legally subordinated omly to such
mortgage.

Bi in Equrry, heard upon bill, answer and proof, and
coming up on exceptions to the master’s report.

Upon inquiry made, the Court ruled that, in such cases, the
opening belongs to the excepting party.

The material parts of the case appear to have been as fol-
lows:—

Joseph Russell, in 1835, mortgaged to Edward Smith a
large tract of forest land, to secure his promissory notes,
which have not yet been given up or canceled; on which
about seven thousand dollars appears to be due.

Afterwards in 1838, he conveyed the same land, together
with a farm, on which he then and has ever since resided, to
Osgood Sawyer, by a deed in form of a warranty. 'This deed
was intended for security to Sawyer for debts and liabilities
as surety and otherwise.

On a former hearing of this suit, the Court decided that the
deed to Sawyer must be deemed and treated as a mortgage,
and appointed a master to ascertain the amount due upon it.

For several successive years prior to 1844, the forest land
was sold for the payment of public taxes, and was conveyed
by the purchasers to John K. Russell, one of the defendants,
the son of Joseph Russell, the other defendant.

About the years 1844 and 1845, John K. Russell took a-
large quantity of timber from the forest land. 'This he did,
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with the consent and at the desire of Joseph Russell, and of
Sawyer.

Out of the net avails of the timber, John K. Russell fur-
nished to Sawyer money enough to pay the debt and nearly
enough to discharge the liabilities, for which the land had
been mortgaged to Sawyer, and for meeting the residue of
those liabilities Sawyer took from J. K. Russell personal secu-
rity, and thereupon conveyed to him the farm in 1845,

On the same day (the title under the mortgage made to
Edward Smith appearing to be much incumbered by the
claims arising under the tax sales,) one Warren, the assignee of
that mortgage, transferred it with the mortgage-notes to John
K. Russell, for $800. This trade was negotiated wholly by
Joseph Russell, and nothing was allowed to Warren, or claim-~
ed by him, for the timber taken from the land.

In 1847, this plaintiff, having, in the name of Francis B.
Blanchard, recovered a judgment against Joseph Russell, upon
a debt due prior to the said conveyance from Joseph Russell
to Sawyer, levied the execution and set off upon it to Blanch-
ard the said farm in two pieces, one of which contained about
three acres, and Blanchard soon afterwards released and quit-
claimed the same to the plaintiff.

The plaintiff, finding his record title under the levy, cloud-
ed by the warranty deed from Joseph Russell to Sawyer,
and by the deed from Sawyer to John K. Russell, both made
before his levy, brings this bill against Joseph Russell and
John K. Russell, alleging that the conveyance from Joseph
Russell to Sawyer was made fraudulently with a design, on

_the part of the grantee as well as of the grantor, to defraud the
creditors of Joseph Russell; that John K. Russell was well
knowing and contributing to that design; and ZAat the stump-
age of the timber taken from the forest land by John K.
Russell, by the suggestion and consent of Sawyer and of
Joseph Russell, was more than enough to pay and discharge
the mortgage from Joseph Russell to Sawyer, and did in fact
pay it. So that the deed from Joseph Russell to Sawyer,
being in fraud of creditors, was void ; and if not void, it was
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but a mortgage, which having been fully paid, has become
inoperative.

Wherefore the plaintiff prays that the defendants may be
decreed to release and quitclaim to him the land upon which
he had levied, and for further relief.

Joseph Russell, in his answer, denies any fraudulent intent
in the conveyance to Sawyer; asserts that that conveyance
was made to secure Sawyer from liabilities assumed for him,
and that he has not been able to discharge said liabilities.
He also alleges that he had no title to the three acre piece of
land, when set off to Blanchard.

John K. Russell, in his answer, denies all knowledge of]
or participation in, any frandulent design in the conveyance
from Joseph Russell to Sawyer, or of Sawyer to himself;
asserts that he purchased Sawyer’s rights in good faith, and
paid for them of his own means; that he purchased in the
tax titles to the forest land, having been advised and believing
the same to be valid, and considered the timber which he
took therefrom to be his own, though he has since heard the
validity of that title questioned ; that by purchase from War-
ren he became assignee of the notes and mortgage given to
Edward Smith, and that all the stumpage of the timber was
insutficient to pay the amount due on that mortgage.

He also alleges that when the Blanchard execution was
levied, the three acre piece did not belong to Joseph Russell;
that it was a part of the Bray farm, which Bray had conveyed
to one Jewett by a mortgage, which this defendant under-
stands to have been foreclosed ; that Jewett conveyed it to
one Pearson by whom it was sold and conveyed to this de-
fendant. Some other facts pertaining to the title of the three
acre piece are stated in the opinion of the Court. The depo-
sition of Pearson shows that Joseph Russell had the right to
redeem the Bray farm from Jewett; and that the mortgage
has not been foreclosed ; and that he purchased the mortgage
from Jewett and conveyed to John K. Russell the rights
which he took by the deed from Jewett.

The report of the master was, in substance, that after
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allowing for the yearly rentsand profits of the farm, the
amount necessary to discharge the Sawyer mortgage wounld be
$1193,13 ; that the profits received by John K. Russell from
the timber land mortgaged to Sawyer was $2000, more than
the amount paid to the assignee of the Edward Smith mort-
gage, and to redeem the tax title; that thereupon the defend-
ants contended before him, that no part of this sum should be
applied to the Sawyer mortgage, as the timber belonged to
John K. Russell under the tax titles, and offered evidence in
support of those titles; that this evidence was excluded, the
master considering it out of his province to determine upon
titles to the real estate ; that the defendants offered to prove
that the rights of Joseph Russell, when he mortgaged the land
to Sawyer, extended only to one sixteenth of the forest tract ;
that this evidence, for the same reason, and because contra-
dictory to his deed was rejected ; that the profits from the
timber land ought to be applied, and was by him applied to
the Sawyer mortgage, and that therefore nothing remained
due upon said mortgage.

The defendants resist the acceptance of the report, and
contend that no decree can rightfully be grounded upon it,
and they present exceptions, seven in number, which are
noticed in the opinion of the Court.

They also move for leave to file amended answers which
shall state that prior to Sept. 1837, Joseph Russell had con-
veyed to sundry persons, by deeds before that time recorded,
all his interest in the forest lands on which John K. Russell
lumbered, excepting one sixteenth part, and that he acquired
no title thereto afterwards, said facts having been omitted in
the answers, because deemed immaterial.

J. S. Abbott, for the defendants.

There are three acres of the land to which the plaintiff took
no rights by his levy, the execution debtor having never
owned it. As to that piece, therefore, no decree can be
passed.

The farm passed prior to the plaintiff’s levy, by the mort-
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gage to Sawyer, which has been assigned to John K. Russell,
and is yet unpaid and outstanding. The money and security
furnished by J. K. Russell to Sawyer, were not in discharge
of the mortgage, but were the :consideration for which J.
K. Russell purchased the land.

There was no propriety in the master’s appropriating that
money and security to discharge the Sawyer mortgage. To
the whole of the timber John K. Russell was entitled as his
own property. The land from which he took the timber
was his own. He bought it of those who had purchased at
the auction sales for taxes. The titles under these sales were
valid. The bill itself alleges, that the land was redeemed
from two tax sales by Joseph Russell through the agency of
John K. Russell. This is an admission of the validity of the
taxes and of the sale. But the money paid by John K. Rus-
sell, was not to redeem but to purchase for himself the tax
titles. These titles are spoken of several times in the answers,
as valid titles, and no exception having been taken to them,
their validity cannot now be controverted. If not legal and
valid, let the plaintiff show the defects.

Again, the timber, if not held by the tax titles, was to be
accounted for, not upon the Sawyer mortgage, but upon the
earlier mortgage given to Edward Smith. Of that mortgage,
and of the debt secured by it, John K. Russell became the
purchaser or assignee. T'o himself then, and to himself alone,
was he to account for the timber; to the amount, [over
$7000,] due upon that mortgage ; but the timber was not of
half that value. There was error then in the appropriation
of any of that fund to the Sawyer mortgage.

Nor can it be maintained that John K. Russell became
party to any arrangement with Sawyer, by which he was
bound, in any way, to account to him for the timber. He
had no license, no permit, from Sawyer to take the timber,
and never agreed to account to him for it.

It was his own money that he advanced to Sawyer, and it
was to buy the land of Sawyer, whose title to it was under a
warranty deed, though the Court has since decided that it
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could operate only as a mortgage. But viewed as a mortgage
it is outstanding and in force, and it covers the very land for
which the plaintiff is contending.

The counsel then undertook to show that the master’s esti-
mation of the rents and profits of the farm was highly erron-
eous, and also to show that some large errors had been made
in his other computations.

Wherefore he submits that the report should be set aside,
and another master appointed ; or at least that the case should
be recommitted with instructions.

W. Fessenden, for the plaintiff.

The motion for leave to file amended answers, is substan-
tially a motion to open the case anew. [t is opposed to the
practice of all courts of equity, and is without precedent.
Hughes v. Bloomer, 3 Paige, 269.

The object is, confessedly, to introduce a technical and
unconscientious defence, to wit, a tax title,

The Court will not open the case for this purpose. Hart-
son v. Davenport, 2 Barbour’s Ch. Rep. 77.

The case should not be opened for production of testimony,
not unknown before publication of testimony. Robinson v.
Simpson, 26 Maine, 11.

The report of the master as to matters of fact will be
considered as conclusive. It is like the verdict of a jury.
His estimation of the rents and profits cannot be considered
as erroneous by this Court, for the Court has not the evidence
before it upon which that estimation was based. So also
with regard to the amount of the debt due from Joseph Rus-
sell to O. Sawyer. Mason v. Crosby & al. 3 W. & M. 258.

The master acted rightly in rejecting the evidence offered
to prove the validity of the tax titles. 'This evidence should
have been offered to the Court, and published with the other
testimony in the case. A master is not bound to report the
evidence introduced at the hearing before him. Would the
Court allow the master to adjudge as to the validity of the
tax titles, when his judgment would be conclusive ?

Vor. xxxvI. 16



122 MIDDLE DISTRICT.

Howe v. Russell.

The evidence offered as to the extent of Joseph Russell’s
interest in the wild lands was properly excluded by the mas-
ter, for this was in direct contradiction to the allegations in
the bill admitted in the answers.

Is any thing due on the mortgage to Sawyer, of whom
John K. Russell is the assignee. We say that mortgage has
been paid by the rents and profits, and by the timber, cut upon
the wild land which are a part of the mortgaged premises. It
was cut by John K. Russell as agent of Sawyer the then
mortgagee, or by the permission of Sawyer, and with his
knowledge and consent.

If not acting as agent, but only by consent of Sawyer, the
mortgagee, Sawyer must account for the timber so taken.
The principle of equity is this, that if the mortgagee, having
the power and right to allow strangers to take profit from the
mortgaged premises; if he does so allow them, he does it at
his own risk, and it is as if he did it personally; and he is
bound to account to the mortgager on the mortgage debt for
all value so taken.

Whether Sawyer received the profits or not, he must ac-
count for them. But he did actually receive them to the
extent of the mortgage debt. A/ J. K. Russell’s means were
derived from the profits of this timber. These profits were
paid over (in part) by J. K. Russell to Sawyer, on September
4, 1845, when Sawyer gave him the deed.

The Court will not presume that J. K. Russell was a tres-
passer when he went upon the land. All the circumstances
show he did it with the consent of Sawyer. If not, he was
a trespasser, for the tax titles were not valid. He so confesses
in his answer, nor does he offer any proof of their legal
execution. '

If it is said that Sawyer had no right to receive stumpage,
being only owner of an equity of redemption, we say Warren,
the holder of the first mortgage, did not claim this stumpage,
and so long as he makes no claim, it is the property of the
assignee of the mortgager, Sawyer.

Warren is not bound to account for the proceeds. The
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cutting was without his knowledge or consent. He has,
subsequently, parted with all his interest to J. K. Russell, but
this gives J. K. Russell no right to the past stampage. Warren
conveyed to him no right of action. Nothing is said in the
assignment with regard to past trespasses.

Might not Sawyer have maintained an action against J. K.
Russell for the value of the stumpage? If he had done so,
would not the amount recovered by him be applied to extin-
guish Joseph Russell’s mortgage? Why then should it not
be so applied when voluntarily paid by J. K. Russell to Saw-
yer? Why then should it not be so applied, even though it
had not been paid over to Sawyer, if the timber was taken
with his knowledge and consent ?

Sawyer then must account for this timber. If so, the
mortgage debt is paid.

It follows then that the land upon which the plaintiff levied
is relieved from every sustainable incumbrance. Still, by means
of the deed, in form a warranty, which, previous to the levy,
Joseph Russell gave to Sawyer, there is an apparent title, a
cloud, which the defendants ought to remove. This they
should do by executing to him a release of the land. We
therefore submit that the Court will decree that such a release
be given.

Howarp, J.—The defendant Joseph Russell, mortgaged
timber land, in 1835, to secure the payment of his notes de-
scribed in the mortgage, and which are still outstanding.
Afterward, in 1838, he conveyed by deed of warranty, the same
land together with a farm to Sawyer. We have determined
at a former hearing of this case, that the deed last named,
though absolute in its terms, constituted a mortgage to the
grantee to secure him for sums due, and liabilities assumed
for the grantor. It appears, and it is admitted in the argument
for the defendants, that the farm embraced the two parcels
of land claimed by the plaintiff under a levy in 1847. John
K. Russell, son of Joseph Russell before mentioned and co-
defendant, operated upon the timber land by the request and
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intercession of Sawyer, who “urged him to make an effort
to redeem,” and with the knowledge and approbation of
Joseph Russell, and with the implied assent, or without any
objection of others, who might be supposed to have been in-
terested as prior mortgagees, or their assignees. The net
avails of those operations far exceeded the amount of the
indebtedness and liabilities of Joseph Russell, which were
secured by his mortgage to Sawyer. Upon receiving a por-
tion of those avails of the lumber from John K. Russell, and his
obligation to discharge the remaining liabilities of the father,
Sawyer conveyed the farm to the sop, on Sept. 4, 1845;
the grantee having full knowledge of the nature of the title
of the grantor, as mortgagee.

The case has been submitted to a master to ascertain the
amount due upon this mortgage; and he has reported that it
has been wholly paid, and that there is nothing due and
secured upon the farm levied upon, and claimed by the plain-
tiff.

The defendants now “move to amend the answers by
stating, that prior to Sept. 1837, Joseph Russell had conveyed
to sundry persous, by deeds before that time duly recorded,
all his interest in the timber lands, on which John K. Russell
lumbered, as set forth in the bill, excepting one sixteenth,
and that afterwards he acquired no title thereto, said facts
having been omitted because not supposed material.” The
motion is not supported by evidence of the facts alleged, or
by aflidavit. - '

The practice of amending answers is no¢ generally allow-
able in proceedings in equity in this country or in England.
A supplemental answer, though allowable in some cases, will
not be allowed to correct an alleged mistake, or supply an
omission, upon motion, and where it is not made evident that
a mistake exists, or that there has been in fact such omission
of material facts. Wells v. Weod, 10 Ves. 401; Verney v.
Macnamara, 1 Bro. Ch. R. 419 ; Story’s Eq. PL. § § 896, 905;
Bowen v. Cross, 4 Johns. Ch. 375; Hughes v. Bloomer, 9
Paige, 269. To allow the amendment proposed, would be
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admitting a new ground of defence, existing and known to the
defendants when their answers were filed, and proof taken,
and which they did not omit to present and rely upon through
accident or surprise. 'The motion is, therefore, denied.

The defendants, in their answers, do not appear to rely
on titles to the timber lands derived from sales for taxes; and
as those sales and the titles springing from them, as now as-
sumed in argument, are not supported by evidence, they can-
not be regarded as valid. It does not appear that any estate
passed to the purchasers, or their assignees, through titles
originating in sales for taxes.

On September 4, 1845, the day on which John K. Russell
received the conveyance from Sawyer, he took an assign-
ment of the first mortgage of Joseph Russell of the timber
lands from Warren, a prior assignee. 'This transfer was nego-
tiated wholly by the father, and the amount paid by the son
did not exceed one eighth of the sum apparently due upon
the mortgage. In this sale or transfer, neither Warren, nor
his assignors, claimed or required the defendants or Sawyer
to account for the previous operations upon the lands. Under
that conveyance the defendants cannot legally or equitably re-
tain the avails of those operations, and divert them from the
purpose first intended. It is manifest that they were procur-
ed in order to redeem the last mortgage; and they were so
appropriated in part at least. Having been derived from the
land for that purpose, by the assent of all interested, it is but
simple justice to the levying creditor, that the appropriation
should not be changed, so as to affect his rights injuriously.

Although it may not be necessary, in this case, to deter-
mine the relative rights of the defendants, in respect to the
estate, derived from the assignment of the original mortgage
by Warren, yet it is not quite apparent that there is a sub-
sisting, incumbrance by reason of that mortgage, if it has
been purchased by the avails of the operations upon the tim-
ber lands, by John K. Russell, by the procurement of his
father.

The defendants contend that the second tract described in
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the levy, containing three acres, was not the property of the
debtor Joseph Russell. It appears however that he was in
possession of it, as a part of the farm, that he conveyed it to
Sawyer, in mortgage, as such, and that Sawyer conveyed the
Jfarm to John K. Russell, as the same farm conveyed to him
by Joseph Russell. The deed from Pearson to John K.
Russell, of July 15, 1845, embraces the * Bray lot,” contain-
ing thirty acres, including this tract of three acres, but it
appears that Pearson was, at most, tenant in mortgage only,
and that the equity of redemption was in Joseph Russell, by
whose request this deed was made to his son. The avails of
the lumbering operations referred to, were sufficient to enable
John K. Russell to discharge this mortgage, and the mortgage
to Sawyer; and he in fact did pay to Pearson about two
thirds of the mortgage debt with such avails, directly. And
if that mortgage is not fully discharged, which cannot be
admitted, still we hold that the defendants are estopped to
claim that the three acres were not a part of the farm, and
subject to the levy. R.S.c. 94, $ 1. Equity demands that
they should convey to the owner of the farm, all claim of
title through the mortgage of Pearson, to that tract. For this
will be just to the creditor of Joseph Russell, forced to seek
payment by levy, and will work no injustice, or hardship
upon either of the defendants.

But they except to the master’s report; and the first and
third exceptions are based npon the fact that the master re-
fused to receive evidence of title to the lands described in the
bill. 'The answer to these objections is, that the question of
title was not submitted to the master, and he had no jurisdic-
tion, or authority to adjudicate upon that subject.

The second exception is, that the master appropriated the
net avails of timber taken by the mortgagee, or by his author-
ity, from some of the lands embraced in the mortgage, to the
discharge of the mortgage debt. The course of the master
in this respect, was authorized and required by his appoint-
ment, and is unexceptionable,

The report of a master in chancery, upon facts submitted
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to him will be presumed, prima facie, to be true, and will not
be reconsidered, or set aside, for an alleged mistake or abuse
of authority, unless it be clearly shown, and the correction
be required in equity. The burden is on the excepting party,
to establish the mistake or misconduct alleged. Da Costa v.
Da Costa, 3 P. Wms. 140, note. It is a sufficient answer to
the fourth, fifth and sixth exceptions, that no such mistakes,
as are alleged, have been shown. The evidence before the
master, on the question of rents and profits, is not stated, nor
was it required to be reported by him, and cannot be consid-
ered by the Court. But if it were reported, his conclusions
of fact upon the evidence will be upheld until impeached.

The seventh exception refers to a supposed error in the
computation by the master, of the sum due upon the mort-
gage, when he regarded it as paid and discharged. But the
error assumed, if it existed, would not be material, as the
amount of rents and profits would far exceed the sum due upon
the mortgage after correcting the alleged mistake. For such
an error the report should not be set aside or re-committed.
Errors in computation not affecting the result materially, may
be corrected at any time, before or after confirmation of the
report. 2 Madd. Ch. Pr. 507; Mason v. Crosby, 3 W. & M.
258. The master’s report is accepted and confirmed.

The mortgage to Sawyer having been paid. the title of the
plaintiff is relieved from incumbrance, and is complete. Tt
has not been deemed necessary, for the disposition of this case,
to determine that the conveyance of Joseph Russell to Saw-
yer was fraudulent, as against creditors of the grantor. It
is sufficient for the plaintiff that the conveyance has been
proved to have been a mortgage, and that its payment has
been established. He is entitled under his prayer for general
relief, to a decree, that the conveyance from Joseph Russell to
Osgood Sawyer, described in the bill, was a mortgage ; that
the same has been fully paid; and that the defendants release
and convey to the plaintiff by deed duly execnted, all right,
title, interest and claim to the farm described in the bill, and
in the levy under which the plaintiff holds, with covenants of
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warranty against all claims of all persons, claiming by, through
or under them, or either of them. And itis ordered and
decreed accordingly with costs for the plaintiff.

SuerLey, C. J.,, and Rice and Haruaway, J. J., concurred.

(*) State versus Symonps.

It is by the mandate of the statute, and not by order of the Court, that grand
jurors are drawn, summoned and returned.

If, in the trial of causes, there be not present a competent number of ¢raverse
jurors, the statute gives authority to the Court to issue venires for enlarging
the number.

But in case of a deficiency in the number of grand jurors, the Court has no
such authority.

Persons added to the grand jury by virtue of a venire, issued by order of
the Court in term time, are not legally members of such jury.

If, on motion in writing, in the nature of a plea in abatement, it appear that,
in finding a bill of indictment there could not have been a concurrence of so
many as twelve lawful grand jurors, the accused cannot lawfully be required
to plead to the indictment, or be put upon trial.

Such an objection to the indictment is not too late, though not taken till the
arraignment of the prisoner.

Ox Exceprrons from Nisi Prius, Hatuaway, J., presid-
ing.

At a Court held in May, 1853, by adjournment from the
March Term, 1852, a bill of indictment was presented to the
Court, certified by D. S., as foreman, charging that the de-
fendant had in his possession, at one time, ten counterfeit and
forged bank bills, each of the denomination of three dollars,
purporting to be signed in behalf of the President, Directors
and Company of the Medomak Bank, and to have been is-
sued by said Bank, he at the same time well knowing the
same to be forged and counterfeit, and intending to utter and
pass the same as true, &c.

The defendant being arraigned, and having had the indict-
ment read to him, replied in writing, that he ought not to be
held to answer to the indictment, because it was not found by
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any twelve grand jurors, lawfully selected, empaneled and
sworn ; that prior to the term of the Court, held in October,
1852, venires were duly issued for the drawing of thirteen
grand jurors; that pursuant to said venires that number of
persons, [naming them] were duly selected, to continue in
that office for the term of one year; that they appeared before
the Court at said term, and were then and there duly sworn
and empaneled as the grand jury for one year ; that at the term,
by adjournment, in May, 1852, when the indictment was
found and returned, eleven only of those grand jurors were
present ; that at that term three other and different persons,
[naming them] were associated with the said eleven grand
jurors; and that it was by a pretended grand jury, thus
constituted, that the indictment was found and returned.
Wherefore he prayed judgment of the indictment, and moved
that the same be quashed.

To this motion, presented in the nature of a plea in abate-
ment, the prosecuting officer made replication in substance,
that at the said term in May, two of the original grand
jurors were absent, the one having left the State for a resi-
dence in Australia, and the other having removed and taken
up his residence in another county of the State; that there-
upon the Court issued a new venire for the drawing of three
other grand jurors, who having been duly appointed under
that venire, appeared in Court, and were duly sworn and,
with the said eleven, were empaneled as the grand jury;
and that it was by the grand jury, thus duly and lawfully
constituted that the indictment was found and returned.

The statements of the motion and of the replication, not
being in conflict, the defendant was directed to answer over
to the indictment, and he thereupon pleaded that he was not
guilty.

A trial was then had, and a verdict was returned against
him. Whereupon he moved that judgment be arrested, for
the reasons already presented in his motion above stated.

The motion was overruled. To that overruling he excepted.

VoL. xvxvI 17
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Stewart, County Attorney, for the State.

At common law, both grand and traverse jurors were sum-
moned by order of the Court. If there were no statute, it
is therefore plain that the formation of the grand jury was a
legal one.

The statute, whose exact language is so much relied on by
the defendant, was but directory. 5 Sm. & Marshall, Missis-
sippi, 654; 2 Cush. 149.

Suppose a graud jury duly constituted of fifteen, and four
of them die, must the county be without any administration
of criminal law ?

By the law, a grand juror may be challenged. Suppose
the challenge reduce the number to less than twelve. 2 Pick.
563 ; 9 Mass. 109.

After an indictment has been read, the mode of constitut-
ing the grand jury is not open to inquiry. 'The defendant
by his counsel was present in Court during the proceedings of
the grand jury, and took no exceptions. A party having op-
portunity to object and not choosing to object, waives the
right. 15 Mass. 205; 5 Greenl. 333; 3 Greenl. 215; 4
Wend. 675; 1 Pick. 43, and note; 5 Mass. 435

J. S. Abbott and Leaviit, for the defendant.

Howarp, J. — Every indictment must be found by a grand
jury legally selected, and duly constituted, and competent for
the purpose. Such jury must be composed of not less than
twelve, nor more than twenty three, “ good and lawful men ;”
and the concurrence of twelve, at least, of the panel; is ne-
cessary to the finding of an indictment. 'These are doctrines
of the common law, which we have adopted in criminal pro-
ceedings. Our constitution requires that “the Legislature
shall provide by law a suitable and impartial mode of select-
ing juries, and their usual number and unanimity, in indict-
ments and convictions shall be held indispensable.” Art. 1,
§ 7. The Legislature has prescribed the qualifications of
jurors, and the mode of selecting and returning them, in
chapter 135 of the Revised Statutes. It is made the imper-
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ative duty of the clerks of the Courts, in the respective coun-
tles, to issue wenires to the constables of towns, forty days
before the second Monday of September, annually, directing
them to cause the required number of grand jurors to be
drawn, in towns specified, in the manner prescribed by stat-
ute, §$ 10-14; Act of 1842, c. 246, $ 18. In performing
these duties the clerk is an officer of the law, and acts under
the mandate of the statute, and not by directions or author-
ity of the Court, as one of its officers. So, grand juries,
which are instituted as accessories to the criminal jurisdiction
of the Court, are not drawn, summoned, or returned, by au-
thority of the Court, or, of any of its officers acting in that
relation.

The Legislature has required that grand juries shall be
selected and returned in the same manner as juries for trial ;
and in respect to the latter, has authorized the Court to com-
plete the panel, when a sufficient number of the jurors duly
drawn and summoned, cannot be obtained for the trial of a
cause, by causing jurors to be returned from the by-standers,
or from the county at large; and in term time, to issue venires
for as many as may be wanted. But in regard to the former,
it has conferred no power upon the Court, to complete a de-
ficient panel, by causing jurors to be returned de talibus cir-
cumstantibus, or in any other manner. The whole subject
is within the control of the Legislature; they may give to
the Court the same power, as to both juries, to complete a
deficient panel, or withhold it; but unless it be given, it can-
not be lawfully exercised.

In some of the States the Courts have legislative authority for
ordering grand jurors to be returned from the by-standers. Burr’s
trial, 1, 37; where such jurors were returned, in the Circuit
Court of the United States, de talibus circumsiantibus, under
the State laws of Virginia. The laws of Alabama and Mis-
sissippi, it is understood, authorize similar proceedings. In
Massachusetts, in case of a deficiency of grand jurors in any
Court, writs of venire facias may be issued by order of Court,
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to cause such further number as may be required, to be re-
turned forthwith, as grand jurors. R. S. Mass. e. 136, § 4.
It is admitted, and it also appears by the reeord, that, a
the term when the indictment, in this case was found, the
grand jury, which was empaneled at the preceding term
to serve for a year, and then consisted of thirteen, had been
reduced to eleven members. To supply the deficiency, three
other persons were drawn and returned on a writ of wenire
Jacias, which issued during the term, by eorder of Court.
These persons were sworn, and charged as grand jurors, and
added to the panel; and acted in finding this bill. But as
their selection for the purpose, was not in conformity to laws
of this State, they constituted no part of a legal grand jury.
Consequently, the indictment eould not have been found by
at least twelve lawful jurors, and is void and erroneous at
common law; and in the spirit and language of an Act of
Parliament, (11 H. 4,) should be “revoked and forever hoiden
for none.” 2 Hale, 155; Hawk. b. 2, ¢. 25, $ 16; 3 Inst.
32; 4 Black. Com. 302; 1 Chitty’s Crim. Law, 306 ; Cemmon-
wealth v. Smith, 9 Mass. 107 ; Low’s case, 4 Maine, 439,
Upon the authority of the case last cited, the objection,
that the indictment was found by less than twelve grand
jurors, taken on motion in writing, in the nature of a plea in
abatement, at the arraignment of the prisoner, was in season,
and available. The remarks of the learned Judge, in Com-
monwealth v. Smith, that ¢ objections to the personal qualifi-
cations of jurors, or to the legality of the returns, are to be made
before the indictment is found,” cannot be reeeived as law,
to their full extent. Commonwealth v. Parker, 2 Pick. 563 ;
Low’s case, 4 Maine, 448, 449 ; 1 Chitty’s Crim. Law, 307.
Judgment arresied.

SueeLey, C. J., and Ricg, J., concurred.
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Youre wersus Youne,
The lessee of a farm, by parol, where the rent is payable yearly, must have
three months notice to determine his tenancy,

A conveyance of the estate, by the landlord, will not impair the right secured
by the provisions of the statute to a tenant at will.

Nor will the commission of waste terminate his tenancy.

An estate at will, existing under the statutes of this State, gives to the tenant
rights for a period after a written notice to quit, of equal validity with those
acquired under a written lease for a like period.

And until such tenancy is terminated, trespass quare elausum cannot be main-
tained by the owner against him.

O~ Rerport, from Nisi Prius, AppLETON, J., presiding.

TrEspass quare clausum.

The writ contained but one count, for breaking and enter-
ing the plaintiff’s close, Aug. 31, 1852, and carrying away
50 loads of manure of the value of $100.

The defendant pleaded the general issue, and filed a brief
statement, that he occupied the premises and had so done for
three years under one Philander Coburn, and entered and
took the manure which was his own, as he had a right to do.

The defendant had occupied the premises since Oct. 1848,
without any written lease, under Philander Coburn, the owner,
with whom the rent had been settled up to and for the year
1851 ; and he commenced labor on the farm in the spring of
1852, in the same manner he had done the previous years.
The rent was paid at the end af the year.

On July 24, 1852, Coburn sold and deeded the farm to
the plaintiff, “reserving all crops growing on the same, ex-
cepting hay and grass.”

On the day mentioned in the plaintiff’s writ, and about
that time, the defendant hauled away sundry loads of manure
from the barn yard of said farm and put it upon his own land,
though forbidden by the plaintiff.

On the facts, the Court were to render such judgment as
the law might require.

J. 8. Abbott, for the plaintiff, contended, —
1. That the tenancy expired by limitation according to the
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evidence in the case, and was not renewed for the year
1852.

2. The lease having expired, the defendant was liable in
an action of trespass for removing the manure. Lassell v.
Reed, 6 Maine, 222,

3. If defendant was tenant at will after 1851, it was deter-
mined by the conveyance of Coburn to plaintiff on July 24,
1852, and even if he had any right to remove the manure,
such right would only remain a reasonable time, which reason-
able time expired prior to Aug. 31, 1852, the time of the
alleged trespass.

4. The deed of Coburn to plaintiff, conveyed the manure
as part of the realty. Kittredge v. Woods, 3 N. H. 503.

5. Whether the tenancy was ended or not the defendant is
liable. Tor if not ended, it was waste to remove the manure,
and the lenant committing waste, is at once liable to the land-
lord or his grantee in an action of trespass quare clausum.
Daniels v. Pond, 21 Pick. 367.

In the case just cited, the principles involved in the case at
bar, are fully and ably discussed, and several adjrdged cases
considered.

Webster, for the defendant, relied upon these positions ; —

1. That he was tenant at will under Coburn, and at the
time of the alleged trespass his tenancy had not been termina-
ted. He had commenced the year in which the land was sold to
plaintiff, the same as former years and three fourths of the
year had passed when the sale was made. He was then enti-
tled to three months notice to quit. R. S. c¢. 95, $ 19.

2. As he had at no time neglected to pay his rent, by the
terms of his tenancy, nothing was due July 24, 1852. 12
Maine, 478; 25 Maine, 283, and he was then entitled to
three months notice.

3. Nor can the sale from Coburn to plaintiff deprive the
defendant of any rights he would have had, if he had occupi-
ed under a written lease. Where the rent is paid when due,
the sale does not terminate the tenancy until three months
have expired, and when he does not pay, the tenancy is not
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terminated till thirty days notice to quit. In this case, no
notice of any kind was given.

4. But if the tenancy at will was terminated by the sale,
the respondent still remained in possession with the assent of
plaintiff, and he was then a tenant by sufferance. 16 Mass.
1; 17 Mass. 282. 1In such case the action of trespass will
not lie against him. 14 Pick. 525; 25 Maine, 287,

5. If the defendant be not guilty of breaking and entering,
the plaintiff cannot recover for carrying away the manure.
There is but one count in the writ, and the substantial charge,
is the breaking and entering, and the other allegations are
but aggravations of that charge, and if the substantive charge
fail of proof, plaintiff cannot recover for the aggravation. 4
Pick; 239. 3 T. R. 279.

6. But if the sale of the land terminated the tenancy, de-
fendant is after that entitled to a reasonable time in which to
take off all those things, that he would have been authorized
to take off during the continuarice of his term, had he known
when it would have terminated. 19 Maine, 252; 13 Maine,
209; 24 Maine, 242; 17 Mass. 282; Co. Lit. 56, a.

7. That the reservation in the deed under which plaintiff
claims, authorized or licensed the respondent to enter, and
that having license to enter, whatever he might do after his
entry would not render him liable in trespass quare clausum.

SaerLey, C. J. — The defendant appears to have been in
possession of the farm as a tenant without any written lease,
from October 21, 1848, to the time of the alleged trespass up-
on it, on August 31, 1852. That tenancy could not have
terminated shortly before the time of the trespass alleged ; and
the landlord could not therefore have entered without notice,
on the ground of its termination at that time.

While Coburn was owner he allowed the defendant to con-
tinue his tenancy as in former years, not only making no ob-
jections but approving of his doing so.

By virtue of the statute, ¢. 91, § 30, the tenancy, which by
the common law would have been from year to year, became
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one at will. It does not appear, that the defendant had neg-
lected to pay the rent according to agreement, or that his rent
was payable before the close of the year, and in such cases
the tenant by statate c. 95, § 19, is entitled to three months
notice to terminate his tenancy. By his conveyance from
Coburn the plaintiff became the owner of the farm, subject to
the rights of the tenant, which being secured to him by the
provisions of the statute could not be destroyed by the con-
veyance,

It is insisted, that the acts of the defendant amounted to
waste, and that his estate was thereby determined ; and the
case, Daniels v. Pond, 21 Pick. 367, is relied upon as au-
thority for the position. A tenancy at will, by the common
law, would be determined by the commission of waste by the
tenant. The case cited, and the cases upon which it rests,
have reference to such a tenancy at will.

An estate at will existing by the statutes of this State, gives
to the tenant rights for a period, after a written notice to quit,
of equal validity with those acquired under a written lease
for a like period. Such rights would not be destroyed by
the commission of waste by the tenant; and the landlord
might be left for redress to his action on the case in nature of
waste. The only count in the declaration is trespass quare
clausum. 'The plaintiff failing in his proof of that cannot
recover for taking the manure, which was only an aggrava-
tion of the trespass alleged. Plaintiff nonsuit.

Tenney, Rice, AprpLETON, and CurTing, J. J., concurred.

Mace versus Hearb anxp TRUSTEES.

‘Whether a person is chargable as trustee, must be determined by the facts,
existing at the time of the service of the trustee process.

A mortgagee of personal property is not chargable as trustee of the mortgager,
when he has no other possegsion of the property mortgaged.

Ox Exceerions from Nis¢ Prius, Tenyey, J.
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Tue substance of the disclosure sufficiently appears in the
opinion of the Court. On the disclosure the supposed trus-
tees were charged by the presiding Judge, and they excepted.

Foster, for plaintiff.
J. 8. Abbott, for trustee.

SuerLey, C. J. — White and Norris, who have been sum-
moned as the trustees of Heald, received from the firms of
Heald and Brown and Heald and Eldridge a conveyance in
mortgage of certain personal property to secure to them the
payment of what might be due to them for supplies furnished
for cutting and hauling logs. Heald was a partner in both
firms. The mortgage was duly recorded. Heald also conveyed
to White and Norris certain lands and received from them a
written contract for their re-conveyance upon payment of the
amount due from him and from the two firms, of which he
was a member. 'The disclosure made by Norris for himself
and White states, that no part of the personal property came
to their possession before service of the writ was made upon
them exeepting two horses and twelve oxen valued at $652.
After the service and before the disclosure they appear to
have received other portions of the personal property.

Whether they are to be charged as trustees must depend
upon the state of facts existing at the time, when service was
made upon them. They had not then received from the
personal property sufficient to pay the amount due to them.
They cannot be charged as trustees for any of the personal
property conveyed to them in mortgage, of which they had
then no possession. 'The record of the mortgage is equiva-
lent to actual possession for the preservation of their title, but
not to make them accountable for the property as trustees.
Pierce v. Haines and trustee, 35 Maine, 57.

They cannot be charged on account of the real estate con-
veyed to them. All fraud is denied in the owners; and there

YoL. xxxvL 18
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is no sufficient proof of it disclosed to authorize the Court
to charge them as frandulent grantees, or purchasers.
Exceptions sustained and trustees discharged.

Rice, ArrrETon and Curring, J. J., concurred.

Parrer versus Lowe, Adm'r.

By R. S.c. 109, § 28, “no action shall be brought against an administrator,
after the estate is represented insolvent, unless for a demand which is entitled@
to a preference, and not affected by insolvency of the estate; or unless the
agsets should prove more than sufficient to pay all claims allowed by the
commigsioners,”

Proofs of waste. and mal-administration are not competent to sustain an action
under either of those exceptions.

To maintain an action on a claim disallowed by the commissioners on an in-
solvent estate, the creditor must give notice of his appeal at the probate
office, after the return of the report of the commissioners and commence his.
action within three months from such return.

Ox Excerrions from Nisi Prius, Texssey, J., presiding.

Assumpsit, to recover an account due from Asa Pattee the
defendant’s intestate. 'T'he writ is dated March 14, 1850.
The defendant pleaded the general issue, with a brief state-
ment of the statute of limitations, and of proceedings in in-
solveney in the settlement of the estate of Pattee.

The plaintiff produced evidence of defendant’s appointment,
of the decree of insolvency, of the commission to Ingalls and
Burr, appointed commissioners on the estate, bearing date
June 5, 1849, returnable in six months, of the certificate of
the oaths taken by said commissioners, that of Ingalls, dated
Oct. 4, 1849, and that of Burr, dated Oct. 6, 1849, of the
Probate Court in the county of Somerset being held on the
first Tuesday of each month, and that it was held on Dec.
4, 1849, of the commissioners’ report upon the claims against
said estate, recorded in the office of the Register of Probate,
with a minute in the margin of the record ¢ filed December
12, 1849.”

It also appeared, that the plaintiff’s demand was presented
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to the commissioners for adjudication at their hearing had Oct.
6, 1849, and was by them disallowed; and that on Decem-
ber 18, 1849, he gave the notice required by law of an ap-
peal from their decision.

On this presentation of the plaintiff ’s case, the presiding
Judge ruled, that the action could not be sustained, as an
appeal from the commissioners, not being seasonably com-
menced.

The plaintiff then requested the Judge to rule, that the
proceedings in insolvency, being defective as to the time of
the return of the commissioners, and as to the time of their
taking the oath, as appeared from the copies produced, were
no bar to the maintenance of this action, which request was
declined.

The plaintiff then offered to prove, that the estate was not
actually insolvent, but that the assets were more than suffi-
cient to pay all the debts allowed and all outstanding against
said estate, and offered the inventory returned, and the de-
fendant’s account returned and allowed, together with the
records of the Probate Office pertaining to the settlement of
the estate, which were admitted, and show that the estate
was insolvent. He then offered to prove by parol, waste on
the part of the defendant in administering the assets of said
estate, and negligence or fraud in selling the real estate, and
in not opposing the allowance of illegal and improper claims,
and in incurring unnecessary and extravagant expenses in the
administration. All which parol proof, the Court refused to
receive.

And thereupon, a nonsuit was entered, and the plaintiff
excepted to the rulings of the Judge.

Webster, for the plaintiff, contended, that the commission-
ers of insolvency, having only six months from June 5, 1849,
in which to perform their duties, and not having returned their
commission within that time, their doings were of no avail,
It was as though they had never acted under it. Besides they
made a return on Dec. 12, seven days after the session of the
Court for December, filed it in the Register’s office, where it
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is recorded without being presented or reported to the Judge
or any decree passed upon it. This report was not brought to
the attention of the Probate Judge until July 6, 1852,

If either party fails of following the directions of the stat-
ute, he loses the statute benefit intended for him. If both
fail they are remitted to their common law rights.

The proceedings in the Probate Court, not being according
to the course of the common law, may be impeached by plea
and proof as they cannot be reversed on error. "The Judge
erred, therefore, in rejecting the proof offered.

J. 8. Abbott, for defendant, maintained, «

1. This action must fail, because it was not commenced
within three months after Dec. 12, 1849, the time of the return
of the commissioners’ report. R. 8. e. 109,$ ¢ 17, 18, 20.

2. It was no valid objection, that their report was not re-
turned until after the expiration of six months. No elaim was
proved after that time. Section 12 is directory, and a short
delay after the expiration of the period of six months cannot
vitiate the proceedings of the commissioners.

3. The commissioners were under oath, as appears by plain-
tifl’s showing, during all their proceedings in receiving and
acting upon claims. 'Their return, showing that they had
given the required notice, is under oath. It is not necessary
that they should have been sworn before giving notice. But
if otherwise, it is not proved that they were not sworn pre-
viously to giving notice; and, further, this plaintiff eannot, in
this aetion, take any advantage of such defect, if it be a defect.

4. The record evidence, offered by plaintiff, shows that the
estate is actually insolvent, and the proposed oral proof is
inadmissible. If any such facts, as suggested, exist, (as they
do not,) the proper place for investigating them,is in the
Probate Court.

Howarp, J.— The plamtiff proved that the estate of the
defendant’s intestate waz duly deereed insolvent; that com-
missioners of insolvency were appointed, to receive and ex-
amine claims against the estate, who accepted the trust, and
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acted under the commission ; that at a time and place appoint-
ed by thein, ereditofs to the estate presented and proved their
claims, and that his claim was then presented and disallowed
by the commissioners; and that they undertook to return to
the Judge of Probate a list of all claims laid before them,
with the sums allowed, in pursuance of the provisions of the
statute, on December 12, 1849. The plaintiff being dissat-
isfied with the disallowance of his claim, appealed from the
decision of the commissioners, and gave notice in writing of
his appeal, at the Probate Office, on the 18th of the same
month, On March 14, 1850, he brought this suit to deter~
mine his claim, at common law.

If the proceedings under the commission of insolvency
were conformable to law and valid, this action not bhaving
been commenced within three months after the report of the
commissioners was returned, was not seasonably brought, and
cannot be sustained. R. 8. c. 109, § 20.

But if those proceedings were defective, as alleged by the
plaintiff; then there is no evidence that a report of the com-
missioners was returned before notice of the appeal claimed
was given. Notice before the return of the commissioners is
not in compliance with the requirements of the statate, but
premature and inoperative. Subsequent notice is made a
prerequisite to the maintenance of the action. R. 8. e¢. 109,
$ §$17,18; Goff v. Kellogg, 18 Pick. 256.

By the statute referred to, $ 28, no action shall be brought
against an administrator, after the estate iz represented insols
vent, unless for a demand which is entitled to a preference,
and not affected by insolvency of the estate; or unless the
assets should prove more than sufficient to pay all claims
allowed by the commissioners. 'The proof offered did not
bring the plaintiff’s case within the exceptions, and it wag
not competent in this action, as tending to prove waste and
mal-administration, and it was, therefore, properly rejected.

Exceptions overruled, and nonsuit confirmed.

SuerLey, C. J., and Rice and Harmaway, J. J., concurred.
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Gray & ux. versus HurcHins,
Before the enactment of R. S., a disseizin of the owner of land could only be

effected, by one holding it adversely to his title.

The owner of lands in possession of another, before the R. 8., when such
possession was not adverse, might make an effectual conveyance of the land.

If one enters and occupies land, under a bond from the owner to convey up-
on certain payments being made, he cannot set up such possession as ad-
verse.

Where the tenant claims title to land by adverse possession, evidence how the
land was run out and monuments established, when he entered upon it
under a contract with the owners, is immaterial, and may rightfully be ex-
cluded.

The grantor cannot by his testimony limit the effect of his deed.

Excerrions. Texsney, J. presiding.

Wrir or Extry, for a part of lot No. 15, in Madison, tried
on the issue of Nul disseizin.

The date of plaintiff’s writ is Nov. 7, 1850.

The demandant claimed title, by intermediate deeds of a
similar tenor, through one from John G. Neil to Laban Lin-
coln, dated and recorded in November, 1813, which described
the following tract, *sixty acres of land lying in Madison in
the county of Somerset, on the north end of lot No. 15,
being all the residue and remainder of said lot after one
hundred acres are measured off from the south end of said
lot, be the same more or less.”

The tenant introduced a deed from John G. Neil to James
Neil, dated and recorded in the early part of 1814, describing
the following tract *situate in said Madison, being one hund-
red acres on the south end of lot No. 15, and all the land in
said lot except so much as I deed to Laban Lincoln, it being
part of the land deeded to me by Moses Barnard.” Also a
deed from said James to Washington Rowell in 1842, cover-
ing a part of the disputed territory, and a deed from said
Rowell to tenant, made in 1848, of the same parcel.

The diagram will more clearly show the tract in dispute.
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The 100 acres by measure, described in the deed to James
Neil, extends northerly to the line A. B., but the tenant
claimed that it extended to a fence C. E, at the north-west
corner of his land, there being a stake at C. as originally run.
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The tenant also introduced testimony tending to show that
he had had the premises in possession for such a length of time
as to have acquired an absolute title, and proved by one Jediah
Hayden, that James Neil forty years since cut down trees on
the south part of lot 15, as far north as the fence now stands,
dividing said lot, and that Neil and those claiming under him
have occupied up to the same bounds ever since his acquaint-
ance with it. He also proved by John McLaughlin a similar
occupation.

He also read the deposition of John G. Nelil, subject to ob-
jection, to the effect, that this lot belonged to one Moses Bar-
nard, who requested him to run off and survey to James
Neil 100 acres from the south part of lot 15, and that he did
so on April 20, 1807, with the assistance of Timothy Brown
and Reuben Kincaid as chairmen, and that Barnard gave James
Neil a bond for a deed. The witness bought all of Barnard’s
rights in Madison, and in 1814, conveyed to said James the
same parcel of land of No. 15, by him surveyed in 1807.
"The remainder of the lot he intended to convey to Lincoln.

The tenant then offered the deposition of Timothy Brown,
which was objected to and excluded by the Judge. The de-
ponent stated, that he was employed by John G. Neil in 1807,
to assist in running off 100 acres from the south end of the
lot to James Neil, and described the manner of running it out
and the location of the monuments.

The tenant offered James Neil as a witness, but he was ex-
cluded on the ground of interest, it appearing that he had a
suit pending in Court for an alleged trespass on the premises,
against one of the demandants, and there was another similar
suit against him.

The demandant proved by Washington Rowell, that not
earlier than 1832, and not later than 1838, when one Scrib-
ner lived on the part of the lot now occupied by the demand-
ant, James Neil stated “all he bought was 100 acres of the
south end of the whole lot, and that was all he could hold,
excepting that he agreed to pass deeds with Scribner, fixing
the line upon that fence.” He did not say where the true
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line would be, excepting that 100 acres would not go to that
fence, (the fence to which the tenant claims.)

The tenant contended, that if either of the grantors through
whom demandant claims was disseized at the time of his
conveyance, all being prior to the R. S., the title of demand-
ant would fail, they pretending to no other title than a paper
one, none of them having exercised any acts of ownership
over the premises, all of them, for aught appearing, having
acquiesced in the adverse possession of James Neil.

The Court did not so instruct the jury, but said to them
that if they believed James Neil did not hold the land in
dispute adversely to the true owner previous to the year 1832,
he gained no title by his occupancy, and it was for the jury
to consider whether said Neil understandingly disclaimed title
in the disputed land to Washington Rowell, and whether
Rowell had stated the conversation with Neil correctly; and
if they believed Rowell’s testimony, considered in connection
with all the other evidence in the case, they would determine
whether said Neil did hold the premises in dispute adversely
to the true owner, and if he did not hold them adversely up
to the year 1832, the previous possession of said James Neil
would be qualified, so that it would not amount to a dissiezin
of the true owner; but if said James Neil had held adversely
to the true owner for more than twenty years before the
the year 1832, or for twenty years together before the date
of the writ, a title would be acquired by said Neil by dis-
seizin, but if Neil did not so hold, but in submission to the
true owner, then the rights would pass by the respective deeds
in the same manner as if Neil had not been in possession;
and on the other hand if Niel had held adversely to the true
owner during his occupation, he having acquired thereby a
title, it was immaterial whether any rights passed by the
deeds referred to, under which the demandant claims.

As to the deposition of John G. Neil, the Judge remarked
to the jury, that the facts therein stated could not limit the
effect of his deed to Laban Lincoln, made afterwards, and on
that point they would disregard it.

Yor. XxxvI 19
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At the close of the charge, the Judge read to the jury,
R. S. c. 147, § 11, that they might understand what was
necessary to constitute a disseizin, and copied the words of
the section read, and placed it in the hands of the jury on
their retirement, after having explained the possession required
to amount to a disseizin.

The verdict was for demandant, and the tenant excepted to
the rulings, instructions, directions and aets of the Judge.

Leavitt and Webster, for tenant.
J. 8. Abbott, for demandant.

Haruaway, J. — The title, by deed, to the land in dispute
is clearly in the demandants. 'The question is whether or not
the tenant and those under whom he claims, had acquired a
title by possession.

The possession of James Neil according to the testimony
of J. G. Neil commenced in submission to Barnard’s title and
so continued until January 29, 1814. The deposition of
Brown, stating how the land was run out and marked in 1807,
could not affect the title of the owner at that time or of those
acquiring title from him, because there was clearly no dis-
seizin prior to 1814. The testimony of Brown therefore
could not affect the rights of the parties and might, for that
reason, be properly excluded.

Those rights must depend upon the question whether or
not James Neil held the demanded premises adversely, claim-
ing title tweuty years after he received his deed in 1814.
The testimony of Rowell had a tendency to satisfy a jury
that Neil, in 1832 or 1833, did not claim to own more than
one hundred acres, although he had more in possession. The
deposition of Spencer, said to have the same tendency, from
the description of it, seems to have been properly admitted.
(No copy of it was furnished the Court.)

The rulings of the Judge, who presided at the trial, appear
to have been correct and the exceptions are overruled.

SueepLry, C. J., and Howarp and Ricg, J., concurred.
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MavLBoN versus SOUTHARD.
"The consideration of & negotiable promissory note, cannot be inquired into, in
the hands of an innocent indorsee, for value.

A negotiable note, transferred before it became payable by delivery only, may
be indorsed by the administratrix of the payee after his death, with the same
effect, as if done personally by the payee.

Where one, not otherwise a party to a note, puts his name upon the back be-

fore it is delivered to the payee, at the request of the maker, he thereby be-
comes an original promissor.

And such relation is not changed or varied, although he adds te his name the
words ¥ responsible without demand or notice.”

O~ Facrs AGrEED.

AssumesiT, on a nole of the following tenor: —

¢« Gardiner, Sept. 6, 1850.— For value received I promise
to pay to the order of Levi Higgins the sum of one thousand
dollars, in twelve months from date, at the Gardiner Bank, in
Gardiner, interest after six months. % Charles Baker.”

Tke consideration of the note was for a quantity of lumber
lying in Kennebec river at Richmond, which the payee re-
fused to sell to Baker on his own responsibility, and Baker
thereupon procured the defendant to put his name on the back
of said note, which he did, before it was delivered to the
payee. On the next day subsequent to the date of the note,
the defendant also added to his name “responsible without
demand or notice.”

In October, 1850, Levi Higgins sold the note to plaintiff
for value, but omitted to indorse it through carelessness.

In January, 1851, Higgins died, and Charlotte Higgins
was appointed administratrix on his estate, and she indorsed
the note as such in May, 1851.

When the note became due, payment was demanded at the
bank, and being refused was properly protested.

On these facts, if the action was not maintainable a nonsuit
was to be entered, otherwise the defendant to be defaulted,
unless he may legally introduce evidence to show that the
payee in said note misrepresented the value, quality and quan-
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tity of the lumber which was the consideration of the note;
in that case the action to stand for trial.

D. D. Stewart, for the plaintiff, to the point that the de-
fendant was chargeable as an original promisor, cited, 11
Mass. 436; 19 Pick. 260; 24 Pick. 64; 31 Maine, 530.
And that the administratrix had power to indorse the note,
Story on Prom. Notes, § § 120, 123.

J. 8. Abbott, for defendant.

1st. The contract is a guaranty and is not negotiable.
True v. Fuller, 21 Pick. 140 ; Springer v. Hutchinson, 19
Maine, 359.

2d. The misrepresentations of the payee, proposed to be
proved, show fraud in the inception of the note, and this
fraud would constitute a good defence, unless the holder can
show that he came fairly by the note and without any knowl-
edge of the fraud. Aldrich v. Warren, 16 Maine, 465.

Howarp, J.—The note in this case was negotiable, and
was transferred before it becamne payable, by the payee to the
plaintiff, by delivery, and for value. The indorsement by the
administratrix of the payee, after his death, would have the
same effect upon the negotiability of the note, as if made
by him.

Upon the death of the holder, the right of transfer of ne-
gotiable paper vests in his personal representative, as well
as the power to indorse, and perfect the negotiation of such
paper previously transferred by him without indorsement.
Rawlinson v. Stone, 3 Wils. 1; same case, cited as Robin-
son v. Stone, 2 Stra, 1260; Chitty on Bills, 201, (11th ed.)
237 ; Story on Prom. Notes, § $ 120, 123.

There is no evidence that the plaintiff was apprised of any
matter tending to discredit the note, or which would consti-
tute a defence to any portion of it. He must, therefore, be
regarded as an innocent indorsee, and bona fide holder for
value, and the supposed defence is not available, as against
him.

By placing his name upon the back of the note, when not
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otherwise a party to it, before it was delivered to the payee,
and by request of the maker, he became an original promisor ;
unless the addition of the words ¢ responsible without demand
or notice,” change the character and legal import of his in-
dorsement. 1t is not perceived that they can have that effect.
For, without the addition of those words he became responsi-
ble, without demand or notice, by presumption of law, and
with it, the responsibility was expressed, in part, but not chang-
ed. Colburn v. Averill, 30 Maine, 310; Irish v. Cutter,
31 Maine, 536 ; Story on Prom. Notes, § 58, and cases cited
by the author, and by the plaintiff. The liability of the de-
fendant is, therefore, that of a joint and several promisor.
Defendant defaulted.

Suerrey, C. J., and Rice and Harnaway, J. J., concurred.

IrELAND versus 'Toop.
A party will not be bound by a contract, entered into on his behalf, by Ais

attorney at law, without previous authority or subsequent ratification.

Thus when an attorney at law received a mortgage on real estate, and obtain-
ed possession of the mortgaged premises, but before it was foreclosed, the
money due thereon was paid, without deducting the rents and profits, and
the attorney gave an obligation in the name of the mortgagee to repay
that amount, when ascertained by referees agreed upon; in an action on the
award ; — Held, that the mortgagee was not bound by the contract.

O~ Rerort from Nisi Prius, Hataawaye J., presiding.

Assumpsit.  The writ contained three counts. 1. For
money had and received. 2. On an agreement to refer and
award. 3. On the award.

The plaintiff introduced in evidence, a receipt of the fol-
lowing tenor: — ¢ Bangor, April 20, 1849. Received of Co-
bumn Ireland $261,33, being amount due on his notes and
mortgage to Chas. H. Todd, after deducting $50, given up,
and the same is paid for redeeming the property from said
mortgage and to.discharge his debt to said Todd ; and I agree
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to pay back to him whatever sums shall be fixed upon as the
true value of the rents and profits of the farm in said mort-
gage, over and above the value of the improvements which
have been made thereon by the tenant in possesion, since the
occupation thereof under the writ of possession, issued on the
mortgage ; said sum to be determined by Jacob Fish and Wal-
ter Haines, and in case they cannot agree, they may choose a
third person and the decision of a majority is to be.
“ Charles H. Todd, By Geo. B. Moody his Att’y.”

The plaintiff also put in a letter to said Fish, signed like
the above receipt.

The attorney of the plaintiff testified, that, at his request,
he assisted him to settle with Moody about the mortgage, and
that he paid the sum specified in the receipt as the full amount
of the mortgage, making no allowance for rents and profits,
and that the mortgage was discharged. 'The agreement was
made in consideration of the plaintiff’s paying the whole, as
they could not agree upon the rents and profits. They went
to the mortgaged premises in Chester, and the witness carried
a letter from Moody to the tenant. Moody selected Iish, the
plaintiff selected Haines, and as they could not agree, those
two selected Andrew J. Heald, and those referees made an
award in writing, which the witness brought away, and was
produced, and in these words:—

¢Chester, April 23, 1849.

“The undersigned having been appointed by Coburn Ire-
land, mortgager, and Charles H. Todd, mortgagee, through
Geo. B. Moody, his attorney, to appraise and determine the
value of the rents and profits, over the improvements of the
Todd farm, so called, in said Chester, for the two seasons past,
during which the said mortgagee has been in possession for
conditions broken, award and determine that the said Todd
shall pay the said Ireland the sum of one hundred and thirty-
one dollars. “ Jacob Fish,

“ Walter Haines, %Appraisers.”
“ Andrew J. Heald,



SOMERSET, 1853, 151

Ireland ». Todd.

This award, on his return, he showed to Moody, and he de-
tained it until the trial. The witness gave the letter of
Moody to the tenant on the farm, and he acted as attorney for
defendant before the referees.

The plaintifl’ also put in the deposition of said Moody, in
which he said he received from defendant the mortgage re-
ferred to, and after commenced a suit or suits in relation
thereto, but had had no correspondence with him since the
mortgage was given, to his recollection, and did not know
where he was. He signed the paper introduced, and after-
wards paid the plaintiff $100, being all, in his opinion, and
more than could legally or equitably, be exacted of said Todd.

The $100 was paid in consequence of giving that paper.
His name was under the action for defendant in this suit, and
he had also employed counsel in the case. It also appeared
the mortgagee had taken possession of the mortgaged premises.
The case was hereupon taken from the jury and submitted
to the full Court, with the agreement that upon so much of
the testimony as was legally admissible, they might render
judgment for the plaintiff or defendant as the law and the ev-
idence may require.

Coburn, for plaintiff.

1. In these proceedings Moody acted as the agent of the
defendant. He had at the time, the possession of the mort-
gage and the execution recovered on the mortgage notes. He
had no personal interest in these papers. The defendant lived
out of the State. 'This must be suflicient to establish a
prime facie case of authority.

2. The defendant has received the money of plaintiff which
he ought not to retain. The rents and profits are due. He
has actually the sum of $31 in his hands. If the award is
not binding, it may still be evidence of the sum retained in
his hands.

3. The defendant has waived any objection to the proceed-
ings by a part payment of the sum awarded.

4. That the defendant is liable for waste, I refer to 4
Kent’s Com. 167, and cases there cited.
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J. 8. Abbott, for defendant.

1. No authority is proved in Moody to bind Todd, as claim-
ed in this suit.

2. The paper signed by Fish and others is not binding or
valid as an award, nor is it legal evidence of an appraisal.
No notice was given of the time and place of hearing. No
appearance by defendant nor by any one for him authorized
{0 appear. No publication of the award by referees to the
defendant. 'The appraisers do not appear, by their return, to
have kept within the limits prescribed to them, and in fact
transcended their authority, as shown by Fish’s letter, which
was received without objection.

There is no ground to consider doings valid as an appraisal ;
they don’t show any result ; don’t show amount for rents and
profits, as compared with the mortgagee’s improvements.

3. Nothing is equitably due. The amount in the apprais-

ers’ certificate, required to be paid, is $131 00
Paid by Moody, 100 00
31 00

Ireland did not pay the am’t due on the mortgage by 50 00

Treland equitably should pay back 19 00
4. By the terms of the agreement of April 20, 1849, and
the subsequent proceedings, nothing is due to the plaintiff.
Defendant was to pay ¢ the amount of rents and profits.”
The appraisers determined the rents and profits to be $100,
damage to house $25, damage by cutting timber $6,00 and
the £100, for the rents and profits has been paid.

J. Baker, in reply, contended that all the items in the
award, were legitimately within the scope of rents and profits.
The submission authorizes the referees to decide the rents and
profits over and above the dmprovements. This merely re-
quired them to go into the management of the estate good
or bad. Had he bettered it or made it worse? 'The affirma-
tive included the negative, and they were so commingled
that they could not be separated. The referees simply found
the émprovements a negative quantity, which being transposed
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from the defendant’s side to the plaintiff’s becomes plus. 1
Hilliard on Mort. 161; Weston v. Stuart, 11 Maine, 326.

Plaintiff evidently has a right of action for this waste in
some form, and the Court will lean to the support of this
action to avoid litigation and promote justice.

But every item is within the legal term of rents and profits.
Damages to house, means only wear and tear, not destruction
or strip; use of farm, that is, the land separate from buildings ;
damage cutting timber $6. The appraisers made three items
of what they might have united in one. The question was,
how much benefit the defendant received from the estate. —
Answer, $25, from house, &ec.; $100, from farm ; $6, from
timber.

The timber certainly is within rents and profits, and should
be applied to the payment of the mortgage. 1 Hilliard on
Mort. 161.

Howarp, J.— The evidence does not support the count
in the declaration for money had and received. 'The amount
assumed to have accrued as rents and profits, if it could be
regarded as money in the hands of the defendant, under the
circumstances, had been paid to the plaintiff before the com-
mencement of this action.

The defendant was not a party to the agreement of April
20, 1849, though it purports to have been executed in his
name, by Moody, as his attorney. No authority, however,
has been shown by which the attorney could impose upon
him the obligations of such a contract; nor is there any proof
that it has been ratified by the defendant. Consequently, he
is not bound by the agreement, or the supposed award result-
ing from it, and may legally repudiate both.

Upon the evidence submitted, the plaintiff is not entitled
to judgment on either count, and according to the agreement,
a nonsuit must be entered.

SuerLey, C. J., and Rice and Harmaway, J. J., concurred.

VoL, XxXXvIL 20
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SkowHEGAN Bank versus Baxer § al
Upon a promissory note, the owner can maintain no action in the name of
another, without his express or implied consent.

‘Where a note is made payable to, but not discounted by a bank, and it has
no interest in it whatever, an action thereon commenced in its name and
prosecuted without its authority, cannot be sustained.

Whether an action on such a note, could be maintained in the name of the
bank, even with its assent, quere. '

Ox Rerorr, from Nisi Prius, Tesxey, J., presiding.

AssumpsiT, on a promissory hote, payable to plaintiffs or
order at the bank.

At the term the action was entered, the defendants caused
notice to be entered on the docket, that the plaintiffs’ appear-
ance was called for. The counsel in answer to the call, stated
that he received the note from a person claiming to be the
lawful holder of the same, and was by him directed to bring
the suit. His appearance was allowed.

At a subsequent term, without waiving the call, the defend-
ant pleaded the general issue which was joined.

The note was introduced, and defendants then showed by
the cashier of said bank, that the note in suit was never dis-
counted by the bank, and they claimed no interest in it.

The defendants also called the counsel for the plaintiffs, by
whom it appeared, that he received the note of Abel Nutting,
who claimed to be the owner, and directed the commence-
ment of the suit, who also infermed him that he received the
note for value of one Hill. It was also testified by him that
he had received no directions or authority from said bank or
any of its officers in relation to the note.

Upon this evidence, the Court were to draw such inferences
as a jury might, and render judgment by nonsuit or other-
wise.

Leavitt, for plaintiffs.

J. S. Abbott, for defendants.

1. The note sued was never discounted by the bank, and
was never offered for discount. There has never been any



SOMERSET, 1853. 155

Lang v. Whitney.

contract or agreement, express or implied, between these par-
ties. Nor has there been any transaction out of which any
implied promise could arise.

Hence this action,”which is founded upon contract, cannot
be maintained.

2. There has been no waiver of the call for plaintiffs’ ap-
pearance ; and the facts show no authority to commence this
action in the plaingffs’ name. Prescott v. Brinley & al. 6
Cush. 233; Adams Bank v. Jones & al. 16 Pick. 574.

ArrreToN, J. — The note in suit was made to be discount-
ed at the Skowhegan Bank. The evidence conclusively
shows that it never was discounted there, and that the bank
has no interest direct or indirect in the result of this action.
It never authorized its commencement and does not now
sanction its further prosecution. The right of the attorney,
assuming to act for the plaintiffs, to appear, was seasonably
contested, and no authority from the bank was shown. In
a case like the present the law is well settled, that no action
can be maintained without an express or implied assent on
the part of the plaintiffs. Adams Bank v. Jones, 16 Pick.
574. As the note was made to be discounted at the Skow-
hegan Bank and as the surety signed with the expectation
that it would be so discounted, it is by no means certain that
the action could be maintained with their assent, as they have
no interest in the demand. Prescolt v. Brinley & al. 6 Cush.
234. Plaintiffs nonsuit.

Suerrry, C. J., and Tensey, Rice, and Curring, J. J.,
concurred.

Lane versus WHITNEY.

The property in a judgment, recovered by a guardian in the name of his ward,
rests in the ward,
And the guardian has no %en thereon for advances made in its recovery.

Nor can he maintain any action after the death of his ward against an officer,
for the money collected on suck judgment,
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Ox Reporr from Nisi Prius, Tensey, J., presiding.

Casr, against defendant, as late sheriff of Somerset eounty,
for neglect to pay over money collected on an execution. The
writ was dated Aug. 31, 1853. Defendant pleaded the gen-
eral issue, and filed a brief statement, of payment of the sum
collected to an administrator of the real owner of the judg-
ment and execution.

The plaintiff, in August, 1850, was appointed guardian of
Abigail Badger, and gave the required bond. Abigail was
possessed of a contract with one Jonathan Badger & al., about
which a dispute arose, and the matter was submitted to re-
ferees, by the plaintiff and the other parties to the contraet,
and bonds were interchanged to abide by the award. A re-
port was made in favor of the plaintiff as such guardian, and
he subsequently commenced a suit on the bond and recov-
ered judgment, as guardian, for the amouut allowed by the
referees.

On Feb. 11, 1852, exeeution was issued on that judg-
ment, and put into the hands of defendant, then sheriff, who
on March 31, 1852, collected the same.

On April 8, 1852, the plaintiff demanded of the defendant,
the money by him collected on this execution.

In procuring the judgment, the plaintiff had expended large
sums of his own money, in payment of witnesses and counsel
besides his own personal! expenses and time spent in preparing
for trial, for which he had no remuneration.

Abigail Badger died in May, 1852, and one James B. Das-
comb was appointed administrator on her estate June 1, 1852.

On Oct. 13, 1852, the defendant paid over the money col-
lected on this execution, to said administrator, excepting the
costs which were paid to the attorney in that suit.

The plaintiff settled an account with the Judge of Probate,
in which he was allowed for his expenditures in this suit.

In the inventory, returned by the administrator of Abigail,
no mention was made of this judgment, or of the money in
the hands of the defendant. [Objections were made to the
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admissibility of some of the evidence which it became neces-
sary to notice.]

The Court were to render such judgment upon the evi-
dence as the law requires.

D. D. Stewart, for plaintiff.

1. The plaintiff gave his bond to the defendants in the
execution, to abide by the award of the referees and perform
it. He gave it describing himself as guardian. He received
the defendants’ bond to the same effect. It was made to him
as guardian and so described him. But although he was
described as guardian, it is clear upon the authorities that he
bound himself personally. He could not bind his ward by
any deed or contract he might execute, nor the estate of his:
ward. Jones v. Brewér, 1 Pick. 317 ; Davis v. French, 20
Maine, 21; Thatcher v. Dinsmore, 5 Mass. 299 ; Floster v.
Fuller, 6 Mass. 58; Summner v. Williams & al. 8 Mass. 162 ;
Whiting v. Dewey, 15 Pick. 428.

The plaintiff had authority to submit the claims of his
ward to arbitration. Weston v. Stuart, 2 Fairf. 326.

1t is clear, therefore, that the bond given by Badger and
Newhall to the plaintiff, to abide by and perform the award
of the referees, was not the property of his ward nor had
she any right, title or interest in it.

2. But if the description of the plaintiff as guardian in the
arbitration bond should not be treated as surplusage, and if
the bond be considered as belonging to the estate of the
ward, still, the moment judgment was obtained on it by the
guardian, whether in his own name or in that of the ward by
him, is immaterial, he being a party to the record, it became
o debt due fo him and was assets in his hands for which he
was responsible to the estate of his ward. Talmage v. Chap-
el & al. 16 Mass. 71; Bonafous v. Walker, 2 D. & E. 128;
Pierce v. Irish, 31 Maine, 260.

The execution issued on such judgment, therefore, being
merely the fruit of the law, must be considered as the pro-
perty of the plaintiff ; was rightfully placed by him in the
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hands of the defendant, and the money collected on it by the
defendant was rightfully demanded of him by the plaintiff,
and upon his refusal to pay a right of action vested in the
plaintiff which this suit is brought to enforce.

3. This action should be maintained because plaintiff ex-
pended in good faith, and necessarily, a large amount of mon-
ey in collecting the debts of his ward which he was bound
by law to do, and common justice, not to say common sense,
would require that he should be made whole. 'This is all he
asks in the present suit. But the statufe would seem to settle
this question. By § 21.of c. 110 of the R. S. the guardian
is required to sue for all debts due his ward ; by § 20, he is
required to pay all debts due from his ward, and by § 15, he
is required to give bond that among other things, he will, “at
the expiration of his trust, pay and deliver over all moneys
and property which, on a final and just settlement of his ac-
counts, shall appear to be remaining in his hands.” Here is
a direct authority to him to retain enough from the estate of
the ward to make himself whole. No other sensible con-
struction can be put upon the words of the statute. Does it
come to this, then, that because the defendant wrongfully
refused to pay to the plaintiff the money collected on the
execution when demanded, he is to be deprived of his just
rights, rights secured to him by statute? Can the administra-
tor now step forward, avail himself of the defendant’s wrong-
ful refusal, and take possession of funds rightfully belonging
to the plaintiff and which, but for that wrongful refusal of
the defendant, would now be in his hands? It is very clear
that if the defendant can defend this action successfully by
showing that he has paid this money over to the administra-
tor, if such a defence can be allowed to be set up by him,
then the plaintiff is without remedy. If the money is right-
fully in the hands of the administrator, he can only pay it
out in the manner and for the purposes authorized by the
statute.

4. The rights of the administrator could only commence
when those of the guardian terminated. Those rights did
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not extend to any other or larger part of this money than ac-
tually belonged to the estate he represented. 'They could not
by possibility embrace the whole sum, because the plaintiff was
justly entitled to retain enough of it to reimburse him for
the sums he had paid out in obtaining the judgment and exe-
cution. The balance only belonged to the estate. 'The de-
fendant claims, that he has paid over this whole sum to the
administrator. But it is entirely clear that the administrator
could never be entitled to receive the whole of it, he might
not be entitled to any part of it. That question could only
be determined when the guardian’s account should be settled.
The defendant therefore paid over the money in his own
wrong, and such payment furnishes no defence to this suit.

5. But it is denied that a judgment recovered by the guar-
dian and which has become assets in his hands and for which
he is responsible upon his bond, is in fact or law a chose in
action of the party deceased. 'The rights of the guardian
have intervened to so much at least as will reimburse him for
his services and money expended as guardian, and the only
claim which the ward when in life or his heirs or creditors
could set up to the proceeds of such judgment, or to the assets
in the hands of the guardian, would be the balance remaining
upon a just settlement of his account, with the Judge of Pro-
bate. 'The administrator succeeds to the rights of the de-
ceased and can have no greater or other rights as against the
guardian than the ward had. It follows that he could ouly
claim such balance as might remain in the guardian’s hands,
and could only reach that through the intervention of the
Judge of Probate. It is clear that he could claim no specific
fund growing out of a particular debt collected by the guar-
dian, as in this case he has attempted, but only a general bal-
ance due from the guardian. Any such judgment and exe-
cution therefore, as in the present case, would not be a chose
@n action of the party deceased, but assets in the hands of
the guardian.

J. S. Abbott, for defendant, made a written argument,
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which embraced the various points in the case, but which
have become immaterial from the view taken of it by the
Court. So far as it bore upon the point on which the case
turned, he maintained, that if the plaintiff has any legal or
equitable claim it is not in rem, against this particular fund.
He has, by no law, any lien upon this money, and he must
prove and collect his demand, in the same way as the other
creditors of the estate of said Abigail.

It would be an anomaly to allow the creditor of the estate
of said Abigail to maintain an action against a debtor to that
estate. It is believed, that the proposition is too absurd to
require or admit of argument to overthrow it.

SuerLey, C. J. — By the report, these, among other facts,
are presented. The plaintiff as guardian of Abigail Badger,
agreed with Jonathan Badger and Henry C. Newhall, to refer
a claim, which his ward had against them. Badger and
Newhall executed a bond to the plaintiff, as guardian, and he
one to them, conditioned to abide and perform the award of
the referees. An award was made finding a certain sum due
to the ward, which Badger and Newhall refused to pay. The
plaintiff commenced a suit on the bond taken to himself in
the name of his ward, suing by her guardian, and a judgment
was recovered in her name for the aniount found to be due to
her by the award. Upon an execution issued on that judg-
ment, the defendant, as sheriff, collected the amount of it,
and a demand for the money was made by the plaintiff upon
him.

It will not be necessary to notice many of the points made
by the counsel of the respective parties. It may be proper to
state, that Abigail Badger died, and that James B. Dascomb
has since been appointed her administrator, to whom, upon an
indemnity given, the defendant has paid the money collected,
excepting the costs, which were paid to the attorney having a
lien upon them. '

The judgment, for satisfaction of which the money was
collected, having been recovered in the name of the plaintiff’s
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ward, and not, as it might have been, in his own name, the
property in it was vested in the ward, not in her guardian.
He could not be considered as the real and she the nominal
party, for the original cause of action was hers. If the judg-
ment had been recovered in his name, the beneficial interest
in it would have been in the ward, and her guardian would
have been obliged to credit her in his account as guardian
with the whole amount of it; and have sought an allowance
in the Court of Probate for the time and money expended
in its recovery. He has not become the owner of any part
of that judgment by reason of the money by him advanced
to recover it; nor does the law give him a lien upon it on
account of such advances. Having no legal or equitable in-
terest in the money collected he cannot maintain this suit.
Plaintiff nonsuit.
Texsey, ApeLeToN, Rice and Curring, J. J., concurred.

COUNTY OF KENNEBEC.

(*) Snow wersus CUNNINGHAM.

From an attachment of a vessel on the stocks and of ¢ the spars belonging
to the same,” it will not be considered that the spars were a part of the
vessel,

Articles attached on writ, which are liable to perish or waste or be greatly
reduced in value by keeping, or which cannot be kept without great expense,
may be restored to the debtor, upon his giving bond to account for the
value, ascertained by an appraisal.

‘When such articles are attached on a writ, and are subsequently attached,
together with additional articles, by the same officer, upon a writ in favor of
ancther creditor, such additional articles, before they can be restored to the

debtor, must be appraised and bonded separately from those attached on the
first writ.

If the officer restore such additional articles to the debtor on bond, without
having caused them to be thus separately appraised and bonded, it is an offi-
cial misfeasance, making him liable to account to the last attaching creditor
for their value, if needed for the payment of his exccution.

VYoL. xxxvL 21
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O~ Facrs aGrEED.

Case against the sheriff for the default of his deputy,
Barker, in neglecting to levy the plaintiff’s execution upon
the property of one Laiton, which had been attached by
Barker upon the writ.

Barker had attached a vessel upon the stocks, by virtue of
a writ in favor of one Huston against Laiton. He subse-
quently attached the same vessel on nine other writs.

Upon the eleventh writ placed in his hands he attached the
vessel, subject to the former attachments, ahd also attached
“a lot of rigging on board the vessel and the spars belonging
to said vessel, this being the first attachment made upon the
rigging and spars.” He then, upon three other writs, at-
tached the vessel, rigging and spars.

He then attached, upon the plaintiff’s writ, the vessel, sub-
ject to fourteen prior attachments, and also ““a lot of rigging
on board said vessel and the spars belonging to the same
vessel, subject to four prior attachments of said rigging and
spars.”

The plaintiff recovered judgment and seasonably delivered
his execution to Barker to be levied on the property attached.

Upon that execution, Barker made return as follows : —

“Lincoln ss. Nov. 9th, 1849. By virtue of the within
execution I have this day demanded of Charles C. Laiton,
Moses Call, Nathaniel Bryant and Henry C. Lowell the pay-
ment of the within execution, as said Call, Bryant and Lowell
are bondsmen for said C. C. Laiton for the property attached
on the original writ on which the within execution was
issued. I therefore return the within execution in no part
satisfied. “E. W. Barker, Deputy Sheriff.”

This suit is brought against the sheriff for the neglect of
the deputy to satisfy the plaintiff’s execution out of the pro-
perty attached.

The first attachment upon the vessel was made March 28,
1848, on the writ as above stated in favor of Huston. Upon
that writ the officer made return of that attachment under
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that date, and also, under date of June 27, 1848, returned
as follows : —

“ By virtue of this writ I have herewith returned the bond
accompanying this writ, said bond having been taken pur-
suant to the provisions of the 53d, 54th, 55th, 56th and 57th
sections of chapter 114 of the Revised Statutes, and also a
certificate of my doings as provided in section 58 of said
chapter. “E. W. Barker, Deputy Sheriff.”

Barker also, with said writ, returned the bond above re-
ferred to, togethér with his own official certificate that Laiton,
the debtor on the day of June, 1848, being defendant in
the suits on which the “vessel with the spars, &c.,” were
attached, made application to have the vessel appraised; and
that after certain preliminary proceedings, {which are describ-
ed,) an appraisement of said vessel, spars, &c. was made at
the sum of $12000, whereof the debtor gave the requisite
bond, and that he delivered the ¢ vessel, spars, &c.” to the
debtor, all pursuant to R. S., c. 114.

The bond recited the appraisal of the “wvessel, spars, &c.”
at $12000, and that the * vessel, spars, &c.,” had been de-
livered by the officer to the debtor, and was conditioned to
pay to the officer the $12000, or satisfy the judgments which
might “be recovered in the suits in which the vessel and
spars were attached,” if seasonably demanded, &c.

If upon the foregoing facts the Court should be of opinion
that the plaintiff has maintained his action, the defendant is
to be defaulted, and the plaintiff is to have judgment, dam-
ages to be assessed by the Cowrt on hearing; otherwise the
plaintiff is to become nonsuit.

Puaine, for the plaintiff.

The officer’s return shows, that he attached on the plain-
tiff ’s writ the vessel subject to fourteen, and the rigging and
spars subject to four prior attachments.

The plaintiff having recovered judgment and seasonably
placed his execution in the hands of the deputy, has made
a prima facie case. This case must be repelled by the de-
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fendant. To accomplish that, he relies upon the facts in re-
lation to the appraisement and delivery to the debtor of the
property attached. But the defence fails :—

1st. Because the rigging attached is in no way accounted
for. No reason is offered why the plaintifl’s execution was
not levied upon that. That property is not mentioned either
in Laiton’s application for an appraisal, nor in the appraisal
itself, nor in the bond.

2d. Because the spars were not appraised in a separate pro-
ceeding. R. 8. c. 114, § 58, requires the’ officer to return
the bond with a certificate of his doings with the writ on
which the first attachment was made. But the first attach-
ment of the spars was made on the eleventh writ. 'The
bond and certificate are returned with the writ in favor of
Huston, upon which the vessel was first attached ; not that on
which the spars and rigging were attached.

Section 55 authorizes the creditor to choose one of the ap-
praisers. 'The creditors were those and those only who at-
tached the property, that is, the spars.

3d. Because the two kinds of property in which different
sets of creditors were interested, were commingled in the ap-
praisal. And if this.be allowable, the attachment law is
defeated. Such a course would give full pay to one, and that
too out of property which he had not attached. There were
two classes of creditors. By one of these classes the vessel
alone had been attached. By the other the vessel and spars.
These classes might not agree in the appointment of an ap-
praiser. 'There must therefore be two sets of appraisers, and
two bonds were necessary.

Bradbury, for the defendant.

1. The vessel and spars were taken from the officer by
virtue of R. S.c. 114, § § 53, 54, 55, 56, 57. 1t is not pre-
tended by the opposing counsel that any single step in the
statute requirements, preliminary to the surrender of the vessel
to the debtor, was deficient or irregular. The appraisers ad-
judged the property to be liable to waste and to be greatly
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depreciated in value. 'Their adjudication is conclusive of that
fact. Crocker v. Baker, 18 Pick. 407. On giving the bond,
therefore, the officer was bound to deliver the property to the
debtor. It was therefore impossible, that the officer should
levy the plainiiff’s execution upon it, and he cannot be charg-
ed for not keeping what the law took from his possession.

2. The attachment of the vessel included the spars. Both
in the officer’s return and in the appraisal, they are described
as “ belonging to said vessel.” They were in her, and if
“belonging” to her, they were a part of her. There is
nothing to show that the spars appraised were not on board
and in their appropriate places. They were a necessary appur-
tenant passing with the vessel. Farrar v. Stackpole, 6 Maine,
164.

It was not the Aull of the vessel, but the vessel that was at-
tached, and the addition of the word spars is mere surplusage.

The lien law, (R. 8., c. 125, § 25,) regards the materials
when fitted for the vessel as a part of the vessel. It provides
that “any person who shall perform labor or furnish materials,
for or on account of any vessel, building or standing on the
stocks, shall have a lien on such vessel.”

The design of the law is to protect those who furnish the
materials or labor. To do this the lien must extend to the
materials when fitted and prepared for the vessel; they then
become a part of her; otherwise the man who labors on the
spars and fits them for the vessel would have no lien for his
labor, if they were not put in their place within four days of
the launching, for the lien is on “the vessel” eo nomine.

By the admission of the plaintiff, the spars are a part of
the vessel. The plaintiff claims as a lien creditor on this
vessel, and as he makes claim to the spars, and the lien is on
the vessel, he consequently includes the spars as a part of the
vessel.

The appraisal therefore properly included the spars with
the vessel.

3. But whether so or not, the appraisal of the vessel is
still valid. 'The fact that a few spars were included with it,
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and increased its value, could not vitiate the appraisal. Nor
can the plaintiff take advantage of it. He is not injured by
augmenting the appraised value of the vessel, and therefore,
of the bond, in which he has his remedy therefor. As to
the spars, if not properly appraised, he could have no lien on
them, and no preference as a lien creditor.

4. The impropriety, if it was one, of including the spars
in the appraisal, was the act of the appraisers, and not of the
officer, and he is not to be prejudiced by it. He performed
his duty ; furnished them with a proper schedule, and possessed
no power to force the appraisers to conform to his views.
They determined that the spars “belonging to the vessel,”
did belong to it, and constitute a part of it, and the officer
was bound by their decision,

Nor does the case show that any spars were appraised that
were not at the time actually on board, and in their proper
places. Nothing is to be presumed in order to vitiate pro-
ceedings under the authority of law, and fair upon the face of
them.

Paine, in reply.

The officer made a discrimination in the sorts of property
which he attached. Some of the creditors were content to
rely on the vessel alone. Others, among whom was the
plaintiff, required the rigging and the spars to be attached in
addition to the vessel.

Suppose the bond to be paid, how will the funds be distrib-
uted? The plaintiff has no remedy on the bond.

The defendant therefore has shown no legal disposition
of the property attached by us.

Howarp, J.— The plaintiff’s attachment was numbered
fifteen, and was subject to fourteen prior attachments of a
vessel upon the stocks, and to four previous attachments upon
¢“a lot of rigging on board said vessel, and the spars belong-
ing to the same.”

The vessel and spars were appraised under the provisions of
the R. S. ¢c. 114, § § 53, 56, and delivered to the debtor, on
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~his giving to the attaching officer a bond, conformable to sec-
tion 57, of the same chapter. 'The bond and his certificate
were returned by the officer, with the writ on which the
vessel was first attached.  Section 58.

It does not appear that the spars or rigging were fitted or
attached to the vessel, though intended for her use. They
were not, therefore, embraced in either of the first ten attach-
ments, which were of the wessel, only, eo nomine. They
might have been appraised and disposed of under process
numbered eleven, on which they were first returned as attach-
ed, but could not, properly, have been appropriated in that
manner, under the first attachment of the wvessel. Delivering
them to the debtor, under such appraisal and proceedings, fur-
nishes no protection to the officer. He is accountable for the
spars, precisely as if no appraisal had been attempted. For
the rigging, which was not appraised, he is accountable in a
like manner. )

A creditor’s remedy under his attachment of the vessel, is
by suit upon the bond taken by the officer from the debtor,
and not by action against the officer. 'The proceedings under
the statute referred to, when correct, are conclusive, and they
constitute a justification to the officer, and exempt him from
liability for the property attached, and disposed of under the
appraisal.

The action is, therefore, maintained, for default of the
officer in failing to appropriate the spars and rigging to the
satisfaction of the plaintiff’s judgment, in the order of his
attachment. But, by the agreement, he is to have judgment
for such damages, only, as shall be assessed by the Court, on
hearing. Defendant defaulted.

Hearing in damages.

SuerLey, C.J., and Rice and Haraaway, J. J., concurred.
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(*) Dor wersus SCRIBNER.

It is a general principle in the law of evidence, that copies arc inadmissible to
prove the contents of deeds.

The cxception made by the 34th Rule of the Court to that principle, does not
authorize the introduction of office copies, except in actions ¢ touching the
realty.”

To show that a debtor obtained a discharge of the debt fraudulently, original
deeds of conveyance made by him about the same time are admissible in evi-
dence. DBut, for such a purpose, copies are not admissible, unless the origi-
nals are lost.

In a verdict, which was prepared by the jury, there was an accidental omission
to insert the amount of damage which they had agreed upon. Held, that in
taking the verdict, it was rightful in the Court to authorize the jury to in-
sert the amount, though, after sealing it up, they had separated for the
night by leave of the Court.

O~ Excerrions from Nisi Prius, Ricg, J., presiding.

AssumpsIT, upon a promissory note made to the plaintiff.

The defendant relied on a release of the cause of action,
contained in an instrument under seal, purporting to be an
assignment by him for the benefit of his creditors, bearing
date Nov. 16, 1850, and executed by the plaintiff and others.
The plaintiff insisted that this assignment was void by reason
of fraud on the part of the defendant, and because it required
of the creditors, who should become parties thereto, a release
of “all manner of actions, demands, and claims whatsoever,
against the said Scribner,” and not a simple release of debts.

To establish the charge of fraud, the plaintiff’ offered to
read office copies of sundry deeds conveying real estate,
purporting to be excuted by the defendant to third per-
sons, previous to the L6th of Nov. 1850, without offering
any proof of diligence to produce the originals. To the
introduction of these copies as evidence, the defendant object-
ed; but the Judge overruled the objection and the copies
were read. 'The plaintiff also introduced witnesses whose
testimony tended to establish the fraud.

On Friday evening, the Judge, after charging the jury,
instructed them to retire, seal up their verdict, and bring it
into Court the next morning. In the morning, (the jury,
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having in the meanwhile agreed, and sealed up their verdict
and separated,) they came into Court, and delivered to the
clerk their sealed verdict, which was for the plaintiff, gener-
ally, but contained no assessment of damages. On inquiry
by the Judge, the foreman stated that the jury had computed
and agreed upon the damages on a separate paper. The
Judge then directed the foreman to insert the amount of dam-
ages in the verdict. Whereupon, (the defendant objecting,)
the Judge ordered the verdict so amended to be accepted,
affirmed and recorded. _

To the aforesaid ruling and order of the Judge the de-
fendant excepted.

The counsel submitted the point as to the admissibility of
the office copies without argument.

They then discussed the question, of the validity of the
release. Upon this question however, the Court found it
unnecessary to give an opinion.

Paine, for the plaintiff.
Bradbury, for the defendant.

Howarp, J. — On general principles of the law of evidence,
copies are inadmissible in proof of the contents of deeds.
Under the 34th Rule of this Court, office copies from the
registry of deeds may be read in evidence, without proof of
their execution, only in actions touching the realty, and
in tracing titles, and ““where the party offering such office
copy in evidence is not a party to the deed, nor claims as
heir, nor justifies as servant of the grantee or his heirs.”
Kent v. Weld, 11 Maine, 459; Woodman v. Coolbroth, 7
Maine, 181 ; Hulchinson v. Chadbourne, 35 Maine, 189.

Damages, it appears, had been duly assessed by the jury
before they separated, but were not inserted in the verdict,
as first presented. Inserting the amount thus ascertained,
and which constituted an element of the finding, by direction
of the presiding Justice, was an authorized amendment of the
verdict before it was accepted or affirmed. It was but reduc-
ing it to form, in order to render it available and effective.

VoL. xxxvr 22
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Blake v. Blossom, 15 Maine, 3%4; Roof v. Sherwood, &
Johns. 68; Blackley v. Sheldon, 7 Johns. 32; Snell v. Ban-
gor Steam Navigation Co. 30 Maine, 337.

But as the office copies of deeds were inadmissible for the
purposes for which they were offered and received, the excep~
tions are sustained.

SuerLey, ©. J., and WeLLs and Harmaway, J. J., con-
curred.

AvLex & Brown wversus Lrrrie, Ezecutor.

In deeds conveying land, covenants of seizin and against incumbrances are,
by the general law, covenants ¢n presenti, unassignable, not running with
the land. h

But, by a statutory provision, such covenants may pass to the grantee’s as-
signee, with a right, in his own name, to maintain suit for the breach of
them.

After a grantee of land has conveyed his estate he can maintain no suit upon
such covenants, unless he had, previously to his conveyance, been dam-
nified.

After a conveyance of his estate by one of the joint grantees of land, he
cannot, unless previously damnified, join with his co-grantee in a suit against
their grantor on his covenants.

O~ Excerrions from Nisi Prius, Ricg, J., presiding.

CoveEnanT BROKEN. Writ dated in 1851.

The defendant’s testator, in 1837, conveyed land by deed
jointly to Allen, Brown and Rackley, with covenants of seiz-
in, against incumbraneces and for quiet enjoyment.

The plaintiffs introduced evidence tending to show that,
prior to the giving of that deed, an earlier proprietor of the
land had granted a right to flow the land by means of a mill-
dam ; and that under such grant a stone dam was erected in the
fall of 1841, by which the land was flowed and damaged,
which is the eviction for which this suit is brought.

But, before such flowing and damage, viz. on February 13,
1840, Brown, by his warranty deed, conveyed his one third
part of the land. Rackley is dead, as is alleged in the plain-



KENNEBEC, 1853. 171

Allen v, Little.

tiffs’ declaration, having sold and conveyed his interest in
April, 1841

There was very much of other testimony. It related to
points not necessary here to be presented.

In a list of numerous requested instructions to the jury,
were the following: —

1. That the covenants of a deed are a contract, which may
be enforced, either jointly or severally, and cannot be in both
modes at the same time.

2. That if the jury find that there has been a division of
these lots, between the grantees, or that there is a separate
occupation, then this action, in the name of two, cannot be
maintained. )

3. That the death of Rackley, as set out in the writ, is by
operation of law, a severance of the contract, and this action,
in the name of two, cannot be maintained.

11. That for any injury that accrued during the time that
Brown owued, the action should be brought either in the
joint names of Berjamin Allen, Benjamin Rackley and Solo-
mon Brown, or in the name of each one separately ; that the
action must be either joint or several, and that the present
action cannot be maintained.

12. That the measure of damages in this suit, is the dam-
age that accrued while Brown owned ; and if they should be
satisfied that no damage was sustained during that time, that
the action is not maintained.

13. That the covenant, the breach of which, is relied upon
to maintain this action, is one that runs with the land, and
that the defendant would be liable to the present owners, for
a breach thereof, during their ownership.

These requested instructions were not given. The verdict
was for the plaintiffs, and the defendant excepted.

The defendant also filed and urged a motion for a new
trial. '

Lancaster & Baker, for the defendant.

The action is not maintainable. 1t has the wrong plaintiffs.
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It should have been in the name of the owners at the time
of the eviction.

There is no disagreement among the witnesses as to the
fact, that no damage was done by the flowing, until the stone
dam was built. This was in 1841. But Brown, one of
these plaintiffs, had conveyed away all his title before that
time. .

The writ contains three counts, and is dated March 10,
1851 ; the first is upon the covenants of warranty, and against
incumbrances conjoined ; the second, upon the covenant against
incumbrances ; the third, upon the covenant for quiet enjoy-
ment. There is not, in terms, any such covenant in the
deed, as the third count is predicated upon, and the first count
is imperfect ; but assuming, for the purpose of this argument,
that the first and third counts might be considered as substan-
tially upon the covenant of warranty, then the plaintiffs’ evi-
dence would be pertinent and would show a breach of this
covenant, but not unfil after Solomon Brown and Benjamin
Rackley had parted with all their interest in the land flowed ;
for the new stone dam could not have flowed to injure the
meadow, before the summer of 1842, for it was not built
until the fall of 1841. But before that time Brown and
Rackley had both parted with all their interest.

Now, when Brown conveyed his part of the land flowed,
he transferred all his interest in this covenant to his grantees,
and it being a covenant that runs with the land, the owners
at the time of the eviction alone could maintain an action
for the breach of it. 'The Court then, so far as the first and
third counts are concerned, should have instructed the jury
that the action could not be maintained. Joel Wheeler v.
Win. D). Sohier, executor, 3 Cush. 219 ; Fairbrother v. Grif-
fin, 1 Fairf. 91; 2 Cruise’s Dig. Title 32, Deed, c. 25, § 51,
note 1, and the cases there cited; Sprague v. Baker, 17
Mass. 586.

It is believed that this case caunot be distinguished from
the one in the third Cush., here cited, and that it is clear,
upon the authorities cited above, that no action could be main-
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tained upon the first and third counts, until after an eviction
or ouster, and the eviction or disturbance not having occurred,
till long after Brown conveyed away his part of the land, it
follows irresistibly that he should not have joined in this ac-
tion. The defendant contends that the action can no more
be maintained on the second count, than upon either of the
others, for by the operation of the statute of 1835, c. 705,
Brown’s interest in the covenant against incumbrances, was
transferred by his deed of 1840, and gave to his grantees after
eviction a right of action for all the damage they had sus-
tained from a breach of it; so that at the time of the evic-
tion the said grantees being then the owners of the land
flowed, had a perfect remedy for all the damage that had been
sustained on this covenant, as well as on the covenant of
warranty. It was manifestly the object of the above statute,
to place the covenants of warranty and against incumbrances,
upon the same footing. By the force of this statute Brown’s
interest in all the covenants, in Little’s deed, passed out of
him and vested in his grantees, as early as Feb. 13, 1840.
This view is strengthened by the 17th section of c. 115, of
the Revised Statutes, which provides, that in case Brown’s
grantees had brought this action, he would not have been per-
mitted to give any release that would bar or in any way
affect their right to recover. See also Prescoit v. Hobbs, 30
Maine, 345. The Court then should have instructed the jury
that the action could not be maintained on this count.

May, for the plaintiff.

1. The first requested instruction was rightly withheld,
because it presented a mere abstract question of law, in no
way arising from the facts in the case. There was no pre-
tence that joint and several suits were pending at the same
time, unless this one action is both a joint and several suit.
This is a joint action in the name of two, out of three joint
covenantees, the third being dead before the commencement
of the suit. It is no part of the duty of a Judge to charge
the jury upon mere abstract questions not arising in the cause
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on trial.  Merrill v. Inhabitants of Hampden, 26 Maine,
234.

2. The second requested instruction was rightly withheld.
The same reasons apply to this as to the first request. There
was no evidence of any such state of facts as the request pre-
supposes, but if there were, the law is against such instruc-
tion. What has the manner of occupation to do with the
right of the grantees to recover damages for a breach of cove-
nant, which occurred at the execution of the deed? Nor
could any subsequent division or conveyances among the
grantees affect their right to recover.

3. The law is opposed to the third request. Nothing is bet-
ter settled than that, upon the death of one of any number of
covenantees, the action for a breach may be maintained in
the name of the survivors, and must be so brought, and such
survivors hold the share of the deceased in trust, (as is said in
the books,) for his legal representatives, and the defendant
ought not to be subjected to two suits for one and the same
entire cause or thing. Chitty’s Pl vol. 1, p. 6, and cases
there cited ; Gould’s PL. ¢. 4, $ & 58 and 61, p. 200 and 202.

The 11th request has already been considered under the
preceding heads, and I trust it has been shown that the cove-
nant being joint, the action should have been brought in the
name of the surviving covenantees, and that the injury to the
plaintiffs was an entire injury, and accrued at the time of the
execution of the deed.

This 12th request supposes, that if none of the consequences
arising from the incumbrance were realised while Brown own-
ed, the action could not be maintained, as if the actual exist-
ence of a right to flow the plaintiff ’s lands was not an incum-
brance for which an action might be maintained, though such
right was not actually enforced before suit was brought.
This must be an error. In actions where the incumbrance is
only an inchoate right of dower, which may never be enforc-
ed, as the wife may die before her husband, a recovery may
be had, @ fortiori in a case like this, where the right is abso-
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lute and unconditional, one would think an action might be
maintained. Donnell v. Thompson, 10 Maine, 170.

13. The Judge was requested to instruct the jury, that the
covenant relied on was one that runs with the land, and that
the defendant would be liable for a breach thereof to the pres-
ent owners during their ownership.

The covenant relied on was that against incumbrances, and
the whole case shows, that the issue was solely with reference
to that. Such a covenant does not run with the land. Heath
& al. v. Whidden, 24 Maine, 383; Clark v. Swift, 3 Metc.
392.

Howarp, J. — General covenants of warranty, in a deed of
lands, are prospective, and run with the estate; and conse-
quently, vest in assignees and descend to heirs. But cove-
nants of seizin, and those against incumbrances, aré personal
covenants in prasenti, which do not run with the land, and
are not assignable by the general law. Yet, by the statute
law of this State, they pass to the assignee of the grantee,
and he may maintain an action for their breach, in his own
name, against the grantor, provided he will release the grantee
from his covenants. Stat. of 1835, c. 183; R. S.c. 115, §$
16, 17 ; Prescott v. Hobbs, 30 Maine, 345 ; Stowell v. Ben-
neit, 34 Maine, 422.

Tenants in common may join in actions on contracts relat-
ing to the estate; but when there has been a severance of the
estate, and the legal interest is several, each must sue separate-
ly for his damages for breach of the covenants which run with
the estate. By operation of the statutes referred to, the cov-
enants of seizin, and freedom from incumbrance, run with the
land, and are available to separate assignees in severalty, pro
tanto. TFor all covenants which run with the land are, in le-
gal effect, several, although in terms, they are joint only. Co.
Lit. 385, a; Sheppard’s Touchstone, 193, 199; Rawle on
Covenants for Title, 303 ; White v. Whitney, 3 Met. 87; 1
Chitty’s PL. 6.

The covenants in the deed of the testator were made to the
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tiffs, conveyed his interest in the land, “ by a warranty deed,”
more than ten years before the commencement of this action.
As by the laws of this State, all the covenants concerning title
run with the land, he, as an intermediate covenantee, cannot
maintain an action against a prior covenantor, until he has suf-
fered damage. If there has been a breach of the covenants, his
assighee may maintain an action against the first covenantor,
to recover damages, but that gives no right of action to any
intermediate covenantee, unless he is damnified. Rawle on
Covenants for Title, 304 ; Booth v. Starr, 1 Conn. 244 ; Withy
v. Mumford, 5 Cowen, 137 ; Fairbrother v. G'riffin, 10 Maine,
96 ; Wheeler v. Sohier, 3 Cush. 219,

There is no evidence that Brown has suffered any damage
by reason of the alleged breach of covenants, jointly with the
other plaintiff, or separately, and he, at least, has no cause of
action.

It follows, that this suit, in the name of Allen and Brown,
cannot be maintained, even if the former has a right of action.
But as the case is presented here, we can only sustain the mo-
tion and the exceptions.

SuereLey, C. J., and Hataaway and ApprrTon, J. J., con-
curred.

(*) StevENs versus McNAMARA AND WIFE.

A purchase of land, for value, made by the advice and assistance of a third
person, will have no effect to estop such third person from setting up a title
subsequently acquired by him.

A sale of land by the toewn collector for the payment of delinquent taxes will
convey no title, unless the requisite preliminary proceedings be proved.

Ordinarily, in the absence of evidence to the contrary, the continuance of the
life of an individual to the common age of man, is a presumption of law.

But after an abserce from his home or place of residence, seven years, with-
out intelligence respecting him, the presumption of life will cease,

These presumptions, however, may be repelled by proofs.
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O~ Rerorr from Nisi Prius, Rice, J., presiding.

Writ or ENTRY for two pieces of land adjoining each other,
and thus making one lot, in Chelsea. . The demandant pur-
chased one of the parts in 1823, and counveyed it to his son,
Jonathan Stevens, in 1825.

In 1827 he purchased the other part. In 1842 the whole
lot was sold by the town collector to one Dutton for the pay-
ment of taxes upon it. Dutton, within the time allowed to
the owner to redeem the land from the tax sale, conveyed the
land to Patience Hart, one of the tenauts, and the wife of the
other. She paid her own money for it, enough to redeem
the land. And in procuring that conveyance, she acted under
the advice and with the assistance of the demandant, and in
his presence.

This portion of the land he now claims, upon the ground
that the tax sale was not a legal one, and therefore did not
pass the title.

The other portion of the land he claims to hold by inherit-
ance from his son Jonathan, who, as he alleges, has deceased.
To prove that Jonathan was dead, he introduced testimony
by which he attempted to show that Jonathan had been long
absent, and had not been heard of for seven years before the
bringing of the suit. 'That testimony is sufficiently adverted
to in the opinion of the Court.

The case was here withdrawn from the jury, the parties
agreeing that if the Court should be of opinion upon so much
of the evidence as is legally admissible, that the demandant
has sustained his action, the tenants shall be defaulted ; other-
wise the plaintiff shall become nonsuit.

The Court to draw the inferences a jury might draw.

Paine, for the demandant.

Lancaster & Baker, for the tenants.

Howarp, J. — The demandant acquired title to a portion
of the premises demanded, in 1823, and conveyed it to his
son, Jonathan Stevens, in 1825. The remaining portion was
conveyed to the demandant, in 1827 ; and subsequently, in

YoL. xxxvIL 23
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1842, the whole was sold for taxes by a collector, and con-
veyed by him to the purchaser. In 1845, a daughter of the
demandant, who is now one of the tenants, and wife of the
other, paid the money to the purchaser, in amount suflicient,
as it would seem, to redeem the estate from the sale for taxes,
and took a deed of the premises to herself. 'This was done
by the request of the demandant, in his presence, and under
his direetion.

As to that portion of the estate, which was owned by the
demandant, when the sale for taxes took place, he is estopped
by his own acts, in pais, to set up a title in himself as exist-
ing when the conveyance was made, by which the tenants
now claim. He is eoncluded upon the principle that one
shall not knowingly and designedly induee another to pur-
chase an estate for a valuable consideration of a third party,
and then set up a prior and better title in himself to defeat
the title of the purchaser. This principle of equity, it is
held, has been adopted at law, and the eases cited from Eng-
lish and American decisions, in Copeland v. Copeland, 28
Maine, 539, 549, appear to sustain the doctrine. Rangely v.
Spring, 28 Maine, 135, opinion of "Warrman, €. J.

But the estoppel cannot apply to the title which the de-
mandant claims to have acquired since the conveyanece to his
daughter. To that portion of the estate owned by Jonathan
Stevens, when sold for taxes, that sale conveyed no title as
against the owner, the proceedings necessary to suwpport the
sale not having been shown to be legal. To that portion the
demandant now asserts title, as father and sole heir to Jona-
than Stevens. 'The death of the latter, since 1843, has not
been shown, but it is contended that it must be presumed
from facts appearing in evidence. Ordinavily, in the absence
of evidence to the contrary, she continuance of the life of an
individual to the common age of man, will be azsumed by
presumption of law. The burden of proof lies upon the
party alleging the death of the person; but, after an ahsence
from his home or place of residence, seven years, without
intelligence respecting him, the prestumption of life will cease,
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and it will be incumbent on the other party asserting it, to
prove that the person was living within that time. 2 Stark.
Ev. 365; 1 Greenl. Ev. § 41, and cases cited.

But the demandant cannot invoke this principle to his aid;
for, upon a careful examination of the testimony, it does not
appear that Jonathan Stevens had been absent from Hallowell,
in this State, seven years, before the commencement of this
action, and whether his residence be regarded as there, or in
Philadelphia, is immaterial. Hiram B. Stevens testified that
Jonathan, after an absence of fourteen years, went to Hal-
lowell in November, 1843, about the ninth day of the month,
and staid there “near a week, but can’t say just how long.”
Winter testified that Jonathan staid “ when last here five or
six days in 1843.” Benjamin Stevens, a brother of Jonathan,
testified that ““he was in Hallowell in November, 1843, and
staid about a month.” 'The writ of the demandant is dated
November 18, 1850. It is not proved, therefore, and we
cannot assume, that Jonathan Stevens had been absent from
Hallowell, the residence of his father, brothers and sister, and
his home formerly, at least seven years before this suit was
commenced ; and we ecannot lawfully presume that he was
not then living. Consequently, the demandant’s claim to
that portion of the premises which was conveyed by him to
Jonathan Stevens, is not maintained. As he must stand upon
his own title, and that proving insuflicient to support his
action, he must become nonsuit, according to the agreement.

Suerrey, C. 1., and WeLws, Rice and Harnaway, 1. J,,
concurred.

(*) Fravgrin Bank versus Coorer, Erecufor.

Prior te the expiration of a corporation charter, it is competent for the Legis-
lature to provide that actions may, after the charter has expired, be com-
meneed and prosecuted in the name of the corporation for the benefit of the
former stockholders.

A speeial Act extended the existence of a corporation during a limited period,

for the colleeting of its debts, and authorized its trustees to institute such
K
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actions in its name, at any time within that peried, and to prosecute the
same to final judgment. — Held, that such actions, commenced within the
allowed period, may be prosccuted after it has expired.

The official bond, given by a bank cashicr, with the condition required by the
statute for his doings, and with condition for additional acts, though invalid
as a statute bond, is valid at the common law, if such eonditions require
no immoral or unlawful act.

The official bond of a bank cashier, does not become valid as a contract until
accepted. Though the law provides, that in no case shall such a bond be
signed by a director, yet such a bond, signed by one as surety while he was
a director, will be valid against him, ¢f it was not accepted until after he had
ceased to be a director.

The declarations of a corporation director respeeting past transactions, are not,
admissible as evidence against the corporation.

The declarations of a trustec, in whom is vested the legal interest, though
acting wholly for the benefit of another, are admissible, though they may
affect not his own interest, but only the interest of the cestué que trust.

It is a fair presumption that one, becoming a surety, does it upon a belief that
the principal parties are conducting in the usual course of business, subject-
ing him only to the ordinary risks attending it.

To accept a surety known to be acting upon a belief, that there are no un-
usual circumstances by which his risk will be materially increased, while the
party, thus accepting knows that there are such circumstances, and with-
holds the knowledge of them from the surety, though having a suitable
opportunity to communicate them, is a legal fraud, which discharges the
surety.

The bond of a bank cashier, framed to cover past as well as future delinquen-
cies, will be invalid against a surety, if his name was procured at the de-
sire of the directors, they knowing that past defalcations existed, of which he
was ignorant, and withholding the knowledge from him, though with a
suitable opportunity to communicate it.

Ox Reporrt, from Nisi Prius, WeLLs, J., presiding.

Actron or Desr, brought Sept. 13, 1850, upon the official
bond of Hiram Stevens, who had been for many years the
plaintiffs’ cashier.

It was dated Oct. 1, 1847, and was sighed by the defend-
ant’s testator as one of the sureties. 'When presented in Court
the following words were found indorsed upon it, viz. —
¢« Approved by vote of directors October 11, 1847, J. Otis,
President.”

Its condition was that ¢ whereas said Stevens has been ap-
pointed cashier, &c., now if he shall during his continuance

KR
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in office as cashier, truly and faithfully perform and discharge
the duties of cashier, and shall, when he vacates the office, a
true and faithful account make, and all notes, drafts, moneys
and all and every property of every name and nature shall
truly and faithfully render and deliver to the directors of said
bank, and shall account for all notes, drafts and moneys,
drafis, notes and property heretofore entrusted to his hands
and possession, as cashier of satd bank, since he has held the
said office,”’ then the bond is to be void.

By rule of Court, the action was referred, for the purpose
of ascertaining * whether any deficiency or defalcation in the
accounts of the cashier, or in any of his acts and doings, as
cashier, for which his sureties are responsible, exists or has
taken place; and if so, the amount thereof, and how and
when the same occurred,” which amount should be the
measure of damages in this suit, subject to the opinion of the
Court ; provided that in other respects the suif is maintain-
able.

The award of the referees was in substance, that ¢ a de-
ficiency or defalcation exists in the cashier’s accounts, for
which the sureties on his bond are responsible ; that it occur-
red between the first day of Jan. 1844 and the first day ot
Oct. 1847, and, that the plaintiffs recover on the bond in suit
$5822,71.”

The defendant contended that no suit upon this bond could
be maintained, without proof that it had been accepted by the
directors. Thereupon, to prove such acceptance, the plaintiffs
called Joseph Eaton. Being sworn on the voire dire, he testi-
fied that he was one of the directors of the bank in 1844,
1845, and up to Oct. 1846 ; and that he was one of the trus-
tees to close up the affairs of the bank and to prosecute this
action.

The defendant then offered to prove by Alpheus Lyon, that
he, the said Lyon, was one of the Bank Commissioners of the
State ; that, during the years 1844, 1845, 1846 and 1847, the
affairs of the ¥ranklin Bank were conducted with great loose-
ness and irregularity ; that the cashier was negligent; that
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from the manner in which the books were kept and the busi-
ness transacted, it was impossible to ascertain the condition of
the bank at any time during those years, and whether the
cashier was a defaulter or not ; that he notified the directors
and among others Eaton, of this state of things, and request-
ed him to have it corrected; and that Eaton promised it
should be done.

The Judge ruled that such testimony, if received, would
not show a disqualification of Eaton as a witness for the plain-
tiffs. Eaton was then sworn in chief) and testified that, being
in the bank about the middle of Oct. 1847, he saw there the
bond now in suit for the first time; that it then had upon it
the same indorsement which it now has; that Otis, the presi-
dent, and two other of the directors were present ; and that the
bond was left with the president.

The Judge ruled that this was sufficient evidence of the
acceptance of the bond. The plaintiffs then stopped.

Several grounds of defence were presented.

1. That the bond was void, because not conformable to the
statute prescribing the form of cashier’s bonds.

[Mem.— The R. S. c. 77, § 24, provides that cashiers, be-
fore they enter upon the duties of their office, shall give bond,
conditioned for the faithful performance of the duties of the
office.]

2. That the bond was not binding upon the defendant’s tes-
tator, because he was one of the directors of the bank at the
time of its execution.

[Mem.— The R. S. c. 77, § 24, provides that “in no case
shall the bond, given by the cashier, be signed by any of the
directors.”]

It was admitted that the testator was elected a director at
the annual meetings in 1844, 1845 and 1846, and that the
annual meeting for 1847 was on October 5. The bond was
dated October 1, 1847.

3. That the plamtlﬁ's had ceased to be a corporatwn its
charter having expired.

[Mem. — The charter was granted in 1832 and was to con-
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tinue in force until October 1, 1847. But by a general Act
all banks were to “continue corporate for and during two
years from the time when their charters shall respectively ex-
pire, for the sole purpose of collecting their debts, &ec., and
capable to prosecute and defend suits at law, and to choose di-
rectors for the purposes aforesaid and for closing their con-
cerns.

By a special Act of June 9, 1849, c¢. 196, § 1, the
Franklin Bank was to “continue in its corporate capacity for
two years from the first day of October, 1849, for the sole
purpose of collecting the debts due to the corporation ; and
the stockholders were authorized to choose three persons as
trustees of the corporation, with power to prosecute and de-
fend, in the name of the bank, any suits at law or in equity.”

The same Act, § 2, provides that the trustees so chosen,
shall have power to receive all demands belonging to said
bank, in trust for the use of the stockholders, and to prose-
cute to final judgment, execution and satisfaction, any claim
or demand which may be pending in the name of said cor-
poration, and to institute suits in the pame thereof any time
during said two years and to prosecute the same to final judg-
ment, execution and satisfaction.”]

4. That the bond was not obligatory, because the plaintiffs
had neglected, in some previous years, to take a bond from
the cashier, as required by the statute, and the defendant
called upon the plaintiffs to produce any bonds taken by them
for 1844, or 1845 and 1846 ; but none were produced.

5. That the defalcations, as shown by the award of the
referees, all existed prior to the date of the bond, and were
“well known to the president and some of the directors at the
time when the bond was executed, but were not communi-
cated to the testator. Upon this point the defendant offered
to prove, by Mr. Lyon, the facts above recited, and that he
communicated to Mr. Otis, the president, and to Mr. Young,
another of the directors, the gross mismanagement and irregn-
larity which prevailed in the bank, and the cashier's want of
competency. This evidence was rejected.
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The defendant called M. O. Mitchell, who stated that his
wife was a stockholder in the bank, and that, for that reason,
he was unwilling to testify. He was, however, required to,
and testified that he attended a meeting of the stockholders,
the first Monday of October, 1847, and a special meeting also
in the spring of 1848, and other meetings also; {kat he saw
the bond in suit at some of these meetings; that there were
conversations at these meetings about the condition of the
bank ; that he thought it was in October, 1847, when he, at
sald meeting, inquired of the president why they had not
taken bonds of the cashier in former years; that the president
(Otis) replied that they thought all things were going right,
and did not know of any trouble until lately; that they had
now got a bond to cover all deficiencies; that when they
found there was a deficiency they threatend to sue the cashier
(or might use the words prosecute him,) and required him to
get Cooper, the testator, to sign a bond with him ; that he
(Otis) drew up the bond, and told Stevens if he got Cooper
on it, it would be satisfactory ; that he, (Cooper,) was left off
from the board of directors to enable Stevens to get him on
the bond ; and thut Stevens took the bond after he had drawn
it, and got it signed. The witness also testified that the tes-
tator was hot present at these meetings or conversations.

The defendant also offered to prove, by the testimony of
Wm. Stevens, 2d., one of the co-sureties on the bond, but
who was released by defendant, that said Otis, being presi-
dent of the bank, and one of the trustees prosecuting this ac-
tion, in the autumn of 1849, made to him statements similar to
those made to said Mitchell, but these statements, not appear-
ing to have reference to any declarations of Otis at any meet-
ing of the stockhclders or directors, were rejected.

If the excluded testimony offered by the defendant was
admissible ; or if the testimony of Mitchell would have any
legal effect upon the case, the action is to stand for trial.
But if such rejected testimony was inadmissible, and if the
testimony of Mitchell would have no legal effect upon the
case, the Court is to render judgment on nonsuit or default,
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en such of the testimony as was admissible, having power to
draw inferences as a jury might.

F. Allen and H. W. Paine, for the plaintiffs.

1. One of the defences set up is that the bond is not in
the form prescribed by the statute. But there is no form
prescribed. The statute only requires that the cashier shall
give bond, conditioned for the faithful performance of his
duties. It does not prohibit the insertion of other conditions.
A bank might fear a defalcation, and be unable to show under
which of several bonds it occurred; or it might distrust the
skill of the cashier. There is no rule of policy, which forbids
their gnarding against such dangers.

2. Another defence is that the testator was a director when
he signed the bond. The ordinary presumption is that an
instrument is signed the day of its date. But as to this
bond, the presumption is that it was not signed till the tes-
tator ceased to be a director; otherwise the parties violated
the law.

Mitchell says Otis told him they left off Cooper so that he
might sign the bond ; which is strong proof that he was left
off before he signed.

The law undoubtedly was intended to prevent the sureties
from passing upon their own sufficiency.

The date of a bond is not essential. It would be good
without a date. A bond becomes operative from its delivery
or acceptance. 6 Mass. 219; 9 Mass. 310; 8 Mass. 338;
12 Mass. 456. The word “signed,” in the statute is not a
controlling word.. If it be, it must be construed to mean
“executed,” which includes the delivery.

But if not geod as a statute bond, it is valid at the common
law. Morse v. Hodgdon, 6 Mass. 314; Clapp v. Cofran, 7
Mass. 98; Freemon v. Davis, 7 Mass. 200; Chandler v.
Simith, 14 Mass. 313 ; Worcester Bank v. Reed, 9 Mass. 267.

That a cashier’s bond is retrospective, does not vitiate it.
Dedham Bark v. Chickering, 7 Pick. 335 —340; Johnson v.
Frankfort Bank, 23 Maine, 322,

VoL, xxxvL 24
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As the statute does not forbid such a bond, so the eommon
law allows it, for it required nothing unlawful. 3 Humph.
(Missouri,) 176.

3. Another defence is that the plaintiff corporation is no
longer in existence,

But all this matter is obviated by the Act of 1844, That
gives to the trustees power to prosecute the suit in the name
of the corporation. The defendant’s construetion of that Aet
would annul it.

4. To the defendant’s pretence of fraud in the directors’
concealment from him of knowledge which they had of pre-
vious defalcation, we reply that it is not shown that the tes-
tator had not the same knowledge. The presumption is that
he had, for he was a director. It is quite possible he would
sign though he did have the knowledge, relying on the ability
of the cashier to respond.

But the directors were not Lound to impart the information.
It is enough that they are not shown to have practiced any
deception. It is sufficient to say, however, that ne fraud was
proved.

Evans, for the defendant.

The statute allows nothing to be secured by a cashier’s
bond except his faithfulness. The law requires bank cashiers
to renew their bonds annually. R. S. ¢. 77, $ 24. The
office is but an anuual one. 'The boud was but a cashier’s
annual bond. 'This appears by its recital, *“ whereas Hiram
Stevens has been appointed cashier,” and the condition refers
to that appointment. This bond was given in pursuance of
law and was undoubtedly understood by the surety to be a
statute bond, prospective only in its character and intent.

Wurrnan, C. V., in Frankfort Bank v. Johinson, 23 Maine,
325, says, “and moreover the Legislature when they required
the renewal of the bonds annually, cannot well be believed
to have contemplated that the bondsmen of each year should
be holden responsible for the fidelity of cashiers, except for
the year for which the bonds were taken.”
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The recital in the bond, controls and gives meaning to the
condition.  Liverpool Water Works v. Atkinson, 6 FEast,
510 ; Burge on Suretyship, 71, 72, and cases cited in the text.

As Grosg, J., says, in 6 East, 511, — “ For any man called
apon as a surety to subscribe to the obligation, would naturally
understand on reading the condition, that he was only to
answer for his principal for 12 months.” — We say, no one in
reading this bond and knowing the law of the State as to re-
newals, would understand it in any other light than as a stat-
ule, prospective hond. .

The retrospective clause, interpolated into this bond, does
not earry back beyond the time of the new appointment, the
liability of the surety.

Its language will be satisfied by such limitation of the
liability.

“The extent of the liability to be incurred, must be ex-
pressed by the surety, or necessarily comprised in the terms
used in the obligation or contract.”

“Tt is to be construed sirictly — that is, the obligation is
not to he extended to any other subject, to any other person,
or lo any other period of time than is expressed, or necessarily
included in it.” Burge on Sur. c. 3, p. 40. The guaranty as
to past business was inoperative.

The bond is not valid against defendant’s testator, having
been obtained by fraud.

It was well known to the president, and to the active direc-
tors, Eaton and Young, that the cashier was and had been for
some years, negligent and incompetent ; that the affairs of the
bank were in great disorder and confusion ; that a defalcation
existed for a large amount ; that this defalcation occurred dur- -
ing a period of time, when by their own neglect, and for
which they were liable, no security had been taken for the
fidelity of the cashier.

All this they concealed from the surety, and such conceal-
ment is fraud.

Cooper, the testator, had a right to suppose that every thing
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discovered or known by his associates, had been communicat-
ed to him.

It was their duty so to have communicated. ¢ Uberrima
fides,” is required of co-partuers, associates, co-trustees, &e. &c.

It was the duty of the ¢/iree directors to whom the state of
the bank was known, to have taken measures for the removal
of the eashier; to dismiss him instantly.

By consenting to retain him, they grossly deceived the
surety.

The cashier was made the instrument of the president and
directors, under a threat of prosecution, of entrapping Cooper,
who was designedly dropped {rom the board, for the purpose.

All this was in bad faith, there can be no stronger case of
“ suppressio vers,” no clearer one of a deliberate purpose to
deceive.

It has been held, and properly, that the retaining a cashier
in office, after @ knowedge of his deficiencies, does not exempt
his surety for previous defaults, within the limits of the bond.
State Bank v. Chetwood, 3 Halst. 28; Taylor v. Bank of
Kentucky, 2 J. J. Marsh. 568.

For subsequent defaults, it seems that it would be an ex-
cuse of the surety.

Why? Undoubtedly, because it would be fraudulent toward
the surety.

How much greater the fraud, knowing the deficiency, to
obtain by concealment of the truth, under such a bond as this,
indemnity for their own neglects? “Fraud by the ereditor
in relation to the obligation of the surety, or by the debtor
with the knowledge or assent of the creditor, will discharge
the surety,” &c. Burge on Sure. 218,

Thus in maritime policies, “if the party had no intention
to enter, and would not have entered into the contract, if the
fraud had not been practised ; surety discharged. J5. 219.

Tinoar, C. J., in Stone v. Compton, 5 Bing. N. C. p. 142,
says: —

«“The principle to be drawn from the cases, we take to be
this — that if, with the knowledge or assent of the creditor,
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any material part of the transaction with the debtor is mis-
represented to the surety, the misrepresentation being such,
that but for it, the surety would not have become such or his
liability would have been less, the security so given is void-
able at law on the ground of fraud.” Cited in Burge, p. 219.

Again, on p. 220— “The preceding definition compre-
hends the fraud — which consists in the representation of that
which is false, and that which consists in the suppression of
what is true.” &ec.

The case of Pidcock v. Bishop, 3 B. & C. 605, and S. C. 6
Dow. and Ryl. 505, cited in the text of Burge, 225, is strongly
in point, as ¢ suppressio veri,” amounting to fraud. q. v.
The bond, then, even viewed as a common law bond, could
be of no validity as against the surety.

The bond is dated October 1, 1847, signed by surety that
day. Cooper was then a director of the bank, and could not
be accepted as surety. R. S.c. 77, § 24. As to him the
bond was void.

"T'his action cannot be maintained, the charter of the bank
having expired before it was commenced.

The Act of June 9th, 1849, c. 196, prolonged the “ cor-
porate capacity” of the bank for one single purpose, and one
only, “for the sole purpose of collecting the debts due to the
corporation.”’

A bond for official fidelity, is, in no sense, “ a debt due to
the corporation.” At all events, when the extended time had
expired the suit could be no further prosecuted.

The stockholders had no power, and could confer none
upon trustees, other than is expressed in the Act, viz. to col-
lect dehts, and to distribute proceeds to the stockholders.
Reed v. Frankfort Bank, 23 Maine, 321; Whitman v. Coz,
26 Maine, 339.

The testimony of Stevens should have been admitted to
prove the circumstances under which the bond was procured,
as stated by Otis.

SuerLey, C. J. — This suit was commmenced on September
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13, 1850, upon a bond made to the bank by Hiram Stevens
as principal, and the defendant’s testator and others, as his
sureties, to secure his faithful performance of the duties of
cashier, and other duties.

1. Whether the action can be maintained may depend upon
a construction of the Act approved on June 9, 1849, c. 196.
By the first section the corporate capacity of the bank is con-
tinued for two years from the first day of October then next,
for the sole purpose of collecting the debts due to the corpo-
ration. 'The stockholders are authorized to choose three per-
sons as trustees who are empowered to prosecute and defend
in the name of the bank any suits at law or in equity. By
the second section the trustees are authorized to prosecute to
final judgment, execution and satisfaction, any claim or de-
mand (meaning any action) which may be pending, in the
name of said corporation; ¢ and to institute suits in the name
thereof any time during said two years, and to prosecute the
same to final judgment, execution and satisfaction.”

Although the corporation ceased to exist on the first day of
October, 1851, the Legislature might authorize the trustees to
prosecute suits then pending for the benefit of the former cor-
poration, in that or any other name. The trustees, by the pro-
vision of the Act, might commence suits at any time prior to
and on the last day of the two years. Was it the intention,
that all suits should then abate, and that the debtors should
then be absolved from all liability to pay, and that the former
stockholders should be deprived of all benefit to be derived
from existing debts ?

A construction producing such results would be at variance
with the general policy and purpose of the law, which pro-
vides, that on the dissolution of any corporation all its real
and personal estate shall be vested in the individuals, who
may be stockholders at the time. c¢. 76, § 28. It should not
be adopted, if the language may fairly receive a different con-
struction. So far from difficulty is the construction, which
would avoid such consequences, that it requires no more than
to permit the language used to operate according to its literal
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meaning. The trustees are expressly authorized to prosecute
actions commenced within two years “to final judgment, ex~
ecution and satisfaction.” There is no limitation of the time
within which this is to be done. There was no occasion for
it; the purpose being to allow sufficient time to accomplish
the object. It is only by implication that any limitation of
that time can be made, and if one be so made it may extend
to the day after the suit has been properly commenced.

If the purpose had been no more than to continue the
charter for two years for the collection of debts within that
time, this would have been fully accomplished without the
careful insertion and repetition of language authorizing the
prosecution of suits to final judgment and satisfaction. A
construction which would limit that power to the two years
would give no effect to the language conferring it.

Any inconsistency between the provisions of the first and
second sections of the Act, unless such limitation of the power
to prosecute be admitted, is not perceived. By the first sec-
tion the corporation is continued for two years for the sole
purpose of collecting its debts. By the second section the
trustees are authorized to use its name after that time to
prosecute pending suits.

As by the general Act respecting corporations all their pro-
perty at the time of their dissolution is vested in the individ-
vals composing their stockholders, it is said, that the trustees
in this case must after the two years be deprived of all power
and interest in the debts then due. 'The second section of the
Act of 1849, declares, that the trustees shall have power to
receive all demands belonging to said bank, in trust, for the
use of the stockholders; and the provisions of the statute, c.
76, § 28, are thereby so far varied as to permit them to exer-
cise the power thus conferred. Although no time is fixed for
the execution of that trust, and for a distribution of the mon-
eys collected, there can be no difficulty in causing it to be ex-
ecuted so soon as the stockholders become entitled to have it
done.

Nor will any party defendant, should he be successful in his
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defence, necessarily lose his costs.  Although the trustees are
not personally liable, the Court may on motion stay proceed-
ings until security be given for their payment. Freeman v.
Cram, 13 Maine, 255.

Nor will it be necessary, that accounts filed in set-off should
be disallowed. They would constitute a part of the suit to
be prosecuted.

It is no valid objection to a literal construction of the Act,
that no provision was made to enable creditors of the bank
to prosecute suits against it after the expiration of its charter,
It was only leaving them in the condition of all other cred-
itors of corporations, which have been dissolved. No such
provision has been or can well be made after the dissolution
of a corporation.

2. It is alleged, that the bond was not valid because it was
not made in conformity to the provisions of the statute.

The statute, c¢. 77, § 24, prescribes no form. It only re-
quires, that a cashier should give a bond conditioned for the
faithful performance of his duties. The condition of this
bond does require more. A bond with a condition differing
from that required by a statute is not necessarily void. It
will be goed, not as a bond by the statute, but as a contract at
common law, if the condition does not require the perform-
ance of any immoral or unlawful act. There was nothing
wrong or unlawful in requiring the cashier to account for
property entrusted to him in former years as cashier.

If the language used will permit it, the bend should receive
a construction, that will make the sureties liable only for offi-
cial acts or neglects subsequent to its execution. Hence it
has been decided, that a bond with a condition, that the prin-
cipal has accounted and will account, binds the sureties for
an account only from the time the official term commenced,
for which they became his sureties. Armstrong v. United
States, 1 Peters’ C. C. R. 46; United States v. Brown, Gil-
pin, 155.

The language used in the condition of this bond will not
allow a construction, which would thus limit the liability of
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the sureties. After providing for the faithful performance of
his duties and for his accounting for all property entrusted to
him during his continuance in office, the condition contains
this clause : — ¢ And shall account for all notes, drafts and
money, drafts, notes and property heretofore entrusted to his
hands and possession as cashier of said bank since he has held
the said office of cashier of said bank.” No person about to
become surety upon reading the condition could fail to under-
stand, that he would become liable for an account by the
cashier of all property entrusted to him since he had been
cashier as well as for his future faithfulness. If he volun- -
tarily became a surety on a bond containing such a provision,
he cannot by any legal construction be relieved from the ob-
ligation thus assumed.

3. The bond is alleged to be void because the testator be-
came a surety upon it, while he was a director of the bank,
in violation of the provisions of the statute, ¢. 77, § 24. Tt
bears date on October 1; the testator ceased to be a diree-
tor on October 5. The bond appears to have been approved
on Qctober 11. It did not become a valid contract until ac-
cepted. The bank did not violate any law, by receiving the
testator at that time as a surety.

4. The declarations of a director of a corporation respect-
ing its past transactions have been held to be inadmissible as
testimony. Pulleys v. Insurance Co. 14 Maine, 141, The
declarations stated in the testimony of Mitchell, would rather
appear to have been in a meeting for business when the bond
in suit was under consideration and accepted. The meeting
for the choice of officers appears to have been holden that
year on October 5. Although the bond bears date before that
time, it must be presumed to have been executed after the
choice of officers, and it appears to have been executed be-
fore those declarations were made.

The testimony offered and excluded of William Ste-
vens, 2d., respecting similar declarations, made by Mr. Otis
in the autumn of 1849, would not be admissible as stating
the declarations of an officer of the corporation. But at that

VoL. xxxvI 25
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time Mr. Otis had become one of the trustees, holding the
legal interest in all the assets of the corporation, and using
the corporate name, only to enforce the claims of the trustees
to recover in this and other suits, and his declarations, being a
trustee and a party having a legal interest in the bond, would
be admissible.

5. It is alleged, that the signature of the testator to the
bond was procured by fraud. It is not alleged to consist in
any fraudulent or positive act, but in withholding from him
the knowledge, that there was an existing deficiency in the
_accounts of the cashier.

The testimony of Alpheus Lyon, as offered and excluded,
would not, had it been received, have proved, that the direc-
tors who received the bond, knew that there was an existing
deficiency in the accounts of the cashier. It would only
prove irregularity and neglect in keeping his aceounts in past
time. The eondition of the bond did not make the testator
liable for such neglects. IHis responsibility for the past years
was limited to an account for all property.

The testimony of Mitchell, as reported, states, that the presi-
dent of the bank, in a meeting of the stockholders, informed
him, “that when they found there was a deficiency, they
threatened to sue the cashier; or might use the words prose-
cute him, and required him to get Cooper, the testator, to sign
a bond with him.”

There will not be found an entire agreement in the decided
cases and books of authority, respecting the effect of a con-
cealment or an omission to communicate facts known to the
_ party seeking security, and unknown to the party about to be-
come a surety. In some codes of law, and in some decisions,
the conelusion is arrived at from a consideration, whether the
facts omitted to be stated were intrinsic or extrinsic to the
contract. And in others whether the person about to become
a surety sought information of the party having the knowl-
edge and seeking the security.

A few cases only will be noticed. Tn the case of Pidcock v.
Bishop, 3 B. & C..605, the defendant, at the request of Thomas
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Tickell, made a guaranty to the plaintiffs for pig iron to be
delivered to Tickell. The plaintiffs without the knowledge
of defendant had agreed with Tickell, that he should pay them
ten shillings per ton meore than the market price, to be applied
to the payment of an old debt due from T'ickell to one of them.
The Court decided, that the withholding of the knowledge
of that agreement was a fraud upon the defendant and that
kis contract was not binding.

In Maltby’s case, as stated by Lord Frpow in the case of
Smith v. Bank of Scotland, 1 Dow. Parl. Rep. 294, a deficit
existed in the accounts of a clerk of the Fishmonger’s Com-
pany, and a person became surety without a knowledge that
he was a defaulter. Lord Ervon was of opinion that by a
concealment of that fact the surety was discharged.

In the case of Stone v. Compton, 5 Bing. N. C. 142, the de-
fendant became surety for Coxe & Chambers for £2600. Part
of that sum was not advanced but retained in payment of an
old debt. It was insisted, that the doctrine respecting conceal-
ment was applicable only to cases of guaranty, but the Court
observed, that it could see no sound legal distinction arising from
the form of the security ; that the mere fact that part wasto be
deducted in payment of an old debt without any communica-~
tion of that fact to the surety would not be sufficient to re-
lease him ; for the plaintiffs were not to be made responsible
for a want of communication between the principal and sure-
ty. 'The surety was relieved because a deed was read to him
containing a recital that the old debt had been paid.

The fact, that part of the money loaned was to beapplied to
the payment of an existing debt, could not be regarded as a
matter unusual in the ordinary course of business. Money is
known to be as frequently borrowed to pay existing debts as
to make new purchases.

A question respecting the validity of a surety’s contract was
elaborately argued and much counsidered in the case of Etting
v. The Bank of the United States, 11 Wheat, 59. The
Court having been equally divided no opinien was expressed.
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The judgment in the Circuit Court was affirmed. By the
instructions there given the surety would not be discharged
by an omission to make known to him, that the cashier had
fraudulently appropriated funds of the bank to his own use,
unless he made inquiry with reference to his becoming surety.

In that case the plaintiff in error was not about to become
a surety on the officiat bond of the cashier, but a surety for
him for a debt due from him to the bank; and the true ques-
tion was, whether the bank was obliged to make known to
the surety in what manner the principal became indebted
to it. It may be further observed, that it does net appear,
whether the officers of the bank had opportunity te make
those facts known to the surety.

It is not readily perceived how a person desirous of obtain-
ing security can be considered to be guilty of a fraud in law
by omitting to make known facts even of an important char-
acter affecting the risk of the surety, when it does not appear,
that he had an opportunity to do so. On the eontrary when
he does know such facts and has reason to believe, that they
are not known to the proposed surety, if information be
sought from him, or if he have a suitable epportunity, and
the facts are of such a character, that they are not found in
the usual course of that kind of business, and are such as teo
materially increase the risk, it is not perceived, that it is not
a duty to make them known.

In the commentaries upon equity jurisprudence, the rule
is not stated with the qualification, that there may be an
omission to state such facts, unless the surety makes inquiry.
Nor does it even require that the party taking the security,
should have a suitable opportunity to make the communica-
tion. The rule is thus stated : — ¢ If a party taking a guar-
anty from a surety, conceals from him facts which go to in-
crease his risk, and suffers him to enter into the contract
under his false impressions as to the real state of facts, such
concealment will amount to a fraud, because the party is
bound to make the disclosure.” 1 Story’s Com. Eq. § 215.

It is generally admitted, that an omission to communicate
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circumstances materially aﬁ"ectii]g the risk known to one party
and unknown to the other, will destroy the validity of the
contract, whenever the party having the knowledge is bound
to communicate it. The difficulty consists in arriving at a
correct conclusion under what circumstances one is so bound.
He is so bound when his relations are such, that the other
party is entitled to repose any particular confidence in him,
and when inquiries are made of him respecting the surety-
ship. Is he not equally bound when he has a suitable oppor-
tunity to make them known?

There can be no doubt, that the fact that there was known
to be an existing deficiency in the accounts of the cashier if
communicated to the testator might have had an important
influence on his conduct. No doubt that the risk assumed
would be materially increased thereby. One, who becomes
surety for another, must ordinarily be presumed to do so upon
the belief, that the transaction between the principal parties
is one occuring in the usual course of business of that de-
scription, subjecting him only to the ordinary risks attending
it; and the party to whom he becomes a surety must be pre-
sumed to know, that such will be his understanding and that
he will act upon it, unless he is informed, that there are some
extraordinary circumstances affecting the risk. To receive a
surety known to be acting upon the belief, that there are no
unusual circumstances, by which his risk will be materially
increased, well knowing that there are such circumstances and
having a suitable opportunity to make them known and with-
holding them, must be regarded as a legal fraud, by which the
surety will be relieved from his contract.

This position although not found to be stated in terms, will
in effect be found sustained by the opinions and reasonings of
many sound judicial minds.

If a jury in this case, should be satisfied, that the legally
constituted agents or officers of the bank knew, that the
cashier was a defaulter and that there was a deficiency in his
aecounts then existing, and that he was required to obtain the
testator to become his surety for that existing deficiency with
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out making that fact known to the testator, having a suitable
opportunity to do so, it might be their duty to find a verdict
for the defendant. As thereport of the case provides, that ¢ if
the testimony of Mitchell would have any legal effect upon
the case, the action is to stand for trial,”” and as that testimony
may possibly have such an effect, the case is to be submitted
to the consideration of a jury.

Texxey, Howarp, Rice and Apprerown, J. J., concurred.

(*) Barserr, in error, versus THE StaTk.

A judgment against the accused under the statute of 1851, c. 11, § 11, is re-
versible for error, if neither the complaint nor the judgment shows, that the
liquors were intended for sale in the city, town or place where they were
kept or deposited.

The rule that a writ of crror will not lie where an appeal might have been
taken, does not apply to criminal suits.

Werir or Error.

In July, 1851, under the statute, c. 211, of that year, three
voters of the city of Gardiner made written complaint to the
Judge of the Police Court, against Barnett, the plaintiff in
error, alleging on oath, that they have reason to believe and
do believe, that William Barnett of said city of Gardiner in
said county, now has and keeps spirituous or inforicating
liquors intended for sale, deposited in the building occupied
by him and Michael Hayden and Mrs. Ganey, in the portion
thereof occupied by them respectively, in which buildings
the said defendant keeps a shop or store, situated on Water
street, in said city, and occupied by him, said Wm. Barnett,
partly for a shop or store as aforesaid, as also by the said Hay-
den and Ganey, (said Barnett not being appointed by the
mayor and aldermen of said city of Gardiner as the agent
thereof, to sell therein, spirits, wines, or other intoxicating
liquors ;) whereby said liquors have become forfeited to be
destroyed, and said Wm. Barnett has forfeited the sum df
twenty dollars, to the use of said city and costs of prosecution.
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A warrant having been issued on that complaint, Barnett
appeared before the Judge, and pleaded that he was not guilty.
of the charge of having kept or having deposited any liquor
as described in said complaint, for sale, and making no claim
to the spirituous liquors seized, was adjudged guilty, and
ordered to pay a fine of twenty dollars and costs of prosecu-
tion taxed at $11,44, from which judgment and order the
said defendant claimed the right to enter an appeal at any
time within twenty-four hours, which was granted ; the sum
in which he was ordered to recognize being $100, as principal,
with sufficient sureties in a like sum. He refused so to recog-
nize, protesting against giving sureties; the Court adjudged
liquor forfeited. Barnett not having produced the sureties nor
recognized himself as principal, within twenty-four hours after
the decision and sentence, his appeal was not allowed and a
mittimus for his imprisonment was issued.

It is to reverse that judgment, that this writ of error is
brought. .

Clay, for the plaintiff in error, presented to the considera-
tion of the Court many parts of the proceedings, which he
contended were erroneous.

Among other matters he cited State v. Robinson, 33 Maine,
564, and State v. Gurney, 33 Maine, 527, to show the com-
plaint to be totally invalid, because not averring that the
liquors were intended for sale, in the city of Gardiner.

Vose, County Att'y, for the State.

It is a fixed principle that no writ of error can lie, where
the party had a right to appeal. 4 Mass. 678; 6 Mass. 4; 9
Mass. 228 ; 3 Mete. 373.

In this case Barnet had the right of appeal.

Clay, in veply. — That principle of law has many excep-

tions, and it is never applied to criminal suits. 15 Pick. 234 ;
12 Met. 9; 33 Maine, 250.

Howarp, J. — The plaintiff has brought this writ of error
to reverse the judgment of the Police Court for the city of
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Gardiner, rendered against him, on a complaint for keeping
spirituous and intoxicating liquors, intended for sale, deposited
in a building in that city, occupied by him and others; in
which it is alleged, he “keeps a shop or store,” without being
appointed the agent of the city, « to sell therein, spirits, wines
or other intoxicating liquors.” The proceedings were under
the Act of 1851, c. 211, and are, clearly, erroneous in many
respects. It does not appear by the record and judgment, that
the accused was charged, or found guilty of keeping such
liquors, so deposited, as intended for sale in the city of Gardi-
ner, or, indeed, in any town or place in this State ; and with~
out enumerating, or considering other objections to the pro-
ceedings, apparent upon the record, this is irremediable and
fatal. State v. Robinson, 33 Maine, 564 ; State v. Gurney,
33 Maine, 526.

But it was contended at the argument, that error will not
lie in this case, because the accused might have appealed from
the judgment. Though, by pleading ¢ nullo est erratum, it
would seem that the government might have been debarred
from this argument, yet, as it was addressed to us without ob-
jection, and as it involves an important principle, not unfre-
quently invoked, we think it may subserve the public interest
to consider it, on this occasion.

The rule so often stated, upon the highest authorities, that
error will not lie where an appeal might have been taken, is
now received with many qualifications. 'The reason for the
rule is, that the remedy by appeal is more direct, more con-~
venient, more extensive and complete, and less expensive to
the parties, than can be afforded by a writ of error, and there-
fore, it ought to be pursued. But where a party has lost this
right of appeal, in a civil case, without laches, and without
having waived it, either expressly or by implication, the rem-
edy by error, may be still open to him. Brown v. Jewell,
33 Maine, 250; Monk v. Guild, 3 Met. 372. Although this
remedy by appeal, in civil cases, takes away the remedy by
a writ of error, by implication, as a general rule, yet, in crim-
inal cases, the reason for the rule ceases, and there it does not
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awly. The appellant in such cases, is required to recognize
with surety to prosecute his appeal, or stand committed. His
remedy by appeal wonld often be more onerous than that by
a writ of error, to reverse an erroneous judgment, and there-
fore it is, that his right to proceed by error. is not taken away,
or impaired, by giving him the right of appeal. Cooke, pe-
titioner, 15 Pick. 239; Thayer v. Commonwealth, 12 Met,
9; Co. Litt. 288, b; 3 Black. Com. 407.

At common law a writ of error lies for mistakes in the pro-
ceedings of courts of record, only ; but this Court, by statute,
has general jurisdiction, and power to issue writs of error to
courts of inferier jurisdiction, proceeding according to the
course of the common law, though not technically courts of
record, to correct errors in their proceedings and judgments.
But where the proceedings of such courts are not according
to the course of the common law, but are erroneous, the rem-
edy is not by error. R. S. c. 96, §$ 4, 5. In the present
case, error lies. Judgment reversed.

SuerLey, C. J., and WeLLs, Rice and Harnaway, J. J,
concurred.

(*) James Witriams, Jr. dn scire facias, versus ANDROSCOG-
eiv & Kenvesec Rat Roap Courany.

A party summoned as trustee, while itis contingent whether he will be indebted
to the principal defendant, will be discharged.

The changing of such a contingency into an absolute indcbtment, afteir the
servece upon the trustee, though defore the judgment, will have no effcet to
render the trustee chargeable.

A Rail Road Company had contracted to pay, on a specified day of each month,
seventy-five per cent. of the work done by their employee in the preceding
mo.th, upon a stipulation that the balance should be retained as a forfeiture,
if the employee should fuil to fulfil his part of the contract ; — Held that,
while the employee’s part of the contract remains unfulfilled, the contingent
twenty-five per cent. is not attachable by trustee process.

Where, by such contract, the value of the whole month’s work is to be estimat-
ed and certified after the end of the menth, before any payment for it is to
be made, no indebtment for any part of it arises before the month has ex-

VoL, XxXVI 26
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pired; and, thercfore, no part of such value ean e secured by summoning
the company as trustees before the month has expired.

Upon money in the hands of ounc adjudged trustee to the principal defendants,
interest is taxable against him from the time of demand made upon him.

On FacTs AGREED.

The plaintiff brought an action against Porter & DBenson
as principal defendants, and against the Androscoggin and
Kennebec Railroad Company as their trustees.

About the same time, several other suits, brought by dif-
ferent plaintiffs, were pending against Porter & Benson and
against the Railroad Company as their trustees.

I each and all of these suits the Company made the same
disclosure, as follows : —

And now the said trustees come into Court and under
oath submit themselves to examination, and say that, prior to
the service of the plaintiff’s writ on them, the principal de-
fendaunts had entered into a contract with them for the grad-
ing and masonry of the I4th, 15th and 16th sections of their
road, a copy of which contract is made part of this disclosure.
At the time of the service of the writ upon the trustees, there
was due to the priucipal defendants the sums following, to
wit; for work performed in Nov. last, 75 per cent. of which

was due from 1st to 10th December, $200,00

For do., do., in December last, 75 per cent of which
was due from 1st to LUth Jauuary, 1602,42
$1802,42

The engineer’s certificate of work done in December, 1848,
was made out, January 1st, 1849,

At the time of the disclosure. Porter & Benson had not
completed their work under their coutract, and the trustees wish
to present the question to the Court, whether they can be
holden for the twenty-five per ceut, reservable under the con-
tract, until the whole worls is completed, as in the event of
its not being completed, all that should be due to the defend-
ants would be forfeited to the company.

Prior to the service of the plaintiffi’s writ on them, they
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had been summoned as trustees of the same defendants in
action James B. Neal against them, which writ was served on
them Decemher 2, 1848.

The contract referred to in the disclosure, so far as it may
mfluence this case, was of the following import: —

It specified the quantity and quality of the work to be
done for the railroad company upon the three sections of the
road, and then provided that payment should be made by the
company for the same as follows: —

“The payments within the limits of this contract shall be
made as follows: —between the first and tenth day of each
month, after the commencement of the work, the said engi-
neer shall estimate the quantity of work done, and give a
certificate of the same; and upon the presentation of said
certificate to the treasurer of said company, three fourths of
the amount then due for work specified in said certificate,
shall be paid to the said party of the first part, as aforesaid.
Provided, however, that no estimate shall be made, or certifi-
cate given, within one month after the commencement of the
work ; and provided, also, that no certificate for a less sum
than five hundred dollars shall be given, except at the discre-
tion of the engineer; (and when the whole of the work
hereby contracted for, shall have been accepted agreeably to
contract, the balance due shall be paid to the said party of the
first part, their heirs, executors, administrators, or assigns,)
and the engineer shall be the sole judge of the quality and
quantity of all the said work herein specified, and from his
decision there shall be no appeal.

«“And it is hereby further agreed, that if the said party of
the first part shall not, on their part, well aud truly perform
all the covenants herein contained, said engineer may dismiss
them from the work, and in that event, this contract shall
become null and void ; and any balance for work done on
said road, which would have been due the said party of the
first part, shall be forfeited and become the right and property
of the company.

On that disclosure, in one of the several suits above refer-
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red to, the District Court adjudged the Rail Road Company to
be chargeable as trustees. T'o that adjudication they execept-
ed, and by agreement all the other suits were continued in
the District Court to abide the decision on those exceptions.
The adjodication of the District Court was affirmed, after
which judgments were reudered in all the suits against Por-
ter and Benson as prineipal defendants and against the Rail
Road Company as their trustees.

The following schedule describes a portion of the suits;

I
|
|
|
|
|
|
|

le _|5=g| £%. ; 1o
Dueof 5 % GEE| 323 | & B 3E, &
Pasties. ~S5% 8% =238 s % & E-_‘E Twn
Writ, (S~ £ |22 CET g & (EERCY
"o = (ESE LMo < R & "
= cZ e 2 = = 2
a [ [STE
Jo’s B, Neal | 1848.]1835. |D. €. g 143 Dec. 6,
v. April 8.J.C. . 36.61
Porter & al. & Tr.|Dec. 2,|Dec. 2| Term 1Oct. T', 1850 184,61 | “ | 1830,
1349.
Jw’s Williams, jr | *¢ 29 Dee. 30 Dist. Court. |$43.95 ;
v. V12 M. «  |Dee.T.,1830.] 81,79 “ \Jan. 3,
same. ! 130,74 1851,
Dan’l Craig 1849. | 1319, 8374.20
o, Jan'y 1| « 8.1.C. "13115 “ June 6,
same, Jan. 1.|7, PN, May T. 1851, 511,65 | 1851,

Upon all those judgments executions were issued, and up-
on them demands were duly made upon the trustees to pay
over the fuuds in their hands. 'This aection is a scire facias
against the trustees.

For the purposes of this investigation, it is admitted, that
since the making of the disclosures, Porter & Beuson have
completed their contract.

The whole amount of funds in the hands of the trustees,
at the time of the service of the writs en them, (if they are
to be charged at all,) is less than the judgments recovered in
this and other suits against said Porter & Benson and said
company as trustees.

Upon these facts the Court is to render such judgment in
this suit, as the law requires.

And the parties, upon the facts agreed, wish to present to
the Court the question:—*In what order are the plaintifls
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in the actions mentioned in the schedunle to participate in the
funds disclosed ; and whether any of the activns served on
the trustees prior to Jan. 1st, 1849, can (under the contract
with Porter & Benson with the company) hold any of the
sums due for work performed by them in the month of Dec.
18487

Bean, for the plaintiff.

The disclosure shows that seventy-five per cent. of the
labor performed in the month of November, 1848, due and
unpaid at the time the defendants were originally summoned
as trustees, amounted to $200. — Add to this the 25 per cent.
not inciuded, and we have $266,66, as the full amount due
for labor doue in November. Applying the same rule, we
have $2136,61, as the whole sum due for labor performed in
the mouth of December, so that the whole sum disclosed for
November and December is $2403,27.

The amount of the several judgments specified in schedule
is $2415,74. So that the amount of all the judgments re-
covered against the defendants as trustees, only exceeds the
amount of funds disclosed by them in the trifling sum of
$12,47. Interest has been taxed upon the several sums recov-
ered as damages, from the date of the writs in each case, and
it should also be taxed on the sums disclosed by the defend-
ants. They have had the use of the money, which by the
terms of their contract, should have been paid in the months
of December, 1848, and January, 1849. 'They still resist
payment and should, at least, be charged with interest on the
funds admitted to be in their hands, from the time they were
~demanded on the several executions issued on the judgments
specified in the schedule.

Should it be said, that the 25 per cent., which by the terms
of the contract was not payable until the completion of the
work, could not be held by attachment, because it was liable
to be forfeited by non-performance on the part of Porter &
Benson, it may be answered, that the case finds that there
was no forfeiture, but that the work was completed in pursu-
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ance of the contract ; and its completion by Porter & Benson,
may quite as properly enure to the benefit of their attaching
creditors, as that their neglect to complete, should defeat
such attachment, or decrease the sum to be holden under the
same.

The liability of the defendants as trustees, under their con-
tract with Porter & Benson, is no louger an open question.

It has been judicially settled, that the defendants are liable
to the plaintiff as trustees, under the contract. The main
question now to be settled is, for what sum are they liable,
and how is that sum to be divided and appropriated, as he-
tween the different attaching creditors ?

It is submitted, that the rights of creditors here are to be
determined as in oiher cases of attachment, by their vigilance.
They are to hold by priority of attachment, and the fuuds in
the defendents’ hands are to be distributed among them upon
that principle.

It may be contended, that the estimate of the quantity of
work done must have been made by the engineer of the com-
pany, before any attachment conld hold the proceeds of labor
performed. That is to say, that the amount due for labor,
done in November, could not be attached until such estimate
had been made and a certificate thereof given, providing it
was doue between the 1st and 10th of December following,
according to the contract. If this view were adopted, it
could not affect the attachment of the plaintiff in this suit,
because the case does not show that any estimate or certificate
for work done in the month of November, 1848, was ever
made or given. Nor does it show that the whole amount of
labor done in the month of November was disclosed ; nor that
that was the first month’s labor performed. Evidently the
sum disclosed was not the whole labor of that month, nor
was tha! the first month’s under the contract.

The attachment of Neal was first made, and upon the above
hypothesis he would held nothing under it. Being made Dec.
2, 1848, it was too early to hold the funds due for labor done
in November, and the attachment in this case having been
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made Dec. 30, 1843, would be satisfied out of the earnings of
November.

Again, the estimate was not only to be made and a certificate
given, but that certificate was to be presented to the treasurer
of the company belore payment was to be made; and if it
were necessary that either of those several acts should have
been done, before a valid foreign attachment would he, it was
as essential that there should have been a demand of pay-
ment, as that the estimate and certificate should have been
made and given ; no such demand was ever made, and if ma-
terial, none of the thirteen attachments enumerated in sched-
ule can hold. And further, if this were a correct position
the defendants could not have been charged as trustees af all,
under their contract.

But I submit that a just and fair construction of that con-
tract, does not lead to any such conelusions. The liability of
the company to pay for three-fourths of the labor done while
the work was progressing, did not depend upon any condition
or contingency, but was absolute.

The neglect or refusal of the engineer to make an estimate
or certificate could not defeat the right of Porter & Benson to
recover. What they had done, was due them at the price
agreed upon, as the labor was performed ; and was payable
between the first and tenth of each month.

The only effect of the survey was to render the sum fixed
and certain, that sum the attaching creditors are to take in
the order of their attachments, and the admission of the de-
fendants in the lavguage of their disclosure is, that at the
time of service in the original action, the sum of §1802,42
was due and unpaid.

The case would seem to come completely within the letter
of the Revised Statutes, c. 119, § 67, by which any money
or other thing due the principal defendant, although paya-
ble,at a future time is made attachable by trustee process,
although the trustee shall not be compelled to make payment
or delivery until the time appoiuted by the countract. The
work under the contract in this case was completed on or
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before July 4, 1849, and the money became payable long
before the commencement of this suit,

H. W. Paine, for the defendauts.

By the disclosure $200 was earned in Nov, and $1602,42,
in December.

The defendants can be charged (or three quarters only of
these sums.

Ist. Because it was contingent whether the other quarter
would ever becorse due.

2d. Because by the terms of the contract this quarter was
to be reserved, to secure the performance of the countract on
the part of Porter & Beuson.

Neal. who attached December 2, and whose judgment was
for 184,61, is entitled to the three guarters of the amount
earned i November.

The plaintiff, Williams, has no claim to this fund till the
prior attachmeut is satisfied, and it takes all.

The plaintitf takes no part of the sum earned in December.

Ist. Because when he attached, it was contingent whether
Porter & Benson would ever be entitled to any pay for that
month.

Williams’s suit was served on the trustees December 30,
At that time Porter & Beuson could have maintained no
action.

2d. Defendants were by the contract to have the work
estimated once a month. If Williams can hold defendauts
it would be incumbent on them to have the work estimated
as often as trustee process was served on them.  Dwinal v.
Howe, 30 Maine, 384; Robinson v. Hiil, 3 Mete. 301
Williams, therefore, can have no part of this fund.

Bean, inreply. — If there be an micertainty as to the amonnt
of the trustees’ liability the construction will be more strougly
against them. I submit that the labor was done by the
mouth, and that the Rail Road Company might have been
sued for it at the end of every half mouth.

Rice, J. — The defendants were summoned as trustees of
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Porter & Benson, in an action which was entered at the April
term of the late District Court, Kennebec county, 1849, and
disclosed, and upon that disclosure were charged.

In that action judgment was obtained against the principal
defendants and it is admitted that all the proceedings, re-
quired by the statute, were had, to fix the liability of the
trustees.

The indebtedness of the trustees to the principal defend-
ants in the original action was incurred under a contract for
executing the grading and masonry on three sections of the
Androscoggin and Kennebec Railroad.

That contract contains a provision that “between the first
and tenth day of each month, after the commencement of
the work, the engineer (employed by the company) shall es-
timate the quantity of work done, and shall give a certificate,
of the same; and upon the presentation of said certificate to
the treasurer of said company, three fourths of the amount
then due for work specified in said certificate, shall be paid
to the party of the first part, as aforesaid ; provided, however,
that no estimate shall be made, or certificate given within one
month after the commencement of the work; and provided,
also, that no certificate for a less sum than five hundred dol-
lars shall be given, except at the discretion of the engineer,
and when the whole work hereby contracted for shall have
been accepted agreeably to contract, the balance shall be paid
to the said party of the first part.”

It was manifestly the intention of the parties, that monthly
estimates shonld be made of the work performed and payment
made for three-fourths the amount thereof, on presentation of
the engineer’s certificate. T'he amount thus found, was due
absolutely, and depended upon no contingency. There was
nothing due and payable until the expiration of each month,
and whether the one-fourth, which was reserved, should ever
become payable, depended upon the contingeney of the con-
tract being fully performed, for it was stipulated, that if the
parties of the first part should not well and truly perform all
their covenants, “any balance for work done on said road,

YoL. XXXVL 27
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which would have been due to said party of the first part,
shall be forfeited and become the right and property of the
company.”

The rights of the parties depend upon the condition of
things as they existed at the time of the service of the orig-
inal writ on the trustees, and could not be modified, or chang-
ed by subsequent transactions. The fact that the contract
was finally completed cannot therefore change the result.

According to the disclosure of the trustees the amount due
for work performed in November was two hundred dollars.
‘Oune hundred and fifty dollars, being three-fourths of that sum
was due absolutely, for which the defendants are ehargeable.

Neal being the first attaching ereditor after this beeame due
and payable, is entitled to hold that amount, his judgment
exceeding one hundred and fifty dollars.

In December, the wholz amount of work performed, was
$1602,42, of which three fourths, or $1201,813 was due
absolutely after the expiration of that month; and for which
defendants are also chargeable.

This latter fund must be appropriated to satisfy the judg-
ments of the several parties according to priority of astach-
ment, whose attachments on their original writs were made
after the work for December became due and payable. Par-
ties whose attachments were made in December will net be
entitled to hold any portion of this fund, such attachments
having been made prematurely.

The defendants are lable to pay interest on the amount
in their hands for which they are charged, from and after the
day on which demand of payment was made upon them.

When the defendants were summoned as trustees by the
plaintiff in the original action they had no goods, effects or
credits of the principal defendants in their hands or posses-
sion, which eould be reached by process of foreign attach-
ment.

According to agreement a nonsuit must be entered.

SuerLry, €. J., and Haruaway, J., coneurred.
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Construction of a will,

‘Whether the word « bequeath” means the same as “devise,” when used in a
will, is to be determined, by the connexion in which it is found.

The term « dower” has an established meaning and refers exclusively to veal
estate.

O~ Facrs AGREED.

ActioN oF Dower.

The statement of facts alleged a sufficient ground of action,
if the construction, given to the will of the testator by the
demandant, was correct.

By his will, the testator gave all his personal property to
the demandant, and all the rents and profits, and sole man-
agement and control of all his real estate (excepting what
was therein bequeathed ) until his youngest child should arrive
at 21 years.

To this clause was added — “It is however distinetly
understood, that it is not my wish or intention in any event,
to deprive my said wife (demandant) of the right of dower
in any of my said estate (except as above excepted) which
she would be legally entitled to, were I to die intestate.”

He then directed his estate, when his youngest child be-
came of age, to be divided among his children, of whom the
tenant was one, excepling the dower as aforesaid, and made
one specific bequest of real estate.

Subsequently the testator made a codicil, by which he re-
voked and altered his said will so far as to give full force
and effect to the several devises and bequests made by his
codicil, and so far as the provisions of the will were inconsist- '
ent with the provisions of the last instrument.

In another provision, he revoked that part of the will re-
lating to the tenant, and devised to him and his heirs, the tract
of land described in demandant’s writ.

The codicil contained several devises and hequests to de-
mandant, “in addifion to the provisions made for her, and in
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addition to the several devises, bequests and legacies made and
given to her by his said last will.”

H. A. Smith, for tenant,

1. The plaintiff having accepted the very liberal provisions
made for her in the will of her husband, is not entitled to
dower in his lands “ unless it appears by the will that the tes-
tator plainly so intended. R. 8. ¢. 95, § 13.

The testator expressly excepts from his estate out of which
he intends his wife shall be endowed, * what is herein be-
queathed.” The words “except as above excepted,” can only
refer to the exception in the former part of the same clause,
where he gives to his wife the control and management and
rents and profits of all his real estate, ‘“excepting what is
herein bequeathed.” If the land in which the dower is claim-
ed was so bequeathed, she is barred of her dower in it by the
terms of the will.

2. Whatever questions may arise in relation to the plain-
tiff ’s right of dower in other lands of the estate under the
first will; all uncertainty in regard to the defendant’s land in
which dower is claimed, is removed by the codicil. By this
instrument the defendant’s land is brought within the excep-
tion in the second clause of the will, and is as much entitled
to exemption from dower, as either of the specific devises
made in the will.

The devise to defendant purports to convey a perfect title
without reservation or incumbrance, and must be construed
“to convey all the estate of the devisor therein which he
could lawfully devise.” R. S. c. 92, § 26.

Stackpole, for demandant.

To bar the demandant’s claim of dower, it must appear, on
a fair construetion of the whole instrument, that such was the
intention of the testator. R. S. c¢. 95 ¢ § 11, 12 & 13.
The intention of the testator must be gathered from the lan-
guage used by Aim in making his will.

No devise, bequest or legacy is given to the demandant in
lieu of dower. “So far as such provision in favor of the
wife is not distinctly expressed to be in lieu of dower, it is .
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immaterial whether it is liberal or otherwise. In the codicil
the devises to demandant are all in addition to those made by
the will.

By the use of these expressions, the testator clearly nega-
tives the idea that it was his intention, that any or all the
specific devises made to his wife, were made to her ““in lien
of dower in his real estate.

The specific devise to the tenant, is made from what, under
the provisions of the will, might have been a part of the re-
siduary estate to be distributed according to the terms of the
third clause thereof, which is clearly subject to dower, In
that specific devise to defendant, nothing is said about its be-
ing made discharged of dower, and of course the devise could
have no greater effect than a deed of quitclaim, or a grant
without covenants of warranty, neither of which, unless join-
ed in by the wife, could operate a conveyance or discharge
her claim of dower, directly or by way of estoppel. 'The
provision in R. S.c. 92, § 26, does not enlarge the power of
the testator, but simply establishes the rule of construction to
be applied to devises.

The question then arises, what is embraced in the words
(“except as above excepted”) used in the will. This expres-
sion follows the provision of the second clause, giving to the
plaintiff the control and management of the real estate, un-
til the full age of the youngest child, with the rents and
profits, and applies to the appropriation of a certain portion of
the rents and profits, to the payment of certain contingent
legacies, for which no other specific mode of payment is
made by the will. To such an appropriation the language
“herein bequeathed” properly applies. The word “ bequeath-
ed” is not the proper term by which to pass the title to real
estate, and is not considered as having the same import with
the word devise, in any case, except when it cannot by its
conuexion in the sentence be applied to personal estate. Here
used, it most clearly applies 10 the rents and profits to accrue,
and not to the real estate from which the same are to be de-
rived. This construction does not require any change in the
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proper meaning of the word “ bequeathed,” while the appli-
cation of it to the specific devises of the parts of the real estate
would require such a change. That these words have the
meaning we attach to them, also appears from the subsequent
general recognition of the widow’s right of dower by the
will.

The testator gives to his wife all the personal property,
“except such part thereof as may necessarily be disposed of
for the payment of his just debts as aforesaid.” And he also
gives her, in addition to cther devises, &c. dower in all his
“estate,” (except as above excepted,) that is, with the same
exception applied to the real estate disposed of for the pay-
ment of debts as is made in regard to pefsonal property so
disposed of.

S'mith, in reply. The effect of accepting the provisions in
the will is given by statute, and not by the testator. The
provision for the widow is presumed to be in lieu of dower
unless the contrary is clearly expressed.

The addition to the previsions in the will referred to in
the codicil are explained by the testator to be in addition
to the “several devises, bequests and legacies.” Dower is
neither.

According to plaintiff’s reading, the testator desired that
his widow should have all the reuts and profits of his real
estate, not ‘“excepting what is herein bequeathed,” but ex-
cepting what is appropriated to the payment of legacies, &ec.,
making the exceptions apply to rents, &c., and not to real
estate. 'The objection to that reading is that no bequest of
the rents and profits is made except to plamntiff; neither are
they set apart and appropriated as such to the payment of
debts, &c. The testator is made to say that his wife shall
have all the rents, &c., except what is herein bequeathed for
the payment of debts, &c. A bequest is a different thing
from a designation or appropriation for such purpose, aud
there is nothing in the conuection to warrant such a perver-
sion of the word. A bequest i1s a testamentary gift, and for
all that I have learned may as well be employed in the trans-

"
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mission of real as personal property. In other parts of the
will and codicil the word is used for that purpose. The tes-
tator bequeaths a house and land to Mary Marshall Dow ; to
John Randolph, $500, in addition to land devised and be-
queathed by the will ; to defendant 25 acres of land in lien of
bequests which was only of real estate, and throughout the
will and codicil the word is used in that sense. The plaintiff
is therefore compelled to sustain a forced and unnatural con-
struction of the will by an unwarrantable perversion of the
meaning of words.
The opinion of the Court was drawn up by

Howarp, J. — The demandant is entitled to dower, unless
her claim is barred by her acceptance of the provision made
for her in the will of her husband. It is provided by the Re-
vised Statutes, (c. 95, $ 13,) that where such provision is
made, the widow shall elect whether to accept it or claim her
dower ; but she ¢ shall not be entitled to both, unless it ap-
pears by the will, that the testator so intended.”

The personal property of the husband was bequeathed to
his wife, the demandant ; and in the same clause of the will
is a further provision for her benefit, in the language follow-
ing:—“1It is also my will and pleasure that my said wife
should have the sole management and control, and receive all
the rents and profits of all my real estate at the time of my de-
cease, excepling what is herein bequeathed, so long as she shall
remain my widow, or until our youngest surviving child shall
be of lawful age ; but in case of her decease or intermarriage
before that period, it is my wish that said real estate may be
placed under the care and direction of such guardian of my
minor children, as may be appointed by the Judge of Probate
for the time being. It is, however, to be distinetly under-
stood, that it is not my wish or intention, in any event, to de-
prive my said wife of the right of dower in any of my said
estate, (except as above excepted,) which she would be legally
entitled to, were I to die intestate.”” The testator then pro-
vided in the next clause of his will, that when the youngest
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surviving child should become of age, all his “ estate then re-
maining, excepting the dower as aforesaid, and that, at the
decease of my said wife, should be equally divided” between
the surviving children named, including the tenant, in the
same manner as property would be divided by law, among the
heirs of an intestate estate.

By a codicil, the testator revoked and altered his will, “so
far as to give full force and effect to the several devises and
bequests herein mentioned, and so far as the provisions made
in my said will may be incounsistent with the provisions made
in this codicil.” He then revoked the bequests and legacies
to the tenant, and one other child, provided in the will, and
devised by codicil to the tenant, specifically, the premises in
which dower is now demanded ; aud made additional bequests
and devises to his wife, and other alterations in the disposition
of his property, not material to the present inquiry.

There is no conflict between the will and codicil in respect
to the demandant’s claim ; they may be construed and stand
together. It is apparent that the testator intended, that his
widow should not be barred of her claim of dower, in his
lands not devised. He used the word bequeath in several
parts of the will, not in its primary legal acceptation, but as
synonymous with devise, as is shown by the context, and in
that sense it must be interpreted, in giving a construction to
the mstrument.  Wigram on Wills, 11. The terms *“ dower
in any of my said estate, except as above excepted,” refer to
the exception of the realty devised. The word dower, both
technically, and in popular acceptation, has reference to real
estate exclusively. Perkins v. Little, 1 Maine, 148 ; Brock-
ett v. Leighton, 7 Maine, 383. The definition of dower is the
same at common law. DBut it is also apparent, that he intend-
ed that his widow should not be endowed of such portions of
his lands as he chosc to devise to others, if she accepted the
provision made for her in the will. Or, in other words, and
within the purview of the statute, in respect to such lands,
it does not appear by the will that the testator plainly intend-
ed, that his widow should be entitled to dower, after having
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elected to accept of such provision as he had made for her in
lien of dower, and she is therefore barred by statute.

The tenant, consequently, holds the premises devised to him,
discharged of all claim of dower by the demandant, and a
nonsuit must be entered.

(*) WiLLian H. Byram versus Joun P. Hu~TER.

An order for a specified sum, drawn upon an incorporated company, and
payable to order, is not deprived of its negotiability by a statement, truly
made therein, that it was drawn in compliauce of a vote of the company.

The drawer of a draft, having knowledge that the drawee had, under an as-
sertion of a want of the drawer’s cffects, refused to pay on presentment,
waives the proof of legal notice of the dishonor, by promising to the holder,
that he would arrange with the drawee, so that the draft should be paid.

In a suit by the indorsee against the drawer, it will avail nothing to the de-
fendant, that the paper does not, on its face, admit that it was drawn for
value.

Ox Report from Nisi Prius, Rice, J., presiding.

AssumpsiT.

The Kennebec Log Driving Company are a corporation.
They voted “that John P. Hunter be paid two hundred dol-
lars in full for all claims he may have upon the company.”

Hunter drew a draft upon the company, as follows; —
“Please pay to E. G. Byram or order two hundred dollars,
the same being in compliance with a vote of the company.”
"This action is brought upon that draft, the same having been
indorsed by the payee to the plaintiff.

The indorser was called as a witness by the plaintiff, and
testified that, while the draft was in his possession, he pre-
sented it to Abner Coburn, the president of the company, for
acceptance and payment; that Coburn, after looking at the
account of Hunter on the books of the company, stated that
Hunter owed the company, and that therefore he could not
pay or accept the draft. The wituess further testified that,
at his next interview with Hunter, he informed Hunter of Co-

Vor. xxxvr 28
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burn’s answer; to which Hunter replied, that he would ar-
range with the company so that the draft should be paid.

On cross-examination, the witness testified that he could
not tell how long it was after the draft came into his hands ~
before he presented it to Coburn, but it was the first time he
saw him in town; that it was more than two weeks after he
presented it to Coburn before he notified Hunter, who was
then absent.

The clerk of the company also testified for the plaintiff,
that “ the reason given for not paying the draft has been that
there is a balance due from Hunter to the company.”

The plaintiff here stopped; and the defendant’s counsel
moved for a nonsuit, which motion being denied, a default
was entered by consent, with leave to take it off, if in the
opinion of the full Court the plaintiff is not entitled to re-
cover on the foregoing testimony.

Danforth & Woods, for the defendant.

1. The action being brought by the indorsee, is not sus-
tainable, for the draft was not a negotiable instrument. It is,
in legal intendment, payable out of a particular fund. Sup-
pose the amount voted was less than two hundred dollars, or
that the vote was illegal, or had been rescinded before the
draft was drawn, it could not be paid. 'The validity of the
draft depended on the validity of the vote. 'The draft, there-
fore, does not show, upon its face, that it was absolately and
without qualification to be paid. 'The credit was given to the
vote and not to the drawer. Bailey on Bills, 16, and cases
there cited.

2. If the order was not negotiable, there is no evidence of
indebtedness by the defendant to the plaintiff. It may have
been that the defendant sent by the payee, as his servant, for
the money voted him by the company. He certainly intend-
ed to have that particular money paid over and no other, and
if the money was to have been obtained for his own use, we
do not perceive how he could otherwise have worded the or-
der. There are no words in it expressing or tending to show
that the defendant had received any value. 'The form of the
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order does not carry a personal credit, but the holder must
have relied upon the vote of the company referred to therein,
and if drawn for the benefit of the payee, it could at most but
operate as an assignment of the claim under that vote. This
is a common practice, and is, perhaps, the most reasonable
view of the case. Legro v. Staples & trustee, 16 Maine, 252.
In either case it could create no debt against the defendant,
which could be recovered in this action.

3. If the instrument is to be deemed a negotiable one, there
was no sufficient demand or notice.

4. The case shows nothing which can excuse the want of
seasonable demand and notice. The decided cases have as
yet recognized but one exception to the rule requiring such
demand and notice ; and that is an absolute want of effects
in the hands of the drawee; an exception which has always
been matter of regret to the Courts.  Bickerdike v. Bollman,
1 D. & E. 405. Hence, when the drawer has reasonable
expectation that the bill will be accepted, or there is a run-
ning account between the drawer and drawee, a presentment
and notice has been considered necessary. Campbell v. Pet-
tengill & al. 7 Maine, 126 ; Opinion of Ellenborough in
Brown v. Maffey, 15 East, 221 ; Rucker & als. v. Hiller, 16
East, 43 ; Prideuz v. Collier, 2 Starkie, 57.

Now we contend, that the drawer had reasonable expecta-
tion, that the order would be accepted. 'The language of the
vote implies this. It was a matter unconnected with other
transactions, and the vote was to pay unconditionally, not to
allow an account.

Again, it appears from the testimony, that there was an ac-
count, between Hunter and the company, at least that is the
just inference. And this brings us to another point, that in
fact it does not appear but that the drawer had funds in the
hands of the company, when the order was drawn, and the
burden of proof is upon the plaintiff to show this. Bailey on
Bills, Phillips & Sewall’s Ed. 303.

The most that can be made out of the testimony is, that
there was a balance due from Hunter, when the draft was
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presented ; and even that is not shown satisfactorily or by
competent evidence. Nothing shows that the balance was
not the other way when the order was drown ; and if the
company had effects then, it would be sufficient. Bailey on
Bills, 307.

FEvans, for the plaintiff.

Howarp, J. —Tt is essential to a bill of exchange, that it
should be payable in money, absolutely, and without any
contingency which would embarrass its circulation. Contin-
gencies as to the amount, the event, the fund, or the person,
have been regarded as such embarrassments to the negotiation
of bills and notes, as to render them invalid for commercial
purposes.

The instrument declared on, in this case, is a draft upon
the drawees to pay to the assignor of the plaintiff, or order,
two hundred dollars, in compliance with a vote of the com-
pany of which they were the directors. It is a request for
them to pay a particular sum of money, due from the com-
pany to the drawer. It is payable absolutely. Upon its face
there is no apparent uncertainty affecting its negotiability, and
technically, it may be regarded as a bill of exchange. Chitty
on Bills, ¢. 5, p. 132, 139; Bayley on Bills, c. 1, § 6; Story
on Promissory Notes, §$ 22, 25, 26 ; Story on Bills, § 46.

From the evidence reported, we cannot determine that the
defendant had not reasonable expectation that the draft would
be duly honored, and he was, consequently, entitled to notice
of its presentment and dishonor.

It appears that the bill was presented to the president of
the board of directors for acceptance and payment, and that
he declined accepting or paying it, alleging that the drawer
owed the company. Notice of this was given to the defend-
ant, though, as it would seem, not seasonable, and with full
knowledge of the facts, he agreed “to arrange with the com-
pany, so that the draft should be paid.” This amounts to a
waiver of the consequences that might have followed the
laches of the holder, in presenting the bill, or giving notice
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of its dishonor. Chitty on Bills, ¢. 10, p. 501, a; Story on
Promissory Notes, § 364.
Judgment on the default.
Surprey, C. J., and WeLLs, Rice and Hatuaway, J. J,,
concurred.

Fravkrin Bank versus Coorer, FErxeculor.

Where, in a suit upon several distinet indebtments, a set-off claim is allowed
by the jury, the law presumes the amount to have been allowed ratably
upon each of the indebtments.

A surety upon one of such indebtments, has no right to claim, that such set-
off be applied by priority, upon that particular indebtment,

O~ FacTs AGREED.

On Jan'y ll: 1849, an action in favor of the plaintiffs was
pending against W. & H. Stevens, upon the following notes
and drafts, on which said W. & H. Stevens were liable, viz.:

Three notes signed by them as prmmpals, and by the de-
fendant’s testator, as surety ; —

A draft made by J. O. P. & F. Stevens for $810,28,
accepted by W. & H. Stevens, and indorsed to the plaintiffs ;

A note made by J. O. P. Stevens for $1200, payable to W.
& H. Stevens, and by them indorsed, waiving demand and
notice ; —

A draft made by J. O. P. & F. Stevens, for $1425, ac-
cepted by W. & H. Stevens and indorsed to the plain-
tiffs ; — also,—

A note made by W. & H. Stevens, for $600, negotiated
to the plaintiffs.

On the same Jan’y 11, 1849, the plaintiffs held drafts of
about $6000, against the firm of C. & G. W. Stevens.

The bark Keoka was placed in the hands of the plaintiffs,
upon their written stipulation, that it should be sold, and its
avails appropriated as follows; —

1. To discharge said drafts of about $6000, against C. & G.
W. Stevens ; —
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2. to pay Franklin Stevens $1500; —

3. the residue to be applied *“ on demands which the Frank-
lin Bank, [the plaintiffs.] have against W. & H. Stevens.

The bark was sold, and its avails amounted to $8663,91,
making a balance of $1253,64, to be appropriated according to
said agreement, towards the said demands in suit against W.
& H. Stevens.

For that balance W. & H. Stevens filed their set-off ac-
count in said suit and its amount was allowed by the jury,
leaving a large judgment against W. & H. Stevens.

That judgment being unsatisfied, the plaintiffs have brought
this action against the surety on the three first above men-
tioned notes, being a part of the demands upon which' judg-
ment against W. & H. Stevens was recovered.

Among said demands- the one earliest payable was that of
$1200, made by J. O. P. Stevens, and indorsed by said W.
& H. Stevens., The demands which had the next earliest
pay day were the notes now in suit.

The defendant contends that, as his testator was merely a
surety, the said balance of $1253,64, should be applied to
" the notes which he signed, being the three notes now in suit.
By agreement of parties, the action was then defaulted, and
continued for such judgment as the law, upon said facts shall
require.

H. W, Paine, for the plaintiffs.

1. The payment should be applied to the note for $1200,
as that note was older and fell due before either of the notes
in suit. Boody v. United States, 1 W. & M. 150 ; Hager v.
Borgent, 1 Bay. (8. Car.) 497.

2. If this be unsound, it is then contended that the payment
shall be applied first to the note for $600, as for this the plain-
tiffs had no security. Portland Bank v. Brown, 22 Maine,
295.

3. If neither proposition be sustained, then it is contended
that the payment shall be applied pro rata, upon all the notes
and drafts held by the plaintiffs, on which the judgment was
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recovered. Cumberland Bank v. Cunningham, 24 Pick.
270 ; Blackstone Bank v. Hill, 10 Pick. 129.

FEvans, for the defendant.

That claim against W. & H. Stevens, which first became
payable, was for the debt of J. O. P. Stevens, on which W,
& H. Stevens were merely indorsers or guarantors. Where
the parties do not appropriate payments, the law will apply
them to the proper individual debt of the payer, in preference
to his liability for third persons. This, too, is the justice of
the case. One’s property should go to pay his own debts be-
fore those of another. The sureties have a right that it should
be so applied.

It does not appear that W. & H. Stevens ever were inform-
ed of the receipt of these proceeds, or had opportunity to elect
how they should be applied. 1t was not a payment in the
ordinary mode.

The plaintififs made no election where to apply it, but by
bringing suit against W. & H. Stevens, on all the demands
held by them, and giving no credit, elected not to allow it on
any; and the debtors may now elect. Portland Bank v.
Brown, 22 Maine, 297.

Where money is paid, and no application is made by either
of the parties, the law will make such application as it deems
just and reasonable. Robinson v. Doolittle, 12 Vermont, 246.

It is just and reasonable that it should be applied to the
oldest debt of the party paying, in preference to an older one
where he is merely surety.

Howarp, J. —On January 19, 1849, the plaintiffs receiv-
ed the proceeds of the bark Keoka, to be appropriated accord-
ing to the terms of their written agreement with C. & G,
W. Stevens, dated January 11, 1849. There was a provision
in the agreement, that after certain specified payments were
made, the remainder was to be applied “on demands the
Franklin Bank have against W. & H. Stevens.” The bank
then had two drafts on W. & H. Stevens, and by them ac-
cepted, not then due, and a note of a prior date, signed by
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them, payuble to their own order on demand, and by them in-
dorsed ; also a note over due, on which they were indorsers
waiving demand and notice, together with the three notes
now in suit.

After the maturity of the drafts, the plaintiffs sued W. &
H. Stevens on all of the notes and drafts, in one action, and
they filed in set-off, generally, the amount of the remainder
thus received by the plaintiffs for their benefit, which was
allowed by the jury, in set-off, generally, and judgment was
rendered for the plaintiffs for the residue.

The testator was surety on the three notes in suit, but had
no connection with any of the other notes mentioned, or with
the drafts. 'The defendant insists, that the remainder of the
proceeds of the bark should be applied, exclusively toward
the payment of the notes in suit.

The general doctrine of the rights of debtors and creditors,
respectively, to appropriate payments, does not appear to be
involved iu this case. For both debtors and creditors, in the
former case, (Bank v. W. & H. Stevens,) having neglected
previously to apply the payment, at the trial the debtors
claimed to have it allowed against all of the demands in gross,
and it was so appropriated, by consent of the creditors, or by
operation of law.

The plaintiffs and the principal had a right to apply the
payment to any or to all of the demands, as they preferred,
and the defendant, as surety, cannot change their application.
He does not appear to have had any legal connection with the
fund from which the payment was made, and he has no right
to complain of the appropriation.

The application of the payment has, in fact, been made in
accordance with the original agreement of the plaintiffs, and
the intention of the parties in interest. And it may fairly be
deduced from the doctrines of the civil and the common law,
on the imputatibn or apprepriation of payments, as a just con-
clusion in this case, that as the plaintiffs blended their de-
mands in one suit, forming but a single claim against W. &
H. Stevens, and as the general payment was set ofl against
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that claim, all the demands were satisfied ratably, and that the
notes now in suit were paid in that proportion. Domat’s Civil
Law, by Strahan, B. 4, T. 1, § 4, Rule 7; 1 Poth. Obl, by
Evans, Part 3, c. 1, Art. 7, § 532, Rule 5, n. a; Devaynes v.
Noble, 1 Meriv. 605—-607 ; Perris v. Roberts, 1 Vernon, 34 ;
Shaw v. Picton, 4 Barn. & Cress. 715; Favenc v. Bennett,
11 East, 42 ; Pattison v. Hull, 9 Cowen, 762-776, n. b;-
Blackstone Bank v. Hill, 10 Pick. 129; Commercial Bank v.
Cunningham, 24 Pick. 276.

The plaintiffs will have judgment upon the notes declared
on, deducting the accounts paid, in the mode stated.

Sueprey, C. J., and Texvey and WeLws, J. J., congurred.

(*) StaTE versus SEYMOUR.

That the acts, necessary to constitute the crime of burglary, were committed
in the night time, is sufficiently stated by an averment in the indictment, -
that they were committed on a specified day, about the hour of twelve in the
night of the same day.

InpicTment for burglary, charging that the breaking, enter-
ing and stealing were committed on a specified day, “ about
the hour of twelve in the night of the same day.”

After a verdict of guilty, the defendant moved in arrest of
judgment, for the reason that it did not appear from the in-
dictment that the acts were committed in the night time.

H. W. Paine, in support of the motion.

The bill is drawn with reference, apparently, to § 8, c. 155,
R. S.

The verdict of guilty is but a verification of the averments
in the bill. If the charge does not necessarily import a crime,
there can be no sentence. Stale v. Godfrey, 24 Maine, 252.

May it not be true that the defendant broke and entered
“ about the hour of twelve in the night” and equally true,
that he did not break and enter in the night time? That is,
“during that part of the natural day when the light of the

YoL. xxxvL 29
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sun has so far disappeared, that the form of a person eould not
be distinguished "’

The word “about” is defined by Lexicographers to signify
“near to” —in point of tirne, place or number.

How near in point of time must two events oceur, that it
may with propriety be said that one took place about the time
the other did ? How long hefore or after the occurrence of one
event must another event happen, to make it improper to say
they occurred about the same time?

The word about is one of the loosest and most indefinite
in the language. It is used to indicate a want of certainty,
to show that the person using it does not intend to be pre-
cise.

In State v. Baker, 34 Maine, 52, it was held that an aver-
ment that an offence was committed “about the first day of
Aungust” was bad, And though the time was not material,
and the proof might apply to a day long before or long after
the day stated, it was too indefinite and uncertain.

Suppose defendant had been charged with breaking abous
the hour of eight in the night, would that be sufficient? Yet
that case does not in principle differ from this case.

It may be said, that a proper punctuation would remove the
difficulty, that a comma after the word * twelve” would show,
that defendant was charged with breaking in the night about
the hour of twelve.

But it will hardly be contended, that when the language of .
an indictment is ambiguous, it is to be construed most strongly
against the accused.

It was held in Massachusetts to be unuecessary to set fortl
the hour when a burglary was committed, because of the
peculiar provisions of their statute, and it is intimated, that
it would be necessary to state the hour but for that statute,
Commonwealth v. Williams, 2 Cush. 583.

Does the word ¢ burglariously” cover the supposed defect ?

A felonious taking is larceny ; but it would not be enough
to charge one with a felonjous taking, without averring that
he stole.
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Murder is killing with malice aforethought; but to aver that
one killed another with malice aforcthought, without averring
that he murdered him, would not be sufficient.

To allege that one sold ardent spirit against the form of the
statute, is not enough. It must be averred that he was not
licensed.

Defendant is not liable under § 11, c. 155, because there is
no averment that the occupants were put in fear. Nor can
the defendant be sentenced for simple larceny, because the
number of articles taken is mot stated. Hawk. B. 2, c. 25,
$ 74,

Such a count would be bad in a writ for trespass.

R. C. Vose, County Atlorney, contra.

Per Curiam. — Motion overruled.

(*) DexnisoN & al. versus BENNER.

Persons summoned as trustces to the prineipal defendant are parties to the
suit,

They are parties adverse to the plaintiff.

A creditor brought two separate suits against different persons. In one of
the suits, he summoned trustees. He then proposed in writing to another
creditor of the same defendants, that he would discharge his said claims,
upon receiving, among other things, <“an obligation from the adverse parties
to forbear any suit or trouble to him on account of his proceedings against
them.” — Held, that an instrument signed by the defendant in one of said
suits, containing, first, a formal receipt in full of all demands, and secondly,
an agreement that ¢ neither party ” should be entered in the suit against the
other defendant and trustees, does not constitute the obligation contemplated
in the plaintiffs’ written proposal.

Onx Facrs AGREED.

The plaintiffs, being merchants in Boston, were creditors of
one John Benner, against whom they had a suit pending in which
his property is attached, and several persons summoned as his
trustees. And they have brought this suit against Washing-
ton Benner for fraudulently concealing the property of their
debtor, John Benner, and in this suit have attached property
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and summoned trustees. One Hanson, of Boston, also had a
large debt against Washington Benner, who was unable to
pay, because his property was attached in this suit.

Hanson thereupon procured an agreement signed by the
plaintiffs as follows. — “ We have agreed with Mr. J. B. Han-
son to settle our claim against John Benner, and discharge the
suit against Washington Benner, upon the payment of five
hundred and fifty dollars cash, within thirty days, and an obli-
gation from the adverse parties to forbear any suit or trouble
to us on account of proceeding against them. Boston, Febru-
ary 15, 1849.7

Hanson then came to Maine, and undertook with Washing-
ton Benner to discharge the plaintiffs’ claims against the Ben-
ners, and gave to Washington Benner the following paper : —

« Received of Washington Benner five hundred and fifty
dollars, in full discharge of all claims in favor of J. N. Den-
nison & .Co., and against John Benner of Waldoboro’ ; and
the action now pending in favor of J. N. Dennison & Co.
v. John Benner, in D. C. M. D. Lincoln county, is to be
entered neither party, and the action of J. N. Dennison &
Co. against Washington Benner, now pending in D. C. M. D.
Kennebec county, is to be entered neither party ; and I, the
said J. B. Hanson of Boston, hereby, in consideration aforesaid,
obligate myself to the full performance of the above stipula-
tions. Feb. 20, 1849, “J. B. Hanson.”

Hanson, having returned to Boston, proposed to pay the
plaintiffs the $550, and to close the business.

The plaintiffs thereupon wrote an order upon their attorney
at Waldoboro’, as follows : -— ¢ Having made an arrangement
to compromise our claim cn John Benuer, on certain condi-
tions, which have been fulfilled, we request you to hand over
to said Benner his notes which are in your hands. —

“ Yours teuly, —J. N. Dennison & Co.”

Also an order upon his attorneys at Augusta, as follows : —
“ Having made an arrangement to discontinue our suit against
Washington Benner, on certain conditions which have been
fulfilled, we request you therefore te cause said suit to be dis-
charged. “ Yours truly, —J. N. Dennison & Co.”
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The plaintiffs offered these orders to Hanson, who refused to
receive them, claiming that as Washington Benner had paid
the $550, the notes of John Benner should be delivered for
the use of Washington. To this course, the plaintiffs would
not assent. Hanson then made a tender to the plaintiffs, of
which they gave him a written acknowledgment as fol-
lows: —

¢ Boston, Feb. 28, 1849.

“ We acknowledge, that J. B. Hanson on this day tendered
us $550; also that he tendered us a paper signed by Wash-
ington Benner, of which the following is a copy : —

“ February 20, 1849.

Received of J. N. Dennison & Co. one dollar in full of all
claims and demands of every description, and the action now
pending in the District Court in Lincoln county, J. V. Denni-
son & Co. v. John Benner & trustees, isto be entered neither
party both as regards principal and trustees, and the action
J. N. Dennison & Co. v. myself, in the District Court, M. D.
Kennebec county, is to be entered neither party.

(Signed,) ¢ Washington Benner.”

It was agreed by the parties, that if the foregoing facts
constitute a defence, the plaintiffs are to become nonsuit;
otherwise the action is to stand for trial.

Shepley & Dana, for the plaintiffs.

The paper signed by the plaintiffs, if it is to be treated as
a binding contract, was simply a consent to take a part of
their debt in discharge of the whole, upon conditions never
performed or offered to be performed. In giving up so large
a portion of their debt, they wished to be free from all danger
or necessity of further litigation or expense. They therefore
required ‘“an obligation from the adverse parties to forbear
any suit or trouble to them.” :

The only obligation that was offered was the informal re-
ceipt of Washington Benner, and his agreement that the suit
against John Benner and trustees, should be entered ‘neither
party.” It does not appear that either John Benner or the
trustees were consulted, or that they consented to the ar-
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rangement, and nothing prevented them from ignoring the
settlement, and obtaining heavy costs against the plaintiffs.

When informed that the money and papers were ready, the
plaintiffs expressed a willingness to receive the same as they
had agreed, and sent to Hanson their orders upon their attor-
neys. But when they discovered that, instead of treating with
their debtor and discharging him, they were called upon to
deal with speculators, and to sell John Benner’s note without his
knowledge or consent, and this too without any offer of the
obligations insisted upon in whatever agreement there was,
they very properly refused to deal further with this Hanson.
If they were bound by any agreement, this step demanded by
Hanson was no part of it. 'They took the only safe course.
They were bound to no other, and the action should stand
for trial.

Morrell, for the defendant.

The paper signed by the plaintiffs constituted Hanson their
agent, to settle with the Benners and to discharge their claims.
So it was meant. So Hanson understood it, and acted upon
it.  After Hanson’s return to Boston, they recognized his
doings in their behalf.

Upon this construction, the only question that arises is,
whether the terms imposed in the instrunmient have been com-
plied with by the defendant.

“Payment” of the sum stipulated for was made within
the time mentioned (the 20th February,) and it was agreed,
as stated in the paper signed Ly Hanson of that date, and
received and accepted by the “adverse parties,” that the suits
then pending could be entered neither party. Washington
Benner also gave a writter “ obligation’ or release of all claims.

There is no complaint that the suit of Jno. Benner has not
been disposed of as agreed, nor that the defendant has not
been ready so to dispose of the suit against him.

But it is argued, that the terms of the plaintiffs’ agreement
required an obligation from ‘the adverse parties to forbear
any suit or trouble,” and that these terms have never been
complied with.
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What sort of obligation does the instrument provide for?
An obligation in writing, under hand and seal? 'The instru-
ment does not in terms provide for an oblication in writing,
and the language employed does not necessarily, nor ordi-
narily imply an agreement in writing. If the plaintiffs will
insist upon a literal and strict construction of the instrument,
they are entitled to that, but to no more.

But what did the plaintiffs intend ? It is reasonable to sup-~
pose, that they intended, when the claim was ¢ settled and
suit discharged,” to have such obligation from the Benners,
either verbal or written, as would free them from future
tronble. Such indemnity they were fairly entitled to, and
they have got it.

‘What did the case require? The plaintiffs had a suit against
John Benner on his promissory notes to them. It will not
be contended that the plaintiffs, upon the settlement of those
notes and the suit founded on them, nceded or expected a
written obligation from him “to forbear any suit or trouble
on account of proceedings against him.” By the voluntary
settlement of the demand, he had waived all claim for cost
and that difficulty would be fully met by the verbal obligation
for the arrangement of the suit.

But it is said there were trustees, and “nothing prevent-
ed them from claiming cost.” The case does not show
that the trustees were in a position to claim cost, or were
entitled to it, and if they were, the answer is, it is not against
the payment of cost that the ¢ obligation” was to provide; it
was ‘“to forbear any suit or trouble,” &c. Moreover the
trustees are not ¢ the adverse parties” named in the paper of
Feb. 15, who were to give an obligation to forbear. The plain-
tifl’ proceedings against them were not of such a character
as made it necessary to provide for it.

But we are not left in doubt as to what sort of obligation
the plaintiffs expected and required. Hanson, having settled
and discharged the claim and suit against the defendant, re-
turned to Boston and notified the plaintiffs of his doings. With
the knowledge of what had heen done by Hanson, and in pur-
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suance thereof, on the 28th of February they write to their
attorney in the suit against John Benner, and who had the
notes, that “ the conditions have been fulfilled,” and request
him to deliver up the notes. In this note there is a direct
recognition of the settlement made by Hanson and of his
authority to make it, and an express and unqualified admis-
sion that the conditions upon which the claim upon John
Benner was to be compromised, had been fulfilled.

Now why is this suit not entered ‘neither party,” accord-
ing to the agreement made with Hanson?

It is simply owing to some misunderstanding or disagree-
ment between Hanson and the plaintiffs, in no way connected
with the defendant, and growing out of matters not involved
in, or connected with, the settlement of the claim against John
Benner and the discharge of the suit against the defendant.

It seems that Hanson claimed to have the notes delivered
for the use of the defendant. But the defendant, in the set-
tlement and discharge, did not make the delivery of the notes
a condition with the plaintiffs. He gives them an uncondi-
tional release, and pays over to their agent the money uncon-
ditionally. The defendant never has, and does not, claim
that Hanson shall hold the money and release until these notes
are delivered for his benefit. 'The money and the release are
unconditionally in the hands of Hanson, who was the plain-
tiffs’ agent, and the defendant claiming nothing from either ;
why then should not this suit be discontinued ?

So far as appears from the terms of the settlement ; so far as
appears from the statement of facts; and so far as depends
upon the defendant’s disclaimer here, Hanson acted without
the authority, knowledge or assent of the defendant, in what
took place between him and the plaintiffs. The defendant
had got his discharge, and should not be prejudiced by any
acts of Hanson.

But it would seem that Hanson did not refuse to pay over
the $550, and deliver the obligation of the defendant to the
plaintiffs, unless they would deliver the notes for defendant;
for although he proposed to do so, yet when it was declined
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by them, he immediately offered and tendered both money
and obligation, which the plaintiffs refused, and which they
can now have if they choose.

Shepley & Dana, in reply.

The attempt to foist Hanson upon the plaintiffs, as their
agent, does violence to the case. 'The paper given him by
the plaintiffs will bear no such construction. He came to
them upon an errand of his own; all his desire was to better
himself by obtaining an easy discharge for his debtor from
the plaintiffs. This object was known to them and, of itself,
would prevent their authorizing him to act at all for them in
any trust relation. He was acting in concert with this de-
fendant, who is the only one he calls upon in Maine ; who is
the only one that signs any obligation; who is the one that
furnishes the funds, and demands to be subrogated to the
plaintiffs’ rights against John Benner. In the face of all this,
the pretence that he was all the while our agent is unfounded,
and is caused wholly by the exigencies of the defendant’s
case. '

It is argued that the defendant has done all that was re-
quired, and has made no claim against the plaintiffs. But
this affords no reason, if it were so, why the plaintiffs should
have accepted at the hands of Hanson a less complete dis-
charge of claim or suit than was stated in their writing. Be-
sides, the suit against J. Benner and trustees is still pending,
and they have not yet had any opportunity for claiming costs
against the plaintiffs. John Benner never consented that the
suits should be entered ‘ neither party,” nor has he given any
agreement that he would not claim cost, if the plaintiffs were
to do what the defendant demands of them.

SmerLey, C. J.—The paper signed by the plaintiffis and
bearing date on February 15, 1849, cannot be considered as
constituting J. B. Hanson their agent. If Hanson could not
induce the Benners to accede to the proposed terms of settle-
ment, he could not be required to cairy that agreement into
effect. The plaintiffs conld not have maintained any action

VoL. XXXVI. 30
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against him upon it. 'That paper is what it purports to be,
an agreement or offer of the plaintiffs, to settle their suits
against the Benners upon certain terms, and placed in the
hands of Hanson, that he might avail himself of the benefit
of it. It would become binding upon the plaintiffs upon an
acceptance and performance by Hanson. He insists that there
has been a performance. The mouey to be paid was tendered
within the stipulated time, A paper signed by the defendant
acknowledging the reception of one dollar “in full of all
claims and demands of every description,” and stating that an
entry of neither party was to be made in the plaintiffs’ action
against John Benner and trustees with respect both to princi-
pal and trustees, and that a like entry was to be made in their
action against himself, was also tendered. No other paper or
proof appears to have been presented.

The plaintitfs, by their agreement, were entitled to have
“an obligation from the adverse parties to forbear any suit or
trouble to us on account of proceedings against them.”

T'rustees are parties to a suit, and were adverse parties to
the plaintiffs in their suit against John Benner. If the parties
defendant in that suit could recover costs against the plaintiffs,
it would occasion trouble to them on account of those pro-
ceedings. No document or proof was presented to the plain-
tiffs showing, that those defendants, either principal or trustees,
had agreed to an entry of neither party or to relinquish their
claims to costs.

The defendant in this action and Hanson assumed to make
such an agreement for them, but it does not appear that they
had any authority whatever to do so. Nor does it appear,
that the suit against John Benner and trustees, has ever been
discontinued or adjusted in any other manner, or that the
trustees have been discharged without costs, or that the plain-
tiffs are not Liable to pay costs to them.

There does not therefore appear to have been a substantial
compliance by Hanson with all the material terms offered by
the plaintiffs.

It does appear, that they stated in the orders prepared for
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their attorneys, that the conditions of their agreement had
been fulfilled. They must have done so under a misappre-
hension of their rights or from a willingness to waive a more
strict performance, if that arrangement was perfected. Han-
son declined it; and their erroneous statement or waiver
founded upon it fell with it. Being part of an arrangement
never completed the plaintifls cannot be bound by that declar-
ation. The action is to stand for trial.

WerLs, Howarp and Hataaway, J. J., concurred.
Rick, J., concurred in the result.

INHABITANTS OF AvUcUsTA wersus InmaBrrants oF KiNGFIELD.

By R. S.c. 32, § 1, mode 2, «legitimate children shall follow and have the
settlement of their father, if he have any within the State, until they gain a
settlement of their own; but if he have none, they shall in like manner
follow and have the settlement of their mother, if she have any.”

If the father of the pauper never had any settlement in the State, and has
voluntarily and absolutely abandoned and deserted his wife and left the
State ; while he is living, she can gain no settlement independent of her
husband in her own right.

And if she marry another illegally, while her first husband is living, she can
acquire no rights by residence under that association.

But her settlement, atthe time of her marriage, is not lost or suspended by
marrying one having no settlement in the State.

Where the mother of the pauper at the time of her marriage lived with her
father, who had a settlement in the town where they lived, this will not
authorize the Court to infer that the mother had a derivative settlement
from her father.

Ox Facrs AGrEED.

Assumpsir, for the support of one Granger, a pauper. The
notice and answer were regular and seasonable. 'The amount
claimed was necessarily expended.

William Granger, the father of the pauper, never had a
settlement in this State. In Sept. 1815, he married Sally
Trask, the mother of the pauper, at the house of her father
in Kingfield,—he then having a settlement in that town, and
she residing with him.
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William Granger left his wife and the State, before the
pauper was born at his grandfather’s in Kingfield, which was
May 6, 1816, and has never contributed to the support of her-
self or his child, though she often heard from him, by way of
other people, as living in New Brunswick, as late as the year
1842.

The mother and pauper continued to reside in Kingfield,
in her father’s family, till October, 1821 or 1822, when she
married one Moody. In Feb. following, she, with Moody, re-
moved into another town, and from thence to Bingham. In
1849, or 1850, Moody died. They never received aid as
paupers. ;

The pauper continued to reside with his grandfather, and
did not live with his mother after her marriage with Moody.
In 1822, the grandfather, with the pauper, moved from King-
field to Freeman, where they both lived together till the pau-
per became twenty-one years of age. Up to that time neither
received aid as paupers. Since arriving at twenty-one years
of age the pauper has gained no legal settlement.

It was stipulated, that upon these facts, the Court might
draw such inferences as a jury might, and render judgment
by nonsuit or default.

Baker & Titcomb, for the plaintiffs, took the following
positions : —

1. The mother of the pauper had her residence in King-
field, which was not changed by the marriage with Granger.
The pauper’s residence was in Kingfield, where he was born,
the father having no other residence in this State.

2. The marriage with Moody, during the life of the first
husband, was void, and no settlement of the mother of the
pauper through her was gained thereby, or by her subsequent
residence with Moody.

3. The pauper was emancipated, and gained a residence of
his own, by residing with his grandfather in Kingfield, pursu-
ant to § 2, c¢. 122, of Act of 1821. F'rectown v. Taunton, 16
Mass. 52; Granby v. Amherst, 7 Mass, 1; FLubec v. Fast-
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port, 3 Greenl. 220; Dennysville v. Prescott, 30 Maine,
470; St. George v. Deer Isle, 3 Greenl. 390.

Paine & Pillsbury, for defendants.

The plaintiffs are to satisfy the Court, that the defendants
are chargeable. 'The burden of proof is on the plaintiffs.

The case finds that the father never had a settlement in the
State, and that the pauper has not gained a settlement since
he was twenty-one,

Ist. The pauper is not proved to have gained a settlement
in Kingfield through his mother.

It is true that the mother’s father had a settlement in King-
field at the time of her marriage, Sept. 28, 1815, and she was
then residing with him. But non constat that she then had
the settlement of her father. He may have gained a settle-
ment there after she became twenty-one.

2d. But if the pauper’s mother did have a settlement at the
time of her marriage in 1815, she has since that gained a set-
tlement in Bingham, and the pauper derivatively through her.
She married a second husband in October, 1821 or 1822, and
by carefully examining the statement, it appears that she mov-
ed with her second husband to Bingham sometime in 1826 or
1827. The pauper, born in 1816, would then have been ten
or eleven years old. 'The mother, with her husband, contin-
ued to reside in Bingham from 1826 or 1827, to 1849 or 1850,
receiving no aid as a pauper.

But it will be contended that the second marriage was void
and that the pauper’s mother could gain no settlement in Bing-
ham by living there with a man who was not her husband.

The statement shows that prior to the birth of his child, in
1816, the father of the pauper left his wife and child, and
abandoned the State, but that the wife heard from him as late
as 1842.

The facts are not inconsistent with the wife’s honesty. She
may not have been married till the first husband had been
gone seven years, and up to that time she may not have heard
from him. A jury would be anthorized to infer this in the
absence of proof to the contrary.
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The second marriage, therefore, was not illegal and void,
and the wife might gain a settlemeut under her second hus-
band in Bingham.

Bat if the second marriage was illegal and void, the woman
was competent to gain a settlement in Bingham in her own
right.

The case abundantly shows that the husband utterly aban-
doned his wife in 1815 or 1816 and the State too. Now it
has been settled that under such circumstances the wife may
be treated as a feme scle; may contract, sue and be sued.
Gregory v. Paul, 15 Mass. 31; Gregory v. Pierce, 4 Met.
478 ; Beane v. Morgan, 4 M’Cord, 148; Arthur v. Broad-
wazx, 3 Ala. 557. . If then a feme sole for one purpose, why
not for this?

3d. The pauper was emancipated and gained a settlement
in Freeman, by being there from 1822 till he was twenty-one,
receiving no aid as a pauper. His father had utterly abandon-
ed him ; his mother had ceased to have care of him. Wells
v. Kennebunk, 8 Maine, 201.

Howarp, J. — It is adrnitted that the fdther of the pauper
never had a settlement within this State. The pauper would,
therefore, ¢follow and have the settlement” of his mother,
if she had any. Statute, 1821, c. 122, § 2, mode 2.

It is admitted that the mother resided with her father,
when she was married, in 1815, and that he then had a settle-
ment in Kingfield. But it is not admitted, or proved, that
she had a derivative settlement from him; nor does it appear
that she acquired a settlement in that town, unless it was
gained subsequently to her marriage. It is not material in
this case, to inquire where her settlement was, if it were not
in the town of Kingfield.

The pauper was born in 1816, and before that time, his
father had left the mother and the State. The settlement of
the mother, if she had any, at the time of the marriage,
would-not be lost or suspended by her marrying one having
no settlement in the State ; but she could not gain a settle-
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ment in her own right, after marriage, and independent of her
husband, while he was living, and the marital relation subsist~
ed. She would be restricted in this respect, by the general
legal disabilities of a feme covert. His absence from her, and
from the State, and neglect to contribute to her support,
would not restore her to the rights of a feme sole; for, as
agreed, she often heard from him through others, and as
late as in the year 1842, as living in the Province of New
Brunswick. His death could not, therefore, be presumed from
his absence, nor was the marriage thereby dissolved,

Where the husband has voluntarily, and absolutely deserted
the wife, with intention to renounce the marital rights and
duties, and has gone out of the State to remain, or was never
an inhabitant of the State; or where he compelled her to
leave, and continue separated from him, in another State, the
general rule of the common law imposing upon her the dis-
abilities of a married woman, has been relaxed, and she has
been allowed to act as a feme sole, so far as to contract debts,
and transact business in her own name, and to sue and be
saed. In such cases she is partially relieved from her legal
incapacity, from necessity, and in reference to her security
and protection; but the relief extends no further than the
objects to be attained. She is not wholly absolved from the
general obligations, duties and disabilities of a married woman.
She cannot marry again during the life of the husband; nor
can she acquire any rights, independent of him, not specially
authorized by law, which conflict with the matrimonial rela-
tion. The law favors the continuance of that relation, and
countenances no act of either party tending to its dissolution,
without sufficient cause ; and therefore, the gaining of a sep-
arate settlement by either, during marriage, is unauthorized,
and not warranted by law. Hallowell v. Gardiner, 1 Maine,
93 ; Jefferson v. Litchfield, 1 Maine, 196 ; Gregory v. Pierce,
4 Met. 478; See Co. Lit. 132, b. 133, a; De Gaillon v.
L’ Aigle, 1 B. & P. 357; Stratton v. Bushnack, 1 Bing.
N. C. 139.

The second marriage of the pauper’s mother, “in 1821 or
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1822,” was unlawful, and she acquired no rights by residence
under that association. It therefore appearing that the father
of the pauper had no settlement in this State, and not appear-
ing that the mother had any in Kingfield, the pauper could
not have a derivative settlement from either in that town.
Before he was of age, he was not competent, upon the facts
stated, to gain a settlement in his own right, and it is admit-
ted, that since that time, none has been acquired.
Plaintiffs nonsuit.

SuepLey, C. J.,and WeLLs and Hatuaway, J. J., concurred.

Ricuarps versus Morse § als.

‘Where, in an action of forf, the defendant was arrested on the writ and com-
mitted to prison, but was subsequently released on giving bond to the
plaintiff, in accordance with the provisions of § 17, ¢. 148, . 8.; and after
judgment was recovercd against him, neglected to comply with the condi-
tions of the bond; — Held, that such bond was obligatory as a statute bond.

In & suit on such bond, the damages will be the amount of the judgment and
costs of the action in which it was given, with the interest thercon.

O~ Facrs agreED.

Desr, on a bond given by Joseph Morse, the principal, for
release from imprisonment on mesne process, in an action of
tort, in accordance with § 17, ¢c. 148, R. 8.

Judgment was rendered in that action against Morse, which
has never been paid, nor did he within the time set forth in
the condition of the bond, cite the creditor, or make any
disclosure.

The case was submitted to the Court for a legal decision.

Morrell, for defendants,

The bond is such as is authorized, when the arrest is made
on mense process founded on contract, under provisions of §
2, c. 148, R. 8.

The action on which this bond was given was not found-
ed on contract, and the arrest was not made in pursuance of
the provisions of the above section.



KENNEBEC, 1853. 241

Richards ». Morse.

The arrest was made under § 9, which authorizes the writ
to issue against the body of defendant, and that he might be
arrested and imprisoned, or give bail, as provided in c. 114.

The bond taken, was not the bond authorized and required
by § 9, c. 148. This bond required other and different duties
of defendant snd imposed different penalties.

The bond authorized by § 17, is given as an additional
privilege or right, to a person arrested on mesne process, found-
ed on contract.

By sections 3, 4 and 5, provision is made for disclosure of
such person, and by § 7, he may be discharged from arrest
upon such disclosure ; and by the 17th §, he “ may also be re-
leased from such arrest by giving bond.”

Thus, a person so arrested, may procure his release by sub-
mitting himself to examination, &c. or he may also, in like
manner, be released by giving bond.

And this provision is made for a person who stands to the
plaintiff in the relation of debtor. It is a process for the re-
lief of poor debtors. It is based upon the idea of what
power a creditor should have over his debtor, and the specific
relief a debtor should have when the creditor is pursuing him
with legal process.

He may disclose before the magistrates, and procure his re-
lease from arrest, or he may give bond that he will disclose
after final judgment, and in like manner be released.

The bond required by § 9, is distinguishable from this as
a common bail bond, the primary meaning of which is, a spe-
cialty, providing for the appearance of the defendant at Court.
Bouv. Law Dict., ¢ Bail Bond.”

It is also to be taken to the sheriff or officer serving the
process.

May, for the plaintiff.

Rice, J.— This is debt on a bond given under the pro-
visions of § 17, c. 148, by Joseph Morse, to the plaintiff, to
procure his release from imprisonment, he having been arrest-

YoL. xxxvI 31
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ed on mesne process in an action of erim. con. commeneed
against him by the plantiff.

The defendant contends that this is not a statute bond, and
that the action cannot be maintained; that he, having been
arrested on mesne process in an action of tort, the only bond
authorized by the statute is prescribed by $ 95, of c. 114,
and should run to the sheriff; with the condition, that the
defendant should appear and answer to the suit, and abide the
final judgment thereon, and not avoid.

It is also contended that the 17th § of c. 148, applies only
to cases of arrest in actions originating in contract, express or
implied, and when the relation of debtor and creditor exists.

Technically, a tort feazor is not a debtor, so long as the
claim against him is in right of action merely, nor is a party
having a claim against another, for a wrong done, a creditor,
until that claim has been ascertained and the damages liqui-
dated by a judgment. Before judgment, the relation of plain-
tiff and defendant exists, between parties thus situated, but
not that of debtor and creditor. After judgment, and after
the damages have thus been liquidated and determined, the
defendant becormes the judgment debtor, and the plaintif the
judgment creditor.

By keeping these distinctions in view the application of
the provisions of the statute become easy. In chapter 148,
sections from two to eight, inclusive, the provisions relate to
arresls on mesie process, in actions originating in contract, in
which the relation of debtor and creditor exists. 'The deblor
is therefore authorized to cite the creditor to hear him dis-
close, &c.

Section 9, authorizes arrests in actions not founded in con-
tract and provides for a release by giving a boud to the sheriff
according to provisions of § 95, c. 114,

Sections from 10 to 16, inclusive, provide for disclosure,
&ec., in cases where there has been no arrest.

Section 17, is as follows; ¢“whenever any person shall be
arrested or imprisoned on mesne process, in any civil action,
he may be also released from such arrest by giving bond to
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the plaintiff, with surety or sureties to the acceptance of the
plaintiff; or approved by two justices of the peace and of the
quorum, of the county, where such arrest or imprisonment
may be, in double the sum for which he is arrested or impris-
oned ; conditioned that he will within fifteen days after the
last day of the term of the court at which the judgment shall
be rendered in such suit, or after the day of the rendition of
judgment if before a justice of the peace, notify the judgment
ereditor,” &e., for purpose of disclosing.

These provisions, it will be observed, are broader and more
comprehensive than those in the preceding sections, and ap-
ply to arrests on mesne process in all civil actions, whether
originating in tort or contract. Hence the bond is not to the
creditor, a term before judgment only applicable to actions
in contract, but to the plaintiff, a term at all times, equally
applicable, whether the action originate in contract or tort.
Then, the condition of the bond is, to notify the judgment
creditor, after the rendition of judgment, which applies as
well to actions in tort as in contract.

From these considerations, we think the bond is a statute
bond and that judgment must be for amount of the execution,
interest and costs.

Sueerey, C. J.,, and Tenx~ey, ArpLrron and Currineg,
J. J., concurred.

WirLians, Judge of Probate, versus Esry.
Same versus DiNGLEY.

By § 16 of c. 113, of R. 8. it is cnacted, that whenever in any suit against
any administrator, it shall appear that he has neglected or refused to ac-
count, upon oath, for such property of his intestate, as he has received, after
he hag been cited by the Judge of Probate for that purpose, exccution shall
be awarded against him, for the full value of whatever personal property
of the deceased has come to his hands, without any discount, abatement or
allowance for charges of administration or debts paid.

Whenever the default contemplated by this scction has been committed by an
administrator, a suit is maintainable against his sureties upon the adminis-
tration bond.

B
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And the amount of the personal property returned in the inventory of the
estate, is prime facie evidence of the sum for which execution shall be
awarded against them,

If the sureties for such default are prosecuted in separate suits, execution
will be issued for the full amount of the personal estate of the intestate in
each suit, but satisfaction only in one suit may be obtained.

O~ Facts AGREED.

These are two actions of debt on bond, signed by defend-
ants as sureties of William Mathews, administrator on the
estate of Edward Mathews.

William Mathews was appointed administrator on the first
day of November, 1847, and returned an inventory on the
last Monday of January, 1848, of the personal estate appraised
at $3718,97. ,

The administrator never rendered any account of his ad-
ministration. He was cited, upon the petition of creditors of
the estate, to appear on the 24th day of May, 1852, and settle
such account. At that day he appeared by attorney, when
the petition was continued until the second Monday of July,
1852, when he failed to appear and made default; whereup-
on the Judge of Probate decreed his removal from his trust
as administrator, and on the petition of creditors appointed
Joseph W. Pattersen, administrator de bonis non of the same
estate.

On the same day, on the petition of said Patterson, the
Judge of Probate authorized and directed him to put the ad-
ministration bond of said Mathews in suit. These are the
same then authorized.

These suits were defaulted ; whereupon the plaintiff moved
the Court to enter up judgment, and award execution in each
of said actions, to the amount of the appraised value of the
personal property returned in the inventory of the estate,
which motion is resisted by the defendants.

The Court was to render such judgment as the law and
facts will authorize.

H. W. Paine, for defendants.
The plaintiff is not entitled to execution for the amount
sought, because —
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1. § 16, c. 113, R. S. which regulates this matter, author-
izes the issuing of execution against the administrator alone,
and not against the sureties. It is in the nature of a penalty.

2. The inventory is not admissible in evidence against the
sureties.

3. Execution is to issue for the amount of personal property
which has come into the kands of the administrator.

The inventory is to comprize all the goods and credits
which have or shall come to the possession or knowledge of
the administrator. R. 8. c. 106, § 3.

The inventory, therefore, is not proof that the property
therein contained, has come into the hands of the administra-
tor, even as against him.

North, for the plaintiff.

On examination of the statute, under which these actions
are brought, (c. 113, R. S.) it will appear that two classes, of
suits on administration bonds are contemplated. One without
the consent of the Judge of Probate, regulated by § § 5, 6, 7,
10, 11 and 12 ; —the other by the consent and direction of
the Judge, under proviso to § 7 and § 16th, both classes by
$ 13, resulting in a general judgment for the penalty of the
bond. But execution is to be awarded in the first class of
cases under § 14, which provides that the person for whose
benefit the suit is instituted shall first have his claim ascer-
tained by judgment of Court. In the 2d class, under § 16,
when it shall appear in any such suits, that the administrator
has neglected or refused to account after he has been cited by
the Judge of Probate, execution shall be awarded against him
for the full value of whatever personal property came into his
hands.

In one case the amount of the execution is determined by
the amount of claim ascertained by judgment of Court; in
the other by the amount of personal property by inventory
returned.

The judgments are recovered by the Judge, in trust, for the
benefit of all persons interested in the penalty of the bond.
But § 18 evidently contemplates the second class of cases in
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which judgment is to be rendered and execution awarded for
the amount of the personal property ; for if the administrator
is in office, the Judge is to require him to account for the same ;
if not in office, the Judge shall assign such judgment and ex-
ecution to the rightful administrator, to be collected, and the
avails to be accounted for as assets. '

Rice, J.— These actions are against sureties on an admin-
istration bond, and both depend upon the same state of facts.
The principal has not been sued. 'The defendants have sub-
mitted to a default. The only question to be determined is
the amount for which execution shall be awarded. It is
agreed that the administrator, who is the principal in the bond,
has been duly cited to settle his account of administration, but
has wholly neglected to do so. 'The plaintiff now claims ex-
ecution according to the provisions of the 16th section of
chapter 113, R. S., which is as follows: —

“ Whenever in any such suit, against any administrator, it
shall appear that he has neglected or refused to account upon
oath, for such property of his intestate, as he has received,
after he has been cited by the Judge of Probate f{or that pur-
pose, execution shall be avarded against him, for the full value
of whatever personal property of the deceased has come to
his hands, without any discount, abatement or allowance for
charges of administration or debts paid.”

It is contended by the defendants that this section is penal
in its character and applies to the administrator, in person,
only, and does not affect the sureties in any way, whatever.

By the third section of chapter 106, every administrator,
before entering upon the execution of his trust, is required to
give a bond, with good and sufficient sureties, resident within
this State, in such sum as the Judge of Probate shall order,
payable to said Judge or his successor, conditioned among
other things, to administer according to law, all the goods,
chattels, rights and credits of the deceased ; and to render
upon oath, a trae account of his administration, within one
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year, and at any other times when required by the Judge of
Probate,

The undertaking of the sureties is, that their principal shall
comply with the conditions in his bond. For any failure on
his part they are equally liable to parties interested with the
principal.

Chapter 113 is an-‘Act in terms “respecting probate bonds,
and remedies on the same.” It contemplates (§ 8) cases in
which sureties may be sued on such bonds, when the princi-
pal is not made a party, and provides for bringing in the prin-
cipal by them, as a party. There is no provision in the
chapter, by which sureties are, in terms, exempted from liabil-
ity where the conditions of the bond have been broken. To
hold that they were not liable under the 16th section, would
be to offer a premium for extreme negligence or excessive and
wholesale waste on the part of administrators. Under such
a construction all that an administrator would find it neces-
sary to do, to discharge his sureties from liability on his bond,
would be whelly to neglect his duty, and set the authority of
the Judge of Probate at defiance, by refusing to render any
account of his administration. Such a construction is wholly
inadmissible.

The administrator has, under oath, returned an inventory
of the personal estate of the intestate. This is prima facie
evidence of the amount of personal property which has come
into his hands; Weeks v. Gibbs, 9 Mass. 74; and this de-
volves on him the necessity of discharging himself from the
items which the inventory contains. 2 Greenl. Ev. § 347.
This has not been done, and to the extent of that inventory
of personal estate, ($3718,97,) execution will be awarded in
both cases, the amount, however, can be collected but once.

SuerLey, C. J., and Tensey, AppLeToN and CurTing, J. J.,
concurred.
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Yearon versus Yeaton § als.

Where evidence is introduced on trial, without objection, as to the terms of a
vote passed by a proprietary, and no question is raised concerning them, the

presiding Judge may rightfully instruct the jury as to the effect of such
vote.

But if any question arises of what in truth were the ferms of the vote, that
Jact is determinable only by the jury.

O~x Exceerions from Nisi Prius, Tensney, J., presiding.

Trespass quare clausum. One defendant pleaded title in
himself, and the others justified as his servants.

The locus in quo was a strip sixteen rods wide on the
easterly end of Lot No. 98, as claimed by plaintiff, and on the
westerly end of Lot No. 101, as claimed by defendants, in
Belgrade.

The plaintiff derived his title to the southerly portion of
Lot No. 98 from Christopher Dunn, through mesne convey-
ances, and introduced office copies of their deeds, from Sam’l
Stuart, to George Penny, and from Penny to Dunn; but no
grant from the original proprietors.

The defendant’s title to Lot 101, originated in a grant from
the original proprietors, to the heirs of William Bowdoin in
June, 1795.

Evidence was introduced, that only two plans of the terri-
tory had been made for the proprietary, one by Obadiah Wil-
liams in 1791, and the other by Jones & Prescott in Decem-
ber, 1795. :

By the plan of Williams, the land in dispute belonged to
plaintift ’s lot, but by Jones & Prescott’s plan, it belonged to
the defendant’s lot.

The defendant showed, by Reuel Williams, that the plan
of Williams was found to be very defective, and that Jones
and Prescott were directed by the proprietary to make a
new survey and plan, which they did, and which was adopted
by the company, and all grants since made had been done ac-
cording to that plan. The company kept a record of all grants
by them made, which was in his possession, and he had examin-
ed so far as he was able, but could find no grant of Lot No. 98,
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although from a memorandum found in his own writing, he
believed that a grant had been made of it since 1803; that
at some time the proprietary had voted that, when the lots
granted to members, according to plan of Williams, fell short,
the deficiency should be credited to the grantees, and when
they overrun, the excess should be charged to them.

A copy of the grant and vote of the proprietary will be
found in the opinion of the Court.

The plaintiff contended that the title to lot No. 101, vested
in the heirs of William Bowdoin in June, 1795, by virtue of
the vote and grant of that date; that as the plan of Williams
was the only one then in existence, the grant must have been
made with reference to that plan; and argued that the vote
of 1797, was not one extending lot No. 101 to the line run by
Jones and Prescott, but the one referred to by the witness,
Mr. Williams.

But the Judge instructed the jury that though the grant of
June, 1795, vested the title in the grantees, it was competent
for the proprietary subsequently to extend the lot granted to
the line of Jones and Prescott, and that by the vote of 1797
they had done so.

There was no evidence of what this vote of 1797 was,
other than what appeared in the record copies of the grant,
znd in the testimony of the witness.

A verdict was returned for the defendants, and the plaintiff
excepted to the foregoing instruction.

Paine and Bean, for plaintiff, objected to the instruction
ziven on the following grounds: —

1. Because it assumed on the evidence of the recital, to
determine as matter of fact that there had been such a vote.

2. Because it assumed that there had not been a prior grant
of lot No. 98, according to Williams’ plan.

3. Because a fair construction of the vote, as recited, is not
au enlargement of the lot.

Bradbury, for defendants, argned the following points in
support of the instruction.

VoL, xxxvi 32
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1. The grant of lot No. 101, to Wm. Bowdoin’s heirs,
under whom the defendant, Richard Yeaton, claims, carries the
title according to Jones and Prescott’s plan, and by that plan the
locus belongs to that defendant. Hatch v. Kimball, 16 Maine,
146 ; Colby v. Norton, 19 Maine, 412 ; Milliken v. Coombs, 1
Maine, 343 ; Doloff v. Hardy, 26 Maine, 545.

2. The ruling of the Judge is in effect that the vote and
grant are sufficient in form to give title, and so they are.

3. The plaintiff was not prejudiced by the instructions,
for he had no title, and the verdict should not be disturbed.

Ricg, J.— The plaintiff, John Yeaton, is the owner of a
part of original lot number 98, and the defendant, Richard
Yeaton, has title in part of original lot number 101. 'These
lots abut upon each other. The land in dispute is a strip
sixteen rods in width, and is claimed by both of the parties,
as being part of their respective lots.

In 1791, one Williams surveyed the lands in that neighbor-
hood, belonging te the proprietors, including numbers 98 and
101, and made a plan thereof. By that plan, the land in dis-
pute constitutes a part of lot No. 98.

December 14, 1795, Jones & Prescott surveyed and made a
plan of the same lands. By their plan, the disputed land is a
part of number 101.

Reuel Williams, a witness called by defendants, testified,
that the plan of Williams was found to be very defective, and
that Jones & Prescott were directed by the proprietary to
make a new survey and plan, which they did in 1795, and
which was then adopted by the company. Since that time
the grants had always been made according to Jones & Pres-
cott’s plan ; Williams’ plan was then -repudiated, and has not
been known as a plan since, nor any grants made by it.

The defendant, Richard Yeaton, (the other defendants justi-
fying under him) pleaded soil and freehold, and as evidence of
title to the locus in quo, introduced a grant from the original
proprietors to the heirs of William Bowdoin, the ancester of
his grantor, dated March 6, 1800, which recites, that the pro-
prietors, “at a legal meeting, held at Boston, this third day
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of June, A. D. 1795, called and regulated according to law,
have voted, granted and assigned to the heirs of William
Bowdoin, Esq., and their heirs and assigns forever, the follow-
ing lots of land situate, lying and being in Washington, so
called, now Mt. Vernon and Belgrade, in the county of Ken-
nebec, and Commonwealth of Massachusetts, being marked
and numbered one hundred thirty-nine, one hundred eighteen
and one hundred and one, containing two hundred acres each,
and delineated on a plan of said township, made by John
Jones and Jedediah Prescott; dated Dec. 14, 1795, reference
thereto being had, will more fully appear, and agreeably to a
vote of the proprietary passed the 19th day of June, 1797.”

The plaintiff showed no original grant of lot No. 98. At
the time of the vote of June 3, 1795, by which No. 101 was
granted to the heirs of Wm. Bowdoin, the survey and plan of
Jones & Prescott had not been made, and the plaintiffs, there-
fore, contended that the lot which passed by that vote and the
grant issued in 1800, extended only to the line indicated on the
plan of Williams, which excluded from No. 101 the locus in
quo. But upon this point the Judge instructed the jury, ¢ that
though the grant of June 3, 1795, vested the title in the
grantees, it was competent for the proprietary, subsequently,
to extend the lot granted to the line of Jones & Prescott, and
that by the vote of 1797, they had done so.”

The objection is, that by this ruling, the Court determined
a fact which should have been referred to the jury.

To determine whether instructions are correct or other-
wise, reference must always be had to the facts as they are
then presented. The case finds, that there was no other evi-
dence of what this vote in 1797 was, than what appeared in
the record copies of this grant, and in the testimony of Mr.
Williams. The original record of the vote passed in 1797, or
a copy thereof, would have presented evidence of a higher
and more satisfactory character. But this evidence of the
vote was introduced without objection; it was uncontradict-
ed, unexplained and uncontrolled by any other facts then be-
fore the Court. The evidence of the terms of the vote pass-
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ed in 1797, being thus before the Court, it became proper for
the Judge to instruct the jury as to the effect of that vote.
Had there been any question as to what were in fact the
terms of the vote in 1797, that question should have been
settled by the jury as a matter of fact. But no such question
appears to have been raised at the trial. In view of the case
as then presented, we do not pereeive, that there was any error
in the instructions. 'The exceptions are therefore overruled.

Suerrey, C. J.,and Aprreron and Curring, J. J., concurred.

InHaBrTanTs oF WEsT GARDINER, versus INHABITANTS OF
FarMINGDALE.

‘Where conflicting testimony upon the question at issue is submitted to the
jury, the Court have no authority to set aside the verdict, unless it manifestly
was found from prejudice, bias or improper influence, or by a mistake of the
facts or law of the case.

Assumpesir for the support of a pauper, alleged to belong to
the defendant town.
The case was tried at Nisi Prius, before Ricg, J., when

a verdict was returned for plaintiffs.

A motion was filed by defendants to set aside the verdict,
as being against the evidence.

What the evidence was, sufliciently appears from the opinion
of the Court.

Emmons, for defendants.
Danforth & Woods, for plaintiffs.

Rice, J.—The pauper had a derivative settlement in that
part of Hallowell tvhich is now included in the town of
Farmingdale. During different periods of his life, he has
been an inmate in the family of Samuel Clay, his brother-in-
law, who resided in that part of the town of Gardiner,
which is now included in the town of West Gardiner. Sam-
uel Clay deceased in 1848, and since that time, McCurdy,
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the pauper, has been much of the time in the family of Mrs.
Clay, widow of said Samuel. In 1845, the town of Hallo-
well furnished supplies to McCurdy, as a pauper, by paying his
board to Mr. Clay. These supplies were continued to the
beginning of the year 1846, since which time, no supplies
have been furnished by Hallowell.

The original settlement of McCurdy having been thus es-
tablished upon the territory of Farmingdale, the plaintiffs
would be entitled to a verdict, unless the defendants could
show that he had lost that settlement by acquiring one in some
other town. This they have attempted by proving such
settlement within the present limits of West Gardiner, by a
continued residence therein, for a period of five years togeth-
er, during which time he had not received supplies as a pau-
per. The evidence shows the pauper to have been subject
to occasional periods of mental alienation, and that although
he was always at liberty to abide in the house of Mr. and Mrs..
Clay, as a home, whenever he chose to do so, he occasionally
absented himself and wandered about the country without
any fixed place of abode.

Two questions were presented upon the testimony for the
consideration of the jury. First, did McCurdy, at any time,
after he was supplied by Hallowell in 1845, have his resi-
dence or home at Clay’s? If so, was such residence con-
tinued for a period of five consecutive years, without legal
interruption ?

The defendants contend that the evidence sustains both pro-
positions. The plaintiffs deny both, and say that if, in fact,
at any time after 1846, M’Curdy had his residence or home
at Clay’s, such residence did not continue for five years with-
out interruption and without receiving supplies as a pauper
from some town.

First, the plaintiffs maintain, that within less than five years
after the supplies from Hallowell had been discontinued, the
pauper was sent to the Insane Hospital, by authority of two
magistrates, and that the expenses incurred at the hospital were
paid, for him, as a pauper, by the city of Gardiner. 'The
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proofs show that he was committed to the hospital, Sept. 6,
1850, by two justices of the peace, under the provisions of
§ 13, ¢. 178, R. S. This section of c. 178, was repealed by
c. 33 of the Acts of 1847, by which Act different provisions
for committing to the hospital, insane paupers, were provided.
The commitment of the pauper by those magistrates was with-
out legal authority and void, and no legal obligation was there-
by imposed upon the city of Gardiner, to pay for his board or
other expenses at the hospital. This payment, thus made,
without liability, on the part of the city of Gardiner, was not
furnishing supplies to M’Curdy, as a pauper, within the mean-
ing of the statute, and could have no effect upon the question
of his gaining a settlement.

To constitute a residence or home, which, if continued for
five years without iuterruption, will establish a legal settle-
ment, it is requisite that there should be at the commencement

. actual personal presence, accompanied with the intention to
make that residence a home. The act and the intention must
concur. When such a home is once established, it continues
until it is intentionally changed or abandoned.

The proof was conclusive that for a period of more than
five years from January, 1846, McCurdy had his abode, most
of the time, at the house of Clay; and the tendency of the
evidence was to show that during all that time, when he was
in his right mind, he considered and treated that house as
his home; yet there was also evidence of a contrary ten-
dency, that which tended to show if he ever had intelligently
adopted that place as his home he deliberately abandoned it
before the five years had expired.

This evidence was all submitted to the jury, and there
being no complaint, it is presumed, with appropriate instruc-
tions by the Court.

Tt is the province of the jury to consider and weigh con-
flicting testimony, and where there is evidence on both sides,
courts will not feel authorized to disturb the verdict of a jury,
unless the result is so manifestly erroneous as to make it
apparent that it was produced by prejudice, bias or some im-~
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proper influence, or by mistake of the facts or the law of the
case. 'The burden of relieving themselves from the deriva~
tive settlement of the pauper, was upon the defendants, and
whatever may be our impression as to the preponderance of
the evidence in the case, we do not think it so manifestly
in favor of the defendants as to authorize us to disturb the
verdict. The motion is therefore overruled.

SuerLey, C. J., and Texney and Curring, J. J., concurred.

Avcusta Bank versus Ciry or Aucusta.
The capital stock of a bank can only be assessed once, and that upon the stoek-
holders to the value of their shares.

But property composing no part of its capital, so held by a bank, that no other
person or corporation could be legally taxed for it, as owner, is liable to be
agsessed to such bank.

Thus, shares of a rail road corporation, which it may hold by an absolute title,
may rightfully be assessed to the bank.

And parol evidence, that the absolute title was intended to be a conditional
one, is inadmissible.

A corporation owning personal property, not composing a part of its capital, is
liable to be taxed for it in the town of its established place of business.

On Facrs AGREED.

Assumpstr, for money had and received.

In October, 1851, the Kennebec & Portland Rail Road
Company borrowed of the plaintiffs five thousand dollars, and
gave their note for the same on three months, and at the
same timne caused the Portsmouth & Portland Rail Road Com-~
pany to issue to the plaintiffs a certificate in the usual form,
of fifty shares in the eapital stock of that company.

On the first day of May, 1852, the plaintiffs held the note
aforesaid, and the said shares by that arrangement, and, in Oct.
1852, sold said shares at private sale and applied the proceeds
to the payment of said note.

While the bank held said shares, the dividends upon them
were paid to the Kennebec & Portland Rail Road Company.

It was agreed, if parol evidence was admissible to show
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the fact, that at the time the note was given, the said shares
were transferred to, and held by the plaintiffs as collateral
security for the payment of said note, and for no other pur-
pose, with power to sell the same and to collect the note
therefront, if not otherwise paid to the satisfaction of the
plaintiffs.

On the first of May, 1852, the clerk of the P. 8, & Ports-
mouth Rail Road Company, notified the assessors of Augusta
of the ownership by the plaintiffs of the shares aforesaid, and
in consequence of said notice, they assessed the bank as own-
ers thereof, and the stockholders in the bank were taxed
without any diminution in consequence of the assessment of
these shares.

The plaintiffs: refused to pay the tax thus assessed on de-
mand of the collector, and a warrant of distress, in due form,
was put inte the hands of a constable of the city, with in-
structions to collect the same by distraint.

Upon the call of such officer, the plaintiffs paid said tax
and cost thereon under protest, and to prevent the seizure and
sale of their property.

This action is brought to recover back said tax and costs.

If the Court should be of opinion, that the plaintiffs were
liable by law to be assessed for said shares, a nonsuit is to be
entered ; otherwise the defendants are to be defaulted.

J. H. Williams, for plaintiffs.

1. The provisions of law to govern the assessors are found
in chap. 159 of Laws of 1845.

By § 4, “all shares in moneyed corporations” are classed
as personal estate.

By § 9, “all personal property shall be assessed to the
owner, 1n (ke town, where he shall be an inhabitant on May
1st,” &c., except in certain cases, viz ; ‘‘ machinery and goods”
belonging to any corporation shall be assessed to such corpora-
tion, in the town where such machinery and goods are situ-
ated or employed.

But shares of stock are not within the exception, and fall
therefore under $$ 9, 10.
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“The owners” are the stockholders, and all their personal
property for the purpose of taxation, is represented by the
shares of the several shareholders, who are taxable for them
‘“in the towns where they reside.” 5 Greenl. 133; 10 Mass.
516. .

2. A corporation, eo nomine, is not liable to be taxed for
any of its personal property, by the general terms of said Act.
Sect. 2, does not name them among the subjects of taxation.

Sect. 5, in its ezemptions, does not exempt corporations, as
such, but only the property of certain corporations.

Ouly in the particular case provided for in § 9, is “a cor-
poration,” as such, made a subject of taxation. Thus, for
“real estate” and for ‘“certain personal property,” a' corpora-
tion, as such, is to be taxed.

The phrase in § 2, “personal property of the inhabitants
of this State,” does not refer to corporations. 10 Mass. 517.

3. The provisions of clause 2, of ¢$ 10 and 11, show that
no intention existed to tax property fwice.

As to admissibility of the evidence that the shares were
held by the plaintiffs as collateral, I refer to Reed v. Jewell,
5 Greenl. 96 ; Swmith v. Tilton, 1 Fairf. 350; 9 Wend. 227;
14 Wend. 66.

Lancaster & Baker, for defendants.

1. By § 9, of c. 159, of the laws of 1845, all personal pro-
perty shall be taxed to the owner in the town where he shall
be an inhabitant on the first day of May of each year.

By § 2, of ¢. 165, of the same laws, shares in rail road com-
panies are declared to be personal property and taxable as
such, to the owners in the places where they reside.

By § 13, of c. 1, of the R. 8. the word person, in the R. 8.
and in all subsequent statutes, “may extend to and include
bodies politic and corporate, as well as individuals.”

Who were the owners of these fifty shares in the capital
stock of P. S. & P. R. R. Co. on the first day of May, 1852?
The certificate for them issued to the bank in the usual form
on the 27th October, 1851, and was absolnte and uncondi-
tional on its face, and the bank so held them on the first day

Yor. xxxvI 33
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of May, 1852, for all legal and practical purposes. The bank
then were the ewners, and parol evidence is inadmissible to
show, that, at the time the said certificate issued, any thing
different was intended from what the papers, made at the
time, indicate.

2. By § 13, of c. 76, of the R. S. the clerks of corporations
are required on oath to return to the assessors of any town
where any stockholder may reside, the name of the holder
and the number of shares held by him, “and such returns
shall be the basis of taxation on said property.”

The case finds that the assessors of Augusta for the year
1852, assessed the tax complained of on those shares, in ac-
cordance with the return which was sent them by the clerk
of the P. 8. & P. R. R. Jo. This the law last cited re-
quired them to do; how can that be illegal which the law
enjoins?

This return is the only evidenee the assessors are allowed
to have of the ownership of these shares; in other words, it
is conclusive upon them, and the law is imperative and per-
emptory, -that it shall be the basis of taxation. Parol evi-
dence or any other is therefore inadmissible, to change the
law or affect the assessors in the discharge of their duties.

3. Nor is the argument, that if this tax be legal the capital
stock of the bank will be twice taxed, a sound one. In the
first place it is not {rue in fact. At the time the tax was as-
sessed, these shares did not form any part of the capital stock
of the bank. 'The note, which the Ken. & Port. R. R. Co.
gave to the bank for the money berrowed, did represent so
mtch of the capital stock of the bank, but these shares were
separate and distinct property and liable by law to be taxed to
the owner, whoever or whatever he might be, as much as any
other description of personal property. If an individual had
been the holder he could not have escaped taxation; why
then should the bank? If the bank choose to become the
owner of taxable property under such circumstances, it must
take it, cum onerc, with the liability to be taxed which reste
upon it. ’



KENNEBEC, 1853. 259

Augusta Bank ». Augusta.

SuepLey, C. J. — By the tax Act of 1845, c. 159, § § 2, 3,
4, the intention is clearly exhibited to subject all real and per-
sonal property of the inhabitants of this State to taxation,
unless it be specially exempted. It is equally clear, that it
was not the intention to subject the same property to be twice
taxed at the same time, in the ordinary mode of taxation,
when such a result could be conveniently and safely avoided.
$$ 10, 11, 12, 13, 14,

Hence it is, that the second provision of the tenth section
is found to declare, that all real estate belonging to any cor-
poration, as well as all its machinery and goods, shall be as-
sessed to such corporation, in the town or place where such
real estate or machinery and goods are situated or employed ;
and that when the stockholders are assessed for the value of
their shares, their proportional part of the value of such real
estate, machinery and goods, shall be deducted from the value
of their shares.

Yet it is true, that property is liable in many cases to be
taxed twice, when it would appear to be difficult or unsafe to
make provision by law to prevent it. 'Thus, stock in trade
may be taxed to the owner, while he may be indebted for
it to many persons, who may be taxed for those debts, or
for the money loaned to purchase it. Real estate may be tax-
ed to a mortgager in possession, while the mortgagee is taxed
for the money secured by the mortgage.

A valuation of taxable property is, usually, very much greater
than the actual value of the property owned by a community.
This may be unavoidable. So imperfect are all human insti-
tutions, that perfect equality in the imposition of burdens is
not to be expected. ‘These provisions for valuation and
taxation, are not considered to be in conflict with the general
purpose to have all property subjected to taxation once, and
only once, at the same time.

If the fifty shares of the Portland, Saco & Portsmouth Rail
Road Co. constituted a part of the capital of the Augusta
Bank, they were liable to taxation only by an assessment 1up-
on its stockholders, for the value of their shares. If they did
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not constitute a part of that capital, and were held by the
bank by such a title, that no other person or corporation could
be legally taxed for them, as the owner; they should be
held liable to taxation to the bank, for the general purpose of
the law would otherwise be defeated.

It appears from the agreed facts, that the Kennebec & Port-
land Rail Road Co., borrowed of the Augusta Bank $5000,
and gave its note to the bank therefor, and at the same time
caused a certificate for the fifty shares to be issued to the bank
in the usnal form of absolute ownership. It is apparent, that the
note and the stock both did not constitute a part of the capital
of the bank. The loan of $5000, being made in the usual
course of its business, the note received for it would constitute
a part of its capital. 'The purchase of stock or shares in
another corporation, would not be a transaction in the usual
course of business, and it does not appear, that any portion
of its capital was paid out therefor.

It is agreed, that the Kennebec & Portland Rail Road Co.,
and-not the bank, received the dividends payable upon these
shares. That the shares were sold by the bank on October
9, 1852, and that the proceeds were applied to pay the note.
The conclusion is unavoidable, that the shares did not con-
stitute a part of the capital of the bank, and that they were not
assessed as such.

Parol evidence would not be admissible to prove, that the
absolute title of the bank was intended to be a conditional one.

This case is not therefore, like the case of the Waltham
Bank v. The Inhabitants of Waltham, 10 Metc. 334, where
it was decided, that rail road shares, held by the bank in
mortgage, were not taxable to the bank, but were to the
mortgager.

Although parol evidence could not be admitted to change
an absolute title into one conditional, it would not follow,
that the bank holding the shares by an absolute title, might
not, upon parol evidence, be held accountable to the Kenne-
bec & Portland Rail Road Co. for their value.

It is insisted, that no provision is made by statute, for the
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taxation of personal property to a corporation, except in cases
provided for by the tenth section of c. 159, not including
shares in a corporation. '

Provision having been made by statute, c. 1, $ 3, that the
word “ person,” might include bodies politic and corporate, as
well as individuals, the Legislature does not appear to have
been careful to notice corporations by name, when making
enactments designed to operate upon all owning property or
subjected to responsibilities. Nor has it been careful in all
such cases to use the word person. Provision having been
made by the ninth section of the statute, c. 159, that all per-
sonal property, except that enumerated in the tenth section,
should be assessed to the owner in the town or place where he
should be an inhabitant ; when a corporation has been ascer-
tained to be the owner, and to have its place of business es-
tablished in a town or place, it must be considered as liable
to taxation for personal property, not composing a part of its
capital, especially in cases coming within the provisions of the
statute, c. 76, § 13. Plaintiffs nonsuit.

Tenney, AppLETOoN and CurTing, J. J. concurred.

State versus Freazer HurcHINSON.

The crime of adultery is well laid in an indictment, if at the time of the of-
fence, one only, of the parties, is alleged to be married.

An indictment was found in March, 1853, charging that the defendant on
the 1st day of Nov. 1852, and on divers other days and times, &c., did com-
mit the crime of adultery with L. H., the wife of one M. H., he, the said
Eleazer, being then and there a married man and having a lawful wife alive;
Held, that the indictment did sufficiently allege, that the defendant was
married to some other than said L. H., at the time of the alleged offence,

Ox Exceerions from Nisi Prius, Ric, J., presiding.

Inpicruent, found at the March term, 1853, for the crime
of adultery. In the second count it charges, that the defend-
ant, at Gardiner, “on the first day of November, 1852, and
on divers other days and times, between the first day of No-
vember aforesaid and the sixteenth day of December, 1852,
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at said Gardiner, did commit the crime of adultery with Lucy
Hersey, the wife of one Moses Hersey, by having carnal
knowledge of the body of her, the said Lucy Hersey, he, the
said Eleazer Hutchinson, being then and there a married man,
and having a lawful wife alive,” &ec.

The jury returned a verdict of ¢ guilty.”

After this vedict was rendered, the respondent’s counsel
moved that judgment might be arrested on said verdict, for
the following reasons:—

1. Because said indictment alleges that the act charged was
committed on the first day of November, 1852, and on divers
other days and times, between the first day of November,
1852, and the first day of January, 1853, leaving the time
vague and uncertain.

2. Because said indictment is bad and insufficient in law to
sustain a judgment thereor..

3. Because said indictment charges several different cffences
in each of the two counts.

4. Because all the allegations in the indictment may be
true, and yet no offence be committed.

The motion was overruled, and defendant excepted.

Lancaster & Baker, for defendant, maintained the grounds
taken in their motion, but considered the first three, under
this proposition: —

1. The count was bad for uncertainty and duplicity, and
cited Arch. Crim. Plead. 46, 49 and 50; Pierce v. Pickens,
16 Mass. 470; 2 Hawk. P. C.,c. 25, $ 28 or 82; English
v. Pierson, 6 East, 395; Commonwealth v. Mazwell, 2 Pick.
139; Commonwealth v. Wyman, 8 Met. 247 ; State v. Nel-
son, 29 Maine, 329 ; Carlton v. Commonwealth, 5 Met. 532 ;
State v. Howe, 1 Richardson, (S. C.) 260; 8 N. H. 163; 2
Hale, 178; 1 Chitty’s Crim. Law, 217, 218 and 225.

2. Under the fourth alleged reason for arrest, that for aught
that appears, Lucy Hersey, at the time of the alleged offence,
may have been the wife of defendant. It does not appear
that she was not his wife at that time, and nothing is to be
taken by intendment. 6 Met. 243; 6 Cush. 78; 35 Maine,
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R05. She might have been the wife of Hutchinson in Nov.
1852, and the wife of Moses Hersey in March, 1853, for she
might have been divorced and married again.

Vose, County Attorney, for the State.

ArrretoN, J.—The indictment in this case alleges that
¢ Eleazer Hutchinson of Gardiner, in the county of Kennebec,
on the first day of November, A. D. 1852, at Gardiner afore-
said, he, the said Eleazer Hutchinson, being then and there a
married man and having a lawful wife alive, did commit the
crime of adultery with Lucy Hersey, the wife of one Moses
Hersey, by having carnal knowledge of the body of her, the
said Lucy Hersey,” &c. It is impossible to misanderstand the
meaning of the language used in this indictment. Oune does
not readily perceive what more is required to convey to an or-
dinary understanding a clear and distinct idea of the nature
and character of the offence charged. 1t would savor more of
niceness than of wisdom to discharge the defendant upon dis-
tinctions such as are raised in this case. In State v. Tibbetts,
35 Maine, 205, there was no allegation that the defendant was
a married man, having a lawful wife alive, at the time when
the offence was alleged to have been committed. In Com. v.
Reardon, 6 Cush. 79, Dewey, J., says, “it is true, that if
the party indicted is himself alleged to be a married man, the
indictment will be good and sufficient in form, without any
allegation that the person with whom he had sexual inter-
course was a married woman. But it is no less true, that the
indictment in such case may equally allege both the parties to
the adultery to be married persons.” In the present case the
allegation is full and distinct, that at the time set forth in the
indictment the defendant was a married man. The offence
is equally committed in such case, whether the woman is or is
not married. Ezceptions overruled.

Suerrey, C. J.,, and Texney, and Currning, J. J., concurred.
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Lasey versus Cowax & als.

By 33d rule of this Court, it is ordered, that “in actions on promissory
notes, orders or bills of exchange, the counsel of the defendant will not be
permitted to d