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ADVERTISEMENT. 

This volume shows a: few cases to have be'en presented w 
the Court in 18531 in the decision of which one of the Judgez, 

acted, who:110 appointment was not until 1854. 

'l'his, at first sight, may seem an irregularity. It is however 

explained by simply stating that those caset, were not present

ed to the Court upon argument offered orafly; but upon 

written arguments, which, togethe1~ with the facts, might as, 

properly be examined and adjudicated upon by a Judge of 

recent appointment as by any other. 

ERRA1'A, -The rcaoor is requestetl to correct witf1 hi's pen 1:he folfowi:,g. 
error&:-
In Vol. 35, page 319, about mid.dleof page, insert TENN-EY,-instea<l of SHEPLEY, 

" " 57., 14 lines from bottom, insert 4 Sim. for 4 Sum. 
" " 542, 14 lines from top, insert land instead of law. 

In Yol. 3G, page 16, 11th line from bottom, add the wotd only, 
" " " 155, 2d. line of syrlabus, insert vests instead of rest~.-
" " " 295, 2d line from top, insert was instead of were. 
" •' 303, 3d line from bottom, insert Smith instead of Smih. 
" " " 4H, 3d line from bottom, insert indebtment insteaa of i11 ·· 

debtedment, 
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CASES 

SUPREME JUDICIAL COURT, 
FOR TUB 

lIIDDLE DISTRICT, 

1853. 

COUNTY OF LINCOLN. 

CoLBY, petitioner, versus DENNIS ~• al. 

'By R. 'S. c. 123, § 4, no re-view shall be granted until due notice has been 
given to the adverse party. 

A t1utice, allowing such time as the law prescribes for parties in other cases, 
:w,1 remrnable when the respondent may be heard, whether at the same 
1 (;1·m or another, is all that is required. 

Under the statute of 1852, the granting of writs to review judgments against 
certificated bankrupts, is not at the discretion of the Court, 

The statute is imperative as to all cases coming within its purview. 

It operates on remedies only, and not on rights, and is, therefore, not liabie to 
the charge of unconstitutionality. 

It allows no limitation to the time within which the review may be sought. 

It was repealed in 1853, but the repeal excepted all "actions pending." With
in that exception, petitions for review were embraced and saved. 

ON ExcEPTIONs from Nisi Prius, 'l'ENNEY, J., presiding. 
PETITION F'OR REVIEW. 

'l'he petitioner, on Jan'y 28, 1842, gave to the respondents' 
intestate a promissory note of $436.43, payable on demand. 
Afterwards, on October 27, I 842, he applied to the appropriate 
conrt to be declared a bankrupt, and in 1843 obtained a dis
charge in bankruptcy. Upon that note the respondent recov
ered judgment against the petitioner by default in 1844. 

VOL. XXXVl. 2 
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Colby "· Dennis. 

0"1 April 13, 1852, it was enacted by the Legisiatnre that 
"any petition for review hereafter bronght, shall be granted 
and allowed, if it shall be made satisfactorily to appear to the 
Uonrt that the defendant in the original action had obtained 
his discharge in bankrnptcy before or subsequent to the rendi
tion of juugment in such action; provided that the cause of 
action accrned before the proceedings in bankruptcy, aud that 
the claim or demand was of such a character as would be bar
red hy a discharge in bankruptcy." 

'This petition is founded upon this statute. It asks for a re
view of the said judgment recovered in 1844. It was present
ed at the Oxford term of th is Court, and an order was there 
passed for notice upon the respondents. That notice not hav
ing been served, a new notice was ordered at the first day of 
the October term, 1852, in this County, reqniring the re
spondents to appear in firnrteen days after the service was 
made upon them. 

The respondents' counsel appeared at the return day, to ob
ject to the order of notice. 'The objection wa'S overruled, and 
the prayer of the petition for review was granted, "not as mat~ 
ter of judicial discretion, but in obedience" to the statute o( 

1852. 
'The respondents excepted. 

Lowell t Foster, in support of the exception 3, 

1. The statute does uot authorize the issuing of a notice 
retnrnalile at the same term. 

2. The application for review is too late. The R. S. c, 
123, regulating reviews, requires the petition to be made with~ 
in three years from the rendition of the jndgment. The Act 
of 1852 does not in terms, nor by necessary implication, repeal 
any provisions of chapter 123. It merely prescribes a new 
cause for which a review may be granted. Recent Acts in 
derogation of former ones are to be construed strictly. 

3. If construed to allow petitions so long after rendition of 
the judgments, it is retroiictive and void, as it acts uot merely 
on the remedy but on the right acquired by judgment. 

4. 'The Act of 1852 was repealed in 1853. True the re

pealing Act saved "all actions pending." But this petition 
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was not an actior;i, pending. Proceedings commenced and 
pending under a statute are defeated by a repeal. 

Ingalls, contra. 

SHEPLEY, C. J. --This is an arplication for review of an 
action commenced hy the resrondents' intestate against the 
applicant on a promissory note hearing date on Ja11nary 28, 
'l.842, in which a judgment was rendered against the applicant 
upon defatilt at the .fone term of the District Court in this 
,county iu the year 1844. 

Before that judgment was rendered the applicant had, on 
May 30, le43, obtained his discharge in bankruptcy. 

By an Act approved on April 13, 1852, it was provided, 
that'' any petition for review hereafter brought in any court 
jn this State shall be granted and allowed, if it shall be made 
<Satisfactorily to appear to the Court, that the defendant in the 
-original action had obtained his discharge in baukrnptcy be
fore or snbsequent to the rendition of judgment in such ac
tion; provided that the cause of action accrued before the 
proceedings in bankruptcy and that the claim or demaud was 
-0f snch character, as would be barred by a discharge in bank
ruptcy." 

Upon the testimony introduced the presiding Judge granted 
the review "not as a matter of jndicial discretion, but ill 
-0bedience to the Act of the Legislature." 

Objection was made, that "the petition, order of notice 
:and notice were insufficient." The retition was addressed to 
the Court at a term holden in the couuty of Oxford; and 
an order was there made for service of a notice on the re
spondents returnable in this county, hnt no service of it was 
made. This proceeding was authorized by statute, c. 123, 
·~ 4. Upon the first day of the term holden in this county in 
the month of October, 1852, the Court ordered notice to be 
served upon the respondents to appear during the same term 
within fourteen days next after service was made upon them. 
The provision of the statute is, that no review shall be grant
ed u11til due notice has been given to the adverse party. 'l'he 
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ftatute does not prescr:be the manner in which notice shall 
be given, nor the term to which it shall be made returnabk 
A notice allowing such time as the law prescribes for parties 
in other cases, and returnable, where the respondent may be 
heard, is aH that is required. 

It is insisted, that the limitation contained in the statute, 
'§. 6, that no review shall be granted, unless application is 
made within three years after rendition of the judgment, op
erates as a bar to this application for review; that it was not 
the intention of the Legiislature to repeal that section or tro 
change the law, but to add a new cause, for which reviews 
should be granted according to the former provisions. 

The language of the .A.ct, upon proof being made of the 
required facts, is peremptory without regard to the time, when 
the judgment was rendered. There were probably few, if 
any, judgments of the description named in tho Act of 1852, 
rendered within three years bf'fore its passage; and the con
struction insisted upon, woul<l have rendered the Act, had it 
not been repealed, nearly, if not quite ineffectual. Its pm
visions respecting this class of petitions for review are entirety 
:inconsistent with the limitation of three years, which mu:st 
be regarded as inoperative upon them. 

It is further contended, that the Act of 1852 hawing been 
repealed by the Act of March 31, l 85'3, "saving all acti_ons 
pending," petitions for review are not thereby saved; that b,y 
actions pending were intended actions of review commenced 
after reviews had been granted. 

'l'hc saving clause must have been intended. to save some
thing, which woutd have been otherwise destroyed; to save 
something out of that, which was repealed. The Act of 
1852 speaks of the "original action," thereby i-mplying, that 
the petition might be regarded as an action. Wheu this Court 
:is authorized to grant reviews "in all civil actions," petitions 
for partition are inclnded hy express words. If the saving 
clause in the Act of 1853 should be construed to be applica
ble onlr to actions of review sued out after a review had been 
granted, it is doubtful, whether it could have any lP-gal effec~; 
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for when a review has been already granted, it bPiug au Act 
passed and entirely finished, the repeal of the Act authorizing 
the review to be granted might have no effect upon the action 
already commenced and peuding. Iu the Act authorizing re
views the application and proceedings _are spoken of as a 
"case," "cause" and '·' snit." A petition must be considered 
to be pending after it has been regularly entered in Court, al
though no party respondent has appeared. If this were not 
so, the Court could not properly act upon it without some 
special grant of authority, and there could be no proper record 
of its proceedi11gs respecting it. The conclusion must be, 
that it was the intention of the Legislature to save pending 
petitions. 

It is finally insisted, that the Act of 1852 is not a constitu
tional Act. And it is said, that a person has a vested right in 
a jndgment, which by the existing laws cannot be reviewed. 
He may have a vested right in a judgment, whethe_r the suit, 
in which it was recovered, is or is not liable to be reviewed. 
Hnt it is not certain, that a judgment not I iable to be vacated 
by a review will continue to be a valid judgment The law, 
which authorizes the judgment, does not guarantee that it 
shall remain a valid jndgment. It may be liable to he revers
ed for error. If so reversed, the obligation of the contract is 
not impaired. The remedy, by which that judgment was re
covered, is alone affected. If the time for commencing writs 
of error should be extended and made applicable to eases, in 
which no writ of error could by the existiug laws be main
tained, the remedy only would be affected, and yet the judg
ment might he annihilated. If judgments were recovered, 
where there was no law authorizing a review, an Act author
izing reviews to be granted in cases, in which judgments had 
already been recovered, could act only upon the process by 
which those judgments had been recovered. The obligation of 
the contract would not be impaired or affected thereby. 

'l'he opinion in the case of Oriental Bank v. Freese, 18 
Mr1ine, 109, stated, that the constitution did not "prohibit the 
Legislature from passing such laws as act retrospectively, not 
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on the right of property or obligation of the contract, but only 
upon the remedy which the laws afford to protect aud enforce 
them." The justice or wisdom of such legislation is not a 
subject for the consideration of this Court. 

Exceptions overruled. 

WELLS, How_-rnn, R1cE and HATHAWAY, J. J., concurred. 

MooRE versus HOLLAND. 

A party, after resting his case, and after hearing opposing testimony from the 
other side, is entitled to introduce cumulative evidence, though in support 
of a point upon which he had previously introduced evidence; ,inless the 
Judge, before the opposing testimony was offered, had given notice that 
such cumulative evidence would be excluded. 

ON ExcEPTIONS from Nisi Prius, R1cE, J., presiding. 
TRESPASS. 

The plaintiff introduced scjveral witnesses, and then rested 

his ~ase. 
The defendant, before proceeding to call his witnesses, 

gave notice that he wonld insist upon requiring the plaintiff 
before stopping, to put in all his evidence, except what might 
be. of a reb11tting character. 

The defrindant then called and examined mauy witnesses 
and stopped. 

'I'he plaintiff then offered cumulative evidence, material 
further to strengthen a point in his side of the case. This 

evidence was excluded, tho Judge being of opinion that the 
rule forbids the introdnction of such evidence, at this stage 
of the trial, inasmuch as the plaintiff had, before resting his 

case, introduced testimony to the same point. The verdict 

was for the defendant, and the plaintiff excepted. 

Gould, for the defendant, suhmitted that the enforcement of 
the rule, excluding cumulative testimony, after notice given 
by the adverse party, was merely at the discretion of the 
Conrt, and that, therefore, exceptions would not lie. 

Gilbert, for the plaintiff. 
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SHEPLEY, C. J. -This Court has decided that, in our prac .. 
tice, no rule exists by which a party is prevented from intro~ 

ducing cumulative testimony upon any point after he has 

rested his case and testimony has been introduced hy his 
opponent; while the right of the Court is recognized, (in 
the exercise of its jndicial discretion,) to enforce such a rule 
after giving seasonable notice that it will be enforced. In 
this ca8e such a rnle appears to have been enforced, and tesd 
timony material to sustain the plaintiff's case appears to have 
been excluded, without previous notice of such a rule. 

Exceptions susta,ined. Verdict set aside 
and new trial granted. 

URAN versus HounLET'l'E, 

A judgment is a debt of a higher otder than was the simple contract upon. 
which it is founded, 

A discl,arge in bankruptcy is 110 bar to a judgment recovered after the de• 
fendant's application to be decreed a bankrupt, although founded upon a 
claim, which, until merged in the judgment, would have been provable in 
bankruptcy, 

ON PACTS AGRJ'!ED, 

D1rnT ON J1rnGMENT, 

The plaintiff held a note against the defendant, payable in 
Nov. 1841, and recovered judgment upon it Dec. 241 1842, 
Five days before !he recovery of the jndgment. viz., on Dec. 
19, 1842, the defendant filed his petition to be decreed a bank~ 
rupt. Upon that petition s11ch proceedings were had that he 

obtained, in 1844, a full discharge from all the debts dne from 
him on said 19th of Dec. 1842, which were provable in the 

court of haukruptcy. 
Upon the plaintiff's judgment, an execution was issued in 

1845, and placed in the hands of au officC'r for service. Where~ 

upon the defendant applied to the court of bankruptcy "for a 
super;.;edeas or snch other remedy as would restrain the officer 
from exPcnting said executiou." Upon that application the 
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Partridge v Luce. 

court of bankruptcy issued a precept dirnrtcd to the officer, 
restrninillg him and all other sheriffs, a11d directing him not to 
exec11te '.''.lid precept. "ro that direction the officer conform
ed, and the execntion was returned "in no 11art satisfied." 

The snperscdeas was granted without notice to the plaintiff', 
and its iutrodnction was objected to by him, but it was re~ 

ceivcd. This is an action upon said judgnwnt. 
The case was submitted to the Court. 

J. S. Abbott, for the plaintiff. 

P, Allen, for the defendant. 

How,rnn, J. -The note of the defendant was merged and 

extinguished by the judgment. That having been rendered 
upon the note, after he had filed his petition for a discharge in 
bankruptcy, it constitutes a debt, originating at the time, and 
was not provable under the commission, Consequently the 

discharge was no bar to the judgment, and furnishes no de
fence to this action. Holbrook v. Foss, 27 Maine, 441; Pike 
v. ~McDonald, 32 Maine, 418. 

Judgment for the plaintiff. 

SHEPLEY, C. J., and TENNEY and APPLETON, J. J., concurred. 

PART RIDGE 9• al., petitioners, versus LucE. 

Where a co-tenant of land, after petitioning for a partition, and prior to the 
interlocutory jl.dgment of fiat partitio, has conveyed his interest, advantage 
of the conveyance can be taken by plea in bar. 

But a sale, made after such .interlocutory judgment, furnishes no objection 
to the petitioner's title. 

The owner of upland, bounded on the sea, wi_ll hold the flats for one hundred 
rods frr.m highwater mark, provided they extend so far, but not beyond thai 
distance. 

A petition for partition of land, described as bounded on the sea, or on a 
bay 0f the sea, is to be held as a petition for a division of the flats as well as 
of the upland. 

On such a petition, it is the duty of the commissioners to divide the flaw 
as well as the uplands. 
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If, in such a case, the commissioners have left the flats undivided, their report 
will be recommitted, for the purpose of having the flats divided, unless it 
appear to the Court that they are incapable of division. 

ON ExcEPTIONS from Nisi Prius, TENNEY, J., presiding. 
PETITION FOR PARTITION of a lot of land. 
The petitioners collectively owned eleven sixteenths and 

the respondent five sixteenths of the land. It is described in the 
petition as bounded westerly by a highway; southerly by a line, 
[described;] easterly by Owl's Head bay; northerly by a line 
from the highway to an iron bolt in the ledge at highway 
mark, and to the eastern boundary, being about one acre. 

It consisted partly of upland and partly of flats adjoining 
the same, the highwater mark being a line curving into the 
upland. The distance between high water and low water 
mark was about 20 rods 

After the requisite preliminary proceedings comm1ss10ners 
were appointed to make partition. They divided the upland 
down to highwater mark. They did not, however, make 
partition of the flats, bnt left them undivided. 

'l'he Judge recommitted the report, in order that a partition 
of the flats as well as of the upland should be made. 

To that recommitment, the respondent excepted. 

Lowell ~ Foster, for the respondent. 
1st. The object of this bill of exceptions is to bring the 

subject matter before the full Court, with a view to have the 
question settled, as to the divisibility and partition of the flats, 
and the basin-formed harbor of Rockland, between adjoining 
owners of upland lying upon the banks of the continuous 
curving shores. 

2d. In order to avail himself of the judgment of the full 
Court, the defendant, for the purposes of the trial, contends 
that the flats beyond and below highwater mark are not the 
subject of this process of partition, and if it were otherwise, 
and if the flats be the subject of partition, then it is suggested 
that the language of the prayer of the petition does not re
quire the commissioners to extend the partition beyond high
water mark. R. S. c. 12~, <§, 2 & 18; Mayhew v. Norton, 

VOL, XXXVI, 3 
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17 Pick. 357 ; Kennebec Perry Co. v. Bradstreet, 28 Maine-, 
37 4; Lincoln v. lVilder, 29 l\faine, 169; Davis v. Prcntiss1 

16 Pick. 4!35 ; Emerson v. Taylor, 9 Maine, 42 ; Lapish v. 
Bangor Bank, 8 Maine, 85. 

3d. Should it be decided that the Iaw authorizes the parti
tion of basin-formed flats, when reasonabTy practicable, then 

it is submitted, that the flats and shores disdosed in this case 

are of such a character as to render a partition by metes and 
bounds impracticable, or so extremr·ly diffieuTt that it ought 
not to be required or attempted. 

Ruggles, for the petitioners, suggested that, since the com
missioners made their report, one of them has purchased a 
part of the petitioners' title, and that the pc·titioners have sold 
to various persons all their interest. 

SHEPLEY, C. J. - If the exceptions be overruled and the 
recommitment confirmed, one new commissioner, at least, 

must be appointed. 

The opinion of the Conrt was drawn up by 

WELLS, J.-Jt was suggested at the argument of the ex
ceptions, that some of the petitioners had conveyed their in
terest in the premises since the appointment of the commis
sioners. If such conveyance to thir<l persons had been made 
after the commencement of the petition and before the inter
locutory judgment, that partition shall be made, no advantage 
could he taken of it without a plea in bar. Up/tam v. Brad
ley, 17 Maine, 423. 'I'ho petitioners would be at I iberty to 
take issue upon such plea, and to have it tried by a jnry. 
Mitchell v. Starbuck, 10 .Mass. 5. But the interlocutory judg

ment establishes the rights of the petitioners, and they can
not be investigated anew without setting aside that judgment. 
It is then too late in the present stage of the proceedings, to 
enter into the inquiry as to the proper prties to the process. 

It is contended by the respondent, tflat the petition doc& 
not require a division of the flats, that they are not embraced in 
the description of the premises of which partition is soughtr 
and that the statute does not anthorizc a partition of them. 
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In the petition the premises are bounded "easterly hy Owl's 
Head bay." Whatever is included within that boundary 
would by the interlocutory judgment belong to the petitiouers, 
so far as it was the subject of private property. A bay is an 
arm of the sea, extending into the land. It is a part of the 
sea. And the boundary is to be regarded in the same manner 
as if it had been stated, that the premises were bounded on 
the east by the sea. 

The principle of the Colonial Ordinance of 1641 has been 
adopted in this State, so that the owner of lands bounded on 
the sea shall hold to low water mark, where the tide does not 
ebb more than one hundred rods, but he cannot claim beyond 
those limits, wb.ere the .tide ebbs to a greater distance. The 
owner of the upland bounded on the sea can hold the flats for 
one hundred rods from highwater mark, provided they extend 
so far, but not Leyond that distance. !.,"Storer v. Freeman, 6 
Mass. 435; Lapisk v. Bangor Bank, 8 Greenl. 85; Mayhew 
v. Norton, 17 Pick. 357; TVinslow v. Patten, 34 Maine, 25. 

No satisfactory evidence was presented to the Court to show, 
that the fiats were incapable of ,a division, and such a result 
cannot be anticipated. The exceptions must be overruled, 
and the order of the presiding Jndge, that the report should 
be recommitted for the purpose of dividing the flats, is con-. 

famed. 

SHEPLEY, C. J., and HowAnD, RICE and HATHAWAY, .T. J., 
eioncurred. 

KENDALL o/ al. versus LEWISTON WATER PowER Co. 

A submission to referees under the statute is one of the modes provided by 
law for the decision of causes. 

The course of proceedings upon such a imbmission may be altered at the plea.s
ure of the Legislature. 

Such an alteration merely affects the remedy, without impairing the obligation 
of any contrnet. 

l5pon the abolishment of the District Court, awards, which had been made 
.returnable to that Court, might rightfully be retu:rned to this Court, at any 
term :Prior to the period limite.d in the submission. 
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In making up judgment upon an award, interest on the amount awardcl can
not be u,c" uded 

ON EXCEPTIONS from Nisi Prius, SHEPLEY: 0. J., presidingo 
AWARD OF REFEREES, 

The parties, on Feb'y 19, 1852, submitted their respective 
claims to arbitration, in the mode prescribed by R. S. c. 138, 
it being provided in the submission, that the award should be 
retnrned to the District Court by July 9, 1852. 

The referees heard the parties in March, 1852. Their 
award, though headed "District Court, June term, 1852,'' was 
in fact presented May term, 1852, to this Conrt, who directed 
that it should remain with the clerk unopened until the Octo
ber term. At the October term it was opened and, though 
objected to, the Court ordered that it be accepted. 

To that order, the Lewiston Water Power Co. excepted. 

J. Goodenow, in support of the exceptions. 
This report being returnable to the late District Court, and 

not having been made to the Court within the time limited in 
the submission, this Court was not authorized to accept it. 
Bowes v. French, 2 Fairf. 182; Kingly v. Bill, 9 Mass. 
198; Sargent v. Hampden, 29 Maine, 70; Same v. Same, 
32 Maine, 78 ; King v. Dedham Bank, 15 Mass. 447; 
Swift v. Luce, 27 Maine, 285. 

T. A. D. Fessenden, contra. 

WELLS, J. -The report of the referees must have been in 
fact made as early as the May term of this Court in 1852.. 
ThR agreement of submission provided, that the report should 
be made to the District Court, but that Court was abolished 
by the Act of April 9, 1852, which took effect on the first 
day of May following. It could not therefore be returned to 

that Court after that time. 
The report purports to have been made at the June term of 

the District Court of 1852. But the hearing of the parties 
was in the month of the previous March, and the headiug of 
the report was probably made before the abolition of the Dis
trict Court, and was intended to express the term, to which 



LINCOLN, 1853. 21 

Kendall v. Lewiston \Vater Power Co. 

the report should be returned, and not the time when it was 
in fact completed. 

By the first section of the Act before mentioned, the entire 
jurisdiction of the District Court was transferred to this Court, 
and the report, if completed at the time when the May term 
of this Uourt was held, as it appears to have been, was pro
perly presented at that term. 

But if the report should be considered as not having been 
made till the June term of the District Court, that period 
would be within the time specified in the submission, "within 
one year from the ninth day of July, A. D. 1851," and by the 
second sect. of the same Act, all processes returnable at a term 
of the District Court, which would have been holden next after 
the time when the Act before mentioned went into operation, 
if such Act had not been passed, were required to be entered at 
the next term of this Court following the abolished term of 
the District Court. If then the ·report was retnrnable at the 
June term of the District Court, it could be legally entered at 
the October term following of this Court. And it appears to 
have been accepted at the last named term. 

A submission to referees under the statute, is one of the 
modes, which the law has provided for the decision of causes. 
Their report may be returned to Court, and become the basis 
of a judgment. It is the substitute for a suit at law, and a 
process for the determination of controversies. The Legisla
ture has power to prescribe the course, which parties shall 
pursue in the trial of causes, and may change it at any time. 
Such legislation does not impair the contracts of the parties, 
but is intended to furnish the best mode for enforcing them. 
There can be no more objection to the changing of a court, 
to which a report is made returnable, than one to which a writ 
is required to be returned. Both are cases of remedies, over 
which the Legislature has control. It is true, that su bmis
sions arise from consent, but after the parties have entered into 
them, they may both become actors, and the proceedings are 
adversary, and are conducted in the manner prescribed by law. 
By the consent of those interested, several controversies are 
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investigated in one proce:,;s. It is a trial of the rights of the 

parties, bnt not the less so hecause they have agreed upon the 

manner of commencing it, and have selected one of the ways, 

which the law permits them to follow. 

By statute, c. <:Hi: ~ 20, interest may be nllowed in an ac
tion, from tile time the verdict was returned, to the time of 

renderin~ judgment. B11t no provision appears to have been 

made for allowing interest npou reports of referees. In South
ard v. Srnyth, 19 Maine, 458, interest was claimed upon the 

sum awarded, in consequence of the delay arising upon the 

exceptions, but it was not allowed. The it1terest claimed in 

this case cannot therefore be allowed. 

E:cceptions overruled. 

HowARn, RrcE and HATHAWAY: J. J., concurred. 

GROSE versus HENRY HILT. 

Under R. S. c. 76, § 18, 19 and 20, the obligation of a stockholder to pay 
corporation debts is made to depend upon tl:e officer's certificate upon exe
cution, that Le could not find corporate property. 

Before the existence of such execution and certificate, payments made by a 
stockholder upon any debt of t11e corporation, though it might give him 
a claim against the corporation, ,Yill constitute no defonce t'o a suit by a 
judgment creditor, upon whose execution the prescribed certiil.cate has been 
made. 

The Act of 1851, c, 110, in relation to the liability of stockholders for cor
poration debts, was merely prospective. 

The treasurer':, certificate of a payment made by a stockholder towards cor
poration de1 ts, is explainable by parol, rnpecially to show the time of the 
payment, if in that respect the certificate Le silent. 

In a suit aga:n,t a stockholder, liable for corporation debts, the judgment 
agaim:t him may iuclude the co,,t of suit, in addition to the amount of his 
stock. 

THE Georges Canal Compau y was iucorporated in 1846, 
and made s11bject to the rnle co11tained in the eighteeuth sec

tion of R. S. c. 76, that, iu case of deficiency of attachable 

corporate property or estate, the i11dividual property of every 

stockholder shall be liable, to the amonut of his stock, for all 
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debts due from the corporation contracted during his owner~ 
ship of the stock, provided that, in every such case, the offi
cer holding an execution against the company shall first ascer~ 
tain and certify upon such execution that he cannot find cor
porate property or estate. By the twentieth section, a credi-· 
tor of the company may, after such a return upori the execu~ 
tion, and after a certain prescribed notice, have an action of 
the case against the stockholder. 

From the organization of the company, the defendant in 
this case was1 and has ever since continued to be, holder of 
two shares, amounting to one hundred dollars. 

The plaintiff recovered jndgmeut against the company in 
April, 1850, to the amount of $99,79. Upon the execution 
issued on that judgment, the officer returned, Jauuary, 1851, 
that he could fiud no corporate property, and further returned 
March 1, 1851, that he had given the prescribed notice to the 
defendant. 

'l'his action of the case was brought March 5, 1851, to re~ 
cover against the defendant the amount of his stock, $1001 

to sati:;fy said judgment. 
Several persons having just claims, amounting to $100, 

against the company had received from the president his or
ders upon the treasurer to pay the same. These orders the 
defendant took from the holders, on April 30, 1849, by paying 
to them their respective amounts; and immediately surrender
ed them to the treasurer, taking his certificate of having re• 
ceived from the defendant $100, for payment of debts due 
from the corporation. 

An Act, passed Jmie 2, 1851, c. 210, provided, that when 
a stockholder shall have paid any jnst and legal debt of the 
corporation, and shall produce a certificate under the hand of 
the treasurer that he has paid snch debt, he shall be exempted 
from further liability in his private property to the amount of 
such payment, whether a demand had or had not been made 
upon him hy the officer. 

After the passage of that Act, the defendant procured from 
the treasurer a new certificate of having made payment to 
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the amonnt of-$100, of the corporate debts. 'l'he plaintiff, 
against objection by the defendant, introduced the deposition 
of the treasurer, showing that the payment by the defend
ant was the same payment made as above stated, on April 
30, 1849. Many questions of law wero reported by the Judge 
for the decision of the Court. 

A. P. Gould, for the plaintiff. 

Jvl. H.. Smith, for the defendant. 

'TENNEY, J. - The plaintiff recovered judgment against the 
"Georges Canal Company" at the l<..,eb. term, 1850, of the 
late District Court, in the county of Lincoln, and npon an 
execution issued thereon, January 3, 1851, and placed in the 
hands of a deputy sheriff of that county, he returned under 
date of January 4, 1851, that by virtue of that execution, he 
had made diligent search for corporate property or estate of 
the "Georges Canal Company," but had been unable to find 
any. On March 1, 18.51, he made further return upon the 
execution according to the provisions of c. 7G, ~ 19, of the 
R. S. 'l'he prei,ent action is brought against the defendant, 
for the pnrpose of recovering of him individually, as a stock
holder in that company, the amount of this execntion, on the 
ground of his liability to pay a sum equal to the capital stock 
belonging to him, in addition to the capital stock, it being 
agreed that he has been the owner of two shares in the com
pany since its incorporation, and has paid thereon the sum of 
one hundred dollars, the price of the two shares. 

The defendant relies upon the fact, as a defence of this ac
tion, that he paid before the institntion of this suit, a like sum 
to the creditors of the company and received: indorsed, the 
orders drawn in theii; behalf for their just indebtedness, and 
that he surrendered the orders to the treasurer of the company, 
and received his receipt therefor dated April 30, 1849, and 
contends that by the provision of sections 18, 19 and 20, of 
the chapter referred to, he is relieved from all liability. 

The right of creditors of the compauy to resort to individ
ual property, rights and credits of stockholders, arises in case 
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uf a deficiency of attachable corporate property or estate, -
ti provided in every sueh case, the officer holding the execu
tion shall first ascertain and certify upon the execution, that 
he cannot find corporate property or estate." 

It is only in such a contingency, shown by such proof, that 
the property, rights and credits of a stockholder, are liable to 
be taken on an execution against the company; or that an ac
tion on the case against such stockholder to recover of him 
individually the amount of his execution and costs, not exceed
ing the amount of the stock held by such stockholder, can be 
maintained. If the evidence, prescribed by the statute, of the 
want of corporate means to pay the execution against the 
company be wanting, the stockholder may pay the execution; 
but it must be regarded a voluntary payment, and he may be
come an equitable or legal creditor of the company, by taking 
the place of the one whose claim he has satisfied. But the exe
cution not being against the stockholder, he cannot be liable 
to pay the same, unless the steps pointed out in the statute 
have been followed. Andrews v. Callender, 13 Pick. 484. 
And it follows, that a payment made without liability to 
make it, does not, under the Revised Statutes, c. 76, ~ <§, 

18, 19 and 20, take from a creditor the right to resort to his 
property, when such creditor has shown by the proper evi
dence that the corporate means have failed, and he has caused 
the requisite notice to be given in order to fix his liability. 

In the case before us, the defendant paid no debt of the 
company after a_ certificate on an execution against it, that 
corporate property or estate could not be found, and notice to 
him of his liability ; and the payment which was made, was 
unavailing to release him from his previous liability, by virtue 
of the Revised Statutes. 

The defendant also relies upon the statute of June 2, 
1851, c. 210, which provides, that whenever any stockholder 
named in the eighteenth, nineteenth and twentieth sections of 
the seventy-sixth chapter of the Revised Statutes, shall have 
paid and satisfied any just and legal debt or debts of such cor
poration, and shall produce a certificate under the hand of the 

VOL. XYXVI. 4 
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trcasnrer of snch corporation, tktt be has paid :such debt or 

debts, aud that the same has Hot beeu refunded to him, such 
stockholder shall thereby be exempted frc•m further liability, 

&c., whether such debts slrnll or shall not }wve been dcm:.md

ed by an officer hcldiug au execution against said corporation 

for such debts. It is manifest, that the Legislature iuteuded 

to relieve a stockholder, who should briug himself within the 

provisions of this Act from further liability, without the re

turns upon an execution by an oiiicer holding the same, 

required by R. S. c. 76, <§, ~ 18, 19 and 20. But from the 

language of the Act it is equally manifest, that its operation 

was designed to be prospective only. The payment referred 

to, is a payment to be made after the passage of the statute, 

aud cannot embrace poyments previously made. The tense 

used, "shall have paid and satisfied," is w!iat Noah ·webster 

denominates, "the prior future, indefinite,': and which be cle

fines to be '' an action, which will be passed at a future time 
specified." Webster's Grammar of the English language in 
his Quarto Dictionary, 1st edition. 

'11 he language ,vill be fouud, on examination of the object 
of the Act, to be singnlarly precise and exuct. The payment 
contemplated is not to be made to the treasurer, but to a 1:red
itor; and tbe former is not supposed to have actual knowledge 

of the payment, but to give the certificate upon evidcuce 
thereof, which is satisfactory to him. And to relieve a stock

holder from the liability, the statute requires two thi,1gs; one, 

that he has paid and sc1tisfied a just aud legal debt of the cor

poration. and the other, the production of a cntificate thereofj 

under the haud of the treasurer. Dctweon a creditor seckiug 

his remecly in this mode, aud such stockholder, tile treosurer's 

certificate is not made cnndusive evidence of the payment, 

though it rnay be evidence that the company assent to it; and 
by established priucipl,2s of evidence, it may be inadmissible 

as proof of payrncn t. The treasurer's certificate must be sub

sequent iu time to the pymrnt to a creditor; hence the appro
priateness of the laugnagc, which signifies that the stockhulder 

shall have paid alH1 ~atisficd debts of the corporation, when 

he shall apply to the lr<'asurer for a certificate aucl obtain it. 
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The defendant conteuds that he has brought himself within 
the provisions of the Act of June 2, 1851, even on the ground 
that it was intende:l. to be exclu:,ively prospective in its opera
tion, by the certificate of the treasnrer of the company, elated 
Oct. 8, 1851. It would he competent for the defrmdant to 
prove that he had paid the juc:t aud legal debt of the corpora
tion, by other evidence than the certificate of the treasurer, 
even if that shonld be deemed inadmissible for such purpose. 
And it is equally competent for the plaintiff to show at what 
time, and in what mode such payment was made, especially if 
it does not contradict or vary the statements contained in the 
treasurer's certificate. 'l'he time and manner of the pay
ment reliPd upon in the defence of this action are not speci
fied in the certificate ; and the evidence introduced by the 
plaintiff, which is regarded as admissible, shows clearly that 
the payment was the same which was made before the receipt 
of the treasurer of the company, dated April 30, 1819, and 
does not bring the defendaut within the provisions of the Act 
of June '2, 1851, and the plaintiff is entitled to recover in this 
action. 

Is a creditor, who prevails in an action like the present, en
titled to recover his costs, if by such recovery, the defendant 
is subjected to the payment of a sum greater than his capital 
stock in addition thereto? It is implied, that after the indi
vidual stockholder has received the notice referred to in chap. 
76, sect. 19, he may make payment of the sum for which he 
is liable, before the levy of the execution upon his property, 
or the institution of a suit against him. An<l if he omit to 
make payment, and costs are incurred, it is for his own de
linquency, and costs. wi.11 follow the recovery of damages, un
der the general provision, that in a suit at law the prevailing 
party shdll recover costs. 

Several other questious presented by the case, become un
important to a final decision of the cause, and au- examiuation 
of them becomes unnecessary. Defendant defaulted. 

SHEPLEY, C. J., and HowARD, R1cE and APPLETON, J. J., 
concurred. 
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CoLE v. JoHN C. HILT. (t)-

Tms, like the preceding case of Grose v. Hilt, was hrought 
against a s'.cckhoider of the Georges Canal Company, by a 
judgment creditor, whose execution had been dury certified, 
to recover the amount of a corporate debt. The decision affirms 

the principles of the case, Grose v. Hilt, and also establishes 
the position that a surrender of a debt due from the company 
to the defendant, confirmed by the treasurer's certificate that 

the defendant had extinguished corporation debts to the amount 
of his stock, constitnteB no defence, when the want of corpo
rate property has not bE'en evidenced by the officer's certificate 

on execution. 

METCALJ• versus TAYLOR 4' al. 

A written contract is to be construed, and the meaning of the parties ascer
tained from an examination of all its parts. If some part appear at variance 
from another, the construction must be such as to harmonize the whole. 

The payment and acceptance of the price of a vessel are sufficient to complete 
the sale, as between the seller and the purchaser, without any bill of sale or 
other written instrument. 

Of the construction of an instrument, whether it constitutes a mortgage, or a: 

contingent sale, or a contract to sell. 

ON REPORT from Nisi Prius, SHEPLEY, C. J., presiding. 
AssuMPSIT for labor and materials furnished in finishing the 

top work of a vessel alleged to be owned by the defendants. 
Shuman and Cox, two of the '.lefendants, were defaulted; 

Taylor and Brown, the other two defeudants, resisted' the 
claim upon the ground that, at the time when the labor and 

materials were furnished, they had not such ownership of the 
vessel as rendered them liable to the action. 

It arpeared that Shnmau and Cox had erected the vessel, 
and had nearly completed the hull on the 19th Oct., 1848. 
Upon that day a written contract was made concerning the 
vessel, signed by all the four defendants, Shuman, Cox, Tay
lor and Brown, as follows : -
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" Whereas, Jacob L. Shuman and Hirah C. Cox, both of 
Damariscotta and State of Maine, owners and builders of an 
unfinished vessel now on the stocks, built by them the present 
season, and which they agree to finish and fit ready for sea 
with all reasonable dispatch, and with all the necessary ap
purtenances as is customary for such a class vessel, have grant
ed, bargained and sold unto Isaac Taylor of Boston, Merchant, 
and Charles Brown of Eastham, Mariner, both of the State of 
Massachusetts, one third part of said vessel, for and in consid
eration of one dollar, the receipt whereof is hereby acknow
ledged. 

"The condition of this agreement is, that the said Taylor 
and Brown shall pay or cause to be paid unto the said Shu
man and Cox the sum of three thousand dollars, ( one-half in 
cash and one-half in six months notes with interest,) when the 
said vessel shall have been launched five days and clear of 
lien claims. And the said Shuman and Cox shall, on the 
payment of said sum of three thousand dollars, make and con
vey a clear bill of sale of one third part of said vessel. And 
it is further agreed that the said Brown is to sail and com
mand the said vessel for the term of six months, his term of 
service to commence when the said vessel is ready to receive 
her rigging, for which he is to receive seventy-five dollars per 
month. 

"And it is further agreed that tae said Taylor is to be the 
vessel's husband, when she is ready for sea, and for which he 
is to receive the usual rate of commissions, and at the end of 
the six months he shall render a true, foll and complete ac
count of the earnings of said vessel, and pay over the balance 
( after paying her disbursements) unto the said Shuman and 
Cox, they, the said Shuman and Cox, causing the said earnings 
to be applied to the payment of her outfits until they shall 
be paid. And it is further understood that the said Shu
man and Cox shall keep the said vessel fully insured. But 
be it expressly understood and agreed, that at any time within 
the said six months, the said Shuman and Cox are at liberty 
to pay back the said sum of three thousand dollars, and the 
said Taylor and Brown shall re-convey, upon the payment of 
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such snm the said one-third part of said vessel, as the said 
Shuman and Cox shall direct, and then this instrument to be 
llnll and void, otherwise to remain in full force for the space 
of six months from this date. Dated Damariscotta, the uine
teenth day of October, eighteen hundred and forty-eight." 

It appeared that one Horace Hatch had brought an action 
against these same defendants for services and materials on 

the vessel similar to tl10se furnished hy the plaintiff. On the 

trial of that action, many witnesses were examined, whuse 
testimouy was reported; and the above recited contract was 

there introduced. 
'I'he parties in this suit agree that the testimony in that 

case is to be taken as testimony in this case, it being admitted 

that the plaintiff's labor and materials were supplied " for the 
vessel's top work after the three thousand dollars were paid 
by the defendants." 

The case was taken from the jury, and judgment is to be 
entered by the Court, according to the legal rights of the 
parties. 

'l'he facts, as derived from the testimony, upon which the 
Court acted, will appear in the opinion. 

Gould, for the plaintiff. 

JJ1. H. Smith, for the defendants Taylor and Drown. 
The plaintiff does not pretend any express contract be

tween himself and Taylof or Brown, but relies on their own

ership in the vessel. But if they were owners in any respect, 
they were but mortgagees, and as such not liable. l11inslow 
v. Tar/10.;:, 18 Maine, 132. The only evidence is the con

tract of October l 9, 1848. Dut that constituted neither a 
sale, nor a mortgage. It was only a contract not under seal, 

to mortgage to Taylor and Drown one third of the bark at 
some future day and on certain conditions; or, if it be a 
mortgage, by the te1ms of it, the mortgagees, Taylor and 
Brown, had no right to possession as mortgagees, until the 
vessel was ready for sea, which would not be until after the 
plaiutiff's work was done. By the contract Shuman and 
Cox were to finish and fit her ready for sea with all the neces
sary appurt1mances. She could not be ready for sea with 
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all the necessary appurtenances, until after the plaintiff's work 
was done. By the contract, 'I'aylor was to be vessel's hus
band "when she is ready for S'.:a." 

And further, neither Taylor or Brown has ever taken pos
session under said contract as mortgagees. 

'I'he contracts not berng a mortgage but only an agreement 
to mortgage, not under seal, the payment of the $3000 by 
Taylor aud Brown wn11ld not constitute it a mortgngc, nor by 
this act, subsequent to the execution and delivery of the con
tract, can this coutract be made a mortgage, net being so 
when delivered. 

SHEPLEY, C . .T. By a written agreement made between the 
parties, this case is snbmitted to the decision of the Court upon 
the testimony reported in the case of Horace Hatch against 
the same defendants, and upon an admission that the materials 
and work "were delivered for the vessel's top work after the 
three thousand dollars were paid by the defendants." By de
fendants the parties doubtless meant Taylor and Brown, for 
they were to malrn the payment to the other defendants, Shu
man and Cox, who were to receive it, and who had suffered 
a default to be entered. 

The plaintiff having testified as a witness in the case of 
Hatch v. Taylor et als., that testimony by the agreement be
comes evidence in his own case. He states, that he made his 
charges to the vessel aud owners, and "did it ( the work) on 
that credit," and that it was not performed at the request of 
'raylor or Brown. They first became connected with the 
vessel by a contract made with the other defendants on Octo
ber 19, 18J8. The meaning of the parties is to be ascertained 
from an examination of the whole instrument, and if one part 
of it be found at variance with another, it must receive such 
a construction that the whole may operate harmoniously 
together. 

It was an executory contract, providing for a future purchase 
and sale of one third part of the vessel, and not a contract, by 
which that part was then purchased and sold, either absolutely 
or conditionally, or in mortgage. Taylor and Brown were , 
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pay the three thousand dollars when the vessel had been 
launclied five days, and was clear of all lien claims. If those 
events should never happen, they would not be obliged to pay. 
The vessel before then might have been convAyed to others 
by Shuman and Cox, or have been attached and held as their 
property. If she had been lost by fire or otherwise, the loss 
must have been borne by them. lf Taylor and Brown should 
fail to pay, they were under no obligation to convey to them. 
No part of the vessel could have been attached and held as 
the property of Taylor or Brown. Neither of them could 
have conveyed any part ; nor had either any insurable interest 
in her. 

A different construction might have subjected Shuman and 
Cox to a loss of one-third of the vessel, if Taylor and Brown 
had proved to be unable to pay: and might have subjected 
Taylor and Brown to a like loss, if the vessel had been wholly 
appropriated to the satisfaction of lien claims and they had 
been compelled to pay the three thousand. dollars. 'I'he ac
lmowledgment of one dollar received as a consideration is 
perceived to be no more than a formal declaration to make the 
contract valid. Although the language used is "have granted, 
bargained and sold," it cannot, consistently with the clear in
tention of the parties and with other language used by them, 
be considered as havi;1g any other meaning than an agreement 
to do so. The elfect of the contract is an agreement to pur
chase and to sell and convey at a future time and upon the 
happening of future events. Upon such future sale being 
completed, certain other rights were secured by the contract to 
each party. It was not to become functus officio and null up
on such sale and purchase of the property. It would continue 
to be valid to secure to Brown the right to command th':l ves
sel, and to Taylor tbe right to be her ship's husband for six 
months; and io secure to Shuman and Cox the right to require 
an account of her earnings and a right to regain the title by 
repayment of the price within the six months. 

Upon payment of the three thousand dollars according to 
the contract after the vessel had been launched and had re-



LINCOLN, 1853. 33 

Metcalf v. Taylor. 

mained five days free from lien claims, one-third part of the 
vessel became the property of Taylor and Brown. By the 
payment and reception of the money, both parties admitted 
rthat there had been a compliance with the terms of the con
tract ; and the sale was then completed, although no bill of 
sale was then made as the contract required. The payment 
and acceptance of the price of a vessel is sufficient to complete 
the sale between the seller and purchaser, without any bill of 
sale or other written instrument. Ludwig v. Puller, 17 Maine, 
162; Lyman v. Redman, 23 Maine, 289. Although the plain
tiffs in the case of Pearce v. Norton, 1 Fair. 252, recovered 
for the valne of the vessel, they were considered as holding 
the legal title by way of mortgage. The fact that Cox, on 
December 8: 1848, to obtain an enrollment of the vessel, made 
oath that he and Shuman were the sole owners, cannot alter 
the legal rights of the parties. It only proves that he was in 
error. 

It is insisted that if they then became owners, they were 
mortgagees, not in possession in the character of mortgagees. 
No debt was due to them from Shuman and Cox, who were 
"at liberty to pay back the said sum of three thousand dol
lars," but were under no obligati1ms to do so. The money 
was not loaned but paid for the purchase of property. Taylor 
and Brown could not therefore be regarded as m_ortgagees. 
The sale to them was conditional., liable to be defeated by 
performance of a condition subsequent. Thus holding the 
title of one-third of the vessel, they were liable as part owners 
for materials found and labor performed upon her after that 
tirntl ; and are therefore liable to pay the plaintiff. 

Defendants defaulted. 

lNELLs, HowARD, R1cE and HATHAWAY, J. J., concurred. 

Vot. xxxv1. 5 
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Farrin v. Kennebec & l'ortland Rail Road Company. 

FARRIN versns KENNEBJW & PoRTLAND RAIL RoAn COMPANY. 

It is requisite that a ca,,e marked on the county docket, as one in which 
some question of law is to be settled, should be transferr<'d to the next law 
term. 

If not so clone, the Judge afterwards presiding at the county court may enter 
such judgment as to law and justice may appertain. 

Thus in an action marked "law" upon the county docket, which the plaintiff 
neglected to enter at the law term, though there be a suggestion that the 
omission occurred through mistake or inadvertence, a nonsuit may be legally 
ordered. 

ON ExcEPTIONs from Nisi Prius, SHEPLEY, C. J., pre
siding. 

CAsE, for injury done by altering the grade of the street in 
front of the plaintiff's dwellinghouse. 

At the Nisi Prius term, Sept. 1851, the parties submitted 
the question of damages, if any, to be determined by three 
referees, and put upon the files of the Conrt an agreed state
ment of facts, upon which, in connection with the referees' 
estimate of the damages, the case should be submitted to the 
Comt, at its law term, in May, 1852. Prior to May, 1852,. 
the law term for this ccunty was abolished, and a Nisi Prius 
May term was establi~hed. The report of the referees was 
not accepted or preseuted at that term. 

By statute of 185:~, c. 247, taking effect from and after 
April 30, 1852, all cases of law or in equity then pending in 
the county court were required to be removed to, and entered 
at, the law term of llhis Court for the Middle District to be 
held at Augusta, in June, 1852. 

This case, though marked "Law," was not entered at said 
law term, but remained on the county docket, and for that 
reason, the Judge, at the Nisi Prius October term, 1852, or
dered a nonsuit to be entered. To that direction, the plaintiff 
excepted. 

Gilbert, for the plaintiff. 
1. 'l'he plaintiff was not by Jaw obliged to enter his action 

above, because no questions of law could there be considered 
without a report of referees; and th~ report not having been 
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published, could not be noticed by the Court. Hence there 
was no question of Jaw to carry up. 

2. If the report could have been acted upon by the Conrt 
without publication, then the report itsl'If would show that 
the plaintiff should have been nonsuited by his agreement, for 
their award was, that he had sustained no damage. There 
was therefore, at all events, no cause to enter the action 
above, and hence the nonsuit was Nroneously ordered. 

3. Tile act nf inadvertently 11Jarking an action law, which 
presents no question of law, does not of itself render it nec<~s
.sary to enter the action at the law term, and a nonsuit should 
not he ordered for such a mere inadvertence. 

If asked why, in view of the award against us, we should 
object to the no11suit, our answer is, that we wish opportunity 
to object to the award, and get it set aside for the grossness 
-0f its wrong, and then go to trial before the jury. 

E'vans, for the defendants. 

WELLS, J. -This action having been marked upon the 
,docket, at the May term, 1852, as one in which some 4uestion 
of law was to be settled, should have heen entered at the next 
succeeding law term within the district. By the Act of April 
9, 1852, c. 246, '§, 10, in case such entries are not made, " the 
presiding Justice, at the next, or the second succeeding term 
after the law term1 in which they should have been entered, 
shall enter up such decree, or render such judgment, by non
suit, default or judgment on the verdict, or other mode, as to 
law and justice shall appertain.'' 

It does not appear that the plaintiff failed to enter his action 
at the proper law term, through any mistake or inadverteuce. 
It was his duty to have presented to the Court, at the May 
term, 1852, the report of the committee appointed to ascertain 
the damages, which he alleged he had sustained, and his omis
:sion to do so can form no excuse for not entering his action, as 
required by law. If the report had been opened at the May 
term, and it had appeared, that in the jndgrnent of those ap
pointed to ascertain the damages, none had been sustained, a 
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nonsuit would then have been entered. A copy of the report 
js not furnished with the papers, bnt it is stated in argument 
by the plaintiff's counsel, that the committee fouud, that the 
plaintiff had n~t suffered auy damage. But the subsequent 
neglect to prosecute the action, in the manner provided by 
statute, was the ground upon which the nonsuit was orderedr 
and no just cause of objt!ction can be made to that disposition 

of it. 
Exceptions overruled, 

HowARD, RICE and HATHAWAY, J. J., concurred. 

BRYANT versus GLIDDEN et at. 

The statute giving protection to mill-dams extends only to such streams as are· 
not navigable. 

A complaint, for flowing land by means of a mill dam, should therefore allege
it to have been erected on a stream not navigable. 

The omission of such an rullcgation should be taken aclvantage of before ver
dict, for the process being· a civil suit, no motion in arrest of judgment can 
be allowed. 

Though such a defect might have proved fatal, if seasonably objected to, it 
is not supposed a writ of c,wtiorari would be granted, if, in point of fact, the
stream woo not a navigable one-. 

Upon the corning in of the commissioners' report, the case is to be tried by 
a jury in court, at the request of either party. Upon this trial, the report is 
to "be given in evidence, subject to be impeached by evidence from either 
party," 

Until such report of the commissioners has been irnpeachcu by testimony, 
it is decisive of the parties' rights. 

Such report can be impeached only for partiality, bias, prejudice or inatt-en
tion or unfaithfulness in discharging the trust, or for error of such extraordi
nary character or grossness as should furnish a just inference of the existence 
of such influences. 

The verdict of a jury, cm1~ancled to try the case in court, after the com
missioners' report has been returned, is defective, if it do not find the yearly 
damage; or if it do not find "what portion of the year the land ought not to 
be flowed," or if it assess, in one aggregate sum, the damage which accrued 
before, and also that which accruecl after the complaint was filed. 

Upon a verdict which finds neither the amount of "yearly damages," o:r 
"what portion of the year the land ought not to be flowecl, no judgment caa 
be rendered." 
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Notwithstanding such a verdict, a new trial must be granted. 

A subsequent purchaser of the dam will be liable for the yearly damage upon 
the expiration of each year, reckoning not from the time of the verdict but 
from the filing of the complaint. 

ON ExcEPTIONS from Nisi Prius, TENNEY, J., presiding. 

COMPLAINT for flowing the complainaut's land, by means of 
a mill-dam. 

The complaint charges that for more than three years the 

respondents had raised to an increased height, and maintained 
at such height, a dam across the Damariscotta river, to raise a 
head of water necessary for working their water mill, thereby 
overflowing and injuring the meadow and marsh land of the 

complainant. The respondents pleaded the general issue, and 
also by brief statement, that they "have a right to maintain 
the dam described in the complaint, and to flow all lands that 
are thereby flowed, without any compensation." And also, 
by a second brief statement, that the said dam has been kept 

up and maintained for more than one hundred years, to the 

same height, at which it existed when the complaint was 
made, whereby the respondents have prescriptive right, &c. 
The verdict upon these issues was against the respondents. 

Commissioners were then appointed, as prescr.ibed by the 
statute. Their report referred to the Court the legal question in 
the alternative form, whether damages were to be assessed only 
for the flowing occasioned by the increased height of the dam 
or whether all the damages, occasioned by the dam, as it exists 
after having been increased in height, were to be assessed. 

If the assessment is to extend only to the damages occa
sioned by the addition made to the original height of the dam, 

the commissioners report: -
1. rrhat it is necessary for the profitable employment of the 

respondents' mill, that their dam should be maintained at its 

present height, and that they should have the privilege of flow
ing the complainant's meadow and marsh land, des<'ribed in 
his complaint, during the whole of the year, except as herein
after specified, and that no damage will be done to the com
plainant by such flowing. 

• 
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2. That from the first day of Juuo to the fifteenth day of 
Septembe:· in each year, the complainant's land ought not to 

be flowed farther thau it will be by keeping the water in the 
pond down to a certain iron 1)olt, designated as bolt A. 

3. That no damage has been done to the complainant by 
the flowing of his lands described in his complaint so far as 
the flowiug has been occasioned by the "increased height" 
of the respoudents' dam. 

If, in the opinion of the Court, the duty of the commis
sioners in the premises was to assess all the damages occasioned 
by the dam as it is, then the commissioners report: -

1. That it is necessary for the profitable employment of the 
respondents' mill, that their dam should be mai11tained to its 
present height, and that they should have the privilege of 

flowing thr, complainant's meadow and marsh land, described 

in his complaint, dur:iug the whole of the year, except as here
inafter specified, and that no damage will be d?,ne to the com
plainant by such flowing. 

2. That from the first day of June to the first day of Au
gust in each year, the said land ought not to be flowed farther 
than it will be by keeping the water in the pond down to a 
certain iron bolt, designated as bolt B. 

3. That from the first day of August to the fifteenth day of 
September, in each year, the complai11ant's said land ought 
not to be flowed farther than it will be by keeping the water 
in the pond down to a ce1 tain iron bolt, designated as bolt C. 

4. That the yearly damage heretofore done to the com

plainaut by the flowing of his said lands are as follows: -

For the yr.ar ending Sept. 1, 1846, nothing. 

" " " '
1 

" 1, 1847, (twenty dollars) $20 00 

" " " " " 1, 1848, ( " " ) 20 00 
ic " " ' 1 

,: I, 1849, ( ,: " ) 20 00 

" " " " " 1, 1850, ( " " ) 20 00 
" " " " c 1,1851,(fifteen " ) 1500 

" " " " " 1, 1852, ( " " ) 15 00 

Making in all the sum of one hundred and ten dollars. $110 00 
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The complainant, being dissatisfied with the report, request~ 
ed that a jury should be empaneled to try the casP. at the 
bar of the Court. 

At the trial before the jury, the report of the commissioners 
was introduced in evidence, with "a vast mass of other tes~ 
timony." 

The respondents requested the Judge to instruct the jury, 
1st, that the report of the commissioners was conclusive, lm~ 

less impeached by the complainant; 2d, that the report of the 
commissioners is conclusive on the rights of the parties, unless 
in the judgment of the jury, it is impeached by the other evid 
dence; 3d, that in order to constitute such au impeachment, 
the jury must be satisfied, either that the said commissioners 
are censurable for their acts or omissions in relation to the re~ 
port; or, were guilty of some misconduct or partiality or undue 
bias or prejudice ; or, that they committed such gross error of 
judgment as would be evidence of such partiality, bias or pre~ 
judice ; or, that the complainant was deprived of a full, fair and 
frnpartial hearing by the proceedings of the commissioners. 
4th, That the report is not impeached by evidence, tending 
merely to establish a result different from that of the report, 
and that the word "impeached" as used in the statute, means 
more than the word "contradicted." 

These requested instructions the Judge refused to give, but 
he instructed that, as the report of the commissioners was be
fore them, ( it being admitted for the complainants that there 
was no frand therein,) they would be authorized to presume, 
in the absence of evidence to the contrary, that it was the 
result of an investigation on the spot, honestly and thoroughly 
made ; that it was evidence of an important character, but 
was only evidence and not conclusive; that they probably 
would regard it as true, until shown to be erroneous; that, if 
there was evidence of error, they would weigh that evidence, 
and when weighed,.if satisfied the report was erroneous, so far 
they would not be bound by it; and that the report and all the 
other evidence were to be regarded as facts for their consider
ation. 
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The ruling of the Judge upon the legal question submitted 
in the alternative form by the referees, need not here be pre-, 
sented, as the full Court expressed no opinion upon that ques
tion. 

'I'hc jury returned a verdict, that the complainant has been 
damaged by the respondents' dam, in manner and form as he 
has alleged, and they assessed damages for the complainant 
in the snm of two hundred and fifty dollars. 

In 1846, no damages. 

" 1847, " 
" 1848, " 
" 1849, ,: 

" 1850, " 
" 1851, " 
" 1852, " 

$75 00 
75 00 
40 00 
20 00 
20 00 
20 00 

$250 00 
They also found that the water may remain as high as the 

bolt A, during the whole year, except that from the first day 
of June to the fifteenth day of July, the water should he no 
higher than the bolt B, and from the fifteenth of July to the 
fifteenth of September the water should be no higher than 
bolt C. 

To the rulings of the Judge and to his refusals to give the 
requested instructions, the respondents excepted. 

Evans and Tallman, in support of the exceptions. 
1. The statute extend:; to mill owners no protection for 

erecting dams, except upon streams that are not navigable. It 
is not alleged in the complaint, that this stream is not naviga
ble. For flowing lands by a dam on a stream that is nav
igable, the damage:; are recoverable only at the common law, 
and not by a comp:,aint of this kind. The proceedings, thus 
far, have, therefore, been merely void; the defect not having 
been cured by the verdict. The Court had no jnriscliction, 
and, therefore, it is not too late to take the objection, a1Jcl the 
proceedings will be stayed. Parrington v. Bliss, 14 Maine, 
423; Eddy's case, 4 Cush. 28; 3 Johnson's Cases, J 07; 
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Barnard v. Fitch, 7 Mete. 605; White v. Riggs, 27 Maine, 
114. 

True, the statute of Maine allows no arrest of judgment in 
.civil suits, but this is not a motion in arrest of judgment. A 
judgment, if rendered on such a complaint, would be reversi
ble on certiorari, and therefore the proceedings may, on sug
gestion, be stayed or dismissed in any stage. 

2. The instructions, which we requested, as to the force 
and effect of the commissioners' report ought to have been 
given. l l Pick. 359 ; 11 Mete. 297. 

Ruggles, for plaintiff. 1st. The motion to dismiss or to 
stay proceedings is without foundation. Proceedings by com
plaint are not restricted to rivers not navigable. The statute 
on which the process is founded, c. 126, § 5, gives remedy 
by complaint to any person, sustaining damages in his lands, 
by their being overflowed by a mill-dam. 

But, if so restricted, and if the river was navigable, that 
fact would be merely matter in defence. The character of the 
river need not be alleged in the complaint. 

If, however, such an allegation be nesessary, it was but mat
ter of form, and is cured by the verdict; and if it be matter 
of substance, the defect is cured by the respondents' brief 
statements, 1st, that they '' have a right to maintain said dam, 
described in said complaint, and to flow all lands that are there
by flowed, without any compensation ; thus, even on their 
own construction, furnishing a resistless implication that the 
stream was not a navigable one, Stark v. Lyon, 9 Pick. 62; 
and 2d, that they had a prescriptive right for a user of more 
than one hundred years. The complainants do not deny the 
length of user of the dam, but claim for an increase in its 
height. But, if the stream was a navigable one, no prescrip
tive right of flowing could arise. 

2. The motion to dismiss, if at all allowable, cannot be 
made in the full Court. It belonged to the Nisi Prius term, 
in Lincoln county. 

3. A motion of this kind is not allowable after the verdict. 
It is equivalent to a motion in arrest. But in civil suits such 

VOL. XXXVI. 6 
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motions are prohibited by statute, and this is a civil suit. To 
call it a motion to dismiss or to stay proceedings, and not a 
motion in arrest, is deceptive. 

The respondents' exceptions are in substance that the com
missioners' report is to be held decisive, unless impeached for 
fraud or some censurable conduct on their part; and the Judge 
at the trial refused so to instruct the jury. 

Such new interpretation cannot prevail. The statute does 
not give, nor did it intend to give, to the report, any higher 
character than that of "evidence," liable to be impeached as 
any other evidence may be. 

But a decisive answer to the new interpretation is that it is 
violative of the constitutional right of trial by jury. Constitu
tion, Art. 1, <§, 20; Burrill v. Marston, 12 Maine, 354; Cow
ell v. ~ F. Manufacturing Co., 6 Maine, 282. 

The respondents contend that the report was impeachable 
only for misconduct by the commissioners. But whether the 
Judge's refusal so to instruct was correct or not, is quite imma
terial in this case, inasmuch as the jury found it was impeached 
as to the amount of damage. Therefore, from the withhold
ing of the requested instructions, no injury could result to the 
respondents. 

There was a motion by the respondents for a new trial. It 
was argued at the same time with the exceptions. Upon that 
motion, the respondents contended that the verdict was so de
fective that no judgment could be entered upon it. 

1st, Because it does not find whether the dam was necessa
ry for the raising of a head of water, for driving the mill. 

2d, Because it does not find what portion of the year the 
land ought not to be flowed. 

3d, Because it does not find what is the amount of the 
yearly damages, subsequent to the filing of the complaint. 

SHEPLEY, C. J. -,- This process was commenced to recover 
damages alleged to have been occasioned to the complainant's 
land by the respondents' mill-dam. A former verdict decided, 
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that the respondents had not a right to flow it without being 
liable to damages, if any were occasioned by an increased 
height of the dam. Commissioners were subsequently ap
pointed to ascertain the amount of damages, if any, and to 
decide upon the other matters required by the statute. Their 
report having been made and not proving to be satisfactory to 
the complainant, he requested, that a jury might be impaneled 
to try the cause at the bar of the Court. The case is now 
presented after a verdict of that jury has been received. 

For the respondents it is alleged, that the complaint is too 
defective to authorize any judgment to be entered upon it; -
that the verdict is so defective, that no judgment can be en
tered upon it; and that it was found under erroneous instruc
tions. 

'l'he complaint does not allege, that the dam was erected 
across a stream of water not navigable. The first section of 
the statute, c. 126, authorizes the erection of dams across 
streams not navigable, to raise water for working mills. It 
was not the intention to authorize at the pleasure of indi
viduals the erection of such dams across navigable streams, 

· thereby obstructing their navigation. Such right could only 
be obtained by a special Act of the Legislature, which re
served to itself the right to judge of the expediency of per
mitting it. If it had not done so, any person might obstruct 
the free use of navigable waters. 

The language used in the fifth section is unlimited, provid
ing, "that any person snstaining damages in his lands by 
their being overflowed by a mill-dam may obtain compensa
tion for the injury by complaint;" but this must be consid
ered in connection with other provisions of the statute, which 
clearly was not designed to afford this remedy and to protect 
a dam from removal as a nuisance and to decide upon the 
manner, in which it should be used, when it could have no 
legal existence. The whole proceedings have reference to 
claims authorized by the statute and not to claims not author
ized by it. The statute was not designed to make an illegal 
act valid. 
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If a plea, alleging that the respondents had a legal right to 
maintain such a dar~, could cure the defect in the complaint, 
the parties to such proceedings might cause a dam to have a 

legal existence without any law authorizing it, and might re
quire the judicial department to entertain such proceedings and 
put the State to the expense of regulating a public nuisance. 

It might have been the dnty of the Court to have quashed 
these proceedings upon motion made before verdict, but the 
Legislature of this State has provided, that no motion in ar
rest of judgment shall be sustained in any civil action. 

'l'he words "civil action," as used in the statutes, include 
all legal proceedings partaking of the nature of a suit and 
designed to determine the rights of private parties. The 
Court cannot therefore refuse to enter up a judgment on 
account of this defect. As the testimony shows, that the 
dam was not in fact erected across a stream where it was nav
igable, there is no reason to conclude, that the proceedings 
can be rendered ineffectual by a writ of certiorari. 

A like construction of a similar statute respecting the erec
tion of dams appears to have been made in the case of Cogs
well v. Essex Mill Corporation, 6 Pick. 94. 

The verdict returned by the jury is very defective. No 
yearly damages are found. Nor is there any finding of" what 
portion of the year such lands ought not to be flowed." The 
verdict states from what time to what time the water should 
l)e no higher than to certain bolts designated; but this does 
not substantially determine what portion of the year the lands 
ought not to be flowed, for it does not appear, whether the 
lands would or would not be flowed by such regulated height 
of the water. Damages occasioned before and after the com
plaint was filed are assessed in one aggregate sum. The 
whole matter in issue is not found ; and part is irregularly 
and incorrectly found. 

It is said, that the omission to find any yearly damages 
may be regarded as equivalent to a finding, that there would 
be no damages in future. It is doubtful, whether a subse
quent purchaser would be bound by any such constructive 
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finding. He might be entitled to have his rights regulated 
according to the provisions of the statute and to have a right 
to petition for an increase of damages or to maintain a new 
process. A verdict of a jury or an accepted report of com
missioners made in conformity to the provisions of the statute 
is alone declared to be a bar to an action. 

The damages occasioned for three years before the com
plaint is filed may be assessed in one aggregate sum. The 
subsequent damages are to be "yearly damages," for the re• 
covery of which the owner of the land has a lien " from the 
time of the institution of the original complaint on the mill 
and mill-dam." These damages cannot be found to be dif
ferent in different years and be incorporated with those occa
sioned before the complaint was filed, as appears to have been 
done in this case. This course would deprive the owner of 
the land of his lien and other parties of rights secured to 
them by the statute. When yearly damages are found, the 
time of their commencement is determined by " the institu
tion of the original complaint," and not by the time of find
ing the verdict. A subsequent purchaser of the dam and mill 
is liable for the year's damages becoming payable after his 
purchase. Lowell v. Shaw, 15 Maine, 242. If other than 
yearly damages were found to the time of the verdict, and 
yearly damages were subsequently found, the effect might be, 
that the complainant might recover damages twice for part of 
a year. 

In the case of Commonwealth v. Ellis, 11 Mass. 462, 
the Court directed, that execution should issue for a collection 
of the yearly damages to the time of finding the verdict. 
There was no assessment of any other than yearly damages. 
The complaint appears to have been filed at January term, 
1806, and execution to have issued for damages to the 25th 
of September, 1807, when there could have been no number 
of complete years between those times. The case affords no 
sanction to a finding of any other than yearly damages sub
sequent to the filing of the complaint. 

By the provisions of the fifteenth section, the owner or 
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occupant of the dam is forbidden to flow the lands during any 
portion of the time, when he is not allowed to do so by the 
report of the commissioners or verdict of the jury. Without 
any finding of such time this provision of the statute becomes 
ineffectual. 

Although the question was not directly presented for decis
ion, the Court expressed an opinion in the case of Cogswell v. 
Essex 1-Will Corporation, that "a jury once empaneled under 
that statute would be obliged to assess yearly damages, to 
limit the height of the dam, and to fix the time when it is not 
necessary to flow the lands at all. 'I'he jury is obliged under 
oath to perform these duties, and any verdict, which should 
show that they had neglected them, would be void." 

On account of the defects already stated, the verdict in this 
.case must be set aside, and a new trial must be granted. 

As the report of the commissioners must again be presented, 
it will be important to consider its effect, that future instruc
tions respecting it may be correct. 

The statute provides that it shall be given in evidence to the 
jury, "subject to be impeached by evidence from either party.', 

The report states only, and it can only properly state, 
conclusions ; and not the information obtained by personal 
examination and by testimony, on which those conclusions 
were based. If it were to have no other effect than the like 
testimony from others, it could have but little influence. It 
would exhibit merely the opinions of three intelligent persons, 
without any facts to sustain their opinions or to prove them to 
have been correct. It could not be expected to have as much 
weight as the testimony of the same persons, if examined as 
witnesses, for they could state, as witnesses, what they found 
to be true by examination, while they could not be permitted 
to relate, the testimony received from others. If it were to be 
regarded merely as evidence; that is, as an opinion of those 
persons made evidence by the statute, the expensive proceed
ings to procure that opinion would be rendered almost useless, 
and the provisions of the stcJ.tute requiring the appointment o 
commissioners would become burdensome and oppressive to 
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the parties, without the assurance of any essential benefit. It 
is but reasonable to conclude, that it could not have been the 
intention to cause so much delay, expense and trouble to so 
little purpose. The language used repels a contrary conclu
sion. It implies that the report is to be decisive of the rights 
of the parties, until its decisive effect is removed by its being 
impeached by evidence. 

To impeach, as applied to a person, is to accuse, to blame, 
to censure him. It includes the imputation of wrong doing. 
To impeach his official report or conduct is to show that:it was 
occasioned by some partiality, bias, prejudice, inattention to, 
or unfaithfulness in, the discharge of that duty; or, that it 
was based upon such error that the existence of such in
fluences may be justly inferred from the extraordinary character 
or grossness of that error. 

The word can have no less forcible meaning as used in the 
statute, without considering it to have required proceedings 
suited to occasion much delay, expense and trouble, without 
any important purpose or result. 

Verdict set aside, and 
New trial granted. 

HowARD and HATHAWAY, J. J., concurred. 

WELLS and R1cE, J. J., concurred in the result. 

(*) THOMPSON versus MooRE. 

A sale of goods may be valid between the vendor and vendee, though made 
with a design by both of them to defraud the creditors of the vendor. 

In a suit by the vendee, for the value of the goods, against a third person 
who had appropriated them to his own use, the plaintiff's fraudulent design 
in purchasing the goods cannot be set up as a defence, 

A mortgagee of goods, to whom they have become forfeited by the mortgager's 
neglect to pay the debt, may, even after selling the goods, waive the for
feiture, and thereby entitle the mortgager to recover of him the surplus avails 
over the amount due upon the mortgage. 

(*) This and the previous cases in this volume, and all subsequent cases 
with this mark, were prepared by JUDGE REDINGTON, former Reporter. 
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ON ExcEPTIONS from Nisi Prius, SHEPLEY, C. J., presiding. 
Assu111Ps1T. 
The defendant owned a store in Newfield, and had a small 

lot of old goods remaining in it, which he authorized one 
John M. Thompson to sell for him. 

John M. Thompson then went to Boston, and purchased, 
upon his own credit, goods amounting to twelve hundred dol
lars. He brought them to Newfield, and, before the packages 
were opened, sold them to his brother, this plaintiff, together 
with the defendant's goods, which were in the store. 

The Boston creditors immediately afterwards attached the 
goods in a suit against John M. Thompson. That suit was 
compromised by the plaintiff's giving to the creditors his note 
payable in thirty days to the amount of fifty per cent. of their 
,debt, and mortgaging the goods to secure the note. Within 
the thirty days the said payees sold the note and transferred 
the mortgage to the defendant, who, within sixty days from 
the pay-day of the note, sold a part of the goods, though not 
to an amount sufficient to pay the note. After the expiration 
of the sixty days he sold the residue. The whole of the sales 
amounted to enough to pay the note and leave a surplus of 
about $480, which he said belonged to the Thompsons, and 
which he was ready to pay them, if they would execute a 
proper discharge. 

This suit is brought by Charles Thompson, the said mort
gager, to recover said surplus. 

There was much testimony tending to prove that the sale 
from John M. Thompson to the plai1ttiff was fraudulent, and 
made with a design between them to defraud John M. Thomp
son's creditors. 

The Judge was requested to instruct the jury that, if said 
sale had been made fraudulently, and with the design afore
said, this action is not maintainable. That instruction was 
not given, but the Judge instructed the jury, that it was not 
material for them to decide or inquire whether the sale from 
John M. Thompson was fraudulent as to his creditors, inas
much as the plaintiff does not present himself as one of such 
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creditors; tlzat if payment or tender of the amount due on 
the note, had not been made within sixty days from the pay
day named in the mortgage, the defendant being the assignee, 
became the absolute owner of the goods by the statute for
feiture of the plaintiff's rights; but that it was, however, 
competent for the defendant to waive such forfeiture ; and that 
if he had understandingly and deliberately done so, they might 
return a verdict for any balance justly due from him to the 
plaintiff. The verdict was for the plaintiff, and the defendant 
<excepted. 

May and Ingalls, for the defendant. 

Gould, for the plaintiff. 

WELLS, J. -The defendant was not a creditor of John M. 
Thompson, and had no right to question the sale made by him 
to the plaintiff. Such sale was valid between the parties, al
though a fraud might have been intended against the creditors 
of the vendor. Nichols v. Patten, 18 Maine, 231. But a 
compromise was made with those creditors, and a mortgage 
given to secure their debt. 'I'he mortgage was subsequently 
purchased by the <lBfendant, and he became authorized to hold 
the goods mortgaged, unless they were redeemed by the plain
tiff, the mortgagor. 

If the mortgaged property is not redeemed within sixty 
days after the breach of the condition, the title of the mort
gagee becomes absolute. But he may extend the time of per
formance, and waive the forfeiture. Green v. Dingley, 211 
Maine, 131. Flanders v. Barstow, 18 Maine, 357; Green
leaf's Ev. <§, 304. It appears that the defendant sold a part 
of the goods mortgaged within sixty days after the mort
gage became payable, and before his title had become absolute. 
This conduct would imply an understanding, that a disposi
tion should be made of the property different from that pre
scribed by iaw. 'rhere does not appear to be any error in the 
instructions. Exceptions overruled. 

HowARn, RrcE and HATHAWAY, J. J., concurred. 
VOL. XXXVI. 7 
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(*) BAILEY, in equity, versus LoT MYRICK & N. W. SHELDON. 

It is the aim of courts of equity, in deciding controversies, to make, at one 
and the same time, a final adjustment of the rights of all persons interested 
in the subject matter. 

Several conveyances by a mortgagcr of distinct parts of the lal!ld, give to 
each of the grantees, and to persons claiming under them respectively, the 
right of redeeming, though not without paying the whole amou:nt due on 
the mortgage. 

In a bill in equity to redeem by one of such grantees or any person claiming 
under him, it is requisite that all other persons holding under any of such 
conveyances, should be made parties to the bill. 

If the answer of the mortgagee shows information to have been received by 
him from the mortgager, that the right of redemption has been assigned to 
a third person, such third person must be made a party to the bill. 

In a bill in equity to redeem by an assignee of the mortgager, it is not ne
cessary to make the mortgager a party, if he have transferred all his interest 
in the subject matter. 

Of the amendments, which may be allowed to such a bill. 

ON ExcEPTIONS from Nisi Prius, HowARD, J., presiding. 
B1LL IN E(lmTY to redeem a tract of land containing about 

one hundred acres. It appears by the bill, answers and proofs, 
that in 1837, Nathan w·. Sheldon conveyed the tract to Lot 
Myrick and others in mortgage, to secure the payment of 
notes amounting to $1000. 

In 1842, Nathan ·w. Sheldon, by deeds of warranty, con
veyed to Lemuel S. Hubbard two acres and to Joseph Stet
son one acre and three quarters of the same land. Hubbard 
conveyed the two acres to Enoch Trask, who conveyed the 
same to Nathaniel Bryant, by whom it was conveyed to the 
plaintiff. The plaintiff is thus the owner of the two acres, 
subject to the mortgage, given to Lot Myrick and others. 

Of the one and three fourths acres conveyed to Stetson a 
part was conveyed to him by Daniel Fly. 

In 1843, Nathan W. Sheldon by warranty deed conveyed 
the whole mortgaged tract to Bartlett Sheldon, excepting the 
two acres deeded to Hubbard and also excepting the meeting
house lot and the grave yard ; and at the same time took 
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back from Bartlett Sheldon a mortgage of a part of the tract 
to secure $696,28. 

In 1846, Bartlett Sheldon conveyed with covenants of 
warranty to Lot Myrick and others the whole tract embraced 
by the first mortgage, and at the same time received from them 
a bond to reconvey to him, by quitclaim deed, upon payment 
of the amount due to them on the first mortgage. 

Lot Myrick, in his answers, says he has been informed by 
Bartlett Sheldon, that on Jan'y 6, 1847, he, for a valuable 
consideration, assigned to William Hall and William Sheldon, 
the bond which had been given by Lot Myrick and others 
for the reconveyance ; and that, soon afterwards, that bond 
became the property of William Sheldon. Hall deposes that 
he has no interest in it. The good faith of that assignment 
from Bartlett Sheldon is controverted. 

In Dec. 1847, the right which Bartlett Sheldon, [ as as
signee of Nathan W. Sheldon the mortgager,] had of re
deeming the mortgage given by Nathan W. Sheldon to 
Myrick and others, was sold on execution to the plaintiff. 

Nathan W. Sheldon in 1850, mortgaged to James G. Hous
ton a part of the one hundred acre tract to secure payment of 
four hundred dollars. 

The Judge decreed, that the plaintiff was entitled to re-
deem. To that decree the defendants excepted. 

Ruggles, for the plaintiff. 

Paine, for the defendants. 

W ELLs, J. - One ground, upon which the plaintiff claims 
the right to redeem the mortgaged premises, is, that he owns 
the interest of the mortgager in two acres, which are a part 
of the premises. And such appears to be the fact. By stat
ute, c. 125, '§, 6, the mortgager, or person claiming under 
him, may redeem the mortgaged premises," &c. ·where the 
mortgager has conveyed to two or more persons, they all 
claim under him, and if one alone could not redeem, the 
others declining to do so, he would lose his estate. And one..; 
who is willing that the estate should be foreclosed, ought not 
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to be compelled to redeem. Hence one owning a part of the 
right of redemption, may redeem the whole estate, bnt the 
mortgagee is entitled from him to all the money due on the 
mortgage. Gibson v. Crehore, 5 Pick. 14G. 

If there were no other question in the case excepting what 
relates to the two .acres before mentioned, and there were no 
other persons interested in the premises than the present par

ties to the bill, the plaintiff would be entitled to a decree in 
his favor at the present time. 

It is the constant aim of courts of equity to do complete 
justice, by deciding upon and settling the rights of all persons 
interested in the subject matter of the suit1 so that the per
formance of the decree of the Court may be petfcctly safe to 

those, who are compelled to obey it, and also that future liti
gation may be prevented. All persons material! y interested in 
the suit are to be made parties to it. Story's Eq. PL '§, 72. 

It is stated in the bill, and admitted in the answer of Na
than "\V. Sheldon, that he conveyed to Joseph Stetson, on the 
12th day of April, 1842, a part of the mortgaged premises. 
And it also appears, that Daniel Fly has title to a portion of 
that conveyed to Stet:son. Stetson and Fly, claiming under 
the mortgager, have an interest in the redemption of the pre
mises, and upon contributing their proportion of the money 
due on the mortgage, will have a right to what was conveyed 
to them. They are directly interested in the subject matter 
of the bill, and should be made parties to it. 

Nathan W. Sheldon, on the 20th day of October, l 843~ 
conveyed to Bartlett Sheldon the whole of the mortgaged 

premises, excepting certain parcels mentioned in his deed, and 
took back a mortgage of a part of the premiseS'. Bartlett 

Sheldon on the 6th of January, 1846, conveyed the premises 
to Lot and Josiah Myrick, who gave to him a bond condi
tioned to reconvey the premises, upon the payment of the 
money due on the notes, originally given by Nathan "\V. Shel
don to them as administrators of Josiah Myrick, at different 
periods within four years from the date of the bond. 

Lot Myrick says in his answer, that he hu!B been informed 
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by Bartlett Sheldon, that on the 6th of January, 1847, the 
bond was assigned by him for a valuable consideration to 
William Hall and William Sheldon, and that soon after the 
bond became the property of William Sheldon alone. It 
appears by William Hall's deposition, that he claims no inter
est in the bond. It is alleged, that the bond was assigned 
before the sale of the right of redemption as the property of 
Bartlett Sheldon. What effect shall be given to the con
veyance of Bartlett Sheldon to Lot and Josiah Myrick, and 
whether their bond was assigned to William Sheldon in good 
faith, are questions in which William Sheldon is interested. 
He would not be bound by a decree unless he were a party 
to the bill, but could open the litigation afresh, and claim the 
right to redeem so far as it was conferred upon him by the 
bond. If the plaintiff were permitted to redeem, William 
Sheldon could then commence a suit in equity against him, 
and require a decision upon his claim. He must therefore be 
made a party to the bill. But Bartlett Sheldon having con
veyed all his interest in the premises and assigned the bond, 
no longer appears to have any interest in the subject. 

Nathan vV. Sheldon when he conveyed his interest in the 
premises to Bartlett Sheldon still retained a part in mortgage, 
and would have the right of redemption in such part. But 
on the 9th of October 1850, he mortgaged a part of the pre
mises to James G. Houston, to secure the payment of four 
hundred dollars. The case does not very clearly disclose, 
that the part mortgaged to Houston was a portion of the same, 
which Bartlett Sheldon had previously mortgaged to Nathan 
,v. Sheldon, but it probably was, or else he mortgaged that 
to which he had no title. Houston is to he regarded, so far as 
the facts are at present developed, as an owner of the right to 
redeem a portion of the premises, and must also be made a 
party to the bill. 

The plaintiff has liberty to make those persons defendants 
in his hill, who are required to be parties, as before mentioned, 
and then the interests of all in the mortgaged premises can 
be duly considered, and a decree passed, which will deter-
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mine their respective rights. Unless the plaintiff makes the 
necessary motion to amend, the bill will be dismissed. This 
motion will Le granted upon the payment to the defendants 
of their costs, excepting those costs, which have arisen for the 
testimony already taken. Haughton v. Davis, 23 Maine, 28. 

SHEPLEY, C. J., and HowARD, R1cE and HATHAWAY, J. J., 
concurred. 

(*).GAY versus WALKER. 

According to the text books, a reservation in a grant, to be valid, must be 
made to the grantor, and it cannot be made of part of the thing granted, 
or of any thing repugnant to the grant ; it can only be of something not 
previously in esse, something created out of the thing granted. 

A restriction in a grant may take effect as a reservation, if it do not necessarily 
deprive the grantee of essential benefits from the grant. 

A reservation cannot be regarded as repugnant, if notwithstanding it the 
grantee acquire a valuable interest in the thing granted. 

A grant to one, who ah·eady owns adjoining land, though it provide that 
the land granted shall remain "common and unoccupied," may nevertheless 
convey to the grantee a valuable interest, by securing a right of passing and 
a free flow of light and air to his other land, with an unobstructed prospect 
from it. 

A right of way reserved in a grant of land, is, by legal intendment, a new 
thing derived from the land, and is not repugnant to the grant. 

So a free flow of light and air to, or an unobstructed prospect from, the gran• 
tor's dwellinghousc may be secUI'ed by a reservation in a grant made by him 
of adjoining land. 

Thus, in a grunt of land adjoining to other lands, owned and occupied by the 
grantor, language requiring the granted land "to be common and unoccu• 
pied" may take effect as a valid reservation. 

ON FACTS AGREF,D, 

CASE, 

The plaintiff owned a tract of upland and adjoining flats. 
It was bounded southerly by a bay of the sea. Two streets 
crossed it nearly parallel with the shore. His house and store 
stood upon the upper side of the upper street. In 1834, he 
sold the lot A to one Tolman i and in 18;35, sold to Tolman 
the lot B. 
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In the deed conveying the lot B, immediately after the de
scription of the land, and preceding the habendum, the deed 
contained the words, " the said land is to be common and 
unoccupied." In 1847, the defendant hired the lot D '' for 
the purpose of building a store thereon," and immediately 
afterwards built the store, and has ever since maintained it. 

This action is brought to recover damages for erecting and 
maintaining that store. It is agreed, that by limiting the 
plaintiff's prospect, some injury occurred to him from the 
erection and continuance of the store. 

The question of law intended by the parties to be deter
mined by the Court, is upon the legal effect of the words in 
the deed, "the said land is to be common and unoccupied;': 
whether the defendant had a legal right to erect and maintain 
the store upon that lot. 

If the action is not maintainable, the plaintiff is to become 
nonsuit. If it be maintainable, the amount of damages is to 
be referred to Richard Robinson, as referee, on whose award 
and report being accepted, judgment is to be entered. 

Ruggles and Gould, for the plaintiff. 

M. H. Smith, with whom was Stevens, for the defendant. 

What is the legal effect of the words ; " the said land is to 
be common and unoccupied?" 

J. They do not constitute a reservation, because it is es
sential to a reservation, that it be not a part of the thing 
granted; and a fortiori it cannot be the whole of the thing 
granted, nor can it be of any thing repugnant to it, nor that 
takes away the fruit of it. Reservation is defined to be a 
keeping aside or providing, as when a man lets, or parts with 
his land, but reserves or provides for himself a rent out of it 
for his own livelihood. Sometimes it has the force of a sav
ing or exception, but an exception is always a part of the 
thing granted and of a thing in being, and a reservation is of 
a thing not in being, but is newly created out of the lands and 
tenements devised. Jacob's Law Dictionary; Co. Litt. 143. 

Shepherd's Touchstone, pages 79, 80, defines, a reservation 
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to be a clause of a deed whereby the feoffor, &c, doth re
serve some new thing to himself out of that which he grant
ed before, and states that, to be a good reservation, it must 
be of some other thing is1-uing or coming out of the thing 
granted, and not a part of the thing itself, as if the reserva
tion be of the grass or of the vesture of the land, or of a 
common or other profits to be taken out of the land, these 
reservations are void. 

4 Kent's Comm. 468, defines a reservation to be a clause 
in a deed, whereby the grantor reserves some new thing for 
himself out of the thing granted and not in esse before. 

The plaintiff could not easily have found a more compre
hensive word in the English language, than the word "unoc
cupied," nor one that would more fully deprive the grantee 
of any use of the land. 

Webster defines " occupy" " to take possession, to keep 
in possession, to possess, to hold or keep for use, to use." 

Crabb's Synonymes, page 236, in treating of the words to 
hold, occupy, possess, states, "occupy, in latin occupo (from 
ob and capio,) to hold or keep, signifies to keep so that it can
not be held by others; we hold a thing for a long or a short 
time, we occupy it for a permanence, we hold it for ourselves 
or others, we occupy it only for ourselves, we hold it for 
various purposes, we occupy it only for the purpose of con
verting it to our private use ;" and on page 238, in treating 
of the words occupancy and occupation, it is,stated that they 
are words which derive their meaning from the different ac
ceptation of the primitive verb occupy, the former being 
used to express the state of holding or possessing any object, 
the latter to express the act of taking possession of or keep
ing in possession ; he who has the occupancy of land enjoys 
the fruits of it. Harper's reprint of the 4th London edition. 

But the import of the words in question was, that neither 
the grantee or any one else should ever possess or hold, or 
keep the land for use, or appropriate it to any use. He was 
neither to raise crops upon it, or erect buildings there or in 
any manner enjoy any fruit from it. 

VoL. xxxv1. 8 
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The plaintiff's counsel seems to view the words, as if :in
tended to prevent the erection of any buildings whereby to 
obstruct the view from the plaintiff's honse, the harbor and to 
his lime kilns. Had the words merely provided that no 
building should be erected on the land, they would have pre• 
sented a case, differing toto coelo from the case at bar. 

There can then be no ground for insisting th'1t the words 
constitute a reservation ; and if they do, the reservation is 
utterly repugnant to the grant itself, and is therefore void. 

2. Neither are they a stipulation as to the manner of hold
ing. A stipulation is a contract or bargain. Here was no 
contract or bargain by the defendant with the plaintiff. If 
the words could constitute a stipulation, it would be void, be
cause without consideration, and because repugnant to the 
conveyance. 

3. 'l'hey cannot be relied on as a covenant because they 
were inter alios. 

4. The words do not constitute a valid exception. Shep
herd's Touchstone, pages 77, 78, 79, defines an exception to 
be a clause in a deed whereby the feoffer, &c. doth except 
somewhat out of that which he had granted before by the 
deed, and states it must be a part of the thing granted and 
not of some· other thing, it must be a part of the thing only, 
and not of all, the greater part or the effect of the thing 
granted, or if the exception be such as it is repugnant to the 
grant and doth utterly subvert it and take away the fruit of 
it, as if one grant a manor or l~nd to another excepting the 
profits thereof, or make a feoffment of a close of meadow 
or pasture, reserviug or excepting the grass of it, or grant a 

manor exceptiug q1e services, these are void exceptions, or 
if the exception be of a particular thing out of a particular 
thing, as if one grant white acre and black acre excepting 
white acre, or twenty acres of land by particular names ex
cepting one acre, these exceptions are void. .Dorrell v. Col
lins, Cro. Eliz. 6. 

5. Do the words then constitute a condition? This, it is 
believed, is the most plausible construction, for which the 
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plaintiff can contend. But such a construction is unsustaina
ble. The object of a condition is to avoid or defeat an 
estate ; and ali conditions are void, that are repugnant to the 
estate granted or inconsistent with the use and enjoyment of 
it. "If the condition be that the grantee shall not alien the 
thing granted to any person whatever, or that, if he alien to 
any person, ·he shall pay a fine to the grantor, such conditions 
are void, as being repugnant to the estate. * * * So, if a 
foeffment be made of land in fee, on condition that the foeffee 
shall not enjoy the land, or shall not enjoy the profits of it, or 
that the heir of the feoffee shall not inherit it;" Shep. Touch. 
129, 131. " Conditions are not sustained when they are re
pugnant to the nature of the estate granted, or infringe upon 
the essential enjoyment and independent rights of property, and 
tend manifestly to public inconvenience." 4 Kent's Comm. 
131. 

Had the words in question only provided against some 
particular mode of using the land, as that the grantee should 
not erect a tannery or a powder factory upon it, this possibly 
might have been a good condition subsequent, and if the 
grantee had violated it, he would have forfeited the estate 
granted, provided the grantor claimed and entered for condi
tion broken. But it will be noticed that the words in ques
tion not only provide that the land shall be common, but also 
unoccupied, thus taking away the whole benefit of the grant, 
and all use and enjoyment of the _land, and they are most 
clearly repugnant to the grant, and are therefore void. 

But if the foregoing positions taken by defendant's coun
sel are incorrect, and the words in question are operative and 
in force as a condition, it will avail the plaintiff nothing. 
The· grant is upon condition that the land is to be common 
and unoccupied. This is a condition subsequent. 

A breach of a condition subsequent in a deed, does not 
give a right of action, such as the plaintiff has here com
menced. The only effect is to cause "the cesser of the 
estate," provided there is an entry or claim for that purpose 
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and not otherwise, so that before the plaintiff can sustain any 
action because of the breach, he must first enter for condition 
broken. 'I'his he has not done. 4 Kent's Com. 123. 

SHEPLEY, C. J. - The plaintiff, on May 30, 183.5, con
veyed to Walter :E. Tolman a small lot of land opposite to 
his store and dwellinghouse. Following the description and 
preceding the habendum the deed contained these words. 
"The said land is to be common and unoccupied.'' The 
defendant being the lesst'e of those deriving title from the 
grantee has erected a building upon the lot and occupied it as 
a store. 

It is not difficult to perceive, that the intention of the par
ties by the use of those words was to explain and qualify the 
grant in such manner, that the land should remain unoccupied 
in any other manner than commons or squares are usually oc
cupied in villages for the enjoyment of light, air and free 
passage. 

It is insisted, that effect cannot be given to the language 
without a violation of established rules of law, either as a re
servation, an exception, or a covenant. That it cannot be re
garded as a reservation, because a reservation cannot be made 
of a part of the thing granted or of any thing repugnant to it, 
but must be of something not in being and created out of the 
thing granted. 

There will not be found any thing repugnant to or destruc
tive of the grant, if it b'e regarded as thus qualified; for the 
grantee will not necessarily be deprived of essential benefit 
from it. He appears to have been the owner of another lot 
of land separated from this only by a private and narrow 
way, the value of which might be materially increase9- by 
having this remain unoccupied, so that there might be over 
the whole of this lot free access to that without any obstruc
tion to prevent its being open to the sight of passengers in 
the adjoining streets. His other lot appears to have been so 
situated, that it might afterwards be expected to be used for 
the erection of buildings upon it for the purposes of trade. 



LINCOLN, 185;3, 61 

Gay v. ·walker. 

The rent of such buildings might be expected to be so in
creased by having this lot remain occupied only as a com
mon, that it would more than compensate the grantee for the 
amount paid to purchase it. A reservation cannot be regarded 
as repugnant and void, when the grantee, if it be permitted 
to be effectual, may acquire a valuable interest in the thing 
granted. 

Nor can it in this case be considered void, because it does 
not reserve something not in being and newly derived from 
the thing granted. 

A right of way over land conveyed may be reserved ; and 
yet the grantor would have had the same right to pass over 
his land before the conveyance, but it would not have existed 
as a thing separate from the land ; and when the land is 
granted and the right of way is reserved, that right of way 
becomes in the sense of the law a new thing derived from 
the land. 

The owner of land not covered by any erections made 
upon it may have a free flow of light and air over it to his 
dwellinghouse built upon adjoining land, and he may convey 
it and reserve the same flow of light and air over it without 
obstruction, and such reservation may be good as something 
not in the sense of the law before existing, but derived from 
the thing granted. 

The provision contained in this deed is, in substance, one 
which secures to the grantor the free flow of light and air over 
the land granted to his dwellinghouse and store, and an unob
structed view of them and of his other lands, by those travel
ing in the adjoining streets, as well as an unobstructed view 
of his lime kilns from his dwellinghouse and store. He had 
these privileges, while he was the owner of the land con
veyed, yet when they were separated from it, they had as 
a separate matter a new existence. 

A reservation to be good must also be made to the grantor. 
It is not the less made to him, if it be so made, that others 
can derive advantage from it. It will be considered as made 
to him, when valuable rights are secured to him, although it 
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may be perceived, that others may also be benefited by it. 
It is admitted, that the plaintiff has suffered injury by a vio
lation of that provision in the deed. 

Defendant defaulted. 

WELLs, HowARD, RrcE and HATHAWAY, J. J., concurred. 

(*) HEALD, in error, versus THE STATE. 

The repeal of a penal statute defeats all pending prosecutions. 

Such repeal precludes the rendition of a judgment, although a nolo contendere 
had been pleaded prior to the repeal. 

If, subs~quently to such repeal, a sentence be imposed upon such a plea, 
the proceedings may be reversed on writ of error. 

w RIT OF ERROR. 
The statute of Aug. 29, 1850, c. 20;;?, enacted that no per

son, (unless authorized in a specified mode,) should be a com
mon seller of any strong or intoxicating liquor, on pain of 
forfeiting not less than twenty or more than three hundred 
dollars, recoverable by action of debt or by indictment. 

At the October term of the District Court, 1850, the plain
tiff in error was indicted for being a common seller in violation 
of that statute, and pleaded nolo contendere. He then filed a 
motion in arrest of judgment, which was overruled. To that 
overruling he filed exceptions, which were entered at the S. 
J. Court at its May term, 1851, at which term, the excep
tions having been withdrawn, the cause was remanded to the 
District Court for further proceedings. 

At the term of the District Court, commenced on the 
second Tuesday of June, 1851, the plaintiff was adjudged 
"guilty," and sentenced to pay a fine of $25, with costs 
taxed at $40,65. 

But prior to the term, at which the judgment and sentence 
were rendered, the Act of June 2, 1851, c. 211, had gone 
into effect. This statute, among other things, prescribed for 
the same offence, a penalty different from that prescribed by 
the Act under which the indictment against the plaintiff had 
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been found, and it also repealed all former Acts inconsistent 
with its own provisions. 

This writ of error is brought to reverse the judgment upon 
which said sentence had been rendered. 

The errors assigned were, -
I. That the indictment does not charge any offence against 

any statute or common law of the State, existing and in force 
at the time of the trial, conviction and sentence. 

2. That it does not charge any offence against any statute 
or common law of the State, existing and in force at the 
time of the sentence aforesaid. 

3. That the act charged was not one at the common law, 
but by statute only; and the statute creating it had been re
pealed before the judgment and sentence were rendered. 

To this assignment of errors, Tallman, Attorney General, 
in behalf of the State pleaded in nullo est erratum. 

Gould, for the plaintiff in error. 
I. No judgment in a criminal case can be rendered after the 

statute, upon which the prosecution is founded, has been re
pealed. Commonwealth v. Marshall, 11 Pick. 350; L Kent's 
Com. 535; Thayer v. Seavey, 11 Maine, 287. 

2. This indictment was founded on the statute of 1850. 
By the 18th section of the law of June 2d, 1851, all Acts in
consistent with that of 1851 were repealed ; and this judg
ment was rendered subsequent to the 2d of June, 1851. 

The 8th section of the law, 1851, is a revision of the whole 
subject matter of the statute of 1850, which by necessary 
implication would have repealed that statute without a pro
vision to that effect. Commonwealth v. Cooley, 10 Pick. 37; 
7 Mass. 140; Bartlett v. King, 12 Mass. 537; Goddard v. 
Boston, 20 Pick. 410; Ellis v. Page, 1 Pick. 45. 

The case was submitted without argument for the State. 

HmVARn, J. -The plaintiff in error was prosecuted and 
convicted, under an Act, of August 29, 1850, ( c. 202,) '' in 
relation to common sellers of intoxicating liquors." But, 
before judgment and sentence were awarded, that Act had 
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been repealed unqualifiedly, by the statute of 1851, (c. 211, 
~ 18,) without any saving clause, as to actions or prosecutions 
prnding · upon its provisions. There was then no law in 
force, upon which the judgment can be sustained. Inhab'ts of 
Saco v. Gurney, 34 Maine, 14, and cases there cited. 

The errors, therefore, are all well assigned, 
and the judgment is reversed. 

SHEPLEY, 0. J., and TENNEY, R1cE and HATHAWAY, J. J., 
concurred. 

(*) SouTHARD versus PLUllIMElt ~ al. 

A marriage contracted since the statute of 1844, c. 117, confers upon the 
husband no ownership in property, which, at the time of the marriage, be
longed to the wife. 

The right to the exclusive possession and to the e:tclusive control of such 
property remains to her after the marriage as fully as before. 

The entry upon her land and the removal of her personal property give to 
the husband no right of action against persons acting under her directions. 

ON ExcEPTIONS from Nisi Prius, SHEPLEY, C. J., presiding. 
Trespass for breaking and entering the plaintiff's close, 

and carrying away therefrom several articles of his personal 
property. 

In March, 1848, the plaintiff married a woman who owned 
a farm, with a house upon it, and articles of furniture and 
other personal property. 

Testimony was iutroduced tending to show, that after the 
marriage and while the plaintiff and his wife were residing 
together in the house, the defendants entered and removed 
from the house the articles as mentioned in the declaration of 
the plaintiff's writ. 

The defendants introduced evidence tending to prove, that 
the articles belonged to the wife before and at the time of 
the marriage, and that it was by her order that they entered 
the house and carried them away. 

The jury were instructed, that if the real estate entered 
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upon and the articles of property taken, were the property of 
the wife before the marriage, and if the entry and taking were 
by her direction and under her inspection, the action was 
not sustainable. To that instruction the plaintiff excepted, 
the verdict having been against him. 

That the legal positions pertaining to this case may the 
more distinctly be understood, some extracts from recent stat
utes are here presented. -

" An Act to secure to married women their rights in pro
perty, passed in 1844. -

" Be it enacted, &c. Section I. Any married woman may 
become seized or possessed of any property, real or personal, 
by direct bequest, demise, gift purchase or distribution, in her 
own name, and as of her own property; (provided, it shall be 
made to appear by such married woman, in any issue touch
ing the validity of her title, that the same does not in any 
way come from the husband after coverture.) 

"SP-ct. 2. Hereafter, when any woman possessed of pro
perty, real or personal, shall marry, such property shall con
tinue to her notwithstanding her coverture, and she shall 
have, hold and possess the same, as her separate property, 
exempt from any liability for the debts, or contracts of the 
husband. 

" Sect. 3. Any married woman possessing property by vir
tue of this Act, may release to the husband the right of con
trol of such property, and he may receive, and dispose of the 
income thereof, so long as the same shall be appropriated for 
the mutual benefit of the parties." 

"An Act, passed in 1847, to amend an Act 'to secure to 
married women their rights in property.' 

" Sect. l. The Act ' to secure to married women their 
rights in property,' passed 22 March, 1844, shall be amended 
by striking out the proviso in the first section thereof, which 
proviso is hereby repealed, and inserting in lieu thereof at 
the end of the section the following words ; ' exempt from 
any liability for the debts or contracts of her husband;' so 

VoL. xYxv1. 9 
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that the section as amended shall be as follows; ' Sect. 1. 
Any married woman may become seized or possessed of any 
property, real or personal, by direct bequest, demise, gift, pur
chase or distribution, in her own name, and as of her own 
property, exempt from the debts or contracts of her husband/ 

"Sect. 2. The said first section shall be subject to the pro
viso, that if it shall appear that the property so possessed, 
being purchased after marriage, was purchased with the mon
eys or other property of the husband, or that the same, being 
the property of the husband, was com•eyed by him to 
the wife, directly or indirectly: without adequate consider
ation, and so that the creditors of the husband might thereby 
be defrauded, the same shall be held for the payment of the 
prior contracted debts of the husband." 

,: An Act passed August 10, 1848, in addition to 'an Act 
to secure to married women their rights in property.' 

"Sect. 1. Any married woman, who 1s seized and pos
sessed of property, real or personal, as provided for in the 
Act to which this is additional, shall be entitled to the appro
priate remedies, as authorized by law in other cases, to en
force and protect her rights thereto ; and :she may commence, 
prosecute or defend any suit, in law or equity, to final judg~ 
ment and execution, in her own name, in the same manner 
as if she were unmarried, or she may prosecute or defend 
such suit jointly with her husband. And she is hereby auth~ 
orized to make and execute any bond or contract, or to do 
and perform any matter or thing, which may be necessary 
to the prosecution or defence of any such :snit, but no arrest 
of the person of any married woman shall be authorized 
under any execution, which may be recovered against her. 

"Sect. 2. In all such suits, where the wife shall prosecute 
and defend in her own name, judgment shall be rendered and 
execution issued and enforced by or against her, in the same 
manner as if judgment had been rendered for or against her 
before her marriage. 

" Sect. 3. When any married woman shall die intestate1 

seized or possesssed of any property, real or personal, in her 
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own name, exempt from 'the debts or contracts of her hus
band, the same shall descend or be distributed to her heirs ; 
but any married woman may, by will duly executed, devise 
and bequeath any property of which she is, or may be here
after so seized or possessed." 

"An Act amendatory, passed February 23, 1852. 
"Any married woman who is or may be seized and pos

sessed of property real or personal, as provided for in the Acts 
to which this is additional, shall have power to lease, sell, 
convey and dispose of the same and to execute all papers 
necessary thereto in her own name, as if she were unmarried, 
and no actwn shall be maintained by the husband of any 
such mar,ried woman for the possession or value of any pro
perty held or disposed of by her in manner aforesaid." 

Act of April 26, 1852. - " Sect. I. Hereafter, when any 
man shall marry, his property shall be exempt from any and 
all liability for the debts or contracts of his wife, made or 
contracted before marriage ; but an action to recover the same 
may be maintained against imch husband and wife; and the 
property of said wife, held in her own right, if any, shall 
alone be subject to attachment, levy or sale on execution, to 
satisfy all liabilities for such debts and contracts, in the same 
manner as if she were unmarried. 

"Sect. 2. In any such action, the wife may defend alone, 
or jointly with her husband; but no arrest of the person of 
such husband or wife shall be authorized upon any writ or 
execution arising under this Act." 

Ingalls, for the plaintiff. 
1. By the common law, the rights of the husband in pro

perty of the wife were well settled and clearly defined. 
2., Prior to the marriage of the plaintiff in March, 1848, 

the "Act to secure to married women their rights in pro
perty," of March 23, 1844, and the Act additional thereto of 
Aug. 2, 1847, had been passed. The alterations and addi
tions in the latter Act do not affect this case. The former Act 
does not authorize a feme covert to sell, devise, lease or other
wise make any disposition of her property, so as to deprive 
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the husband dmillg his Iife of ail benefit to be derived from 
it ; and the common law, regulating the rights and duties of 
husband and wife, must be regarded as operative so far as it 
had not been changed by the provisions of the statute. Swift 
v. Luce, 27 Maine, 285. By the marriage of the plaintiff 
therefore, he acquired in the property of the wife, the right to 
its possession, use and enjoyment under the common law. 

3. This right ·was a vested right, an interest in property, 
which it was not competent for the Legislature, by any Act 
subsequent to the marriage, to take away. Statutes, therefore, 
passed since 1848, can impair none of the plaintiff's common 
law rights. Kennebec Proprietors v. Laboree, 2 Greenl. 275. 

4. The control of the wife's property·imp1ied by th@ 2d sect. 
of the statute of 1844, is a limited control, extending only to 
its defence and protection, and consistent with the right of the 
husband to a common enjoyment with the wife of its use 
and income. Act of 1848, c. 73 ; Swift v. Luce, 27 Maine, 
285. 

5. The case finds sufficient to warrant a jury in coming to 
the conclusion, that the wife had released to the husband the 
control of the property, which control it was not competent 
for the wife to revoke. 'l'his question should have been pre
sented to the jury. 

Ruggles, on the same side. 
'l'he Act of 1847 has no application to the facts of this 

case. The Act of 1848 was subsequent to the marriage, and 
can therefore have no effect. The question therefore is solely 
upon the statute of 1844. That statute, being so widely in 
derogation of common law rights, is to receive a strict con
struction. 'I'o the statute itself, I make no objection. My 
objection is merely to the construction of it claimed by the 
plaintiff's counsel. 

In view of the immense importance to domestic happiness, 
it is not to be supposed, that the Legislature could intend the 
entire removal from the husband of all oversight and control 
of the wife's personal estate. It would at once degrade and 
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discharge the marital relation, set the parties at variance, and 
in all cases facilitate, and in many cases require a separation. 
If the husband, from any misfortune become poor, she may 
deny him bread, and transfer him to the poor house, while 
herself luxuriating in wealth. He may be expelled from the 
house, and her paramour substituted to the possession. It is 
a divorce of the husband, without notice of the process. 

The construction, claimed by the defendants, with all its 
boasted tenderness and humanities, degrades the domestic re
lation and is fraught with mischiefs, which if not immedi
ately developed, will leave terrific marks upon the next age. 

The point at issue has been already decided in Swift v. 
Luce, 21 Maine, 285. That decision shows, that the Act of 
1844, (the only one applicable to this case,) did not authorize 
aferne covert to sell or dispose of her personal property, with
outj the assent of her husband; and that the only object of 
the law was to protect her property from liability to pay her 
husband's debts. 

The Act of 1848, authorizing an action jointly by the 
husband and wife, clearly indicates that he had some rights 
in or control over her property. 

The Act of 1852 gives to the wife authority to dispose of 
all her estate. Does not this imply, that prior to that Act, 
she had no such authority ? Is it not a Legislative exposition 
of the meaning of the former Acts? 

Lowell and Carleton, for the defendants. 

WELLS, J. - Both the real and personal property in refer
ence to which the trespass is alleged to have been committed, 
belonged to the wife of the plaintiff at the time of the 
coverture, and when the acts, of which complaint is made, 
were done by the defendants. They acted under the authority 
of the plaintiff's wife, and the question presented is, whether 
they were justified in conforming to her orders and direc
tions. 

By the common law the husband has a freehold estate in the 
real property of the wife, and the use and control of it, and 
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by the marriage the title to personal chattels in her possession 
passes to him. 

By the Act of March 22, 1844, c. 117, ~ 2, it is provided, 
that "hereafter when any woman possessed of property, real 
or personal, shall marry, such property shall continue to her 
notwithstanding her coverture, and she shall have, hold and 
possess the same, as her separate property, exempt from any 
liability for the debts or contracts of the husband." 

The phrase " such property shall continue to her notwith
standing her covertnre," implies that it shall remain her pro
perty, and that the coverture shall not deprive her of it, and 
the possession of it "as her separate property" gives her an 
entire dominion over it. This language could not have been 
employed simply for the purpose of exempting the property 
from attachment for the debts of the husband, and from 
liability on his contracts. It is very evident, that something 
more was intended, that her right of property and control 
over it should remain, not only against the creditors and con
tracts of the husband, but against the husband himself. 

This construction is strengthened by the terms of the third 
section of the Act, which provides, that "Any married woman 
possessing property by virtue of this Act, may release to the 
husband the right of control of such property, and he may 
receive and dispose of the income thereof; so long as the 
same shall be appropriated for the mutual benefit of the par
ties." The control of the property having been given to the 
wife, it then became necessary by further legislation to au
thorize her to release it to the husband. 

And as the wife of the plaintiff did not release it to him, it 
continued to her and she could direct the defendants to enter 
upon the real estate, and take and carry away the personal 
property. It would be doing violence to the language and 
spirit of the Act to say, that it did not confer upon the wife 
the control of the property independently of her husband. 
And she might exercise that control herself personally, or 
through the agency of another. The statute having given to 
her the direction and management of her property, would 
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necessarily and by implication clothe her with all the power 
requisite for tl1e performance of those acts, and would justify 
the defendants, who were employed by her. 

Exceptions overruled. 

HOWARD and HATHAWAY, J. J., concurred. RicE, J. dis
sented. 

(*) MEDCALF versus SEcco~B ~• als. 

As to facts which a magistrate is required to state in the caption of a depO• 
sition, his certificate in the caption is conclusive, 

Unless referred to in the caption, neither the original citation nor the officer' e 
retum upon it can be received to control the magistrate's certificate, 

Neither can the affidavit of the adverse party be used to disprove the mag
istrate's certificate that such party was notified of the taking of the de• 
position. . 

A discontinuance as to one of the joint defendants will not invalidate the 
prior lawful proceedings, in relation to the remaining defendants. 

A deposition, taken before such discontinuance, to be used against all the 
original defendants, may after the discontinuance be used as evidence against 
the remaining defendants. 

ON BxcEPTIONS from Nisi Prius1 SHEPLEY, C. J., pre• 
siding. 

Assl/MPSIT. The suit was commenced in January, 18501 

and was brought against Asa P. Hodgkins, Edward R. Sec• 
comb, Isaac Taylor and Stephen R. Griggs. Hodgkins en
tered no appearance to the snit ; the other defendants appeared 
and defended. 

The plaintiff, in October, 1850, took the deposition of one 
Hall. Annexed to the deposition was the return of a deputy 
sheriff, dated June 51 18501 certifying that he had served a 
citation for taking the deposition upon Asa P. Hodgkins. 
The deposition itself showed that Hodgkins put two interrog~ 
atories to the deponent. The caption contained no reference 
to the officer's certificate, but stated that the adverse party 
was duly notified to attend and was present; that the deposi• 
tion was taken at the request of the plaintiff, to be used in 
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an action of the case now pending in, &c., between Samuel 
Medcalf and Asa P. Hodgkins and others; - and that the 
cause of the taking was that the deponent was "about to de
part and go beyond these limits before the next term of said 
Court." At the term of the Court in June, 1851, the plain
tiff by leave of Court discontinued as to Hodgkins, and used 
him as a witness on the trial against the other three defend
ants. He also offered the deposition of Hall, taken as above 
stated. To the admission of this deposition, the defendants 
objected. It did not appear, otherwise than by the caption, 
that either of the three defendants attended or were notified 
to attend at the taking of the deposition. The defendants 
offered to file affidavits that neither of the present defendants 
or their counsel was notified or attended. The Judge refused 
to receive the affidavits, and admitted the deposition, which 
was read to the jury. The verdict was for the plaintiff, and 
the defendants excepted to the ruling and decision of the 
Judge. 

M. H. Smith, for the defendants. 
The deposition of Hall should not have been admitted. 
The rejection of it would not have involved any contra-

diction of the caption, or of the certificate of the justice 
therein, that the opposite party was notified and present. 

When the deposition was taken Hodgkins was a party de
fendant. He alone was notified, and it appears by the depo
sition itself, that Hodgkins appeared at the taking and put 
two questions. These facts are in accordance with the cap
tion, and the defendants do not wish to contradict them. 

The fact that. the other defendants were not notified and 
did not appear, is not inconsistent with the fact that Hodg
kins was notified and did appear. 

The case finds that after taking the deposition and long 
before using it, the plaintiff discontinued this suit as to Hodg
kins, and that he proceeded against the other defendants, 
using this same Hodgkins as a witness against them, after 
having used him as a joint defendant just long enough to 
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enable him to attend to the taking of this deposition, and to 
enable the plaintiff to take the deposition without any knowl
edge of the present defendants, depriving them of the benefit 
of all cross-examination or objection. 

To allow a deposition to be used in evidence under such 
circumstances would be opening a wide door for abuses, and 
would make the taking of depositions yet more of an art 
than it now is. 

The caption states that the deposition was taken to be 
used in an action between Samuel Medcalf and Asa P. Hodg
kins ~• als. But it was used in no such action. 

The caption states no legal cause of taking. R. S. c. 133, 
~ 17'& 4, Art. 3; Stat. of 1849, c. 123. 

A. P. Goulu, ,for the plaintiff. 

How ARD, J. - It has been determined that the certificate 
of a magistrate, of facts required to be stated in the caption 
of a deposition taken before him, is conclusive. Cooper v. 
Bakeman, 33 Maine, 376. There was, therefore, conclusive 
evidence of notice to Hodgkins, one of the defendants when 
the deposition was taken; and that, by statute, is to be deem
ed sufficient as to all. R. S. c. 133, ~ 8. Neither the sup
posed notification, nor the officer's return upon it, form any 
part of the caption, (in which no reference is made to either,) 
or control the certificate of the magistrate. Norris v. Vinal, 
33 Maine, 581, appendix. 

No objection appears to have been made, that the caption 
was deficient in not stating fully the cause of taking the 
deposition, and the presiding justice did not rule upon that 
point, nor do the exceptions embrace it. Such an objection 
is not presented by these exceptions, and cannot be consid
ered. 

The discontinuance against Hodgkins cannot be regarded 
as an abandonment of prior lawful proceedings in the suit, 
nor are they invalidated by his ceasing to be a party, in a 
manner provided by law, upon any reasonable construction of 
the statute. The design of the eleventh section of the R. 

VOL. XXXVI. I 0 
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S., c. 115, appears to have been to enable a plaintiff to avoid 
some of the disabilities at common law, in reference to the 
joinder of parties, and to allow him to amend his writ, by 
striking out the names of one 01; more of several defendants, 

and to n:iaintain his proceedings in the action against the 
others. Statutes of amendments and jeofail are intended for 
relief against technical difficulties presented in the course of 

legal proceedings, and in that view should receive judicial 
construction. Exceptions overruled. 

RrcE, APPLETO~ and C1;TTuw, J. J., concurred. 

(*) bHABITANTS OF w EST BATH, petitioners for certiorari. 

Applications for writs of certiorari are to the discretion of the Court. 

Such an application, when made fo~ the purpose o{ qua11hing the proceedings• 
of the County Commissioners in the establishment of a way, will be rtject
ecl, if the Commissioners had jurisdiction, and if substantial justiee wa& clone 
by their action ; although their record may not, in all particulius, shcYW an 
exact compliance with the statute requirements. 

That there was, in Jac-t, such a C(}mpliance may be proved aliunde the records, 

Such evidmce, however, cannot be heard by the Suprem1;; Judicial Court for 
the District. It must be presented at the Supnime Judicial Cou.rt for the 
county. 

PETITION F'OR CERTIORARI. 

Certain persons describing themsehre5 of West Bath, in 
Sept. 18521 presented their petition to the County CommisJ 

sioners, setting forth that the selectmen of that town had Iaid 
out an alteration of a tovm way and reported the same to 
the inhabitants of the town at a meeting caHed to act upon 
its acceptance, and that the town nnrea:i;onab1y refused amt 
delayed to allmv and approve s-aid aheration1 and to pnt the 

same on record ; by which :said petitioneni alleged theml!eive& 
to be aggrieved, aud therefore prayed that the alteration might 
be accepted and approved by the County Commi:ssioner:il. 

Upon that petition, the County Commissioners adjudged 
that the town had umea~onc\bly refused and delayed to a1low 
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and approve the way, as altered by the selectmen. 'Where
upon the County Commissioners approved the way, as so 
altered, and ordered that the town clerk be notified to make a 
record according! y. 

It is for the purpose of c;rnsing the County Commissioners' 
adjudication to be quashed, that these petitioners at the term 
of this Court held on the 24th of Jan. 1853, prayed for a 

writ of certiQrari, that the record of the Commissioners may 
be brought up for examination. 

And the petition pointed out the foll.owing causes for quash
ing the said record: -

1. The County Commissioners had no jurisdiction in re
lation to the road. 

2. In the petition, on which the Commissioners acted, it 
was not stated, that the town, within one year next before 
the filing of said petition, unreasonably refused or delayed to 
allow and approve said way. 

3. The said way does not pass over, or from, or by the land 
or lands under the possession or improvement of either of the 
petitioners. 

4. In said petition, it is not stated that said road leads from 
or by l.and under the posses,,i.on and improvement of either of 
the petitioners. 

5. The Commissioners did not adjudge that the town, with
in one year from said kearing, ureasonably refused and de
layed to approve the way; or that the petitioners were 
aggrieved by any such r,efusal or delay ; or that the petition
ers or either of them possessed or improved any land from, 
by or through. which said road led to any highway or town 
way. 

6. The alteration and location of the town road was not of 
common convenience or necessity. 

7. The Commissioners did not alter the said town road as 
had been prayed for. 

Porter 'Y Smith, in support of the Commissioners' proceed
ings, offered evidence to show that the refusal of the town to 
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approve the road was within one year next before the applica
tion to the Commissioners ; and also to prove that the petition
ers possessed and improved lands, from which the proposed 
town way led to other public ways. 

They however suggested that such evidence might not be 
receivable here, but was to have been offered rather at the 
term held in the County of Lincoln. 

Tallman, in snpport of the petition for the writ of cer
tiorari. 

R1cE, J. - It is contended by the petitioners that the Coun
ty Commissioners have assumed to act upon a matter not 
within their jurisdiction, and that their action is conseqmmtly 
void. 

Section 34, c. 25, R. S., provides, "if any town shall un
reasonably refuse or delay to approve and allow any town 
way, or private way, laid out or altered by the selectmen 
thereof, and to put the same on record, any person aggrieved 
by such refusal or delay, if such way lead from land under 
his possession or improvement, to any highway, or town way, 
may, within one year thereafter, apply by petition in writing 
to the commissioners." 

It is alleged, that it is not stated in the petition to the 
County Commissioners, that the town unreasonably refused 
and delayed to allow and approve of said town way within 
one year from the filing of the petition on the meeting of the 
Commissioners. Also that it is not stated in the petition to 
the Comm1ssioners that said road leads from or by land under 
the possession or improvement of either of the petitioners. 

Petitions for writs of certiorari being addressed to the dis
cretion of the Court, it has been the uniform practice to re
fuse to grant such writs when sufficient appears to show that 
the Commissioners had jurisdiction of the subject matter upon 
which they had acted, and that substantial justice had been 
done, though their records may not show that their proceed
ings had been, in all respects, technically correct. 

In this case it does not appear from the petition to the 
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Commissioners, nor in the record of their proceedings, that 
the way in question leads from land under the possession or 
improvement of either of the petitioners to any highway or 
town way, nor that said application was made to the Com
missioners within one year from the time of the alleged un
reasonable refusal and delay of the town to approve and allow 
said way. 

To give the County Commissioners jurisdiction, the peti
tion must come from a person aggrieved in the manner de
scribed in the statute, and also be presented within the time 
therein specified. But though these facts do not appear from 
the original petition, nor from the records of the Commission
ers, 'evidence was offered, tending to establish them ; and it 
was affirmed by counsel, in presence of the Court, and not 
controverted by the opposing counsel, that these facts were 
fully established by proof before the Commissioners. Such 
evidence, before the proper tribunal, is admissible in this class 
of cases. 

The Act of 1852, concerning the Supreme Judicial Court 
and its jurisdiction, c. 246, was intended to effect an entire 
separation between courts held for the final determination of 
questions of lalV, and those in which evidence is to be intro
duced for determining facts. 

Under this Act all original entries must be made in the 
Courts held in the several counties, in which all questions of 
fact must be heard and settled, or the evidence there pro
duced, reported, as is provided in the eighth and twenty-first 
sections, for the determination of the questions of law arising 
thereon, by the Supreme Judicial Court, sitting as a court of 
law and equity. 

There being in this case questions of fact undetermined, 
which may materially influence the judgment of the full court 
in the exercise of its discretion, it is dismissed from the docket 
of the Supreme Judicial Court for the district, and will stand 
ou the docket of the Supreme Judicial Court to be held in 
the County of Lincoln, where the parties may have an oppor
tunity to present such proofs as they may deem expedient, 
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and if any questions of law shall arise thereon, it may then 

be entered in the Court of law for the district, for the deter
mination of such legal questions as shall be thus presented. 

SHEPLEY, C. J., and \V1,LLs, HowARD and HATHAWAY, J. J., 
concurred. 

(*) SAMPSON versus BowDOINHAM STEAM 1'.i1LL CoRPORATION. 

From the performance of certain corporate acts by persons designated in a 
charter of incorporation, the existence of the corporation may be inferred, 
without record evidence of its first meeting or of its acceptance of the 
charter. 

From what corporate acts such an inference may be deduced. 

,vhen by a by-law of the corporation, its officers are to hold office for a year, 
and until others are chosen in their room, it seems unnecessary, in the war
rant calling the annual meeting, to insert "that officers are to be chosen;" 
although another of the by-laws prescribes that such warrant shall "specify 
the business to be transacted." 

,vhen the prescribed officers arc elected with!,)ut such specification in the 
warrant, and the corporation, by its acts, recognize the existence and au
thority of such officers, the election will be deemed valid. 

The by-laws of a corporation authorized its directors to manage all its pru
dential concerns, and the directors, by a document signed by them in that 
capacity, certified that the plain tiff had previously advanced a specified sum 
for the corporation, which sum with its interest, was still due to him; Held, 
that upon such certificate an action may be maintained against the cor
poration. 

Such certificate is to have full effect as the foundation of a suit, notwith
standing the existence of a by-law, prescribing that the directors shall hold 
stated meetings and keep a record of their votes and doings. 

Such a by-law is merely directory, and does not impair the rights of others. 

ON REPORT from Nisi Prius, RICE, J., presiding. 
AssuMPSJT, based upon an instrument in the following form ; 

which was read to the jury. 
"This is to certify that James Sampson paid in behalf of 

the Bowdoinham Steam Mill Corporation, the sum of six 
hundred and seventy-five dollars on the sixteenth day of Sep-

• 
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ternber, A. D. 1845, which sum i3 now due to him, with in~ 
terer3t from that date. $675. February 26, 1847. 

"Nathaniel Purington, I Directors of the 
"Wm. Purington, r Bowdoinham 
:: vwiVm. LHl~nt,_ )' Steam Mill Cor." 

m. 1ggms, 
r.rhe reading of that instrument was objected to by the de• 

fondants, who alleged that its signern were never legally direc~ 
torB of the Corporation. 

The plaintiff offered in evidence the Act incorporating the 
Bowdoinham Steam Mill Corporation, passed March 25, 1837, 
and also a book proved to be the book of records of the Cor~ 
poration, and containing its brlaws. 

The defendants objected to the introduction of the recordi, 
and of the by-laws. 

A witness, who appeared by the records to be the clerk of 
the Corporation, testified, (under objection made by the plain• 
tiff,) that the defendants t1old the steam mill and property in 
1837 or 1838 ; that they had had no property since ; that he 
did not know that they, as a Corporation, had i,ince done anr 
acts ; and that he had since that sale had no knowledge of 
their pecuniary condition. 

The record showed the sale to have been in 1845. 
The plaintiff was always a member of the Corporation. 
Joseph W. Russell, EBq. testified, (under objections made 

by the defendants,) that in 1847 and 1848, he was employed 
by the signers of the above certificate, claiming to act as 
Directorn, to defend an action against the Corporation. 

The case was then submitted. 
The full Court are to consider the foregoing teBtimony, so 

far as it is admissible, either party being at liberty to put in 
the book of record!! or any part of it, BO far as the same may 
be legal teatimony. If upon the facts thu!! presented the 
action can be maintained a defanlt is to be entered. 

So far m1 the records and by-laws became material in the 
estimation of the Court, they are sufficiently presented in the 
op1mon. 
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Russell, for the plaintiff. 

Gould, for the defendants. 
1. The instrument offered by the plaintiff is not a promis

sory note, or an obligation to pay. It is simply a "certificate" 
or written admission of the fact that the plaintiff paid that 
sum for the Corporation on September 16, 1845. 

Corporations are not bound by the admissions of Directors 
or stockholders. 

Angel & Ames on Corp. (2d edition,) p. 249, and authori
ties cited in note (b.); lb. 168. 

It was offered simply as evidence of a prior indebtedness, 
and the only evidence. 

2. But if regarded as a contract, upon which an action can 
be maintained, it is not binding upon the Corporation, be
cause it was not executed by a majority of the Directors 
legally elected. Angel & Ames on Cor. (2d ed.) p. 231. 

No meeting of the Corporation was ever legally called, for 
the choice of Directors, after the first, and quere as to that. 

Art. 7 of the by-laws, provides, that the notices calling all 
meetings of the Corporation "shall specify the business to be 
transacted at said meetings." 

No meeting!for the choice of Directors was ever thus called. 
The hoard of Directors consisted of five persons. Only 

two of those chosen at the first meeting signed the paper · in 
question. The other two persons, who signed it, were never 
elected Directors, at a meeting adjourned from that first call
ed, but purport to have been elected at a meeting adjourned 
from a new: but illegal call. 

An adjourned meeting. could have no power to act upon 
other matters than those for which it was originally called. 

The by-laws do not provide for the adjournment of meet
ings from year to year, but article 7 provides that " the 
meetings of the Corporation shall be called by the clerk, &c., 
by posting up notices which shall specify the business to be 
transacted at said meeting; " thus giving the members an 
opportunity to attend at the choice of Directors. 
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The book purporting to be a book of records, and the 
record of the election of those persons signing the certificate, 
were therefore inadmissible. 

3. The Directors of this Corporation had no authority to 
execute a contract, of the cltaracter claimed for this instru
ment or writing; it is not among their enumerated powers in 
Art. 5 of the by-laws, It would seem more appropriately to 
be within the province of the treasurer. By-laws, Art. 4. 

4. 1'he power to make a contract ( if they possessed it,) 
was exercised in an illegal manner; their board could act 
only by oote. Arc 5 of by-laws; Angel & Ames on Corp. 
{2d ed.) p. 176. 

5. A single act only, is produced, to show that the persons 
daimed to be Directors were such de facto. This is not suf
ficient. But the acts of officers de facto are only binding on 
the Corporation as respects third persons. The plaintiff is a 
member and an officer of the Corporation, if they have any. 
He was elected a Direci<Jr at the first meeting. 

6. This action is brought to recover the amount of a debt 
of the Corporation paid by one of its members. The remedy 
is against other stockholders for a contribution. R. S. c. 76, 
'§ 22. 

SHEPLEY, C. J. -The legal existence of a Corporation 
capable of performing corporate acts, may be inferred from the 
grant of its charter, and that the persons named in it, or they 
and others associated with them, have heltl meetings, chosen 
officers, adopted by-laws, and performed other corporate acts, 
without a production of a legal record of the first 'meeting, or 
a formal acceptance of the charter. Trott v. Warren, 2 
Fairf. 227 ; Penobscot Boom v. Lampson, 16 Maine, 224. 

The first meeting of the defendant corporation appears to 
hwe been holden on June 19, 1837, when officers were 
chosen and a committee to draft by-laws. 1'his meeting was 
continued by several adjournments to January 1, 1838, when 
the by-laws reported by the first named of that committee 
were accepted, and new officers were chosen. 

VOL. XXXVI, 11 
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By the first article of the by-laws it is provided, that aH 
the officers named shall hold their office for one year and. 
until others are chosc::i and qualified to act in their stead, un
less sooner dismissed. 

By the seventh article it is provided, that notice for meet
ings " shall specify the business to be transacted at said 
meetings." 

The corporators appear to have been legally notified by 
the clerk to meet on May 9, 1843. The meeting then organ
ized, was continued uy adjournments to Jan'y 1, 1844, when 
a vote was passed to elect the officers of the Corporation; and 
they were accordingly chosen ; and among them were five Di
rectors. This meeting was continued by adjournment to Jan'y 6, 
1845, when five directors and other officers were again chosen. 
At this meeting a vote was passed authorizing and requesting 
these Direc.tors to sell the steam mill at public or private sale 1 

and to leave the logs and other property of the corporation at 
their disposal. 

The plaintiff and four other persons were then chosen 
Directors. No Directors have since been chosen. The four 
other persons then chosen Din'\ctors, on Feli. 26, 1847, made 
and subscribed the paper, upon which this snit has b2en com
menced, stating that the plaintiff paid in behalf of the Cor
poration $675, on Sept. 16, 1845, "which sum is now due 
to him with interest from that date." 

1. It is insisted in defence, that they were not legally 
chosen, because there was no specification in the notice for 
calling the meeting of any such business to be transacted as 
the choice of officers. 

'fhe first article of the by-laws had prescribed the business 
to be transacted once a year, at an annual meeting, to be the 
choice of officers. That business would be presented at each 
annual meeting by the by-laws presumed to be known to each 
member of the Corporation. It could not be considered as 
business transacted without notice. In no instance does there 
appear to have been a statement in the notice for calling a 
meeting, that it was called for the choice of officers. Yet the 
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clerk, treasurer and directors chosen, have been constantly re
cognized in the records, and in meetings legally called for the 
transaction of other business, as officers of the Corporation. 
The construction uniformly put by the Corporation upon that 
provision of its by-laws, appears to have been, that it had re
ference to other business than the choice of officers. It ap
pears, that at a legal meeting called, after those Directors were 
chosen, to meet on May 29, 1845, a vote was passed "that 
"the Directors be authorized to receive Gen. Joseph Ber
ry's notes in lieu of William Lunt's. '' This was in payment 
for the steam mill, which appears to have been sold by vote 
of the Corporation. It could refer to no other persons than 
those chosen and existing as such by its own records; and it 
recognized them as its Directors. It cannot now, under such 
circumstances, be permitted, against its creditors, to assert that 
it had no Directors capable of transacting business. If it 
were permitted to do so, it might repudiate and annul all the 
business transactions, including the purchase and sale of its 
real and personal property, conducted th!ough its Treasurer 
and Directors, or agents by them appointed. 

2. It is iqsisted, that the par;er made on February 26, 1847, 
is a mere admission of the fact of a past payment made by 
the plaintiff, and that the Corporation is not bound by the ad
mission of its Directors respecting a past transaction. 

It does not appear to be the admission of a past transaction 
without the performance of any act respecting it at the time. 
On the contrary, a due-bill appears to have been given to th~ 
;plaintiff, stating the amount then presently due to him, and 
the time when he became a creditor appears to have been 
named for the purpose of giving him a claim for interest from 
that date. 

3. It is further insisted, that the Directors by the by-laws 
were not authorized to make the contract, except in a meeting 
and by vote recorded. 

The fifth article of the by-laws provides " it shall be the 
duty of the board of Directors to manage all the prudential 
concerns of the Corporation; give orders and directions for 
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the transaction of all the business of the Corporation. 71 This 
js sufficiently extensive to authorize them to adjust all claims 
presented, and to find whether any and what sums were due 
from the Corporation. That article of the by-laws also pro
vides, that "they shall hold stated meetings and keep a fair 
record of all their doings, votes and directions/' The author
ity is not conferred upon them only when they thus meet and 
act. The provision is directory to them and does not affect 
the rights of others. 

The debt due to the plaintiff does not appear to be of the 
character provided for by the statute c. 76, '§ 22. 

Defendant defaulted. 

HowARD, RwE and HATHAWAY, J. J., concurred. 

(*) SouTHARD versus PIPER ~ al. 

Under the Act of 1844, c. 117, amended by the Act of 1847, c. 27, a woman, 
during coverture, may acquire property by purchase in her own exclusive 
right. 

In property thus acquired, and paid for with her money, though the husband 
was the agent employed by her in making the purchase, he has no right of 
possession, and can maintain no action for taking it away against persons 
acting under her direction, 

ON REPORT from Nisi Prius, SHEPLEY, C. J., prnsiding. 
TRESPASS for taking and driving away several cattle from 

a farm occupied by the plaintiff and his wife. 
The farm with some other property belonged to the wife 

by a devise from her former husband. There was testimony 
tending to show that the cattle were purchased by the plain
tiff, as agent for his wife, subsequent to their intermarriage, 
and paid for by her property ; and that they were afterwards 
driven away by the defendants under her directions. 

The Ohief Justice instructed the jury that if the cattle 
were thus purchased by the plaintiff acting as the agent of 
his wife, and paid for by him with her property, and were 
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taken and driven away from the farm by her direction, the 
action was not maintainable. 

'I'he verdict was for the defendants, and is to be set aside 
if the instructions were erroneous. 

Ruggles and Ingalls, for the plaintiff. 

Lowell and Carleton, for the defendants. 

WELLS, J. - The only difference between this case, and 
that of Southard v. Plummer o/ al., reported in this volume, 
page 64, relates to the cattle, which were purchased by the 
plaintiff as the agent of his wife, and for which payment was 
made by her property. 

By the Act of March 22, 1844, c. 117, <§, 1, which was 
amended by that of August 2, 1847, c. 27, "any mar:ied 
woman may become seized or possessed of any property, real 
or personal, by direct bequest, demise, gift, purchase or dis
tribution, in her own name, and as of her own property," &c. 

By these Acts the wife of the plaintiff could purchase pro
perty during coverture, and there does not appear to be any 
legal objection to the employment of her husband, or any 
other person, in making the purchase. While acting as her 
agent, he could not acquire any title to himself in the pro
perty purchased. 

Although such property is acquired by the wife after cover
ture, she has the same control over it as she has over that 
which she possessed before the covertnre. 'I'he third section 
of the Act of 1844, before mentioned, embraces property be
longing to the wife at the time of the marriage, and that 
obtained by her afterwards. She has the control of it irre
spective of the time when it is acquired. 

Judgment on the verdict. 

HowARD and HATHAWAY, J. J., concurred. 
R1cE, J., dissented. 
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(*) RANDALL, &· al. versus FARNHAM. 

The interest which a mortgagee has in the mortgagee! land is not subject to be 
taken on execution. A levy of it would be void. 

The receipt, by a levying creditor, of the amount of his claim, though after the 
year allowed by law for redeeming, vacates the title derived from the levy. 

A promissory note, given for such a claim, is not invalid for want of con
sideration. 

ON REPORT from Nisi Prius, TENNEY, J. presiding. 
AssuMPSIT upon a promissory note for $200, payable to 

the plaintiffs. 
In 1844, William H. Morse and two others conveyed land 

to the defendant, and took from him a mortgage of it to 
secure the purchase money. 

In 1845; they, by their deed in common form of a quit
claim, released to him all their rights in the land. Before the 
registry of that deed, Morse's undivided part of the land was 
attached on two suits, of which the plaintiffs had the control, 
and within thirty days after the rendition of the judgments, 
(though not until after said quitclaim deed had been record
ed,) the executions recovered in said suits, were levied on 
the attached estate. 

After the expiration of the year, which the law allowed for 
redeeming, the defendant gave to the plaintiffs the note now 
in suit, and took from them a paper specifying that they had 
received two hundred dollars in full for the amount levied 
on the two executions, and thereby " discharged all claims of 
said creditors under said levies." This receipt was ante-dated, 
so as to show, upon its face, that it was given prior to the ex
piration of the year allowed for redeeming. 

The defence was, that there was no consideration for the 
note. 

The case was submitted for the opinion of the Uourt. 

Randall and Booker, for the plaintiffs. 

Gilbert, for the defendant. 

SHEPLEY, C. J. -The suit is upon a promissory note made 
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on January 1, 1849, and payable to the plaintiffs. The de
fence is, that it was made without consideration. 

The report states that the defendant introduced a deed 
from William H. Morse and others to himself, made on Sep
tember 24, 1845, and recorded on June 18, I 847. This deed 
upon examination is found to be a release of all title to a lot 
of land, which they had conveyed to the defendant on Octo
ber 14, 1844, by a deed duly recorded, and which the de
fendant on the same day had reconveyed to them in mortgage. 
It was admitted that attachments of that lot were made on 
two writs, one in favor of Aaron Hobart and others, and the 
other in favor of Benjamin Randall, against said Morse after 
the date of the deed made on September 24, 1845, and before 
it was recorded. Judgments appear to have been obtained in 
those suits and levies to have been seasonably made upon 
that part of the lot formerly owned by Morse on October 25 
and 28, 1847. 

After the right of the owner of that lot to redeem it by 
payment of those levies had expired, the plaintiffs, acting as 
attorneys for Hobart and others, received the note now in suit 
from the defendant in satisfaction of those executions and gave 
him a receipt therefor dated back to July :n, 1848. No deed 
of release or other conveyance was made by the judgment 
creditors to the defendant. It does not appear, that the at
tachments were made before the record of the conveyance 
made to the defendant on October 14, 1844. After that time 
the only title of Morse to that lot was derived from the con
veyance made to him and others in mortgage. No levy could 
be legally made on that interest, and those levies appearing to 
have been made only on that interest must be regarded as 
void. 'I'he title of the defendant appears to have been good 
without any act to red~em it from them. Yet the considera
tion for the note does not fail, for the executions, issued on 
the judgments recovered against Morse remaining unsatisfied 
by the proceedings to make levies, were satisfied by the de
fendant's note and the receipt given to him in discharge of 
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them. The attorneys would be authorized to receive satis
faction of those unsatisfied executions. 

If the attachment were made before the record of the con
veyance made to defendant on Oct. 14, 1844, and the levies 
were so made as to be operative on that title, it does not fol
low, that the note would be without consideration. 

A reception by a mortgagee of his debt after a foreclosure 
of his mortgage operates as a waiver of the forfeiture and an 
extinguishment of his title. Cutts v. York lYl anf. Co. 18 
Maine, 190; Batchelder v. Robinson, 6 N. H. 12; Converse 
v. Cook, 8 Verm. 164. No good reason is perceived, why 
the reception of his debt, after the time allowed by law for 
the redemption of a levy, should not have like effect upon 
the title of a judgment creditor acquired by the levy. He 
could not receive the money as yet due from his debtor, and 
still claim to hold the estate by his levy without being charge
able with fraud ; and the law would justly presume that he 
intended to waive the forfeiture and permit his title to be 
extinguished by a redemption, rather than that he intended to 
act frandulently. 

'l'he burden of proof rests upon the defendant to show, 
that there was no consideration for the note. Jf he would 
object, that the plaintiffs acting as attorneys had no authority 
to waive the foreclosure and accept payment of Hobart and 
others' debt, he could prove it by their testimony ; and it 
would be reasonable to expect him to do so, when it does not 
appear, that they have repudiated the transaction, or have 
claimed any interest whatever in the land since that time, or 
attempted to disturb any one in possession of it. 

Mr. Randall being one of the plaintiffs, all claim by virtue of 
his levy is extinguished. Defendant defaulted. 

WELLS1 HowARD1 RrcE and HATHAWAY, J. J., concurred. 
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, (*) CHADBOURNE versus DuNCAN. 

The sale of a vessel, like that of any other personal chattel, may be effected 
verbally and without writing. 

If, between part owners of a vessel, the respective claims growing out of her 
employment have been liquidated, the balance due to either may be recover
ed by action at law. 

ON ExcEPTIONS from Nisi Prius, TENNEY, J., presid

ing. 
AssuMPSIT for money had and received. 
There was evidence tending to show that the defendant had 

effected insurance upon the brig Mechanic, and that he had 
received the amount as for a total loss ; that this amount was 
something over $6000 ; that he was part owner, and had bills 
against the brig, which, being deducted from that amount, re
duced the insurance money in his hands to $3200 ; that the 
owners of H-ths had received their respective proportions of 
that sum ; that he retained in his hands a balance of $200, as 
the proportion due upon the remaining sixteenth. The plain
tiff claimed to be owner of that sixteenth, and demanded the 
$200 of the defendant, who replied that he did not know to 
whom it belonged. Whereupon this suit was brought. The 
only evidence introduced by the plaintiff to prove his title was 
the deposition of Miss Cushing, stating as follows, viz. : -

" I, Martha Cushing of Phipsburg, county of Lincoln, State 
of Maine, of lawful age, do testify on oath and say, that I 
heard Capt. Thomas Cushing: jr., on his return from a voyage 
in the brig Mechanic of Bath, in the spring of the year one 
thousand eight hundred and forty-eight, say to his father, who 
was one of the assessors of the town of Phipsburg, and, as I 
think, in the presence of Mr. Josiah Chadbourne, who had 
been his mate in that voyage, that he had sold to said Jhad~ 
bourne one sixteenth of said brig Mechanic, and directed him 
to assess that part of said brig to Mr. Chadbourne as his pro
pe1ty, and said part of said brig was taxed to Mr. Chadbourne, 
and I saw him pay the money to the collector of Phipsburg 
therefor ; and the second year the collector called again to see 

VoL. xYxv1. 12 
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Chadbourne for his tax. Mr. Chadbourne was not at home, 
and the collector chalked up the amonnt over the door. The 
next voyage Mf. Chadbourne again went to sea with Thomas 
Cushing, jr. and in said brig, and on their return voyage Capt. 
Cushing being sick left the brig at Holmes Hole, Martha's 
Vineyard, and Mr. Chadbourne carried the brig to Boston. 
Subsequently Mr. Chadbourne went master of the brig." 

There was evidence, that after the suit was brought, the 
defendant said all he wanted was to know to whom he should 
pay the $200, that being the sum which he was ready to pay. 

•rhe Judge instructed the jury, that to effect a sale of a 
vessel or a part of a vessel, it was not necessary there should 
be a bill of sale or any other writing ; and that a. va1id sale 
might be made verbally. 

The defendant requested the JuJge to instruct the jury1 

that the plaintiff, if part owner of the vessel with the defend
ant, could not maintain the suit. In reference to this request, 
the instruction was, that if the plaintiff owned one sixteenth 
of the brig, and the sum due for that sixteenth was liquidated 
between the partiPs, so that there was no question as to its 
amount, an action at law could be maintained therefor after 
demand, if iu other respects he was entitled to recover. 

The Judge was also requested to instruct the jury, that the 
defendant being part owner of the vessel, had no authority 
to insure the plaintiff's interest without a special authority, or 
an authority implied from previous transactions between the 
parties. 

The instruction was, that if satisfied of the truth of the 
facts testified to, the jury were authorized to infer from the 
evidence that the defendant had authority to insure the plain
tiff's interest, or that the plaintiff ratified the insurance. 

The verdict was in favor of the plaintiff for $:.216. To 
the instructions and rulings of tbe Court the defendant ex
cepted. He also filed a motion for a new triaL 

Tallman, for the defendant. 

Porter &· Smith, for the plaintiff. 
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How ARD, J. -The sale of a vessel, like that of any other 
personal chattel, may be proved by parole. Between the 
vendor and purchaser, neither a bill of sale, nor a change of 
registry is necessary, in order to complete the transfer. The 
instructions on this point were unexceptionable. 

The requested instructions, in respect to the right of one 
part owner to maintain an action against another, and in re
gard to the plaintiff's claim upon the defendant, for money 
received as insurance upon the vessel, were given with suit
able qualifications. The defendant has no occasion to com
plain of them, as being adverse to his legal rights. 

The motion for a new trial was not heard by the Judge 
presiding at Nisi Prius, and unless it is based on the evidence 
as reported by him, it is not properly before us. Stat. 1852, 
c. 246, ~~ 8, 13; Parker v. Marston, 34 Maine, 387. But 
if the exceptions contain the whole evidence, as stated by 
counsel, and not controverted, then there was evidence, that 
Cushing, claiming to own one sixteenth part of the vessel, 
professed to have sold his interest to the plaintiff; that the 
latter claimed to own it; that it was taxed to him, ari'd that 
he paid the taxes one year at least. He was in possession 
of the vessel, and there is no evidence of an adverse claim 
to that sixteenth. There was no proof that the defendant 
was a part owner, but it is not denied by others, that he 
obtained the insurance for the owners. He claimed to hold 
in his hands the balance for the owner of that sixteenth, and 
to have paid to the owners of the other portions of the vessel, 
their respective proportional parts of the amount received for 
insurance, upon a total loss, as it is asserted. Upon the evi
dence now before us, we cannot say that the verdict was 
.against la\V, or the evidence in the case. 

Exceptions and motion overruled. 

SnEPLEY, C. J., and RICE and HATHAWAY, J. J., con
curred. 
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(*) 1V HITE versus OLIVER. 

Upon the erection of a building under a special contract, the contractor, 
though he may have departed from the contract as to the size of the build
ing and quality of the work, yet if the building have been accepted, is enti
tled to recover for the labor and materials at the contract price, deducting so 
much as they are worth less on account of the departures. 

ON ExcEPTIONs from N£si Prius, R1cE, J. presiding. 
AssuMPSIT to recover for labor and materials expended in 

erecting for the plaintiff a dwellinghonse upon her own land. 
The defendant introduced evidence tending to prove a con

tract between the parties, by which the house was to be built 
of certain dimensions and quality of finish, for the sum of 
$450; and that it was built of different dimensions, and some 
parts of it were yet unfinished. Upon the question whether 
the work and materials were of suitable quality, there was 
conflicting testimony. 

Before the work was commenced1 the defendant advanced 
to the plaintiff $300, and, before this suit was brought, she 
entered into possession of the house. 

The plaintiff's counsel contended, upon evidence which is 
not stated in the exceptions, that, if there had been a con• 
tract, it was waived by the parties. 

'I'he Court instructed the jury, that if there was a contract, 
and if the plaintiff had not fulfilled it, and if it had not been 
waived, " he must make it good to the defendant, and was 
entitled to receive for the house only the balance that would 
remain, after deducting from the contract price as much as it 
would cost to make the house what it should have been by 
the contract." 

To this instruction the plaintiff excepted and the verdict 
was for the defendant. 

Gi'lhert, for the plaintiff. 
The rule prescribed in the instructions is erroneous. Its 

operation would be unjust. The contractor may have built 
a valuable house in a manner different from the specifications 
in his contract ; defendant takes it and has the benefit of his 
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labor and materials. Suppose the contract price to have been 
$1000. It is worth, as built, but $900. But it would cost 
five hundred dollars, not to complete, but to alter the house 
and make it conform in work, materials and style in all re
spects, to the specifications. Thus by this rule, he would 
receive but $500 for what cost him $900, and for what the 
defendant, who might have rejected it, nevertheless chooses 
to take, notwithstanding the failure of exact performance. 
The law cannot be so unjust. 

Neither is it a sound rule that the contractor shall recover 
what the house is actually worth in all cases. This doctrine 
has been overruled in some of the States, perhaps wisely. 

But the true rule is found to be that he shall recover a surn 
to be ascertained by deducting from the contract price so much 
as the house is worth less on account of the deviation proved. 

This rule, it will readily be perceived, in cases, not of fail
ure to complete, but of deviations, or of inferior quality of 
workmanship or materials, may have an operation totally dif
ferent from that given to the jury. Where the non-fulfilment 
consists in a failure to complete, the result is the same, be
cause the cost of completion shows the diminished value 
resulting from the failure. 

Not so however in the other class of cases. The house is 
finished, but not as agreed. The proprietor has taken pos
session and must pay. The house is of less value than it 
would have been, if built according to the contract, yet is 
valuable, and it migpt cost more than its value to reconstruct, 
and make it what it would have been by the specifications. 

In Jewett v. Weston, 11 Maine, 346, a house was to be 
built by contract. There was a deviation. The defendant 
t_ook the house, and the jury were allowed to deduct from the 
contract price as much as would compensate the defendant 
for any failure of fulfilment. The Court, to support that doc
trine, cite Hayward v. Leonard, 7 Pick. 181. In that case 
the facts were similar. 

The jury were instructed to render a verdict for what the 
house was worth. There was a new trial, because, as the 
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Court said, the jmy "should have been instructed to deduct 
from the contract price so much as the house was worth less 
on account of these departures." 

This is the rnle for which I contend. It is just. The 
defendant in taking the house, which she might have repudi
ated, waives matters of taste and all similar considerations; 
but nevertheless is entitled to have it at a price proportionate 
to that for which she was to have had a better house. 

Ingalls, for the defendant. 
In this case the whole question of contract, waiver and 

fulfilment was properly left to the jury. 'l'he only question 
raised by the exceptions is as to the measure of damages. 
Upon this point the instructions of the presiding Judge were 
in accordance with well established principles. Hayden v. 
Madison, 7 Maine, 76; Jewett -r al. v. JVeston, 11. Maine, 
346; Hayward v. Leonard, 7 Pick. 181; Thornton v. Place, 
1 Moody & Robinson, 218; Phelps v. Sheldon, 13 Pick. 50; 
Smith v. First Congregational Meetinghouse in Lowell, 8 
Pick. 177; Leggett v. Smith, 3 Watts, 331. 

How ARD, J. -If the plaintiff constructed the house for the 
defendant, under a special contract, as the evidence tended to 
show, there were such departures from it admitted, that he 
cannot recover the stipulated price, in a suit upon the agree
ment. But, as the defendant took possession of the .house 
after the work was done, claiming it as her own, as it is 
understood, the plaintiff may recover in general indebitatus 
assumpsit, for the labor and materials; the value to be esti
mated in reference to the contract price, and the benefit deriv
ed by the defendant under the agreement, and not to exceed 
that price. 

In such cases, the rule of damages laid down in Keck's 
case, (Buller's Nisi Prius, 139,) has been much discussed. 
But the opinion now prevails, and it may be regarded as 
settled doctrine, that the party accepting the labor and materi
als under such agreement terminated, may be entitled, in re
spect to the compensation to be. made, to the benefit of the 
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contract which he has not repudiated, or contributed to break; 
and the party furnishing, though he may have failed to fulfil 
the agreement may still recover for the services and materials 
the contract price, after deducting so much as they are worth 
less on account of his departures from the contract. Jewett 
v. TVeston, 11 Maine, 346 ; IIayward v. Leonard, 7 Pick. 
181; Snow v. Ware, 13 Mete. 49; Jewell v. Schroeppel, 
4 Cowen, 564; Ladue v. Seymour, 24 Wend. 60; Lucas 
v. Goddwin, 3 Bing. N. C. 737; Chitty on Contracts, 569, 
note a; 2 Greenl. Ev. ~ 104. 

The rule embraced in the instructions to the jury, that 
there should be deducted from the contract price as much as it 
would cost to make the house what it should have been by the 
contract, might operate unjustly upon the plaintiff, after he 
had furnished the labor and materials, and the defendant was 
enjoying the benefit of them.. To make the house such, 
might cost more than the original contract price, and thus the 
defendant might receive the labor and materials of great 
value, without making any compensation. If she chooses to 
take and enjoy the fruits of the contract, she is bound to pay 
for them, upon the plainest principles of justice, after a de
duction is made upon the rule stated. Having accepted the 
materials and services, she cannot require the plaintiff to re
construct the house, so as to make it conform to the specifi
cations in the contract, nor by a deduction from the contract 
price, to furnish the means for that purpose. 

Exceptions sustained. 

SHEPLEY, C. J., and WELLS and HATHAWAY, J. J., con
curred. 

(*) McLELLAN versus Cox 9· als. 

:Persons, severally owning distinct fractional parts of a vessel, and sustain• 
ing no additional relation to each other, are merely tenants in common. 

A declaration made by one of such part owners or tenants in common, ad• 
mitting a joint liability of all the owners, is not admissible as eyidcnce 
against the others. 
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The existence of a community of interest among such owners, unless it be 
shown to be a joint interest, will not constitute the declarations of one of 
them to be evidence against the others. 

ON ExcEPTIONs from Nisi Prius, TENNEY, J. presiding. 
AssuMPSIT, to recover $115) 1, the amount of articles fur

nished for victualing the brig Ellen Maria, and delivered to 
Capt. Hoyt, the Master. 

The defendants were the general owners of the brig in 
different proportions. The plaintiff's account was made 
against the " o,vners of the brig Ellen Maria." It was ex
hibited to the defendant Cox, who indorsed upon it over his 
signature that he considered it correct, and that the owners 
were holden, and that he ,vas willing to pay his part, being 
one quarter. The defendants introduced a receipt signed by 
the plaintiff, for $28, 78, paid by Cox, being_ in full for his one 
fourth part of outfits of the Ellen Maria. 

The defence was, .that the brig had been let to Capt. Hoyt 
upon shares, to be victualed, manned and run by him and 
under his control: and that the supplies now sued for were 
furnished on his credit alone. 

Capt. Hoyt, for the defendants, testified, that he sailed the 
brig on shares, and had the sole control and management of 
her ; that he supposed it was for him to victual and man her, 
though there was no definite bargain made to that effect; and 
that he did in fact victual and man her, and after paying 
"port charges," &c. divided the net earnings, one half to the 
owners, and the other half to himself. 

To discredit this testimony, the plaintiff read a paper which 
the witness had signed, certifying that he sailed as master of 
the Brig Ellen Maria, and was to receive wages and commis
sions for his services, and that he contracted the plaintiff's 
bill on account of the brig and owners. In relation to this 
certificate, Hoyt testified that he was about to sail on a 
voyage to California, and was apprehensive the plaintiff would 
st'Op him for this debt; that the certificate being drawn up 
by the plaintiff, he signed it, that he might thereby get oppor
tunity to start unmolested upon his voyage. 
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The plrrintiff put in a letter from Cox to him, written in 
reference to his said previous indorsement on the account and 
saying, "I told one of the other defendants, as I did you, 
that I knew nothing about the matter, e.1:cept what I had 
from Hoyt." 

There was much other testimony. 
The plaintiff's counsel requested the Judge to instruct the 

jury, " that such declarations and admissions as the defend
ant Cox may have made were, in this trial, to be considered 
by the jury as effectual against the other defendants as him
self, so far as they had any bearing upon the question of the 
defendants' liability, it being admitted that the defendants 
were joint owners and as such jointly liable, if at all." 

But the Judge remarking, that it had not been contended, 
that the defendants were a co-partnership, instructed the jury 
in a manner at variance with this request. 

The verdict was for the defendants, and the plaintiff ex
cepted; and also filed a motion for a new trial. 

Gilbert, for the plaintiff. 
The letter from Cox furnishes a resistless inference, that he 

had received information from Hoyt, that the goods were pur
chased on the credit of the owners. This tended to show a 
contradiction; and to discredit Hoyt's testimony, and was 
therefore a proper consideration for the jury. But, by refus
ing to give the requested instruction, the Judge withdrew 
this consideration from them. For since the defendants were 
all liable, if any one was, this consideration, if efficacious 
against Cox, as it certainly was, must be so against all the 
defendants. 

Where a joint interest of several defendants has been es
tablished, the admission of one is the admission of all. 1 
Greenl. Ev. ~ 172, 175; Gilb. on Ev. 59, note; 1 Phil. Ev. 
75; 2 Stark. Ev. 25. 

It is the same rule tliat allows the admissions of one of 
Revera! debtors upon a promissory note. Hunt v. Brigham, 
2 Pick. 581; Wlit'te v. Hale, 3 Pick. 291; Frye v. Barker, 
4 Pick. 382; Getchell v. Heald, 7 Green!. 26; Pike v. War-

y OL, XXXVI, 13 
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ren, 15 Maine, 390; Dinsmore v. Dinsmore, 21 Maine, 433; 
Shepley v. Waterlwuse1 22 Maine, 497. 

'l'he question now under consideration was directly decided 
in Massachusetts. JYlartin v. Root, 17 Mass. 222. 

It has also been directly decided by this Court. Davis v. 
Keen, 23 Maine, 69. 

It has, in this case, been assumed that, as to the effect of 
admissions made by one of two or more persons, there is a 

distinction between cases in which their liability is as co
partners and cases in which their liability is as tenants in 
common. But the authority shows no such distinction. If 
such a distinction had existed, it would have been applicable 
in the case last cited, but it was not adverted to. 

In another view, the refusal to give the reqncsted instruc
tion was erroneous, and prejudicial to us. Hoyt's testimony 
was material. It had already been partially impeached. 'l'he 
admission of Cox's declarations as operative against all the 
defendants, would have weakened further the credit of that 
testimony. 

Fuller and Edwards, for the defendants. 
The plaintiff's request for instructions asserted that it had 

been '' admitted that the defendants were joint owners, and 
as such jointly liable, if at all." We had no control over the 
form in which the plaintiff should present his request for in
structions. But such an admission was never made by us. 

·so for from admitting this doctrine of joint ownership, the 
defendants distinctly deny it, and deny ever having admitted 
it. Their admission is correctly stated in the exceptions to 
be "that defendants were general owners, at the time when 
the bill sued for was contracted." 

One question only seems to arise under the exceptions, 
viz.; are the defendants liable in the present action by reason 
of any admissions or declarations of the defendant Cox? 

As to the effect of Cox's declarations, the defendants con
tend;-

1. That the general relation of ship owners is that of ten
ants in common, having distinct though undivided interests. 
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This relation is a legal presumption, any other being the 
exception and requiring to be specially proved. Kent's Com. 
vol. 3, pt. 5, s§, 45; 2 Yes. & D. 242; 4 Johns. Ch. 522; 
l East, 20 ; 2 Barn. & Ores. 12; 8 'l'annt. 77 4. 

The distinct nature of the interests of such part owners or 
tenants in common, may be seen from the fact that they <!an 
sell only their own undivided shares. Willings v. Blight, 2 
Peters' Ad. R. 288. That they may sue each other before any 
final balance of accounts. Macy v. D' Wolf, 3 W oodb. & 
Minot. That there is no lien by one on the share of another 
for outfits and supplies. Macy v. D' Wolf. And insurance 
procured by one part ownBr is not binding on the others, 
without express authority. Bell v. Humphries, 2 Stark. R. 
286; Foster v., U. S. Ins. Co. 11 Pick. 88. 

2. The plaintiff must establish a joint interest among the 
defendants, by other witnesses than the defendants themselves, 
before he ean derive any benefit from their admissions. 

An apparent joint interest is not sufficient to render the ad
mission of one party receivable against his companions, where 
the reality of that interest is the point in wntroversy. A 
foundation must first be laid by showing aliunde that a joint 
interest exists. GreenL on Ev. vol. 1, ~ 177 ; Burgess v. 
Lane, 3 Greenl. 165; Whitney v. Ferris, 10 Johns. 66; Har
ris v. Wilson, 7 Wend. 57. 

3. Persons holding this relation of part owners of a ship 
cannot bind each othH by their admissions, even though they 
are parties on the same side of the suit. 

It is a joint interest and not a mere c01n11nimity of inter
est that renders stieh admissions receivable. Dan o/ al. v. 
Brown l~ al. 4 Cowen, 483, 493; Greenl. on Ev. vol 1, ~ 
176; Jaggers v. Binnings, Stark. Ca. 64. 

'fhe doctrine of Cady v. Shepherd, 11 Pick. 400, as to 
declarations of co-partners, made since the dissolution, respect
ing business of the firm, is believed to be the true view to 
be taken of Cox's declarations. " 'l'hese admissions are com
petent evidence, but whether the other partners are necessa
rily or conclusively bound is another question. Doubtless 
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they may disprove the truth of such confessions; they may 
prove payment or other discharge, or that the claim never had 
legal validity. n 

4. There is no.pretence that Cox was agent for the owners. 
Had he been such agent, his declarations would only be ad
missible in regard to transactions in which he was at the time 
engaged. An agent's declarations are received, not as admis
sions, but as parts of the res gestae. Haven v. Brown, 7 
Green!. 421. 

5. Cox7s admissions of liability were not binding on him
self, much less on the other owners. They constitute, not 
the conjcssio facti, but merely the conjessio juris, au admis
sion of what he supposed the law to be. ..Where one, through 
a mistake of the law, acknowledges himself under an obliga
tion, which the law will not impose on him, he is not bound 
thereby. ·warder v. Tucker, 7 Mass. 452; Freeman v. 
Boynton, 7 Mass. 488; M~ay v. Co.ffin, 4 Mass. 347; Louis
ville 1Wan. Co. v. 1Velch, 10 Howard, 461. 

.. Where admissions involve matters of law as well as matters 
of fact, they are obviously entitled to little weight, and in 
many cases have been altogether rejected. Stephen's Nisei 
Prius, vol. 2, 1603. 

How ARD, J. - It is admitted that the defendants were the 
general owners of the vessel, when the supplies were fur
nished for which this suit is brnught. It appears that they 
were part owners of distinct fractional· portions, respectively ; 
and there is no evidence that they sustained any r.elation to 
each other, excepting that of shipowners, generally. Upon 
well settled principles, they were tenants in common of the 
vessel. Abbott on Shipping, 68; Collyer on Part., <§, ~ 1185, 
1187; 3 Kent's Com. 39, 40, 151 ; Story on Part. ~ 417, 
and notes and cases referred to by those authors. 

"When the master is agent of the owners he rn&y bind 
them for the necessary supplies and repairs of their vessel, 
but not so where no agency, express or implied, exists. There 
was evidence in this case tending to show that Hoyt, the mas-
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ter, hired the defendants' vessel "on shares ;" that he had 
the possession, and sole control and management of her, and 
sailed, victualed and manned her, on his own account ; and 
that he was owner pro hac vice. The whole evidence was 
submitted to a jury, with instructions not appearing to be ob
jectionable, and the verdiet, which was for the defendants, we 
cannot regard as unauthorized. As owner, pro hac vice, the 
master, having no agency or authority from the general own
ers, would bP. answerable for the necessary supplies procured 
by himself. 3 Kent's Com. 137, 138; Webb v. Pierce, 5 
Law Reporter, (new series,) 9; (U. S. Circuit Court, District 
of Massachusetts,) and the cases there cited, English and 
American, showing the law on this subject to be well settled 
in both countries. Lyman v. Redman, 23 Maine, 289. 

But the plaintiff insists, that the liability of all the defend
ants was established, by proof of the adniissions of one of 
them to that effect. There is no proof, however, that they 
were in partnership, enjoying the rights and powers, or sub
ject to the duties and obligations of partners, in respect to the 
vessel, her possession, transfer, control and management, or 
liability for debts or forfeitures. While shipowners may be in 
partnership as owners, their general relation is that of tenants 
in common, and their partnership relation, though provable, 
cannot be presumed from the fact of being part owners. They 
are not agents for each other, unless made such upon authority 
conferred for that purpose, expressly or by implication. Their 
acts are not binding upon each other without such special 
authority ; nor can the unauthorized admissions of one im
plicate or bind the others. Collyer on Part. ~ 1229, and 
notes; Story on Part. 453 ; Hardy v. Sproule, 31 Maine, 71. 
·where two were partners, and also part owners of a vessel, 
the admission of one, as to the s"ubject of part ownership, but 
not of the co-partnership, was held not to be binding on the 
other, by Lord Ellen borough. 1 Stark. R. 64; Smith's Mer
cantile Law, 187; Dan v. Brown, 4 Cow. 483. So the 
admission of one tenant in common of real or personal pro
perty, as such, will not bind his co-tenants. 
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'!'here was no joi11t interest shown between the defendants, 
although a community of interest appeared to exist between 
them, as part owners of the vessel. The atlmissions of Cox, 
one of the defendants, could not, therefore, bind the others. 
1 Greenl. Ev. § § J 76, I 77. 

E.rceptions and motion overruled. 

SHEPLEY, C. J., and RrcE and HATHAWAY, J. J., concurred. 

CHAPMAN versus SEccoMB g,- al. 

The intention of the parties to a contract, is to be regarded in its construction, 
and that intention is to be ascertained from the whole instrument. 

,vhere the parties to a suit pending in Court, agree in writing to refer it, 
with stipulations that it shall be withdrawn, each party to pay his own cost; 
if one of the refei;ees declines to act, the agreement becomes inoperative, 
and the action may stand for trial. 

And whether one of the referees refused to act, may properly be left to the 
determination of the jury. 

ON ExcEPTIONS from Nisi Prius, SHEPLEY, C. J., presid
ing. 

Assu:.uPSIT. Plea, general issue and brief statement, in sub
stance that this action had been settled on March 10, 1851, as 
by the agreement signed by the parties, a copy of which 
follows:-

" Newcastle, March 10, 1851. 
"We, the undersigned, parties in the suit of Nath'l T. 

Chapman and Seccomb, Taylor & Co. and others, with refer
ence to the brig Itasca, hereby agree to refer the above suit 
to the arbitration of the following gentlemen, viz, Alexan
der Teague, William P. Harrington, and to abide by their 
decision, and to withdraw the snit from the District Court, 
now pending .in Lincoln county, each party paying their own 
costs; and the said Chapman hereby agrees to warrant and 
defend said Seccomb, Taylor & Co. against any further pro
ceedings of any name or nature pertaining to his bill against 
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said brig Itasca and owners. The above named referees are 
at liberty to choose a third in case of disagreement. 

"Nathaniel T. Chapman, 

" Seccomb, Taylor & Co." 
After this agreement was read, the plaintiff called Wm. P. 

Harrington, who testified, that he was referee, he did not de• 
cline to act as referee. Both of ns went into the office and 
looked over the book and came to no conclusion. He then 
declined. 

Defendant contended that, that part of the agreement by 
which the parties agreed to withdraw the suit from Court, 
was binding, even if the referees declined to sit ; and further, 
that the referees by going into the office and looking over 
the books did accept of the trust, and having so done and 
commenced action and investigation, they were not at liberty 
to decline. 

But the Judge instructed the jury, that if they should be• 
lieve that either of the referees refused to act, the agreement 
to refer would become inoperative and could not prevent the 
maintenance of the suit. 

To this ruling and instruction the defendants excepted. 

M. I-I. Smith, for the defendants. 
By the written agreement of March 10, 1851, signed by 

plaintiff and defendants, the parties agreed, 1st, to refer the 
snit to two referees, these referees met the parties, looked 
over the book and then declined. By rneeting the parties 
and looking over the book the referees accepted the trust, and 
were not at liberty to decline after accepting, and the jury 
should have been thus instructed. 

By said agreement the parties also agreed, 2d, to withdraw 
this suit from Court, each party paying their own costs. This 
was an agreement independent of any other than tho agree
ment to refer, and the jury should have been permitted to 
have passed upon this agreement. 

A. P. Gould, for the plaintiff. 
1. The agreement was for a disposition of the action in 
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Court, by a reference to the individuals named. The con
tract is entire and to be considered as a whole. 

2. The jnst and reasonable construction of it, is, that upon 
the reference beiug completed, the action was to be disposed of 
in Court. That reference could only be completed by an ac
ceptance of the trust by the referees. They refused to act, 
and the agreement became a nullity. It would be absurd to 
give the agreement such a construction as to deprive the 
plaintiff of all his legal rights in case the referees refused to 

act. 
3. It is a familiar principle, that the construction of a con

tract shall be reasonable, and that the situatiou and true intent 
of the parties, and the S'ubject matter are to be considered, in 
determining its meaning. Chitty on Con. ( 4th Am. Ed.) p. 
63, and note I, and authorities cited in note. 

4. It was an agreement to refer the action, and the addi
tional stipulations merely had reference to the mode iu which 
the agreement was to be carried out. 

R1cE, J. - In the construction of contracts, regard should 
always be paid to the intention of the parties; al1'.:l that inten
tion shonld be ascertained by a consideration of the whole in
strument. In this case the parties were litigating their rights 
in a court of law. It was manifestly their intention to put an 
end, not only to the existing suit, but to all further litigation 
arising out of the same subject matter. 'l'o this end they 
agreed to refer this action to the arbitrators, to abide their 
award, to withdraw the suit from court, and the plaintiff war
ranted against any further proceedings, pertaining to his bill, 
adverse to the brig Itasca and owners. 

'l'hese several propositions are evidently dependent upon 
each other. It was intended by the parties to be in full, not 
a partial settlement of all matters in relation to plaintiff's 
claim upon the Itasca and her owners. The _determination of 
the pending action was the basis upon which all tlw other 
agreements depended. 

Neither party had the power to compel the arbitrators to 
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accept the trust confided to them. The refusal of those arbi
trators, or either of them to act, rendered it impossible for the 
parties to proceed under their agreement, and consequently 
discharged the agreement itself. Whether there was a refusal 
on the part of either of the arbitrators to act in the premises, 
was matter of fact, simply. This fact was properly left by 
the Court to the determination of the jury. 

Exceptions overruled. 

HowARD and HATHAWAY, J. J., concurred. 

CoBURN ~ als. versus PAINE. 

'Where notes were given in payment for logs, by the purchaser, and one of 
the payees gave a receipt for such notes " on account of logs sold by us,'' 
such receipt has no tendency to show, that the maker of it was the agent of 
his joint-owners, in the sale of the logs. 

ON ExcEPTIONS from Nisi Prius, R1cE, J. presiding. 
Assm1ps1T, on a promissory note, signed by the defendant, 

of this tenor : -
« Bath, August 1, 1844. For value received, I promise to 

pay Franklin Glazier, Abner Coburn and William M. Rogers, 
( the plaintiffs,) or their order one thousand dollars in fifteen 
months and grace." 

The execution of the note was admitted, and the defence 
was alleged payment. 

The defendant introduced a receipt signed by William M. 
Rogers, of the following tenor : -

" Bath, August 1, 1844. Received of Wm. Paine his 
notes for five thousand dollars of one thousand each, payable 
in three, six, nine, twelve and fifteen months, payable to 
Glazier, Coburn and myself, on account of logs sold him 
by us." 

He also introduced a receipt of Jan. 28, 1845, of one Otis 
Kimball, for a note of $250 to be delivered said Rogers to 
be applied on one of his $1000 notes, and two other receipts of 

VoL. xxxn. 14 
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said Rogers, dated October 7, 1846, and July 10, 1847, for 
$100 each, "on account of logs sold him." 

He also produced an acconnt current between said William 
M. Rogers and himself, rendered by Rogers, and a part of 
which was in his handwriting, running from May 3, 1844, 
to January 20, 1847, in which there appeared to be a balance 
due to the defendant. In this account1 the payment of four 
several notes of $1000 each, is charged to defendant, and he 
is credited with the five. notes of $1000 each of August 
1, 1844. 

The defendant showed by two witnesses, the mark of those 
logs purchased of the plaintiffs, that they were sawed by him 7 

and that Rogers had charge of logs of a similar mark of 
those sold by plaintiffs. 

The plaintiffs then put into the case, four notes signed by 
defendant, payable to them, of $1000 each, dated August 1, 
1844, due in three, six, nine and twelve months and grace, 
from their date. 

At the request of the defendant, the Judge instructed the 
jury:-

1. That they might consider the evidence of the receipt 
of Rogers for the notes, and from that consider whether there 
is evidence tending to show that Rogers acted as the agent 
of Cobnrn and Glazier in selling the logs, August 1, 1844. 

2. That if he acted as their agent in the sale of logs, 
jointly owned by himself and the other plaintiffs, and notes 
were given by defendant, payable to the plaintiffs jointly, 
the adoption of the note and the commencement of a suit 
upon it, is proof of a ratification by Coburn and Glazier of 
the acts of Rogers. 

3. That the same facts tend to prove an agency in Rogers 
in behalf of the other plaintiffs respecting the logs. 

Other instructions were given, which it is unnecessary to 
specify, to show the ground on which the case was decided. 

The jury returned a verdict for the defendant. 

Tallman, for the plaintiffs. 
The first instruction probably was understood by the jury 
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to justify them in concluding that the receipt authorized them 
to find that Rogers acted as agent of Coburn and Glazier 
in selling the logs to defendant. That receipt was simply 
for notes payable tD plaintiffs on account of logs sold de
fendant by plaintiffs; "sold him by us," is the language. 
How were the jury from this authorized to infer that Rogers 
.sold the logs to the defendant, or that in such sale he acted 
as agent of plaintiffs r It is a declaration of Rogers that 
plaintiffs sold the logs to defendant. This instruction was 
not justified or authorized by the language of the receipt or 
the circumstances connected with it ; neither could, by that 
receipt, the commencement of this suit by plaintiffs be consid
ered by the jury proof of a ratification by Coburn and Glazier 
of the acts of Rogers, as the jury were instructed by the 
second instruction ; for there was no act of his to ratify. Nei
ther do those facts tend to prove an agency in Rogers in 
,behalf of the other • plaintiffs respecting the logs ; the third 
instruction was therefore erroneous. 

Gilbert, for defendant, maintained that the reception by 
Rogers and possession of the notes given by defendant for 
the logs, is proof of his agency. But the exceptions on this 
part of the case were immaterial, for it was not necessary to 
prove agency at aU, for Rogers is one of the payees, and 
might as such receive the money for the notes. 

HATHAWAY, J. - The first instruction requested and given 
was concerning the receipt of Rogers for the notes as tend;
ing to show, that he acted as agent of Coburn and Glazier 
in selling the logs. The second was concerning certain acts 
of the plaintiffs, Coburn and Glazier, as proof of their ratifi
eation of the acts of Jlogers as their agent, if he acted as 
such. The third instruction was, "that the same facts" (the 
facts mentioned in the first and second instructions,) " tend 
to prove an agency in Rogers in behalf of the other plaintiffs 
respecting the logs." 

But the receipt contains nothing which indicates such agency, 
and does not tend to show it. It was given " on account of 
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logs sold him by us." For aught that appears by the receipt, 
it is as probable that the sale was effected by them all together 
or by any other one of them, as by Rogers, and the jury 
were erroneously instructed that it tended to prove an agency, 
which it had no tendency to prove. 

Exceptions sustained, and new trial granted. 

SHEPLEY, C. J., concurred; How ARD, J., concurred in the 
result. 

LoNG versus RHODES. 

The discretionary power of the Court, to accept, reject, or recommit a report 
of referees, is only a judicial one, to be exercised upon consideration of the 
facts and circumstances of the case. 

The wishes of one of the parties, dissatisfied with the award, or the willing
ness of the referees to have the case again opened :md more fully considered, 
furnish no ground for rejecting or recommitting the referees' report. 

,vhere no new evidence is offered, and no prejudice, bias or mistake, on the 
part of the referees established, their award must be accepted. 

ON ExcEPTIONs from the District Court, R1cE, J. 
SuBMtssION, under the statute, to A. C. Spaulding, Cephas 

Starrett and Anson Butler, whose award in favor of Long was 
presented for acceptance. 

The defendant filed a written motion, praying that the 
submission and report for the causes set forth, might be re
committed. 

The reasons set forth in the motion were, that the defend
ant believed the ref ere es had mistaken some of the facts on 
which they had based their judgment, and that they would 
upon mature consideration correct the .errors and render a just 
award. He also presented a paper, signed by the referees, 
saying, that the hearing before them was informal, the prin
cipal evidence consisted of the statements of the parties, not 
under oath and without counsel. This paper concluded thus, 
"one of the parties, who is disappointed and feels aggreived 
by the re~ult to which we arrived, having expressed a wish 
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for the cause to be again opened and more fully and maturely 
considered, the referees, after some reflection have concluded, 
that it may be well to do so, and hereby certify their willing
ness that the rule and report shall be re-committed accordingly 
for that purpose." 

The District Judge refused to re-commit the report and 
ordered that it be accepted. To which order the defendant 
filed exceptions. 

Lowell 4" Foster, for defendant. 

Wilson, for plaintiff. 

How ARD, J. -The late District Court had discretionary 
power to accept, reject, or recommit reports of referees for 
further consideration. R. S. c. 138, ~ 9. By statute, ( 1845, 
c. 168,) when such reports are before this Court, on exceptions, 
it has the same discretionary power over them as the District 
Court possessed. But that discretion must be exercised ju
dicially, and upon consideration of the facts and circumstances 
of the case. , 

The report of the referees is prima facie correct, as the 
decision of the· tribunal selected by the parties, and must be 
accepted, unless some satisfactory reason be shown for dispos
ing of it in a qifferent manner. The case presents no facts 
or circumstances from which we can perceive any ground for · 
overruling the decision of the District Court. No newly dis
covered evidence is pretended ; and no prejudice or bias, or 
mistake, on the part of the referees, is shown ; and they ex
press no doubts of the correctness of their conclusion, or dis
satisfaction with the result. The wishes of a party dissatis
fied with the award, or the willingness of the referees to have 
the case "again opened, and more fully and maturely consid
ered," furnishes no ground for rejecting, or recommitting the 
report, and it must be accepted. Exceptions overruled. 

SHEPLEY, C. J., and TENNEY and HATHAWAY, J. J., concurred. 
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,vrnsoR versus CLARK t5" als. 

In a disclosure upon a poor debtor's bond, a surety upon the bond is incom
petent to act as one of the justices of the peace and quorum. 

But, if the debtor take the prescribed oath before two justices of the peace 
and quorum, of whom a surety on his bond is one, the damage for the 
breach of the bond is to be assessed under the provisions of the Act of 1848, 
c. 85, § 2. 

ON ExcEPTIONS from Nisi Prius, SHEPLEY, C. J., pre
siding. 

DEBT on a poor debtor's relief bond. 
The debtor took the oath prescribed by the statute, before 

two justices of the peace and quorum, one of whom was 
surety upon the bond. 

There was evidence tending to show, that all objections 
to the justices were waived, and also evidence that this 
waiver extended only to the residence of the magistrate. 
The defendant requested the instruction, that if the jnry, 
under the instructions of the Court, should find the conditions 
of the bond had been broken, that the plaintiffs were entitled 
to only nominal damages, no evidence on that point being 
offered. 

The jury were instructed, that if one of the justices was 
found to have been a surety on the bond, he would be in
competent by reason of interest to act as one of the justices, 
and their proceedings would be void, and their certificate 
would be no protection, unless the jury found that the creditor 
by his attorney at the time the justices were selected, agreed 
that he should act, or waived all objections to him ; that it 
must have been a waiver of the objection of interest ; that 
unless they found such waiver to have been made, their ver
dict should be for the plaintiff to the amount of the execu
tion and costs and fees of service, with interest on the same 
against all the obligors; and the principal would be further 
liable for a sum equal to the interest on the same at the rate 
of twenty per cent. 

The jury returned a verdict for the amount of the execu
tion, costs and interest. 
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H. C. Lowell, for defendants. 
'rhe instructions were wrong on both branches of the case. 

1. The laws of this State do not require that the justice 
shall be free from all possible objection from relationship or 
pecuniary interest as an indispensable qualification to their 
competency. Being selectecl by the parties themselves, and 
without objection, proceeding in their presence and adminis
tering the oath, there is an implied waiver of all objection of 
this nature. 'I'his objection is like to that which has been 
made to jurors, and the statutes should receive a similar con
struction. Clement v. Wyman, 31 Maine, 56. If this posi
tion is correct, the adjudication of the justices and their certi
ficate constituted a perfect defence to this action. 6 Maine, 
307; 30 Maine, 347; 32 Maine, 310; 6 Bar. N. Y. R. 589; 
4 Denio, 73. 

2. But if the statute provisions do apply to justices se
lected by the parties, and the objection was not waived, 
then the Judge should have instructed the jury ( if either 
party requested that the jury may assess the damages) that 
the plaintiff was entitled to nominal damages only, "the real 
and actual damage and no more", and none being proved the 
action could not be maintained. Statute of August 11, 1848, 
c. 85: <§, 2, p. 284; Baker v. Carlton, 32 Maine, 335 ; Barcl 
v. Wood, 30 Maine, 156 ; Sanborn v. Keazer, 30 Maine, 
457; Remick v. Brown, 32 Maine, 458. 

H. W. Paine, for plaintiff. 
1. When a statute authorizes proceedings before any tri

bunal, it is implied that the tribunal shall be disinterested. 
Pearce v. Atwood, 13 Mass. 324. 

2. As one of the justices had a direct pecuniary interest 
and is one of the defendants, the proceeding was coram non 
judice. 

Therefore no oath has been administered within the intent 
of <§, 2, c. 85, statute of 1848. 

How ARD, J. -The statute of 1848, c. 85, was intended 
to provide for poor debtor's relief which prior legislation had 
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failed to furnish. And it has been repeatedly held, since the 
passage of that Act, that when a debtor, having given bond 
to obtain his release from arrest on mesne process, or on ex• 
ecution, or warrant of distress for taxes, has taken the pre
scribed oath before two justices of the peace and of the 
quorum, the damages in a suit upon the bond, are to be as
sessed by the Court or jury, according to the provisions of 
that Act, ( <§, 2,) although the magistrates had no jurisdiction 
for the purposes of the disclosure intended. In such cases, 
" the amount assessed shall be the real and actual damage and 
no more." Bard v. fVood, 30 Maine, 155; Baker v. Carlea 
ton, 32 Maine, 335; Hathaway v. Stone, 33 Maine, 500, and 
other cases not reported. 

This construction of the statute is conformable to the lan
guage of the Act, and, as it is believed, consonant with the 
will of the legislature. Though, perhaps, the construction 
might have been different, without doing very great violence 
to the terms of the Act, or to what might be assumed as the 
intention of the legislators ; yet, the construction given has 
been acted upon by judicial tribunals, and parties, and known 
as a part of the present law of the State, and we do not think 
it advisable to change it, if we had the disposition and the 
power, for any remi:ons of public policy, or private right, 
which have been suggested, or which now occur to us. 

The debtor, in this case, had taken the oath prescribed by 
law, before magistrates competent to administer it, though 
incompetent to take his disclosure, so as to save a breach of 
his bond, and as there was no imputation of fraud, he was 
entitled to have the damages assessed under the Act of 1848) 
c. 85, <§, 2. Bxceptions sustained, Verdict set aside, 

and the action to stand for trial. 

TENNEY, APPLETON, HATHAWAY and CuTTING, J. J., con
curred. 
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COUNTY OF SAGADAHOC. 

MosEs 9'" al. versus NoRTON 9'" al. 

The mother of defendants was in the occupation of the plaintiffs' house, at 
an agreed yearly rent, and the defendants, by parol, promised to pay the 
rent so long as she should occupy it ; Held, that this was but a collateral 
promise and therefore void. 

ON FACTS AGREED. 

AssUMPSIT, to recover rent for the house occupied by de
fendants' mother. 

On and previous to September 9, 1848, the defendants' 
mother was occupying a house of the plaintiffs', at the rent of 
$60 per annum. The plaintiffs, being solicitous about their 
rent, named the matter to defendants on that day. They 
then verbally promised to pay the rent during the time she 
should occupy the house. She continued till September 9, 
1851. 

During that time the mother paid $20, and one of defend
ants, $70 towards the rent. One only of the defendants 
contested this suit. 

It was stipulated, that if Zachariah C. Norton, one of de
'fendants, was liable for said rent, the defendants should be 
defaulted, if not, the plaintiffs to become nonsuit. 

Randall and Booker, for plaintiffs. 
The statute of frauds is not applicable to this promise. 

On the part of defendants, it is an original undertaking. Per
ley v. Spring, 12 Mass. 297 ; Brown o/ al. v. Atwood, 7 
Green!. 356. 

It is immaterial, that the mother had occupied the house 
previously and part of it afterwards ; the plaintiffs refused to 
let her have it longer, but agreed to let it to defendants. 

Clapp and Baker, for defendant Z. C. Norton. 
This being but a parol promise to pay the debt of another 

VOL. XXXVI. 15 
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and not in writing, was void. R. S. c. 136, <§, 1, 1 2; Chitty 
on Con., (5th ed.,) 512; Blake v. Parlin, 22 Maine, 395; 
Loomis v. Newhall, 15 Pick. 159; Cahill v. Bigelow, 18 
Pick. 369. 

If the defendant had been lessee of the plaintiffs, no recov
ery against him could be had upon a special verbal agreement 
to pay rent. R. S. c. 136, <§, 1, ~ 4; Blake v. Parlin, 22 
Maine, 395. 

APPLETON, J. - From the facts as agreed upon Ly the par
ties, there can be no question but that the plaintiffs might 
have successfully maintained an action against Mrs. Norton, 
the mother of the defendants, for the rent of the premises 
belonging to them, during her occupation of the same. She 
had entered their house under an agreed rent of sixty dollars a 
year and was occupying the same at the time of the promises 
of the defendants, which are relied upon to sustain this suit. 
That lease was then in full force, and there is no evidence 
whatever of its termination. Mrs. Norton was in no way 
relieved from her liability to the plaintiffs, and by continuing 
to occupy it she still remained liable. It is difficult to per
ceive what defence she could have made to any suit brought 
to recover the rent due. 

Mrs. Norton must be regarded as the principal debtor and 
the liability of the defendants as collateral thereto, and conse
quently as within the statute of frauds, R. S. c. 136, <§, 11 

which requires the promise "to answer for the debt, default or 
misdoings of another to be in writing. 

In Blake v. Parlin, 22 Maine, 397, the son of the defend
ant leased the house of the plaintiff, and it appeared that 
while he was moving in the same, the plaintiff called on her 

and told her they should not go in unless she would be ac
countable for the rent, and that she verbally promised the 
same should be paid. But this being a parol promise to pay 
the debt of another, and not in writing, was held void under 
the statute. In Thomas v. Williams, 10 B. & C. 664, Lord 
TENTERDEN, C. J., held that a promise to pay the accruing 
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rent of the tenant was "nothing more than a promise to pay 
money that would become due from a third person," and was 
" within the words of the statute, and the mischief intended 
to be remedied thereby." The test in all cases under the stat
ute is, whether the party promising is an original debtor or 
not. The defendants can only be regarded as guarantors. 

Tileston v. Nettleton, 6 Pick. 509; Tomlinson v. Gill, 6 
Ad. & El. 564; Barber v. Fox, 1 Stark. 270. 

P laintijf nonsuit. 

SHEPLEY, C. J., TENNEY, R1cE and CuTTING, J. J., concurred. 

COUNTY OF SOMERSET. 

(*) HowE, in equity, versus JosEPH RussELL AND JOHN K. 
RUSSELL, 

In cases of exceptions to a master's report on a bill in equity, it belongs to 
the excepting party to open and close, 

It is unusual to allow an amendment to the defendant's answer to a bill of 
equity. 

Such an amendment will not be allowed, if it introduce a new ground of de
fence, existing and known to the defendant, when his answer was filed, 

When the bill, answer and proof, each shows that a deed of conveyance, 
though absolute in its form, was intended merely to secure a debt or to in
demnify against liabilities, it will, in equity, be treated as a mortgage, 

A party claiming to hold land under a sale for the payment of state or county 
taxes, must, in equity as well as at law, prove the facts necessary to estab
lish its validity. 

The net avails of timber, taken by a third person, from land under mortgage, 
must be appropriated toward the extinction of the mortgage, if such taking 
was with the approbation of the mortgager and of the mortgagee, upon an 
understanding that such third person should so appropriate the avails. 

This rule of appropriation is not affected by the existence of a prior outstand
ing mortgage upon the land, if the prior mortgagee make no claim that the 
appropriation be made upon his mortgage. 

A master in chancery, commissioned to ascertain the amount due upon an 
outstanding mortgage of land, has no jurisdiction to adjudicate upon the 
titles to the estate mortgaged. 
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The adjudication of a master in chancery, upon facts submitted to him, is 
presumed to be conect. 

In order that such an adjudication should be set aside or reconsidered, for an 
alleged mistake or an abuse of authority, it must be clearly shown that such 
wrong existed, and that equity requires its conection. 

A master in chancery is not bound to report the evidence upon which his 
determination was founded. 

Errors of computation by a master in chancery may be conected by the 
Court, without a recommitment, at any time before the confirmation of his 
report. 

The grantor and the grantee of land by a deed in form of a warranty, but 
by legal intendment merely an equitable mortgage, may, after the discharge of 
the mortgage, be compelled in equity to release the estate to a person who: 
had derived under the grantor a title legally subordinated o.nly to such 
mortgage. 

B1LL IN EQ.UITY, heard upon bill, answer and proof, and 
coming up on exceptions to the master's report. 

Upon inquiry made, the Court ruled that, in such cases, the 
opening belongs to the excepting party. 

The material parts of the case appear to have lieen as fol
lows:-

Joseph Russell, in 1835, mortgaged to Edward Smith a 
large tract of forest land, to secure his promissory notes, 
which have not yet been given up or canceled; on which 
about seven thousand dollars appears to be due. 

Aft_erwards in 1838, he conveyed the same land, together 
with a farm, on which he then and has ever since resided, to 
Osgood Sawyer, by a deed in form of a warranty. This deed 
was intended for security to Sawyer for debts and liabilities 
as surety and otherwise. 

On a former hearing of this ::ruit, the Court decided that the 
deed to Sawyer must be deemed and treated as a mortgage, 
and appointed a master to ascertain the amount due upon it. 

For several successive years prior to 1844, the forest land 
was sold for the payment of public taxes, and was conveyed 
by the purchasers to John K. Russell, one of the defendants, 
the son of Joseph Russell, the other defendant. 

About the years 1844 and 1845, John K. Russell took a, 

large quantity of timber from the forest land. This he did~ 
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with the consent and at the desire of Joseph Russell, and of 
Sawyer. 

Out of the net avails of the timber, John K. Russell fur
nished to Sawyer money enough to pay the debt and nearly 
enough to discharg.e the liabilities, for which the land had 
been mortgaged to Sawyer, and for meeting the residue of 
those liabilities Sawyer took from J. K. Russell personal secu
rity, and thereupon conveyed to him the farm in 1845. 

On the same day ( the title under the mortgage made to 
Edward Smith appearing to be much incumbered by the 
claims arising under the tax sales,) one Warren, the assignee of 
that mortgage, transferred it with the mortgage-notes to John 
K. Russell, for $800. This trade was negotiated wholly by 
Joseph Russell, and nothing was allowed to Warren, or claim
ed by him, for the timber taken from the land. 

ln 1847, this plaintiff, having, in the name of Francis B. 
Blanchard, recovered a judgment against Joseph Russell, upon 
a debt due prior to the said conveyance from Joseph Russell 
to Sawyer, levied the execution and set off upon it to Blanch
ard the said farm in two pieces, one of which contained about 
three acres, and Blanchard soon afterwards released and quit
claimed the same to the plaintiff. 

'l'he plaintiff, finding his record title under the levy, cloud
ed by the warranty deed from Joseph Russell to Sawyer, 
and by the deed from Sawyer to John K. Russell, both made 
before his levy, brings this bill against Joseph Russell and 
John K. Russell, alleging that the conveyance from Joseph 
Russell to Sawyer was made fraudulently with a design, on 

. the part of the grantee as well as of the grantor, to defraud the 
creditors of Joseph Russell; that John K. Russell was well 
knowing and contributing to that design ; and that the stump
age of the timber taken from the forest land by John K. 
Russell, by the suggestion and consent of Sawyer and of 
Joseph Russell, was more than enough to pay and discharge 
the mortgage from Joseph Russell to Sawyer, and did in fact 
pay it. So that the deed from Joseph Russell to Sawyer, 
being in fraud of creditors, was void; and if not void, it was 
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but a mortgage, which having been fully paid, has become 
inoperative. 

,vherefore the plaintiff prays that the defendants may be 
decreed to release and quitclaim to him the land upon which 
he had levied, and for further relief. 

Joseph Russell, in his answer, denies any fraudulent intent 
in the conveyance to Sawyer; asserts that that conveyance 
was made to secure Sa 1Vyer from liahilities assumed for him, 
and that he has not been able to discharge said liabilities. 
He also alleges that he had no title to the three acre piece of 
land, when set off to Blanchard. 

John K. Russell, in his answer, denies all knowledge of, 
or participation in, any fraudulent design in the conveyance 
from Joseph Russell to Sawyer, or of Sawyer to himself; 
asserts that he purchased Sawyer's rights in good faith, and 
paid for them of his own means ; that he purchased in the 
tax titles to the forest land, having been advised and believing 
the same to be valid, and considered the timber which he 
took therefrom to be his own, though he has since heard the 
validity of that title questioned ; that by purchase from War
reu he became assignee of the notes and mortgage given to 
Edward Smith, and that all the stumpage of the timber was 
insufficient to pay the amount due on that mortgage. 

He also alleges that when the Blanchard execution was 
levied, the three acre piece did not belong to Joseph Russell; 
that it was a part of the Bray farm, which Bray had conveyed 
to one Jewett by a mortgage, which this defendant under
stands to have been foreclosed; that Jewett conveyed it to 
one Pearson by whom it was sold and conveyed to this de
fendant. Some other facts pertaining to the title of the three 
acre piece are stated in the opinion of the Court. The depo
sition of Pearson shows that Joseph Russell had the right to 
redeem the Bray farm from Jewett; and that the mortgage 
has not been foreclosed ; and that he purchased the mortgage 
from Jewett and conveyed to John K. Russell the rights 
which he took by the deed from Jewett. 

The report of the master was, in substance, that after 
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allowing for the yearly rents and profits of the form, the 
amount necessary to discharge the Sawyer mortgage would be 
$1193,13; that the profits received by John K. Russell from 
the timber land mortgaged to Sawyer was $2000, more than 
the amount paid to the assignee of the Edward Smith mort
gage, and to redeem the tax title ; that thereupon the defend
ants contended before him, that no part of this sum should be 
applied to the Sawyer mortgage, as the timber belonged to 
John K. Russell under the tax titles, and offered evidence in 
support of those titles ; that this evidence was excluded, the 
master considering it out of his province to determine upon 
titles to the real estate ; that the defendants offered to prove 
that the rights of Joseph Russell, when he mortgaged the land 
to Sawyer, extended only to one sixteenth of the forest tract; 
that this evidence, for the same reason, and becanse contra
dictory to his deed was rejected ; that the profits from the 
timber land ought to be applied, and was by him applied to 
the Sawyer mortgage, and that therefore nothing remained 
due upon said mortgage. 

The defendants resist the acceptance of the report, and 
contend that no decree can rightfully be grounded upon it, 
and they present exceptions, seven in number, which are 
noticed in the opinion of the Court. 

They also move for leave to file amended answers which 
shall state that prior to Sept. 1837, Joseph Russell had con
veyed to sundry persons, by deeds before that timo recorded, 
all his interest in the forest lands on which John K. Russell 
lumbered, excepting one sixteenth part, and that he acquired 
no title thereto afterwards, said facts having been omitted in 
the answers, because deemed immaterial. 

J. S. Abbott, for the defendants. 
There are three acres of the land to which the plaintiff took 

no rights by his levy, the execution debtor having never 
owned it. As to that piece, therefore, no decree can be 
passed. 

The farm passed prior to the plaintiff's levy, by the mort-
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gage to Sawyer, which has been assigned to John K. Russell, 
and is yet unpaid and outstanding. rrhe money and security 
furnished by J. K. Russell to Sawyer, were not in discharge 
of the mortgage, but were the ;:onsideration for which J. 
K. Russell purchased the land. 

'l'here was no propriety in the master's appropriating that 
money and security to discharge the Sawyer mortgage. To 
the whole of the timber John K. Russell was entitled as his 
own property. The land from which he took the timber 
was his own. He bought it of those who had purchased at 
the auction sales for taxes. 'l'he titles under these sales were 
valid. The bill itself alleges, that the land was redeemed 
from two tax sales by Joseph Russell through the agency of 
John K. Russell. This is an admission of the validity of the 
taxes and of the sale. But the money paid by John K. Rus
sell, was not to redeem but to purchase for himself the tax 
titles. These titles are spoken of several times in the answers, 
as valid titles, and no exception having been taken to them, 
their validity cannot now be controverted. If not legal and 
valid, let the plaintiff show the defects. 

Again, the timber, if not held by the tax titles, was to be 
accounted for, not upon the Sawyer mortgage, but upon the 
earlier mortgage given to Edward Smith. Of that mortgage, 
and of the debt secured by it, John K. Russell became the 
purchaser or assignee. To himself then, and to himself alone, 
was he to account for the timber ; to the amount, [ over 
$7000,] due upon that mortgage; but the timber was not of 
half that value. There was error then in the appropriation 
of any of that fund to the Sawyer mortgage. 

Nor can it be maintained that John K. Russell became 
party to any arrangement with Sawyer, by which he was 
bound, in any way, to account to him for the timber. He 
had no license, no permit, from Sawyer to take the timber, 
and never agreed to account to him for it. 

It was his own money that he advanced to Sawyer, and it 
was to buy the land of Sawyer, whose title to it was under a 
warranty deed, though the Court has since decided that it 
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could operate only as a mortgage. But viewed as a mortgage 
it is outstanding and in force, and it covers the very land for 
which the plaintiff is contending. 

The counsel then undertook to show that the master's esti
mation of the rents and profits of the farm was highly erron
eous, and also to show that some large errors had been made 
in his other computations. 

Wherefore he submits that the report should be set aside, 
and another master appointed ; or at least that the case should 
be recommitted with instructions. 

W. Fessenden, for the plaintiff. 
The motion for leave to file amended answers, is substan

tially a motion to open the case anew. It is opposed to the 
practice of all courts of equity, and is without precedent. 
Hughes v. Bloomer, 9 Paige, 269. 

The object is, confessedly, to introduce a technical and 
unconscientious defence, to wit, a tax title. 

The Court will not open the case for this purpose. Hart
son v. Davenport, 2 Barbour's Ch. Rep. 77. 

The case should not be opened for production of testimony, 
not unknown before publication of testimony. Robinson v. 
Simpson, 26 Maine, 11. 

The report of the master as to matters of fact will be 
considered as conclusive. It is like the verdict of a jury. 
His estimation of the rents and profits cannot be considered 
as erroneous by this Court, for the Court has not the evidence 
before it upon which that estimation was based. So also 
with regard to the amount of the debt due from Joseph Rus
sell to 0. Sawyer. ~Mason v. Crosby ~- al. 3 W. & M. 258. 

The master acted rightly in rejecting the evidence offered 
to prove the validity of the tax titles. 'l'his evidence should 
have been offered to the Court, and published with the other 
testimony in the case. A master is not bound to report the 
evidence introduced at the hearing before him. Would the 
Court allow the master to adjudge as to the validity of the 
tax titles, when his ju<lgmcnt would be coeclusive? 

Y oL. xxxvr. 16 
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The evidence offered as to the extent of Joseph Russell's 
interest in the wild lands was properly excluded by the mas
ter, for this was in direct contradiction to the allegations in 
the hill admitted in the answers. 

Is any thing dne on the mortgage to Sawyer, of whom 
John K. Russell is the assignee. vVe say that mortgage has 
been paid by the rents and profits, and by the timber, cut upon 
the wild land which are a part of the mortgaged premises. It 
was cut by John K. Russell as agent of Sawyer the then 
mortgagee, or by the permission of Sawyer, and with his 
knowledge and consent. 

If not acting as agent, but only by consent of Sawyer, the 
mortgagee, Sawyer must account for thP. timber so taken. 
The principle of equity is this, that if the mortgagee, having 
the power and right to allow strangers to take profit from the 
mortgaged premises; if he does so allow them, he does it at 
his own risk, and it is as if he did it personally; and he is 
bound to account to the mortgager on the mortgage debt for 
all value so taken. 

·whether Sawyer received the profits or not, he must ac
count for them. Bnt he did actually receive them to the 
extent of the mortgage debt. All J. K. Russell's means were 
derived from the profits of this timber. 'I'hese profits were 
paid over ( in part) by J. K. Russell to Sawyer, on September 
4, 1845, when Sawyer gave him the deed. 

The Court will not presume that J. K. Russell was a tres
passer when he went upon the land. All the circumstances 
show he did it with the consent of Sawyer. If not, he was 
a trespasser, for the tax titles were not valid. He so confesses 
in his answer, nor does he offer any proof of their legal 
execution. 

If it is said that Sawyer had no right to receive stumpage, 
being only owner of an equity of redemption, we say Warren, 
the holder of the first mortgage, did not claim this stumpage, 
and so long as he makes no claim, it is the property of the 
assignee of the mortgager, Sawyer. 

Warren is not bound to account for the proceeds. The 
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cutting was without his knowledge or consent. He has, 
subsequently, parted with all his interest to J. K. Russell, but 
this gives J. K. Russell no right to the past stumpage. Warren 
conveyed to him no right of action. Nothing is said in the 
assignment with regard to past trespasses. 

Might not Sawyer have maintained an action against J. K. 
Russell for the value of the stumpage? If he had done so, 
would not the amount recovered by him be applied to extin
guish Joseph Russell's mortgage? Why then should it not 
be so applied when voluntarily paid by J. K. Russell to Saw
yer? Why then should it not be so applied, even though it 
had not been paid over to Sawyer, if the timber was taken 
with his knowledge and consent? 

Sawyer then must account for this timber. If so, the 
mortgage debt is paid. 

It follows then that the land upon which the plaintiff levied 
is relieved from every sustainable incumbrance. Still, by means 
of the deed, in form a warranty, which, previous to the levy, 
Joseph Russell gave to Sawyer, there is an apparent title, a 
cloud, which the defendants ought to remove. This they 
should do by executing to him a release of the land. We 
therefore submit that the Court will decree that such a release 
be given. 

How ARD, J. -The defendant Joseph Russell, mortgaged 
timber land, in 1835, to secure the payment of his notes de
scribed in the mortgage, and which are still outstanding. 
Afterward, in 1838, he conveyed by deed of warranty, the same 
land together with a farm to Sawyer. We have determined 
at a former hearing of this case, that the deed last named, 
though absolute in its terms, constituted a mortgage to the 
grantee to secure him for sums due, and liabilities assumed 
for the grantor. It appears, and it is admitted in the argument 
for the defendants, that the farm embraced the two parcels 
of land claimed by the plaintiff under a levy in 1847. John 
K. Russell, son of Joseph Russell before mentioned and co
defendant, operated upon the timber land by the _request and 
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iutercession of Sawyer, who " urged him to make an effort 
to redeem," and with the knowledge and approbation of 
Joseph Russell, and with the implied assent, or without any 
objection of others, who might be supposed to have been in
terested as prior mortgagees, or their assignees. The net 
avails of those operations for exceeded the amount of the 
indebtedness and liabilities of Joseph Russell, which were 
secured by his mortgage to Sawyer. Upon receiving a por
tion of those avails of the lumber from John K. Russell, and his 
obligation to discharge the remaining liabilities of the father, 
Sawyer conveyed the farm to the son, on Sept. 4, 1845; 
the grantee having full knowledge of the nature of the title 
of the grantor, as mortgagee. 

The case has been submitted to a master to ascertain the 
amount dne upon this mortgage; and he has reported that it 
has been wholly paid, and that there is nothing due and 
secured upon the farm levied upon, and claimed by the plain
tiff. 

The defendants now "move to amend the answers by 
stating, that prior to Sept. 1837, Joseph Russell had conveyed 
to sundry persons, by deeds before that time duly recorded, 
all his interest in the timber lands, on which John K. Russell 
lumbered, as set forth in the bill, excepting one sixteenth, 
and that afterwards he acquired no title thereto, said facts 
having been omitted because not supposed material." The 
motion is not supported by evidence of the facts alleged, or 
by aflidavit. 

The practice of amending answers is not generally allow
able in proceedings in equity in this country or in England. 
A supplemental answer, though allowable in some cases, will 
not be allowed to correct an alleged mi~take, or supply an 
omission, upon motion, and where it is not made evident that 
a mistake exists, or that there has been in fact such omission 
of material facts. Wells v. Wood, 10 Yes. 401; Verney v. 
Macnamara, 1 Bro. Ch. R. 419; Story's Eq. Pl. '§, ~ 896,905; 
Bowen v. Cross, 4 Johns. Ch. 375; Hughes v. Bloomer, 9 
Paige, 269. To allow the amendment proposed, would be 
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admitting a new ground of defence, existing and known to the 
defendants when their answers were filed, and proof taken, 
and which they did not omit to present and rely upon through 
accident or surprise. 'l'he motion is, therefore, denied. 

The defendants, in their answers, do not appear to rely 
on titles to the timber lands derived from sales for taxes; and 
as those sales and the titles springing from them, as now as
sumed in argument, are not supported by evidence, they can
not be regarded as valid. It does not appear that any estate 
passed to the purchasers, or their assignees, through titles 
originating in sales for taxes. 

On September 4, 1845, the day on which John K. Russell 
received the conveyance from Sawyer, he took an assign
ment of the first mortgage of Joseph Russell of the timber 
lands from Warren, a prior assignee. This transfer was nego
tiated wholly by the father, and the amount paid by the son 
did not ex<!eed one eighth of the sum apparently due upon 
the mortgage. In this sale or transfer, neither Warren, nor 
his assignors, claimed or required the defendants or Sawyer 
to account for the previous operations upon the lands. Under 
that conveyance the defendants cannot legally or equitably re
tain the avails of those operations, and divert them from the 
purpose first intended. It is manifest that they were procur
ed in order to redeem the last mortgage ; and they were so 
appropriated in part at least. Having been derived from the 
land for that purpose, by the assent of all interested, it is but 
simple justice to the levying creditor, that the appropriation 
should not be changed, so as to affect his rights injuriously. 

Although it may not be necessary, in this case, to deter
mine the relative rights of the defendants, in respect to the 
estate, derived from the assignment of the original mortgage 
by Warren, yet it is not quite apparent that there is a sub
sisting,. incumbrance by reason of that mortgage, if it has 
been purchased by the avails of the operations upon the. tim
ber lands, by John K. Russell, by the procurement of his 
father. 

The defendants contend that the second tract described in 
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the levy, containing three acres, was not the property of the 
debtor Joseph Russell. It appears however that he was in 
possession of it, as a part of the farm, that he conveyed it to 
Sawyer, in mortgage, as such, and that Sawyer conveyed the 
farm to John K. Russell, as the same farm conveyed to him 
by Joseph Russell. 'fhe deed from Pearson to John K. 
Russell, of July 15, 1845, embraces the "Bray lot," contain
ing thirty acres, including this tract of three acres, but it 
appears that Pearson was, at most, tenant in mortgage only, 
and that the equity of redemption was in Joseph Russell, by 
whose request this deed was made to his son. The avails of 
the lumbering operations referred to, were sufficient to enable 
John K. Russell to discharge this mortgage, and the mortgage 
to Sawyer; and he in fact did pay to Pearson about two 
thirds of the mortgage debt with such avails, directly. And 
if that mortgage is not fully discharged, which cannot be 
admitted, still we hold that the defendants are estopped to 
claim that the three acres were not a part of the farm, and 
subject to the levy. R. S. c. 94, <§, 1. Equity demands that 
they should convey to the owner of the farm, all claim of 
title through the mortgage of Pearson, to that tract. For this 
will be just to the creditor of Joseph Russell, forced to seek 
payment by levy, and will work no injustice, or hardship 
upon either of the defendants. 

But they except to the master's report; and the first and 
third exceptions are based npon the fact that the master re
fused to receive evidence of title to the lands described in the 
bill. The answer to these objections is, that the question of 
title was not submitted to the master, and he had no jurisdic
tion, or authority to adjudicate upon that subject. 

The second exception is, that the master appropriated the 
net avails of timber taken by the mortgagee, or by his author
ity, from some of the lands embraced in the mortgage1 to the 
discharge of the mortgage debt. The course of the master 
in this respect, was authorized and required by his appoint
ment, and is unexceptionable. 

The report of a master in chancery, upon facts submitted 
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to him will be presumed: prima facie, to be true, and will not 
be reconsidered, or set aside, for an alleged mistake or abuse 
of authority, unless it be clearly shown, and the correction 
be required in equity. 'l'he burden is on the excepting party, 
to establish the mistake or misconduct alleged. Da Costa v. 
Da Costa, 3 P. Wms. 140, note. It is a sufficient answer to 
the fourth, fifth and sixth exceptions, that no such mistakes, 
as are alleged, have been shown. The evidence before the 
master, on the question of rents and profits, is not stated, nor 
was it required to be reported by him, and cannot be consid
ered by the Court. But if it were reported, his conclusions 
of fact upon the evidence will be uphel<l until impeached. 

The seventh exception refers to a supposed error in the 
computation by the master, of the sum due upon the mort
gage, when he regarded it as paid and discharged. But the 
error assumed, if it existed, would not be material, as the 
amount of rents and profits would far exceed the sum due upon 
the mortgage after correcting the alleged mistake. For such 
an error the report should not be set aside or re-committed. 
Errors in computation not affecting the result materially, may 
be corrected at any time, before or after confirmation of the 
report. 2 Madd. Ch. Pr. 507; Mason v. Crosby, 3 W. &, M. 
258. The master's report is accepted and confirmed. 

The mortgage to Sawyer having been paid: the title of the 
plaintiff is relieved from incumbrance, and is complete. It 
has not been deemed necessary, for the disposition of this case, 
to determine that the conveyance of Joseph Russell to Saw
yer was fraudulent, as against creditors of the grantor. It 
is sufficient for the plaintiff that the conveyance has been 
proved to have been a mortgage, and that its payment has 
been established. He is entitled under his prayer for general 
relief, to a decree, that the conveyance from Joseph Russell to 
Osgood Sawyer, described in the bill, was a mortgage ; that 
the same has been fully paid ; and that the defendants release 
and convey to the plaintiff by deed duly executed, all right, 
title, interest and claim to the farm described in the bill, and 
in the levy under which the plaintiff holds, with covenants of 
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warranty against all claims of all persons, claiming by, through 
or under them, or either of them. And it is ordered and 
decreed accordingly with costs for the plaintiff. 

SHEPLEY, C. J., and RrcE and HATHAWAY, J. J., concurred. 

(*) STATE versus SvMOND5. 

It is by the mandate of the statitte, and not by order of the Court, that grand 
jurors are drawn, summoned and returned. 

If, in the trial of causes, there be not present a competent number of traverse 
jurors, the statute gives authority to the Court to issue venires for enlarging 
the number. 

But in case of a deficiency in the number of grand jurors, tho Court has no 
such authority. 

Persons added to the grand jury by virtue of a vtmire, issued by order of 
the Court in term time, are not legally members of such jury. 

If, on motion in writing, in the nature of a plea in abatement, it appear that, 
in finding a bill of indictment there could not have been a concurrence of so 
many as twelve lawful grand jurors, the accused cannot lawfully be requiretl 
to plead to the indictment, or be put upon trial. 

Such an objection to the indictment is not too late, though not taken till the 
arraignment of the prisoner. 

ON ExcEPTIONS from Nisi Prius, HATHAWAY, J., pr'c!sid
ing. 

At a Court held in May, 1853, by adjournment from the 
March Term, 1852, a bill of indictment was presented to the 
Court, certified by D. S., as foreman, charging that the de
fendant had in his possession, at one time, ten counterfeit and 
forged bank bills, each of the denomination of three dollars, 
purporting to be signed in behalf of the President, Directors 
and Company of the Me<lomak Bank, and to have been is~ 
sued by said Bank, he at the same time well knowing the 
same to be forged and counterfeit, and intending to utter and 
pass the same as true, &c. · 

The defendant being arraigned, and having had the indict
ment read to him, replied in writing, that he ought not to be 
held to answer to the indictment, because it was not found by 
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any twelve grand jurors, lawfully selected, empaneled and 
sworn; that prior to the term of the Court, held in October, 
1852, venires were duly issued for the drawing of thirteen 
grand jurors ; that pursuant to said venires that number of 
persons, [ naming them] were duly selected, to continue in 
that office for the term of one year; that they appeared before 
the Court at said term, and were then and there duly sworn 
and empaneled as the grand jury for one year; that at the term, 
by adjournment, in May, 1852, when the indictment was 
found and returned, eleven only of those grand jurors were 
present ; that at that term three other and different persons, 
[ naming them] were associated with the said eleven grand 
jurors; and that it was by a pretended grand jury, thus 
constituted, that the indictment was found and returned. 
Wherefore he prayed judgment of the indictment, and moved 
that the same be quashe.d. 

To this motion, presented in the nature of a plea in abate
ment, the prosecuting officer made replication in substance, 
that at the said term in May, two of the· original grand 
jurors were absent, the one having left the State for a resi
dence in Australia, and the other having removed and taken 
up his residence in another county of the State; that there
upon the Court issued a new venire for the drawing of three 
other grand jurors, who having been duly appointed under 
that venire, appeared in Court, and were duly sworn and, 
with the said eleven, were empaneled as the grand jury; 
and that it was by the grand jury, thus duly and lawfully 
constituted that the indictment was found and returned. 

'rhe statements of the motion and of the replication, not 
being in conflict, the defendant was directed to answer over 
to the indictment, and he thereupon pleaded that he was not 
guilty. 

A trial was then had, and a verdict was returned against 
him. Whereupon he moved that judgment be arrested, for 
the reasons already presented in his motion above stated. 

The motion was overruled. 'l'o that overruling he excepted. 
VOL, XYXVI. 17 
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Stewart, County Attorney, for the State. 
At common law, both grand and traverse jurors were sum

moned by order of the Court. If there were no statute, it 
is therefore plain that the formation of the grand jury was a 
legal one. 

The statute, whose exact language is so much relied on by 
the defendant, was but directory. 5 Sm. & Marshall, Missis
sippi, 654; 2 Cush. 149. 

Suppose a grand jury duly constituted of fifteen, and four 
of them die, must the county be without any administration 
of criminal law ? 

By the law, a grand juror may be challenged. Suppose 
the challenge reduce the number to less than twelve. 2 Pick. 
563 ; 9 Mass. 109. 

After an indictment has been read, the mode of constitut
ing the grand jnry is not open to inquiry. The defendant 
by his counsel was present in Court during the proceedings of 
the grand jury, and took no exceptions. A party having op
portunity to object and not choosing to object, waives the 
right. 15 Mass. 20.5; 5 Greenl. 333 ; 3 Greenl. 215; 4 
Wend. 675; l Pick. 43, and note; 5 Mass. 435 

J. 8. Abbott and Leavitt, for the defendant. 

How ARD, J. - Every indictment mnst be found by a grand 
jury legally selected, and duly constituted, and competent for 
the purpose. Such jury must be composed of not less than 
twelve, nor more than twenty three, "good and lawful men;" 
and the concurrence of twelve, at least, of the panel, is ne
cessary to the finding of an indictment. These are doctrines 
of the common law, which we have adopted in criminal pro
ceedings. Our constitution requires that "the Legislature 
shall provide by law a suitable and impartial mode of select
ing juries, and their u:snal number and unanimity, in indict
ments and convictions shall be held indispensable." Art. 1, 
~ 7. 'l'he Legislature has prescribed the qualifications of 
jurors, and the mode of selecting and returning them, in 
chapter 135 of the Revised Statutes. It is made the impel'~ 
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ative duty of the clerks of the Courts, in the respective coun
ties, to issue venires to the constables of towns, forty days 
before the second Monday of September, annually; directing 
them to cause the required number of grand jurors to be 
drawn, in towns specified, in the manner prescribed by stat
ute, ~<§, 10 - 14; Act of 1842, c. 246, <§, 18. In performing 
these duties the clerk is an officer of the law, and acts under 
the mandate of the statute, and not by directions or author
ity of the Court, as one of its officers. So, grand juries, 
which are instituted as accessories to the criminal jurisdiction 
of the Court, are not drawn, summoned, or returned, by au
thority of the Court, or, of any of its officers acting in that 
relation. 

The Legislature has required that grand juries shall be 
s,elected and returned in the same manner as juries for trial; 
and in respect to the latter, has authorized the Court to com
plete the panel, when a sufficient number of the jurors duly 
drawn and summoned, cannot be obtained for the trial of a 
cause, by causing jurors to be returned from the by-standers, 
or from the county at large; and in term time, to issue venires 
for as many as may be wanted. But in regard to the former, 
i.t has conferred no power upon the Court, to complete a dfl
ficient panel, by causing jurors to be returned de talibus cir
cumstantibus, or in any other manner. The whole subject 
is within the control of the Legislature ; they may give to 
the Court the same power, as to both juries, to complete a 
deficient panel, or withhold it ; but unless it be given, it can
not be lawfully exercised. 

In some of the States the Courts have legislative authority for 
ordering grand jurors to be returned from the by-standers. Burr1s 
trial, 1, 37; where such jurors were returned, in the Circuit 
Court of the United States, de talibus circumstantibus, under 
the State laws of Virginia. The laws of Alabama and Mis
sissippi, it is understood, authorize similar proceedings. In 
Massachusetts, in case of a deficiency of grand jurors in any 
Court, writs of venire facias may be issued by order of Court, 
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to cause such further number as may be required, to be re
turned forthwith, as grand jurors. R. S. Mass. c. 136, <§, 4. 

It is admitted, and it also appears by the record, that, at 
the term when the indictment, in this case was found, the 
grand jury, which was empaneled at the preceding term 
to serve for a year, and then consisted of thirteen, had been 
reduced to eleven members. To supply the deficiency, three 
other persons were drawn and returned on a writ of wenire 
Jacias, which issued during the term, by order of Court. 
These persons were sworn, and charged as grand jurors, and 
added to the panel; and acted in finding this bill. But as 
their selection for the purpose, was not in conformity to laws 
of this State, they constituted no part of a legal grand jury. 
Consequently, the indictment could not have been found by 
at least twelve ]awful jurors, and is void and erroneous at 
common law ; and in the spirit and language of an Act of 
Parliament, ( 11 H. 4,) should be "revoked and forever ho}den 
for none." 2 Hale, 155; Hawk. b. 2, c. 25, ~ 16; 3 Inst. 
32; 4 Black. Com. 302; I Chitty's Crim. Law, 306; Common
wealth v. Smith, 9 Mass. 107; Low's case, 4 Maine, 439. 

Upon the authority of the case last cited, the objection, 
that the indictment was found by less than twelve grand 
jurors, taken on motion in writing, in the nature of a plea in 
abatement, at the arraignment of the prisoner, was in season, 
and available. The remarks of the learned Judge, in Com
monwealth v. Smith, that "objections to the personal qualifi
cations of jurors, or to the legality of the returns, are to be made 
before the indictment is found," cannot be received as law, 
to their full extent. Commonwealth v. Parker, 2 Pick. 563; 
Low's case, 4 Maine, 448, 449; 1 Chitty's Crim. Law, 307. 

Judgment arrested. 

SHEPLEY, C. J., and R1cE, J., concurred. 
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y OUNG versus y OUNG. 

The lessee of a fann, by parol, where the rent is payable yearly, must have 
three months notice to determine his tenancy. 

A conveyance of the estate, by the landlord, will not impair the right secured 
by the provisions of the statute to a tenant at will. 

Nor will the commission of waste terminate his tenancy. 

An estate at will, existing under the statutes of this State, gives to the tenant 
rights for a period after a written notice to quit, of equal validity with those 
acquired under a written lease for a like period. 

And until such tenancy is terminated, trespass quare clausum cannot be main-
tained by the owner against him. 

ON REPORT, from Nisi Prius, APPLETON, J., presiding. 
TRESPASS quare clausum. 
The writ contained but one count, for breaking and enter

ing the plaintiff's close, Aug. 31, I 852, and carrying a way 
50 loads of manure of the value of $100. 

The defendant pleaded the general issue, and filed a brief 
statement, that he occupied the premises and had so done for 
three years under one Philander Coburn, and entered and 
took the manure which was his own, as he had a right to do. 

The defendant had occupied the premises since Oct. 1848, 
without any written lease, under Philander Coburn, the owner, 
with whom the rent had been settled up to and for the year 
1851; and he commenced labor on the farm in the spring of 
1852, in the same manner he had done the previous years. 
The rent was paid at the end of the year. 

On July 24, 1852, Coburn sold and deeded the farm to 
the plaintiff, " reserving all crops growing on the same, ex
cepting hay and grass." 

On the day mentioned in the plaintiff's writ, and about 
that time, the defendant hauled away sundry loads of manure 
from the barn yard of said farm and put it upon his own land, 
though forbidden by the plaintiff. 

On the facts, the Court were to render such judgment as 
the law might require. 

J. S. Abbott, for the plaintiff, contended, -
1. That the tenancy expired by limitation according to the 
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evidence in the case, and was not renewed for the year 
1852. 

2. The lease having expired, the defendant was liable in 
an action of trespass for remtlving the manure. Lassell v. 

Reed, 6 Maine, 222. 
3. If defendant was tenant at will after 1851, it was deter

mined by the conveyance of Coburn to plaintiff on July 24, 
1852, and even if he had any right to remove the manure, 
such right would only remain a reasonable time, which reason
able time expired prior to Aug. 31, 1852, the time of the 
alleged trespass. 

4. The deed of Coburn to plaintiff, conveyed the manure 
as part of the realty. Kittredge v. Woods, 3 N. H. 503. 

5. Whether the tenancy was ended or not the defendant is 
liable. For if not ended, it was waste to remove the manure, 
and the tenant committing waste, is at once liable to the land
lord or his grantee in an action of trespass quare clausum. 
Daniels v. Pond, 21 Pick. 367. 

In the case just cited, the principles involved in the case at 
bar, are fully and ably discussed, and several adj11dged cases 
considered. 

Webster, for the defendant, relied upon these positions ; -
1. 1'hat he was tenant at will under Coburn, and at the 

time of the alleged trespass his tenancy had not been termina
ted. He had com~enced the year in which the land was sold to 
plaintiff, the same as former years and three fourths of the 
year had passed when the sale was made. He was then enti
tled to three months notice to quit. R. S. c. 95, ~ 19. 

2. As he had at no time neglected to pay his rent, by the 
terms of his tenancy, nothing was due July 24, 1852. 12 
Maine, 478; 25 Maine, 283, and he was then entitled to 
three months notice. 

3. Nor can the sale from Coburn to plaintiff deprive the 
defendant of any rights he would have had, if he had occupi
ed under a written lease. ·where the rent is paid when due, 
the sale does not terminate the tenancy until three months 
have expired, and when he does not pay, the tenancy is not 
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terminated till thirty days notice to quit. In this case, no 
notice of any kind was given. 

4. Ilut if the tenancy at will was terminated by the sale, 
the respondent still remained in possession with the assent of 
plaintiff, and he was then a tenant by sufferance. 16 Mass. 
I ; 17 Mass. 282. In such case the action of trespass will 
not lie against him. H Pick. 525; 25 Maine, 287. 

5. If the defendant be not guilty of breaking and entering, 
the plaintiff cannot recover for carrying away the manure. 
There is but one count in the writ, and the substantial charge, 
is the breaking and entering, and the other allegations are 
but aggravations of that charge, and if the substantive charge 
fail of proof, plaintiff cannot recover for the aggravation. 4 
Pick; 239. 3 T. R. 279. 

6. But if the sale of the land terminated the tenancy, de
fendant is after that entitled to a reasonable time in which to 
take off all those things, that he would have been authorized 
to take off during the continuarice of his term, had he known 
when it would have terminated. 19 Maine, 252; 13 Maine, 
209; 24 Maine, 242; 17 Mass. 282 ; Co. Lit. 56, a. 

7. That the reservation in the deed under which plaintiff 
claims, authorized or licensed the respondent to enter, and 
that having license to enter, whatever hA might do after his 
entry would not render him liable in trespass quare clausurn. 

SHEPLEY, C. J. -The defendant appears to have been in 
possession of the farm as a tenant without any written lease, 
from October 21, 1848, to the time of the alleged trespass up
on it, on Augm,t 31, t852. That tenancy could not have 
terminated shortly before the time of the trespass alleged ; aud 
the landlord could not therefore have entered without notice, 
on the ground of its termination at that time. 

While Coburn was owner he allowed the defendant to con
tinue his tenancy as in former years, not only makiug no ob
jections but approving of his doing so. 

By virtue of the statute, c. 91, <§, 30, the tenancy, which by 
the common law would have been from year to year, became 
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one at will. It does not appear, that the defendant had neg
lected to pay the rent according to agreement, or that his rent 
was payable before the close of the year, and in such cases 
the tenant by statute c. 95, ~ 19, is entitled to three months 
notice to terminate his tenancy. By his conveyance from 
Coburn the plaintiff became the owner of the farm, subject to 
the rights of the tenant, which being secured to him by the 
provisions of the statute could not be destroyed by the con
veyance. 

It is insisted, that the acts of the defendant amounted to 
waste, and that his estate was thereby determined; and the 
case, Daniels v. Pond, 21 Pick. 367, is relied upon as au
thority for the position. A tenancy at will, by the common 
law, would be determined by the commission of waste by the 
tenant. 'l'he case cited, and the cases upon which it rests, 
have reference to such a tenancy at will. 

An estate at will existing by the statutes of this State, gives 
to the tenant rights for a pedod, after a written notice to quit, 
of equal validity with those acquired under a written lease 
for a like period. Such rights would not be destroyed by 
the commission of waste by the tenant ; and the landlord 
might be left for redress to his action on the case in nature of 
waste. The only count in the declaration is trespass quare 
clausurn. The plaintiff failing in his proof of that cannot 
recover for taking the marmre, which was only an aggrava-
tion of the trespass alleged. Plaintiff nonsuit. 

TENNEY, RrnE, APPLETON, and CuTTING, J. J., concurred. 

MACE versus HEALD AND TRt0sTEEs. 

Whether a person is chargable as trustee, must be determined by the facts, 
existing at the time of the service of the trustee process. 

A mortgagee of personal property is not chargable as trustee of the mortgager, 
when he has no other possession of the property mortgaged. 

ON ExcEPTION5 from Nisi Prius, TENNEY, J. 
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THE substance of the disclosure sufficiently appears in the 
opinion of the Court. On the disclosure the supposed trus
tees were charged by the presiding Judge, and they excepted. 

Foster, for plaintiff. 

J. S. Abbott, for trustee. 

SHEPLEY, C. J. - White and Norris, who have been sum
moned as the trustees of Heald, received from the firms of 
Heald and Brown and Heald and Eldridge a conveyance in 
mortgage of certain personal property to secure to them the 
payment of what might be due to them for supplies furnished 
for cutting and hauling logs. Heald was a partner in both 
firms. The mortgage was duly recorded. Heald also conveyed 
to Wl,Jite and Norris certain lands and received from them a 
written contract for their re-conveyance upon payment of the 
amount due from him and from the two firms, of which he 
was a member. 'I'he disclosure made by Norris for himself 
and White states, that no part of the personal property came 
to their possession before service of the writ was made upon 
them excepting two horses and twelve oxen valued at $652. 
After the service and before the disclosure they appear to 
have received other portions of the personal property. 

Whether they are to be charged as trustees must depend 
upon the state of facts existing at the time, when service was 
made upon them. They had not then received from the 
personal property sufficient to pay the amount due to them. 
They cannot be charged as trustees for any of the personal 
property conveyed to them in mortgage, of which they had 
then no possession. The record of the mortgage is equiva
lent to actual possession for the preservation of their title, but 
not to make them accountable for the property as trustees. 
Pierce v. Haines and trustee, 35 Maine, 57. 

'l'hey cannot be charged on account of the real estate con
veyed to them. All fr!,lud is denied in the owners; and there 

VoL. xxxv1. 18 
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is no sufficient proof of it disclosed to authorize the Court 
to charge them as fraudulent grantees, or purchasers. 

Exceptions sustained and trustees discharged. 

R1cE, APPLETON and CuTTING, J. J., concurred. 

By R. S. c. 109, § 28, " no action shall be brought against an administrator, 
after the estate is represented insolvent, unless for a demand which is entitled 
to a preference, and not affected by insolvency of the estate; 01· unless the 
assets should prove more than sufficient to pay all claims allowed by the 
commissioners." 

Proofs of waste. and mal-administrati= are not competent to sustain an action 
under either of those exceptions. 

To maintain an action on a claim disallowed by the commissioners on an in
solvent estate, the creditor must give notice of his appeal at the probate
office, after the return of the report of the commissioners and commence his 
action within three months from such return. 

ON ExcEPTIONs from Nisi Prius, TENNEY, J., presiding. 
AssuMPSIT, to recover an account due from Asa Pattee the 

defendant's intestate. The writ is dated March 14, 1850. 
The defendant pleaded the general issue, with a brief state
ment of the statute of limitations, and of proceedings in in
solveJ1cy in the settlement of the estate of Pattee. 

The plaintiff produced evidence of defendant's appointment, 
of the decree of insolvency, of the commissiot1 to Ingalls and 
Burr, appointed commissioners on the estate, bearing date 
June 5, 1849, returnable in six months, of the certificate of 
the oaths taken by said commissioners, that of Ingalls, dated 
Oct. 4, 1849, and that of Burr, dated Oct. 6, 1849, of the 
Probate Court in the county of Somerset being held on the 
first Tuesday of each month, and that it was held on Dec. 
4, 1849, of the commissioners' report upon the claims against 
said estate, recorded in the office of the Register of Probate, 
with a minute in the margin of the record "filed December 
12, 1849.", 

It also appeared, that the plaintiff's demand was presented 
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to the commissioners for adjudication at their hearing had Oct. 
6, 1849, and was by them disallowed; and that on Decem
ber 18, 1849, he gave the notice required by law of an ap
peal from their decision. 

On this presentation of the plaintiff's case, the presiding 
Judge ruled, that the action could not be sustained, as an 
appeal from the commissioners, not being seasonably com
menced. 

The plaintiff then requested the Judge to rule, that the 
proceedings in insolvency, being defective as to the time of 
the return of the commissioners, and as to the time of their 
taking the oath, as appeared from the copies produced, were 
no bar to the maintenance of this action, which request was 
declined. 

The plaintiff then offered to prove, that the estate was not 
actually insolvent, but that the assets were more than suffi
cient to pay all the debts allowed and all outstanding against 
said estate, and offered the inventory returne~, and the de
fendant's account returned and allowed, together with the 
records of the Probate Office pertaining to the settlement of 
the estate, which were admitted, and show that the estate 
was insolvent. He then offered to prove by parol, waste on 
the part of the defendant in administering the assets of said 
estate, and negligence or fraud in selling tJ:ie real estate, and 
in not opposing the allowance of illegal and improper claims, 
and in incurring unnecessary and extravagant expenses in the 
administration. All which parol proof, the Court refused to 
receive. 

And thereupon, a nonsuit was entered, and the plaintiff 
excepted to the rulings of the Judge. 

·webster, for the plaintiff, contended, that the commission
ers of insolvency, having only six months from Jun~ 5, 1849, 
in which to perform their duties, and not having returned their 
commission within that time, their doings were of no avail. 
It was as though they had never acted under it. Besides they 
made a return on Dec. 12, seven days after the session of the 
Court for December, filed it in the Register's office, where it 
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is recorded without being pregented or reported to the Judge 

or any decree passed upon it. This report was not brought to 
the attention of the Probate Judge until Jnly 6, 1852. 

If either party fails of following the directions of the stat~ 

ute, he loses the statute benefit intended for him. If both 
fail they are remitted to their common law rights. 

The proceedings in the Probate Court, not being according 
to the course of the common law, may be impeached by plea 
and proof as they cannot be reversed on error. The Judge 

erred, therefore, jn rejecting the proof offered. 

J. 8. Abbott, for defendant, maintained, -

1. This action must fail, becaut<e it was not commenced 
within three months after Dec. 12, 1849, the time of the return 

of the comrnJssioners' report. R. S. c. 109, ') '§i 17, 18, 20. 
2. It was no valid objection, that their report was not re~ 

turned until after the expiration of six months. No claim was, 
proved after that time. Section 12 is directory, aud a short 
delay after the expiration of the period of six months cannot 
vitiate the proceedings of the commissionern. 

3. The commissioners were under oath, as appears by plain
tiff's showing, duriug all their proceedings in receiving ancl 
acting upon claims. Their return, showing that 1hey had 
given the required notice, is under oath. It is not necessary 
that they should have been sworn before giving notice. But 
if otherwise, it is not proved that they were not sworn pre
viously to giving notice; and, further, this plaintiff c.tnnot, in 
this action 1 take any advantage of such defect, if it be a defect. 

4. The record evidence, offered by plaintiff, shows that the 
estate is actually insolvent, aud the proposed oral proof is 
inadmissible. If any such facts, as suggested, exist, ( as they 
do not,) the proper place for investigating them, is in the 

Probate Court. 

HowARD1 J. -The plaintiff proved that the estate of the 
defendant's intestate was duly decreed insolvent; that com
missioners of insolvency were appointed, to receive and ex

amine claimiil against the estate, who accepted the trm;t, and 
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acted under the commission ; that at a time and place appoint~ 
ed by them, creditors to the estate preBented and proved their 
claims, and that his claim was then presented and disallowed 

by the commissioners; and that they undertook to return to 
the Judge of Probate a list of all claims laid before them1 

with the sums allowed, in pursuance of the provisions of the 
statute, on December 12, 1849. The plaintiff being dissat~ 
isfied with the disallowance of his claim, appealed from the 
decision of the commii;sioners, and gave notice in writing of 
his appeal, at the Probate Office, on the 18th of the same 
month. On March 14, 1850, he brought this suit to deter• 
mine his claim, at common law. 

If the proceedings under the commission of insolvency 
were conformable to law and valid, this action not having 

been commenced within three months after the report of the 
commissioners was returned, was not seasonably brought, and 

cannot be sustained. R. S. c. 109, ~ 20. 
But if those proceedings were defective, as alleged by the 

plaintiff; then there is no evidence that a report of the com• 
missioners was returned before notice of the appeal claimed 
was given. Notice before the return of the commissioners is 
not in compliance with the requirements of the statute, but 
prematnre and inoperative. Subsequent notice is tnade a 

prerequisite to the maintenance of the action. R. S. c. 1091 

~ ~ 17, J 8; Go.ff v. Kellogg, 18 Pick 256. 
By the statute referred to, ~ 28, no action shall be brought 

against an administrator, after the estate is represented insol4 

vent: unless for a demand which is entitled to a preference, 
and not affected by insolvency of the estate; or unless the 
assets should prove more than sufficient to pay all claims 
allowed by the commissioners. The proof offered did not 
bring the plaintiff's case within the exceptions, and it was 
not competent in this action, as tending to prove waste and 
111al-administration, and it was, therefore, properly rejected. 

E:1:ceptions o'/Jerruled, and nonsuit confirmed. 

SHEPLEY, C. J., and R1cE and HATHAWAY, J. J., concurred. 
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GRAY t5• u:c. versus HuTCHINS, 

Before the enactment of R. S., a disseizin of the owner of land could only be 
effected, by one holding it adversely to his title. 

The owner of lands in possession of another, before the R. S., when such 
possession was not adverse, might make an effectual conveyance of the land. 

If one enters and occupies land, under a bond from the owner to convey up
on certain payments being made, he cannot set up such possession as ad
verse. 

Where the tenant claims title to land by advei·se possession, evidence how the 
land was run out and monuments established, when he entered upon it 
under a contract with the owners, is immaterial, and may rightfully be ex
cluded. 

The grantor cannot by his testimony limit the effect of his deed. 

ExcEPTIONs. TENNEY, J. presiding. 
WRIT OF ENTRY, for a part of lot No. 15, in Madison, tried 

on the issue of Nul dissei'zin. 
The date of plaintiff's writ is Nov. 7, 1850. 
The demandant claimed title, by intermediate deeds of a 

similar tenor, through one from John G. Neil to Laban Lin
coln, dated and recorded in November, 1813, which described 
the following tract, "sixty acres of land lying in Madison in 
the county of Somerset, on the north end of lot No. 15, 
being all the residue and remainder of said lot after one 
hundred acres are measured off from the south end of said 
lot, be the same more or less." 

The tenant introduced a deed from John G. Neil to James 
Neil, dated and recorded in the early part of 18 I 4, describing 
the following tract "situate in said Madison, being one hund
red acres on the south end of lot No. 15, and all the land in 
said lot except so much as I deed to Laban Lincoln, it being 
part of the land deeded to me by Moses Barnard." Also a 
deed from said James to Washington Rowell in 1842, cover
ing a part of the disputed territory, and a deed from said 
Rowell to tenant, made in 1848, of the same parcel. 

The diagram will more clearly show the tract in dispute. 
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The I 00 acres by measure, described in the deed to James 
Neil, extends northerly to the line A. B., but the tenant 
claimed that it extended to a fence C. E, at the north-1vest 
corner of his land, there being a stake at C. as original! y run. 
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The tenant also introduced testimony tending to show that 
he had had the premises in possession for such a length of time 
as to have acquired an absolute title, and proved by one Jediah 
Hayden, that James Neil forty years since cut down trees on 
the south part of lot 15, as far north as the fence now stands, 
dividing said lot, and that Neil and those claiming under him 
have occupied up to the same bounds ever since his acquaint
ance with it. He also proved by John McLaughlin a similar 
occupation. 

He also read the deposition of John G. Neil, subject to ob
jection, to the effect, that this lot belonged to one Moses Bar
nard, who requested him to run off and survey to James 
Neil 100 acres from the south part of lot 15, and that he did 
so on April 20, 1807, with the assistance of Timothy Brown 
and Reuben Kincaid as chairmen, and that Barnard gave James 
Neil a bond for a deed. The witness bought all of Barnard's 
rights in Madison, and in 1814, conveyed to said James the 
same parcel of land of No. 15, by him surveyed in 1807. 
The remainder of the lot he intended to convey to l...incoln. 

The tenant then offered the deposition of Timothy Brown, 
which was objected to and excluded by the Judge. 1'he de
ponent stated, that he was employed by John G. Neil in 1807, 
to assist in running off 100 acres from the south end of the 
lot to James Neil, and described the manner of running it out 
and the location of the monuments. 

The tenant offered James Neil as a witness, but he was ex
cluded on the ground of interest, it appearing that he had a 
suit pending in Court for an alleged trespass on the premises, 
against one of the demandants, and there was another similar 
suit against him. 

The demandant proved by Washington Rowell, that not 
earlier than 1832, and not later than 1838, when one Scrib
ner lived on the part of the lot now occupied by the demand
ant, James Neil stated " all he bought was 100 acres of the 
south end of the whole lot, and that was all he could hold, 
excepting that he agreed to pass deeds with Scribner, fixing 
the line upon that fence." He did not say where the true 



SOMERSET, 1853. 145 

Gray v. Hutchins. 

line would be, excepting that 100 acres would not go to that 
fence, (the fence to which the tenant claims.) 

'l'he tenant contended, that if either of the grantors through 
whom demandant claims was disseized at the time of his 
conveyance, all being prior to the R. S., the title of demand
ant would fail, they pretending to no other title than a paper 
one, none of them having exercised any acts of ownership 
over the premises, all of them, for aught appearing, having 
acquiesced in the adverse possession of James Neil. 

'l'he Court did not so instruct the jury, but said to them 
that if they believed James Neil did not hold the land in 
dispute adversely to the trne owner previous to the year 1832, 
he gained no title by his occupancy, and it was for the jury 
to consider whether said Neil understandingly disclaimed title 
in the disputed land to Washington Rowell, and whether 
Rowell had stated the conversation with Neil correctly; and 
if they believed Rowell's testimony, considered in connection 
with all the other evidence in the case, they would determine 
whether said Neil did hold the premises in dispute adversely 
to the true owner, and if he did not hold them adversely up 
to the year 1832, the previous possession of said James Neil 
would be qualified, so that it would not amount to a dissiezin 
of the true owner; but if said James Neil had held adversely 
to the true owner for more than twenty years before the 
the year 1832, or for twenty years together before the date 
of the writ, a title would be acquired by said Neil by dis
seizin, but if Neil did not so hold, but in submission to the 
true owner, then the rights ·would pass by the respective deeds 
in the same manner as if Neil had not been in possession; 
and on the other hand if Niel had held adversely to the true 
owner during his occupation, he having acquired thereby a 
title, it was immaterial whether any rights passed by the 
deeds referred to, under which the dernandant claims. 

As to the deposition of John G. Neil, the Judge remarked 
to the jury, that the facts therein stated could not limit the 
effect of his deed to Laban Lincoln, made afterwards, and on 
that point they would disregard it. 

VOL. XXXVI, 19 
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At the close of the charge, the Judge read to the jury,. 
R. S. c. 147, ~ 11, that they might understand what was, 
necessary to constitute a disseizin, and copied the words of 
the section read, and placed it in the hands of the jnry on, 
their retirement, after having explained the possession required 
to amount to a disseizin. 

The verdict was for demandant, and the tenant excepted to 

the rulings, instructions, directions and acts of the Judge. 

Leavitt and Webster, for tenant. 

J. S. Abbott, for dernandant. 

HATHAWAY, J. -The title, by deed, to the land in dispute 
is clearly in the demandants. The question is whether or not 
the tenant and those under whom he claims, had acquired a 
title by possession. 

The possession of James Neil according to the testimony 
of J. G. Neil commenced in submission to Barnard's title and 
so continued until January 29, 1814. The deposition of 
Brown, stating how the land was run out and marked in 1807, 
could not affect the title of the owner at that time or of those 
acquiring title from him, because there was clearly no dis
seizin prior to 1814. The testimony of Brown therefore 
could not affect the rights of the parties and might, for that 
reason, be properly excluded. 

Those rights must depend upon the question whether or 
not James Neil held the demanded premises adversely, claim
ing title tweuty years after he received his deed in 1814. 
The testimony of Rowell had a tendency to satisfy a jury 
that Neil, in 1832 or 1833, did not claim to own more than 
one hundred acres, although he had more in possession. The 
deposition of Spencer, said to have the same tendency, from 
the description of it, seems to have been properly admitted. 
(No copy of it was furnished the Court.) 

The rulings of the Judge, who presided at the trial, appear 
to have been correct and the exceptions are overruled. 

SHEPLEY, C. J., and HowARD and R1cE, J., concurred. 
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MALBON versus SouTHARD. 

The eonsicreration of a negotiable promissory note, cannot be inquired into, in 
the hands of an innocent indorsee, for valu,e. 

A negotiable note, transferred before it became paya,ble by delivery only, may 
be indorsecl by the administratrix of the payee after his death, with the same 
effect, as if clone persunally by the payee . 

.. Where one, not otherwise a party to a note, puts his name upon the back be
fore it is delivered to the payee, at the request of the maker, he thereby be
comes an original promissor. 

And such relation is not changed or varied. although he adds to his name the 
words.., responsible without demancl or notice." 

ON FACTS AGREED. 

AssuMPSIT, on a noie of the following tenor: -
" Gardiner, Sept. 6, 1850. - For value received I promise 

to pay to the order of Levi Higgins the sum of one thousand 
dollars,, in twelve months from date, at the Gardiner Bank, in 
Gardiner, interest after six months. "Charles Baker." 

The consideration of the note was for a quantity of lumber 
lying in Kennebec river at Richmond, which the payee re
fused to sell to Baker on his own responsibility, and Baker 
thereupon procured the defendant to put his name on the back 
of said lilote, whieh he did, before it was delivered to the 
payee. On the next day subsequent to the date of the note, 
the defendant also added to his name " responsible without 
deman<l or notice." 

In October, 1850, Levi Higgins sold the note to plaintiff 
for value, but omitted to indorse it through carelessness. 

In January, 1851, Higgins died, and Charlotte Higgins 
was appointed administratrix on his estate, and she indorsed 
the note as such in May, 1851. 

When the note became due, payment was demanded at the 
bank, and being refosed was properly protested. 

On these facts, if the action was not maintainable a nonsuit 
was to be entered, otherwise the defendant to be defaulted, 
unless he may legally introduce evidence to show that the 
payee in said note misrepresented the value, quality and quan-
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tity of the lumber which was the consideration of the note ; 
in that case the action to stand for trial. 

D. D. Stewart, for the plaintiff, to the point that the de
fendant was chargeable as au original promisor, cited, 11 
Mass. 436 ; l 9 Pick. 260; 24 Pick. 64 ; 31 Maine, 536. 
And that the administratrix had power to indorse the note, 
Story on Prom. Notes, <§, <§, 120, 123 . 

.l. S. Abbott, for defendant. 
1st. The contract is a guaranty aud is not negotiable. 

True v. Fuller, 21 Pick. 140; Springer v. Hutchinson, 19 
Maine, 359. 

2d. The misrepresentations of the payee, proposed to be 
proved, show fraud in the inception of the note, and this 
fraud would constitute a good defence, unless the holder can 
show that he came fairly by the note and without any knowl
edge of the fraud. Aldrich v. ·warren, 16 Maine, 465. 

How ARD, J. - 'l'he note in this case was negotiable, and 
was transferred before it became payable, by the payee to the 
plaintiff, by delivery, and for value. The indorsement by the 
administratrix of the payee, after his death, would have the 
same effect upon the negotiability of the note, as if made 
by him. 

Upon the death of the holder, the right of transfer of ne
gotiable paper vests in his personal representative, as well 
as the power to indorse, and perfect the negotiation of such 
paper previously transferred by him without indorsement. 
Rawlinson v. Stone, 3 Wils. 1; same case, cited as Robin
son v. Stone, 2 Stra. 1260; Chitty on Bills, 201, (11th ed.) 
237 ; Story on Prom. Notes, <§, <§, 120, 123. 

There is no evidence that the plaintiff was apprised of any 
matter tending to discredit the note, or which would consti
tute a defence to any portion of it. He must, therefore, be 
regarded as an innocent indorsee, and bona fide holder for 
value, and the supposed defence is not available, as against 
him. 

By placing his name upon the back of the note, when not 
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otherwise a party to it, before it was delivered to the payee, 
and by request of the maker, he became an original promisor ; 
unless the addition of the words " responsible ·without demand 
or notice," change the character and legal import of his in
dorsement. It is not perceived that they can have that effect. 
For, without the addition of those words he became responsi
ble, without demand or notice, by presumption of law, and 
with it, the responsibility was expressed, in part, but not chang
ed. Colburn v. Averill, 30 Maine, 310; Irish v. Cutter, 
31 Maine, 536; Story on Prom. Notes, ~ 58, and cases cited 
by the author, and by the plaintiff. The liability of the de
fendant is, therefore, that of a joint and several promisor. 

Defendant defaulted. 

SHEPLEY, C. J., and RICE and HATHAWAY, J. J., concurred. 

IRELAND versus TODD. 

A party will not be bound by a contract, entered into on his behalf, by his 
attorney at law, without previous authority or subsequent ratification. 

Thus when an attorney at law received a mortgage on real estate, and obtain
ed possession of the mortgaged premises, but before it was foreclosed, the 
money due thereon was paid, without deducting the rents and profits, and 
the attorney gave an obligation in the name of the mortgagee to repay 
that amount, when ascertained by referees agreed upon ; in an action on the 
award; - Held, that the mortgagee was not bound by the contract. 

ON REPORT from Nisi Prius, HATHAWAYf J., presiding. 
AssuMPSIT. The writ contained three counts. 1. For 

money had and received. 2. On an agreement to refer and 
award. 3. On the award. 

The plaintiff introduced in evidence, a receipt of the fol
lowing tenor: - '' Bangor, April 20, 1849. Received of Co
burn Ireland $261,33, being amount due on his notes and 
mortgage to Chas. H. Todd, after deducting $50, given up, 
and the same is paid for redeeming the property from said 
mortgage and to.discharge his debt to said Todd; and I agree 
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to pay back to him whatever sums shall be fixed upon as the 
true value of the rents an<l profits of the farm in said mort
gage, over and above the value of the improvements which 
have been made thereon by the tenant in possesion, since the 
occupation thereof under the writ of possession, issued on the 
mortgage; said sum to be determined by Jacob Fish and Wal
ter Haines, and in case they cannot agree, they may choose a 
third person and the decision of a majority is to be. 

"Charles H. Todd, By Geo. B. Moody his Att'y." 
The plaintiff also put in a letter to said Fish, signed like 

the above receipt. 
The attorney of the plaintiff testified, that, at his request, 

he assisted him to settle with Moody about the mortgage, and 
that he paid the snm specified in the receipt as the full amount 
of the mortgage, making no allowance for rents and profits, 
and that the mortgage was discharged. The agreement was 
made in consideration of the plaintiff's paying the whole, as 
they could not agree upon the rents and profits. They went 
to the mortgaged premises in Chester, and the witness carried 
a letter from Moody to the tenant. Moody selected Fish, the 
plaintiff selected Haines, and as they could not agree, those 
two selected Andrew J. Heald, and those referees made an 
award in writing, which the witness brought away, and was 
produced, and in these words: -

"Chester, April 23, 18 4 9. 
"The undersigned having been appointed by Coburn Ire

land, mortgager, and Charles H. Todd, mortgagee, through 
Geo. B. Moody, his attorney, to appraise and determine the 
value of the rents and profits, over the improvements of the 
Todd farm, so called, in said Chester, for the two seasons past, 
during which the said mortgagee has been in possession for 
conditions broken, award and determine that the said Todd 
shall pay the said Ireland the sum of one hundred and thirty-

one dollars. "Jacob Fish, ~ 
'f Walter Haines, Appraisers." 
"Andrew J. Heald, 
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This award, on his return, he showed to Moody, and he de
tained it until the trial. The witness gave the letter of 
Moody to the tenant on the farm, and he acted as attorney for 
defendant before the referees. 

The plaintiff also pnt in the deposition of said Moody, in 
which he said he received from defendant the mortgage re
ferred to, and after commenced a suit or suits in relation 
thereto, but had had no correspondence with him since the 
mortgage was given, to his recollection, and did not know 
where he waR. He signed the paper introduced, and after
wards paid the plaintiff $100, being all, in his opinion, and 
more than could legally or equitably, be exacted of said Todd. 

The $100 was paid in consequence of giving that paper. 
His name was under the action for defendant in this suit, and 
he had also employed counsel in the case. It also appeared 
the mortgagee had taken possession of the mortgaged premises. 
The case was hereupon taken from the jury and submitted 
to the full Court, with the agreement that upon so much of 
the testimony as was legally admissible, they might render 
judgment for the plaintiff or defendant as the law and the ev
idence may require. 

Coburn, for plaintiff. 
1. In these proceedings Moody acted as the agent of the 

defendant. He had at the time, the possession of the mort
gage and the execution recovered on the mortgage notes. He 
had no personal interest in these papers. The defendant lived 
out of the State. 'I'his must be sufficient to establish a 
prima facie case of authority. 

2. The defendant has received the money of plaintiff which 
he ought not to retain. The rents and profits are due. He 
has actually the sum of $31 in his hands. If the award is 
not binding, it may still be evidence of the sum retained in 
his hands. 

3. The defendant has waived any objection to the proceed
ings by a part payment of the sum awarded. 

4. That the defendant is liable for waste, I refer to 4 
Kent's Com. I 67, and cases there cited. 
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J. S. Abbott, for defendant. 
I. No authority is proved in Moody to bind Todd, as claim

ed in this suit. 
:J. The paper signed by Fish and others is not binding or 

valid as an award, nor is it legal evidence of an appraisal. 
No notice was given of the time and place of hearing. No 
appearance by defendant nor by any one for him authorized 
to appear. No publication of the award by referees to the 
defendant. The appraisers do not appear, by their return, to 
have kept within the limits prescribed to them, and in fact 
transcended their authority, as shown by Fish's letter, which 
was received without objection. 

There is no ground to consider doings valid as an appraisal ; 
they don't show any result ; don't show amount for rents and 
profits, as compared with the mortgagee's improvements. 

3. Nothing is equitably due. The amount 111 the apprais-
ers' certificate, required to be paid, is $131 00 

Paid by Moody, 100 00 

31 00 
Ireland did not pay the am't due on the mortgage by $50 00 

Ireland equitably should pay back 19 00 
4. Ily the terms of the agreement of April 20, 1849, and 

the subsequent proceedings, nothing is due to the plaintiff. 
Defendant was to pay "the amount of rents and profits." 

The appraisers determined the rents and profits to be $100, 
damage to house $25, damage by cutting timber $6,00 and 
the $100, for the routs aud profits has been paid. 

J. Baker, in reply, contended that all the items in the 
award, were legitimately within the scope of rents and profits. 
'l'he submission authorizes the referees to decide the rents and 
profits over and above the improvements. This merely re
quired them to go into the management of the estate good 
or bad. Had he bettered it or made it worse ? The affirma
tive included the negative, and they were so commingled 
that they could not be separated. The referees simply found 
the improvements a negative quantity, which being transpm,ed 
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from the defendant's side to the plaintiff's becomes plus. 1 
Hilliard on Mort. 161 ; Weston v. Stuart, 11 Maine, 326. 

Plaintiff evidently has a right of action for this waste in 
some form, and the Court will lean to the support of this 
action to avoid litigation and promote justice. 

But every item is within the legal term of rents and profits. 
Damages to house, means only wear and tear, not destruction 
or strip; use of farm, that is, the land separate from buildings; 
damage cutting timber $6. The appraisers made three items 
of what they might have united in one. The question was, 
how much benefit the defendant received from the estate. -
.Answer, $25, from house, &c.; $100, from farm; $6, from 
timber. 

The timber certainly is within rents and profits, and should 
be applied to the payment of the mortgage. 1 Hilliard on 
Mort. 161. 

How.rnn, J. -The evidence does not support the count 
in the declaration for money had and received. The amount 
assumed to have accrued as rents and profits, if it could be 
regarded as money in the hands of the defendant, under the 
circumstances, had been paid to the plaintiff before the com
mencement of this action. 

The defendant was not a party to the agreement of .April 
20, 1849, though it purports to have been executed in his 
name, by Moody, as his attorney. No authority, however, 
has been shown by which the attorney could impose upon 
him the obligations of such a contract; nor is there any proof 
that it has been ratified by the defendant. Consequently, he 
is not bound by the agreement, or the supposed award result
ing from it, and may legally repudiate both. 

Upon the evidence submitted, the plaintiff is not entitled 
to judgment on either count, and according to the agreement, 
a nonsuit must be entered. 

SHEPLEY, C. J., and R1cE and HATHAWAY, J. J., concurred. 

VoL. xxxv1. 20 
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SKOWHEGAN BANK versus BAKER g- al. 

Upon a promissory note, the owner can maintain no action in the name of 
another, without his express or implied consent. 

'Where a note is made payable to, but not discounted by a bank, and it hae; 
no interest in it whatever, an action thereon commenced in its name and 
prosecuted without its authority, cannot be sustained. 

'Whether an action on such a note, could be maintained in the name of the 
bank, even with its assent, quere. 

ON REPORT, from Nisi Prius, TENNEY, J., presiding. 
Assm1PS1T, on a promissory note, payable to plaintiffs or 

order at the bank. 
At the term the action was entered, the defendants caused 

notice to be entered on the docket, that the plaintiffs' appear
ance was called for. The counsel in answer to the call, stated 
that he received the note from a person claiming to be the 
lawful holder of the same, and was by him directed to bring 
the suit. His appearance was allowed. 

At a subsequent term, without waiving the call, the defend
ant pleaded the general issue which was joined. 

The note was introduced, and defendants then showed by 
the cashier of saiu bank, that the note in snit was never dis
counted by the bank, and they claimed no interest in it. 

The defendants also called the counsel for the plaintiffs, by 
whom it appeared, that he received the note of Abel Nutting, 
who claimed to be the owner, and directed the commence
ment of the suit, who also infmmed him that he received the 
note for value of one Hill. It was also testified by him that 
he had received no directions or authority from said bank or 
any of its officers in relation to the note. 

Upon this evidence, the Court were to draw such inferences 
as a' jury might, and render judgment by nonsuit or other
wise. 

Leavitt, for plaintiffs. 

J. S. Abbott, for defendants. 
1. The note sued was never discounted by the bank, and 

was never offered for discount There has never been any 
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contract or agreement, express or implied, between these par
ties. No_r has there been any transaction out of which any 
implied promise could arise. 

Hence this action,•which is founded upon contract, cannot 
be maintained. 

2. There has been no waiver of the call for plaintiffs' ap
pearance ; and the facts show no authority to commence this 
action in the plaint!iffs' riame. Prescott v. Brinley .j- al. 6 
Cush. 233; Adams Bank v. Jones 9• al. 16 Pick. 574. 

APPLETON, J. - The note in suit was made to be discount
ed at the Skowhegan Bank. The evidence conclusively 
shows that it never was discounted there, and that the bank 
has no interest direct or indirect in the result of this action. 
It never authorized its commencement and does not now 
sanction its further prosecution. 'l'he right of the attorney, 
assuming to act for the plaintiffs, to appear, was seasonably 
contested, and no authority from the bank was shown. In 
a case like the present the law is well settled, that no action 
can be maintained without an express or implied assent on 
the part of the plaintiffs. Adams Bank v. Jones, 16 Pick. 
57 4. As the note was made to be discounted at the Skow
hegan Bank and as the surety signed with the expectation 
that it would be so discounted, it is by no means certain that 
the action could be maintained with their asseut, as they have 
no interest in the demand. Prescott v. Brinley ~,. al. 6 Cush. 
234. Plaintiffs nonsuit. 

SHEPLEY, C. J., and TENNEY, RwE, and CuTTING, J. J., 
concurred. 

LANG versus WHITNEY. 

The property in a judgment, recovered by a guardian in the name of his ward, 
rests in the ward. 

And the guardian has no lien thereon for advances made in its recovery. 

Nor can he maintain any action after the death of his ward against an officer, 
for the money collected on such judgment. 
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ON REPORT from Nisi Prius, TENNEY, J., presiding. 
CAsF, against defendant, as late sheriff of Somerse_t county, 

for neglect to pay over money collected on an execution. The 
writ was dated Ang. 31, 1853. Defendant pleaded the gen
eral issue, and filed a brief statement, of payment of the sum 
collected to an administrator of the real owner of the judg
ment and execution. 

The plaintiff, in August, 1850, was appointed guardian of 
Abigail Badger, and gave the required bond. Abigail was 
possessed of a contract with one Jonathan Badger & al., about 
which a dispute arose, and the matter was submitted to re
ferees, by the plaintiff and the other parties to the contract, 
and bonds were interchanged to abide by the award. A re
port was made in favor of the plaintiff as such guardian, and 
he subsequently commenced a suit on the bond and recov
ered judgment, as guardian, for the amount allowed by the 
referees. 

On Feb. 11, 1852, execution was issued on that judg
ment, and put into the hands of defendant, then sheriff, who 
on March 31, 1852, collected the same. 

On April 8, l 852, the plaintiff demanded of the defendant, 
the money by him collected on this execution. 

In procuring the judgment, the plaintiff had expended large 
sums of his own money, in payment of witnesses and counsel 
besides his own personal expenses and time spent in preparing 
for trial, for which he had no remuneration. 

Abigail Badger died in May, 1852, and one James B. Das
comb was appointed administrator on her estate June 1, 1852. 

On Oct. 13, 1852, the defendant paid over the money col
lected on this execution, to said administrator, excepting the 
costs which were paid to the attorney in that suit. 

The plaintiff settled an account with the Judge of Probate, 
in which he was allowed for his expenditures in this suit. 

In the inventory, returned by the administrator of Abigail, 
no mention was made of this judgment, or of the money in 
the hands of the defendant. [Objections were made to the 
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admissibility of some of the evidence which it became neces
sary to notice.] 

The Court were to render such judgment upon the evi
dence as the law requires. 

D. D. Stewart, for plaintiff. 
1. The plaintiff gave his bond to the defendants in the 

execution, to abide by the award of the referees and perform 
it. He gave it describing himself as guardian. He received 
the defendants' bond to the same effect. It was made to him 
as guardian and so described him. But although he was 
described as guardian, it is clear upon the authorities that he 
bound himself personally. He could not bind his ward by 
any deed or contract he might execute, nor the estate of his 
ward. Jones v. Brewer, 1 Pick. 317; Davis v. French, 20 
Maine, 21; Thatcher v. Dinsmore, 5 Mass. 299; Foster v. 
Fuller, 6 Mass. 58; Sumner v. Williams 9" al. 8 Mass. 162; 
·whiting v. Dewey, 15 Pick. 428. 

The plaintiff had authority to submit the claims of his 
ward to arbitration. Weston v. Stuart, 2 Fairf. 326. 

It is clear, therefore, that the bond given by Badger and 
Newhall to the plaintiff, to abide by and perform the award 
of the referees, was not the property of his ward nor had 
she any right, title or interest in it. 

2. But if the description of the plaintiff as guardian in the 
arbitration bond should not be treated as surplusage, and if 
the bond be considered as belonging to the estate of the 
ward, still, the moment judgment was obtained on it by the 
guardian, whether in his own name or in that of the ward by 
him, is immaterial, he being a party to the record, it became 
a debt due to him and was assets in his hands for which he 
was responsible to the estate of his ward. Talmage v. Chap
el 9" al. 16 Mass. 71 ; Bonafous v. Walker, 2 D. & E. 128 ; 
Pierce v. Irish, 31 Maine, 260. 

The execution issued on such judgment, therefore, being 
merely the fruit of the law, must be considered as the pro
perty of the plaintiff; was rightfully placed by him in the 
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hands of the defendant, and the money collected on it by the 
defendant was rightfully demanded of him by the plaintiff, 
and upon his refusal to pay a right of action vested in the 
plaintiff which this suit is brought to enforce. 

3. 'l'his action should be maintained because plaintiff ex
pended in good faith, and necessarily, a large amount of mon
ey in collecting the debts of his ward which he was bound 
by law to do, and common justice, not to say common sense, 
would require that he should be made whole. This is all he 
asks in the present suit. But the statute would seem to settle 
this question. By ~ 21 of c. llO of the R. S. the guardian 
is required to sue for all debts due his ward ; by ~ 20, he is 
required to pay all debts due from his ward, and by ~ 15, he 
is required to give bond that among other things, he will, '' at 
the expiration of his trust, pay and deliver over all moneys 
and property which, on a final and just settlement of his ac
counts, shall appear to be remaining in his hands." Here is 
a direct authority to him to retain enough from the estate of 
the ward to make himself whole. No other sensible con
struction can be put upon the words of the statute. Does it 
come to this, then, that because the defendant wrongfully 
refused to pay to the plaintiff the money collected on the 
execution when demand~d, he is to be deprived of his just 
rights, rights secured to him by statute? Can the administra
tor now step forward, avail himself of the defendant's wrong
ful refusal, and take possession of funds rightfully belonging 
to the plaintiff and which, but for that wrongful refusal of 
the defendant, would now be in his hands? It is very clear 
that if the defendant can defend this action successfully by 
showing that he has paid this money over to the administra
tor, if such a defence can be allowed to be set up by him, 
then the plaintiff is without remedy. If the money is right
fully in the hands of the administrator, he can only pay it 
out in the manner and for the purposes · authorized by the 
statute. 

4. The rights of the administrator could only commence 
when those of the guardian terminated. Those rights did 
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not extend to any other or larger part of this money than ac• 
tually belonged to the estate he represented. They could not 
by .possibility embrace the whole sum, because the plaintiff was 
justly entitled to retain enough of it to reimburse him for 
the sums he had paid out in obtaining the judgment and exe• 
cution. The balance only belonged to the estate. The de• 
fondant claims, that he has paid over this whoie sum to the 
administrator. But it is entirely clear that the administrator 
could never be entitled to receive the whole of it, he might 
not be entitled to any part of it. 'l'hat question could only 
be determined when the guardian's account should be settled. 
The defendant therefore paid over the money in his own 
wrong, and such payment furnishes no defence to this suit. 

5. But it is denied that a judgment recovered by the guar• 
dian and which has become assets in his hands and for which 
he is responsible upon his bond, is in fact or law a chose in 
action of the party deceased. The rights of the guardian 
have intervened to so much at least as will reimburse him for 
his services and money expended as guardian, and the only 
claim which the ward when in life or his heirs or creditors 
could set up to the proceeds of such judgment, or to the assets 
in the hands of the guardian, woulJ be the balance remaining 
upon a just settlement of his account, with the Judge of Pro• 
bate. The administrator succeeds to the rights of the de• 
ceased and can have no greater or other rights as against the 
guardian than the ward had. It follows that he could only 
claim such balance as might remain in the gnardian's hands, 
and could only reach that through the intervention of the 
Judge of Probate. It is clear that he could claim no specific 
fund growing out of a particular debt collected by the gnar• 
dian, as in this case he has attempted, but only a general bal• 

ance due from the guardian. Any such judgment and exe
cution therefore, as in the present case, would not be a chose 

in action of the party deceased, but assets in the hands of 
the guardian. 

J. S. Abbott, for defendant, made a written argument, 
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which embraced the various points in the case, but which 
have become immaterial from the view taken of it by the 
Court. So far as it bore upon the point on which the case 
turned, he maintained, that if the plaintiff has any legal or 
equitable claim it is not in rem, against this particular fund. 
He has, by no law, any lien upon this money, and he must 
prove and collect his demand, in the same way as the other 
creditors of the estate of said Abigail. 

It would be an anomaly to allow the creditor of the estate 
of said Abigail to maintain an action against a debtor to that 
estate. It is believed, that the proposition is too absurd to 
require or admit of argument to overthrow it. 

SHEPLEY, C. J. - By the report, these, among other facts, 
are presented. 'rhe plaintiff as guardian of Abigail Badger, 
agreed with Jonathan Badger and Henry C. Newhall, to refer 
a claim, which his ward had against them. Badger and 
Newhall executed a bond to the plaintiff, as guardian, and he 
one to them, conditioned to abide and perform the award of 
the referees. An award was made finding a certain sum due 
to the ward, which Badger and Newhall refused to pay. The 
plaintiff commenced a snit on the bond taken to himself in 
the name of his ward, suing by her guardian, ancl a judgment 
was recovered in her name for the amount found to be due to 
her by the award. Upon an execution issued on that judg~ 
ment, the defendant1 as sheriff, collected the amount of it, 
and a demand for the money was made by the plaintiff upon 
him. 

It will not be necessary to notice many of the points made 
by the counsel of the respective parties. It may be proper to 
state, that Abigail Badger died, and that James B. Dascomb 
has since been appointed her administrator, to whom, upon an 
indemnity given, the defendant has paid the money collected, 
excepting the costs, which were paid to the attorney having a. 
lien upon them. 

'I'he judgment, for satisfaction of which the money was 
collected, having been rer.overed in the name of the plaintiff's 
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ward, and not, as it might have been, in his own name, the 
property in it was vested in the ward, not in her guardian. 
He could not be considered as the real and she the nominal 
party, for the original cause of action was hers. If the judg
ment had been recovered in his name, the beneficial interest 
in it would have been in the ward, and her .guardian would 
have been obliged to credit her in his account as guardian 
with the whole amount of it; and have sought an allowance 
in the Court of Probate for the time and money expended 
in its recovery. He has not become the owner of any part 
of that judgment by reason of the money by him advanced 
to recover it; nor does the law give him a lien upon it on 
accojJnt of such advances. Having no legal or equitable in
terest in the money collected he cannot maintain this suit. 

Plaintiff nonsuit. 

TENNEY, APPLETON, RICE and CuTTING, J. J., concurred. 

COUNTY OF KENNEBEC. 

(*) SNOW versus CUNNINGHAM. 

From an attachment of a vessel on the stocks and of "the spars belonging 
to the same," it will not be considered that the spars were a part of the 
vessel. 

Articles attached on writ, which ru-e liable to perish or waste or be greatly 
reduced in value by keeping, or which cannot be kept without great expense, 
may be restored to the debtor, upon his giving bond to account for the 
value, ascertained by an appraisal. 

·when such articles are attached on a writ, and are subsequently attached, 
together with additional articles, by the same officer, upon a writ in favor of 
another creditor, such additional articles, before they can be restored to the 
debtor, must be appraised and bonded separately from those attached on the 
first ,nit. 

If the officer restore such additional articles to the debtor on bond, without 
having caused them to be thus separately appraised and bonded, it is an offi
cial misfeasance, making him liable to account to the last attaching creditor 
for their value, if needed for the payment of his execution. 

VOL. XXXVI. 21 
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ON FACTS AGREED. 
CASE against the sheriff for the default of his deputy 1 

Barker, in neglecting to levy the plaintiff's execution upon 
the property of one Laiton, which had been attached by 
Barker upon the writ. 

Barker had attached a vessel upon the stocks, by virtue of 
a writ in favor of one Huston against Laiton. He subse
quently attached the same vessel on nine other writs. 

Upon the eleventh writ placed in his hands he attached the 
vessel, subject to the former attachments, and also attached 
" a lot of rigging on board the vessel and the spars belonging 
to said vessel, this being the :first attachment made upon the 
rigging and spars.' 1 He then, npon three other writs, at
tached the vessel, rigging and spars. 

He then attached, upon the plaintiff's writ, the vessel, sub
ject to fourteen prior attachments, and also "a lot of rigging 
on board said vessel and the spars belonging to the same 
vessel, subject to four prior attachments of said rigging and 
spars." 

'I'he plaintiff recovered judgment a11d seasonably delivered 
his execution to Barker to be levied on the property attached. 

Upon that execution, Barker made return as follows: -
" Lincoln ss. Nov. 9th, 1849. By virtue of the within 

execution I have this day demanded of Charles C. Laiton, 
Moses Call, Nathaniel Bryant and Henry C. Lowell the pay
ment of the within execution, as said Call, Bryant and Lowell 
are bondsmen for said C. C. Laiton for the property attached 
on the original writ on which the within execution was 
issued. I therefore return the within execution in no part 
satisfied. "E. W. Barker, Deputy 8/terijf.,i 

This suit is brought against the sheriff for the neglect of 
the deputy to satisfy the plaintiff's execution out of the pro
perty attached. 

'l'he first attachment upon the vessel was made March 28, 
1848, on the writ as above stated in favor of Huston. Upon 
that writ the officer made return of that attachment under 
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that date, and also, under date of June 27, 1848, returned 
as follows : -

" By virtue of this writ I have herewith returned the bond 
accompanying this writ, said bond having been taken pur
suant to the provisions of the 53d, 54th, 513th, 56th and 57th 
sections of chapter 114 of the Revised Statutes, and also a 
certificate of my doings as provided in section 58 of said 
chapter. "E. W. Barker, Deputy Sheri.ff." 

Barker also, with said writ, retumed the bond above re
ferred to, togeth;r with his own official certificate that Laiton, 
the debtor on the -- day of June, 1848, being defendant in 
the suits on which the ,: vessel with the spars, &c.," were 
attached, made application to have the vessel appraised; and 
that after certain preliminary proceedings, ( which are describ
ed,) an appraisement of said vessel, spars, &c. was made at 
the sum of $12000, whereof the debtor gave the requisite 
bond, and that he delivered the "vessel, spars, &c." to the 
debtor, all pursuant to R. S., c. 114. 

The bond recited the appraisal of the "vessel, spars, &c." 
at $12000, and that the "vessel, spars, &c.," had been de
livered by the officer to the debtor, and was conditioned to 
pay to the officer the $12000, or satisfy the judgments which 
might " be recovered in the suits in which the vessel and 
spars were attached," if seasonably demanded, &c. 

If upon the foregoing facts the Court should be of opinion 
that the plaintiff has maintained his action, the defendant is 
to be defaulted, and the plaintiff is to have judgment, dam
ages to be assessed by the Court on hearing ; otherwise the 
plaintiff is to become nonsuit. 

Paine, for the plaintiff. 
The officer's return shows, that he attached on the plain

tiff's writ the vessel subject to fourteen,_and the rigging and 
spars subject to four prior attachments. 

The plaintiff having recovered judgment and seasonably 
placed his execution in the hands of the deputy, has made 
a prima facie case. This case must be repelled by the de-
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fondant. To accomplish that, he relies upon the facts in re
lation to the appraisement aud delivery to the debtor of the 
property attached. But the defence fails :-

1st. Because the rigging attached is in no way accounted 
for. No reason is offered why the plaintiff's execution was 
not levied upon that. 1'hat property is not mentioned either 
in Laiton's application for an appraisal, nor in the appraisal 
itself, nor in the bond. 

2d. Because the spars were not appraised in a separate pro
ceeding. R. S. c. 114, <§, 58, requires the' officer to return 
the bond with a certificate of his doings with the writ on 
which the first attachment was made. But the first attach
ment of the spars was made on the eleventh writ. The 
bond and certificate are returned with the writ in favor of 
Huston, upon which the vessel was first attached; not that on 
which the spars and rigging were attached. 

Section 55 authorizes the creditor to choose one of the ap
praisers. The creditors were those and those only who at
tached the property, that is, the spars. 

3d. Because the two kinds of property in which different 
sets of creditors were interested, were commingled in the ap
praisal. And if this be allowable, the attachment law is 
defeated. Such a course would give foll pay to one, and that 
too out of property which he had not attai:;hed. There were 
two classes of creditors. By one of these classes the vessel 
alone had been attached. By the other the vessel and spars. 
These classes might not agree in the appointment of an ap
praiser. There must therefore be two sets of appraisers, and 
two bonds were necessary. 

Bradbury, for the defendant. 
1. The vessel and spars were taken from the officer by 

virtue of R. S. c. 114, <§, <§, 53, 54, 55, 56, 57. It is not pre
tended by the opposing counsel that any single step in the 
statute requirements, preliminary to the surrender of the vessel 
to the debtor, was deficient or irregular. The appraisers ad
judged the property to be liable to waste and to be greatly 
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depreciated in value. Their adjudication is conclusive of that 
fact. Crocker v. Baker, 18 Pick. 407. On giving the bond, 
therefore, the officer was bound to deliver the property to the 
debtor. It was therefore impossible, that the officer should 
levy the plaintiff's execution upon it, and he cannot be charg
ed for not keeping what the law took from his possession. 

2. The attachment of the vessel included the spars. Both 
in the officer's return and in the appraisal, they are described 
as "belonging to said vessel." They were in her, and if 
"belonging" to her, they were a part of her. There is 
nothing to show that the spars appraised were not on board 
and in their appropriate places. They were a necessary appur
tenant passing with the vessel. Farrar v. Stackpole, 6 Maine, 
164. 

It was not the hull of the vessel, but the vessel that was at
tached, and the addition of the word spars is mere surplusage. 

The lien law, (R. S., c. 125, <§, 25,) regards the materials 
when fitted for the vessel as a part of the vessel. It provides 
that "any person who shall perform labor or furnish materials, 
for or on account of any vessel, building or standing on the 
stocks, shall have a lien on such vessel." 

The design of the law is to protect those who furnish the 
materials or labor. To do this the lien must extend to the 
materials when fitted and prepared for the vessel ; they then 
become a part of her; otherwise the man who labors on the 
spars and fits them for the vessel would have no lien for his 
labor, if they were not put in their place within four days of 
the launching, for the I ien is on "the vessel" eo nomine. 

By the admission of the plaintiff, the spars are a part of 
the vessel. The plaintiff claims as a lien creditor on this 
vessel, and as he makes claim to the spars, and the lien is on 
the vessel, he consequently includes the spars as a part of the 
vessel. 

The appraisal therefore properly included the spars with 
the vessel. 

3. But whether so or not, the appraisal of the vessel is 
still valid. The fact that a few spars were included with it, 
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and increased its value, could not vitiate the appraisal. Nor 
can the plaintiff take advantage of it. He is not injured by 
augmenting the appraised value of the vessel, and therefore, 
of the bond, in which he has his remedy therefor. As to 
the spars, if not properly appraised, he could have no lien on 
them, and no preference as a lien creditor. 

4. The impropriety, if it was one, of including the spars 
in the appraisal, was the act of the appraisers, and not of the 
officer, and he is not to be prejudiced by it. He performed 
his duty; furnished them with a proper schedule, and possessed 
110 power to force the appraisers to conform to his views. 
They determined that the spars "belonging to the vessel," 
did belong to it, and constitute a part of it, and the officer 
was bound by their decision. 

Nor does the case show that any spars were appraised that 
were not at the time actually on board, and in their proper 
places. Nothing is to be presumed in order to vitiate pro
ceedings under the authority of law, and fair upon the face of 
them. 

Paine, in reply. 
The officer made a discrimination in the sorts of property 

which he attached. Some of the creditors were content to 
rely on the vessel alone. Others, among whom was the 
plaintiff, required the rigging and the spars to be attached in 
addition to the vessel. 

Suppose the bond to be paid, how will the funds be distrib
uted? 1'he plaintiff has no remedy on the bond. 

1'he defendant therefore has shown no legal disposition 
of the property attached by us. 

Hm:aRn, J. -The plaintiff's attachment was numbered 
fifteen, and was subject to fourteen prior attachments of a 
vessel upon the stocks, and to four previous attachments upon 
"a lot of rigging on board said vessel, and the spars belong
ing to the same." 

The vessel and spars were appraised under the provisions of 
the R. S. c. 114, ~ ~ 531 56, and delivered to the debtor, on 
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his giving to the attaching officer a bond, conformable to sec
tion 57, of the same chapter. 'rhe bond and his certificate 
were returned by the officer, with the writ on which the 
vessel was first attached. Section 58. 

It does not appear that the spars or rigging were fitted or 
attached to the vessel, though intended for her use. They 
were not, therefore, embraced in either of the first ten attach
ments, which were of the Vessel, only, eo nomine. They 
might have been appraised and disposed of under process 
numbered eleven, on which they were first returned as attach
ed, but could not, properly, have been appropriated in that 
manner, under the first attachment of the vessel. Delivering 
them to the debtor, under such appraisal and proceedings, fur
nishes no protection to the officer. He is accountable for the 
spars, precisely as if no appraisal had been attempted. For 
the rigging, which was not appraised, he is accountable in a 
like manner. 

A creditor's remedy under his attachment of the vessel, is 
by suit upon the bond taken by the officer from the debtor, 
and not by action against the officer. The proceedings under 
the statute referred to, when correct, are conclusive, and they 
constitute a justification to the officer, and exempt him from 
liability for the property attached, and disposed of under the 
appraisal. 

The action is, therefore, maintained, for default of the 
officer in failing to appropriate the spars and rigging to the 
satisfaction of the plaintiff's judgment, in the order of his 
attachment. But, by the agreement, he is to have judgment 
for snch damages, only, as shall be assessed by the Court, on 
hearing. Defendant defaulted. 

Hearing in damages. 

SHEPLEY, C. J., and R1cE and HATHAWAY, J. J., concurred. 
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(*) DoE versus ScRIBNER, 

It is a general principle in the law of evidence, that copies arc inadmissible to 
prove the contents of deeds. 

The exception made by the 34th Rule of the Court to that principle, does not 
authorize the introduction of office copies, except in actions " touching the 

realty." 

To show that a debtor obtained a discharge of the debt fraudulently, original 
deeds of conveyance made by him about the same time arc admissible in evi
dence. But, for such a purpose, copies are not admissible, unless the origi
nals are lost. 

In a verdict, which was prepared by the jury, there was an accidental omission 
to insert the amount of damage which they had agreed upon. Held, that in 
taking the verdict, it was rightful in the Court to authorize the jury to in
sert the amount, though, after sealing it up, they had separated for the 
night by leave of the Court. 

ON ExcEPTIONs from Nisi Prius, R1cE, J., presiding. 
AssuMPSIT, upon a promissory note made to the plaintiff. 
The defendant relied on a release of the cause of action, 

contained in an instrument under seal, purporting to be an 
assignment by him for the benefit of his creditors, bearing 
date Nov. 16, 1850, and executed by the plaintiff and others. 
The plaintiff insisted that this assignment was void by reason 
of fraud on the part of the defendant, and because it required 
of the creditors, who should become parties thereto, a release 
of "all manner of actions, demands, and claims whatsoever, 
against the said Scribner," and not a simple release of debts. 

To establish the charge of fraud, the plaintiff offered to 
read office copies of sundry deeds conveying real estate, 
purporting to be excnted by the defendant to third per
sons, previous to the 16th of Nov. 1850, without offering 
any proof of diligence to produce the originals. To the 
introduction of these copies as evidence, the defendant object
ed ; but the Judge overruled the objection and the copies 
were read. The plaintiff also introduced witnesses whose 
testimony tended to establish the fraud. 

On Friday evening, the Judge, after charging the jury, 
instructed them to retire, seal up their verdict, and bring it 
into Court the next morning. In the morning; (the jury, 
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having in the meanwhile agreed, and sealed up their verdict 
and separated,) they came into Court, and delivered to the 
clerk their sealed verdict, which was for the plaintiff, gener-
ally, but contained no assessment of damages. On inquiry • 
by the Judge, the foreman stated that the jury had computed 
and agreed upon the damages on a separate paper. 'l'he 
Judge then directed the foreman to insert th.e amount of dam-
ages in the verdict. Whereupon, (the defendant objecting,) 
the Judge ordered the verdict so amended to be accepted, 
affirmed and recorded. 

'l'o the aforesaid ruling and order of the Judge the de
fendant excepted. 

The counsel submitted the point as to the admissibility' of 
the office copies without argument. 

They then discussed the question, of the validity of the 
release. Upon this question however, the Court found it 
unnecessary to give an opinion. 

Paine, for the plaintiff. 

Bradbury, for the defendant. 

How ARD, J. -On general principles of the law of evidence, 
copies are inadmissible in proof of the contents of deeds. 
Under the 34th Rule of this Court, office copies from the 
registry of deeds may be read in evidence, without proof of 
their execution, only in actions touching the realty, and 
in tracing titles, and "where the party offering such office 
copy in evidence is not a party to the deed, nor claims as 
heir, nor justifies as servant of the grantee or his heirs." 
Kent v. Weld, 11 Maine, 459; Woodman v. Coolbroth, 7 
Maine, 181; Hutchinson v. Chadbourne, 35 Maine, 189. 

Damages, it appears, had been duly assessed by the jury 
before they separated, but were not inserted in the verdict, 
as first presented. Inserting the amount thus ascertained, 
and which constituted an element of the finding, by direction 
of the presiding Justice, was an authorized amendment of the 
verdict before it was accepted or affirmed. It was but reduc• 
ing it to form, in order to render it available and effective. 

VOL. XXXVI. 22 
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Blake v. Blossom1 15 Maine, 3911; Root v. Sheru:ood, ('., 
Johns. 68; Blackley v. Sheldon, 7 John:s. 32; Snell v. Ban
gor Steam Navigation Co. 30 Maine, 337. 

But as the office copies of deeds were inadmissible for the 
purposes for which they were offered and received, the excep
tions are s11stained. 

SHEPLEY, C. J._1 and \VELLS and HATHAWAY, J. J., con
curred. 

ALLEN & BROWN versus L1TTLE 1 Executor. 

In deeds conveying land, covenants of seizin and against incumbrances am, 
by the general law, covenants in presenti, unassignable, not running with 
the land. ···· 

But, by a statutory provision, such covenants may pass to the grantee's as
signee, with a right, in his own name, to maintain suit for the breach of 
them. 

After a grantee of land has conveyed his estate he can maintain no suit upon 
such covenants, unless he had, previously to his conveyance, been dam
nified. 

After a conveyance of his estate hy one of the joint grantees of land, he· 
cannot, unless previously clamnificcl, join with his co-gra11tee in a suit against 
their grantor on his covenants. 

ON ExcEPTIONs from Nisi Prius, R1cE, J., presiding. 
CovENANT BROKEN. 1Vrit dated in 1851. 
The defendant's testator, in 1837, conveyed land by deed 

jointly to Allen, Drown and Rackley, with covenants of seiz~ 
in, against incumbrances and for quiet enjoyment. 

The plaintiffs introduced evidence tending to show that7 

prior to the giving of that deed, an earlier proprietor of the 
land had granted a right to flow the land by means of a mill
dam; and that under such grant a stone dam was erected in the 
fall of 1841, by which the land was flowed and damaged 7 

which is the eviction for which this suit is brought. 
But, before such flowing and damage, viz. on February 13, 

1840, Brown, by his warranty deed, conveyed his one third 
part of the land. Rackley is dead, as is alleged in the plain-
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,tiffs' declaration, having sold and conveyed his interest m 
April, 1841. 

There was very much of other testimony. It related to 
points not necessary here to be presented. 

In a list of numerous requested instructions to the jury, 
were the following.: -

1. 'I'hat the ·covenants of a deed are a contract, which may 
be enforced, either jointly or severally, and cannot be in both 
modes at the same time. 

2. That if the jury find that there has been a division of 
these lots, between the grantees, or that there is a separate 
occupation, then this action, in the name of two, cannot be 
maintained. 

3. That the death of Rackley, as set out in the writ, is by 
,operation of law, a severance of the contract, and this action, 
in the name of two, cannot be maintained. 

11. That for any injury that accrued during the time that 
Brown owned, the action should be brought either in the 
joint names of Benjamin Allen, Benjamin Rackley and Solo
mon Brown, or in the name of each one separately ; that the 
action must be either joint or several, and that the present 
action cannot be maintained. 

12. That the measure of damages in this suit, is the dam
age that accrued while Brown owned; and if they should be 
satisfied that no damage was sustained during that time, that 
.the action is not maintained. 

13. 'l'hat the covenant, the breach of which, is relied upon 
to maintain this action, is one that runs with the land, and 
that the defendant would be liable to the present owners, for 
a breach thereof, during their ownership. 

These requested instructions were not given. The verdict 
was for the plaintiffs, and the defendant excepted. 

The defendant also filed and urged a motion for a new 
trial. 

Lancaster .y Baker, for the defendant. 
The action is not maintainable. It has the wrong plaintiffs. 
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It should have been jn the name of the owners at the time 
of the eviction. 

There is no disagreement among the witnesses as to the 
fact, that no damage was done by the flowing, until the stone 
dam was built. This was in 1841. But Brown, one of 
these plaintiffs, had conveyed away all his title before that 
time. 

The writ contains three counts, and is dated March 10, 
1851; the first is upon the covenants of warranty, and against 
incumbrances conjoined; the second, upon the covenant against 
incumbrances; the third, upon the covenant for quiet enjoy
ment. There is not, in terms, any such covenant in the 
deed, as the third count is predicated upon, and the first count 
js imperfect; but a1's11ming, for the purpose of this argument, 
that the first and third counts might be considered as substan
tially upon the covenant of warranty, then the plaintiffs' evi
dence would be pertinent and would show a breach of this 
covenant, but not until after Solomon Brown and Benjamin 
Rackley had parted with all their interest in the land flowed; 
for the new stone dam could not have flowed to injure the 
meadow, before the summer of 1842, for it was not built 
until the fall of 1841. But before that time Brown and 
Rackley had both parted with all their interest. 

Now, when Brown conveyed his part of the land flowed, 
he transferred all his interest in this covenant to his grantees, 
and it being a covenant that runs with the land, the owners 
at the time of the eviction alone could maintain an action 
for the breach of it. The Court then, so far as the first and 
third counts are concerned, should have instructed the jury 
that the action could not be maintained. Joel lt7ieeler v. 
Wm. D. Sohier, executor, 3 Cush. 219; Fairbrother v. Grif-

fin, l Fairf. 91 ; 2 Cruise's Dig. rritle 32, Deed, c. 25, <§, 5 l, 
note 1, and the cases there cited; Sprague v. Baker, 17 
Mass. 586. 

It is believed that this case cannot be distinguished from 
the one in the third Cush., here cited} and that it is clear, 
upon the authorities cited above, that no action could be main-
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tained upon the first and third counts, until after an eviction 
or ouster, and the eviction or disturbance not having occurred, 
till long after Brown conveyed away his part of the land, it 
follows irresistibly that he should not have joined in this ac
tion. The defendant contends that the action can no more 
be maintained on the second count, than upon either of the 
others, for by the operation of the statute of 1835, c. 705, 
Brown's interest in the covenant against incumbrances, was 
transferred by his deed of 1840, and gave to his grantees after 
eviction a right of action for all the damage they had sus
tained from a breach of it ; so that at the time of the evic
tion the said grantees being then the owners of the land 
flowed, had a perfect remedy for all the damage that had been 
sustained on this covenant, as well as on the covenant of 
warranty. It was manifestly the object of the above statute, 
to place the covenants of warranty and against incumbrances, 
upon the same footing. By the force of this statute Brown's 
interest in all the covenants, in Little's deed, passed out of 
him and vested in his grantees, a.:; early as Feb. 13, 1840. 
This view is strengthened by the 17th section of c. 115, of 
the Revised Statutes, which provides, that in case Brown's 
grantees had brought this action, he would not have been per
mitted to give any release that would bar or in any way 
affect their right to recover. See also Prescott v. Hobbs, 30 
Maine, 345. The Court then should have instructed the jury 
that the action could not be maintained on this count. 

May, for the plaintiff. 
1. The first requested instruction was rightly withheld., 

because it presented a mere abstract question of law, in no 
way arising from the facts in the case. There was no pre
tence that joint and several suits were pending at the same 
time, unless this one action is both a joint and several suit. 
This is a joint action in the name of two, out of three joint 
covenantees, the third being dead before the commencement 
of the suit. It is no part of the duty of a Judge to charge 
the jury upon mere abstract questions not ari:;;ing in the cause 
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on trial. lYlerrill v. Inhabitants of Hampden, 26 Maine, 
234. 

2. The second requested instruction was rightly withheld. 
The same reasons apply to this as to the first request. 'rhore 
was no evidence of any such state of facts as the request pre
supposes, but if there were, the law is against such instruc
tion. What has the manner of occupation to do with the 
right of the grantees to recover damages for a breach of cove
nant, which occurred at the execution of the deed? Nor 
could any subsequent division or conveyances among the 
grantees affect their right to recover. 

3. The law is opposed to the third request. Nothing is bet
ter settled than that, upon the death of one of any number of 
covenantees, the action for a breach may be maintained in 
the name of the survivors, and must be so brought, and such 
survivors hold the share of the deceased in trust, (as is said in 
the books,) for his legal representatives, and the defendant 
ought not to be subjected to two suits for one and the same 
entire cause or thing. Chitty's Pl. vol. 1, p. 6, and cases 
there cited; Gould's Pl. c. 4, <§, <§, 58 and 61, p. 200 and 202. 

The 11th request has already been considered under the 
preceding heads, and I trust it has been shown that the cove
nant being joint, the action should have been brought in the 
name of the surviving covenantees, and that the injury to the 
plaintiffs was an entire injury, and accrued at the time of the 
execution of the deed. 

This 12th request supposes, that if none of the consequences 
arising from the incumbrance were realised while Brown own
ed, the action could not be maintained, as if the actual exist
ence of a right to flow the plaintiff's lands was not an incum
brance for which an action might be maintained, though snch 
right was not actually enforced before suit was brought. 
This must be an error. ln actions where the incumbrance is 
only an inchoate right of dower, which may never be enforc
ed, as the wife may die before her husband, a recovery may 
be had, ct fortiori in a case like this, where the right is abso-
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lute and unconditional, one would think an action might be 
maintained. Donnell v. Thompson, 10 Maine, 170. 

13. The Judge was requested to instruct the jury, that the 
covenant relied on was one that runs with the land, and that 
the defendant would be liable for a breach thereof to the pres• 
ent owners during their ownership. 

The covenant relied on was that against incumbrances, and 
the whole case shows, that the issue was solely with reference 
to that. Such a covenant does not run with the land. Heath 
(5'" al. v. Whidden, 24 Maine, 383; Clark v. Swift, 3 Mete. 
392. 

How Ann, J. -General covenants of warranty, in a deed of 
lands, are prospective, and run with the estate; and conse• 
quently, vest in assignees and descend to heirs. But cove• 
nants of seizin, and those against incumbrances, are personal 
covenants in prcesenti, which do not run with the land, and 
are not assignable by the general law. Yet, by the statute 
law of this State, they pass to the assignee of the grantee, 
and he may maintain an action for their breach, in his own 
name, against the grantor, provided he will release the grantee 
from his covenants. Stat. of 1835, c. 183 ; R. S. c. 115, ~ ~ 
16, 17; Prescott v. Hobbs, 30 Maine, 345; Stowell ·v. Ben• 
nett, 34 Maine, 422. 

'I'enants in common may join in actions on contracts relat• 
ing to the estate ; but when there has been a severance of the 
estate, and the legal interest is several, each must sue separate• 
ly for his damages for breach of the covenants which run with 
the estate. By operation of the statutes referred to, the cov• 
enants of seizin, and freedom from incumbrance, run with the 
land, and are available to separate assignees in severalty, pro 
tanto. For all covenants which run with the land are, in le~ 
gal effect, several, although in terms, they are joint only. Co. 
Lit. 385, a; Sheppard's Touchstone, 198, 199; Rawle on 
Covenants for 'I'itle, 303 ; fVhite v. Whitney, 3 Met. 87; 1 
Chitty's Pl. 6. 

'I'he covenants in the deed of the testator were made to the 



MIDDLE DISTRICT. 

Stevens v. l\IcN amara. 

plaintiffs and Rackley, deceased. Brown, one of the plain
tiffs, conveyed his interest in the land, "by a warranty deed," 
more than ten years before the commencement of this action. 
As by the laws of this State, all the covenants concerning title 

run with the land, he, as an intermediate covenantee, cannot 
maintain an action against a prior coveuantor, until he has suf
fered damage. If there has been a breach of the covenants, his 
assignee may maintain an action against the first covenantor, 

to recover damages, but that gives no right of action to any 
intermediate covenantee, unlern he is damnified. Rawle on 
Covenants for Title, 304; Booth v. Starr, l Corm. 244; Withy 
v. Mumford, 5 Cowen, 137; Fairbrother v. Griffin, 10 Maine, 
96; Wheeler v. Soliier, 3 Cush. 219. 

There is no evidence that Brown has suffered any damage 
by reason _of the alleged breach of covenants, jointly with the 
other plaintiff, or separately, and he, at least, has no cause of 
action. 

It follows, that this suit, in the name of Allen and Brown, 
cannot be maintained, even if the former has a right of action. 
But as the case is presented here, we can only sustain the mo
tion and the exceptions. 

SHEPLEY, C. J., and HATHAWAY and APPLETON, J. J., con
curred. 

(*) STEVENS versus McNAMARA AND WIFE. 

A purchase of land, for value, made by the advice and assistance of a third 
person, will have no effect to estop such third person from setting up a title 
subsequently acquired by him. 

A sale of land by the town collector for the payment of delinquent taxes will 
convey no title, unless the requisite preliminary proceedings be proved. 

Ordinarily, in the absence of evidimce to the contrary, the continuance of the 
life of an individual to the common age of man, is a presumption of law. 

Rut after an abser_ce from his home or place of residence, seven years, with
out intelligence respecting him, the presumption of life will cease, 

These presumptions, however, may be repelled by proofs. 
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ON REPORT from Nisi Prius, RrcE, J., presiding. 
WRIT OF ENTRY for two pieces of land adjoining each other, 

and thus making one lot, in Chelsea .. The demandant pur
chased one of the parts in 1823, and conveyed it to his son, 
Jonathan Stevens, in 1825. 

In 1827 he purchased the other part. In 1842 the whole 
lot was sold by the town collector to one Dutton for the pay
ment of taxes upon it. Dutton, within the time allowed to 
the owner to redeem the land from the tax sale, conveyed the 
land to Patience Hart, one of the tenants, and the wife of the 
other. She paid her own money for it, enough to redeem 
the land. And in procuring that conveyance, she acted under 
the ad vice and with the assistance of the demandant, and in 
his presence. 

This portion of the land he now claims, upon the ground 
that the tax sale was not a legal one, and therefore did not 
pass the title. 

The other portion of the land he claims to hold by inherit
ance from his son Jonathan, who, as he alleges, has deceased. 
To prove that Jonathan was dead, he introduced testimony 
by which he attempted to show that Jonathan had been long 
absent, and had not been heard of for seven years before the 
bringing of the suit. That testimony is sufficiently adverted 
to in the opinion of the Court. 

The case was here withdrawn from the jury, the parties 
agreeing that if the Court should be of opinion npon so much 
of the evidence as is legally admissible, that the demandant 
has sustained his action, the tenants shall be defaulted ; other
wise the plaintiff shall become nonsuit. 

The Court to draw the inferences a jury might draw. 

Paine, for the dernandant. 

Lancaster ~· Baker, for the tenants. 

How ARD, J. -The demandant acquired title to a portion 
of the premises demanded, in 1823, and conveyed it to his 
son, Jonathan Stevens, in 1825. The remaining portion was 
conveyed to the demandant, in 1827; and subsequently, in 

VOL, XXXVI. 23 
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1842, the whole was sold for taxes by a collector, and con
veyed by him to the purchaser. In 1845, a daughter of the 
demandant, who is now one of the tenants, and wife of the 
other1 paid the money to the purchaser, in amount snfficient1 

as it would seem, to redeem the estate from the sale for taxes, 
and took a deed of the premises to herself. This was done 
by the request of the demandant, in his presence, and under 
his direction. 

As to that portion of the estate, which was owned tJy the 
<lemaudaut7 when the sale for taxes took place, he is estoppe<l 
by his own acts, in pais, to set up a title in himself as exist
ing when the conveyance was made, by which the tenants 
now claim. He is concluded upon the princip1e that one 
shall not knowingly and designedly induce another to pur• 
chase an estate for a valuable consideration of a third party, 
and then set up a prior and better title in himself to defeat 
the title of the purchaser. This principle of equity, it is 
held, has been adopted at Jaw, and the cm,es cited from Eng
lish and American decisions, i:n Copeland v. Copeland, 28 
Maine, 539, 540, appear to sustain the doctrine. Rangely v. 
Spring, 28 Maine, 135, opinion of ···wmTMAN, C. J. 

But the estoppei cannot apply to the tide which the de
mandant claims to have acquired since the conveyance to his, 
daughter. To that portion of ihe estate owned by Jonathan 
Stevens, vrhen sold for taxes, that sale conveyed no title as
against the owner, the proceedings necessary to support the 
sale not having been shown to be legal. To that portion the 
demandant now asserts title, as father and sole heir to Jona~ 
than Stevens. The death of the latter, since 184:1, has not 
been shown, but it is contended that it must he presumed 
from facts appearing in evidence. Ordinarily, in the absence 
of evidence to the contrary, ihe continuance of the life of an 
jndividual to the common age of man, will be a~sumed by 
presumption of law. 'I'be burden of proof lies upon the 
party alleging the death of the person ; but, after an absence 
from his home or pbce of residence 7 seven years, witl10ut 
intelligence respecting him, the presumption of life will G:ease 7 
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and it will be incumbent on the other party asserting it, to 
prove that the person was living within that time. 2 Stark. 
Ev. 365 ; l Greenl. Ev. ~ 4 l, and cases cited. 

But the demandant cannot invoke this principle to his aid ; 
for, upon a carefui examination of the testimony, it does not 
appear that Jonathan Stevens had been absent from Hallowell, 
in this State, seven years, bi:!fore the commencement of this 
action, and whether his residence be regarded as there, or in 
Philadelphia, is immaterial. Hiram B. Stevens testified that 
Jonathan, after an absence of fourteen years, went to Hal
lowell in November, 1843, about the ninth day of the month, 
and staid there '' near a week, but can't say just how long." 
Winter testified that Jonathan staid ,: when last here five or 
six days in 1.843." Benjamin Stevens, a brother of Jonathan, 
testified that '' he was in Hallowell in November, 1843, and 
staid about a month." 'rhe writ of the demandant is dated 
November 18, 1850. It is not proved, therefore, and we 
cannot assume, that Jonathan Stevens had been absent from 
Hallowell, the residence of his father, brothers and sister, and 
his home formerly, at !east seven years before this suit was 
commenced; and we cannot lawfully presume that he was 
not then living. Consequently, the demandant's claim to 
that portion of the premises which was conveyed by him to 
Jonathan Stevens, is not maintained. As he must stand upon 
his own title, and that proving insufficient to support his 
action, he must become nonsuit, according to the agreement. 

SHEPLEY, G. J., and "\VELLs, R1cE and HATHAWAY, J. J., 
concurred. 

(*) FRANKLIN BANK versus CooPER, Executor. 

Prior to the expiration of a corporation charter, it is competent for the Legis
lature to provide that actions may, after the charter has expired, be com
menced and prosecuted in the name of the corporation for the benefit of the 
former stockholders. 

A special Act extended the existence of a corporation during a limited period, 
for the collecting of its debts, and authorized its trustees to institute such 

:"' 
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actions in its name, at any time within that period, and to prosecute the 
same to final judgment. - lleld, that such actions, commenced within the 
allowed period, may be prosecuted after it has expired, 

The official bond, given by a bank cashier, with the condition required by tho 
statute for his doings, and with condition for additional acts, though invalid 
as a statute bond, is valid at the common law, if such conditions requirn 
no immoral or unlawful act. 

The official bond of a bank cashier, does not become valid as a contract until 
accepted. Though the law provides, that in no case shall such a bond be 
signed by a director, yet such a bond, signed by one as surety while he was 
a director, will be valid against him, if it was not accepted until after he had 
ceased to be a director. 

The declarations of a corporation director respecting past transactions, are not 
admissible as evidence against the corporation. 

The declarations of a trustee, in whom is vested the legal int<'rest, though 
acting wholly for the benefit of another, are admissible, though they may 
affect not his own interest, but only the interest of the cestui que trust. 

It is a fair presumption that one, becoming a surety, does it upon a belief that 
the principal parties are conducting in the usual course of business, subject
ing him only to the ordinary risks attending it. 

To accept a surety known to be acting upon a belief, that there are no un
usual circumstances by which his risk will be materially increased, while the 
party, thus accepting knows that there are such circumstances, and with
holds the knowledge of them from the surety, though having a suitable, 
opportunity to communicate them, is a legal fraud, which discharges the 
surety. 

The bond of a bank cashier, framed to ewer past as well as future delinquen
cies, will be invalid against a surety, if his name was procured at the de
sire of the directors, they knowing that past defalcations existed, of which he 
was ignorant, and withholding the knowledge from him, though with a 
suitable opportunity to communicate it. 

ON REPORT, from Nisi Prius, WELLS, J., presiding. 
AcTION OF DEBT, brought Sept. 13, 1850, upon the official 

bond of Hiram Stevens, who had been for many years the 
plaintiffs' cashier. 

It was dated Oct. I, 1847, and was signed by the defend
ant's testator as one of the sureties. ·when presented in Court 
the following words were found indorsed upon it, viz. -
" Approved by vote of directors October 11, 1847, J. Otis, 
President." 

Its condition was that "whereas said Stevens has been ap
pointed cashier, &c., now if he shall during his continuance 
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in office as cashier, truly and faithfully perform and discharge 
the duties of cashier, and shall, when he vacates the office, a 
true and faithful account make, and all notes, drafts, moneys 
and all and every property of every name and nature shall 
truly and faithfully render and deliver to the directors of said 
bank, and shall account for all notes, drafts and moneys, 
drafts, notes and property heretofore entrusted to his hands 
and possession, as cashier of said b'lnk, since he has held the 
said office," then the bond is to be void. 

By rule of Court, the action was referred, for the purpose 
of ascertaining " whether any deficiency or defalcation in the 
accounts of the cashier, or in any of his acts and doings, as 
cashier, for which his sureties are responsible, exists or has 
taken place ; and if so, the amount thereof, and how and 
when the same occurred," which amount should be the 
measure of damages in this suit, subject to the opinion of the 
Court ; provided that in other respects the suit is maintain
able. 

The award of the referees was in substance, that " a de
ficiency or defalcation exists in the cashier's accounts, for 
which the sureties on his bond are responsible ; that it occur
red between the first day of Jan. 1844 and the first day of 
Oct. 1847, and, that the plaintiffs recover on the bond in suit 
$5822, 71." 

The defendant contended that no suit upon this bond could 
be maintained, without proof that it had been accepted by the 
directors. Thereupon, to prove such acceptance, the plaintiffs 
called Joseph Eaton. Being sworn on the voire dire, he testi
fied that he was one of the directors of the bank in 1844, 
1845, and up to Oct. 1846; and that he was one of the trus
tees to close up the affairs of the bank and to prosecute this 
action. 

'l'he defendant then offered to prove by Alpheus Lyon, that 
he, the said Lyon, was one of the Bank Commissioners of the 
State ; that, during the years 1844, 1845, 1846 and 1847, the 
affairs of the Franklin Bank were conducted with great loose
ness and irregularity ; that the cashier was negligent; that. 
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from the manner in which the books were kept and the busi
ness transacted, it was impossible to ascEJ_rtain the condition of 
the bank at any time during those years, and whether the 
cashier was a defaulter or not ; that he notified the directors 
and among others Eaton, of this state of things, and request
ed him to have it corrected ; and that Eaton promised it 
should be done. 

The Judge ruled that such testimony, if received, would 
not show a disqualification of Eaton as a witness for the plain
tiffs. Eaton was then sworn in chief, and testified that, being 
in the bank about the middle of Oct. 1847, he saw there the 
bond now in suit for the first time ; that it then had upon it 
the same indorsement which it now has ; that Otis, the presi
dent, and two other of the directors were present; and that the 
bond was left with the president. 

The Judge ruled that this was sufficient evidence of the 
acceptance of the bond. The plaintiffs then stopped. 

Several grounds of defence were presented. 
1. That the bond was void, because not conformable to the 

statute prescribing the form of cashier's bonds. 
[ Mem. -The R. S. c. 77, ~ 24, provides that cashiers, be

fore they enter upon the duties of their office, shall give bond, 
conditioned for the faithful performance of the duties of the 
office.] 

2. That the bond was not binding upon the defendant's tes
tator, because he was one of the directors of the bank at the 
time of its execution. 

[ Mem. -The R. S. c. 77, ~ 24, provides that "in no case 
shall the bond, given by the cashier, be signed by any of the 
directors."] 

It was admitted that the testator was elected a director at 
the annual meetings in 1844, 1845 and 1846, and that the 
annual meeting for 1847 was on October 5. The bond was 
dated October 1, 1847. 

3. That the plaintiffs had ceased to be a corporation, its 
charter having expired. 

[ Mem. -The charter was granted in 1832 and was to con-
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tinue in force until October l, 184 7. But by a general Act 
all banks were to " continue corporate for and during two 
years from the time when their charters shall respectively ex
pire, for the sole purpose of collecting their debts, &c., and 
capable to prosecute and defend suits at law, and to choose di
rectors for the purposes aforesaid and for closing their con
cerns. 

By a special Act of June 9, 1849, c. 196, ~ 1, the 
Franklin Bank was to "continue in its corporate capacity for 
two years from the first day of October, 1849, for the sole 
purpose of collecting the debts due to the corporation; and 
the stockholders were authorized to choose three persons as 
trustees of the corporation, with power to prosecute and de
fend, iu the name of the bank, any suits at law or in equity." 

The same Act, ~ 2, provides that the trustees so chosen, 
shall have power to receive all demands belonging to said 
bank, in trust for the use of the stockholders, and to prose
cute to final judgment, execution and satisfaction, any claim 
or demand which may be pending in the name of said cor
poration, and to institute snits in the name thereof any time 
during said two years and to prosecute the same to final judg
ment, execution and satisfaction."] 

4. That the bond was not obligatory, because the plaintiffs 
had neglected, in some previous years, to take a bond from 
the cashier, as required by the statute, and the defendant 
called upon the plaintiffs to produce any bonds taken by them 
for 18411, or I 845 and 1846 ; hut none were produced. 

5. That the defalcations, as shown by the award of the 
referees, all existed prior to the date of the bond, and were 
well kno.wn to the president and some of the directors at the 
time when the bond was executed, but were not communi
cated to the testator. Upon this point the defendant offered 
to prove, by Mr. Lyon, the facts aLove recited, and that he 
communicated to Mr. Otis, the president, and to Mr. Young, 
another of the directors, the gross mismanagement and irregu
larity which prevailed in the bank, and the cashier's want of 
competency. This evidence was rejected. 
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The defendant called M. 0. Mitchell, who stated that his 
wife was a stockholder in the bank, and that, for that reason, 
he was unwilling to testify. He was, however, required to, 
and testified that he attended a meeting of the stockholders, 
the first Monday of October, 184 7, and a special meeting also 
in the spring of 1848, and other meetings also; that he saw 
the bond in suit at some of these meetings; that there were 
conversations at these meetings about the condition of the 
bank; that he thought it was in October, 1847, when he, at 
said meeting, inquired of the president why they had not 
taken bonds of the cashier in former years; that the president 
(Otis) replied that they thought all things were going right, 
and did not know of any trouble until lately; that they had 
now got a bond to cover all deficiencies; that when they 
found there was a deficiency they threatend to sue the cashier 
( or might use the words prosecute him,) and required him to 
get Cooper, the testator, to sign a bond with him ; tltat he 
(Otis) drew up the bond, and told Stevens if he got Cooper 
on it, it would be satisfactory ; that he, (Cooper,) was left off 
from the board of directors to enable Stevens to get him on 
the bond; and that Stevens took the bond after he had drawn 
it, and got it signed. The witness also testified that the tes
tator was not present at these meetings or conversations. 

'l'he defendant also offered to prove, by the testimony of 
·wm. Stevens, 2d., one of the co-sureties on the bond, but 
who was released by defendant, that said Otis, being presi
dent of the bank, and one of the trustees prosecuting this ac
tion, in the autumn of 1849, made to him statements similar to 
those made to said Mitchell, but these statements, not appear
ing to have reference to any declarations of Otis at any meet
ing of the stockholders or directors, were rejected. 

If the excluded testimony offered by the defendant was 
admissible ; or if the testimony of Mitchell would have any 
legal effect upon the case, the action is to stand for trial. 
But if such rejected testimony was inadmissible, and if the 
testimony of Mitchell would have no legal effect upon the 
case, the Jourt is to render judgment on nonsuit or default, 
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{m such of the testimony as was admissible, having power to 
draw inferences as a jury might. 

F. Allen and H. TV. Paine, for the plaintiffs. 
l. One of the defences set up is that the bond is not i:1 

the form prescribed by the statute. But there is no form 
prescribed. The statute only requires that the cashier shall 
give Loud, conditioned for the faithful performance of his 
duties. It does not prohibit the insertion of other conditions. 
A bank might fear a defalcation, and be unaLle to show under 
which of several bonds it occurred ; or it might distrust the 
skill of the cashier. There is no rule of policy, which forbids 
their guarding against such dangers. 

2. Another defence is that the testator was a director when 
he signed the bond. The ordinary presumption is that an 
instrument is signed the day of its date. But as to this 
bond, the presumption is that it was not signed till the tes
tator ceased to be a director; otherwise the parties violated 
the law. 

Mitchell says Otis told him they left off Cooper so that he 
might sign the bond; which is strong proof that he was left 
(lff before he signed. 

rrhe law undoubtedly was intended to prevent the sureties 
from passing upon their own sufficiency. 

The date of a bond is not essential. It would be good 
without a date. A bond becomes operative from its delivery 
or acceptance. 6 Mass. 219; 9 Mass. 310; 8 Mass. 338; 
12 Mass. 456. 'fhe word "signed," in the statute is not a 

controlling word.. If it be, it must be construed to mean 
"executed," which includes the delivery. 

But if not good as a statute bond, it is valid at the common 
law. Morse v. Hodgdon, 6 Mass. 314.; Clapp v. Cofran, 7 
Mass. 98; Freeman v. Davis, 7 Mass. 200; Chandler v. 
Smith, 14 Mass. 313; Worcester Bank v. Reed, 9 Mass. 267. 

That a cashier's bond is retrospective, does not vitiate it. 
Dedham Bank v. Chickering, 7 Pick. 335- 34.0; Johnson v. 
Frankfort Bank, 23 Maine, 322. 

Y OL. XXXVI. 24 
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As the statute does not forbid such a bond, so the common 
law allows it, for it required nothing unlawful. 3 Humph. 
(Missouri,) 176. 

3. Another defence is that the plaintiff corporation is no 
longer in existence. 

But all this matter is obviated by the Act of 1844. That 
gives to the trm,tees power to prosecute the snit in the name 
of the corporation. The Jefendaut's construction of that Act 
would annul it. 

4. To the defendant's pretence of fraud in the directors' 
concealment from him of knowledge which they had of pre
vious defalcation, we reply that :it is not shown that the tes
tator had not the same 1rnow1edge. The presumpiion is that 
he had, for he was a djrcctor. It is quite possible he would 
sign though he did have the know}edge1 relying on the ability 
of the cashier to respond. 

But the directors were not bound to impart the information. 
It is enough that they are not shown to have practiced any 
deception. It is sufficient to say, however, that no fraud was 
proved. 

Evans, for the defendant. 
The statute allows nothing to be secured by a cashier's 

bond except his faithfulness. The law requ.ires bank cashiers 
to renew their bonds anrmally. R. S. c. 77, <§.· 24. The 
office is but an annnal one. The bond was but a cashier's 
annual bond. This appears by its recita}, "whereas Hiram 
Stevens has been appointed cashier," and the condition refers. 
to that appointment. T'his bond was given in ptmmance of 
law and ,vas undoubtedly nnderntood by the surety to be a 
statnte bond, prospective only in its character and intent. 

WHITMAN, C. J., in Frankfort Bank v. Johnson, 23 Maine, 
325, says, "and moreover the Legislature when they required 
the renewal of the bonds armnally1 cannot well be believed 
to have contemplated that the bondsmen of each year should 
be holden responsible for the fidelity of cashiers, except for 
the year for which the bonds were taken." 
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The recital in the bond, controls and gives meaning to the 
eondition. Liverpool Water Wor!cs v. Atkinson, 6 East, 
.510; Burge on Surety:ship, 71, 72, and cases cited in the text. 

As GRosE, J., says, in 6 East, 51 t, - "For any man called 
upon as a surety to subscribe to the obligation, would naturally 
understand on reading the condition, thnt he was only to 
answer for his principal for 12 months." - We say, no one in 
reading this bond and knowing the law of the State as to re
newals, would understand it in any other light than as a stat
ute, prospedive hond. 

The retrospective dause, interpolated into this bond, does 
not carry back beyond the time of the new appointment, the 
liability of the surety. 

Its language will be satisfied by such limitation of the 
liability. 

" 'I'he extent of the liability to be incurred, must be ex
pressed by the surety, or necessarily comprised in the terms 
used in the obligation or contract." 

'' It is to be construed strictly- that is, the obligation is 
not to be extended to any other subject, to any other person, 
or to any other perwd of time than is expressed, or necessarily 
included in it." Burge on Sur. c. 3, p. 40. The guaranty as 
to past business was inoperative. 

The bond is not valid against defendant's testator, having 
been obtained by fraud. 

It was well known to the president, and to the active direc
tors, Eaton and Young, that the cashier was and had been for 
some years, negligent and incompetent; that the affairs of the 
bank were in great disorder and confusion; that a defalcation 
existed for a large amount ; that this defalcation occurred dur- · 
ing a period of time, when by their own neglect, and for 
which they were liable, no security had been taken for the 
fidelity of the cashier. 

All this they concealed from the surety, and such conceal
ment is fraud. 

Cooper, the testator, had a right t? suppose that every thing 
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discovered or known by his associates, had been communicat
ed to him. 

It was their duty so to have communicated. " Uherrinia 
fides," is required of co-partners1 associates, co-trustees, &c. &c. 

It was the duty of the three directors to whom the state of 
the bank was known, to have taken measures for the removal 
of the cashier; to dismiss him instantly. 

By consenting to retain him, they grossly deceived the 
surety. 

The cashier was made the instrument of the president and 
directors, untler a threat of prosecution, of entrapping Cooper, 
who was designedly dropped from the board, for the purpose. 

All this was in bad faith, there can be no stronger case of 
"suppressio veri," no clearer one of a deliberate purpose to 
deceive. 

It has been held, and properly, that the retaining a cashier 
in office, after a knowedge of his deficiencies, does not exempt 
his surety for previous defaults, within the limits of the bond. 
State Bank v. Chetwood, 3 Haist. 28; Taylor v. Bank of 
Kentucky, 2 J. J. Marsh. 568. 

For subsequent defaults, it seems that it would be an ex
cuse of the surety. 

Why? Undoubtedly, because it would be fraudulent toward 
the surety. 

How much greater the fraud, knowing the deficiency, to 
obtain by concealment of the truth, under such a bond as this, 
indemnity for their own neglects? "Fraud by the creditor 
in relation to the obligation of the surety, or by the debtor 
with the knowledge or assent of the creditor, will discharge 
the surety," &c. Burge on Sure. 218. 

Thus in maritime policies, "if the party had no intention 
to enter, and would not have entered into the contract, if the 
fraud had not been practised; surety discharged. Ib. 219. 

TINDAL, C. J., in Stone v. Compton, 5 Bing. N. C. p. 142, 
says: -

'' The principle to be drawn from the cases, we take to be 
this - that if, with the knowledge or assent of the creditor, 
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any material part of the transaction with the debtor is mis
represented to the surety, the misrepresentation being such, 
that but for it, the surety would not have become such or his 
liability would have been less, the security so given is void
able at law on the ground of fraud." Cited in Burge, p. 219. 

Again, on p. 220 - " The preceding definition compre
hends the fraud -which consists in the representation of that 
which is false, and that which consists in the suppression of 
what is true." &c. 

'I'he case of Pidcock v. Bishop, 3 B. & C. 605, and S. C. 6 
Dow. and Ryl. 505, cited in the text of Burge, 225, is strongly 
in point, as " suppressio veri," amounting to fraud. q. v. 
The bond, then, even viewed as a common law bond, could 
be of no validity as against the surety. 

The bond is dated October 1, 1847, signed by surety that 
day. Cooper was then a director of the bank, and could not 
be accepted as surety. R. S. c. 77, <§, 24. As to him the 
bond was void. 

This action cannot be maintained, the charter of the bank 
having expired before it was commenced. 

The Act of June 9th, 1849, c. 196, prolonged the "cor
porate capacity" of the bank for one single purpose, and one 
only, "for the sole purpose of collecting the debts due to the 
corporation.'' 

A bond for official fidelity, is, in no sense, " a debt due to 
the corporation." At all events, when the extended time had 
expired the suit could be no further prosecuted. 

The stockholders had no power, and could confer none 
upon trustees, other thau is expressed in the Act, viz. to col
lect debts, and to distribute proceeds to the stockholders. 
Reed v. Frankfort Bank, 23 Maine, 321; Whitman v. Cox, 
26 Maine, 339. 

The testimony of Stevens should have been admitted to 
prove the circumstances under which the bond was procured, 
as statr.d by Otis. 

SHEPLEY, C. J. -This suit was commenced on September 
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13, 1850, npon a bond made to the bank by Hiram Stevens 
as principal, and the defendant's testator and others, as his 
sureties, to secure his faithful performance of the duties of 
cashier, and other duties. 

1. Whether the action can be maintained may depend upon 
a construction of the Act approved on June 9, 1849, c. 196. 
By the first section the corporate capacity of the bank is con
tinued for two years from the first day of October then next, 
for the sole purpose of collecting the debts due to the corpo
ration. The stockholders are authorized to choose three per
sons as trustees who are empowered to prosecute and defend 
in the name of the bank any suits at law or in equity. By 
the second section the trustees are authorized to prosecute to 
final judgment, execution and satisfaction, any claim or de
mancl ( meaning any action) which may be pending, in the 
name of said corporation; " and to institute suits iu the name 
thereof any time during said two years, and to prosecute the 
same to final judgment, execution and satisfaction." 

Although the corporation ceased to exist on the first day of 
October, 1851, the Legislature might authorize the trustees to 
prosecute suits then pending for the benefit of the former cor
poration, in that or any other name. The trustees, by the pro
vision of the Act, might commence suits at any time prior to 
and on the last day of the two years. Was it the intention, 
that all suits should then abate, and that the debtors should 
then be absolved from all liability to pay, and that the former 
stockholders should be deprived of all benefit to be derived 
from existing debts? 

A construction producing ~uch results would be at variance 
with the general policy and purpose of the law, which pro
vides, that on the dissolution of any corporation all its real 
and personal estate shall be vested in the individuals, who 
may be stockholders at the time. c. 76, ~ 28. It should not 
be adopted: if the language may fairly receive a different con
struction. So far from difficulty is the construction, which 
would avoid such consequences, that it requires no more than 
to permit the language used to operate according to its literal 
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meaning. The trustees are expressly authorized to prosecute 
actions commenced within two years '' to final judgment, ex• 
ecution and satisfaction." There is no limitation of the time 
within which this is to be done. There was no occasion for 
it ; the purpose being to allow sufficient time to accomplish 
the object. It is only by implication that any limitation of 
that time can be made, and if one be so made it may extend 
to the day after the suit haR been properly commenced. 

If the purpose had been no more than to continue the 
charter for two years for the collection of debts within that 
time, this would have been fully accomplished without the 
carefnl insertion and repetition of language authorizing the 
prosecution of suits to final judgment and satisfaction. A 
constrnction which would limit that power to the two years 
would give no effect to the language conferring it. 

Any inconsistency between the provisions of the first and 
second sections of the Act, unless such limitation of the power 
to prosecute be admitted, is not perceived. By the first sec· 
tion the corporation is continued for two years for the sole 
purpose of collecting its debts. By the second section the 
trustees are authorized to use its name after that time to 
prosecute pending suits. 

As by the general Act respecting corporations all their pro
perty at the time of their dissolution is vested in the individ
uals composing their stockholders, it is said, that the trustees 
in this case must after the two years be deprived of all power 
and interest in the debts then dne. The second section of the 
Act of 1849, declares, that the trustees :shall have power to 
receive all demands belonging to said bank, in trust, for the 
use of the stockholders ; and the provisions of the statute, c. 
76, <§, 28, are thereby so far varied as to permit them to exer
cise the power thus conferred. Although no time is fixed for 
the execution of that trust, and for a distribution of the mon
eys collected, there can be no difficulty in causing it to be ex
ecuted so soon as the stockholders become entitled to have it 
done. 

Nor will any party defendant, should he be successful in his 
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defence, necessarily lose his costs. Although the trustees are 
not personally liable, the Court may on motion stay proceed
ings until security be given for their payment. Freeman v. 
Cram, 13 Maine, 255. 

Nor will it be necessary, that account~ filed in set-off should 
be disallowed. They would constitute a part of the suit to 
be prosecuted. 

It is no valid objection to a literal construction of the Act, 
that no provision was made to enable creditors of the bank 
to prosecute suits against it after the expiration of its charter. 
It was only leaving them in the condition of all other cred
itors of corporations, which have been dissolved. No such 
provision has been or can well be made after the dissolution 
of a corporation. 

2. It is alleged, that the bond was not valid because it was 
not made in conformity to the provisions of the statute. 

The statute, c. 77, ~ 24, prescribes no form. It only re
quires, that a cashier should give a bond conditioned for the 
faithful performance of his duties. The condition of this 
bond does require more. A bond with a condition differing 
from that required by a statute is not necessarily void. It 
will be good, not as a bond by the statute, but as a contract at 
common law, if the condition does not require the perform
ance of any immoral or unlawful act. There was nothing 
wrong or unlawful in requiring the cashier to account for 
property entrusted to him in former years as cashier. 

If the language used will permit it, the bond should receive 
a construction, that will make the sureties liable on) y for offi
cial acts or neglects subsequent to its execution. Hence it 
has been decided, that a bond with a condition, that the prin
cipal has accounted and will account, binds the sureties for 
an account only from the time the official term commenced, 
for which they became his sureties. Armstrong v. United 
States, 1 Peters' C. C. R. 46; United States v. Brown, Gil
pin, 155. 

The language used in the condition of this bond will not 
allow a construction, which would thus limit the liability of 
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the sureties. After providing for the faithful performance of 
his duties and for his accounting for all property entrusted to 
him during his continuance in office, the condition contains 
this clause : - " And shall account for all notes, drafts and 
money, drafts, notes and property heretofore entrusted to his 
hands and possession as cashier of said bank since he has held 
the said office of cashier of said bank." No person about to 
become surety upon reading the condition could fail to under
stand, that he would become liable for an account by the 
cashier of all property entrusted to him since he had been 
cashier as well as for his future faithfulness. If he volun
tarily became a surety on a bond containing such a provision, 
he cannot by any legal construction be relieved from the ob
ligation thus assumed. 

3. The bond is alleged to be void because the testator be
came a surety upon it, while he was a director of the bank, 
in violation of the provisions of the statute, c. 77, '§, 24. It 
bears <late on October 1 ; the testator ceased to be a direc
tor on October 5. The bond appears to have been approved 
on October l l. It did not become a valid contract until ac
cepted. The bank did not violate any law, by receiving the 
testator at that time as a surety. 

4. The declarations of a director of a corporation respect
ing its past transactions have been held to be inadmissible as 
testimony. Pulleys v. Insurance Co. 14 Maine, 141. The 
declarations stated in the testimony of Mitchell, would rather 
appear to have been in a meeting for business when the bond 
in suit was under consideration and accepted. The meeting 
for the choice of officers appears to have been holden that 
year on October 5. Although the bond bears datP. before that 
time, it must be presumed to have been executed after the 
choice of officers, and it appears to have been executed be
fore those declarations were made. 

The testimony offered and excluded of William Ste
vens, 2d., respecting similar declarations, made by Mr. Otis 
in the autumn of 1849, would not be admissible as stating 
the declarations of an officer of the corponrtion. But at that 

VoL. xxxv1. 25 
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time Mr. Otis had become one of the trustees, holding the 
legal interest in all the assets of the corporation, and using 
the corporate name, only to enforce the claims of the trustees 
to recover in this and other suits, and his declarations, being a 
trustee and a party having a legal interest in the bond, would 
be admissible. 

5. It is alleged, that the signature of the testator to the 
bond ,vas procured by fraud. It is not alleged to consist in 
any fraudulent or positive act, but in withholding from him 
the knowledge, that there was an exi~ting deficiency in the 
accounts of the cashier. 

The testimony of Alpheus Lyon, as offered and excluded, 
would not, had it been received, have proved, that the direc
tors who received the bond, knew that there was an existing 
deficiency in the accounts of the cashier. It would only 
prove irregularity and neglect in keeping his accounts in past 
time. The condition of the bond did not make the testator 
liable for snch neglects. His responsibility for the past years 
was limited to an account for all property. 

The testimony of l'IIitchell, as reported, states, that the presi
dent of the bauk, in a meeting of the stockholders, informed 
him, "that when they fonnd there was a deficiency, they 
threatened to sue the cashier; or might use the words prose
cute him, and required him to get Cooper, the testator7 to sign 
a bond with him." 

'l'here will not be found au entire agreement in the decided 
cases and books of authority, respecting the effect of a con
cealment or an omission to communicate facts known to the 
parqr seeking secmity, and unknown to the party about to he
come a surety. In some codes of law, and in some decisions, 
the conclusion is arrived at from a consideration, whether the 
facts omitted to be stated were intrinsic or extrinsic to the 
contract. And in others whether the person about to become 
a surety sought information of the party having the knowl
edge and seeking the security. 

A few cases only will be noticed. Ju the case of Pidcock v. 
Bishop, 3 B. & C .• 605, the defendant, at the request of 'l'homas 
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Tickell, made a guaranty to the plaintiffs for pig iron to be 
delivered to Ticket!. The plaintiffs without the knowledge 
of defendant had agreed with Tickell, that he should pay them 
ten shillings per ton more than the market price, to be applied 
to the payment of an old debt due from 1'ickeU to one of them. 
'l'he Court decided, that the withholding of the knowledge 
of that agreement was a fraud upon the defendant and that 
his contract was not binding. 

In Maltby's ease, as stated by Lord ELDON in the case of 
Smith v. Bank of Scotland, 1 Dow. ParL Rep. 294, a deficit 
existed in the accounts of a clerk of the Fishmonger's Com
pany, and a person became surety without a knowledge that 
he was a defaulter. Lord ELDON was of opinion that by a 
concealment of that fact the surety was discharged. 

In the case of Stone v. Compton, 5 Bing. N. C. 142, the de
fendant became surety for Coxe & Chambers for £2600. Part 
of that sum was not advanced but retained in payment of an 
old debt. It was insisted, that the doctrine respecting conceal
ment was applicable only to cases of guaranty, but the Court 
observed, that it could see no sound legal distinction arising from 
the form of the security; that the mere fact that part was to be 
deducted in payment of an old debt without any communica
tion of that fact to the surety would not be sufficient to re
lease him; for the plaintiffs were not to be made responsible 
for a want of communication between the principal and sure
ty. The surety was relieved because a deed was read to him 
containing a recital that the old debt had been paid. 

The fact, th.at part of the money loaned was to be.applied to 
the payment of an existing debt, could not be regarded as a 
matter unusual in the ordinary course of business. Money is 
known to be as frequently borrowed to pay existing debts as 
to make new purchases. 

A question respecting the validity of a surety's contract was 
elaborately argued and much considered in the case of Etting 
v. The Bank of the United States, 11 Wheat. 59. The 
Court having been equally divided no opinion was expressed. 
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'· 
The judgment in the Circuit Court was affirmed. By the 
instructions there given the surety would not be discharged 
by an omission to make known to him, that the cashier had! 
fraudulently appropriated funds of the bank to his own use, 
unless he made jnquiry with reference to his becoming surety. 

In that case the plaintiff in error was not about to become 
a surety on the official bond of the cashier, but a surety for 
him for a debt due from him to the bank; and the true ques
tion was, whether the bank was obliged to make known to 
the surety in what manner the principal became indebted 
to it. It may be further observed, that it does not appear, 
whether the officers of the bank had opportunity to make 
those facts known to the surety. 

It is not readily perceived how a person desirous of obtain
ing security can be considered to be guilty of a fraud in law 
by omitting to make known facts even of an important char
acter affecting the risk of the surety, when it does not appear, 
that he had an opportunity to do so. On the contrary when 
he does know such facts and has reason to believe, that they 
are not known to the proposed surety, if information be 
sought from him, or if he have a suitable opportunity, and 
the facts are of such a character, that they are not found in 
the usual course of that kind of business, and are such as to 
materially increase the risk, it is not perceived1 that it is not 
a duty to make them known. 

In the commentaries upon equity jurisprudence, the rule 
is not stated with the qualification, that there may be an 
omission to state such facts, unless the surety makes inquiry. 
Nor does it even require that the party taking the security, 
should have a suitable opportunity to make the communica
tion. The rule is thus stated: - " If a party taking a guar
anty from a surety, conceals from him facts which go to in
crease his risk, and suffers him to enter into the contract 
under his false impressions as to the real state of facts, such 
coucealment will amount to a fraud, because the party is 
bound to make the disclosme." 1 Story's Com. Eq. ~ 215. 

It is generally admitted, that an omission to communicate 
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circumstances materially affecti;ig the risk known to one party 
and unknown to the other, will destroy the validity of the 
contract, whenever the party having the knowledge is bound 
to communicate it. The difficulty consists in arriving at a 
correct conclusion under what circumstances one is so bound. 
He is so bound when his relations are such, that the other 
party is entitled to repose any particular confidence in him, 
and when inquiries are made of him respecting the surety
ship. Is he not equally bound when he has a suitable oppor
tunity to make them known ? 

There can be no doubt, that the fact that there was known 
to be an existing deficiency in the accounts of the cashier if 
communicated to the testator might have had an important 
influence on his conduct. No doubt that the risk assumed 
would be materially increased thereby. One, who becomes 
surety for another, must ordinarily be presumed to do so upon 
the belief, that the transaction between the principal parties 
is one occuring in the usual course of business of that de
scription, subjecting him only to the ordinary risks attending 
it ; and the party to whom he becomes a surety must be pre
sumed to know, that such will be his understanding and that 
he will act upon it, unless he is informed, that there are some 
extraordinary circumstances affecting the risk. To receive a 
surety known to be acting upon the belief, that there are no 
unusual circumstances, by which his risk will be materially 
increased, well knowing that there are such circumstances and 
having a suitable opportunity to make them known and with
holding them, must be regarded as a legal fraud, by which the 
snrety will be relieved from his contract. 

This position although not found to be stated in terms, will 
in effect be found sustained by the "opinions and reasonings of 
many sound judicial minds. 

If a jury in this case, should be satisfied, that the legally 
constituted agents or officers of the bank knew, that the 
cashier was a defaulter and that there was a deficiency in his 
aecounts then existing, and that he was required to obtain the 
testator to become his surety for that existing deficiency with 
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out making that fact known to the testator, having a suitable 
opportunity to do so, it might be their duty to find a verdict 
for the defendant. As the report of the case provides, that " if 
the testimony of Mitchell would have any legal effect upon 
the case, the action is to stand for trial," and as that testimony 
may possibly have such an effect, the case is to be submitted 
to the consideration of a jury. 

'l'ENNEY, HowARD, R1cE and APPLETON, J. J., concurred. 

(*) BARNETT, in error, versus THE STATE. 

A judgment against the accused under the statute of 1851, c. 11, § 11, is re
versible for error, if neither the complaint nor the judgment shows, that the 
liquors were intended for sale in the city, town or place where they were 
kept or deposited. 

The rule that a writ of error will not lie where an appeal might have been 
taken, does not apply to criminal suits. 

w RIT OF ERROR. 

In July, 1851, under the statute, c. 211, of that year, three 
voters of the city of Gardiner made written complaint to the 
Judge of the Police Court, against Barnett, the plaintiff in 
error, alleging on oath, that they have reason to believe and 
do believe, that William Barnett of said city of Gardiner in 
said county, now has and keeps spirituous or intoxicating 
liquors intended for sale, deposited in the building occupied 
by him and Michael Hayden and Mrs. Ganey, in the portion 
thereof occupied by them respectively, in which buildings 
the said defendant keeps a shop or store, situated on Water 
street, in said city, and occupied by him, said Wm. Barnett, 
partly for a shop or store as aforesaid, as also by the said Hay
den and Ganey, ( said Barnett not being appointed by the 
mayor and aldermen of said city of Gardiner as the agent 
thereof, to sell therein, spirits, wines, or other intoxicating 
liquors;) whereby said liquors have become forfeited to be 
destroyed, and said Wm. Barnett has forfeited the sum df 
twenty dollars., to the use of said city and costs of prosecution. 
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A warrant having been issued on that complaint, Barnett 
appeared before the Jndge, and pleaded that he was not guilty 
of the charge of having kept or having deposited any liquor 
as described in said complaint, for sale, and making no claim 
to the spirituous liquors seized, was adjudged guilty, and 
ordered to pay a fine of twenty dollars and costs of prosecu
tion taxed at $11,44, from which judgment and order the 
said defendant claimed the right to enter an appeal at any 
time within twenty-four hours, which was granted ; the sum 
in which he was ordered to recognize being $ 100, as principal, 
with sufficient sureties in a like sum. He refused so to recog
nize, protesting against giving sureties ; the Court adjudged 
liquor forfeited. Barnett not having produced the sureties nor 
recognized himself as principal, within twenty-four hours after 
the decision and sentence, his appeal was not allowed and a 
mittimus for his imprisonment was issued. 

It is to reverse that judgment, that this writ of error is 
brought. 

Clay, for the plaintiff in error, presented to the considera
tion of the Court many parts of tlie proceedings, which he 
contended were erroneous. 

Among other matters he cited State v. Robinson, 33 Maine, 
564, and State v. Gurney, 33 Maine, 527, to show the com
plaint to be totally invalid, because not averring that the 
liquors were intended for sale, in the city of Gardiner. 

Vose, County Att'y, for the State. 
It is a fixed principle that no writ of error can lie, where 

the party had a right to appeal. 4 Mass. 678 ; 6 Mass. 4; 9 
Mass. 228 ; 3 Mete. 373. 

In this case Barnet had the right of appeal. 

Clay, in reply. - That principle of law has many excep
tions, and it is never applied to criminal suits. 15 Pick. 234; 
12 Met. 9 ; 33 ::.\faine, 250. 

How ARD, J. -The plaintiff has brought this writ of error 
to reverse the judgment of the Police Court for the city of 
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Gardiner, rendered against him, on a complaint for keeping 
spirituous 'and intoxicating liquors, intended for sale, deposited 
in a building in that city, occupied by him and others; in 
which it is alleged, he "keeps a shop or store," without being 
appointed the agent of the city, "to sell therein, spirits, wines 
or other intoxicating liquors." The proceedings were under 
the Act of 1851, c. 211, and are, clearly, erroneous in many 
respects. It does not appear by the record and judgment, that 

the accused was charged, or found guilty of keeping such 
liquors, so deposited, as intended for sale in the city of Gardi
ner, or, indeed, in any town or place in this State; and with
out enumerating, or consideriug other objections to the pro
ceedings, apparent upon the record, this is irremediable and 
fatal. State v. Robinson, 33 Maine, 564; State v. Gurney, 
33 Maine, 526. 

But it was contended at the argument, that error will not 
lie in this case, because the accused might have appealed from 
the judgment. Though, by pleading in nullo est erratum, it 
would seem that the government might have been debarred 
from this argument, yet, as it was addressed to us without ob
jection, and as it involves an important principle, not unfre
quently invoked, we think it may subserve the public interest 
to consider it, on this occasion. 

The rule so often stated, upon the highest authorities, that 
error will not lie where an appeal might have been taken, is 
now received with many qualifications. The reason for the 
rule is, that the remedy by appeal is more direct, more con
venient, more extensive and complete, and less expensive to 
the parties, than can be afforded hy a writ of error, and there
fore, it ought to be pnrsued. But where a party has lost this 
right of appeal, in a civil case, without laches, and without 
having waived it, either expressly or by implication, the rem
edy by error, may be still open to him. Brown v. Jewell, 
33 Maine, 250; Monk v. Guild, 3 Met. 372. Although this 
remedy by appeal, in civil cases, takes away the remedy by 
a writ of error, by implication, as a general rule, yet, in crim~ 
inal cases, the reason for the rule ceases, and there it does not 
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a iply. The appellant in such cases, is reqnired to recoguize 

with surety to prosecute his appeal, or stand committed. His 
remedy by appeal would often be more onerous than that by 
a writ of error, to reverse an erroneous jndgment, and there

fore it is, that his right to proceed by error: is not taken away, 
or impaired, by giving him the right of appeal. Cooke, pe-_ 

litioner, 15 Pick. 239; Thayer v. Commonwealth, 12 Met. 
9; Co. Litt. 288, b; 3 Black. Corn. 407. 

At common law a writ of error lies for mistakes in the pro
ceedings of courts of record, only; but this Court, by statute, 
has general jnriscl iction, and power to issue writs of error to 
courts of inferior jnrisdiction, proceeding according to the 
course of the common law, though not technically courts of 

record, to correct errors in their proceedings and judgments. 
But where the proceedings of :a,uch courts are not according 

to the course of the common law, but are erroneous, the rem

edy is not by error. R. S. c. 96, ~~ 4, 5. In the present 
case, error lies. Judgment reversvd. 

SHEPLEY, C. J., and WELLS1 R1cE and HATHAWAY, J. J., 
concurred. 

(*) JAMES WILLIAMS, JR. in scire facias, versus ANDROSCOG

GIN & KENNEBEC R,\IL ROAD COY!PANY. 

A party summoned as trustee, while it is contingent whether he will be indebted 
to the principal defo11dant, will be discharg{)d, 

The changing of such a contingency into an absolute indcbtment, ajte,· tke 
,gervwe upon the trustee, though before the judgment, will have no effect to 
ren :ler the trustee chargeable. 

A Rail Road Company hacl contracted to pay, on a specified day of each month, 
seventy-five per cent. of tbe work done by their employee in the preceding 
m,i.,th, ui;on a stipulation that the balance should l)e retained as a forfoi~urc, 
if the employee should fail to fulfil his part of t':ie contract ; - Held tliat, 
while the employee's part of the contract remains unfulfilled, the contingent 
twenty-five per cent. is not attachable by trustee process. 

,vhere, by such contract, the value of the whole month's work is to be estimat
ed and certified aft,:,~ tbe cmd of the mouth, before any payment for it is to 
be made, no indeblmcnt for any part of it arises before the mouth has cx-

V OL, xxxn. 26 
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pired; and, therefore, no 'part of such value can be secured by summoning 
the company as trustees before the month has expired. 

Upon money in the hands of o,ie adjudged trustee to the principal defendants, 
interest is taxable against him :'rom the time of demand made upon him. 

ON FACTS AGREED. 

'l'he plaintiff bronght an action against Porter & Benson 
as principal defendants, and against the Androscoggin and 
Kennebec Railroad Company as their trustees. 

About the same time, sPveral other snits, brought by dif
ferent plaintiffs, were pending against Porter & Benson and 
against the Railroad Company as their trustees. 

Iii each and all of these suits the Company made the same 
disclosure, as follows: -

And now the said trustees come into Court and under 
oath snhmit themselves to examination, and say that, prior to 
the service of the plaintiff's writ 011 them, the principal de
fendants had entered iuto a contract with them for the grad
ing and masonry of the 11th, 15th and 16th sections of their 
roa<l, a copy of whieh contract is made part of this disclosure. 
At the time of the service of the writ npon the trustees, there 
was due to the principal defendants thP snms following, to 
wit; for work performed i11 Nov. last, 75 per ceut. of which 
was due from 1st to I 0th December, $200,00 
For do., do., in December last, 75 per cent 0f which 

was due from 1st to lllth Jauuary, I 602A2 

$1802,42 
The engineer's certificate of work done in December, 1848, 

was made out, Jaunary 1st, 1849. 
At the time of the di~closnre: Porter & Benson had not 

completed their work under their contract, and the trustees wish 
to present the question to the Court, whether thi:>y can be 
holden for the tweuty-five per ceut, reservable under the con
tract, until the whole work is completed, as in the event of 
its not being completed, all that should be due to the defend
ants would be forfeited lO the company. 

Prior to the service of the plaintiff's writ on them, they 
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had been summoned as trustePs of the same defeudants 111 

action James B. Neal against them, which writ was served on 
them December 2, 1R48. 

'The contract referred to in the disclosure, so far as it may 
influence this case, was of the following import: -

It specified the quantity and quality of the work to be 
done for the railroad company upon the three sections of the 
road, and then provided that payment should be made by the 
company for the same as follows: -

" The payments within the limits of this contract shall be 
made as follows: - between the first and tenth day of each 
month, after the commencement of the work, the said engi
neer shall estimate the quantity of work done, and give a 
certificate of the same ; and upon the presentation of said 
certificate to the treasurer of said company, three fourths of 
the amount then due for work specified in said certificate, 
shall be paid to the said party of the first part, as aforesaid. 
Provided, however, that no estimate shall be made, or certifi
cate given, within one month after the commencement of the 
work; and provided, also, that no certificate for a less sum 
than five hundred dollars shall be given, except at the discre
tion of the engineer; ( aud when the whole of the work 
hereby contracted for, shall havf' been accepted agreeably to 
contract, the balance due shall be paid to the said party of the 
first part, their heirs, executors, administrators, or assigns,) 
and the engineer shall be the sole judge of the quality and 
quantity of all the said work herein specified, and from his 
decision there shall be no appeal. 

"And it is hereby further agreed, that if the said party of 
the first part shall not, on their part, well and truly perform 
all the covenants herein contained, said engineer may dismiss 
them from the work, and in that event, this contract shall 
become null and void ; and any balance for work done on 
said road, which would have been due the said party of the 
first part, shall be forfeited and become the right and property 
of the company. 

On that disclosure, in one of the several suits above refer-
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red to, the District Jonrt adjndged the Rail Road Company to 
be chargeable as trnstees. 'l'o that adjnd icatwn they except
ed, and by agreement all the other snits were continued in 
the District Court to abide the decision on those exceptions. 
The adjudication of the District Conrt was affirmed, after 
which judgrneuts were rendered in all the snits agaiust Por
ter aud Benson as principal dcfeudants and against the Rail 
Road Compa11y as their trustees. 

'l'he following schedule describes a portion of the suits; 
there bei11g rnauy others, uot necessary to be presented=-

Pai ties. 

Ja's Williams, jr '' 29 Pee. 30 Dist. Court. $43.95 
v. , 12 M. Dec. T., 1350. 8l,7!J " Jan 3 

same. !_ --IJ0,74 IS5l,' 

Dan'] Craig 1319.11319.1 $374.20 
v. Jan'y I. S. J.C. 137,15 " !June 6, 

___ same_. __ Jan. I. 7,1'. '•'. ~-- May T.1851. --511,65 I 1851. 

Upon all those jt1dgrnents executious were issued, and up
on them demands were dnly made upon tbe trustees to pay 
over tbe fnuds in their hands. 'I'his action is a scire facias 
against the trustees. 

For the purposes of this investigation, it is admitted, that 
si11ce the making of the disclosures, Porter & Beuson have 
completed their contract. 

'l'he whole amonnt of funds in the hands of the trustees, 
at the time of the service of the writs on them, ( if they are 
to be charged at all,) is less than the judgments recovered in 
this and other suits against said Porter & Benson and said 
corn pally as trustees. 

Upon these facts the Comt is to render such judgment in 
this suit, as the law require:,. 

And the parties, upon tbe facts agreed, wish to present to 
the Court the question: - ,:, In what order are the plaintiffs 
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in the actions mfmtioned in the schedule to participate in the 
funds disclosed; and whether any of the artiuns served on 
the trustees prior to Jan. 1st, 1849, can (under the contract 
with Porter & Benson with the company) hold any of the 
sums due for work performed by them in the month of Dec. 
1848 ?" 

Becin, for the plaintiff. 

The disclosure shows that seventy-five per cent. of the 
labor performed in the month of November, 1848, due aud 
unpaid at the time the defendants were originally summoned 
as trustees, amounted to $200. - Add ttJ this the 25 per cent. 
not included, and we have $266,66, as the fqll amount due 
for labor done in November. Applying the same rule, we 
have $2136,61, as the whole sum due for labor performed in 
the month of December, so that the whole sum disclosed for 
November and December is $2403,27. 

The amount of the several judgments specified in schedule 
is $2415, 7 4. So that the amount of all the judgments re
covered against the defondants as trustees, only exceeds the 
amount of funds disclosed by them in the trifling sum of 
$12,47. Interest has heen taxed upon the several sums recov
ered as damages, from the date of the writs in each case, and 
it should also be taxed on the sums disclosed by the defend
ants. They have had the use of the money, which by the 
terms of their contract, should have been paid in the months 
of December, 1848, and January, L849. They still resist 
payment and should, at least, be charged with interest on the 
funds admitted to be in their hands, from the time they were 
demanded on the several executions issued on the judgments 
specified in the schedule. 

Should it be said, that the 25 per cent., which by the terms 
of the co11tract was not payable until the completion of the 
work, could not be held by attachment, because it was liable 
to be forfeited by non-performance on the part of Porter & 
Benson, it may be answered, that the case finds that there 
was no forfeiture, but that the work was completed in pursu-
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ance of the contract; and its completion by Porter & Benson, 
may quite as properly enure to the benefit of their attaching 
creditors, as that their neglect to complete, should d1~feat 
sueh attachment, or decrease the sum to be holden under the 
same. 

The I iabil ity of the defendants as trustees, under their con
tract with Porter ,;-:, Benson, is no longer an open question. 

It has bemi judicially settled, that the defendants are liable 
to the plaintiff as trustees, under the contract. The main 
question now to be settled is, for what sum arc they liable, 
and how is that sum to be divided and appropriated, as be
tween the different attaching creditors? 

It is submitted, that the rights of creditors here are to be 
determined as in o;her cases of attachment, by their vigilance. 
They are to hold hy priority of attachment, and the funds in 
the defcndents' hands are to be distributed among them upon 
that pri11ciple. 

It may be contended, that the estimate of the quantity of 
work done must have been made by the engineer of the com
pany, before any attachment could hold the proceeds of labor 
performed. That is to say, that the amo11nt due for labor, 
done in November, could not be attached until such estimate 
had been made and a certificate thereof given, providing it 
was done between the 1st and 10th of December following, 
according to the contract. If this view were adopted, it 
could not affect the attachment of the plaintiff in this suit, 
because the case does uot show that any estimate or certificate 
for work done in the month of November, I 848, was ever 
made or given. Nor does it show that the whole amount of 
labor done in the month of November was disclosed; nor that 
that was the first month's labor performed. Evidently the 
sum disclosed was not the whole labor of that month, nor 
was that the first month's under the contract. 

The attachment of Neal was first made, and upon the above 
hypothesis he would hold nothing under it. Being made Dec. 
2, 1848, it was too early to hold the funds due for labor done 
in November, and the attachment in this case having been 
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made Dec. 30, I 848, would be satisfied ont of the earnings of 
November. 

Again, the estimate was not only to be made and a certificate 
given, but that certificate was to be presented to the treasurer 
of the company belore payment was to be made; and if it 
were necessary that either of those several acts should have 
been done, before a valid foreign attachment would lie, it was 
as esrnntial that there should have been a demand of pay
ment, as that the estimate and certificate should have been 
made and given ; no such demand was ever made, and if ma~ 
terial, none of the thirteen attachments enumerated in sclH,d
ule can hold. And further, if this were a correct position 
the defendants could not have been charged as trustees at all, 
under their contract. 

But I submit that a just and fair com;trnction of that con
tract, does not lead to any such conclnsions. 'l'he liability of 
the company to pay for three-fourths of the labor done while 
the work was progressing, did not depend upon any condition 
or contingency, but was absolute. 

The neglect or refusal of the engineer to make an estimate 
or certificate could not defeat the right of Porter & Benson to 
recover. What they had done, was dne them at thr price 
agreed upon, as the labor was performed ; and was payable 
bet ween the first and tenth of each month. 

The only effef't of the snrvey was to render the sum fixed 
and certain, that sum the attaching creditors are to talrn in 
the order of their attachments, and the admission of the de
feudants in the bugnage of their disclosme is: that at tlw 

time of service in the original action, the sum of $1802,42 
was due and unpaid. 

'rhe case would seem to come completely within the letter 
of the Revised Statutes, c. 119, ~ 67, by which any money 
or other thing due the principal defendant, although paya
ble, at a future time is made attachable by trustee process, 
although the trustee shall not be compelled to make payment 
or delivery until the time appointed by the contract. The 
work under the contract in this case was completed on or 
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lwforc Jnly 41 18,1\l, and the mn1wy became payable long 
before the commencement of th is suit. 

H. lY Paine, for the defe11cfauts. 
Uy the disclosure $ZOO wa~ earned in Nov. and $1602,421 

iu De(·ember. 
The defendants can be chargPd for three quarters only of 

these sums. 
1st. Because it was coutiugent whether the other quarter 

would ever become due. 
2d. Because by the terms of the contract th is quarter was 

tn b0 reserved, to secure the performance of the co11tract on 
the part of Porter & Bem:011. 

Neal. who attached December 2, and whose j11dgrne11t was 
for $184,61, is entitled to the three quarters of the amount 
earned in November. 

The plai1ititf, Williams, has no claim to this fund till the 
prior attacbme11t is satisfied, aud it takes all. 

The r,lai11tiff takes uo part of the snm earnPd in December. 
1st. Because when be attachPd, it was contingent whether 

Portflr & Benson would ever be entitled to any pay for that 
month. 

Williams's suit was served on the trnstees December 30. 
At that time Porter & Be11son could have maiutaiued no 
action. 

2d. Defendants were by the rnntract to have the work 
estimated once a mo11th. If Williams can hold defe1alauts 
1t would be incnmbent on them to have the work estimated 
as often as trnstee pr(ln·~:,; wa:- served on thPm. Dwinal v. 
Howe, 30 Maine, 384; Robinson v. Hill, 3 Mete. 301. 

"Williams, therefore, can havP no part of this fnnd. 

Bean, in reply. - If there be an lll!certai11ty as tn the amonnt 
of the trnstees' liability the eo1Jstr11ctinn will be more strou~ly 
agai1Jst them. I submit that the labor was done by the 
mouth, and that the Rail Road Company might have been 
sued for it at the end ol' every half mouth. 

RrcE, J. -The defendauts were snmrnoned as trustees of 
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Porter & Benson, in an action which was entered at the April 
term of the late District Court, Kennebec county, 1849, and 
disclosed, and upon that disclosure were charged. 

Ill that action judgment was obtained against the principal 
defendants and it is admitted that all the proceedings, re
quired by the statute, were had, to fix the liability of the 
trustees. 

The indebtedness of the trustees to the principal defend
ants in the origi11al action was incurred under a contract for 
executing the grading and masonry on three ~ections of the 
Androscoggin and Kennebec Railroad. 

That contract contains a provision that "between the first 
and tenth day of each month, after the commencement of 
the work, the engineer ( employed by the company) shall es
timate the quantity of work done, and shall give a certificate. 
of the same; and upon the presentation of said certificate to 
the treasurer of said company, three fourths of the amount 
then due for work specified in mid certificate, shall be paid 
to the party of the first part, as aforesaid; provided, however, 
that no estimate shall be made, or certificate given within one 
month after the commencement of the work; and provided, 
also, that no certificate for a less sum than five hundred dol
lars shall be giveu, except at the discretion of the engineer, 
and when the whole work hereby contracted for shall have 
been accepted agreeably to contract, the balance shall be paid 
to the said party of the first part." 

It was manifestly the intention of the parties, that monthly 
estimates should be made of the work performed and payment 
made for three-fourths the amount thereof, on presentation of 
the engineer's certificate. The amount thus found, was due 
absolutely, and depended upon 110 contingency. There was 
nothing due and payable until the expr:·atiou of each month, 
and whether the one-fourth, which was reserved, sbonld ever 
become payable, depeuded upon the contingency of the con
tract being fully performed, for it was stipulated, that if the 
parties of the first part should net well and truly perform all 
their covenants, "any balance for work done on said road, 

YoL. xxxv1. 27 
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which would have been due to said party of the first part 7 

shall be forfeited and become the right and property of the 

company." 
The rights of the parties depend upon the condition of 

things as they existed at the time of the service of the orig

inal writ on the trnstee:s, and could not be modified, or chang

ed by subsequent transactions. The fact that the contract 

was finaHy completed cannot therefore change the result. 

According to the disclrnrnre of the trustees the amount due 

for work performed in November was two hundred dollars. 

One hundred and fifty d0Hars1 being three-fourths of that sum 
was due absolnte1Y; for wbich the defendants are chargeable. 

Neal being the first attaching creditor after this became due 

a11d payable, is entitled to hold that amount7 his judgment 
exceeding one hundred and fifty dollars. 

• In December, the whole amount of work performed, was 
$l602,421 of which three fourths, or $1201,81½ was due 
absolutely after the expiration of that month, and for which 
defendants are also chargeable. 

This latter fond must b,a appropriated to satisfy the judg

ments of the several parties according to priority of attach
ment, whose attachments on their original writs were made 
after the work for December became d11e and payable. Par
ties whose attachments were made in December will not be 
entitled to hold any pmtion of this fond, such attachments 

having been made prematurely. 

The defendants are hable to pny interest on the amount 

in their hands for which they are charged, from and after the 

day on which demand of payment was made upon them. 

When the defendants were summoned as trustees by the 
pla1ntiff :in the original action they had no goods, effects or 

credits of the principal defendants in their hands or posses
sion, which could be reached by process of foreign attach

ment. 
According to agreement a nonsuit must be eniered. 

SHEPLEY, C. J., and HATHAW AY1 J., concurred. 
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Dow versus Dow. 

Construction of a will, 

Whether the word "bequeath" means the same as "devise," when uscu in a 
will, is to be de"termincd, by the connexion in which it is found. 

The term " dower" ha1, an established meaning and refers exclusively to real 
estate. 

ON FACTS AGREED, 

AcTION OF DowER, 
'rhe statement of facts alteged a sufficient ground of action, 

if the construction, given to the will of the testator by the 
demandant, was correct. 

By his will, the testator gave all his personal property to 
the demandant, and all the rents and profits, and sole man
agement and control of aH his real estate ( excepting wha~ 
was therein bequeathed) until his youngest child should arrive 
at 21 years. 

To this clause was added - "It is however distinctly 
understood, that it is not my wish or intention in any event, 
to deprive my said wife ( demandant) of the right of dower 
in any of my said estate ( except as above excepted) which 
she would be legally entitled to, were I to die intestate." 

He then directed his estate, when his youngest child be
came of age, to be divided among his children, of whom the 
tenant was one, excepting the dower as aforesaid, and made 
one specific bequest of real estate. 

Subsequently the testator made a codicil, by which he re
voked and altered his said wiH so far as to give full force 
and effect to the several devises and beqnests made by his 
codicil, and so far as the provisions of the will were inconsist
ent with the provisions of the last instrument. 

In another provision, he revoked that part of the will re
lating to the tenant, and devised to him and his heirs: the tract 
of land described in deman<lant's writ. 

The codicil contained several devises and bequests to de
mandant, '' in addition to the provisions made for her, and in 
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addition to the several dev1'ses, bequests and legacies made and 
given to her by his said lm:t will." 

H. A. Sm,ith, for tenant. 
1. The plaintiff having accepted the very liberal provisions 

made for her in the will of her husband, is not entitled to 
dower in his lands "uuless it appears by the will that the tes
tator plainly so intended. R. S. c. 95, ~ 13. 

The testator expressly excepts from his estate out of which 
he intends his wife shall be endowed, " what is herein be
queathed." The words "except as above excepted," can only 
refer to the exception in the former part of the same clause, 
where he gives to his wife the control ~nd management and 
rents and profits of all his real estate, "excepting what is 
herein bequeathed." If the land in which the dower is claim
ed was so bequeathed, she is barred of her dower in it by the 
terms of the will. 

2. Whatever questions may arise in relation to the plain
tiff's right of dower in other lands of the estate under the 
first will, all uncertainty in regard to the defendaut's land in 
which dower is claimed, is removed by the codicil. By this 
instrument the defendant's land is brought within the excep
tion in the second clause of the will, and is as much entitled 
to exemption from dower, as either of the specific devises 
made in the will. 

The devise to defendant purports to convey a perfect title 
without reservation or incumbrance, and must be construed 
'' to convey all the estate of the devisor therein which he 
could lawfnlly devise." R. S. c. 92, ~ 26. 

Stackpole, for dernandan t. 
To bar the demandant's claim of dower, it must appear, on 

a fair construction of the whole instrument, that such was the 

intention of the testator. R. S. c. 95, ~ ~ 11, 12 & 13. 
The iutention of the testator must be gathered from the lan
gnage used hy him in making his will. 

No devise, bequest or legacy is given to the demandant in 
lieu of dower. "So far as snch provision in favor of the 
wife is not distinctly expressed to be in lien of dower, it is 
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immaterial whether it is liberal or otherwise. In the codicil 
the devises to demandant are all in addition to those made by 
the will. 

By the use of these expressions, the testator clearly nega
tives the idea that it was his intention, that any or all the 
specific devises made to his wife, were made to her "in lien 
of dower in his real estate. 

The specific devise to the tenant, is made from what, under 
the provisions of the will, might l'lave been a part of the re
siduary estate to be distributed according to the terms of the 
third clause thereof, which is clearly subject to dower. In 
that specific devise to defendant, nothing is said about its be
ing made discharged of dower, and of course the devise could 
have no greater effect than a deed of quitclaim, or a grant 
without covenants of warranty, neither of which, unless join
ed in by the wife, could operate a conveyance or discharge 
her claim of dower, directly or by way of estoppel. The 
provision in R. S. c. 92, <§, 26, does not enlarge the power of 
the testator, but simply establishes the rule of construction to 
be applied to devises. 

The question then arises, what is embraced in the words 
(" except as above excepted") used in the will. This expres
sion follows the provision of the second clause, giving to the 
plaintiff the control and management of the real estate, un
til the full age of the youngest child, with the rents and 
profits, and applie:; to the appropriation of a certain portion of 
the rents and profits, to the payment of certain contingent 
legacies, for which no other specific mode of payment is 
made by the will. To such an appropriation the language 
"herein bequeathed" properly applies. The word "bequeath
ed" is not the proper term by which to pass the title to real 
estate, and is not considered as having the same import with 
the word devise, in any case, except when it cannot by its 
connexion in the sentence be applied to personal estate. Here 
used, it most clearly applies to the rents and pro.fits to accrue, 
and not to the real estate from which the same are to be de
rived. This construction does not require any change in the 
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proper meaning of the ,vord "bequeathed," while the appli
cation of it to the specific devises of the parts of the real estate 
would require such a change. That these words have the 
meaning we attach to them, also appears from the subsequent 
general recognition of the widow's right of dower by the 
will. 

The testator gives to his wife all the personal property, 
"except such part thereof as may necessarily be disposed of 
for the payment of his just debts as aforesaid." And he also 
gives her, in addition to other devises, &c. dower in all his 
"estate," ( except as above excepted,) that is, with the same 
exception applied to the real estate disposed of for the pay
ment of debts as is made in regard to personal property so 
disposed of. 

Smith, in reply. The effect of accepting the provisions in 
the will is given by statute, and not by the testator. The 
provision for the widow is presumed to be in lieu of dower 
unless the contrary is clearly expressed. 

1'he addition to the pn-'visions in the will referred to in 
the codicil are explained by the testator to be in addition 
to the "several devises, bequests and legacies." Dower is 
neither. 

According to plaintiff's reading, the testator desired that 
his widow shonld have all the rents and profits of his real 
estate, not "excepting what is herein bequeathed," but ex
cepting what is appropriated to the payment of legacies, &c., 
making the exceptions apply to rents, &c., and not to real 
estate. The objection to that reading is that no bequest of 
the rents and profits is made except to plaintiff; neither arc 
they set apart and appropriated as such to the payment of 
debts, &c. The testator is made to say that his wife shall 
have all the rents, &c., except what is herein bequeathed for 
the payment of debts, &c. A bequest is a different thing 
from a designation or appropriation for such purpose, and 
there is nothing in the cormection to warrant snch a perver
sion of the word. A bequest is a testamentary gift, and for 
all that I have learned may as well be employed in the trans-
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m1ss10n of real as personal property. In other parts of the 
,;vill and codicil the word is used for that purpose. The tes
tator bequeaths a house and land to Mary Marshall Dow; to 
John Ra11dolph, $500, in addition to land devised and be
queathed by the will ; to defendant 25 acres of land in lieu of 
bequests which was only of real estate, and throughout the 
will and codicil the word is used in that sense. The plaintiff 
is therefore compelled to sustain a forced and unnatural con
struction of the will by an unwarrantable perversion of the 
meaning of words. 

The opinion of the Court was drawn up by 

How ARD, J. -The demandant is entitled to dower, unless 
her claim is Larred by her acceptance of the provision made 
for her in the will of her husband. It is provided by the Re
vised Statutes, (c. 95, <§, 13,) that where such provision is 
made, the widow shall elect whether to accept it or claim her 
dower ; but she " shall not be entitled to both, unless it ap
pears by the will: that the testator so intended." 

'l'he personal property of the husband was bequeathed to 
his wife, the demandant ; and in the same clause of the will 
is a further provision for her benefit, in the language follow
ing: - " It is also my will and pleasure that my said wife 
should ha\'e the sole management and control, and receive all 
the rents and profits of all my real estate at the time of my de
cease, e:rcepting what is herein bequeathed, so long as she shall 
remain my widow, or until our youngest surviving child shall 
be of lawful age; but in case of her decease or intermarriage 
before that period, it is my wish that said real estate may be 
placed under the care and direction of such guardian of my 
minor children, as may be appointed by the Judge of Probate 
for the time being. It is, however, to be distinctly under4 

stood, that it is not my wish or intention, in any event, to de 4 

prive my said wife of the right of dower in any of my said 
estate, ( except as above e:uepted,) which she would be legally 
entitled to, were I to die intestate." The testator then pro 4 

vided in the next clause of his will, that when the youngest 
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surviving child should become of age, all his "estate then re

maining, excepting the dower as aforesaid, and that, at the 
decease of my said wife, .should be equally divided" between 
the surviving children nmned, including the tenant, in the 

same manner as property would he divided by law, among the 
heirs of an intestate estate. 

By a codicil, the testatot· revoked and altered his will, "so 
far as to give full force and effect to the ~everal devises and 
bequests herein mentioned, and so far as the provisions made 
in my said will may be inconsistent with the provisions made 

in this codicil." He then revoked the bequests and legacies 
to the tenant, and one other child, provided in the will, and 
devised by codicil to the tenant, specifically, the premises in 
which dower is now demanded; aud made additional bequests 
and devises to his wife, and other alterations in the disposition 

of his property, not material to the present inquiry. 
There is no conflict between the will and codicil in respect 

to the demandant's claim ; they may be construed aud stand 
together. It is apparent that the testator intended, that his 
widow should not be barred of her claim of dower, in his 

lands not devised. lfo used the word bequeath in several 
parts of the will, not in iti; primary legal acceptation, but as 
synonymous with dc1:ise, as is shown by the context, and' in 
that sense it must be interpreted, in giving a constrnction to 
the instrument. \Vigram on \Vills, 11. 'I'he terms "dower 
in any of my said estate, except as above excepted," refer to 

the exception of the realty devised. 'I'he word dower, both 
technically, and in popular acceptation, has reference to real 

estate exclusively. Perkins v. Little, I Maine, I 48 ; Brock
ett v. Ltighto11, 7 Maine, 383. The definition of dower is the 
same at common law. Ilut it is also apparent, that he intend
ed that his widow should not be endowed of such portions of 
his lands as he chose to devise to others, if she accepted the 
provision made for her in the will. Or, in other words, and 
within the purview of the statute, in resrect to such lands, 
it docs not appear by the will that the testator plainly intend
ed, that his widow should be eutitled to dower, after having 
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elected to accept of such provision as he had made for her in 
lieu of dower, :md she is therefore barred by statute. 

The tenant, conset1uently, holds the premises devised to him, 
discharged of all claim of dower by the demandant, and a 

nonsuit must be entered. 

(*) W1LLr.rn H. BYRAM versus JoHN P. HuNTER • 

.A.n order for a specified sum, drawn upon an incorporated company, and 
payable to order, is not deprived of its negotiability by a statement, truly 
made therein, that it was drawn in compliance of a vote of the company. 

The drawer of a draft, having knowledge that the drawee had, under an as
sertion of a want of the drawm's effects, refused to pay on presentment, 
waives the proof of legal notice of the dishonor, by promising to the holder, 
that he would arrange with the drawee, so that the draft should be paid. 

In a suit by the indorsee against the drawer, it will avail nothing to the de
fendant, that the paper docs not, on its face, admit that it was drawn for 
value. 

ON REPORT from Nisi Prius, RrcE, J., presiding. 
AssuMPSIT. 

The Kennebec Log Driving Company are a corporation. 
They voted "that John P. Hunter be paid two hundred dol
iars in full for all claims hP- may have upon the company." 

Hunter drew a draft upon the company, as follows; -
" Please pay to E. G. Byram or order two hundred dollars, 
the same being in compliance with a vote of the company." 
This action is brought upon that draft, the same having been 
indorsed by the payee to the plaintiff. 

The indorser was called as a wituess by the plaintiff, and 
testified that, while the draft was in his possession, he pre
sented it to Abner Coburn, the president of the company, for 

acceptance and payment; that Coburn, after looking at the 
account of Hunter on the books of the company, stated that 

Hunter owed the company, and that therefore he could not 
pay or accept the draft. The witness further testified that, 
at his next iuterview with Hunter, he informed Hunter of Co-

y OL. XXXVI. 28 
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bum's answer ; to which Hunter replied, that he would ar
range with the company so that the draft should be paid. 

On cross-examination, the witness testified that he could 
not tell how long it was after the draft came into his hands 
before he presented it to Coburn, but it was the first time he 
saw him in town; that it was more than two weeks after he 
presented it to Coburn before he notified Hunter, who was 
then absent. 

The clerk of the company also testified for the plaintiff, 
that "the reason given for not paying the draft has been that 
there is a balance due from Hunter to the company." 

The plaintiff here stopped; and the defendant's counsel 
moved for a nonsuit, which motion being denied, a default 
was entered by consent, with leave to take it off, if in the 
opinion of the full Court the plaintiff is not entitled to re
cover on the foregoing testimony. 

Danforth o/ Woods, for the defendant. 
I. The action being brought by the indorsee, is not sus

tainable, for the draft was not a negotiable instrument. It is, 
in legal intendment, payable out of a particular fund. Sup
pose the amount voted was less than two hundred dollars, or 
that the vote was illegal., or had been rescinded before the 
draft was drawn, it could not be paid. 'I'he validity of the 
draft depended on the validity of the vote. The draft, there
fore, does not show, upon its face, that it was absolutely and 
without qualification to be paid. The credit was given to the 
vote and not to the drawer. Bailey on Bills, L6, and cases 
there cited. 

2. If the order was not negotiable, there is no evidence of 
indebtedness by the defendant to the plaintiff. It may have 
been that the defendant sent by the payee, as his servant, for 
the money voted him by the company. He certainly intend
ed to have that particular money paid over and no other, and 
if the money was to have been obtained for his own nse, we 
do not perceive how he could otherwise have worded the or
der. There are no words in it expressing or tending to show 
that the defendant had received any valirn. The form of the 
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order does not carry a personal credit, but the holder must 
have relied upon the vote of the company referred to therein, 
and if drawn for the benefit of the payee, it could at most but 
operate as an assignment of the claim under that vote. This 
is a common practice, and is, perhaps, the most reasonable 
view of the case. Legro v. Staples cy- trustee, 16 Maine, 252. 
In either case it could create no debt against the defendant, 
which could be recovered in this action. 

3. If the instrument is to be deemed a negotiable one, there 
was no sufficient demand or notice. 

4. The case shows nothing which can excuse the want of 
seasonable demand and notice. The decided cases have as 
yet recognized but one exception to the rule requiring such 
demand and notice ; and that is an absolute want of effects 
in the hands of the drawee i an exception which has al ways 
been matter of regret to the Courts. Bickerdike v. Bollman, 
1 D. & E. 405. Hence, when the drawer has reaso11able 
expectation that the bill will be accepted, or there is a run
ning account between the drawer and drawee, a prPsentment 
and notice has been considered necessary. Campbell v. Pet
tengill cy- al. 7 Maine, 126 ; Opinion of Ellenborough in 
Brown v. 111ajfey, 15 East, 221 i Rucker cy- als. v. Hiller, 16 
East, 43; Prideux v. Collier, 2 Starkie, 57. 

Now we contend, that the drawer had reasonable expecta
tion, that the order would be accepted. The language of the 
vote implies this. It was a matter unconnected with other 
transactions, and the vote was to pay unconditionally, not to 
allow an account. 

Again, it appears from the testimony, that there was an ac
count, between Hunter and the company, at least that is the 
jnst inference. And this brings us to another point, that in 
fact it does not appear but that the drawer had funds in the 
hands of the company, when the order was drawn, and the 
burden of proof is upon the plaintiff to show this. Bailey on 
Bills, Phillips & Sewall's Ed. 303. 

'l'he most that can be made out of the testimony is, that 
there was a balance· due from Hunter, when the draft was 
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presented; and even that is not shown satisfactorily or by 
competent evidence. Nothing shows that the balance was 
not the other way when the order was drawn ; and if the 
company had effects then, it won Id be sufficient. Bailey on 
Bills, 307. 

Evans, for the plaintiff. 

How ARD, J. - It is essential to a bill of exchange, that it 
should be payable in money, absolutely, and without any 
contingency which would embarrass its circulation. Contin
gencies as to the amount, the event, the fund, or the person, 
have been regarded as such embarrassments to the negotiation 
of bills and notes, as to render them invalid for commercial 
purposes. 

The instrument declared on, in this case, is a draft upon 
the drawees to pay to the assignor of the plaintiff, or order, 
two hundred dollars, in compliance with a vote of the com
pany of which they were the directors. It is a request for 
them to pay a particular sum of money, due from the com
pany to the drawer. It is payable absolutely. Upon its face 
there is no apparent t,ncertaiuty affecting its negotiability, and 
technically, it may be regarded as a bill of exchange. Chitty 
on Bills, c. 5, p. 132, 139; Bayley on Bills, c. 1, ~ 6; Story 
on Promissory Notes, ~~ 22, 25, 26 ; Story on Bills, ~ 46. 

From the evidence reported, we cannot determine that the 
defendant had not reasonable expectation that the draft would 
be duly honored, and he was, consequently, entitled to notice 
of its presentment and dishonor. 

It appears that the bill was presented to the president of 
the board of directors for acceptance and payment, and that 
he declined accepting or paying it, alleging that the drawer 
owed the company. Notice of this was given to the defend
ant, though, as it would :,eem, not seasonable, and with full 
knowledge of the facts, he agreed "to arrange with the com
pany, so that the draft should be paid." This amounts to a 
waiver of the consequences that might have followed the 
}aches of the holder, in presenting the bill, or giving notice 
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of its dishonor. Chitty on Bills, c. 10, p. 501, a; Story on 
Promissory Notes, ~ 364. 

Judgment on the dlfault. 

SHEPLEY, C. J., and WELLS, R1cE and HATHAWAY, J. J., 
concurred. 

FRANKLIN BANK versus CooPER, Executor. 

Where, in a suit upon several distinct indebtments, a set-off claim is allowed 
by the jury, the law presumes the amount to have been allowed ratably 
upon each of the indebtments. 

A surety upon one of such indebtments, has no right to claim, that such set
off be applied by priority, upon that particular indebtment. 

ON FACTS AGREED. 
On Jan'y I 1; 1849, an action in favor of the plaintiffs was 

pending against W. & H. Stevens, upon the following notes 
and drafts, on which said W. & H. Stevens were liable, viz.: 

Three notes signed by them as principals, and by the de
fendant's testator, as surety; -

A draft made by J. 0. P. & F. Stevens for $810,28, 
accepted by W. & H. Stevens, and indorsed to the plaintiffs ; 

A note made by J. 0. P. Stevens for $1200, payable to W. 
& H. Stevens, and by them indorsed, waiving demand and 
notice; -

A draft made by J. 0. P. & F. Stevens, for $1425, ac
cepted by W. & H. Stevens and indorsed to the plain
tiffs ; - also,-

A note made by W. & H. Stevens, for $600, negotiated 
to the plaintiffs. 

On the same Jan'y 11, 1849, the plaintiffs held drafts of 
about $6000, against the firm of C. & G. W. Stevens. 

'l'he bark Keoka was placed in the hands of the plaintiffs, 

upon their written stipulation, that it should be sold, and its 

avails appropriated as follows; -
1. To discharge said drafts of about $6000, against C. & G. 

W. Stevens; -
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2. to pay Franklin Stevens $1500; -
3. the residne to be applied " on demands which the Frank

lin Bank, [the plaintiffs.] have against W. & H. Stevens. 
The bark was sold, and its avails amounted to $8663,91, 

making a balance of $1263,64, to be appropriated according to 
said agreement, towards the said demands in suit against W. 
& H. Stevens. 

For that balance W. & H. Stevens filed their set-off ac
count in said suit and its amount was allowed by the jury, 
leaving a large judgment against W. & H. Stevens. 

That judgment being unsatisfied, the plaintiffs have brought 
this action against the surety on the three first above men
tioned notes, being a part of the demands npon which judg
ment against '\V. & H. Stevens was recovered. 

Among said demands the one earliest payable was that of 
$1200, made by J. 0. P. Stevens, and indorscd by said W. 
& H. Stevens. The demands which had the next earliest 
pay day were the notes now in suit. 

'I'he defendant contends that, as his testator was merely a 
surety, the said balance of $1253,64, should be applied to 
the notes which he signed, being the three notes now in suit. 
By agreement of parties, the action was then defaulted, and 
continued for such judgment as the law, upon said facts shall 
require. 

H. W. Paine, for the plaintiffs. 
1. The payment should be applied to the note for $1200, 

as that note was older and fell due before either of the notes 
in suit. Boody v. United States, I W. & M. 150; Hager v. 
Borgent, 1 Bay. ( S. Car.) 497. 

2. If this be unsound, it is then contended that the payment 
shall be applied first to the note for $600, as for this the plain
tiffs had no security. Portland Bank v. Brown, 22 Maine, 
295. 

3. If neither proposition be sustained, then it is contended 
that the payment shall be applied pro rata, upon all the notes 
and drafts held by the plaintiffs, on which the judgment was 
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recovered. Cumberland Bank v. Cunningham, 24 Pick. 

270; Blackstone Bank v. Hill, 10 Pick. rn9. 
Evans, for the defen<lant. 

That claim against W. & H. Stevens, which first became 

payable, wma: for the debt of J. 0. P. Stevens, on which W. 
& H. Stevens were merely indorsers or guarantors. Where 
the parties do not appropriate payments, the law will apply 
them to the proper individual debt of the payer, in preference 
to his liability for third persons. 'l'his, too, is the justice of 
the case. One's property should go to pay his own debts be

fore those of another. 'l'he sureties have a right that it should 
be so applied. 

It dnes not appear that w·. & H. Stevens ever were inform

ed of the receipt of these proceeds, or had opportunity to elect 
how they should be applied. It was not a payment in the 
ordinary mode. 

The plaintiffs made no election where to apply it, but by 

bringing suit against W. & H. Stevens, on all the demands 
held by them, and giving no credit, elected not to allow it on 
any; and the debtors may now elect. Portland Bank v. 
Brown, 22 Maine, 297. 

,vhere money is paid, and no application is made by either 
of the parties, the law will make such application as it deems 
just and reasonable. Robinson v. Doolittle, 12 Vermont, 246. 

It is just and reasonable that it should be applied to the 
oldest debt of the party paying, in preference to an older one 
where he is merely surety. 

How ARD, J. - On January 19, 1849, the plaintiffs receiv
ed the proceeds of the bark Keoka, to be appropriated accord
ing to the terms of their writte11 agreement with 0. & G. 
W. Stevens, dated January 11, 1849. There was a provision 
in the agreement, that after certain specified payments were 
made, the remainder was to be applied " 011 demands the 
Franklin Bank have against W. & H. Stevens." The bank 
then had two drafts on W. & H. Stevens, and by them ac
cepted, not then due, and a note of a prior date, signed by 



MIDDLE DISCI'RIO'I'. 

Franklin Bank v. Cooper. 

them, pay:1ble to their own order on demand, and by them in
dorseJ ; also a note over due, on which they were indorsers 
waiving demand and notice, together with the three notes 
now in suit. 

After the maturity of the drafts, the plaintiffs sned W. & 
H. Stevens on all of the notes and drafts, in one action, and 
they filed in set-off, generally, the amount of the remainder 
thus reeeived by the plaintiffs for their benefit, which was 
allowed by the jury, in set-off, generally, and judgment was 
rendered for the plaintiffs for the residue. 

The testator was surety 011 the three notes in suit, but had 
no connection ·with any of the other notes mentioned, or with 
the drafts. The defendant insists, that the remainder_ of the 
proceeds of the bark shonld be applied, exclusively toward 
the payment of the notes in suit. 

The general doctrine of tbe rights of debtors and creditors, 
respectively, to appropriate payments, does not appear to be 
involved iu this case. For both debtors and creditors, in the 
former case, ( Bank v. JV . .y H. Stevens,) having neglected 
previously to apply the payment, at the trial the debtors 
claimed to have it allowed against all of the demands in gross, 
and it was so appropriated, by consent of the creditors, or by 
operation of law. 

The plaintiffs and the principal had a right to apply the 
payment to any or to all of the demands, as they preferred, 
and the defendant, as surety, cannot change their application. 
He does not appear to have had any legal connection with the 
fund from which the payment was made, and he has no right 
to complain of the appropriation. 

The application of the payment has, in fact, been made in 
accordance with the original agreement of the plaintiffs, and 
the intention of the parties in interest. And it may fairly be 
deduced from the doctrinAs of the civil and the common law, 
on tbe imputation or appropriation of payments, as a just con
clusion in this case, that as the plaintiffs blended their de
mands in one suit, forming but a single claim against "\V. & 
H. Stevens, and as the general payment was set off against 
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that claim, all the demands were satisfied ratably, and that the 
notes now in suit were paid in that proportion. Domat's Civil 
Law, by Strahan, B. 4, T. J, ~ 4, Rule 7 ; 1 Poth. Obl., by 
Evans, Part 3, c. I, Art. 7, ~ 532, Rule 5, n. a; Devaynes v. 
Noble, 1 Meriv. 605- 607; Perris v. Roberts, 1 Vernon, 34; 
Shaw v. Picton, 4 Barn. & Cress. 715 ; Favenc v. Bennett, 
11 East, 42 ; Pattison v. Hull, 9 Cowen, 762- 776, n. b ; . 
Blackstone Bank v. Hill, 10 Pick. 129; Cornmercial Bank v. 
Cunningharn, 24 Pick. 276. 

The plaintiffs will have judgment upon the notes declared 
on, deducting the accounts paid, in the mode stated. 

SHEPLEY, C. J., and TENNEY and W ELLS1 J. J., conf!urred. 

(*) STATE versus SEYMOUR, 

That the acts, necessary to constitute the crime of burglary, were committed 
in the night time, is sufficiently stated by an averment in the indictment, 
that they were committed on a specified day, about the hour of twelve in the 
night of the same day. 

INDICTMENT for burglary, charging that the breaking, enter
ing and stealing were committed on a specified day; "about 
the. hour of twelve in the night of the same day." 

After a verdict of guilty, the defendant moved in arrest of 
judgment, for the reason that it did not appear from the in
dictme1;t that the acts were committed in the night time. 

H. W. Paine, in support of the motion. 
The bill is drawn with reference, apparently, to<§, 8, c. 155, 

R. S. 
The verdict of guilty is but a verification of the averments 

in the bill. If the charge does not necessarily import a crime, 
there can be no sentence. State v. Godfrey, 24 Maine, 252. 

May it not be true that the defendant broke and entered 
"about the hour of twelve in the night" and equally true, 
that he did not break and enter in the night time? That is, 
"during that part of the natural day when the light of the 

VoL. xxxv1. 29 
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sun has so far disappeared, that the form of a person could not 

be distinguished ?'' 
The word " about" is defined by Lexicographers to signify 

" near to" - in point of time, place or number. 
How near in point of time must two events occur, that it 

may with propriety be said that one took place about the time 
the other did? How long before or after the occurrence of one 

event must another event happen, to make it improfer to say 
they occurred about the same time ? 

The word about is one of the loosest and most indefinite 
in the language. It is used to indicate a want of certainty7 

to show that the per~on using it does not :intend to he pre

cise. 
In State v. Baker, 34 Maine, 52, it was held that an aver

rnent that an offence was committed "about the first day of 
August" was bad. And though the time was not material, 
and the proof might apply to a day long before or long after 
the <lay stated, it was too indefinite and uncertain. 

Suppose defendant had been charged with breaking about 
the hour of eight in the night, would that he sufficient ? Yet 
that case does not in principle differ from this case. 

It may be said, that a proper punctuation would remove the 
dif-ficulty, that a comma after the word "twelve" would show, 
that defendant was charged with breaking in the night about 
the hour of twelve. 

But it will har<lly be contended, that when the language of. 

an indictment is ambiguous, it is to be construed most strongly 
against the accused. 

It was held in Massachusetts to be n1111ecessary to set forth 
the honr when a burglary was committed, because of the 

peculiar provisions of their statute, and it is intimated, that 
it would be necessary to state the hour but for that statute. 
Commonwealth v. TVilliams, 2 Cush. 583. 

Does the word "burglariousJyn cover the supposed defect ? 
A felonious taking is larceny; but it would not be enough 

to charge one with a folouious taking, without averring that 

he stole. 
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Mnrder is killing with malice aforethought; but to aver that 
one killed another with malice aforethought, without averring 
that he murdered him, would not be sufficient. 

To allege that one sold ardent spirit against the form of the 
statute, is not enough. It must be averred that he was not 
licensed. 

Defendant is not liable under ~ 11, c. I 55, because there is 
no averment that the occupants were put in fear. Nor can 
the defendant be sentenced for simple larceny, because the 
number of articles taken is not stated. Hawk. B. 2, c. 25, 
<§ 74. 

Such a count would be bad in a writ for trespass. 

R. C. Vose, County Attorney, contra. 

PER OuRIAM. - Motion overruled. 

(*) DENNISON ~ al. versus BENNER. 

Persons summoned as trustees to the principal defendant are parties to the 
suit. 

They are parties adverse to the plaintiff. 

A creditor brought two separate suits against different persons. In one of 
the suits, he summoned trustees. He then proposed in writing to another 
creditor of the same defendants, that he would discharge his said claims, 
upon receiving, among other things, "an obligation from the adverse parties 
to forbear any suit or trouble to him on account of his proceedings against 
them." - Held, that an instrument signed by the defendant in one of said 
suits, containing, first, a formal receipt in full of all demands, and secondly, 
an agreement that " neither party " should be entered in the suit against the 
other defendant and trustees, does not constitute the obligation contemplated 
in the plaintiffs' ·written proposal. 

ON FACTS AGREED. 

The plaintiffs, being merchants in Boston, were creditors of 
one John Benner, against whom they had a suit pending in which 
his property is attached, and several persons summoned as his 
trustees. And they have brought this suit against Washing
ton Benner for fraudulently concealing the property of their 
debtor, John Benner, and in this suit have attached property 
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and summoned trustees. One Hanson, of Boston, also had a 
large debt against Washington Benner, who was unable to 
pay, because his property was attached in this suit. 

Hanson thereupon procured an agreement signed by the 
plaintiffs as follows. - "We have agreed with Mr. J. B. Han
son to settle our claim against John Benner, and discharge the 
suit against 'Washington Benner, upon the payment of five 
hundred and fifty dollars cash, within thirty days, and an obli
gation from the adverse parties to forbear any snit or trouble 
to us on account of proceeding against them. Boston, Febru
ary 15, 1849." 

Hanson then came to Maine, and undertook with Washing
ton Benner to discharge the plaintiffs' claims against the Ben
ners, and gave to Washington Benner the following paper: -

" Received of Washington Benner five hundred and fifty 
dollars, in full discharge of all claims in favor of J. N. Den
nison &. Co., and against John Benner of Waldoboro'; and 
the action now pending in favor of J. N. Dennison 9'" Co. 
v. John Benner, in D. C. M. D. Lincoln county, is to be 
entered neither party, and the action of J. N. Dennison & 
Co. against Washington Benner, now pending in D. C. M. D. 
Kennebec county, is to be entered neither party; and I, the 
said J. B. Hanson of Boston, hereby, in consideration aforesaid, 
obligate myself to the full performance of the above stipula-
tions. Feb. 20, 1849. "J. B. Hanson." 

Hanson, having returned to Boston, proposed to pay the 
plaintiffs the $.l'>:30, and to close the business. 

The plaintiffs thereupon wrote an order upon their attorney 
at Waldoboro', as follows:·-" Having made an arrangement 
to compromise our claim on John Benner, on certain condi
tions, which have been fulfilled, we request you to hand over 
to said Benner his notes which are in your hands. -

" Yours truly, -J. N. Dennison & Co." 
Also an order upon his attorneys at Augusta, as follows : -

" Having made an arrangement to discontinue our suit against 
Washington Benner, on certain conditions which have been 
fulfilled, we request yon therefore to cause said suit to be dis-
charged. "Yours truly, -J. N. Dennison & Co." 
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'l'he plaintiffs offered these orders to Hanson, who refused to 
receive them, claiming that as Washington Benner had paid 
the $550, the notes of John Benner should be delivered for 
the use of Washington. To this course, the plaintiffs would 
not assent. Hanson then made a tender to the plaintiffs, of 
which they gave him a written acknowledgment as fol
lows: -

" Boston, Feb. 28, 1849. 
" We acknowledge, that J. B. Hanson on this day tendered 

us $550; also that he tendered us a paper signed by Wash
ington Benner, of which the following is a copy: -

" February 20, 1849. 
Received of J. N. Dennison & Co. one dollar in full of all 

claims and demands of every description, and the action now 
pending in the District Court in Lincoln county, J. N. Denni
son o/ Co. v. John Benner o/ trustees, is to be entered neither 
party both as regards principal and trustees, and the action 
J. N. Dennison o/ Co. v. myself, in the District Court, M. D. 
Kennebec county, is to be entered neither party. 

(Signed,) "Washington Benner." 
It was agreed by the parties, that if the foregoing facts 

constitute a defence, the plaintiffs are to become nonsuit; 
otherwise the action is to stand for trial. 

Shepley o/ Dana, for the plaintiffs. 
The paper signed by the plaintiffs, if it is to be treated as 

a binding contract, was simply a consent to take a part of 
their debt in discharge of the whole, upon conditions never 
performed or offered to be performed. In giving up so large 
a portion of their debt, they wished to be free from all danger 
or necessity of further litigation or expense. They therefore 
required "an obligation from the adverse parties to forbear 
any suit or trouble to them." 

The only obligation that was offered was the informal re
ceipt of Washington Benner, and his agreement that the suit 
against John Benner and trustees, should be entered "neither 
party." It does not appear that either John Benner or the 
trustees were consulted, or that they consented to the ar-
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rangement, and nothing prevented them from ignoring the 
settlement, and obtaining heavy costs against the plaintiffs. 

When informed that tlv:! money and papers were ready, the 
plaintiffs expressed a will:ngness to receive the same as they 
had agreed, and sent to Hanson their orders upon their attor
neys. But when they discovered that, instead of treating with 
their debtor and discharging hirn, they were called upon to 
deal with speculators, and to sell John Benner's note without his 
knowledge or consent, and this too without any offer of the 
obligations insisted upon in whatever agreement there was, 
they very properly refused to deal further with this Hanson. 
If they were bound by any agreement, this step demanded by 
Hanson was no part of it. They took the only safe course. 
They were bound to no other, and the action should stand 
for trial. 

Morrell, for the defendant. 
The paper signed by the plaintiffs constituted Hanson their 

agent, to settle with the Benners and to discharge their claims. 
So it was meant. So Hanson understood it, and acted upon 
it. After Hanson's return to Boston, they recognized his 
doings in their behalf. 

Upon this construction; the on! y question that arises is, 
whether the terms imposed in the instrument have been com
plied with by the defendant. 

"Payment" of the sum stipulated for was made within 
the time mentioned (the 20th February,) and it was agreed, 
as stated in the paper signed Ly Hanson of that date, and 
received and accepted by the "adver~e parties," that the suits 
then pending could be entered neither party. Washington 
Benner also gave a written '' obligation" or release of all claims. 

There is no complaint that the suit of Jno. Benner has not 
been disposed of as agreed; nor that the defendant has not 
been ready so to dispose of the suit against him. 

But it is argued, that the terms of the plaintiffs' agreement 
required an obligation from "the adverse parties to forbear 
any suit or trouble," and that these terms have never been 
complied with. 
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What sort of obligation does the instrument provide for? 
An obligation in writing, under hand and seal ? The instru
ment does not in terms provide for an obligation in writing, 
and the language employed does not necessarily, nor ordi
narily imply an agreement in writing. If the plaintiffs will 
insist upon a literal and strict construction of the instrument, 
they are entitled to that, but to no more. 

Bnt what did the plaintiffs intend ? It is reasonable to sup
pose, that they intended, when the claim was " settled and 
suit discharged," to have such obligation from the Benners, 
either verbal or written, as would free them from future 
trouble. Such indemnity they were fairly entitled to, and 
they have got it. 

What did the case reqr..ire ? The plaintiffs had a suit against 
John Benner on his promissory notes to them. It will not 
be contended that the plaintiffs, upon the settlement of those 
notes and the suit founded on them, needed or expected a 
written obligation from him "to forbear any suit or trouble 
on account of proceedings against him." By the voluntary 
settlement of the demand, he had waived all claim for cost 
and that difficulty would be folly met by the verbal obligation 
for the arrangement of the suit. 

But it is said there were trustees, and "nothing prevent
ed them from claiming cost." The case does not show 
that the trustees were in a position to claim cost, or were 
entitled to it, and if they were, the answer is, it is not against 
the payment of cost that the " obligation" was to provide; it 
was "to forbear any suit or trouble,'' &c. Moreover the 
trustees are not "the adverse parties" named in the paper of 
Peb. 15, who were to give an obligation to forbear. The plain
tiffs' proceedings against them were not of such a character 
as made it necessary to provide for it. 

But we are not left in doubt as to what sort of obligation 
the plaintiffs expected and required. Hanson, having settled 
and discharged the claim and suit against the defendant, re
turned to Boston and notified the plaintiffs of his doings. With 
the knowledge of what had been done by Hanson, and in pur-
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suance thereof, on the 28th of February they write to their 
attorney in the snit against John Benner, and who had the 
notes, that " the conditions have been fulfilled," and req11est 
him to deliver up the notes. In this note there is a direct 
recognition of the settlement made by Hanson and of his 
authority to make it, and an express and unqualified admis
sion that the conditions upon which the claim upon John 
Benner was to be compromised, had been fulfilled. 

Now why is this suit not entered "neither party," accord
ing to the agreement made with Hanson ? 

It is simply owing to some misunderstanding or disagree
ment betwe~n Hanson and the plaintiffs, in no way connected 
with the defendant, and growing out of matters not involved 
in, or connected with, the settlement of the claim against John 
Benner and the discharge of the suit against the defendant. 

It seems that Hanson claimed to have the notes delivered 
for the use of the defendant. But the defendant, in the set
tlement and discharge, did not make the delivery of the uotes 
a condition with the plaintiffs. He gives them an uncondi
tional release, and pays over to their agent the money uncon
ditionally. The defendant never has, and does not, claim 
that Hanson shall hold the money and release until these notes 
are delivered for his benefit. The money and the release are 
unconditionally in the hands of Hanson, who was the plain
tiffs' agent, and the defendant claiming nothing from either ; 
why then should not this snit be discontinued ? 

So far as appears from the terms of the settlement ; so far as 
appears from the statement of facts; and so far as depends 
upon the defendant's disclaimer here, Hanson acted without 
the authority, knowledge or assent of the defendant, iu what 
took place between him and the plaintiffs. The defendant 
had got his discharge, and should not be prejudiced by any 
acts of Hanson. 

But it would seem that Hanson did not refuse to pay over 
the $550, and deliver the obligation of the defendant to the 
plaintiffs, unless they would deliver the notes for defendant; 
for although he proposed to do so, yet when it was declined 
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by them, he immediately offered and tendered both money 
and obligation, which the plaintiffs refused, and which they 
can now have if they choose. 

Shepley &" Dana, in reply. 
The attempt to foist Hanson upon the plaintiffs, as their 

agent, does violence to the case. The paper given him by 
the plaintiffs will bear no such construction. He came to 
them upon an errand of his own; all his desire was to better 
himself hy obtaining an easy discharge for his debtor from 
the plaintiffs. This object was known to them and, of itself, 
would prevent their authorizing him to act at all for them in 
any trust relation. He was acting in concert with this de
fendant, who is the only one he calls upon in Maine ; who is 
the only one that signs any obligation; who is the one that 
furnishes the funds, and demands to be subrogated to the 
plaintiffs' rights against John Benner. In the face of all this, 
the pretence that he was all the while our agent is unfounded, 
and is caused wholly by the exigencies of the defendant's 
case. 

It is argued that the defendant has done all that was re
quired, and has made no claim against the plaintiffs. But 
this affords no reason, if it were so, why the plaintiffs should 
have accepted at the hands of Hanson a less complete dis
charge of claim or suit than was stated in their writing. Be
sides, the suit against J. Benner and trustees is still pending, 
and they have not yet had any opportunity for claiming costs 
against the plaintiffs. John Benner never consented that the 
suits should be entered 'neither party,' nor has he given any 
agreement that he would not claim cost, if the plaintiffs were 
to do what the defendant demands of them. 

SHErLEY, C. J. - The paper signed by the plaintiffs and 
bearing date on February 15, 1849, cannot be considered as 
constituting J. B. Hanson their agent. If Hanson could not 
induce the Benners to accede to the proposed terms of settle
ment, he conld not be required to carry that agreement into 
effect. The plaintiffs could not have maintained any action 

VOL. XXXVI. 30 
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against him npon it. That paper is what it purports to be, 
an agreement or offer of the plaintiffs, to settle their suits: 
against the Benners upon certain terms, and placed in the 
hands of Hanson, that he might avail himself of the benefit 
of it. It would become binding upon the plaintiffs upon an 
acceptance and performance by Hanson. He insists that there 
has been a performance. 'The money to be paid was tendered 
within the stipulated time.. A paper signed by the defendant 
acknowledging the reception of one dollar "in full of all 
claims and demands of every description," and stating that an 
entry of neither party was to be made in the plaintiffs' action 
against John Benner and trustees with respect both to princi
pal aud trustees, and that a like entry was to be made in their 
action against himself, wa:s also tendered. No other paper or 
proof appears to have been presented. 

The plaintiffs, by their agreement, were entitled to have 
'' an obligation from the adverse parties to forbear any suit or 
trouble to us on account of proceedings against them.'' 

Trustees are parties to a suit, and were adverse parties to 
the plaintiffs in their suit against John Benner. If the parties 
defendant in that suit could recover costs against the plaintiffs, 
it would occasion trouble to them on account of those pro
ceedings. No document ,:ir proof was presented to the plain
tiffs showing, that those defendants, either principal or trustees, 
had agreed to an entry of neither party or to relinquish their 
claims to costs. 

The defendant in this action and Hanson assumed to make 
such an agreement for them, but it does not appear that they 
had any authority whatever to do so. Nor does it appear, 
that the suit against John Benner and trustees, has ever been 
discontinued or adjusted in any other manner, or that the 
trustees have been discharged without costs, or that the plain
tiffs are not liable to pay costs to them. 

There does not therefore appear to have been a substantial 
compliance by Hanson with all the material terms offered by 
the plaintiffs. 

It does appear, that they stated in the orders prepared for 
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their attorneys, that the conditions of their agreement had 
been fulfilled. They must have done so under a misappre

hension of their rights or from a willingness to waive a more 
strict performance, if that arrangement was perfected. Han
son declined it; and their erroneous statement or waiver 
founded upon it fell with it. Being part of an arrangement 

never completed the plaintiffs cannot be bound by that declar-
ation. The action is to stand for trial. 

WELLS, HowARD and HATHAWAY, J. J.1 concurred. 

R1cE, J., concurred in the result. 

INHABITANTS OF AuGUSTA versus INHABITANTS OF KINGFIELD. 

:By R. S. c. 32, § 1, mode 2, "legitimate children shall follow and have the 
settlement of their father, ifhe have any within the State, until they gain a 
settlement of their own; but if he have none, they shall in like manner 
follow and have the settlement of their mother, if she have any," 

If the father of the pauper never had any settlement in the State, and has 
voluntarily and absolutely abandoned and deserted his wife and left the 
State; while he is living, she can gain no settlement independent of her 
husband in her own right. 

And if she marry another illegally, while her first husband is living, she can 
acquire no rights by residence under that association. 

But her settlement, at the time of her marriage, is not lost or suspended by 
marrying one having no settlement in the State. 

"Where the mother of the pauper at the time of her marriage lived with her 
father, who had a settlement in the town where they lived, this will not 
authorize the Court to infer that the mother had a derivative settlement 
from her father. 

ON FACTS AGREED, 

AssuMPSIT, for the support of one Granger, a pauper. The 
notice and answer were regular and seasonable. The amount 
claimed was necessarily expended. 

William Granger, the father of the pauper, never had a 

settlement in this State. In Sept. 1815, he marriPd Sally 
Trask, the mother of the pauper, at the house of her father 
in Kingfield, - he then having a settlement in that town, and 
she residing with him. 
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William Granger left his wife and the State, before the 
pauper was born at his grandfather's in Kingfield, which was 
May 6, 1816, and has never contributed to the support of her
f.elf or his child, though she often heard from him, by way of 
other people, as living in New Brunswick, as late as the year 
1842. 

The mother and pauper continued to reside in Kingfield, 
in her father's family, till October, 1821 or 1822, when she 
married one Moody. In F'eb. following, she, with Moody, re
moved into another town, and from thence to Bingham. In 
1849, or 1850, Moody died. They never received aid as 
paupers. 

'I'he pauper continued to reside with his grandfather, and 
did not live with his mother after her marriage with Moody. 
In 1822, the grandfather, with the pauper, moved from King
field to Freeman, where they both lived together till the pau
per became twenty-one years of age. Up to that time neither 
received aid as paupers. Since arriving at twenty-one years 
of age the pauper has gained no legal settlement. 

It was stipulated, that upon these facts, the Court might 
draw such inferences as a jury might, and render judgment 
by nonsuit or default. 

Baker o/ Titcomb, for the plaintiffs, took the following 
positions : -

1. The mother of the pauper had her residence in King
field, which was not changed by the marriage with Granger. 
The pauper's residence was in Kingfield, where he was born, 
the father having no other residence in this State. 

2. 'l'he marriage with Moody, during the life of the first 
husband, was void, and no settlement of the mother of the 
pauper through her was gained thereby, or by her subsequent 
residence with Moody. 

3. 1'he pauper was emancipated, and gained a residence of 
his own, by residing with his grandfather in Kingfield, pursu
ant to ~ 2, c. 122, of Act of 1821. Freetown v. Taunton, 16 
Mass. 52; Granby v. Amherst, 7 Mass .. I; Lubec v. East-
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port, 3 Greenl. 220; Dennysville v. Prescott, 30 Maine, 
470; St. George v. Deer Isle, 3 Greenl. 390. 

Paine ~ Pillsbury, for defendants. 
The plaintiffs are to satisfy the Court, that the defendants 

are chargeable. The burden of proof is on the plaintiffs. 
The case finds that the father never had a settlement in the 

State, and that the pauper has not gained a settlement since 
he was twenty-one. 

1st. The pauper is not proved to have gained a settlement 
in Kingfield through his mother. 

It is true that the mothe'r's father had a settlement in King
field at the time of her marriage, Sept. 28, 1815, and she was 
then residing with him. But non constat that she then had 
the settlement of her father. He may have gained a settle
ment there after she became twenty-one. 

2d. But if the pauper's mother did have a settlement at the 
time of her marriage in 1815, she has since that gained a set
tlement in Bingham, and the pauper derivatively through her. 
She married a second husband in October, 1821 or 1822, and 
by carefully examining the statement, it appears that she mov
ed with her second husband to Bingham sometime in 1826 or 
1827. The pauper, born in 1816, would then have been ten 
or eleven years old. The mother, with her husband, contin
ued to reside in Bingham from 1826 or 1827, to 1849 or 1850, 
receiving no aid as a pauper. 

But it will be contended that the second marriage was void 
and that the pauper's mother could gain no settlement in Bing
ham by living there with a man who was not her husband. 

The statement shows that prior to the birth of his child, in 
1816, the father of the pauper left his wife and child, and 
abandoned the State, but that the wife heard from him as late 
as 1842. 

The facts are not inconsistent with the wife's honesty. She 
may not have been married till the first husband had been 
gone seven years, and up to that time she may not have heard 
from him. A jury would be authorized to infer this in the 
absence of proof to the contrary. 
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The second marriage, therefore, was not illegal and void, 
and the wife might gain a settlemeut under her second hus
band in Bingham. 

But if the second marriage was illegal and void, the woman 
was competent to gain a settlement in Bingham in her own 
right. 

The case abundantly shows that the husband utterly aban
doned his wife in 1815 or 1816 and the State too. Now it 
has been settled that under such circumstances the wife may 
be treated as a feme sole; may contract, sue and be sued. 
Gregory v. Paul, 15 Mass. 31 ; Gregory v. Pierce, 4 Met. 
478; Beane v. Morgan, 4 M'Cord, 148; Arthur v. Broad
wax, 3 Ala. 557. If then a ferne sole for one purpose, why 
not for this ? 

3d. The pauper was emancipated and gained a settlement 
in Freeman, by being there from 1822 till he was twenty-one, 
receiving no aid as a pauper. His father had utterly abandon
ed him; his mother had ceased to have care of him. Wells 
v. Kennebunk, 8 Maine, ;W 1. 

How ARD, J. -It is admitted that the fifthn of the pauper 
never had a settlement within this State. The pauper would, 
therefore, "follow and have the settlement" of his mother, 
if she had any. Statute, 1821, c. 122, <§, 2, mode 2. 

It is admitted that the mother resided with her father, 
when she was married, in 1815, and that he then had a settle
ment in Kingfield. But it is not admitted, or proved, that 
she had a derivative settlement from him; nor does it appear 
that she acquired a settlement in that town, unless it was 
gained subsequently to her marriage. It is not material in 
this case, to inquire where her settlement was, if it were not 
in the town of Kingfield. 

The pauper was born in I 816, and before that time, his 
father had left the mother and the State. The settlement of 
the mother, if she had any, at the time of the marriage, 
would-not be lost or suspended by her marrying one having 
no settlement in the State ; but she could not gain a settle-
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ment in her own right, after marriage, and independent of her 
husba11d, while he was living, and the marital relation subsist
ed. She would be restricted in this respect, by the general 
legal disabilities of a Jeme covert. His absence from her, and 
from the State, and neglect to contribute to her support, 
would not restore her to the rights of a Jeme sole; for, as 
agreed, she often heard from him through others, and as 
late as in the year 1842, as living in the Province of New 
Brunswick. His death could not, therefore, be presumed from 
his absence, nor was the marriage thereby dissolved, 

Where the husband has voluntarily, and absolutely deserted 
the wife, with intention to renounce the marital rights and 
duties, and has gone out of the State to remain, or was never 
an inhabitant of the State; or where he compelled her to 
leave: and continue separated from him, in another State, the 
general rule of the common law imposing upon her the dis
abilities of a married woman, has been relaxed, and she has 
been allowed to act as a Jeme sole, so far as to contract debts, 
and transact business in her own name, and to sue and be 
sued. In such cases she is partially relieved from her legal 
incapacity, from necessity, and in reference to her security 
and protection; but the relief extends no further than the 
objects to he attained. She is not wholly absolved from the 
general obligations, duties and disabilities of a married woman. 
She cannot marry again during the life of the husband; nor 
can she acquire any rights, independent of him, not specially 
authorized by law, which conflict with the matrimonial rela
tion. The law favors the continuance of that relation, and 
countenances no act of either party tending to its dissolution

7 

without sufficient cause ; and therefore, the gaining of a sep
arate settlement by either, during marriage, is unauthorized, 
and not warranted by law. Hallowell v. Gardiner, 1 Maine, 
93; Jqferson v. Litchfield, 1 Maine, 196; Gregory v. Pierce, 
4 Met. 478; See Co. Lit. 132, b. 133, a; De Gaillon v. 
L' Aigle, 1 B. &, P. 357; Stratton v. Bushnach, 1 Bing. 
N. C. 139. 

The second marriage of the pauper's mother, " in 1821 or 
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1822," was unlawful, and she acquired no rights by residence 

under that association. It therefore appearing that the father 
of the pauper had no settlement in this State, and not appear~ 
ing that the mother had any in Kingfield, the pauper coul<l 
not have a derivative settlement from either in that town. 

Before he was of age, he was not competent, upon the facts 
stated, to gain a settlement in his own right, and it is admit~ 

ted, that since that time, none has been acquired. 
Plaintiffs nonsuit. 

SHEPLEY, C. J., and WE:LJ.5 and HATHAWAY, J. J., concurred. 

RrcHARDS versus MonsE 9• als. 

'Where, in an action of tort, the defendant was arrested on the writ and com
mitted to prison, bnt was subsequently released on giving bond to the 
plaintiff, in accordance with the provisions of § 17, c, 148, IL S. ; and after 
judgment was recovered agai:.ist him, neglected to comply with the condi
tions of the bond; -Held, that such bond was obligatory as a statute bond. 

ln a suit on such bond, the damages will be the amount of the judgment and 
costs of the action in which it was given, with the interest thereon. 

ON FACTS AGREED. 
DEBT, on a bond given by Joseph Morse, the principal, for 

release from imprisonment on mesne process, in an action of 
tort, in accordance with ~ 17, c. I 48, R. S. 

Judgment was rendered in that action against Morse, which 
has never been paid 1 nor did he within the time set forth in 

the condition of the bond, cite the creditor, or make any 
disclosure. 

The case was submitted to the Court for a legal decision. 

:Morrell, for defendants. 

The bond is such as is authorized, when the arrest is made 
on mense process founded on contract, under provisions of <§, 

2, c. 148, R. S. 
The action on which this bond was given was not found

ed on contract, and the arrest was not made in pursuance of 
the provisions of the above section. 
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The arrest was made under ~ 9, which authorizes the writ 
to issue against the body of defendant, and that he might be 
arrested and imprisoned, or give bail, as provided in c. 114. 

The bond taken, was not the bond authorized and required 
by ~ 9, c. 148. This bond required other and different duties 
of defendant flnd imposed different penalties. 

The bond authorized by ~ 17, is given as an additional 
privilege or right, to a person arrested on mesne process, found
ed on contract. 

By sections 3, 4 and 5, provision is made for disclosure of 
such person, and by ~ 7, he may be discharged from arrest 
upon such disclosure ; and by the 17th <§,, he " may also be re
leased from such arrest by giving bond." 

Thus, a pnson so arrested, may procure his release by sub
mitting himself to examination, &c. or he may also, in like 
manner, be relearnd by giving bond. 

And this provision is made for a person who stands to the 
plaintiff in the relation of debtor. It is a process for the re
lief of poor debtors. It is based upon the idea of what 
power a creditor should have over his debtor, and the specific 
relief a debtor should have when the creditor is pursuing him 
with legal process. 

He may disclose be.fore the magistrates, and procure his re
lease from arrest, or he may give bond that he will disclose 
after final judgment, and in like manner be released. 

'l'he bond required by <§, 9, is distinguishable from this as 
a common bail bond, the primary meaning of which is, a spe
cialty, providing for the appearance of the defendant at Court. 
Bouv. Law Diet., "Bail Bond.'' 

It is also to be taken to the sheriff or officer serving the 
process. 

May, for the plaintiff. 

RwE, J. - This is debt on a bond given under the pro
visions of ~ 17, c. 148, by Joseph Morse, to the plaintiff, to 
procure his release from imprisonment, he having been arrest-

YoL. xxxv1. 31 
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ed on mesnc process in an action of crim. con. commenced 

against him by the plaintiff. 

'fhe defendant contends that this is not a statute bon<l, and 

that the action cannot be maintained; that he, having been 
arrested on mesue process in an action of tort, the only bond 

authorized by the statute is prescribed by ~ .95, of c. 1141 

and should nm to the sheriff, with the condition, that the 

defendant should appear and ans,ver to the suit, and abide the 

final j{1dgment thereon, and not avoid. 

It is also contended that the 17th ~ of c. 148, applies only 

to cases of arrest in actions originating in contract, express or 

implied, and when the relation of debtor and creditor exists. 

Technically, a tort feazor is not a debtor, so long as the 

claim against him is in right of action merely, nor is a party 

having a claim against ano;ther, for a wrong done, a creditor, 

until that claim has been ascertained and the damages liqui

dated hy a judgment. Before judgment, the relation of plain
tiff and defendant exists, between parties thus situated, but 
not that of debtor and creditor. After judgment, and after 

the dam~ges have thus been liquidated and determined, the 

defendant becomes the jnd;ment debtor, and the plaintiff the 
judgment creditor. 

By keeping these distinctions in view the application of 
the provisions of the statute become easy. In chapter 148, 
sections from tvrn to eight, inclusive, the provisions relate to 
arrests on mes11e process, in actions originating in contract, in 

which the relation of debtor and creditor exists. The debtor 

is therefore authorized to cite the creditor to hear him dis

close, &,c. 

Section 9, authorizes arrests in actions not founded in con

tract and provides for a release by giving a bond to the sheriff 
according to provisions of ~ 95, c. 114. 

Sections from 10 to 16, inclusive, provide for disclosure, 
&c., in cases where there has been no arrest. 

Section 17, is as follows; "whenever any person shall bo 
arrested or imprisoned on mesne process, in any civil action 7 

he may be also released from such arrest by giving bond to 
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the plaintiff, with surety or sureties to the acceptance of the 
plaintiff, or approved by two justices of the peace and of the 
quorum, of the county, where such arrest or imprisonment 
may be, in doable the sum for which he is arrested or impris
oned; conditioned that he will within fifteen days after the 
last day of the term of the court at which the judgment shall 
be rendered in such suit, or after the day of the rendition of 
judgment if before a justice of the peace, notify the judgment 
creditor," &c., for purpose of disclosing. 

These provisions, it will be observed, are broader and more 
comprehensive than those in the preceding sections, and ap
ply to arrests on mesne process in all civil actiolls, whether 
originating in tort or contract. Hence the bond is not to the 

• 
creditor, a term before judgment only applicable to actions 
in contract, but to the plaintiff, a term at all times, equally 
applicable, whether the action originate in contract or tort. 
Then, the condition of the bond is, to notify the judgment 
creditor, after the rendition of judgment, which applies as 
well to actions in tort as in contract. 

From these considerations, we think the bond is a statute 
bond and that judgment must be for amount of the execution, 
interest and costs. 

SHEPLEY, C. J., and 1'ENNEY, APPLETON and CeTTING, 

J. J., concurred. 

VV ILLIAMS, Judge of Probate, versus EsTY. 
SAME versus DrnaLEY. 

By § 16 of c. 113, of R. S. it is enacted, that whenever in any suit against 
any administrator, it shall appear that he has neglected or refused to ac
count, upon oath, for such property of his intestate, as he has received, after 
he has been cited by the Judge of Probate for that purpose, execution shall 
be awarded against him, for the full value of whatever personal property 
of the deceased has come to his hands, without any discount, abatement or 
allowance for charges of administration or debts paid. 

'\,Vhenever the default contemplated by this section has been committed by an 
administrator, a suit is maintainable against his sureties upon the adminis
tration bond, 
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And the amount of the personal property returned in the inventory of the 
estate, is prima facie evidence of the sum for which execution shall be 
awarded against them. 

If the sureties for such default arc prosecuted in separate suits, execution 
will be issued for the full amount of the personal estate of the intestate in 
each snit, but satisfaction only in one snit may be obtained. 

ON FACTS AGREED. 

These are two actions of debt on bond, signed by defend
ants as sureties of William l\fathews, administrator on the 
estate of Edward Mathews. 

William Mathews was appointed administrator on the first 
day of November, 1847, and returned an inventory on the 
last Monday of January, 1848, of the personal estate appraised 
at $3718,97. 

The administrator never rendered any account of his ad
munstration. He was cited, upon the petition of creditors of 
the estate, to appear on the 24th day of May, 1852, and settle 
such account. At that day he appeared by attorney, when 
the petition was continued until the second Monday of July, 
1852, when he failed to appear and made default; whereup
on the Judge of Probate decreed his removal from his trust 
as administrator, and on the petition of creditors appointed 
Joseph W. Patterson, administrator de bonis non of the same 
estate. 

On the same day, on the petition of said Patterson, tho 
Judge of Probate authorized and directed him to put the ad
ministration bond of said Mathews in suit. These are the 
same then authorized. 

These suits were defaulted ; whereupon the plaintiff moved 
the Court to enter up judgment, and award execution in each 
of said actions, to the amount of the appraised value of the 
personal property returned in the inventory of the estate, 
which motion is resisted by the defendants. 

The Court was to render such judgment as the law and 
facts will authorize. 

H. W. Paine, for defendants. 
The plaintiff is not entitled to execution for the amount 

sought, because -
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1. <§, 16, c. 113, R. S. which regulates this matter, author
izes the issuing of execution against the administrator alone, 
and not against the sureties. It is in the nature of a penalty. 

2. The inventory is not admissible in evidence against the 
sureties. 

3. Execution is to issue for the amount of personal property 
which has come into the hctnds of the administrator. 

The inventory is to comprize all the goods and credits 
which have or shall come to the possession or knowledge of 
the administrator. R. S. c. 106, <§, 3. 

The inventory, therefore, is not proof that the property 
therein contained, has come into the hands of the administra
tor, even as against him. 

North, for the plaintif[ 
On examination of the statute, under which these actions 

are brought, ( c. 113, R. S.) it will appear that two classes, of 
suits on administration bonds are contemplated. One without 
the consent of the Judge of Probate, regulated by <§, <§, 5, 6, 7, 
10, 11 and 12; - the other by the consent and direction of 
the Judge, under proviso to <§, 7 and <§, 16th, both classes by 
'§, 13, resulting in a general judgment for the penalty of the 
bond. But execution is to be awarded in the first class of 
cases under <§, 14, which provides that the person for whose 

,benefit the suit is instituted shall first have his claim ascer-
tained by judgment of Court. In the 2d class, under <§, 16, 
when it shall appear in any such suits, that the administrator 
has neglected or refused to account after he has been cited by 
the Judge of Probate, execution shall be awarded against him 
for the full value of whatever personal property came into his 
hands. 

In one case the amount of the execution is determined by 
the amount of claim ascertained by judgment of Court ; in 
the other by the amount of personal property by inventory 
returned. 

The judgments are recovered by the Judge, in trust, for the 
benefit of all persons interested in the penalty of the bond. 
But <§, 18 evidently contemplates the second class of cases in 
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which judgment is to be rendered and execution awarded for 

the amount of the personal property ; for if the administrator 

is in office, the Judge is to require him to account for the same; 

if not in office, the Judge shall assign snch jndgment and ex

ecution to the rightful adrninistrator: to be collected, and the 

avails to be accounted for as assets. 

R1cE, J. - 'rhese actions are against smeties on an admin

istration bond, and both depend upon the same state of facts. 

The principal has not been sued. 'I'he defendants have sub

mitted to a default. The only question to be determined is 

the amount for which execution shall be awarded. It is 

agreed that the administrator, who is the principal in the bond, 

has been duly cited to settle his account of administration, but 

has wholly neglected to do so. The plaintiff now claims ex
ecution according to the provisions of the 16th section of 

chapter 113, R. S., which is as follows: -

" Whenever in any such suit, agai11st any administrator, it 
shall appear that he has neglected or refused to account upon 
oath, for such property of his intestate, as he has received, 
after he has been cited by the Judge of Probate for that pur

pose, execution shall be awarded against him, for the full value 

of whatever personal property of the deceased has come to 
his hands, without any discount, abatement or allowance for 
charges of administration or debts paid." 

It is contended by the defendants that this section is penal 

in its character and applies to the administrator, in person, 

only, nnd does not affect the sureties in any way, whatever. 

By the third section of chapter 106, every administrator, 

before entering upon the execution of his trust, is required to 

give a bond, with good and sufficient sureties, resident within 

this State, in such sum as the Judge of Probate shall order, 

payable to said Judge or his successor, conditioned among 

other things, to administer according to law, all the goods, 
chattels, rights and credits of the deceased ; and to render 

upon oath, a true account of his administration, within one 
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year, and at any other times when required by the Judge of 
Probate. 

The undertaking of the sureties is, that their principal shall 
comply with the conditions in his bond. For any failure on 
his part they are equally liable to parties interested with the 
principal. 

Chapter 113 is an Act in terms "respecting probate bonds, 
and. remedies on the same." It contemplates ( <§, 8) cases in 
which sureties may be sued on such bonds, when the princi
pal is not made a party, and provides for bringing in the prin
cipal by them, as a party. There is no provision in the 
chapter, by which sureties are, in terms, exempted from liabil
ity where the conditions of the bond have been broken. To 
hold that they were not liable under the Hith section, would 
be to offer a premium for extreme negligence or excessive and 
wholesale waste on the part of administrators. Under such 
a construction all that an administrator would find it neces
sary to do, to discharge his sureties from liability on his bond, 
would be wholly to neglect his duty, and set the authority of 
the Judge of Probate at defiance, by refusing to reqder any 
account of his administration. Such a construction is wholly 
inadmissible. 

The administrator has, under oath, returned an inventory 
of the personal estate of the intestate. This is prima facie 
evidence of the amount of persoual property which has come 
into his hands; Weeks v. Gibbs, 9 Ma~s. 7 4 ; and this de
volves on him the necessity of discharging himself from the 
items which the inventory contains. 2 Greenl. Ev. <§, 347. 
'l'his has not been done, and to the extent of that inventory 
of personal estate, ($3718,97,) execution will Le awarded in 
both cases, the amount, however, can be collected but once. 

SnEPLEY, C. J., and 'l'ENNEY, APPLETON and CuTTING, J. J., 
concurred. 
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YEATON versus YEATON g• als. 

,Vhete evidence is introduced on trial, without objection, as to the terms of a 
vote passed by 11 proprietary, and no question is raised concerning them, the 
presiding Judge may rightfully instruct the jury as to the effect of such 
vote. 

But if any question arises of what in truth were the terms of the vote, that 
fact is determinable only by the jury. 

ON ExcEPTIONS from Nisi Prius, TENNEY, J., presiding. 
TRESPASS quare clausurn. One defendant pleaded title in 

himself, and the others justified as his servants. 
The locus in quo was a strip sixteen rods wide on the 

easterly end of Lot No. 9S, as claimed by plaintiff, and on the 
westerly end of Lot No. 101, as claimed by defendants, in 
Belgrade. 

The plaintiff derived his title to the southerly portion of 
Lot No. 98 from Christopher Dunn, through mesne convey
ances, and introduced oftke copies of their deeds, from Sam'l 
Stuart, to George Penny, and from Penlly to Dunn ; but no 
grant from the original proprietors. 

'l'he defendani's title to Lot 101, originated in a grant from 
the original proprietors, to the heirs of William Bowdoin in 
June, 1795. 

Evidence was introduced, that only two plans of the terri
tory had been made for the proprietary, one by Obadiah Wil
liams in 1791, and the other by Jones & Prescott in Decem
ber, 1795. 

By the plan of Williams, the land in dispute belonged to 
plaintiff's lot, but by Jones & Prescott's plan, it belonged to 
the defendant's lot. 

The defendant showed, by Reuel Williams, that the plan 
of Williams was found to be very defective, and that Jones 
and Prescott were directed by the proprietary to make a 
new survey and plan, which they did, and which was adopted 
by the company, and all grants since made had been done ac
cording to that plan. The company kept a record of all grants 
by them made, w hieh was in his possession, and he had examin
ed so far as he was able, but could find no grant of Lot No. 98, 
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a1though from a memorandum found in his own writing, he 
'believed that a grant had been made of it since ] 803; that 
at some time the proprietary had voted that, when the lots 
granted to members, according to plan of \'Villiams, fell short, 
the deficiency should be credited to the grantees, and when 
they overrun, the excess should be charged to them. 

A copy of the gr:rnt and vote of the proprietary will be 
found in the opinion of the Court. 

The plaintiff contended that the title to lot No. 101, vested 
in the heirs of William Bowdoin in June, 1795, by virtue of 

the vote and grant of that date; that as the plan of Williams 
was the only one then in existence, the grant must have been 
made with reference to that plan; and argued that the vote 
•of 1797, was not one extendiug lot No. 101 to the line run by 
Jones and Prescott, but the one referred to by the witness, 
Mr. Williams. 

But the Judge instructed the jury that though the grant of 
J nne, 179.5, vested the title in the grantees, it was competent 

for the proprietary subsequently to extend the lot granted to 
the line of Jones and Prescott, and that by the vote of 1797 
they had done so. 

There was no evidence of what this vote of 1797 was, 
other than what appeared in the record copies of the grant, 
and in the testimony of the witness. 

A verdict was returned for the defendants, and the plaintiff 
,excepted to the foregoiHg instruction. 

Paine and Bean, for plaintiff, objected to the instruction 
given on the following grounds: -

1. Because it assumed on the evidence of the recital, to 
determine as matter of fact that there had been such a vote. 

2. Because it assumed that there had not been a prior grant 

of lot No. 98, according to Williams' plan. 
3. Because a fair construction of the vote, as recited, is not 

au enlargement of the lot. 

Bradbury, for defendants, argued the following points in 
support of the instruction. 

VoL. xxxv1. 32 
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I. The grant of lot No. JOI, to Wm. Bowdoin's heirs, 
under whom the defendant, Richard Yeaton, claims, carries the 
title according to Jones and Prescott's plan, and by that plan the 
locus belongs to that defendant. Hatch v. IGmball, 16 Maine1 

146; Colby v. Norton, 19 Maine, 412; Milliken v. Coombs, l 
Maine, 343; Dolref v. Hardy, 26 Maine, 545. 

2. The ruling of the Judge is in effect that the vote and 
grant are sufficient in form to give title, and so they are. 

3. The plaintiff was not prejudiced by the instructions, 
for he had no title, and the verdict should not be disturbed. 

RicE, J. -The plaintifl'r John Yeaton1 is the owner of a 
part of original lot number 98, and the defendant, Richard 
Yeaton, has title in part of original lot number 101. These 
lots abut upon each other. The laud in dispute is a strip 
sixteen rods in width, and is claimed by both of the partie£1 

as being part of their respective lots. 
In 1791, one Williams surveyed the lands in that neighbor~ 

hood, belonging to the proprietors, including numbers 98 and 
101 1 and made a plan thereof. By that plan, the land in dis
pute constitutes a part of lot No. 98. 

December 14, 1795, Jones & Prescott surveyed and made a 
plan of the same lands. By their plan1 the disputed land is a 
part of number 101. 

Reuel Williams, a witness called by defendants, testified, 
that the plan of Williams was found to be very defective, and 
that Jones & Prescott were directed by the proprietary to 
make a new survey and plan, which they did in 1795, and 
which was then adopted by the company. Since that time 
the grants had always been made according to Jones & Pres
cott's plan; Williams' plan was then · repudiated, and has not 
been known as a plan since, nor any grants made by it. 

The defendant, Richard Yeaton, ( the other defendants justi
fying under him) pleaded soil and freehold, and as evidence of 
title to the locus in quo, introduced a grant from the original 
proprietors to the heirs of William Bowdoin, the ancester of 
his grantor, dated March 6, 1800, which recites, that the pro
prietors, "at a legal meeting, held at Bostan, this third day 
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of June, A. D. 1795, called and regulated according to law, 
have voted, granted and assigned to the heirs of William 
Bowdoin, Esq., and their heirs and assigns forever, the follow
ing lots of land situate, lying and being in Washington, so 
called, now Mt. Vernon and Belgrade, in the county of Ken
nebec, and Commonwealth of Massachusetts, being marked 
and numbered one hundred thirty-nine, one hundred eighteen 
and one hundred and one, containing two hundred acres each, 
and delineated on a plan of said township, made by John 
Jones and Jedediah Prescott; dated Dec. 14, 1795, reference 
thereto being had, will more fully appear, and agreeably to a 
vote of the proprietary passed the 19th day of June, 1797." 

The plaintiff showed no original grant of lot No. 98. At 
the time of the vote of June 3, 1795, by which No. 101 was 
granted to the heirs of Wm. Bowdoin, the survey and plan of 
Jones & Prescott had not been made, and the plaintiffs, there
fore, contended that the lot which passed by that vote and the 
grant issued in 1800, extended only to the line indicated on the 
plan of Williams, which excluded from No. 101 the locus in 
quo. But upon this point the Judge instructed the jury, "that 
though the grant of June 3, 1795, vested the title in the 
grantees, it was competent for the proprietary, subsequently, 
to extend the lot granted to the line of Jones & Prescott, and 
that by the vote of 1797, they had done so." 

The objection is, that by this ruling, the Court determined 
a fact which should have been referred to the jury. 

To determine whether instructions are correct or other
wise, reference must always be had to the facts as they are 
then presented. The case finds, that there was no other evi
dence of what this vote in 1797 was, than what appeared in 
the record copies of this grant, and in the testimony of Mr. 
Williams. The original record of the vote passed in 1797, or 
a copy thereof, would have presented evidence of a higher 
and more satisfactory character. Bnt this evidence of the 
vote was introduced without objection; it was uncontradict
ed, unexplained and uncontrolled by any other facts then be
fore the Court. The evidence of the terms of the vote pass-
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ed in 1797, being thus before the Court, it became proper for 
the Judge to instruct the jury as to the effect of that vote. 
Had there been any queo,tion as to what were in fact the 
terms of the vote in l 79i', that question should have been 
settled by the jmy as a matter of fact. llut no such question 
appears to have been raised at the trial. In view of the case 
as then presented, we do not perceive, that there was any error 
in the instructions. The exceptions are therefore overruled. 

SHEPLEY, C. J., and APPI,ETON and CuTTING, J. J., concurred. 

INHABITANTS OF vVEsT GARDINER, versus INHABITANTS OF 

FARMINGDALE. 

Where conflicting testimony upon the question at issue is submitted to the 
jury, the Court have no authority to set aside the verdict, unless it manifestly 
was found from prejudice, bias [)r improper influence, or by a mistake of the 
facts or law of the case. 

AssuMPSIT for the support of a pauper, alleged to belong to 
the defendant town. 

The case was tried at }Visi Prius, before R1cE, J., when 
a verdict was returned for plaintiffs. 

A motion was filed by defendants to set aside the verdict, 
as being against the evidence. 

·what the evidence was, sufficiently appears from the opinion 
of the Court. 

Emmons, for defendants. 

Danforth &' ·woods, for plaintiffs. 

R1cE 1 J. - The pauper had a derivative settlement in that 
part of Hallowell 'tvhich is now included in the town of 
Fanningdale. During different periods of his life, he has 
been an inmate in the family of Samuel Clay, his brother-in
law, who resded in that part of the town of Gardiner, 
which is now included in the town of West Gardiner. Sam
uel Clay deceased in 18LW, and since that time, McCurdy > 
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the pauper, has been much of the time in the family of Mrs. 
Clay, widow of said Samuel. In 1845, the town of Hallo
well furnished supplies to McCurdy, as a pauper, by paying his 
board to Mr. Clay. These ~upplies were continued to the 
beginning of the year 1846, since which time, no supplies 
have been furnished by Hallowell. 

The original settlement of McCurdy having been thus es
tablished upon the territory of Farmingdale, the plaintiffs 
would be entitled to a verdict, nnless the defendants could 
show that he had lost that settlement by acquiring one in some 
other town. This they have attempted by proving such 
settlement within the present limits of West Gardiner, by a 
continued residence therein, for a period of five years togeth
er, during which time he had not received supplies as a pau
per. The evidence shows the pauper to have been subject 
to occasional periods of mental alienation, and that although 
he was al ways at liberty to abide in the house of Mr. and Mrs .. 
Clay, as a home, whenever he chose to do so, he occasionally 
absented himself and wandered about the country without 
any fixed place of abode. 

Two questions were presented upon the testimony for the 
consideration of the jury. First, did Mccurdy, at any time, 
after he was supplied by Hallowell in 1845, have his resi
dence or home at Clay's? If so, was such reside.nee con
tinued for a period of five consecutive years, without legal 
interruption ? 

'rhe defendants contend that the evidence sustains both pro
pos1t10ns. The plaintiffs deny both, and say that if, in fact, 
at any time after 1846, M'Curdy had his residence or home 
at Clay's, such residence did not continue for five years with
out interruption and without receiving supplies as a pauper 
from some town. 

First, the plaintiffs maintain, that within less than five years 
after the supplies from Hallowell had been discontinued, the 
pauper was sent to the Insane Hospital, by authority of two 
magistrates, and that the expenses incurred at the hospital were 
paid, for him, as a pauper, by the city of Gardiner. 'l'he 
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proofs show that he was committed to the hospital, Sept. 6, 
1850, by two justices of the peace, under the provisions of 
~ 13, c. 178, R. S. This section of c. 178, was repealed by 
c. 33 of the Acts of 1847, by which Act different provisions 
for committing to the hospital, insane paupers, were provided. 
The commitment of the pauper by those magistrates was with
out legal authority and void, and no legal obligation was there
by imposed upon the city of Gardiner, to pay for his board or 
other expenses at the hospital. This payment, thus made, 
without liability, 011 the part of the city of Gardiner, was not 
furnishing supplies to M'Cnrdy, as a pauper, within the mean
ing of the statute, and could have no effect upon the question 
of his gaining a settlement. 

To constitute a residence or home, which, if con!inucd for 
five years without interruption, will establish a legal settle
ment, it is requisite that there should be at the commencement 

. actual personal presence, accompanied with the intention to 
make that residence a home. The act and the intention must 
concur. When such a home is once established, it continues 
until it is intentionally changed or abandoned. 

The proof was conclusive that for a period of more than 
five years from January, 1846, McOur<ly had his abode, most 
of the time, at the house of Olay; and the tendency of the 
evidence was to show that during all that time, when he was 
in his right mind, he considered and treated that house as 
his home; yet there was also evidence of a contrary ten
dency, that which tended to show if he ever had intelligently 
adopted that place as his home he deliberately abandoned it 
before the five years had expired. 

This evidence was all submitted to the jury, and there 
being no complaint, it is presumed, with appropriate instruc
tions by the Court. 

It is the province of the jury to consider and weigh con
flicting testimony, and where there is evidence on both sides, 
courts will not feel authorized to disturb the verdict of a jury, 
unless the result is so manifestly erroneous as to make it 
apparent that it was produced by prejudice, bias or some im-
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proper influence, or by mistake of the facts or the Jaw of the 
case. 'I'he burden of relieving themselves from the deriva
tive settlement of the pauper, was upon the defendants, and 
whatever may be our impression as to the preponderance of 
the evidence in the case, we do not think it so manifestly 
in favor of the defendants as to authorize us to disturb the 
verdict. The motion is therefore overruled. 

SHEPLEY, C. J., and TENNEY and CuTTJNG, J. J., concurred, 

AUGUSTA BANK versus CITY OJ.' AuGU'STA. 

The capital stock of a bank can only be assessed once, and that upon the stock~ 
holders to the value of their shares. 

But property composing no part of its capital, so held by a bank, that no other 
person or corporation could be legally taxed for it, as owner, is liable to be 
assessed to such bank. 

Thus, shares of a rail road corporation, which it may hold by an absolute title, 
may rightfully be assessed to the bank. 

And parol evidence, that the absolute title was intended to be a conditional 
one, is inadmissible. 

A corporation owning personal property, not composing a part of its capital, is 
liable to be taxed for it in the town of its established place of business. 

ON FACTS AGREED. 

AssuMPSIT, for money had and received. 
In October, 1851, the Kennebec & Portland Rail Road 

Company borrowed of the plaintiffs five thousand dollars, and 
gave their note for the same on three months, and at the 
same time caused the Portsmouth & Portland Rail Road Com
pany to issue to the plaintiffs a certificate in the usual form, 
of fifty shares in the capital stock of that company. 

On the first day of May, 1852, the plaintiffs he!d the note 
aforesaid, and the said shares by that arrangement, and, in Oct. 
1852, sold said shares at private sale and applied the proceeds 

to the payment of said note. 
While the bank held said shares, the dividends upon them 

were pad to the Kennebec & Portland Rail Road Company. 
It was agreed, if parol evidence was admissible to show 
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the fact, that at the time the note was given, the said shares 
were transferred to, and held by the plaintiffs as collateral 
security for the payment of said note, and for no other pur
pose, with power to sell the same and to collect the note 
therefrom, if not otherwise paid to the satisfaction of the 
plaintiffs. 

On the first of May, l8S2, the clerk of the P. S. & Ports~ 
mouth Rail Road Company, notified the assessors of Augusta 
of the ownership by the plaintiffs of the shares aforesaid, and 
in c011sec1nence of said notice, they assessed the bank as own
ers thereof, and the stockholders in the bank were taxed 
without any diminution in consequence of the assessment of 
these shares. 

The plaintiffs refused lo pay the tax thus assessed on de
mand of the collector, and a warrant of distress, in due form, 
was put into the hands of a constable of the city, with in
structions to collect the same by distraint. 

Upon the call of such officer, the plaintiffs paid said tax 
and cost thereon under protest, and to prevent the seizure and 
sale of their property. 

This action is brought to recover back said tax and costs. 
If the Court should be of opinion, that the plaintiffs were 

liable by law to be asses~:ed for said shares, a nonsuit is to be 
entered ; otherwise the defendants are to be defaulted . 

.T. H. lVilliams, for plaintiffs. 
1. The provisions of law to govern the assessors are found 

in chap. 159 of Laws of 1845. 
By ~ 4, "all shares in moneyed corp0rations" are classed 

as personal estate. 
By ~ 9, "all personal property shall be assessed to the 

owner, in the town, where he shall be an inhabitant on May 
1st," &c., e1:cept in certain cases, viz; "machinery and goods" 
belonging to any corporation shall be assessed to such corpora
tion, in the town ,vherc such machinery and goods are situ
ated or employed. 

But shares of stock are not within the exception, and fall 
therefore under '§,'§, 9, I 0. 
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"The owners:' are the stockholders, and all their personal 
property for the purpose of taxation, is represented by the 
shares of the several shareholders, who are taxable for them 
"in the towns where they reside." 5 Greenl. 133 ; 10 Mass. 
516. 

2. A corporation, eo nomine, is not liable to be taxed for 
any of its personal property, by the ~eneral terms of said Act. 
Sect. 2, does not name them among the subjects of taxation. 

Sect. 5, in its exemptions, does not exempt corporations, as 
such, but only the property of certain corporations. 

Only in the particular case provided for in <§, 9, is ,: a cor
poration," as such, made a subject of taxation. Thus, for 
"real estate" and for "certain personal property," a· corpora
tion, as snch, is to be taxed. 

The phrase in <§, 2, " personal property of the inhabitants 
of this State," does not refer to corporations. 10 Mass. 517. 

3. The provisions of clause 2, of <§,<§, 10 and 11, show that 
no intention existed to tax property twice. 

As to admissibility of the evidence that the shares were 
held by the plaintiffs as collateral, I refer to Reed v. Jewell, 
5 Green!. 96 ; Smith v. Tilton, l Fairf. 350 ; 9 Wend. 227; 
14 Wend. 66. 

Lancaster o/ Baker, for defendants. 
1. By <§, 9, of c. 159, of the laws of 1845, all personal pro

perty shall be taxed to the owner in the town where he shall 
be an inhabitant on the first day of May of each year. 

By <§, 2, of c. 165, of the same laws, shares in rail road com
panies are declared to be personal property and taxable as 
such, to the owners in the places where they reside. 

By<§, 13, of c. I, of the R. S. the word person, in the R. S. 
and in all subsequent statutes, "may extend to and include 
bodies politic and corporate, as well as individuals." 

Who were the owners of these fifty shares in the capital 
stock of P. S. &, P. R. R. Co. on the first day of May, I 852? 
The certificate for them issued to the bank in the usual form 
on the 27th October, J 851, and was absolnte and uncondi
tional on its face, and the bank so held them on the first day 

VOL. XXXVI. 33 
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of May, 1852, for all legal and practical purposes. The bank 
then were the o,vners, and pawl evidence is inadmissible to 
show, that, at the time the said certificate issued, any thing 
different was intended from what the papers, made at the 
time, indicate. 

2. By '§, 13, of c. 76, of the R. S. the clerks of corporations 
are required on oath to return to the assessors of any town 
where any stockholder may reside, the name of the holder 
and the number of shares held by him, "and such returns 
shall be the basis of taxation on said property.'' 

The case finds that the assessorn of Augusta for the year 
1852, assessed the tax complained of on those shares, in ac
cordance with ihe return which was sent them by the clerk 
of the P. S. & P. R. R. :Jo. 'l'his the law last cited re-
quired them to do; how can that be illegal which the law 
enjoins? 

'l'his return i!i the only evidence the assessors are aHowed 
to have of the ownership of these shares; in other words, it 
is conclusive upon them, and the law is imperative and per
emptory, -that it shall be the basis of taxation. Paro! evi
dence or any other is therefore inadmissible, to change the 
law or affect the assessors in the discharge of their duties. 

3. Nor is the argument, that if this tax be legal the capital 
stock of the bank wi.ll be twice taxed, a sound one-. In the 
:first place it is not true in fact. At the time the tax was as
sessed, these shares did not form any part of the capital stocki 
of the bank. 'l'he note, which the Ken. & Port. R. R. Co. 
gave to the bank for the money borrowed, did represent SO' 

much of the capital stock of tbe bank, but these shares were
separate and distinct property and liab1e by law to be taxed to 
the owner, whoever or whatever he mi.ght be, as much as any 
other description of personal property. If an individual had
been the holder he could not have escaped taxation; why 
then should the bank i' If the bank choose to become the' 
owner of taxable property under such circumstances, it must 
take it, cum one-re, with the liability to be taxed which rest~ 
upon it. 
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SHEPLEY, C. J. - By the tax Act of 1845, c. 159, ~ -§, 2, 3, 
4, the intention is clearly exhibited to subject all real and per
sonal property of the inhabitants of this State to taxation, 
unless it be specially exempted. It is equally clear, that it 
was not the intention to subject the same property to be twice 
taxed at the same time, in the ordinary mode of taxation} 
when such a result could be conveniently and safely avoided. 
~-§, 10, 11, 12, 13, 14. 

Hence it is, that the second provision of the tenth section 
is found to declare, that aU real estate belonging to any cor
poration, as well as all its machinery and goods, shall be as
sessed to such corporation, in the town or place where such 
r.eal estate or machinery and goods are situated or employed ; 
and that whim the stockholders are assessed for the value of 
their shares, their proportional part of the value of such real 
estate, machinery and goods, shall be deducted from the value 
of their shares. 

Yet it is true, that property is liable in many cases to be 
taxed twice, when it would appear to be difficult or unsafe to 
make provision by law to prevent it. Thus, stock in trade 
may he taxed to the owner, while he may be indebted for 
it to many persons, who may be taxed for those debts, or 
for the money loaned to purchase it. Real estate may be tax
ed to a mortgager in possession, while the mortgagee is taxed 
for the money secured by the mortgage. 

A valuation of taxable property is, usually, very much greater 
than the actual value of the property owned by a community. 
This may be unavoidable. So imperfect are all human insti
tutions, that perfect equality in the imposition of burdens is 
not to be expected. These provisions for valuation and 
taxation, are not considered to be in conflict with the general 
purpose to have all property subjected to taxation once, and 
only once, at the same time. 

If the fifty shares of the Portland, Saco & Portsmouth Rail 
Road Co. constituted a part of the capital of the Augusta 
Bank, they were liable to taxation only by an assessment up
on its stockholders, for the value of their shares. If they did 
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not constitute a part of that capital, and were held by the 
bank by such a title, that no other person or corporation could 
be legally taxed for them, as the owner; they should be 
held liable to taxation to the bank, for the general purpose of 
the law would otherwise be defeated. 

It appears from the agreed facts, that the Kennebec & Port
land Rail Road Co., borrowed of the Augusta Bank $5000, 
and gave its note to the ba,nk therefor, and at the same time 
caused a certificate for the fifty shares to be issued to the bank 
in the usual form of absolute ownership. It is apparent, that the 
note and the stock both did not constitute a part of the capital 
of the bank. The loan of $5000, being made in the usual 
course of its business, the note received for it would constitute 
a part of its capital. The purchase of stock or shares in 
another corporation, would not be a transaction in the usual 
course of business, and it does not appear, that any portion 
of its capital was paid out therefor. 

It is agreed, that the Kennebec & Portland Rail Road Co., 
and·not the bank, received the dividends payable upon these 
shares. That the shares were sold by the bank on October 
9, 1852, and that the proceeds were applied to pay the note. 
The conclusion is unavoidable, that the shares did not con
stitute a part of the capital of the bank, and that they were not 
assessed as such. 

Paro! evidence would not be admissible to prove, that the 
absolute title of the bank was intended to be a conditional one. 

This case is not therefore, like the case of the Waltham 
Bank v. The Inhabitants of Waltham, 10 Mete. 334, where 
it was decided, that rail road shares, held by the bank in 
mortgage, were not taxable to the bank, but were to the 
mortgager. 

Although parol evidence could not be admitted to change 
an absolute title into one conditional, it would not follow, 
that the bank holding the shares by an absolute title, might 
not, upon parol evidence, be held accountable to the Kenne
bec & Portland Rail Road Co. for their value. 

It is insisted, that no provision is made by statute, for the 
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taxation of personal property to a corporation, except in cases 
provided for by the tenth section of c. 159, not including 
shares in a corporation. 

Provision having been made by statute, c. 1, <§, 3, thnt the 
word "person," might include bodies politic and corporate, as 
well as individuals, the Legislature does not appear to have 
been careful to notice corporations by name, when making 
enactments designed to operate upon all owning property or 
subjected to responsibilities. Nor has it been careful in all 
such cases to use the word person. Provision having been 
made by the ninth section of the statute, c. 159, that all per
sonal property, except that enumerated in the tenth section, 
should be assessed to the owner in the town or place where he 
should be an inhabitant ; when a corporation has been ascer
tained to be the owner, and to have its place of business es
tablished in a town or place, it must Le considered as liable 
to taxation for personal property, not composing a part of its 
capital, especially in cases coming within the provisions of the 
statute, c. 76, <§, 13. Plaintiffs nonsuit. 

TENNEY, APPLETON and CuTTING, J. J. concurred. 

STATE versus ELEAZER HuTCHINSON. 

The crime of adultery is well laid in an indictment, if at the time of the of
fence, one only, of the parties, is alleged to be married. 

An indictment was found in March, 1853, charging that the defendant on 
the 1st day of Nov. 1852, and on divers other days and times, &c., did com
mit the crime of adultery with L. H., the wife of one M. H., he, the said 
Eleazer, being then and there a married man and having a lawful wife alive; 
Held, that the indictment did sufficiently allege, that the defendant was 
married to some other than said L. II., at the time of the alleged offence. 

ON ExcEPTIONS from Nisi Prius, R1cE, J., presiding. 
lNDIC'.rMENT, found at the March term, 1853, for the crime 

of adultery. In the second count it charges, that the defend
ant, at Gardiner, "on the first day of November, 1852, and 
on divers other days and times, between the first day of No
vember aforesaid and the sixteenth day of December, 1852, 
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at said Gardiner, did commit the crime of adultery with Lucy 
Hersey, the wife of one Moses Hersey, by having carnal 
knowledge of the body of her, the said Lucy Hersey, he, the 
said Eleazer Hutchinson, being then and there a married man, 
and having a lawful wife alive," &c. 

The jury returned a verdict of "guilty." 
After this vedict was rendered, the respondent's counsel 

moved that judgment might be arrested on said verdict, for 
the following reasons: -

1. Because said indictment alleges that the act charged was 
committed on the first day of November, 1852, and on divers 
other days and times, between the first day of November, 
1852, and the first day of January, 1853, leaving the time 
vague and uncertain. 

2. Because said indictment is bad and insufficient in law to 
sustain a judgment thereon. 

3. Because said indictment charges several different offences 
in each of the two counts. 

4. Because all the allegations in the indictment may be 
true, and yet no offence be committed. 

The motion was overruled, and defendant excepted. 

Lancaster 9" Baker, for defendant, maintained the grounds 
taken in their motion, but considered the first three, under 
this proposition: -

I. The count was bad for uncertainty and duplicity, and 
cited Arch. Crim. Plead. 46, 49 and 50; Pierce v. Pickens, 
16 Mass. 470; 2 Hawk. P. O., c. 25, ~ 28 or 82; English 
v. Pierson, 6 East, 395; Comrnonwealth v. Maxwell, 2 Pick. 
139; Cornrnonwealth v. ·wyrnan, 8 Met. 247; State v. Nel
son, 29 Maine, 329 ; Carlton v. Cornmonwealth, 5 Met. 532; 
State v. Howe, 1 Richardson, (S. 0.) 260; 8 N. H. 163; 2 
Hale, I 78; 1 Ohitty's Crim. Law, 217, 218 and 225. 

2. Under the fourth alieged reason for arrest, that for aught 
that appears, Lucy Hersey, at the time of the alleged offence, 
may have been the wife of defendant. It does not appear 
that she was not his wife at that time, and nothing is to be 
taken by intendment. 6 Met. 243; 6 Cush. 78; 35 Maine, 
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205. She might have been the wife of Hutchinson in Nov. 
1852, and the wife of Moses Hersey in March, 18531 for she 
might have been divorced and married again. 

Vose, County Attorney, for the State. 

APPLE'l'oN, J. -The indictment in this ca!.-e alleges that 
"Eleazer Hutchinson of Gardiner, in the county of l{ennebec, 
on the first day of November, A. D. 1852, at Gardiner afore~ 
said, he, the said Eleazer Hutchinson, being then and there a 
married man and having a lawfnl wife alive, did commit the 
crime of adultery with Lucy Hersey, the wife of one Moses 
Hersey, by having carnal knowledge of the body of her, the 
said Lucy Hersey," &c. It is impossible to misunderstand the 
meaning of the language used in this indictment. One does 
not readily perceive what more is required to convey to an or• 
dinary understanding a clear and distinct idea of the nature 
and character of the offence charged. It would savor more of 
niceness than of wisdom to discharge the defendant upon dis• 
tinctions such as are raised in this case. In State v. Tibbetts, 
35 Maine, 205, there was no allegation that the defendant was 
a married man, having a lawful wife alive, at the time when 
the offence was alleged to have been committed. In Com. v. 
Reardon, 6 Cush. 79, DEWEY, J., says, "it is true, that if 
the party indicted is himself alleged to be a married man, the 
indictment will be good and sufficient in form, without any 
allegation that the person with whom he had sexual inter• 
course was a married woman. But it is no less true, that the 
indictment in such case may equally allege both the parties to 
the adultery to be married persons." In the present case the 
allegation is full and distinct, that at the time set forth in the 
indictment the defendant was a married man. 'l'he offence 
is equally committed in such case, whether the woman is or is 
not married. Exceptions overruled. 

SHEPLEY, C. J., and 'I'ENNEY, and CuTTING, J. J., concurred. 
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LIBBY versus CoWAN o/ als. 

By 33d rule of this Court, it is ordered, that "in actions on promissory 
notes, orders or bills of exchange, the counsel of the defendant will not be 
permitted to deny at the trial, ·the genuineness of the defendant's signature, 
unless he shall have been specially instructed by his client, that the signature 
is not genuine, ot unless the defendant being pres,mt in Court, shall deny 
the signature to be his, or to h&.ve been placed there by his authority." 

This rule is neither repugnant to law, nor against sound policy, and may right
fully be enforced in the trial of matters embraced within it. 

Thus, in a suit upon a promissory note, the plea of the general issue, will not 
require the plaintiff to prove the signature, unless it is otherwise denied, 

ON ExcEPTIONs from Nisi Prius, R1cE, J., presiding. 
Assm1Ps1T, on a promi8sory note. 
When the plaintiff proposed to read the note, the defend

ants' attorney objected, without proof of the signature, but 
would not say he was specially instructed to deny the genu
ineness thereof. The Court overruled the objection, and 
permitted the note to be read to the jury. 

Thereupon the defendants' counsel requested the instruc
tion, that the defendants having pleaded the general issue, and 
thereby put in issue the genuineness of the note, the plaintiff 
has not made out his case, without proof of the signatures to 
the note. 

The Court declined to give those instructions, but did say 
to them, that the plaintiff having read his note, the presump• 
tion of law, in the absence of any other evidence, was, that it 
was a genuine note, and it would be their duty to find a ver
dict for plaintiff. 

Lancaster ,5'- Baker, for defendants. 

Bradbury o/ Morrell, for plaintiff. 

HowARD, J. - This Court has been authorized, from its 
organization, to establish nnrl record such rules and regula
tions, not repugnant to law, as may be necessary, respecting 
the modes of trial and conducting business, in relation to suits 
at law and in equity. R. 8. c. 96, <§, 9; Statute of 1821, c. 
54, ~ 4. 
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Rules and regnlati.ons, now in force, were ordained and 
established, in pursuance of this authority, in 1822. Among 
which, that numbered 33, entitled, "of the denial of signa
tures," so far imposes restrictions upon the counsel for the 
defendant1 in actions on promissory notes, orders, and bills of 
exchange, as not to. permit him to deny at the trial, the genu
ineness of the defendant's signature to the instrument in suit, 
unless he shall have been specially instructed by his client 
that it is not genuine, or unless the defendant, being present 
in Court, shall deny the signature to be his, or to have been 
authorized by him. 

It has been held that this rule is neither repugnant to law, 
nor against sound policy. It deprives the defendant of no 
rights, and adopts no new rule of evid-ence, but has been found 
to be convenient, and salutary in preventing delay, and avoid
ing the accumulation of unnecessary costs and expenses. It 
is both right in principle, and safe in its practical operation 
ju proceedings in Court. ~McDonald v. Bailey, 14 Maine, 
101. In Sellars v. Carpenter, 27 Maine, 497, the 34th rule, 
respecting the admission of office copies of deeds in evidence

1 

was sustained against objections, upon similar grounds. 
The instructions of the presiding justice were in conform

ity with the 33d rule referred to, and not against law. The 
signature to the note sued not being denied, it might be 
regarded, in the absence of evidence to the contrary, as gen
uine. The requested instructions were, therefore, properly 
withheld. E.rceptions overruled. 

SHEPLEY, C. J., and WELLS and HATHAWAY, J. J., concurred. 

LEONARD versus WILDES. 

One, who puts his name upon the back of a note, when it is made, or at a 
subsequent time, in pursuance of an agreement made with the payees at 
the time the contract, out of which it originated, was made, is chargeable as 
rui original promisor. 

And s1tch note is legal evidence to support a count for money had and received. 

VOL. XXXVI. 34 
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Where a note is payable to pattners, and by them negotiated, the indorsee 
after releasing the partners1 may call them as witnesses in an action against 
such makers. · 

1f one of the payees, being partners, of a now, negotiated it, after the dissolu
tion of the firm, without authority from his co-partners, their subsequent 
ratification will make the transfer valid. 

And although indorsed by O'Ile of the partners, for a purpose foreign to the 
business of the firm, yet, if afterwards ratified by the oth€T partners, such 
transfer is effectual. 

The mode of computing interest O'Il notes where partial payments have been 
made, stated in the case of Dean v. Williams, 17 Mass, 417, is adopted in 
this 8tate. 

ON ExcEPTIONS from Nisi Prius, RwE, J., presiding. 
AssUMPSIT, on a promis~1ory note of the following tenor: -

" Gardiner, July 14, 1849. 
"For value received, I promise to pay Clays & Dinsmore or 

order seven hundred and twenty-five dollars and sixty-seven 
cents, in four months. "John Kelley, 2d." 

On the back of the note was this indorsement, " Responsi
ble without demand or notice: Clays&, Dinsmore," and above 
this was the name of "William Wildes," the defendant; also 
indorsed "May 10, 1852,-Received one hundred and twenty
six dollars and eighty-two cents." 

The writ contained two counts, one of them being for 
money had and received. The general issue was pleaded. 
The signatures upon the notes were not denied. 

Testimony was introduced by defendant, tending to show 
that he was not at Gardiner at the time the note was made, &c. 

The plaintiff called Bradbury T. Dinsmore, who was object
ed to, as being one of the firm of Clays & Dinsmore, but after 
a release of the liability of said firm on the note in suit, was 
executed and delivered to him, by the plaintiff, he was allow
ed to testify. By him it appeared that Clays & Dinsmore 
sold to Kelley, a raft of lumber, and also a raft to defendant, 
and they agreed to indor:se each other's paper. Kelley took 
away his raft, some four or five days, or perhaps a week, be
fore the defendant took his. When Kelley took his raft, he 
left this note signed by him, and when the defendant came 
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for his, this note was taken out of their safe, and defendant 
put his name on the back, as he had agreed. 

Defendant's counsel contended, that the name of Wildes 
being upon the back of the note, and the firm name of-the 
payees having been indorsed upon the back also, at some time 
unknown, or at aH .. events, before the note was negotiated at 
the Gardiner Bank, the legal presumption is, on the failure of 
proof to the contrary, that the name of Wildes was thus put 
upon the note as an indorser, and in legal effect subsequent to 
the indorsement of the payees, and this notwithstanding his 
name is written above that of the payees, and desired the 
Judge so to instruct the jury, which request was declined. 

The Court instructed the jury, that if they were satisfied 
from the evidence, that the defendant put his name upon the 
note, in pursuance of an agreement, made with the payees 
at the time the contract out of which it originated wa::; made, 
he would be liable as an original promisor, whether he actu
ally signed when the note was originally made, or at a subse
quent time ; but if there was no such original agreement or 
understanding, and he put his narp.e upon the note, at a time 
subsequent to the making and delivery, he would then stand 
in the situation of a guarantor, and would not be liable; and 
that the note produced, not being such a note as is described 
in the first count, the plaintiff cannot recover upon this count. 

Defendant's counsel, among other things, requested the 
Judge to instruct the jury -

1st. That the note is not evidence to support the second 
count. 

2d. That an indorsee cannot recover upon the money count. 
The facts alleged in this count do not make a good cause of 
action, because it is not alleged, that the money was had and 
received at the request of the defendant. 

3d. If the note was indorsed to the plaintiff, by Henry T. 
Clay, in the name of the firm of Clays & Dinsmore, after the 
dissolution of the firm, and without authority for that purpose 
by other members of the firm, that indorsement is void, and 
the plaintiff cannot recover upon the note. 
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4th. ff the firm was not at that time dissolved, still, Heury 
T. Clay had no authority to indorse the note to the plaintiff, 
for a purpose foreign to the business of the firm, unless so per
mitted by the other members. 

5th. If it is true, that the defendant put his name upon the 
note, after it was made and delivered to Clays &, Dinsmore, 
he cannot be holden in this action. 

6th. In such case, if holden at all, he is holden as a guar
antor; and since there is no declaration against him as guaran
tor, he is not held at all in this action. 

'I'he 1st, 2d, 5th and 6th requests were refused by the Court, 
The third request was complied v1-·ith, but in connection 

with it, the Court said, that if such indorsement was subse
quently ratified by the other members, the indorsement would 
be good, although the firm might then have been dissolved. 

The fourth requested instruction has likewise been given, 
with the addition, that if :ratified by the other members after-
1vards, the indorsement would then be good. 

The Judge also instructed the jury, that the rate of dama
ges would be to compute the interest from the time when the 
note became due to the date of the partial payment indorsed, 
add the interest to the principal and substract the partial pay
ment, and then compute the interest on the balance to the 
day of the verdict. 

A verdict was returned for plaintiff for the amount of the 
note and interest. 

W. Gilbert, for defendant. 

H. JV. Paine, for plaintiff. 

SHEPLEY, 0. J. -The ease is presentecl on exceptions and 
on report of the testimony. According to the testimony of 
Dinsmore, a member of the firm, to which the note was made 
payable, the defendant indorsed his name on the back of the 
note, within four or five days after it was made by Kelley, in 
accordance with an engagement to do so, before it was made, 
and before the note had been negotiated by the payees; who 
could not be required to indorse it, to avail themselves of his 
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contract, and as he could not be liable to them as an indorser, 
he must be regarded as a maker. Irish v. Outler, 31 Maine, 
536. 

Dinsmore was properly admitted as a witness for the plain
tiff. His claim to have his partners account for the note 
could not be affected by the result of this suit. 

A compliance with the position of the defendant's counsel, 
with respect to the effect of the names as found upon the 
back of the note, would have required the jury to disregard 
Dinsmore's testimony, stating when and how the defendant's 
name was written upon it; and the request founded upon that 
position was properly refused, and the instructions given were 
correct. 

The first and second enumerated re<1uests for instructions 
were properly refused. 

If the defendant upon the testimony was to be regarded as 
a maker and not as an indorser, the note would be evidence 
to support the count for money had and received, and its al
legations were sufficiently formal. 

The third request ai,snmes, that there had been a dissolu
tion of the firm. If given, it might have withdrawn from 
the jury a consideration of the testimony introduced to prove 
it. The fourth was also objectionable, as assuming that the 
note was indorsed, "for a purpose foreign to the business of 
the firm." The instructions given in connection with these 
requests, appear to have been appropriate and essential to a 
correct presentation of the case, for consideration by the jury. 

The fifth and sixth requests were properly refused, for reas
ons already stated. 

When the only member of a firm entitled to complain, that 
the note had been improperly negotiated, or that it had been 
negotiated for a purpose not within the scope of the part
nership, had been examined as witness in the case, without 
making any objection to its negotiation, the jury would be 
authorized to infer, that it had been done with his consent, 
or that he had subsequently approved of it. 

The rule respecting the mode of casting interest, stated in 
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the case of Dean v. Williams, 17 Mass. 417, has been re
ceived here, whether the payments were or were not volunta-
rily made. .Exceptions and motion overruled. 

TENNEY, APPLETON and CuTTING1 J. J., concurred. 

NoRTON ve,-sus WEBB. 

"\Vhere one person engages to support another without a designation of any 
place, where such support should be furnished, the election of the place is 
with the person to be supported. 

But after this election is once made, he cannot revoke or change it. 

ON ExcEPTIONs from Nisi Prius, RicE, J., presiding. 
WRIT OF ENTRY. 
The demandant conveyed a farm, lot No. 45, to the tenant, 

who at the same time re-conveyed it in mortgage. Upon this 
mortgage the action is brought. The condition of the mort
gage was, "that if the said Farwell Webb, his heirs, execu
tors or administrators, shall support me and Betsey Norton, 
my wife, in our house on said lot, No. 45, if we choose, by 
furnishing us with food and clothing, medicine and medical 
aid in sufficient quantity and quality, according to our circum
stances, and as our necessities may require, and that during 
our natural lifo, both in sickness and health, as we may need 
for our comfort-also provide and constantly keep for our use 
and benefit, a good and gentle horse, and convenient carriage, 
or otherwise provide them, whenever we, or either of us, as 
the case may be, shall wish to ride, either in visiting or for 
recreation, then this deed shall be void, otherwise remain in 
full force." 

It appeared in evidence, that demandant and wife lived in 
the family of tenant, on the farm described in said deed, for 
two years after it was given, when they left it, and had re
ceived no support since. 

The tenant contended that he had the right, under the 
terms and conditions of the deed, to furnish the support con
templated, at the house on said farm; and if he furnished 
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support at that place, it was not optional with demandant to 
have his support there, or elsewhere, as he chose. 

But the presiding Judge instructed the jury that it was 
originally optional with the demandant to have his impport in 
said house on the farm, or elsewhere,. as he might choose. 
That if the demandant had elected to have his support in said 
house, he would be bound to receive it there and could not 
afterwards revoke or alter it ; but if the plaintiff had not so 
elected, the defendant would be bound to support the plaintiff' 
and his wife elsewhere ; and that the burden of proof was on 
the defendant to show that the plaintiff had elected to take his 
support in said house, and that the acts of the plaintiff in going 
to live on the farm, in the house with the defendant, were 
legitimate evidence, tending to prove such election. 

A verdict was returned for the demandant. 

Morrell, for tenant. 
It is obvious, that a right, or power of choice, is given to 

the mortgagee, by the terms of the condition!!, in regard to the 
place of his impport, and it is equally obvious, that that right 
is not an itnlimited one, and gives the mortgagee no right, 
except the right to "choose" to have his support at a particu
lar place. 

It does not confer the right to choose io have his support at 
" any place he might designate, but a rjght to ha-ve that sup• 
port in onr house, on said lot No. 45, if he chom;e." 

The contract on the part of the mortgager, bind!! him to the 
unconditional support of the mortgagee, and the agreement of 
mortgagee is equally unconditional to receive such suppo, t, as 
specified. 

There is no option with the mortgagee, as to manner or 
quality of that support ; he cannot elect to have more or differ• 
ent, than is provided by contract. 

· He has the right to require that he should be supported in 
our ho~uie, on lot 45, and there all option ends. 

And the reason of this provision is obvious. 
'l'he arrangement is one by -which mortgagee had deeded 

to defendant his farm, to provide for his support, and bis pur• 
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pose was to secure the right to have that support on the home
stead, and that if he chose to live there, it should not be in 
the power of the mortgagee to say he should live elsewhere. 
He did not intend, or desire to rncure the right to live else

where. 

Vose, for demandant. 

SHEPLEY, C. J. - The Court decided on a former occasion, 
that the mortgager might retain possession until there had 
been a breach of the condition, if the mortgagee had elected 
to receive support in the house upon the farm. 35 Maine, 
218. During the last trial a question was presented, whether 
the mortgager had the right to elect, where he would furnish 
support to the mortgagee and his wife, if they had not elect
ed to receive it upon the farm. The jury were instructed, 
that he had not that right. That he would be bound to fur
nish it elsewhere at their request. 

When one person engages to furnish support for another 
without a designation of any place where it should be furnish
ed, many reasons might be offered in favor of a construction, 
authorizing the support to be furnished where the person pro
viding it should elect, it being a suitable place. But a differ
ent construction has prevailed, requiring the support to be 
furnished, where the person to be supported should elect to re
ceive it without occasioning unnecessary expense. Wilder v. 
Whittemore, 15 Mass. 262; Fiske v. Fiske, 20 Pick. 499; 
Flanders v. Lamphear, 9 N. H. 201 ; Holmes v. Fisher, 13 
N. H. 9. 

The instructions given appear to have been in conformity 
to this construction of the contract. 

Exceptions overruled. 

TENNEY, APPLETON and CuTTING, J. J., concurred. 
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w ALKER versus p ATTERSON. 

To charge an executor, on a written contract, to pay a debt due from his 
testator, it must be founded upon a sufficient consideration. 

Ami the action will then lie against him personally, although the contract 
was signed in his representative capacity. 

Proof of the consideration required to sustain the contract, must be furnished 
by the party who would enforce it. 

'Where an executor was dissatisfied with the exhibit of the company debts 
and assets, made by the surviving partners of his testate ; and by leave of 
the Judge of Probate he referred the matter in dispute, and the balance of 
the indebtedness of the company beyond its assets was found by the referee, 
one third of which the executor agreed in writing to pay to a creditor of the 
company, but did not secure the estate from any further or other liability 
for the partnership debts; - Held that the contract was without any valuable 
consideration, and no action could be maintained thereon. 

ON FACTS AGREED. 

AssuMPSIT, for money paid for defendant. 
The defendant is executor of the last will and testament of 

Isaac Smith, late of Hallowell, deceased. The will was ap
proved and defendant entered upon his trust. Said Smith, 
was, at the time of his death, a co-partner with the plaintiff 
and one Richard F. Perkins. 

The surviving partners filed in the probate office of the 
county of Kennebec, a statement and inventory of the ac
counts of said partnership, as required by law. 

The defendant, as executor, not being satisfied with their 
return, with the approval of the Judge of Probate, agreed to 
submit the matters in controversy between said co-partners to 
an arbiter. The whole amount of indebtedness of said co
partnership was by him found and the total assets in the 
hands of the surviving partners, leaving a balance of indebt
edness of $587,41, besides a claim for insurance paid by the 
surviving partners, and not embraced in the accounts. 

Among the debts <lue from the co-partnership was a note of 
$300, running to Williams Emmons. 

At the hearing, after the results had been ascertained, the de
fendant gave to the surviving partners a paper of the following 
tenor; - "My proportion, as executor of the .estate of Isaac 
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Smith, of the liabilities of the co-partnership of Smith, Walk• 

er & Perkins, as estimated, and a list of which is left with 
Wms. Emmons, Esq., amounting to $1850,27, is $195,801 

which sum, together with $76,05, being the amount of Walk• 
er & Perkins' bill for insurance on vessels, &c., last year, I 
agree to pay as my full proportion of said liabilities, on the 
note held by Wms. Emmons, Esq., signed by Smith, Walker 
& Perkins, for $300, datecl March 2, 1847, two years interest 
on which having been paid. "J. W. Patterson, Executor. 

"August 22, 1849." 
On this note, March 5, 1851, the defendant paid for inter~ 

est, $18,00. The balance of said note, not having been paid 
by defendant, was paid ~o Emmons by plaintiff, to recover 
which this action is brought. The estate of Smith is solvent 

and not fina!Iy settled. 
It was stipulated that i:f, in the opinion of the 0ourt, the 

action could not be maintained, the plaintiff is to become 
nonsuit; otherwise the defendant is to be defauhed for the 
sum agreed by him to be pai.d on the note due to Wms. Em~ 
mons, and interest. 

Evans, for plaintiff. 
The defendant is individually Iiabte on hi-s e·ontract, al

though he subscribed it, as "executor." It creat~d a 'new 
contract between the parties, which exeeutors aud admrnistra-~ 
tors cannot do, to bind the e~tate. 

The mode of pay1nent1 originated with the defendant and 
binds himself. 

The agreement was founded on :mffici-ent comideration, 
The settlement of the co-partnership concerns, and the im~ 
plied, if not express obligation on the co-partners to pay the 
remaining debts, formed a suffh:ient consideration. 

In the margjn of the original paper, in defendant's own 
writing, are the words "W. &, P. to pay $1578,42,'1 being the 
balance of the co-partnership indebtedness. 'l'hi~ is evidence 
of an express promise on their part. 

The authorities are very decisive on the questions. Thacher 

9'" al. v. Dinsmore, 5 Mass. 302 r Fo~ter v. Fi1lleri 6 Mass. 58. 
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In both these cases the notes were signed as " guardian" 
but both were held personally liable. 

In Wheaton v. Wilmarth, 13 Mete. 422, concluding para
graph of the opinion, the Court held an administrator person
ally responsible, to one who had, at his request, become 
guarantor on a note against his intestate. Story on Prom. 
Notes, ~ 63; Hill v. Bannister, 8 Cowen, 31; Davis v. 
French, and cases cited by SHEPLEY, C. J., 20 Maine, 21; 
Sumner v. Williams o/ al. 8 Mass. 162. 

The defendant has abundant assets of the estate for his 
indemnity, and no injustice will be done by holding him 
personally responsible, whereas the plaintiff has no remedy 
against the executor, the action being barred by the statute of 
limitations without fault on his part, but by the negligence of 
the defendant himself. 

Vose, for defendant. 
An attempt is here made to hold the defendant in his pri

vate capacity in opposition to his express stipulation. It seems 
there was some dispute as to the indebtedness of the estate, 
and to ascertain the amount, the matter was submitted to 
arbitration. No bond was given defendant, no promise in 
consideration of the submission preceded the same. It was 
like the ease of Pearson v. Kenney, 5 D. & E. 6, for the 
purpose of ascertaining the amount of indebtedness due from 
the testator, which cannot bind the defendant in his private 
capacity. 

The principle, that an agent who exceeds his authority is 
bound personally, does not apply to this case. 

Here is no new contract ; no new consideration ; no value 
received; no forbearance to sue; no release of any demand 
against the estate, as a consideration for the promise ; no ex
tinguishment of one contract, by the substitution of another, 
as by giving a negotiable note in payment of an account. 
The paper is not negotiable in its terms, and does not even 
purport to be for value received. It is a mere ascertainment 
of the proportion due from the estate, and an agreement on 
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the part of the defendant in his official capacity, that such 
sum is due on demand. 

But neither the holder of the note1 nor the plaintiff has 
made the demand as might have been done of the estate. 

'I'he defendant never intendec) to charge himself personally, 
and according to decided cases, he is neither legally, nor mor
ally bound. Macbeath v. Haldimand, 1 'l'. R. 172; Hodg
don v. Dexter, IO Cranch, 345; Brown v. Austin, 1 Mass. 
208. 

The commencement and conclusion of this instrument, 
show clearly, that the intent of the defendant was simply to 
act in his capacity as executor. 

In the case Rann v. Hughes, in the notes to the case of 
Mitchinson v. Hewson, 7 D. & E. 346; where demands were 
submitted to a reference to ascertain the amount due, no new 
consideration being proved, all the Judges agreed, that the de
fendant could not be liable in her personal capacity; the pro
mise must be coextensive with the consideration. This case 
is believed to be in point, as is also the subsequent case of 
Ten Eyck v. Vanderpool, 8 Johns. 120, which refers back to 
the case of Rann v. Hughes, as authority, and is a much 
stronger case than the one at bar, inasmuch as the defendant 
in his note acknowledged a value received. In the case at 
bar, there was no such acknowledgment, and no consideration 
existed as a matter of fact. 

SHEPLEY, C. J. - The law applicable to this case, appears 
to have been correctly stated in the case of Davis v. French, 
20 Maine, 21. 

Assuming the contract subscribed by the defendant, as exe
cutor, to bind himself, if made upon sufficient consideration, 
the only question presented will be, whether such a considera
tion is exhibited by the agreed statement. 

The arbitrator appears to have determined only the amount 
of the debts due from the partnership: and the amount of its 
assets in the hands of the survivors. These facts having been 
ascertained, the amount to be paid out of the private property 
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of each member would be determined. It might happen, that 
one would be required to pay more than his share from the 
inability of another member to pay his due proportion. 

The defendant by his contract appears to have agreed to 
pay the exact third part, that would be payable from the estate 
of his testator, and the amount of a bill paid by the sur
vivors for insurance of the partnership property. If he had 
secured the estate from any further or other liability for part
nership debts, that might have constituted a sufficient consid
eration for his contract. But he does not appear to have done 
s9. 'l'he creditors of the partnership might have collected 
their debts from the estate of his testator, and the executor's 
remedy would have been to collect the amount over the tes
tator's share of the other members. They would not have 
been jointly liable for each other, beyond the amount of the 
assets of the partnership. Nor would they have been bound 
by the memorandum made by the defendant, and not signed 
by them; "W. & P. to pay $1578,42." 

It is not perceived, that the rights of either member of the 
partnership were at all varied, or that the defendant derived 
any personal advantage from the contract signed by him, or 
from the submission and award. 

Proof, that a written contract for payment of a debt due 
from another, was made for a valuable consideration, must 
come from the party, who would enforce it; and the proof to 
be derived from the agreed statement, is not sufficient. 

Plaintiff nonsuit. 
TENNEY, APPLETON and CuTTING, J. J. concurred. 
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(*) PoRTER versus PILLSBURY. 

The time allowed to a party, on notice to attend the taking of a deposition, 
has relation to the distance to the place of caption from the place where he 
resides, not to the place of caption from the place where he may happen to 
be found. 

The holder of a personal claim, with a mortgage of land as collateral, may by 
a suit at law, after foreclosure, recover the balance due on the debt, de
ducting the value of the land at the time of the foreclosure. 

:By permitting the mortgage to be foreclosed, the mortgager waives all claim 
to be allowed in such suit, for the net incomes which accrued to the mort
gagee from the land during the three years of foreclosure. 

In redeeming land, of which the mortgagee has taken possession for a foreclos
ure, if he account for the net incomes actually received, the burden is upon 
the mortgager to show a want of ordinary care in its management. 

ON ExcEPTIONs from Nisi Prius, APPLETON, J., presiding. 

DEBT on a judgment recovered in 1843, damage $1424,00, 
cost $24,27. Plea, nil debet. 

The defendant introduced evidence tending to show a rep
resentation made by the plaintiff, that the judgment in suit, 
was obtained on a note, secured by mortgage of land ; that 
he had foreclosed the mortgage and sold the land, for between 

$800 & $900 ; that it brought all that it was worth ; and 
that he should recover the difference between what it brought, 
and the amount of the judgment in suit. 
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The defendant then offered the depositions of Samuel Pills., 
bury an<l others, to which the plaintiff objected on the ground, 
that no sufficient notice had been given to him, inasmuch aa 
the notice was served upon his counsel, only 18 hours before 
the time appointed for the caption, to attend the taking at 
Rockland, 110 miles from Machias, the residence of both the 
plaintiff and his counsel; all which appears by the certificate 
of the magistrate, and papers by hitn annexed to the deposi
tion of Samuel Pillsbury, which objection was never waived. 

The Court overruled the objection, and admitted the depo• 
sitions. 

The plaintiff introduced depositions to show the rents and 
profits of the mortgaged property, during the three years it 
was held by him, and the proceeds of sale at the end of that 
time, and also the value at the time of foreclosure and sale. 

The plaintiff requested the Court to instruct the jury, that 
the actual receipts from the rent and sale of the mortgaged 
property, after deducting necessary expenses, should fix the 
sum to be allowed upon the judgment, unless they were sat• 
isfied, that the plaintiff had not used ordinary care and pru• 
dence in the management and sale of the property. 

The plaintiff also asked the Court to instr~ct the jury that, 
if they should find that the plaintiff offered for sale, and did 
sell, all the title which the defendant mortgaged to him, the 
plaintiff should not be made to suffer loss from any defect, 
real or supposed, in said Pillsbury's title, which tended to di• 
minish the price down to that for which said property sold. 

The Court declined to give these instructions, but instruct• 
ed the jury, that in reference to the admissions of the plain~ 
tiff, offered by the defendant in evidence, the jury were to 
take the whole admissions together ; that it was for them 
to determine, under all the circumstances and facts proved, 
upon how much of these admissions they could rely, includa 
ing those of the party in his own favor as well as those 
1naking againist him;~ that these admissions were evidence 
for their consideration to be compared and weighed with the 
other evidence in the case, the effect of all which was for 
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their consideration ; - that the judgment introduced by the 
plaintiff showed conclusively an indebtedness for the amount 
therein specified ; ~- that it appeared the plaintiff entered to 
foreclose his mortgage on Sept. 7th, 1841; - that in enter
ing into possession· for the purposes of foreclosure, he was 
bound to exercise that care and prudence in the management 
and control of the property mortgaged, which a prudent owner 
would exercise in the management and control of his own pro
pe1ty ; - that if redeemed, he was bound to account for such 
net sum, as, using the diligence and care of a prudent man in 
the management and control of his own property, he received, 
or which, using such care and diligence, he might have receiv
ed ; - that the jury should ascertain the indebtedness on Sept. 
7th 1844, when the foreclosure expired; that after ascertaining 
the rents for ·which, upon the principle before stated, the 
plaintiff was bound to account, they should deduct therefrom, 
all reasonable charges for agencies in the management and dis
position of the property, all sums paid for taxes, all expendi
tures in the repairs of buildings erected, or in the erection of 
buildings necessary for the enjoyment and proper use of that 
species of property, and should apply the net. sum then re
maining towards the reduction of the plaintiff's judgment; -
that, after finding the indebtedness of the defendant, on Sept. 
7, 1844, according to those principles, it remained for them to 
ascertain the true cash value of the mortgaged premises at 
that time, and if it was eqnal to the amount then due to the 
plaintiff, they should render their verdict for the defendant, 
if less than such amount so due to the plaintiff, their verdict 
should be for the plaintiff for the balance due him after de
ducting the cash value of the mortgaged premises at the time 
the foreclosure became perfected ; - that in determining the 
cash value at the date of the foreclosure of the mortgaged 
premises, they should take into consideration the testimony of 
the several witnesses respectively produced by the plaintiff 
and the defendant, the price given for the property at the sale 
at auction, and after compariug the whole testimony, and 
considering all the facts, determine for themselves from the 
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various elements presented for their consideration, its actual 
cash value at that time ; - that, if the title of Pillsbury was 
defective and there was any diminution of price from such 
defect of title, the defendant should suffer for such defect of 
his title; - that, if the title was perfect in Pillsbury and by 
foreclosure became perfect in the plaintiff, then the defendant 
is entitled to have allowed in reduction or payment of the 
plaintiff's judgment, the cash value of the property at the 
time when the title became perfected by foreclosure in the 
plaintiff; and that, unless they find a defect in the title of 
Pillsbury, they must take the actual cash value as before stat
ed. The verdict was that the defendant did not owe. To 
which rulings and instructions and refusals to instruct the 
plaintiff excepted. 

R. I(. o/ C. W. Porter, for the plaintiff. 
1. The depositions of Samuel Pillsbury and others were 

improperly admitted, for want of notice. R. S. c. 133, ~ 9, 
p. 580, as amended, by Act of 1842, c. 31, ~ 17; Homer 
v. Brainerd, 15 Maine, 54; Howard v. Folger, 15 Maine, 
447; Leavitt v. Leavitt, 4 Maine, 161. 

2. The first instruction asked for, was proper, and should 
have been granted ; because ; -

First. Opinions as to value of lands, are not suitable ev
idence. 1 Green!. Ev. ~ 440, p. 592 and seq. ; Petcrboro' 
v. Jajfney, 6 N. H. 462; Rochester v. Chester, 3 N. H. 349; 
Beard v. Kirk, 11 N. H. 397. 

Second. A mortgagee is only bound to account for actual 
receipts, unless he has been guilty of fraud or wilful default. 
Powell on Mortgages, 1028; Bacon's abridgement, 3, 657; 
4 Kent's Com. 166, 182; 2 Story's Equity J urisp. 285 ; 
White v. Brown, 2 Cush. 412; Hatch v. White, 2 Gall. 152; 
Tooke v. Hartley, 2 Brooke, Penn. 125; Amory v. Fair
banks, 3 Mass. 562; Saunders v. Frost, 5 Pick. 259; Pul
tlwrp v. Foster, 1 Vernon, 4 76; Anonymous, 1 Vernon, 45. 

3. The second instruction asked for should n_ot have been 
denied ; because ; -

First. A mortgagee in selling the mortgaged estate is not 
VOL. XXXVI. 36 
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hound to warrant the mortgager's title. Story's Eq. Jnrisp. 
s, 1013, page 278. 

Second. The plaintiff offered for sale and :,;old all the title 
derived from the defendant, and if there was suspicion of the 
strength of that title, he should not suffer for it. 

B. Bradbury, for the defendant. 
1. The depositions offered by defendant were properly ad

mitted. 
The service was made upon the attorney of the plaintiff at 

Rockland, the place named for the caption of the deposition, 
allowing all the time which the statute requires. 

The provision of the statute, c. 133, ~ 9, applies to the 
adverse party, but does not refer to his counsel, and is based 
upon the idea that the service, when upon the party, is made 
at his usual place of abode. 

In this case, the attorney was at Rocklaud for the purpose 
of taking testimony in this cause. 

But the facts stated in this caption ( which is conclusive) 
do not afford the basis for the objection taken by plaintiff's 
counsel. 

2. The instruction of the Judge as to the effect of the plain
tiff's admissions, proved by defendant, was correct. Green!. 
Ev. vol. l, '§, 201, and cases cited in note. 

3. The instruction of the Judge as to the diligence and care 
of the mortgagee in the management of the estate, the ap
propriation of the rents and profits for agencies, taxes, ex
penditures for repairs, ,vas correct. Cazenove v. Cutler, 4 
Mete. 246, 

,1. 'l'he instruction of the Judge that the jury should find 
the true cash value of the mortgaged premises on the 7th of 

September, 1844, when the foreclosure expired, and if it was 
equal to the amount then dne the plaintiff, they should render 
their verdict for the defendant; if less, then their verdict 
should be for the plaiutiff for the balance due him after deduct
ing. from such balance the cash value of the mortgaged 
premises, at the time the foreclosure became perfected, 
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was the true rule of damage. Hatch v. lVhite, 2 Gall. 161 ; 
Hunt v. Stiles, 10 N. H. 466; 7 Alabama, 708. 

5. An auction sale of mortgaged property is only one of 
the elements, by which to ascertain its true value. 

TENNEY, J. - This action is npon a judgment, for the pur
pose of obtaining a balance, claimed to be due thereon, a part 
having been satisfied by means of the foreclosure of a mort
gage of real estate, given by the defendant as collateral secu
rity for the original cause of action. 

Objections were made at the trial, by the plaintiff, to the 
depositions of Samuel Pillsbury and other persons, offered by 
the defendant, on the ground, that the notice of their taking, 
was not so long prior to the caption, as the statute requires. 
'I'he justice has certified, that "the adverse party was duly 
notified to attend, as will appear by the notice annexed." 
By this reference, the notice itself makes a part of the certifi
cate, and shows that the plaintiff and his attorney had their 
residence at the time in Machias, in the county of Washington, 
a distance of one hundred and ten miles from the place of 
caption; ancl at thirty minutes after eight o'clock in the after
noon of Sept. 27, 1852, were notified, that the depositions ob
jected to, would be taken at two o'clock in the afternoon of 
the next day. By R. S. c. 133, ~ 9, amended by statute of 
1842, c. 31, <§, 17, the notice is required to be such, that 
the adverse party shall be allowed, betwf'en the service of the 
notice, and the time appointed for the taking the deposition, 
time for him to travel from his usual place of abode, to the 
place of caption, not less than at the rate of one day for every 
twenty miles. It is very clear, in this case, that the plaintiff 
was not legally notified of the taking of the depositions. The 
appearance of the attorney and the putting of interrogatories 
by him, were under a written protest, that the plaintiff was 
not bound, by the notice, and could not be regarded as a 
waiver of a right to object on that account. 

It may be regarded as the settled doctrine of the law of this 
State, that the holder of a personal obligation, ( or a judg-
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ment thereon,) for which a mortgage of real estate has been 
given, as collateral security, may recover the balance of the 
debt dne, deducting the value of the mortgaged premises, at 
the time of the foreclosure. Tooke v. Hartley, 2 Bro. Ch. 
125; Amory v. Fairbanks, 3 Mass. 562; Hatch v. JVhite, 
2 Gal. 152; Omaly v. Swan, 3 Mason, 47 4; Dunkley v. 
VanBuren, 3 Johrn,. Ch. 330; Globe Ins. Co. v. Lansing, 
5 Cowen, 380 ; Lansing v. Goelet, 9 Gowen, 346 ; Hughes 
v. Edwards, ~l Wheat. 489; 4 Kent's Com. Lecture 57, p. 
173 and seq., ( 1st Ed.) 

In determining the sum to be allowed on account of the 
foreclosed mortgage, the excess of the amount of the rents 
and profits over and above that expended in repairs, necessary 
improvements, &c., is not to be added to the value of the 
real estate at the time of the foreclosure. In redeeming from 
the mortgage at any time, before the title becomes absolute in 
the mortgagee, the rents and profits are to be accounted for by 
him, because the mortgager has the right to save the estate 
from forfeiture, by the payment of the sum, which is dne in 
equity. But the suit upon the personal contract is at law, 
and the equities, which the debtor had while the mortgage 

~ was open, are extinguished. He has no greater right in such 
action, to claim that the net avails of the rents and profits 
should be deducted from the amount of the judgment, than 
he has, that the sum should be refunded to him on a foreclos
ure of a mortgage on an estate of sufficient value to discharge 
the entire debt, secured thereby. It is through the !aches of 
the mortgager, that the estate is not redeemed, while his equi
ties remain, and on a failure to do so, the whole land; and its 
use from the time possession was taken for a breach of the 
condition, become the property of the mortgagee. 

'l'he iustructions to the jury were not in accordance with 
these principles ; a11d the plaintiff's counsel waived the right 
to have those given, which were in harmony with the law, 
by requesting those less fa\'orablc to him. Aud if those 
requested, were substantially given, he has 110 ground of 
complaint. The Judge was requested by the plaintiff's coun-
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sel to instruct the jury, "that the actuafreceipts from the 
rent and sale of the mortgaged property, after deducting 
necessary expenses, should fix the sum to be allowed upon 
the judgment, unless they were satisfied, that the plaintiff 
had not used ordinary care and prudence in the management 
and sale of said property." 'l'he jury were instructed, "that 
in entering into possession for the purpose of foreclosure, he 
was bound to exercise the care and prudence in the manage
ment and control of the property mortgaged, which a prudent 
owner would exercise in the management and control of his 
own property." The instructions given were more stringent 
against the plaintiff, than those requested. By the latter, he 
was holden only to the care and prudence required of those 
standing in the same relation to the property, which he did; 
by the former, he was bound to exercise the care and pru
dence which an owner would exercise, in the management 
and control of his own property. 'l'he management and con
trol of property like the mortgaged premises, is expected to 
be different by an absolute O\VJier: from that by one, having 
entered thereon, for condition broken, as a means of obtaining 
payment of his debt. 

Again, by the instructions requested, if the plaintiff had 
introduced satisfactory proof, that he had accounted for all 
the rents and profits actually received, the burden would have 
been upon the defendant to show a want of ordinary care and 
prudence in the management and sale of the property. The 
import of the instructions given was, that the plaintiff was 
bound to show, that he had exercised the care and prudence 
in the management and control of the property, which an 
owner would have done in relation to his own property. 

The instruction, that if the title of the mortgager was de
fective, and there was any diminution of price from such 
defect of title, the defendant alone should be the sufferer for 
that cause, was correct, and did not differ materially 'from that 
requested. The defendant could transfer only his own right; 
and the foreclosure could vest in the mortgagee no greater in
terest, than that which the mortgagor had at the time of the 
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execution of the mortgage ; and any defect of title shown, 
operated, under the instructions, to diminish the amount satis
fied by the foreclosure of the mortgage. 

Exceptions sustained. 
SHEPLEY, C. J., concurred. 
HATHAWAY, J., concurred in the result. 

R1cE, J., concurred in sustaining the exceptions, but from 
that part of the opinion which precludes the mortgager, (when 
sued, after a foreclosure, for the balance due on the mortgage 
debt,) from making claim for rents and profits received by the 
mortgagee previous to the foreclosure, he dissented, and ob
served; - "A mortgage is merely collateral to the principal 
debt, why then should it not be treated as other collateral 
security? Were stocks of any kind or choses in action mort
gaged, and these collaterals applied in payment, and an action 
brought to collect a balance, can there be any doubt that 
our courts would require the party thus claiming a balance to 
account for the interest or dividends collected, as well as for 
the principal, or value of the stocks? The same principle 
must apply to mortgages of real estate. When a party claims 
a balance, he must account for all he has received from the 
collateral security in his hands. 

It will be found that the rule laid down in the cases, cited 
by Judge TENNEY, originated in combati11g the doctrine of the 
English Chancery Courts, that by an absolute foreclosure of 
the mortgage the whole 'mortgage debt was thereby paid, or 
when the mortgager was allowed to claim a balance, the fore
closure should thereby be reopened. It is this English doc
trine of absolute paymenl, that is so ably refuted by Judge 
STORY in the case cited. [ do not find that the facts in any 
of the cases relied upon raise the question of accounting for 
rents and profits, nor that the attention of the courts was 
called to that question. Hence the general terms in which 
the doctriiie announced in the opinion of Judge TENNEY is 
stated. 

The equitable, and I th ink, the true doctrine applicable to 
this class of cases, is thns stated by PARSONS, C. J., in the 



W ASHlNGTON, 1853. 287 

Thayer v. Mowry. 

case of N ewltall 9" al. v. TVright, 3 Mass. 138. - " If neither 
the mortgager nor any subsequent mortgagee will redeem, the 
presumption is violent, that the land, together with the rents 
and pro.fits received, is not worth more than the debt and in
terest due. If it should be worth less, and the first mortgagee 
should sue the mortgager to recover the deficiency, in that 
suit the mortgager will be allowed not only for the value of 
the lands when the mortgagee took possession, but also for 
all the rents and profits he received after possession." 

(*) 'l1 HAYER versus lVIowRY et al. 

Until the expiration of w·enty years from the recovery of a judgment, there 
arises, from lapse of time, no degree of presumption that the judgment has 
been paid. 

For an agreement by a judgment creditor that he would allow, upon the Judg
ment, the amount which, prior to the Judgment, he had received toward the 
debt, in the dealings of the parties, such receipt of the money is a sufficient 
consideration. 

In a suit upon such judgment, the jnry, if the receipt of the money and the 
agreement of the plaintiff be proved, may treat the amount received as a 
payment upon the judgment. 

In such a case, the defendant is entitled to introduce evidence of the plaintiff's 
agreement, and of the state of their dealings previous to the judgment, 
and of any facts which could justify the jury in finding that the money had 
been received by the plaintiff, and to what amount. 

Such evidence has no tendency to impeach the judgment. Its effect can only 
be to show, that, by a valid arraugcment, it has been paid. 

ON ExcEPTIONS from Nisi Prius, APPLETON, J., presiding. 
DEBT upon a judgment recovered in March, 1831, for 

$516,76 debt, and $14,71 costs. Upon the writ in that ac
tion the property of the defendants was attached. 

The present action was brought February 4, 1851. The 
plain(iff read the record of the judgment, and introduced the 
execution issued thereupon, March 10, 1831, returned no part 
satisfied, and it was admitted that no alias execution had ever 
issued. The defence relied upon in the pleading, was pay
ment. 
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The defendants offered as witness, I. R. Chadbourne, who 
testified, that he was attorney for the defendants, in the origi• 
nal snits; that he was in attendauce upon the S. J. Court, in 
Machias, in June, 1831, and that he then received from the 
defendant Mowry, a letter of iustrnctions in reference to the 

original snit, beiug the suit upon which this judgment was 
recovered, which letter contained certain receipts signed by 
the plaintiff, and a letter from him to Adams & .F'essenden ; 

that said letter and enclosures were never seen by him (the 

witness) from about the time he received them until after the 
commencement of this suit, when he searched for them at the 
request of Mowry, and found them in his office, where they 
had been ever since June, I 831 ; that Mowry was a member 
of the Legislature, in March, 183 I, and on the valuation com
mittee, which continued ils sessions into the ensuing summer. 

The defendants read in evidence, the writ and note upon 
which this judgment was recover2d, and also the letter of the 
plaintiff to Adams & Fessenden, dated June 1, 1824, also a 
copy of an execution recovered against the defendant Mowry, 
by Adams & Fessenden, for debt $672,34, and costs $15,75, 
discharged by S. Thayer, (the plaintiff,) also a certain paper, 
of which the following is a copy. 

"Received of J. Mowry, Esq. five hundred and forty-five 
dollars, hy his deed to Thomas Moon, to be accounted for on 
demand. " Solo. Thayer. 

"Lubec, Nov. 11, 1825." 
Endorsed ; "$448,04,. Received towards this receipt four 

hundred forty-eight dollars, and four cents." 

Samuel Mowry was introduced by the defendant, and testi
fied, that he was present at a conversation between the plain
tiff and his father, Jabez Mowry, one of the defendants, May 

5, 1851, at plaintiff's office; that his father asked the plaintiff 
how much he received on the Rice deed, and on the Moon re
ceipt; that the plaintiff said he received on the Rice deed 
and the Clark note $508 or $510, and about $100 for balance 
of JYloon receipt; that his father asked the plaintiff if these 

sums were not received towards the joint note of Fowler, 
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Boynton and himself, [the present defendants, being the note 
on which judgment was recovered,] and the plaintiff said yes, 
and if they were not indorsed on that note, he would allow it 
towards the execution ; that the plaintiff figured it, and said 
if this is allowed as I have received it, on that joint note, you 
(said Jabez) will owe me $200 to $300 on general account; 
that his father replieg he did not owe him a dollar on general 
account, and that the parties separated in anger. 

To each and every part of the foregoing evidence, the plain
tiff objected as it was offered. 

On cross-examination, the witness, Samuel Mowry, testified 
that his father became embarrassed in 1824 or 1825: - It did 
not appear that the other defendants had not al ways continued 
solvent. 

The Judge instructed the jury, that the judgment produced 
was conclusive evidence of indebtedness to its amount, at the 
time of its rendition ; that, if obtained by error, fraud or mis
take, the proper proceedings should have been instituted to 
revise it, or to procure a review, and new trial; that, those 
proceedings uot having been instituted, it was perfectly im
material whether the defendants intended to have had the 
action demurred ; or whether they had a defence to the suit or 
not; that this suit is not barred by the statute of limitations, 
nor does the presumption of payment arise till after the full 
and entire period of twenty"years; that when the judgment was 
obtained, the defendants might have claims against the plaintiff, 
which could not have been filed in set-off; that the plaintiff, 
as it appeared, had other claims against the defendant Mowry, 
alone; that, if they found that that defendant was bound, as 
between him and his co-signers, to pay that debt, and that 
he had made payments which were to have been applied to 
the note, on which this judgment was rendered, but which 
were not so applied, they would consider whether the parties 
had not subsequently adjusted this matter between themselves; 
that, in this connection, the facts, if proved, that attachments 
had been made on the original writ, that no proceedings 
were had on the execution obtained, that the other parties 

VOL. XXXVI. 3 7 
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were solvent, and that dming much of this time Mowry was 
solvent, were facts proper for their consideration with the 
other facts in the case; that, if they found the judgment to 
have been folly paid or in no part paid, they would so return 
by their verdict; that, if ,t had been paid in part, they would 
find for the balance. 

To the rulings of the Judge, admitting the evidence object
ed to by the plaintiff, and to the instrnctions given to the 
jury, the plaintiff excepted. The verdict was that the judg
ment had been fully paid. 'I'he plaintiff also filed a motion 
for a new trial, on the ground that the verdict was against 
evidence and against the weight of evidence. 

Thayer and Thacher, for the plaintiff. 
The record of the judgment was conclusive evidence of 

the defendants' indebtedness, and of the amount. 
No evidence of facts prior to its rendition is admissible to 

impair its effect. Nothing of defence can be allowed, which 
might have been proved at the time of its recovery. Flint 
v. Sheldon, 13 Mass. 453; Footman v. Stetson, 32 Maine, 
17; Granger v. Clark, 22 Maine, 128; Cook v. Darling, 
18 Pick. 393. By reason of the admission of Mr. Chad
bourne's testimony, therefore, the exceptions should be sustained. 
McLellan v. Richardson, 13 Maine, 82; 14 Maine, 228. 

The admission of the original note and writ was wrongful. 
How could those papers show the judgment void or paid? 
Having no possible tendency in any way to aid the defend
ants, they ought not to have been received. For the same 
reason, the execution recovered by Adarns ~· al. v. Mowry, 
in 1823, especially as it was a matter inter alias, was errone
ously introduced; and the same objection lies to the introduc
tion of the plaintiff's letter of June 1, 1824, 11early seven 
years before the judgment, and also to receipt of November 11, 
1825. Its only tendency was to prove a payment before the 
judgment was recovered, and thus collaterally to reverse the 
judgment. Srnith v. Miller, 14 Wend. 188; Langdon v. 
Potter, 13 Mass. 319; Bannister v. Higgins, 15 Mass. 73. 

The great error of the Judge (it is respectfully submitted,) 
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is in the following instruction: - "that when judgment was 
obtained by the plaintiff, the defendants might have claims 
against the plaintiff which could not be filed in set-off; that 
the plaintiff, it appeared, had other claims against the defeidant 
Mowry alone; that if they found that the defendant Mow
ry was bound between him and co-signers to pay the debt, 
and that he had made payments which were to be applied 
to the note upon which this judgment was rendered but 
which were not so applied, they would consider whether the 
parties had not subsequently adjusted this matter between 
themselves, and that in this connection the facts, if proved, 
that attachments had been made in the original action, that 
no proceedings were had on the execution obtained, that the 
other parties were solvent and during most of the time Mowry 
was solvent, were to be considered with other facts in the 
case." 

All facts which existed prior to the judgment, which were 
not admissible at the time to prove payment of the note, 
would be inadmissible to prove payment of the execution. 
The existence of mutual demands between Thayer and Mow
ry, as that fact raised no presumption of the payment of the 
note, on trial of the action, neither could it raise a presump
tion of the payment of the execution or judgment. If, as the 
Judge says, "no presumption of payment can arise until after 
the full and entire period of twenty years, how can such pre
sumption of payment be inferred from mutual dealings, mutual 
accounts and mutual. demands existing between the parties 
short of that time? All the facts suggested by the Judge 
were only such as might raise a presumption of payment, but 
such presumption cannot arise till the lapse of twenty years. 

It is not possible to raise a presumption that a judgment 
was satisfied, from the fact that other demands existed be
tween the parties, or that the judgment creditor owed the 
defendants at the time the judgment was recovered. 

'l'he whole of Samuel Mowry's testimony, if it prove any 
thing, can only show that the judgment was taken for too 
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!urge a sum. But that point, as already stated, was not open, 
under a mere plea of payment. 

B. Bradbury, for the defendants. 
1. The testimony of Chadbourne was admissible to identify 

certain papers, which were offered in evidence, and to show 
that they were in the possession of defendants' counsel in 
connection with the original suit during its pendency, and to 
explain why they were not then used. 

2. The writ and note upon which the judgment was recov
ered, the letter of Thayer to Adams and Fessenden of June I, 
1824, the execution of Adams and Fessenden against Jabez 
Mowry, discharged by Thayer, were all admissible. For the 
object of them was to show that the judgment was originally 
a debt from Mowry to Adams and Fessenden, that Thayer 
purchased this demand of Adams and Fessenden, and adjusted 
it by taking the note signed by Mowry and the other defend
ants, which was the basis of the judgment in suit, establish
ing the fact that it was well understood between 'fhayer and 
Mowry, that the note upon which the judgment in suit was 
obtained, was to be paid by Mowry, and that the other parties 
were but sureties. 

3. The receipt for $£,45, through the deed of Thomas 
Moon, dated November 11, 1825, was admissible, being di
rectly connected with this transaction by the testimony of 
Samuel Mowry. 

4. The testimony of Samuel Mowry was admissible to 
show such a condition of affairs and business relations be
t ween these parties as would tend to prove a payment of this 
judgment by the defendant Mowry. 

TENNEY, J. - This action was commenced on February 4, 
1851, upon a judgment recovered in March, 1831, for the 
sum of $531,4 7, debt and costs. The defence was alleged 
payment. Evidence was introduced tending to prove, that 
Mowry was the principal on the note, which was the cause of 
action in the first suit, and the other defendants were his 
sureties. 
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The defendants, as it appears from the exceptions, attempted 
to establish two propositions. One was,· that before the re
covery of the judgment, the plaintiff had. received moneys 
belonging to Mowry, nearly or quite equql to the amount of 
the judgment; and the other was, that notwithstanding the 
judgment was taken for the full amount of the note and costs, 
instead of the execution thereon being enforced as it is con
tended that it might have been, it was suffered to remain, in 
consequence of a valid agreement, that the moneys so receiv
ed, should be applied to the satisfaction of the judgment and 
execution. Evidence was introduced, relied upon by the de
fendants, in proof of these propositions; and the instructions 
complained of, were given to the jnry, not as authorizing the 
impeachment of the judgment collaterally, but for the purpose 
of presenting to them the question, whether there was a con
sideration for the agreement alleged to have been made, that 
payments, which should have discharged the note, or been in
dorsed thereon, were actually applied to the satisfaction of the 
judgment after its recovery. The jury were instructed, that if 
they should find, that the defendant Mowry was really the prin
cipal in the note, and bound to pay it, as between him and the 
other makers; that he had made payments, which were to 
have been applied to the note, but which were not so allowed, 
they would consider, whether the parties had not subsequently 
adjusted this matter between themselves ; that, in this con
nection, the facts, if proved, that attachments had been made 
on the original writ, that no proceedings were had upon the 
execution obtained, that the other parties were solvent, and 
that during much of this time, Mowry was solvent, were 
facts proper for their consideration, with other facts in the 
case. 

In these instructions no imperative rule of law was given 
to the jury to give weight to the delay of the plaintiff to 
enforce his execution, if he could probably have done so suc
cessfully, but they were allowed to consider the effect due to 
these facts, in connection with the other evidence before them. 
The jury could not have understood the Judge to have held, 
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against his positive statement to the contrary, that payment of 

a judgment can be· presumed short of twenty years; but only 
to have al!owed them to consider the circumstance of having 

omitted to enforce his jndgment against those inducements, 
which ordinarily influence creditors, when no arrangements 
had been made for a settlement thereof, connected with the 

facts, attempted to be established, that he had in reality re
ceived payment of his debt, before the suit, and had agreed 
to allow the payment on the judgment. The admission of 
the evidence, for which it was introduced, and the instruc
tions to. the jury are free from error. 

Exceptions overruled. 

SHEPLEY, C. J., and R1cE and HATHAWAY, J. J. concur
red. 

TENNEY, J. -If the instructions had evidence for their 
basis, the jury were to judge of all the facts, under the direc
tion of the Court; and their finding·. cannot be disregarded, 
simply because the evidence was weak, and such as would 
have inclined the Court to believe, that it might have come 
to a different conclusion. 

Positive evidence was introduced, that the plaintiff had re
ceived moneys belonging to the defendants, sufficient to cover 
the amount of the judgment now in suit. When the parties 
were together in May, 1851, the books and papers of both 
parties being present, and to some extent examined, the plain
tiff admitted, that he had received from the Rice and the Wm. 
Clark note about five hundred dollars, and also one hundred 
dollars by balance of the Moon receipt, upon the note on 
which judgment was rendered; that he had agreed, that these 

sums shonld go in payment of the joint note, (which is under
stood to be the same,) and if they had not been so allowed on 
the note, they should go towards the execution ; and the 
plaintiff thereupon remarked, being some excited and angry, 
"if that's allowed, as I have received it, towards the joint 
note, you will owe me $200 or $300 on the general ac
count," which Mowry denied. This evidence, if true, when 
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considered alone, and unconnected with other circumstances, 
relied upon in proof of payment, wore insufficient to authorize 
the jury to find, that payment had been made from moneys 
received after the recovery of the judgment; but it certainly 
tends strongly to show, that it was recovered, when little or 

nothing was due upon the note, and that it was wrongfully or 
improvidently taken. And from the facts, that no means were 
put in operation for almost twenty years, for its collection, and 
no satisfactory explanation of this delay offered, it is not strange, 
that the jury should have done the plaintiff the justice to in~ 
fer from all the facts 'together, that he had really done after 
the recovery of the judgment, what he frankly admitted he 
had agreed to do uefore, in reference to the note. If the jury 
erred, the error is not so palpable, as to authorize the Court 

to disturb the verdict. Motion overruled. 

SHEPLEY, C. J., and RICE and HATHAWAY1 J. J., coucmred. 

WILSON, DouGLAss & Co. versus SHERLOCK. 

Res gestaJ, of which declarations may constitute a part, are such transactions 
only as the parties were ronnected with ·while the negotiation "between 
them was incomplete. 

ON ExcEPTIONS from Nisi Pritts, TENNEY, J., presiding. 
AssuMPsr.r, on account annexed for balance $212,00, due 

for l 00 barrels of flour. 
The plaintiffs, merchants of New York, on December 31 

1844, parted with one hnndred barrels of flour, value, with 
truckage: &c., $424. It was delivered on the same day to 
one Casey, a resident of New York, by whom it was shipped 
to the defendant in Eastport. 

Their sale book, ( introduced at the trial, on notice to pro~ 
duce,) showed, that they charged the flour to the defendant, 
and that on December 5, they received one half the amount, 
$212,00. The evidence showed that that payment was made 
by hand of Casey. 

The plaintiffs introduced evidence tending to show, that 
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Casey was the agent of the defendant in making the pur
chase. 

In order to show, that the purcha1,e was made of the plain
tiffs by Casey, on his own account, and that the sale to the 
defendant was made by Casey and not by the plaintiffs, the 
defendant offered in evidence an account current made up 
and signed by Casey, on Dec. 5, 1844, between himself and 
the defendant, in which he charged the defendant under 
date of December 4, with half amount of bill of flour, $212, 
W., D. & Co. The genuineness of Casey's signature was 
proved. 

The plaintiffs objected to the reception of the paper. But 
it was admitted, and went to the jury, and to its admission 
the plaintiff excepted. 1'he verdict was for the defendant. 

D. T. Granger, for the plaintiffs. 
B. Bradbury, for the defendant. 
The paper was admissible. It was made up on the same 

day, ( 5th December,) on which he paid half the bill to the 
plaintiffs, charging that he had made the sale to the defendant 
on the 4th. 

It was a written statement made at the time of the transac
tion by Casey, whom the plaintiffs have made a participator in 
the transaction. 

The stating this account and charging Sherlock one half 
the bill of flour was contemporaneous with the payment by 
Casey to Wilson, Douglas:, & Co., and tends to illustrate that 
fact, and was "so connected with it as to be regarded as the 
mere result and consequence of the coexisting motives." 

It was an act performed at the time of •the transaction by 
Casey, through whom they claim to hold the defendant, and 
directly connected with the principal fact in the case, explain
ing the motives and intentions of the parties. 

It was surely admissible then as part of the res gestm. 
But the paper was of no ,consequence in the cause, as the 

Court will perceive by examining it. It charges Sherlock with 
u one half bill of flour of W., D. & Co.," which half? Had 
Casey paid one half of the bill an<l charged it to him, or had 
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Sherlock furnished Casey with the money to pay one half and 
was the charge designed to cover the unpaid portion of the 
bill? 

SHEPLEY, 0. J. - If a sale was made by the plaintiffs to 
the defendant, it was made, and the flour was delivered on 
board of a vessel at New York, on December 3, I 844, and 
the transactions respecting the sale were then closed. 

'restimony appears to have been introduced for the plain
tiffs to prove, that Henry P. Casey, professing to act as agent 
for the defendant, gave directions respecting the sale. In an 
account made out on December 5, 1844, rendered to the de
fendant and subscribed by Casey, the defendant was charged 
under date of December 4, 1844, with half amount of bill of 
flour ·w. D. & Co., and upon proof of Casey's handwriting, 
it was received as testimony for the defendant, against the 
objection of the counsel for plaintiffs. 

It is insisted, that it was part of the res gestm, and as such 

legally admissible. That term can be properly applicable only 

to transactions, with which the plaintiffs were connected, 
while the negotiation, sale and delivery were incomplete. 
The plaintiffs do not appear to have been in any manner 
connected with the accounts between Casey and the defend
ant; nor does that account appear to have been made until 
after the business respecting the sale and delivery of the 
flour had been completed. 

If that account be considered as a paper not connected with 
those transactions, it is only a declaration made by Ca,;ey in 
writing, without the sanction of an oath; without the knowl
edge of the plaintiffs, and without any opportunity for an 
examination. 

The rights of the plaintiffs could no more be affected by it, 
than by an oral declaration made by Casey in their absence. 

It is alleged to have been unimportant, and that the plain
tiffs ·without its introduction would have failed to obtain a 
verdict. 

The Court cannot determine what effect it may have had 

Vot. xxxv1. 38 
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upon the minds of the jurors, to induce them to return a ver
dict for the defendant. It cannot be regarded as immaterial 

testimony. Exceptions sustained, verdict set aside 
and new trial granted. 

R1cE, HATHAWAY and APPLETON, J. J., concurred. 

(*) SMITH lS- al. in Scire Facias, 'l'ersus EATON t5'" al. 

The Court has no jurisdiction of a trustee suit, in which it appears that the 
debtor and trustees all reside o·"-t of the State, and have no property in it. 

Such a suit, if the objection be seasonably taken, will be abaterl. 

It is no valid objection to a trustee's disclosure on scire facias, that it was 
made before a justice of the peace. 

It is a general rule, that, to a clefcmlant in scire faeias, no ground of defence 
is open, which he might have taken in the original suit. 

·whether a trustee, who has su:fored a default in the original suit, can by 
a disclosure on scire .facias take objection to the juriwliction; quere. 

Property belonging to a resident of :New Brunswick, and situated within the 
territorial jurisdiction of that rrovincc, upon his obtaining a certificate of 
bankruptcy under its laws, is thereby transferred to his assignee. 

After such a transfer, one who had been indebted to the bankrupt, being 
no longer accountable to him, cannot be charged as trustee in a suit against 
him. 

ON Exc~:PTIONS and ON REPORT from Nisi Pr-ius, HATH
AWAY, J., presiding. 

ScrnE F ACIAS. 

The plaintiffs reside tn this State. They brought their 
action, (returnable to the late District Conrt,) against James 
Albee, Jr., as principal defendant, and against Henry F. Eaton 
and Joseph E. :Eaton, as his trustees. 

Albee and the Eatons are iuhabitants of the British Pro
vince of New Brunswick, resident in the to,vn of St. Ste
phens; adjoining the boundary line of this State. As they were 
occasionally doing business in this county, the process was 
served upon them here. Neither of them making any appear
ance in that snit, the princi?al defendant was defaulted, and 
the Eatons \Vere adjudged to be trustees. Upon the execu-
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tion that was issued, the officer made demand seasonably 
upon the trustees. 

This is an action of scirc facias against them as trustees. 
At its return term, they offered a disclosure made prior to the 
entry of the action. 

It was made before a justice of the peace. For that reason 
the plaintiffs objected to its admission. It was however re
ceived, and they filed an exception. 

From the disclosure, accompanied by documentary evi
dence, it appeared among other things that, before the service 
of the original writ, Albee had been decreed to be a bankrupt; 
that his assignee had been appointed; and that he, (Albee,) 
had obtained from the commissioner a full discharge, which 
had been duly certified by the Court of Chancery, according 
to the laws of that Province. 

The disclosure al:;:o unfolded a series of large transactions 
between the trustees and the principal defendant, and denied 
any indebtednes by them to him. 

'l'o control that disclosnre, the plaintiffs offered in evidence 
the deposition of one James Albee and also the disclosure 
made by these defendants, in the suit Lovejoy v. the same 
James Albee, Jr., in which they were summoned as trustees. 

The case was then submitted to the Court for such judg
ment as the law requires. 

Wftidden, for plaintiff. 
These defendants are sought to be charged by reason of 

their holding funds of the principal defendant, under a trade 
which we say was a fraud against his creditors. They were 
defaulted and adjudged trustees in the original suit. But they 
now come and deny the jurisdiction of the Court, and file a 
disclosure denying any goods, effects or credits of Albee. 

'I'he truth of this disclosure we controvert, and contend, 
that it is wholly disproved by their own disclosure made on 
oath in Lovejoy v. Albee ~· trustees, referred to in 33 Maine, 
414, and also by the deposition of James Albee. 

J. Granger, for the defendants. 
This action is not maintainable. It is but a continuation of 
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the original proceedings:, the Court in that suit had no juris 
diction, and therefore the judgment upon default is merely 
void. 9 U. S.. Dig. title, Scire Facias; Lovejoy v. Albee, 
33 Maine, 414, and cases there cited; Gardiner v. Barker, 
12 Mass. 36; Jacobs v. Mjller, 14 Mass. L32; Tingley v. 

Bateman, 10 Mass. 343 ; Baton v. 1Yhituey, 3 Pick. 484 ; 
Guild v. Richardson, G Pick. :364; Lawrence v. Smith, 5 
Mass. 362. 

The statute provision, extending the trnstee process to for·· 
eigners, can be of little avail, as it will seldom be practicable 
to compel the trustee to bring the funds or property into the 
State to be taken 011 execution. 

It seems to have been decided, that that provision is not 

applicable, when [the defendant and his supposed trustee alt 
resided out of the State. Lovejoy v. Albee, 3:3 Maiue, 414. The 
disclosure itself shows, that the defendants cannot be held. 

[Chase, for the plaintiffs interposed. - We object to any 
reference to the contents of the disclosure. "\Ve filed an ex
ception to its introduction, on which we now rely. The dis
clc sure could not be taken before a justice of the peace, 
especially the disclosure of a trustee not resident within the 
jurisdiction. R. S. c. 119, ~ ~ 9, 10, 11, provides that if the 
trustee is to depart from the State, he may notify, aud dis
~lose before a justice of the peace. But the Court may re
quire him to answer further on oath, and this too, not before 
the justice, but in Court. After taking the disclosure, the 
justice has no further power. It is not for him to decide, 
whr,ther the trustee shall or shall not answer further. The 

further answer must be in Court, and not by mere pleading. 
bnt on oath. rrhe disclosure then was not rightfully admit

ted, and the admission of it having been excepted to, its con·· 
tents are not here to be stated or examined.] 

Granger, for defendants .. 
The disclosure itself show·s, that the defendants cannot be 

held. 

It is very clear, tbat if Albee could maintain no action 
against the defendants in New Brunswick, where they reside,. 
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these plaintiffs cannot maintain this action. Blake v. TVil
limns, 6 Pick. 287; M. P. Ins. Co. v. Weeks, 7 Mass. 438. 

And how, upon wlrnt principle, could Albee maintain an 
action against the defendants? 

Even if defendants had been indebted to him and ·had his 

property in their hands, the disclosure shows that it passed to 

the assignees by the proceedings in bankruptcy. 

The defendants could not defend against a suit by the as

signee in bankruptcy by showing payment to the plaintiffs in 

this suit on execution agaiust them. 

Chase, for the plaintiffs, in reply. 

I come to this cause with some diffidence, because it seems 
to be understood that, in Lovejoy v. Albee, the Court gave 

some intimations unfavorable to a suit of this kind. But I 
think tltat case turned merely on the want of personal service 
on the trnstees. If so, it does not disprove jurisdiction, hut 

only proves the want of parties properly in Court. In this 
case the principal defendant and also the trustees were 

served with personal notice in the State. The cases then are 

different. There, too, the question was on original snit, here, 
on scire Jacias. In that case there was a right to say " not 
notified;" not so in this case. 

The privilege of one summoned as trustee, is merely to dis

close, not to inquire into jurisdiction. Why, he has to apply 

to the Court for the very leave, if he wish to disclose anew. 

The objection to jurisdiction must be taken in the original 

suit. 
·when a trustee asks for leave to disclose anew, it is to pnt 

before the Court a ease for their adjudication, thus adrnittiug 

jurisdiction. This privilege of a trustee is merely a locus 
penitentiw, an opportuuity to correct mistakes. It is too late 

to say, "no jurisdiction." 

Thus I am, relieved from the difficulty supposed to arise 

from the decision in Lovejoy v. Albee. 
But there are views presented in that case by the Court, 

from which I have the misfortune to dissent. 

The Court say they cannot act beyond the territorial sov-
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ercignty. Ifot clearly, if goods are found here, they can be 
bound by a judgment of the Court. Kow I think goods can 
be equally bound in rem by the trustee process as by an at
tachment on writ. So of property in the pocket of the debtor, 
though- intangible. Suppose a person to come into the State 
holding property of one, who, if within the State could be held 
here; can it be allowed that such a person, with such pro
perty in his possession, should secure it from the law? '11 he 
great ordinance of the law is, that such property shall be sub
ject to pay debts due to our own citizens. And under such a 
principle,, what difference can it make whether the property be 
tangible or intangible. The question, as between the creditor 
and debtor, is not now under consideration. Have we not 
brought all parties properly before the Court? The legisla
ture has providetl that notice in many classes of cases, though 
given out of the State, perfects the jurisdiction. But in this 
case the notices all were given within the State. 

The statute authorizes suit to be brought where either of 
the parties reside. This shows that the Court may get juris
diction as to tl wellers ::i.broad. How plain to a common reader, 
that the trustees, if bolt.ling the defendant's property, and 
found and summoned here, may be charged for such property. 
'l1he statute expressly authorizes the summoning of foreigners, 
if holding property. 

But, if the party be actually present and summoned here, 
what reason can be given why there should not be jnrisdiction 
in the Court equally, whether property be or he not fouud? 

The process could avail nothing to a plaintiff, if the trnstee 
disclosed no property. Dnt such a rule does not touch the 
question of jurisdiction. 

Surely it is more favorable to a foreigner, that he shonld be 
held as trustee, than to have tangible property attached, and 
withheld from his use. 

I do not controvert the authorities on which the decision in 
Lo1Jejoy v. Albee is placed. There is no occasion. Om sys
tem is statutory; more comprehensive and salntary. That de
cision, however, in its practical bearing is of injurious tendency. 
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A trade has long been growing up on the frontier, between 
the <l wellers on both sides of the State line. Credits have 
been mutually and freely extended. 'fhe trade has become 
large and beneficial. 'l'hat decision breaks it up, and impairs 
the ties of friendship, kindness and confidence which have so 
happily prevailed. 

In this view it is submitted very respectfully, that the Court 
has full jurisdiction; and if the disclosure is to be acted upon 
at all, an examination of its detailed facts will show indebted
ness by the trustees; but when taken in connection with the 
depositions we have introduced, their liability is abundautly 
apparent, and it is not seen why they are not to be charged. 

APPLF.TON, J. - It was decided in Lovejoy v. Albee, 33 
Maine, 415, that this Court has no jurisdiction where the de
fendant and trustee both reside without thP. State, and have 
no property within it. If in the original snit in which the 
defendant was summoned as trustee, objections to its main
tenance had been seasonably interposed by plea or by motion 
it wonld have been abated. The alleged trustee, instead of 
taking exception, submitted to the jurisdiction, suffered a de
fault, and an execution issued upon which a demand has been 
duly made on him. 

The general rule of law undoubtedly is, that the defendant 
in scire facias cannot avail himself of any ground of defence 
which was open to him in the snit of which that is a contin
uation. It may be a question, therefore, whether the defend
ant can take advantage on his disclosure on scire facias of tho 
want of jurisdiction of the Court in rendering the judgment 
in which he was defaulted, or whether his only remedy is not 
in reversing it by writ of error. Iu the view, however, which 
we have taken, the determination of this question does not 
become necessary. From the disclosnre of the trustees on 
scire facias, it appears that Albee, the defendant, and the trus
tees in the suit Smih cy· al. v. All;ce &· trustees, arc now and 
ever have been residents in the Province of New Brunswick ; 
that on January 4, 1819, Albee became a bankrupt; that an 
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assignee was appointed, and that on tho 17th April, 18,19, some 

days before the service of the trustee writ on the defendants, 

he obtained a certificate cf discharge from the commissioner 

and certified by the Court of Chancery under the acts, 5 Viet. 

c. 43, and 6 Yict. c. 4. These facts being set forth in the 

disclosure and established by documentary proofs, the defend~ 

auts claim that they should not be considered as having any 

goods, effects or credits of the principal debtor in their hands 

or possession, that even if indebted to Albee, which they 

deny; that snch indebtcd11ess has ceased and new relations 

have arisen between themselves and his aRsignee binding npon 

them by the law of the country to which they owe allegi~ 

ance. 

From the answers of 1:he defendants, it appears that pre~ 

vions to his bankruptcy they had large dealings with Albee and 

received from him various conveyances of real and personal 

estate, on account of which tlw, plaintiffs claim that they 

should be charged. To determine this, resort mnst be had 

to the law of the domicil of tlie principal debtor and the 

trustees, for if no i:1deh1:edness exists there, none can arise 
from merely passing over the line, \vhich divides one govern

ment from anotl1er. Now by the law of New Brnnswick, 

the bankrupt is divested of all property within its territorial 

jurisdiction, and the sarn.e is transferred to tho assignee as 

effectnally by operation of law as it conld bo by the most 

solemn contract of the parties. Bradbury v. Stephenson, 1 
Allen, 631. For the real estate conveyed, tho trustees could 

not have been charged, had it been situated in this State. 

The laws regulating the ac(Jnisition or the transmission of title 

to personal estate are those ,vhich are in force where the owner 

is domiciled. The owner of personal property situated in the 

country where he resides, has a title to it wherever he may be. 

It is true, that when the property is here at the time of the 

assignment, the title of the foreign assignee is postponed to 

the claims of creditors re:,ideut in this country, but this prin

ciple does not apply, when it was at tho time of his bank

ruptcy in the juri~diction in which the bankrupt resided, and 
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has since been brought here. In Pastoro v. Abraham, l 
Paige, 237, the controversy was between the bankrupt and his 
assignees and creditors, all residing in the country under whose 
laws the assignment was made. In delivering his decision, 
'\V ALWORTH, Ch. says, "even the property itself at the time of 
the assignment was constructively within the jnrisdiction of 
that country, being on the high seas, in the actual possession 
of a British subject. Under such circumstances the assign
ment had the effect to change the property, and divest the 
title of the bankrupt, as effectually as if the same had been 
sold in England under an execution against him, or he had 
voluntarily conveyed the same to the assignee for the benefit 
of his creditors." The same doctrine was fully affirmed in 
the opinion of MARCY, J., in the same case, in 3 \Vend. 538, 
and is sanctioned by Story in his Conflict of Laws. A large 
proportion of the property purchased by the original defendant 
consisted of logs and lumber. If that purchase was in good 
faith, the title was vested in the purchaser. If void for any 
cause, the assignment transferred it to the legally appointed 
assignee. So too if any contracts were in force between these 
defendants and Albee, or any equitable relations subsisting be
tween them, they were transferred, and the title to them and 
the right to enforce them was perfected in the assignee. The 
bankrupt, his assignee and the defendants were all domiciled 
in New Brunswick, subject to the laws of that Province, 
and while they ,vere all thus subjects, all the assets of the 
bankrupt, whether real or personal, whether equitable or at 
common law, passed from him as entirely as if his death had 
intervened. Every State has uncontrolled jurisdiction over 
all property, real or personal, within its territory. The defend
ants had ceased to be the debtors of AILee or to hold any pro
perty of his; new relations had arisen and become perfected, 
by which whatever obligations they were under to him, if 
any, were henceforth due to and were to be enforced by 
another. By leaving temporarily that government no change 
in their legal rights or duties was created, and if they then 
ceased to have any goods, effects or credits of the principal 

VoL. xxxv1. 39 
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debtor, there has nothiug occnrred since, hy whieh they can 

justly be adjudged to posc,ess them. Wbether the lex loci 
contractus, the le:r: rei :,itm or the lex domicilii is to govern, is 

immaterial, as in either event the rights of the parties must 

depend on the law of the Prnviuce of New Brunswick, and 

according to those laws7 whether they had had the property 
of the principal debtor in tbBir hands or not, or had been 

indebted to him or not, they must be discharged 1 as the title
to such property, and the right to enforee all subsisting con

tracts, had become perfected in the assignee of Afbee. 

These views do not conflict with the principles established 

in Blake v. 1Villiam3, 6 Pick. 286, and in J--lolrnes v. Rern
sen, 20 Johns. 299, in which it was held that an assignment 

in bankruptcy in England does not transfar the personal pro~ 

perty of the bankrupi here, or his debts due from our citizenE 

as against his creditor:s resident here. Bnt in those cases the 

property was in this country at the time of the assignment, 
and conseqne11tly amenable to our laws. The debtors of the 
ballkrupt were citizens and suhj€ct to our jurisdiction. In 
this case, the property was in a foreign land, and the defend
ants were the subjects of a foreign government and bound 
by its laws. \Yhen they came within our jurisdiction, they 
brought with them their existing relations to their own citi~ 

zens, according to the Ia,vs of their country. Potter v. 

Browni 5 East, 129. 

But it has been urged that the assignment of the bankrupt 

was fwndulent on his part, and that therefore nothing passed 

to his assignee. Were it so, whatever might be its effect on 

the bankrupt's discharge, it would not reinvest him of his 

former estates. In Llilorr£son v. Albee, 2 Allen, 1 ,15, the cer

tificate of discharge of the same Albee, whose trustees the 

defendants are alleged to be: received the consideration of 

the Supreme Cnurt of New Brunswick. It was there held 
that evidence that the bankruptcy was fraudulent and collu
sive, was inadmissible, in a trial in Nisi Pri'us, to impeach a 

bankrupt's certificate dnl y obtained from the commissioner 

and certified by the Court of Chancery, under the a,;ts, 5 Viet, 
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e. 43, and 6 Viet. c. 4. CARTER, C. J., in his opinion says, 
u all our act requires to give validity to the certificate i:o, 
1st, that it should be under the hand and seal of the cornmis

·sioner with certain requisites as to form and substance; 2d, 

that the bankrupt should make oath that it was obtained fairly 

and without fraud, &c., and 3d, the subsequent confirmation 
by the Court of Chancery, which is not made without afford

ing an opportunity to the creditors to oppose it." 

Indeed it is difficult to perceive upon what principles the 

trustees could be charged for real or personal estate situated in 

another government or for contracts to be there performed, or 

how they could be required to remove property from another 

jurisdiction for the purpose of exposing it here to be levied 

<m. Lovejoy v. Albee, 33 Maine, 415; Ba.xter v. -Vincent, 
6 Vermont, 615. Defendants discharged. 

SHEPLEY, C. J., awl 'l'ENNEY, R1cE and HATHAWAY, J. J., 
concurred. 

('If) lVIcALLISTER versus FURLONG. 

Ir, sc,mc elasses of cases, a defendant in one Sllit may be sued in another suit 
as trustee of the person who was plaintiff in the former suit. 

Such suit against the defendant as trustee operates as an attachment of the 
fond in his hands. 

After such attachment has expired, the trustee suit cannot delay or impair 
• the right 0f the plaintiff in the original suit in obtaining judgment and exe

cution against the ddendant. 

:Buch an attachment expires, unless within thirty days from the judgment, a 
demand cm the execution be made upon the trustee. 

ON REPORT from 1Visi Prius, ArPLETON, J., presiding. 

AssUMPSI'I'. 

The action was r-eferred by rule of Court. The referees 

:awarded a recovery by McAllister. While that suit was pend

ing, Furlong was summoned in another snit, as trustee of 

McAllister. At the third term of the trustee suit, McAllister was 
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defaulted, and Furlong ·was also defaulted as his trustee. In 
a few days afterwards, execution was issued against them. It 
does not appear that any demand upon the trustee was ever 
made hy virtue of that execution. 

McAllister's attorneys in this snit claim a lien for their tax
able costs and advances. 

The case is submitted to the Court for judgment accord-
ing to principles of law. 

Fuller ~- Harvey, for the plaintiff. 

J. Granger, for the defendant. 

1'ENNEY, J. -This action was referred by a rule of Court, 
after it was entered ; and the referees made their award in 
favor of the plaintiff, and received their fees from his attor
ney. ·while the suit was pending in Court, the trustees of 
the ministerial and school fond in Bayleyville brought an ac
tion against the plaintiff, and summoned the defendant as trus
tee. At the February term, 1852, being the third term after 
the trustee action was com1.nenced, the principal and trustee 
therein were defaulted, and judgment rendered for the plain
tiffs ; execution was issued on March 9, 1852. The writs in 
the two suits are a part of this case. The plaintiff's attorneys 
claim a lien in this action for their taxable costs, and the 
amount paid to the referees. 

The attachment under the trustee process expired in thirty 
days after judgment thereon, unless measures were taken 
within that time to make it available. The report does not 
show the execntion to have been in the hands of an officer, 
within that time, or any demand to have been made upon the 
trustee according to the R. S. c. 119, <§, ~ 7 4, 80 and 81. 
Bach.elder v. 1vlerriman, 34 Maine1 69. Neither does the re
port state, that the trustee paid the money or any part thereof, 
after being adjudged trustee, under the provision of ~ 66 of 
the same chapter, as he might have done, and thereby have 
discharged a part of his liability, or took any other course, 
which gives him the right, by virtue of any thing done under 

., 
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the trustee process, to resist the judgment, to which the plain
tiff would otherwise be entitled. 

According to the agreement of the parties, the report of the 
referees should be accepted, and judgment entered thereon. 

SHEPLEY, C. J., and RICE and HATHAWAY, J. J., concurred. 

(*) PIKE versus MuNROE. 

A conveyance of land, bounding it on a fresh water stream, extends to the 
centre or thread of the main channel of the stream. 

The purchaser of upland, adjoining navigable tide waters, takes the shore to 
low water mark, where the ebb of the sea does not extend more than one 
hundred rods. 

A grant conveying land, bounded at a monument, at high water mark, thence 
running down ,·iver to another monument, proved to be some short distance 
back from the edge of the bank ; and extending back between parallel lines 
from said river, far enough to embrace a specified number of acres, conveys 
not only the upland but the flats to the distance of one hundred rods, if 
they extend so far. 

In construing a deed of conveyance, the legal rule is, to give effect to the in
tention of the parties, if practicable, when no principle of law is thereby 
violated. 

Such intention is to be ascertained by taking into consideration all the pro
visions of the deed, as we'.l as the situation of the parties to it. 

"\Yhatever, in a conveyance, is expressly granted, cannot be diminished by sub
sequent restrictions. But general or doubtful clauses may be explained by 
subsequent words or clauses, not repugnant to the express grant. 

Doubtful words and provisions in a grant are to be construed most strongly 
against the grantor. 

ON FACTS AGREED AND ON DOCUMENTS AND TESTIMONY 

REFERRED TO. 

·w RIT OF ENTRY to recover possession of a piece of land 
on the river St. Croix, in Calais, where the tide flows and 
ebbs. 

The demanded premises are part of a strip of flats or shore, 
twenty-five rods wide, and lying between high water mark 
and low water mark. 

In 1792, John Bohannan purchased one hundred acres of 
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land in the then plantation No. 5, now the city of Calais. It was 
bounded as follows : - " Hegiuning the sonth side of a large 
white rock on the bank: " "and from thence running down 
river 50 rods to a stake and stones; [the testimony showed 
that "the white rock was not entirely covered by the ttde at 
high water,:' and "that the stake and stones were sitLiated on 
the bank of the river, on the top of the bank in the bushes, 
some short distance from the edge of the bank"] and from said 
rock first mentioned, and said stake and stones running back 
Jrorn said river 50 rods wide, in parallel lines, south-west, so 
far as to include tl1e full quantity of one hundred acres, with 
the privileges and appurtenances thereto." 

In the construction of this deed, the controversy was, 
whether it did or did not convey the flats or shore below 
the high water mark. 

Ed ward H. Robbins was one of the grantors in that deed. 
In 1796, Bohannan conveyed the lot to Robbins, by the 

same description. 
In 1797, Robbins conveyed to Bohannan the northerly part 

of said lot b,y the following description: -
" All my right, title and estate in the northerly moiety or 

half of the hundred acre lot on which the said Bohannan 
now lives, and bounded on said river; the. half part hereby 
conveyed is bounded as follows, to wit: - Beginning on the 
bank of said river at h~:;h water mark, on the line dividing 
the premises from the lot on which David Ferro! lived, and 
commonly called the Ferro! lot, and thence running on the 
bauk of said river on high water mark twenty-five rods, and 
from thence, and the hounds first mentioned, extending hack by 
parallel lines 011e mile, according to the courses by which the 
conveyance of said land 1vas made to said Bohannan, so as to 
include fifty acres. And I, the said Robbins, do hereby 
covenant with said Bohannan, that the premises are as free 
from all incumhrances as when conveyed by him to me." 

An examination of subsequent conveyances shows, that if 
a title to the flats was acquired to Bohannan, under the last 
described deed of Robbins to him, the demandant has failed 
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to establish any title in himself, :so for a;, relates to the part 
now in controver~y. 

1'he Court, by agreement of parties, having power to draw' 
inferences as a jLuy might, "are to enter judgment as to law 
and justice shall appertain." 

Such further facts, (relative to the occupation of the premd 
ises and the situation of the parties,) as the Conrt considered 
auxiliary to a rightful construction of the deeds, are stated 
in their opinion. 

Pike, for the demandant. 

Downes and Chase, for tenant. 

RicE, J. -Both parties trace their' title to the same source1 

claiming through mesne conveyances from John Bohannan1 

who was the grantee of the original proprietors of the town 
of Calais. November 10, 1796, Bohannan conveyed to Edd 
ward H. Robbins, one hundred acres of land situate in the 
present city of Calais, then plantation No. 5, in Washington 
County, by the same description contained in his deed from 
the proprietors, to wit: - "Beginning at the south side of a 
large white rock on the bank, in a south~west direction from 
the space between two uncovered rocks at the first small 
point above Stone Point, so called, and from thence running 
down river fifty rods to a stake and stones, and from said 
rock, first mentioned, and said stake and stones, running back 
from said river, fifty rods wide, in parallel lines, south-west, so 
far as to include the full quantity of one hundred acres, with 
privileges and appurtenance~ thereto." 

Samuel Jones, in his deposition states, that the "white 
rock," on the bank of the river, was not entirely covered at 
high water; and that the "stake and stones," were situated 
on the bank of the river, on the top of the bank, in the 
bushes, some short distance above the edge of the bank. 

The first question raised, is whether the line starting from 
the white rock and running down river to a stake and stones; 
is a line running on the river, or whether the words down 
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river simply indicate the general direction of the line from 
one monument to the other. 

In lf artsfielcl v. lVestbrO'Jk, I Hay. N. G. 258, it was held, 
that the terms in a deed, "down tho swamp," constitntcd the 
swamp the boundary, thongh a straight conrsc from the monn
ments at the tennini of the line would not follow the line of 
the swamp. 

In Den v. ~Mabe, 4 Dev. 180, the Court held, that a line 
from a monument on a river, west, "up the river" to a stake, 
was equivalent in law to "with the river" and that the line 
must pursue the course of the stream.: 

A call in a deed, "up the creek," means, ordinarily, a line 
run ,vith the creek, and does not indicate the general course 
of the line. Buckley v. Blackwell, 10 Ohio, 508. 

In liomamond v. JYlcGlaughoii, Taylor's R. 136, cited in a 

note in 6 Cowen, 547, the Court say, " when a deed, patent, 
or grant, describes a boundary from a certain poiut down a 
river, creek, or the like, mentioning also course and distance, 
should the latter be found not to agree with the course of the 
river; &c., it ought to be disregarded, and the river considered 
the true boundary." 

In Jackson v. Lauw, ];2. Johns. 252, the Court say, where 
the call in the deed was from a point on the creek, thence up 
the same, those words necessarily imply that it is to follow 
the creek, according to it turnings and windings. 

Nor is it material that a monument on the river should be 
specifically named in the deed. It is sufficient, if it be made 
to appear that the mollumonts referred to are, in fact, on the 
river. 

There are still other parts of the description in the deed 
that throw additional light upon its construction; such as the 
words, "from said rock first mentioned, and from the stake 
and stones, running hack jrorn the river, fifty rods wide, in 
parallel lines, south-west so far as to include one hundred 
acres," thus strongly indicating the river as one of the bound
ary lines of the lot. 

From these considerations, we think it is apparent that the 
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parties understood that one end of the lot was bounded on 
the river. If it were a fre;sh water stream, according to the 
rule laid down in Lunt v. Holland, 14 Mass. 149, the land 
conveyed would extend to the centre or thread of the main 
channel of the stream. 

But this is a navigable river in which the tide ebbs and 
flows, and the question is raised whether the grant extends 
to low water mark, or is restricted to the bank of the river, 
at high water mark. 

By the common law all that portion of land, on tide waters,, 
between high water mark and low water mark, technically 
known as the "shore," originally belonged to the crown, and 
was held in trust by the King for public uses, and was not 
the subject of private property without a special patent or 
grant. Hale's de jure Maris, c. 4; Storer v. Freeman, (j 

Mass. 437 ; Cmnmonwealth v. Alger, 7 Cush. 53. 
But by the ordinance of 1641, Colony Laws, c. 63, § 3, p. 

148, "It is declared that in all creeks, coves and other places 
about and upon salt water, where the sea ebbs and flows, the 
proprietor, on land adjoining, shall have propriety to the low 
water mark, when the sea doth not ebb above a hundred rods, 
and not more wheresoever it ebbs further: provided, that 
such proprietor shall not by this liberty have power to stop 
or hinder the passage of boats or other vessels, in or through 
the sea, creeks, or coves, to other men's houses or lands." 

This ordinance has been held both in Massachusetts and 
this State, in a series of judicial decisions, to have supersed
,ed the common law, applicable to the proprietorship of the 
"shore," on tide waters, and to have vested an absolute title 
thereto in the proprietors of the adjoining upland, subject 
only to the limitations aud qualifications contained in the 
proviso to the ordinance. Lapish v. Bangor Bank, 8 Maine, 
85; Winslow v. Patten, 34 Maine, 25; Com,rnonwealtli v . 
.A(ger, 7 Cush. 53. 

By the application of these rules of construction and prin
ciples of law, it follows that the deeds, from the proprietors 
to Bohannan, and from Bohannan to Robbins, conveyed not 

VoL. xxxv1. 40 
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only the upland, but al:so the tlats, in front of and adjoining 
the same, to the extent of one hundred rods from high water 
mark, if they extended so far. 

On the 3d day of April, 1797, Robbins, the grantee in the 
deed from Bohannan, re-conveys to his grantor, the northerly 
half of said lot of land by the following words of description ; 
to wit, "all my right, title and estate in the northerly moiety 
or half of the hundred acre lot on which the said Bohannan 
now lives, and bounded on said river; the half part hereby 
conveyed is bounded as follows; beginning on the bank of 
said rivrr, at high water mark, on the line dividing the prem
ises from the lot on which David Ferro} lived, and commonly 
called the Ferrol lot, and thence running on the bank of said 
river, on high water mark, twenty-five rods, and from thence, 
and the bound first mentioned, extending back by parallel 
lines one mile, according to the courses by which said land 
was conveyed to said Bohannan, so as to include fifty acres, 
and I, the said Robbins, do hereby covenant with the said 
Bohannan, that the premises are as free from all incumbrances 
as when conveyed by him to me." 

There can be no doubt as to the identity of the lot of land 
conveyed by this deed. It is the northerly half of the same 
hundred acres which Bohannan had conveyed to Robbins by 
his deed of November 10, 1796. 

The plaintiff contends that by this conveyance Bohannan 
was bounded by, and restricted to high water mark; and that 
the upland only passed by this deed. 

The owner of upland, to which flats adjoin, may sell the 
upland without the flats, or the flats without the upland, 
or both together. Deering v. Long Wharf, 25 Maine, 50. 
The defendant contends that both passed by this deed from 
Robbins. 

'l'he description in the deed is not entirely consistent with 
itself. The general descriptive terms are, "all my right 1 title 
and estate, in the northerly moiety or half of the hundred 
acre lot on which sai<l Bohannan now lives, and bounded on 
said river." We have seen that Robbins owned not only the 
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upland, but by operation of law, his title extended to and 
included the flats adjoining as part of his lot. Harl the de
scription stopped here, there could have been no doubt as t-0 
the true construction of the deed. 

But it is contended that these general terms in the de
scription are limited and controlled by the restrictive words 
which follow; "thence running on the bank of said river at 
high water mark," so that the grant cannot extend below that 
point. 

The old books say if there be two clauses or parts of a 
deed, repugnant the one to the other, that the first shall be 
received, and the latter rejected, unless there be some special 
reason to the contrary. Am. Jurist, vol. 23, p. 279. 

The first deed and the last will shall operate, is the ancient 
maxim. Plow. 541 ; Shep. Touch. 88. 

Subsequent words shall not defeat precedent ones, if by 
construction they may stand together. But where there are 
two clauses in a deed, of which the latter is contradictory to 
the former, then the former shall stand. Cruise's Dig. Title 
Deed, c. 20, ~ 8. 

These, however, are technical rules of construction, which 
were adopted, as declared by Lord MANSFIELD, " for want of 
a better reason," and are not entitled to mnch consideration, 
and should never be resorted to for purposes of construction 
unless difficulties are presented which cannot be resolved by 
more satisfactory rules. In modern times, they have given 
way to the more sensible rule of construction, which is in 
all cases to give effect to the intention of the parties if prac
ticable, when no principle of law is thereby violated. This 
intention is to be ascertained by taking into consideration all 
the provisions of the deed, as well as the situation of the 
parties to it. 

Robbins had purchased the whole lot of Bohannan ; it con
tained one hundred acres; was fifty rods wide, and necessarily 
extended one mile from the rivet·, and though not bounded in 
terms by high water mark, he was bounded by monuments 
which in fact stood substantially at high water mark. His 
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title to the flats accrued to him only by the force of this 
deed. 

He conveyed all his right, title and estate to the northerly 
half of the lot; the tract conveyed was twenty-five rods 
wide, just half the width of the whole lot; it contained fifty 
acres ; its western bot.ndary was the same distance from the 
river as the western line of the original lot, and though 
bounded on the river at high water mark, these bounds were 
at the same point on the face of the earth, as were the mon
uments in the deed from Bohannan. 

Whatever is expressly granted, or covenanted, or promised, 
cannot be restricted or diminished by subsequent provisions or 
restrictions; but general or doubtful clauses precedent, may 
be explained by subsequent words and clauses, not repug
nant or contradictory to the express grant, covenant, or prom
ise. Cutler v. Tufts, 3 Pick. 272; Willard v. 1l1oulton, 4 
Maine, 14. 

If a deed may operate in two ways, the one of which is 
consistent with the intent of the parties and the other re
pugnant thereto, it will be so construed as to give effect to the 
intention indicated by the whole instrument. Sally v. Forbes, 
4 Moore, 448. Thus if I have in D, black acre, white acre 
and green acre, and I grant you all my lands in D, that is to 
say, black acre and white acre, yet green acre shall pass. 
Stukeley v Butler, Hale, 172. 

When one, being the owner of three parcels of land de
scribed in a certain deed, conveying them to him, made a 
deed of conveyance of "three parcels or lots situated in P. 
and bonuded as follows, to wit ; the first lot beginning at, &c. 
(setting forth the boundaries of this lot only,) being the same 
which was conveyed to me by <leed," &c., referring to the 
deed describing the three lots, it was held, that the deed con
veyed all these parcels, and that to restrict it to one would 
be giving it an effect far short of what the words required. 
Child v. Picket, 4 Maine, 471. 

That all doubtful words and provisions are to be construed 
most strongly against the grantor, is an ancient principle of 
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the common law, which is recognized as a sound rule of con
struction by modern jurists. 

It is quite probable that neither party fully unuerstood the 
precise nature and extent of their rights in the flats, at the 
time the several conveyances referred to were made. · But 
from the contemporaneous and subsequent acts of the parties, 
as well as from the language of the deeds, we think it satis
factorily appears that each party understood, at the time the 
several conveyances were made by them, that they parted 
with all the rights they then had in the flats adjoining the 
uplands described in their deeds, and that this appears as fully, 
to say the least, in the deed from Robbins to Bohannan, as in 
the one by which Robbins obtained his title. Such being 
the fact, no interest remained in him which could descend to 
the plaintiff's grantor, and consequently the plaintiff has no 
title to the premises in dispute. 

A nonsuit is therefore to he entered. 
SHEPLEY, 0. J., and TENNEY, HATHAWAY and APPLETON, 

J. J., concurred. 

(*] BuRKE versus BELL. 

It seems, that by the common law an officer has authority to make an arrest 
upon reasonable ground of suspicion, without warrant, and if his suspicion 
vanishes he may discharge the person arrested without bringing him be
fore a magistrate. But he cannot lawfully detain him without warrant any 
longer than a reasonable time for bringing him before a magistrate. 

A by-law of a town is invalid, if it be repugnant to the general law of the 
State. 

The general law, Stat. of 1848, c. 71, § 2, provides, that if an officer "shall 
detain any offender, without warrant, longer than such time as was neces
sary to procure a legal warrant, such officer shall be liable to pay all such 
damages as the person detained shall suffer thereby. 

To that enactment, a town by-law, authorizing an officer to arrest and detain 
without warrant for the space of forty-eight hours, is repugnant. 

In a suit against an officer for arresting and detaining the plaintiff, such a 
by-law can furnish no defence. 

ON REPORT from Nisi Prius, TENNEY, J., presiding. 
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TRESPASS. 

•rhe defendant was a police officer of the town of Eastport. 
He arrested the plaintiff and confined him two days in the 
honse of correction of that town. For that arrest and im
prisonment this action is brought. 

The defendant justified under the twenty-second article of 
the by-laws of the towu, approved by the County Commis
sioners, as follows: -

" If any person shall be found intoxicated or brawling or 
fighting in any of the streets or other public places within 
the town, the police officer or his deputies shall have power 
to commit such person to the house of correction and confine 
him for a space not exceeding forty-eight hours. And any 
per:;on so carried to the house of correction shall forfeit 
and pay one dollar; and if confined more than one day, two 
dollars. And of whatever sums received for such commitment 
and confinement the master of the house of correction shall 
be entitled to receive one half for feeding and taking care of 
such person." 

The plaintiff contended that the by-law was repugnant to 
the general law of the State, and could therefore furnish no 
protection to the acts of the defendant. 

B. Bradbury, for the plaintiff. 
The authority of a town to establish by-laws is given by 

R. S., c. 5, '§, 22. That section provides that a town may 
make such orders and by-laws for managing the prudential 
concerns of the town as they may judge conducive to the 
good order and peace of the same, and annex penalties, not 
exceeding five dollars, for any one offence. By "prudential" 
is meant the subordinate discretionary coucerns and economy 
of a town. No town can make by-laws repugnant to the 
general law of the State. It requires no argument to show 
that the by-law in question is utterly repugnant to the general 
law. Whenever an officer is justifiable for arresting without 
warrant, it is his duty to obtain one as soon as possible after 
the arrest, and then, within a reasonable time, to bring the 
accused to trial. Stat. of 1848, c. 71, ~ 1. True, the over-
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seers of the house of correction may, by their written order, 
commit an intoxicated man to the house of correction, for a 
term not exceeding forty-eight hours. But this authority ex
ists only, when the safety of the person intoxicated, or the 
good order of the community requires it, for the purpose 'of 
security, if necessary, "till such person can be conveniently 
carried before a magistrate, and restrained by complaint and 
warrant in the usual course of criminal prosecutions.'' 

By this authorization, !he State reposes in the judgment 
and faithfulness of the overseers a confidence, which the town 
has no power to transfer to the police officer, however con
venient it may seem that the police officer should possess and 
exercise such power. It is. not to him that the State has con
sented to entrust such power, and the town cannot give it. 
The by-law therefore is merely void. 

Hayden, for the defendant. 
The only question is whether the twenty-second article of 

the by-laws is repugnant to the general laws of the State. 
By R. S. c. 178, <§, 31, a power like that which the defendant 
exereised, was conferred upon the overseers of the house of 
correction. In changing the person, upon whom the power is 
conferred, is there any thing repugnant to the general law? 
The police officer is chosen by a ballot of the town, and is 
sworn to the faithful discharge of duty, while the overseers of 
the house of correction are appointed by the selectmen, and 
are not bound by any oath. 'I'he power in some one, is fully 
recognized. From the nature of the general duties of the 
police officer, this power can be exercised by him more con
veniently, and perhaps with more safety to all concerned, than 
by the overseers, and the objects of the statute be fully ef
fected. The rights of the drunken man are not violated by 
merely changing the officer by whom the duty of restraining 
him shall be performed. 

By chapter 159, <§, 5, of the R. S., a similar power of ar
resting is given to constables, sheriffs and others in case of 
an unlawful assembly. 

The right to restrain the person intoxicated, while he is 
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dangerous and until he is in a fit state for trial or discharge, is 
not in contravention of his individual rights. l l Maine, 208. 
And we can see no good reason why changing the officer who 
shall perform the act, should make a law, otherwise valid, 
repugnant to the laws of the State. 

APPLETON, J. -1'he B.. S. c. 5, ~ 22, provides that tlte 
inhabitants of a town at a legal town meeting may make such 
orders and by-laws for managing the prudential concerns of 
the town as they may judge conducive to the good order and 
peace of the same and annex penalties not exceeding five 
dollars for any offence, provided snch orders and by-laws shall 
be approved by the County Commissioners." By R. S., c. 
178, ~ 31, concerning houses of correction, the overseers of 
any such town house of correction "may commit thereto for 
a term not exceeding forty-eight hours, any person publicly 
appearing in a state of intoxication or in any manner violat
ing the public peace, whenever the safety of the person in
toxicated or the good order of the community re<1uire it, for 
the purpose of security, if necessary, till such person can be 
conveniently carried before a magistrate and restrained by 
complaint and warrant in the usual course of criminal pros
ecutions.'' In 1848, by c. 71, <§, 1, it is made the duty of 
every sheriff, deputy sheriff, constable, city marshal and his 
deputies, watchmen and police officers, "to arrest and detain 
1mtil a legal warrant for his apprehension can be obtained, 
every person found violating any law of the State or auy 
legal ordinance or by-law of such city or town." By ~ 2 of 
this statute, if the officer in the exercise of the power before 
granted shall act wantonly or oppressively, or shall detain any 
offender without warrant longer than such time as was neces
sary to procure a legal warrant, such officer shall be liable 
to pay all such damages as the person detained shall suffer 
thereby. 

These statutory enactments being in force, the question 
arises, whether the twenty-second by-law of the town of 
Eastport, under which the defendant justifies, can afford him 
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any protection, as being in conflict with these prov1s10ns. 
That by-law provides that "if any person shall be found in
toxicated or brawling or fighting in any of the streets or other 
public places within the town, the police officer or his depu
ties shall have power to commit such person to the house of 
correction and confine him for a space not exceeding forty
eight hours. And any person so carried to the house of cor
rection shall forfeit and pay one dollar, and if confined more 
than one day, two dollars. And of whatever sums received 
for such commitment and confinement the master of the house 
of correction shall be entitled to receive one half for feeding 
and taking care of such person." This by-law, it will be 
perceived, contemplates no criminal proceeding after arrest 
and commitment. It does not provide for detention " till 
such person can be conveniently carried before a magistrate 
and restrained by complaint and warrant" nor "until a legal 
warrant for his apprehension can be obtained," but it author
izes the police officer upon view to arrest and commit without 
any reference to ulterior criminal proceedings. It leaves the 
citizen at the mercy of an inferior municipal officer and di
vests him of the protection of the law. 'I'he officer therefore 
cannot be justified by the by-law in question. 

By the common law, it seems that an officer may appre
hend upon reasonable grounds of suspicion, and \Vithont a 
warrant•, without being liable therefor as a trespasser. So if 
his suspicions vanish he may discharge the person arrested 
without bringing him before a magistrate. McCloughan v. 
Clayton, 3 E. C. L. ] 61. But it is the duty of the officer 
so arresting upon suspicion to take the person so arrested 
before a magistrate as soon as he reasonably can, and if he 
is guilty of unnecessary delay he is liable as a trespasser. 
Wright v. Court, 4 B. &, C. 596. 

From the case as reported, it appears that the plaintiff was 
committed to the house of correction and detained there two 
days and then discharged. The arrest was not upon suspi
cion, and the discharge because such suspicions were unfound
ed. Nor was the commitment and detention for the purpose 

VOL. XXXVI. 41 
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of restraining the plai11tiff till legal proceeding:s could be had. 

The defendant is withont justification. 

Judgment for plaintiff. 

SHEPLEY, C. J., ::rnd RicE and IIATHAW.H, J. J., concurred. 

["'] K1cHOLs versus YALENTINE .. f al,;. 

Though a wronµ:ful act have been committecl against a person, yet, if he han· 
sustained from it no damagci, either actual or constructive, it furnishes him 
no cause of action. 

The property in goods, acquired to the officer by attaching them on mesnc 
process, is merely a special orn,. 

Sueh special pwperty consists simply in the right c.f rntairiing. the articles
attach()cl for the purpose of r,:,sp@ncling the judgment by a sale at auction. 

If, in relation to any specific de,;cription of articles, ~he law p1·ohibi~s snch a 
sale, such articles cannot legally be attached on mesne 1n·ocess or seizP.d on, 
execution. 

Spirit1wus liquors a:rc of that cksCTiption. 1118 law prohibits a sale of them. 
at auctimi. 

An attachment of s-ueh liquorn, though mG:Cle in chm- form, can confer u1wn 
the attaching. officer no special property o-r right of posRessic.11. 

A possession of such liquors under such an attachment, being for the mere 
purpo6e of an unlawful sale; can confer upon the· po~sessor no rights. 

An attaching officer, th<,ugh in the actual possession of such liquors, buf. 
daiming no rights in them except uncla the :rttaehm0nt, can maintain nu 
&nit fo~ a forcih!P. taking of them from his p,;,ssc;;sion, even thm1gh sud1. 
taking b,~ by 01ic haying no right or authority-. 

o~ REPORT fvom Nisi Priu:;;, ArPLETOi'\', J., 
TRESP:i.ss, for fifty barrels of spirituous liqnor. 

pre.sidtng. 

The gern:,raJ 

is~ne, ,,vith brief ~taternenl, \\'a,; pleaded. The evidence ad

mittrd tended to prom the fo}]o\\-ing facts. 

One Barrett med ont his writ agnimt Arthur Doon npon a; 

note of 8; I 20U. Lr pon that \Yrit, this plaintiff, Nichols, being 

sheriff of the co11uty, attached the liquor, Nov. 27, I 851~ 
and 1;ook i;t in~o ]Ji:,, pmse~sion. 

On Dec. :;, HJ,j l, the liquor w::is taken from the euf!tody of 

the sherifI by the d£fendant Valentine, the city marsha}, 

claiming to act umler a warrant dn}y issued for the seizure of 

the iit1nor under the A1? 1: "to snppr1?ss drinking houses an@ 

tippling shop.'' 
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The validity of that warrant was contested. But the view 
taken by the Court renders it unnecessary to present the 
evidence on that point. 

The other defendants were the aids and servauts of Valentine. 
The action Barrett v. Doon, was defaulted, ri::i'. t;;tJ UWCl!

tion was seasonably placed in the hands of the sheriff. 
The defendants offered evidence to prove, that the action 

of Barrett against Doon was groundless and collusive, designed 
by both parties fraudulently to defeat the "Liquor Law" of 
the State. 

In answer to an inquiry by the Judge, the defendant dis
~vowed any attempt to implicate the sheriff in the illegal pro
ceedings, which they proposed to prove. 

The Judge then ruled, that the evidence offered upon that 
point was inadmissible. 

If, upon the evidence admitted, the plaintiff's action can 
be maintained, and the foregoing ruling of the presiding Jus
tice was correct, the defendants are to be defaulted. If the 
action cannot be maintained upon the evidence admitted, the 
plaintiff to be nonsuit. If the action can be maiutained upon 
the evidence admitted, and the ruling of the presiding Justice 
excluding the evidence offered by defendants, is errnneous, a 
new trial to be granted. 

George JJ,f. Chase, for the plaintiff. 
By the attachment of the liquor, the sheriff acquired a 

special property in it. To one party or to the other, he must 
account for its vaiue. In order to do this, when the property 
be taken from him by violence, the well established principles 
of law entitle him to recover against the person taking it. 

That there is property in such liqnor, notwithstanding the 
statute relied upon by the defendants, has been already decid
ei by this Court. Preston v. Drew, 33 Maine, 558 . 

. Joseph, Granger, for the defendants. 

RICE, J. -The liqnors in controversy were attached by 
the plaintiff, who was then Sheriff of Washington county, 
on the 27th day of November, 1851, on a writ in favor o 
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Thomas Barret against Arthur Doon. 'l'his writ, it is con
ceded, was in due form of law, and issued from a court of 
competent jurisdiction. 

After the liquors had thus been attached, the defendant 
Valentine, who, it is admitted, was marshal of the city of 
Calais, and the other defendants, acting as his aids, seized said 
liquors on a warrant of search, issued by the Judge of the 
Police Court of the city of Calais, on a charge that they 
were intended for sale in violation of law. This act of seiz
ure constitutes the trespass of which the plaintiff complaius. 

The general property in the liquors was not in the plaintiff. 
He had, if any thing, only a special property in the articles 
attached; simply a right to hold them, so that they should be 
forthcoming to respond to the final judgment in the suit in 
which they had been attached. 

By the defendants it is contended that these proceedings 
gave the plaintiff no such right of control over the property 
as will enable him to maintain this suit, because, it is affirm
ed, that the process on which it was attached was fraudulent 
in its inception, and without any foundation; and further, 
because the liquors were intended for sale in violation of law, 
and were not attachable by the laws of the State, and were 
lawfully seized by the defendants. 

It may not be necessary to consider all the points raised in 
the defence. 

The principle on which one person is entitled to maintain 
an action on the case against another, on the account of the 
commission of some illegal or wrongful act, is, that he has 
there1)y suffered injury. 

The action cannot be maintained by proof alone, that the 
other person has conducted illegally or wrongfully. He must 
proceed further and show, that he has suffered injury in con
sequence of such conduct. Larnbard v. Pike, 33 Maine, 151. 

The object of attaching property on mesne process, is, that 
it may be held to be seized and sold, after judgment, on ex
ecution. It is therefore very clear, that chattels which cannot 
lawfully be seized on execution, cannot be lawfully attached. 
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Pierce v. Jackson, 6 Mass. 242; Badlarn v. Tucker, 1 Pick. 
389; Davis v. Garrett, 3 Iredell, 459. 

By our laws, all pe"i'.sonal property attached on mesne pro
cess, except such as is liable to perish, or waste, or be greatly 
reduced in value by keeping, or to be kept at great expense, 
must be sold Ly public auction. 

Chapter 211, of the laws of 1851, provides, that no person 
shall be allowed at any time to manufacture or sell, by him
self, his clerk, servant or agent, directly or indirectly, any 
spirituous or intoxicating liquors, or any mixed liquors a part 
of which is spirituous or intoxicating, except agents appointed 
by the selectmen of towns or the mayor and aldermen of 
cities. Such agents may sell in their respective cities and 
towns, spirits, wines or other intoxicating liquors, to be used 
for medicinal and mechanical purposes, and no other. 

Except by these agents, the sale of spirituous and intoxicat
ing liquors is absolutely prohibited to all our citizens. There 
is no exception in favor of sale by judicial process. Indeed 
to permit such sales, would be to afford the most ample facili
ties for evading the law. The law deems the indiscriminate 
sale of intoxicating liquors, like the sale of obscene books 
and pictures, or the sale of diseased and corrupted provisions, 
injurious to the public health and morals. It has therefore 
placed upon the general traffic the seal of its reprobation. 

After thus prohibiting our citizens not only from keeping 
"drinking houses and tippling shops," but from all general 
traffic in intoxicating liquors, it would be an absurdity to say 
that the officers of the law, under its forms and by its protec
tion, may become the vendors of those inhibited articles, re
strained only by the obligation to sell to the highest bidder. 

Nor can the officer transport the liquors out of the State for 
sale. His authority to sell under judicial process is limited to 
his precinct. 

This species of property is there.fore not attachable by ju
dicial process under the existing laws of the State. 

The plaintiff therefore acquired, by virtue of his attach
ment, no legal right to the possession of the liquors, and if 
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he had the actnal possession, it must necessarily have been 
with the intention to sell them without authority and in viola
tion of law. 

By~ 16 of c. 211, of the laws of 1851, it is provided, 
that no action of any kind, shall be maintained in any Court 
in this State, either in whole, or in part, for intoxicating or 
spirituous liquors sold in any other State or country whatever, 
nor shall any action, of any kind, be had or maintained in any 
Court in this State, for the recovery or possession of intoxi
cating or spirituous liquors, or the value thereof. 

The provisions of this section of the statute have been so 
construed by this Court as to apply only to such liquors as 
were liable to seizure and forfeiture, or intended for sale in 
violation of the provisions of the statute. Preston v. Drew, 
33 Maine, 558. 

When thus limited, the provisions of the statute apply to 
the case at bar, as presented by the plaintiff. 

From these considerations, it is apparent that the plaintiff 
has lost no legal rights by the interposition of the defendants, 
and is not in a condition to maintain any action against them, 
on account of the acts described in his writ. In this view of 
the case, it becomes unnecessary to consider the exceptions 
presented. 

According to agreement, a nonsuit must be entered. 

SHEPLEY, C. J., and 'l'ENNEY and HATHAWAY, J. J., con
curred. 

[*] HoDGDON, Petitioner for partition, versus WIGHT 9• al. 

If, from the payment of State taxes for a succession of years, there arises a 
presumption that the tax of an earlier year had been paid, that presumption 
may be repelled by proof, • 

In ascertaining whether the tax of such earlier year was or was not paid, the 
books kept by the State Treasurer, may be received in evidence, 

The assessmeut and collection of State taxes for several successive years after a 
forfeiture to the State had accrued for the non-payment of a previous year, 
are not to be deemed a waiver of the forfeiture, 
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Such subsequent assessments and collections might, perhaps, be considered a 
pledge that the State Would. still allow the proprietor to redeem against the 
forfeiture. 

A statute, passed se,•eral years after such a forfcitute had accruecl, ancl allow• 
ing the land to be redeemed within a limited .time, may be taken into the ac
count to show that the State never intended to preclude the proprietor from 
redeeming, 

But, under the lights of such a statute, the State, by continuing to assesg 
and collect the subsequent taxes, cannot be considered to have waived its 
claim to the forfeiture further than it has manifested its intention to do so 
by its enactments. 

In relation to a sale by the Land Agent of prnperty belonging to the State, 
which he was authorized to make only upon certain prescribed public notifi
cations, it is competent for the Legislature to ratify the sale and confirm the 
conveyance, although the prescribed notifications had not been given, 

ON REPORT from Nisi Prius, APPLE'l'oN, J., presiding. 
PETITION l'OR p ARTITION, 

The petitioner represents, that he is seized in fee simple of 
3593 acres in township letter B, in the second range of town~ 

ships wes.t from the east line of the State, and in the county 
of Aroostook, holding the same in common and undivided 
with persons to him unknown, and prays that his portion of 
the township may be set off to him in severalty. 

Public notice having been given of the pendeucy of the 
petition, Lothrop Wight and William A. Brown appear, and 
by brief statement represent, that under a deed from t~e 
Ocean Bank, dated in Dec. 1846, they are the owners in fee 
of 6244 acres in common and undivided with others in said 
township; that said bank obtained its title to 2271 acres in 
M:ay, J 83i, and to 3972 acres in Feb'y, 1843. Said respond~ 
ents, therefore, say that the partition prayed for ought not to 

be made. 
The petitioner, by counter brief statement, asserts that out 

of said 3972 acres ( constitnting a part of the land claimed 
by the respondents,) he, the petitioner, is entitled to said 
3593 acres, aud deraigns title to himself under a sale and con~ 
veyance by the State on April 29, 1849, to G. W. Stanley, 
for the non-payment of State tax thereon for the year 1842. 

In support of his title, the petitioner reads from the Tax 
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Act of 1842, showing an assessment of $17,40, on that town~ 
ship, as its proportion of the State tax;-· 

Also three copies of the Weekly Age, (the State paper,) 
dated April 29, 1842, -May 6: 1842 and May 13th, 1842, 
each containing the State Treasurer's ad vertisernent, bearing 
date of April 22, 1842, and giving public notice of the as
sessment and amounts of the State tax of 1842, upon the 
unincorporated places of the State, and showing that the State 
tax upon township letter B was $17,40; and also repre
senting, that the several unincorporated tracts were liable to 
the State for the payment of said asseRsment into the State 
treasury, together with interest thereon, at the rate of twenty 
per cent. per year, from the expiration of one year from the 
date of said assessment, and that any of the tracts so assessed 
would be forfeited to the State, unless such assessment, with 
its interest, should be paid in four years from the date of the 
advertisement. 

This advertisement was made pursuant to the R. S. c. 14, 
and presents correctly the provisions of that statute, applicable 
to the case. 

[ ln August, l 8M3: an Act was passed, containing the follow
ing provisions : -

" SECT. 1. It shall be the duty of the Treasurer of 
State, within thirty days from the approval of this Act, to 
publish a list of all tracts of land forfeited to the State for 
non-payment of taxes, specifying the amount of taxes cine on 
each, and the time allowed by this Act to pay the same, and 
hereafter, annually, on the first Monday of September, the 
Treasurer shail publish a similar list of all tracts of land which 
may then have become forfeited, for the term of six months, 
once each ,veek, in the Eastern Argns, Portland Advertiser, Au
gusta Age, ]{ennebec Journal, Bangor Democrat, and Bangor 
Courier, or as many of said papers as shall continue to be 
published. 

"SEcT. 2. Any owner, tenant in common, or other per
son having a legal interes''. in any tract of land so forfeited, or 
that may become forfeited to the State [for non~payment of 
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taxes, may pay to the Treasurer at any time previous to the 
advertisement aforesaid, or on or before the first day of March 
of each year, after said lands are advertised as aforesaid, the 
proportion due on his part of any tract of land of all taxes, 
interest and cost then due, and the Treasurer's receipt shall 
discharge his part of said tract. 

"SEcT. 3. Immediately after the first day of March afore
said, the Treasurer shall furnish the Land Agent a list of all 
tracts or townships of land, which have been advertised, as 
provided in this Act, on which the taxes, cost and interest 
have not been all paid; and the Land Agent shall within 
sixty days from that time sell the same at auction, having 
first given public notice of the time qr times and place or 
places of sale, by publishing such notice three weeks succes
sively in the State paper, and in some paper in the county 
where such land lies, if any paper is published therein," &c.] 

The petitioner then read from the records of the land office 
the return made on March 23, 1849, to the Land Agent by 
the treasurer, setting forth his proceedings under the Act of 
1848, and showing that he had advertised as said Act requires, 
and exhibiting a list of the forfeited lands, with the amounts 
due thereon respectively. This exhibit showed that there re
mained due on township B, on the State tax of 1842, $3,05, 
and $3,66, interest. 

The record from the land office forther showed that, on 
April 30, 1849, he sold at public auction such of the forfeited 
lands, as had not by that time been redeemed. This record 
however did not show that the Land Agent had previously 
advertised the sale in any newspaper in the county of Aroos
took, nor did it show that no newspaper was therein pub
lished. 

The petitioner then read the deed from the Land Agent to 
Stauley, the purchaser, "conveying all the right which the 
State had in 14593 acres in township B, being all the land in 
said township on which the taxes had not been paid," subject 
to the proprietor's right of redeeming. Also a deed of the 
same from Stanley to the petitioner, dated May l, 1850. 
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The respondents read a transcript from the ledger of the 
State 11 reasnrer, showing that the State tax of 1842 on town
ship B was $17,40 ; and that there had been paid on account 

of it as follows: -
1842, July 28. By Casco Bank, $8 70 
1843, Feb. 11. L. Pierce for Ocean Bank, (2371 acres,) 1 80 

" May 29, W. Bartlett: 1656 " 1 26 
" Aug. 31, Hale&, Titcomb, 3420 " 2 59 

1849, Oct. 8, Bal. by Laud Ag't, 1:1old under forfeiture, 3 05 

$17 40 
On Ang. 22, 1848, Leonard Pierce, as agent of the Ocean 

Bank, addressed a letter to Wm. CaldweH1 a clerk in the 
Treasury office, requesting to be informed '' the proportion of 

tax on 2271½ acres from Aug. 141 1841 to Feb'y 14, 1843 1 
and afterwards to the present year on 6244 acres, including 
interest, and all and every claim of the State arising from 
taxes assessed. 11 

To that application Mr. Caldwell replied, under date of Aug, 
26, 1848, as follows : -

" Y oms of the 22d im:t. in relation to taxes is received, 
and annexed I forward you a memorandnm of the amount 
due on the number of acres, and for the year specified on 
letter B, R. 2, Aroostook county. Yon have paid the State 
tax for 1842, and the county tax for 184 l and 1842. 

Acres. Stat,;; Tax. Interest. Coonty Tax. Interest, 

2271, 1841, $ ,80, $2,26, 
624,i, 1843, 4,85, 4,03, 1843, $9,82, $8,83 

" 18441 3:81 1 2,53, 18441 101941 7,47 
~, 1845, 5,3:31 2,37, 1845, 15,60, 6:73 
,, 1846, 6,5.j 1 1,83, 18461 16,701 3,60 
'' 1847, 3,2.fi, ,'27, 1847, 18,501 
" 1848, 6,5·5, 1848, 13,00,. 

amounting in all, (including fifty cents for ex's,) to the sum 

of $157,63." 
This amount, $157,63 7 was accordingly paid by llr. Piere~ 

into the treasmy. 
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The case was snbmitted to the Court for the rendition "of 
such judgment as to right and justice may appertain." 

Cutting, for the petitioner. 
The only subject for inquiry is, whether the State tax of 

1842 was duly assessed and the subsequent proceedings legal; 
if so the petitioner must prevail. 

To show the assessment, we offer a certified copy of the 
original Act, " To apportion and assess a tax on the inhabi
tants of the State of Maine, for the year A. D. 1842," so far 
as it relates to the county of Aroostook, and also refer to the 
original act, approved March 18, I 842. 

In that Act we find the township taxed at $17,40. 
By R. S. c. 14, <§, 1, it was '' the duty of the State Treas

urer to cause the said assessment to be published in the news
paper of the printer of the State, three weeks successively, 
the last publication to be within three months from the day 
on which such assessment was made by the Legislature." 

This duty the 1'reasurer performed, under date of April 22, 
1842, in the Age of April 29: May 6 and 13, A. D. 1842. 

By sect. 9 of the same Act, it is provided, that - " If any 
State tax upon any township or tract aforesaid, which shall 
have been advertised in the manner prescribed in the first sec
tion, together with the interest thereon, as above required, 
shall not have been paid into the State treasury, for the space 
of four years next following the Act of assessment of the 
Legislature, &c. said tract or township shall be wholly forfeit
ed and the title thereof shall vest in the State, free and quit 
from all claims by any former owner, and the same shall be 
held and owned by the State by a title, which is hereby de
clared to be perfect and indefeasible." 

Was that tax then upon that township wholly paid within 
the four years? If not, that portion which remained unpaid, 
became forfeited to the State, ex vi termini of the Act." 

By ~ 51 of c. 14, any part owner may pay his proportion 
of a tax, and free such proportion from any lien created by 
such tax. 
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Such appears to have been done by a portion of the owners 
of this township. 

The township appears by the plan to be six miles square, 
and consequently contains ~~2040 acres, exclusive of the 1000 
acres reserved for public uses. 

Now it appears by the State Treasurer's ledger, that for the 
State tax of 18,12-

Casco Bank paid oIJ.e-half, which is 11020 acres, 
L. Pierce for Ocean Bank, 2371 " 
W. Bartlett, 1656 " 
Hale & Titcomb, 3420 " 

In all 18467 
3573 

22040 
leaving a balance of 3573 acres on which the tax of 1842 
has never been paid, and which consequently have become 
forfeited to the State, and which the petitioner claims. 

That tax has never been paid, and the respondents by all 
their receipts offered, show none touching the State tax of 
that year on the said 3573 acres. 

Mr. Pierce, an agent of the Ocean Bank, was directed in 
1848, long after the land had been forfeited to the State, to 
pay all unpaid taxes on 6,244 acres; and he corresponded 
with a clerk in the Treasury office upon that subject. 

'I'he specific request of .Pierce in his letter was, " I want 
to know the proportion of tax on 2271½ acres from August 
14, 1841, to Feb. 14, 1843, and afterwards to the present 
year on 6244 acres," &c. 

In answer, the clerk very properly replied, that he forward
ed him a memorandum on the number of acres and for the 
year specified, and adds you have paid the state tax for 1842. 

What tax? the tax of 1842 on 2371 acres, sometimes 
named in this case 2371 acres, and at other times only 2271 
acres, a mistake probably a~ to 100 acres, but we give them 
the augment to their brief statement. 
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By the respondents' brief statement in 1842, the Ocean 
Bank only owned in the township 2272 acres, and in Feb'y, 
1843, acquired title to 3972 acres more. 

And here probably originates the trouble; on this 3972 acres 
the taxes of 1842 had not been paid by the said bank's 
grantor. 

Now the respondents having failed to show the payment of 
the State tax on 3972 acres for 1842, it became forfeited to 
the State and subject to their controL 

That land under the Act of 1848, c. 65, having previously 
been advertised by the State 1'reasurer, was returned in a list 
to the Land Agent, who sold the same to G. W. Stanley. 

And whether those officers in their proceedings complied 
with the law or not, it is wholly immaterial. 

For, by statute of 1852, it is enacted that: - "Pnrchas-
'·ers of lands, sold for alleged forfeitures to the State for non

payment of taxes, shall have no claim against the State for 
any defect of title to lands hereafter sold, or under any pre
text whatever; but the deeds which have or may be given by 
the Land Agent shall vest in the grantee all the interest of the 
State in the lands therein described and no more ; notwith
standing any irregularities in the notices or failure to comply 
with the provisions of the Acts under which said sales were 
made." 

So that although there was included in the Treasurer's list 
14593 acres as forfeited, and that quantity sold to Stanley, 
that quantity included the 3972 acres belonging to the State, 
and all the State's interest passed by the Land Agent's dee:l. 

T. D. J. Fuller, for the respondents. 
The petitioner relies upon a tax title, acquired from the 

State, by reason of the non-payment of a " State tax" assess
ed in 1842. 

The respondent shows title in himself of 6243 acres. Pe
titioner claims 3972 out of this tract. 

The petitioner must show, to make a valid title, "that the 
provisions of law preparatory to, and authorizing such sales, 
have been punctiliously complied with." "Great strictness is 
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required." Brown v. Vi,azie, 25 Maine, 362; 111athews v. 
Light, 32 Maine, 309. 

Independent of the foregoing principle, there are facts, 
which appear in this case, that will incline the Court to the 
utmost strictness, in requiring a "punctilious compliance" 
with the provisions of law. 

Our first position is; the tax of 1842 was paid. 
Second; the Land Agent had no authority to sell. 
Third; the requirements of the law have not been com

plied with. 
I. The tax of 1842 was paid. 
The respondent does not produce any receipt of payment 

for that year, but he does show receipts for the five consecu
tive subsequent years. 

The presumption of law, arising from the production of 
these receipts is, that the previous taxes had been paid. And ,. 
more especially is this presumption violent, because it shows 
that the State received the money, after the land was for
feited, if such payment had not been made. Receipt for a 
quarter's rent affords presumptive evidence of the payment of 
previous rent. 1.5 Johns. 479. 

This legal presumption is further strengthened by the fact, 
that the agent of the respondents wrote to the Treasurer for 
a list of all the taxes due on the land, and was informed that 
the taxes due were all subsequent to that year. If there had 
been any error, good faith required that the respondents, or 
their agent, should have been notified of such error. 

The respondents desired and intended, to pay all taxes 
which had been imposed on their land. 

The State was bound, so to apply the money, as to prevent 
a forfeiture. It could not assess and receive pay for land, and 
at the same time, treat the land as forfeited to and invested in 
itself. 

2. The Land Agent had no authority to sell the land. 
First, because, as has been shown, the taxes were paid. 
Second, if any forfeiture of the land accrued to the State, 
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it was in April, 1846, four years after the date of the adver~ 
tisement. 

The taxes were paid in September, 18481 more than two 
years after the forfeiture accrued, if any. 

This was a waiver of any previous forfeiture. 
If it should be said, the receipt does not bind the State, 

the reply is, the assessment which preceded it in every in~ 
stance, is the act of the State. 

If then, the petitioner should rely upon a title vested in 
the State, prior to September, 1841', our reply is, receiving 
pay for the taxes, and assessing the lands after the forfeiture, 
if any occurred, is a distinct waiver of it. 

Third, the Land Agent had no authority to sell, because, 
the Treasurer did not certify the list of delinquent lands, im
mediately after the first day of March, to him. He certified 
on the 27th day of March. This is not immediately; imme~ 
cliately after such a day, could not be extended beyond the 
next day. See case of attachment, in Mas~achusetts, where 
one minute past 12 o'clock, and immediately after 12 o'clock, 
were held to he simultaneot.s. This was not a compliance 
with the provisions of the statute, either in the letter or sub
~tance. If the 'I'reasurer could suspend 26 days, he could as 
many months. Time is as material in this case, as it is in 
many other cases, where the law requires different acts to be 
performed by officers; and a failure has been held fatal, where 
there was not a punctilious compliance with the statute. 
Hobbs v. Clements, 32 Maine, 71. 

3. 'I'he requirements of the law, in the proceedings of the 
sale, have not been complied with, in the following partic• 
ulars:-

First, the Treasurer did not advertise the lands, within 
thirty days from the tenth day of August, 1848. 

Second, the Treasurer did not certify the delinquent lands 
immediately after the first day of March. 

Third, the Land Agent did not advertise the lands in the 
county of Aroostook. 
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Fourth, the Land Agent did not publish the same notice in 
the county papers, that he did in the State paper. 

Fifth, the Land Agent did not make return to the Treas
urer for what sum he sold the land. 26 Maine, Q33; 32 
Maine, 558. 

SnEPT,EY, 0. J. -The title of the petitioner·is derived from 
the State, and its title from a forfeiture of the title of the 
former owners, occasioned by neglect to pay a State tax as
sessed upon the lands for the year 1842. 

An objection is made, that the State could not thus acquire 
a title, because the State tax for that year has been paid . 

. 1'he presumption arising from the payment of all taxes as
sessed for subsequent years is relied upon as proof of it. This 
presumption may be rebutted. A transcript from the books of 
the Treasurer of the State, exhibiting the payments made for 
taxes assessed upon the township and the times when and by 
whom they were made, was received as testimony. 'I'he re
ceipts introduced by the respondents correspond to the entries 
made on those books. There is no proof, that any payments 
made were omitted to be entered or that any error was com
mitted in making the entries. 

Under such circumstances the presumption cannot prevail. 
The State, it is said, was bound to apply the money paid 

,o as to prevent a forfeiture. 
There is no proof, that it was not applied as directed. Re

~~ipts were given stating particularly the purposes for which 
it was received. No objection to the appropriation appears to 
have been made. 

It is also insisted 1 that the State could not assess the land as 
owned by others, and rnceive payment from them for such 
taxes, and yet claim to be itself the owner of those lands by 
forfeiture. There would have been an iucon~stency in such 
proceedings, if there had been no intention to permit the 
owners to redeem. The State, however, does not appear to 
have insisted npon forfeitures 1 when it could obtain payment 
without. Such a course of proceedings might, perhaps, be 
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properly regarded as a pledge, that the owners would be per
mitted to redeem. By the Act approved on August IO, 1848, 
the owners of lands forfeited, were not only permitted to re
deem them from the State, until they were finally sold at 
auction by the Land Agent, but provision was made, that they 
might redeem from the purchaser at any time within one year 
:after the sale. Under such circumstances, by continuing to 
assess them, and to receive payment of taxes, the State can
not be considered to have waived any claim to a forfeiture 
further than it has manifested au intention to do so by its 
enactments. 

The State having offered such facilities for a redemption, 
the Ocean Bank, as owner of 6244 acres, appears to have in
tended to redeem by payment of all taxes assessed upon them 
with the accrued interest, and to have employed Leonard 
Pierce to make such payment. He addressed a letter under 
date of August 22, 1848, to a clerk in the office of the 'l'reas
urer of the State, desiring to be informed of "the proportion 
of tax on 2271! acres from August 14, 1841, to February 
14, 1843, and afterwards to the present year on 6244 acres, 
including interest, and all and every claim of the State arising 
from taxes assessed." 

The clerk, in an answer, under date of August 26, 1848, 
forwarded a memorandum "of the amount due on the num
ber of acres, and for the year specified." 'rhe State tax for 
the year 1841 is therein stated to be due on 2271 acres; and 
the State• and county taxes to be due on 6244 acres for the 
year 1843, and. for several subsequent years ; and the letter 
states, "You have paid the State tax for 1842, and the county 
tax for 1841 and 1842." 

This is regarded by counsel as a statement, that the State 
tax for the year 1842, had been paid upon the 6244 acres. 
There is much doubt, whether it can be justly so regarded. 
It does not state upon what land the State tax for the year 
1842 had been paid. That can only be inferred. The specific 
inquiry made of him respecting the 6244 acres, was limited 
to taxes after Feb'y I 4, 1843. Before that time, his inquiry 
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had reference only to the 2271½ acres, and the statement of 
the clerk would seem to be more appropriate as an answer to 
that inquiry. 

But it is said, he asked for information of " all and every 
claim of the State, arising from taxes assessed." This lan
guage was used in connexion with the words " including in
terest, and all and every claim," &c., and it might have been 
considered, and perhaps pro:i,erly, by the clerk as asking only 
for information of all other charges or claims, beside interest, 
to be annexed to the interest on the taxes, respecting which 
a specific inquiry was made, and not as asking, if there were 
other taxes due on any of the lands, for other years not nam
ed. The obscurity or uncertainty in the letters between the 
agent of the owners and the clerk, may be the occasion of a 

serious loss, but the right of the State to lands already for
feited, cannot be affected thereby, even if the clerk should be 
regarded as having made a misstatement respecting the taxes 
of 1842. 

After the State had acquired a title by forfeiture, .10thing 
but its own act, or that of some authorized agent, could de
prive it of that title. 

It is further insisted, that the Land Agent had no au
thority to sell and that hi8 proceedings were not in conformity 
to law. 

The respondents in such case would fail to exhibit any title 
to the land claimed by the petitioner, and to prove the allega
tions made in their brief statement. 

If the State had acquirnd a title, that of the purchaser from 
it has been admitted, and all defects in the proceedings cured 
by the Act approved on April 23, 1852, 1Vhich provides, that 
any deeds given by the Land Agent, for lands sold for alleged 
forfeitures to the State, shall vest in the grantee all the inter
est of the State, notwithstanding any irregularities in the noti
ces or failure to comply with the provisions of the Acts under 
which said sales were made. Judgment that partition 

be made as prayed for. 

'l'ENNEY, HowARD, R1c:E and APPLETON, J. J., concurred, 
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(*) NARRAGUAGus LAND PROPRIETORS versus WENTWORTH. 

An attorney, in virtue of his general employment for his clients, has no au
thority to execute a replevin bond in their name. 

But if they subsequently ratify such au execution of the bond, it becomes 
their deed. 

The prosecution, by them, of the repleviu suit is such a ratification. Such 
a ratification discharges the interest of the attorney in the suit, and he is 
thereby made a competent witness for the plaintiffs. • 

ON ExcEPTIONS from Nisi Prius, APPLETON, J., presiding. 
RE PLEVIN. 

'l'he replevin bond was signed, "Narraguagus Land Com
pany, by W. F. their attorney." 

He had no authority to execute the bond in the plaintiffs' 
name, "except his general authority as an attorney at law, to 
collect stumpage for the plaintiffs." 

He was called as a witness for the plaintiffs, and was ob
jected to because of his execution of the replevin bond in the 
aforesaid form. He was, however, admitted. To that ad
mission the defendant excepted. 

B. Bradbury, for the defendant. 

Burbank, for the plaintiffs. 

TENNEY, J. - William Freeman, Jun., the witness, execut
ed the replevin bond to the defendant, in the name of the 
plaintiffs, by himself, as attorney. On the voir dire, it appear
ed that he had no other authority to do so, at the time of the 
execution, excepting his being employed by their agent as an 
attorney to collect the payment for stumpage. on their lands. 
The only question, presented by the exceptions, is~ the com
petency of the witness to testify in the trial of the issue, 
raised by the pleadings. 

Before service can be made of a replevin writ, the officer is 
required to " take from the plaintiff, or some one in his behalf, 
a bond to the defendant," &c. R. S., c. 130, <§, 10. With
out this, the writ cannot be served and the suit prosecuted 
with propriety. In the case at bar, the bond was not given 
by the witness, in behalf of the plaintiffs, but he assumed to 



340 EASTERN DISTRICT. 

Cook v. Lewis. 

act for them and in their name. And if he had been properly 
authorized by them, to execute the bond as he did, it would 
have been their deed. 

The power of the witness was insufficient to make the 
bond binding upon the plaintiffs. But it was competent for 
them to adopt it as theirs, and if they have done so, it is an 
effectual ratification, and becomes their bond, from the time 
of its exec11tion. The bond not purporting to be that of the 
witness, there was no legal service of the writ, if the plain
tiffs had not adopted the execution. But having entered and 
prosecuted the action, and having joined the issue tendered 
by the defendant, the plaintiffs have effectually adopted the 
bond according to its meaning, as indicated upon its face. 
And having done so, no I tability attaches to the witness; and 
he was competent to testify. Exceptions overruled. 

SHEPLEY, C. J., and H,1cE and HATHAWAY, J. J., concurred. 

(*) CooK versus LEWIS AND NICKELS, his trustee. 

Under R. S. c. 107, the executor or administrator of a deceased co-partner is 
bound to include in his inventory the co-partnership estate for distribution. 

The prior right of administering upon such estate _belongs to the survivor, up
on his giving a bond "for the benefit of all persons interested in the es
tate." 

Until the survivor have given such bond, he has no power to dispose of any 
part of the company estate. 

If he decline to give such bond, the executor or administrator of the deceased 
partner, on giving a prescrib,<l bond, is to take the partnership estate into 
his own possession for administration. 

In such case, a sale of partnC'rship goods by the survivor is unauthorized 
and void, and notes given for the goods so sold are without consideration. 

Of such goods, the admiuistratrn: is entitled to the immediate possession; and 
the purchaser, therefore, is not chargeable as trustee in any suit against the 
surviving partner. 

ON FACTS AGREED. 

Hall & Lewis were copartners, transacting business under 
the name of Hall & Lewis. Hall died in July, 1849. At 
that time, though the company was insolvent, there were goods 
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on hand amounting to $1471. In Nov. 1849, Lewis, as 
surviving partner, sold the goods to Nickels, taking therefor 
his unnegotiable note, payable to Lewis, as surviving partner, 
at the same time informing Nickels that the money, when 
paid upon the note, would go to discharge company debts. 

Lewis declined to administer upon Hall's estate, and there
upon administration of that estate and of the co-partnership 
effects was committed to L. M. Hall, to whom Lewis deliv
ered the note. [The case omits to show whether the sale 
was made before or after the administrator was appointed ; or 
whether the note was delivered to the administrator before or 
after the commencement of this suit; or whether the suit 
was commenced before or after the administrator was ap
pointed.] 

This is an action of assumpsit against Lewis, as surviving 
partner, for a debt due from the company. 

The question for decision is merely whether Nickels is 
chargeable as trustee. 

Freeman, for the plaintiff. 
If the trustee is liable, it must either be because of his 

having given the note, or, if the sale to him was illegal, then 
for having in possession the goods belonging to the late firm. 
It is not proposed to trouble the Court with an argument on 
either of those alternatives, but simply to suggest that the 
statute, bearing upon the casa, does not clearly indicate the 
same course to be pursued, and the same consequences and 
liabilities to be involved, in the settlement of partnership es
tates, where one of the partners has deceased, as in the settle
ment of the insolvent estate of an individual deceased. 

There is good reason to believe that, as a surviving partner 
can be sued by a creditor of the firm, so the property of the 
partnership in the hands of a third person, can be reached by 
the trustee process. 

Burbank, for the trustee. 
The case depends upon the construction of R. S., c. 107. 
The manifest intent of the law is, that whatever is liable 

to distribution by the administrator should be exempt from 
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attachment. Martin v. Abbott, 1 Green!. 333; Patterson v. 
Patten, 15 Mass. 473; Rich v. Reed, 22 Maiue, 28; Page v. 
Smith, 25 Maine, 256. 

Lewis, the surviving partner, refused to give the bond pre
scribed in <§, 28. The administrator, L. M. Hall, was then 
required to take the company property into his hands for set
tlement. By that statute, all authority of the surviving part
ner over the property, is taken away. No valid sale could 
be made after the death of Hall, except by the party who had 
given the requisite bond. The sale of the goods to Nickels 
was a nugatory act. Over the goods in his hands, no person 
except the administrator could have any control. Nickels 
therefore is accountable only to the administrator. The note 
which he had given was uncollectable, there having been no 
consideration for it. It is admitted that the estate of Hall & 
Lewis was insolvent. If Lewis could sell the property, with
out giving bond, he might pay to favored creditors, and a pro 
rata, distribution be defeated. This would be to sanction a 
great wrong. As the estate was insolvent, Lewis could have 
no interest in it, further than that the property should be 
appropriated to payment of the debts. This it is the adminis
trator's duty to do. Hence Nickels is not chargeable as trustee. 

APPLETON, J. - Upon the death of one of the partners, the 
firm of which the deceased was a member is dissolved, and 
the law contemplates an entire cessation of its business. The 
goods and effects in possession are held by the survivor and 
the representatives of the deceased, as te'nants in common. 
All suits upon outstanding claims, must be brought by or 
against those surviving. Ail rights of action belong to them 
at law, and they have the exclusive right to reduce them to 
possession, and when that is done, they are to be regarded as 
trustee for the partnership and the representatives of the de
ceased partner. If there be danger of their misapplication of 
the funds of the late firm:, they will be restrained from inter
fering in the settlement of its affairs, and their management 
will be withdrawn from the negligent or fraudulent survivor 
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or survivors. 'fhe common law is powerless in the enforce
ment of right, or the prevention of wrong, by means of any 
remedial process dealing specifically with the goods and chat
tels of the firm, as by enjoining the survivor from interfering 
with them and appointing a receiver to whose efficient and re
liable control they may be entrusted. To prevent the fraudu
lent withdrawal of assets, and the misapplication of funds, to 
stay the hand of waste, to entrust the disposition and man
agement of the affairs of the firm to those who are suitable 
and trustworthy to supervise and control their settlement, 
could be successfully accomplished only through the interven
tion of a Court of Equity. 

We have thus briefly alluded to the law as it existed before 
the passage of the stat. of 1835, c. 191, which was reenacted 
by R. S. c. 107, by which great and important alterations 
have been made. As this statute, so far as it relates to the 
administration of co-partnership property, has never received 
a judicial construction, it will become necessary to examine, 
with care, the several sections relating thereto, and to deter
mine the direction and extent of the changes there introduced, 
as they may have a bearing upon the decision of the case be
fore us. 

By R. S., c. 107, ~ 26, the executor or administrator on 
the estate of any deceased member.,of a co-partnership, is 
directed "to include in the inventory which he is by law 
required to return to the Judge of Probate, the whole of the 
partnership estate, goods and chattels, rights and credits, ap
praised at its true value, as in other cases ; but the appraisers 
shall carry out into the footing an amount equal only to the 
deceased's proportional part of the co-partnership interest." 
To enable this appraisal to be made, it is provided by ~ 32, 
that "every surviving partner, on the demand of any adminis
trator of a deceased co-partner, shall exhibit to the appraisers 
the partnership property belonging to the firm at the time of 
the death of such deceased partner, for appraisement." In 
case of neglect or refusal on the part of such survivor, com
pulsory process is given to the Judge of Probate, by <§, 33, to 
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enable him to enforce compliance with the requirements of 
the preceding section. 

The amount and value of the co-partnership estate having 
thus been ascertained by appraisal, the preference in adminis
tration, by '} 27, is given to the survivor, upon his giving a 
bond " for the benefit of all persons interested in the estate," 
the terms of which are prescribed by ~ 28. The survivor 
thus appointed may be cited to account, and the Judge of Pro
bate is to adjudicate upon the same, "as in the case of an 
ordinary administrator, and the parties interested shall have 
the like remedies by means of such bond, for any misconduct 
or neglect of such survivor or survivors, as may be had against 
administrators." 

In case the survivor neglect or refuse to give the bond, then 
the executor or administrator on the estate of the deceased 
partner is authorized by <~ 30, in giving bond as provided by 
'§, 32, forthwith to "take the whole partnership estate, goods 
and chattels, rights and credits into his own possession." The 
surviving partner, by '§, 32, is directed to surrender to him on 
demand, all the property of such partnership, including their 
books and papers and all necessary documents pertaining to 
the same," and to " afford all reasonable information and facili• 
ties for the execution of hi.s trust," and in case of his neglect 
or refusal to comply with these statutory requirements, he is 
made subject to the summary process provided by '§, 33. 

It is thus evident that the object and intent of the statute 
was, that ample security should be given for the protection of 
all interested as a preliminary to granting administration on 
the partnership estate, whether its affairs were to be closed by 
one of its surviving members or by the administrator on the 
estate of the deceased partner. The necessity of applying 

, to a court of equity is obviated by giving the Judge of Pro
bate the same powers in the case of a partnership administra
tion as in any other case of administration. It places the 
property under the control of an administrator, who has given 
s~curity for the faithful performance of his duties, and who 
may be removed upon proof of misconduct. It thus most 
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effectually protects the rights of the creditors and the repre
sentatives of the deceased partner which before were in peril 
from the fraud or negligence of the survivor, and affords a 
jurisdiction where all controversies may be summarily deter
mined and speedily enforced. lt substitutes an administration 
with security for its due performance for one without. It 
requires not merely that the estates of the deceased partner 
but of the firm of which he was a member should be settled 
through the probate office and under the supervision of the 
J ndge of Probate. 

Each and every provision tends to show that no sale of the 
goods, and that no transfer or disposition of the effects of the 
partnership, can be legally made before the appointment of a 
partnership administrator. An appraisal is required by '§, 26, 
but an appraisal would be but an idle ceremony except as pre
paratory to giving the required bonds and taking adminis
tration. If the survivor might legally sell, he could do it 
equally well before, as after an appraisal, and if before there 
would be nothing to appraise. By '§, 27, the property ap
praised is to remain with the survivor until delivered to the 
administrator who shall have given the requisite bonds. But 
if sold, it cannot remain and be delivered up, nor can the 
administrator "take the whole partnership estate, goods and 
chattels, as rights and credits into his possession" as he is em
powered to do by '§, 30. If the sale would be lawful, no 
compulsory power should have been given by '§, 33, for if the 
survivor can lawfully sell or trnnsfer the effects of the firm, 
a fortiori should he be entitled to retain them. If the sur
vivor can legally sell, he may sell and transfer the whole part
nership estate and utterly disobey the requirements of the 
statute and such disobedience will be deemed right and the 
requisitions of law and the rights of all will be subordinated 
to his will. But such conclusions cannot be admitted. The 
conclusion then is, that no surviving partner can legally dis
pose of the partnership property except as an administrator 
duly appointed. 

The case finds that Hall has been appointed administrator 
VOL. XXXVI. 44 
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on the estate of the deceased partner as well as on that of the 
firm. The defendant Lewis having neglected or refused 
to give the required bonds, the sale by him to the trustee 
was without legal authority and of itself passed no title. 
The trustee is consequently liable to the administrator for the 
property in his hands and must be discharged. 

In Thompson v. Lewis, 34 Maine, 167, the right to attach 
the interest of one partner was considered and the ca&e of 

Whitney v. Munroe, 19 Maine, 42, was reaffirmed. The 
administrator of the firm had not been appointed and the 

questions arising under R. S., c. 107, were not discussed. 
Trustee discharged. 

SHEPLEY, C. J., and TE,NNEY1 R1cE and HATHAWAY, J. J., 
concurred. 

(*) '11
ucKER versus CAMPBELL 9' al. 

In a complaint for flowing land owned by tenants in common, by means of .'.: 
mill-dam, all the co-tenants must joiu. 

Such a process, brought by one of the co-tenants alone, cannot be maintained-

ON FACTS AGREED. 

Complaint for flowing the plaintiff's land by means of a: 
mill-dam. The complainant set forth his claim of an entire 
ownership in the land flowed. He rn reality was the owner 
of _an undivided half only ; and moved to amend his com-· 
plaint so that it should describe his true ownership. The re

spondents contended that, even if amended, the complaint iol 
not sustainable by one of several tenants in common. 

B. Bradbury, for the compiainant. 
One question is whether one of several tenants in common 

of land, can aione maintain this process. The right to the' 
process is given by a statute, which enacts that "any person1 

sustaining damage in his fands by their being overflowed by 
a mill-dam, may obtain compensation for the injury by corn~ 

plaint," &c. 
The fa:ir construction of this language is, that the person 
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mJured in his lands by flowage may recover compensation to 
the extent of his ownership, which in this case is one undivid
ed half of the premises. 

There can be no practical difficulty in snch a construction. 
If this procedure is to be regarded as sui generis, under 

the statute enactments which give the remedy, the technical 
rule of law as to action by tenants in common for injuries to 
realty, should not be invoked to control or aid in giving a 
construction against what is just and equitable, and fairly in
ferable from the language of the Act. 

If it be said that the rule of law is, that tenants in com
mon shall join in process for injuries done to the realty, the 
reply is, that this rule is purely technical: and has been found 
so inconvenient, that the Legislature has interfered to change 
it. R. S., c. 129, ~ 17. 

'l'his statute embraces all personal actions for injuries done 
to any lands. 

The term action is comprehensive, "a civil action is a 
legal demand of one's rights: or it is the form of a suit given 
by law for the recovery of that which is due." Co. Litt. 
285; 3 Bl. Com. 116. 

"Personal actions are those brought for the specific recovery 
of goods and chattels, or for damages or other redress for 
breaches of contract or other injuries of whatever description, 
the specific recovery of lands, tenements and hereditaments 
only excepted." Steph. Pl. 3; Com. Dig. Action, D, 3. 

Adopting these definitions as correct, a complaint for flow
age would come within the terms of the statute. 

Burbank, for the defendants. 

SHEPLEY, C. J. -The principal question presented is, 
whether a tenant in common, without uniting with his co
tenant, can maintain a complaint for flowing land. 

By the fifth section of the statute, c. 126, any person sus
taining damages in his lands by their being overflowed by a 
mill-dam, may obtain compensation by complaint. Whether 
this provision be applicable to a person having the entire title, 
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or to one having a portion of it, mnst be determined from a 
consideration of all the provisions of the statute. If there 
be found provisions that cannot be executed upon one con
struction, and that may be all carried int9 effect and operate 
harmoniously upon another construction, it will be obvious 
that the latter is the correct one. 

The owner of the dam i~: permitted by the ninth section to 
prove, that he has a right to flow the land for an agreed price 
or without compensation. If several tenants in common may 
maintain several processes for flowing the same land, there 
may be several trials and different and contradictory verdicts 
and judgments respecting the same matter. 

By the provisions of the fourth and twelfth sections, the 
height to which the water may be raised, the length of time 
during which it may be kept up, and what portion of the year 
the land ought not to be flowed, are to be determined by com
m1ss10ners or a jury. If several tenants in common may 
maintain several complaints, there may be several and contra
dictory decisions upon each of these matters. 

The damages having been ascertained, are by the provi
sions of the seventeenth section to continue to be the measure 
of the yearly damages, until the owner of the land or dam 
shall by a new process apply for an increase or decrease. 
Should different measures of damages be found for the differ
ent tenants in common, their several shares might become 
united in one sole owner, and there would be no one measure 
of damages, on which a new complaint could be founded by 
either party. Such sole owner might by conveyances create 
other and different tenancies in common than thorn existing, 
when the damages were ascertained; or tenants without any 
union of shares might entirely change their respective propor
tions, and under such circumBtances no new process could be 
maintained by either party for the increase or decrease of any 
ascertained annual damages. 

"The party entitleq to such annual compensation" may by 
the provisions of the twentieth section maintain an action for 
its recovery. When the shares have become different, no one 
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cou.ld establish his right to recover for any sum as damages 
already ascertained. 

By the provisions of the twenty-sixth and twenty-seventh 
sections, the owner of the dam may in writing offer to in
crease and the owner of the land may offer to decrease the 
annual compensation. And when the shares are different, 
neither party can make such offer. 

In every section of the statute, in which the annual dam
ages are mentioned, they are so as constituting one sum, as 
a compensation for flowing the land, and as continuing to be 
the measure of damages, whatever changes may take place in 
the title to the land. 

A construction of the statute, which would authorize as 
many complaints as there might be tenants in common, and 
as many verdicts and measures of damages, might deprive the 
owners of land and the owners of a darn, of rights secured 
to them by the statute, by preventing a compliance with its 
provisions, while a construction requiring all the owners of 
the land to unite in one complaint will permit every provision 
of the statute to be executed, and to have its full effect. Nor 
can a sound argument for a different construction be found in 
the position, that difficulties similar to those named would 
occur, where there are several owners of entire tracts of low 
lands equally flowed; for in such cases there may be a com
pliance with every provision of the statute. 

Nor will the proposed construction deprive any owner of 
land of any legal or constitutional right. When a person 
becomes a tenant in common of real or personal estate, he 
acquires his title subject to the infirmities and liabilities which 
by law adhere to it. Complainant nonsuit. 

TENNEY, R1cE and APPLETON, J. J., concurred. 
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(*) HERRIN versus LIBBEY o/ al. 

A contract, obtained through false and fraudulent representations, may be 
rescinded or affirmed at the election of the party defrauded. 

Such party, in order to rescind the contract, must, in a reasonable time after 
discovering the fraud, make known his election to rescind and restore the 
other party to his former condition. 

This principle applies to contracts under seal, as well as to other classes 'of con
tracts. 

Thus a sealed lease of land, obtained by false and fraudulent representations, 
though at first rescindable by the lessee, is deemed to have been affirmed, if, 
after discovering the fraud, he continues to occupy the land, and makes no 
attempt, within a :reasonable time, to rescind. 

His only right, in such a case, is to recover the amount of damage occasioned 
to him by the fraud. This amount may be deducted from the rent in a suit 
by the lessor upon the lease. 

A deposition, taken on notice to the adverse party's attorney of record, will 
not be rendered inadmissible by proof that the party, taking the deposition, 
had been informed, prior to 1mch notice, that the attorney had retired from 
the action. 

ON ExcEPTIONs from Nisi Prius, TENNEY, J., presiding. 
COVENANT BROKEN. 
There was a negotiation for the letting of a farm by the plain

tiff to the defendants. They selected two persons as arbitrators 
to decide upon the terms of the lease, and the arbitrators ex
pressed their opinion on the subject. 

'l'he lease was made Jfune 16, 1843, in which the defend
ants covenanted to pay a fixed sum for the rent and also to 
plough and seed ten acres of the land. 

This suit was brought Jan'y 27, 1849, upon those cove
nants. Plea non est fadwm. 

The jury in answer to specific inquiries returned, upon 
the evidence, that the "lease was obtained of the defendants 
by false and fraudulent representations," and, that "neither 
of the parties had waived the right to take advantage of such 
re pre sen tatio ns." 

The Judge was requested to instruct the jury, that if they 
found the lease to have been obtained of the defendants by 
false and fraudulent representations, this action could not be 
maintained. 
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He declined to comply with this reque~t, and instructed 
them, that " if they should find that the lease was obtained of 
the defendants by false and fraudulent representations, they 
might estimate the damage which the defendants had sus• 
tained by such false and fraudulent representations, and de
duct that sum from such amount as they should find due, if 
any, to the plaintiff for the breach of the covenants in the 
lease, and return their verdict for the balance, if there should 
be any." 

There was testimony tending to show, that the lease was 
supposed by the defendants to have been drawn in accordance 
with the determination of the arbitrators ; and the defendants 
offered to prove, that Timothy Herrin, the authorized agent 
of the plaintiff, represented to the arbitrators, that the amount 
of the rent was to be paid in tavern keeping, and that this 
representation induced them to fix the rent at a higher rate 
than they otherwise would have done. 

The Judge rejected this evidence. 
'I'he defendants also offered to prove, that all that part of 

the lease, which relates to the ploughing and seeding down ten 
acres of the demised premises, was not any part of the award 
of said arbitrators, though supposed to be so by the defend
ants at the time of executing the lease. This evidence being 
objected to was rejected. 

The defendants offered evidence to show what would be a 
fair rent for the demised premises, which was rejected. 

The defendants objected to the admission of the deposition 
of Asher Martin, and offered to prove by parol, that legal 
notice was not given them of the taking of said deposition, 
but the Judge declined to receive the testimony. The cap
tion of the deposition is referred to, but no copy of it is fonnd 
in the case, nor does it appear what facts were certified by the 
magistrate. 

The captions of several other of the plaintiff's depositions 
showed, that notice was served upon Hodgdon & Madigan, 
supposed attorneys of the plaintiff, and that they did not at
tend at the taking. 
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The defendants objected to the admission of these deposi
tions upon the ground, that though Hodgdon & Madigan ap
peared of record to be the attorneys of the defendants, yet 
the plaintiff had been expressly notified, that they had in fact 
retired from the case a long time prior to the notice for the 
taking. The depositions were admitted, and the verdict was 
for plaintiff for $301,86. 

To the foregoing rul.ings, instructions and refusals to in
struct, the defendants ex1~epted. 

B. Bradbury, for the defendants. 
The case presents for the consideration of the Court the 

question, what is the effect upon a contract under seal of a 
fraud by which the party defending against such contract has 
been induced to make it ? 

The Judge instructed the jury that the legal effect of fraud, 
in such a case, would not be to defeat the action; but that 
they might still regard the contract as valid and binding,, and 
return a verdict for the plaintiff, the party guilty of the fraud, 
allowing, in offset against his claim, such damages as they 
might find the defendants had suffered in consequence of the 
fraud. 

It was contended by the defendants' counsel, and the Judge 
was requested to rule, that the fraud made the lease void ; 
leaving the plaintiff to such remedy as he might have against 
the defendants for the use and occupation of the demised 
premises; and we respectfully submit, that such was the only 
true legal view of the case, and that the Judge erred in the 
instructions given. 

It is among the principles most properly regarded and class
ed in the very elements of the law, that fraud vitiates any 
thing into which it entern, and can give the party guilty of it 
no rights. This vitiating effect of fraud extends not only to 
simple contracts, and those which, authenticated by a seal, are 
regarded as entered into with more deliberation, but even to 
records and judgments. 

In the case of Jackson v. Somerville, decided in the Su
preme Court of Pennsylvania, at the May term, 1850, of 
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which an abstract may be found in 13 Law Reporter, 422, 
this doctrine is very folly asserted. " Fraud vitiates all con
tracts into which it enters, and cannot be affirmed by the 
party defrauded. Such contracts are essentially nonentities, 
and even legal proceedings and judgments, founded on them 1 

are voidable." "All contracts, specialties and transactions 
tainted with fraud are void, though fraud does not appear on 
the face of them." "When a sale is fraudulently procured by 
the vendee, he may be sued by the vendor before the expira
tion of the credit agreed to be given.1

' 2 Saund. Pl. & Ev. 
527; Chitty on Contracts, 527; 2 Sup. U. S. Dig. p. 32, No. 
72, Chess v. Chess, l Penn. 32; 2 Sup. U. S. Dig. No. 7 4, 
Gilbert v. Hoffman, 2 Watts, 66; 2 Sup. U. S. Dig. p. 34, 
No. 134, Flagler v. Bliss, 3 Rank. 345; 2 Sup. U. S. Dig. 
p. 37, No. 199, Tourlin v. Den, 4 Harr. 76; 2 Sup. U. S. 
Dig. p. 40, No. 277, Armstrong v. Hall, Coxe, 178; Com
r:nonwealth v. · Bullard, 9 Mass. 270; 1 Greenl. on Ev. <§, 284. 
See also, 18 Pick. 95, 106, Hazard v. Irvine, where the effect 
of fraud upon a specialty is particularly discussed. Brown
ing v. Haskell, 22 Pick. 310; Holbrook v. Burt, 22 Pick. 
546. We have not yet been able to find the case in which, 
in an action upon such an instrument, the allegation of fraud, 
duress or any of the defences appropriate to the case, has been 
urged in parti'.al defence. Of course we make no allusions 
now to that distinct class of cases, in which, in actions on 
certain bonds for instance, under special statute provisions, the 
plaintiff can recover only the actual damages sustained by 
breach of the condition. 

'l'he precise distinction upon which we rely for separating 
the present case, in the principle by which it is governed, 
from the case of notes of hand, is clearly exhibited in Hay
cock v. Rand, 5 Cush. 26. Fraud is most certainly a defence in 
an action on a sealed contract, but it goes to the whole merits 
of the case. The lease and bond cannot be good in part and 
bad in part, especially where fraud is involved. "Deeds pro
cured by covin and fraud as between the parties, are as dead 
as forged deeds." ( Jackson v. Somerville, before cited.) 

VOL, XXXVI. 45 
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These distinctions have been sugge:,;ted, because .it was up
on the analogy of notes of hand, so far as we are advised, 
that the instruction to the jury was based. Perhaps, how
ever, they are not necessary for us; for we contend, that the 
fraud, whether it formed the inducement to the defendants to 
make the contract, or was only mixed up with its details, 
wholly annuls the lease, and would have had that effect if the 
lease had not been under seal. Irving v. Thomas: 18 Maine, 
418. 

There can be no legal objection to the admission of the tes
timony, that it was parol ; for the admissibility of parol evi
dence to defeat a written instrument on the ground of fraud, 
may be regarded as au axiom in law. Prentiss v. Russ, 16 
Maine, 30; Browning v. Haskell, 22 Pick. 310; Holbrook v. 
Burt, 22 Pick. 546; Hazard v. In:ine, 18 Pick. 95. 

Evidence was admissible to show the false and fraudulent 
representations made by the plaintiff's agent to the arbitra
tors, relative to the mode fr1 which the rent should be paid, 
and to the ploughing and seeding of the ten acres. Both 
these representations were material. 

But if the Judge was correct in his ruling, that the fraud would 
uot avoid the lease, but only constituted a partial defence to 
the action, then there seems to be a stronger reason why the 
excluded evidence should have been admitted, as well also as 
that which was offered to show what would be a fair rent of 
the premises. For if the question for the jury was in effect, 
what deductions should be made for the damages sustained 
by the defendants in conse(1uence of the fraud practiced upon 
them, then all the frauds which operated upon the contract, 
and a fair standard of rent, seem to be appropriate elements to 
enter into and help form the estimate ; and it is upon this 
ground, as we contend, 1hat the evidence should have been 
admitted. 

The deposition of Asher Martin, offered by the plaintiff, 
was objected to, but admitted by the Judge. The caption 
certified, that the adverse party "was notified," but whether 
the notice were such as the statute requires, was matter of 
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inference, and presumption from the language quoted. The 
defendants offered to prove, that the notice did not conform to 
what was understood to be the statute requirement ; but the 
Judge, holding that the presumption of legal notice was a 

conclusive one, and could not be controlled by the evidence, 
declined to receive the testimony. 

The Revised Statutes, among the facts to be stated in the 
caption, prescribe, that it shall state "whether the adverse 
party was uotified to attend." We should not deuy, that 
under this provision, the statement" that the party " was notifi
ed,'' furnishes a sufficient prirna facie presumption of legal 
notice; h_ut we do deny, that the presumption is a conclusive 
one. On the contrary, we still contend, as was maintained 
at the trial, that the point is open to inquiry. 

True, a magistrate must be presumed to have discharged 
his duty intelligently and with fidelity, and there ought to be 
a solid foundation in fact for such a presumption. It cannot, 
however, be unknown to any one, of even a limited experi
ence, that the presumption is sometimes only a presumption; 
it may arise from error or mistake on the part of the magis
trate, or it may arise from deliberate fraud. 

In this case it must be regarded as susceptible of proof, 
that the requisite notice was not given. The defendants were 
notified as the caption stated, but not legally notified; and the 
language of the certificate was consistent with either state of 
facts. It was not proposed to contradict the caption, although 
we are not quite sure, that the decided cases would not warrant 
even that. Homer v. Brainerd, 15 Maine, 54; Minot v. 
Bridgewater, 15 Ma~s. 492. 

Certain of the plaintiffs' depositions were taken upon notice 
served on " Hodgdon & Madigan, supposed attorneys of the 
defendants." There was no appearance for the defendants at 

. the taking of the depositions. 'l'he exceptions find that 
Hodgdon & Madigan had been attorneys for the defendants, 
and that their names were then upon the docket, as attorneys 
in the case, although in fact they had retired from it, and the 
plaintiff had been expressly notified of the fact, long before 
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the issuing of the uotice for the tal,ing of those depositions· 
The depositions were objected to by the defendants at the 
trial, but admitted by the Judge. 

'l'he statute regulating this subject, R. S., c. 133, after pro
viding in '§ 6, that the notice may be served upon the attor
ney as well as upon his client, in '§ 7, makes this provision: 
"No person shall, for the purposes of this chapter, be consider
ed the attorney of another, unless he has iudorsed the writ, or 
indorsed his name on the summons left with the defendant, or 
appeared for his principal in the cause, or given notice in 
:writing, that he is the attorney of such adverse party." 

It seems important to note the language of this section; it 

is negative in its character. lt may be said, that the impli
catiou is a 11ecessary one, that the persons standing in the 
positions enumerated, shall be considered as attorneys. But 
does this necessarily and conclusively follow, except, with 
many restrictions and limitations? If it does, what is the 
inevitable result? Under such a construction, no party could 
ever discharge an attorney, so as not to be bound by a notice 
served on him. The statute never can have been designed to 
have such a construction, nor will the Court give it such, 
leading as it obviously would to the greatest inconvenience 
and injustice. 

It may, perhaps, be said that the defendants' view will lead 
to embarrassmeuts in the trial of causes, by surrounding them 
with collateral issues ; and thi-s is possibly the strongest argu
ment that can be urged against them. 

But collateral issues, to ,J1e determined. by the Court, are al
ways arising in the progress of trials. Such, for instance, as 
the question of the interest of a witness, often found to be 
embarrassing to settle satisfactorily. This is 011e of the neces
sities of litigation. But what is more satisfactory is, that i.t 
is much more important that causes should be fairly tried, and 
verdicts rendered upon proper testimony, than that collateral 
issues should be excluded or made a few less in number. 

G. 1W. Chase, for the plaintiff. 
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R1cE, J. - The writ, pleadings, lease and its counterpart, 
which make part of this case, have not come into the hands 
of the Court. The defence is, that the lease was outained by 
fraud and that the rent reserved was increased by the fraudu
lent practices of the plaintiff and his agent. 

In answer to interrogatories, put to them in writiug, the ju
ry found, that the lease was obtained by false and fraudulent 
representations, and that neither party had waived their rights 
to take ad vantage of such representations. 

The defendants' counsel requested the presiding Judge to 
instruct the jury that if they found the lease was obtained of 
the defendants by false and fraudulent representations, this ac
tion could not be maintained. This was refused. 

The rights of a party who has been defrauded in making a 
contract, are, on the discovery of the fraud, within a reasona
ble time to rescind the contract, and restore the parties to their 
former condition, or to affirm the contract, and claim compen
sation in damages for the injury he has sustained by reason of 
the fraud. 

In the absence of the papers referred to, it does not distinct
ly appear whether the defendants, by fheir acts, bad lost their 
right to rescind the contract, though from the time that had 
elapsed from the date of the lease before the action was com
menced, and from the course of remark by the plaintiff's coun
sel, in his argument, it may be inferred that such was the fact. 
'l'here is no evidence of any attempt to rescind, or that the 
defendants did not have the use and occupation of the prem
ises leased, until the expiration of the term, specified in the 
lease. 

But the Judge did instruct the jury that if they should find 
that the lease was obtained of the defendants by false and 
fraudulent representations: they might estimate the damages 
which the defendants had sustained, by such false and fraudu
lent representations, and deduct that sum from such amount, 
as they should find due, if any, the plaintiff for the breach 
in the covenants in the lease, and return their verdict for the 
balance if there should be any. 
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Under the state of facts that existed, the requested instruc
tion was properly withheld, and those given were correct. 

The terms of the lease were by agreement of the parties 
to be determined by referees. 

The defendants offered to prove I that Timothy Herrin the 
authorized agent of the plaintiff, represented to said arbitra
tors that the amount of the rent was to be paid in tavern 
keeping, and that this representation induced the arbitrators 
to fix the rent at a higher rate than they otherwise would have 
done. 

Any concealed attempt by either party, by false affirmation 
or fraudulent concealment of material facts, to influence the 
judgment of the referees, by which to increase or diminish 
the amount of rent to be paid, would be such a fraud upon 
the other party as would entitle them, if thereby defrauded, to 
relief. It does not, however, appear that the representations 
of the plaintiff's agent were not trne · i11 point of fact, nor 
does it appear that they were not made in the presence, and 
with the knowledge of the defendants. The testimony was 
therefore properly excluded. 

The defendants also offered to prove that all that part of 
the lease which relates to ploughing and seeding down ten 
acres of the demised premises, was not any part of the award 
of the referees, though supposed to be so at the time of the 
execution of the lease. This was properly rejected, as there 
is no evidence tending to show that they were misled in the 
matter by the plaintiff or his agent, or that they were not in 
possession of all the information as to the action of the re
ferees which was in the possession of the plaintiff, or that 
they in any manner relied upon the plaintiff's representations. 
The means of information upon that point were equally open 
to both parties. 

The evidence offered, as to what wonld be a fair rent of 
the premises, was also rightly rejected. The questions pre
sented to the jury were, first, whether the contract had been 
obtained by fraud ; and second, how much damage had the 
defendants suffered by reason of the fraud of plaintiff, if any 
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had been committed by him. On that point, appropriate md 
structions were given by the Judge. 

The depositions were properly admitted. The notice was 
in conformity to the provisions of sections 6 and 7 of c. 
133, R. S. 1 and the requirements of 13th rule of this Court. 
9 Greenl. 298. The records of the Court is made the evi• 
dence on which parties may rely to determine who are at~ 
torneys in a given case. Hodgdon &, Madigan were the 
defendants' attorneys, as appeared by the record 1 and by the 
express terms of the rule referred to, notice to them while 
their names thus stood upon the record, was good and suflid 
cient. Exceptions overruled. 

Judgment on the verdict. 

SHEPLEY, C. J. 1 and HowARD and HATHAWAY, J. J., con~ 
curred. 

INHABITANTS OF PLANTATION No. 9 Versus BEAN I)' al. 

An action properly commenced nuder c. 196, § 7, af laws of 1850, and pend~ 
ing in Court at the time of the enactment of c. 29, of laws of 1853, is main~ 
tainable, nothwithstanding the 7th § of former Act was rep~aled by c. 284, 
of laws of 18/i2.-Rnm, J., dissentin[!, 

ON REPORT from Nisi Prius, APPLETON, J. 7 presiding. 
TRESPAss, for cutting timber upon the public lands in Pland 

tation No. 9, commenced by virtue and under the provisions 
of c. 196, ~ 7, of laws of 1850. 

The defence was, that this section had been repealed by c, 

284, of laws of 1852. 
This cause came on for trial at the October term, 1852, and 

it was then stipulated, that if the action is further maintain
able by the plaintiffs, or if not maintainable by them, yet if the 
Land Agent can legally and will assume the further prose
cution of this suit, then the cause is to stand for trial, other~ 
wise, the plaintiffs to become nonsuit. 

Fuller and Harvey, for plaintiffs. 

Thacher and Bradbury, for defendants. 
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The opinion of a majority of the Court, SHEPLEY, C. J., 
and TENNEY and HATHAWAY, J., was drawn up by 

TENN1cv, J. - 'rhis action was commenced by virtue of the 
statute of 1850, c. 196, -§, 7. While it remained in Court, not 
disposed of, by statute of 1852, c. 284, ~ 1, this section was 
repealed, without any reservation, touching suits, which had 
been commenced, and which were then pending, the lands 
reserved for public uses, &c., being transferred to the care 
and custody of the Land Agent. By the statute of 1853, c. 
29, it was provided, that the statute of 1852, referred to, 
should not operate to defeat any suit or action which was 
pending at the time of the passage thereof. 

The repeal of the 7th section of c. 196, was not intend
ed to take from those, to be benefited thereby, any rights, 
which had been secured to them; or to relieve trespassers 
upon public lots in any degree from liability ; but only to 
change the party, in whose name suits could be brought for 
the recovery of damages, arising from trespasses upon such 
lots. After the statute of 1852, and before that of 1853, ac
tions commenced prior to the former, if brought to trial, could 
not have been sustained, because they stood in the name of a 
party, as plaintiff, not authorized by any existing statute to 
prosecute such suits. The failure would have been in the 
remedy, and not in the right. It was competent for the Le
gislature to mak0 any provision, by which this right could be 
effectual. This could be done by providing for the mainte
nance of the actions then pending in the name of the plain
tiffs, who instituted the suits, or by substituting therefor the 
person, who had the charge of the public lots, in trust. 

The language of the statute of 1853, will authorize the 
prosecution of this suit in the name of the plaintiffs as it now 
stands. 

According to the agreement of the parties the action is to 
remain for trial. 
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Dissenting opinion by 

R1cE, J. - This action was commenced un 1er the pro
vision of <§, 7, c. 196, statute of 1850. Whilst the action 

was pending in Court, the Act of 1852, c. 284, was passed. 

By the first stction of thi"? last Act, the 7th section of the 

Act of 1850, was unconditionally repealed. Dy that repeal, 

all actions and rights of action depending upon the repealed 

section, when the proceedings were not concluded, were de

stroyed. 

"I take the effect of a repealing statute to be to obliterate it, 
(the statute repealed) as completely from the records of Par

liament, as if it had never existed, except for the purpose of 

those actions or -suits which were commenced, prosecuted and 

concluded, whilst it was an existing law." TINDALL, C. J., in 
. Keye v. Goodwin, ,1 Moore & Payne, 341. 

"The effect of su<::h a (repealing) clause on a previous stat

'Ute which imposes a penalty, or confers jurisdiction upon a 

,court, even in civil cases, is not denied. In the first case the 

penalty is gone, though the repeal take place while the prose

·cntion for it is pending. In the latter case, thongh tbB party 

may have instituted his writ, and it be pending at the time of 
the re peal, the jurisdiction is gone, and with it all hir, rights." 

CoWEN, J., in Butler v. Palmer, I Hill, ~124. 
But it is contended that this action is saved by the statute of 

1853, c. 29, which provides, that the Act of 1852 shall not op
erate to defeat any suit or action which was pending at the 
time of the passage thereof. 

It is not perceived how the Legislature could in this way 

:restore rights which had been lost, or brin~ into being actions 

which by virtue of this repeal had been extingnished. The 

:attempt to do so by snbseq1wnt legislation was simply nuga

tory. Ashby, appellant, 4 Pick. 21. 
'rho foundation on which the action vested having been 

removed by the repeal of the statntc by authority of which 

it had been commenced, and the right to maintain and prose
cute it having been taken away, the fact that it remained on 

tho docket of the Court could not change tlie rights of the 

VoL. xxxv1. 46 
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parties. It remained then only as an unauthorized mcnm

brance, 

(*) T HIBODE:AU versus LEv ASSUER. 

It is the lex Jori, and not the lex loci contractus, hy which the plea of a lim-
itation-bar is to be adjudicated upon, 

ON FACTS AGREED. 

AssuMPsrr. 
This is an action on a note dated in 1831, executed at 

Madawaska, a portion of the territory then in dispute between 
the United States and Great Britain. 

The Province of New Brunswick then exercised jurisdic
tion at this place, on both sides of the river, and continued to . 
do so, till the ratification of the Ashburton treaty. 

The note was signed in the presence of an attesting wit
ness. Such an attestation, however, by the laws of the Prov
ince of New Brunswick, does not exempt the note from the 
general provisions of its statute, prescribing six years as the 
time within which actions may be brought on simple con
tracts. 

The present action was not commenced until more than 
six years had elapsed from the maturity of the note, and from 
the date of the last payment. The plaintiff lives upon the 
left, and the defendant upon the right bank of the river St. 
John, which at this place was, by the Ashburton treaty, 
made the boundary. The defendant was in the habit of often 
crossing the river to attend church and transact business, s,o 
that the plaintiff had frequent opportunities to bring his action 
within six years, either in the Courts of the Province of New 
Brunswick, or of the State of Maine. 

The defendant by bri,3f statement claims the benefit of the 
Maine statute of limitations. 

Taber, for the plaintiff, cited Blanchard v. Russell, 13 
Mass. 1, 5; Bulger v. Roche, 11 Pick. 36; Pearsall v. 
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Dwight, 2 Mass. 84; Byrne v. Crowninshield, 17 Mass. 
55. 

Hodgdon ~ Madigan, for the defendant. 
1. Contracts are subject to the laws of the place where exe

cuted, when sued under a foreign jurisdiction, except when 
against good morals, or to the disadvantage of the State or 
its citizens. Pearsall v. Dwight, 2 Mass. 84. 

2. Whatever affects the legal remedy, whether giving, with
holding, extending or restricting the time within which an 
action may be brought, is a part of and pertains to the con
tract. Comyn on Contracts, p. 47; Homer v. Wallis, 11 
Mass. 309; Stone v. Tibbetts, 26 Maine, 110; Burnham v. 
Webster, 19 Maine, 232; Knill v. Williams, 10 East's Term 
R. 436. 

3. A witness in Maine extends the time within which 
an action may be brought, and constitutes "a different legal 
contract from what it would be without." Smith v. Dun
ham, 8 Pick. 246; Brackett v. Mountjort, 2 Fairf. 115. 

4. The defendant having come within the jurisdiction of 
Maine, by treaty stipulation, the present action is not enter
tained by comity, but by an obligation assumed at the ratifi
cation of that treaty, and must, by the laws and usages of 
nations, be determined in every particular, in the same man
ner, as if it had been brought in the Province of New Bruns
wick. 

TENNEY, J. - The place where the note was made and 
where the parties thereto resided, at its date was 1mbject to 
the jurisdiction of the Province of New Brunswick. By the 
laws of that Province a suit thereon would have been barred 
by the statute of limitations in six years, after the cause 
of action accrued, notwithstanding the note was signed in the 
presence of a witness, who attested it. It is admitted that 
more than six years had elapsed after the maturity of the note 
and the date of the last payment thereon, before the com
mencement of this suit. 'l'he defendant relies upon the same 
defence here, which would there have prevailed. The ql'ies-



364 EASTERN DISTRICT. 

Thiboc.cau v. Lernssucr. 

tion presented fr,, can the plaintiff recover nnder these fact$ 

and the statute of limitations? We think he can. R. S., c 

146, ~ 7. 
The time of limitations of actions, depends on the lex Jori, 

and not on the lex loci contractus. 'I'hc case of Pearsall ~· al. 
v. Dwight g· al. 2 Mass. S4, ,vas a suit npon a promissory 

note, and the question discnssed and decided in the negative 
was, whether to an action commenced in a Court in Massachu-

setts, by the plaintiffs, inhabitants of New York, on the note 

there executed by the defernlants, inhabitants of Massachusetts, 

the statute of limitations of the State of New York can be 

pleaded in bar. P.mSON'S, C. J.) in the opinion of the Court, 

says, - "The law of the State of New York will be adopted 
by the Court, in deciding on the nature, validity and con

struction of this contract. This we are obliged to do by our 

laws. So far the obligation of comity extends, but it extends 

no further. The form of the action, the course of judicial 
proceedings, and the time when the action may be commenced, 
must be directed exclusively by the laws of this Common

wealth." 
In Bu~s;er v. Roclte, 11 Pick. 36, the same doctrine was af

firmed in a snit upon a note, which was made in Halifax, in 
the Province of Nova Scotia, between subjects of that Pro

vince, who remained there till it was barred by the statute of 
limitations of that country. It was held, that the statute of 

limitations of Massachusetts could not be pleaded in bar to an 

action brought upon the debt within six years after the par
ties came into that Commonwealth. 'l'he subject is very fully 
discussed in the case of Le Roy g· al. v. Crowninshicld, 2 
lVIason, 151, where the authorities are collected awl comment

ed upon; and it was there held, that the plea of the- statute 

of limitations of the State where a contract is made, is no bar 
to a suit, in a foreign tribuual, to enforce that contract ; and 

the question was treated as one entirely at rest. Judge STORY, 

in his Commentaries on the "Conflict of Laws," '} 581, says, 
" the common law has firm] y fixed its own doctrine, that the 

prescription of the le:,; Jori must prevail in all cases." Britisk 
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Linen Company v. Drummond, 10 Barn. & Ores. 903 ; Vega 
v. Vianna, 1 Barn. & Ado!. 284; Lincope v. Battelle, 6 
Wend. 475. Judgment for the plaintiff. 

SHEPLEY, C. J., and HowAnD, R1cE and HATHAWAY, J. J., 
concurred. 

COUNTY 01:,, AROOSTOOK. 

lNIIAn'Ts OF MAcNAWHoc PLANTATION versus THOMPSON l5'" als. 

An action, properly commenced by authority merely of a shtutc, cannot be 
maintained, if at the time it comes on for trial, the statute authorizing it, 
has been repealed, without any exceptions as to actions pending. 

In deciding a question raised at the trial of an action, reference can only be 
had to the law as then existing, and no subsequent legislative Act can have 
any effect upon its determination. 

ExcEPTIONS from Nisi Prius, APPLETON, J., presiding. 
~rRESPAss, for cutting timber on lands in said plantation, re

served for public uses. The writ was dated April 19, 1852, 
and alleged the trespass to have occurred in Dec. 1851, and 
in March and April, I 852. The general issue was pleaded. 

Chapter 196, ~ 7, of 1850, enacts, "that the assessors of 
plantations, for election purposes, wherein lands reserved for 
public uses have been, or may be hereafter located, be and 
they hereby are authorized and required to protect the same 
from trespassers, and are empowered to prosecute any and all 
persons for trespassing therein, in the name of such planta
tion," &c. 

The statute of 1852, c. 284, repealed this section and 
transferred the care of such lands to the Land Agent. 

This cause came on for trial at the September term of the 
Court in 1852, when the presiding Judge ordered a nonsuit, 

to which order the plai11tiffs excepte::l. 

Burnham, for plaintiffs. 

JVashburn and TV. C. Crosby, for defendants. 
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TE'.'<NEY, J. - This action was commenced in the name of 
the proper party, plaintiffs, by authority of statute 1850, 
c. 196, ~ 7. Bnt when the action ·was tried, that section had 
been repealed, without any exception in reference to actio11s 
pending at the time of the repeal. No statute giving power 
to the inhabitants of plantations to commence and maintain 
suits for trespasses committed upon lots in such plantations 
reserved for public uses, was then in existence, and the non
suit was properly ordered. A statute was passed in 1853, 
chapter 29, providing, that the statute of 1852 referred to, 
should not operate to defeat any suit or action, which was 
pending at the time of the passage thereof. But this can 

have no effect upon the question now presented. 
Exceptions overruled. 

SHEPLEY, C. J., and RICE and HATHAWAY, J. J., concurred. 

COUNTY OF PISCATAQUIS. 

STATE OF MAINE versus DRAKE. 

In a criminal prosecution, a warrant issued by a magistrate, without a seal, 
is void. 

ON ExcEPTIONs from Nisi Prius, HATHAWAY, J., presiding. 
ASSAULT AND BATTERY. 

Complaint was made before a magistrate and a warrant 
issued and an appeal taken from the judgment of the justice. 

In the copy of the warrant, were these words, "Given under 
my hand and seal this fourth day," &c., but there was no seal 

upon the warrant, nor any sign that the original had been 
under seal, except in the words quoted. 

·when the case came on for trial, the counsel for defendant 
moved to quash the proceedings, becausr. by the copies pro
duced, the warrant did not appear to have been under seal. 

This motion ,vas denied. 
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After trial and conviction of the defendant, a motion was 
made in arrest of judgment for the same canse1 which the 
presiding Judge overruled. 

The defandant excepted to th3 rulings. 

A. Sanborn, for defendant. 
1. At common law, a seal to a justice's warrant cannot be 

dispensed wit:1. American Common Law Reports, 8,358; 
Tltcket v. The State, 3 Y erger's 'rerm R. 392 ; State v. Cas
well, Charlt. 280; State v. Curtis, l Hayward, 471; Silver 
v. Ward, N. C. Law. R. 548; Dane's Abr. vol. 6, c. 193, art. 
30; lb. vol. 7, c. 217, art. 3, ~ 7; Davis' Justice, p. 25. 

2. The common law is paramount until it is modified, 
altered or repealed by statute. Our statute is merely in affirm
ance of the common law. 

3. The necessity of a seal to a warrant has been nniformly 
held by the highe~t authorities in England. 4 Black. Com. 
290; l Hale, 579; 2 Hale, 111; 'l'he Dean and Chapter of 
Windsor, 2 Saund. 305, note 13; 2 Inst. 52, 991, 992. The 
case of Padfield v. Cahall o/ al., Willes, 411, on close exam
ination, is not found to be in conflict with these authorities. 

4. In the Commonwealth of Massachusetts, they had as 
early as 1784, a statute regarding the criminal jurisdiction of 
justices of the peace, regulating warrants in the language of 
our own statute. And from that time to the present, the 
usage has been there to issue warrants under seal, and the 
universal professional opinion has been that a seal was 11eces~ 
sary to their validity. 'rhis continuous exposition of the 
meaning of a statute similar to our own has never been delib
erately impugned, invalidated or doubted by the Conrts of 
that State or of this. Whatever may appear to the contrary 
in State v. J!fcNally, 34 Maine, 222, was a mere obiter 
dicturn, and of no binding authority. 

Evans, Att'y General, for the State. 
In State v. McNally, 34 Maine, 222, it has been decided 

that a warrant issued by a magistrate, need not be under seal 
unless required by statute. 
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']'he case cited from Willes is approved; which sap that 
a "warrant er vi termini, does not imply 8.11 instrument under 
seal, it is no more than mere anthority." 

The statutes giving jurisdiction to justi-:;es of the peace in 
cases of assault and battery, are R. S., c. 170, <§, 3, which 
simply requires the magistrate "to issue his warrant," and 
c. I 71, ~ 2, which says, "the court or justice shall issue a 

warrant.'' 
Neither of these require the warrant to be under the seal 

of the justice. By another statute, all processes from the 
Supreme or District Court, are to be under the seal of these 
Courts respectively. 

The same decision has been made elsewhere. "In South 
Carolina there is no statute requiring a seal to be affixed to a 
warrant issued by a nrngistrate, and it is therefore unneces• 
sary." State v. Vaughan, Harper, 313, cited in 3 U. S. Dig. 
393, title, "seal," clause 2,1, 

'I'he decision in State v .. Coyle, 33 Maine, 427, is not at 
variance \\'ith this doctrine. The question whether a seal 
was essential or not, was not presented, nor considered. The 
opinion was oral and merely went to the fact whether or not 
there was a seal. 

SHEPLEY, C. J. --There can be little doubt, that the com
mon law required, that warrants issued for the arrest or im
prisonment of a person, by magistrates, should be under 
seal. The practice appears to have conformed to it in Eng
land and in this country. No Ccjse has been presented or 
noticed, in which a warrant issned without a seal, for such a 
purpose, has been decided to be valid. To require a seal in 
such cases, may not be important, only as matter of form. 
It gives the instrument a higher grade of character, arrests 
the attention in the hurry of business, allowing a pause for 
reflection. 

The cases deciding, that a \Varrant may he valid without a 
seal, do not appear to have been those authorizing an arrest 
or imprisonment of n person. rrirny might have been correctly 
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decided, as they were, without asserting the doctrine, that a 
warrant e.1: vi termini did not imply an instrument under seal. 
It may be correct, that the word in common parlance signifies 
no more than an authority. It will not follow, that by usage 
in the enactment of laws for the punishment of offences, and 
in judicial precepts, it has not acquired a more definite and 
limited signification. 

The almost unbroken line of judicial precepts denominated 
warrants, and having seals affixed in conformity to the re
quirements of the common law, would authorize the conclu
sion that it had. While courts have admitted and legislatures 
have enacted, that a scroll, scrawl or scratch, might be regard
ed as a seal, it is not known that any one has determined, 
that a seal of some description was not necessary to give 
validity to instruments, required to be executed or issued under 
seal. 

In the case of the State v. Coyle, 33 Maine, 427, a seal 
appears to have been regarded as essential on a warrant issued 
in a criminal prosecution. 

In the case of State v. McNally, 34 Maine, 210, there was 
a seal, or what was designed for one, affixed in the form com
monly practiced by magistrates issuing warrants and by scriv
eners in the execution of conveyances. 

If a warrant issued without a seal in a criminal prosecu
tion, by a magistrate, may be valid, it would seem that one 
might be when so issued by any court of justice; and yet all 
such precepts issuing from a court having a seal, must be issued 
under the sanction of that seal. This appears to have been 
admitted by the Lord Chief Justice, in his opinion in the case 
of Padfield v. Cabell, Willes, 41 I, when the precept issued 
from any court of record. 

Whenever it has been held, that a warrant issued in a 
criminal prosecution might be valid without a seal, it is appa
rent, that there has been a straining of the law to support the 

VoL. xxxvr. 47 
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proceedings. Such a course is unanthorized, and far from 
being productive of good general results . 

.E:i:ceptions sustained 
and proceedings quashed. 

TENNEY, HowARD and APPLETON, J. J., concurred. 

COUNTY OF HANCOCK. 

(*) DARLING versus DonGE. 

Though persomil property be of such a character, that it canno1 1be- removeil 
immediately, an attachment cf it cannot be madt) by a mere indorsement 
upon the writ. 

The officer must be present and take the :uticles into possession, in order tO' 
justify the return of an attachment upon the writ, 

Such return is conclusive, that tho property therein described has been attached, 

Parol evidence is admis&ible to irfontify the property attached, 

In the bnsines& of buying or selting fire-wood, one clasa is den01ninated hara • 
wood, and another class is denomiE.ated soft wood, 

To which of these elasses a particular species belo11gs, is for the decision, not 
of the Court, but of the jury. 

1J ntil it be i,hown, that instruct,ons given to the jnry, upon the evidence, waif 
erroneous, exceptions thereto must be overruled, 

ON ExcEPTIONS from Nisi Prius, TENNEY1 J., presiding. 
[This case1 though recently hnnded to the Reporter, wa9 

argued to the Court :in 1850, before the passage of the Act, 
which disqualified a Judge from taking any part in an ulti
mate decision, by which any of his previous ruling3- or decis
ions in matter of law might be overruled or reversed.] 

TROVER for a quantity of cordwood. 
The plaintiff, an officer, attached, as the property of John 

Marks, "sixty cords of soft cord woad, more or less1 now Iayd 
ing near the eastern end of the bridge reading over McHard's, 
stream,n as appears by his return on the writ and by the reeord 
of the clerk of the town in which the attachment was made. 

It was proved that the wood had been cut, hauled and 
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piled up by John Marks before the attachment, whether done for 
himself or for another person, was a question in controversy; 
that it consisted of pine and spruce, and white birch and 
white maple, intermingled together, in proportion of about 
two thirds of spruce and pine, and one third of white birch 
and white maple ; - that it was all cut from the same land 
and at the same time, and hauled intermingled without separa
tion of one kind from the other, and that it continued so 
intermingled till it was taken away and sold by the defendant, 
after the attachment. For that taking and selling, this suit is 

brought. 
It was contended by the defendant, that the attachment 

would not cover any of the birch and maple. 
The Judge instructed the jury that the plaintiff could not 

recover for wood which was not attached and returned upon 
the writ ; that if the spruce and pine were intermingled 
with the white birch and the white maple, when attached, 
and when the same was taken by the defendant, and the at
tachment was on the whole wood, without reference to the 
different species in fact, the jury would be authorized to con
sider, that the attachment was not limited to the pine and 
spruce. 

To that instruction the defendant excepted. 

Tuck and J. A. Pfters, for the defendant, cited Leadbetter 
v. Blethen, 18 Maine, 327; Hayes v. Small, 22 Maine, 16; 
Hathaway v. Larrabee, 27 Maine, 449; Robbins v. Otis, 1 

. Pick. 368 ; 8 Johns. 253; 3 Term R. 67; 4 Term R. 314. 

Hinckley, for the plaintiff. 

TENNEY, J. -An attachment of personal property, like that 
in controversy, cannot be made by simply indorsing a return 
thereof upon the writ. It is the duty of the officer to be 
present at the place where it is situated, and take it into his 
possession, in order to justify him to make the return, that it 
has been attached. Where every thing is done to constitute 
and to show an attachment, and the property is of such a 
character, that it cannot be removed immediately, it may he 
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left in the place where taken and the attachment will con
tinue effectual and valid, by filing in the clerk's office of the 
town, where the property was taken, a copy of the return and 
a certificate of other facts prescribed in the statute. R. S., 
c. 114, '§, 39. 

The return of the officer is the evidence, that property 
referred to therein has been attached. But parol evidence is 
competent to show that the property attached, and that in 
dispute is identical. Wheu the property is such, that the 
attachment is not dissolved by its being left in the custody of 
the debtor, there may be a question, whether the property 
claimed as that, which was returned or some other bearing a 
resemblance to it, is the subject of litigation. The attach
ment may be valid, although the return may not be so spe
cific in the description of the property, as to render it certain, 
what was really taken by virtue of the writ. Paro! evidence 
to settle such a question may with propriety be adduced. 
Two individuals may have at the same time and place, inter
mixed, timber and wood taken from trees of the same species. 
Each may know with perfect certainty, the part belonging to 
the one, and that belonging to the other. This property, so 
far as it is owned by one of the proprietors, may be attached 
on a writ against him, and left in his custody without vacat
ing the attachment. Paro! evidence may be the only proof 
in existence on the question, which was the part actually 
attached. 

In the case at bar, it was essential to the maintenance of 
the action, that it should appear in some manner, that the 
wood taken by the defendant was the same which had been 
attached on the writ. If this fact was disputed, it would 
have been insufficient to show, that it conformed in its gen
eral appearance to that mentioned in the return. There may 
have been other parcels of wood at the same time and place, 
to which the return would be equally applicable. And parol 
proof of the wood which the plaintiff did take into his pos
session by authority of the writ would be proper. 

If it was the design of the plaintiff to attach only the pme 
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and the spruce wood, and he had attached that and none 
besides, and so made his return, his claim would be restricted 
accordingly, notwithstanding it might be mingled with other 
kinds. But if he really took into possession, intending to 
attach it upon the writ, the whole of the four different species 
of the wood, and described it in his return, in such a manner 
that all could be embraced, no part could be excluded. 

The return was of " sixty cords of soft wood more or less." 
Does the language of the return confine the attachment to 
the pine and the spruce wood ? Goods may sometimes be 
attached and returned by a name, which will not apply to 
every minute portion of the article. Grain may be returned 
as wheat, when there may be in the parcel a few kernels of 
other grain. Hay may be represented in the return as Eng
lish hay, notwithstanding there might be found a very incon
siderable part, which when separated, could not properly come 
within the general description. And if it were contended 
that these foreign substances were not attached, the objection 
would be regarded as hypercritical; and when from the nature 
of the article generally it could not be expected, that such 
small portion should be separated from the rest, it would not 
be improper that the return, designed to embrace the whole, 
should in the description make use of a term, to which the 
property would generally conform. In the case of the wood 
however, a separation would not be attended with difficulty, 
and when the proportions were two of pine and spruce to one 
of the other kinds, a return of pine and spruce would not 
with propriety embrace white birch and white maple. 

The jury were instructed, that if the pine and the spruce 
were intermingled with the white birch and the white maple, 
as the evidence disclosed, when it was attached by the plain
tiff, and when it was taken hy the defendant, and the attach
ment was upon the whole wood in fact without reference to 
the different species, the jury would be authorized to consider 
the attachment as embracing the whole. The jury were left 
at liberty to regard the return as applying to all the wood, if 
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they were satisfied the term " soft wood" would embrace 
every species intermixed in the pile. 

The term "soft wood" was probably intended to represent 
what in commerce has been applied to certain kinds of wood 
to distinguish it from other kinds. 'l'he precise definition of 
this term does not appear from the case to have been explain
ed by evidence. The term is not one, to which the law has 
attached a specific meaning, and therefore the Court cannot 
with propriety expound it. 

The case finds wood had been cut, hauled and piled upon 
the landing, where it was attached, by John Marks; that it 
consisted of the different species intermingled ; that it was 
all cut from the same land, and at the same time, and that no 
separation took place before it was taken by the defendant, 
and it does not appear that any was made afterwards. If the 
value of the white birch a.nd the white maple 1vere embraced 
by the jnry in their verdict, they must have found, that that 
portion was in fact attached with the pine and the spruce. 
A question involved in the controversy was, whether the pro
perty was that of John Marks, who cut and hauled the wood, 
it being attached on a writ against him, or that of the defend
ant. No reason was given for an omission to attach one spe
cies of wood more than the other; and until it can be shown 
to the satisfaction of the Court, that the instruction upon the 
facts reported was erroneous, the party against whom the ver
dict was returned is not to be regarded as prejudiced thereby. 

Exceptions overruled. 

HowARD, J., concurred. - WELLS, J., dissented. 

(*) "AssEssoRs OF Pr,AN'rATION No. 9 & IO, in the name of 
said PLANTATION" versus HuTcHrnsoN o/ als. 

The Act of 1850, c. 196, § 7, authorized Assessors of plantations organized 
for election purposes, and comprised within the limits of a single township 
or of half a township, to prosecute, "in the name of the Plantation," for 
trespass upon the public reserved lots. 
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Bnt, 'in case of a plantation comprised of more than a whole township of 
territory, that Act gave no rights of a.ction either to the plantation, or to 
its Assessors, 

ON REPOR1' from Nisi Prius, HATHAWAY, J., presiding. 
TRESPASS for cutting and taking away standing timber. 
A plantation was organized for election purposes, compris• 

ing township No. 10 and a part of township No. 9. 
In the language of the writ, the assessors, [giving their in• 

dividual names,] brought this action, "in the name of the 
plantation," for a trespass upon a public and reserved lot, situ• 
ated in the township No, 10. 

The Act of 1852, c. 284, as repealing the section of the 
Act of 1850, on which this suit is founded, and also the Act 
of 1853, c. 29, said to operate as a repeal of the Act of 1852, 
c. 284, may be referred to. 

If in the opinion of the Court the action is not maintainable, 
a nonsuit is to be entered ; otherwise the case is to stand for 
trial. 

Peters, for the plaintiffs. 

Herbert, for the defendants, 

TENNEY, J. -This suit was instituted for the recovery 
o·f damages for an alleged trespass by the defendants, in cut• 
ting timber on land reserved for public uses on township No. 
10, by authority of statute of 1850, c, 196, ~ 7, which em• 
powered the assessors of plantations organized for election pur• 
poses, com prized within the limits of a single township, or one 
half township, wherein lands reserved for public uses have 
been, or may be hereafter located, to prosecute any and all per• 
sons for trespassing thereon, " in the natne of the plantation." 

This provision of the statute does not authorize the asses
Bors of plantations, in the name of the plantations, cornposed of 
more than one township each, to prosecute for such trespasses. 

The disability of plantations to maintain such actions, in 
their names, after the repeal of this provision by statnte of 
J 852, c. 284, was so far removed by statute of 1853, c. 29, 
that the repeal did not operate to defeat any suit or action, 
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which was pending at th8 time of the passage of the Act of 
1852. But actions, wh lch were not sustainable under the 
Act of 1850, ~ 7, cannot be maintained under the Act of 
1853. 

It becomes unnecessary to consi<ler other points presented 
by the defence. Plaintijfs nonsuit. 

SHEPLEY-, C. J., and R1cE and HATHAWAY, J. J., concurred. 

(*) 13RoWN versus INHABITANTS OF ORLAND. 

In each town, it is the duty of the oyerseers of the poor to proyide for the im
mediate comfort and relief of all persons residing or found therein and falling 
into distress and needing immediate relief there, though having a lawful 
settlement in another place. 

If such overseers, after notice that in such a case immediate relief is needed, 
neglect to furnish the same, any person, (not liable by law to do it,) may 
futnish such relief and recover for the same in an action against the town. 

Such action will not be defeated by proof of knowledge by the plaintiff, 
that the town or any individu.al, bound to support the pauper, had made, 
at another place, suitable provision for that purpose, if the pauper, while 
supported by the plaintiff, waEI too sick to bear a removal. 

An indebtment by the plaintiff to the pauper, will not preclude a recovery in 
such action against the town. 

It is the province of the Court to give a construction to language employed 
in a written instrument. 

To ascertain the meaning of wo:rds used orally between the parties, is within 
the province of the jury. 

ON ExcEPTIONs from Nisi Prius, APPLETON, J., presiding. 
AssUMPSIT. 

The action is brought to recover for supplies furnished to 
one Shubael Brown, whose legal settlement was in Bucksport, 
but who had fallen into d.istress and needed immediate relief 

in Orland. 
The material facts are all stated in the opinion of the 

Court. 
The defendants offered in evidence a copy, duly certified 

by the town clerk of Bucksport, of a bill of sale of a yoke of 
oxen from Shubael Brown to the plaintiff, and proved that 
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:the plaintiff said he had left the original with the town clerk 
io be reconwd, and that he had been seasonably notified to 
produce the original. 

The copy was rejected. 
The defendants introduced proof that a Mr. Leach had 

1>bligated himseff to support Shubael Brown, during his life
iime. 

Th.e defondants' counsel requested the Court to instruct the 
jury that, if Leach was under obligation to support Brown, 
and was willing, and had the ability to take and support him, 
and that it was a suitable place for him, and was so consid
,ered by the overseers of Bucksport, then the plaintiff, if he 
had knowledge of these facts, ought not to recover in this 
action. 'rhis instruction the Court declined giving, but in
·structoo the jury that it was the duty of the overseers of 
Orland to provide for the immediate comfort and relief of all 
persons residing or found therein, not belonging thereto, but 
}rnving a lawful settlement in other towns, when they shall 
fall into distress and stand in need of relief, until they shall 
'be removed to their place of settlement ; that the defendants 
•would be liable for all expenses necessarily incurred for the 
a·elief of a ptmper by an inhabitant, who is not liable by law 
for his support, upon noticB and request to the overseers and 
,mtil provision should be made ; that it was for them to de
:termine whether Shubael Brown was in distress and in need 
-of immediate re-lief, and whether tho plaintiff, being an inhab
:itant of Orland, not iiab!e for his support, gave du€ notice, and 
~·equested the overseers of the defendant town to make neces
sary provision for his support, or to remove him; that the 
:application shows the extN1t of and. limits the plaintiff's claim, 
and is all thrJ:t the defendants should regard; that if Shubael 
8r0\Vn was in distress and in need. of immediate relief, and so 
being in distress and 'in need of relief, the plaintiff notified 
the defondants, the defendants would be liable for his sup
port while, and so 'long as, he was thus in distress and in need 
of rehef; that if thus in distress and in need of relief, the 
defendants would be liable till provision should be made for 

VoL. xxxv1. 48 
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him; that if Leach was under legal obligation to support Shu•• 

bael Brown, and was a fit and suitable person, and had made 
fitting and reasonable provision under all the circumstances, 
and had notified the plainLff thereof, then, after such readiness 
to receive Brown and notice thereof to the plaintiff, said 
Brown being -in a _(it condition to be removed, the plaintiff 
would not be entitled to recover for the supplies furnished. 
To the foregoing ruling and instructions, and to the refusal of 
the Court to give the instructions asked for, and to the ad
mission of the testimony objected to, and the rejection of that 

offered by the defendants, they excepted. 

Woodman, for the defendants. 

"fVaterhouse, for the plaintiff. 

TENNEY, J. - This action was brought under R. S., c, 
32, ~ 48, to recover for supplies furnished by the plaintiff, 
an inhahitant of Orland, to Shubael Brown, a pauper, having 
his lawful settlement in the town of Bucksport, hut at the 
time, when the supplies were furnished, he was residing at 
the house of the plaintiff in the town of Orland. 

Evidence was introduced by tho plaintiff tending to prove, 
that the pauper had been at the plaintiff ~s house, sometime 
before any claim was mo.de for compensation, for what the 
plaintiff had done i_n his support. But upon the pauper being 
taken sick, the plaintiff gave notice to the overseers of the 
poor of Orland, of the same, and of his distress and applied 
to them to furnish relief. At the time that this application 
was made, there was proof that the plaintiff said he was will
ing to take care of the paupor1 while well, but when sick, he 

wanted help, and that the snpplies were furnished from Sept. 
1850, till the following May, and that the pauper's sickness 
continued about fom wecb. Evidern;e was introduced by 
the defendants tending to prove, that the pauper had convey
ed a farm and other property to one Leach, and had taken 
from him a bond for his maintenance, thnt Leach was a suit
able man for the charge, and had provided a suitable place; 
and the overseers of the poor of Bucksport so considered it; 
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and before the pauper fell into distress, and supplies were fur
nished by the plaintiff, that Leach and the overseers of the 
poor of the town of Bucksport, notified the plaintiff of these 
facts; but the pauper being dissatisfied left the house of 
Leach and came to the house of the plaintiff, who is his 
brother. It further appeared, in Sept. 1850, Leach came to 
the plaintiff's house and offered to remove the pauper, (at 
which time he was sick and unable to be removed,) and noti
fied the plaintiff, that he was ready to remove him. To show 
that Leach was not a suitable man to take charge of the pau
per, evidence was offered by the plaintiff, though objected to, 
that about two years before the trial, the pauper left the plain
tiff's house, saying, he was going to Leach's to put a lock on 
his door; he retnrned with a cut or wound on his head and 
face, somewhat bloody. The defendants offered a copy of a 
bill of sale, from the pauper to the plaintiff, of a yoke of oxen, 
valued at $75, dated Aug. 29, 1850, duly certified by the 
town clerk of Bucksport, and as duly recorded, with the 
records of that town, and proved, that the plaintiff had been 
seasonably notified to produce the original, which he failed to 
do, and that the plaintiff saiid he left the bill of sale with the 
town clerk of Bucksport to be recorded. 

After the defendants attempted to prove, that Leach was a 
suitable person to take charge of the pauper, it was competent 
for the plaintiff to prove that it was otherwise. For such a 
purpose, proof of personal abuse from Leach to the pauper 
was pertinent. It was however necessary to prove the injury 
to the pauper, and that Leach was its cause. One without 
the other could not properly influence the minds of the jury. 
In order of time, proof of one might be introduced before that 
of the other. It was not for the Court to direct the manner 
in which the evidence should be marshalled. Where proof of 
injury was offered, it could not be known to the Court that it 
would not be shown, that it was caused by Leach ; and the 
testimony was not improper at that time, but without other 
proof it was immaterial. 

The exclusion of the copy of the bill of sale was correct. 
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The origiual, at mos ti would have sho'l'vn the indebtedness of 

the plaintiff to the pauper; but under the provision of the 

statute invoked in support of this action, such indebtedness 

. does 11ot preclude him from maintaining this action; and bee 
could not compel the p::rnper to set off one claim against the· 

other, if the supplies bad been furnished on his credit. 

The defendants' counsel requested tlie Judge to instruct the 

jury, that if the application to the overseers was for aid while 
the pauper should continue sick, that the town v,ould not be 

liable for any expeuse incurred after his recovery, without 3: 

new notice and application. 'I'he instruction was not given 

in the terms requested, but the Judge submitted to the jury 
the language and meaning of the request, and instructed them 1 

if the application was for uid, while the pauper should con

tinue sick, and it was so understood by the parties, that the 
defendants would not he further liable without a new applica

tion after his recov£ry. It is not the business of the Court to 
put a legal construction upon language, which appears to have 
been used verbally between parties, as in the case of a writ
ten instrument. But the jury are to find the intention of one 

and the other from what was said and done at the time by 
them, under all the circumstances of the cnse. Copeland v, 

Hall, 29 Maine, 93. 
It is insisted, that the instrnct ion given, left it to the jury 

to determine the understanding of the plaintiff and of the 

overseer, notified by him of the pauper's sickness, touching 

the application for relief, wlietlier it was to be limited tD the 
continuance of the sickness or not; and that this was errone

ous, as the defendants' liability is not to be tested by such 

understanding. It is quite immaterial, what language was 

employed by the plaintiff in giving the notice and making the 

application. If he used terms, for that purpose, which were 
understood, as they were designed, it is sufficient. The im

port of the instruction in this particular is, that if the plaintiff 

intended to apply for rolief only <luring Hie cont:inmmee of 
the sickness, and such was received by the overseer as the 

intention, the defendants were not liable for supplies furnish-
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ed after the recovery. 'l'he idea was clearly expressed, was 
correct as a legal proposition, and it is believed would not 
have been misunderstood by an intelligent jury. 

'l'he Judge was also requested to instruct the jury, that if 
Leach was under obligation to support the pauper, was will
ing, and had the ability to do it, that it was a suitable place 
for him, and so considered by the overseers of Bucksport, and 
if the plaintiff had knowle<lge and notice of these facts, he 
ought not to recover. 

Instead of this instruction, the jury were instructed, with 
other things not objected to, that if Leach was under legal 
obligation to support the pauper and was a fit and suitable 
person, and had made fitting and reasonable provision, under 
all the circumstances, and had notified the plaintiff thereof, 
then, after such readiness to receive the pauper, and notice 
thereof to the plaintiff, the pauper being in a fit condition to 
be removed, the plaintiff would not be entitled to recover for 
supplies furnished. It is not denied that the instructions re
quested, were substantially the same as those given. But it 
is contended, that the Judge erred, in not instructing the jury, 
that if a suitable place had been provided for the pauper as 
stated in the instruction requested, there bei;1g proof thereof, 
that the plaintiff having full knowledge and notice of the 
same, in receiving him into his own house, took upon himself 
the liability for his support, and had no right to call upon the 
towu. 'l'he exceptions present no such question. The de
fendants' counsel made no request for the statement of such a 
legal proposition, and they cannot complain, that it was not 
given. Exceptions overruled. 

SHEPLEY, C. J., and RICE and HATHAWAY, J. J., concurred. 

(*) HAMLIN t al. versus OTIS. 

Commissioners, appointed by Court to make partition of lands upon several 
petitions pending between different parties, under an agreement by all con
cerned, that certain extra services connected with the partition should be 
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rendered by them, cannot maintain suit for their services against one alone 
of all the parties. 

'Where such an agreement prnvided, that the commissioners should appor
tion among all the parties all expenses under the commission, they cannot 
1'Cccover for their services until such apportionment be made. 

ON REPORT from Nisi Prius, APPLETON, J., presiding. 
AssFMPSIT. 

The inhabitants of Dedham, formerly township No. 8, had 
petitioned for a location of pub! ic lots. 

Several individuals bad petitioned for partition of lands. 
On some other petitions, for partition, judgments had been 

entered, and upon those judgments the original petitioners 
had applied for reviews. 

Upon two other petitil)t1s, judgments had been entered, and 
the respondents therein had petitioned for reviews. 

In these two last named cases, this defendant and others 
were the original petitioners, and are the respondents in the 
applications for review. 

All the foregoing processes related to lands in Dedham. All 
the parties above referred to entered into a written agreement, 
that the Court should appoint the present plaintiffs to be com
missioners thereon; with directions and power to locate the 
public lots; to make partitions; to render divers specified 
duties connected with such partitions; "to apportion the cost 
and charges ( of executing the commission) among the several 
parties as they should deem just and equitable;" and to 

make report of their doings to the Cu11rt. 
'l'he plaintiffs were accordingly appointed and acted as 

commissioners, and returned the reports of their doings to 
the Court, which reports are yet pending, never having been 
accepted. 'I'he case does not show, that the commissioners 
made any apportionment of the expenses. 

This is an action broEght jointly by the commissioners to 
recover compensation for their services rendered under the 
commission ; awl · is brought against one only of the parties 
to said agreement. 

The case was submitted to the Court for default or non
suit, as the law may require. 
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T. Robinson, for the plaintiffs. 

J. A. Peters, for the defendants. 

TENNEY, J. - By the agreement, which makes a part of 
the case, the plaintiffs were appointed commissioners by the 
several parties to divers petitions for partition, and for reviews 
of divers other cases of petition for partition, the petitions 
being-- pending in Court, 'to perform certain services, under 
these petitions, and by virtue of the statute applicable to the 
subject. The plaintiffs acted and returned the reports, which 
have not been accepted. 'I'his suit is for the recovery of 
compensation for the services rendered by them under the 
agreement. Whether the plaintiffs did all which was designed 
under the agreement, or not, does not appear. Whether so 
much was done by them as was sufficient to enable the Court 
to make a final disposition of the subjects submitted to them, 
cannot be known so long as the reports are not accepted. 
Consequently there is one uncertainty at least, of a rig!tt in 
the plaintiffs to maintain any action, in their names jointly, or 
severally, against one or all the parties to the agreement. 

It is deemed quite clear, that one only of the many parties 
named in the petitions cannot be legally bound to pay all the 
costs, attending the execution of the commission, provided 
that every thing has been done by the commissioners, which 
they undertook. The parties to the agreement, did not un
derstand that this expense could fall upon one of them en
tirely, so that the plaintiffs could recover of that one, and turn 
him over to his actions against the others for contribution. 
Abbott v. Butman, 2 Green!. 361. The agreement gives the 
power to the commissioners to apportion the costs and charg~ 
es, which should arise under the commission, among the 
various parties as they should deem just and equitable. Until 
this apportionment is made, the plaintiffs have omitted a duty 
which devolved upon them under the agreement. 0 ne party 
is under no liability to the plaintiffs, till they have determined 
the proportion which should fall upon him, in justice and 
equity, and given him notice thereof. 'I'he ca~e does not 
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fin<l that this hm; been done or attempted, a□d consequently 
he has been guilty of no neglect, and has broken no promise 
made by him. Other grounds of defence, it is not necessary 
now to consider further. Plaintijfs nonsuit. 

SHE.PLEY, C. J., and RrnE and HATHAWAY, J. J., concurred. 

(*) PEAmlONS versus TrNCKER . 

.. \. prtrty who, at the request of the debtor, advances money to pay to a third 
person his lien claim for services, in building a vessel docs not thereby ac
quire a right to enforce the lien in his own name for a reimbursement, 

A lien claim for such services ,:annot be enforced in the name of an assignee, 

The to.king of a judgment which includes both a lien claim and also a non• 
lien claim, is a waiver of the lion. 

The inability of an oflicer to deliver property which he had attached on a writ 
docs not dispense with the ruk, that in order to fix his liability, a demand of 
the property should be made within thirty days from the judgment by an 
officer holding the execution, 

The fixing of such liability u1x•n the attaching officer cannot be facilitated by 
any waiver which the rcceiptcr fpr the property may make of a legal demand 
upon 1,imself, 

ON FACTS AGREED, 

CASE. 

J. & S. Snowman built a brig by contract. The plaintiff, 
a ship carpenter, labored for them upon the· brig. For that 
labor the law gave to him a lien. 

One Mudgett was the master builder, who also had a similar 
hen of $150. 

At the request of the Snowma□ s, the plaintiff paid Mudgett 
that sum; and took from Snowmans their negotiable note 
therefor. 

To avail himself of his lien, the plaintiff brought a suit 
against the Snowmans and seasonably attached the brig. Their 
writ contained a count upon the note and also one upon an 
account for the plaintiffs personal labor. 'I'he defendant, 
'l'incker, was then sheriff, and the attachment was made by 
his deputy, Wardwell, who immediately permitted the vessel 
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to go into the hands of one vVoodman upon his accountable 

receipt for a re-delivery. The brig soon afterwards sailed 
upon a voyage, and has never siuce been within the jurisdic

tion of the State. Prior to the recovery of the plaintiff's 

judgment against the Suowmans, Wardwell admitted to the 

plaintiff's attorney that the vessel was beyond the limits of 

the State, and that he should not be able to deliver her upon 
the execution. 

Before that judgment, (in which the plaintiff included the 

amount due upon Snowman's note as well as upon the ac

count for his own personal services,) one Redman had been 

appointed sheriff, in room of Tincker, this defendant. 

Within thirty days from the judgment, execution was is

sued, but it does not appear to have been placed in the hands 

of any officer. Before the thirty days expired, Redman, 

thovgh having neither the execution or the receipt, made a 

demand upon vVoodman for the vessel. Upon this demand, 

which was made by Redman at tho request of Wardwell, 

'Woodman said "he would take no advantage of Redman's 

not having the execution in his hands." 
This action is to recover for the fault of 'Wardwell in not 

keeping the brig to be sold on the execution. 

John A. Peters, for the plaintiff. 
The plaintiff had a valid lien under the statute for labor 

upon the brig. That labor was rendered partly by himself 
and partly by Mudgett. 'rhe payment of Mudgett's claim 
immediately transferred his lien rights to the plaintiff. 

The plaintiff was subrogatcd to all the rights of Mudgett. 

You may say that the plaintiff labored in the person of 

:Mudgett; or at least that Mudgett was laboring for him. It 

is not apparent why the labor of another, procured in that 

way, is not entitled to as much favor as one's own labor. 

But if it should be the opinion of the Court that our lien 

claim was defeated by being united with a non-lien claim in 
the same judgment, we nrge that, irrespective of our lien 

claim, we had a demand, sued in the usual form, which was 

valuable to us, and which we had a right to vindicate by the 
VoL. xxxv1. 49 
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attachment and ,:::ile of the vessel. The defendant or hi:c 
deputy was bound to keep her for that purpose. Kot having 

done so, the defendant is clearly liable, unless there be some 
objection to the sntf1ciency of th,3 demand made on the re, 

ceiptor. 
The at~aching dcpnty and his principal, this defendant; 

were both out of office, 1vhen the judgment ·was recovered 
and the execution obtained. Ordinarily it would have been 
necessary to demand the brig within. thirty days. \Vas it 
necessary to do so here? After thirty days the officer has a 

right to restore to the debtor the property attached, unless 
notified to retain it for sale on :3xecntion. A demand operateE 
merely as a notification not to return it to the debtor. In: 
this case there was no need to demand it, inasmuch as the 
property was uot in the defendant's hands, nor in the State. 

A demand therefore could have had no effect, either upon 
the defendant or any body else. 1'he default did not consist 
of a neglect to give it up when demanded on execution, but 
:in allowing it to go back to the debtors when attached. 

This point is clear upon principle, and i.s decided in Pltil 
lips &" al. v. Bridge, 11 Mass. 242. 

In Higgins v. _Kendrick, 14 Maine, 87, the Court say, "if 
not called upon for the property within thirty days after judg .. 
ment, unless the officer had put it out of his power to produce 
it, he might have a claim to be discharged," and they cite 

the case of 11 Mass. approvingly. See also WTtite v. Bagley, 
7 Pick. 288. 

The officer had piaced it out of his power to produce the 
property. In this case, however, there was a demand, or 

at any rate a valid waiver of a denrnnd. The defendant's 
deputy had notice of the execution within the 30 days, and: 
himself made answer to the demand) by requesting the new 
sheriff to make the demacd upon the recei pter. Any further 
demand ,vould have been useless. His answers and direc,, 

tions are the best evidence that a demand ',,vas made. He 
knew of the execution; know a demand would be useless; 
or else considered that a demand was already mad0 on him. 
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and requests that we would make a dema.nd on the receipter, 
instead of making it on him. 

TVoodman, for the defendant. 

APPLETON, J. - The lien given by R. S. c. 125, ~ 35, is 
only for the benefit of the person performing labor upon or 
furnishing materials for a vessel. The plaintiff might have 
enforced this lien for his own but not for the labor of another. 
The note given for the labor of Mudgett by Snowman, the 
defendant 1 in the suit on which the vessel was attached, can
not be regarded as labor performed or materials furnished by 
the plaintiff. The claim in either case is personal, and must 
be enforced in the name of the party to whom it accrued. 
Mudgett could neither directly nor indirectly assign his lien 
so that it conld be enforced in the name of an assignee. The 
plaintiff by uniting in one suit his claim for labor and the 
note given him by Snowman, and taking judgment for both 
demands, has lost the lien to which he was o~herwise entitled. 
Bicknell v. Trickey, 34 Maine, 273. 

The vessel attached in the suit against Snowman, was re
ceipted for by Mr. Woodman, a11d was permitted to go to sea, 
without the jurisdiction of this State. When judgment was 
entered up in that suit and execution issned thereon, the pres
ent defendant had ceased to be sheriff, and Mr. Redman had 
been appointed his successor. No demand was ever made on 
the defendant, or on any deputy of his, withih thirty days 
after the rendition of judgment. 'l'he plaintiff's execution 
against Snowman, is not shown within that time to have been 
placed in the hands of an officer, for the purpose of preserv
ing the lien created by attachment. Nothing whatsoever has 
been done to fix the liability of the defendant. Bicknell v. 
Hill, 33 Maine, 297. 

The fact, that the vessel was out of the jurisdiction of the 

:State, does not relieve the plaintiff from the necessity of 
.seasonably placing his execution in the hands of an officer, 
!by whom a demand might be made upon the deputy sheriff, 
ivho made the attachment in the original writ. In Pl~illips 
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v. Brid,ge, 11 Mass. 242, the execution was duly delivered 
to an officer, by whom a demand was made on the attaching 
oiiicer. In that case the liability of the officer, who made 
the attachment, is made to depend on the plaintiff's diligence 
"in obtaining their judgment and execution and delivering 
the latter to the ot1icer, who made the attachment, or to any 
other deputy of the same :sheriff, or to the sheriff himself." 
In no case has an officer been held, when the execution has 
remained during the thirty days, next after judgment, in the 
office of the clerk, or in the hands of the plaintiff or his 
attorney. 

The fact, that Mr. Redman, the sheriff of Hancock county, 
called on l\Ir. "\Voodman for the vessel, in consequence of the 
directions of Wardwell, the defendants' deputy, to him, and 
that Mr. ·woodman said "he should take no advantage of 
Redman's not having the execution in his hands," cannot 
affect the rights of this defendant. Mr. Woodman could 
make any waiver he might judg,~ expedient for himself, but he 
was in no way authorized to compromise the interests of the 
sheriff. If the vessel had been delivered to the defendant or 
to his deputy, it must have been surrendered to the owners, 
for no officer within thirty days from judgment had the exe
cution in his hands or could legally demand and receive the 
property attached. Plaintijf nonsuit. 

SHEPLEY, C. J., and TES-NEY, R1cE and HATHAWAY J. J., 
concurred. 

(*) CHAMBERLAIN versus LAKE. 

A defect in mcsne process, if not apparent upon the record, can be taken ad
vantage of only by plea in abatem~nt. 

Such defect, if apparent upon the m2ord, can be taken advantage of by motion. 

ON ExcEPTIONS from Nisi Prius, HATHAWAY, J., presiding. 
This action was entered at the Oct. term, 1852. At that 

term, the defendant's attorney appeared specially. At th is 
(January) term, he moved: that the suit be dismissed for the 
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reason, that the writ was dated on the sixth day of October, 
1852, and made returnable " on the fourtJ1 Tuesday of Octo
ber next." On inspection of the writ, it waR found to be re
turnable on the fourth Tuesday of October inst., the worcl 
next, having been erased. The defendant introduced the 
plaintiff's attorney to prove, that the writ had been altered 
since the service, by erasing the word "next," and by sub
tituting the word "inst." The attorney stated, that the writ 
was in his handwriting, but that he had no recollection of 
making any alteration since the service. 'l'he defendant then 
introduced the officer who served the writ, who swore that it 
had been altered, as above stated, after its service and after its 
delivery to the plaintiff's attorney. 

Upon this testimony, the Court refused to grant the motion, 
to which refusal the defendant excepted. 

Wiswell, in support of the motion. 

S. Waterhouse, contra. 

SHEPLEY; C. J.-By an inspection of the writ it would ap
pear, that it was made returnable at the proper term, and that 
the Court had jurisdiction of the case. It was only by evi
dence, dehors the record, that the writ could be abated. When 
a defect is apparent of record, advantage may be taken of it 
by motion, and a decision upon that motion will present a 
question of law arising upon the sufficiency or insufficiency of 
the record. 

When the defect is not thus apparent, advantage of any al
leged defect can only be taken by plea in abateme.nt; for the 
plaintiff has a right to traverse the allegations and to have an 
issue formed to be tri~d by a jnry. Com. Dig. Abatement, K 
and H, 1 ; Mitchell v. Starbuck, 10 Mass. 5; Purple v. Clark, 
5 Pick. 206 ; Upharn v. Bradley, 17 Maine, 423. 

In the case of Purple v. Clark, it was decided that it was 
only when a decision was made upon a motion to dismiss for 
a defect of process apparent of record, that a question of law 
would be presented by it. 

In this case, a question, not of law but of fact, was pre-
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sented by the motion, and to a decision of it exceptions will 
not lie. E.xceptions dismissed. 

TENNEY, RICE and APPLETON, J. J., concurred. 

(*) INHAB'Ts OF TREMOl'l:T versus INHAB'Ts OF MT. DESERT. 

An arrival at the age of twenty-one years does not emancipate a child, resi
dent in his father's family, and non compos menti-s. 

Supplies furnished by a town for the support of such child, though more than 
twenty-one years of age, render the father constructively a pauper. 

ON FACTS AGREED. 
Assm1Ps1T to recover -bl-r, of the expense, incurred by the 

plaintiffs in supporting one Robinson and his wife as paupers. 
By an Act of 1848. the town of Mount Desert was divid

ed, and one part of it was incorporated into the town of 
Tremont. 

The Act cbntained a provision, that the latter town should 
"assume the support of ~:ueh proportion of all persons sup
ported as permanent or occasional prrnpers, by said town of 
Mount Desert, as the last valuation of that portion hereby set 
off, bears to the whole valuation of the town of Mt. Desert/' 
'I'hat proportion was f9und to be forty-four one hundredths. 

At the time of the division of the town, Robinson and wife 
had their settlement in ]\fount Desert, and resided, and had 
resided for many years, :m that part which was set off into 
Tremont. 

After the· division of the town, they, in Feb'y, I 85 l, fell 
into distress in Tremont, and there received the supplies, to 
recover the forty-four one hundredths of which this suit is 

brought. 
In support of the action, the plaintiffs contend, that at 

the time when the town -was divided, Robinson and wife 
were supported, either as permanent or occasional paupers, by 
Mount Desert. 

It was agreed, that Robinson and wife had a son, born 
about the year 1806. This son was non compos rnentis, and 
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always resided at his father's house, nntil after the iucorpora~ 
tion of 'l'remont. His support was furnished by his fathcr 1 

until about the year 1843 ; after which time, (his father not 
being of sufficient ability to support him any longer,) he be
came a pauper, and his support was paid for to his father, at 
first by Mt. Desert, and then by persons, who from time to 
time contracted with the town of Mt. Desert to support all ol' 
a part of the paupers of that town; and since the organiza~ 

tion of 'rremont, he has been supported by the plaintiffs and 
defendants jointly, his father receiving for his support about 
$ L, per week, until Peb'y, 1851, since which time said Rob

inson and wife are admitted to have been paupers within the 
meaning and intent of R. S. c. 32. 

·whether, at the division of the town, Robinson and wife 

were themselves panpcrs, in consequence of the receiving the 
compensation for supporting their idiot son, is the question to 
be decided. 

Robinson, for the plaintiffs. 
Stephen always made one of his father's family, and for his 

support Mount Desert had, for years, made some provision, by 
payments, as agreed, to the parent. The son, so far as ap
pears, had no estate. Though he had long passed the years 
of childhood, he was still in the infancy of mind, and from 
the guardianship of his parents, no law, human or divine, had 
ever emancipated him. vViscasset v. Waldoboro', 3 Greenl. 
388; Upton v. Stockbridge, 15 Mass. 237 ; Milo v. Kilmar~ 
noclc, 2 Fairfield, 455. 

Supplies furnished by the town for the support of the fam~ 
ily under such circumstances, must be considered as supplies 

indirectly furnished to the father, thereby having the effect to 
constitute him a pauper. Green v. Buckfield, 3 Green!. 136; 

Hallowell v. Saco, 5 Green!. 143; Garland v. Dover, Ii 
Maine, 441; Dover v. Garland, 23 Maine, 410; Clinton v. 
York, 23 Maine, 167; Sanford v. Lebanon, 31 Maine, 124. 

And this effect had been produced long before the incorpor4 

ntion of Tremont.. The town of Mount Desert is, therefore, 
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bound to contribute to the support of the pauper, as claimed 
in this suit. 

I-Ierbert, for the defendants. 
After the son became of age, there was no obligation npon 

his father to support him, until adjudged of sufficient ability. 
Loomis v. Newhall, 15 Pick. 159, 163. But the case itself 
:finds the father had no such ability. He had provided for 
his children so long as he was able, and until they had all 
arrived at twenty-one years of age, and until this unfortunate 
son was thirty-six. He had supported him 14 years longer 
than he was bound to do; and having been impoverished by 
that very proceediug, is he now to be punished for it by dis
franchisement? 

The case of Garland v. Dover, cited by connsel, extends 
no farther than to say that supplies, furnished to a minor 
child, are supplies furnished to the father, and may thns con
stitute him a pauper. There, however, it did not appear that 
the father had no ability to support the child. 

But that doctrine has never been carried fufrher than to 
the cases of minor children. The only liability as to others, 
is after an adjudication, nuder R. S., c. 32, ~ 6, that the father 
was of rnfficient ability for their support. Mills v. 1Vyman, 
3 Pick. 207; Loomis v. Newhall, 15 Pick. 162, 163. 

This suit is brought, as ,vell for the supplies furnished to 
Robinson's wife as for those furnished to himself. llut she 
was not a pauper. Supplies to the husband have never been 
held to constitute his wife a pauper. 

SHEPLEY, C. J. - 'The suit has been commenced to recover 
for supplies furnished to David Robinson aud wife. It is 
agreed, that Robinson had a legal settlement in Mt. Desert 
before that town was divided by the Act of Jnne 3, 1848, and 
that he was not a p3.uper at that time, unless he became so 
by supplies furnished to l1is son, who resided in his family, 
being non compos mentis, and more than twenty-one years of 
age. That son had been supported by the town for about 
five years, the father being poor, but having a little property. 
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It has been decided, that a non compos child residing in his 

father's fa.mil y, and more thau tYVCllty-one ye::irs of age, is 

not cm::rncipated, and that he will acquire a new settlement 

derived from the father, ::ind by him gained after the child is of 

age. Upton v. Northbridge, 15 Mass. 237; 01ford v. Rum
ney, 3 N. H. 331; ·wiscassct v. ·Waldoboro', 3 Green!. 3i:l8. 

'I'he relations of a father to his minor children being in 

such cases contiuned, the obligations which arise out of them 

mnst be continued, and the father mu8t be as liable to provide 
for snch a child as he would be if he ,vere nnder age. 

Such being tirn relations and obligationt- of David Robin

son to his non compos son, he must be regarded as a pauper 

by supplies furnished for the snpport of that sor1. 

Drfendants defaulted. 

'rirnNEY, HATHAWAY and APPLETON, J. J., concurred. 
R,o~, J., dissented. 

-
(*) PECK versus INHABITANTS OF ELLSWORTH. 

The iitatutc imposes upon a town no liability for any defect or want of repair 
in its public roads, so long as they arc kept in a condition safe and conve
nient for travel. 

The sections fifty-seven and eigMy-nine of R. S., c. 25, entitled "of ,v ays," 
are in harmony. They arc counterparts to each other. 

U, from an omission on the part of a town to keep in repair its culvert under 
a public road, an injury accrue to the neighboring land from a flowing back 
of the water, the remedy, if any, against the town, is only at the common 
law. 

'Nhen sueh back-flowing arises from an obstruction placed in the culvert by a 
mere wron,gcloer, the town cannot be held liable for the injury either by 
statute or the common law. 

ON FACTS AGREED. 

CASE. 

A. small brook flowed through a culvert made by the defend

ants under one of their public highways. 'l'he culvert was 

of ample size to discharge all the water. One vVebber erect
ed a stone wall, upon the line of the highway, for one end 

VOL. XXXVI. 50 
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of his cellar. He left an npertnre in the wall for discharging 
into the culvert the water of the brook, which ran through 
the cellar, and he placed in the cellar a timber forty feet in 
length, intended to constitute there one side of the brook. 
This timber extended through the aperture in the wall toward 
the entrance of tho culvert. In a freshet, it was moved by 
the force of the water, down the stream a few feet, so that 
the lower end of it cnternd into the culvert. Rubbish and 
mud soon accumulated, ar,d the water, in its course through 

the culvert, was thereby obstructed. This obstruction, 
of which the defendants had seasonable notice, forced the 
water of the brook back into several of the neighboring 
grounds, and particular! y into the plaintiff's cellar, and injured 
his goods therein deposited. It is to recover for this injury 
to his goods, that he bring:, this action against the town. 

Wiswell, for the plaintiff. 
The defendants do not deny their obligation to keep the 

highway in repair, nor that they were bound to make a suffi
cie11t culvert. It was equally their duty to keep the culvert 
unobstructed and iu repair. This they did not do. They 
allowed it to be choked up, so as to force back the water 
upon the plaintiff's goods. Having been seasonably notified 
of the obstruction without removing it, they are liabl8 to 
make compensation for the injury sustained by the plaintiff. 
R. S. c. 25, ~ -§, 89 and 57. 

It does not follow, from "'Nebbcr's occupation of the adjoin
ing laud, that he was the owner of the soil to the middle of 
the street. The fee of land, bounded on a street, may be 
limited to the side lines of the street. Bangor House v. 
Brown, 33 Maine, 309. 

But admitting that ·w ebber, or some private individual, was 
the owner of the soil to the middle of the street, it is not 
easily seen how snch ownership would give him any author
ity to obstruct the en] vcrt of the defendants. 

The liability of a town for defects in a highway is not 
discharged by their permitting individuals, though owners of 
the fee, to raise the premises above or below the easement 
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for private purposes, not consistent with the rights of the 
public. Bacon v. Boston, 3 Cush. 174. 

Whether the obstructions were caused by Webber or uot, 
it would make no difference; in either case the town would 
be liable. The party injured is not bound to look to the 
individual who caused the nuisance, but to the town whose 
duty it is to remove it. Frost v. Inhab'ts of Portland, 2 
Fairf. 271, and cases cited. 

It was the duty of the town, however the obstruction might 
have been caused, to remove it, and keep the way in repair. 
Jones v. Percival~ 5 Pick. 485. 

It is not contended that the plaintiff was in fault, or that 
there was any negligence on his part, whereby his property 
was destroyed and injured. 1'he overflow and damage were 
cansed solely by the stick of timber, and the rubbish which 
had accumulated, and which the defendants suffered to remain 
in their culvert. 

If the brook had been left in its natural state, and 110 street 
been built by defendants, it will not be pretended that the 
overflow and damage would have taken place. 

"What right had Webber, or any other individual, to ob
struct the culvert by contracting the space for the passage of 
the brook? If he had a right to obstrnct the culvert, by 
making the space smaller, he would have the same right to 
close up the passage entirely. Should this be done, would it 
not be the duty of the town to cause a passage to be opened ? 
And if by neglecting to open such passage, an individual 
should be damaged in his property, wonld not the town be 
liable for such damages? The authorities t!re numerous and 
uniform, l believe, in making towns responsible to individuals 
for all damages received by reason of such defects. The per
son who caused the nuisance may not be known, and if 
known, may not be responsible. Snow v. Adams, 1 Cush. 
443 ; Frost v. Portland, before cited. 

Drinkwater, for the defendants. 
The only interest which the defendants have in the prem

ises, through which the culvert is made, is a right of way 
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over the same. All other interests not inconsistent with the 

enjoyment of this right, are in the owner of the soil. Rob
bins v. Borman, I Pick. 122. 

The defendants had no interest in the brook. They could 
not lawfully change its natural course or obstruct it, but were 

bound to allow its passage by means of a watercourse or 
culvert. Perley v. Chandler, 6 Mass. 454. 

Webber bei11g in possession of the land adjoining the high
way, is presumed to be the possessor of the soil ad rneclium 
filum, vice. 2 Greenl. on Ev. s-, 616; Johnson v. Anderson, 
18 Maine, 76. 

The brook and soil beneath the highway being private pro
perty, or in other words, belonging to VV-ebber, it follows that he 

had a right to the use of the water, in any manner not incon

sistent with the easement of the public, either by obstructing 
the broo!r or changing its course; and it is immaterial whether 

he does this within or without the limits of the high way. 
The case finds, that Webber did ohstrnct the passage of 

this brook, but it nowhere appears, that he, in the least, inter

fered with or incommoded any right of way pertaining to the 
public. The road was safe at1d convenient, and that is all 
that the law required of the town. 

True, ·webber may not have designedly obstrncted the 

brook, but so far as the liability of the defendants is concern
ed, it can make no difference whether his acts were intention

al or negligent. 
Had tl1ere been no road of defendants here, Vv ebber would 

of course have a right to the use of the water, being re

sponsible for any damage he might canse to plaintiff. Now can 

the locating of defendants' way, give to the plaiutiff auy new 
rights? If W f'bber's right to the use of the water remaius, 

after a way has been located, and if he causes damage, shall 

defendants suffer for his acts in doing what he had a right 

to do ? 
Again, the case nowhere finds that the obstructions and 

consequent damage were caused by the insufficiency of the 

defendants' culvert alone. To entitle the plaintiff to recover, 
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the cnsc shonIJ. fiud that it was the culvert alot1c nlHl of i tsclf' 
,vhich created the obstrnctiou a11d the damage. 

Accoruiug tn the statement of facts, tho cnlvert ·was abun
dantly large ::md st1ificie11t to ve!lt all tho water which would 
naturally nm i11 the brook; if so, the defendants are not 
liable unless the culvert not ouly was obstructed, but itself 
produced or aided in pro<luciug the ohstruction. 

Tho defcl!dallts were uot bonnd to make a wicler or deeper 
ch:mnel for the brook t:rnt1 nature had done, and if it became 
obstructed within its limits or would have been obstructed, 
had 110 culvert been there, the defeudants are not chargeable. 

Tl10 defendants had no right to interfere with vVebber, so 
long as he did not by his acts iujure their highway, aud they 
should. uot be ma<le respousil>le for his acts which were iuju
rious to ot'.1crs. Suppose ·webber had dammed the brook 
below· the road and thus caused the water to flow back 
through the culvert i11to plai11tiff's cellar, will it be coutemled 
that defendants would be answerable? But what clitfereuce 
cau it make, w bet lier Webber chose to build his dam at the 
lower or upper end of the cnlvert? 

Tile 80th allfl 57th sects. of the 25th chapter of the R. S. 
obviously refer to danwge snstaillcd by travelers within the 
limits of highways, atid tho remetly rnCerred to iu the 89th 
sect. is not gin,u for other damages occnrriug out of the 
highway. 

Fur cnusoquential damages thus arising, no action lies 
against the towu. Green v. Purlla11d, 3:2 J\faiue, 431. 

This roa<l \';as all that is required by the 57th sc•ction of 
said chapter, "safe aud coave11ient for travelers, aucl their 
horses, teams, carts aud carriages." Conseq11ently uo indict
ment would lie against it, aml if no iuclictmeut would lie, 
then no acti11u for damage. .Merrill v. I-lam:pdcn, 26 Maine, 
234. 

SHEPLEY, C. J. -lt is contended, that the culvert, in which 
the free flow of the water was obstructed, occasiouiug it to 
flow i11to the plaintiff's cellar, constituted a part of the high-: 
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way; and that the defendnuts, as the owners of that high way, 
arc liable for the damage thus occasioned by the water, by the 

provisions of tho statute, c. 25, ~ 69. 
Snch a construction of that section must be made, that 

wheu considered in connexion with the fifty-seventh section, 

they may be in harmony, as they were clearly intended to Le, 
with each other and cotwtt'rparts of the sanrn enactment. The 
latter section rcqnires the ways named to be kept in repair, so 
that they may be safe and conveuient for travel. ·when the 
former section provides for the recovery of damage snffered 

"through any defect or want of repair" of the ways; the 
meaning is, when he shall suffer it, through any defect or want 

of repair, that will prevent the way from being safe and con
venient for travel. It was not intended to render towns 
liable in that mode for damages occasioned by the co11strnc
tion of ways or bridges, which were in a safe and convenient 
condition for travel. Nor for damages occasioned hy any sub
sequent defect or v.-0-r,nt of repair, while the ways continued to 
be safe and convenient for travel. Towns are made liahle for 
injnries by the statute, only to the extent of its provisions. 
Reed v. Beifast, 20 Maine, 246. The present case is not 
embraced by those provi,1ions. 

Towns may by the common law be liable for injnries oc
casioued by their acts, under such circumstances as would ren
der an individual liable, if he had performed the acts. Thayer 
v. Boston, 19 Pick. 511. To render towns liable iu such 
cases, the injnry mnst be occasioucd by the fault either in acts 

or neglects of the corporations. Green v. Portland, 32 Maine, 
431. In this case the illjury does not appear to have been so 
occasioned. Plaintiff nonsuit. 

TENNEY, RICE, HATHAWAY and APPLETON, J. J., concurred. 
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(*) SPRING &" al. versus DAv1s. 

By R. S., c. 32, § 33, an execution-creditor, after discharging the debtor from 
imprisonment, may still, under some circumstances, have a remedy against 
his estate to be reimbursed for the expenses of supporting him while in 
prison, 

The claim, howeYer, for such reimbursement arises, under the statute, not 
for expenses paid directly to the jailer, but only for payments made to the 
town to reimburse them for supporting the debtor upon his complaint of 
inability to support himself. 

By the rules of the common law, no person, without his own consent, can be 
made debtor to another. 

In order to constitute the relation of creditor and debtor, it is not essential 
that the consent of the latter be given expressly. It may be established by 
inference. 

If an imprisoned debtor, assert that he is unable to support himself in pris
on, and that the creditor will be obliged to pay for his board, and the cred
itor docs in fact pay for the same, it is inforrable that the debtor assented 
to such payment, and promised the creditor to refund the same. 

Such an inferred promise is sufficient to support an action by the creditor 
for the repayment. 

In a case submitted to the Court, upon facts agreed, the Court has power 
to infer other facts, though such power be not expressly given. 

ON FACTS AGREED. 

AssUMPSIT. 

The defendant was arrested on an execution in favor of the 
plaintiffs, and gave a six months relief bond. 

Before the expiration of thP. six months, he surrendered 
himself into the custody of the jailer, and went into close 
confinement on Sept. 28, 1850. He then complained of his 
inability to support himself in prison; aud the jailer there
upon procured a magistrate to prepare a statement and affida
vit of that fact, which was presented to the defendant, but 
he utterly refused to sign it or swear to it. 

In Feb'y or March, 1851, the jailer applied to the over
seers of the poor of the town of Belfast, in which the prison 
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was situated; to be paid by them for the defendant's board. 
The plaintiffs having been notified of that application, paid 
to the jailer the board, which had then already accrued, and 
for that which afterwards accrued while the defendant con
tinued in prison, and until he was :finally discharged by the 
plaintiffs' own order. 

While in prison, the defendant fre4nently complained to the 
jailer of his inability to support himself, and asserted that the 
plaintiffs would be obliged to pay his board v,hile tbere. 

If the action is maintainable, the defendant is to be de
fanlted, and judgment is to be rendered for the amount claim
ed in the writ with iuterest from its date and cost. Other
wise, a nonsuit is to be entered, in which event the defendant 
moves, that cost may be allowed to him. 

J. fVillianison, for the plaintiffs. 
"\Ve snbrnit that the action is sustainable upon the anthority 

of Plummer v. Sherman, 29 Maine, 555. 
But, however th1at may be, the plaiutiffs having paid for 

the defendant's board, when he was unable himself to pay it, 
have rendered for him a meritorious service, for which the 
law will raise a contract to pay. His freque11t expressions, 
that the plaintiffs wonld be obliged to pay, were admissions, 
that their paying would be by his consent. They clearly re
cognized his assent ; and from that assent a promise to pay 
will be implied. In Plurmner v. Sherman, already cited, 
the Conrt say : - "By the reception of support from the cred
itor, the parties are to be viewed in the same relation as if no 
confinement existed. There is no difference in the liability 
arising from a support furnished in prison or out of it." "Gen
erally the law implies a promise where one pays money or 
performs a beneficial service for another." 

tV. G. Crosby, for the defendant. 
There is no implied promise on the part of a creditor to 

pay the board of his imprisoned debtor. His liability so to 
do arises from statutory provisions only ; and there is but 
one statute by which he is made absolutely liable. Every 
town which shall ,: incur and pay" any charges for the sup-
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port of a poor debtor in jail, may recover the same from the 
creditor. R. S., c. 32, <§, 32, p. 242. If the plaintiffs then 
claim to recover under this provision of the statute, on the 
ground that they were holden to the town of Belfast for the 
board of the defendant, our answer is, that they were not so 
holden. The town of Belfast had never "paid" those charges, 
and therefore had no claim against the plaintiffs. In paying, 
as they did, the plaintiffs paid what they were under no ob
ligation to pay; it was a gratuitous act on their part. 

But, although a creditor is made absolutely liable to pay 
for the support of his imprisoned debtor by no other law than 
the statute just referred to, yet by the provisions of another 
statute, (Act of 1842, c. 23, <§, 1,) he may be made liable, 
provided the debtor takes the prelimiuary steps pointed out 
by that statute, and if his creditor sees fit to prolong his im
prisonment. By the provisions of this statute, the debtor 
may make his written complaint, under oath, and thereupon, 
and not until then, the creditor can be required to provide 
for his support; in default of his so doing the debtor may be 
discharged. That complaint was never made in the present 
case, and that law therefore imposed no liability upon the 
plaintiffs. 

It might be suggested, that the plaintiffs were at liberty to 
waive their rights, and pay the board of their debtor, although 
not "required" so to do upon his written complaint and 
oath. A man may waive his own rights, but he cannot thereby 
deprive another man of his. 'l'he debtor had a right to elect 
who should be responsible for his board ; himself, his creditor 
or the town. He had a right to pay it himself; of that right 
his creditors snrely could not deprive him. He had a right 
to make his written complaint, and thereby throw the burden 
upon them; and of that right they could not deprive him. 
He had a right to do neither of these acts, to refuse to do 
either, and thereby render the town liable for his support; 
and of this right his creditors could not deprive him. It was 
his privilege to elect, and he might have good and sufficient 
reasons for throwing the burden upon the town. It would 
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have been soon eu011gh for his creditor::, to pay ,vhen the 
town had, by paying, placed itself in a position to call upon 
them to refund. Non sequitur that the town u·ould have 
paid; or that the plaintitfa would have been called upon to 
pay the town. 'I'he existence of a right does not necc3sarily 
imply its exercise. 

Furthermore, the case finds, that the town was not notified 
to provide for the support of the debtor until some six month& 
after his imprisonment began ; the liability of the town did 
not commence until notice, and of course the liability of the 
creditors to the town would not commence until that tirrie. 
In their anxiety to add to the weight, already bid npon the 
shoulders of their debtor by imprisonment, they not only as
sume the liability to pay for his future support, but actually 
pay for his support for the six months preceding, for which 
neither they nor the town could in any event be made liable;

and this they are seeking to recover from defendant in this 
action. 

The plaintiffs found their claim upon a statutory provision, 
and the defendant has a right to require of them a strict com-· 
pliance with its conditions. 

The plaintiffs rely upon the case of Plummer v. Sherman. 
That case was unlike this. In that case the debtor com
plai1wd in the manner and form required by statute, and there
by, as the Court remarked:, " laid the foundation for the can 
upon the creditor.'' Not so in the case at bar. 

It is true, that "the law generally implies a promise where 
one pays money for another.'' But there are exceptions to 
this rule, one man cannot pay another's debis and thereby 
make him his debtor, unle:,s there is some request, implied or 
express, so to do. 

In this case there was no e:r:prcss request ; neither <lid the 
defendant do any act from which a request can be implied. 

SHEPLEY, C. J. -The plaintiff~ do not appear to be enti
tled to maintain their snit, by virtue of any statute provisions, 
They did not become liatle to pay for the board of the de~ 
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fondant in prison, by the ptovisions of the Act approved on 
March 17, 1842, for the defendant refused to comply with them. 

Upon the application of the keeper of the prison, to the 
overseers of the poor of the town of Belfast, the plaintiffs 
were not made liable to pay for the defendant's board directly 
to the keeper. They were made liable to repay to the town 

the amount, which it might have been legally required to 
pay. 'l'he town was not liable to pay for the defendant's 

board before it had received notice. 
The plaintiffs arc not entiLled to recover by virtue of the 

provisions of statute, c. 32, ~ 33. By the use of this lan
guage "all sums, which the creditor may have paid for the 
support of the debtor under imprisonment," was intended only 
sums so paid by virtue of the statute provisions; not all sums 
which the creditor might choose voluntarily to pay for that 

purpose. 
It remains to consider, whether the plaintiffs are entitled 

to recover, upon a promise to be inferred from the facts agreed, 
by the rules of the common law. By its rules no person can 
make another his debtor contrary to his pleasure or with

out his express or implied consent. The case agreed stntes 
H while in prison the defendant frequently complained of his 
ina),ility to support himself, and asserted that the plaintiffs 
would be obliged to pay his board while there." They 
would have been obliged to do so in part by the course 
which the defendant pursued, if the town had first paid and 
then called upon them for repayment. His intention to have 
his board paid by them is apparent. He probably supposed, 
that intention would be made effectual by the statute provi
sions. His intention and assent that they should pay his 

board is not the less clearly to be inferred because they were 
not by law compelled to do it. By insisting, that they could 
not by law avoid it, his expectation and consent that they 

should do it may jnstly be inferred. Having received a sup

port from them nuder such circumstances, he is liable to pay 
for it. Defendant defaulted. 

TENNEY, WELLS, How ARD and RrnE, J. J., concurred. 
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PARKHURST versus JACKSON. 

If, at the time of paying the clcbt for another, a surety shall receive from a third 
person, a note or contract to pay him the amount, so paid as surety, that 
such note or contract was receiycd in payment, ir, a presumption of law. 

And if the surety would avoid that presumptiou, he must show by proof, that 
it was received as collateral secu.rity. 

ON ExcEPTIONS from Nisi Prius, SHEPLEY, C. J., presiding. 

AssuMPSIT, for money paid for defendant. 
It appeared that plaintiff was surety for defendant, to one 

Johnson, in two promissory notes, which he paid. · 
The defence was, that he paid them for Isaac Lunt, and 

not for defendant. 
It appeared, that while these notes were outstanding, the 

defendant conveyed his property to Isaac Lunt, taking a bond 
from him for his maintenance, and a mortgage to secure the 
conditions of the bond, and Lunt was also to pay all of de

fendant's debts. 
In Nov. 1848, Lnnt gave to plaintiff a quitclaim deed of 

the land conveyed to him by defendant, and took an obligation 
from the plaintiff to re-convey the same upon payment being 
made to him of $407, 18, in yearly installments of $ I 00. 

There was also a contract by plaintiff, to convey a parcel of 
land to defendant on the discharge of all fililllS due to him. 

The defendant it-1troduced testimony, tending to show, that 
the debt to Johnson was paiu for Lunt, and that Lunt was to 
give plaintiff his notes and a· deed of his farm therefor, and 

that the arrangemeut was perfected, by iucluding the sum 

paid to .Johnson in the obligation of Nov. 1 El 48. 
The presiding Judge iustructed the jury, that if they should 

be satisfie::l that the amouut paid by plaiutiff to Johnson was 

reckoned and constituted a part of the same, upon payment 
of which, the plaintiff by his contract was obliged to convey 
the farm to the defe11d::mt, that would not necessarily constitute 
a payment by Lunt of that amount, because the form appear
ed to have been conveyed as security, taking tile deed and 
contract together as constituting one contract ; that they 
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would consider whether the testimony satisfied them, that the 

farm was conveyed in payment, or as security; and if as 

security, that conveyance would not prevent a recovery by the 

plaintiff; but if satisfied that Lunt at that time gave to the 

plaintiff a note or contract to pay him the amount paid to 
Johnson, the presumption of law was, that such note or con
tract was received in payment, and not as collateral security, 

and the plaintiff could uot recover unless he should satisfy 

them by proof that such note or contract was not received in 

payment, but as collateral security only. 

The verdict was returned for the plaintiff. 

Knowles, for defendant, maintained that the facts in the 

case undisputed, constituted a valid and legal defence, and 

that it was immaterial whether the notes were given or not, 
and that such should have been the instruction of the Court, 

and on this point the charge was erroneous. 

The instruction to consider whether the farm was conveyed 

in payrnent or as security, and, if as security, that conveyance 
would not prevent a recovery by the plaintiff, was incorrect. 

'!'his instruction was calculated to mislead the jury, for that 
questitm had no applicability to the case between these parties. 

Jacl.son had nothing to do with that conveyance. It was 

between Parkhurst and Lunt, so that conveyance could neither 
operate as payment or as security from Jackson to Park

hurst. 

JV. Kelley, for plaintiff. 

R1cE, J. -The defendant, Jackson, had borrowed money 
of Johnson to the amount of about two hnudred dollars, for 

which he gave his note, on which the plaintiff was surety. 

Jackson had also made an arrangement with Lunt, by which 

Lnnt, was obligated to py all his debts, and also a contract in 

which Lunt, among other things, obligated himself by bond, 

to support the defendant during his natural life, and as secu

rity for the fulfillment of the conditions of this bond, Lunt 

gave the defendant a mortgage of his farm. In this condi

tion of things the defenda11t contends) that the plaintiff paid 
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the notes to Johnson under an agreement with Lunt, and for 
Lunt, whose duty it was to discharge these notes. 

The case, then, prese11ts bnt a single question of fact, 
to wit, whether the plaintiff pid the notes of Jackson to 
Johnson, for Lunt, or on his own acconnt, as surety for Jack
son. If they were paid for Lunt, they were thereby dis
charged, absolutely, as against Jackson, and this action can
not be maintained. If the payment was as surety for Jackson, 

then the plaintiff is entitled to recover for money paid for de

fendant. 
The jury were instructed, that if Lunt at that time (when 

notes to Johnson ,vcre paid) gave the plaintiff a note or con
tract to pay him the amount paid to Johnson, the presump
tion of the law was, that such note or contract was received 
in payment, and not as collateral security, and plaintiff could 
not recover, unless he should satisfy them by proof, that such 
note or contract was not received in payment, but as collateral 
security. 

The defendant contends, that this instruction was too 
narrow, and calculated to restrict and mislead the jury; that 
it was wholly imrrw.terial whether Lunt gave the plaintiff a 
note or other contract to pny this money or not ; that the true 
and only question was, whether the money was paid for 
Lunt. 'rhis may be so. But before we can determine, that 
the instructions were erroneous, we must look at the state of 
facts upon which they were based. Mary Ltrnt, a witness, 
introduced by the defendaut, testifies that the arrangement 

between the plaintiff and Lunt was, that the plaiutiff was to 

pay Johnson, and Lunt was to give him his notes and a deed of 
his place therefor. Lunt, a witness also introdnced by tho 
defendant, testified 7 that he did give the plaintiff his uote or 

agreement in writing, pay,ible in installments of one hundred 
dollars yearly, for a snm in which the mo11ey paid to .Tohuson 
was iucl uded. 'I'here is no suggestion of auy other arrange
ment, or that the money was paid in any other manner. In 
view of the facts prescnte,J, the instructions were sufficiently 
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broad to cover the whole case, :md as favorable to tho defend~ 

ant as the law would admit. 

As to the motion, it is objected that the case is not certified 

by the Judge as containing the whole evidence, which was 

presented at the trial. 
The law as it then stood did not require such a certificate 

of the presiding Judge. The case seems to have been pre~ 
sented to the jury by the presiding Judge with great care, 

and their attention was particularly called to the real point in 

issue between the parties. There was evidence on both sides, 

and it is manifest, that the jury did not place full reliance on 
the testimony of Lunt. Looking at the whole evidence in the 

case, the Court cannot say, that it clearly appears, that therein 

they were in error. E:1:ceptions and rnotion overruled. 
Judgment on the verdict. 

TENNEY, APPLETON and HATHAWAY, J. J., concurred. 

BROWN versus NEAL ~ als. 

Of involuntary trespasses and those committed by negligence or mistake. 

Chapter 115, § 22, of R. S. as amended by the Act of amendment, author, 
izing a tender of amends for trespo,sscs committed by negligence or mistake, 
has reference to the act of trespass, and not the r8asons or motives of the 
trespasser. -HATHAWAY, J., dissenting. 

ExcEPTIONS from Nisi Prius, R1cE, J., presiding. 

TRESPASS quarc clausum. 'l'hc question was one of costs. 
The defendants, while the action was in Court, tendered 

the plaintiff a sum of money for his damages and costs, and 

brought the same into Conrt and deposited it with the clerk. 

After verdict, the defendants contended, that if said sum 

was sufficient to pay the damages the plaintiff had sustained 

and costs, up to the time of the tender and the bringing it 

into Court, then, from that time, the defendants were entitled 

to costs, and that none after that time could be taxed foi· the 
plaintiff. 

A special verdict was also found by the jury, " that the 
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defendants committed the acts complaiued of by the plaintiff 
in his writ and declara1:ion, in the construction of a road 
which had been laid out aud accepted by the town of Paler
mo, and by a mistake as to the legality of the proceedings of 
the town in laying out and accepting said road, and by the 
negligence of the defendants in not ascertaining the legality 
of the proceedings aforesaid, it being admitted by the defend
ants that the laying out and accepting said road was defective 
and void/' 

The presiding Judge rnled, that the trespass, found by the 
jury in the special verdict, was not such, as the statute au
thorizes a tender, or bringing money into Court, to satisfy. 

The defendants excepted. 

N. Abbott, for defenda.nts. 

Keen, for plaintiff. 

SHEPLEY, C. J. -'I'he rights of these parties will depend 
upon a construction of the provisions of the statute, c. 115, 
~ 22, as amended by the Act of amendment. ·when is a 
trespass committed, to be regarded as " involuntary, or by 
negligence or mistake?" It may be involuntary or committed 
by mistake wheu a perscn bPlieves that he is doing an act 
upon his own land, or upou the land of another by permission, 
when in fact he is not, bnt is doing it upon land on which he 
had no right to enter. It may be committed through negli
gence, when a person designs to do an act upon land, on 
which he might lawfully clo it, and from want of proper care 
or attention he passes on to the land of another, claiming no 
right and having no intention to do so. 

It cannot be involuntary or by mistake, when one know
ingly enters upon the land of another, claiming right to do so. 
If there be neglect or mi:,take in such case, it must arise from 
want of care to ascertain whether he had any legal right to 
do so, or from a mistake of the law respecting it. 

The neglect or mistake referred to in the statute, has refer-



WALDO, 1853. 409 

Burrill v. Saunders. 

ence to the act of trespass, not to the reasons or motives 
urging its commitment. Exceptions overruled. 

TENNEY and How ARD, J. J., concurred; HATHAWAY, J., 
did not concur, and submitted his views as follows : -

The opinion states correctly that a trespass may be invol
untary or by mistake, " when a person believes he is doing an 
act upon the land of another by permission, when in fact he 
is not," &c. If a man get over the line between him and 
his neighbor by mistake, and cut a tree, supposing he is on 
his own land, or if he suppose he has permission when in 
fact he has not, the act is voluntary; the trespass is invol
untary. He did not intend to do wrong. In this case the 
defendant made the road supposing he had lawful permission; 
he was mistaken. True, he neglected to inform himself that 
the road was not legally laid ont ; and so, the man who got 
over the line neglected to inform himself where the line was, 
and he who cut without permission, supposing he had one, 
neglected to ascertain the fact ; there is a distinction in the 
cases, but too shadowy, I think, to make a difference. 

BuRRILL versus SAUNDERS ~ als. 

If the o bligee, in a poor debtor's bond, release the sureties and discharge the 
bond, by a writing under his hand, not under seal, a consideration may be 
proved, though none is mentioned in the writing. 

And evidence that such obligee said the bond was settled or arranged, imports 
a valid transaction. 

So a waiver of the conditions in such bond by the obligee, before the time 
appointed for a disclosure, is effectual without a consideration. 

ON REPORT from Nisi Prius, RrcE, J., presiding. 
DEBT, on a poor debtor's bond. 
The execution of the bond was proved by a witness, who 

testified on his cross-examination, that subsequent to the date 
of the bond he met the parties, and plaintiff told him the 
bond was settled or arranged, and that there would be no 
disclosure upon it. He was at the place to perform some 

VOL. XXXVI, 52 
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act as an officer, to serve a citation or sornething 1n relrrtiorn 

to the matter. 

A paper signed by plaintiff was also read, of the following 
tenor: -

" "Whereas, John L. Sann<lers of Swanville, has been ar: 
rested, on an execntion issued by Benjamin Noyes, Esq., on 
a judgment in favor of me, the subscriber; William P. DmriH 
of Searsport, and has given a jail bond, signed by Benjamin 
Batchelder as his surety, and said S1rnnders having cited the 
creditor, l, the said creditor, do agree with said Saunders that 
said bond, ( tho same not being now within my reach to de

liver,) is hereby made void, said Saunders discharged from 
said arrest, aud his said smcty and said bond released and 

discharged from any and all liability growi11g out of his said 
suretyship, leaving said judgment still unrntisfied and in full 
force, in favor of said Burrill against said Smmdors." 

The case was then taken from the jury and submitted tn 
the full Court, for a decision accor<liug to the law applicable 
to the facts. 

Palmer, for plaintiff. 
Tho plaiutiff is entitled to judgment unless barred by the 

writing introduced in tho defence. That paper is not under 
seal and recites no consideratiou, nor does the testimony show· 
any knowledge of any consideration having been paid. 'l'hc 
writing is therefore merely void. Chitty on Contracts, 8 Am.. 
Ed. p. 25 and 26. 

There was no rnntuality i.11 the writing ns a contract ancl, 

cannot bind the plaintiff for that cause. Cook v. Conley, 
3 T. R. 684. 

Can it avail as evidence of a waiver? Tbe writing nega-
tives any presumption of payment ;u part or in whole. It 
expressly stipulates that the judgrnent is to stand in full force. 

·will it avail the surety? Nothing was done or forborne 
by either principal or surety as a consideration for the contract 
to waive the condition of the specialty. 

The rule as to principal and snrety which obtains rn prom
issory notes and other simple contracts does not aprly ta, 
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bonds; as regards the plaintiff both arc principals. 17 Johns. 

169; 9 Wend. 336; 4 Green!. 42 L ; 24 Maine, 534. 

N. A.b&ott, for defendant. 

• A poor debtor's bond is conditional, and no absolute liabil

ity accrues upon it, until after a failure to perform some one 

of its conditions within the time specified; hence, before the 

liability becomes absolnte, by non-performance, ( if not after,) 

it is competent for the obligee, without consideration, to give 

up the bond, or cancel it, or waive the performance of its 

conditions. 
But if the conditions of the bond in suit, could not have 

been waived, without consideration, a sufficient consideration 

was proved. 
If there is no consideration expressed in the paper intro

duced in defence, there is in the testimony of the witnesses; 

and the consideration for an agreement in writing, may be 

proved aliunde. Staples testified that the plaintiff admitted 

that the bond had been settled or arranged. That admission 

is equivalent to an admission that the bond had been settled 

or arranged, by the payment of a specified consideration. If 
a man admits that he has sold an article, the word "sold" 
carries by implication every thing necessary to constitute a 
legal sale. 

So the admission, in this case, that the bond was settled 
or arranged, carries by implication whatever is necessary to 

a valid settlement or discharge of the bond. 

'l'he plaintiff by his agreernent, induced the principal de
fondant not to disclose, and now seeks to take advantage 

of the omission, which he himself occasioned, and thereby 

charge the surety in the bond. Such an effort is manifestly 

in violation of the plainest principles of moral honesty; and, 

if sanctioned by our courts of justice, would be a reproach to 
our lawG. 

TENNEY, J. - By a written memorandum signed by the 

plaintiff after he was notified by the principal obligor, of the 

iintention of the latter to take the poor debtor's oath in fulfill-



412 EASTERN DISTRIC'I'. 

Burrill ~·. Saunders. 

ment of one of the conditio~s of the bond, and before dis
closure, it was agreed that the bond, which was not with
in the reach of the plaintiff to be delivered up, should be 
made void, the debtor discharged from arrest, and the surety. 
released and discharged from all liability growing out of said 
suretyship, leaving the judgment still unsatisfied and in full 
force against the debtor. This memorandum was not under 
seal and no consideration is expressly stated therein to have 
been received by the plaintiff; and of itself is insufficient as 
a release. But the agreement, notwithstanding, may be effec
tual to cancel the bond, if a consideration is proved aliunde. 
Statutes of 1851, c. 113. [213.] 

The case finds, that after the service of the citation upon 
the plaintiff, he said no disclonre would be made, that the 
bond was settled or arranged. This, unexplained, imports a 
valid transaction ; and the written agreement does not tend to 
show it otherwise. Although the judgment was to remain 
unsatisfied, yet other considerations than that of partial pay
ment thereof may have passed from the debtor to the creditor. 
The language used by the latter will authorize such an in
ference. 

On another ground, the defence must prevail. An ex-
press waiver of the condition may be as effectual without a 
consideration as the performance of that condition. Such is 
the case of an indorser upon a promissory note or bill of ex
change. He is discharged ordinarily, unless demand is made " 
upon the maker or accepter, and notice thereof seasonably 
given to him. If however he waives the right of demand and 
notice, without consideration, he is absolutely holden. 

The express agreement of the plaintiff, that the bond was 
void, made after he was cited by his debtor, and before the 
time appointed to make the disclosure, mnst be treated as a 
relinquishment of the right to hold the obligors upon the bond 
on account of the failure to fulfil the conditions, and the 
waiver became effectual, without consideration. 

A different construction would make the plaintiff guilty of 
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a successful attempt to practice a gross moral fraud, in order to 
fix by law, the liability of the surety. 

P laintijf nonsuit. 

NrcKERSON versus SAUNDERS. 

An agreement, made by the grantee at the time of the sale and conveyance of 
the land, to pay a sum additional to that expressed in the deed, is valid and 
binding. 

Nor is its validity impaired, if the additional sum rests in contingency. 

And such contract may be enforced, though made by parole. 

ExcEPTIONS from Nisi Prius, R1cE J., presiding. 
AssuMPSIT, for money had and received. 
Plaintiff, in 1846, sold to the defendant a piece of land 

and gave him a warranty deed. 'l'he consideration named in 
the deed was paid. 

At the time of the sale, a petition was pending before the 
county commissioners for an alteration or discontinuance of 
a road which passed by the land. Subsequently the road was 
discontinued and damages allowed therefor, and paid to de
fendant to the amount of fifty dollars. 

The plaintiff proved, that at the time of the sale of said 
land, it was agreed by parole between them, that in case the 
road should be altered or discontinued and damages allowed 
therefor, the plaintiff should have the same as a part of the 
consideration of said sale. The admission of this testimony 
was objected to, but admitted by the Court. A verdict was 
returned for plaintiff and the defendant excepted. 

N. Abbott, for defendant. 

A. T. Palmer, for plaintiff. 

TENNEY, ·J. - Though it has been held in this State, that a 
grantor in a deed of conveyance of land, is estopped to deny 
that he has received the consiueration, which he has expressly 
acknowledged in the deed ; it is well settled, that it is compe
tent for him to prove an additional consideration not expressed. 
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Tyler v. Carltnn, 7 Green!. 17 5, and cases cited. With as 
great propriety, may he receive a sum of money, in the hands 
of a third persou, which by the agreement, made and com
pleted, when the deed was executed and delivered, was set 
apart and agreed to belong to him. This tends in no degree 
to contradict the deed ; as between the parties it becomes the 

property of the grantor, and if it should afterwards be paid to 
the grnntor, the latter would hold it in trnst for the former. 
If the additional sum re;;ts iu contingency, the principle is no 

less reasonable and is equally applicable. 
In this case the grantor received the full sum agreed upon, 

as the value of the land, sit llated as it was at the time of the 
conveyance. Bnt there was a petition pending for an altera
tion, or discontinuance of a road, which passed by the land; 
and it was agreed that "'lrntever sum should be allowed as 
damages for the alteration or discontinuance of the road, the 
plaintiff should have as a part of the consideration. The 
sum was allowed, and received by the defendant. It was at 
the time of its receipt, the money of the plaintiff, by virtue 
of an agreement, which was in all respects valid; and he is 
entitled to recover it in the equitable action of money had and 
received. Except-ions overruled. 

S1rnPLEY, C. J., and How,um, APPLETON and HATHAWAY, J. J., 
concnrrcd. 

BROWN 1,ersus \V EY:l'.IOUTH. 

Chapter 664, special laws of 18 'l9, provides, "that the property and affairs 
of said corporation, (Goorger; Canal Company) shall be managed by a boarC: 
of dircctnm," and the "treasurer is authorized to receive the assessments due 
from r,toekholclers." 

The treasurer has no authority to pay the debts of the company without the 
order of the directors. ' 

Nor can ho set off the debts clue from, by thor;e due to the company. 

Thus a note, given by a debtor tc a creditor of the company, by an agreement 
with t',eir treasurer to cancel tl,o indebtedmcut of the one by the credit of 
the otlwr, the act being done wit~1out the authority or ratification of th,1 
clirectors, is without legal cousiclcration ancl cannot be enforcecl. 
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ON FACTS AG1rngn. 

AssmHPSIT, on a promissory note for one hundred dollars. 
At the time the note was given, defendant owed the "Geor• 

ges Canal Company" $100, for an assessment on his shares, 
and the company owed the plaintiff $100. The treasurer 
agreed with the parties, that the defendant's debt to the com
pany might be discharged by giving the note in snit to the 
plaintiff, and thereby pay to him what the company owed 
him. The plaintiff took it and gave a receipt to the com~ 
pany for that amonnt of his claims against them, and the 
treasurer gave to defendant a receipt for what he owed the 
company. 

A nonsuit or default is to be eutered, as the Court should 
find the law to require. 

W. G. Crosby, for plaintiff. 
The defence here probably is, that there is no valid con~ 

sideration for the note. 
Whether the treasurer of the company had authority, by 

virtue of his office, to pay a creditor of the company in money 
or choses in action belonging to them, is not a proper matter 
for consideration in the present case. If the treasnrer has 
paid to the plaiutiff the amount of his claim against the 
company, and in so doing misappropriated company funds, 
that is a matter with which this defendant has nothing to 
do. It is i~material to him what became of his note, so far 
as his legal rights are concerned. 

The treasurer, as the very title of his office implies, was 
anthorized to receive payment for all debts due the company

1 

and to give the proper acknowledgment therefor. The de
fendant was indebted to the company in the sum of $100: 
that sum he paid by giving the note in snit; the mode of pay-• 
ment was satisfactory to the treasurer, who thereupon gave 
him a receipt. His debt then was paid to the company and 
the disdrnrgc from that liability constitnted a good and valu
able consideration for the note. 

But without this, and apart from it, there is a valuable 
consideration for the note. The plaintiff was a creditor of 
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the company, and in consideration of defendant's promise to 
pay him $100, discharged the company from their indebted
ness to that amount. The relinquishment of his claim con
stituted a good consideration for the note, even if defendant 
reaped no benefit from it. Chicle v. Trevett ,y als. 20 Maine, 
462. 

Abbott and Howes, for the defendant. 
The note is void for want of consideration. A treasurer of 

a corporation has no authority, by virtue of his office, to pay, 
much less to compromi~:e the liabilities of the corporation, 
without special authority. He has no authority, by virtue of 
his ofllce, to receive any thing in payment of debts due the 
corporation, except money. His official duty does not extend 
beyond receiving money due the corporation and paying it out 
in obedience to votes of the corporation, or orders drawn or 
given by the directors. 

"rhe treasurer of the Georges Canal Company, by virtue of 
his office, had no right or authority to enter into the agree
ment and arrangement he did with the plaintiff and defend
ant. Hence, he acting without the scope of his authority, his 
acts did not bind the corporation. His receipt, given to the 
defendant, acknowledging the receipt of one hundred dollars, 
the defeudant owed the company, is only prima facie evi
dence of payment, subject to explanation; and as the case 
finds that no money, or e\·cn other property was actnally paid, 
but that the receipt was given under an unauthorized agree
ment with the treasurer and plaintiff, it is very obvious that 
the receipt does not discharge the defendant's liability to the 
corporation, unless the corporation subsrn1uently ratified the 
doings of the treasnrer, which fact does not appear. 

The defendant's liability to the corporation, is the same 
now as it was before the note was given; and if he should 
be compelled to pc.y the note to plaintiff, he would have to 
pay his assessment to the corporation, the same as if the note 
had not been giveu. 
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RicE, J. - 'I'he only question in tbe case is, whether the 
'treasurer had authority by virtue of his office to bind the 
company by the acts which he performed. 

The ordinary duties of a treasurer are to receive, safely 
keep, and disburse under the supervision of the directors, the 
funds of the company. 

'l'he charter of the company, c. 564, special laws of 1839, 
~ 10, provides "that the property and affairs of said company 
shall .be managed by a board of directors, not less than three 
~1.or more than seven." 

The treasurer by the charter was authorized to receive as
sessments due from stockholders, but he had no authority to 
pay;Jhe debts of the company unless by order of the direc
tors, nor to cancel, compromise or off-set, claims due from 
the company by those due to it. Any attempt on his part 
thus to control the business of the company would be to 
assume powers specifically conferred by the charter upon the 
directors, and all such acts, unless ratified by the company, 
would be void. 

The arrangements out of which the note in suit originated, 
::are to be viewed together, as constituting one tramaction, 
in which the treasurer very clearly exceeded his authority. 
'There is no evidence that his acts have been ratified by the 
,eompany. They are, consequently, without validity, and no 
,legal rights could fpring from them to the parties thereto. 
The note in suit is therefore w ithont legal consideration. 

A nonsuit is to be entered. 

SHEPLEY: C. J., and TENNEY, l-IATIUWAY and APPLETON, 

J. J.1 concurred. 

(*) N1cKERSON versus N1cKERSON. 

A motion to ·dismiss a suit for an alleged insufficiency of service, must be 
made within the time prescribed by the rules of Court for pleading in abate
ment. 

Upon the party who urges the allowance of the motion, rests the burden 
·of proving that it was presented within the prescribed time. 

VOL. XXXVI. 53 
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If snch proof be not made, the motion will be ufa,,llo rred. 

ON ExcEPTIONs from Nisi Prius, RICE, J. 7 presiding. 
BILL IN EQUITY. 

'l'he defond::mt moved that the bill be c1ismissed for want 
of a sufficient service. The motion was resisted by the 
plaintiff, but was sustained by the Judge who ordered that 
the bill be dismissed. 

'11 0 that order the plaintiff excepted, 

N. Abbott, for the plaintiff. 

Sprague, for the defend ant. 

APPLETON, J. -Tbir, Court are authorized by R. S. c. 96, 
§ 9, to "establish and record all such rules and regulcf~ions 
as may be necessary, resp,3cting the modes of trial and the 
conduct of business, not being repugnant to hnv, whether in 
relation to suits at law or in equity." These mies and regu
lations have the authoritative force of law and while they 
continue the Court can no more dispense with their require
ments, than if they had been enacted hy the Legislature. 
By rule 18, pleas in abatement must be filed within two days 
after the entry of an action. By ~ 10 of the statute before 
referred to, the bill or complaint in equity process may he 
inserted in a writ of attachment and served on the ad verse 
party like other writs or summonses in civil a,~tions. The bill 
in this case is alleged not to have been served in compliance 
with the third rule in equity. 18 Maine, 44'1. The defend
ant moved its dismissal for want of service, but it does not 
appear when his motion was filed. 

If the defendant would avail himself of any defect in the 
service, he must show affirmatively that he is entitled, accord
ing to the rules of Court, to take advantage cf tho defect for 
which he seeks to abate the process of the plaintiff. If it be 
by plea in abatement, it must appear that it was seasonably 
filed. Nothing must be left to presumption. If it be uncer
tain when it was filed, it may be treated as a nullity or the 
plaintiff may demur to it. 

Instead of resorting to a plea; the defendant in this case 
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has filed a motion, but the form in \vhich he attempts to ac
complish his purpose cannot increase or enlarge his rights. 
The motion mnst be filed within the time allowed for pleas 
in abatement, else it must be overruled. To decide other
wise wo11ld be to repeal the rule. Trafton v. Rogers, 13 
Maine, 315; Maine Bank v. Harvey, 21 Maine, 38. As it does 
not appear when the motion was filed, from any proof in the 
case, it may have been long after the time, in which, by the 
rules of Court, it should have been done. 

E:rceptions sustained. 
Motion overruled. 

SHEPLEY, 0. J., and TENNEY and HATHAWAY, J. J., con
curred. 

(*) HATCH o/ al. versus NoRRIS ,5" al. 

It is not a joint relief bond, given by all tbe execut,ion-dcbtor8, as principals, 
bnt it is a separate bond given by each, which, under the statute, entitles to 
a release for arrest. 

Such joint bond, however, though not a statute bond, is valid at the common 
law. 

Each principal obligor, in a joint bond, is a surety for his co-obligor. 

ON REPORT from Nisi Prius, R1cE, J., presiding. 
DEBT on a joint relief-bond, givell by two joint debtors as 

principals, with sureties to procure their release from arrest on 
execution. One of the principals a!ld one of the ,sureties 
were defaulted. The other principal aud the other surety de
fended. They introduced a certificate of two justices of the 
peace and qnorum, that one of the principals had been dis
charged upon taking the poor debtors' oath. They also intro
duced evidence, thongh objected to, showing that the other 

principal was without property. 
The case was submitted to the Court, with power to draw 

inferences from the admissible testimony. 

Williamson and Palmer, for the plaintiffs. 
'11 he bond being in form usually taken under the statute 
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and in all things according thereto, is a statnte bond, if it is 

competent to join the two debtors iu one bond. 

Does the joining them divest tho bond of any esselltial 

qualities or add to it any stipulation not authorized by the 

statute? 

The Court is to draw all necessary legal inferences from 

such of the testimony as ie legally admissible iu the case. 

The principal debtors were the 1mrty defendaut in the 
execution, and there can be uo pretence, that the arrests were 

illegal. It was no part of the officer's duty to furnish a bond 

for them to sign, neither is it the fact or the presumption, that 

he did so. The bond was tendered by them to the officer, 

and upon it they claimed to be discharged, aud the form, 
whether joint or several, was a matter of their own choos

ing. It entitled them to be discharged from the cnstody of 

the officer. To have detained them after would have been 

illegal on the part of the oilicer; it would have been a dmess. 
Having chosen this mode they are estopped to complain. 
TVhite.field v. Longfellow, 13 Maiue, 146. 

A strong analogy to this case will be found in Dwinel v. 
Soper, 32 .Maine, 119. 

If the bond by statute is a joint and several one, then at 
least, the smeties are holden for the principals severally or 
jointly. 'l'he principals m:ght join or sever in their efforts to 

obtain the benefit of the relief law. At any rate the execu

tion creditors could not hir:der them. 

The true rule is to consider both debtors as one party, and 

so they are in the bond ; the conditiou being, that they botht 
not one of them alone, shall perform, though one might dis<

charge himself in one mod3, and the other in another. 

C. P. Brown, for the defendants. 

APPLETON, J. - It appears that Norris and Crosby, judgment 
debtors in au execution, in fovor of the plaintiffs, having been 

arrest2d thereon, gave a jciut bond, conditioned that if they 

should in six months from its date cite the creditors before 

two justices of the peace a1;,d quorum, and submit themselves 
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to examination, and take the oath prescrihed in the twenty
eighth section of c. 148, of R. S., or pay the debt, interest, 
cost and fees arising in said execution, or deliver themselves 
into the custody of the keeper of the jail in Belfast, aud go 
into close coufinement within said six months, then their 

obligation was to be void, otherwise to remain in full force. 
It is in proof that Crosby, one of the principals in this bond, 

so far as related to himself, performed its conditions and 
obtained a certificate of his discharge as a poor debtor. 

The two judgment debtors are described in the bond as 

principals, and such is their relations to their creditors and 
sureties; but as between themselves, each is principal for the 
performance of the condition, so far as relates to himself and 
surety for his co-principal obligor, that he will dnly perform 
the conditions to be by him performed. 'fhis is the law in 

all cases between principals. As betw·een them, each is prin
cipal for his share, and as to the rest, a surety for his associates. 

Goodall v. Wentworth, 20 Maine, 322; Craft v. Mott, 4 
Corns. 603. The performance by Crosby of his part of the 

conditions of the bond cannot relieve him from his obligations 
as surety for Norris. 

The bond in this case having been signed by more than 
one debtor, cannot be regarded as a statute bond. By R. S., 
c. 148, '§. 20, the debtor arresrnd or imprisoned on execution, 
to procure his release, shall give a bond conditioned "that he 
wil11 within six months thereafter cite the creditor before two 
justices of the peace and of the quorum, a!1d submit himself 
to examination, and take the oath prescribed in the twenty

eighth section of this chapter, or pay the debt, interest, costs 
and fees arising in said execution, or deliver himself into the 
custody of the keeper of the jail into which he is liable to be 
committed under said execution." All the acts to be done 
and performed in the condition are personal acts, to be done 
and performed alone, and not jointly. Every stipnlation in 
the condition looks to a performance by the obligor alone. 
The various provisions of the statute have reference to a 
several bond and a several performance. The arrest of each 
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debtor is a separate and distinct act of the officer. The 

citation to the creditor, the selection of the justices, are the 

individual acts of the debtor thus citing and selecting. The 

examination of the debtor, and the oath to be administered, 

and the certificate of discharge which may be given by the 

magistrates, are all several in their nature, as well as by the 

Ia11guage of the statute. If there be fraudulent concealment, 

the person so fraudulently concealing is to be deemed guilty, 

and to be punished for his own acts. From the arrest to the 
final conclusion by discharge or imprisonment, every provision 

of the Act specially applies to several acts of each debtor and 

to several bonds to enforce their performance, and to several 

disclosures and certificates by which each is to be relieved 

from the penalties attached !o the nou-performance of the 

conditions therein specified. 

It is the dnty of the debtor to furnish his boud. The 

principal defendants having been arrested, have procnred their 

discharge in consequence of giving the bond in snit. They 
have uot performed its conditions. There is no evidence that 
it was not voluntarily given. It is therefore good at common 
law. From the proof the plaiutiff is entitled only to uominal 
damages. J11dgme11t is to be rendered for the penalty of the 

bo11d and full costs, and exerntion to issue for one ceut, as 
damages. Howard v. B:rown, 21 Maine, 385; fVallace v. 
Carlisle, 20 Maine, 37.1, Defendants defaultld. 

SHEPu.:v, C. J., and T1rnNEY, RICE and HATHAWAY, J. J., 
co!lcurred. 



PENOBSCO"I', 1853. 

Huckins v. Cushing. 

COUNTY OF PENOBSCOT. 

(*) HucKINS versus OtrsmNG. 

By the charter of the Penobscot Boom Corporation, a toll or boomage is 
allowed upon logs catched and rafted in the boom. 

To secure such toll, there is given to the corporation a lien on the logs. 

This lien is dissolved by a voluntary and unconditional delivery of tho logs to 
the owner. 

Logs, after being so delivered, were sold by the owner, to whom, among other 
compensations, the vendcc gave a note to pay to him the amount of the 
boomagc; - In a suit by the vendor upon the note, - Held, that a payment 
of the boomage made by the vendcc to the boom corporation, without request 
of the vendor, was a voluntary act and constituted no defence. 

ON REPORT from Nisi Prius, APPLETON, J., presiding. 
AssuMPSIT. 

The plaintiff had 172 mill-logs in the Penobscot boom, 
They were entered on the books of the boom corporation as 
the property of the plaintiff; and the boomage was charged 
to him. '11 hey were subject to the lien for boomage, $26, 13. 

On the 15th of May, 1851, the treasurer of the corporation, 
by his written order, directed the boom agent to deliver them 
to the plaintiff, and the plaintiff, by written order, directed 
the agent to deliver them to M. Woodman, which was ac
cordingly done, Woodman being the man commonly employ~ 
ed to rf:ceive logs at the boom and to run them to a place 
where they could be secured below. Woodman's charge was 
$8, 16. At that time there were large charges by the boom 
corporation against the plaintiff for booming other logs, ancl 
the plaintiff had unsettled counter claims. The plaintiff sold 
the 172 logs to the defendant and, among other compensa•• 
tions for them, received the following paper, signed by tho 
defendant : -

"June 17, 1851. For· value received, I promise to pay 
John Huckins the amount of the Penobscot Boom Company's 
charge for boomage on the logs, [ described,] and also the 
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amount of ,voodmau':, charge for dropping away said logs 
from the boom." 

It is npon thir; promise that this suit is brought. 
On Sept. 20, 1851, the bill for the boornage was present~ 

ed by the boom treasurer to the defendant for payment, and 
it was paid hy him. 

1'be case was submittted to the Court with jury powers as 
to inferences of fact. 

Rowe ~ Bartlett, for the plaintiff. 

A. W. Paine, for the defendant. 
Does the payment made by the defendant to the boom cor

poration, for the boomago, discharge him from paying again 
the same amount for the same thing ? The intent of the 
parties obviously was, that the defendant should pay the boom
age. ~rhis he has done. On the best view for the plaintiff, 
he owed for the boomage to the corporation, and the defend
ant owed him for the same. On this view there is a presump
tion of promise from the defendant to the corporation, on 
which a suit was maintainable. Dearborn v. Parks, 5 Green!. 
81. 

Fur'ther, it was neces:smy for the defendant to make the 
payment in order to protect his logs from the boomage lien. 

HATHAWAY, J. -The plaintiff had one hundred and sev
enty-two logs in the Penobscot boom, and on the fifteenth 
day of May, 1851, John "\Vinn, treasurer of the boom com
pany, gave him an order for them, and the plaintiff thereupon 
gave an order for their delivery to "\Voodrnan, "who made it 
his business to drop away logs from the boom." 

It appears by the testimony of ·winn, that the logs were 
delivered before he got his pay for the boomage, and that one 
hnndred and forty-four of them were delivered prior to June 
17, 1851, on which day the defondant gave the plaintiff bis 
obligation for valne received, promising to pay hirn the com
pany's charge for boomage on the logs, and Woodman's charge 
for dropping them away from the boom, upon which obliga
tion this action was brought. 
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There seems to be no controversy as to the amount of the 
boomage and Woodman's charge, which are specified in a 
bill of particulars annexed to the writ ; but the defendant 
resists the claim for boomage upon the ground that he paid it 
to the boom company, 20th September, 1851, and Mr. Winn, 
the treasurer, testifies that he did call and pay it to him on 

that day. 
If the boom company had a lien on the logs for boomage, 

the order given to the plaintiff by Winn, the treasurer, ( which 
was unconditional,) and the voluntary delivery of the logs 

bad dissolved it. 
The plaintiff did not request the defendant to pay the boom

age to the company, nor does the case find that he ever 

promised to pay it to them as a condition of getting the logs. 
The defendant could not thus, by his unauthorized inter

ference with the unsettled business of the plaintiff with the 
boom company, change their relations to each other as debtor 
and creditor, without the plaintiff's consent. 

The payment of the boomage to Winn, was entirely volun
tary on the part of the defendant, and cannot legally avail 
him in defence of the plaintiff's claim. 

The plaintiff is entitled to recover the charge for boomage 
and Woodman's bill, amounting in the whole to thirty-four 
<lollars and twenty-nine cents, with interest from April 4, 
1852, when a demand was made by Mr. Bartlett, as testified 
by him, and a default must be entered. 

SHEPLEY, C. J., and TENNEY, R1cE and APPLETON, J. J., 
•concurred. 

(*) HANSON, on Habeas Corpus. 

'The penalty for illcgaliy selling spirituous liquor may be recovered by action 
of debt or by complaint. 

'When recovered by action before a justice of the pea.ce, the judgment is to 
be enforced by execution in the common form. 

In such a case, the issuing a mittimus by the justice for a commitment to 
the jail is unauthorized. 

VOL. xxxvx. 54 
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IJ mu~on, on II,1)Jcas Corpus • 

.Fro·n ,~-1 irnprisG1nncnt ll}),Tl guc:l a n1lttinn1ri, the prfaoncr may oLtain a 

W>;r·~iar0;c by writ of h,:_1.,!x::ts C:JiJWS. 

()N HAllEAS Con.PGS. 

The inhabitants of the town of Dexter iustitntcd au action 
of dcLt, against Ilanso11, b(:forc a j11stice of the peace, to re
cover the penalty for h:.ivin:; sold spirit11ous liquor i11 violation 
of the st.itute. In that s:1it they recovered a jndgment for 
$10, forfoitnre, and $8,62, Ct;sts. 

Ile claimed rm appeal, nnd was thereupon ordered by the 

justiec to recognize, and also t11 give bond, with sureties; as 
presc1·i bed in the sllt11 te of 1851, c. 211, entitled an Act for 

the st,ppression of clri1iking houses and tippliug shops. He 
howevt~r failed to rccoguize all(l also failed to give the bond. 
After twenty-four homs from the rendition of the j11dgment, 
thn ju,;tice issned a mininrns, comrnauding the officer to com
mit Ha,,son to the public j~1il, oud also commandi11g the keep

er of the jail to dctai11 liiru utJtil he shonld pay said penalty 
and ccsts or be otlwrw ise d :sdwrgcd ill d nc course of law. 

Upou that rnittirnns, Hanson was commitled to the jail, 
He tl1cre applied for a writ of habe11s corpus. The writ was 
gra,1ted, and was adJi'csse[l to the jailer, and 1Ia11sou was 
thcre11pc,11 brought i11to Conrt. \Vbether he was (•ntitled to 

be discharged, was the qncstiou snbmitted for decision. 

](11owfos, for the petitioner. 
Tlie snit agai11st Ha11sou was merely a civil action. The 

judgrne1Jt recovered a,;ainst him was to be enforced, not by a 

rnittimus, but by an cxecutiou in common form. LTpo11 such 
an execution he might ha'le ·paid the money and been dis
charged without bci11g carrit!d by an officer through several 
towus a11d committed to close prison. By the rnittimns, 
which u11conditiom1ily- and pc-rcmptorily re11uircd a cornmit
meut, his rights were iuvaclcd, and tho imprisnnmeut was ille
gal, ,wd he is therr·fme e1Jt1thd to be disclrnrgcid. 

J. Crosby, contra. 

The selling of prohibited liqnor is called in the statute an 
"offeilce." The penalty may be by action or complaint. 
In each form of procccdiug, tlw penalty is the same, Pun-
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ishment should be the cousequeuce of the offence). It is 
absurd to suppose that any dilfereuce in the puuislirncut was 

intended, whether the proceeding was by action or by c:om
plaiut. The word convictiou, in the 6th section of the Act, 

applies as well in cases by actiou as by complaint. An execu

tion could not have enforced the puuishment. The debtor 
might have given the poor debtor's relief bond, ai1d thus 

have defeated the salutary pmposes of the statute. 

APPLETON, J. -The fourth section of statute of 1851, c. 
211, entitled "an Act for the suppression of driukiug houses 

and tippling shops,'' imposes a forfeitme of ten dullnrs and 

cost for each and every sale of spirituous and iutnxic:ating 

or mixed liqn0rs, a part of which are iutoxicating, made con

trary to its provisions. It is provided by <§, 5, that "any for

feitnrc or penalty arising nuder the above section may be 

recovered by an action of debt, or by complaint before any 
justice of the peace or judge of the municipal court, in the 

county where the offence was committed. The rrosecutor 

has his election, which of these remedies he will pursue. 

The defendants in this case brought an action of delit against 
the plaintiff for a violation of the Act referred to, a11J suc

cessf u!l y prosecuted the same to j11dgrnent, from which the 
plaintiff appealed, but failing to furnish the security req11ired 

by statute for the prosecution of his appeal, the magistrate 
before whom the cause was heard issued bis mittimns ll pon 
which he was committed, whereupon tbis writ of habeas 
corpus was sued out at his instance, by virtue of which he 

was released from his imprisnumeut. 
The question raised is, whether a magistrate is authorized 

to issue a mittimus in an action of debt brought to recover 

a penalty nuder the Act of 1851, c. 21 l. The forms of pro

cess are established by the statute of 1821, c. 63. By <§, 3 
of that chapter, the forms of writs aud process to be nsed 

in civil cases triable before a justice of the peace, and appli

cable to the different forms of action, were given. By R. S., 
c. 114, <§, 1, the sixty-third chapter of the :;tatutes of 1821 
remains nnrepealed. r he magistrate is bound to conform to 
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the forms then established until they are changed by an Act 

of the Legislature or altered by the Supreme Court nuder 

the provisions of that section. 1'he respondents elected to 

proceed by action of debt. Neither the Legislature nor the 
Supreme Court have made any alterations in the forms of 

writs or other process. If, as is insisted by counsel, it was 

the design of the Legislature that judgments in actious of 

debt should be enforced by a mittimus, they have made no 

provisions by which such intentio11 can be carried into effect. 
The old mode of enforcing judgments remains unaltered. 

The mittimus is applicable only to criminal procedure and 

was improvidently issued by the magistrate. 'I'he writ of 

habeas corpus was properly granted, and the plaintiff is to be 
discharged. 

SHEPLEY, C. J., and TENNEY and RICE1 J. J., concurred. 

(*) INHAB'Ts OF BREWER versus INHAB'-rs OF LINNAEUS. 

A domicile, being once fixed, is deemed to continue until proved to have been 
actually changed. 

The residence of tbe wife, (her husband being more than twenty-one year& 
of age,) is pr;ma Jacie evidence of his domicile, and iu the absence of con
trolling proof is couclusiYe. 

Absences for longer or shorter pcrLods, for temporary purpo.scs, do not change, 
the domicile. 

Thus an enlistment and service for five years in the e.rmy, do not necessarily 
show a change of domicile. 

ON REPORT from Nisi Prius, APPLETON, J., presidillg. 
Assm1Ps1T for the support of two poor persons, whose 

settlement was alleged to be in the defendant town, and the 

que8tio11 to be settled relattd wholly to the place of their 

settlemeut. 

Testimony upon the stand and also several depositions were 

introduced. 

The case was submitted to the Court upon the testimony. 

Fessenden, for the plaintiffs. 
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Cutting a11d Palmer, for the defendants. 

HATHAWAY, J. -Assnmpsit for the support of two paupers, 

the wife aud child of Calvin G. Cookson. 

By the report of the case and the depositions therein refor

red to, it apperus that Cal vi11 was born in Belmont, Sept. 19, 
1621; that about two years after his birth, his father aban

doned his family and uever rared for them since; that Calvin 
was provided for by his mother; that she lived at sundry 

places, among her relatives, till June, 1836, when she went 

to Linnaeus and he went with her, and she continued to re

side there until April, 1848 ; Calvin resided there with her, 

excepting one year, till April 15, 1839, when he enlisted as a 
soldier for five years, and entered the United States' service 

at the barracks in Houlton. He was mr:rried September 21, 
1841, and his wife went to Linnaeus and resided there with 

lrnr husband's mother and brother, on a farm which Calvin 

and his brother had bargained for and had a bond of in 1840; 
and she continued to reside there constantly, from the time of 

their marriage till they came to Brewer, excepting that she 

was with him at Houlton, in one y£,ar, from September to 
May. When he enlisted he left his citizen's clothes at Lin
naeus and kept them there, and left two heifers there on his 
place. He al ways considered Linnaeus as his home and bad 

no intention of leaving it; and while at Houltou, where he 

was stationed till Sept. 12, 1843, he got leave of absence as 
often as ouce a month, and went to Linnaeus as to his home, 
and while there used to work upon bis land ; felled trees and 

hired them felled. His company was ordered to Rhode Island 

Sept. 12, 184:3, and he went with them; got a furlough Jan. 

15, 1844, and returned to Linnaeus, where he continued to re

side till he removed to Brewer, April I, 1848. 
The single qnestion presented by the facts in this case is, 

whether or not Calvi11 G. Cookson gained a settlement iu Lin

naeus, before he removed to Brewer with his family. By the 

sixth mode of gai11i1Jg a settlenrnnt, as provided by statute, c. 

32, ~ l, a residence of five years together of a person twenty-
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one years of age is reqnired. Tl1c "residence" rcqnired by 
the stat11te mca11s tlrn same thing as "having his home" there, 
l(cniwbunk-porl , .. H11..z-fo11, 2G Mai11c, (i7 --8, and wbe11 the 
home is 011ce fixed it co11t1n11es till it is actually changed. Ab
se11C'es, of longer nr shmter dnratiou, oftcu occur, and the dom
icile remains uncha11ged. Domicile depends on residence and 
iuteution. JVay11e v. Greene, 2 l Mai11c, a57. Calvin testi
fied as to his iutcntio11s, tllld his couduc-t seems to have con
currPd with ltis testimony. His sitnation and cond11ct an~ facts 
in the case. He had no act1rnl home before he enlisted but 
at Linnaeus. So far a:, a minor could do it, he manifested 
the intention of making that his home, by contractiug for a 
farm iu 184.0. He cont:inued to mauifc:st that inte11tio11 while 
at Ho11lton, by working and hiring the labor of others upon 
it. When he marriPd, his wife lived upon it, and wheu dis
charged from the army he returned to it. His wife lived in 
Li11uae11s more tha11 six years after her marriage, and more 
thall five years after her llllsLa11d was twenty-one years old. 

The reside11ce of the wife is prima Jacic evidence of the 
domicile of the husband. Greene v. lVindlwm, t:3 Maine, 
22,i. In the abseuce of any proof to the contrary, it is con
clusive. 

The case at bar preseuts no tertimony to control or impair 
the full effect of the resideuce of the wife, as evidence of her 
h11sbat1d's home. His bei11g in the army, and her being with 
him at the barracks a few months, had 110 more effect to pre
vent his gaining a settlement th::rn any other temporary ab
sence at service wonld have had. Opiuion of the Judges, 1 
lVIctc. 5t:l0. 

The conclusion is, th1t Calviu G. Cookson had a residence 
in Linnaeus, within the meaning of the statute, for five years 
together, after lie was twe1Jty-ot1e ye~Hs of age, aud gaiued a 
settlcrnent there, and that h:s wife aud child had a scttl,rn1ent 
there derived from him, aud, as agreed by the parties, a de
fan It must be entered. 

SHEPLEY, C. J., and TENNEY, RrcE and APPLETON, J. J., 
concurred. 
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(*) DENNISON versus )iAsON '5'· al. 

On an appeal by a respon<lent from a ju<1gmcnt on process of forcible entry 
and detainer, the statute rc,p1ireri him to recognize to pay rmch co:;ts as may 
be adjudged against him, and to pay such rca:;onal,Ic intcrveuing rm1t, ar; fco 
jur;Licc slrnll adju<lgc, in case his judgment shall not be reversed on the 
appeal. 

A recognizance, given upon such an apreal, is void, if it be conditione<l for 
auy Ferformance or payment 110t prescritcd by tlcc statute. 

Thus it is void, if it require t11e appellant to prosecute his appeal with effect;-· 
or to pay all costs that may arise in the suit after tl:c appeal; -
or to ray the intervening rent. 

ON REPORT from Nisi Prius, HATHAWAY, J., presiding. 
D1mT ON RECOGNIZANCE. 

The plaintiff, in a process of forcible entry and detainer, 

recovered a judgment in the Police Court of Bangor, against 

Joseph C. Mason, one of the defendants, for possession of the 

land atd for costs $3,38. From that j11dgment Mason appealed 

to the District Court, and jointly with Leighton, the other 

defendant, entned into a recognizance to the plaintiff, the 

condition of which was, that "he shnll and do prosecute with 

effect an appeal by him made [from the judgment, which is 
recited,] at the next District Court to he holden, &c., and 
shall pay all costs that may arise in this snit after the appeal, 
and pay the intervening rent, adjndged to be one hundred ::md 
tweuty-five dollars per year. 

Upon that recognizance, this suit is bronght. 
The case was submitted to the Comt. 

J. Godfrey, for the plaintiff. 

Cutting, for the defendants. 

APPLETON, J. -The defendant Mason, having been bronght 

before the Police Judge of tho City of Bangor, on a com

plaint made by the plaintiff under the statute of forcible 

entry and detainer, was by him adjudged guilty of the of

fence set forth in the complaint, from which jr:dgment he 

appealed, and entered into a recognizance to the plaintiff, 

among other things, to "prosecute u·ith dfect an appeal by him 
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made, from a judgment given against him in the Police Conrt 
for the City of Bangor, on Monday, &c., for the possession of 
lands and tenements of the said Mary C. Dennison, nnlaw
fully held and detained by the said Mason," &c., to "pay all 
costs that may arise i11 th is suit after the appeal, and to pay 
the intervening rent of said premises, adjudged to be 011e 

hundred and twenty-five dollars per year)' 
By the latter clause of R. S., c. 128: -§, 4, "either party 

may appeal from the judgment of the justice, upon issue join
ed, to the next District Court, recognizing as aforesaid, to pay 
such costs as may be ac[iudged against him/ and if the de
fendant appeal, he shall recognize to pay snch reasonable in
tervening rent for the premises as such justice shall adjudge, 
in case his judgment shall not be reversed on such appeal." 

'l'he provisions of the recognizance, as taken by the m::ig
istrate, are entirely at · variance with those required by the 
statute. That docs not authorize it to he taken to prosecute 
the appeal" with effect." Owen v. Daniels, 21 Maine, 182, 

By the statute rccognizcmce the liability of the principal is, 
to pay "such costs as may be adjudged against him." By 
the one under considera''.io11, he is to pay "all costs that may 
arise in this snit after the appeal." But all costs that may 
arise in the suit after the appeal may not be adjndged against 
him, nor should he be required to pay them. 

The obligation to pay such reasonable intervening rent as 
such justice shall adjudge accrues by the statute only "in 
case his judgment shall not be reversed on such appeal." But 
in this recognizance the words "in case his judgment shall 
not be reversed" are omitted. Now to pay the reasonable 
intervening rent, and to pay the reasonable intervening rent in 
case the judgment of the magistrate appealed from shall not 
be reversed, are very. different obligations. The oue is an ab
solute undertakiug, the other a conditional one. In the latter 
case, the liability of the party recognizing may never attach, 
while in the former it arises at once upon his entering into the 
recogniznnce. 'l'he magistrate had no legal authority to re
quire of a party claiming an appeal, and as a preliminary to 
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granting it, a recognizance upon conditions so materially dif
ferent from those which the statnte prescribes, and so opposed 
to the just rights of the defendant. 

If this recognizance should be sustained, it is difficult to 
perceive any conditions which a magistrate may not impose. 

P laintijf nonsuit. 

SHEPLEY, C. J., and TENNEY, RICE and HATHAWAY, J. J., 
concurred. 

(*) MARTHA BARKER versus PRENTISS M. BLAKE. 

An action of dower may be maintained upon a demand made of the tenant's 
grantor, snch grantor being, at the time of the demand, tenant of the free
hold. 

A sale of land for the non-payment of a tax upon an inhabitant, in which he 
was asssssed not only for his own land but for land which he never owned, 
or occupied, or claimed is merely void. 

ON REPORT from Nisi Prius, APPLETON, J., presiding. 
DowER. 
In 1832, Richard Treat took a conveyance of lot No. 10, 

Summer street, Bangor. 
In April, 1832, he conveyed to Baldwin, who owned the 

adjoining lot, "four feet off south side of No. 10." 
A divisional fence was put upon the line, by which the 

four feet were fenced off to Bald win, who has ever since oc
cupied the same as a part of his enclosure. 

In Sept. 1832, Treat conveyed to Taylor the lot No. 10, 
" excepting four feet off south side." 

In 1836, the title of Taylor, through mesne conveyances, 

became the property of John Barker, jr., the demandant's hus
band, who resided thereon from that time till his death in 
1851. 

In that year, after his death, a demand of dower was made 

by the demandant upon S. H. Blake. The demand was in 
writing, and described the land, in which dower was de
manded, to be '' all that part of lot No. 10, on Summer street, 

VoL. xxxv1. 55 
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except a strip of fonr foct in width off the southerly side 
thereof." 

The tenant, as a defc11cc to the suit, set up a title in him

self nnder two deeds from the collector of taxes, upon sales 

made by him for non-payment of the taxes of 1840 and 18'11. 
The tax of both years ,vas on an inventory as follows: -

" John Barker, jr., house and lot No. 10, Summer street.n 

The taxes were upon Barker as a resident. Assessment 

books showed, that the same description of the property had 

been adopted by tho assessors for all the years since 1836. 
The said sales by the collector were made in 1842, to Reu

ben Ordway, of the house and lot 1Vo. 10, :Surmner street. 
Ordway, in 1843, deeded to S. H. Blake lot No. 10, Sum

mer street, excepting four feet off south side. 

In 1852, after the demand of dower had been made on S. 
H. Blake, an<l before the commencement of this suit, he con-

veyed to the tenant, lot No. 10, Summer street, excepting: 
four feet off the south side. 

The case was submitted to the Court for a decision accord·
ing to the legal rights of the parties. 

A. W. Paine, for the demandant. 
The as.;;essments against Barker were for the whole of Jot 

No. 10. Upon those as:iessments, the land was sold, and i$ 
is under those sales, that the tenant claims title. But Barker 
never owned or occupied any more than a part of the lot. 

Four feet of it had long been owned and occnpied by Bald

win. It is only of the residue, that dower was demanded or 

is now sought. 

No argument can be ne.::essary to show, that a sale is void, 

when made upon an assef;sment against an inhabitant for land: 

which he never owned or occupied or claimed. 

Blake, for the tenant. 
The land owned and occupied by Barker had acquired the 

name of lot No. 10. This had long been its designation. By 
this description it was taxed from the year 1836. By this· 

name it was well and ~ornmonly known and recognized" 



PENOBSCOT, 1853. 435 

Barker v. Blake. 

Barker, by paying so many years' assessments, made upon it 
by that name, recognized the name. 

And who shall object to the name, given by a man to his 
own land; whether he chooses to call it Elmwood or Ash
land or Monticello ; 131ack lot or White lot; lot A. or lot W., 
fot No. 10 or No. 50? And it can make no difference by 
what means his lot had become so small or.so large. 

The land was clearly described by a generally understood, 
and well recognized designation. It was enclosed by itself 
and no misapprehension could arise. 

No plan of lots was shown, or even referred to in any of 
the title deeds, used at the trial. If some former proprietor 
had given to the land, including the four feet strip, the name 
of No. 10; surely a sursequent owner might give the same 
name or any other name to a lot reduced by four feet. He 
might have cut his land into smaller divisions, giving to 
.each of them some numerical designation. 

I submit then, that the description in the list of assessments 
was well enough. 

HATHAWAY, J. -The demandant, the widow of John Bark
er, jr., sues for dower in a lot of land, being part of lot num
ber ten, Summer street, Bangor, and the buildings thereon. 
The demand before the commencement of the action was 
duly proved. The case finds that the plaintiff's husband had 
title to the premises during her coverture, by deed from John 
Barker, dated March 11, 1836, which conveyed "lot number 
ten, Summer street, excepting four feet off of the south side;" 
in which land the demandant claims dower in this suit. 

The defenJaut resists; under claim of paramount title, by 
eoliector's deeds, on sale of the land for taxes. The taxes, 
for which the land was sold, were asrnssed "on fohn Barlrnr, jr., 
on house and lot number ten, Summer street," and by this de
scription the land was sold and conveyed by the collector. 

•rne case finds that 1'~. P. Baldwin became the owner of a 
part of lot number ten, April 21, li:'!32, of which he took pos
session, which he has ever since that time retained. The 
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plaintiff's hnsbancl, therefore, never owned or possessed the 

whole of lot number ten, and it is quite clear, that the asses

sors had no right to as~ess to him, his neighbor's land, jointly, 

with that which he owned in severalty, and such assessments 

and the collector's sales and deeds in purnuanee of them were 

utterly void, as affecting the rights of the plaintiff. 

Judgment for tho demandant ; damages to be assessed by 

R. S. Prescott, as agreed by tho parties. 

SHEPLEY, C. J., and TENNEY, RICE and APPLETON, J. J., 
concnrred. 

(*) ALLEN versus B1cKNELL. 

A mortgagee of land, even before condition broken, m.ty take the same into 
possession, if he have made no stipulation to the contrary. 

Such entry may be made without consent of the mortgager; and even if 
made rnani, forti, it gives to the mortgager no legal cause of complaint. 

If the mortgager have personal rropcrty upon the land, the mortgagee, in 
order to perfect his entry, may, upon the mortgager's neglect after reasonable 
notice, remove the same, provided the removal be made in a careful manner 
and to a safe and convenient. place. 

0:v REPORT from Nisi. Prius, APPLETON, J., presiding. 
TROVER, for goods remo,,ed from a store occupied by the 

plaintiff. 
Allen had goods, and traded in a store which ho had hired 

of Bicknell. On Angust 13:, 1849, the parties agreed in writ

ing that Allen should purchase the store and its lot, by giving 

Bicknell fifty dollars more than the same sho11ld be appraised 

by reforoes, agreed upon. In the same agreement it was 

stipulated that Biclrnell should have the store for fifty dollars, 
and should remove it from the land so soon as Allen should 

havP erected a new one. Several other matters were sub
mitted to the referees, who, on August 15, lS49, awarded, 
among other things, that the value of the lot with the store 
was $425. The same was accordingly conveyed to All<rn, 

who on a settlement of all nrntters according to the award, 

gave his note for $402, t/J3 balance due to Bicknell, and 
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mortgaged back the land to secure the note. In that settle

ment the fifty dollars were allowed to Allen, as the price of 

the store, which Bicknell was afterwards to remove. 
Allen's new store was completed and occupied by him a 

few days prior to April 13, 1850. Bnt he had not taken all 

his goods from the old store. Bicknell was then desirous to 

take the old store away, and notified Allen to remove the 

goods from it. This not having been done, Bicknrll, on said 

April 13, 1850, removed the goods a short distance to a 

building of his own, notifying Allen that he could receive 

them there at any time. No part of the mortgage debt of 

$402 had then become payable. It is for this removal of 

the goods, that this action of trover was brought. 

Some days after that removal, Biclrnell undertook to deliver 

the goods to the plaintiff's attorney; but after a part of them 

had been arranged for delivery, the plaintiff replevied that 

part, aud no delivery was effected. 

The case was s11 bmitted to the Conrt for a nonsuit or de-

fault according to the rights of 1 he parties. 

J. S. Peters, for the plaintiff. 

A. W. Paine, for the defendant. 

APPLETON, .T. - It appears from the evidence, that on the 

13th August, 1849, the plaintiff in this action agreed to pur

chase of the defendant a lot of land, on which was a store 

he then occnpicd as his tenaut. By the same agreement the 

value of the store and lot, and other matters in dispute, were 

submitted to three referees, who, on the next day, made their 

award, in which the lot aud store were appraised at four hun

dred and twenty-five dollars. In the agreement of purchase, 

it was stipulated that the defendaut was to "have the store, 

and move it off," and the plaintiff was to be allowed towards 

his purchase fifty dollars for it. A deed bearing even date 

with the agreement before referred to, and conveying the lot 

without any reservation to the plaintiff, was made and subse

queutly acknowledged, but it appeared by a comparison of the 

cousideration of the deed, ,vith the agreement to purchase, 
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and the award of the referees, that the agreed price of the 
store had been deducted from the appraised value of the lot 
and store. A mortgage was at the same time executed to 
secure to the defendant the balance thus found due. 'I'he 
plaintiff, therefore, if he should hold the store, will do so 
contrary to the written agreement of the parties, and not 
merely without having paid auy consideration therefor, but 
when its value has been deducted from the price of the lot 
conveyed. ·whether under such circumstances the equitable 

rights of the defendant to the store would not be protected by 

a Court of Cbancery, it is not necessary now to consider, as 
the legal rights of the parties only, are before us for adjudi
cation. 

The defendant, holding a mortgage which was in force, 
though no part of the sum thereby secured was due, entered 
the store which the plaiutiff had been occupying, gave him 
reasonable notice to remove his g11ods, and, upon bis refusal, 
removed them in a safe and prudent manner to a store near by, 
from whence, it would seem from the evidence, that the plain
tiff might at any time have taken them. 'I'he law is well set
tled that the mortgagee may at any time enter upon the mort
gaged premises, before breach of the condition, and without 
notice, and dispossess the mortgager, unless there be some stip
ulation to the contrary iu the mortgage. Blaney v. Bearce, 
2 Green!. 132; TVilder v. Houghton, 1 Pick. 87 ; Lackey v. 
Holbrook, 11 lvlctc. 458. Even if he enter forcibly, and 
under circumstances which might render him criminally liable 

for a breach of the peace, still such entry will be rightful 
against the mortgagor, and he may retain the possession for 
the purpose of taking tl1e rents and profits eqnally, as if his 
entry had been peaceable and Ullder legal process. Brown v. 
Cram, 1 N. H. 169. Indeed, the authorities all concnr in 
the doctrine, that where a party has a legal right of entry 
upon land, he may enter by force and turn out the person in 
posses8ion, who cannot maiutain trespass therefor against him. 

Hyatt v. ·wood, 4 Johns. 150; Miner v. Stevens, I Cush. 
485. 
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1rhe defendant having a right of entry as mortgagee, might 
legally remove the goods in the store, and wonld not be liable 
for so doing, if after rea~onable notice, the plaintiff should 
neglect or refuse to cau~e their removal, provided it were 
done in a careful and prudent manner and to a safe and con~ 
venient place. Rollins v. Mooers, 25 Maine, 192. 

"A conversion, in the sense of the law of trover, consists 
either in the appropriation of the thing to the party's own use 
and beneficial enjoyment, or iu its destruction, or in exercis~ 
ing dominion over it in exclusion or defiance of the plaintiff's 
rights, or in withholding the possession from the plaintiff un~ 
der a claim of title inconsistent with his own." 2 Greenl. 
Ev. <§, 642. A surveyor of highways may lawfully remove 
wood which encumbers the highway, and if he give notice to 
the owner where he has put it, he will not be held liable in 
trover, though he claim the costs of its removal. Plumer v. 
Brown, 8 Met. 578. So if a ferryman wrongfully put the 
horses of a passenger out of a boat, without further intent, it 
tnay be a trespass, but it is not a conversion. Fouldes v. 
Willoughby, 8 M. & S. 340. 

In the case last referred to, L'd AmNGER says, " in order to 
constitute a converson, it is necessary either that the party tak~ 
ing the goods should intend some Ufe to be made of them by 
himself or those for whom he acts, or that, owing to his acts, 
the goods are destroyed or consumed, to the prejudice of the 
lawful owner." In Hea.ld v. Carey, 2 J. Scott, 977, it was 
held, that to constitute a conversiou of goods, there must be 
some repudiation by the defendant of the owner's right, or 
some exercise of dominion over them inconsistent with such 

right. 
It seems that, after the removal of the goods, the defendant 

with the attorney of the plaintiff, went to the place where 
they were stored for the purpose of delivering them up, and 
that he was then ready to surrender them, but the attorney of 
the plaintiff preferred to take them, or a portion of them, by a 
writ of replevin. At another time there was some conversa~ 
tion about the goods, but no demand was made. The de~ 
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fondcrnt requested a discharge, but did not irnpm;c it ,ts a con

dition upon which alone he would snrrender the goods. 'l'he 

original removal of the goods was legal, and since that time 

there has been no denial of the rights of tho plaintiff, no re
fusal to deliver the goorfa in dispute on demand, and uo claim 

of ownership on the p,ut of the defendant. The action, con-

sequently, is not maintainable. Plaintiff nonsuit. 

SHEPLEY, C. J., and Tf:NNEY, R1cE and HATHAWAY, J. J., 
concurred. 

(.i') LARRABEE versus LUMBERT. 

To entitle a demandant to rccc,vcr for rents and profits in a writ of entry, 
he must set forth a claim for them in his declaration. 

In such action, the rents aml profit,, though specially declared for, arc recover
able only up to tho elate of the ,uit. 

Rents and profits accruing before that date, cannot be sued for and recovered 
in any subsequent action of any form. 

For rents and profits accruing subsequently to the date of the writ of entry, 
and prior to the time when possc,sc;ion is taken by the demanclant, a recovery 
may be had in trcsixtss for mc,me rrofits. 

ON FACTS AGREED. 

TRESPAss, for mesne profits of a store. 
The defendant conveyed to the plaintiff the store 111 1846, 

by an absolute deed, but continued to occupy it till July 10, 
1850. 

On April 12, 1849, the plaintiff in writing notified the 

defendant to qGit. It was admitted that the defcrnbnt could 

prove, if admissible agalnst the plaintiff's objection, certain 

recited facts, in substance as follows : -

At the time of conveying the store, the defeudant procured 

of the plaintiff a loan of notes, of $5000, signed by the 
plaintiff, which the defendant negotiated for his o,vn benefit. 
rro secure tho j)laint~if for that lnat1, the defoudant conveyed 

to him iu mortgage certain mills, and at the same time gave 

to him the unconditional deed of the store, the plaintiff agree

ing to take it only for additional security against the loan. 
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Except for snch security there was no consideration for the 
deed. rrhe plaiutiff refused to give any bond for recollvey

ance, but stated that, if the defendant paid the notes, the store 

should be reconveyed; that he wanted the deed absolute, in 

order that the defendant might be prompted to punctual pay

ment; that he did not wish any thing to do with the store, 

but that if he had to pay the notes and wait three years, "he 

was to have the store." 

The plaintiff had to advance the money to pay the notes, 

and the defendallt afterwards repaid a part of the amount. 

To recover the residne, the plaintiff sued the mortgage and 

obtained the conditional jndgment for the balance due to him 

for his ad vancemeuts, which judgment was folly paid in Oc

tober, 1851. 
On June 4, l 849, the plaiutifI brought a writ of entry to 

obtain possession of the store. In that writ was inserted a 

claim for rents and profits, but it was afterwards stricken out 

under leave to amend, all(] the plaintiff obtained judgmeut for 

possession on June 29, 1850, and took possession by virtue 

of an execution on July 10, 1850. In that suit no recovery 

was had for rents or profits. 
This snit is brought to recover rnesne profits, and was com

menced ou December 9, 1852. 
If the plaintiff is entitled to recover, the damages are to 

be assessed by the clerk. Nonsuit or default is to be e11tered 
as the law upon the facts shall require. 

Peters, for the plaiutiff. 
The proof, as to the plaintiff's verbal promise to reconvey, 

was inadmissible. Healrl v. Jewett, 7 Green!. 435; Ellis v. 
Higgins, 32 Maille, 31; R. S., c. 91, § § 30, 31. 

If there was a tenancy without obligation to pay rent, that 

tenancy was terminated by our notice to quit, on April 12, 
1849. 

But our recovery against the tenant in a writ of entry, 
proves that he was hold iug possession by wrong from the 

beginning. Birch v. lVright, I rr. R. 379; ~Monroe v. Luke, 
1 Mete. 465. 

VoL. xxxvi. 56 
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The case in Massachusetts, Raymond v. Adams, G Cush, 
255, is offered to show, that this sllit for mesne profits is not 
sustainable. Bnt that decision was based upon a rule adopted 
there, that mesne profits are recoverable in the writ of entry, 
without setting forth the claim specially. 

In this State the opposite rule has been adopted. Pierce v. 

Strickland, 12 Shep!. 440; Haskell v. Eaton, unreported. 
The Massachusetts case, therefore, can have no influence 

here. 'l'he case of Piera v. Strickland, is a clear and de
cisive allowance of this action. 

The Court, in Cushing, comment on the 31st s, of their 
statute, which is the same as s, 18 of our statute, and they 
say, "the 31st section expressly provides, that nothing in this 
chapter shall prevent the demandant from having his action 
of trespass for mesne profits or for damages agaiust any per
son, except the tenant in the writ of entry. This is a strong 
implication, that against him the proceedings are conclusive." 

It strikes me, such a conclusion or implication is forced. 
The only meaning and extent of tbat section is this; to wit, 
that a demandant in a writ of entry, who chooses to take 
damages in that mode, shall not by so doing be prevented 
from still another recovery against a co-trespasser. 

That Court intimates, that the new mode of recovery, is an 
abolishrnent of the old form of action. But it cannot be so 
here, because now in every case here, where a writ of entry 
would lie, tlrn process of forcible entry and detainer will. 
Stat. of 1849; c. 98; Stat. of 1850, c. 160. 

We sue for rents and profits up to the time when the de
fendant was actually removed under the writ of possession. 
'l'he jury pass upon the rents and profits. -

How could they determine those, which accrued subse
quent to the date of the writ? How could a demand accruing 
subsequent to the date of suit be legally determined in that 
proceeding ? 

How could the jury assess damages which accrued subse
quent to the verdict, and before jndgment? a fortiori, how 
assess the damages which accrued subsequent to the judg-
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rnent, and before the defendant was actually removed ? Lum
bert was in several days between the date of the execution, 
and his removal. There seems no possible way to avoid an 
action here for something, even if we give the fullest authority 
to the decision in Massachusetts. I cite Larrabee v. Lum
bert, 34 Maine, 79; Gooch v. Stephenson, 1 Shep!. 371; 15 
Mass. 205. 

Rowe ~· Bartlett, for the defendant. 

APPLETON, J. - It was held in Pierce v. Strickland, 25 
Maine, 440, that to entitle the demandant to recover for mesne 
profits in a writ of entry, under the provi&ions of R. S., c. 
145, ~ l4, he mnst set forth his claim for the.m in his writ. 
Of the correctness of this decision we have no doubt. Under 
this section the demandant may recover for mesne profits and 
waste. Whether he will claim either or both is uncertain. 
If he claim either or both, the same reasons exist for giving 
the defendant notice of his several claims and of their extent, 
so that he may know to what he is called to answer, as in any 
other case ; and this notice should be furnished by the decla
ration. The verdict of a jury is based upon and is their re
sponse to the several counts in the writ. It would be an 
anomaly in judicial proceedings for a plaintiff to recover for 
damages not declared for, and whm1 the record would not dis
close the grounds of action, for and on account of which dam
ages have been rendered. Although a change is made in the 
remedy, it could hardly have been intended that a recovery 
should be had for that which is not set forth in the declaration, 
any more in this than in any other action. 

But whether it be necessary that the demandant's claim for 
mesne profits or waste, or both, should be specifically set forth 
in his writ, is a matter purely formal and upon which the 
decision of this case docs not tnrn. The true and material 
inquiries are, whether the statute does or does not prohibit the 
maintenance of any snit for such damages as might have been 
recovered against the tenant in a writ of entry, and if it does, 
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whf:ther the dcmandant may not recover for such damages 

as may have arisen siuce tile iustitution of such suit. 

The action for rnesne profits is an action of trespass, and 

durin:; the continuance of a die-seizin cannot be mai11tained by 

one disseized. Hence a recovery in a writ of entry is ueces

sary to reinvest the owner with the seizin of his estate. When 

possession is regained, the owner is deemed to have been seiz

ed from the time of the unlawful entry of his disseizor, and, 

except so far as he 'may be barred by the statute of limitations, 

may recover for mesne profits to the time of his entry under 

his writ of possession. Dewey v. Osborn, 4. Cow. 329; Em
erson v. Thompson, 2 Pick. 473. 

The R. S., c. lc15, make important changes in the law of 

real estate a11d in the modes by which rights may be enforced 

or wrongs redressed. By ~ 14, it is enacted that the de

mandaut in a writ of entry "shall be entitled to recover in 

the same action, damages :igaiust the tenant for the rents and 

profits of the premises, from the time when the dcmandant's 
title accrued, subject to the limitations hereinafter mentioned." 

By ~ 16, the rents and profits for which the tenant shall 

be liable "shall be Hw clear annual value of the premises 
for the time during which he was in possession thereof," 

after makiug certain equitable deductions. It will be per

ceived, that the mea'sure of damages to which the demand

ant would otherwise be entitled, is by this provision limitecl 

and restrained. At common law the posse$siou of the tenant 

was treated as tortiom.:, aud vindictive damages were allowed. 

In Goodtitle v. Tombs, :~ Wils. 118, GouLD, J., says, "the 

plaintiff in this case/' (which was trespass fer rnesne profits,) 

"is not confined to the very mesne profits only, bnt he may 

recover for his trouble, &c. I have kuown four times the 

value of the mesne profits given in this sort of action of tres

pass; if it were not to be so, sometimes complete jnstice could 

not be done to the party iujmed." In the same case, \V1LMOT, 

C. J., says, "danrnges are not confu1ed to the mere rent of the 

premises, but the jury nrny give more if they ple;1se, as my 

brother GouLD hath truly observed." Iu Dewey v. Osborn, 



PENOBSCOT, 1853. 445 

Larrabee v. Lumbert. 

4 Cow. 338, SUTHERLAND, J., says, "the action of mesue pro
fits is an action of trespass ; and is founded in the principle of 
possession by relation of rei:;ntry. The damages in that ac
tion are not limited to rent. Extra damages may be given." 
A new rule for the estimation of damages is established by the 
statute, favorable to the tenant, yet jnst to the demandant. 
'l.'he tenant, by 1§, 16, is not to be assessed for the value of any 
improvements made by himself. By ~ 17, provision is made 

by which the rents and profits may, in certain cases, be allow

ed by way of offset to the tenant's claim for improvements, an 
offset, which conld not be enforced unless the various rights 
of the parties were to be settled in the writ of entry. 

That the claim for mesne profits, so far as they have accru

ed, must be enforced in the writ of entry, if at all, is abund
antly manifest from <§, 18, which provides, that "nothing 
contained in this chapter shall prevent the demandant from 
maintaining an action of mesne profits, or for damages done to 

the premises against any person, e.1:cept the tenant in a writ 
of entry, who may have had possession of the premises or 
who may be otherwise liable to such action." Let the words 
"ex-cept the tenant in a writ of entry," be stricken out of this 
section, and the right of the demandant at common law, to 
maintain thi>= action, remains unaffected by the enactments of 
the statute. The new provisions of ~ 14 would then be 
merely cumulative. Let them be inserted, and is not the 
meaning of the section changed? Are they not to have some 
effect upon its construction, aud can there he any doubt, that 
they are to a certain extent inhibitory? The only apparent 
object of this section was to prevent the impression, which 
seems to have been anticipated as likely to arise, that the ac
tion of trespass for mesne profits had been prohibited, in all 

cases, by the sections which precede. The obvious purpose 

was to prevent the misconstruction of previous provisions of 
the stat11te. It then authorizes the recovery of damages 

against all persons, "except the tenaut in a writ of entry." 
The necessary and uuavoidable inference is, that as against 
him uo action should be maintained for rnesne profits, which 
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might have been included in snch snit. The intention of the 
Legislature appears to have been, that the title and all inciden
tal and derivative rights, should, as far as practicable, be de
terrni11ed in one suit, as i11 th is mode the conflicting rights of 
the parties might be better adjusted, in pursuance of the new 
rules introduced, and might be sooner determined, and with 
diminished expense. Raymond v. Andrew, 6 Cush. 265. 

But while the writ of entry is progressing to its termina
tion, the trespass of the tenant on the dernandant is contin
ued. 'l'he resistance to his claim, if it be a just one, is a 
continuing invasion of his rights. The demandant recovering 
seizin is deemed by relat :on to have been in possession from 
the first wrongful entry of the tenant, and is entitled to his 
mesne profits dnriug the progress of the suit till his entry 
under his writ of possession. The plaintiff insists, that if 
barred as to all mesne profits for which a recovery might have 
been had in the writ of entry, he is at all events entitled to 
recover those, which conld not have been thns included, and 
we think his claim to this extent is well founded. 

In real actions, the rights of the parties are to be deter
mined upon the state of the title at the time of the demand
ant's suing out his writ. Neither the plaintiff, for maintaining 
his title, nor the tenant in sustaining his defence, can invoke 
the aid of a subsequently acquired title. In assumpsit the 
plaintiff can only declare for what is due. In trespass thP. 
plaintiff cannot set forth. claims for prospective wrongs. As 
it is required, as has been seen, that the demandant in his 
writ of entry should set forth his claim for rnesne profits in 
his writ, it must show the extent and limits of his claim. 
He can only demand damages for the past. He cannot by 
an anticipatory count set forth future contingent and uncer
tain or unknown damages. The clemandaut therefore in a writ 
of entry can only recover for damages which accrued before 
the commencement of his suit. Starr v. Pease, 8 Conn. 54 l. 

The fourteenth and eighteenth sections of R. S., c. 145, 
relate to the same su bjeet matter, and are to be construed 
together. 



PEN0BSC01\ 1853. 447 

Larrabee v. Lumbert. 

To ascertain the Legislative intention the whole statute 

must be regarded. By <§, 14, no new rule is given, as to the 
time to which damages arc to be computed. The general 
rule of the common law consequently remains, by which the 
dernandant is limited in his recovery to those accruing before 
the purchase of his writ. By <§, 18, a prohihition is imposed 
against bringing an action for mesne profits "against the 
tenant in a writ of entry." But this prohibition is to be con
strued in connection with the preceding section and is on] y 

coextensive therewith. In the fourteenth section new rights 

are granted, and so far as regards those rights, to the extent 
of what the demandant might have recovered, he is inhibited 

from commenciug a new suit, and no further. The tenant 
is not relieved from his liability for mesne profits arising after 

the suit against him had been commeuced or judgment ob
tained. Ample provision is made for the trial in the writ of 
entry for all claims which had then arisen, and for all within 
the purview of ~ 14, no subsequent suit can be brought; as 

for all other claims the rights of the parties remain as at com
mon law. A snit may continue an indefinite number of 
years before final judgment without fault on the part of the 
demandant, and unless he can recover rnesne pro.fits in a sub
sequent suit, he is deprived of what is justly due him, and a 
premium is offered to dishonesty. Any other construction of 
the statute will fail to do equal and exact justice to the par
ties. The result is, that the plaintiff mnst recover for the 
mesne profits since the date of his writ of entry. 

'The testimony introduced to show that the deed to the 
plaintiff, though absolute in form, was intended as security 
for a loan, is not admissible. Hale v. Jewell, 7 Green!. 435. 
The judgment in a writ of entry is evidence of the demand

ant's title to recover from the tenant such mesne profits as 
have been received from the premises of which a recovery 

was had in such suit. Withington v. Corry, 2 N. H. 115. 
Defendant defaulted. 

SHEPLEY, C. J., and TENNEY and R1cE, J. J.; concurred. 
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PRATT versus Prnnn:. 

In provir1.g title to n~ui c::itatc b:r- dC':'>Ccnt, a legal 1nnrriagc n1uy be c~taLllshe<l, 
by proof of facts from which it may reasonably be inferred. 

'When the fart of a marriage liy n settled, 0nbincd minister of the gospel has 
been proved, the legal pre:rnmptioa is, that it was clone in accorclancc ·with 
the law. 

The common law cloctl'inc, that ,1 disscizcc of land could not convey, has been 
abrogated by statute. 

A clisscizce, if he haye a right of entry, may convey. 

ON REPORT from Nisi Prius, APPLETON, J., presiding. 

\V RIT OF ENTRY. 

~rhe controversy involved the title to seven acres of land 

described in the pleadiugs, beiug a part of lot No. 20. 
In 1805, the land was conveyed to Hezekiah Wright, who, 

as ,vas proved by a wi1.1Jess on the stand, was married, in 

1810, to Charlotte Sewall, in l\Ionmouth, in the county of 

Kennebec, by Rev. Dr. Gillett, who resided in Hallowell, 
and was then, a!J(l for many previous years had been a 

minister of the gospel, ordaiued a.nd srttled as pastor of 

the South Pari~:h ChmTh. And after that marriage the 
said Hezekiah and Charlotte lived together as lrnsbaud and 
wife nutil the death of the husband, who died in 1815, leav
ing Hezekiah Hartley VVright his only son aud sole heir. 
Hezekiah Hartley ,vright died iu 18-il), leaving his mother, 
Charlotte ·wright, his sole heir, who on Feb. 22, 18:30, con

veyed to the demandant ail her right in lot No. 20. 
The only compensation p:iid for that deed was the demand

ant's own bond, stipulating to pay her three hundred dol

lars, if her title should prove to be a valid one, in such snits 

as he would immediately bring to recover possession of the 

land. 
"fhe tenant was in pose.ession, claiming through several suc

cessive conveyances, under a deed, made by a collector for 

the payment of taxes assessed in 1 R37. What warr,lllty, if 

any, was contained iu the cnilector's deed, the case does not 
show. To, establish the tax title, it was necessary for the 

tenant to prove that tlw collector had advertised, in some 
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newspaper printed in the county, that the land was assessed 

and would be sold at auction for the taxes. 
Upon this point, a witness testified that he had made search 

for a loug time for a copy of a newspaper printed in Bangor, 

called the Baugor Post, but without success. 

The tenaut then offered, as a wittJess1 the collector, by 
whom the tax sale was made, to prove that he duly published 

in the Bangor Post the auction sale for the payment of taxes. 

The w itucss was objected to on the ground of interest, 

and was excluded. 

It appeared that the demandant owned the adjoining lot, 

No. 21, a1Jd had claimed that it embraced a part of the de

manded premises, and had erected a small house upon it; that, 
for that occnpation, Thomas Mitchell, one of the grantees 

uudcr the tax su!e, brought an action of trespass against the 

demaudatJt; that said action was referred to a referee, whose 

award_. rendered in I 849, was in favor of Mitchell, and re

quired the dernanda11t to remove the house ;-that the de

mandant, both before and after the reference, said he had a 

deed of the whole of Jot No. 20; and, that if Mitchell would 

not let him aloue as to the piece iu dispute, he would not 
allow Mitchell to have any of the lalld; and that the de

,mandant claimed to own the strip which was disputed in that 

action, as a part of lot No. 21. 

Upon such of the foregoing evidence as was lawfully ad

missible, the Court, having pnwer to draw inferences of fact, 
.ire to order a no11s11it or default as the law may require. 

Cutting, for the demandant. 

The marriage bctwce11 Hezekiah Wright and Charlotte 

Sewall, in 1810, was valid. The statute of 1786, <§, 2, then 

i11 force, provided, that " when auy religious society shall be 

de~t it11te of a sett I Ed aild ordaiued 111inister of the gospel, in 

ca~e there shall uot he s1ich a miuister within the town, dis

trict or plantation, ia which such religious society is: it shall 

be lawful for a11y s11ch minister within the same county, to 

joi11 a11y person of t,Ldl town, district or plantation in mar

riage,'' &c. 

VoL. xxxv1. 57 
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Now the presumption of law, in tlie absc1ice of proof, is 1 

that the doings of the miuister were u1Jdcr the contiugeucy 

provided for, aud were therefore legal. 

" Proof, by witnes~ws who saw the marriage, is prhna facie 
sufficient, and whoever would impeach it, mun show wlwrein 

it is irregular. 

"If it appears there has been a marriage in fact, by a witness 

preseut, that saw the parties stand np and go through the 

usual ceremonies of marriage, directed by one who usually 

marriPd, or usually appeared to marry persons, the Court will 

presume it was a legal marriage till the contrary is proved.' 7 

Damon's case, 6 Maine, 148, and cases cited. 

In this case the contrary has not been proved, hnt the legal 

inference is, that one of the parties lived in Monmouth, that 

in that place there was a religious society destitute of a minis

ter, a)ld therefore "it was lawful for any such rninister with
in the same county to join any person of such town, district 
or plautation in marriage.'' 

Iii the case of Ligonia v. Biccton, 2. Maine, 102, the con

trary was proved ; '' he resided in Palermo and she in Mo11t

vilie," the rnarric1ge was ·in Knox, the minister and parties 

residing in different counties, all of which facts that case 

discloses, and the objection was, "becanse solcm11ized in 

that town in which neither of the rarties then resided.'' 

The testimony of the tax collector was propPrly excluded, 

for he was interested as w2.rrantor in the tax deed. 

All pretext of title under that sale therefore vanishes away. 

Bnt the tenant undertakes to avoid the plaintiff's title on 

the grorrnd of charnperty. 
By R. 8. of 1841, c. 91, s, 1, it is enacted, that-" When 

au y person shall make a <lEed of any lands or other real estate, 

owned hy him in severalty or in common with others, ac

knowl(!dged and recorded in the manner prescrilwd in th is 

chrrpter, whether at the time of the execution and delivery of 

the deed he is seized, or 1iot seized, of sueh lands, or estate, 

bnt to Pr fur which he has a right of entry, such lands or 
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estate, or all the title or i11terest, which the grantor hos in or 

to tile same, shall pass by snch deed of couveyance, as effec

tually as if the grantor was, at the time of the conveyance, 

seized of the same." • 

In this sectiou new provisions are introduced, abrogating 

all comrnou law or previons statnte decisions, and placiug 

every ma11, as he ought to be placed, upon the strength of 
his own title. 

All then, that can be said, is, what Chancellor Kent said, 

as to the abrogation of the rnle in Shelley's case: - "The 

jmidical scholar, on whnm his great master, Coke, has bestow

ed some portion of the gladsome light of jmisprudence, will 
scarcely be ahle to withhold a11 involuntary sigh, as he casts 

a retrospective glance over the piles of learning, devoted to 

_ dest1•11ction by an edict, as sweeping and unrelenting as the 

torch of Omar." 

A. TV. Paine and J. H. Hilliard, for the tenant. 

The Act of I 786 restricts the authority of a mi11ister from 

solemnizing- marriages, except iu the town where he resides. 

The act of Ur. Gillet i11 marrying Hezekiah Wright and 

Charlotte Sewall, in )Ylo11moutl,,, was uulawful and of no val

idity. Ligonia v. Bux·ton, 2 Green!. 102. 
The 3d stiction of that Act, on which the tenant relies, 

provides that "every stated and ordai11ed minister, in the town 
where he resides, shall be authorized to marry between per

sous, when nue or both belo11g to or are resideuts in the town 

where such miuister resides. 

But the demaudant's counsel urges that the law raises a 

presumption, from the very act of the minister, that he had 

authority to dn it, a11d that the contingency named in the 

second section existed. But the facts necessary to impart 

to him the authority are matters not of presumption, but of 

, proof. 

Iu taking the conveyauce from Charlotte vVright to the 

<lcmaudant, there was champerty, by which the transaction 

became a nnllity. 

The laud had long been occupied adversely to her, and 
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under a claim of title had p::isscd through se,·eral succcs,1v0 
owuers for a (1111 consideration, actnally p'.1:d. This was well 

known both to the demaudallt and to his grant0r. lly tile 
terms of the conveyance, the demandant ,vas to pay, ouly on 
condition that he shonld hold the land. S11ch a conveyaiwe 
is rnisnstainable. Bae. Abridg. E, Title ]Haintena11ce; Title 
Grant, letter D; TiVolr-ott v. Knight, 6 Mass. 118; Everen

dcn v. Bmumont, 7 Mass. 76; Swett v. Pour, I 1 Mass. 549; 

Brinley v. Whiting, 5 Pick. 31J8; Preston v. Hunt, 7 Weud. 
53; TiVir.klwm v. Co11klin, 8 Johns. 170; Arden v. Patter
son, 5 Joh us. Ch. Cases, 44; 4 mack. Comm. 134; Jaf'kson 

v. Ketd1um, 8 Johns. :-374; 4 Kent, 41Hi, 449; Etheridge v. 
Cromwell, 8 \•Vend. 629; Jal'kson v. Dtrno11t, 9 Wend. 55; 
TiVanrlyrh v. Van Buren, l Weud. 344; Tomb v. Sluncood, 

13 Weud. 289; Williams v. Jackson, 5 Wend. 503; 20 
Wencl. 386; 7 Wend. 25 l; 13 Jobus. Cases, 289; Stearns on 
Real Actio11s, 29. 

Such an act uf mai11tena1Jce is a criminal offence, and from 

such an act of crime, no rights could be acqu-ired. It is 
contra. bonos mores. Tile prov is ion of R. S., c. 9 l, ~ 1, was 
i11tended ouly for cases where there is au adverse possession 
of wild lands llll lrno wn to the part ics to the co11 veyaucc. It. 
never was illtended that, when the parties to the conveyance 
knew all the facts, how the land is ocrnpicd and the nature 
of the adversP claim, that such mere right of action should 
be m,ide a subject of baner, spec1ilation and strife. The in

teution i11 this as in other cases, stamps the transaction as 

innoceut or guilty. And this iuteution is an essential clement 

in the otfeuce of maiuteua11ce. 
'l'hc difference therefore between this offence and the in

convenience that the statnte proposes to remedy, is too obvi
O11s to be mistaken, and such are the views of Smitlt in his 
Leadiug Cases, vol. 2, p. 514, and to suprort his r;ositiou he 
cites Stephen v. Bagwell, 15 Ves. 1:-39. 

Thtoro is another d itlicul ty in rPgard i ng the stat nte as abol
isb iug the offence of maiutrnance. All the authorities that 
treat upon the subject, and all the dccisious of t!1e comts1 re-
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gard mai11tena1Jce as an offe11c0,, uot ouly malum, prohibi'tum, 
bnt malum in se. Ste;1rns ou Real Act ious, 29; 4 Bl. Com. 
132; 2.Jnsti11.208,~12; 1 Hawk.255; 22Weud.40:3. 

In Phelps v. Decker, 10 !Vlass. 214, the Conrt say such 
deeds are void ab i11itin, a11d may he avoided by evideuce un
der the plea of non est jactum. The same is decided in Dale 
v. Rosevelt, 9 Cow. 31l7, aud in Eoerenden v. Beall'mnnt, 7 
Mass. 77 -8; 15 Yes. 140. The same priuciple is affirmed 
by the S. 0. of U. S. repeatedly. Craig v. Missouri, Ll Pet. 
431; .Bartel v. Coltman, 4 Pet. 184; Hannay v. Eve, 3 
Cranch, 242, ( 1 Coud. 512) ; _Armstrong v. Tolu, 11 Wheat. 
258, (6 Coud. 298); S. C. 4 Wash. 297; 2 Phil. Ev. 367. 

A::; between the partir,s, 01· either party to it, such a deed 
will not operate even as a basis for an adverse possessiou. 9 
Wend. 511. HP-nee parol evid1rnce is always admissible to 
prove such facts, aud when proved will have tbe effect of va
cating the deed ab initio. 4 Pbtllip's on Ev., Hill & Cowen's 
notes, 612, note 304 to fl· 367. 

Cllarlotte SPwall, at the time of givi11g her deed, was dis
seized. Uutil revested with a Reiziu she conld not couvey. 
At the common law her deed could therefore pass no title to 
the demandant. This rule of hw is wholly a differeut one, 
and based on reasons entirely differeut, from the rule that a 
champertor's deed couveys nothiug. 2 Smith's Lead. Oases, 
548. 

The deed from Charlotte Sewall to the demandant contained 
no c,oveuant of a11y descriptiou. It was simply a release. 
But neither of them even have possession. Such a release, in 
such a case, c01weys uothing. 

Again, it was without auy cousideration, the boud not being 
payable unless the obligor sl1ould hold the land. Where there 
is no consideration, the conveyance merely operates RS a tmst 
for the USP of the grantor. Co. Litt. 23 a; TVelch v. Poster, 

12 Mass. 93. 
The R. S., c. 91, in its ntrnost extent, authorizes a convey

ance where there is a right of entry. But Charlotte Sewall bud 
no right of entry. It was more thau thirty-five years, after the 
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descent had Leen cast npnn Hezekiah H. Wright. fo all that pe

riod there was no cutry l,y him or auy one claiming uudcr him. 

The right of entry, thereftlre, had beeu lost by lapse of time, 

and the statllte gives 110 relief. 

S,rnrLEv, C. J. -To establish tho title of the demandant, 

it is necessary that he ~honld prove, tliat Hezekiah Hartley 

·wright was tbe legitimate child of Hezekiah Wright. Posi

tive rroof of a legrrl nnrriage is required upon the trial of 

persons indicted for poly,?'amy aud adultery, and in actions for 
crimi1rnl conversation. [11 other cases, proof of facts, from 

which a legal marriage may be reasonably i11ferred, will he 

sufficient. It cannot hE i11ferred from proof of facts, which 

show, that there could tJnt have bee11 a !t\gal marriage. Such 

were the facts in the ca:,o of Ligonia v. B uJ:ton, 2 Green!. 

102. 

In this case, the facts proved, do not show, that there could 

not have becu a legal marriage. If either of the parties resided 

in Hallowell, or if there was no ordaiued minister then resicliug 

in Mo1Jmouth, the marriage by the ordai11cd minister residing 

in Hallowell was a legal olll~, nlthough tfrn ceremony was per

formed in ].\lonmnuth. The presumption of law, from the 

facts proved, is, that the ceromon y of marriage was legally 

performed there being 1Jn proof, that it was uut. Damon's 
case, 6 Green!. 148. The prosnmptiou being that the min

ister did not violate the law, the marriage must be reg:uJcd as 

legal. 

It is contended, that the demaudaut acquired no title hy 

the deed made by Charlotte Wrigl1t to him, nn Feh. 2:2, l8Ml, 

because he purchased the title knowing that person was dis

seizcd, and that another person was i11 po8scssion, claimillg 

title. By the common law, no title could have hee11 thus 

acquired. In this respect, tho common law bas lwc11 abroga

ted iu this State, by the provisions of the statute, c. 9 I, ~ 1, 
which declare, that all the title or illtcrest of the gra11tor 

shall pass by a deed (1f co 111oyauce, if he l1:1d a right nf entry, 

whether he was seized or not, at the time of the convey

ance. 
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But it is said, that the strrtnlc shonld receive a cons!rnc

tion, that would permit sllch conveyn11ces to be valid, when 

made 111H.ler circumstd11rcs. that wo!l!cl not show, tliat the 

gra11tee had heen guilty of maintcmrncc, aud decide them to 

be iuvalid, when made 11nder circumsta11ces, that wot1!d show 

it. The statt1te makes no snch di~tiuction or llualification. 

It appear, to have been tho intention, so to alter the law, as 

to permit the titles 0f persons disseized, and having a right of 

entry, to be as oprnly a11d freely sold aud pmchased1 as they 

mi;;ht have been, had there been no disseizin. 

When a person had be2n wrongfully deprived of a part of 

his title by disseizin, the Legislature may have considered it 
hard, if not 1111jnst, to make him submit to a loss of the 

remainder or e11co1rnter the risk, loss and trouble of litigation. 

Charlotte Wright had therefore a right of entry, when she 

conveyed it to the demandant, and her title passed to him. 

As the co1rnsel for the tenant admit, that the title derived 

from the collector of taxes was presented only to prove, that 

those claiming under it had been in possession under a claim 

of titln, it will be snfficient to observe, that there is no proof, 

that the la11d was advertized in th.e rnmrner prescribed by the 

stat11te then in force. 

lt is not iusisted, that the deposition of the collector wa.s 

not properly excluded. Tenant defaulted. 

TENNEY, R1cE and HATHAWAY, J. J., concurred. 

(*) REED versus PtERCE. 

Of the covenant of freedom from incumbrnncrn, in a conveyance of land, an 
outstlmding, unpaid mortgage constitutes a breach. 

For suc~1 a breach, a right of action immediately accrues. In~mch an action, 
if the plaintiff had extinguished the mortgage, the measure of damage would 
be t'.,e sum rightfully paid thereon ; if he had not extinguished it, the dam
age would be but nominal. 

In cit:Cer case, the damage being thus ascertainable, the plaintiff's claim, if 
previously existing, would have teen provcable in the court of bankruptcy, 
on the defondant's application there for a discharge from his debts, 
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The plaintiff's pre2xisting claim iipon siich a cavenant would therefore be 
barred by a discharge in bankruptcy of the covenantor. 

Upon a conveyance of land, it is in contingency wl;ether a paramount title 
will ever be established or set up, and the covenant of warranty against 
the la-wful claims of all persons is not broken until eviction by paramount 
title. 

Until such eviction, therefore, no right of action arfoes upon such a covenant. 

In the proceedings of a court of bankruptcy, upon t:ie covenuntor's application 
for a dic,charge, the claim of the covenantee upon sue:, a covenant was not 
proveable, unless a rightful eviction had previolllily occurred. 

To a claim founded upon such a covenant, and proved by an eviction which 
occurred subsequently to the proceedings in banluuptcy, the discharge in 
bankruptcy is no defence. 

ON REPORT from Nisi Prius, TENNEY, J., presiding. 
CovENANT BROKEN. 
In 1833, the defeudant mortgaged a lot of land to Thorn

ton lVI'Gaw, to secme the rayrneut of $2400, by installments, 
the last pay-day being in 1836. Notwithstauding the mort
gage, the defendant, in 1835, conveyed the s:itne land to the 
plai11tiff, with covena11t that it wus free from all i11cnmbrances, 
and that he would warraut and defeud tlie same agaiust the 
lawfnl claims and demands of all rersous. The plaintiff en
tered upon the land under his det'd aud held quiet possession 
until 1~51, when the mortgagee entered a11d took possession 
for condition broken. The amouut then due upon the mort
gnge was $1169,86, which thr. plaintiff pi<l to discharge the 
same. This action is bronght npou both the above recited 
coven au ts. 

As a ba1· to the snit the defendant intro<luced his disebarge 
in bankruptcy, dated in 1842, together with the schedult' A, 
of his indebtedness, as used in the court of baukrnptcy, 
which embraced among other demauds, "several notes of 
Thornton McGaw, $800." 

The case~as snbrnitted to the Comt, with power to assess 
the damage, if the decision should be agaitist the defeuclaut. 

Cuttin[;, for the plaintiff. 
1. The plaiutiff is entitled to recover npon the covr.nant of 

freedom from incnmbrances. 'l'he plaintiff took possession at 
the date of his deed, and continued in possession uutil long 
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after the defendanfs discharge was given. Though he might, 
at any time have maintained suit for the breach of that cov
enant, yet so long as he had not been obliged to pay the 
mortgage, he was entitled to no more than nominal damage ; 
and in the court of bankruptcy could have proved no more. 
Nor could it then appear that his claim would have ever been 
more, inasmuch as the defendant might pay the notes and 
thus extinguish the mortgage. 

The defendant cannot then invoke to his aid the 5th sec
tion of the Bankrupt Act, for, at the time he received his 
discharge under that Act, the plaintiff was not a creditor. 
It was not a debt due and payable at a future day. Conse
quently it was not proveable under said Act. The relation 
of debtor and creditor did not exist, except for a nominal 
amount, and that upon a technical principle of law. 

I then confidently rely upon the determination of this 
Court, in Dole v. Warren, 32 Maine, 94, wherein the Court 
say, "the facts reported in the case, bring it within the prin
ciple of Woodman v. Herbert, 24 Maine, 358 ;" Ellis v. 
Ham, 28 Maine, 385. 

When the defends.nt filed his petition to be decreed a bank
rupt, and when he was decreed to be such, the plaintiff's 
claim was one which might by possibility exist at a future 
time, but it was so uncertain, that it could not have been 
proved as a claim against the bankrupt's estate, and was not 
discharged by his certificate. 

2. T4e plaintiff is entitled to recover upon the covenant 
for quiet enjoyment. Upon this covenant there was mani
festly no breach until the eviction by McGaw, which was 
long after the defendant obtained his discharg<J. 

No action, therefore, could have been maintained upon this 
covenant until after that time. That covenant extended to 
all future time, and was broken only when the plaintiff was 
ejected. Mechanic's Bank v. Capron, 15 Johns. 467, and 
cases cited in the note; Buel v. Gordon, 6 Johns. 126; 
McDonald v. Bovington, 4 T. R. 825; 2 Dall. 236. 

VoL. xuv1. 58 
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Knowles, for the defendant. 
The covenant against incumbrances was broken as soon as 

given. The plaintiff had then a right of action, and the 
measure of damages was as certain then as at any time since, 
being within the control of the plaintiff. Bean v. ]Ylayo, 5 
Maine, 94. 

The defendant contends, that this claim is barred by his 
certificate of discharge in bankruptcy. 

']'he Bankrupt Act provides, that such discharge and certi
ficate, when duly granted, shall, in all Courts of Justice, be 
deemed a full and complete discharge of all debts, contracts 
and other engagements of such bankrupt, which are proveable 
under the Act, and shall be and may be pleaded as a full and 
complete bar to all suits, &,c. Bankrupt Act, ~ 4. 

The fifth section of the Bankrupt Act further provides, that 
all " creditors whose debts are not due and payable until a 
future day, or other persons having uncertain or contingent 
demands against such bankrupt, shall be permitted to come in 
and prove the same.'' 

This claim then was proveable in bankruptcy, and the de
fendant's certificate of discharge is a bar to this suit. ~ 5 ; 
Murray v. DeRottenham, 6 Johns. Ch. 61; Smith's Lead
ing Cases, 686. It was a claim which the plaintiff could 
enforce, and which the defendant was bound to meet at some 
time, though upon a contingency, and it was capable of a 
reasonable, equitable and even mathematical estimation. 

If this action had been commenced without the plaintiff's 
having paid the incnmbrance, the question would have been 
the same as now ; the payment by the plaintiff does not go to 
the cause of action ; nor is the cause of action at all depend
ent upon that payment, which could only affect the amount of 
damages. The action might be maintained as well without 
the payment as with. It is the breach of the covenant, that 
is the cause of action, and not the payment of the incum
brance. 

The case is not like that of a surety upon a bond or note, 
where there is no liability or cause of action till after pay-
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ment. Here was a direct contract between the plaintiff and 
defendant, an engagement by deed, by which the defendant 
engaged to pay an amount certain to clear the premises. He 
failed to fulfil, and the plaintiff had his claim for the failure. 

'l'he plaintiff surely had a "claim," and whether certain or 
continge11t, the law provided, that it might be proved. It 
was one or the other. 'l'he defendant had made an " engage
ment," which is the term the law applies, and from which it 
provides his certificate shall be a discharge. 

In Woodard v. Herbert, 24 Maine, 358, the Court say, 
"contingent demands are those which were in existence as 
such, and in such a condition that their value could be estimat
ed at the time when the party was decreed to be a bank
rupt ;" and further, that " it is necessary to distinguish be
tween a contingent demand and a mere contingency whether 
there ever will be a demand." 

If there can be said to be any contingency about the plain
tiff's claim, it is certain, that neither of these conditions ap
ply to it. 'rhe defendant had done all he ever could do to 
fix his liability by having broken his covenant. He was liable, 
and the demand or claim of the plaintiff stood against him; 
the amount was fixed and certain, and there was no contin
gency whether there ever would be a demand. The demand 
was proveable, and the only contingency remained with the 
plaintiff as to the way, and manner, and time in which he 
would proceed to enforce his claim. The cases of Ellis v. 
Ham, 28 Maine, 385, and Dole v. Warren, 32 Maine, 94, 
are put upon the same principle as Woodard v. Herbert, that 
no debt or obligation existed between the parties capable of 
estimation ; that in each of those cases there only existed the 
contingency, that there might be a claim in future, which 
mere possibility could not be estimated. Dusar v. J,furga
troyd, 1 Wash. C. C. 13; Marks cy- al. v. Barker o/ al. I 
Wash. C. C. 178; Murray v. DeRottenha1n, 6 Johns. Ch. 
61 ; Woodard v. Herbert, 24 Maine, 358. 

APPLETON, J. - The defendant conveyed to the plaintiff 
by deed of warranty, premises, which at the time were sub-
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ject to mortgage, and has since received his discharge in 
bankruptcy. At the time of his application and discharge, 
the notes secured by mortgage were outstanding and no entry 
had been made by the mortgagee for the purpose of fore
closure. Subsequently the mortgage was foreclosed and the 
plaintiff was evicted by the paramount title of the mortgagee. 
This suit is brought on the several covenants of the defend
ant's deed, in bar to the maintenance of which the defendant 
has pleaded his discharge. 

The covenant against incnmbrances was broken at the time 
of the conveyance. The damages to which the plaintiff was 
entitled were readily ascertainable. If he had paid the mort
gage notes, the sum paid would have been the measure of 
damages. If the incumbrances had not been removed and 
there had been no action on the part of the mortgagee to 
enforce his mortgage, the plaintiff's damages would have been 
nominal. To this covenant, as it was broken before the 
defendant's bankruptcy, and as the plaintiff might have prov
ed his claim for its breach, the discharge is a bar. 

The several covenants in a deed of warranty are distinct; 
their breach arises at different times ; is established by proof 
of different facts, and damages therefor may be enforced by 
different suits and recompensed by different rules of assess
ment. It is obvious then that what may be a discharge of 
one is not necessarily that of another and distinct covenant. 

The breach of the other covenants was long after the dis
charge in bankruptcy. So far as the claims now in suit could 
have been proved and the plaintiff have received his divi
dends upon their proof, the discharge is a bar, and no farther. 

The defendant, to show that they might have been proved, 
relies on the sixth section of the Bankrupt Act, by which 
persons having uncertain and contingent demands are permit
ted to come in and prove such debts or claims. 

'l'he meaning of the phrase contingent demand, and the 
corresponding expression in the English bankrupt law, debt 
payable upon a contingency, has been definitively settled by 
repeated adjudications in tbis and in other States, as well a~ hy 
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the English Courts. In Woodard v. Herbert, 24 Maine, 360, 
the distinction between a contingent demand and a contingen
cy whether there ever would be a demand, was recognized 
and adopted. "The contingent or uncertain demands pro
vided for," says SHEPLEY, J., "in the Act of Congress, are 
the contingent demands, which were in existence as such, 
and in a condition, that their value could be estimated at the 
time when the party was decreed a bankrupt." The same 
construction was reaffirmed in Ellis v. Ham, 28 Maine, 385, 
and in Dole v. Warren, 32 Maine, 94. In Goss v. Gibson, 
8 Humph. 199, it was held that a discharge in bankruptcy 
would not relieve one surety from the claim of another surety 
who had paid money for the principal after the decree. "At 
the time these defendants were declared bankrupts," says 
GREEN, J., "the complainant had no debt or demand against 
them. The complainant had no demand that could be proved 
at the time the defendants were declared bankrupts. The 
possibility of the demand that now exists was incapable of 
valuation." It was decided in Cake v. Lewis, 8 Barr. 493, 
that the liability of a principal to his guarantee was not dis
charged by bankruptcy. In Boorman v. Nash, 9 B. & C. 
145, the defendant, who had contracted for a certain quantity 
of oil to be delivered to him at a future day at a certain price, 
became bankrupt before the day arrived and obtained his cer
tificate. "The right of the plaintiff," says Lord T~:NTERDEN, 
"to maintain this action, depends upon the question whether 
he could or could not have proved his demand under the 
commission of bankrupt issued against the defendant. It 
appears to us impossible that he should so prove it; for at the 
time when the commission issued, it was uncertain not only 
what amount of damage, but whether any damage would 
be sustained." A similar decision was made in Woolley v. 
Smith, 54 E. C. L. 61 0. 

In Thompson v. Thompson, 2 Scott, 266, it was decided 
that the installments of an annuity, for the payment of which 
a surety expressly covenanted in default of the grantor, are 
not proveable under a fiat against the surety, when such install-
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ments do not become dLrn until after the bankruptcy of the 
surety. "Before the days of payment arrive,:' said 1'rnnAL, 
C. J., in delivering his opinion," these installments are not only 
no debt, but can never become a debt from the surety, except 
in the event that the grantor of the annuity shall make default 
in such payments. 'I'he value of such a contingency it is im
possible to calculate. Exparte Davis, 1 Dia. 115; Toppan 
v. Field, 4 Ad. & El. N. S. 387; Henlen v. Adaman, 2 Man., 
Gran. & Scott, 369. 

In the South Staffordshire Railway Co. v. Burnside: 2 Eng. 
Law & Eq. 418, the holder of shares in a corporation, who 
became bankrupt, and received his certificate: was held not 
to be discharged from his liability for subsequent calls. 

In Hankin v. Bennett, 14 Eng. Law & Eq. 403, the defend
ant executed a bond, whereby he became liable as surety to 
pay the plaintiff such costs as tho plaintiff should in due 
course of law be liable to pay in case a verdict should pass 
for certain defendants in an action of scire facias, in which 
the now plaintiff sned as a nominal party. "We think, how
ever," says MARTIN, B. "this liability was not a debt at all with
in the meaning of tlrn seGtion. It was a contract to indemnify 
a nomiual plaintiff whos,3 name was used by a third person, 
against such costs as the plaintiff would become liable to 
pay if the defendants should obtain judgment in their favor. 
It seems to us impossible to consider that this is a debt. It 
is a contingent liability, but not a contingent debt." 

The plaintiff could not have proved any claim for breach 
of the covenant, that the defendant would warrant and defend 
the premises against the lawful claims and demands of all per
sons, for it had not been broken. Whether there were any 
such claims and demand~: outstanding, and whether they em
braced the whole or a part of the premises conveyed, was un
certain. If any such existed, their enforcement was depen
dent 011 the will of those having such claims. The plaintiff 
could not have presented any present claim or existing de
mand. The possibility that one might arise, is not enough. 
In all sales of personal property the title of the vendee may 
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be defeated by adverse and superior rights. In such sales 
there may be a breach of the implied warranty of title by 
subsequent eviction. The vendee of real or personal proper
ty, in the undisturbed enjoyment of his purchase and without 
any breach of the covenants, express or implied, of his ven
dor, can hardly be considered as having a contingent cl(lim, 
because of the possibility that some unknown claimant may 
at some indefinitely remote period of time interpose a superior 
title, by means of which he may be deprived of the property 
purchased. If the unbroken covenants of a deed, or the pos
sible breach of the implied warranty of title in sales of per
sonal property, were to be deemed claims within the stat
ute, then every grantee or vendee might present his claim be
fore the commissioner, and the estate of the bankrupt would 
remain unadjusted till all possibility of a breach should be bar
red by the statute of limitations, for it could not before such 
time be known that they might not arise. Such a position 
would be entirely at variance with the provision of~ 10, which 
requires that all proceedings in bankruptcy shall be brought to 
a close within two years after the decree declaring the bank
ruptcy, if practicable, for it would lead to an indefinite post
ponement of the settlement of estates. It was adjudged in 
Bennett v. Bartlett, 6 Cush. 225, in relation to personal pro
perty, that a discharge in bankrupcy was no bar to the cred
itor's right of action against the debtor, on the implied war
ranty of title, when the breach occurred after such discharge. 
The reasoning of the Court in that case is equally applicable 
to the case at bar. 

The result is, that the discharge affords no defence, except 
as to the covenant against incumbrances, which alone could 
have been proved. Defendant defaulted. 

SHEPLEY, C. J., and 'l'ENNEY, RxcE and HATHAWAY, J. J., 
concurred. 
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(*) LocK versus JonNsoN. 

The statute protects from the trustee process the avaifa of one month's person
al labor of the principal defendant. 

A trustee, indebted to the principal defendant for his personal labor, is bound 
to disclose not only the indebtedness, but also that it accrued for such 
labor. 

If he do not disclose that it accru,"d for such labor, a judgment against him as 
trustee will furnish no protection in an action against him by the laborer for 
the services, 

ON FACTS AGREED. 

AssuMPSIT. 

Lock labored for Johnson at $12,50, per month. On set
tlement, May 3, 1852, the balance due to Lock for his servi
ces was $12,17. 

On June 5, 1852, Johnson was summoned as trustee in a 
suit against Lock, which was subsequently defaulted. He 
disclosed his indebtedness of $12, 17, without showing that it 
was for labor done, and was adjudged trustee, and subse
quently paid $5, upon the judgment. 

This suit is brought by the laborer to recover the $12,17. 
The case was submitted to the Court. 

Simpson, for the plaintiff. 

Briggs, for the defendant. 
The plaintiff relies upon the statute provision, c. 119, <§, 63, 

that no person shall be adjudged trustee by reason of any 
amount due from him to the principal defendant, as wages 
for his personal labor for a time not exceeding one month. 

We reply, 1st, the agreed facts do not show, that the in
debtment was for "personal labor," but for "services." 

2d. Between the settlement of May 3, and the issuing of 
the trustee writ, more than a month had elapsed, so that 
another month's wages may have been earned by the plain
tiff. It is the last month's labor only which is protected. 

3d, It is nowhere made the duty of a trustee to disclose 
unasked, upon what account an indebtedness accrued, which 
he admits to exist against him. 
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HATHAWAY, J. -The plaintiff had been at work for the 
defendant for twelve dollars and fifty cents per month, and on 
the third day of May, 1852, they settled and found due to the 
plaintiff twelve dollars and seventeen cents, for which the 
defendant gave to the plaintiff his due bill not negotiable. 

The action is assumpsit on an account annexed for one 
month's labor, and also on the due bill which was given "for 
the labor embraced in the account annexed." On the fifth 
day of June, 1852, the defendant was summoned as the trus
tee of the plaintiff and appeared and disclosed his indebted
ness for the amount of the due bill, and was charged as 
trustee. He made no disclosure concerning the consitleration 
of the due bill. By R. S., c. 119, <§, 63, it is provided that 
"no person shall be adjudged trustee by reason of any amount 
due from him to the principal defendant, as wages for his 
personal labor, for a time not exceeding one month." 

The statute secures to the laborer his claim of payment for 
one month's labor, and places it beyond the reach of his 
creditors; and his debtor cannot deprive him of it, by his 
neglect to disclose the whole matter, when summoned as his 
trustee. 

That the trustee did not discharge himself was no fault 
of the plaintiff. 

The defendant could not, by his own act or neglect, trans
fer the plaintiff's claim to a third person. 

The due bill was no payment for the labor; it was not ne
gotiable. 

As agreed by the parties, a default must be entered for the 
amount of the due bill and interest from the date of the writ. 

SHEPLEY, 0. J., and TENNEY, RrcE and APPLETON, J. J., 
concurred. 

VoL. xxxn. 59 



4.66 EASTERN DISTRICT. 

True 'll, Plumley. 

(*) T.rruE ~ ux, versus PunuLE-r. 

If, in a bill of exceptions, presented at N'-isi Prius,, for allowance, the JucTge· 
make wrongful alterations to the- injury of the· ncepting party, a correction 
cannot be had by motion tc- the CO'Urt. It CID be' hm1 bJ" writ of mandanru& 
only. 

In the caption of a deposition, the magistrate's certificate, that the a;dverse· 
party has been notified, is conclushe e-vidence tbat such notice had b'een: 
given, and given in the season and mode p:rescril::ec1 by the statute; and no< 
affidavit or testimon7 is admissible to· cuntrovert it, 

In a civil suit, on an i~sue received and discussed by the ju:ry· on Satur
day, their verdict may be affinned and recorded on the next' Court day~ 
though it was finally agreed upon and sealed up on the· morning cf Sunday. 

A jury, after sealing up their -verdict and separating; cannot be· sent back to> 
reconsider it, except by c011Sent of parties. 

By pleading the general issue to the declaration, the dsfa:uciant waives all 
benefit from a dem=er previously filed. 

In a suit for slander, a count setting forth that the defendant hoo charged the· 
plaintiff with the commission cf a crime, m; its general desiyncrtion, is sua-· 
tainable, though specially demunccl to. 

Under such a gener[?l count, the C01.rrt may, on motion,. order a'. specificatio;i 
af the words, which the plaintiff proposes to prt>ve. 

Fram words, in themsdves actionable; the law implies- malice-, a1"1d that some· 
damage arises therefrom. 

In addition to this implication of malice, a plmnti:ff may- pro,ve· express malicr;r 
whereby to mcrease· the amount to be recovered as damage. 

For this purpose, he may prove that the defendant afte,• actfo1i brought, re-· 
peated the slander. In such case·, howeve:!-; the repetition of the slander· 
is not to be viewed as a substantive ground of recove~y, lit can g0< only
to illustrate the motive cl the· f=er speaking, for which tb.e- action was 
brought. 

In a subsequent suit for such repetition of the slander,. it is• nu clefonce that 
the repetition was proved in the former suit, if it wi:s so· donl!>'for the sole' 
p~ose of showing malice· in the- original speaking. 

To assert that A. B'. "committed the· crime, or- he wou:ld nut h;,ve clone that 
other act," is a charge that A. B. committed the crime, 

A charge that ::i m=i.ed female is "·a bacl woman, and, has droling:i with other,· 
men besides he1: husband, and i5 not very particulax with whom;' - do<,s not. 
amount to the· charge that shB· "is a whore/' 

In slander, brnugM by a married famale, one eo,rnt waa for ~ha;,ging upon her 
the crimll' of atlultery, another for charging that she was a whore ; - Held;• 
that proof of the adultery would defeat a recovery upon the first count, and
would mitigat11, but not rfofeat,. a 1:eco,ery of damage uvon th" otll',L 
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In an action of shmder, it is indispemmble that th, J udgc present to the jury 
the rule of law by which their assessment <1f damage should be made. 

In su.ch an action, it is proper that the jury, in assessing the damage, should 
regard the probable future as well as the actual past. 

ON REPORT from Nisi Prius, HATHAWAY, J., presiding. 
Action for defamatory words spoken of Mrs. True. 

Randall, for the defond<'l.nt, having read the exception~, 

offered to read aud to support by proofs a written motion for 
an amendment of the exceptions, on the ground that altera

tions made in them by the Judge, after they had been drawn 

up and filed by the counsel, present the case wrongfully, 

and do injustiee to the defendant. 

t5HEN.EY, C. J. - "It ii; unnecessary to read the motion. 

The Comt has no power to grant it. This has often been de

cided. A remedy in such a ease ean be had upon a writ of 

mandamus only. 

The dedaratior1 eontained three counts. The first and 

third are of the same import, alleging that the defendant spoke 

of the female plaintiff the Rianderous \Vords, "she is a whore." 

The seeond count alleged, that the defendant charged her 
with the crime of ad1iltery. To the first and third eouuts the 
general issue was pfoaded. 

To t~e seeoud com1t th.e defendant demurred specially, al~ 
ieging for .cause, that the " plaintiffs have not stated therein, 
as they ough,t, the words or other foundation upon which 

their allegation is predieated, hy means whereof they artfully 
endeavor to prevent the defeudan,t from making a just de

fence." 
'l'he demurrer was overrn'le<l, aud the defendant then, ( no 

objection being take11 thereto,) pleaded the general issue to 
the second count, and also, by brief statement, justified. the 

words therein sued for, as trne. 
rrhe evidence iu the case was all reported. It shows the 

facts stated in the opinion of the Court, aud those stated and 

i!'elied on in the argument of the defendant's counsel. 

The plaintiffs offered the depositions of Timothy Fuller 

.i\nd six others, the captions to which were regular in form, 
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certifying that the adverse party was notified, and did not 
attend. 

They were objected to by the defendant, who offered to 
prove, that he had been notified by the plaintiffs to attend the 
taking of the deposition of one Dorr, on the Saturday previ
ous to the sitting of the Court, and that the magistrate having 
been employed to a late hour of Saturday evening, without 
having completed that de position, adjourned the further pro
ceedings therein to Monday morning at eight o'clock, at which 
time the defendant attended, and was engaged in that pro
ceeding ; finding it essential to his rights to do so ; that the 
depositions now offered, were taken upon the same morning, 
upon a notice served upon the defendant at half past, seven 
o'clock for his attendance upon such taking at the same half 
past seven o'clock; and that, for that reason, he did not and 
could not attend, to put cross-interrogatories. 

The depositions were further objected to because not taken 
until the day next before the sitting of the Court. They 
were, however, admitted. 

For the purpose of showing express malice, the plaintiffs 
offered the depositions of Samuel Whielden and Peter Whiel
den, showing that the defendant reiterated the slanderous 
words, but not showing whether such reiteration was before 
or after the bringing of this suit. These depositions were 
objected to, because the words they testified to, if spoken at 
all, might have been spoken subsequently to the bringing of 
this snit ; and might therefore be the foundation of another 
suit. They were, however, admitted. 

The depositions of Richard Libbey and Jonas C. Spooner 
are specially adverted to in the Judge's charge to the jury, and 
commented upon in the opinion of the Conrt. The former 
shows, that the defendant said " Mrs. True is a bad woman, 
decidedly bad," to which the deponent answered, that he 
thought "Mr. B." had more regard to his own family than to 
take a bad woman there; whereupon the defendant replied, 
"she is a damned whore, or she wonld not ride with J. B." 

'fhe deposition of J ona,s C. Spooner states that " the de-
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fondant expressed himself strongly that she was a bad woman, 
that she had dealings with other men besides her husband, 
and was not very particular who." 

'l'he defendant introduced evidence tending to show that 
the reputation of Mrs. True was bad; also evidence tending 
to show that she had committed the act of adultery. 

Other matters, urged by the defendant, so for as the decision 
of any legal question depended upon them, will sufficiently 
appear in the argument subjoined. 

'I'he Jndge charged the jury that they should, in the first 
place, see if the evidence satisfied them, that the defendant 
had charged the female plaintiff with being a whore, as al
legPd in the declaration ; that, if they believed the testimony 
of Richard Libbey and Jonas C. Spooner, the precise time 
when the words were spoken was immaterial ; that it was 
sufficient to maintain the first and third counts; that the tes
timony of Peter Whielden and Samuel Whielden was admis

sible to show express malice; that the proof, if believed, is 
sufficient to sustain the first and third counts, and the words 
proved being actionable of themselves, the plaintiffs are en
titled to recover, at all events, nominal damage ; that the 
reputation of Mrs. True, if bad, would go in diminution of 
damage on said counts; that whether she had a good or a 
bad character, was for the jury to ascertain; that, if the de
fendant spoke of Mrs. True the words testified to, they should 
give her such damage as she was entitled to on the first and 
third counts; that, in regard to the second count, the defend
ant's plea, justifying the charge of adultery as true, is to be 
considered evidence, though not conclusive, that he had made 
the charge sued for in that count; that, if adultery was prov
ed, it would go in mitigation of damage on the first and third 
counts, and defeat any recovery upon the second; that, as to 
damages, the jnry might consider the pain and anguish, the 
cost and trouble, and the suffering occasioned by the slander; 
her prospects in life, as affected thereby; the wealth and dis
position of the defendant, and his power thArefrom to injure, 
and give such damage as she was entitled to. 
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'l'he defendant's counsel handed to the Judge the following 

requests in writing: -
1. If the jury believe there was no damage to the plain

tiffs, the verdict should be for the defendant. 
2. If the jury believe that the defendant, in any thing he 

said, had' no malice or in tent ion to injure the plaintiffs, the 
verdict should be for the defendant. 

3. That if the jury find the justification proved, which 
had been set up to the second count, the verdict should be 
for the defendant on all tbe counts. 

The Judge said that, as to the first and third requests, he 
had already given the requisite instruction. He declined to 
give the second, and told the jury that, in order to maintain 

the suit, it was uot necessary the defendant should have any 
malice against the plaintiffs, or intention to injure them; that, 
if the defendant's malice was entirely towards another person, 
in slandering whom, he uttered the slanderous words against 
the plaintiff, the action was maintainable, and the damages 
should be just as great, as if the malice of the defendant had 
been towards the plaintiff; as if A threw a stone with malice, 
intendi11g to kill B and killed C, against whom he had no 
malice, his guilt would be the same, as if he had killed B. 

The counsel for the pla,intiff verbally requested the Judge 
to instruct the jury, that the plaintiffs were entitled to recover 
for all future damages that might arise from the defendant's 
slanders. The Judge said to the jury, in reply, that he had 
already charged upon that point, and that they had very large 
discretion upon that question. 

'I'he case was submitted to the jury on Saturday evening, 
and they were directed to seal up their verdict and bring it 
in on Monday afternoon at the opening of the Court. On 

Monday afternoon, upon inquiry being addressed to the jury 
by the clerk, whether they had agreed, and before their an
swer, the counsel for the defendant requested the Judge to 
say to the jt1ry that, if any of them wished to retire again 
to consider the case further, it was their right to do so. This 
the Judge declined to do. The counsel for the defendant 
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then requested the Judge to ask, or let them ask, the jury, 
if any of them wished again to retire to reconsider the case ; 
and this request was renewed, after the reading and before 
the affirmance of the verdict. But the Judge refused to grant 
the request. The verdict was for $3,000. 

To all the rulings against the positions taken by the de~ 
fondant, &,c,; he filed exceptiomi. 

Blake, for the defendant. 
The deprnsitions of Fuller and others ought not to have been 

admitted. 1'he circumstances uuder which they were taken, 
as we offered to prove, show a gro:,;s attempt to overreach the 
law itself. 'ro pretend that the law designs to give notice to 
attend, and then to practice a strategy by which such attend~ 
ance is virtually prevented, illy becomes the administration of 
justice. 

It has long been lamented that the deposition system has 
been systematically perverted, to the outraging of justice and 
truth. The hope was, that the practice under it would, by 
some rule of the Court, be corrected. Unhappily the decision 
in Cooper v. Bakewell, has but presented new encouragement 
to the tactics of distorting and perverting testimony. A just 
admininration of law mnst rest upon the truth of testimony. 
If truth in testimony is to be sought, the rule in Cooper v. 
Bakewell requires a rescission. Its corrnpting influeuces will 
prove nnendnrable. In this case, however, we rely upon· 
gronnJs not in conflict with that part of thnt decisiou, which 
excludes parol evidence to control or explain the magistrate's 
certificate in the caption. 

We ctfered documentary evidence, the original citation to 
defenda11t, and the officer's return upon it, showing of them~ 
selves that due notice had uot been given. 

The statute allows the party a given time, in which to go 
from bis place to the place of caption. In thi11 case not one 
moment was allowed us. rrhe tirnr, of serving the notice and 
the time for taking the depositions were one and the tmme. 

Be,,ides, this flood of seven depositinmi, obtained in denial 
of our right to cross-examine, were takr,n on the day previous 
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to the sitting of the Court 'I'his appears from their respec
tive captions. \Ve submit. that, at so late a period in the vaca
tion, we were not bound to attend. 

The verdict was written, signed and sealed up on Snnday; 
and was therefore a nullity. The R. S., c. 160, ~ 26, pro
hibits any work, labor or business on that day, works of ne
cessity and charity alone excepted. 

Besides the statutory provision 1 that day, by common law 
rules, is dies non juridicus. The jury constitute a part of 
the Court; and they, as a jury, could do no lawful act on any 
part of that day. Nor is it sufficient, as a reply, to say that 
the verdict, though agreed upon on Sunday, was not deliver
ed or affirmed on that day. Clough v. Adams, 9 N. H. 500, 
where it is held that a note, written on Sunday and banded to 
an agent to be delivered on Monday, is void. Story v. El
liott, 8 Cowen, 27; Shaw v. JJ1cCooinbs, 2 Bay. 232. 

It ,vas onr right to have permission given to the jury to 
retire again for consideration of their verdict. The proof 
was, that one of their number applied in the forenoon of 
Monday for such a permission ; stating as a reasou that the 
close of their action was hurried ; that it was at about one 
o'clock on Snnday morning ; that their room was cold ; that 
they had been some thirteen hours confined without any re
freshment; that they :;ill were tired and some of them sick; and 
that several of them wished opportunity to consult further. 
On that request, the permission to the jury should have been 
granted, even without motion by the counsel: but especially 
was it the right of the party, on motion, to have that reason
able request granted. 

The second count was bad on demurrer, for the cause spe
cially assigned. 

The mode of declaring generally, that the defendant im
puted to the plaintiff the crime of adultery, is at variance 
from the ordinary conrse of pleadings, and can be snstained 
only on the most stringent authority, or extraordinary reasons. 

In a criminal prosecution, such a mode of charging the of-
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fence would be clearly insufficient. Yet the rules in this re
spect are the same as in civil suits. 

The principle upon which this second count is framed, so 
says ·wEsToN, C. J., in Brown v. Brown, 14 Maine, 318, 
"has not been adopted by any jndicial decision in this State." 
And I trust the Court will be slow to adopt it, with the light 
which experience and judicial discussion has thrown upon 
the subject elsewhere. 

The words or the substance of the words, not the substance 
of the charge, should be alleged ; that the Court may see 
whether they impute the crime charged; 1 Saund. 242, n. 
(a); 3 M. & S. 110; 6 Taunt. 169; and also that the de
fendant may know with certainty what he has to meet, both 
in his pleadings and proofs. 

The words should be alleged, for the further reason, that 
the suit may be pleaded in bar to a second suit for the same 
cause. 

The case of Nye v. Otis, 8 Mass. J 22, rests on one author
ity only, and that a mere dictum of a single Judge, and that 
Judge only sanctioned the setting out of the substance of the 
words spoken, not the substance of the charge made. 

And that authority, Lord ELLENBOROUGH, 78 years after
wards, characterises as "an opinion hastily thrown out at 
Nisi Prius; an obiter dictum; and evidently founded on a 

mistake in regard to the precedent in Rastell." 
The case of Whiting v. Smith, 13 Pick. 364, on which 

the plaintiff may attempt to rely, is founded mostly on the 
enfeebled decision of Nye v. Otis. The reasonings from 
convenience, which the Judge so laboriously arrays, are in 
conflict with experience and good sense ; and, it is believed, 
do not give satisfaction to any legal mind. They make but a 

specious argument to maintain a questionable decision. 
Greenleaf, in his forms for declaring in libel and slander, 

omits the general form, used in the second count of the de
claration in this snit, thus evidently manifesting his disapprov
al of it. 

The mode of declaring generally in slander has been ex-
VoL. xxxv1. 60 
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pressl y repudiated in several of the Slates. 2 Johns. 10; I:? 
S. & R. •127. 'rhese ca:,es, conflicting with the decisions in 
Massachusetts, are overbalancing. So that, to say the least 1 

there is no constraining v1eight of authority, to impel the 

Courts of Maine to encourage a courne of pleading so much 

at variance from the ancient paths of the law, as is attempted 
in the count now under consideration. 

The depositions of Samuel Whielden and Peter Whielden 
were wrongfully admitted. 'I'hey stated words used by the 
defendant, but did not fix the time. The words may have 
been u:sed, after the bringing of this suit, and, if so, being in 
themselves actionable, they may be the foundation of another 
suit, thus sustaining both this suit and a subsequent suit for 
the same cause. 7 0. & P: 112; 3 B. & 0. 125. After suit 

brought for defamatory words, actionable in themselves, it is 
not competent1 even with a view of showing ma1iee 1 to prove 
that they were afterward~ repeated. fVilson v. Apple, 3 Harn .. 
270; Stuart v. Lovell, 2 Stark. N. P. 93 ; Root v. Lowndes, 
6 HiH 1 519; Kenlwlts v .. Reeher, 3 Denio, 348; Watson v, 

Moore, 2 Cush. 137. 
'I'he counsel then examined and commented elaborately up~ 

on the views of the Judge, as offered to the jury, in relation 
to damages ; and especially objected that, in the charge to the 
jury, the Judge presented them no rule or principle by which, 
to guide thPm in the assessment of damage. 

A. fV. Paine7 for the plaintiffs. 

APPLETON, J. -The numerous questions arising m thie
cause have been argued with great elaborateness and ability; 
and it will become necessary to examine them with care, au 
well on account of their intrinsic importance, as on that of 
the interests involved in their detennination. 

The depositions of Timothy Puller and others were taken 
at 8 o'clock, on the Th'Ionday preceding the session of the 
Court to which they were returnable. The defendant offered 
to prove, that the notice to take them, was served on him at 
half past seven of th~ same morning., and that 1 when they 
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were to be taken according to the notice given, he was engag
ed in attending to the taking of another deposition, which had 
been commenced on the Saturday previous, but had not been 
finished. It was held in Cooper v. Bakeman, 33 Maine, 377, 
that the magistrate's certificate as to the notice, manner and 
cause of taking a deposition is conculsive proof of the facts 
certified and that parol evidence, to show that the time be
tween the notice and the caption was less than that allowed 
by the statute, was inadmissible. . 

In Wyman v. Wood, 25 Maine, 436, the Court decided, 
that a deposition taken on the day preceding that on which 
the Court at which it was to be used was to commence its 
session, should not for that cause be excluded. If there was 
:an impossibility to attend, or if there was any surprise in the 
testimony offered, it might, in certain cases, furnish a ground 
for a eontinuanee. No request for delay or for a continuance 
seems to have been made, and according to the authorities 
cited, the depositions were properly received. 

The cause was committed to the jury on Saturday, and 
they were permitted to seal up their verdict and separate after 
they had agreed. The evidence tends to show, that they 
were engaged in the consideration of the cause, and that they 
had not agreed upon their verdict, till after twelve o'clock at 
:night. The verdict was rendered and affirmed on Monday. 
The counsel for the defendant move, that for this cause it 
should be set aside, and rely on Shaw v. lJ,fcC001nbs, 2 Bay. 
'232. This case, which is directly in point, was briefly 
argued by counsel, and the opinion of the Court was given 
without any examination of authorities or discussion of prin
ciples. It has been subsequently examined and may be con
sidered as overruled. In Harrington v. Osborn, 15 Johns. 
115, the Court say: - "It was proper to receive the verdict on 
Sunday, presuming the jury were impanneled before Sunday 
commenced, but it was illegal to render the judgment on 
Sunday." In Hurdekoper v. Collin, 3 Watts, 56, it was held 
not to be void that a verdict in a civil canse was rendered on 
Bimday, the cause having been commenced on the previous 
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day. In Baxter v. The People, 3 Gil. 368, which was ·an 
indictment for murder, the jury did not agree, and the verdict 
was not rendered until Sunday morning, and upon full con
sideration the Court recognized the distinction, that a verdict 
may be received that day, but that no judgment could be 
entered or sentence pronounced. "We think," says CATON, J., 
' 1 the authorities clearly establish, that when a cause is submit
ted to the jury before twelve o'clock on Saturday night, the 
verdict of the jnry may be received on Sunday; but that it 
is not a judicial day for the pnrpose of rendering any judg
ment, and if it attempt to render a judgment, still in law it 
would be no judgment, but absolutely void, and will be so 
declared, and may be reversed by the Court." 

On Monday afternoon, when the jury were directed to bring 
in their verdict, upon the inquiry being addressed by the clerk 
to the jnry, whether they had agreed, and before their answer, 
the counsel for the defendant requested the· Judge to say to 
the jury, that if any. of them wished to retire again to con
si:ler the case further, that it was their right to do so, but this 
the Judge declined to do. 'l'he counsel for defendant then 
requested the Court to ask, or let them ask the jury, if any of 
them wished again to retire to consider the case, and these re
quests were renewed again after reading the verdict by the 
clerk and before the same was recorded, and in both instances 
they were refused by the Court, and, as we think, properly re
fused. The answer to the inquiry of the Court, and the ver
dict, as affirmed and recorded, was under oath. Any jury
man might have dissented, had he deemed such to be his 
duty, before the affirmance of the verdict. Ropps v. Barker 
t al. 4 Pick. 242. After the jury had sealed up their ver
dict and had separated, the Court could not have sent them 
back to reconsider the verdict, without the assent of both 
parties, and had they so done, without rnch assent, it would 
have been good cause for setting it aside. 

The second count contains a general allegation that the 
defendant had accused the plaintiff's wife of adultery. To 
this there was a demurrer and joinder in demurrer. An issue 
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of law was thus raised, and if the demurrer was sustained, 
the plaintiffs could not recover on the count to which it relat
ed. If the count was adjudged good, all that would remain 
to be done, would be the assessment of damages. 'I'he de
murrer admitted all facts well pleaded, and if they constituted 
a ground of action the plaintiffs' right to recover was con
ceded. The Court adjudged the declaration good, which left 
only the damages to be assessed. Instead, however, of rely

ing on the question of law thus raised, and presenting it 
before the full Court for their decision, the defendant pleaded 
the general issue to the count demurred to, and the action 
proceeded to trial as if no demurrer had been filed. As this 

was done by mutual consent, and as the defendant has had 
the benefit of an issue of law, and subsequently of an issue 
of fact, he cannot be allowed to take advantage of this irregu
larity. 

But as the propriety of this mode of declaring may fre
quently arise, and as it has been fully argued, it may be ad
visable to examine and determine now the question thus 
raised. This general mode of declaring in slander by setting 
forth the substance of the words spoken, though opposed to 
the decisions in England and in many of the States, is in 
conformity with the usual course of practice in Massachusetts 
as well as in this State. Before the separation, in Nye v. 
Otis, 8 Mass. 122, it was held that a general count in an 
action for defamation was good. In Whiting v. Smith, 13 
Pick. 364, this mode of declaring received the consideration 
of the Court, and the previous decision of the Court, in Nye 
v. Otis, was reaffirmed. In Allen v. Perkins, 17 Pick. 369, 
the Court held that a general count setting forth that the 

defendant had charged the plamtiff with a crime, was good. 

In Clark v. Munsell, 6 Met. 373, it was decided that the 
Court might, at the instance of the defendant, require a specifi
cation of the plaintiff, of the words upon which he intended 
to rely to support his action. The judicious exercise of this 
power would seem to remove all fears of any difficulty, which 
might be anticipated as likely to arise from this general mode 
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of declaring. The defendant might have required the filing 
by the 1,laintiff of the particular words by him spoken which 
imported the charge of adultery, and unless they had been 
furnished, the defendant would not have been compelled to 
proceed to trial. 

In an action for damages for words not actionable in them
selves, the plaintiff, besides proof of the words, must show 
the special injury resulting therefrom. "When the words are 
actionable, the law infers malice and that some damages have 
ensued. 

The words in the first and third counts in this case being 
actionabhi and the law implying malice, the counsel for the 
defendant object to the proof of other and different words, 
spoken by the defendant, for the purpose of showing malice. 

It seems to be well settled that the intention, the quo animo, 
with which the words complained of were uttered, is an ele
ment most material in relation to the question of damages. 
To mitigate damages, the defendant may show that the words 
spoken and for which a suit is brought, were uttered in a pas
sion, or in sport ; in a state of intoxication, or under such cir
cumstances as would tend most essentially to diminish their 
injurious effect, or to rebut the malice inferrable from their ut
terance. Sedgwick on Damages, 540. 

The depositions of Samuel Whielden and Peter Whielden, 
to the admission of which the counsel for the defendant ob
jected, contain actionable words of the same character, and 
asserting the same charge as those in the first and third counts, 
and were received for the purpose of proving express malice. 
The admission of evidence of this description, for this pur
pose, has been the subject of much discussion. In England, 
after much mutation of opinion, and after different rulings of 
eminent Judges, it was finally determined that it might be 
received to show malice on the part of the defendant, but 
not to obtain damages for the subsequent injury. "This 
appears to us to be the correct rule," says 'frnnAL, C. J., 
in Pearson v. Lemaittre, 5 Man. & Grau. '719, "that either 
party may, with a view to the damages, give evidence to 



PENOBSCOT, 1853. 479 

True v. Phmley. 

prove or disprove the existence of a malicious motive in the 
mind of the publisher of the defamatory matter; but that, 
if the evidence given for that purpose establlshes anothel' 
cause of action, the jury should be cautioned against giving 
any damages in respect of it. And if such evidence be 
offered merely for the purpose of obtaining damages for such 
subsequent injury, it should be rejected." In Bodwell v. 
Swan, 3 Pick. 376, evidence of words spoken by the defend~ 
ant after the commencement of the suit, of a similar import 
with those charged in the declaration, was held admissible 
for the purpose of proving malice. 

In Watson v. JJ1oore, 2 Cush. ] 34, the Court recognize 
with approbation the law as settled in Bodwell v. Swan, 3 
Pick. 385, but limit its application to the repetition of the 
same slanders, or to those of a similar import. The same rule 
was adopted in this State, in Smith v. Wyman, 15 Maine, 13. 

It has been decided, in Campbell v. Brett, 3 Corns. 1731 

that it was no defence to an action of slander, that the words 
sued for had been used· in a former suit to prove malice, 
Hence, the importance of the qualification to the jury, that 
they should not increase the damages on account of words 
received merely to prove malice. For as damages are in~ 
creased by proof of express malice, and as the tendency of a 
repetition of the same slander on the minds of a jury would be 
to i,how the intensity of the defendant's malice, and conse~ 
quently to aggravate the damages, the jury should be fore~ 
warned against giving any snch effect to this kind of evi~ 
dence. This reason, among others, may have led the Court 
of New York to adopt the course of excluding all evidence 
of slanderous words other than those declared on, even for 
the purpose of proving malice. Randall v. Bullfr, 7 Barb. 

260. 
The objection, that it does not appear that the words in 

these depositions were uttered before the commencement of 
the plaintiffs' snit, cannot avail. They were not offered to 
sustain the declaration, but to show malice, and if to be ad·· 
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mitted for that purpose, it would seem to be immaterial when 
they were spoken. 

The words charged in the first count are, that "she," mean
ing the female plaintiff, "is a damned whore," and in the 
third count, that "she was a whore." The Court instructed 
the jury, that if they believed the testimony of Richard Lib
bey and Jouas C. Spooner, it was sufficieut to maintain these 
counts. This instruction the counsel for the defendant claims 
to be erroneous. 

The testimony of Libbey was, that the defendant said 
"Mrs. True was a bad woman, decidedly bad," that witness 
told him he thought B. had more regard to his own family 
than to take a bad woman there," to which defendant replied, 
"she is a damned whore or she would never ride with J. B." 
These words, it is insisted, do not prove the first count. We 
think otherwise. The charge thus made, may, in the mind of 
the defendant, have been a just inference from the facts stated, 
but whether the inference is one, which any other person 
would have made or not, whether it he just or not, it equally 
exists. The assertion is none the less made, though the in
ference may have been entirely without fonndation. How far 
these words, "she is a damned whore," may be considered as 
modified in their meaniu@; by the subsequent words, was for 
the j111·y to consider. VV!liting v. Smith, 13 Pick. 372. 

The evidence of Spooner was, that "defendant expressed 
himself strongly that she was a had woman, that she had 
dealings with other men b,3sides her husband, and was not very 
particular who." In slander the words must be proved as al
leged. It is not enough to prove equivalent words, nor 
are words to the same effect the same words. Fox v. Van
derbeck, 5 Cow. 515. 'I'he testimony of Spooner does not 
sustain either of the counts. The habit of prostitution for 
the sake of gain, the utte.r debasement implied in the words 
charged, is not proved to have been asserted of the female 
plaintiff by the speaking of these words. " Uuless," says Lord 
ELLENBOROUGH1 in Cook v. Cw:, 3 l\i. & S. 116, "the very 
words are set out, by which the charge is conveyed, it is al-
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most, if not entirely impossible to plead a recovery in one ac
tion in bar of a subsequent action for the same cause." Ac
cording to the recognized rules of la 1v, the testimony of 
Spooner would not sustain either the first or third count. The 
words being proved and malice being an inference of law, the 
question occurs, by what rules shall the jury be governed in 
assessing damages. 

The Court instructed the jury that if the plaintiff did com
mit adultery, they would consider it as evidence, though 
not conclusive, and if adultery is pr~ved it will go in mitiga
tion of damages in the first and third counts, and the plaintiff 
cannot recover in the second count. Of the correctness of 
this instruction there can be no question. If the defendant 
had established incontrovertibly the fact of adultery, still it 
might have been only in a single instance. But proof of one 
offence would not sustain the charge of that long continuance 
in vice which is asserted by the words in the first and third 
counts. The solitary instance does not prove the general hab
it. If one lapse from virtue was proved, it would be a de
fence to the second count and would properly reduce damages 
on the others, and so the Court instructed the jury. 

The Court further instructed the jury as to damages, in 
these words ; " As to damages you will consider the pain and 
anguish occasioned by defendant's slander, the cost and trou
ble, the suffering occasioned by that slander, her prospects 
in life as affected thereby, the wealth and pos•ition of the 
defendant, and his power therefrom to injure, and give such 
damages as she is entitled to." 

Different rules for determining the measure of damages to 
which a plaintiff may be entitled in actions of tort, have been 
laid down for the guidance of a jury, by diffe~ent Judges, and 
advocated by different juridical writers. Damages are given 

, as a compensation, recompense or satisfaction to the plaintiff 
for an injury actually received by him from the defendant. 
They should be precisely commensurate with the injury; 
neither more nor less; and this, whether it be to his person 
or his estate." 2 Greenl. on Ev. ~ 253. "The damages," 

VoL. xxxv1, 61 
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says ThhTCALF, J., in Jialson v. ~Moore, 2 Cnsh. 140, ,: in an 
action of slander, are to be measured by the injury caused by 
the words spokeu and not by the moral culpability of the 
speaker." In this class of cases the law "permits the jury to 
give what it terms punitory, vindictive or exemplary dam
ages; in other words, it blonds together the interests of soci
ety and of the aggrieved individual, and gives damages not 
only to recompense the snfferer, but to punish the offender." 
Sedgwick on Damages, :rn. "In cases of personal injnry," 
says GrnsoN, J., in Past(!l;JUS v. Fisher, I Rawle, 27, '' dam
ages are given not to compensate, bnt to punish." "The 
jury may not only give," says WALWORTH, Ch., in I(ing v. 
Root, 4 Wend. 113, "snch damages as they think necessary 
to compensate the plaintiff for his actual injury, but they may 
also give damages by way of punishment to the defendants." 
The difference between the different rules above referred to 
is obvious. The jury should have been governed by that 
alone which is right. ·whatever rule may be the true one, 
the plaintiffs are entitled to such damages as upon the evi
dence can be awarded in conformity therewith, and not to 
damages assessed upon other erroneous principles. Now no 
rule was given to the jury. Are they then to be a law unto 
themselves and freed from all legal restraints to assess dam
ages at their own will and pleasure? The jury were directed 
to give the plaintiffs the damages to which they were entitled. 
To what are the plaintiffs entitled? The question unan
swered recurs. To damages which are simply compensatory 
and to the full extent of any injury sustained? to those 
which would by way of example be sufficient to deter others? 
or to such as beside compensating, and deterring by example 
may impose a punishment on the defendant as for a crime? 
thus infusing into the civil proceedings the effect of a crim
inal procedure and erecting the jmy into a tribunal which 
shall in each case impose th~ penalty. Either of these prin
ciples might have been adopted by the jury, Which in fact 
they did adopt, we know not and cannot know. As was 
remarked by RoGEns, J., in Rose v. Story, 1 Bacon 1 190, 
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where somewhat similar instructions were given, ,: this is 
giving them discretionary powers without stint or limit, high
ly dangerous to the rights of tho defendant. It is leaving 
them without any rule whatever." 

Most of the various matters referred to in this instruction 
might be regarded as elements proper for the consideration 
of the jury, but still some rule should have been given to the 
jury, unless the law is that they are to determine the damages 
without any restraints, and in each case, according to their 
arbitrary discretion. 

In actions brought to recover damages for an injury to the 
person or to the reputation, the injuries which may have arisen, 
as well as those likely to occur, must receive a compensation 
in one and the same suit if at all. The jury may regard the 
probable future as well as the actual past. In no other way 
can compensation be obtained. In Gregory v. Williams, l 
Car. & Ker. 568, the instructions given were, that in estimat
ing damages, the jury might consider the prospective damages 
which might accrue from the defendant's act. "It is said," 
remarked BosANQ,UET, J., in Ingrane v. Lawson, 8 Scott, 471, 
"that the damages sustained at the time of commencing the 
action, is all that the plaintiff could recover, and that the jury 
were erroneously directed that they might take .into account 
the prospective injury. But it appears to me, that the jury 
were warranted in proportioning the damages to the amount 
of injury that would naturally result from the act of the de
fendant, though it might affect him at a subsequent period." 

The counsel for the defendant reqnested the Court to in
struct the jnry that if they believed the defendant, in any 
thing he said, had no malice or intention to injure the plain
tiffs, their verdict would be for the defendant. The Court 
declined to give this, but said to the jury it was not necessary 
defendant should have any malice against the plaintiffs, or in
tention to injure them, to maintain the snit; that, if defend
ant's malice was entirely towards another person, in slander
ing whom he uttered the slanderous words against the plain
tiffs, the action was maintainable and the damages would be 
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just as great as if the malice of the defendant had been to
wards the plaintiffs. As if A threw a stone with malice, in
tending to kill Band killed C, against whom he had no malice, 
his guilt would be the same as if he had killed B. 

Were this an indictment for murder, the instructions would 
have been less liable to exception. Malice, in its legal sense, 
means a wrongful act done intentionally, without just cause 
or excuse. Comrtwnwealth v. York, 9 Met. 115. Doing a 
wrongful act 7 knowing it to be such, constitutes malice. So far 
as regards the maintenance of the suit, it is equally maintain
able whether there be malice in fact or not. But in a civil 
cause, where the jury are to assess damages, nothing is more 
clearly established by an entire uniformity of decisions, than 
that damages in slander may be increased upon proof of 
malice in fact. The instruction of the Court amount_s to this, 
that the same damages are to be given when malice in fact 
exists, as when it is only a legal inference from the speaking 
of the words. Now, such we do not consider to be the law, 
"Upon principle," says 'l'INDAL, C. J., in Pearso,n v. Lernaittre, 
already cited, '' we think that the spirit and intention of the 
party publishing a libel, are fit to be considered by a jury, ia 
estimating the damages done to the plaintiff." In King v. 
Root, 4 We.nd. 139, WALWORTH, C. J., says, "that the plain
tiff is at liberty to give evidence of actual malice and vin
dictive motives on the part of the defendaut to increase the 
damages." Hence, for the purpose of showing the intention 
with which the words constitnting the cause of action were 
spoken, and increasing damages, the repetition of the same 
slanders is received. The 11ntention being of importance ia 
fixing damages, as they may be greater or less accordingly or 
not, as malice in fact concurn with malice in law. It is mani
fest that the damages must be less when this special ground of 
enhancing them does not exist than when it was the moving 
and inducing motive of action. "The malice," says BucnANAN, 
C. J., "which the law implies, is of itself sufficient to support 
the action, but the damages to be commensurate with the of~ 
fence, should be regulated by the quo animo with which the: 
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words were spoken, for which the suit is brought." Rigden v. 
Wolcott, 6 Gill & Johnson, 418 ; Wagner v. Holbunner, 7 
Gill, 300. If damages were made to depend merely upon the 
malice which the law implies, then one, who with honest in
tentions and with reasonable grounds of suspicion, should im
pe~ch the integrity of another, and one who should with 
malignant purpose utter slanders intentionally false 1 might be 
both properly mulcted in the same sum. The instruction 
that they should be just as great in one case as in the other, 
we cannot but deem erroneous, and we think that the presid
ing Judge in the pressure of a nisi prius trial did not suffi
ciently regard the distinction between malice in law and 
malice in fact 1 as affecting the damages to which the party 
injured would be entitled. A new trial must therefore be 
granted. Verdict set aside1 and 

new trial granted. 

SHEPLEY1 C. J. 1 and TENNEY, J., concurred. R1cE 1 J., con
curred in the result. 

(*) RoLLINS versus R1cHARDS. 

An execution-debtor's relief bond obliges him, within six months, to deliver 
himself to the keeper of the jail, unless he have disclosed his property 
affairs or paid the amount due on the execution. 

After the giving of such a bond upon the execution, no action upon the 
judgment can be maintained, if commenced before the expiration of the six 
months. 

ON FACTS AGREED. 

DEBT on a poor debtor's relief bond. 
The plaintiff recovered a judgment against the principal 

defendant. Upon the execution issued on that judgment1 the 
defendant was arrested, and gave the poor debtor's relief bond. 
One of its alternative conditions being, that within six months, 
he would deliver himself into the custody of the keeper of 
the jail, &c. 
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This is an action of debt upon the judgment, brought 

after the giving of the bowl and within six months. 

G. W. Crosby, for thE plaintiff. 

Rowe o/ Bartlett, for the defendants. 

HATHAWAY, J. - This action was commenced after the 

debtor's release from arrest on execution, by giving bond; his 

body, or the bond in place of it, was holden for satisfaction 

of the jndgment. No snit, then, on that judgment, could 

be maintained without some statute provision authorizing it. 

The facts agreed, do not maintain the plaintiff's action under 

R. S., c. 119, <§, 56. 
By c. 148, <§, § 42 and 59, the debtor's person may be dis

charged, without discharging the judgment or his property, 

the body only is to be forever exempt. By <§, 60, the fact of 

discharge may be indorsed on the execution, which, if it has 

not expired, may be enforced, and when the return day be 
passed may be renewed. By <§, 61, whether such indorsement 
be made on the execution or not, an action of debt on the 
judgment may be maintained, - That is, it may be maintain
ed after an actual dischargE of the debtor's person, ( although 
the indorsement thereof be not made on the execut.ion,) but 

not blfore, and while he is liable to be surrendered and go 
into prison on the first judgment. 

The second action pur:rnes the property of the debtor, and 

can be maintained only, 1,Vhen his person has been discharg

ed from liability to imprisonment in execntiou of the first 

judgment. Plaintiff nonsuit. 

SHEPLEY, C. J., and ·ri,,NNEY, RrcE and APPLETON, J. J., 
concurred. 

.,,..--........ -
(*) MAHONEY, Complainant, versus CROWLEY. 

A bastardy process pertains to tb c ciYil and not to the criminal department of 
the law. 

Of such a process, the Court, at a term held for the transaction of cri:minal 

business, has no jurisdiction, and its proceedings thereon are merely void. 
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ON ExcEPTIONs from Nisi Prius, APPLETON, J. 
BASTARDY PROCESS. 

48'i 

The respondent was examined before the Police Court of 
Bangor, and was ordered by that Court to give bond for his 
appearance at this Court at its term to be held Nov. 1852, 
"for the transaction of criminal business." 

The complaint was entered at that term. The respondent 
moved that it be dismissed for want of jurisdiction, alleging 
that it pertained, not to the criminal, but to the civil de~ 
partment of the law. The motion was overruled, and the 
respondent excepted, the verdict being against him. 

Peters, for the respondent. 

lVakefield, for the complainant. 

SHEPLEY, C. J. -The Act of April 9, 1852, provides, that 
terms of Court shall be holden in this and certain other coun~ 
ties "for the transaction only of the civil business of said 
Court," and that certain other terms shall be holden "for the 
transaction of all the criminal business thereof." The quesd 
tion presented is, whether the Court, at a term holden for 
the transaction of criminal business, had jurisdiction of a prosd 
ecution for the maintenance of bastard children. 

The question has been fully considered and decided by 
the Courts in New Hampshire, Massachusetts and Connecti4 

cnt, upon statutes containing provisions much like our own. 
The reasons for those decisions have been so fully and ably 
stated, that no one can be expected to add much to them. 
Those that have been and may be assigned for the conclusion, 
that such a prosecution is comprehended in the terms, "all 
crimes and offences," or in the terms, "every other matter or 
thing of a criminal nature," are in substance, that the statute 
of Massachusetts authorizing it was entitled, "an Act for the 
punishment of fornication and for the maintenance of bastard 
children ;" that cognizance of the subject had in that State 
been vested in a Court of criminal jurisdiction for nearly two 
centuries; that the prosecution originates in a transaction by 
law deemed to be criminal ; that it is commenced by com~ 
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plaint, upon which a warrant is issued for the apprehension 
of the person who is arrested and forthwith carried before a 
magistrate for examination ; that the officer who arrests can
not take bail; that the accused may be committed to prison, 
if he does not give bond for his appearance at Court to 
answer to the charge ; that when found to be guilty, the 
judgment is not simply for the payment of money, but that 
he is the putative father of the child; that it is not enforced 
by a writ of execution; that upon failure to comply with the 
order of the Court he is immediately committed. 

The reasons for a different conclusion are in substance, that 
in this and the other States the Acts contain no provision for 
the punishment of any offence or of either party; that the 
process is not commenced by or in the name of the State ; 
that it cannot be commenced or controiled by the State or by 
any of its officers; that the female cannot be compelled to 
commence it or to testify respecting it; that when the case 
is presented in Court it cannot proceed upon the complaint 
alone, but she must file a declaration, as in a civil suit, which 
may be amended as in civil suits; that when she has a hus
band he must be joined in the process ; that she may dis
continue the proceedings unless prevented by statute provis
ions ; and may discharge the judgment ; that the accused 
is not arraigned as a criminal or treated as such; that he may 
appear and plead by attorney ; that juries for the trial of 
such issues are not impanneled as in criminal cases; that 
the judgment is not a :sentence upon conviction for a crime, 
but only is an award to pay a sum of money to the other 
party, and to save the town harmless from expense for sup
port of the child; that depositions, have always been used, 
on such trials, as in civil cases, without any special provisions 
of statute; that costs are awarded to the prevailing party 
as in a civil snit; that the bond to be given is not to the 
State, but to the female ; that the purpose and end of the 
prosecution is not punishment for an offence, but only to 
compel the father to contribute to the support of his child; 
that a pardon by the executive could have no effect upon the 
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proceedings; that, when a party for his own purposes 1s 
authorized by law to use a process assimilated in form to 
criminal process, it does not thereby become a criminal matter 
or criminal business. 

It is admitted, in the decided cases, that such a prosecution 
partakes partly of a criminal and partly of a civil character. 
,vhenever the Legislature of a particular State has recognized 
it as pertaining to its civil or criminal business, the Courts of 
that State may properly so regard it. 

By the Courts of Connecticut aud New Hampshire, it has 
been decided to be of a civil, and not of a criminal nature. 

Hinman v. Taylor, 2 Conn. 357 ; Marston v. Jenness, 11 
N. H., 156. In the Court of Massachusetts, the decision has 
been different. Hill v. lVells, 6 Pick. 104; Curnmings v. 

Hodgdon, 13 Met. 246; Smith v. Hayden, 6 Cush. 111. 
In this State, it will be difficult to come to a conclusion, 

that such a prosecution is a part of the criminal business of 
the State, without overruling former decisions of this Court. 

It was said in the case of Mariner v. Dyer, 2 Greenl. 165, 
"this process is regarded as a civil remedy, and for that rea
son, depositions which can be used only in civil causes, are 
received in prosecutions of this sort." 

In the case of Low v. Mitchell, 18 Maine, 372, the Court 
held, that it was not designed to punish the accused for a 
crime, but to make him, if fomvl to be guilty, contribute to 
the support of the child; and that the general character of 
the accused was not admissible in evidence, it being regarded 
as a civil suit. 

In the case of Robinson v. Swett, 26 Maine, 378, it became 
necessary to decide, whether the complainant and accused 

were parties interested in cases, of which the Municipal Court 
of Portland had jurisdiction. The opinion declares "a bas

tardy prosecution is a case, and it is not a criminal pro

ceeding." 
In the case of Eaton v. Elliot, 28 Maine, 436, the qvestion 

presented was, whether the District Court had power to set 
aside a verdict rendered in such a prosecution. It appeared, 

VOL. XXXVI. 62 
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that this Court was authorized by statute, c. 123, ~ 1, to 
grant reviews "in aH civil actions, including petitions for 
partition," and "including also prosecutions for the mainten
ance of bastard children." The second section of the same 
statute authorized a Justice of the District Court to "grant 
reviews of actions of the .kinds, and under the circumstances 
in the preceding section.': The Court considered, that the 
Legislature designed to include such prosecutions in the ac
tions designated. The opinion states, c: the process is crim
inal in form, but it is well seUled, that in substance it is a 
civil remedy, having all the incidents of civil process." 

The Court was assisted to come to such a conclusion by 
remarks made by the Court of Massachusetts in decided cases. 

The opinion in the case of Wilbur v. Crane, 13 Pick. 284, 
had stated, "the process is in some respects in the form of a, 

criminal prosecution. But we consi<ler the form of process 
immaterial; the suit is in substance and effect a civil suit ; as 
much so as it would have been, if the remedy provided were 
a special action on the case." 

The opinion in the case of 'Williams v. Cmnpbell, 3 Met. 
209, states, "we are however of opinion, that this process is 
essentially of the nature of a civil action, although in the 
forms of proceeding it more resembles a criminal prosecution." 
It was considered to be comprehended in the statute provision1 

that "all transitory actions!' might be brought in the county 
where one of the parties lived. 

If the Court, in this StMe, for the transaction of criminal 
business, should be considered to have jurisdiction of such a 
prosecution, it would seem to follow, that the forms of trial 
in criminal cases must be appJi.cable, and this would be at va
riance with established and uniform practice in s-uch cases. 
As by our Legislature as well as by our Courts, the prosecu~ 
tion appears to have been regarded as a civil suit and included 
in civil actions, before the passage of the Act of 1852, it must 
be considered as included in the civil business of the Court. 

If such should be the couclusion, the counsel for the com
plainant desirrs, that the case may be transferred to the docket 
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for the civil business, that judgment may be entered upon the 
verdict there. This the Court cannot do. The whole pro
ceedings in the Court for the transaction of criminal business, 
must be considered as unauthorized by law and therefore void. 
'i'he accused has not been required to appear or answer in the 
Court for the transaction of civil business. 

Exceptions sustained, verdict set aside, 
and the proceedings dism?°ssed. 

'l'ENNEY, '\VELLs, HowARD, RrcE and HATHAWAY, J. J., 
-concurred. 

(*) BucK versus BABCOCK. 

A deed of land, though unrecorded, conveys title as againet the grantor and 
his heirs. 

Prior to the Revised Statute&, a disseizee of land could make no valid con
veyance. 

To a deed made prior to the Revised Statutes by a disscizee, these statutes 
imparted no new .efficiency. 

ON REPORT from Nisi Prius, APPLETON, J., presiding. 
,vRIT oF ENTRY. 

Jacob G. Remick formerly owned the lanrl. On Feb'y 11, 
1836, he conveyed it to the demandant by a deed, which, 
though not acknowledged, was spread upon the record Feb'y 
13, 1836. 

Proof of 1he deetl was made before this Court at Nov. term, 
11352, in Cumberland, by one of the subscribing witnesses, in 
manner provided in c. 91, ~ 18, and following sections of the 
Revised Statutes, Remick not being an inhabitant or resi
dent in this State. A certificate of that proof was indorsed 
by the clerk of the Court, under the seal of the Court, upon 
the deed, and the deed and certificate were then recorded, 
Jan'y 6, 1853. 

On April 30, 1836, Remick, by deed, dated and acknowledged 
and recorded on that day, conveyed to Luce. Under this 
<leed to Luce, the tenant, through mcsne conveyances, derived 
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title by deed dated and recorded in 1841. To the admission of 
these deeds, the demandant objected, especially the one to the 
tennnt's immediat.e grantor, which was dated in 1853, since 
the commencement of this snit. 

Remick left the State in 1838, and has not returned. The 
demandant introduced Nathan Emerson, who testified, that 
about the middle of Peb'y, 1836, while he, the witness, was 
living on the land, the demandant went to the land, and in
formed the witness that he had purchased it ; and examined 
the boundaries; and also, that it was agreed that the witness 
should remain on the land, till notified to remove, and should 
protect it from plunderers and pay the taxes, taking wood for 
fires but for nothing else ; and that, in accordance with that 
agreement, he had ever since remained on the land, claiming 
no title to it. 

He further testified, that the tenant, in 1841, went into 
possession and cut off timber and wood, the witness forbid
ding him to do so; and that the tenant has since cut and car
ried away large quantitie;:; of the growth. 

The tenant also relied upon a tax title. 
The case was withdrawn from the jury and submitted to 

the Court. 

A. W. Paine, for the demandant. 

J. Godfrey, for the tenant. 
The demandant is to reco 1rnr upon the strength of his own 

title, if at all. The deed he claims under was not acknowl
edged. It~ registry was therefore wrougful and inoperative. 

The 18th -§, of R. S., c. 91, relied on by the dernandant's 
counsel, gives him no relief. For Remick did not leave the 

State till two years after givillg the demandant's deed; and be

fore his conveyance to Luce, the forty days monition had 
expired. Pidge v. Tyler, 4 Mass. 541; De Witt v. 1Woultou, 
17 Maine, 418 ; Sigourney v. Larned, 10 Pick. 72 ; Blood 
v. Blood, 23 Pick. 80; Roberts v. Bourne, 23 .Maine, 165; 
Veazie v. Parker, 2:3 Maine, 170. 

The counsel seems to rely upon a constructive notice to the 
tenant of a prior sale, resnltin g from the supposed arrangement 
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between the demandant and Emerson. Emerson, however, 
held no possession; he was employed merely to pay the taxes. 

But implied or constructive notice of a prior deed is in
snfficient. R. S., c. 91, ~ 26, requires actual notice. Spof
ford v. Weston, 29 Maine, 140; Butler v. Stevens, 26 Maine, 
484. , 

HATHAWAY, J. -Jacob G. Remick was the owner of the 
land in controversy, and both parties claim title under him; 
the demandant, by Remick's deed to him, February 11, 1836, 
not acknowledged, the execution of which was not proved, 
nor the deed recorded, till January 6, 1853. 

The demandant took immediate possession under his deed, 
and retained it by his tenant, Nathan Emerson. 

The tenant claims title by deed from Remick to George 
'\V. Luce, dated April 30, 1836, and sundry mesne convey
ances to David Messman, who was the tenant's immediate 
grantor. Remick's deed to the demandant, though not ac
knowledged or recorded, was valid against the grantor and 
his heirs. Lawry v. Williams, 13 Maine, 281. 

The case finds that, at the date of Remick's deed to Luce, 
the demandant, by his tenant, was in the exclusive posses
sion of the demanded premises, claiming title. Remick was 
therefore disseized when he made the deed to Luce, and as 
the law then was, nothing passed by it, and all the subse
quent deeds, under which the tenaut claims title, resting upon 
that deed as their foundation, were inoperative. 

The defendant was a mere trespasser, and his deed cannot 
avail him. Hathorne v. Haines, 1 Green!. 238. 

'fhe tenant also relies upon a tax title derived from Nahum 
Emery, August 31, 1844, but the case does not present such 
cv idence as the law requires to establish the validity of a tax 
title. 27 Maine, 289; 30 Maine, 319; Jl.1 atthews v. Light, 
32 Maine, 305. 

Tenant defaulted, judgment for dernandant for possession, 
and his damages to be assessed as agreed. 

SHEPLEY, C. J., and TENNEY, RICE and APPLETON, J. J., 
concurred. 
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(*) BALDWIN versus DoE o/ al. 

If a poor debtor, when disclosing his property affairs upon a relief bond, shows 
that he has money on hand, or debts due to him, and does not cause the 
same to be appraised and set off for the creditor, the bond is forfeited. 

Thus, if he have paid in advance to the examining justices for their fees, a 
greater sum than they were i,llowed by law to receive, the bond is forfeitec!, 
unless he causes his claim against them for reimbursement to be appraised. 

To the creditor's claim for a forfeiture, in such a case, it is no answer, that he 
might have recovered in a suit against the justices as trustees of the debtor. 

ON ExcEPTIONs from Nisi Prius, HATHAWAY, J., presiding. 
DEuT on a poor debtor's relief bond. 
Defence, that he had performed the condition by disclosio; 

his property affairs and taking the oath, as therein provided 
for, before two justices of the quorum. 

The justices, in their certificate of discharge, incorporated 
the debtor's disclosure, from which it appears, that when 
rnakiug it, he laid upon t~ie table and left three dollars for the 
justices' fees. 

'l'he Jndge instructed the jury, that it might perhaps be 
presumed the justices took the three dollars, but that their 
iegal foes were only fifty cents each, and, that therefore, there 
were two dollars of the debtor's money, which should have 
been turned out by him to the creditor, and if the same had 
not been appraised or tnmed out and accepted, and if the 
plaintiff had not waived an appraisal, then the plaintiff would 
be entitled to their verdict for two dollars at least. To this 
instruction the defendants excepted. 

The defendants requested the Judge to instruct the jury, 
that if the legal foes of th3 justices were only fifty cents each, 
and they had received the three dollars, which the debtor 
laid ou the table as their fees, still that sum was liable to the 
process of foreign attachment in their hands, and therefore <lid 
not come within the provisions of <§, 29, of c. 148, of the R. 
S., and the bond would not be forfeited by the debtor's neg
lecting to have it appraised. 

'I'his request was refused, and the defendants excepted. 
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The verdict was for the plaintiff, assessing the damage at 
:;ix dollars. 

The answer by the jury to certain questions propounded to 
them, is given in the opinion of the Court. 

A. Sanborn, for the defendants. 
I. 1'he instruction was erroneous. -
1st. Justices are by statute allowed for travel, besidPs the 

fifty cents for attendance. And the distance of travel doe:s not 
appear in the case. 

2d. The law requires nothing useless. An appraisement of 
the value of two dollars could bnt be an idle form. Wbat 
would appraisers say two dollars were worth ? 

11. The instruction requested should have been given. 
If the justices took the sum of three dollars as their fees, 

then it was no longer in the possession or control of the 
debtor. It was in the possession of the justices, claiming it 
as their property. It is manifest, therefore, that it does not 
come within the meaning of '§, 29, of c. 148, of R. S. 
'l'he surplus, if any, above their fees, might have been reach
ed by process of foreign attachment in their hands. But it 
would be wrong, not only against the principal debtor, but 
especiai'ly against his sureties, that the bond should be forfeit
ed, because he did not tum ont the money when it was not 
practicable for him to <lo so. 

Simpson, for the plaintiff. 

APPLETON, J. -The jury have found, in answer to certain 
questions proposed at the instance of the counsel for the de
fendants, that the debtor, at the time of the disclosnre, possess
ed, or had under his control, bank notes, bills, accounts, bonds 
or other property, not exempt from attachment, and which 
could not be come at to l,e attached, aud that upon such pro
perty being so disclosed by the debtor, the creditor all(} such 
debtor did not agree to apply the same in part or in fuli dis
charge of the debt, and that the creditor did not waire an 
appraisal of such property. 

The instructions given, and those refused, relate entirely to 
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three dollars, which the debtor says he left on the table, but 
whether the same was taken by the justices or not, does not dis

tinctly appear. If this sum was paid to the magistrates after 
having been disclosed by the debtor, then this case is brought 
clearly within the authority of Butman v. Holbrook, 27 Maine, 
424, where it was decided that the lien given by R. S., c. 148, 
~ 34, attached to the money disclosed in favor of the creditor, 
and that it could not be disposed of within thirty days next 
after the disclosure, without working a forfeiture of all benefit 
from the certificate. If, therefore, the money was paid to the 
justices, then, in the language of WHITMAN, C. J., in the case 

hr.fore referred to, " this brings the case within the literal im
port of the statute to work a forfeiture." 

If the money was not paid to the justices, but remained the 
property of the debtor, then, as b.y the facts found by the 
jury there was a forfeitme of the bond, the money should be 
included in the sum found by the jury, us damages. The 
law is well settled that, to prevent a forfeiture, the property 
disclosed, so far as it is embraced by R. S., c. 148, ~ 29, 
should have been appraised. Harding v. Buller, 21 Maine, 
191 ; Fessenden v. Chesley, 29 Maine, :36R 

In either event, therefore, the plaintiff is entitled to judg-
ment. Exceptions overruled. Judgment on the verdict. 

SHEPLEY, C. J., and TENNEY and RICE, J. J., concurred. 

(*) W1LsON 't:ersus WADLEIGH ~ al. 

An attorney, in virtue of his general employment to prosceute a suit, has no 
authority to discharge the jll(L5mcnt or execution which he may recover, un
less upon the payment of the amount duo. 

Kcithcr has he authority to ass,:;,n the jud:.;mcnt or the execution. An assign
ment made by him could confer no rights upon the assignee, 

/\ discharge of the execution by such an assignee can therefore impair none of 
the rights of the plaintiff in whose behalf the judgment was recovered. 

ON REPORT from Nisi Prius, APPLETON, J. presiding. 
DirnT on judgment, recovered in 1847, against J. Wad-
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leigh, I. Wadleigh and James Purington, jr., for $541,77'. 
Jewett & Crosby were the plaintiff's attorneys of record in 
obtaining the judgment. 'rhe death of Purington having been 
·suggested, the writ was amended by striking out his name. 

The defendants put into the case, the execution issued 
·upon that judgment. Upon the back of it was the following 
indorsement : ~ 

"In consideration of four hundred dollars, we hereby as·· 
'Sign and transfer the within execution to E. D. Hoskins, 
with all the rights and po\vers belonging to the same. 

H Jewett and Crosby, Att'ys for Wilson. 
"December 8, 1847.'' 
The defendant also introduced a discharge of the execution 

by Hoskins, dated April I, 1850. 
The defendants also put in the writ in the case, .Tewett ~• 

al. v. Wadleigh <S'· al., reported, 32 Maine, 110. By agree• 
ment, all the papers referred to in that case are to be corrnider~ 
ced as in this case. 

The defendant~ called a Mr. Crosby as witness, who testi• 
fled that after Ira Wad1eigh had paid to Jewett, one of the 
plaintiff's attorneys, the $400, Jewett and Wadleigh had a 
conversation about Pnrington's liability to pay a portion of 
the demand, and the assignment was made for the purpose of 
~nabling Wadleigh to collect of Purington. Wadleigh pre
ferred that mode in preference to having it discharged, and 
Jewett wrote something on the execution. 

The case was submitted to the Court for a decision as the 
legal rights of the parties may require. 

Rowe t~ Bartlett, for the plaintiff. 
'l'hc assignment of the execution is void, Je,vett & Crosby, 

the attorneys., having no power to make it. 
Parol evidence is not admissible to show, that this assign

ment ·was intended to operate as a discharge, and not as an 
assignment. 7 Maine, 435; 14 Maine1 335 ; Osgood v. Da
vis, 18 Maine, 146; Jewett v. "Wadleigh, 32 Maine, 112. 

The memorandum given by the defendants to Jewett & 
Cro~by, shows that the execution was not discharged; nor 111-

V OL, XXXVI, 63 
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tended to be, except on the performance of certain conditions 
on the part of the defendants, which have not been perform
ed. Jewett v. JVadlei;:;h, cited above. 

Cutting, for the defendants. 
On Dec. 8, 1847, in consideration of $400, paid and secur

ed by defendants, the judgment was either discharged or as~ 
signed to E. D. Hoskins. 

If discharged, then the plaintiff has no cause of action. -
For by statute c. 213, (Approved June 3, 1851,) <§, I, it 

is enacted, that "no action shall Le maintained in any Court 
of this State, on any demand or claim, which has been set
tled, canceled or dischar~:ed by the receipt of any sum of 
money less than the legal amount due thereon, or for any 
good or valuable consideration, however small, by the owner 
thereof, or by his agent or attorney to whom the same has 
been entrusted for collection or settlement, whether such 
agent or attorney he generally or specially authorized." 

The present action was commenced Sept. I, 185 l, after 
the passage of the Act. 

Mr. Crosby's testimony shows, that the assignment was 
made to enable vVadleigh to collect of Purington, and that 
Wadleigh preferred that mode, rather than a discharge, and 
that thereupon Jewett wrote something on the execution. 

'l'hat something, turns out to have been an assignment to 
E. D. Hoskins, but solely for the benefit of Wadleigh. 

Thus, from the testimony of Crosby and the act of Jewett 1 

the conclusion cannot be otherwise, than a design to exempt 
Wadleigh from the payment of the execution, which in the 
language of the statute, so far as it regards him, was settled, 
canceled or discharged. 

In the case, Jewett l5· al. v. "Wadleigh -~• al., 32 Maine, llO, 
the decision is based principally on the consideration that, 
as the law then was, an attorney was not authorized to re
ceive a less, in payment of, a larger sum. 

It would seem that the agreement to Jewett & Crosby, 
under the circumstances, was made in order to uphold the 
execution for Wadleigh's benefit; for all the parties then must 
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have contemplated that the cash and notes secured by E. D. 
Hoskins was to be in full, which notes were paid though not 
promptly. All the damages recoverable was the interest on 
the notes after they became payable, which the plaintiff has 
received. 

That agreement says that the execution was "settled." 
"Whereas, we have settled an execution," is the language. 

Crosby swears to the same effect, that at W adleigh's re
<1uest, there was a transfer instead of a discharge. 

Rowe, in reply. 
The testimony of Crosby was inadmissible. The matter 

was not for the jury. It is merely a report to be decided on 
the parties' legal rights. Inadmissible testimony, then, is not 
to have influence. 

Our objection is, that it was introduced for an unallowable 
purpose. 

The statute cited by the counsel can have no effect here. 
It is not to operate retrospectively. 

APPLETON, J. - It appears in evidence that Messrs .. Jewett 
& Crosby, the attorneys to the plaintiff, upon receiving notes 
for an amount less than the sum due, assumed to assign the 
judgment, on which this suit is founded, to one Hoskins, by 
whom the same was subsequently discharged. The defence, 
therefore, mainly rests on the right of an attorney, without spe
cial authority, to assign a demand left with him for collection. 

An attorney cannot, by virtue of his general character as 
such, discharge a defendant from custody on execution, with
out satisfaction. Kellog v. Gilbert, 10 Johns, 229. He can
not commute a debt, or materially change the security which 
his client may have, without his assent. Smock v. Dade, 
4 Rand, 639. Nor can he, by virtue of his retainer to pros
ecute or defend a suit, release a claim of his client on a 
third person, for the purpose of making such person a wit
ness for him. Shores v. Caswell, 13 Met. 413. So, too, 
he cannot, in virtue of his general employment, discharge an 
execution in favor of his client, unless upon payment of the 
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amount due. Jewett v. lVadlcigh, 32 Maine, 110. He is 
necessarily vested with great discretion in the management of 
a cause during its progress to final judgment, but he is not 
authorized to assign or transfer that judgment when obtained, 
Such authority is not necessary for the discharge of his duty~ 
and would leave the interests of his client to his mercy. In 
Penniman v. Patchin, 5 Ver. 352, PHELPS, J., says, "he can
not compromise a demand without special authority for that 
purpose, nor disclrnrge it without satisfaction. Much less can 
he assign it for his own benefit ; such an act being not only 
foreign to the purpose of his employment, but inconsistent 
with it. A power so liable to abnse, (which indeed could 
hardly be exercised without abuse,) can with no propriety be 
admitted." The assignment to Hoskins gave him no title to 
control the execution, and the rights of the plaintiff remain 
unaffected by his acts as assignee. 

The counsel for the defendant rest their defence on statute 
c. 213, approved, June 3, 1851, which enacts that "no action 
shall be maintained in any Court of this State on any demand 
whicli has been settled, canceled or discharged by the receipt 
of any sum of money less than the legal amount due thereon, 
or for any good or valuable consideratiou, ho\vever small by the 
owner thereof or by his agent or attorney to whom the same 
has been entrusted for coUection, or settlement whether such 
agent or attorney be generally or specially authorized.'' But 
the case, as now presented, is not embraced, by the provis
ions of this statute. The execution was not in fact, nor was 
it intended to be discharged by Messrs. Jewett & Crosby. It 
appears from the testimony of i\Ir. Crosby, that the assignment 
was made to Hoskins, who was surety on the notes given 
at the time of the transfer, to enable him to collect the exe~ 
cution of Purington, one of the original defendants. The 
assignment to Hoskins, as has been seen, was utterly void. As 
he was neither the owner, nor agent or attorney, as he was 
neither generally nor specially authorized to act in the matter, 
his alleged discharge can be no bar to the further prosecution 
of this suit. 
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Nor is the defendant in a condition to invoke the aid of 
the contract of Dec. 8, 18,17, which was before the Court in 
Jewett v. ·wadleigli. 32 Maine, 110. 

If that were to be considered as a settlement and not 
:m assignment, still it was upon conditions with which the 
defendant has never complied. He cannot claim the benefit 
of its provisions and repudiate the terms upon which it was 
made. By that settlement, if such it were to be deemed, the 
notes then given were to have been paid at maturity, and if 
not so paid, the balance was to have been paid to the attor
neys of the plaintiff. 'ro entitle the defendant to the deduc
tion then made, the amount agreed upon was to have been 
punctually paid. As the defendant has successfully defenc.led 
against that contract, on the ground of want of authority in 
those with whom it was made, he is not now in the most 
favorable position to assert its existence. 

'rhe plaintiff is entitlec.l to judgment for what may be due 
after deducting such payments as may have been made. 

Defendant defaulted. 

SHEPLEY, C. J., and TENNEY, R1cE and HATHAWAY, J. J. 1 

concurred. 

(*) HuNTINGDON versus HALL. 

Tho sale of personal property, in the possession of the vendor, at a fair price, 
raises a warranty of title. 

Ilut, if the property be not in possession of tl1c vendor, and if there be no 
assertion of ownership in him, no inl.plied warranty of title arises. 

In such a sale, the maxim, caveat emptoi·, applies . 

.. Where a note is given for personal property to which the vendor lmd no 
title, assumpsit to recover back the agreed price is not maintainable in 
the absence of proof, either that the note was negotiable, or that it had 
been paid. 

ON REPORT from Nisi Prius! HATHAWAY, J., presiding. 
AssuMPSIT, The declaration contained two counts. 
A small dwellinghouse stood upon the laud of a third per

son. It was occupied by one Parody. The defendant sold 
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it to the plaintiff, at the price of $50, and gave a bill of sale, 
describing it as "the house now occupied by Parody, and 

acknowledging to have received pay by two notes, one of 

$20, and one of $30. 
'l'he plaintiff now alleges, that the defendant had no own

ership of the house, and the first count in this action is upon 

an irn plied warranty of title. 

The second count claims to recover back the $50, as hav-

ing been paid upon a corsideration which has failed. 

The case was submitted to the Conrt. 

.r 7'. Hilli'ard, for tbo plaintiff. 

Upon the question whether the sale of personal property, 
not in possession of the vendor, imports a warranty of title, 

there is a conflict of authorities. Story, in his work on con

tracts, ~ 535, lays <lowu the principle, that "a warranty of 
title will be presumed, whether the goods sold be, at the time 

of the sale, in the possession of the vendor or of a third per
son, n11less the contrary be then expressed." 

It was upon this authority, that this snit was instituted, and 
it is relied upon to support the action. 

On the second count the clefendant is also entitled to recover. 
The dcfenclaut recei•:ed the consideration, $50. But he had 

no title. He received the consideration without an equiva
lent, ai1d this is the apprnpriate form of action to recover it 
back. 

The defendant ackl)(rn !edged he received his pay in notes. 

A negotiable note is payment. An unnegotiable note is 

merely collateral, an<l is uot payment. Hence the notes must 
have been negotiable. ..Whether paid or not, they were equal 

to cash to the defendant, and he may have negotiated them in 

the market, so that this plaintiff must pay them at all events. 

If in the hands of a third person, the failure of consideration. 
would afford no defence in a suit against the maker. 

Rowe 9· Bartlett, for the defondant. 

APPLETON, J. - The plaintiff having purchased a hou8e of 

the defendant on the laud and in the occupation of a third 
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person, claims to recover back the consideration paid, upon 
the ground of an implied warranty of title by the vendor in 
the sale of personal chattels. The contract between the par
ties shows that the one bought and the other sold the house 
as personal property, and it must be so cousidered in deter
mining their rights. 

There was no fraud, no express warranty, no delivery of 
the thing sold, and uo assertion of title on the part of the 
vendor before or at the time of sale. ']'he bill of sale dis
closes that it was not in the possession of the vendor, and the 
evidence shows that it was on the land of a third person. In 
such case, no warranty of title will be implied. The implied 
warranty arises when the vendor is in possession of the chat
tel himself or by his servant at the time of the sale. " In 
every sale of a chattel, if the possession be at the time in 
another, and there be no covenant or warranty of title, the 
rule of caveat emptor applies, and the party buys at his periL 
But if the seller has possession of the article, and he sells it 
as his own and not as the agent of another, and for a fair 
price, he is understood to warrant the title." 2 Kent's Com. 
478. 'I'his question was elaborately discussed in ]}forley v. 
Attenborough, 3 Wils. Hurls & Gordon, 512, and after a 
careful review of the English authorities, PARKE, B., in de~ 
livering the opinion of the Court, thus declares the law; "It 
would seem that there is no implied warranty of title in the 
sale of goods, and that, if there be no fraud, a vendor is not 
liable for a bad title, unless there is an express warranty or 
an equivalent to it by declarations or conduct, and the ques
tion in each case, where there is no warranty in express terms, 
is whether there are such circmnstances as to be equivalent to 
such warranty." In "lfcCoy v. Artcher, 3 Barb. 323, after a 
careful examination of the decisions in relation to this subject, 
the Court came to the conclusion, that if the property sold 
was at the time of the sale in the possession of a third person, 
and there was no affirmation or assertion of ownership, no 
warranty of title would be implied, but if there was an af-
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firmation of title, rn such case the vendor would be subjected 
to the same liability as if he had possession. 

In Russell v. Richards, I Fairf. 433, the doctrine of im
plied warranty vrnuld seem to be limited to the case where 
the vendor has possession. "A sale of a chattel, "says MEL

LEN, C. J.," in the possession of the vendor, amounts to a war
ranty of title; not so in the case of real estate." The law is 

laid down in accordance with these views in the various text 

books, with the exception of Story on Sales, 535, cited by 
the counsel for the plaintiff in his argument. Ross 011 Ven,. 

dors & Purchasers, 335 ; J ,ong on Sales, Rand's Ed., 20 l ; 
l Parsons 011 Con. 458. The cases where it is asserted in 

general terms, that in the sales of personal chattels, the hnv 
will imply a warranty, will be found to be those in which the 
vendor was in possession, and where the distinction here con~ 
~idered did not arise, and was not necessarily involved in their 
determination. 

There is no evidence that the plaintiff has paid the notes 
given for his purchase. It is not necessary to determine 
whether the money can be recovered back as on a failure of 
consideratilln. Plaintiff nonsuit. 

SHEPLEY, C. J., and TENNEY aud RrnE, J. J., concurred, 

(*) CRUG versus "\V EBB ER. 

The remedy given by R S., c. US, § 49, against one who aick ii1 a frau<lulen:, 
transfer or concealment of a debtor's property, is allowed to creditors only. 

During the pcnclcncy of an action of tort, sounding in damages, the plaintiff's 
right to recover clocs not constitute him a croclibr, 

For aids given b the defendant in a fraudulent transfrr m concc:1lmcnt cf hi• 
property, pending an action of tort, sounding in danrn.gcs, the statute g~vca 
to the plaintiff no right of action, 

Tho plaintiff, however, in such a Rnit, becomes a creditor, upon the renditlon 
of a judgment in his favor for damages. 

ON Ri:PORT from 1Visi Prins, APPLETm,, J., presiding. 
CASI>, 
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The plaintiff, in 1846, commenced an action of trespass 
quare clausum fregit, against one Willa, and, in June, 1851, 
recovered judgment therein, damage $1, cost $37,26. 

In 1847, while that suit was pending, Willa fraudulently 
and without consideration transferred his property to the de
fendant for the avowed purpose of keeping it from seizure 
on the execution which the plaintiff might in that action 
recover. 

This suit was brought on Dec. 22, 1851, and was founded 
on R. S., c. I 48, ~ 49, for aiding Willa in the fraudulent 
transfer or concealment of the property. 

The case was withdrawn from the jury and submitted to 
the Court. 

C. P. Brown, for the plaintiff. 
This statute provides "that any person who shall know

ingly aid or assist any debtor or prisoner in any fraudulent 
concealment or transfer of his property, to secure the same 
from creditors, and to prevent the seizure of the same by 
attachment, or levy ou execution, shall be answerable to any 
creditor, who may sue for the same, in double the amount 
of the property, so fraudulently concealed or transferred; not, 
however, exceeding double the amount of such creditor's just 
debt or demand." 

The facts present the exact case, which the statute was 
designed to meet, unless it be that the plaiutiff was not a 
creditor of Willa. We contend he was such a creditor with
in the intendment of the statute. 

Webster defines the term creditor to be "a person to whom 
a sum of money or other thing is due, by obligation, promise, 
or in law." "Correlative to debtor." 

Willa had invaded the plaintiff's rights, and done him an 
mJury. A demand thence arose, which he was morally and 
legally bound to satisfy. Was not here, then, "money or 
other thing due," both by "obligation" and "in law?" Could 
not the plaintiff have obtained that money, if the defendant 
had not wrongfully interfered to take the defendant's pro-

VoL. :x.xxv1. 64 
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perty? and the taking was precisely in the language of the 
statute, "to prevent the seizure by attachment or levy." 

The reason of the statute extends as fully to persons m
jured by a trespass as to one holding a promissory note. 

Upon recovering his judgment, the plaintiff instantly be
came a creditor, if he was not so before. ~ifeserve v. Dyer, 
4 Maine, 52. But though the defendant took the property 
before the judgment was recovered, he has continued to re
tain it till this time, and that retaining is to be treated as a 
renewal of the taking every day. Hence he took it and held 
it when the plaintiff was undeniably a creditor. 

But it may be said that, at the time of the defendant's 
fraudulent taking, the· plaintiff's damage was unliquidated. 
But the legal maxim is, that "that is certain, which is capable 
of being made certain," and the damage was reduced to a 
certainty before this suit was brought. 

Knowles, for the defendant. 

APPLETON, J.-This is a special action on the case, in which 
the plaintiff, under the provisions of R. S., c. 184, <§, 49, 
claims to recover of the defendant for aiding in the fraudulent 
transfer or concealment of the property of one Henry S. 
Willa, whose creditor he alleges himself to be. 

It appears in evidence that the plaintiff having commenced 
an action of trespass against Willa, he, during the pendency of 
the suit, fraudulently transferred his property to the defendant 
without consideration, and for the avowed purpose of prevent
ing its seizure, on such execution as might eventually be 
recovered. Some time after this transfer, judgment was ob
tained, which remains unsallisfied. From the evidence report
ed, the defendant is within the section on which this suit is 
founded, and would, under its provisions, undoubtedly be liable 
to any of the creditors of Willa. The question here present
ed, is whether, having at the time of the transfer an unliqui
dated claim for damages, the plaintiff is to be deemed a cred
itor within a just construction of the Act. 

The R. S., c. 148, § 49, give the right of action against 
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persons aiding in the fraudulent concealment or transfer of pro
perty "to any creditor': who shall sue, and he is entitled 
to recover "double the amount of property so fraudulently 
concealed or transferred, not however exceeding double the 
amount of such creditor's just debt or demand." Debtor and 
creditor are correlative terms implying correlative relations, 
simultaneous in their origin and inseparable in their existence. 
No debt exists without a corresponding credit. 1'he distinc..: 
tion between contracts and torts is recognized in all codes. 
Contracts are entered into; they are the results of mutual 
assent between the parties to them. Torts are committed 
without and against consent. An unliquidated claim for dam
ages, as for words spoken, or for a trespass to person or pro
perty, would not, in the ordinary use of language, imply the 
relation of debtor and creditor between the slanderer and the 
person slandered, or between the trespasser and the person 
upon whose rights a trespass had been committed. Nor have 
the words any such technical signification, so that such should 
be considered their meaning when used in legislative enact
ments. "In general, whenever a contract is such as to give 
one of the parties a right to receive a certain and liquidated 
sum of money from the other, ( as in the case of a bond for 
the payment of money or an implied promise to pay for goods 
supplie<l, so much as they shall be reasonably worth,) a debt 
is said to exist between the parties, while on the other hand, 
if the demand be of uncertain amount, as when an action is 
brought against a bailee, for injnry done through his negli
gence to an article committed to his care, it is described not 
as a debt, but as a claim for damages." 2 Steph. Com. 187. 
In the construction of the statute of foreign attachments, no 
claim for a tort is deemed to be embraced within the word 
"credits." "A man may be liable to another to an action for 
slander, assault and battery or any other tort," says MELLEN, 

0. J., in Rundlett v. Jordan, 3 Green!. 47, "in which heavy 
damages wonld be given, but such a liability would not ren
der him a trustee." When the remedy of the defendant lies 
in tort merely against another, such person cannot be sum-
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moned as trustee. Paul v. Paul, l 0 N. H., l I 7. The lan
guage of the English Bankrupt Law is more general than that 
of the statute nnder considf:ration, yet, by the uniform course 
of the anthorities, a claim for damages arising from a tort is 
not barred by a discharge. Parker v. Norton, 6 T. R., 695. 
The same construction has been given to the recent Bankrupt 
Act of the United States. 1/ughes v. Oliver, 8 Barr, 429·. 
When a demand founded on tort passes into a judgment, it 
becomes a debt and is discharged. But to produce this result, 
judgment must be entered up before the bankruptcy. The 
mere assessment of damages by a jury or the award of re
ferees, will not be sufficient. Bress v. Gilbert, 2 M. & S., 
70; Crouch v. Gridley, 6 Hill, 250. In case of intestacy, 
if the next of kin refuse to administer upon the estate, the 
Judge of Probate may by statute commit administration to 
one of the principal creditors, but it would be a novel con
struction, which should declare the plaintiff in slander or in 
trespass a creditor and entitled to administer upon the estate 
of the defendant whom he had been pursuing. 

The English statute against fraudulent conveyances, of 
which this is a fitting complement, has been construed to em
brace creditors and those against whom a tort had been com
mitted. But the language of that Act is most general, making 
all feoffments, gifts, grants, &c., contrived to delay, hinder or 
defraud creditors, or others, of their just and lawful actions, 
suits, debts, accounts, damages; &c., utterly void. So that 
though the plaintiff might have brought himself within that 
statute, and have been permitted to contest the conveyance to 
the defendant as fraudulent, it would by no means follow that 
he would be entitled to maintain the present snit. 

The just debts or demands referred to in ~ 49, are such 
debts or demands as a creditor has, and such alone. The 
word demand, though a word of large signification, must be 
construed in connection with the rest of the sentence, and 
cannot be considered as enlarging the meaning of the words 
just debt, so that they should embrace torts, or creditor, so 
that it should mean any person having any claim whatsoever. 
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In Fox v. Hills, 1 Conn. 295, the statute of Connecticut 
against fraudulent conveyances, which provides that all fraud
ulent conveyances, &c., made to "avoid any debt or duty of 
others," as against the party whose debt or duty is endeavored to 
be avoided, should be utterly void, received a judicial construc
tion. It was there held that duty was commensurate with debt1 

and that a tort would not be embraced within the statute. 
We can only judge of the intention of the Legislature by 

the language in which it is expressed. Words are to receive 
their ordinary and accustomed signification. An unwonted 
and unusual meaning is not to be attached to them, unless 
required by the most unmistakable indications that such was 
the Legislative purpose. If the Legislature had intended to 
confer a right of action upon one situated like the plaintiff, a 
few words only were necessary to render such intention most 
evident. It can hardly be conceived that they would have 
been thus sparing in their use of language. We think the 
plaintiff cannot, without a manifest and palpable disregard of 
the usages of speech, be considered as having been a creditor 
of Willa at the time of his fraudulent transfer of his property 
to the defendant. Not having been a creditor then, he cannot 
maintain this action. Thatcher v. Jones, 31 Maine, 528. 

It may be expedient to extend the remedial benefits of this 
statute so as to embrace all causes of action. 'I'hat, however, 
is a question for the Legislature, and can afford no aid in its 
construction. Plaintiff nonsuit. 

SHEPLEY, C. J., and TENNEY, RICE and HATHAWAY, J. J. 1 

concurred. 

(*) Dw1NEL, in Equity, versus VEAZIE. 

A trustee of real estate, wlJ.en required by a court of equity to convey to the 
cestui que trust, is bound to insert in the conveyance a covenant of warranty 
against persons claiming under himself. 

:By a conveyance of land to one, upon a valuable consideration paid by another, 
an equitable trust is created. 

In order to the creation of such a trust, it is immaterial at what time or in 
what mode the consideration was paid to the grantor. 



510 BAST'ERN DISTRICT. 

Dwincl v. Veazie. 

ON REPORT from Nisi Prius, APPLETON, J., presiding. 
BrLL IN E<tUITY. The hearing was upon bill, answer and 

proof. 
It appeared that Dwiuel, being indebted to the Commercial 

Bank, conveyed to them, in 1839, several parcels of land, and 
took back a bond for a re-conveyance on payment of the debt. 

The bank having received payment conveyed the land, in 
Sept. 184 3, at Dwinel's request, to Veazie, who gave his 
bond to reconvey on performance of certain conditions. In 
December, 1843, Veazie, at Dwinel's request, conveyed several 
pieces of the land to M. P. Sawyer, au acknowledgment of 
which was indorsed on Veazie's bond. 

In 1845, Dwinel had performed all the conditions and re
quirements of that bond, to the satisfaction and acceptance of 
Veazie, and in 1846, Veazie conveyed by deed to Dwinel all 
the residue of the lands, except two stores on Main Street in 
Bangor, and Dwiuel, supposing the deed conveyed all the 
lands which Veazie was bound to convey, gave up the bond 
to be canceled. Afterwards, on discovering the omission, he 
demanded of V cazie a conveyance of the two stores, 1vhich 
Veazie refused to give. 

The bill prays that Veazie may be compelled to make such 
a conveyance. 

In Veazie's answer, he denied his obligation to convey, but 
afterwards, upon inspection of the proofs, he filed a supple
mental answer, in which he admitted Dwinel's right to a con
veyance of the stores, and filed with the clerk a release of 
them, though without any covenants against persons claiming 
under him. 

The above mentioned conveyance to Sawyer was made to 
secure to him a debt due from Dwinel; and Sawyer gave a 
bond, that when his debt should be paid, he would reconvey, 
and that bond is lost. Whether the bond was to Veazie or 
Dwinel, none of the parties can remember. Dwinel paid the 
debt to Sawyer, who ther,ciupon reconveyed the land to Veazie, 
of whom Dwinel demanded a conveyance to himself, which 
was refused. 
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The bill prays that Veazie may be compelled to make such 
a conveyance. 

Veazie, in his answer, denies his legal obligation to convey 
these lots, because the obligation of the bond, so far as these 
lots were involved, was dischargPd by the deed to Sawyer, 
and no new obligation had been assumed. 

He yet admits his moral obligation to make such convey• 
ance, and expresses his willingness to do so, whenever the 
plaintiff shall perform a like moral obligation or trust toward 
him, which he alleges has grown out of another transaction, 
and of which he has no le[al proof to enable him to enforce 
his claim at law. 'I'his claim he alleges to be $1500, and 
says that Dwinel denies the claim, and refuses to pay any 
thing on that account. The particular grounds of this claim 
are set forth in the answer, bnt no proof was offered of the 
truth of the statements there made. The statements of the 
answer, upon this point, are uot responsive to any allegations 
made in the bill. 

Rowe ~ Bartlett, for the plaintiff. 

A. W. Paine, for the defendant. 

SHEPLEY, C. J. - 'l'he defendant, at the time of trial, pre• 
sented a rnpplementary answer admitting, that the plaintiff 
would be entitled to a conveyance of the stores and lot:;,, if he 
were not morally authorized to retain them to induce the 
plaiutiff to do him justice in a matter in which he has no legal 
means to compel him to do it. 

This matter in defence wholly fails, there being no proof 
to sustain it. 

By the written acknowledgment of the plaintiff, indorsed 
upon the back of the bond made by defendant to him, it ap
pears, that the defendant conveyed the lots to M. P. Sawyer 
by the request of the plaintiff. The obligation of the bond 
having been thereby performed it was extinguished, and could 
not be revived by a subsequent conveyance from Sawyer 
to the defendant. 

The report of the case states, that the debt due to Sawyer, 
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for the security of which he held the lots, was fully paid by 
the plaintiff; and that Sawyer conveyed them to the defend• 

ant to perform his obligation to convey to the plaintiff or to 

him. 
The defendant appears to hold the estates by a conveyance 

from Sawyer, for which he has paid nothing, and for which 
the plaintiff has fully paid. The law regards the defendant as 
holding them in trust for the plaintiff. 

It is objected, that a resulting trust arises only from pay
ment of the purchase money, and that the plaintiff only paid 
an old debt due' from him to Sawyer. 

The principle, upon which one person is regarded as hold

ing estates for another by a resulting trust is, that the other 
has paid for the estate so conveyed. It is not material in 
what manner payment was made to the grantor. It is suffi

cient, that it was made in such manner as to induce him to 
convey. 

An objection is made by the counsel for the plaintiff, that the 
conveyance offered by the defendant, did not contain any 
covenant against titles or rights acquired under him. It should 
contain the usual covenant against any such right or title. 

The plaintiff is entitled to a decree for a conveyance of the 
stores by such a deed, and also for a like conveyance of the 
lots, and for costs. 

'.l'ENNEY, RICE, HATHAWAY and APPLETON, J. J., concurred. 

(*) WEBBER versus WILLIAMS ~ al. 

By the statute of 1846, § § 11, 12, if a person had received payment for 
liquor sold by him in violation of law, the amount might be recovered of 
him in a suit at law by one to whom the purchaser was indebted. 

In such a suit, brought against. a co-partnership, there is a failure of proof, 
that the sale was in violation of law, if one of the co-partners had license 
to make such sales, unless it be shown, that the sale was made by the othe-r. 

In such a case, the presumption of law is, that the sale was made by the co
partner who had a right to make it. 

ON REPORT from Nisi. Prius, TENNEY, J., presiding. 
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AssuMPSIT for money had and received. 
The statute of I 846, c. 205, prohibited the sale of intoxi

cating liquors, except for medicinal or mechanical purposes 
by persons licensed therefor by the city or town authorities. 

The same Act, <§, 11, provided, that if any person had paid 
for such liquors, sold in violation of the law, it should be con
sidered a payment made without consideration, and his cred
itor should be allowed to recover the amount so paid, in an 
action for money had and received, brought in his own name, 
directly against the seller. 

The defendants reside in Portland, and are co-partners in 
business. One of them, Williams, was licensed to sell liquors 
for medicinal and mechanical purposes, in quantities not less 
than twenty-eight gallons. They sold liquors to William G. 
Webber at different times, at each time in quantities exceed
ing twenty-eight gallons. The amount of sales was some
thing over six hundred dollars, and they received payment for 
the same from the purchaser. 

William G. Webber was indebted to this plaintiff, and this 
suit is brought, under the statute, to recover from the defend
ants the amount which they had so received of William G. 
Webber. 

The Court are authorized by agreement of parties to draw 
inferences of fact, and to render judgment on nonsuit or de
fault as the case may require. 

J. E. Godfrey, for the plaintiff. 
'l'he license to Williams was for selling liquors for medicin

al and mechanical purposes and no other. But the defendants 
do not undertake to show, nor does it appear, that the sales 
to William G. Webber were for those purposes only. The 
burden of excusing proof is upon the defendants. For what 
purposes the liquors were sold, was peculiarly within their 
knowledge. State v. Crowell, 25 Maine, 171 ; State v. 
Whittier, 21 Maine, 34; Little v. Thompson, 9 Green!. 228. 

The license to Williams was given to him as an 1ndividual. 
It was not given to the co-partners. An unlicensed member 

VoL. xxxvr. 65 
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of the company can by no means excuse himself, through a. 
license, a mere personal trust, confided to his partner. 

A co-partnership is distinct from an individual member of 
.it. It is a different "person" in contemplation of law. Its 
interests are distinct. 11:s transactions do not issue to the 
advantage or detriment of one member only, but to all. 

Partners are liable for a tort committed by one of them, 
and may be sued in trover, although there was no joint con
version in fact. One is innocent, but both are liable. Nichol 
v. Glennie, 1 M. & S., 5138. 

The case at bar is analogous to that of Edmondson v. 
Davis, 4 Esp. 14. In that case, debt qui tam was brought 
to recover penalties against the defendant for practicing as 
an attorney, without having entered a certificate. It appear
ed that he was a partner to one Plaisted, who did the business 
and had all the profits of it. Dut the Court held the action 
maintainable, as the bm,iness was done in the partnership 
name, and " it was the business of the office, and both would 
have been accountable for negligence. 

The principle on which we rely was settled in lVillitt v. 
Chambly, Cowper, 814, cited 1 Mete. 563; l Dane's Abr. 
625, ~ 2. 

In the case at bar, both defendants participated jointly, not 
separately, in the illegal sale. Both derived the benefit. The 
violation of law was by both. 

"\Ve respectfully refer the Court to Watson on Part. ]5£• 
and 160; Briggs v. Lawrence, 1 Term. R. 454. 

Cutting, for the defendants. 

SHEPLEY, C. J. -- By the eleventh section of the Act ap
proved on August 7, 18116, a creditor of one, who has paid 
for spirituous liquors, "sold in violation of law," may recover 
the amount received therefor, by the seller, in an action for 
money had and received. The plaintiff, as such a creditor, 
has commenced this suit to recover from the defendants the 
amount of money received by them for liquors sold to ·wit
liam G. Webber, in violation of law. 
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The testimony proves, that the def-endants, when the sales 
were made, were partners in business, as distillers and venders of 
:spirituous liquors, in Portland; and that one of them, Williams, 
had been duly licensed in that city, to sell such liquors "at his 
distillery by wholesale, or in quantities not less than twenty
-eight gallons, and that delivered and carried away all at one 
time,"-" to be used for medicinal and mechanical purposes." 
There is no proof that the liquors were not sold to be used 
for such purposes. They appear to have been sold at different 
times during the existence of the license, at the distillery, and 
at each time in quantities exceeding twenty-eight gallons, de
livered and carried away at one time. It does not appear, that 
the sales were not all made in conformity to the license ; and if 
they were made by Williams, there would be no .proof of a 
violation of law. The sales were made as of property of the 
:firm. The charges were made by the firm of liquors sold to 
the purchaser, and payments were made to the firm. It does 
not appear by which member of the firm the sales were made. 
Each might make them, one of them might lawfully do it, 
the other ~ould not. If the one, who might lawfully do it, 
did in fact personally make the sales, he might be wholly un
able to prove it. A personal c.onfidence was by the license 
reposed in Williams only, w,hich could not be transferred by 
him to another, and yet he might employ a clerk, an agent, 
or his partner, to make snch sales for him. Nor was it neces
sary, that he should be the sole owner of the liquors sold by 
him, or even that he should owu any part of them. He might 
lawfully sell such liquors, acting as a merchandise broker for 
others, who might in their own names recover for their value. 
The facts, therefore, that the liquors were sold as the property 
of both defendants, and that payments were made on account 
thereof to them, have no tendency to prove, that the sales 
were not lawfully made by Williams personally, or by a clerk, 
agent, or partner, under his direction. 

The burden of proof rests upon the plaintiff, upon the whole 
testimony introduced, to show that the liquors were sold in 
violation of law. Without it he does not exhibit a case with-
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in the provisions of the statute. While this is left in uncer
tainty, the plaintiff's case is not made ont. The most favora
ble aspect for the plaintiff, presented by the testimony, is, that 
it is as probable that they were sold by one without license as 
by the other under license. In the absence of all proof1 the 
just and legal inference is, that the sales were made by the one 
who might rightfully and legally make them, or by his di
rection, and not by one who must violate the law without 
any occasion for it. Plaintiff nonsuit. 

'l1 ENNEY, 1'TELLs and HowARD, J. J., concurred. 
R1cE and HATHAWAY, J. J. dissented. 

(*) HANSON versus INHABITANTS OF DEXTER. 

To bind a town by the doings of one of its committees, a majority of the com
mittee must concur; 

If, within the scope of a committee's appointment, a minority undertake to 
make a contract, it is competent for the majority to ratify it. 

·when ratified, the contract has the same force against the town, as if a majori
ty had originally concurred in making it. 

Labor performed under such a ratified contract, though it was performed prior 
to the ratification, and though it was of no value to the town, is a sufficient 
consideration on which to maintain suit against the town upon the contract. 

ON ExcEPTIONS from Nisi Prius, APPLETON, J., presiding. 
AssuMPSIT, 
'l'he defendants had occasion to make a new road. 
They voted money for the purpose, and appointed a com

mittee of six men to let out the job on contract, and to super
intend the work and to adjudicate upon its fulfillment. 

The committee staked out and marked the lines for the 
road, and contracted with the plaintiff to make it upon that 
route for $195, which sum he received. When the plaintiff 
began to do the work, one or two of the committee authoriz
ed him to deviate a few feet from the route designated, and 
he did so. The majority of the committee objected to the 
alteration and required the plaintiff to make the road exactly 
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between the lines marked out, and he did so, thus getting no 
benefit from the work which he had done outside of those lines. 

This suit is brought to recover for that work. 
At the trial, the plaintiff produced evidence tending to 

prove that the committee, when objecting to the deviation, 
promised verbally to pay him or see him paid what was right 
for his loss, in consequence of the alteration, if he would 
abandon the deviation, and make the road on the stipulated 
route. 

In reply to an interrogatory propounded by the Judge, the 
jury replied, that the c0mmittee did so promise. 

The Judge instructed the jury, that, if they found such a 
promise was made, the verdict should be for the plaintiff. 
To this instruction the defendants excepted. 

J. Crosby, for the defendants. 
1. 'l'he promise, if made, was without consideration. 
2. If there was any consideration it was a past consideration, 

for lahor previously performed, not at the request or for the 
benefit of the defendants. Loomis v. Newhall, 15 Pick. 159; 
Wells v. Wyman, 3 Pick. 209; Balcom v. Craggin, 5 Pick. 
295; Jewett v. Somerset, l Greenl. 128. 

3. The promise, if any, was made by the committee in 
their individual capacity and it is against them, that the right 
of the plaintiff, whatever it may be, exists, and not against 
the town. The committee had no authority to bind the town 
for such a claim. Thayer v. Boston, 19 Pick. 511. 

Knowles, for the plaintiff. 

R1cE, J. - This is assumpsit for work done on a road, 
and for extra labor on the same. There was proof that the 
principal part of the labor performed by the plaintiff was 
under a contract, which the jury found had not been waived 
nor abandoned. The amount of compensation, stipulated in 
the contract, seems to have been paid. That part of the work 
which was thus performed is not now matter of controversy 
and therefore not a subject for consideration. 

The only questions now open, have reference to labor per-
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formed off of the location of the road as staked out by the 
committee, under the direction of one or two of its members. 
The committee consisted of six members. The concurrence 
of a majority was necessary to give validity to its acts. When 
the committee was informed of the deviation of the plaintiff 
from the location which they had staked out as the line of the 
road, five of its members, the other not dissenting, directed 
him to return to the original location, promising verbally, to 
pay him what was right for his loss, ,in consequence of the 
alteration. 

For that promise the defendants contend there ,vas no legal 
consideration, and that it is consequently void. Though the 
plaintiff, under the direct:ion of one or two of the members 
of the committee, had deviated from the line staked out by 
the whole committee, it does not appear that he had departed 
beyond the exterior lines within which the committee was 
authorized to cause the road to be constructed. The devia
tion when made was unauthorized, but it was competent for 
the full committee to ratify the acts of the plaintiff, done 
under the direction of a minority of its members. The agree
ment to pay what was right for the work thus performed, if 
he would return to the line originally staked out, was within 
the scope of their authority, and must be deemed a ratifica
tion of the acts of the minority, as far as proceedings had 
then been had. The labor performed under directions thus 
ratified was a sufficient consideration for the promise. By 
that promise the defendants are bound. 

The exceptions are therefore overruled. 

SHEPLEY, C. J., and 'PENNEY and HATHAWAY, J. J., con
curred. 

(*) BALDWIN, in Equity, versus CITY OF BANGOR. 

The proper width of a street must depend upon the amount of travel passing 
over it, upon the business tmnsacted in it, and upon the comfort of those 
residing <Jr rln.ing h1rniness upon it. 
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,vith a view to such uses, the authorities may rightfully locate streets in dif. 
ferent parts of the city, varying much in their widths and conseg_ueut ac
commodations. 

The Act of 1845, c. 256, relating to the city of Bangor, referring to the legal 
voters the necessity or expediency of erecting public buildings or making 
public improvements, which should reg_uire an expenditure exceeding three 
thousand dollars, does not apply to the establishment of public streets. 

To obtain a decision whether the proceedings in establishing streets have 
been legal, the process is by certiorari. 

Upon a bill in equity brought for such purpose and praying injunction, the 
proceeding will not be examined. 

B1LL IN EQUITY, heard on bill, answer and proof. 
The bill alleged that the city council voted to widen Wall, 

Water and Fore streets in said city, in such manner as to em
brace all the land between Mercantile Block and Wall street 
north of Water street, and also certain other described prem
ises south of Water street; that, by a vote of the city coun
cil, the streets thus widened were located and established 
under the designation of "public streets, to be known as Wall 
street place"; that the plaintiff is the owner of certain lots 
(described) embraced within the limi,ts of said "Wall street 
place" of the value of $5000, and has a dwellinghouse built 
on said estate; that the streets are not _in the line of any 
public travel, passing to or from the settled parts of the city, 
or between parts of it where much business is transacted, 
and, before the widening, were all of sufficient width to ac
commodate all the travel which was desired, or had occasion 
to pass over the same, and for all other legal purposes of 
streets; and that, therefore, the public convenience and ne
cessity did not require the enlargment or widening; thqt the 
whole proceedings of t!te city co11ncil in the premises were 
undertaken and perfected for a purpose, not warranted by 
law, and altogether different from that set forth th~rein, in 
utter disregard and violation of law and of the rights of the 
plaintiff; viz., for the purpose of taking land of the plaintiff and 
others for a public common or promenade, for which the 
council had no right to take land of any citizen, as they have 
here undertaken to do; that said council and its members, 
well knowing this, have, in derogation of the plaintiff's right 
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and in fraud thereof, assumed to take the land under the pre
tence of widening said streets which happen to lie contiguous 
to the land desired to be taken ; and in furtherance of such 
illegal design have actually passed the vote aforesaid; that 
all said proceedings were instituted and carried out for a 
fraudulent purpose ; that the fraudulent design is attempt
ed to be covered under the appearance of legal proceedings 
had as aforesaid; that an Act, passed March, 22, 1845, pro
vided that it shall be voted upon by the legal voters of the 
city whether it is necessary or expedient to erect a pub
lic building or buildings, or to make such public improve
ments in said city as towns and cities may lawfully make, 
when requiring an expenditure exceeding three thousand 
dollars ; that the public promenade or common, created by the 
doings of the counsel, was a "public improvement" within the 
meaning of said Act, and the expenses thereof were at least 
twelve thousand dollars, and no vote of the citizens was 
taken in favor of it, and the proceedings of the council being 
in violation of that Act, are void; that the city council, 
by vote passed September 1, 1851, directed the city clerk to 
give notice to owners of buildings on said premises to remove 
the same before June I, 1852, it being for purpose of making 
same into a public promenade or common, as before alleged ; 
and that the city officers are about to appropriate to the city's 
use the land taken as aforesaid, and deprive the plaintiff of 
the same, which doings ,vill be waste and an unlawful inter
ference, &c. 

Wherefore the bill prays for injunction and perpetual stay 
of proceedings on the part of the city in the premises, and for 
further relief. 

The answer filed and signed by the city solicitor, not under 
oath, admits that the city council did vote as alleged, to widen 
the streets described in plaintiff's bill, and that the stteets so 
widened were established as widened, and called "W"all street 
place"; admits the plaintiff's right of property in land taken 
as alleged, but, if material, refers to plaintiff's deed for title ; 
admits that the city intends to remove the dwellinghouse 
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lieyond the limits of the streets as widened ; asserts that the 
streets are in settled and business parts of the city, where 
common convenience and necessity need and require other 
and greater facilities and wider streets than for mere passing 
and repassing, and that had each of said streets been wider, 
there would have been much more travel over them, and that 
some of the streets in the vicinity of, and leading to, said 
streets are inconveniently crowded with travel and business, 
m1d that the widening of said streets is designed in part to 
relieve, and will relieve in part, the crowded state of. the 
other streets, and that each of said streets as widened is no 
wider than common convenience and necessity require, and 
-that the travel and business on said streets will be greatly in
creased by said widening; denies that said streets were suffi
ciently wide for all purposes for which streets can be legally 
used, and that they are not in the line of travel passing from 
the settled parts of the city and difforent portions thereof; 
denies that the said proceedings were for any other and differ
ent purposes than those apparent on their face, &c., and that 
these proceedings are against law and not warranted by law; 
denies that said proceedings were instituted and perfected for 
the purpose of making a common or promeni¥Ie, and that the 
members of the council acted fraudulently, and that they 
have assumed to take land illegally of plaintiff, or any oth~r 
citizen; a,sserts that land in the vicinity and contiguous to 
said streets will be greatly increased in value, and that gener
ally the owners are in favor of the widening and approve of 
the same, and that the plaintiff, in early steps of the proceed
ings, wa:s in favor of the same, and urged members to vote 
in their favor; admits the passage of the Act of March 22, 
1845 ; admits that the widening will cost more than $3000, 
and that no vote of the inhabitants was taken; denies that 
this Act was intended to embrace the laying out or widening 
of streets or such improvements as this, and submits the ques
tion to the Court ; asserts that, by the 6th section of city 
charter, the city council has power to lay out streets, widen 
and alter the same, estimate the damages therefor, and that 

YoL. xxxv1. 66 
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any rernon aggrieved may appeal; that the council here al
lowed damages to plaintiff for his land, the sum of $1541, 
and the plaintiff appealed, and his appeal is still pending in 
this Court where he hm, a plain and adequate remedy for his 

damages. 
The substance of the prnof will sufficiently appear in the 

opinion given by the Court. 

Cutting and A. }V. Paine, for plaintiff, contended; -
1. 'l'hat the city council, in laying out and establishing 

Wall street place, exceeded their authority, and pointed out 
what they all.Bed to be fatal omissions and defects in the 
proceedings. 

2. That the decision of the question as to the legality and 
effect of those proceedings, could rightfully be had upon a 
bill in equity, praying for an injunction to stay the action of 
the city iu opening said " 1N" all street place." 

3. That as the amount as;sessed against the city for the 
land-damage exceeded three thousand dollars, the location was 
in violation of the Act of 1845, and was therefore in itself 
void, and does uot require a certiorari. 

4. That the fraud of ilhe city council, in establishing a 
public common, under the pretence of merely widening the 
streets for travel, vacated the whole transaction, and that 
therefore an injunction ought to be awarded, to stay all fur
ther proceedings. 

'Wakefield, City Solicitor, for the defendants. 

SHEPLEY, C. J. - The eity council have by the city char
ter exclusive power "to lay ont and establish any new street 
or public way, or to widen or othenvise alter any street or 
public way in said city." In all other respects the city coun
cil are to be subject to tho same mies and restrictions as are 
provided by law regulating the laying out of streets and pub
lic highways, 

The proper width of a street in a city or town must depend 
t.pon the travel passing upon it, the business transacted in it, 
and the comfort of those residing or doing business upon it. 
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These may require one street to be of much greater width 
than another, and the same street to be of much greater width 
in one place than in another. It cannot be admitted, that the 
only legitimate purpose of a street is the accommodation of 
the travel passing and repassillg upon it. The great purpose 
for making streets and ways safe and convenient for travelers, 
is to enable them to transact their business with more con
venien~e and safety and to enjoy the comforts of social life. 
The greatest benefit to be derived from a street in a city may 
be its adaptation for the transaction of business. To over
look in the construction of streets the great purposes to be ac
complished thereby, would be neither wise nor in accordance 
with the design of the laws requiring them to be made. The 
space required for these purposes may be much greater, where 
several streets or ways terminate or cross each other. That 
may he the place, where teams, carts, trucks, drays and other 
vehicles, are concentrated for the sale and purchase of goods, 
and for their removal and for standing, while they arc being 
loaded and unloaded. The width of streets and the space re
quired for these purposes can be satisfactorily determined only 
by those familiar with the travel and business there exhibited, 
its past history, and its future prospects. A space, which to 
the eye of a ~tranger might appear to have been appropriated 
for a square, or common, or promenade, designed for the pre
servation of health or the enjoyment of life, might be known 
to the city council to be necessary for the accommodation of 
travel and for purposes, for which a greater portion of the 
travel takes place. 

There is, therefore, nothing in the extent of the space made 
by the combined width of the streets, which would authorize 
the Court to determine, that the proceedings were commenced 
and perfected for a disguised and fraudulent purpose. The 
testimony introduced proves, that certain citizens differed from 
the city council in opinion respecting the necessity for making 
those streets so much wider. This is no more than may be 
anticipated respecting almost every act of the constituted au
thorities respecting ways, streets and public improvements. 
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The city couneil were responsible for their acts, to their 
constituents, who would not be likely to be unmindful of 
them, when a charge of fraudulent conduct had been preferred 
against them. Sufficient time has elapsed to enable them to 
exert their power to displace them and to enable others to ar
rest or vacate any proceedings conceived and carried out for de
ceptive and fraudulent purposes. There is no indication, that 
their constituents have regarded them as liable justly to such 
a charge. Under these circumstances, and in the absence of 
any clear proof of it, the Court cannot be expected to come 
to such a conclusion. 

It is alleged, that the proceedings of the city council were 
forbidden by the provision;, of the Act approved on March 22, 
1845. By that Act the Mayor and Aldermen of the city are 
required to caH a meeting of the legal voters and submit to 
them, whether "it is neceE:sary or expedient to erect a public 
building or buildings, or to make public improvements in said 
city, which towns and cities may lawfully erect and make, 
and which shall require an expenditure exceeding three thou
sand dollars." The public improvements referred to in that 
Act, were those of a like character with the erection of public 
buildings. Such improvements as a city or town may be au
thorized to make for the transaction of its own business, the 
support of its schools and its poor, or the safety of its citizens 
and their property. It cannot be considered as prohibiting the 
city conncil from the exercise of a power respecting streets 
and ways, specially delegated to them, and over which the 
city can have no direct control ; its exercise being, not for the 
benefit of the city only, but for the public benefit. 

The charge of waste made in the bill is not sustained. 
That cannot be waste which is authorized by law. 

A bill in e<1uity is not the proper process to bring the pro
ceedings of selectmen of towns, city councils or county com
missioners, in laying out ways and streets, before this Court 
to obtain a decision, whether they have been in all respects 
correct, formal, and in conformity to law. 'I'o entertain a bill 
for such a purpose would make a precedent for the transfer· 
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from this Court, acting as a court of common law, of the pur
poses entrusted to it as the superintendent of all inferior tribu
nals, to be exercised by writs of error, certiorari or mandmnus, 
or other proper process, to the equity side of the Court, to be 
exercised through the channel of a hill in equity. 

It is not therefore proper to enter upon such an inquiry in 
this case. Bill dismissed with costs for defendants. 

TENNEY, R1cE and APPLETON, J. J., concurred. 

(*) TAYLOR versus GonFREY o/ al. 

'\Yhether there was probable cause for a criminal· prosecution, is a question of 
law upon the facts ; if, as to the facts, there be no disagreement in the tes
timony, the question is one of law only. 

In an action for a malicious prosecution, if there be no testimony that the 
accused committed the crime, or that the prosecutor had been informed or 
knew of any fact inducing a belief that he had, the law itself pronounces 
that there was no probable cause, and leaves nothing to be submitted to 
the jury. 

ON ExcEPTIONs from Nisi Prius, APPLETON, J., presiding. 
CAsE for malicious prosecution. 
For several years the steamer Boston carried goods on 

freight between Boston and Bangor. Its owners had provid
ed a storehouse at the wharf in Bangor for storing such goods 
as were to be sent and such as were brought by the boat. 

They had, for about two years, employed the plaintiff to 
take charge of the store and goods, and he was sometimes call
ed the "agent of the boat." Among the articles in the store
house, on storage, were sometimes seen barrels, supposed to 
contair\. spirituous liquors. It was proved, however, that the 
plaintiff was never engaged in selling liquors. 

The defendants made a complaint on oath before the Police 
Court, charging, that the plaintiff kept intoxicating liquors 
with intent to sell, in violation of the Act of 1851, for the 
suppression of drinking houses and tippling shops. Upon 
that complaint a warrant was issued, upon which the officer 
seized nine barrels of liquor in the storehouse, and summoned 
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the accused, this plaintifI, to appear before the Police Court 
to answer, &c. 

No witnesses appeared before the Police Judge in support of 
the complaint, and the accused, this plaintiff, was discharged, 
but the liquors were detained for further advisement by the 
Judge. 

'I'his is an action against those complainants, charging that 
their proceeding against plaintiff was a malicious prosecution. 

At the trial, the defendants introduced a witness who testi
fied, that he had seen liquor in the storehouse; that he was 
present when the complaint and warrant were made ; that be
fore the complaint was made, he had represented to Judge 
Pratt, of the Police Court, that there was liquor in that store
house; that, at the time the defendants were there to get the 
warrant, the Judge said 1:hat the warrant must be made against 
some one, that it was necessary to have some name, and re
quested the witness to go out and get the name of the agent 
of the boat; that the witness went into the street and ascer
tained that the plaintiff was the agent, and returned with the 
information ; that the Judge wrote out the complaiut, but it 
was not fully completed before the witness returned with the 
agent's name, until which time, the name had not been in
serted in the complaint; that on that occasion, in the Court
room, the defendants inquired of him, and he told them there 
was liquor in the storehouse. He further testified that the 
agent of the boat had the custody and control of the liquors 
in the storehouse, hut that he never supposed the plaintiff 
sold liquors. 

He further stated, ( under olijection by plaintiff,) that he 
had seen at the storehouse a barrel which he afterwards saw 
on Exchange street at the store of two Irishmen, who had 
been convicted for an unlawful sale of liquors. Whether it 
was before or after the making of the complaint against this 
plaintiff, that the barrel was seen at the Irishmens' store, the 
witness could not remember. 

The Police Judge was then introduced as a witness for the 
defendants. From his testimony the following facts appear-
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ed. The defendant Low, first spoke to him about the liquor, 
one or two days before the complaint was made, neither of 
the others being present. Low then urged the 11ecefsity of 
a warrant to search the storehouse for liquors, and stated 
that he was satisfied the Irish got their supplies of liquor 
from the boat and storehouse. Witness suggested to Low 
some difficulties, regarding the description of the place to be 
searched, and wanted the owners' names. At the subsequent 
interview, ( at which time the complaint and warrant were 
made,) all the defendants being present, and Low not having 
been able to procure the owners' names, witness suggested 
that, ,if the keeper's name could be obtained, that would be 
sufficient, and suggested to get the name of the agent of the 
boat, and a messenger went out and retnrned with the name 
of the plaintiff: 

On cross-examination, he testified that he could not say 
that Low, in the conversation before referred to, named any 
person who, as he supposed; got liquor there. The most that 
he said was about mere rumors. The witness could not re
member any fact that Low stated. On being recalled by 
plaintiff, after leaving the stand, and being asked whether he 
understood Low to state that he understood the Irish bought 
their liquors at the storehouse, or only that the steamer 
brought liquors for them on freight ; he replied that nothing 
was said about any liquors being bought or sold there, the 
idea was only that the steamer brought liquors on freight ; 
and here the witness was interrupted by the remark of the 
presiding Judge, that he understood that to be the purport of 
his testimony in chief, and the defendants' cousel then stated, 
that they so understood it, and did not contend there was any 
pretence that liquors were sold there. 

The presiding Judge instructed the jmy, among other 
things, that, to make out a case, the plaintiff must prove 
both want of probable cause and malice; that probable cause 
was the existence of such a state of facts, as would warrant 
a reasonable man to believe the accused to be guilty of the 
offence charged; that the qneRtion of probable cause was one 
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of law· and fact, the facts when there was any dispute, to 
be settled by the jury, and the law by the Court; that al~ 
though in this case there was no conflict of evidence, still it 
would he necessary for them to settle some questions of fact, 
on which the question of law depended; that they would in
quire whether the plaintlff kept the 1 iquors for sale himself, 
intending to sell in violation of the statute, or as bailee 
or depositary ; that if he kept them simply as bailee, not 
selling or intending to sell, and the defendants so under
stood it, there was no probable cause ; that if they found 
the plaintiff kept the liquors for sale himself, intending to 
sell in violation of the statute, there was probable cause, 
and if they found probable cause, they should return a verdict 
for defendants ; that if they found a want of probable cause, 
then they would inquire whether there was malice ; that mal~ 
ice was of two kinis, malice in fact, and malice in law; that 
malice in fact was ill-will or a grudge against the party; that 
malice. in law, was any wrongful act done knowingly and in
tentionally to the injury of plaintiff, without just cause or ex• 
cuse; that if a prosecutor took the advice of counsel, laid all 
the facts frankly before him, and prosecuted. in accordance 
with that advice in good faith, that would be proof of prob
able cause ; that a question arose here for the jury to settle ; 
whether the complainants sought and obtained the advice of 
Mr. Pratt as counsel, or in his capacity as magistrate ; that if 
they should find the former, and acted upon his advice, in 
good faith, that would he evidence, and very strong evidence, 
to prove probable cause and disprove malice ; but if his ad
vice was simply that of a magistrate, it could be used only to 
negative malice; that if the jury believed that defendants 
supposed the offence was committed, and committed by the 
plaintiff, and that they acted under the advice of counsel, after 
disclosing all the facts, in good faith, the jury must render a 
verdict for the defendants, even though tlrn prosecution origi
nated in the error of the defendants, or of the magistrate. 

The jury returned a verdict for defendants, and to the 
rulings and instructions of the Judge, the plaintiff excepted. 
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Rowe ~• Bartlett, for the plaintiff. 
Plaintiff made out a prima Jacie case. He showed a want 

of probable cause, from which the jury might infer malice. 
The facts show that defendants knew there was no proba

ble cause when they made the charge ; that it was a mere 
ruse to effect another object, which they had in view, the 
seizure of liquors; that defendants had no expectation or de
sign of procuring the conviction of plaintiff; that they knew 
no facts, had received no information on which to found a 
belief of his guilt; and in reality entertained no belief that 
he was guilty; but that they swore falsely, knowingly and 
designedly, for no other reason than because they could not 
get a warra~t without so doiug. • 

'I'he only fact in the case, which they relied upon at all as 
justification, was that the magistrate refused the warrant, 
unless some one was charged, and suggested to them to charge 
the plaintiff. 

Upon such a state of facts, there can be no pretence of the 
existence of probable cause. 2 Green!. Ev. ~ 455 ; James 
v. Phelps, 11 Ad. & E. 489; Delagal v. Highley, 3 Bing. 
N. C. 950; Stone v. Stevens, 12 Conn. 230; Merriam v. 
Mitchell, 1 Shepl. 439 ; Brooks v. Warwick, 2 Stark. 389; 
lYills v. Noyes, 12 Pick. 327. 

Upon such facts the law implies malice. The act of the 
defendants was clearly unlawful ; at least, perjury was so con
sidered before the passage of the "Maine Law." 

In a legal sense, "any act done wilfully and purposely, to 
the prejudice and injury of another, which is unlawful, is, as 
against that person: malicious." "It is not necessary, to render 
an act malicious, that the party be actuated by a feeling of 
hatred or ill-will towards the individnal, or that he entertain 
and pursue a general bad purpose and design. On the contrary 
he may be actuated by a general good purpose, and have a 
real and sincere design to bring about a reformation of 
manners; but if, in pursuing that design, he wilfully inflicts 
a wrong on others, which is not warranted by law, such act 

VoL. xxxv1. 67 



530 EASTERN DISTRICT. 

Taylm v. Godfrey. 

is malicious.'' SHAW, C. J., in Commonwealth v. Snelling, 
15 Pick. 337, 340; Wills v. Noyes, 12 Pick. 324, 328. 

In actions for malicious prosecution, malice is presumed in 
the absence of proof of probable cause. Per MELLEN, C. J., 
Chesley v. Brown, 11 Maine, 146. 

Every false charge for a crime is a libel. The making such 
charge or complaint, is a publication. An action for malicious 
prosecution, founded on such charge, is in fact an action for 
libel, in part. The common form of declaration contains 
averments of injury to reputation. Re.r: v. Woodfall, 5 Bnr. 
2667. Such is the declaration in this case. "It is not the 
danger of plaintiff, hut the scandal, vexation and expense, up
on which this action is founded." 1 Bl. Com. 127. 

Every criminal prosecution, instituted for any other pur
pose than the ostensible and avowed purpose of procuring the 
conviction and punishment of the accused, is malicious. 

The commencing of such a prosecution, on a charge which 
the prosecutor knows to he false, must be done for some sin
ister purpose, and is a fraud upon the law, and deeply mali
cious towards the individual accused. 

"No evidence of malice can he more cogent than the proof 
that <lefendant knew that plaintiff was innocent." 2 Stark. 
Ev. 913. To Lhe same point is Ives v. Bartholomew, 9 
Conn. 313. 

1'he facts proved by the defendants themselves, are suffi
cient to sustain an indictment against each of them for perjury. 
Those facts show that they swore falsely, knowingly, and 
therefore wilfully and corruptly; that they did this with a full 
knowledge that their oaths would work wrong and injury to 
plaintiff; that they took these oaths with the design to do 
such wrong and injury. 

The presiding judge erred in submitting the question of 
probable cause to the jury. 

'l'he question of probable cause is to be settfed by the Court, 
unless there be a conflict of evidence. Stone v. Crocker, 24 
Pick. 81. 

Herc the facts were undisputed ; and the presiding Judge 
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should have instructed the jury that there was no probable 
cause. 

He erred further in raising a question of fact, which was 
not raised by the evidence; that is, whether plaintiff kept 
liquor for sale himself, or as bailee ; and in making the decis
ion of probable cause depend upon the finding of the jury on 
that fact. 

There was not only no proof, but not even a pretence, that 
plaintiff kept the liquors with intent to sell. The entire proof 
of both parties on this point was, that he kept them simply as 
bailee. 

The presiding Judge erred in instructing the jury, that if 
the jury believed defendants supposed the offence was com
mitted, and by plaintiff, and that they acted nnder the advice 
of counsel, after disclosing all the facts in good faith, the jury 
must render a verdict for defondants, even though the prose
cution originated in the error of the defendants, or of the 
magistrate. 

Supposition is less than belief. Belief is not enough in a 
case like this. Defendants must, in addition, have reason to 
believe. 

But if right in the law, the Judge erred in instructing the 
jmy, that a question arose in this case, as to whether the com
plainant·s sought and obtained the !!dvice of Mr. Pratt, as 
counsel or as magistrate, and that their verdict should be in
fluenced by their finding on that question. 

Th-0 evidence raises no such question -shows no ground 
for a pretence that Pratt acted as counsel. 

'l'he whole proof is; that they applied to him only as a 
magistrate; and that he acted only as a magistrate. 

They did not seek the advice of Mr. Pratt, as to whether 
the facts disclosed were sufficient to warrant a charge against 
Taylor; for they had no facts to disclose; and when they 
went to him they had no charge against Taylor to make ; and 
there was no question at all made as to the sufficiency or in
snfficiency of the facts ; but they inserted Taylor's name 
in the complaint, not because Pratt advised them there was 
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probable cause to charge, or suspect him, but because Pratt 
told them he would not receive a complaint unless it charged 
somebody. See JYlerriam v. Mitchell, 1 Shep. 439 ; Brooks 
v. Warwick, 2 Stark. 389 ; Wills v. Noyes, 12 Pick. 327. 

Cutting, for the defendants. 
The defendants went to the only and proper tribunal to 

complain against the liquor in the storehouse, and not against 
any individual. 

But the Police Judge informed them, " that the warrant 
must be made against some one, that it was necessary to 
have some name, and requested some one to get the name of 
the agent." 

'l'he plaintiff's name was consequently inserted in the 
complaint, as purely a matter of form, under a mistaken idea 
of the Police Judge that some name was necessary. 

The defendants' object was to put the liquor on trial, and· 
not the agent; they never appeared on trial against him or 
procured any one to appear. 

Now, under these circumstances, I contend, these defendants 
were justified; the name was procured and inserted, if l)0t by 
Pratt himself, it was at his suggestion; that proceeding was 
advised by him and by him officially sanctioned. 

It also discloses the fact, that these defendants could not 
have been actuated by any malicious or improper motives 
towards this plaintiff, but is conclusive evidence to the contrary. 

"The plaintiff is bound to prove, that the prosecution was at 
the instigation of the defendants, was without probable cause 
and malicious." Wells v. Parsons, 3 Harring. 505; Hardin 
v. Bordas, 1 Iredell, 143; Peazle v. Simpson, 1 Scam. 30. 

Now this prosecution was not at the instigation of defend
ants, but at the instigation of Judge Pratt. 

And after all, it is immaterial so far as it regards this plaiu
titf, whether his narne was inserted in the warrant or not, be
cause, by the 11th ~ of c. 2 I ], it was the duty of the officer 
"to summon the owner or ;rneper of said liquors, seized as 
aforesaid, if he shall be known to the officer seizing the same, 
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before the Justice or Judge by whose warrant the liquors were 
seized, &c." 

Now, it was known to the officer, that the plaintiff was the 
keeper of the liquors, and it was his duty to have summon
ed him, whether his name was inserted in the complaint and 
warrant or not, so, that in either event he would have had the 
same duties to perform and the same responsibilities to as
sume. 

The Judge's charge to the jury was strictly conformable to 
law. Stone v. Swift, 4 Pick. 389 ; Stone v. Crocker, 24 
Pick. 81. 

J. E. Godfrey, on same side. 
The facts proved are such as to warrant a reasonable man 

to believe the plaintiff guilty, which is probable cause. Stone 
v. Crocker, 24 Pick. 86; Hall v. Hawkins, 5 Humphrey 
('renn.) 357; Farris v. Starkie, 3 B. Munroe, (Ken.) 4; 
Stone v. Stevens, 12 Conn. 219. 

'l'he representation to defendants by a third person of such 
facts, was sufficient to authorize defendants to make the com
plaint. F.rench v. Smith, 4 Verm. 363. 

The onus probandi is on the plaintiff to show affirmatively 
want of probable cause. Stone v. Crocker, 24 Pick. 84; 
Garten v. DeAngelis, 14 Wend. 192. 

And the plaintiff cannot require defendant to prove probable 
cause until the plaintiff prove express malice. Frowman v. 
Smith, 6 Littell, (Ken.) 7. 

The complainants, (defendants,) acted by advice of counsel, 
which is evidence of probable cause and disproves malice. 
Stone v. Swift, 4 Pick. 389; Wills v. Noyes o/ al. 12 Pick. 
327. 

A counsellor may act as a magistrate, although he has pre-
viously given an opinion upon the question. Wilson v. 
Hinkley, (Kirby,) Conn., 199. 

Presumption of malice may be rebutted by showing, that 
the prosecution was instituted and carried on without malice 
and for justifiable ends. Stone v. Stevens, 12 Conn. 229-
30; Wills v. Noyes o/ al. I 2 Pick. 327. 
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SHEPLEY, C. J. - The action is case for a malicious pros
ecution, charging the plaintiff with keeping spirituous and 
intoxicating liquors for sale in the storehouse of the steamer 
Boston, in the city of Bangor, in violation of the provisions 
of the Act approved on June 2, 1851, c. 211, <§, 11. Those 
provisions required, that the complainants shonlJ state on 
oath, "that they have good reason to believe and do believe, 
that spirituous and intoxicating liquors are kept or deposited 
and intended for sale by any person not authorized to sell the 
same in said city or town, under the provisions of this Act." 
The defendants appear to have made a positive charge upon 
oath, that the plaintiff kept such liquors intended for sale. 
Before making such an absolute charge, they should at least 
have been careful to ascertain, that there was reason to believe 
it to be true. 

By the record of the Police Court it appeared, that the 
prosecution, so far as it respected the plaintiff, had been final
ly determined by an acquittal. From the bill of exceptions 
it appears, that there was an entire absence of testimony to 
prove that he had ever k1~pt such liquors intended for sale, or 
that the complainants had been informed, that he had, or that 
they had been informed or had knowledge of any fact induc
ing the belief, that he had. Upon such testimony it became 
the duty of the Court to instruct the jnry, that there was not 
probable cause for the prosecution. It could only be inferred 
from testimony proving that they sought for and acted under 
the advice of counsel. And whether they did in that respect, 
as well as in others, so conduct as to exhibit probable cause, 
was a question of law to be decided by the Court when there 
was no contradictory testimony, and no dispute about the 
facts presented by the testimony. There does not appear to 
have been any in this case respecting what occurred between 
the complainants and the Judge of the Police Court, who 
was the only counsel consulted. 

Forbearing to make any comments upon the propriety or 
right of a magistrate, upon being first consulted, to express 
an opinion as counsel u_pon th.e effect of statements, which 
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if proved, might constitute a part or the whole of the testi
mony, on which he might very soon be required to decide 
upon the guilt or innocence of a person accused of crime, 
it will be necessary only to ascertain whether there was any 
testimony in the case, which authorized the Court to submit 
it to the jnry, that probable cause might be inferred from it 
on account of legal advice sought and given. 

The officer states in substance, that he informed the com
plainants, that there was such liquor in the storehouse. He 
does not state, that he informed them, that those liquors were 
intended for sale or that liquor had been sold there, or that 
he informed them of any facts inducing them to believe it. 
On the contrary he testified, that he never supposed that the 
plaintiff sold or intended to sell liquors, thus showing that 
the complainants could not have received any information 
from him authorizing the complaint. 

rrhe police magistrate testified in substance, that one o( the 
complainants, a day or two before the warrant was issued, 
urged the necessity of one to 8earch the storehouse for liquors, 
stating, that he was satisfied that the Irish got their supplies 
of liquors from the boat or storehouse; that he suggested 
some difficulties, and stated that he wanted the names of the 
owners; that nothing was said about any liquors being bought 
or sold at the storehouse ; the idea was only, that the steamer 
brought liquors on freight. When the complainants were all 
present, on the day when it was made, he testified, that he 
suggested, that if the keeper's name could be obtained, that 
would be sufficient, and suggested to them to get the name of 
the agent of the boat. It is not perceived, that there was any 
other testimony that could tend to prove, that the defend
ants consulted counsel and acted upon his advice. No person 
appears to have asked for, or to have expressed any opinion, 
whether their information, if it could be proved to be cor
rect, would authorize them to make the complaint. 

In the case of Stevens v. Possett, 27 Maine, 266, this 
Court expressed the opinion, "that if a person with an honest 
wish to ascertain, whether certain facts will authorize a suit on 
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a criminal prosecution, lays all such facts before one learned 
in the law, and solicits his deliberate opinion thereon, and the 
advice is favorable to the prosecution, which is thereupon 
commenced, it will certainly go far, in the absence•of other 
facts, to show probable cause and to negative malice.;' 

It would have been entirely correct to consider all the tes~ 
timony introduced in defence as true, for there was no contra~ 

dictory testimony or other cause to occasion doubt. 
Whether it proved probable cause, according to the rule 

stated above, was a question of law to be determined by the 

Court. It was submitted to the jury, thereby affording them 
an opportunity to find, that there was probable cause from a 
state of undisputed facts, which the law pronounces to be in~ 
sufficient to prove it. Exceptions sustained, verdict 

set aside and new trial granted. 

TENNEY, RrcE and HATHAWAY, J. J., concurred. 

(*) HAMILTON versus BncK. 

'\\There several owners of logs separately employ the same drivers, er where 
they separately contract for the driving with a person, who employs the 
same drivers, and, in the <ldve, all the logs get intermixed, their respective 
liens are not collectively upon the whole mass 0£ logs, but arc distributed 
upon the logs of each ownership, according to the amount of labor be
t<towcd thereon, 

ON FACTS AGREED. 

CASE against a deputy nheri.tY for neglect to keep, to be sold 

on execution: a quantity of mill-logs which he had attached 
on the writ. 

The Messrs. Hodgkins owned a small quantity of logs, 71 

thousand feet) of a distinct mark, and employed John Pomroy 
to drive them down the river at seventeen cents per thous~ 
and, that being a fair price. Pomroy also contracted with 
other owners to drive their logs, making in his drive six mil~ 
lions of feet ; the logs of each owner being marked with disc 
tinctive marks, and for that purpose Pomroy employed from 
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thirty to fifty men, and among others, this plaintiff, who 
labored upon the whole drive, the logs of all the owners 
having become intermixed. 

For that labor, the plaintiff sued Pomroy and attached all 
of Hodgkins' logs, in season to secure any lien which he could 
have thereon. The defendant was the officer, who made the 
attachment, and into his hands the plaintiff, ( after having re
covered judgment against Pomroy,) seasonably placed his 
execution, with directions to seize and sell the logs of Hodg
kins, which had been so attached. 

Bnt the officer did not so sell the logs, having previously 
surrendered them to Hodgkins, who gave him an indemnify
ing bond. 

It is for that surrender and that neglect to sell, that this suit 
is brought. 

C. S. Crosby, for the plaintiff. 
The only question designed to be submitted to the Court 

is, whether a laborer, working on a large drive of logs, con
sisting of various marks, and belonging to different owners, 
and who has a lien for his personal services thereon, can en
force that lien in whole upon one particular mark of logs be
longing to one only of the persons interested in the whole 
drive, or whether he must enforce his lien pro rata upon the 
several lots or parcels. 

The case of Spofford v. True, 33 Maine, 283, does not 
exactly meet this case, but the reasoning of the Court in that 
case is strongly for the plaintiff in this. 

To hold that the laborers, under the circum;tances of this 
case, must resort to all the different lots of logs embraced in a 
drive, and enforce their liens pro rata upon such parcels, would 
be too onerous upon the laborers to render their lien of any 
value. How can they learn the exact quantity or number of 
logs embraced in each mark, or even in the whole drive ? 
Very frequently a large part of a drive is left behind, ;, hung 
up" for want of water, and the balance only of the drive 
comes to the boom, and the contractor for the whole dr'ive, 
(in this case it was Pomroy,) will be paid only for what he 
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gets in according to hii/l contract. In such a case how is the 
lien to be enforced pro rata ? All the logs of one mark may 
be left Lehind and must the laborer wait until another year be~ 
fore he can get his pay by enforcing his lien upon the lot left 
behind? 

It is no hardship upon the several owners to hold that the 
lien of the laborer extends to all and to each parcel of the 
logs for his whole services. Each owner knows, and can 
prove, the exact quantity of his logs ; and each pays the con~ 
tractor pro rata, and if any one man's logs are seized by 
laborers having a lien thereon, and that man is compelled to 
pay more than his proportion of the whole bill, he may com~ 
pel the other owners to contribute. 

To compel the laborers to enforce their lien upon each 
mark of logs would hold out an inducement to log owners 
to make their driving contracts with worthless and insolvent 
men at a low price, so that the contractor might easily de
fraud the laborer of his pay, for there would need to be so 
great a degree of accuracy in enforcing the lien upon the 
several parcels of logs, that no man would hazard the experirl 
ment. 

A. W. Paine, for the defendant. 

APPLETON, J. - The case presented for consideration is not 
without its embarrassments, arising from the conflicting rights 
and interests of the laborer and the owner of the lumber upon 
which his labor has been performed. The object of the Leg
islature, as is-abundantly indicated in the title of the Act un
der which the plaintiff claims, stat. l 848, c. 72, was to give 
to "laborers on lumber a lien thereon." 'l'he Act, iu its terms, 
gives this lien on " all logs and lumber," and provides that 
any person having such lien " may scecure the same by attach
ment." 

Hodgkins, the defendant in interest, owning about seventy
one thousand feet of lumber, employed one Pomroy to drive 
th(;m to market, at a stipulated price per thousand. Pomroy 
having contracted with others to drive their logs, to the amount 
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of six million feet, mingled the logs of Hodgkins therewith 
and employed the plaintiff and others to drive the whole 
quantity thus contracted to be driven. The labor of the plain
tiff was on the whole mass and but a trifling fraction upon 
the property of Hodgkins. • 

While it is desirable that the laborer should receive all due 
protection, it must not be forgotten that others have rights, 
which the same law should protect. The statute gives a lien 
on " all logs and ium.ber,." Hodgkins had nothing to do with 
the stx millions driven by Pomroy, was no party to, nor conu
sant of, any contract by which they were to be driven, and the 
question is, whether others, by contracting with the same in
dividual, ean impose on his logs a lien for driving their own, 
with which he had no connexion, i.n which he had no inter
est, and of which he had no knowledge. If his logs are to 
be burthened with any other lien than that arising from the 
work and labor done thereon, then the burthen thus imposed, 
may be indefinite in extent. 

A lien is a qualified ownership, enforced by detention of the 
property till the claim resting upon it shall be paid and satis
fied. It usually arises from the act of the owner. In the 
present case it is matter of statutory enactment, and the only . 
question is, what construction shall be given to that enact
ment. All the logs and lumber driven are subject to a lien. 
But if the owners of different quantities severally contract 
with sufficient •laborers to drive their own logs, the lien of such 
laborers is solely upon the logs they were employed to drive, 
notwithstanding the logs of all the several owners were inter
mixed in driving, and were driven collectively by all the la
borers employed by all the owners. Doe v. Jl.funson, 33 
Maine, 430. If the different owners, by different contracts, 
employ the same person to drive their logs, is each lot jointly 
and 8everally liable for its own expenses, as well as for those 
of other lots driven at the same time? If each lot is so liable, 
then a lien on the logs of A may be enforced against those of 
B, and the property of one man be taken to pay the debts of 
another, between whom there is no privity of estate or of 
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contract. A similar question arose nuder R. S., c. 67, in refer
ence to which Mr. Justice SHEPLEY, in 1Warsh v. Flint, 27 
Maine, 478, remarks as follows: - " The question therefore 
arises, whether logs owned by one perrnn may be seized, libel
led and sold to pay, not only the expense incurred in driving 
them, but also the expenses incurred in driving the logs own
ed by another person. A construction of the statute that 

would premit this, must rest upon the conclusion that the 
Legislature intended to allow the property of one person to be 
taken to pay the debt of another. If this were the design, it 
would exhibit an attempt to violate private rights not permit
ted by the constitution." If the lien is on the portion of each 
owner, jointly and in severalty, then there is no mode by 
which the owner may relieve his o\vn property, except by 
discharging all the liens resting upon whatever logs may have 
happened to have been driven at the same time. 

In Spofford v. 'Prue, 33 Maine, 283, logs cut under different 
contracts, with and for the same person, were by consent or 
permission mingled together, and it was held that this should 
not affect the rights of the laborers so as to deprive them of 
their lieu, but that it attached to all the logs thus mingled to
gether. But nothing in this case shows that Hodgkins knew 
of, or consented, that his logs were to be run with those of 
others; still less, that he was so associated in interest with 
others, that they were or should be held as security for th~ 
logs of other owners which might be driven with them. 

'rhe statute is in most general terms, and seems to make no 
provisions for the various ccntingencies which may arise un

der its provisions. As the debt is that of Pomroy alone, and 
the lieu is on all the logs driven, the liability of the officer 
must be only for the lien which the plaintiff has on the logs 
attached. Any other result would impose on the defendant 
in interest the obligation of paying the whole expenses, how
ever large, of driving any lot of logs, bower great, with which 
his own may have been commingled without his knowledge 
or consent. 

SHEPLEY, C. J. 2 and TENNEY, R1cE and HATHAWAY1 J. J., 
concurred. 
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(*) GILMAN versus SCHWARTZ. 

An unsealed agreement to convey land to the plaintiff at a specified day, 
and reciting that it was in consideration of a sum paid by the plaintiff and of 
another sum to be paid by a third person, (who in fact had never agreed to 
pay it,) is upon a condition that the latter sum be paid before the making 
of the conveyance. 

ON FACTS AGREED. 

The defendant received a conveyance of land from one 
Freeman Nye, and two days afterwards gave an obligation to 
reconvey, if within eighteen months Nye should pay seventy
five dollars and interest and taxes. 

A few days before the end of the eighteen months, the 
defendant gave to the plaintiff an agreement without seal, 
that he would convey the land to him, as soon as the bond 
should expire which was given to Nye, if Nye should not 
choose to redeem it. 'l'his agreement purported to be " in 
consideration of seventy-five dollars paid to me by Charles F. 
Gilman, [the plaintiff,] and fifteen dollars to be paid by Elisha 
Nye." At the time of signing the agreement, the plaintiff 
paid seventy-five dollars to the defendant. '!'here was no 
agreement by Elisha Nye, or by the plaintiff, to pay the fif
teen dollars, and it has never been paid. 

After the end of the eighteen months, Freeman Nye not 
having redeemed the land, the plaintiff demanded a deed of 
it, which the defendant refused to give, alleging as a reason, 
that the fifteen dollars had not been paid. Whereupon this 
action was brought upon said unsealed contract. 

A. Sanborn, for plaintiff. 

A. TV. Paine, for defendant. 

RicE, J. -The only matter submitted for the consider
ation of the Court is, whether the payment of the fifteen 
dollars, being part of the consideration, and which was to 
be paid by Elisha Nye, was a condition 'precedent to be 
performed before the defendant should be required to convey; 
or whether the payment of this sum is to be viewed as an 
independent transaction, 11pon the performance of which the 
obligation of the defendant to convey in no wise depended. 
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D3yle 'V, True. 

In the construction of contracts Courts will al ways give 
effect to the intention of the parties, when their intention can 
be discovered, and no rule of law is thereby violated. For 
this purpose the intention of the parties to the contract, as 
presented by the case, may be taken into consideration. 

In the case at bar the whole consideration for which the 
defendant had obligated himself to convey, was ninety dol
lars. Of this sum seventy-five dollars was paid in cash by 
the plaintiff, and fifteen dollars were to be paid by Elisha Nye. 
No agreement, however, was made by the plaintiff or Elisha 
Nye to pay that snm. The only security which the defend
ant had for the payment of the fifteen dollars, was the land 
then in his possession. If a demand had been made for a 
deed under the bond to Freeman Nye, the defendant would 
have been required to convey only on the payment of seventy
five dollars with interest from Oct. 31, 1849, and all taxes 
which said Schwartz might have paid on the premises. 

There is nothing in the case, or in the intention of the 
parties, that would seem to indicate, that the defendant was 
to be required to give a deed under the contract with the 
plaintiff, on terms less favorable to himself, than those stipu
lated in his bond to Freeman Nye. 

In view of these considerations, we are of opinion, that it 
was not the intention or expectation of the parties, that a 

deed should be required from the defendant until the fifteen 
dollars, which make a part of the consideration, should be 
paid. This has not been done. According to the agreement 
a nonsuit is to be entered. 

SHEPLEY, C. J., and T:irnNEY, APPI,ETON and HATHAWAY, J. 
J., concurred. 

(*) DOYLE versus TRUE. 

When logs of different owners have been intermixed in the drive, the lien 
of the drivers extends to the logs of each owner, not however to an amount 
beyond his proportion of all the drivers' services. 
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·where a laborer1 having a lien for assisting to drive intermingled logs of 
different ownerships, has, in order to enforce his lien, rightfully and season
ably attached a part of the logs ; if the officer, seasonably having the execu
tion, refuse to sell the logs thereon, he will be liable for such refusal, unless 
he make it to appear that such sale would take more in value of the logs 
of some one of the owners than to the amount of his indebtedness under 
the lien. 

ON REPORT from Nisi Prius, APPLETON, J., presiding. 
CAsE, against the sheriff for the default of his depnty. 
Three or four owners of logs of six different marks, to 

the value of· $5000, contracted with one Stinson to drive 
them. Stinson employed the plaintiff with others to do the 
work.. In the course of the drive, all the logs became inter
mingled. Certain proofs offered in defence are noticed in the 
opinion of the Court. 

The plaintiff brought an action against Stinson and, in 
order to secure his lien, seasonably caused the logs of certain 
of those marks to be attached. The defendant's deputy made 
the attachment, having been indemnified for so doing. The 
plaintiff, having obtained judgment in that suit, ( debt $84,40, 
cost $22,92,) seasonably placed the execution in the hands 
of the deputy, with directions to levy it upon the logs attach• 
ed. This the deputy neglected to do, and the execution has 
never been returned. 

It is for this neglect, that the present action is brought. 
The parties agree that the Court may draw inferences of 

fact, and order a nonsuit or default, as the law shall require. 

Wake.field, for the plaintiff. 

J. H. Hilliard, for the defendant. 

SHEPLEY, C. J. - It is admitted, that the deputy of the 
defendant returned an attachment of logs of certain marks 
named, of sufficient value to pay the deht and costs, on a 
writ in favor of the plaintiff against Thomas Stinson. That 
he was indemnified for so doing ; that an execution issued on 
a judgment recovered in that suit was in possession of that 
deputy within thirty days after judgment, with orders to le\'y 
on the property attached ; and that he neglected to do it i 
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that the labor, for which that judgment was obtained, was 
performed by the plaintiff by "driving logs, masts and spars 
of six several marks alleged in said writ ; and that said Stinson 
had contracted to drive said lumber, with the owners thereof." 

The plaintiff acquired a lien upon those logs, for payment 
of his labor upon them, by the provisions of the Act approv
ed on August 10, 1848, c. 72. 

Proof was offered in defence, that those logs were " owned 
by three or four individuals in different proportions, some 
owning one mark and some another of the six marks, and 
that they were all mingled in one drive and run together; 
and that the value of all the logs was at least $5000/' 

It does not appear, that they were not so " mingled in one 
drive" by the consent of the owners. Or that more of the 
property of ariy one owner, would necessarily have been sold, 
than would pay the amount for driving his own logs. 

'l'here is nothing in the facts admitted, or proposed to be 
proved to show, that the deputy would have been required to 
take the property of one person to pay the debt of another, 
when such person had done nothing to subject it to such lia
bility; or that he would have been required to do any unlaw
ful act, by making sale of the property attached. The defence 
entirely fails. Defendant defaulted. 

'l'ENNEY, APPLETON, HATHAWAY and R1cE, J. J., concurred. 

(*) J. C. GILMORE versus PATTERSON 4• al. 

In a Bill in Equity, the adjudication of the Judge at the Nisi Prius hearing 
as to the facts of the case, is conclusive. 

So far as a defendant's answer is responsive to the bill, or explanatory of 
the responsive matter in the bill, it iH evidence. But when a new and inde
pendent fact, not called for by the bill, is set up, it must be established by 
proof. 

It is a general rule that the answer of one defendant is not evidence for his 
co-defendant. 

It is a general rule of evidence that the admissions of one co-partner, with 
reference to the legitimate business of the co-partnership, are deemed to be 
the admissions of each and all of its members. 
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:Such admissions are riot the less cvidi:mce, because found in an answer to the 
bill under consideration of the Court. 

ON REPORT from Nisi Prius, APPLETON, J., presiding. 
IN EQUITY. 

The case was heard on bill, answer and proof. 
The Judge's report of the case is substantially as follows: -
The bill was instituted by John C. Gilmore against Martin 

Gilmore, Robert Patterson and Phineas Pendleton, jr. The 
several defendants have duly filed their answers. Since filing 
his answer, and since the taking of the proof, Martin Gilmore 
has deceased, dying at sea, insolvent, (leaving no estate,) and 
no administrator has been appointed upon his estate, and he is 
not represented in the cause. Phineas Pendleton, jr. in no way 
~ontests the plaintiff's claim, but submits himself to the order 
of the Court. The controversey, therefore, is entirely be
tween John C. Gilmore and Robert Patterson. 

In January, 1846, John C. Gilmore and Martin Gilmore en
tered i11to partnership at Point Pleasant, in Virginia, to carry 
on mercantile and shipbuilding business. The business was 
eontimted tiH Dec. 1, 1848, when the plaintiff sold out his in
terest in the goods in their store to ~artin Gilmore, but the 
partnership was continued by agreement, for the purpose of 
uisposing of the partnership property then on hand, and pay~ 
ing the debts and settling the affairs of the firm. 

Orr April 1, 1848, the co~partnership owned a brig of the 
value of $8000, or thereabouts ; they then agreed that Martin 
Gilmore should take the brig to Boston to be sold for the ben
efit of the firm, which he did, and there sold her to the de~ 
fondant Pendleton, for $8250, taking his notes running to said 
Martin, instead of the firm to whom the brig belonged. These 
notes, or a portion of them, remained in the hands and under 
the control of Martin till Oct. 1849, when he became embar: 
rassed, his property was attached, and he was arrested at Point 
Pleasant, at the suits of creditors of the firm resident there. 

The firm was then, and before, insolvent, and still owes 
large amounts, and the notes given for the brig are needed for 

YoL. xxxvt. 69 
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the payment of the jnst debts of the firm, and this bill is 
brought by the plaintiff to obtain them for that purpose. 

On the 15th of Oct. 1849, without the knowledge or con
sent of the plaintiff, Martin Gilmore inclosed two of the notes, 
each to the amount of $2666, payable in two and three years, 
in a letter, and sent them to the defendant Patterson, at Bel
fast, in this State. 'The letter, inclosing the notes, is called for 
in the bill, and the answer alleges it to be of the following 

tenor. 
" Dear Sir: - lnclosed you will find two notes against Phin

eas Pendleton, jr., which I assign to you and some other cred
itors in your parts, as surety for what I owe you ; but I do 
not want you to take any steps to collect them till I see you. 
If it is so that you can come and see me, l shall like to have 
you, as I am in jail and cannot go to see you. 

" Yours, &c., Martin Gilmore." 
Shortly after the receipt of that letter, Patterson proceeded 

to Point Pleasant, where he arrived 011 Nov. 5, 1849; and he 
states in his answer that, on his arrival, and 011 the same day, 
in the afternoon or evening, he saw Martin in jail, relating to 
his claims against the firm ; that they computed the interest, 
and found the whole amount, principal and interest, due him 
from the firm to be $3900; that, by agreement with Martin, 
he gave up all claims against the firm and discharged them, 
and surrendered up their notes, the dates and amount of which 
are specifically set forth in the answer ; and that, in considera
tion therefor, Martin transferred said two notes to Patterson, 
under an arrangement specified in an instrument in the hand 
writing of Patterson, but signed by Martin, as follows:;-

" Point Pleasant, Nov. 5, 1849. Received of Martin Gil
more two notes, by letter dated October 15, 1849, against R. 
Pendleton for $2666,00. Said notes dated Boston, June 17, 
1848, and I have this day given up to said Gilmore, M. & 
J. C. Gilmore's notes and interest on said notes to the amount 
of three thousand, nine hundred dollars. 

"Now it is agreed by said Gilmore that said Patterson may 
get said notes cashed at the best rates he can, and apply the 
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funds to the payment of the notes given up and interest since, 
and a reasonable pay for all his travel and expense in the 
same. Aud the assignment as security on said notes is void, 
and his blank indorsement on said note is to be good against 
him, waiving demand and notice in any way, and if said 
notes shall overpay the notes given up, said Patterson is to 
pay the balance to some one of M. & J. C. Gilmore's credit
ors, as Gilmore shall direct. The two notes against Pendle
ton are payable in two and three years with interest from 
date. "Martin Gilmore." 

The notes were produced by Patterson at the hearing, and 
had the indorsement of Martin Gilmore thereon. 

Though Patterson remained some days at Point Pleasant, 
it does not appear that he had any interview with the plaintiff 
there. 

No further proof was offered of the time when the indorse
ments on the notes were made, unless the answers be such 
proof. 

No evidence was introduced of the claims of Patterson 
against the firm of J. C. & M. Gilmore, or of the transmission 
of the notes, or of the settlement made in jail, except his 
answer and the answer of Martin Gilmore, which Patterson 
claims to use as evidence in his favor. 

The bill charges that Martin delivered said notes to Patter
son with the fraudulent design of secreting them from plain
tiff and from the creditors of the firm, and of fraudulently 
appropriating them to his own use ; and that Patterson knew of 
such design and received them in aid of its execution, all 
which is denied by the answers both of Patterson and Martin, 
which concur in every material particular. Plaintiff intro
duced much evidence of a circumstantial nature to show the 
fraud on the part of Martin, and notice to and cooperation on 
the part of Patterson, but on carefully considering the evi
dence, I do not find sufficient evidence of fraud and collusion 
on the part of Patterson to overcome his answer. 

'l'he Judge appointed a receiver, to whom the notes against 
Patterson should be delivered. 
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Upon the foregoing report, the Court is to render such 
decree as the rights of the parties may require. 

Rowe t Bartlettt for the plaintiff. 

J. S. Abbott, for the defendauts. 

RicE, J. -This case comes before us on report of the Judge,. 
who heard the parties in Penobscot county. The gravamen 
in the plaintiff's bill, is, that Martin Gilmore, who is one of 
the defendants, and a co-partner with the plaintiff, having pos•• 
session of the notes against Pendleton, described in the bill, 
which notes were the property of the firm of M. & J. C. Gil
more, transferred and delivered them to Patterson, for the 
purpose of deriving benefit therefrom, personally, and with 
the further purpose and design of defrauding the plaintiff aud 
the creditors of the firm ; and that Patterson had knowledge 
of these facts, and of th~: fraudulent designs of Martin, be
fore he obtained possession of the notes, and thereby became 
a participator in the alleged fraud. 

The defendant Pendle:ton admits in his answer, that he 
gave the notes described in the bill, and affirms that he has 
at all times been, and now is ready and willing to pay the 
same according to their tenor, to any party entitled to receive 
payment therefor, and prays the direction of the Court. H& 
is without fault. 

Martin Gilmore has deeeased, insolvent, since his answer 
was filed, and the plaintiff desires no further proceedings 
against him or his representatives. 

Patterson and Martin Gilmore in their several answers, do 
not deny, but admit the €Xistence of the co-partnership be
tween plaintiff and Martin, as set forth in the bill ; and Mar
tin admits that the notes were the property of the firm, 
which fact is not contested by Patterson. But both these de
fendants expressly deny all fraud in the transfer of the notes► 

or that they were transferred or delivered to Patterson for 
the private benefit of Martin. 

At the hearing, this plaintiff introduced much circumstantial 
evidence to show fraud on the part of Martin, and notice 
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and cooperation on the part of Patterson. But the Judge did 
not find sufficient evidence of fraud aud collusion on the 
part of Patterson to overcome his answer. This being a 
question of fact, the finding of the Judge is conclusive and 
the allegation of fraud therefore repelled. 

From the answer of Patterson it satisfactorily appears, that 
from the -time the notes came into his hands in the letter 
dated Oct. 15, 1849, until Nov. 5th, following, they were 
held as collateral security for the benefit of himself and cer
tain other creditors of M. & J. C. Gilmore, though a literal 
construction of the language of the letter inclosing the notes 
would seem to restrict their application to indebtedness from 
Martin alone. This however is not material, because Patterson 
admits that that arrangement, whatever it may have been, 
was rescinded and a new arrangement made on the 5th of 
November, 1849. On that day Patterson states that he saw 
Martin Gilmore, who was then incarcerated in prison in Vir
ginia, relative to his claim against the firm ; that they com
puted the interest and found the whole amount of principal 
and interest then due him from the firm, to be $3900, and that 
by agreement he gave up to Martin all of said claims against 
the firm, and fully discharged the same. In consideration of 
which, Martin, in behalf of the firm, transferred and deliver
ed to him said two notes, and as part of the same transaction 
agreed that he might, if he saw fit, get them cashed, and 
deduct from the proceeds said $3900, and a reasonable snm 
as compensation for his trouble and expenses, Patterson at 
the same time agreeing to pay over the surplus, if any, to the 
creditors of the firm, as Martin might direct. This contract 
was not in writing, but at that time Martin gave Patterson 
the memorandum in writing, recited in his answer. 

It is now contended by the defendant Patterson, that his 
answer should be received as evidence, not only of the man
ner in which the notes came into his hands, but also as to 
the amount of the indebtedness of the firm to him. 

So far as the defendant's answer is responsive to the bill, or 
necessarily connected with, or explanatory of the responsive 
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matter in the bill, it is evidence. But when a new and in
dependent fact, not called for by the bill, is set up, such fact 
must be estahlished by proof. The extent of the indebted-
11ess of the firm to Patterson is of this character and mnst 
therefore be prow,d. 

As evidence npon this point, Patterson offers the answer 
of his co-defendant Martin Gilmore. It is a general rule, 
that the answer of one defendant is not evidence for his co
defendant. 

But it is also a general rule of evidence that the admissions 
of one co-partner, with reference to the legitimate business of 
the partnership, are deemed to be the admission of each and 
all its members. The existence of the co-partnership be
tween Martin Gilmore and the plaintiff having been alleged 
in the bill, and admitted in the answers of the defendants, 

and the charge of fraud having been successfully repelled, 
the admissions of Martin, touching the indebtedness of the 
firm to Patterson, are admitted as evidence for Patterson, and 
may be used by him in establishing his claim against the 
firm, whether those admissions are found in the answer of 
Martin or in any other paper signed by him. They are ad
mitted, however, as the admissions of a co-partner, not as the 
answer of a co-defendant, and as such must receive the con
sideration to which they are justly entitled under the circum
stances under which they were made. 

The rights of the parties stand thns; - Patterson has an 
interest in the notes, or tbe proceeds thereof, to the extent of 
his just claims against the firm, which were surrendered by 

him to Martin, and also for such reasonable expenses as have 
been incurred under the agrnement made with Martin at 
the time he surrendered his claims, and the surplus must be 
paid over to the plaintiff. 

To determine the amount of Patterson's interest in the 
notes or their proceeds, a master must be appointed, who is 
authorized to hear testimony and report the amount which is 

justly due to Patterson from the firm of M. &, J. C. Gil-
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more, and for this purpose the master is also authorized to ex
amine the parties upon oath. 

The decree of the Conrt below, appointing a receiver, is 
affirmed, and said receiver is authorized to collect the notes 
and hold the proceeds to be disposed of: according to the prin
ciples above stated, under the order of Court, after the coming 
in of the master's report. 

The, defendant Pendleton, not appearing to have resist
ed any of the just demands of the plaintiff, is entitled to his 
costs. 

SHEPLEY, C. J., and TENNEY and HATHAWAY, J. J., con
curred. 

WmHT versus PHILLIPS. 

The contractors with a town to m~ke and open a county road, which is obliga, 
tory upon the town to build, are not restricted in reference to suita:ble means 
in which to effect their object, provided opportunity is given to the owner 
of land over which it passes to take from the land such things as he has a 
legal right to do. 

And one invited by such contractors to pass over the road while in process of 
construction, to test its sufficiency, is not liable to an action of trespass by 
the owner of the soil. 

ON REPORT from Nisi Prius, APPLETON, J., presiding. 
TRESPASS qaare clausum. 
The County Commissioners had laid out a road across the 

plaintiff's field, and the town of Brewer, where he dwelt, 
were obliged to open the same. The plaintiff's damages were 
allowed and paid. All the proceedings were in accordance 
with the statute provisions. 

The town of Brewer authorized their road commissioners 
to contract with some persons to build the road, a11d they 
made such a contract with Barker and others to complete it on 
or before Sept. l, 185 J. 

The contractors, on Aug. 12, 1851, invited the defendant 
to pass over the road to try it, and in passing over it, lie re-
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moved a fence, in order to go by, which the plaiutiff had erect~ 
ed across it. For that removal, the plaintiff brings this action 
of trespass. 

Upon these facts, it was stipulated, that the Court should 
enter judgment by nonsn it or default as the law requires. 

A. Sanborn, for plaintiff. 
The question in this case, is, was the place of the alleged 

trespass, a legal highway made and opened for public travel? 
The mere act of the Commissioners iu locating a highway 

does not transform the land laid out for a highway, into a 
highway. It only imposes upon the town through which it 
passes the obligation, clothing it with the right to make and 
open it. Loker v. Damon, 17 Pick. 287. 

It cannot become a public highway until made and opened 
for public travel. Until that is done, the public right to use 
it as a way of travel does not exist. 

Before the road was thus made, the defendant went over 
it and tore down the plaintiff's fence, and was guilty of a, 

trespass. 
The invitation to defendant, by the contractors to build the 

road, to ride over and try it, cannot change the rights of the 
parties. They had no power to open the road for public 
travel. They were authorized simply to go on to the pre
mises appropriated for the highway, and make it. 

Peters, for defendant. 
The road builders were rightfully there, and they desired 

the defendant to pass over the road, to have his opinion 
whether it was suitably made. If the contractors had a right 
to go over the road, they bad a right to carry others over. 

The case cited by plaintiff's counsel from 17 Pick., when 
examined, will be found to support the defence. 

TENNEY, J. - The inhabitants of the town of Brewer were 
hound to construct the road for travel, in one year from 
the session of the Court of County Commissioners, which 
commenced on the first Tuesda)' of August, A. D. 1850. 
They were not restricted in reference to suitable means, in 
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which to effect their object, provided full opportunity was 
given to the plaintiff to take from the land such things as he 
was legally entitled to do, within the same time. R. S., c. 25, 
'§ 20. The persons, who contracted to build the road, had 
the same rights, enjoyed by the town, and were subjected to 
-similar duties, so far as they were interested in the work to be 
done. They were entitled to every reasonable opportunity to 
perform their work, till they had entirely completed it, by 
themselves, or those whom they chose to employ for that pur
pose. They could rightfully go over the road with such teams 
.and carriages, with appropriate loads, as usually pass upon 
public roads, in order to test its sufficiency ; and consequently 
could invite others to do the same, without causing any liabil
ity to the latter. 

The defendant passed over the road by authority of the 
,contractors. Plaintiff nonsuit. 

SHEPLEY, C. J., and R1cE, HATHAWAY and APPLETON, J. J., 
concurred, 

m:z::: 

ST ATE OF MAINE versus '11 rnBETTS. 

So much of § 17, of c. 36, R. S., as prohibits any person from being a com

mon vicfu(J,ller, without a licPnse, is not affected by statutes of 1846, c. 206, 
and of 1851, c. 211, and remains unrepealed. 

ON ExcEPTIONs from Nisi Prius, HATHAWAY, J., presiding. 
INDICTMENT, against the respondent, for being a common 

victualler without license. 
The defendant objected to the indictment, that the statute 

on which it was brought had been repealed or become invalid 
by force of certain subsequent statutes. But the Court ruled 
otherwise, and the defendant was convicted. 

Peters, for the respondent. 
The section of the statute upon which this indictment is 

based has been repealed by the liquor laws of ] 846 and 185 I. 
It is unnecessary al ways to expressly repeal a statute that it 

may no longer be binding. Towle v. Marrett, 3 Maine, 22. 
VOL. XXXVI. 70 
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To ascertain the meaning of a law, the Court may look to 
the object in view, the remedy intended and the mischief to 
be remedied. Winslow v. K1"mball, 25 Maine, 493. 

The object of a license and restraint upon a victualler, was 
to regulate in them the sale of intoxicating drinks. That was 
a part of the business and definition of "common victualling," 
the furnishing of liquors. State v. Burr, 10 Maine, 438. 

When the law of 1846 was passed, which prohibited sales 
of liquor altogether, and provided new modes and remedies, 
there was left no such offonce as that of common victualling; 
there was left no object for the law, no mischief to be reme
died. The entire prohibition of sales, made in the Act of 
1851, has repealed all those statutes founded merely on a pur
pose of restraining or regulating that business to which sell
ing was an incident. 

Under the Revised Statutes, there was a board of license, 
consisting of aldermen, treasurer and clerk, and a victualler 
must obtain a license of that board. But now there is no 
such board. By~ 2, c. 211, of Laws of 1851, the only board 
of license are the aldermen, or in towns, the selectmen. It 
cannot be that there are two boards of license ; to wit, one 
board consisting of aldermen alone, and one of aldermen, with 
clerk and treasurer added. Still there is no provision· for a 
victualler to have a license from the board of 1851, and if 
this indictment is well founded, there can be in the whole 
State no such thing as licensed common inn-holding or victual
ling. The reasonable construction of the statute would be, 
that there is now no requirement for a license; and common 
victualling, without the sale of intoxicating drinks, is no 
offence. 'I'hat is, that inn--holders and victuallers are now pun
ishable at common law, for all nuisances, and at statute only, 
as sellers. They are as much reached as before, only in a 
different mode, and under another appellation. 

Evans, Att'y Gen., for the State. 

TENNEY, J. - 'I'his is an indictment against the defendant 
for being a common victualler, and is founded upon R. S., c. 
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36, ~ 17. It is contended that this section has been wholly 
repealed by statutes of 1846, c. 205, and of 1851, c. 211. 

The statute of 1846 repeals so much of ~ 17, c. 36, R. S., 
as affixes a penalty for being a common seller of liquors by 
retail; and that of 1851 repeals the Act of 1846, excepting 
the thirteen sections from ten to tweuty-two inclusive. It is 
very manifest that the Legislature of 1846 and 1851 intended 
to leave unaffected the provision in the Revised Statutes, which 
had relation to common victuallers. There is a provision in 
both of these statutes, however, repealing all Acts inconsistent 
with them. These statutes are entirely silent upon the sub
ject of common victuallers, and consequently are not incon
sistent with the statute, by authority of which this indictment 
was found. Exceptions overruled. 

SHEPLEY, C. J., and RrcE and HowARD, J. J., concurred. 

BATCHELDER versus McKENNEY. 

Compensation for services performed on the credit of defendant, may be re-
covered of him though rendered to another. · 

But where the plaintiff performed services for a neighbor at the request of 
defendant, and it was known to the plaintiff that he only acted as the friend 
and agent of his neighbor, he can maintain no action against the defendant 
for compensation. 

And the fact, that defendant was a partner with him, for' whom the labor was 
performed, will not render him liable. 

ON REPORT from Nisi Prius, HATHAWAY, J., presiding. 
AssuMPSIT on account for services rendered. 
The facts found upon the evidence reported, appear in the 

opinion of the Court. 

Waterhouse, for the plaintiff. 

Blake, for the defendant. 

SHEPLEY, C. J. -The plaintiff was employed to take care 
of C. B. Robbins, while his mind 1vas disordered. By the re
quest of a neighbor, the defendant first requested his attend-
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ance. He appears to have remained one or two days, and 
to have been discharge~ by the wife of Robbins, who soon 
after requested the defendant to get some person to take care 
of her husband. The defendant sent the plaintiff again and 
he remained five or six weeks. 

Robbins became so far restored as to be able for a short 
time to attend to business, and he paid the plaintiff fifteen dol
lars in part for his services. The plaintiff knew, that the de
fendant requested him to perform services bene:ficia1 to another 
and not to himself. 

There was, therefore, much reason to conclude, that the 
defendant was acting as the frie11d and agent of the person 
for whom the service was to be performed, unless he desired 
that they should be performed upon his own credit. There 
is no reason to doubt, that the plaintiff could have recovered 
a judgment against Robbins for any balance due to him. 
There is no testimony tending to prove, that defendant 
specially engaged to pay for services, rendered for the bene
fit of another. The rights of the parties cannot be varied 
by the fact, that Robbins was then a partner of the defend
ant, who cannot be holden to pay the debt of another by Jt 

verbal request, that services should be performed for him. If 
there had been testimony to prove, that the defendant re
quested the plaintiff to perform services for him by attend
ing upon Robbins, the rights of the parties would have beeQ 
different. Plaintiff nonsuit. 

RICE1 APPLETON and HATHAWAY, J. J.i concurred, 
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HAYNES versus Y ouNG. 

A public road is an easement, the existence of which over a part of a lot 
of land conveyed by deed, with covenants of warranty, is a breach of those 
covenants. 

In the construction of deeds, monuments control courses and distances. 

And when a line is described as a monument, the course and distance given, 
must yield to the line. 

A definite boundary by monuments, courses and distances will limit the gen
erality of a term previously used in the deed. 

ON REPORT from Ni"si Prius, HATHAWAY, J., presiding. 
COVENANT BROKEN. 
'l'he deed of defendant was dated, November 16, 1840, con

taining the usual covenants of warranty. The description 
was "being lot in fifteen hundred acre tract (so called) No. 
170, according to the survey and plan of Andrew Strong and 
Robert Houston, containing fifty-six acres and 135 rods, and 
being bounded and described as follows; viz., beginning at 
a stake and stones at the south-east angle of Benjamin War
ren's land; thence north by said Warren's land 107 rods to 
a stake and stones; thence east by Richard Smart's land, 85 
rods to a stake and stones ; thence sonth by Benjamin Tripp's 
land, 107 rods to a stake and stones; thence westerly to the 
high way 85 rods, to the place begun at." 

An office copy of a deed of warranty was also put into the 
case by plaintiff, from Simeon Haynes to Benjamin Warren, 
dated and recorded in 1811, of three acres out of the south
west corner of lot 170. 

The .• plaintiff also introduced evidence of a public road 
over a portion of lot 170, for more than 30 years, and of the 
damages, ·both as to the road and the value of the three acres 
formerly sold to Warren, and that the plaintiff never lived in 
the vicinity of the land. 

The sketch attached will show more distinctly, the nature 
of the plaintiff's complaints, by the road across lot 170, and 
the three,acres sold to Benjamin Warren. 
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Before Warren bought the three acres, he owned the land 
adjoining lot 170 on the west. 

It was stipulated that the Court might draw such inferences 
of fact as a jury and should enter judgment by nonsuit or 
default, according to the legal rights of the parties, and if a 
default should be ordered, the damages should be assessed by 
the Judge who presided at the trial. 

C. P. Brown, for plaintiff. 
The description in the deed to plaintiff, by comparing it 

with the plan, appears to cover the whole of lot 170, without 
any reservation or exception whatever. As to any effect upon 
the general words by a more restrictive description, I cite 
Keith v. Reynolds, 3 Maine, 393; Ball v. Barnum, 11 Mass. 
163; Coller v. Tufts, 3 Pick. 272. 

It may be said, that "the south-east corner of Benjamin 
Warren's land" may be regarded as at the S. E. angle of the 
three acre lot, and that the deed from defendant to plaintiff 
does not embrace the three acre lot, &c. 

This cannot be so, the plan negatives any such construction, 
and the defendant's deed will not admit of any such construc
tion. It conveys the entire lot, No. 170. The first bound 
is fixed at "the south-east angle of Benjamin Warren's land." 
" Thence north by said Warren's land, 107 rods," to Richard 
Smart's land, &c. Suppose the point of beginning is regarded 
the south-east corner of the three acre lot, thence north, " by 
said Warren's land, 107 rods," &,c., he cannot go north or 
northerly on this line, "by said Warren's land, but 22 rods," 
and this line would then, in order to reach the north end of 
the lot,· run through the centre of the 170 acre lot. This 
construction cannot prevail. Again, suppose we take the south 
line of the lot No. 170, on the highway. The distance of 
this lot, fixed by the original plan and survey i~ precisely the 
same, as across the rear of the lot, to wit, 85 rods. By adopt
ing the construction, that the three acre lot is not included in 
the defendant's deed, would leave the line on the highway less 
than 70 rods. 

This caµnot be adopted, and even upon this construction 
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the highway, including near an acre, would be included in the 
deed, and not reserved or excepted therefrom. 

A. Sanborn, for the defendant. 
By the first portion of the description alone, in plaintiff's 

deed, the whole lot would undonbtedly pass. But this is 
modified and controlled by the definite boundaries specified in 
the second portion. It is a well established rule of law, that 
definite boundaries in a deed. limit and control general terms 
previously used. Thorndike v. Richards, 13 ]Haine, 430; 
Allen v. Allen, 14 :Niaine, 387. 

In the construction of this description, the manifest inten
tion of the parties to the deed is to govern. This may be 
reached by the boundary being made upon ·warren's land, 
evidently meaning not to convey any which he owned. And 
again, the Court may gather the intention from the price re
ceived for the land which defendant says was sold, and the 
value of the three acres, which the plaintiff is now endeavor
ing to make him pay for. Instead of the consideration paid, 
the plaintiff should have paid four times the sum he did. 
Jameson v. Palmer, 20 Maine, 425; Deering v. Long 
Wharf, 25 Maine, 51. 

The location of the highway over a small parcel of the 
land conveyed, did not create a breach of the covenants of 
se1zm. It gave the public a right to use the land over which 
it was established, a mere casement in the soil. 'I'he fee and 
title in and to the soil, su ':lject to the easement, was in defend
ant. He was therefore legally seized of the land covered by 
the road, and had good right to sell and convey it. 

But was the covenant of defendant in the deed against in
cumbrances broken? I am constrained to admit, that under 
the decisions of this Court, the highway was an incum
brance, and that the action may be maintained on this cove
nant against defendant. On this ground alone, a default must 
be entered. 

'l'ENNEY, J. - It is not denied, that the existence of a pub
lic road over a part of the land described in the deed from 
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the defendant to the plaintiff, dated November 21, 1840, con
stitutes an incumbrance, for which the former is liable. Such 
a road is an easement, and amounts to a breach of the general 
covenants of warranty, like those contained in this deed. 
Harlow v. Thomas, 16 Pick. 66. 

But the principal question involved in ·the case· is, whether 
the description of the land in the deed containing the cove
nants alleged to have been broken, embraces the parcel con
veyed to Benjamin Warren, by deed of Simeon Haynes, on 
February 28, 1811. This deed, it is admitted, was recorded 
at its date. Prior thereto, Simeon Haynes was the owner of 
lot No. 170, according to the plan. This lot was then bound
ed on the west the whole distance by the land, then and now 
owned by said Warren. By that deed Warren took a rectang
ular piece of land and part of lot No. 170, from the south
west corner thereof, containing three acres, and bounded on 
the west by the east line of land, which was previously 
owned by him, for the distance of 22 rods and 21½ links. If, 
by a legal construction of the deed from the defendant to 
the plaintiff, this parcel of three acres is included, that portion 
having been previously conveyed, did not pass by the deed, 
and there is a breach of the covenant ; if, on the other hand, 
it is not embraced in the description, no breach of the cove
nant has taken place on that account. 

The first clause in the description is lot No. 170, according 
to the survey and plan of Andrew Strong and Robert Hous
ton. If this were the only description, the whole of lot No. 
170, would fall within it. But the land is afterwards more 
specifically described by monuments, courses and distances. 
When this is done, the definite boundaries may limit the 
generality of a term previously used. Allen v. Little.field1 7 
Greenl. 220 ; Allen v. Allen, 14 Maine, 387. According to 
this rule, if the particular boundaries restrict the premises to 

• a quantity less than the entire lot, and do not include the 
parcel described in the deed from Simeon Haynes to Warren, 
this ground of action fails. 

The north-west, north-east and south-east corners of the 

YoL. xxxv1. 71 
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land described in the deed to the plaintiff, together with the 
north and east lines thereof, are in every respect free from 
controversy. 

It is a rule well settled, that monuments \Vill control courses 
and distances. By .the application of this rule, the result is 
very clear. 'rhe south-west corner of the premises is the 
south-east angle of Benjamin Warren's land. 'rhis angle of 
Warren's land must be determined by the facts existing at the 
time the deed was given, and not by those, which hatl long 
before passetl away; antl it is only at the south-east corner of 
the land conveyetl by Simeon Haynes to Warren, that this 
call in the deed can be answered. The course from this 
monument is represented to be "north," though upon the 
defendant's construction a part of the line will be west. But 
this line is described in such a manner, that it is to be regard
ed as a monument. Them is no dispute as to the location 
of the eastern boundary of Warren's land, as it was at the 
date of the deed to the plaintiff. 'l'he western boundary of 
the land described in this deed, is north, "by VVarren's land." 
The course represented as "north" must yield to the line, 
well defined, as a monument. 

According to the agreement of the parties, a default is to 
be entered, and damages to be assessed by the Judge who 
presided at the trial, for the injury for a breach of the cove
nant on account of the road only. 

SHEPLEY, C. J., and R1cE, APPr,ETON and HATHAWAY, J. 
J., concurred. 

(*) BRYANT 1,ersus CROSBY, Executor. 

A. contract signed by a party upon receiving the possession of personal pro
perty, and containing his promise to pay for the same, and also an agree
ment that the property shall remain the property of the other party till 
the payment should be made, is not a bailment but a co,ulitionc,l sale. 

If such a contract, thou;,h not signed by the vendor, describe the propel'ty 
as "in good order and condition," such description is equivalent to a repre
sentation, and, if he knew it to be untrue, will vacate the contract. 
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But, though untrue, it will not have that effect, unless, at the time of mak
ing it, it was known to be untrue. 

A surety cannot be discharged on the ground of fraudulent representations 
made to his principal, except when that principal would be. 

That concealment by a vendor in the sale of goods, whieh would entirely 
discharge the surety of the vendee, is a concealment of facts, known to 
the vendor and not known to the venclee or his surety, being facts of a 
character to increase materially the risk beyond that assumed in the usual 
course of business of that kind, the vendor having a suitable opportunity 
to make them known. 

After chattels have been delivered by the principal in part payment of his 
note, it is competent for him to adjust their value with the payee, and his 
written admission upon the contract of the amount remaining due, will be 
binding upon his surety, unless there be proof of error or fraud in making it. 

l'arol testimony cannot be received to give the effect of a mortgage to a bill 
of sale, absolute in its form, though not under seal. 

Though a bill of sale may purport to be for a cash consideration already 
paid, it is competent to prove by parol that the payment was not mado in 
cash, and also to show in what mode it was made. 

ON ExcEPTIONS from Nisi Prius, APPLETON, J., presiding. 
AssuMPSIT, on a contract signed by Oliver Crosby, the 

defendant's testator, as surety ; viz. : -
" Received of Nathaniel Bryant four hundred and seventy

five sheep and twenty-five rams, now in good order and con
dition, for which we jointly and severally promise to deliver 
to hip:i at E. T. Morrill's house, in Atkinson, thirty-five hun
dred pounds of wool, one half of it to be delivered in June, 
1848, and the other half in June, 1849. The wool to be 
equal in quality to that grown on said sheep, and well washed 
on the sheep, and done up in good order and condition; and 
the said stock and the wool sheared from them, and all in
crease shall be and remain at all times the property of said 
Bryant until the payments are made as above, and the same 
shall be well kept at our risk, and on failure to make any 
payment as aforesaid, or if they pass out of our hands, said 
Bryant may take them at any time and we will pay all ex-
pense and damage. "E. T. Morrill, Principal. 

"Oliver Crosby, Surety. 
"Atkinson, Nov. 30, 1847." 
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On the back of the contract were the following indorse
ments :-

" 1186¼, - December 29, 1848. Received eleven hundred 
and eighty-six and one-quarter pounds of wool in part on the 
within. 

"October, 1849. · Recei1red three hundred and twenty-one 
pounds of wool on the within in part. 

"July 16, 1850. Received one hundred and seventy-two 
and a half pounds. 

"August 26, 1850. The amount due on this obligation this 
day is six hundred and sixty-three dollars and twenty cents. 
"$663,20. "E. '11

. Morrill." 
The plaintiff read the contract and there stopped. 
Upon notice to produce, the defendant introduced a bill of 

sale made by Morrill, as follows : -
" Aug. 26th, 1850. 

"In consideration of six hundred and sixty-three dollars, and 
twenty one-hundredths, paid by Nathaniel Bryant of Dexter, 
I this day sold, transferred and delivered to said Bryant the 
followiug personal property on my farm in AtkinsOll, viz. : 
20 tons hay, the same in my barn, $100 00 
1 stud horse, 100 00 
600 lmshels of oats, being all standing and growing 

on said farm as estimated, and those already har
vested, and 1 am to harve:,;t those not harvested and 
put the Rame into the granary in my barn in good 
condition, to be at said Bryant's disposal at any 
time he calls for the same, at 25 cents per bushel, 150 00 

2 oxen, about ten years old, of light red color, at 40 00 
2 cows, one nine and the other twelve years old, both 

red, at 25 00 
I bull, 3 years old, at 20 00 
11 rams, marked with red paint, 13 20 
I gray mare, 3 years old, and one racking colt, 85 00 
50 bushels wheat, as estimated, which I am to har-

vest and deliver when called for in good condi-
tion, 50 00 
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1 ol<l mare, dark red color, 20 years old, at 25 00 
1 yearling colt, red color: 25 00 
50 bushels corn, which I agree to harvest in good 

condition and deliver the same as soon as the same 
can be threshed out, in merchantable order, 30 00 

$663 20 
" Said property all having been left in my charge, I hereby 

agree to keep the same safely in good condition, all at my 
risk, and in case of loss or any deficiency in the oats, or 
wheat, or corn, or loss in any shape, I agree to pay the same 
to said Bryant, he having the right to take any part or the 
whole of the same any time he may wish so to do. 

" E. T. Morrill." 
On the back of this paper were the following indorsements : 

" Sept. 27, 1850. Received on the within 
one stud horse, valued at $100 00 

1 old mare, twenty years old, valued at 25 00 
11 rams, 13 75 
Also, one gray mare, three years old, and colt by her side, 85 00 
1 one year old colt, 25 00 

$248 75 
October 4, 1850. Received one pair of oxen ten 

years old, 40 00 
2 cows, 25 00 
1 bull, __ 20 00 

$85 00 
Dec. 21, 1850. Received on the within 50bushelscorn, 30 00 
23½ bushels wheat and rye, 25 50 
1 pair of oxen, yoke and chain, 70 00 
l wagon, 55 00 
1 cow, 
36 bushels corn, at 75 cents, 
For keeping oxen and men, 

$227 00 

15 00 
27 00 

6 50 

$554 25" 
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The plaintiff thereupon introduced Jethro Goodwin and the 
said E. 'I'. Morrill, who both testified, against the defendant's 
objection, that said paper was taken as collateral security, and 
not as an absolute sale. It was not recorded by the town 
clerk of Atkinson or any where. 

Morrill further testified, that the first conversation he had 
about the trade for the sheep, was in October, 1850, at Bryant's 
house in Dexter, and again a few days afterwards at the same 
place, where he agreed upon the trade. That afterwards Bry
ant came to his, (Morrill's) house in Atkinson, a few days 
before the date of the contract in suit; that Bryant brought the 
contract ready prepared for signature, except as to date; that 
he (Morrill) wrote the date; that he did not know that Bry
ant and Oliver Crosby had any conversation about it; that 
after Bryant went away, he (Morrill) presented the contract to 
said Oliver Crosby and requested him to sign it; that said 
Oliver did sign it. Morrill wrote the date and one other word 
in the contrat, viz.: the word "our." That the contract being 
signed he took it and went with it to Dexter about the 6th of 
December, 184 7, to get the sheep; that he selected 400 sheep 
from one flock, and examirrnd them ; that then he, with Bryant, 
went one or two miles to another place, where was another 
flock of three or four hundred ; that a large nnmber were in a 
barn; that they were driven from the barn out of the door 
and counted as they went out; that he did not see much 
difference in them ; thinks he did not take them all as they 
came out; thinks he rejected some ; got as good as he could 
get ; that he delivered to Bryant the contract in suit at the 
same time; that the sheep were driven to his place in Atkin
son in two days, 18 miles: part of the time it was rainy and 
snow fell. Got them home and they were mingled with the 
flock of sheep which he had previously drove, consisting of 
about 40 sheep ; thinks none died within three weeks ; then 
many of them showed sig1;s of disea.se; were relaxed; thought 
they had the rot; thinks he did not lose more than 25 till 
after the 1st of February; that during that winter from 250 to 
300 of them died of this disease; the next winter about 150 
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sheep more died; that some of those previously owned by 
him died in the same manner. 

Ebenezer Brown, called by plaintiff, testified that he was 
present at the time of the selection of all the sheep by Morrill; 
that the last 100 were selected from a flock of 350; the sheep 
were put into a barn, and turned out at the door as they run 
till 100 were counted; Morrill said he was in a hurry, and he 
would take them in thnt way ; that he was satisfied with the 
sheep. 

There was other testimony tending to show that a large 
number of the sheep at the time they were driven to Atkinson 
were old, poor and diseased; and there was evidence tending 
to show that they were well kept, and the contrary ; that the 
sheep began to die the next day after they were driven to 
Morrill's farm, and so from day to day afterwards. 

'l'here was evidence tending to show, from other witnesses, 
that they bought sheep of Bryant from the same flock from 
which Bryant got his sheep the same fall; that many of them 
proved to be diseased, and about half of them died the ensu
ing winter, and that other sheep which were mingled with 
the sheep which they bought of Bryant became infected and 
died. 

There was no evidence that Oliver Crosby ever saw the 
sheep till they were driven to Morrill's farm in Atkinson. 
There was evidence tending to show that the market price of 
wool, such as specified in the wool contract, was low during 
the months of June, 1848 and 1849; that the market price 
was higher on the 29th of December, 1848 and in October, 
1849, and July 16th, 1850 ; that it was worth more at those 
times than during June, 1848, and June, 18,19, and so of 
wool generally. 

There was evidence tending to show, that in relation to 
the oats and hay mentioned in tho paper of the 26th of Aug., 
1850, there was a deficiency, the amounts therein specified 
not having been raised by Morrill on the place that year and 
he not having the same. 

The defendant contended on the question of fraud, to the 
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jury, that if Bryant prepared and delivered the contract in the 
manner testified by Morrill, and if Oliver Crosby so signed it, 
and did not see the sheep himself, and if Morrill took it and 
got the sheep, and delivered the contract to Bryant in the 
manner testified by Morrill, and if the sheep were in fact 
different from those described in the contract, or if they were 
not in good order and condition, the surety was discharged. 
The Court instructed the jury, that if Bryant made any rep
resentations to Morrill that were untrue, although Morrill saw 
the sheep and selected them, it would discharge the surety. 

The defendant contended, that if Bryant delivered sheep 
to Morrill, under the circumstances testified to by Mor
rill, which were not in good order and condition, the defend
ant would be discharged. The Court instructed the jury, 
that if Bryant delivered sheep to Morrill, knowing they were 
diseased, and concealed the fact from Morrill, Oliver Crosby 
would be discharged. 

The defendant requested the Court to instruct the jury, that 
the preparation of the contract by Bryant, and the obtaining 
the signature of the surety under the circumstances, testified 
to by Morrill, and the delivery of the sheep implied a warranty 
to the surety that the sheep were in good order and condition, 
and that if they were in fact not in good order and condition, 
the defendant should have the benefit of it on the question of 
damages. The Court dedined to give the instruction, but did 
instruct the jury that if there was a warranty, they might 
consider what damages he, Morrill, has sustained by any 
breach of such warranty, and make a deduction correspondent 
thereto. 

The Court instructed the jury to inquire whether on all 
the evidence the paper of August 26th, 1850, was an absolute 
sale, or whether it was taken as collateral sr.curity; that if 
it was taken as collateral security, and if Morrill had liberty 
from Bryant to sell any of the property; and did so sell, 
whether the proceeds were paid to Bryant or not, the loss was 
on Bryant, and the surety was discharged to that extent ; but 
that if Morrill sold any of the property without consent or 
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authority of Bryant, then Bryant would not be responsible for 
such sale. 

The Court also instructed the jury that, in relation to the com
putation of the amount due on the contract sued, they should 
consider the fair price of such wool as described in the contract 
in June, 1848, and consider the indorsement of December 29th, 
1848, as a payment made in June, 1848, without regard to the 
difference in value from June to December 29th, and add in
terest to the balance. That in relation to the second install
ment they should consider the fair price of the wool in June, 
1849, and consider the indorsement of October, 1849, as made 
in June, 1849; and also the indorsement of July 16, 1850, as 
made in June, 1849, and add interest to the balance, without 
regard to the difference in the value of such wool from June, 
J 849, to the several indorsernents. 

The Court also instructed the jury that if the paper of Aug. 
26th was taken as collateral security, they should inquire how 
much, upon the principles stated, the plaintiff had received 
on the contract sued and on the paper of 26th August, ( casting 
interest to the several times of payment as indorsed on said 
paper of 26th August, deducting the indorsements and casting 
interest on the balance to the next indorsement, and so to the 
time of the rendition of their verdict,) and render a verdict for 
the balance, if any; and further, that if the paper of 26th Au
gust, was found to be an absolute sale, they should inquire 
whether there was in fact any deficiency in the hay and oats, 
and other property, and if they did so find, they should render a 
verdict for the amount of such deficiency with interest. Fur
ther, that though they should find the paper of 26th August 
to have been taken as collateral security, yet that they might 
answer how much that deficiency amounted to, and the inter
est on the same, on the supposition that it was an absolute sale. 

The jury, after being out some time, returned into Court and 
asked the Court to instruct them whether, if they found that 
there was a deficiency, and that other property was indorsed 
on the paper of August 26th, not originally included in it 
they had a right to substitute that property for the deficiency 

VOL. XXXVI. 72 



570 EAS'l'BRN DIS'l'RIC'I'. 

B1·yant v. Crosby. 

The Court instructed the jury that, on the hypothesis that the 
bill of sale was absolute then the plaintiff would be chargea
ble for so much as was in existence, and was by the bill of 
sale conveyed to the plaintiff, and that if one article of pro
perty was substituted for another it was a matter between 
plaintiff and Morrill, unless on the whole the plaintiff had 
been paid; that they would see how much there was convey
ed in and by the bill, and if all the property, to the amount 
therein specified, passed to him, then the debt was paid; if 
there was a deficiency they would see how much in fact pass
ed, either in the original bill of sale or by substitution, for 
articles therein, which, with any other payments1 should be 
allowed the defendant, and they would see what, if any1 

balance, was due. 
The jury returned to their room and rendered a general 

verdict for the plaintiff for the sum of $108,81, and also, -
" The jury decide that if the memorandum, dated August 

26, 1850, is a bill of sale, that the actual property falls short 
of the amount specified in the bill fifty-five dollars, and that 
the interest on the same amounts to eight dollars and seventy
four cents, making a difference of sixty-three dollars and 
seventy-four cents." 

To the above rulings and instructions the defendant's coun-
sel excepted. 

J. Crosby, for the defendant. 

S. H. Blake, for the plaintiff. 

SHEPLEY, C. J. -It is insisted in defence, that the contract 
made on Nov. 30, 1847, constituted a bailment and not a 
sale of the property. 

No option was given to Morrill upon any contingency to 
return it ; and none to the plaintiff to reclaim it, except upon 
the failure of Morrill to make the payment or to retain posses
sion. The contract therefore provided not for a bailment but 
for a conditional sale. 

It is also insisted, that it contained a warranty by the plain• 
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tiff, that the sheep were at the time of sale " in good order 
and condition." 

It was not signed by the plaintiff. The engagements were 
not made by him, but to him. He entered into no warranty. 
'l'he idea is presented by those words to both parties, that the 
sheep were in that condition ; and that is equivalent to a rep
resentation, that they were. It being regarded as a represent
ation made by him, the plaintiff would be guilty of fraud, if 
he then knew that they were not in that condition. 

'I'he jury were instructed, " that they would lobk at all 
the evidence and see if Bryant made any representations to 
Morrill, that were untrue, and if he did, although Morrill 
saw the sheep and selected them, it would discharge the 
surety." 

A surety cannot be discharged on the ground of fraudulent 
representations made to his principal, except when that prin
cipal would be. The plaintiff could not in law be considered 
as conducting frandulently, unless he knew that the represent
ations were false. To make him lose his security, because 
his representations were untrue, when he did not know them 
to be so, is to impose upon him the risk of a warrantor. 

A fraudulent concealment of facts from his principal, would 
not necessarily have the effect to discharge the surety; while 
he would be relieved so far as his principal would be. 

A concealment, which entirely discharges a surety, is one 
of facts known to the other party and not known to him, and 
known to be of a character to materially increase the risk be
yond that assumed in the usual course of business of that 
kind, having a suitable opportunity to make them known 
to the surety. 

Respecting these matters the instructions were too favorable 
to the defendant. 

Three indorsements had been made upon the contract, of 
wool received in part payment after the time, when the pay
ments should have been made. The price of wool might 
have been quite different at the times when it was delivered, 
and when it was by the contract to be delivered. After the 



572 EASTERN DIS'l'RICT. 

Bryant v. Crosby. 

nctual delivery and indorsement of it the principal parties 
agreed upon the amount remaining due npon the contract7 

and that was indorsed upon the back of it and subscribed by 
Morrill. They had a right to adjust the matter respecting 
the price to be allowed for the wool, according to their own 
pleasure, although the effect of those indorsements might be 
different from what they would otherwise have been. When 
they had thus made an cidjustment, neither party could be 
relieved from it without proof of some error, mistake or fraud 
in making it. There being no such proof, the jury were in
'structed to find what would be due on the contract, according 
to a mode of reckoning stated, without regard to that settle
ment made by the parties. The mode prescribecl was less 
favorable to the defendant than the adjustment. In this there 
was error, and for this cause a new trial must be granted. 

As the same questions may be again presented, arising out 
of the sale of property from Morrill to the plaintiff on August 
26, 1850, and the indorsements upon that contract, a new 
trial may be prevented or facilitated by an opinion upon its 
effect. 

It is in form an absolute sale of the property described. 
Parol testimony cannot be received to vary it and give to it 
the effect of a mortgage. There is nothing found in it stat
ing or indicating, that the property or the price of it was 
received in part payment of the contract made on November 
30, 1847. It states, that the consideration had been already 
paid by the plaintiff to Morrill, leaving the inference, that it 
was a transaction having no connexion with the sale or pay
ment for the sheep. 

It is only by the reception of parol testimony, that proof 
can be made that the consideration had not been in fact paid, 
as it purports to have been. The contract is not under seal 
and there can be no legal objection to the admission of such 
testimony. It is only by the like testimony, that the defendant 
can prove that the property, or the agreed price of it, ,vas to 
be applied in payment of the first contract; and if such testi
mony be admitted, it follows, that it must be to prove to what 
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extent property has been received and not paid for, and to be 
so applied. Such testimony may be received, for it will not 
vary the terms of the written contract. A surety, by such 
testimony, cannot claim to have more so applied than his prin
cipal could. If the first contract were otherwise paid, Morrill 
could not recover by virtue of the last payment for hay, wheat, 
or oats, without proof of their delivery to the plaintiff; for by 
the contract they were in the charge and at the risk of Mor
rill. Paro! testimony might also be received, to prove that 
the property, or the price of it, received on Dec. 21, 1850, 
was to be applied in payment of the first contract. 

E.r:ceptions sustained, verdict set aside, 
and new trial granted. 

TENNEY, RwE and HATHAWAY, J. J., concurred. 

(*) MASON versus HAM, Administrator, de bonis non. 

By statute of 1821, c. 52, § 12, no license granted to an administrator to 
convey the lands of his intestate could be in force more than one year. 

Under that statute, no such conveyance could transfer the title, unless executed 
and cleliverecl within the year. 

A bond given by one, in his capacity of administrator, to convey land of his 
intestate by warranty deed, is unauthorized, and will not bind the estate. 

ON REPORT from Nisi Prius, APPLETON, J., presiding. 
DEBT. 
On June 10, 1836, William Abbot, administrator of the 

estate of Alexander Townsend, " gave to the plaintiffs a bond 
binding himself, his heirs, executors and administrators in 
the penal sum of $2000, conditioned, that whereas the said 
Abbot had agreed to sell and convey to the plaintiffs by a good 
and sufficient deed of warranty, a tract of land [ described,) 
and is to receive for the same the sum of $10,500, with in
terest, viz. $2000 in cash ; $2000 by Oct. 1st, 1836 ; $2000 
by Jan'y 1, 1837; $2000 by April I, 1837; and the re
mainder by April 1, 1838 ; now if the said Abbot, upon pay
ment of the said first installment, and upon the readiness on 
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the part of the plaintiffs to secure the payment of the other 
sums by a mortgage of the land, shall give to the plaintiffs, 
or to such person or persons as they may appoint, a good and 
sufficient deed of warranty of the premises, the bond is to be 
void. 

Abbot had previously, in Oct., 1835, obtained license from 
the Supreme Judicial Court to sell land of his intestate as 
administrator, at public or private sale, to the amount of 
$35,000. 

On the day of the date of the bond, June l O, 1836, the 
plaintiffs paid to Abbot the first installment of $2000, which 
sum he credited to the estate in his administration account, 
which account was finally settled in 1840. 

One of the obligees, in 1848, called upon Mr. Abbot, who 
said that he could not furnish a warranty deed, and that the 
only deed he could give was a quitclaim. 

This suit upon the bond was thereupon commenced against 
Abbot as administrator. He died, and the defendant was 
appointed administrator, de bonis non, and comes in to defend. 

The parties then agreed that if the action is maintainable, 
the damages are to be assessed by the Court upon evidence 
to be introduced. 

John S. Peters, for the plaintiff. 
The bond is the bond of the estate, not the bond of Abbot. 

R. S., c. 91, ~ 14. 
Abbot, having authority to sell, had, as incident to it, the 

power to contract for a sale. Such a power is necessary. 
But if otherwise, the heirs of Townsend have received the 

two thousand dollars. Unless this suit be available, they keep 
that money without an equivalent, especially as, in an action 
for it, the administrator de bonis non may plead the limitation 
statute. 

If, in any little particulars, Abbot was chargeable with neg
lects, subsequent to giving the bond, it is not for the defend
ant, representing the same estate, to make the object ion. 

Cutting l5'° Fessenden, for the defendant. 
This action seeks to recover against the administrator de 
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bonis non upon a bond given by Abbot, the original adminis
trator. But Abbot had no authority to give such a bond. 
True, he had obtained leave to sell, but it could only be in 
the statnte mode, and. must be done within a year from the 
date of the license. Before the bond required the conveyance 
to be made, the license had ceased to have validity. The 
preliminary proceedings requisite for pas~ing the title were 
never had. The obligation declared upon was simply the 
bond of Abbot as an individual. 'l'here is no privity between 
these parties. As there ir, no legal, so there is no moral claim 
against the e:;,tate of 'l'ownsend. The plaintiffs neglected for 
ten years to make the payments which were the conditions of 
the bond, and have never yet offered to perform, or demanded 
a deed. If they had fulfilled the conditions on their part, a 
liability might have been created against Abbot personally. 
Bnt very clearly the bond can give no rights against Town
send's estate. 

Hill, in reply. 
Abbot had the right to sell at public or at private sale. He 

elected the latter mode. A contract to sell precedes the con
veyance. He had a right to bind the estate by such a con
tract. He did so. The bond recites it, and is plenary evi
dence of it. Such contract for a conveyance is a sale. The 
sale had been agreed on before the bond was sealed. The 
bond bound the estate. The $2000 were paid upon it, which 
went to the estate. By what other mode then, than a suit 
npon the documentary evidence, furnished by the defendant's 
predecessor, can the plaintiffs obtain redress ? 

The bond was given while Abbot had the power to sell and 
convey, and it recites that "the sale had been made." The 
sale had then been completed, except that the deed had not 
been delivered. The law, indeed, limits the operation of the 
license to a year, but it does not require the payments to be 
all made within the year. When they were all completed, 
though after the lapse of a year, the deed should have been 
delivered. But in fact the conditions of the bond did not ex
tend the performance beyond the year. The deed was to be 
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given so soon as the obligecs should pay the first installment 
and be in readiness to secure the balance by a mortgage. The 
first installment was paid at the making of the bond. In order 
to entitle the obligees to the deed, it only remained that they 
should be in readiness to make the mortgage, and this readi
ness might occur at the very day of giving the bond. Thus 
the limitation of the license to a year has no application to 
this case. After having paid the first installment, the only 
further required performance consisted in a mere readiness to 
perform ; a readiness to give the mortgage. And that there 
was actual readiness, is to be inferred from the payment ; and 
also from the fact that Abbot, when called upon in 1848, did 
not even pretend any want of performance or demand, but 
framed up a different ground of excuse. 

R1cE, J.-The defendant is sued as the representative of 
the estate of Alexander 'l'ownsend, on a bond executed by 
William Abbot, a former administrator on the same estate. 
Abbot, in 1835, obtained license from the Supreme Judicial 
Court to sell real estate of his intestate, for the payment of 
debts. The bond in suit was executed within the year after 
the license was obtained. 

Section 12, c. 52, stat. of 1821, provides "that no license 
as aforesaid, for the sale of real estate, granted by either of the 
Courts aforesaid, shall be in force for a longer term than one 
year from the time when such license shall have been granted.'' 

The deed to the purchaser must be executed and delivered 
within the year, otherwise it is void. Marr v. Boothby, 19 
Maine, 150. 

No property will pass until the deed is given, and until then, in 
no legal sense, is there a sale. Macy v. Raymond, 9 Pick. 284. 

In giving the bond in suit, if Abbot assumed to act in his 
capacity as administrator, he exceeded his authority, and did 
not thereby bind the estate; if he acted in his private capaci-
ty, the estate is not bound. A nonsuit must be entered. 

SHEPLEY, C. J., and TENNEY and HATHAWAY, J. J., con
curred. 
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MILLER, in Equity, versus WHITTIER ~ al. 

'Where a person, in the possession and improvement of an estate, claiming 
to be the agent of the owner, neglects to keep an aceurate account of the 
income and expenditures pertaining thereto ; in stating the account between 
them, the master may reject the account presented by the trustee, and ex
ercise a sound discretion upon the whole evidence before him, in charging 
the trustee with the income of the Bstate, and allowing him for such charges 
and disbursements, as shall appear to be reasonable. 

Wbere there is fault on the part of the owner in not complying with his 
contract, although no proper account has been kept by the trustee, he is not 
chargeable with the utmost that might have been made out of the estate. 

Exceptions to the report of a master, to avail, must either be supported by 
the special statements in that report, or by the production of the evi<lence 
on which they rest. 

The necessary expenses, incurred by a subsequent mortgagee, to redeem a 
prior mortgage, which it was the duty of the mortgager to cancel, are justly 
chargeable upon the owner of the estate. • 

Upon a sum acknowledged to be due at a time specified, between the cestui 

que trust and the frustee, interest may legally be allowed. 

"\Vhere a person takes a mortgage to secure advances and credits to be made 
to the mortgager within a time limited therein, no advances or credits after 
the time so limited, will be secured by that mortgage. 

Where the parties to a bill, at the time of making their contract, recognized 
the existence of a debt due from one to the other, the consideration of that 
debt cannot afterwards be a subject of inquiry. 

BILL IN EQ.UITY. The substance of the bill may be found 
in 32 Maine, 203. 

Ou answers and proof, the case was again before the Court 
and considered in 33 Maine, 52 l. 

At that hearing, a master was appointed "to state an ac
count with Whittier, since November 17, 1845, exhibiting 
the sums due to him by the contract, and the claims he justly 
has against the estate, for services and expenditures; what 
property, securities and means, including rents and profits, he 
has received from it; the conveyances made, and the amounts 
received and receivable therefrom. Also to state the amounts 
due, bona .fide, to Jones, on the several mortgages, and the 
rents, profits and income received by him from the property. 
And to state the amount originally secured to Mrs. Whittier, 

VOL. XXXVI. 73 
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by the mortgage to Smith:, and the sum justly due to her on 
that account." 

At the nisi prius term in April, 1853, APPLETON, J., pre~ 
siding, the master's report ,vas returned, when exceptions to it 
were taken by the parties to the bill. 

The master, on examination of the books and papers pre~ 
sented by the respondent Whittier, as to the condition of the 
estate, was satisfied that they afforded no correct basis on 
which he could state an account between the cestui que trust 
and the trustee, he therefore charged the trnstee with the 
income of the estate from various sources, and allowed on his 
various claims such compensation as appeared to him just and 
right from all the evidence before him. 

He disallowed his claim for the services of his wife and 
family, and also his claim for a salary of $900, per year, after 
the first year. The master gave his reasons at length for his 
rejection of the defendant Whittier's books and sdrndules as 
a basis of a statement of the account between the parties, 
with sundry extracts from the books. 

The master found, that the defendant was not a wrong-doer, 
and that there was fault upon the part of the plaintiff in not 
furnishing such means as were proper to carry on the estate, 
and that the defendant ~:hould not be charged to the utmost 
that might have been made ont of the estate, but a fair rent for 
the use, and to he allowed for his time and trouble in the care 
of it, and for debts paid and repairs and improvements made. 

The master found that Whittier was indebted to the plain
tiff in the sum of $23943, and that he should be credited 
$18150. The crops of the year 1853 to be afterwards ac
counted for at an appraised value, all balances on books and all 
notes, except for land, to belong to said Whittier. 

The incumbrances upon the estate by the advances of 
Jones, another defendant, were found to be $1527, if it was 
right to include in such incumbrances, advances and charges 
since the service of the plaintiff's bill, if the latter portion of 
the account should be rejected, the amount due Jones would 
be $358,40. And the decision of this question was referred by 
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the master to the Court. The other accounts of Jones, were 
for money paid to redeem prior mortgages upon the same land 
conveyed to him which were allowed by the master. Billings 
& Wiggins mortgages, $4940 

interest, 268 
per centage and expenses, 251 

Amount paid on account of Smith's mortgages, 677 
to which was added Jones's account against 
Whittier, to remove their incnmbrances, 1527 

$7663 
The amount secured to Mrs. Whittier by con-

tract Nov. 17, 1845, 3000 
interest to July 1, 1853, 1365 

$4365 
The respondent, Whittier, filed the following exceptions to 

the master's report : -
1. Because he has disregarded the terms and conditions ex- • 

pressed in the contract of Nov. 17, 1845 ; referred to in, and 
made_ a part of, complainant's bill. 

2. Because he has wholly disregarded the books and vouch
ers exhibited to him by the respondent, and supported by his 
oath and other evidence, which show that the respondent re
alized nothing from the proceeds of all the property, real and 
personal, except what he had expended in improving and man
aging the same ; whereas the said master has made and re
ported an estimate of receipts for rent of houses, mills, farm, 
&c. which greatly exceeds the actual receipts. 

3. Because he has not credited the respondent with the sum 
of nine hundred dollars per year, as was stipulated in said 
contract of Nov. 17, 1845, which, up to July I, 1853, would 
amount to nearly seven thousand dollars, but in lieu thereof 
has allowed the respondent only the gross sum of twenty-five 
hundred dollars, only about three hundred dollars per annum. 

4. Because he has credited the respondent with only the 
sum of $3000, for repairs and improvem:nts, whereas they 
amounted to a much larger sum. 
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5. Because he has made the respondent liable for all debt, 
by him contracted, now outstanding. 

6. Because he has not credited the respondent with any 
sum for the services of his wife and family. 

7. Because, among other things, he states " that he, ( this 
respondent,) has been industrious and economical, there is 
abundant evidence; he seems to have been left to manage as 
he pleased, without pecuniary aid, or suggestions, or ad vice 
from the owners, till the bill was filed;" yet, notwithstanding, 
in and by his said report, he renders the respondent insolvent 
to the amount of more than five thousand dollars, aud that, too, 
wholly by his " industrious and economical" agency in this 
estate, since the contract of Nov. 17, 1845. 

8. Because he has assumed powers not upon him conferred 
by this Court, or by the contract of the parties. 

9. Because he has charged the respondent with interest. 
10. Because he has not credited the respondent any sum 

for clerk hire. 
11. Because he has made the respondent assume all the 

risk of carrying on the concern through years of peril and 
hardship. 

12. Because he has not credited the respondent with the 
amount paid to Cartland. 

Peleg T. Jones, another respondent, filed the following ex
ceptions to the master's report : -

1. For that said master in and by his said report, has not 
allowed him his charges against Whittier for his services, 
trouble and expenditures in defending this suit. 

2. Because he has not allowed him his expenses in in
stituting and carrying on the suit in equity against John and 
Christopher Fallon for the redemption of the mortgaged pro
perty. 

The complainant also filed the following exceptions to the 
master's report : -

1. Because he has not charged the respondent; ·Whittier, 
with rent for the farm and mills, since the service of this Lili 
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upon him, but has only charged what he has actually received 
therefrom. 

2. For allowing Whittier interest upon the sum of $1500, 
which was to be secured to him under the contract of Novem
ber 17, 1845. 

3. Because he has allowed to Jones the sum of $249,67: 
per centage and expenses on the amount paid by him to re
deem prior mortgages. 

4. Because i11 stating the amount due to Jones, he has 
stated ·Whittier's account, to be paid to Jones to remove in
cumbrances, to be $1529; when the sum should be $358,40 
only. 

5. For allowing Nancy Whittier as her due $4365; when 
nothing is due to her. · 

6. For allowing interest on the $3000, to be paid on cer
tain conditions to Nancy Whittier, by the contract of Novem
ber 17, 1845. 

After the hearing upon the exceptions to the master's re
port, it was ordered, adjudged and decreed by the Judge pre
siding, that the report of the master, and all things and mat
ters therein, stand ratified and confirmed, excepting so much 
as was changed and modified by the terms and orders contain
ed in his decree. 

]. It was ordered, that the sum of $251, allowed by the 
master to said Jones, as commissions upon the money paid to 
cancel the Billings and Wiggins mortgages, be disallowed and 
deducted from the amount by the said master reported due to 
said Jones; and that the sum of $1529, stated hy the master 
in said Jones' final account as the amount of Whittier's ac
count to be paid to Jones, to remove the incumbrances, be re
duced to the sum of $358,40. 

2. It was further ordered, that upon the payment by the 
plaintiff, to said Nancy Whittier, of the sum of $4365, with 
legal interest thereon from July 1, 1853, that said Joseph and 
Nancy Whittier shall execute deeds of release and q11it-claim 
of the property described in said contract and in said deed 
from Amos Patten to said Joseph, set out in the plaintiff's bill, 
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with proper release of the right of said Nancy Whittier to 
dower in any part of said premises, according to the form of 
the deed annexed thereto. And said Joseph and Nancy shall 
each assign to the plaintiff the bonds or agreements of Peleg 
T. Jones, for the conveyance to him, said Joseph, or her, said 
Nancy, of any portion of said lands and buildings thereon, 
and deliver up all plans and evidences of title which he may 
have. 

3. It was further ordered, that said Joseph Whittim should 
deliver up to the plaintiff all the personal property set forth in 
schedule M, annexed to said report ; and assign all the mort
gages, anq deliver and indorse to the plaintiff all the notes set 
out in the schedule N, hereunto annexed i and deliver up to 
plaintiff all the crops of the farm on lands aforesaid, which 
shall be gathered prior to .the delivery of possession of said 
lands. 

4. And it was further ordered, adjudged and decreed, that 
upon payment by the plaintiff to said Jones of the sum of 
$6232,40, with legal interest thereon from July 1, 1853, 
the said Jones shall convey to the plaintiff all the lands con
veyed to him by Joseph Whittier, which by his various bonds 
he became bound to convey to Joseph Whittier, and shall 
also convey to the plaintiff all the land which he was bound, 
by his bond to Nancy Whittier dated July 31, 1849, to con
vey to her, said Nancy, excepting therefrom all those tracts 
of land which he has conveyed as set forth in his answer, and 
a lot conveyed to Keff since the answer, in pursuance of the 
bond to Ketf, referred to in said answer, with covenants of 
warranty against the claims of all persons claiming by, through 
or under him by deed, according to the form hereto annexed. 

5. And it was further ordered, adjudged and decreed, that 
said Joseph Whittier was liable to and should pay to the 
plaintiff the sum of $4624,40, except so far as the same sum 
should be reduced by credits on account of crops of that 
season, according to the appraisement of the master as after
wards provided; and said master was to appraise snch por-
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tions of said crops as might be delivered by said Whittier to 
the plaintiff, and to direct the allowance to be made therefor. 

6. It was further ordered, that said Nancy Whittier should 
not be entitled to costs, nor compelled to pay costs. 

7. It was further ordered and decreed that the plaintiff re~ 
cover his costs, including his costs before the master, aud also 
the master's costs and fees against Joseph Whittier. 

8. It was further decreed, that all the exceptions filed by 
the parties not sustained by this decree, were overruled and 
set aside. 

'l'o so much of the decree of the Jndge presiding, as re~ 
quired the plaintiff to pay said Nancy Whittier $4365 and 
interest, before he should be entitled to a conveyance from 
said Joseph Whittier and wife; and to so much of said decree 
as overruled the plaintiff's exceptions to the master's report ; 
also to the refusal of the Judge to decree costs in favor of 
plaintiff against said Jones, the plaintiff excepted. 

The defendants, Whittier and Jones, also filed exceptions 
to the decree overruling their exceptions to the report of the 
master, and also to the rulings of the Judge allowing certain 
exceptions taken by plaintiff to the master's report. 

Cutting, for respondents. 

Rowe g- Bartlett, for plaintiff. 

R1cE, J. - This case which has been before this Court on 
two former occasions, 32 Maine, 203 and 33 Maine, 521, now 
comes up on exceptions to tlie rulings of the Judge before 
whom the report of the master was presented, with the ex~ 
ceptions filed to that repurt by several parties to the bill. 
The exceptions to the rulings of the Judge below, present fot 
the consideration of this Court, all the exceptions which were 
taken to the report of the master. 

The instructions under which the master acted, were " to 
state an account with Whittier since Nov. 17, 184.5, exhibiting 
the sum due to him by the contract, and the claim which 
he justly has against the estate for services and expenditures i 
what property, securities, and means, including rents and 
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profits he has received from it, and the conveyances made, 
and the amounts received and receivable therefrom. Also to 
state the account due bona fide to Jones on the several mort
gages, and the rents, profits and income received by him from 
the property. And to state the amount originally dne to Mrs. 
Whittier by the mortgage to Smith, and the sum justly due 
to her on that account." 

Whittier claims to have acted as the agent of the owners 
of the estate, and as such to be entitled to a stipulated sum, 
$900, as an annual salary for himself, and also to be entitled 
to compensation for the services of his wife and minor chil
dren up-on the estate. 

The contract to which both parties refer as the basis of 
their claims, is dated Nov. 17, 1845, and is recited, at 
length, in 32 Maine, 203. The parties to that contract, at 
the time it was executed, evidently contemplated an arrange
ment which was to continue one year only, during which 
Whittier was to receive a salary of $900, and it was the ex
pectation of the parties that at the end of the year, all the 
affairs connected with the estate should have been finally 
adjusted and closed up. But the year expired and neither 
party made any movement to procnre a final settlement, and 
the master states in his report, that from the end of the first 
year, the defendant seems to have treated the estate as his 
own. The papers and evideuce show no claim on his part to 
the sabry, and no recognition of his right to it on the part of 
the owners. F'or this reason, perhaps, the accounts of ·vvhit
tier have been so loosely kept, as to present no satisfactory 
basis upon which the master conld state an account between 
him and the estate, and be came to the conclusion, that as the 
actual receipts and expenditures with which the estate should 
be charged could uot be ascertained and stated from the books 
and papers, it only remained to charge the defendant Whit
tier, with such items and income of the estate from various 
sources, by him received, as he should be rightfully charged 
with, and to make for him such allowances on the various 
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claims as wi!1 be a jnst compensaiion for his services and 
expenditures and claims against the e:;tate. 

Most of the exceptions of the defendant Whitfrer, are found~ 

-cd upon objections to the basiB assumed by the master, on 

which to state the account between the parties. It wi'H ther~• 

fore be unn-ecessary to notice all of 'the1n i11 detail. 

It was the duty of the clefondant, who c'laims to have acted 

rrs the agent aucl trnstee of the owners, to have kept an nccu

rnte ( accotmt) <,f all his trnnsac'tions with the estate. :He had 

the power, and conld have so kept his accounts as to have 

made a:11. his transactions plain, and to have presented his·ciaim 
1~pon his principal in st1ch a manner as to preclude all uncer~ 

t-ainty as to the rights of the parties. This Ire has faited to 
«o, and the master has been compdfod, in order to state an 

account, wh"ich should he satisfactory, to adopt the basis upon 

which he has acted. Having no certain and reliable data 

t1pon which to proceed, he was nuthorfaed to exercise a sound 

discretion, upon the whole evidence preseutcd, and so to state 

his account, as to do justrce to all parties, as nearly as practi~ 

cable. De.r:ter g· al. v. Arnold &' al., 2 Sum. 108; Lupton 
v. ·white, 15 Ves. 440. And the defendant, who by his neg-
11:gence has cam,ed this necessity, is not in a position to com

plain. 
As to the fourth exception, it does not appear that the 

$3000 a1'lowcd by the master, was nut sufficient to cover al1 
the expenses for repairs and improvemeuts rnqde by the de
fandant. Exceptions are to be regarded so far only, as they 

are supported by the special statements of the master, or by 
evidence whi-ch ought to be brought before the Court by 
reference to the particular testimony on which 'the -exceptot' 
relies. Harding v. Hanley, ~ I Wheat. ID3. There is noth

ing contained in the report, nor any evidence presented to the 

Court, which would lead to the concl nsion that the master 

erred in this matter. 
'I'he sum secured by the Cartland mortgage, referred to in 

the defendant's 12th exception, was paid several years before 

the adjustment in 1845, though the mortgage was not dis-

VOL. XXXVI. 7 4 
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charged by Cartland at that time. This claim was not filed 
among the schedule of liabilities, at the time of that adjust~ 
ment, and the bill and answers contain no reference to that 
debt. The presumption therefore is, that the claim had been 
settled by the parties, before the present controversy arose. 
At least there is no sufficient evidence to show that it should 
now be deemed an existing charge upon the estate. 

The other exceptions of Whittier arise from objections to 
the basis assumed by the master. 'l'hat basis being sustained, 
the exceptions necessarily become unavailing. 

The defendant Jones has received conveyances of different 
portions of the estate from Whittier, some of which are in 
form absolute, and all of which the plaintiff alleges were 

1 
fraudulent. But this Court, when this case wns before it on a 
former occasion, 32 Maine, 52 l, found that the charge of 
fraud in these conveyances was not sustained by the proofa, 
but that the conveyances referred to, operated as mortgages to 
secure the amount in which "Whittier was, or might be, in
debted to Jones. The mortgages in the hands of the Fal
lons were of an earlier date than those conveyances to Jones1 

and he must have had knowledge of their existence before he 
made any advances under the securities which he held upon 
the estate. 

To preserve his own securities, it became necessary to re
deem the estate from the Fallons, and to effect that object 
he instituted and prosecuted a bill in equity. Though this 
proceeding was for his own benefit, to protect himself against 
prior incumbrances, it also euured to the benefit of other par
ties, whose duty it was to have redeemed the estate from these 
mortgages. They cannot, therefore, justly complain, that they 
are rcynired to pay the reasonahle and necessary expeuses by 
which the estate was preserved from forfeiture. The defend
ant's exceptions to the deeree of the Judge, on this point, are 
sustained, and the report of the master affirmed. 

As to the charges made by Jones against Whittier, for his 
services, trouble and expenditures in defending this snit, no 
satisfactory reason has been suggested for allowing them 
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against the plaintiff. Those transactions were entirely be
.tween Jones and Whittier and should be adjusted by the 
parties interested. 

'l'he exceptions of Jones to the decree of the Judge, with 
the exception above, are overruled. 

The exceptions of the plaintiff to the master's report are 
also brought before us. 

To the first of plaintiff's exceptions it may be remarked, 
that he does not place himself in a position to claim the 
utmost that might have been made out of the estate. He is 
not himself free from fault. By failing to comply with the 
terms of the contract of 1845, he left the defendant in a 
situation of difficulty, so that the estate was not made as pro
ductive as it otherwise might have been. It was, therefore, 
proper that the master, in stating the account between the 
partie~, should exercise a sound discretion, in view of all 
the circumstances and facts in the case. Our attention has not 
been called to any evidence in the case which shows, that 
the master has fallen into error, in the result to which he has 
arrived in this branch of the account. 

The inference to be drawn from the contract of Nov. 1845, 
is, that Whittier had a claim then due against the estate for 
$1500. This sum was to have been secured by mortgage 
on the property, at such time as should be agreed upon. 
That mortgage was never executed, probably for the reason, 
that the affairs of the estate were never closed up as contem
plated by that contract. But that would seem to be no good 
reason why the sum then due Whittier should not be upon 
interest. We think it should. The plaintiff's second excep
tion was therefore properly overruled. 

The plaintiff's third exception is sustained for reasons 
already stated for overruling the second exception of the de
fendant Jones. 

The plaintiff's fonrth exception is also properly sustained. 
By reference to the several conveyances from Whittier to 
Jones, it will be perceived, that they only purport to secure 
what may be dne by note, account or otherwise, by the Q3d 
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of November, l849. Advances macl·e and credits gi.ven t(;} 

Whittier after that time, a.re not covered by these mortgages, 
and ca11not, therefore, be justly drnrgeable npon the estate. 
In the most favorable v:iew· that can be taken for J.ones, ad
vances and credits to Whittier, under these mortgs,ges, should 
have ceased on. the service of the plaintiff's bill on Jones. 

~ The allowance of $1527, is therefore properly reduced t,j) 

$358,4.0. 
The plaintiff's 5th and 6th, exceptions refer to the amount 

allowed to Nancy Whittier. The contract of Nov. 17, 1845, 
was intended to be an adjustment of the affairs of all parties 
interested in the estate up to that time. The stipulation, for 
the payment to Nancy Whittier of three thousand dollars, wa5' 
evidently intended to be a. substitute for her existing: rights 
in the estate. What those rights were, was then well known 
to Wendell & Co., the plaintiff's assignors, and having been 
thus recognized and provided. for, it is now too late to in,
quire into the consideration upon which they originally rested. 
Those exceptions were pro;;ier1y overruled. 

The items which are deducted, from the aecount of Jones., 
having been charged by the master to Whittier, are to be de
ducted from the balance due from Whittier to the plaintiff. 

'l'he plaintiff is also to producf.il and deliver up to Whittiei· 
the notes formerly held by Grant and Stone against him, 
stated, in the contract of 1845, to amount at that time to 

$10500. 
The master is also to find and state what amount, if any 

thing, shall be charged to Whittier for the nse and occupa,
tion of the estate for the additional year, and add the sum to 
the account. 

The decree of the Court below is to be modified so as. 
to conform to these principles, and will then stand as the de
cree of the Court. 

SHEPLEY, C. J. and 'I'ErlNEY and HA'l'HAWAY, J. J., con
curred. 
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TORREY versus B1,;nnv ~· als. 

'Where a poor debtor makes a disclosure, before two ju.sticcs of the peace and 
quorum, of property liable to attachment, and the same is demanded by the 
creditor within thirty days from the disclosure, the creditor is not restricted 
to the officer's return on the execution, for proof of a demand and refusal 
to deliver the property, but may show those facts by parol evidence. 

If a poor debtor makes a disclosure, and still commits a breach of his bond, 
by not delinring the property disclosed, though no evidence is oflered of 
the value of such property, the obligee is entitled to recover the real ancl 
actual damage upon all the evidence submitted. 

ON ExcEPTIONS from Nisi Prius, APPLETON, J., presiding. 
DEBT, on a poor debtor's relief bond. 
A disclosure was made within the six months allowed in 

the boud, by the debtor, and the oath prnscribed by law ad
ministered to him, on Dec. 8, 1851. 

The plaintiff introduced a written statement of the Justices 
of same date, that the debtor disclosed one grindstone, one 
brass clock, between three and four hundred pounds of hay, 
two bushels of oats, one mill chain, six thousand pine shingles, 
and two bedsteads, liable to be levied on by the creditor's exe
cution, on which the debtor was arrested, and that they ad
judged the same necessary for the security of the creditor. 

The execution upon which the arrest was made and bond 
given, was dated Oct. 25, 1851, and the release of the body 
by giving the bond, Nov. 1, 1851. 

On this execution was a return dated Jan. 6, 1851, by a 
constable, certifying that he then made a demand on the debt
or, for the property disclosed, and he refused to deliver it, 
which the plaintiff offered as evidence of those facts. 

This was objected to by defen:lants, but admitted by the 

Judge. 
The plaintiff also produced a witness, who testified, against 

the objection of defendants, that at the request of the officer 
signing that return, he wrote it, and it was signed on January 

6, 1852. 
On this branch of the case, the Judge instructed the jury, 

that they might take into consideration the date of the execu-
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tion, and of the other return in connection with the date of 
that return, and if they found it was dated in 1851, by mis
take, when it was really made on Jan. 6, 1852, then it would 
be conclusive evidence of the demand and refusal as stated 
therein. 

No evidence was submitted of the value of any of the 
articles mentioned in the return. 

The Court instructed the jury that if they found, from the 
testimony in the case, that a demand within thirty days from 
December 8, I 851, was made by said officer, on said execu
tion, upon the debtor, to deliver said articles, and he refused 
to surrender them, or any of them, or if he concealed them, 
or any of them, or had otherwise disposed of them, then the 
bond was broken, and the plaintiff was entitled to a verdict 
for nominal damages at least. 

The defendants requested these instructions: -
1. That as plaintiff claimed to recover the value of said 

articles, as damages, or a part of the damages, in this action, 
the burden of proof was ou the plaintiff to show their value, 
and there was no testimony in the case to prove their value, 
he was not legally entitled to recover any thing as damages 
for said articles; and 2d, that if he was legally entitled to 
recover any sum as damages for said articles, it was only a 
nominal sum as the value of said articles. These instruc
tions were refused. But the Court did instruct the jury that 
they might render a verdict for such damages, as, from the 
whole testimony in the case, they might believe the plaintiff 
was entitled to recover. 

The verdict was for plaintiff, for $36,48, and defendants 
excepted. 

A. Sanborn, for defendants. 
1'he date of the officer's return was a material part of it, 

and parol testimony cannot he admitted to contradict an 
officer's return. Fairfield v. Paine, 33 Maine, 506. 

A breach of the bond having been proved, under the law of 
1848, c. 85, ~ 2, the plaintiff was entitled to recover "the real 
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and actual damage and no more." Ilatclt v. Lawrence, 29 
Maine, 488. 

What were those damages? Plainly the value of the pro
perty disclosed, for the principal defendant had taken the oath, 
and there was nothing else loft for plaintiff. 

Wil I it be said, that in the absence of proof of their value, 

the jmy might legally presume that the property was of the 
average value of a similar denomination? Presumptions of 
law or fact are fonuded on reason. ·what re::ison was there for 

supposing that the grindstone, for instance, was of average 
value of grindstones? 1'here is no standard to judge by. So 
of the hay, the jury could not know what kind it was. Sup

pose that the plaintiff had owned the property, and had proved 
a con version of it by the defendant, in an action of trover, and 
did not prove the value of it, what could he recover? Clear
ly only nominal damages. Gowen v. Newell, 2 Maine, 13. 

In actions on policies of insurance, if there is no proof of 
the amount of the loss, the plaintiff will recover only nominal 
damages. 4 Maine, 51, and 5 Maine, 9,1, 

To sustain the defendants' views, the case of 1'Valdron v. 

Berry, 22 Maine, 4.87, is a strong case, and to the same point 
may be cited Burbank v. Berry, same volurne, 483. 

'l'he case of Sargent v. Pomeroy, 33 Maine: 3S8, does not 
i.n effect militate against those authorities. 

C. P. Braum, for the plaintiff. 

'l'ENNEY, J. - 'l'he exceptions are attempted to be sustained 
on two grounds. - First, that after the return of an officer, 
upon the execution agaiHst the debtor, was introduced to prove 
the demand for the personal property disclosed, of a debtor, 

and his refosal to deliver it, dated January G, 1851, it was 
incompetent to show, that it was at a different time. - Second, 
that the instructions touching the damages requested, and 

withheld, were correct, and those given erroneous. 
l. lt was necessary for tile plaintiff's recovery upon the 

land to show a demand of the propetty within thirty days 
after the disclosure, and a refusal, by an officer, having the 



EASTBRN DISTRICT. 

Torrey v. Emry. 

execution, and while it was in forc-c. It was not necessary, 

that tlte evidence of this should be in an officer's return. Con~ 

SG(Jllcn,tly, if from oth{3r evidence, it was satisfactorily proved 

to the jury, that there was a mistake in the date, they would 

be anthorized to treat it as an error, and render their verdict 

upon the truth of the case. It was competent for the plaintiff 

to introduce the documentary an<l parol evidence upon that 

point, which was objected to by the defendants, and the 

whole was proper for the consideration of the jnry. 

2. 1'he property demanded by the officer, had been speci~ 

fically disclosed by the debtor, as owned by him. It is not 

shown, that the plaintiff ever saw it or Jrnew where it was to 

be found. No evidence of the value of these articles was 

introduced by either party, excepting so far as the name of 

each and the quantity of some of them would imply. 

The Jndge was requested tl) instruct the jury, that the 

burden of proof was on the plaintiff to show their value. 

And as there was no testimony on that point, he was not legally 
entitled to recover any thing; and if any thing, nominal dam

ages only. 1'his request was not granted, but the jury were 

instructed, that they could render a verdict for such damages, 

as, from the whole testimony in the case, they might believe 

the plaintiff was entitled to recover. 

If a breach of the bond in any case is proved, when there 

has been a d isclosnre before two justices of the peace and of 

the. quorum, the damages me not restricted necessarily to tho 

value of the property, which the plaintiff has been wrong

fully deprived of by the debtor, ns he has proved it to be, or 

us the jmy shall find that value under all the evidence ad

duced; but t!1e amount assessed shall be the real and actual 

damage, and no more ; and any legal evidence upon that 

point may be introduced by either party. 'l'he instruction 

given wail not inconsistent with this provi:;iou, and those re-

qnested were properly withheld. Exceptions overruled. 

SnEr1.EY1 C. J. 1 nud Rrci~ and HATHAWAY, J. J., concnrred. 
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FrnLD versus B1ssELL. 

Chapter 138, § 2, of R. S. reg_uircs the report of the referees under that Act 
to be made to the District Court for the county, within one year from the 
date of the agreement. 

The Court intended, by that section, is the one, holding its regular session, 
for the transaction of its ordinary business for the county. 

And a report, not made to such Court, within tho year, is inoperative. 

'\Vhcn such report is made after the time limited in the submission, though 
recommitted t,> the referees by the prc,iding Judge, this will not give them 
subsequent jurisdiction. 

ON FACTS AGREED. 

SvmnssrnN, and award of referees, under c. 138, <§, 2, of 
R. S. 

The submission was dated on May 10, 1850. An award 
thereon ill favor of plaintiff, dnted May 5, 1851, was made to 
the Court at its May term of that year, which commenced 
on the twenty-seventh day of the month. On the fourteenth 
day of the-term the report was offered, and recommitted, be
cause the defendant did not receive sufficient notice of the 
time appointed for the hearing, and did not attend. 

On April l 3, 1853, the parties, having been duly notified, 
appeared before the referees, the plaintiff with his proofs, and 
the defeudant to object to any proceedings by the referees, as • 
the year had expired in which the report was to have been 
made. The referees overruled the ohjections, heard the case 
on the part of plaintiff, the defendant declining to take any 
part in the matter, and made their award again for the plain-
tiff, to the acceptance of which the defendant objected. 

It was sti pnlated that thn Court shonl<l render judgment 
according to the legal rights of the parties. 

W. C. Crosby, for defendant, maintained this position; 
that the Qonrt has no jurisdiction or authority to accept the 

report offered, or render any judgment upon it, because it 
was not made within one year from its date, May 10, 1850, 

1e to the Court," as the submission required. 
He also maintained, that the section of the statute, under 

VoL. xxxv1. 75 
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which this submission wm; made, was unlike that of Massa~ 

chusetts, and that formerly in force in this State~ and tbe de

cisious on tliis subject would not apply. 

J. H. Hilliard, for plaintiff. 

1. The statute of 1845, c. 168, cannot be construed so as 

to allow exceptions to be taken now to proceedings at the 

original preseutment and recomrnitment. 

2. The report was made within the year. It bore date on 
May 5, 18.31, and was returnable to the Court next holden 

thereafter. This \Vas all the referees could do, and all the 

law rcqnirecl. The law only requires the report to be made, 
not returned within the year. The statute contemplates they 

shall have a fnll year. 'I'here was no error in the action of 

the referees after the report was recommitted; tflCy then act

ed by order of Court haviug jmisdiction, and the law does 

not require their action within the year. 

3. Biit if there ,.,vas error in the time of the return of the 
referees' doiugs, it should have been objected to before the 

Court to whieli the awarJ was returned, at the time of its 

return. 'l'he Court took jurisdiction, no objection was then 

taken, and it must be considereJ as waived. It ,vas tanta

mouut to an agreement to prolong the time. TVhitney v. 
Cook, 5 Mass. 139 . 

4. The conect:1ess aud jnstice of the award is not denied, 

and uultss sustained, plai11tiff is without remedy, on account 

of the statute of lirnitatiom:. 

TENNEY, J. - By the R. S., c. 138, '§, 2, the parties may 

sign aud aclrnowledge an agreement, to submit any demand 

existing between them to refere<1s; the report of whom, or the 

major part of whom, being made within one year, from the 

day of the date of the agrcerneut, to the District Court for 

the county, named iu the submission, the judgment shall be 

final. 

These parties su1,mitted in this n1ode demands claimed by 

one aud the other, on May 10, 1850. 'l'he referees macle an 

award, after two hearings of Field, at neither of which Bissell 
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was present, purporting to be signed, on May 5, 1851 ; but 
the Court to which it was returned did not hold its next 
regular session afterwards, till May 27, 1851. 'l'he report of 
the referees was offered on the fourteenth day of that term. 
The matter was recommitted for want of sufficient notice 
to Bissell, to appear before the referees. On a hearing after
wards of Field, Bi~sell appeared and denied the power of 
tl1e referees, to proceed under the submission, on the ground 
that more than one year had elapsed from its date, and omitted 
to offer any testimony. The referees overruled the objection 
and made an award in favor of Pield, and returned the same to 
Court. Bissell appeared and made objections to the acceptance 
thereof. 

The Conrt, referred to, in the statute and in the submission, 
cannot on any proper construction be the clerk of the Court, 
or a Judge thereof in vacation. The report must he made to 
the Conrt when holden for the ordinary business of a session 
of sthe same, within one year from the time of the submission, 
in order to meet the requirement. 

It is contended o'fi the part of Pield, that Bissell has waived 
the right to make this objection, inasmnch as the matter was 
recommitted on another ground, and he is to be treated as if 
an agreement had been made by the parties, to vary the time, 
when the report rshould be made, according to the provision 
of the statute, c. 138, ~ 6. The case does not find, that the 
recommitment was made upon objection in behalf of Bissell; 
or that he appeared in any manner at the time the report was 
offered. Hence he cannot be considered as having waived 
any right to object, even if such waiver would have given 
effect to any a,vard which the referees made. 

'J'he agreement under tho statute, that the award should be 
made within one year, is matter of substance, and cannot be 
disregarded. The submission, and the award under it, when 
the latter was made to the Gourt, was entirely inoperative, and 
the referees had no subsequent jurisdiction. 

Proceedings dismissed. 

SHEPLEY, C. J., and R1cE and HATHAWAY, J. J., concurred. 
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IN n· EX. 

---
ABATEMENT. 

1. A defect in mcsne process, if not apparent upon the record, can be taken ad-
vantage of only by plea in abatement. Chamberlain v. Lake, 388. 

2. Such defect, if apparent upon the record, can be taken advantage of by 
motion. lb. 

3. A motion to dismiss a suit for an alleged insufficiency of service, must be 
made within the time prescribed by the rules of Court for pleading in abate-
ment. Nickerson v. Nickerson, 417. 

4. Upon the party who urges the allowance of the motion, rests the burden 
of proving that it was presented within the prescribed time. lb. 

5. If such proof be not made, the motion will be disallowed. Ib. 

ACTION. 

1. A special Act extended the existence of a corporation during a limited peri
od, for the collecting of its debts, and authorized its trustees to institute such 
actions in its name, at any time within that period, and to prosecute the 
same to final judgment. - Held, that such actions, comrnenced within the 
allowed period, may be prosecuted after it has expired. 

Franklin Bank v. Cooper, 179. 

2, Commissioners, appointed by Court to make pa1iition of lands npon several 
petitions pending between different parties, under an agreement by all con
cerned, that certain extra servi~es connected with the partition should be 
rendered hy them, cannot maintain suit for tl1eir services against one alone 
of all the parties. Harnlin v. Otis, 381. 

3. \'Vhere such an agreement provided, that the commissioners should appor
tion among all the parties all expenses under the commission, they cannot 
recover for their services until such apportionment be made. lb. 

4. Comrensation for services performed on the credit of defendant, may be re
covered of him though rendered to another. Batchelder v. McKenney, 555. 

5. But where the plaintiff performed ,ervices for a neighbor at the request of 
defendant, and it was known to the plaintiff that he only acted as the friend 
and agent of his neighbor, he can maintain no action against the defendant 
for compensation. Jb. 

6. And the fact, that defendant was a partner with him, for whom the labor 
was performed, will not render him liable. Jb. 

See CovENANT, 6. 

22. 
CmmrToR AND DEBTOR, 5, 6. DAMAGE, l. 
Orncim, 11. Pooa DEBT01:'s BoND, 16. 

JliioRTGAGE, 
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AD1fIN1STRATOR. 

See ExEc0JTOR AND AnMrnrsTRATOR. 

ADULTERY. 

Sec INDICTMENT, 3, 4. SLANDER, 9. 

AGENT AND AGENCY. 

Where notes were given in payment for logs, by the purchaser, and one of 
the payees gave a receipt for such notes "on account of logs sold by us," 
such receipt has no tendency to show, that the maker of it was the agent of 
his joint-owners, in the sale of the logs. Coburn v. Paine, 105. 

Sec TRUST AND TRUSTEE, 4, 5. 

AGREED FACTS. 

In a case submitted to tho Court, upon facts agreed, the Court has power 
to infer other facts, though su3h power be not expressly given. 

Spring v. Davis, 399. 

AMENDMENT. 

See EQUITY, 6, 8, 9. 

ARREST. 

I. It seems, that by the common law an officer has authority to make an arrest 
upon reasonable ground of suspicion, without warrant, and if his suspicion 
vanishes he may di:3charge the person arrested without bringing him be
fore a magistrate. But he cannot lawfully detain him without warrant any 
longer than a reasonable time for bringing him before a magistrate. 

Burke v. Bell, 317. 

2. A by-law of a town is invalid, if it be repugnant to the general law of the 
State. Jb. 

3. The general law, Stat. of 1848, c. 71, § 2, provides, that if an officer "shall 
detain any offender, without warrant, longer than such time as was neces
sary to procure a legal warrant, such officer shall be liable to pay:all such 
damages as the person detained shall suffer thereby. lb. 

4. To that enactment, a town by-law, authorizing an officer to arrest and de
tain without warrant for the space of forty-eight hours, is repugnant. lb, 

.5. In a suit against an officer for arresting and detaining the plaintiff, such a 
by-law can furnish no clcfonce. lb. 

ASSIGN11ENT. 

See ATTORNEY, 7, 8, 
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ATTACID1ENT. 

l. }\•om an attachment of a vessel on the stocks and of "the spars bclo1Jging 
to the same," it will not be considered that the spars were a part of the 
vessel. Snow v. Cttnnin:;luw,, 161. 

2. Articles attached on writ, which are liable to perish or waste or be greatly 
reduced in value by keeping, or wl1ich cannot be kept without great expense, 
may be restored to the debtor, upon his giving bo1Hl to accouat for the 
value, ascertained by an appraisal. lb. 

3. "\Vhen such articles are attachcu. on a writ, and arc suh.,ec1uently attached, 
together with additional a1·ticles, by the same officer, upon a writ in favor of 
another creditor, such additional articles, before they can be restored to the 
debtor, must be appraised and bonded Beparatcly from tho:Jc attached 011 the 
first writ. lb. 

1. If the officer restore such additional articles to the d<'btor on bond, without 
having caused them to be thus separately appraised and bonded, it is an offi
cial misfeasance, making him liable to account to the la;,t attaching creditor 
for their value, if needed for the payment of his execution. lb. 

ii. The property in goods, acquird to tho officer by atbching Ciem on mesno 
procer,s, is merely a special one. Nichols v. Valentine, 322. 

6. Such special property consists simply in the rig-ht of retaining the articles 
attached for the purpose of IC3ponding ~ho judgment by a sale at auction, 

lb. 

7. If, in relation to any specific dcr;cription of art:clcs, foe law prohibits such a 

sale, such articles cannot legally Le attached on me:snc pro~css or sci~ed on 
execution. lb. 

8. Spirituous liquors are of that do.,cription. The law prol1ibits a sale of them 
at auction. lb. 

9. An attachment of such liquors, though made in clue fonn, can confer upon 

the attaching oflicer no special pro,:crty or right of prn;~cssio,1. lb. 

10. A possession of such liquors under such an attachment, be;ng for e1e mere 
purpor,e of an unlawful sale, can confer upon the possc:·i,-or no righb. lb. 

l l. An attacl1ing officer, though in the actual possession of such liquors, but 
claiming no rights in them except under the attacluncnl·, can maintain no 
suit for a forcible taking of them from his possession, evon though such 
taking be by one having no ri;;ht or autbority. lb. 

12. Though personal property be of such a character, that it eannot be rcmoverl 
immediately, an ath,chment of it caunot be made hy a mere indor3ement 
upon the writ. Darling v. Dodge, 370. 

13. The officer must be present and take the articles i11to ro.,;;ession, in order 
to jur;tify the return of an attacbncnt upon the writ. lb. 

1-1. Such return is conclusi!'C, that the pror,c;rty therein describcJ has been at-
tachc(l. lb. 

15. Purol evidence is admissible to identify the property att:icl,e<l. lb. 

16. The in11bility of an officer to deliver rroperty which he had attached on a 
writ docs not dirlr,ense with foe rule, that in ord.cr to fix Li:J lialiility, a de
m::md of the property should be made whhin thirty days from the judgment 
by an officer holding the execution. l"earsons v. T-incker, 384. 
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17. The fixing of such liabilit) upon the attaching officer cannot he 
by any waiver wl1ich the rcccipter for the property may make of a 
mand upon himself, 

ATTORNEY. 

facilitated 
legal de• 

lb. 

1. A party will not be bour,<l by a contract, entered into on his behalf, by his 
attorney at la,w, without preYious authority or subsequent ratification. 

Ireland v. Todd, 149. 

2. Thus when an attorney at law rcceiyed a mortgage on real estate, and oh• 
taincd possesc;ion of the mortgaged premises, but before it ,rn:1 foreclosed, the 
money clue thereon was paid, without deducting the rents arnl profits, and 
the attorney gave an obligation in the name of the mortgagee to repay 
that amount, when ascertuinccl by referees agreecl upon ; i11 an action on the 
award;•- IIcid, that the mortgagee was not bouncl by the contract. lb. 

3. An attorney, in virtue of l1is general employment for hi3 clicnt:1, has n'1 au
thority to execute a rcplevin bond in tlieir name. 

Narraguagus Land Proprietors v. TVe,1twortk, 339. 

1. But if they subsequently ratify such an execution of the bond, it becomes 
their cleecl. Jb. 

5. The pro:3ecution, by them, of tl,c replcwin suit is such a ratiflctcFon. Such 
a rntilication discharges the interest of the attorney in tho suit, rmd he is 
thereby made a competent 1'itHcss for the plaintiffs. lb. 

6. An attorney, in virtue of his general employment to prosecute a suit, has no 
aut11ority to dischurge the judg1ncnt or execution ,vhich he rnay recover, un-

less upon the payment of t\o amount dnc. Wilson v. )Va,:1::igh, 40G. 

7. Neither has l:e authority to assign the judgment or the cxcn,tiou. i\n as• 
signmcnt made by birn coultl confer no rights upon the a,;,,igH'C, lb. 

8. A discharge of tl1c cxccutiou hy such an assignee can thcrc~'c•TC i:npair none 
of the rights of the plaintiff in whose behalf the judgment ,rnR r0coverecl. 

lb. 

A.WARD. 

1. A submission to rcforem urnler the statute is one of the mo:lm provided by 
law fer the. clccisios1 o:' cause.-, Kendall v. Lewiston !Yater l'owcr Co., 19. 

2. The course of praceedings upon such a submission may be, altc,rccl at the 
pleasure of the Lcgislatme. lb. 

3. Such an alteration mudy affoc(, t:ie remedy, without imF,:::in~ th8 obliga-
t:on 0£ any contract. lb. 

4. Upon tl,c abofa,lnncnt of tJ:c District Court, awardR, which lmcl been made 
retnr,1ahle to that Court, mig,,t rig11tfully be returnecl to tlti, Cm:.rt, at any 
term 1,rior to the perind limitccl iu the submission. lb. 

6. In making up judgment upc,n an award, interest on the amount awarded 
=~~~~d. ~ 

6. \Vhcre the partic:, to a suit rending in Court, agree in writiu~ to refer it, 
with stipulati011s that it s]in 11 lee withdrawn, each party to pay bii, own cost; 
if one of tte rc'.'eTcc,1 clccli,:1c:; to act, the agreement bcco1:ic:J i.:operativc, 
and the action may stancl for tr:al. Chapman y. ,ccccamb, 102, 
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7. And whether one of the referees rcfosed to act, may properly be left to the 
determination of the jury. lb. 

B. The cliscrctionary power of the Court, to accept, reject, or recommit a report 
of referees, is ocily a judicial one, to be exercised upon consideration of the 
facts and circumstances of the car;e. Long v. Rhodes, 108. 

n. The wishes of one of tho partic;;, dissatisfied with the award, or the willing
ness of the rnfc1·ecs to have the ca•;e again opened an<l more fully considered, 
fumir,h no ground for rcjccti11g or rccommittiug the referees' repm-t. Jb. 

10. ·where no 11cw evidence is offered, aml 110 prejudice, bias or mistake, on 
the part of the rcforcos c,,bblishcd, their award must ho accepted. Jb. 

U. Chapter 138, § 2, of R. S. rcctuircs the report of tho referees under that 
Act to be maclc to the Di.strict Court for the county, within one year from 
the date of the agreement. Field v. Eissell, 593. 

12. The Court intended, by tl1at section, fa the one, holding its regular session 
for the transaction of its ordinary businms for the county. lb. 

13. And a report, not made to such Court, within the year, is inoperative. Ib. 

14 . .. When such report is made after the time limited in foe submission, though 
recommitted to the rc~erecB by the presiding Judge, thls will not give them 
subsequent jurisilictiou. lb. 

Sec EXECUTORS A:-!Jl AllY.INISTRATORS, n. 

DAIUIENT. 

A contract signed by a party upon receiving the possmsion of personal pro
perty, and containing his promi,;c to pay for the same, and also an agree
ment that tbe proi:erty shall remain the p:ropcrty of the other party till 
the payment should be made, is not a bailment hut a conditional sale. 

• Bryant v. Crosby, 562. 

BANGOR. 

Sec ST1u; ETS, 1, 2, 3, 4, 5~ 

BANK. 

L The official bond, given by a hank ca,hicr, with the condition required by 
the statute for hir, doi11gs, and "'ith condition for additional act.s, though in
valid u:1 a fJtr;tutc tond, iH valid at t11e co1nrrton law, i1' such ccn1ditions re-
quire no immoral or uuhwful act. F,-anklin Bank v. Cooper, 170. 

2, The official bond of a had{ c,1,'11icr, cloc-; not become valid us a contract until 
accepted. Thouglo. tLe l:rw rrovidc,, that in no case r;hall such a bond be 
signed by a d,rcctor, yet rnd1 ,1 Lend, .sig1ccd by one as surety while he was 
a director, will 110 valid agaiust h,m, if it WU3 not accepted until after he had 
ceaGe,l to be a director. JI,. 

3. ,The bond of a hunk ca~hicr, framf'll ta cover past as well as future de:h1qu'en
cie~, will l;c invalid ngrrin,it a rnrety, if his name was procured at the dc
jlire of the director.,, tLcy knowin~; that past defalcations existed, of which he 
was ignorant, and wi,h'10lcli1;g the knowledge from him, though with a 
suitable opportunity to communicate it. Ib. 

Sec Taxes, 3, 4, 5, 7. 
VoL. xxxv1. 76 
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IlANirn UPTCY. 

1. A di-;c]1argo in bankruptcy is no bn to a judgment recovered after the de" 
fendan:'s application to be decreed a bankrupt, although founded upon a 
claim, w11ic\ until merged in the judgment, wouhl have been provable in 
bankruptcy. Uran v. Ilowllcttc, 15. 

2. Of the covernmt of freedom from incumbrancm, in a conveyance of land, an 
outstanding, unpaid mortgage constitutc.s u breach. Reed v. Piacc, 455. 

ll. For such a breach, a right of action immediately accrues. In such an action, 
if the plaintiif had extinguished the mortgage, the mcasmc of <lamaµ:c would 
be the snm rig~ ,tfully paid thereon; if he had not extinguished it, be dam-
age would be but nominal. lb. 

4,, In either cam, the damage being thur, ascertainable, the plaintiff's elaim, if 
previously existiug, would have been provable in the court of bankruptcy, 
on tLe defendant's application there for a discharge from his debts. Ib. 

6. The plaintiff's preexisting claim up,on such a covenant would therefore be 
barred 1 y a discharge in bankruptcy of the covenantor. Iii. 

6. In the proceedings of a court of bankr.:iptcy, upon the covenantor's r,pplica
tion for a d;Hcliarge, the claim of the covenantee upon such a covenant wa<J 
not provable, unless a rig:!1tful eviction had previously occurred. Jb. 

7, To a ciaim founded upon such a covenant, and proved by an eviction whicb. 
occurred rrnbsequently to the procccdiugs in bankruptcy, the discharge in 
bankruptcy is no defence. Ib. 

See TRUSTBE PRocEss, 15, 16. 

BASTARDY. 

1. A ba,,tardy process pertains to the civil and not to the criminal department 
of the law. Mahoney v. Crowley, 486. 

13. Of rmch a process, the Court, at a term held for the transaction of criminal 

business, has no jurisdiction, and its proceedings thereon arc merely void. 
lb. 

BILLS AND PRO:\IISSORY NOTES. 

1. The cornlderation of a negotiable promir,sory note, cannot be inquired into, in 
the hnud,i of an innocent indorsce, for value. J.Ialbon v. So,,tf,arrl, 1±7. 

2. A ncgotiaLle note, transferred before it became payable by delivery only, 
may h iudorsed by the administratrix of the payee after his death, with the 
same effect, as if done personally by the payee. lb. 

3. '\Vhcre one, not otherwise a party to a note, puts his name up011 t1,e back 
before it is delivered to the payee, at the request of the maker, l·c thereby 
becomes an original promisor. Jb. 

f. And such relation is not changed or varied, although he adds to hi,i name 
the words "responsible without demand or notice." Ib. 

6. A negotiable note, transferred before it became payable by delivery only, 
may l:e indorsed by the administratrix of the payee after his death, with the 
same effect, a3 if done personally by the 11ayee. Ib. 
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l!i. Upon a promissory note, the owner can maintain no action in the name of 
another, without his express or implied consent. 

Skowhegan Banfo v. Baker, 164. 

7. Where a note is made payable to, bnt not discounted by a bank, and it has 
no interest in it whatever, an action thereon commenced in its name and 
prosecuted without its authority, cannot be sustained. lb. 

8. Whether an action on such a note, could be maintained in the name of the 
bank, even with its assent, quere. IIJ, 

9. An order for a specified sum, drawn upon an incorporated company, and 
payable to order, is not deprived of its negotiability by a statement, truly 
made therein, that it was drawn in compliance of a vote of the company. 

By1·am v. Ifonter, 217. 

10. The drawer of a draft, having knowledge that the drawee had, under an 
assertion of a want of the drawer's effects, refused to pay on presentment, 
waives the proof of legal notice of the dishonor, by promising to the holder, 
that he would arrange with the drawee, so that the draft should be paid. 

Ib. 

11. In a suit by the indorsee against the drawer, it will avail nothing to the 
defendant, that the paper does not, on its face, admit that it was drawn for 
~~ A 

12. By 33d rule of this Court, it is ordered, that "in actions on promissory 
notes, orders or bills of exchange, the counsel of the defendant will not be 
permitted to deny at the tiial, the genuineness of the defendant's signature, 
unless he shall have been specially instructed by his client, that the signature 
is not genuine, or unless the defendant being present in Court, shall deny 
the signature to be his, or to have Leen placed there by his authority." 

Libbey v. C01.can, 264. 

13. This rnle is neither repugnant to law, nor against sound policy, and may 
rightfully be enforced in the trial of matters embraced within it. Io. 

14. Thus, in a suit upon a promissory note, the plea of the general issue, "". 
not require the plaintiff to prove the signature, unless it is otherwise denied. 

Ih. 

15. One, who puts his name upon the back of a note, when it is made, or at a 
subseg_uent time, in pursuance of an agreement made with the payees at 
the time the contract, out of which it originated, was made, is chargeable as 
an original promisor. Leonard v. )Vildes, 265. 

16. And such note fa legal evidence to support a count for money had and re-
ceived. lb. 

17. ·where a note is payable to partners, and by them negotiated, the indorsee 
after releac,ing the partners, may call them as witnesses in an action against 
rnch makers. Ib. 

18. lf one of the payees, being partners, of a note, negotiated it, after the dis
solution of the firm, without authority from his co-partners, their subsequent 
ratification will make the transfer valid. Ib. 

19. And although indorsed by one of the partners, for a purpose foreign to the 
business of the firm, yet, if afterwards ratified by the other partners, such 
transfer is effectual. lb. 
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20. Tho mode of con111utlng inter,_)r:t on notcl.; ,vhcrc partial payments have 
been made, r;tatcd in the case of Dr,a11 v. IYi!liams, 17 Mass. 417, is adopted 
in this State. lb. 

' 21. ·where a note is given for pcrmsial proy;erty to which tbc vendor had 11(} 

title, aswmpnit to recover back tl.e a:;rc("1 price is not maintainable in 
the absence of pro:if, either that tlic note w,is negotiable, or that it had 
been paid. II;mtingrl,0n '- IJall, 501. 

Sec LEVY OP LAND, 2. 

Bmrn. 

l. The official bond, given by a bank cashier, with the condition required by 
the statute for his doings, and with condition for additional acts, though in
valid as a statute bond, is valid. at the common law, if such conditions re-
quire no immoral or unlawful act. Franklin Bank v. Coopm·, 179. 

2. The official bond of a bank caGhicr, docs not become rnlid as a contract until 
accepted. Though the law provides, that in no cm·c shall such a bond be 
signed by a director, yet such a bond, signed by one as surety while he was 
a director, wiil be valid against him, if it was not acecptccl until after he had 
ceased to be a director. lb. 

3. The bond of a bank cashiC'r, fr:1mcd to co,cr past as well as future delin
quencies, will be invalid against a surety, if his 1iame was procured at the 
desire of the director:,, they knowing that past defalcations existed, of which 
he was ignorant, and withholding the knowledge from him, though with a 
suitable opportunity to cornrmmicate it. lb. 

4. An attorney, in virtue of his general employment for his clients, has no au
thority to execute a repfovin boud in focir name. 

lYarrayuagus Land Proprietors v. JVentu·ortl,, 339. 

5. But if they subsequently ratif:r such an execution of tho bond, it becomes 
their deed. Jb. 

6. The prosecution, by them, of the replevin suit is such a ratification. Such 
a ratification discharges the interest of the ::ittorney in the suit, and he is 
thereby made a competent witnc.,:J for t1'c plaintiJfa. Ib. 

Sec l'ooit D1rn-ru1t's BoNI>. 

BOUNDARIES OF LAND. 

1. A conveyance of land, bounding it on a frc3h watur stream, extends to tho 
centre or thread of the main channel of the stream. 

l'ike v. Mun-roe, 309. 

, 2. The purchaser of upland, adjoiniug uavigablc tide waters, takes the shore to 
low water mark, where the ebb of the sea docs not extend more than one 
hundred rods. Ib" 

3. A grant conveying land, bounded at a monument, at high water mark, 
thence running clown river to another monument, rrovcd to be some short 
distance back from tte edge of the bank; and extending buck b,·tween paril
lel lines j1·om said 1rivcr, far enough to crnLrurc u t_;l;ceificcl nunJ..:cr o[ acres, 
conveys not only the upland but tlic Hats to the distance of ouc lmndre(t 
rods, if they ex.tend so far. lb. 
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BURGLARY. 

That foe acts, necessary to constitute the crime of burglary, were committed 
in the night time, is suffi_cicntly Gtatecl by an avermcnt in tbc indictment, 
that t11cy were committed on a specified day, about the hour of twelve in the 
night of the same day. State v. Seymour, 225. 

BY-LAWS. 

A by-law of a town is invalid, if it be repugnant to the general law of the 
State. Burke v. Bell, 317. 

CASHIER OF BANK. 

See Bo:-.D, 1, 2, 3. 

CERTIORARI. 

1. Applications for writs of certiomri arc to the discretion of the Court. 
Inhabitants of TVest Bath, petitioners fa,· certiorari, 71. 

2. Such an application, when m[lde for the purpose of quashing the proceedings 
of the County Commis,ionen in the establishment of a way, will be reject
ed, if the Commissioner3 had jurisdiction, and if substantial justice was done 
by their action; .althoug:1 t\1eir rec~rd may not, in all particulars, r,l1ow an 
exact compliance with the statute requirements. Jb. 

3. That there was, in Jaet, such a compliance may be proved aliunde the re-
cords. lb. 

1. Such evidence, however, cannot be heard by the Supreme Juclicial Court for 
the District. It must be presented at the Supreme Judicial Court for the 
county. lb. 

COMMITTEE. 

1. To bind a town by the doings cf one of its committees, a majority of the com-
mittee must concur. IIanson v. Inhabitants of Dexter, 516. 

2. If; within the scope of a committee's appointment, a minority undertake to 
make a contract, it is competent for the majority to ratify it. lb. 

3. vVhen ratificcl, the contract has the same force against the town, as if a ma-
jority had originally concurred in making it. lb. 

4. Labor "performed under such a ratified contract, though it was performed 
prior to the ratification, and though it was of 110 value to the town, is a 
sufficient consideration on whicl1 to maintain suit against the town upon the 
contract. lb. 

CQ}r1MON VICTUALLER. 

So much of§ 17, of c. 33, R. S., as prohibits any person from being a com
mon victualler, without a licPnse, is not affected by statutes of 184G, c, 205, 
and of 1851, c. 211, and remains unrepcaled. State v. Tibbetts, 553, 
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cmrPLAIXT. 

:Sec SPmrfi.cors LrQvon, 1, 2, 3. 

CONDITION". 

An unscaled agreement to couvcy land to the plaintiff at a specified day, 
and reciting that it was in consideration of a sum paid by tho plaintiff and of 
another sum to be paid by a third pernon, (who in fact had never agreed to 
pay it,) is upon a condition that the latter sum be paid before the making 
of the conveyance. Gilman v. Schwartz, 541. 

CONSIDERATION. 

I. An agreement by the grantee, made at the time of the conveyance of the 
land, to pay an additional sum to that expressed in the de2d, is valid and 
binding. Nickerson v. Sam,ders, 413. 

2. Nor is its validity impaired, though the additional sum rest;; in contin-
gency. Ib. 

3. And such contract may be enforced, though made by parole cnly. Ib. 
4. ,vhcre the parties to a bill, at tltc time of making their contract, recog

nized the existence of a debt due from one to the other, the cou:1ideratlon of 
that debt cannot afterwards :Je a subject of inquiry. 

Miller v. WJ,iitier, 577. 

Sec AcTroN, 4, 5, G. EvrnB:~ci,,, 13. I'ooR D1mTorts' lloNiis, 9, 10 11. 

TRUST AND T&uS'r1rn, I, 2, 3. 

CONSTRC"CTION OF DEEDS. 

1. 'in construing a deed of conveyance, the legal rule is, to give effect to the in
tention of the parties, if pra•~ticable, when no principle of law is thereby 
violated. • Pike v. Munroe, 309. 

2. Such intention is to be ascertained hy taking into co11siclcratlon all the pro-
visions of the deed, as we:l m: the situation of the parties to it. lb. 

3. ,vhatever, in a conveyance, is expressly grnnted, cannot be diminished by 
subsequent restrictions. But general or doubtful clauses may l:e c.rplained 
by subsequent words or dau;;es, not repugnant to the exprcsrJ gnmt. Ib. 

4. Doubtful words and provisions in a grant are to be construed molit strongly 
against the grantor. lb. 

5. In the construction of deeds, monuments control courncs and disfances. 
Haynes v. Yo1111.IJ, 557. 

6. And when a line is described as a monument, the courno and di:oLmce given, 
must yield to the line. lb. 

7. A definite boundary by monuments, courses and di,tances will limit tl:e gen-
erality of a term preyiously uaed in tlrn deed. Ib. 
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CONTRACT. 

1. A written contract is to be construed, and the meaning of the parties ascer
tained from an examination of all itG parts. If some part aPl~car at variance 
from another, the construction must be such as to harmonize the whole. 

Metcalf v. Taylor, 28. 

2. Of the construction of an instrument, whether it comtitutcs a mortgage, or 
a contingent sale, or a contract to r,ell. JI,, 

3. Upon tl:e erection of a building under a special contract, the contractor 
though he may have departel from the contract as to the :;ize of the build
ing and quality of the work, yet if the building have been accepted, is enti
tled to rece,·er for the labor and m~tcrials at the contract price, deducting so 
much as they are worth less on account of the dcparturcri. 

White v. Oliver, !)2, 

4. The intention of the partic, to a contract, is to be regarded in its cmrntruc
tion, anl that intention is to be a,cel'tainetl from the whole instrilinent. 

Cluiprnan v. Seccom,b, 102. 

/j, "There the parties to a si,1it pending in Court, agree in writing to refer it, 
with stipulations that it ;;hall be withdrawn, each party to pay his own cost; 
if one of the re£erccs declines to act, the agreement becomes inoperative, 
and the action may stand for trial. Jb. 

6. And whether one of the rcforces refused 
determination of the jurf. 

to act, may prcperly be left to the 
lb. 

7. The mother of defendants was in the occupation of tl:e plaintiffo' house, at 
an agreed yearly rent, and the dcfondauts, by parol, promised to pay the 
rent so long as she should occupy it; llctd, that thiG wacJ but a collateral 
promise and therefore void. Moses v. sYorton, 113. 

8. A creditor brought two separate suits '.against different pcr,;ons. In one of 
the £H1it::-i, he su1nmoncd tru.3tcc:;;;. IIc then proposed i11 WT1ti113 to another 
creditor of the smnc dc£Cnclant15, e1at he ,vonld disc11arg:c hif1 said claims, 

upon receiving, among other t:1in~;s, "an o1Jligation front fl1c advcr:se rarties 
to forbear any suit or trouble to him on account of his pro•;~eding;; against 
them." -lluld, that an inritrument· :,ignccl by the defombnt in one of said 
suits, contctining, first, a formal rccei,Jt in full of all dcnumcls, and secondly, 
an agreement that "neither p!uty ,, should be entered in t}y; suit against the 
other defendant and trustecr,, docs not constitute the obligabm contemplated 
in the pl11intiifo' written propoGal. Denniso,i v. Beaner, 227, 

9, vVherc one person engages to support another without a designation of any 
place, where such support sl,oukl lie furnished, the election of the place is 
with the pemon to be supported. Kor/on Y, lVehb, 270, 

; 

10. But after this election is once made, he cannot revoke or change it. Ib. 

I 1. A contract, obtained through false and fraudulrnt representations, miiy 
be rescinded or affirmed at the election of tho party defrauded. 

Herrin v. LiUey, 350, 

12. Such party, in order to rrncind the contract, must, in a reasonable time 
after di,,coycring the fraud, make known his election to rescind and restore 
the other party to his former condition. Ib, 
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13. This principle applies to contracts itndar seal, as well as to other classes of 
contracts. lb. 

14, Thus a cc1lecl lease of land, obtainecl by false and fraudulent re;iresenta
tions, though at first re::,ci11Clable by the lessee, is deemed to have been 
affirmed, if, after discovering the fraud, he continues to occupy the land, 
and makes no a_ttempt, within a reasonable time, to rescind. lb. 

15. His only right, in such a case, is to recover the amount of damage occasion
ed t'.l him by the fraud. This amo1111t may be deducted from the rent in a 
suit by tli e lessor u pan the lease. lb. 

16. An agreement, made by the grantee at the time of the sale and convey
ance of the land, to pay a sum additional to that expressed in the deed, is 
valid and binding. Nickersoi~ v. Saunders, 413. 

17. Nor ia its validity impaired, if the additional su;n rests in contingency. 
lb. 

18. And s~1 contract m?cy be enforced, though made by parol. lb. 

19. An unse:ilcd ag-reement to convey land to the plaintiff at a specified day, 
and reciting that it was in consideration of a sum paid by the plaintiff and of 
another ,mm to be paid by a third person, (who in fact had never agreed to 
pay it,) i:, upon a condition that the latter sum be paid before the making of 
the conveyance. Gilman v. Scl,wartz, 541. 

Sec ACTION, 2, 3. BArLnrnNT, COMMITTEE, 1. 2, 3, 4 . 
• 

CONVEYANCE. 

1. A couvcyance of land, bounding it on a fresh water stream, extencls to the 
centre or thread of the main channel of the stream. Pike v . . Monroe, 309. 

2. The pp.rchaser of upland, adjoining navigable tide waters, takes the shore 
to low water mark, where the ebb of the sea does not extend more than one 
hunched rods. Ib. 

3. A grant co:rvey-in;; land, bouncl2cl at a monument, at high water 1nark) 
thence n111nu1g clown river to another monument, proved to be some short 
dict.rnce back from the edge of the bank; and extencling back between 
parallel line1 from said ,·iver, far enough. to embrace a specified number of 
acre,, c~siveyc not only foe upland but t'.,e fhts to the distance of one hun-
dred rodes, if they extencl so far. lb. 

4. In construing a deccl of co;weyancc, the legal rule is, to give effect to the 
intention of t',e parties, if practicable, when no principle of law is thereby 
violated. lb. 

5. Such i;,tent:on is to be asc'.l!.-taind by t:lking into consideration all the pro-
visions ol' the deed, as well as fle situ'.Ltion o.f tlte parties to it. lb. 

' 6. 'vVho.tcvcr, in a conveyance, is oxpresGly granted, cannot be diminisl,ed by 
subsc1,.,cnt rmtrictions. But general or doubtful clauses may be e:cplained 
by sul:rc1ncnt words or cl::n1Gcr;, not repugnant to t,\e express grant. Iv. 

7. Doul:tful words allC1 provisior:.s in a :::;rant are to be construed most 
strongly ugain~jt the grantor. Ib. 

8, Tl:c cJmmou law doctrine, that a clisseizeeofland cannot convey, has been 
abrogi,tccl by Gtatute. Pratt v, Pim·ee, 448. 
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9. A disseizce, if he have a right of entry, may convey. lb. 
IO. A deed of land, though unrccordccl, conveys title as against the grantor 

and his heirs. Buck v. Ba:bcock, 491. 

11. Prior to the Revised Statutes, a disseizee of land could make no valid con-
veyance. lb. 

12. To a dcecl made prior to the Revised Statutes by a disseizce, these statutes 
imparted no new efficiency. lb. 

13. In the construction of deeds, monuments control courses and distances. 
Haynes v. Yottng, 557. 

14. And when a line is describecl as a monument, the course and distance 
given must yield to the line, lb. 

15. A de.finite boundary by monuments, courses and distances, will limit the 
generality of a term previou :ly used in the deed. lb. 

See BANKRUPTCY, 5. COVENANT, 5, 7. TRUST AND TnUSTE'8, 1, 2, 3. 
' 

COP ARTNERS, &c. 

See p ARTNERS AND p ARTNERSHIP. 

CORPORATION. 

l. Under R. 8. c. 76, § § 18, 19, and 20, the obligation of a stockholder to pay 
corporation debts is made to depend upon the· officer's certificate upon exe-
ution, that he could not find corporate property. Grose v, IIilt, 22, 

·2. Before the existence of such execution and certificate, payments made by a 
stockholder upon any debt of the corporaficn, though it might give him 
a claim against the corporation, will constitute no defence to a suit by a 
judgment creditor, upon whose execution the prescribed certificate has been 
made. lb. 

;3, The Act of 1851, c. ll0, in relation to the liability of stockholders for 
corporation debts, was merely prospective. lb. 

4. The treasurer's certificate of a payment made by a stockholder towards 
corporation debts, is explainable by parol, mpccially to show the time of 
the payment, if in that respect the certificate l:e silent. lb. 

o. In a suit against a stockholder, liable for corporation debts, the judgrqent 
against him may include the cost of suit, in addition to the amount of his 
stock. lb. 

6. From the performance of certain corporate acts by persons designated in a 
charter of incorporation, the existence of t'.,c corpootion m:iy be inferred, 
without record evidence of it, first m~cting or of its acceptance of the 
chartur. Sampson v. Bowdoinham Steam Mill Corpomtion, 78, 

7. From what corporate acts such an inference may be deduced. Ji,, 

8. When by a by-law of the corporation, its officers are to hold office for G 

year, and until others arc chosen in their room, it seems unnecessary, in the 
warrant calling the annual meeting, to insert "that officers are to be chosen;" 
although another of the by-laws prescribes that such warrant shall "specify 
the business to be transacted." lb. 

VoL. '.K.xxv1. 77 
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O. W''cn the prescribed officers are elected without ouch Gpecification in the 
warrant, ancl the corporation, by its acts, recognize the existence and au-
thori•y of such officers, t!rn election will be deemed valid. lb. 

10. Tl·c by-laws of a corpcration authorized its directors to manage all ito 
pru'.lential concerns, and t;,e directors, by a document signed by them in that 
capacity, certified that tbe plaintiff hacl previously advanced a specified r,um 

for t'.,e c,rporation, which sum with its interest, wag still due to him; Reid, 
that upon such certificate an action may be maintained againat the cor-
poration. lb. 

ll. Sue\ certificate is to have foll effect as the foundation of a suit, notwith
standi-ug the existence of a by-law, prescribing that the directora shall hold 
stated meeth1gs and keep a record of their votes and doings, lb. 

12. Such a by-law is merely directory, and does not impair the rights of 
others. lb. 

13. A special Act extended the existence of a corporation during a limited 
period, for the collecting of ib debt~, and authorized its trusteea to institute 
such action,; in its name, at any time within that period, and to prosecute 
the same to final judgment: - Held, that such actions, commenced within the 
allowel period, may be prosecuted after it has expired. 

Franklin Bank v. Coope1·, 179. 

See TAXES, 3, 4, 5, 7. 

CO-TENANTS. 

See TENANCIES AND TENANTS, 

COURT, A.ND COURT AND JURY. 

1. W1'cre evidence is introduced on trial, without objection, aG to t.l1e terms of a 
vote passed by a proprietar)·, and no question is raised concer11ing them, the 
pre,icling Judge may rig'.1tfully instruct the jury as to the effect of such 
vote Yeatoi, v. Yeaton, 248. 

2. But if any question arisea of ,vlrnt in truth were the terms of the vote, that 
fact is determinable only by the jury. lb. 

3. In t'.1e business of buying er selling fire-wood, one c~ass is deuommated 
liard wood, and another class is_ denominated soft wood. 

Darling v. Dodge, 370, 

4,. To which of these classes a particular species belongs, is for the decision, not 
of t::e Court, but of the jury. lb. 

6. It iR the r;rovince of the Court to give a construction to language employed 
in a written in~trument, Brown v. Orlancl, 376. 

6. To ascertain t';e meaning of words used orally between the parties, is "IVithin 
the rrovince of the jury. lb. 

7, In a case submitted to the C"urt, upon facts agreed, the Court has powc:r 
to iu:cr other facts, though sucl1 power be not expressly given. 

Spring v, Da-i:is, 3~9. 
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8. In an action of slander, it is indispensable that the Judge prcGc11t to the 
jury the rule of law by which their assessment of damage shoald Le made. 

Ti·ue v. Plumley, 466. 

9. In a Bill in Equity, the adjudication of the Judge at the Nisi l'rius hearing 
as to the facts of the case, is conclusive. Gilmore v. Patterson, 544. 

See AWARD, 7. VERDICT, 1, 2. 

COVENANT. 

1. In deeds conveying land, covenants of seizin and against incumbranccs aro' 
by the general law, covenants in presenti, unassignablc, not running with 
the land. Allen v. Little, 170. 

2. But, by a statutory provision, such covenants may paBs to the grantee's as
signee, with a right, in his own name, to maintain suit for the breach of 
them. lb. 

3. After a grantee of land has conveyed his estate he can maintain no suit upon 
such covenants, unless he had, previously to his conveyance, been dam-
nified. lb. 

~- After a conv.,yancc of his estate by one of the joint grantees of land, he 
cannot, unless previously damnified, join with his co-grantee in a suit against 
their granter on his covenants. lb. 

o. Upon a conveyance of land, it is in contingency whether a paramount title 
will ever be established or set up, and the covenant of warranty against 
the lawful claims of all persons is not broken until eviction by paramount 
title. Roed v. Pierce, 455. 

6. Until such eviction, therefore, no right of action ariBes upon such a cove-
nant. lb. 

7. Of the covenant of freedom from incumbrances, in a conveyance of land, an 
outstanding, unpaid mortgage constitutes a breach. lb. 

8. For such a breach, a right of action immediately accrues. In such an ac
tion, if the plaintiff had ext\.nguished the mortgage, the measure of damage 
would be the sum' rightfully paid thereon; if he had not extinguished it, the 
damage would be but nominal. lb. 

See TRUST AND TRUSTEE, 1, 2, 3. 

CREDITOR AND DEBTOR. 

1. By R. S., c. 32, § 33, an execution-creditor, after discharging the debtor from 
imprisonment, may still, under some circumstances, have a remedy again.st 
his estate to be reimbursed for the expenses of supporting him while in 
prison. Spring v. Davis, 399. 

2, The claim, however, for such reimbursement arises, under the statute, not 
for expenses paid directly to the jailer, but only ior payments made to the 
town to reimburse them for supporting the debtor upon his complaint of 
inability to support himself. lb. 

3. By the rules of the common law, no person, with®t his own consent, can be 
made debtor to another. lb. 
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4. In order to constitute the re1a,(ion of creditor and debtor, it is not essential 
that the consent of the latter be given expressly. It may be established by 
inference. lb. 

5. If an imprisoned debtor, assert that he is unable to support himself in pris
on, and that the creditor will be obliged to pay for his board, and the cred
itor docs in fact pay for the same, it is inferrable that the debtor assented 
to such payment, and promisetl the creditor to refund the same. lb. 

6. Such an inferred promise is sufficient to support an action by the creditor 
for the repayment. lb. 

7. The remedy given by Il. S., e. 148, § 49, against one who aids in a fraudu
lent transfer or concealment of a debtor's property, is allowed to creditors. 

only. Craig v. Webber, 504, 

8. During the pendency of an action of tort, sounding in damages, the plain-
tiff's right to recover does not constitute him a creditor. lb. 

9. For aids given to the defendant in a fraudulent transfer or concealment of 
his property, pending an action of tort, sounding in damages, the statute 
gives to the plaintiff no right of action. lb. 

10. The plaintiff, however, in such a suit, becomes ·a creditor, upon the rendi-
tion of a judgment in his favor for damages. Jb. 

DAMAGE. 

Though a wrongful act have been committed against a pers001, yet, if he- have· 
sustained from it no damage, either actual or constructive, it furnishes him 
no cause of action. Nichols v. Valentine, 322, 

See MORTGAGE, 22. PooR DEnToR's BoNDS, 20. 21. 
&ANDER, 3, 4, 5, 9, 11. 

DEBTOR AND CREDITOR. 

See CREDITOlt AND DEBTOR. 

DECLARATIONS. 

Se€' REs GESTAE. 

DEED. 

See CONSIDERATION, 1. CONVEYANCE. 

DEPOSITION. 

1. As to facts which a magistrate is required to state in the caption of a depo
sition, his certificate in the caption is conclusive. 1Yiedeaif v. Seccomb, 71. 

2. Unless referred to in the caption, neither the original citation nor the offi
cer's return upon it can be received to control the magistrate's certificate. 

lb. 
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3. Neither can the affidavit of the adverse party be used to disprove the mag
istrate's certificate that such party was notified of the taking of the de-
position. lb. 

4. A discontinuance as to one of the joint defendants will not invalidate the 
prior lawful procoeclings, in relation to the remaining defenclants. lb, 

5. A deposition, taken before such discontinuance, to be used against all the 
original defendants, may after the discontinuance be used as evidence against 
the remaining defendants. lb. 

6. The time allowed to a party, on notice to attend the taking of a deposition, 
has relation to the distance to the place of caption from the place where he 
resides, not to the place of caption from the place where he may happen to 
be found. Porter v. Pillsbury, 278. 

7, A deposition, taken on notice to the adverse party's attorney of record, will 
not be rendered inadmissible by proof that the party, taking the deposition, 
had been informed, prior to such notice, that the attorney had retired from 
the action. Herrin v. Libbey, 350. 

S. In the caption of a deposition, the magistrate's certificate, that the ad verse 
party has been notified, IS conclusive evidence that such notice hap. been 
given, and given in the season and mode proscribed by the statute; and no 
affidavit or testimony is admissible to controvert it. 

True v. Plumley, 466. 

DISCONTINUANCE. 

See DEPOSITION, 4. 

DISSEIZlN. 

See RENTS AND PROFITS, 1, 2, 3, 4. SEIZIN AND DISSEIZIN. 

DOWER. 

1, The term" dower" has an established meaning and refers exclusively to 
real estate. Dow v. Dow, 211. 

2. An action of dower may be maintained upon a demand made of the tenant's 
grantor, such grantor being, at the time of the demand, tenant of the free-
hold. Barker v. Blake, 433. 

EASEME:N"T. 

A public road is an easement, the existence of which over a part of a lot 
of land conveyed by deed, with covenants of warranty, is a breach of those 
covenants. Haynes v. Young, 557 • 

.EMANCIPATION. 

An arrival at the ago of twenty-one years does not emancipate a child, resi
dent in his father's family, and non compos mentis. 

Tremont v. Mt. Desert, 390. 
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l~QUITY. 

1. It is the aim of courts of e:tuity, in deciding controversies, to make, at one 
and the same time, a final adj ustmcnt of tl1c rights of all persons interested 
in the subject matter. Bailey v. Myrick ~ E'lwldon, 50, 

2. Several cnn vcyanecs l;y a m ortgager of distinct parts of the land, give to 
each of the grantees, aud·to per,mns claiming under them respectively, the 
right of redeeming, though not without paying the whole amount due on 
the mortgage. lb. 

3. In a bill in oq_uity to redeem hy one of such grantees or any person claiming 
under him, it is re:iui~itc that all ot\cr penons holding under any of such 
conveyances, should be made parties to the bill. II,, 

4. If the answer of the mortgagee shows information to have been received by 
him from the mortgager, that the right of redemption has been assigned to 
a third perwn, such third pernon must be made a party to the bill. Jb. 

6. In a bill in equity to redeem by an assiguee of the mortgager, it is not ne
cessary to make the mortgager a party, if he have transferred all his interest 
in the subject matter. Ib. 

6. Of the amendment;,, which may be allowed to such a bill, Ib, 

7, In casC3 of exceptions to a master'll report on a bill in equity, it belongs 
to the excepting party to open and close. 

Howe v. Russell, 116. 

8. It is unusual to allow an am,,ndment to the defendant's answer to a bill of 
equi1y. lb. 

9. Such an amendment will not be allowed, if it introduce a new ground of 
defence, existing and known to the defendant, when his answer was filed. 

lb. 

10. 'When the bill, answer and proof, each shows that a deed of conveyance, 
though abs9lute in it, form, wa, intcncle:l merely to secure a debt or to in
demnify against liabilities, it will, in equity, be treated as a mortgage. Ji,. 

11. A party claiming to hold land under a sale for the payment of ~tate or 
county taxes, must, in equity as well as at law, prove the facts necessary to 
establish its validity. Jb. 

12. The net avail:l of timber, taken by a third person, from land under mort
gage, must be appropriated toward the extinction of the mortgage, if such 
taking was with the approbation of the mortgagor and of the mortgagee, 
upon an understanding that such third person should so appropriate the avails. 

lb. 

13. This rule of appropriation is not affected by the existence of a prior out
standiug mortgage upon the land, if the prior mortgagee make no claim that 
the appropriation be made upon his mortgage. Jb. 

14. A master in chancery, commissioned to ascertain the amount due upon an 
outstanding mortgage of land, has no jurisdiction to adjudicate upon the 
titles to the e3tate mortgaged. Jb, 

15. The adjudication of a master in chancery, upon facts submitted to him, 
is presumed to be correct. Ib. 

16. In order that such an adjudication should be set aside or reconsidered, for 



INDEX. 615 

nn alleged mistake or an abuse of autl10ri1"y, it mu,;t be clearly a:10w11 t',at 
suc:1 wrong existed, and t:1at e:1uity re:iuire3 it:; cDrrec:ion. lb. 

17, A maGter in chancery is not bound to rci101t t!:e evidence upon wl:ich his 
determination was founclc:l. lb. 

18. Errors of computation by a ma,;tcr in chancery may be correctccl by the 
Court, without a recommitment, at any t'inc before or after the confirmation 
of his report. lb. 

10. Tbe grantor ancl the grantee of land by a clccd in form of a warranty, but 
by leg,il intcnclment merely an equiLtblc mortg1gc, may, after t:10 disc'.1arge of 
the m'lrtg,1ge, be compelle:l ia e tti'ty to rele 1,e t\e esbte to ,1 pernn w'.10 
had derived under the graubr a title lcg1lly su'.nrJin:1t21 only tJ sci~h 

mortgage. lb. 

20. A trustee of real estate, when required l::y a court of equity to convey to the 
cestui que trust, is bound to insert in the conveyance a eovc.1ant of warranty 
against persons claiming under himself. ' Dwinet v, Veacic, 509. 

21. By a conveyance of land to one, upon a valuable consideration paid by 
another, an equitable trust is created. lb. 

22. In order to the creation of such a trust, it is immaterial at what time or 
in what mode the consideration was paid to t11e grantor. lb. 

23. Upon a Bill in Equity, l::rought to obtain a decision wtether the proceedings 
in PGtablishing a street have been legal, and p-aying iujunction, tbe 1 rocee<l
ings will not be examined. The proper procc,;s in such case is by ccrtiorm·i. 

Balrlu·in v. Bangor, 518. 

24. In a Bill in E'.1uity, the acljudicntion of the Juc1gc at the Nisi I'rius 
hearing as to the facts of the case, i:3 conclm;ive. 

Gilmore v, Patterson, .544, 

25. So far as a defendant's answer iG responsive to tl:e bill. er explanatory of 
the re,sponsive matter in the bill, it ic; evidence. But wl:cn a new and in
dependent fact, not calleu for by the bill, ir; set up, it must be ecstabli:3hed 
by proof. lb. 

25. It i:, a gci;cral rule that tlrn a,snwcr of 011e defendant fa not evidence for 
his co-defendant. lb. 

27. ,vhcre a person, in the possession nncl improvement of an cr;tate, cfoiming 
to be the agent of the owner, ne:s'.ccts to keep an accurate acc,nmt ot the 
incon1c antl expenditures rcrtaining tl~crcto; in statin~ tl:c accou1H l:c!·wcen 
them, the maBter mny reject the account pre,·;entcd hy the tru•;tcc, a11(1 ex
ercise a r:;ouncl discretion up:1n t~1r ~whole cvi<lcnec l:cforc hi1n, in cl1argi.ng 

the trustee with the income of the ec;tate, and allowing him for such charges 
and disbursements, as shall appear to be reasonable. 

, Miller v. JVJ,ittz'ei·, 577. 

28. 'Where there is fault on the part of the owner in not complying with his 
contract, although no proper accc)unt has been kept by the trailee, he is not 
chargeable with the utmost that might have l:ccn made out of the estate. 

lb. 

29, E~ccptions to the report of a master, to avail, must either be supported by 
the special statements in that report, or by the production of the cvic1ence 
on which they rest. lb. 
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30. The nee.csnaty C):pcnFcs, in~urrcd by a subscqu'.)nt mortgagee, to rcclecni 8, 

prhr mort;,;age, which it was the duty of the mort.c;agcr to cancel, arc justly 
chargeable upon the owner of the estate. lb. 

31. Upon a rmm ack11owkrlg·cd to be due at a time spccificcl, between the cestui 
que trust and the tr,,stcc, intere:,t may legally be allowed. lb. 

32. Where a person takc·:l a mortgage to secure advances and credits to be made 
to the mortgagcr within a time limited therein, no advances or credits after 
the time ao limited, will be secured by that mortgage. lb, 

33. ,vhcre the particH to a bill, at the time of making their contract, recognized 
the existence of a debt due from one to the other, the consideration of that 
debt cannot afterwards be a subject of inquiry. lb. 

ERROR. 

1. A judpncnt agt;nst the accrsed under the st:ttutc rf 1851, c. 211, § 11, is re, 
versible for error, if ne·.tl er the complaint nor the judgment shows, that the 
liquors were intc,1ded for sale in the city, town or place where they were 
kept or deposited. Barnett v. The State, 198. 

2, The rule that a writ of error will not lie where an appeal might have been 
taken, does not apply to criminal suits. lb. 

ESTOPPEL. 

A purchase of land, for value, made by the advice and ussi,;tance of a third 
person, will have no effoct to cstop such third person from setting up u title 
subse:iucntly acquired by him. Stevens v, 1lfcNamara, 176. 

EVIDENCE. 

l. It is a general principle in the law of evidence, Shat copies arc inadmissible to 
prove the contents of deeds. Doe v. Scribner, 168. 

2. The exception macle by foe 31th Rule of the Court to that principle, does not 
authorize the introduction of office copies, except in actions "touching the 
realty." lb. 

3. To show that a debtor obtainecl a discharge of the debt fraudnlcutly, original 
deed.s of conveyance made by him about the same time arc admissible in evi• 
denco. But, for such a purpose, copies are not admissible, unless the origi• 
nals are lost. Ib. 

i. The declarations of a corporation di,·ectot respecting past transactions, are not 
admissible as evidence against the corporation. 

Frankli,i Bank v. Cooper, 179, 

Ii. The declarations of a trustee, in whom is vested the legal intnest, though 
acting wholly for the benefit of another, are admissible, though they may 
affect not his own interest, but only the interest of the cestui que trust. lb. 

6. Proof of consideration re:iuircd to sustain a contract, must by furnished by 
the party who would enforce it, Walke1· v. Patterson, 273. 
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7. Res gesta,, of which declarations may constitute a part, are such transactions 
only as the parties were connected with while the negotiation between 
them was incomplete. lVilson v. Shedock, 295. 

8. So far as a defendant's answer is re~ponsivc to the bill, or explanatory of 
the responsive matter in the bill, it is evidence. But when a new and inde
pendent fact, not called for by the bill, is set up, it must be established by 
proof. Gilmore v. Patterson, 544. 

·!J. It is a general rule that the answer of one defendant is not evidence for his 
co-defendant. Jb. 

10. It is a general rule of evidence that the admissions of one co-partner, with 
reference to the legitimate business of the co-partnership, are deemed to be 
the admissions of each and all of its members. lb. 

11. Such admissions are not the less evidence, because found in an answer to 
the bill under consideration of the Court. lb. 

12. Parol testimony cannot be received to give the effect of a mortgage to a bill 
of sale, absolute in its form, though not under seal. 

Bryant v. Crosby, 562. 

13. Though a bill ,of sale may purport to be for a cash consideration already 
paid, it is competent to prove by parol that the payment was not made in 
cash, and also to show in what mode it was matle. lb. 

Sec CoNSIDERATION, 1, 2, 3. CounT AND JuRY, 1, 2. PAYMENT, 1, 2, 3, 4, 5. 
PooR DEBTOR'S BoND, 9, 10, 11, 20, 21. PnESUMI'TION OF PAYMENT, 2, 3. 
SEIZIN AND DrnsmzIN, 6. Snxrs AND Sn1rPING, 3, 4. SLANmm, 7, 8, 9. 
TAXES, 6. 

EXCEPTIONS. 

1. Until it be shown, that instructions given to the jury, upon the ev,dence, 
were erroneous, exceptions thereto must be ov~ITulcd. 

Darling v. Dodge, 370. 

2. If, in a bill of exceptions, presented at Nisi Prius, for allowance, the Judge 
make wrongful alterations to the injury of the excepting party, a coITcction 
cannot be had by motion to the Court. It can be had by writ of mandamus 
only. True v. l'l;miley, 466. 

Sec EuuITY, 2(). 

EXECUTION. 

See ATTACHMENT, 6, 7, 8. SPimTuous L1,nroR, 3, 4. 

EXECUTOR AND ADMINISTRATOR. 

1. By R. S. c. 109, § 28, "no action shall be trought against an administrator, 
after the estate is represented insolvent, unless for a demand which is entitled 
to a preference, and not affected by insolvency of the estate; or unle.,s the 
assets should prove more than sufficient to pay all claims allowed by the 
commissioners." I'attee v. Lowe, 133. 

2. Proofs of waste and mal-administration are not comretcnt to sust:iin an action 
under either of those exceptions. lb. 

VoL. xxxv1. 78 
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3. To maintain an action on a claim disallowed by the commissioners on an in
solvent estate, the creditor must give notice of his appeal at the probate· 
office, after•the return of the report of the commissioners and co=ence his 
action within three months from such return. lb. 

4. By § 16 of c. 113, of R. S. it is enacted, tbat whenever in °any suit against 
any administrator, it shall appear that he has neglected or refused to ac
count, upon oath, for such property of his intestate, as he has received, after 
he has been cited by the Judge of Probate for that purpose, execution shall 
be awarded against him, for the full value of whatever personal property 
of the deceased has come to his hands, without any discount, abatement or 
allowance for charges of administration or debts paid. 

Williams v. Esty, 243. 

5. Whenever the default contemplated by this section has been committed by an 
administrator, a suit is maintainable against his sureties upon the adminis-
tration bond. lb. 

6. And the amount of the personal property returned in the inventory of the 
· estate, is prima fame evidence of the sum for which execution shall be· 

awarded against them. lb. 

7. If the sureties for such default are prosecuted in separate suits, execution, 
will be issued for the full amount of the personal· estate of the intestate in 
each suit, but satisfaction only in one suit may be obtained. lb. 

8. To charge an executor, on a written contract, to pay a debt due from his 
testator, it must be founded upon a sufficient consideration. 

Walker v. Patterson, 273. 

9. And the action will then lie against him personally, although the contract 
was signed in his representative capacity. lb. 

10, Proofof the consideration required to sustain the contract, must be furnish-
ed by the party who would enforce it. lb. 

11. Where an executor was dissatisfied with the exhibit of the company debts 
and assets, made by the surviving partners of his testate ; and by leave of 
the Judge of Probate he referred the matter in dispute, and the balance of 
the indebtedness of the company beyond its assets was found by the referee, 
one third of which the executor agreed in writing to pa:y to a creditor of the 
company, but did not secure the estate from any further or other liability 
for the partnership debts ; - Held, that the contract was without any valuable 
consideration, and no action could be maintained thereon. lb. 

12. Under R. S., c. 107, the executor or administrator of a deceased co-partner is 
bound to include in his inventory the co-partnership estate for distribution. 

Cook v. Lewis, 340. 

13. The prior right of administering upon such estate belongs to the survivor, 
upon his giving a bond "for the benefit of all persons int1<rested in the 
estate." lb. 

14. Until the survivor have given such bond, he has no power to dispose of any 
part of the company estate. lb. 

15. If he decline to give such bond, the executor or administrator of the de
ceased partner, on giving a prescribed bond, is to take the partnership estate-
into his own possession for administration. lb, 
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16. In such case, a sale of partnership goods by the survivor is unauthorized 
and void, and notes given for the goods so sold are without consideration. 

lb. 
17. Of such goods, the administrator is entitled to the immediate possession; and 

the purchaser, therefore, is not chargeable as trustee in any suit against the 
surviving partner. Jb. 

18. :By statute of 1821, c. li2, § 12, no license granted to an administrator to 
convey the lands of his intestate could be in force more than one year. 

Mason v. Ham, 573 

19. Under that statute, no such conveyance could transfer the title, unless 
executed and delivered within the year. lb. 

:20. A. bond given by one, in his capacity of administrator, to convey land of his 
intestate by warranty deed, is unauthorized, and will not bind the estate. 

Jb. 

FIRE WOOD. 

1. 1n the business of buying or selling fire-wood, one class is denominated hard 

wood, and another class is denominated soft wood. Darling v. Dodge, 370. 

:2. To which of these classes a particular species belongs, is for the decision, not 
of the Court, but of the jury. lb. 

FLATS. 

The owner of upland bounded on the sea, will hold the fiats for one hundred 
rods from high-water mark, provided they extend so far, but not beyond 
that distance. Partridge v. Luce, 16, 

See BouNDARIES OF LAND, 1, 2, 3. 

FLOWlNG LANDS. 

1. In a complaint for flowing land owned by tenants in common, by means of a 
mill-dam, all -the co-tenants must join. Tucker v. Campbell, 346. 

2. Such a process, brought by one of the co-tenants alone, cannot be main-
tained. lb. 

FORCIBLE ENTRY AND DETAINER. 

l.. On an appeal by a respondent from a judgment on process of forcible entry 
and detainer, the statute requires him to recognize to pay such costs as may• 
be adjudged against him, and to pay such reasonable intervenmg rent, as the 
justice shall adjudge, in case his jll.dgment shall not be reversed on the 
appeal. Dennison v. Mason, 431. 

2 . .A recognizance, given upon such an appeal, is void, if it be conditioned for 
any performance or payment not prescribed by the statute. Ib. 

:3. Thus it is void, if it require the appellant to, prosecute his appeal with 
tffect;-

, or to pay all costs that may arise in the suit after the appeal ; -
4JI to pay the intervening rent. lb. 
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}'OimHrn LA w s. 

Sec TrrnSTEE PitocEss, 15, 16. 

FOltJ<'EITURE. 

I. The assessmeut and collection of State taxes for several succescivc years after 
a forfeiture to the State had accrued for the non-payment of a previous year, 
are not to be deemed a waiver of the forfeiture. llodgdon v. Wight, 326. 

:l. Such subsequent !l.SSCB8ments and collections might, perhaps, be considered a 
pledge that the State would still allow the proprietor to redeem against the 
:forfeiture. lb. 

3. A statute, passed several years after such a forfeiture had accrued, and allow
ing the land to be redeemed within a limited time, nrny be taken into the ac
count to show that the State never intended to preclude the proprietor from 
redeeming. lb. 

-1. But, under the lights of such a statute, the State, by continuing to asses.'! 
ancl collect the subtiequent taxes, cannot be considered to have waived its 
claim to the forfeiture further foan it has manifested its intention to do so 
by its enadmc,its. lb. 

FRAUD AND l<'RAUDULEKT REPRESENTATIONS. 

1. A contract, obtained through falBe and fraudulent representations, may be 
reJcinded or affirmed at the election of the party defrauded. 

llerrin v. Libby, 350. 

2. Such party, in or<lcr to rescind the contract, must, in a reasonable time 
ofter discovering the fraud, make known his election to rescind and restore 
the other party to his former condition. lb. 

3. T:1is principle applies to contracts under ~ea!, as well as to other classes of 
c9ntracts. lb. 

•L Thus a scaled lease of land, obtainecl by false and fraudulent representa
tions, though at first rescindable by the lessee, is deemed to have been 
affirmed, if, after discovering the fraud, he continues to occupy the land, 
and makes no attempt, within a reasonable time, to rescind. lb. 

5. His only ri_ght, in such a case, is to recover the amount of damage · occasion
ed to him by the fraud. This amount may be deducted from the rent in a 
suit by the lcswr upon the lease. lb. 

FRAUDULENT SALE AND FRAUDULENT TRANSFER. 

I. A sale of goods may be valid between the vendor and vendee, though 
matle with a design by both of them to defraud the creditors of the vendor. 

Thompson v. :Moore, 47. 

'.'. In a suit by the vendce, for the Yalue of goods, against a third person 
who had appropriated them to his own use, the plaintiff's frauduleut design 
in purchasing the goods cannot be set up as a dcfoncc. Ju. 
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3. The remedy given by R. S., c. 148, § 49, against one who aiils in a fraudulent 
tmnsfer or concealment of a debtor's property, is allowed. to creditors only. 

Craig v. Webber, 504. 

4. During the penc1ency of an action of tort, sounding in damages, the plaintiff's 
right to recover does not constitute him a creditor. lb. 

5. :For aids given to the defendant in a fra\ldulent transfer or concealment of his 
property, pending an action of tort, sounding in damages, the statute gi"ves 
to the plaintiff no right of action. Ib. 

6. The plaintiff, however, in such a suit, becomes a creditor, upon the rendition 
of a judgment in his favor for damages. Ib. 

See Su1rnTY, 5, 6, 7. 

FRESH WATER STREAMS. 

See Bou~rn.rnrns OF LAND, 1, 2, 3. 

GEORGES CANAL COMPANY. 

1. Chapter 564, special laws of 1839, provides, "that the property and affairs 
of said corporation, (Georges Canal Company) shall be managed by a board 
of directors," and the "treasurer is authorized to receive the assessments due 
from stockholders." Brown v. lVeymouth, 414. 

2. The treasurer has no authority to pay the debts of the company without the 
order of the directors. lb. 

3. Nor can h~ set off the debts due from, by those due to the company. Ib. 

4. Thus a note, given by a debtor to a creditor of the company, by an agreement 
with their treasurer to caµcel tlrn indebtedment of the one by the credit of 
the other, the adt being done without the authority or ratification of the 
directors, is without legal consideration and cannot be enforced. Ib. 

GRAND JURY. 

1. It is by the mandate of the statute, and not by order of the Court, that grand 
jurors arc drawn, summoned and returned. State v. Symonds, 128. 

2. If, in the trial of causes, there be not present a cumpetent number of traverse 
jurors, the stafote gives authority to the Court to issue venires for enlarging 
the number. Jb, 

3; But ih case of a deficiency in the number of grand jurors, the Court has no 
such authority. lb. 

4. Persons added to the grand jury by virtue of a venire, issued by order of 
the Court in term time, are not legally members of such jury. lb. 

\ 
ii. If, on motion in writing, in the nature of a plea in abatement, it appear that 

in finding a bill of indictment there could not have been a concurrence of so 
many as twelve lawful grand jurors, the accused cannot lawfully be required 
to plead to the indictment, or be put upon trial. Jb. 

G. Such an objection to the indictment is not too late, though not taken till the 
arraigrnp.ent of the prisoner. lb. 
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URA.NT. 

1. According to the text books, a reservation in a grant, to be valid, must be 
made to the grantor, and it cannot be made of part of the thing granted, 
or of any thing repugnant to the grant ; it can only be of something not 
previously in esse, something created out of the thing granted. 

Gay v. JValker, 54. 

2. A restriction in a grant may take effect as a reserv.1tion, if it do not necessa-
rily deprive the grar,.tec of essential benefits from the grant. lb. 

3. A reservation cannot be regarded as repugnant, if, notwithstanding it, the 
grantee acquire a valuable interest in the thing granted. Jb. 

4. A grant to one, who already owns adjoining land, though it provide that 
the land granted shall remain "common and unoccupied," may nevertheless 
convey to the grantee a valuable interest, by securing a right of passing and 
a free flow of light and air to his other land, with an unobstructed prospect 
from it. lb. 

·6. A right of way reserved in a grant of land, is, by legal intendment, a new 
thing derived from the land, and is not repugnant to the grant. Jb. 

6. So a free flow of light and air to, or an unobstructccl prospect from, the gran
tor's dwellinghouse may be secured by a reservation in a grant macle by him 
of adjoining land. lb. 

·7. Thus, in a grant of land adjoining to other lands, owned and occupied by the 
grantor, language requiring the granted land "to be common and unoccu-
pied" may take effect as a valid reservation. Jb. 

GUARDIAN AND "\YARD. 

1. The property in a judgment, recovered by a guardian in the name of his 
ward, vests in the ward. Lang v. Whitney, 155. 

·2, And the guardian has no lien thereon for advances made in its recoveq. 
Jb. 

·3'. Nor can he maintain any action after the death of his ward against an officer, 
for the money collected on sucl, judgment. Ib. 

HABEAS CORPUS. 

i.. The penalty for illegally selling spirituous liquor may be recovered by action 
of debt or by complaint. llanson, on habeas corpus, 425. 

2. "\Vhpn recovered by act,on before a justice of the peace, the judgment is to 
be enforced by execution in the common form. Jb. 

3. In such a case, the issuing a mittimus by the justice for a commitment to 
the jail is unauthorized. 'lb. 

4. From an imprisonment upon such a mittimus, the prisoner may obtain a 
discharge by writ of hab,ms corpus. Jb. 

HIGHWAYS. 

See WAYS. 
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D1PIUSOX~IENT. 

Sec Cr:m,rrou A:-.D DEBTOR. 

IXDICTMENT. 

I. If, on motion in writing, in tbc nature of a plea in abatement, it appear thrrt, 
in finding a bill of indictment there could not have been a concurrence of so 
many as twelve lawful grand jurors, the accused caunot lawfully be required 
to plead to the imUctmcnt, or he put upon trial. State v. Symonds, 128. 

2. Such an objection to the indictment is n.:>t too late, though not taken till the 
arraignment of the prisoner. Jb. 

3. The crime of adultery is well laid in an indictment, if at the time of the of
fence, one only, of the parties, i:1 alle;;ed to be married. 

State v. llutchinson, 2 G 1. 

4. An indictment was found in March, 1853, charging that the dcfcnd:mt on 
the 1st day of Nov. 1852, and on divers other days and times, &c., did com
mit the crime of adultery with L. II., the wife of one M. II., he, the said 
Eleazer, being then and there a married man and ha...-ing a lawful wife alive; 
lleld, that the indictment did sufficiently allege, that the defendant was 
marriecl to some other than said L. II., at the time of the alleged offence. 

Ib. 

INSOLVENT ESTATES. 

1. By R. S. c. 109, § 28, "no action shall be brought against an administrator, 
after the estate is represented insolvent, unless for a demand which is entitled 
to a preference, and not affoctecl by insolvency of the estate; or unless the 
assets shoulu prove more than sufficient to pay all claims allo,Ycd by the 
_com1nissioncrG.'' Pattee v. Lowe, 138. 

·';t,"~~oofa of waste and mal-administration arc not competent to sustain an ac-
'-'· 'tio;1 .. under either of foosc exceptions. . lb . 

.,,1, ,,: \ 

_;J,._.:,J.'<1 . .n:l~\Utain an action on a c.htim disallowecl by foe comminsioncrs on an in
~lvent estate, the creditor must giYe notice of his appeal at tho nobab 
P:-4\()(),,,a/tpr:_thc return of the report of the commissioners and commence his 
~-fion wit:1in three months from such return. lb. 

INTEREST. 

I. In making up judgment upon an awanl, interest on the amount awarded, 
cannot be included. Kendall v. Lswiston !Vater l'ou:er Co., l!l. 

2. The mode of computing interest on note3 where partial paymcntr. have been 
made, stated in the case of Dean Y, Williams, 17 Mass, 417, is adopted in 

•';:-:,#ii!iJit~)Jlr, Leonard v. Wildes, 2G5. 

'Sile- Equ,ITY, 31. T1rn,rrnE PrtocBss, 7-

•'INTOXICATING LIQUOR. 

"··'"'Sbe BtrnlTUOUS LIQUOR. 
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JUDG:\rnNT. 

1. A judgment is a debt of a higl,er order than wm thl' simple con(r>lct upon 
which it is foundecl. Fran v. Ilowllctte, 15. 

2. Until the expiration of twcnt;, yearn from the recovery of a judgment, there 
arise.i, Jmm lapse of time, no degree of prcsumpti(ln that the jur1gment has 
been paid. '.l'lwyer v. Jfo1Cry, 287. 

Sec ATTORNr.Y, 6, 7, 8. P.\..YMr.xT, 1, 2, 3, 4, 5. 

JFRISDICTION. 

1. The Court has no jurisdiction of a trustee suit, in which the debtor and 
trustees all rC3ide out of the Slate, and have no property in it. 

Smfrh v. Eato:i, 208. 

2. Such a suit, if the objection be seasonably taken, mu.st be abate<l. lb. 

See BASTARDY, I, 2. 

JURY. 

Sec CouRT AKD Juny. SL.txmm, 10, 11. VERDICT. 

LEGISLATURE. 

Prior to the expiration r,f a corporation charter, it is competent for the Legis
lature to provide that actions !Il'.l}", after the charter has expireJ, be com
menced and prosecuted in the name of the corporation for the benefit of the 
former stoeld1oklcrs. J,~ranl,lin Bank y. Cooper, 170. 

LEVY OF LAND. 

1. Tho receipt, hr a levying creditor, of the amount of hiG claim, though after 
the ye2r ullo\\·ccl by law for redeeming, vacatc3 the title derivetl from the 
levy. Randall v. Farnham, 86. 

2. A promissory note, given for such a claim, is not invalid for want of con-
sicleraiion. lb. 

3. The intcrc,;t whicl1 a mortgagee has in the mortgaged land is not subject to 
be taken on cxccutio.i. A levy of it would be void. lb. 

LEX LOCI. 

Sc,) LIMITATION, 

LIEN. 

1. A party who, at the request of the debtor, advances money to pay to a third 
person his lien claim for services, in building a vessel, docs not thereby ac
quire a right to enforce the lien in his own name for a reimbursement. 

Peursons v. Tinclwr, 384. 

2. A lien claim for such service;, cam10t be enforced in the name of an as-
signee. lb. 
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3. The taking of a judgment which includes both a 1icn cla.im and also a non-
lien claim, is a waiver of the lion. lb. 

4. By tho charter of the l1 c1101J,,r·c,t Ikom Corporation, a toll or lioomage is 
allowed upon logs catchod and rafted in the bcom. 

Huckins v. Cuslting, 423. 

5. To secure such toll, there is given to the corporation a lien on the logs. lb. 

6. This lien is dissolved by a voluntary and unconditional delivery of the logs 
to the owner. lb. 

7. Logs, after being so delivered, were Rold by the owner, to whom, among other 
compensations, the vcndec gave a note to pay to ltim the amount of the 
boomage; - In a suit by the vendor upon the note, - lleld, tlmt a payment 
of the boomagc made by the vcndec to the boom corporation, without request 
of the vendor, was a voluntary act and constituted no defence. lb. 

8. Where several owners of logs separately employ the same drivers, or where 
they separately contract for the driving with a person, who employs the 
same drivom, and, in tl10 drive, all the logs get intermixed, their respectivU" 
Een-; arc not collectively upon the whole mass of logs, hut arc distributccl 
upcm the lo:;s of e:1c'.1 ownership, according to the amount of labor be-
stowed thereon. Hamilton v. Buck, 536. 

9. ·when logs of cli:fcrcnt owners have been intermixed in the drive, the lien 
of the drivom extends to the logs of each owner, not however to an amount 
beyond hi, proportion of all the drivers' services. Doyle v. Trne, 542. 

10. \Vhcre a laboNr, having a lion for assisting to drive intermingled logs of 
different ownerc:hips, has, in order to enforce his lien, rightfully and season
ably attached a part of the logs; if the officer, seasonably having the execu
tion, rcfn:30 to sell the logs thereon, he will be liable for such rofU'lal, unless 
he m:iko it to appear that such sale would take more in v.iluc of the logs 
of some one of the ownE'r,, than to the amount of his indebtedness under 
the lien. lb. 

LIFE. 

l. Orrlinarilr, in the absence of evidence to the contrary, the continuance of 
the life of an individual to the common age of man, is a presumption of law. 

Stevens v. McNamara, 176. 

2. But after an absel".ce from his home or place of residence, seven years, 
without intelligence respecting him, the presumption of life will cease. lb. 

3. These presumptions, however, may be repelled by proofs. /7,. 

LIMITATION. 

It is the lex fari, and not the lex loci contractus, by which the plea of a lim-
itation-bar is to be adjudicated upon. Thibodeau v. Levassi1er, 362. 

LIQUOR. 

Sec SPIRITuous LIQUOR, 

VoL. xxxv1. 79 
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LOGS AND LUMBER. 

'f\ee Lu:x, 4, 6, 6, 7, 3. 

LOHIYSDAY. 

In a civil suit, on an issue received and discus,,ed by the jury on Satur,· 
urday, their verdict may beaflirmed aud recorded on the next Court day, 
though it was finally agreed upon and sealed up on the 1n0rning of Sunday, 

True v. Plu-inley, 46G. 

MALICIOUS PROSECUTION. 

I. \Vhcther there ,,as probable cause for a criminal prosecution, is a queGtion 
of law u-pon the facts; if, :cis to the facts, there he no di:mgrccmcnt in the 
testimony, the quer,tion is one of law only. Taylor v. Gor!fi·ey, 525. 

2. In an action for a malicioun prosecution, if there be no tc:::timony faat the 
accused committed the crime, or that the prosecutor hcl'l been ill formecl or 
knew of any fact inducint; a belief that he had, the law it:1elf pronounces 
that there was no probable, cause, and leaves nothing to be su1nuitted to 
the jury. Ib. 

MANDAMUS. 

If, in a bill of exceptions, prcrmnted at Nisi I'riu,s, for allo·wance, tbc Judge 
make wrongful alterations to the injury of the exccpt,ng party, a corrccticn 
cannot he had by motion to the Court. It can be had by writ of mandamus 
only. True v. I'lumlcy, 466. 

MARRIAGE. 

I. In proving title to real m;tate 1-y descent, a 1egal m·uTca::;c 1,1ay be estab

lished, by proof of facts from which it may reasonably be inferred. 

2. When the fact of a marriage by a settled, 
has been proved, the legal presumptioa is, 
with the law. 

Pratt v. l'ierce, 448. 

ordained minister of the gospel 
that it wa~ done in accordance 

Ib. 

MARRIED WOMEN. 

I. A marriage contracted since the statute of 1844, c. 117, confers upon the 
husband no ownership in property, which, at the time of the marriage, be-
longed to the wife. Southard v. Plummer, 64. 

2. The right to the exclusive possession and to the exclusive control of such 
property remains to her after the marriage as fully as before. Ib. 
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·;:;. The c;1try upon her lancl ancl tlw removal of her personal property give to 
the hu:.;bancl no right of action a:;{ainst pcr,10113 acting under her directions. 

lb. 

4. Under the Act of 18'14,, c. 117, amended by the Act of 1847, c. 27, a woman, 
during covcrturc, may acquire property by purchase in her own exclusive 
right. Southard v. I'iper, 84. 

5. In property thus acquired, and paid for with her money, though the hus
band was the agent employecl by her in making the purchase, he has no 
right of r;ossccoion, a11d can maintain ;no action for taking it away against 
persons aeting uncler her direction. lb. 

MASTER IN CHANCERY. 

Sec MORTGAGE, 14, 15, lG, 17, 18. '1'11.uST AND TRUSTm,, 4, 5. 

MILLS AND MILL-DA11S. 

1. The statute giving protection to mill-dams extends only to such streams a•; 
arc not navi!Jable. Bryant v. Glidden, 36. 

2. A complaint, for flowing land by mcanR of a mill-clam, shoulcl therefore al-
lege it to have been erected on a stream not navigable. lb. 

3. The omisr;ion of such an allegation should he taken ac1vantage of before 
verdict, for tho process being ii civil suit, no motion in arrest of judgment 
can be allowed. lb. 

4. Though such a defect might have proved fatal, if seasonably objected to, it 
is not supposed a writ of c·artior;ri would be grantecl, if, in point of fact, the 
stream was not a navigable one. lb • 

. 5. Upon the coming in of the comrniBsioners' report, the case is to he tried by 
a jury in court, at the re.1uc.,t of either party. Upon this trial, the report is 
to "be given in cviclcmce, subject to he impeached hy evidence from either 
party," lb. 

·6. Until such re110rt of the commissioners has been impeached by testimony, 
it is clecisi ve of the partim' rights. lb • 

. 7. Such report can to imrcached only for partiality, 1ius, prejudice or inatten
tion or uafait'1fulncJ3 iil clischar6ing the truc;t, or for error of such extraorcli
nary c\aractcr or gros;311e3;;; as shouhl furui~:;h. a juqt inference of the existence 
of such influence,, lb. 

B. The verdict of a jury, empaneled to try tlie case in court, after the com
mi'.lsioners' re")ort has bcc,1 returned, is clefectivc, if it do not find the yearly 
dam:16e; or if it do not fiucl "what portion of the year the land ought not to 
be flowc:1," or if it assc:;s, in one aggre,1ate surn, ~he damage ·which accrued 
befora, and alr,o t'.rnt which accrued after the complaint was filed. lb. 

·9. Upon a verdict which finds neither the amount of "yearly damages," or 
"w::iat p0rtio11 of the year the lan,l ought not to be flowed," no judgment 
can be rendered." lb. 

10. Notwitlrntancling such a verdict, a new trial must be granted. lb. 

11. A subsquent purclrnscr of the dam will be liable for the yearly damage 
upon the expiration of each year, reckoning not from the time of the verdict 
but from the filing of the complaint. lb. 
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I\ll'iTDIUS. 

Sec IIAnE,IS Courcs, 3, 4. 

:IW:NlD1EXTS. 

See Co;vsTm:cTroi, OF D1rnn,~. 

MORTGAGR 

1. Of the construction of a con1raet, whether it constitutes- a mortg-agc, or r, 

contingent sale, or a contract to sell. l,Ietcalf v. Taylar, 28. 

2. A mortgagee of goods, to whom they have become forfeited by the mmtgag
cr's ne;;loct to pay the debt, may, even after selling the goccls, waive the for
feiture, and thereby entitle the mortgager to recover of him tl:e surplus ayails 
over the amount due ur,on the mortgage, Thompson ;-. 11Ioore, 47. 

3. Several conveyances by a mortgagor of distinct pr,rts of the luncl, give to 
each of the grantees, and to rc:rnons claiming under them respcc:ti vely, fac 
right of redeeming, though not without paying the whole amount tlue on 
the mortgage. Bail,,y v. Murich, 50. 

4. In a bill in equity to redeem by one of' such grantee:, or any person claiming 
under J1im, it is rcq_uiGite that all other persons holding under auy of such 
conveyances, should be made parties to the bill. lb . 

.5. If the answer of the mortgagee shows information to have been received by 
him from the mortgager, that the right of redemption has been assigned to 
a tl1inl 1,crson, such t:1ird person must Le made a party to the bill. lb. 

(l, In a bill in equity to redeem by an assignee of the n:ortgager, it is not ne
cessary to make the mortgagor a JH,rty, if he have tran,sforrcd all hi,s iute1·est 
in the subject matter. lb. 

7. Of the amendments, which may be ullowed to such u bill. lb. 

8. The interest which a mortgagee has in the mortgag-c,.l land is not subject to 
be takeu on execution. A levy of it would be voicl. 

Randall v. Farnham, 86. 

0. '\Vhen the bill, answer and proof, each shows that a deed of couveyunce, 
though absolute in its form, was intended merely to ,-,ocurc a debt or to in
demniJy against liabilities, it will, in equity, be treated as a mortgagP. 

llowe v. llusscl!, 115. 

IO. The net avails of timber, taken by a third person, from larnl under mort
gage, must be appropriated toward the extinction of the mortgage, if such 
taking was with the approbation of the mortgager and of the mortgagee, 
upon an undcrst:m<li:,,g that sueh third person sho11ld 80 appropriate the 
avails. lb. 

l I. This rule of np11ror,riation ia 1,ot r::ffo:lcd by tl,c cx,stcncc of a prior out
standing mortgage upcn the land, if the prior mortgagee n1akc no cluiln that 
the app·o1:riation be nrnclr, upon his mortgage. lb. 

12 .... 1.. n1.~utcr in chunccry, cmnmi,,sioncrl to twccrtain the mnount due upon an 
outstandi11g n::ortgagc of' lm.;.<l, h<l.s no jurisdiction to adjlulicate ur,on the 
titles to tbe estate mor';gugcd. lb. 

13. The grantor and the grnatce o;' Lind l,y u deed iu form of a warrauty, but 
by legal intcmlmcnt merely au cq11it_:,bl.c mortgage, may, after tbe cfo,cliarge 
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of the mortgage, be compelled in equity to release the estate to a person who 
had derived under the grantor a title legally subordinated only to such 
mortgage. Ib. 

14. A mortgagee of personal property is not chargeable as trustee of the mort
gager, when he has no other possession of the property mortgaged. 

Mace v. Heald, 136. 

15. The holder of a personal claim, with a mortgage of land as collateral, may 
by a suit at law, after foreclosure, recover the balance due on the debt, de

' ducting the value of the land at the time of the foreclosure. 
Porter v. Pillsb,wy, 278. 

16. By permitting the mortgage to be foreclosed, the mortgager waives all claim 
to be allowed in such, suit, for the net incomes which accrued to the mort-
gagee from the land during the three years of foreclosure. Tb. 

17. In redeeming land, of which the mortgagee has talrnn possession for a fore
closure, if he account for the net incomes actually received, the burden is 
upon the mortgager to show a want of ordinary care in its management. 

· Ib. 

18. A mortgagee ofland, even before condition broken, m.iy take the same into 
possession, if he have made no stipulation to the contrary. 

Allen v. Bicknell, 436. 

19. Such entry may be made without consent of the mortgager; and even if 
made manu jorti, it gives to the mortgager no legal cause of complaint. Ib. 

20. If the mortgager have pernonal pror:erty upon the land, the mortgagee, in 
order to perfect his entry, may, upon the mortgager's neglect after reasonable 
notice, remove the same, provided the removal be made in a careful manner 
and to a safe and convenient place. Ib. · 

21. Of the covenant of freedom from incumbrances, in a conveyance of land, an 
outstaniling, unpaid mortgage constitutes a breach. Reed v. Pierce, 455. 

22. For such a breac],, a right of action immediately accrues. In such an ac
tion, if t;,e plaintiff had extinguished the" mortgage, the measme of damage 
wou:d be t::e sum rightfully paid thereon ; if he had not extinguished it, the 
damage would be but nominal. · Ib. 

23. The nec,,ssary expenses, incurred by a subsequent mortgagee, to redeem a 
prior mortgage, which it was the duty of the mortgager to cancel, are justly 
chargable upon the owner of the estate. :iYiiller v. 'Whittier, 577. 

24. ·where a person takes a mortgage to secure advances and credits to be made 
to the mortgage:r within a time limitecl therein, no advances or credits after 
the time so limited, will be secured by that mortgage. lb. 

See CoNTRACT, 9, 10. EvIDRNCE, 12. 

NAVIGABLE WATERS. 

See B0uNDARIES OF LAND, 1, 2, 3. 

OFFICER. 

1. It seemi, t'1at by the common law an officer has authority to make an arrest 
upon reasonable ground of suspicion, without warrant, and if his sus2icion 
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vani-;hc:.; lie may c.1l:;c·t1argc the 11cr:;on arrc[1tcll ·•without bringing- hiin Cc

fore a magistrate. Ilut he cann,)t lawfolly detain him without warrant any 
longer than a rca~wnablc time _for bl:i11ging hiin before a 1nagh;trate. 

Burke v. Bell, 317. 

:2. The general law, Stat. of 184:3, c. 71, (, :Z, proYidm, that if an offic<'r "shall 
<letain auy offender, v,:ritl11)nt \Yarrau t, lonicr than nuch tirne as ,va:, ucces

sary to procure D. legal warnrnt, such oificcr shall Lo liable to pay all such 
damage" as the pcrnon detained :;lrnll suffer thereby. lb . 

.3. To that cnactrncut, a t,nvn by-lrnv, auf10rizing- an officer to arrest and de
tain without warrant for the Blmcc of forty-eight bours, is repugnant. lb. 

4. In a suit against an officer for arrcsti,1g and detaining the plaintiff, such a 

by-law can furnifih no defence. lb. 

-5. The property in good,;, ltcquirc>d to the officer by attac]iing them on mesne 
procms, is merely a special one. Nichols v. Vc,lentine, :r22. 

6. Such special property consists simply in the right of retaining the articles 

attached for the purrio;c of rc:-,pornling ,J:c judgment by a sale at auction. 
lb. 

7- If, in relation to any r:pcciiic dcc:cription of articlcr;, the law rrohilJit:, such a ~ 

sale, such article;, cannot legally Le attuchecl on mcsnc proccs,1 or seized on 
execution. lb. 

8. Spiritnou:, liquors arc of that ck,:criptiou. 
at auction. 

The law prohibits a sale of them 
lb. 

9. An attachment of sucl1 liquors, though maclo in due form, can confer upon 
the attaching officer no rs1:ccial p::o:·crty or right of poseocssion. lb. 

10. A po:isc:;sion of such liquorn icrnlor :mch an attachment, being for the 
mere purpose of an unlawful sde, can confer upou the pom:cssor no rights. 

lb. 

11. An attaching officer, though in the actual posser;sion of snch liquors, but 
clain1i11g no right, iu thCJTl cxcC>Jlt under the attachrncnt, can maiutain no 
suit for a forcible tak iug of tlLcn1 frorn hi:3 possession, even though t~uch 
taking be by one having 110 right or aufr.ority. lb. 

12. Though pernonal proi;crty be oi' r;uch a c1:aractcr, that it cannot l:e removed 
immediately, an attachment of ',t cannot be made by a mere iu<lorwmcut 

upon the writ. Darling v. IJoclye, 370. 

13. The oificor must be present a]l(l take the articles i1tto r,mrn:Jsion, iu order 
to justify the return ol' an att,tc]mwnt upon the writ. lb. 

14. Such return is conclusiuc, that the Fro11erty therein described haG been at-
tache<l. Jb. 

15. Paro! evitlence i3 aclmis:;iblc to identify the proFcrty attached. lb. 

16. The inability of an officer to deliver "ropcrty which he had attached on a 
writ dom not di:s11orn1c with fre ru'e, tl:at in order to fix Lis liahility, a de
mand cf the propcrt3' :;houlcl h, made within fairty clays from the judgment 
by an officer holding t1ic execution. ]\3eirsons v. 'l'inckcr, 38!, 

17. The fixing of such liability upon the attacl1ing officer cannot he facilitated 
by any waiver which tho rece/71,:cr for the proi;crty may make of a legal de-
mand ur,on liimse/f. lb. 
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18. \VLcrn a laborer, L:niug a lien for ecf;sisting to driYc intenninglcd log.s of 
different ownerships, has, in order to enforce his lien, rightfully and season.
ably attached a part of the loges; if the officer, seasonably haviug the execu
tion, refuse to sell the logs thereon, he will be liable for such refusal, unll?fJH 
he make it to appear that such saln would take more in value of the logs 
of some one of the owners thaa to the amount of his indebtednrns undC'r 
the lien. Doylo v. 'i'rue, 542. 

!'ARTIES. 

See Tm,sTEE l'Roc1iss, 8, 9. 

PARTITION OF LAND. 

1. Where a co-tenant of land, after petitioning for a partition, ancl prior to t:ie: 
interlocutory judgment of fiat partitio, has conveyed his intermt, advantage 
of the conveyance can be taken by plea in bar. Partrirlye v. Lu.cc, lG. 

2. But a r-:alc, 1na.do after such intcrloc0-tnry judzmont, furnishes no oLjcction 
to the pC'litioncr·s title. lb. 

~- The ow1cer of upland, hounded on the sc·,, will hold tl1c flats for one hnn
dnd rolls from high water nnr!,, providc,l t1iey cxtcncl ;;o far, but not beyond 
that distance. lb. 

1. A petition for partition of land, dc:,cribcrl ar; bounded on tltc ,·ea, or on a 

bay of the Bea, is to be held a;; a petition for a division of the flats as well as 

~~~~ Th 

5. On such a petition, it fa tlic duty of the commi:;,:ioncr; to diviuc the fiate 
as well as the uplandJJ. lb. 

lL n; in such a c,~sc, the commissioncrn have left the flats nndi,·ided, their re
port will be recommitted, for the purpo:;c of Juwing the flat,, Jividcd, unless 
it appear to the Court tlmt t1>ey me incapable of divi:;ion. lb. 

7. Commi;sioncrs, appointed hy Conrt to make partition of lamh upon several 
vctitions pcndi11g bct\\·ccn different 1):utie:3, under an agreement by all con
cerned, tlrnt certain c,xtra l'crvicori counectcl with tJ,c partition ;;hould be 
rendered by t11cm, cannot 1ntLi.ntain suit ibr t~1eir services ngai11st one alone 
nf all the partier,. Hamlin v. Otis, 381. 

8" \Vhcrc ,,uch an agreement rrnvi4cd, t!,at the commis:;ie,ncrs fihould appor
tion among all the parties all expenses unc1er the commission, they cannot 
recover for their Rcrviccs until such apportionment be made. lb. 

l'ARTNERS AND PARTNERSHIP. 

1. Where a note is payable to partner.,, and hy them negotiated, th~ indorsee 
after releilsing the partners, may call them aq witn1esses in an action against 
such makers. Leonard v. Wildes, 265. 

2. lf one of the payoeB, being partnern, of a note, negotiated it, after the dis
solution of the firm, without aufaority from his co-partners, their subsequent 
ratification will make the tranBfor valid, lb. 
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3. And although indorsed by one of the partners, for a purpose foreign to the 
business of the firm, yet, if afterwards ratified by the other partners, such 

transfer is effectual. Ib. 

•f. Under F,. s:, c. 107, the executor or administrator of a deceased co-partner is 
bound to include in his inventory the co-partnership estate for distribution. 

Cook v. Lewis, 340. 

5. The prior right of administering upon such estate belongs to the survivor, 
upon his giving a bond "for the benefit of all persons interested in the 
estate." lb. 

6. Until the survivor have given such bond, he has no power to dispose of any 
part of the company estate. Ib. 

7. If he decline to give such bond, the executor or administrator of the de
ceased partner, on giving a prescribed bond, is to t:J.ke the partnership estate 
into his own ·possession for administration. lb. 

8. In such case, a sale of partnership goods by the Slll'vivor is unauthorized 
and void, and notes given for tb.e goods so sold are without consideration. 

J/1, 

9. Of such goods, the administTator is entitled to the immediate posr:ession; and 
the purchaser, therefore, is not chargeable as trustee in any suit against the 
surviving partner. Jb. 

10. By the statute of 1846, § § 11, 12, if a person had received pay-illent for 
liquor sold by him in violation of law, the amount might be recovered of 
him in a suit at law by one to whom the purchaser was indebted. 

Webber v. Williwns, 512 . 

.ll. In such a suit, brought against a co-partnership, there is a failure of proof, 
that the sale was in violation of law, if one of the coapartnem had license 
to make such sales, unless it be shown, that the sale was made by the other. 

Ib. 

12. In such a case, the presumption of law is, that the sale was made by the 
co-partner who had a right to make it. Jb. 

13. It is a genernl rule of evidence that the admissions of one co-partner, with 
reference to the legitimate business of the co-partnernhip, are c1.-22mecl to be 
the admissions of each and all of its members. 

Gilrnora v. Patterson, 544. 

14. Such admissions are not the less eviclence, because found 'in an answer to 
a bill in equity under consideration o:C,the Comt Jb. 

See AcrroN, (). 

PAUPER. 

1. In each town, it is the duty of the overseers of the poor to provide for the 
immediate comfort and relief of all persons residing or found tl,erein and fall
ing into distress and needing immediate relief there, though hav~ng a lawful 
settlement in another place. E,·own v. Orl:ind, 376. 

2. If such overseers, after notice that in such a case immediate relief is needed, 
neglect to furnish the same, any person, (not liable by law to clo it,) may 
furnish such relief and recover for the same in an action against the town. 

lb. 
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J, Stw\ action will no: 1:c dc:c:ttd by rroof of knowledge by the plaintiff, 
t1mt t!,c town or any individual, bound t~ support the pauper, had made, 
at DII<Jt! er rlucc, ,iu'tahic 1 rovi,-ion for that ruq:o.0 c, if tl.e pmrcr, whil0 

su:1rorted by tl'.e plaintiff, war; too sick to bear a removal. lb. 

4.. An inde':tmcllt by the pla:ntiff to the paurcr, ,vill not preclude a recovery in 
sue\ actlon a:;aiust the to-ivn. lb. 

5. An arrival at t':e age of twe11ty-one years docs not emancipate a child, rcsi
de11t in his fat'.1cr'o family, and nJn compJs mcntis. 

Tremont v. 11It. Desert, 390, 

6, Supplies furnished by a town for tl:c support of such child, though more than 
twi,nty-one years of age, render the fat';er constructively a pauper. lb. 

Sec SETTLEMENT. 

PAYMENT. 

1. Until the expiration of twenty yearn from the recovery of a judgment, there 
arise.s, fnm lapse of time, no degree of prc,rnmption that the judgment has 
been paid. Thayer v. Mowry, 287. 

2. For an agreement by a judgment creditor that he would allow, upon the }ttclg

ment, the amount whic':l, pricn· to the jnrlgment, he had received toward the 
debt, in the de:1lings of the partic:i, such receipt of the money iG a sufficient 
consideration. lb, 

-3. In a suit upon such judgment, the jury, iftl:c receipt of the money and the 
agreement of t1,e phintiff be proved, may treat the amount received as a 
payment upon the judgment. lb. 

·4. In suc!1 a ca·,c, the dc'.cmhnt iG entitled to introduce evidence of tl1e plain
tiff's agreement, and of ttc state of their dealings rrevious to tl:c judgment, 
and of any facfo which could jm;tify the jury in finding that the money had 
been rccoivctl by the plaintiff; and to what amount. lb. 

{), Such evidence l1as no tendency to impeach the jU<lgrnent. Its effect can only 
l:e b r;'.1ow, foat, by a valid armn6cmcnt, it has been paid. lb. 

6, If, at the time of paying the debt for another, a surety shall receive from a 
third person, a note or contract to pay him the amount, so paid as surety, 
that such note or contract was received in payment, is a presumption of 
law. Parkhurst v. Jachon, 404. 

'l, And if the surety would avoid that presumption, he must show by proof, 
that it was received as CJllateral security. lb, 

PLANTATION. 

l. The Act of 1850, c. 106, § 7, authorized Assessors of plantations organized 
for election purposr.s, and comprised within the limits of a single township 
or of half a township, to pr03ecute, "in the name of the Plantation," for 
trespass upon the public reserved lots. 

Assessors of Plantation 9 ~ 10 v. Hutchinson, 374. 

2. But, in case of a plantation compri.,e,I of more than a whole township 
of territory, that Act gave no rights of action either to the plantation, or 
to its Assessors. lb, 

VoL. xx.xvi. so 
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PLEADING. 

I. By pleading tlle general fosue to t11e declaration, the defendant waives all 
benefit from a demurrer previously filed. True v. Pl«mley, 466. 

2. In a suit for Glander, a C:)unt setting forth that the defendant had charged 
the plaintiff with the commission of a crime, by its general desi:;nation, ia 
sustainable, though specially demurred to. Tb. 

3. Under such a general count, tl1e Court may, on motion, order a specification 
of the words, which the plaintiff proposes to prove. lb, 

POOR. 

See PAUPER. 

POOR DEBTORS AND POOR DEBTORS' BONDS. 

I. In a disclosure upon a poor debtor's bond, a surety upon the bond is incom~ 
petent to act as one of the justice:, of the peace and quorum. 

lYinsor v. Clark, llO. 

2. But, if tho debtor take the prescribed oath before two justices of the peace 
and quorum, of whom a surety on his bond is one, the damage for the 
breach of the bond is to be assessed under the provisions of the Act of 1848, 
c. 8?, § 2. lb. 

3. Where, in an action [of tort, the defendant was arrested on the writ and 
committed to prison, but waG subsequently released on giving bond to the 
plai11tiff, in accordance with the provi.sions of § 17, c. 118, R. S.; and after 
judgment was recoverecl against hi_m, neglected to comply with the condi• 
tions of the bo11d; -Held, that suc:::i bond was obligatory as a statute bond. 

Richards v. Morse, 240. 

4. In a suit on such bond, the damages will be the amount of the judgment and 
costs of the action in which. it was given, with the interest t'.rn:reon. Ib, 

(,. By R. S., c. 32, § 33, an execution-creditor, after discharging the debtor from 
imprisonment, may still, under some circumstanceR, have a remedy against 
his estate to be reimbursed for the expenses of supporting him while in 
prison. Spring v. DaviJ, 399. 

6. The claim, however, for such reimbursement arises, under the statute, not 
for expenses paid directly to the jailer, but only tor payments made to the 
town to reimburse them for supporting the debtor upon his complaint of 
inability to support himself. lb. 

7. If an imprisoned debtor, assert that he is unable to support himself in pris• 
on, and that the creditor will be obliged to pay for his board, and the cred
itor does in fact pay for the same, it is infe1Table that the debtor assented 
to such payment, and promised the creditor to refund the same. Ib. 

8. Such an inferred promise is sufficient to support an action by the creditol' 
for the repayment. Io. 
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9. If the obligce, in a poor debtor's boml, rc'ca:<c t',e r,uretie9 and discharge the 
bond, by a writing under his hand, not mlllcr seal, a con:3ideratiou nrny bo 
proved, though none is mentioned in the writing. 

Burrill v, Saunders, 400. 

10. And evidence that such obligce said t:1e bond was sattled or arranged, im-
ports a valid transaction. lb. 

11. So a waiver of the conditinns in suc;1 bond by the obligec, before the time 
appointed for a disclomrc, is effectual wit:1out a c:m,idcration. lb. 

12. It is not a joint relief bond, gi.vcn by all the cxecut,ion-debtor,, as princi
pals but it is a separate boud givrn by each, whic',, under the st1tutc, e,1titlcs 
to a release for arrest. Hatch v. Norris, 4 Hl. 

13. Such joint bond, however, though not a statute bond, is valid at the com-
mon law. lb. 

14. Each principal obligor, in a joint bond, is a surety for his co-oblig~r. lb. 

15. An execution-dcbior's relief bond oblige:, him, within six months, to de
liver him,,elf to the keeper of the jail, uuleG:< he have disclosed hi,, property 

affairs or paid the amount due on the execution. RJUins v. Richarcls, •185. 

16. After tho giving of rrnch a bond uron the cxe~utiou, no action upon the 
ju:lgmcnt cin be mc1,inbine:l, if commc.1c:.l bcfitc t:rn expiution of t\c six 
months. lb. 

17. If a poor debtor, when di,clo·,ing hiri pro,1crty affairs upon a relief bond, 
shows th:ft he has money on hand,,or debt, due to him; and does uot cause 
the same to be appraised and r;et off for t1:e creditor, the bond is forfo:ted. 

Balclwin v. Doe, 494. 

18. Thus, if he have paid in advance to the examining justices for t'.1ccr fees, a 
gre:iter snm than they were alloweLl by hw to recctve, the bond i, fo~foitcd, 

unless he causes his claim against them for reimbursement to be appraised. 
lb. 

19. To the creditor's claim for a forfeiture, in such a case, it is no answer, 
that he might have recovered in a suit against the justices as trustees of the 
debtor. lb. 

20. 'Where a poor debtor makes a disclosure, before two jurstices of the reaecand 
quorum, of property liah:e to attachment, alld tbe same is demanded by the 
creditor within thirty days from the diGclosure, tbe creditor is not restricted 
to the officer's return 0,1 the execution, for pre of of a demalld and refusal 
to deliver the property, hut may show those facts by parol evidence. 

Torrey v. Berry, 589. 

21. If a poor debtor makes a disclosure, and r,till commits a breach of his bond, 
by not deli%ring the property disclo:;ed, though no evidence is oflered of 
the value of such property, the obligce iG entitled to recover the real and 
actual damage upon all the evidence submitted. lb. 

PRACTICE. 

l. A party, after rer;ting his case, and after 1,e ,riHg OIJ])03ing testimony from the 
other side, is entitled to iutrocluce cumuh:·.tvc criclc.ice, t'10ug\ in support 
of a point upon which he hrt<l prev,ou,ly introJuccd evidence; wd,.<ss the 
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Judge, before the opposing testimony was offered, ha:1 given notice tha·t 
such cumulative evidence would be excluded. Moore v. Holland, 14. 

2. It is requisite that a case marked on the county docket, as one in which 
some question of law is to be settled, should be transferred to the next law 
~erm. Farrin v. Kennebec 1 Portland Rail Road Co., 34, 

3. If not so done, the Judge afterwards presiding at the county court may enter 
such judgment as to law and justice may appm:tain. lb. 

4. Thus in an· action marked " law" upon the county docket, which the plain
tiff neglected to enter at the law term, though there be a suggestion that the 
omission occurred through mistake or inadvertence, a nonsuit may be legally 
ordered. lb, 

See EQUITY, 7. ScIRE FAcIAs, 1. 

PRESUMPTION OF PAYMENT. 

1. Until the expiration of twenty year3 from the ren°dering of a judgment, 
there arises, from lapse of time, no degree of presumFtion tb.at the judgment 
has been paid. Thayer v. Nlowry, :287 .. 

2. If, from the payment of State taxes for a succession o.f year3, there arises a 
presumption that the tax of an earlier year had been paid, that pre3u111ption 
may be repelled by prnof. Hodgdon v. Wig/it, 326. 

·3, In ascertaining whether the tax of such earlier ye;u- was or IIVD.S not paid., 
the books kept by the State Tre:isurer, may be receive:l ii1 evidence. lb.. 

See PAYMENT, 6, 7, 

PROBABLE CA USE. 

See MALICIOUS PROSECUTION. 

PROMISSORY NOTES. 

See BILLS AND. PROMISSORY NoTllS •. 

RECOGNIZANCE. 

See FORCIBLE ENTRY, 1, 2, 3 •. 

REFERENCE AND REFEREES. 

See AwAirn. 

RENTS AND PROFITS. 

1. To entitle a demandant to r2cover for rents and profits in a writ of en try
he must set forth a claim for them in his declaration, 

Larrabee v. Lumbert, 440. 

2. In such action, the rents an:l profits, though specially ,kc'.ared for, are-re-
coverable only up to the date of the ·writ. lb. 
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3. Rents and profits accruing before ti1at date, cannot be sued for and re-
covered in any subseg_uent action of any form. lb. 

4. For rents and profits accruing su'1se7u3ntly to the date of the writ of entry, 
and prior to the time when po3seiGion is taken by the demandant, a recovery 
may be had in trespass for mesne profits. lb. 

REPEAL. 

1. The repeal of a penal statute defeats all pending prosecutions. 
I-leald v. T~e State, 62. 

2. Such repeal precludes the rendition of a judgment, although a nolo con-
tendere had been pleaded prior to the repeal. · Ib. 

3. If, subsequently to such repeal, a sentence be imposed upon such a plea, 
the proceedings may be reversed on writ of error. lb. 

4. A_n action properly commenced uncler_ c. 19G, § 7, of laws of 1850, and pend
ing in Court at the time of the enactment of c. 29, of laws of 18.53, is main-• 
tainable, nothwithstanding the ith § of former Act was repealed by c. 284, 
of laws of 1852.-RrcE, J., dissenting. 

Inhabitants of Plantati'on No. 9 v. Bean, 359. 

/5. An action, properly commenced by authority merely of a statute, cannot be 
maintained, if at the time it comeG on for trial, the statute auti'lorizing it, 
has been repealed, without any exceptions as to actions pending. 

lnha/,itants of llfcicnawhoc Plantation v. Thompson, 365. 

6. In· deciding a question raised at the trial of an action, reference can only be 
had to the law as then existing, and no subsequent legislative Act can have 
any effect upon its determination. Jq. 

REPRESENTATION. 

See SALE, 11, 12, 13, 14. 

RESERY ATION. 

See GRANT, 2, 3, 4, 5, 6., 7. 

RES GEST.LE. 

See EVIDENCE, 7. 

RETROACTIVE STATUTES. 

1. A.11 action, jJror,erly commenced by authority merely of a statute cannot be 
maintained, if at the time it comes on for trial, the statute authorizing it, 
has been repealed, without any exceptions as to actions pending. 

Inhabitants of 1lictcnawhoc Plantation v. Thompson, 365. 

2. In deciding a question raised at the trial of an action, reference can only be 
had to the law as then existing, and. no subsequent legislntive Act can have 
any effect upon its determination. Ib. 
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HEVIEW. 

1. Tiy It. S. c. 1'23, § 4, no review shall be grantC'tl until due notict· h:,s been 
given to tl:c a,lvcr.,c: p1rty. Colby v. JJc,-11i,, 0, 

2. A no1 ic0, allowing such time a:, the law prc;;cribc,. for parties iu ot,:l'r cases, 
and returnable when the rc:;pond('nt may be heard, whether at the same 
term or :moficr, is all that is rcquirc,l. lb. 

3. U ndcr tlie statute of 1852, th: granting of writs to review judgments agai112t 
ecrtilicatcd fiunkrupts, is not at the di,scrction of the C0urt. lb. 

4. The statute is impcrat,vc as to all ca:;c:i coming within its purview. lb. 

6. It operates on remedies only, and uot on rights, and is, therefore, not liable 
to the charge of unconstitutionality. Jb. 

6. It allows no limitation to the time within which the review may be sought. 

lb. 

7, It ,vas repealed in 1853, but the repeal cxccptc:l all "actions pcucling." 
'Within that exception, petitions for review were embraced and saved. I}. 

RIGHT OF EXTRY. 

See RENTS AND l''1wr1Ts, 1, 2, 3, 4. i'\mzrn, &c. 7. 

ROADS. 

Sec WAYS, 

RULES OF COURT. 

Sec IlrLLS AND PrwMISSOHY No'J'ES, 12, 13, H. EvrnENCE, 2, 3. 

SALE. 

1. The payment and acceptance of the price of a vessel arc sufficient to com
plete the sale, as between the seller and the purchaser, without any bill of 
sale or otl:er written instrument. Metcalf v. Tayl;r, 28. 

2, Of the const1·uction of a contract, whether it constitutes a mortgage, or 
a contingent sale, or a contract to sell. Ib, 

3. A Gale of goods may be valid between the vendor and vcnclce, though made 
with a design by both of them to defraud the creditors of the vendor. 

Thompson v. Jioore, 4 7. 

4. In a suit by the vendcc, for the value of the goods, against a third person 
who had appropriated them to his own me, the plaintiff's fraudulent design 
in purchasing the goods cannot Lo set up as a dcfe1,cc. lb. 

6. The sale of a vessel, like that of any other Ptrson,11 chattel, may l:e effected 
verbally and without writing. Chadbourne v. Dancw1, 80, 

6. Iu relation to a sa~c 11y the L1.11d Agent of propctty bclongini to t: o State, 
,vhic~1 he \VU.-i aut~1orized to 1nakc n~ily upJn certa~n 1;rc~~criLe<l 1~u1.:Ec Hotifi
catioll:,, it is competent for the Lcgidaturo to r:,tify the sale aud co,1fmn the 
conveyaDcc, althcugh the pn·scTiLcd notificatjonr; tad not teen givrn. 

florlgdon v. Wiy!:t, 327. 
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7. The sale of personal property, in the possessio~ of the vendor, at a fair 
price, raises a warranty of title. Httntingdon v. Hali, 501. 

8. But, if the property be not in possession of tl:e vendor,, imd if there be no 
assertion of ownership in him, no implied warranty of title arises. lb. 

9. In such a sale, the maxim, caveat emptor, applies. lb. 

10. A contract signed by a party upon receiving the possession of personal pro• 
perty, and containing his promiee to pay for the samo, and also an agree
ment that tl:e property shall remain tl:e property of the oilier party till 
the payment should be made, is not a bailment but a conditional sale. 

Bryant v. Croshy, 562. 

11. If ouch a contract, though not signed by the -'endor, descricetl:e property 
as "in goocl order and condition," such description is equivalent to a repre
sentation, and, if he knew it to be untrue, will vacate the contract. lb. 

12. But, though untrue, it will not have that effect, unless, at the time of mak• 
ing it, it was known to be untrue. Ib. 

13. A surety cannot be dischargccl on the ground of fraudulent reprecentationa 
made to his principal, except when that principal would be. Jb. 

14. That couceo.lment by a vendor in the sab of goods, which would entirely 
discharge the surety of the, venclee, is a concealment of £act.3, known to 
the vendor and not known to tl1e vendee or hfo surety, being factrJ of a 
character to increase materially the risk beyond that assumed in the usual 
courGc of business of that kind, the vendor having a suitable opportunity 
to make them known. lb, 

S,m PARTNERS, &c., 10, 11, 12, 

SCIRE FACIAS. 

It fo a general rule, that, in scire facias, no grnund of defence is open, which 
might have been taken in fie original suit. Srnith v, Eaton, 298, 

See TRUSTEE PitocEss, 12, 14. 

SEAL. 

In a criminal prosecution, a warrant issued by a magistrate, without a seal, 
is void. State of Maine v. Drake, 366. 

SEIZIN AND DISSEIZIN, 

1. Before the enactment of R. S., a disseizin of the owner of land could only 
be effected, by one holding it adversely to his title. 

Gray v. Hiitcliins, 142. 

2. The owner of lands in possession of another, before the R. S., when such 
poosession was not adverse, migllt make an effectual conveyance of the land. 

lb. 
\ 

a. If one enters and occupies land, under a bond from the owner to convey 
upon certain pa)'Illents being made, he cannot set up such possession as 
11dvP.rse. lb. 
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4.. Wl:crc the tc1rnnt clai_ms tit'.c to land by advers3 possession, evidence how 
the land was run out and monuments cstablis"bec1, when he cmtcrcd ui:on it 
under a contract witll tl:..c owner,1, i.G imn1aterialJ u:nd muy rightfully Ce ex~ 
eluded. Ib •. 

5. The grantor could not by his testimony limit the effect of bi3 deed. lb. 

6. The common law doctrine, that a disseizee of land cannot convey, has been 
·abrogatecl by statute. Pratt v. Pierce, 448. 

7. A clioscizee, if he have a right o.f entry, may convey. Ib. 

8. Prior to the ReviGed Statutes, a ilisscizce of land could make no valid con-
veyance. Buck v. Bahcock, 491. 

9. To a deed made prior to the ReviGcd Stat-,1tes by a disseizee, theGc statute3 
imparted no new cf!iciency. lb. 

SET-OFF. 

1. \IVr.ere, in ·a suit upon several distinct inclebtments, a Get-off claim is allowed 
by tr.e jury, the law i:resumes the amount to have been allowed ratably 
upon each of the indebtmcnt3. · Franklin Bank v. Cooper, 221. 

2. A surety upon one of Gueh indebtment:1, has no right to claim, that such set-
off cc applied by priority, upon that particukr indebtment. lb. 

SETTLE:Y.IE'N'T. 

l. Ily R. S. c. 32, § 1, mode 2, "legitimate cbilclren shall follow and have the 
sectlcment of t:ieir fat".:cr, if he have any within the St~te, until they gain a 
Gettlcment of their own ; but if he have none, they shall in like manner 
:follo-;v and have the settlement of their mother, if she have any." 

Augusta v. Kingfield, 236. 

2. If the fatter of t1JC pauper never had any settlement in the State, and has 
volunt:u:ily and absolutely abandoned ancl deserted his wife and left the 
State ; while he is Ii ving, she can g~n no sett! ement i.:ndepemlent of her 
husband in her own right. Ib. 

3. And if she marry anot:1Cr illegally, while her firnt husband is living, she 
can aquire no dghts by rasiclence under that association. Ib, 

4. But her settlement, at the time of her man-iage, is not lost or suspended 
by marrying one having no settlement in the State. lb. 

6. \Vhere the motlier of the paur:cr at the time of her marriage lived with her 
father, who had a settlement in the town w.herc they lived, this will not 
authorize the Court to infer that the mother had a derivative settlement 
from her father. Jb. 

6. A domicile, 1:eing once fixed, is decmec1 to continue until proved to have 
been actually changed. Brewer v. Linnaeus, 428. 

7, The residence of the wife, (her husband being more than twenty-e>ne years 
of age,) is prima jacie evidence of his domicile, and in the absence of con-
trolling proof is conclusive. Ib. 



INDEX. 641 

8. Ab,enceg for longer or shorter period,, for temporary purposes, clo not change 
the domicile. lb. 

!l. Thm an enlistment and service for five years in the army, do not nccc3rmrily 
show a change of domicile, Jb. 

SHIPS AND SHIPPING. 

L If, between part owners of a vessel, the respective claims growing out of her 
employment have been lir1uidated, the balance due to either may be recover-
ed by action at law. Chadburne v. Duncan, 89, 

2,, Persons, severally owning distinct fractional parts of a vessel, and sustain
ing no additional relation to each other, are merely tenants in common. 

McLellan v. Cox, 95, 

3. A declaration made by one of such part owners or tenants in common, ad
mitting a joint liability of all the owners, is not admissible as evidence 
against the others. Jb. 

4. The existcnee of a commun-ity of intei·cst among such owners, unless it be 
shown to be a joint interest, will not constitute the declarations of one of 
them to be evidence against the others. Ib. 

SHORE. 

See BouNDARrns OF LAND, 1, 2, 3. 

SLANDER. 

L In a suit for slander, a count setting forth that the defendant had charged 
the plaintiff with the commission of a crime, by its general designation, is 
sustainable, though specially demurreu. to. True v. I'lumley, 466. 

2. Under such a general count, the Court may, on motion, order a specification 
of the words, which the plaintiff proposes to prove. Ib. 

3. From words, in themselves actionable,, the hw implies malice, and that some 
damage arises therefrom. lb. 

4. In addition to this implication of malice, a plaintiff may prove express malice, 
whereby to increase the amount to be rceovcrcd as damage. lb, 

5. For this purpose, he may prove that the defendant after action brought, re
peated the slander. In such case, however, the repetition of the slander 
is not to be viewed as a substantive ground of recovery. It can go only 
to illustrate the motive of the former speaking, for which the action was 
brought. lb. 

6. In a subse1uent suit for such repetition of the slander, it is no defence that 
the repetition was proved in the former suit, if it was so done for the sole 
purpose of showing malice in the original speaking, Jb. 

7. To assert that A. B. "committed the crime, or he would not ha;-e done that 
other act," is a charge that A. B. eommittecl the crime. Jb. 

VoL. xxxv1. 81 
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8. A c:C,arge that a illITried fema'.e is " a bud wom::m, and has dealings with 
other men be3idG.'.J her husband, and is not very p:i.Tticufar with whom,"-' 
does net amount to the charge thett she ,i iG a ,;vl:orc." lb. 

O. In Glander, brought by a o.arricd female, one cotmt wc.c for cliarging upon 
her the cri1ne of adultery, another fOr charging that she was o. where; -
Helcl, that proof of the adultery would defeat a recovory upon the first 
count, and would mitigate, but not defeat, a reco,ery of damage upon the· 
other. Ib. 

10. In an acLion of sfandm,, it is inclispenGable that the Judge prese:it to the 
jury the rule of law by which their aGG€G3TICllt of dumage 3houlcl be made. 

Ib. 

H. In cuc}1 an action, it iB proper that the jury, in aGsessing the damage, 
should regard the probable future as well as the actual past. lb. 

8PIRITUOUS LIQUOR. 

). A judgment against the accused 1.rnder the_ Gbtnte of 1351, c. 211, § Il, is re
versible for euor, if neither the complaint nor the judgment shows, that the 
liquors were intended for s11le in the city, town or place where they were-
kept or deposited. Barnett v. The State, 198. 

2. The penalty for illegally selling spii:ituous liquor may be recovered by action 
of debt or by complaint. Hanson, on habeas corpus, 426. 

3. "When recovered by action before a juctice of the peace, the judgment is to 
be enforced by execution in the common form. Ib. 

4. In cuch a c,we, the imuing a mittimuo by the juctice foT a commitment to 
the jail is unauthorized. Ib. 

IS. By the statute of 1346, § § 11, 12, if a psrnon had received raymcnt for 
liquor sold by him in violation of law, foe areom1t migo.t be recovered of 
him in a ouit at law by one to whom the purchaser was ii,dected. 

Webber v. Williams, 612. 

6 .. In such a suit, brougllt against o. co-partnership, there is a failure of proof,. 
that the sale was in violation of law, if one cf the co-part::iem had license 
to make such sale□, unleos it be shown, tlw.t the sale was made by the other. 

Ib. 

1. In such a c11se, the presumption of law ie, that the sa1e was macle by the' 
co-part11er who had a right to make it. I'o. 

See ATTACHMENT, 7, S, 9, 10, 11. 

STATUTE OF FRAUDS. 

The mother of defendants was in foe occupation of foe plaintiffs' hour;e, at alt 
agreed yearly rent, and the defendant.,, by i;urol, promised to pay the rent 
so long as she should occupy it; Held, that this was but a collateral promire 
IID.d therefore void. Moses v. Norton, 113. 
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STATUTE OF LIMITATIONS. 

It ia the lex Jori, and not the lex loci contractus, by which the plea of a lixn-
itation-bar is to be adjudicated upon. Thibodeau v. Levassuer, 362. 

STOCKHOLDERS. 

See CORPORATIONS. 

STREETS. 

1. The proper width of a street must depend upon the amount of travel pass
ing over it, upon the busine.s.~ trnnsacted in it, and upon the comfort of 
those residing or doing business upon it. Baldwin v. Bangor, 518. 

2. With a view to such 'uses, the authorities may rightfully locate streets in 
different parts of the city, varying much in their widths and consequent 
acco=odations. Ib. 

3. The Act of 1845, c. 256, relating to the city of Bangor, referring to the legal 
voters the necessity or expediency of erecting public buildings or ma.king 
public improvements, which should require an expenditure exceeding three 
thousand dollars, does not apply to the establishment of public streets. 

Ib. 
4. To obtain a decision whether the proceedings in establislling streets have 

been legal, the process is by certiorari. lb. 

15. Upon a bill in equity brought for such purpose and praying injunction, 
the proceeding will not be examined. lb. 

SUNDAY. 

See' LoRn's DAY. 

SURETY. 

1. It is a fair presumption that one, becoming a surety, does it upon a belief 
that the principal parties are conducting in the usual course of business, sub
jecting him only to the ordinary risks attending it. 

FrankJ,in Bank v. Cooper, 179. 

2. To accept a surety known to be acting upon a belief, that there are noun
usual circumstances by which his risk will be materially increased, while the 
party, thus accepting knows that there are such circumstances, and with
holds the knowledge of them from the surety, though having a suitable 
opportunity to co=unicate them, is a legal fraud, which discharges the 

=~· A 
3. If, at the time of paying the debt for another, a surety shall receive from R 

third person, a note or contract to pay him. the amount, so paid as suret 



644 INDEX. 

that such note or ,contract w,w rcccivccl in payment, is a presumption of 
law. Parldmrst v. ,Tackson, 401. 

4. And if the surety would aYoid that presumption, he must show by proof, 
that it was receiyccl as collateral security. lb. 

§. A surety cannot be discharged on the ground of fraudulent ropre,;entations 
made to his principal,. except when faat principal would be. 

Bryant v. Crosby, 56'.l. 

6. That concealment by a vendor in the sale of goocls, which would entirely 
discharge tho surety of tho yendcc, is a concealment of facts, known to 
the vendor and not known to the vcndeo or his surety, being facts of a 
character to increase materially the risk beyond that assumed in the usual 
course of business of that kind, the vendor having a suitable opportunity 
to make them known. lb. 

7. After chattels have been deliyercd by the principal in part payment of his 
note, it is competent for him to adjust their value with the payee, and his 
written admission upon the contract of the amount remaining due, will, be 
binding upon his surety, unlc3, there be proof of error or fraud in making 
a ~ 

See BOND, 3. EXECUTOR AND ADMINISTRATOR, 5, 7. Poon Dm1ToR's BoNDs, 

9, 12, 13, 14. 

TAXES. 

1. A party claiming to hold la:t1d under a sale for the payment of state or 
county taxes, must, in ccplity as well as at law, prove the facts necessary bi 

establish its validity. Howe v. Russell, 115. 

2. A sale ofland by the town collector for the payment of delinquent taxes 
will convey no title, unless the rnquisite preliminary proceedings be proved. 

Stevens v. McNamara, 176. 

3. The capital stock of a bank can only be assessed once, and that upon the 
stockholders to the value of their shares.• Augusta Bank v. Augusta, 255. 

¼. But property composing no part of its capital, so held by a bank, that no 
other person or corporation could be legally taxed for it, as owner, is liable 
to be assessed to such bank. lb. 

5. Thus, shares of a rail road corporation, which it may hold by an absolute 
title, may rightfully be assessed to the bank. lb. 

6. And parol evidence, that the absolute title was intended to be a conditional 
one, is inadmissible. lb. 

7. A corporation owning personal property, not composing a part of its capital, 
is liable to be taxed for it in the town of its established place of business. 

lb. 

8. If from the payment of State taxes for a succession of years, there arises a 
presumption that the tax of an earlier year had been paid, that presumption 
may be repelled by proof. Hodgdon v. Wight, 326. 

9. In aseertaining whether the tax of such earlier year was or was not paid,. 
the books kept by the State Treasurer, may be receiv()d in evidence. lb. 
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10, The assessment and collcctiou of State taxes for several succccr.ive years 
after a forfoiture to the State had accruccl for t1~c non-payment of a previous 
year, are not to be dccmccl a waiver of tl1c forfeiture. Jb. 

ll. Such subsequent assessments and collections might, perhaps, be co rniclered 
a pledge that the State woulcl still allow the proprietor to redeem against the 
forfeiture. Jb. 

12. A statute, passed several years after such a forfeiture had accrued, and al
lowing the lancl to be redeemed within a limited time, may be taken into the 
account to show that the State never intended to preclude the proprietor from 
redeeming. Ib. 

13. But, under the lights of such a statute, the State, by continuing to assess 
and collect the subsequent taxes, cannot be considered to have waived ita 
claim to the forfeiture further than it has manifested its intention to do so 
by its enactments. Ib. 

14. A sale of Janel for the non-payment of a tax upon an inhabitant, in which 
he was assessed not only for his own Janel, but for land which he never own-
ed, or occupied, or claimed, is merely voicl. Barker v. Blake, 433. 

TENANCIES AND TENANTS 

1. The lessee of a farm, by parol, where the rent is payable yearly, must have 
three months notice to determine his tenancy. Young v. Young, 133. 

2. A conveyance of tho estate, by the landlord, will not impair tho right secured 
by the provisions of the statute to a tenant at will. lb. 

3. Nor will the commission of waste terminate his tenancy. lb. 

4. An estate at will, existing under the statutes of this State, gives to the ten
ant rights for a period after a written notice to quit, of eg_ual validity with 
those acquired unclor a written lease for a like period. lb. 

6. And until such tenancy is terminated, trespass quare clausum cannot be 
maintained by the owner against him. Jb. 

6. In a complaint for flowing land owned by tenants in common, by means of a 
mill-dam, all the co-tenants must join. Tucker v. Campbell, 346. 

7. Such a process, brought by one of tho co-tenants alone, cannot be main-
tained. lb. 

TENDER. 

See TRESPAss, 2. 

TREASURER OF A CORPORATION. 

See GEORGES CANAL COMPANY, 
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TRUST AND TRUSTEE. 

1. A trustee of real estate, when required by a comt of equity to convey to the 
ccstni que trnst, is bound to insert in the cou-veyance a covenant of warranty 
against per:Jons cbiming under hi~self. Dwinel v. Veazie, 509, 

2. By a conveyance of laud to one, upon a valuable consideration paid by 
another, an equitable trust is created. Ib. 

3. In order to tl1e creation of such a trust, it is immaterial at what time or 
in what mode the consideration was paid to the grantor. Jb, 

4. Where a person, in the possession and improvement of an estate, claiming 
to be the agent of the owner, neglects to keep an accurate account of the 
income and expenditures pertaining thereto ; in stating the account between 
them, the master may reject the account presented by the trustee, and ex
ercise a sound discretion upon the whole evidence before him, in charging 
the trustee with the income of the estate, and allowing him for such charges 
and disbursements, as shall appear to be reasonable. Mille,· v. Whittier, 577. 

5. Where there is fault on the part of the owner in not complying with his 
contract, although no proper account has been kept by the trustee, he is not 
chargeable with the utmost that might have been made out of the estate. 

lb. 
See EQUITY, 31. 

TRESPASS. 

1. Of invohmtary trespasses and those committed by negligence or mistake. 
Brown v. Neal, 407. 

2. Chapter 115, § 22, of R. S. as amenc1ec1 by the Act of amendment, author
izing a tender of amends for trespasses committed by negligence or mistake, 
has reference to the act of trespass, and not the reasons or motives of the 
trespasser.-HATHAWAY, J., dissenting. Ib. 

3. The contractors with a town to make and open a county road, which is ob
ligatory upon the town to build, are not restricted in reference to suitable 
means in which to effect their object, provided opportunity is given to the 
owner of land over which it passes to take from the land such things as he 
has a legal right to do. Wight v. Phillips, 551. 

4. And one invited by such contractors to pass over the road while in process 
of construction, to test its sufficiency, is not liable to an action of trespass by 
the owner of the soil. Ib. 

See TENANCIES AND TENANTS, 5. 

TRUSTEE PROCESS. 

1. Whether a person is chargeable as trustee, must be determined by the facts, 
existing at the time of the service of the trustee process. 

JYiaee v. Heald, 136. 

2. A mortgagee of personal property is not chargeable as trustee of the mort-
gager, when he has no other possession of the property mortgaged Ib. 
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3. A party summoned as trustee, while it is contingent whether he will be in
debted to the principal defendant, will be discharged. 

lVitliams v. AnclroJcoggin es Kenne/Jee Rail Road Co., 201. 

4. The changing of such a contingei1cy iiito an absolute indebtment, afte1 · the 

sci-vice upon the trustee, though before the Judgment, will have no effc ct to 
render the trustee chargeable. lb. 

5. A Rail Ro:i.cl Company h[td contracted to pay, on a specified day of each 
month, seventy-five per cent. of the work clone by their employee in the pre
cedi.:ng mouth, upcn a stipulation that the balance should l;e rctaiuecl as a fer: 
feiture, if the employee r;houlcl foil to fulfil his po.rt of the contract ; - Held 
that, while the employee's part of the coub:act remains unfulfilled, the con-
tingent twent1i-:6.ve per cent. is not attachable by trustee process. JI,. 

6. Where, by such contract, fhe vulue of the whole month's woTk is to be esti
mated and certified after the encl df the month, before any payment for it is 
to be made, no indebtment for any part of it ariser, before the month has ex
pired; and, theTefore, no part of Sl,ch value can be secured by summoning 
the company as 'trustees befoTe tl1e mouth has cx11ired. Ib. 

7. Upon money in the hancfo of one adjnclgecl trnstce to the principnl cle:'end
ants, interest is taxable against him fro;n the time of demand made upon him. 

lb. 

3. Persons summoned as trustees to the pTincipal defendant are parties to the 
s-tlit. Dennison v. Benner, 227. 

J 
D. They are narties adveroe to the plaintiff. Ib. 

10, The Court hn.3 no jurisdiction of a tJ:ustee. suit. in Tlbich it n.ppcar:3 t]~at tb.e 
clebtor and trustees all reside out of the St::ite, and l1ave no property in it. 

Smith V- Eaton, 298. 

11. Such a suit, if the objection be ·scasoirn.bly taken, will be abated. lb. 

12. It is no valid objection to a trustee's cli:;closui-o o::i scfro facias, that it wao 
ro:1cle before a j nstice of the pe::,,~e. lb. 

l:J. It is a genern.l rule that in ::;cire facias, 110 ground of defence is opm1, 
which mi;;bt ha-ve been taken in tbe crit5ina.l r;uit. Ib. 

14. "\Vhethcr a trustoc, -w-ho hao ;_;u.frcrecl a defa,ult i:a the original suit, can by 
a Cliaclosurc on sc£refacias tak-'.; objcc~ion to the jm·irK1iction; qncra. lb. 

15. Prope:Ity l:elonging to a ryident of :N e\V Brv.ns1Tick, and Gituatec1 within 
the territorial juxfadiction of tha:t Province, u1Jon his obt:.iining. a certificate 
of bankruptcy under its bws, i3 thereby trJ.nGi'cl'l'ed to his aGsignec. lb. 

16. After such a transfer, one who hacl b,en indebted to the b:mkrupt, being 
no longer accountable to him, can.11ot be chn.rscd a:1 trustee in n. ::iuit agn.inot 
him. Jb. 

17. In some classes of cases, a defond:mt in one suit may be sued in another 
suit as trustee of the person viho ,-;ras pl::i.intiJf in the former suit. 

HcA.l!isto,• v. Fw·long, 307. 

18. Such suit aga.inst the defendant as trustee 011erntc3 as :m attachment of the 
fund in his hands. lb. 

19. After auch attachment has e:;:pired, the lrurJtcc suit cannot delay or impair 
the Tight of the plaintiff in the original suit in obtv.ining judgment and exe-
cution against the defendant. Ib. 
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20. Such an aitachment expires, unless within tl1irty day3 from the jutlgment, 
a demand on the execution be made upon the trustee. lb. 

21. The statute protect, from the trustee proccs3 the avails of one month's 
personal labor of the principal defendant. Lock v. Johnson, 464. 

22. A trustee, indebted to the principal defendant for his personal labor, is 
bound to disclose not only the indebtedneGG, but also that it accrued for 
such labor. lb. 

23. If he do not disclose that it accrued for such labor, a judgment against him 
as truGtce will furnish no protection in an action against him by the laborer 
for the services. lb. 

See CoxTRACT, 8. 

VENDOR. 

See VVARRAXTY, 1, 2, 6. 

VERDICT. 

l. In a verdict, which was prepared by the jury, there wan au accidental omis• 
sion to insert the amount of damage which they had a,,,o-reed upon : - Held, that 
in taking the verdict, it was rightful in the Court to authorize the jury to in
sert tc e amount, though, after sealing it up, they had separated for the 
night by leave of the Court. Doe v. Scrilme1·, 168. 

2. Where conflicting testimony upon the question at fooue is submitted to the 
jury, f;e Court ha.ve no authorlty to set aGide the verdict, unless it manifestl31 

was found from prejudice, bias or improper influence, or by a mistake of the 
facts or law of fie case. )Yest Ga,·dinei· v. Farmingdal:J, 252. 

3. In a civil suit, on an issue received and discuseecl by the jury on Satur
day, tteir vcrflict may l:e affirmed and recorded on the next Court day, 
thou6h it was finally agreed upon and sealed up bn the morning of Sunday. 

True v. Plumley, 4GG. 

4, A jury, after scaling up their verd:ct and separating, cannot l:c sent back to 
reconsider it, except 1:y conGcnt of parties. lb. 

VESSEL. 

See ATTACHMENT, 1, 2, 3, 4. Smra AND SHIPPING, 1, 2, 3, 4. 

WARRAXT. 

In a criminal prosecutio:-, a warrant issued by a m~g·strate, without a Geal, is 
void, State v, Drake, 366. 

Sec ARREST, 1, 2, 3, 4, 5. 
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WARRANTY. 

1. The sale of personal property, in the possession of the vendor, at a fair 
price, raises a warranty of title, Hunting!lon v. Hall, 501. 

?,, But, if the property be not in possession of the vendor, and if there be 
no assertion of ownership in him, no implied warranty of title arises, lb. 

3. In such a sale, the maxim, caveat emptoi•, applies. lb. 

4. A public road is an easement, the existence of which over a part of a lot 
of land conveyed by deed, with covenants of warranty, is a breach of those 
covenants. Haynes v. Young, 557, 

5. A bond given by one, in his capacity of administrator, to convey land of' 
his intestate by warranty deed, is unauthor.ized, and will not bind the estate. 

JYiason v. Ham, 573. 

WASTE. 

See ExEcu'I:oR AND AmdINISTRAToR, 2. TENANCIES AND TENANTS, 3. 

WAYS. 

1. The statute imposes upon a town no liability for any defect or want of repair 
in its public roads, so long as they are kept in a condition safe and conve• 
nient for travel. Peck v. Ellsworth, 393. 

2. The sections fifty-seven and eighty-nine of R. S., c, 25, entitled "of"Ways," 
are in harmony. They are counterparts to each other. lb. 

3. If, from an omission on the part of a town to keep in repair its culvert under 
a public road, an injury accrue to the neighboring land from a flowing back 
of the water, the remedy, if any, against the town, is only at the common 
law. lb. 

4. When such back-flowing ari~es from an obstruction placed in the culvert by 
a mere wrongdoer, the town cannot be held liable for the injury either by 
statute or the common law. lb. 

5. The contractors with a town to make and open a county road, which is 
obligatory upon the town to build, are not restricted in reference to suitable 
means in which to effect their object, provided opportunty is given to the 
owner of land over which it passes to take from the land such things as 
he has a legal right to do. Wight v. Phillips, 551. 

6. And one invited by such contractors to pass over the road while in process 
of construction, to test its sufficiency, is not liable to an action of trespass 
by the owner of the soil. lb,_ 

See WARRANTY, 4, 

Vot, xxxtt. 82 
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YvILL. 

1. Construction of a will. Dow v. Dow, 211. 

2. "\Vhcthcr the word. "be,rucath" means the same as "uevisc,'' when used. in 
a will, i, to be clctcrm,nccl, by the connexion in which it is found. . lb. 

"\YITNESS. 

See PARTNEmt, &c. 17, REPLEYIN BoND. Smzrn AND DrnsmzIN, 5. 

WRIT OF ENTRY. 

See R1mTs AND PnofiTS, 

CERTIORARI. 

[ Accidentally omitted in regular course.] 

5. To obtain a decision whether the proceedings in establishing streets have 
been legal, the process is by certiorari. Baldwin v. Bangor, 518. 

6. Upon a bill in equity, brought for such purpose and praying injunction, the 
proceeding will not be examined. Ib, 

.. 




