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have a judgment rendered in their favor, the record does not 
show, that they have obtained or become a party to such a 
judgment. It fails to do so ; and they therefore fail to estab­
lish the issue, which they have joined. If the order were in 
other respects sufficiently formal and regular it might be true 
also, that an action of debt might be maintained upon it by 
the plaintiffs by virtue of the statute chap. 99, sect. 21, with 
a special declaration setting forth the order of the Commis­
sioners, and that the plaintiffs were by law entitled to the 
money ordered to be paid accompanied by other suitable aver­
ments. Such a declaration would present the question as yet 
undecided, whether the plaintiffs were by law entitled to the 
money. The present declaration presents that question as 
already decided by a competent tribunal. 

In the case of Hardy v. Call, 16 Mass. 530, a judgment 
appeared to have been rendered against an administrator for 
costs "in his said capacity of administrator." A writ of sci. 
fa. recited a judgment "against the goods and estate of the 
intestate in the hands of Call." To this there was a plea of 
no such record, and joinder. The decision was, that the issue 
was not proved. It was also stated, that an action of debt 
might have been supported upon that judgment by a suitable 
declaration. 

The exceptions are sustained. 
The case being before this Court for decision and no ques­

tion of fact being presented for decision by a jury, the de­
cision of this Court is that a nonsuit be entered. 
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WALKER versus DAVIS o/ al. 

The indorsee of a note, negotiated to him before its pay-day, in the regu­
lar course of business, and without knowledge on his part of any fact, by 
which it might have been defeated in a suit between prior parties to it, 
cannot be affected by such a fact, if it existed. 

In a suit by such indorsee upon the note, evidence to prove such a fact is 
therefore inadmissible. 

If there be no evidence of the time or circumstances of the indorsement, or 
of knowledge by the indorsee of any infirmity in the note, the presumption 
of law is, that the indorsement was made prior to the pay-day, and in the 
regular course of business, and without knowledge on the part of the in­
dorsee, that the note was subject to any pre-existing equities. 

ON ExcEPTIONs from the District Court, R1cE, J. 
Assu111PsIT. 
The plainti~, as indorsee held two small notes, payable to 

bearer, one of them being against William Davis, the other 
against Aaron Davis, the father of William. William guaran­
tied the payment of the note against his father, and judgment 
in favor of the plaintiff was recovered against him for the 
amount of both notes. This judgment with its interest and 
cost, amounted to about $117, and was paid as early as Feb­
ruary, 1849, to Hiram 0. Alden, Esq., one of the plainti~ 's 
attorneys. The note against Aaron Davis was originally for 
$29. 

In Augu~t, 1848, Mr. Alden and his co-partner, Mr. Crosby, 
recovered judgment of $59,39, damage, against Aaron Davis, 
upon that note, and upon certain money counts. 

Upon this judgment, a note of $22,28 was given in May, 
1849, signed by said William and Aaron, and payable to 
Alden & Crosby, or order. It was indorsed to the plaintiff, 
and this suit is founded upon it. 

A witness for the defendant testified that he paid to Mr. 
Alden the $117, upon the first judgment; and that Mr. Alden 
said that that judgment included both the note against W il­
liam and the guarantied note against Aaron. It was then pro­
posed to prove by the witness, what further Mr. Alden then 
said as to the appropriation of the money. This was proposed 
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for the purpose of showing that the whole of the last judg­
ment (that which Alden & Crosby had recovered,) as well as 
the first judgment had been fully paid. 

The evidence was objected to, and the Judge exclud­
ed it. 

The verdict was for the plaintiff, and to that exclusion of 
the evidence, the defendant excepted. 

Williamson, for the defendant. 
Mr. Alden was acting as attorney to the plaintiff, and with­

in the scope of his authority. His declarations were there­
fore admissible. They were also admissible as a part of the 
transaction. 1 Greenl. Ev. sect. 108-113; 2 Stark. Ev. 
43 and 60 ; 13 Maine, 386. 

G. W. Crosby, for the plaintiff. 

WELLS, J., orally. -Evidence was offered to prove that 
the note was given without consideration. Was that evidence 
admissible ? 

It is a rnle of law, that the indorsee of a note, negotiated 
to him before its pay-day, in the regular course of business, 
and without knowledge on his part of any facts or equities by 
which it might have been defeated in a suit between former· 
parties to it, cannot be affected by such facts or equities. 

In a suit by such an indorsee upon the note, evidence to 
prove such facts or equities, is therefore inadmissible. 

In this case there is no evidence as to the time when, nor 
of the circumstances under which, it was negotiated to the 
plaintiff. 

In such a case, the presumption of law is, that it was nego­
tiated before the pay-day, and in the regular course of busi­
ness. Neither is it shown that the plaintiff had a knowledge 
that the note was given without consideration ; and such 
knowledge is not to be presumed. The evidence offered was 
therefore properly excluded. 

The declarations of Mr. Alden, proposed to be given in evi­
dence, were made when he received the money for the first 
judgment, as early as February, 1849. But the note in suit 
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was not made till May, 1849. It is not perceived that his 
declarations, made prior to the inception of the note, could 
impair the rights of an innocent indorsee. 

Exceptions overruled. 

BARTLETT versus MAYo, Adrninistratri:i:. 

A party may introduce a paper, drawn up in the handwriting of the other 
party, though not signed by him, with a view to connect it with other 
evidence, to establish a disputed fact. 

There is no presumption in law that an unnegotiable note, of the same amount 
of a pre-existing book debt, was taken as payment of the debt. 

In an action upon such book debt, proof that such a note was given to the 
plaintiff for the same amount, is not of itself a defence. 

In such an action, if .it appear, that such a note was given, it is not necessary 
that the plaintiff produce the note or account for its loss. 

The reeovery and payment of a judgment upon the account would bar an 
action upon the note. 

ON ExcEPTIONS from the District Court, R1cE, J. 
AssuMPSIT on an account for seaman's wages. It was proved 

that the services had been rendered by the plaintiff to the de­
fendant's intestate ; and that on a settlement made Jan'y 5, 
1847, the intestate paid the plaintiff some money, and 
either signed or intended to sign an unnegotiable note for the 
balance, $98,00. 

The defendant introduced a receipt signed by the plaintiff 
of that date, in full for his wages. 

The plaintiff offered a papflr marked A, in the form of a 
note of the same date, payable to himself for $98, in the 
handwriting of the intestate, but it had no signature; and 
contended, that that was the note given to him for the 

. balance of his wages, and, that through inadvertence, it was 
handed to him by the intestate unsigned. The paper was 
objected to ; but was admitted in evidence. 

The Judge instructed the jury, that if the intestate, at the 
time of the settlement, gave the plaintiff his note not nego­
tiable, such note would not extinguish the original cause of 
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action, unless paid ; that in such case, the plaintiff could re­
cover on the originalaccount, without producing the note, or 
accounting for it at the trial ; that a recovery in this action 
would bar any action by the plaintiff on such note ; and, that 
if the intestate by accident, as was assumed, omitted to sign 
the note which was supposed by the parties to havfl been 
given, the original account would remain unpaid, and the 
plaintiff might maintain an action upon it. 

The jnry returned a verdict for the plaintiff for $110,60. 
To the foregoing rulings and instructions the defendant 

excepted. 

M. C. Blake, for the defendant. 
The first point made in the exceptions: relates to the ad­

mission of the paper marked "A." 
This paper was not signed, and there was no evidence to 

connect it with the settlement or note referred to in the case, 
except the fact of the handwriting. It does not follow from 
the handwriting that the deceased intended to sign it; and the 
legal inference from the fact of its not being signed, is adverse 
to any such conclusion. It might have been intended for the 
signature of another person. 
, It may be said its admission was proper for the explanation 
of some other matter. But there was no proof to connect it 
with any matter requiring explanation. 

There also was error, in the instructions given to the jury. 
It is unquestionably competent for parties to contract that 

the giving of a note, not negotiable, should of itself operate 
as an extinguishment of the prior indebtedness. The inten­
tion of the parties should govern, and the jury should be al­
lowed to infer this intention "from the testimony and the 
circumstances of the case." 2 Green!. Ev. sect. 521; 9 Pick. 
52; 9 Johns. 310. 

The instruction that it was not necessary to produce or ac­
count, at the trial, for such a note, asserts a principle, which 
does not appear to have been settled by this Court, and it is 
believed the weight of authority as well as sound reason is 
opposed to it. The cases of Dutton M.• and S. Fund v. 
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Kendrick, 12 Maine, 381, and Edmunds v. Caldwell, 15 
Maine, 340, were unlike this, because there the notes were 
produced at the trial. I ask leave to cite Story on Prom. 
Notes, sect. 106; Page v. Page, 15 Pick. 368; Martindale 
v. Pollet, 1 N. H. 95; 20 Venn. 449; 3 Cow. 303; 4 Bing. 
273. 

W. H. Codman, for the plaintiff. 

SHEPLEY, C. J., orally.-The paper A, was in the hand­
writing of the intestate. For that reason, the Judge had no 
authority to exclude it. He could not foresee what connec­
tion it might have with other facts which the plaintiff might 
prove. 

The principal reliance of the defendants however,' is, that 
there was error in the instruction to the jury, that if a note 
was given, and was an unnegotiable one, it was not necessary 
for the plaintiff to produce it at the trial or to account for its 
loss. 

But there is no presumption in law, that such a note is 
payment of a pre-existing debt. A plaintiff may always re­
cover upon proving his claim, unless some defence be shown. 
In this case the defendant exhibited the plaintiff's receipt. 
But it is well settled, that a receipt is explainable and con­
trollable by parole testimony. Such testimony is for the 
consideration of the jury. If the supposed note should here­
;:iJter be prosecuted, a recovery upon it would be barred by 
the recovery in this suit, accompanied by payment of the 
judgment. The production of the note was therefore un-
n~cessary. Excepti"ons overruled. 
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IX THE 

SUPREME JUDICIAL COURT, 

FOR THE 

COUNTY OF PENOBSCOT, 
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PRESENT: 

Ho,-, ETHER SHEPLEY, LL. n., CmEF JusTICE. 

HoN. JOHN S. TENNEY, LL. o., 2 ASSOCIATE 

s JUSTICES, 
HoN. SAMUEL WELLS, 

HoN. JOSEPH HOW ARD. 

MILLER, in equity, versus W HITTrnR, 

JONES, 

PERKINS, and 
WEND ELL AND WIFE. 

In proceedings in equity, all persons in interest, and within the jurisdiction, 
and capable of being parties, must be made parties before the final de­
cree. 

Even at the hearing upon bill, answer and proof, a person in interest, who 
has never appeared or been citecl to appear, may, upon motion, and without 
a supplemental bill, be summoned in and made a party. 

The terms upon which such motion will be granted, may be adjudged in a 
subsequent stage of the proceedings. 

VoL. xxxnr. 66 
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BILL IN E1:tmTY. The bill is sufficiently set forth in the 
report of the case, 32 Maine, 203. 

After the disallowance of the demurrers as there ordered, 
32 Maine, 210, answers were filed by Whittier and Jones, and 
evidence was introduced by them and by the plaintiff. 

The counsel for the plaintiff, at the hearing, moved the 
Court for leave to amend the bill by inserting, as a defendant, 
the name of Mrs. Wendell, and for leave to summon her in as 
a party. 

The substance of the answers and the effect of them in 
connection with the proofs, are sufficiently exhibited in the 
opinion of the Court. 

Rowe ~· Bartlett, counsel for the plaintiff. 

Cutting and J. A. Peters, for the defendants, Whittier and 
Jones. 

How ARD, J. - The plaintiff alleges that the defendant 
Whittier holds the property in controversy, in trust for him. 
Whittier does not admit the trust, nor expressly deny it, but 
admits that there were "certain verbal agreements and under­
standings, that if Perkins and Wendell should do certain 
things, which they agreed to do, they were to receive their 
share of the profits ;" and submits whether fr1e facts stated, 
constitute him trustee. The plaintiff has acquired the interest 
of Perkins and Wend ell, and seeks the execution of the sup­
posed trust, and a specific performance of the agreement of 
November 17, 1845, between Whittier and I. P. Wendell 
& Co. ; Perkins having before that time conveyed to vVen­
dell, who transacted business in the name of I. P. vV endell 
& Co. The original purchase was made with funds, fur­
nished principally, if not wholly, by Perkins and Wendell, 
but the conveyance was made by Patten, on August 3, 1836, 
directly to Whittier, by whom, or through whose agency, the 
purchase was effected. 

The business relations between Perkins and vVendell, and 
Whittier, appear to have been conducted in mutual confidence, 
and without the usual evidence and securities in such transac-
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tions. The extent and character of their respective interests 
do not appear by any writing, or agreement distinctly prov­
ed. Whittier managed the property, improving, mortgaging, 
and selling portions of it, transmitting, at times, the proceeds 
to Perkins and Wendell, and corresponding with them in refer­
ence to his proceedings ; and yet the precise interests and re­
lations of the parties in respect to the property, were not stat­
ed, and are not shown. ·whether Whittier was trustee of 
Perkins and Wendell, or their agent having an interest, or 
with power to sell and convey the estate, it might be some­
what difficult to determine from the evidence. But the agree­
ment of November 17, 1845, renders such determination of 
less importance. Whatever may have been the true position 
of the parties prior to that time, they were then at liberty to 
adjust and establish their rights and interests by agreement. 
If Whittier had been trustee, as the plaintiff charges, it was 
then competent for him and the cestui que trust to modify, 
change, or terminate the trust. In that agreement the prior 
claims of the parties appear to have been intentionally 

merged. 
The case, then, is resolved into the mere consideration, 

whether the plaintiff is entitled to a decree under the agree­
ment. He alleges " his willingness, and offers specifically to 
perform and do, on his part, whatever said I. P. Wendell & 
Co., his grantors, should do and perform in and by said agree­
ment, and whatever the Court shall order and direct him to do 
in the premises ;" but does not allege performance. 

Whittier alleges that "he has done and performed and ful­
filled all and singular, according to his best skill and judg­
ment, his agreements and stipulations, in that agreement, and 
as agent from that time till now, has devoted his whole time 
and attention to the business of said concern, and in all things 
acted in good faith, and he denies all allegations in the bill to 
the contrary." He denies "that he has ever refused, abso­
lutely, to convey, deliver, or account to even the plaintiff, as 
alleged in the bill. But he has always been desirous that I. 
P. Wendell & Co., or their assignee, should perform the agree-
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ment on their part, which he alleges is not done." He as­
serts that he has never been called upon for a settlement, and 
to account, and that he has often requested them to arrange 
the subject of the contract, but without success, owing to 
their negEgence. He denies that he has threatened to sell 
and dispose of the property without accounting, but " since 
the plaintiff has commenced, in manner aforesaid, this suit, 
he is now disposed to place himself on, and defend his just, 
legal, and equitable right." He further states that he does not 
consider the whole property named in the agreement, "so 
much an object to him, as it would be to have I. P. Wendell 
&, Co., or the complainant, comply with, and honorably fulfil 
said agreement." 

The omission by the plaintiff, or his assignors, to perform, 
does not appear to have been materially injurious to the de­
fendants. Indeed, Whittier has waived their performance of 
the agreement, by continuiug to act as agent under it, and 
charging his disbursements, liabilities and compensation for 
services. 

While the plaintiff seeks a decree for specific performance 
of the agreement, it is in reference to such portions only, of 
the property described, as remain unsold, and not disposed of 
by Whittier, and "the transfer and delivery of all the moneys 
and securities, if any, taken in payment of the same, and an 
account of the income and profits made out of said estate real 
and personal." He thus ratifies the bona fide sales and con­
veyances by Whittier, and presents his claims in the most 
favorable light for the defendants. A specific performance of 
the contract, thus qualified, would not seem to be injurious or 
distasteful to either, but in accordance with the best interests 
and wishes of both parties, and may be decreed. 

The evidence does not sustain the charge of fraud, on the 
part of Whittier or Jones. The mortgage from Whittier to 
Smith, of a portion of the estate, was known to I. P. Wen­
dell &, Co. and was neither disapproved nor repudiated ; and 
his authority to make the conveyance, is not denied in the bill. 
Qui tacet consentire videtur, was a maxim of the civil law 
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and here the conveyance was expressly recognized in the 
agreement. The assignment of this mortgage to Jones, and 
the subsequent arrangement, and conveyance from Whittier 
to him, and his obligation given back to Mrs. Whittier to con­
vey to her upon the payment of $500, appear to have been 
bona fide and for a valuable consideration. The whole con­
stitutes a mortgase, of which the equity of redemption will 
be in the plaintiff by the decree subject to the equitable claims 
of Mrs. Whittier. The other conveyances by Whittier to 
Jones, stated in the bill, appear to have been made to secure 
alleged amounts due Jones on account for means received and 
used by Whittier in carrying on and managing the estate, as 
agent for the plaintiff and his assignors. The equities of re­
demption in these mortgages will be in like manner in the 
plaintiff. Jones will be entitled to payment of the amounts 
proved before a master, and found to be due him on the 
several mortgages, on an adjustment of his claims and the 
accounts for rents and profits. He will then be required to 
convey to the plaintiff, in the language of the bill, "all real 
estate which has come into his hands by such conveyances, 
and to deliver possession thereof, and of all the personal 
estate which has come into his hands, or so much of both as 
remains unsold, and to render an account of the parts sold of 
the income, and to pay over the moneys and securities re­
ceived therefor, or that may on such accounting appear to be 
due to the plaintiff." 

In proceedings in equity all persons in interest, and within 
the jurisdiction, and capable of being parties, must be 
made such, before a decree. The interest of Mrs. Whittier is 
shown, and she may be made a party to the suit, on such 
terms as may be adjudged reasonable, upon the motion of the 
plaintiff before us. 

When the proper parties are before the Court, a master will 
be appointed to state an account with Whittier, since Nov. 
17, 1845, exhibiting the sums due to him, by the contract, 
and the claims he justly has against the estate, for services 
and expenditures i what property, securities and means, in-
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eluding rents and profits he has received from it ; the con­
veyances made, and the amounts received and receivable 
therefrom. Also to state the amounts due, bona fide, to Jones, 
on the several mortgages, and the rents, profits and income 
received by him from the property. And to state the amount 
originally secured to Mrs. Whittier, by the mortgage to Smith, 
and the sum justly due to her on that account. 

Upon the coming in of the master's report, the Court will 
be enabled to adjust the rights of all interested, and to draw 
up and enter the proper decretal order. 

The bill will be dismissed, as to Ann E. Wendell, Perkins, 
and Isaa_c P. Wendell, without costs. 
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COUNTY OF YORK, 
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PRESENT: 

HoN, ETHER SHEPLEY, LL. D,, CHIEF JUSTICE, 

HoN, JOHNS. TENNEY, LL. D, 

HoN, SAl\IUEL '\YELLS, 

HoN, JOSEPH HOWARD. 

{ AssocrATE 

5 JUSTICES, 

STATE, by complt. and warrant for search, versus SPIRITU­
ous LI~UOR and STILLMAN GURNEY, as supposed keeper. 

To obtain a forfeiture of intoxicating or spirituous liquors under the Act, "for 
the suppression of drinking houses and tippling shops, it is necessary to be 
averred in the complaint and proved on the trial, that the liquors were in­
tended for sale in the city or town, in which they were kept or deposited. 

'THESE proceedings are under the Act of 1851, entitled" An 
Act for the suppression of drinking houses and tippling shops." 

Three persons, voters in the town of Saco, complained on 

oath to the Judge of the Municipal Court as follows: - '' that 
they have reason to believe and do believe, that Stillman 
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Gurney, of Saco, now has and keeps spirituous and intoxicat­
ing liquors, intended for sale, by him, said Stillman Gurney, 
deposited in the shop, situated in said Saco, occupied by him, 
said Stillman Gurney ; said Stillman Gurney not being ap­
pointed by the selectmen of said Saco as the agent thereof, to 
sell therein, spirits, wines, or other intoxicating liquors ; where­
by said liquors have become forfeited to be destroyed, and 
said Stillman Gurney has forfeited the sum of twenty dollars, 
to the use of said Saco, and costs of prosecution. 

Upon that complaint, a warrant was issued on the 17th of 
Nov. 1851, requiring, that the officer should enter in the day­
tim·e, the shop situated in said Saco, occupied by him, said 
Stillman Gurney, and named in said complaint, and search 
there for the same, and if such liquors be found therein to 
seize and safely keep the same until final action and decision 
be had on said complaint, and that he should summon said 
Gurney forthwith to appear at said Court to be holden at the 
Municipal Court Room in Saco, on the eighteenth day of 
November, instant, at ten o'clock in the forenoon, to show 
cause if any he have, why said liquors should not be declared 
forfeited and be destroyed, and he be adjudged and held to 
pay a fine of twenty dollars to the use aforesaid, and costs of 
prosecution. 

Upon that warrant, the officer returned as follows: - By 
virtue of the within warrant, on the seventeenth day of Novem­
ber, A. D. 1851, I entered in the day time the shop situated 
in Saco in said county, occupied by Stillman Gurney within 
named, and there searched for, found and seized the following 
spirituous and intoxicating liquors and now have the same in 
my custody and keeping : - tq wit, two and one-half pints of 
Gin. Two Gallons American Gin. Three quarts and one 
pint of Rum. 'I'wo quarts of Cherry Rum. Three quarts 
and one pint of American Brandy, and fourteen quarts and 
three-fourths of a quart of New England Rum. And the 
said Stillman Gurney being known by me to be the owner 
or keeper of said liquors, I summoned him forthwith to appear 
before the Judge of the Municipal Court for said town of Saco 
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on the eighteenth day of November, instant, at ten o'clock in 
the forenoon, to show cause if any he have, why said liquors 
should not be declared forfeited, and be destroyed, and he be 
adjudged and held to pay a fine of twenty dollars and costs of 
prosecution. 

The said Gurney demurrea generally to the complaint and 
warrant. The demurrer was overruled in the District Court; 
and the case is broaght to this Court on exceptions taken by 
said Gurney. 

J. Shepley and Hayes, for Gurney. 
By the provisions of the statute on which this process is 

founded, a respondent is almost necessarily restricted in his de­
fence to some defects in the proceedings. The process is 
summary. Property of any vaiuc may be destroyed with no 
proof, except an c.1: parte complaint, and the return of some ir­
responsible officer. The respondent may not be confronted 
by witnesses ; no proof is required that his possession of the 
property is illegal ; the means of showing his possession to 
be legal arc excluded; and the respondent may suddenly find 
himself deprived of all his estate, and that he is a convicted 
and committed criminal, without the examination of a single 
witness against him. In such a process, the government should 
at least be held to a strict and exact compliance with the stat­
ute requisitions. 

lly the second section of the Act, it is necessary that the 
complaint allege the liquors to be intended for sale in some 
place in the town or city where the complaint is made. This 
complaint contains no such allegation. The Act does not pro­
hibit a person to keep snch Equors; but only to keep them 
with intent to sell them, and to sell them there. He may keep 
them for his own use, or exportation to another country, or for 
sale in another State or another town. 

It docs not appear, from the complaint, that Gurney was 
not authorized to sell in the adjoining or some other town. 
The agent for selling in one town may keep his liquors chiefly 
in another. The possibility of such a case is indicated by the 
12th section of the statute. 

VoL. xxxn1 67 
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The counsel also presented many other grounds of defence. 
But as the foregoing was the only one, passed upon by the 
Court: the other points are omitted here. 

Tallman, Attorney General, for the State. 

How ARD, J. -There is no averment in the complaint that 
the spirituous and intoxicating liquors, in question, were in­
tended for sale in the town where they were kept and depos­
ited. The want of such averment has been held to be fatal. 
State v. spirituous and intoxicating liquors:· claimed by Rob­
inson. The doctrines of that case, so far as applicable to this, 
are decisive. See 33 Maine, on a subsequent page. 

E.1:ceptions sustained, proceedings quashed, 
and judgment for restoration of the liquors. 

LINSCOTT ~• al., in equity, versus BucK ~ al. 

Courts of Equity look to the substance rather than to the forms of a contract, 
and aim to discover and execute the intentions of the parties. 

In equity, contracts for the sale of land are not considered merely as executo­
ry, but are treated as if executed. The purchaser is regarded as owning 
the land, and the vendor as ownir.g the purchase money, and as seized of 
the land, in trust for the purchaser. 

Such a trust attaches to the land, and binds every 01:.e claiming throngh the 
vendor, with notice. 

Neglect to pay at a stipulated pay-day will not, of itself, produce a forfeiture, 
if the creditor has not considered the time as of the essence of the contract. 

The receiving of a payment, after the pay-day had expired, is a waiver up to 
that time, of any forfeiture incurred by the mere delay of payment. 

D. Goodenow and Appleton, for the plaintiffs. 

Kimball, for the defendants. 

How ARD, J. -The defendant Buek contracted, by bond 
dated October 27, 1845, to convey to the plaintiffs, "by a 
good and sufficient deed," the land described in the bill, on 
payment of a certain sum. One third of the amount was 



YORK, 1852. 531 

Linscott v. Buck. 

payable then, one third on the first day of June following, 
and the remaining third in six months from the day last 
mentioned. The bond was under seal and the penal sum was 
double the amount of the purchase money. For the last two 
payments, the plaintiffs gave their joint notes on interest. 
They made the first and second payments when due, with 
the exception of interest on the second ; but the note last 
payable, and the interest on both notes, remained wholly 
unpaid until March 23, 1850. Then they paid the interest 
due on both notes, and received a writing signed by Buck, 
referring to the bond, and stating that, " although the con­
ditions are broken, and I am absolved from any"obligation, I 
shall take no advantage of that, if the remainder due is 
speedily paid, but give a deed according to the conditions of 
said bond, and which title I think must be unquestionable." 

On April 19, 1850, one Le,vis, in behalf of the plaintiffs, 
paid two fifths of the unpaid note to Buck, and he indorsed 
the payment upon the note and still retains it. On the 7th of 
September following, Buck conveyed the premises to James 
Leavitt, one of the other defendants; for a consideration ex­
ceeding twice the amount due on the note of the plaintiffs, 
without notice to them, and without any demand on them for 
the payment of the balance due on their note, and without 
any knowledge, on their part, that such conveyance was con­
templated. 

About November 10, 1850, the plaintiffs tendered to Buck 
the balance due upon their note, which he declined to accept. 
Failing to obtain a deed, they instituted this suit, on March 
8, 1851, to compel a specific performance of the contract, 
averring readiness to pay and perform. 

These facts are substantially alleged in the bill, admitted 
in the answers, and supported by proof. 

By the contract of March 23, 1850, Buck waived all prior 
right to insist upon a forfeiture by the plaintiffs, and, they 
were relieved from the effect of a want of strict compliance, 
to that date. No advantage was to be taken, no forfeiture 
claimed, "if the remainder due is speedily paid." If Buck 
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had intended, that payment should be made within a definite 
time, he could then have fixed that time ; and if he designed to 
insist upon a strict compliance, at a particular date, he should 
have so expressed it in the writing then given; or, at least, 
should have informed the plaintiffs, before conveying to an­
other, with what speed they should proceed in order to secure 
the benefits of the contract, according to his construction of 
the instrument he had given to extend the time of payment, 
The evidence of conversations between the parties at the 
time of executing it, were not admissible to control the plain, 
unambiguous language of that instrument. 

By receivrng a payment 011 April 19, 1850, of a part of 
the amount due, and indorsing it upon the note, Buck aban­
doned all supposed intention of insisting upon a forfeiture at 
that date, and gave further time, in effect, for payment of 
the remainder. 'l'here is evidence, that when Lewis made 
this payment for the plaintiffs, and appeared to be acting for 
them, he sent a message to Buck, that " Linscott, ( one of the 
plaintiffs) intended to pay the rest of the money soon, and 
that he need not be any ways afraid; if Mr. Linscott did 
not pay the money, he would see that he had it himself, and 
that he wished Dr. Buck not to give any deed until he saw 
him, or let him, Dr. Lewis, know it." To this message the 
witness could not state the reply of Buck distinctly, but 
thinks he said that he would see Lewis, or let him know be­
fore he gave a deed. It is evident, however, that he did not 
then insist on immediate payment, and that time was not 
then treated as of the essence of the contract. He does not 
pretend, in his answer, that time was essential, or that he 
gave any notice, or intimation, that he should claim prompt 
payment or a forfeiture. 

·while Buck, in his answer, admits a tender, in November, 
1850, of the amount due, he states, as an objection, that the 
plaintiffs did not tender any thing for making and executing 
a deed ; and that they did not demand a deed at that time. 
But it appears in proof that the plaintiffs, in October, 1850, 
made a tender of paper money, ancl demanded a deed ; but 
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that tender being objected to as insufficient, the tender in No­
vember was made in legal coin, as admitted. The object of 
both tenders could not have been misunderstood ; it was to ob­
tain a deed of the land. And if any tender was necessary, 
under the circumstances, which is not assumed or admitted, 
none would seem to have been required for making .and exe­
cuting a deed from the vendor, under the contract. 

It cannot impair the rights of the plaintiffs, that they may 
have been _apprehensive that the vendor could not be compel­
led to convey to them, or that th;iy imputed no blame to him. 
Nor is it material to this case, to inquire into the value of the 
property, or the amount received from it, by the plaintiffs, for 
timber sold, or for profits. . 

Buck, in his answer, states his belief, (founded on an un­
certain message, from an unknown source, and on the state­
nwnts of " credible witnesses" whose names he does not 
give,) "that the plaintiffs could not make out the remainder 
of the money, in payment of the second note, and therefore 
did not expect to have the land." 

This statement in the answer is not responsive to the bill, 
and is not evidence. But if it had been responsive, it could 
not aid the defence. The belief of a party may affect his con­
duct and satisfy his conscience, but it cannot justify an inva­
sion of the rights of others. The credulity of the defendant 
cannot excuse a violation of his contract with the plaintiffs. 
He cannot successfully assume in defence, that time was mate­
rial to the contract, when the evidence and his answer, show 
that it was not essential ; and not so regarded by him when 
he made the conveyance. 

James Leavitt was a purchaser with notice of the rights and 
claims of the plaintiffs to the land. He then conveyed it to 
his sister, Sarah Ann Leavitt, the other defendant, who pur­
chased with like notice. Both of these grantees, if they now 
claimed title, would hold subject to the equities between Buck 
and the plaintiffs. But the evidence discloses the further fact 
that, since the filing of the bill, Sarah Ann Leavitt has recon-
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veyed the land to Buck, though upon what terms or consid­
eration, does not appear. 

Courts of equity look to the substance more than to the 
forms of agreements, and aim to discover and execute the in­
tentions of the parties. In law, contracts for the sale of land 
are considered as executory agreements, not attaching to the 
land, and for the violation of which, damages, only, are re­
coverable. But in equity such contracts are treated as if they 
had been executed. The purchaser is regarded as owner of 
the land, and the vendor as owner of the purchase money, and 
as seized in trust for the purchaser. The trust attaches to the 
land so as to bind every one claiming through the vendor with 
notice. 

We do not perceive that Buck suffered any loss, or incon­
venience not contemplated, prior to his conveyance to Leavitt; 
if any has arisen since, it cannot be attributed to the plaintiffs. 
Having received from the plaintiffs four fifths of the purchase 
money, and being now owner of the land, he is in a position 
to fulfil his contract, upon payment to him of the amount re­
maining due under it ; and having failed to offer any substan­
tial reason for not fulfilling it, a decree for specific perform­
ance will be entered, in accordance with the prayer of the 
plaintiffs. 

As the estate is now in Buck, neither James Leavitt, nor 
Sarah Leavitt, can have any ground on which to contest a de­
cree for specific performance. Having purchased with notice, 
and under circumstances indicating a design to take advantage 
of the necessities of the plaintiffs, and to acquire the property 
on favorable terms, regardless of their rights, they will both 
be enjoined against claiming the land through their convey­
ances from the other defendant. 

Each of the three defendants is chargeable with costs. 
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GoocH versus GoocH. 

A watch, which the testator has been in the habit of carrying witl!. his person, 
does not pass by a bequest of his wearing apparel;" nor by a bequest of his 
" household furniture." 

TROVER for a gold watch. 

E. E. Bourne, for the plaintiff. 

Dane, for the defendant. 

WELLS, J., orally. -The plaintiff claims title under a will. 
The testator devised to him certain real estate and also be­
queathed to him his " wearing apparel." If the watch be­
longs to the plaintiff it must have been given by being includ­
ed in the words "wearing apparel." It appears that the tes­
tator purchased the watch a few years before his death, and 
generally used it, by carrying it upon his person. Words used 
in wills are to be taken in their common and ordinary sense. 
The ordinary meaning of wearing apparel is vesture, garments, 
dress; that which is worn by or appropriatPd to the person. 
Ornaments, may be so connected and used with the wearing ap­
parel, as to belong to it. There are implements, such as pen­
cils and penknives, carried about the person, but not connect­
ed with the wearing apparel. These are not to be considered 
as clothing. To which class does a watch belong? It may 
not properly be called an implement, for it is used merely to 
look at. Neither is it used as clothing or vesture. In its use, 
it more nearly resembles the pencil or penknife. The Court 
are of opinion, that the watch did not pass under the phrase 
" wearing apparel." 

It is contended that the watch was given to the defendant 
under the clause of the will, bequeathing to her the " house­
hold furniture, and other articles for family use." "House­
hold furniture" means those things provided for, and appropri­
ated to uses in the house; as a clock, &c. A watch, kept 
hung up for use in the house, might be considered as belong­
ing to it. There may be articles, which are sometimes used 
in the house, but are carried out by day and brought in at 
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night. These articles would not have such a fixedness as to 
he considered household furnitnre. 

Considering that the watch was used principally upon the 
testator's person, we do not thiuk it is to be viewed as any 
part of the household furniture. 

Neither is it to he deemed "an article for family use." 
That phrase may he properly limited to articles for use or con­
sumption in the family. Such was not the watch. 

vVe hold, therefore, that the watch was not given to the de-
fendant. Judg1nent was entered according 

to an agree1nent of the parties. 

ST ATE versus LANE ~· al. 

In Scire Facias, upon a recognizance to the State, in a prosecution for crime, 
the Court, in order to discover what crime is charge:!, can look only to the 
recitals in the recognizance. 

The Court cannot assume, that arts, which may be consistent with innocence, 
and are not charged to lie in violation of law, are criminal, merely by reason 
of their being so denominatecl by the magistrate. 

A complaint merely charging "the crime of having sold a quantity of spiritu­
ous liquors." charges no offence. 

ScrnE FAcIAs against the sureties in a recognizance taken 
before the Judge of the municipal court of the town of Saco, 
in a prosecution against one Jeremiah Gordon. 

After oyer of the recognizance, the defendants demurred 
generally to the declaration. 

The recognizance was taken on the seventh day of Oct. 
1851. The condition of it was "that, whereas said Jere­
miah Gordon has been brought before me, by virtue of a 
warrant duly issued by me, upon the complaint, on oath, of 
John H. Gowen of said Saco, charging him, said Jeremiah 
Gordon, with the crime of having sold at Saco, in said county 
of York, on the twenty-eighth day of September, now last 
past, a quantity of spirituous liquors therein, to wit : One glass 
of Brandy to one Moses Leighton of said Saco, and the said 
Jeremiah Gordon having pleaded not guilty to said complaint, 
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but having been by me found guilty of the same, and been 
sentenced by me to forfeit and pay the sum of ten dollars to 
said town of Saco, where said Jeremiah Gordon resides, for 
the use of the poor; and costs of the prosecution, taxed at 
four dollars and twenty-six cents, and that he stand committed 
until the same be paid. And the said Jeremiah Gordon hav­
ing claimed an appeal from said sentence and judgment to the 
next District Conrt for the Western District, to be held at 
Alfred within and for the county of York, on the third Mon­
day of October next ;-Now, therefore, if said Jeremiah Gor­
don shall appear at the Court aforesaid, and prosecute his said 
appeal, and pay all costs, fines and penalties that may be 
awarded against him upon a final disposition of the aforesaid 
complaint, then this recognizance shall he void; otherwise re-
main in full force and virtue. " Prederic Greene, Judge." 

J. Shepley and ~Hayes, in support of the demurrer. 
The recognizance is void : -
1. It contains no description of any offence. R. S. chap. 

171, sect. 30; State v. Godfrey, 24 Maine, 233,234; State 
v. Corson, 1 Pairf. 476. 

2. It does not show when the judgment on the complaint was 
rendered, and consequently it does not show that it was taken 
·within twenty-four hours after judgment. Stat. of 1851, 
chap. 211, sect. 6. 

3. It does not appear by the recognizance that the bond 
required by the statute was given, which was necessary, by 
the provisions of the statute, before the appeal could be allow­
ed. Stat. of 1851, ch. 211, <§, 6. 

4. The recognizance is void for duress, having been re­
quired and taken as a condition of allowing to the accused, in 
a criminal prosecution, the right to a trial by jury, and by vir­
tue of an unconstitutional statute provision. Const. of Maine, 
Art. 1, ~ 6 ; Johnson's case, 1 Greenl. 230 ; Stat. of 1784, 
concerning justices of the peace, ~ 3; Stat. of 1821, ch. 76, 

~ 3; R. S. ch. 170, ~ 8; 22 Pick. 14; R. S. chap. 169, ~ 7, 
10; Stat. of 1851, chap. 211, ~ 6; 4 Blackstone's Com. 350. 

VOL. XXXIII. 68 
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5. The provisions of the statute requiring the recognizance 
are also void, because repugnant to the 9th section of article 1 
of the Constitution of Maine, which provides that '' exces­
sive bail shall not be required." 

Tallman, Attorney General, for the State. 

How ARD J. - It does not appear by the recognizance that 
the magistrate, by whom it was taken, had authority to re­
ceive it. His jurisdiction cannot be presumed, nor can such 
as he assumed be upheld; for in fact, the recognizance does 
not contain a sufficient description of any offence cognizable 
by him, or known to the law. 

The charge against the accused, as stated in the recogniz­
ance to which we must look, and beyond which we cannot 
go for a description of the offence, is " the crime of having 
sold at Saco in said county of York, on the twenty-eighth 
day of September, now last past, a <1uautity of spirituous 
liquors therein: - to wit, one glass of brandy, to one Moses 
Leighton of said Saco." But it is not alleged, that the ac­
cused was not within the exception of the first and second 
sections of the Act, under which the complaint was preferred, 
or that the sale was in violation of thA provisions of that Act, 
or of ally law. He may have l)een appointed an agent for 
the town, and may have sold the spirituous liquors to be used 
for medical and mechanical purposes only, and the allegation 
in the complaint against him, as recited in the recognizance, 
may have been proved, without his incurring a penalty. We 
cannot assume, that acts which are consistent with innocence, 
and not alleged to be in violation of law are criminal, be­
cause they are so denominated by the magistrate, and when 
the facts necessary to constitute the crime are not stated. 
Stat. 1851, chap. 211, sect. 1, 2, 3, 4; R. S. chap. 171, sect. 30. 

vV e are satisfied, for the reasons suggested, that the declara­
tion is bad, and this conclusior. renders the consideration of 
other positions, taken at the argument mmccessary. 

Judgment for defendants, with costs. 
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STATE, in Scire Facias, versus SuHUR .y al. 

A recognizance taken on the Lord's day, "between the midnight preceding 
and the sunsetting of the same day," to prosecute an appeal in a criminal 
proseeution, is unauthorized and void. 

ScrnE F ACIAs against the sureties of one John Gurney, 
upon a recognizance taken before the Judge of the Municipal 
Court of the town of Saco. 

It was agreed, that the recognizance was entered into at 
three o'clock in the afternoon of the twentieth day of July, 
1851, the same being Lord's day; and that it was so entered 
into for the purpose of securing to said John Gurney, an ap­
peal from a sentence, imposed upon him at five o'clock in the 
afternoon of Saturday, the nineteenth day of said July, for 
having sold spirituous liquors in violation of the statute of 
1851. 

If the action is not sustainable, a nonsuit with costs is to 
be entered. 

Tallrnan, Attorney General, for the State. 

J. Shepley and Hayes, for the defendant. 
The recognizance is void, because taken on the Lord's 

day. Towle v. Larrabee, 26 Maine, 464 ; Pattee v. Greely, 
13 Mete. 284; 26 Maine, 7 4; Stat. of 1851, chap. 211, sect. 
6; Story v. Elliot, 8 Cowen, 27; Chaprnan v. the State, 5 

Blackf. 11 ; 2 Bibb, 589 ; 3 Gilman, 368 ; Boist v. Grijfin, 
5 Wendell, 84; Cock v. Bunn, 6 Johns. 326; Goseviller's 
case, 3 Pennsylvania, 200; 2 Hill, 375; 20 Wend. 205 ; 
Browne v. fVcllington, 1 Sandf. Law Rep. 664; Thayer v. 
Pelt, 4 Pick. 354. 

WELLS, J., orally. -
It appears that the defendant was convicted on Saturday, 

and that he appealed, and within twenty-four hours after­
wards, and on the Lord's day, entered into this recognizance 
to prosecute his appeal. . 

The Act of 1851, sect. 6, provides that if the recognizance 
and bonds, mentioned therein, shall not be given within 
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twenty-four hours after the judgment, the appeal shall not be 
allowed. What did the Legislature intend by this provision ? 
Is it to be inferred, that if the twenty-four hours run into the 
Lord's day, the recognizance may be taken on that day ? It 
is well known that, from the establishment of the government, 
laws have been passed, directing when certain acts shall be 
done, without specifying that they should not be done on the 
Sabbath ; and yet, when a secular act is to be done, the under­
standing has always been, that it 1s to be done on a secular, 
and not on a sacred day. 

The Act of 1821, chap. 76, sec. 3, directs that an appeal 
may be made from a judgment of a justice of the peace, but 
says nothing about the time, when the appeal shall be made. 
So the law provides that executions may be issued after the 
expiration of twenty-four hours from the rendition of the judg­
ment. It was never supposed that an execntion could right­
fully be sued ont on the Lord's day. The same rule should 
be applied to appeals. The reason is, that secular business 
should be performed on secular days. The Revised Statutes, 
chap. 116, sect. 9, in relation to appeals from the judgment of 
a justice of the peace, provides that Simdays are not to be in­
cluded, in tho twenty-four hours allowed for an appeal. But, 
without this exception, the same would have been implied. 
The exception adds nothing to the construction of the stat­
ute. In criminal cases, where the party may appeal, the in­
ference is that he must do it on a secular clay. 

But there is another view to be taken of this case. The 
taking of the recognizance is purely a matter of contract be­
tween the defendants and the Suite, to prosecute the appeal. 
This Court has decided that a contract, nm.de on the Lord's 
day, between individuals is net valid. And there is no reason 
why the same rule should not be applied to a contract mrrclc 
between the State and individuals. ·we do uot mean to say 
that criminal process may not be served on Sunday; that 
question we do not intend upon this occasion to decide. 

Nons11it. 
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Goonwrn versus SAWYER ~· al. 

A continued occupation of land for twenty years gives title to the occupant, 
unless such occupation be shown to have been in subserviency to title in 
another. 

Such occupation, to give title, need not be personal. It may be by agent or 
tenant. 

ON ExcEPTIONs from Nisi Prius, 'I'ENNEY, J. 
·w mT oF ENTRY. 

The material facts, as found by the jury upon the evidence, 
were as follows : -

Mrs. Mary Wingate occupied the land from the year 1814 
to 1835; viz, from 1814 to 1825, personally and from that time 
to 1835, by her son Edmund ·wingate, as tenant under her. 
In 1835, she conveyed it to ·William Wingate under whom 
the demandant claims. 

In 1821, Joseph Woodman, the father of Mrs. Wingate, 
mortgaged the land to John Holmes, and Holmes, in 1823, 
assigned the mortgage to Joseph Woodman, jr. But the case 
does not show, that the tenants have in any way connected 
themselves with that mortgage. 

The instructions to the jury were, that if the persons, oc­
cupying the land after 1825, held in submission to the claim 
of Mrs. Wingate, their occupation was not a disseizin ; 
that such a holding could not give title as against her; and, 
that the mortgage, unless followed by possession under it, 
would not impair the right acquired by the occupation of Mrs. 
·Wingate. Verdict for demandant. Exceptions by tenants. 

1Yilkinson and Tapley, for the tenants. 
'l'he demandant must recover upon the strength of his own 

title. He had none, except under Mrs. ·wingate. And she 
had none except by possession. The land belonged to Joseph 
·woodman. It does not appear, that she disseized him. Her 
occupation may have been by his permission. The case then 
fails to show that she ever acquired title. Tilton v. Hunter, 
24 Maine, 32; Bates v. Newcomb 14 Pick. 227; Coburn v. 
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Hollis, 3 Mete. 125 ; Little v. Libbey, 2 Dane, 25 ; 4 Mass. 
418; 8 Wend. 440; 6 Johns. 197; 16 Johns. 293. 

Eastman and Chisholm, for the demandant. 

TENNEY, J. - The possession of Mary Wingate of the 
premises described in the demandant's writ, from 1814 to 
1825, was prima facie evidence of title in her. The occu­
pation of Edmund Wingate afterwards, according to the evi­
dence and the finding of the jnry under the instructions, 
which are not subject to legai objection, did not take away 
this title. The right of entry remained in her till her convey­
ance of the land, if she was in fact at all out of possession, 
and existed in the demandant at the time of the commence­
ment of this action, which can be maintained by R. S. chap. 
145, sect. 11, unless the defence shall prevail. 

The facts, adduced by the tenants, show no title in Joseph 
'VVoodman or those who had any interest in the mortgage from 
him to John Holmes. Exceptions'overruled. 

Judgment on the verdict. 

CoLE versus CoLE, Administratrix. 

Offers made by a party, in a negotiation for a compromise, are not receivable 
in evidence against him. But his statement of tho facts pertaining to the 
subject matter of the negotiation may be proved, though it was made 
during the negotiation. 

The previous declarations of a plaintiff, that he supposed ho should have to 
commence a suit against the defendant for the benefit of a third person, and 
that if such third person should bring a suit, he should not object to it, will 
not preclude the plaintiff from using such third person as a witness, in a 
suit brought against such defendant, unless it be proved that tho suit is in 
fact for the benefit of the witness, or that the witness will have some legal 
right in the avails of the suit, should the plaintiff :recover, or that ho will 
be injuriously affected if the defendant recover. 

AssuMPSIT, on account annexed and on the money counts, 
for $6554,81. 

Pleas, limitation. 
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The plaintiff, in support of his claim, and to repel the alle­
gations of the pleas, read some documentary evidence. 

The defendant called Joseph W. Leland, Esq. who testified 
that at the request of the defendant he went to New York to 
adjust with the plaintiff three distinct matters, which he speci­
fied ; that he mentioned his purpose to the plaintiff, who mid 
he was very glad, and that every thing might be arranged. 

The plaintiff's counsel then objected to the giving the fur­
ther conversation in evidence, because made merely by way 
of negotiation and compromise. The objection was overrul­
ed ; and the witness proceeded to state what representations 
the plaintiff made of the facts relative to the matters which 
the witness had purposed to adjust. 

He further testified as follows, " the plaintiff then said there 
is but one thing more; Mr. John F. Scamman has had to pay 
large sums of money for Daniel, [the intestate,] and Mr. Scam­
man claims that he should be paid some portion of this 
debt; and I, [the plaintiff,] have written to the adminis­
tratrix that Mr. Scamman had no legal claim against the es­
tate, but that she, for the estate, ought to allow Mr. Scammau 
$1200." 

The witness then testified to some subsequent statements 
made by the plaintiff, as follows. " He remarked that he had 
seen Mr. Scamman, who claimed a much larger amount, and 
was not disposed to relinquish any very large portion of his 
claim; and he supposed that he, [the plaintiff,] should have to 
commence a suit for the benefit of Mr. Scamman, against the 
estate, and that if Mr. Scamman should choose to commence 
a suit, he should not forbid it." 

He also testified, that Scamman afterwards brought a suit 
against the plaintiff, and the plaintiff then brought this suit 
against the administratrix. 

The plaintiff then called Scamman as a witness, who was 
objected to by the defendant on the ground, that ( as proved 
by Mr. Leland's testimony,) the plaintiff had stated Mr. Scam­
man to be interested in the event of the suit. The objection 
was sustained, and Mr. Scamman was precluded from testify-
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ing. The question of his admissibility, and also the question 
of the admissibility of the plaintiff's declarations as stated by 
Mr. Leland, are now presented to the Court for decision. 

J. Shepley, for the planitiff, as to the evidence of Leland, 
cited 1 Greeul. Ev. sect. 192, and cases there cited, and 2 
Stark. Ev. 22, and notes, ( Ed in 2 vols. by Mete. I. & G.) 
He also contended, that the testimony of Leland, even if right­
fully admitted, did not show that Scamrnan had any interest 
in the event of the suit. To disqualify a man from being a 
witness on the ground of interest, he must have a direct and 
legal interest in the event of the suit. 

The plaintiff was of opinion, that Mr. Scamman's remedy 
was through him, and thought he should have to bring a suit, 
from the avails of which Mr. Scamman might derive a benefit, 
or that Mr. Scamman might bring one in his name. This 
does not show, that this suit was so brought ; it does not 
show, that Mr. Scamman would necessarily be benefited by 
a recovery in this suit, or would suffer a loss by its failure. 
The remedy of Mr. Scamman is against the plaintiff. And 
besides, Mr. Leland says, that Mr. Scamman sued the plain­
tiff, who in fact was the party liable to him, and that the 
plaintiff then sued the estate. Mr. Leland says, that the plain­
tiff spoke of what might take place at a future time, but 
nothing to show, that Mr. Scamman has, or that the plaintiff 
said he had, any interest in the event of this suit. 

D. Goodenow, for the defendant. 

SHEPLEY, C. J. -The first question presented for decisioa 
is, whether the testimony of Joseph ·w. Leland, a witness, 
for the defendant, was properly admitted. 

'l'he witness stated, that he, as the attorney of the defend­
ant, called upon the plaintiff "for the purpose of arranging 
and settling three distinct matters." 

He did not state, that the plaintiff offered to receive any 
particular sum as a compromise, although he did state, that 
the plaintiff named the amount due to him. Nor did he state, 
that the conversation was confidential, or entered upon with-
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out prejudice to the rights of the plaintiff, if no settlement 
should be effected. 

The conversation as related by the witness does not appear 
to have been commenced for the purpose of endeavoring to 
make a compromise of disputed claims, or that an offer or of­
fers might be made to purchase peace, but for the purpose of 
ascertaining the claims really existing and justly due from one 
party to the other, that they might be fairly adjusted. The 
conversation as related could not have been excluded by any 
well established rule of evidence. 

The next question arises from the exclusion of John F. 
Scamman as a witness for the plaintiff. He could only be 
excluded upon proof made by the plaintiff's declarations, that 
he was interested in the event of the suit. 

Those declarations prove, that Scamman alleged, that he 
ought to be paid out of the proceeds of the estates conveyed 
to the plaintiff, and by him sold through the agency of the de­
fendant's intestate, certain sums paid by him on account of 
that intestate ; that the plaintiff insisted upon having Scam­
man's claim adjusted, if a settlement was effected; and that 
he said, he supposed he should have to commence a suit for 
the benefit of Scammari. 

'l'his suit had not then been commenced. No declaration 
of the plaintiff was made, or could be made, that this suit 
was commenced for the benefit of Scamrnan. There is no 
proof that it is prosecuted for his benefit, or that he has any 
interest in it. 

It appears that Scamman commenced a suit against the 
plaintiff to enforce his claim, before the plaintiff commenced 
this suit. While there is proof by the plaintiff's declarations,. 
that Scamman claimed to be remunerated from the proceeds 
of the sales of the real estate sought to be recovered in this 
suit, and that he professed to have an interest in them, there is 
no satisfactory proof that he is actually asserting that claim by 
this suit in the name of the plaintiff. 

If the plaintiff should recover those proceeds in this action, 
it does not appear that Scamman's claim to any pfJrtion of 
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them would be established or rendered more available at law 
or in equity in consequence of such recovery. Nor does it 
appear, if the plaintiff should entirely fail in this suit, that 
Scamman's claim would in any manner be affected by the 
result. 

It may be, that Scamman is so situated, that he may appear 
desirous of having the plaintiff recover, hoping that it may 
induce him to be more favorable to the allowance of his 
claim; if so, it may affect his credit, while it does not show, 
that he is legally interested in the event of the suit. His 
testimony should have been received. 

1'he case is to stand for trial, 

DoLLOFF versus STIMPSON. 

A motion to set aside a ved.ict, on proof, that a juror was related to one of 
the parties, cannot prevail, if, at the opening of the case to the jury, the 
party making the motion, was present and knew of the disquali:&cation, and 
<lid not object to the juror. 

The motion will not be aided by proof that the party making it was, at the 
time of the trial, ignorant of the law creating the disqualification. 

How ARD, J., orally. -A verdict in this case was rendered 
for the defendant. 

A motion to set it aside has been made by the plaintiff for 
the reason that one of the jnror5 who tried the case, was a 
nephew of the plaintiff. This fact was known to the plain­
tiff, but not to the defendant, at the time of the trial. 

By R. S. chap. 1, sect 3, a juror thus related to either of 
the parties is disqualified from acting, unless by the express 
consent of the parties interested. Hardy v. Sprowle, 32 
Maine, :no. In that case it was decided, that such a juror 
could not sit, except by consent. There the motion was 
made by the party who was not related to the juror. 

The R. S. sect. 65, provides, that the Court, on motion of 
either party in a suit, may examine on oath any person called 
as a juror whether he is related to either party i and if it 
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shall appear, that he does not stand indifferent in the cause, 
another juror shall be called and placed in his stead for the 
trial of the case. 

The 69th section provides, that if a party knows of any 
objection to a juror, in season to propose it before trial, and 
omits so to do, he shall not afterwards be allowed to make 
the same objection, unless by leave of Court for special reas­
ons. In this case the plaintiff knew the fact of the relation­
ship of the juror before and during the trial of the cause. It 
is said, that the plaintiff was not in Court at the commence­
ment of the trial. But the statute does not require the ob­
jection to be made at the commencement of the trial. It ap­
pears, that the defendant was in Court when the case was 
opened to the jury. The objection could then have been 
seasonably made. But the plaintiff omitted to do it, and it 
is too late to make the suggestion after verdict. 

It is argued, that the plaintiff did not know what the law 
was. The maxim is a sound one in the administration of 
justice, that ignorance of the law furnishes no excuse. 

Motion overruled. 

Wilkinson and Tapley, for the plaintiff. 

,lf. Emery, for the defendant. 

WENTWORTH versus THE SANFORD MANUFACTURING CoMPANY. 

A right by prescription to flow land to a given height, by means of a mill 
dam, cannot be sustained, unless the flowing had caused damage to the 
owner of the land. 

,vhether a prescriptive right to flow land to a given height, can be proved, in 
order to reduce the damage occasioned by the dam, when elevated above that 
height ; quere. 

D. Goodenow and N. D. Appleton, for the complainant. 

Eastman, for the defendant. 

'l'ENNEY, J. orally. - This is a complaint under the statute 



548 YORK, 1852. 

·w entworth v. Sanford Man. Co. 

to recover for flowing the complainant's land by means of a 
mill dam. 

The defendants pleaded the general issue, and also that on 
the first day of September, 1845, and from that time to the 
present, they have had and still have good right to erect and 
maintain the dam at the height it has been raised by them, 
and to flow the land, to the extent they have been flowed by 
means thereof, without the payment of damages. The jury 
returned a verdict in favor of the complainant upon the gen­
eral issue. And, to questions propounded to them, they an­
swered, that the respondents and those under whom they 
claim, had flowed the land continnously for more than twenty 
years before the date of this complaint; but that it was not 
proved that during that period they had flowed so high as 
they have flowed by the present dam. 

Commissioners were appointed to assess the damage. At 
the hearing before the commissioners, the counsel for the re­
spondents moved that they receive testimony as to the differ­
ence between the height of their dam as it has been since 
Sept. 1845, and the height at which it had been kept up con­
tinuously for more than twenty years previous to that time ; 
and also that the commissioners in their estimation of the 
damages, will consider and report, what portion of the same 
was occasioned by the increase in the height of the dam 
erected in ] 845, over and above its height, as it had been kept 
up and maintained for more than twenty years previous to that 
time ; and also, what proportion of the damage was occasioned 
by reason of the dam being made tighter than it had been for 
more than twenty years previously. This motion was over­
ruled by the commissioners, and they assessed the damage, and 
made their report, and stated that they did not receive any tes­
timony in relation to, nor take into consideration, any dam­
age done by flowing the land, prior to September 15, 1845, 
nor prior to building the dam in September, 1845 ; and that 
the damages awarded, were done to the complainant by flow­
ing his land, by means of the dam ; and that they had not 
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undertaken to ascertain whether the dam 1s, or 1s not, higher 
or tighter than any previous one. 

The respondents except to the report of the commissioners. 
And the question now is, whether the commissioners have 
conducted legally in their estimation of the damage. It is a 
well settled principle, that the owner of land flowed by 
means of a dam erected for the use of a water mill, cannot 
maintain an action against the person who erects and keeps 
up the dam, unless he has sustained damages by reason of 
such flowing. It appears in this case, that the complainant's 
land had been flowed for more than twenty years before the 
new dam was erected in 1845. But it does not appear that 
he had sustained damages by the flowing for each year, dur­
ing that time. 

The respondents could not have acquired a prescriptive 
right to flow the complainant's land, without the payment of 
damages, unless the latter had suffered injury or sustained 
damages, by such flowing. The complainant could not have 
maintained an action for the flowing, without proof that he 
had sustained damages. 

We do not therefore perceive that the complainant can be 
restricted from recovering all the damage sustained from the 
whole elevation of the dam. Exceptions overruled. 

SIMPSON 9" al. versus BOWDEN. 

The law will not raise an implied contract, conferring authority to do an act, 
when there existed no legal right to make an express contract, authorizing 
such an act. 

Of the right to waive the tortious character of an act and to maintain suit 
upon an implied contract for the act. 

Reversioners, entitled to land only upon the determination of a life estate, 
have no right to authorize the cutting, ( during the life estate,) of trees 
standing upon the land. 

ON ExcEPTIONs from Nisi Prius, How ARD, J. presiding. 
AssuMPSIT. 
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The evidence for the plaintiffs tended to show, that one G. 
S. was tenant for life of a lot of land, on which trees were 
growing, and that the plaintiffs were the reversioners, en­
titled to the land upon the determination of that life tenancy ; 
that the defendant cut trees upon the lot and of some of them 
made wood for his house and repairs upon his vessel ; that 
the acts of the defendant were done in the day time, and 
were continued for many days; that the tenant for life resid­
ing upon the lot, and the plaintiffs residing within a few rods 
from it had full opportunity to see the cutting and the hauling 
away of the timber ; and also that since those acts the life 
estate had been determined by the death of the tenant. 

Upon this evidence, the defendant contended, that an action 
in this form, (assumpsit,) could not be maintained, and there­
upon the Judge ordered a nonsuit, to which order the plain­
tiffs excepted. 

E. E. Bourne, to show that assumpsit is maintainable 
upon the evidence, presented the following considerations : -

1. From the openness with which the cutting and hauling 
were done, and from the plaintiffs' opportunities of seeing the 
operation, the jury might have inferred, that the plaintiffs 
had knowledge of the defendant's acts, and from that knowl­
edge, without prohibition or objection made by them, it was 
fairly deducible by the jury, that the plaintiffs assented ; and 
from such assent, the law would imply a promise. Foster v. 
Dix.field, 18 Maine, 380. 

2. The growing timber belonged to the inheritance. 
The life tenant had no rights in it. The plaintiffs therefore, 

being the reversioners, might have maintained trespass against 
the defendant for taking it away. And if so, they might 
waive the tort and sue in assumpsit. Frothingham v. Mc­
Cusick, 24 Maine, 403 ; Stowell v. Pike, 2 Maine, 387. 

3. By the death of the life tenant, the defendant's acts 
were purged of tort, making assumpsit the proper form of 
action. 

4. The acts proved did not constitute a trespass within the 
provision of the R. S. chap. 119, sect. 10, which has essen-
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tially modified the common law definition of trespass; in­
asmuch as it is there made requisite to allege and to prove, 
that the act, amounting to trespass, was without the consent of 
the owner. But the very bringing of this suit in assumpsit 
negatives the want of such assent. 

5. All authorities maintain that, when the defendant has 
sold or had the benefit of the property, the tort may be 
waived. Reports passim. 

The using the timber for fuel and for repair of the vessel 
were equivalent to a sale. Lightly v. Couston, 1 Taunt. 112. 

6. Tort can be waived and assumpsit maintained in all 
cases where the defendant is not injured by it. Hill v. Davis, 
3 N. H. 384; Webster v. Drinkwater, 5 Greenl. 319; Cha­
ney v. Yeaton, 1 N. H. 154; Linden v. Hooper, Cowper, 
414; 6 T. R. 695. 

7. The position, that a tort cannot be waived, is in oppo­
sition to a sound public policy, and opposed to the :first prin­
ciples of the Christian religion, which is a part of the common 
law. It is inconsistent with the spirit of the age anfl of the 
tenor of our legislation, that forms of law should prevail, in 
opposition to justice. · 

The maxim that no one shall take advantage of his own 
wrong is a salutary one, and onght to be rigidly adhered to. 

J. Shepley and Hayes, for the defendant. 

TENNEY, J., orally. -There in no evidence of any ex­
press contract between the parties for the purchase of the 
timber, and the case shows a wrongful taking of it. 

The plaintiffs contend, that they may waive the tort and 
maintain their action, as on an implied contract. 

It may be a nice question to <letermine precisely where the 
line is to be drawn, between cases i11 which a party may 
waive a tort and bring an action of assmnpsit, and where he 
is not permitted to do this. The Court do not deem it neces­
sary for the decision of this case, to consider that question. 

The law will not frnply a contract, where an e.vpress con-
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tract is proved. Nor will the law imply a contract in a case 
where the parties cannot legally make an express contract. 

The plaintiffs had no present interest in the land where the 
defendant cut and converted the timber. They could not 
legally contract for the severance and sale of the timber there 
standing. The parties being legally incapable of entering 
into an express contract of that character, the law cannot 
imply one. Nonsuit confirmed. 

LITTLEFIELD, appellant, versus AsA W. CoLE ~· ux. 

Of the powers of the Court of Probate, in relation to testamentary trusts. 

A testamentary trustee had it in charge by the will to appropriate the in­
come of the estate to the widow of the testator, as she should "require" 
for the support of herself and children. Held, that it is not within the ju­
risdiction of the Court of Probate to direct what amount the trustee should 
appropriate for such support. 

ELIAB LITTLEFIELD died in March, 1845, leaving a wife and 
four children. By his will, after giving to his wife (Mrs. Cole, 
one of the appellees) his homestead for life, and also his 
household furniture, he bequeathed to her the entire income 
of his whole estate for her own and her childrens' support ; 
and appointed the appellant trustee with directions to hold the 
whole of his property, ( not given to his wife,) in trust for his 
wife and children, and farther required the trustee to pay over 
to his said wife the income from the estate as she should re­
quire for the support of herself and children, her receipt 
heing his voucher. 

Mrs. Cole, with her husband, presented to the Judge of 
Probate a petition, setting forth that the trustee accepted the 
trust, and had received large incomes from the Pstate, and, 
that he has refused to pay over to her so much of the income 
as she requires for the support of herself and children ; and 
praying that the trustee may be ordered to pay over to Mrs. 
Cole such sum for arrearages from the income of the estate 
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as justly belongs to her, and the income in future or such part 
thereof as he, the Judge of Probate, might deem jnst and 
reasonable. 

Upon the hearing before the Judge of Probate, the trustee 
contended that it is by the will confided wholly to him to ad­
judge what portion of the income should be appropriated to 
the support of the family, and that he has appropriated for 
that purpose all which it was suitable he should do ; and that 
the Court of Probate has no jurisdiction upon the petition. 

The Judge however decreed that the trustee should pay to 
Mr1>. Cole, for her support and that of the children, seven hun­
dred dollars in equal quarter yearly payments until the further 
order of the Court. 

From this decree, the trustee appealed. 

D. Goodenow, for the appellant. 

N. D. Appleton, for the appellees. 
By the provisions of the statute, chap. 11 I, sect. 12, the 

Probate Court has concurrent jurisdiction with the S. J. Court 
in hearing and deterrnining, in equity, all 'matters relating to 
testamentary trusts. The power is expressly conferred, and 
is without limitation. 

That section confers certain spec.ific powers upon the Su­
preme Judicial Court and upon the Judges of Probate, and au­
thorizes them respectively to give such directions, as the case 
may require, for managing and disposing of the trust fund, 
subject to any provisions contained in the will. The object 
of the complaint in this case, was to obtain directions from 
the Judge of Probate, as to the proper disposition of the in­
come of the estate in the hands of the trustee, and it is the 
identical case contemplated by that section. If not provided 
for in that section, the power is clearly given in sect. 13. 

The sections are of recent enactment. They were not 
contained in the statute of 1821, and are intended to confer 
powers, not before possessed by the Probate Courts, but which 
might be highly useful for them to have in cases like this. 

THE CouRT, after consultation, decided that the Probate 
VOL. XXXIII. 70 
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Court had not jurisdiction of the matter presented in the com­
plaint, and ordered that the decree be reversed. 

STATE versus STRAW -5'· al. 

An omission by the Judge to give the instruction which counsel, in address­
ing the jury, may have contended for, furnishes no ground for exceptions 
unless the J u<lge was requested to give such instruction. 

In a criminal prosecution for a riot, it is no defence that two persons only 
were engaged in the illegal physical act, if a third person was, at the time, 
aiding and abetting them by his presence. 

ON ExcEPTIONS from the District Court, CoLE: J. 
Indictment for a riot against two defendants, charging that 

they with others, armed with clubs, &c., unlawfully, riotously, 
violently and tumultuously assembled themselves together and 
broke down and demolished a dwellinghouse, to the terror, &c. 

The testimony tended to prove, that two persons only were 
engaged in the physical act charged, but that a third person 
was aiding and abetting them by his presence. The defend­
ants contended, that in order to prove a riot, it was necessary 
for the government to show, that three persons were engaged 
in some illegal physical act. 

The Judge instructed the jury, that if two were engaged 
in the illegal act and the third was there aiding and abetting 
by his presence, it was sufficient. To that ruling the defend­
ants excepted, the verdict being against them. 

Bourne and Dana, for the defendants. 
" It must be proved, that three persons, at least, were en­

gaged in the unlawful assembly and assault, otherwise de­
fendants must be acquitted, for unless committed by three or 
more, it can be no riot." Archbold's Crim. Prac. 699 and 707. 

"If three or more, lawfully assembled and quarreling, fall on 
one of their company, no riot. But if they fall on a stranger, 
they thereby begin an unlawful assembly, and their concurrence 
is evidence of an evil intention, in them that concur, so that 
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it is a riot in them that act, and no more." 2 Salk. 594 and 
595. 

These cases plainly imply the necessity of action in at 
least three. 

Three were present, but no riot, unless there be evidence 
of their action. 

" When three or more persons together and in a violent or 
tumultuous manner commit an unlawful act, or together do a 
lawful act in an unlawful, violent or tumultuous manner, to 
the dis~urbance of others, they are guilty of a riot." Statute 
of Iowa. 

Common Law as to what is necessary to constitute a riot 
is abrogated by the Stat. chap. 159, sect. 3, page 682. 

The Statute describes a riot; this overrides all other 
description. 

" When three or more persons together and in a violent or 
tumultuous manner, commit an unlawful act, or together do a 
lawful act in an unlawful, violent or tumultuous manner, to the 
disturbance of others," it is a riot. 

" All words and phrases shall be construed according to the 
common and approved usage of our language." R. S. chap. 
I, sect. 3, clat1se 1. 

Criminal statutes are to be construed strictly. 
The word "together" does not relate to the assembling, but 

to the act done. 
" Engaged," means active in the work. 
To be engaged in a fight, a battle, a conspiracy, or m any 

work or job, means doing something in it. 
Lord Holt says, in a case there referred to, " if a statute in­

flicts a penalty on one who does so and so, it shall not be ex­
tended to one aiding and assisting." 6 Dane, 650. 

To support an indictment for a riot, the defendants must be 
active in doing or countenancing an unlawful act, or standing 
ready to support such act." Pennsylvania v. Craig, Addi­
son, 190. 

The instruction that, if defendant was aiding and abetting 
by his presence, it was sufficient, is clearly erroneous. 
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It is not said if he was present, aiding and abetting, but 
that the presence only was the aiding and abetting ; that is, 
that his presence was the only instrumentality. · 

If mere presence alone was sufficient, then any one, even 
the magistrate, present for the purpose of quelling, or any one 
looking on, a child, an insane person, even those terrified, 
would be guilty. 

At common law, all who abet in a crime, whefoer present 
or absent, are criminal ; but presence is no more guilt than 
absence. 

Tallman, Attorney General, and Drew, County Attorney, 
for the State. 

SHEPLEY, C. J., orally. -
It was contended at the trial by the defendants that, to 

prove a riot, it was necessary for the government to show 
that three persons were engaged in some illegal physical act; 
and the counsel have now argued as if this question was 
raised upon the exceptions. But what counsel contended for, 
is no ground for exceptions. The Court must first be request­
ed to charge upon the point made, and if the request is 
refused, exceptions may be taken. The instructions which 
the Judge gave to the jury, and the legal effect of them, are 
the only questions which can now be raised upon these excep­
tions. The jury were instructed that if two were engaged 
in the illegal act, and the third was there, aiding and abetting 
by his presence, it was sufficient. It is insisted that by the 
common law and by statute, a riot cannot be committed un­
less three persons were engaged in it, and doing some unlaw­
ful act. The Court are not satisfied that such is the rule at 
common law. By the common law, where three persons are 
together for a common, unlawful purpose, and acting in con­
cert, it is not necessary, to constitute a riot, that all should do 
some physical act. It is enough, if two, or perhaps one, does 
the unlawful deed, if the other be aiding, assisting and abet­
ting. He becomes an actor by aiding and abetting. Suppose 
one actually pulls down a building, while the other two stand 
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by to watch and keep others off, they become participators in 
the act. 

But it is argued that by the R. S. chap. 159, sect. 3, it is 
required that at least three persons should be present, commit­
ting some unlawful act, to constitute the offence, and that a 
person cannot be considered as committing an unlawful act, 
who does nothing to accomplish it. But if two persons pull 
down a house, and a third stands by to protect them, he com­
mits an unlawful act. The common law defines what an un­
lawful act is. By that, all who aid, assist and abet, are held 
to do what the others do. 

But it is said that it does not follow that the third person 
was aiding and abetting, because he was present. 

Whether the third person was aiding and abetting, was a 
question for the jury, and it was fully submitted to them by 
the instruction. Exceptions overruled. 
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PRESTON o/ al. versus DREW. 

It is competent for the State, by legislative enactment, operating prospectively, 
to determine that articles, injurious to the public health or morals, shall not 
constitute property. 

If it should so conclude in relation to spirituous or intoxicating drinks, when 
designed to be used as a beverage, the conclusion would be justified by the 
experience and history of ·man, and would furnish no occasion to complain 
that any provision of the constitution had been violated. 

The Act of 1851, "for the suppression of drinking-houses and tippling-shops," 
though it provides for the seizure and forfeiture of such liquors when de­
signed for sale, does not enact that no property can be acquired in them 
when not designed for unlawful sale ; but on the contrary, recognizes them 
as subjects of property, when kept for certain purposes. 

The prohibition to sell such liquors does not prevent the acquisition of pro-
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perty in them, or the transport of them through the State, when not de­
signed for unlawful sale, 

The general intent and avowed purpose of the Act would not be infringed by 
a construction which should allow the maintenance of actions, except 
for such liquors as were liable to seizure and forfeiture, and intended for un­
lawful sale. 

The attaching of such a construction to legislative language, so clear and une­
quivocal, if within the province of the judiciary department, is perhaps 
very near to the outward boundary of its power. 

If such a construction should be applied, it would, of course, remove the stat­
ute prohibition from all actions brought for liquors, except those proved to 
have been intended for unlawful sale. 

,vithout such a construction, the statute prohibition is inoperative, as to ac­
tions for any liquors, except those proved to have been intended for unlaw­
ful sale, because as to other liquors the prohibition is violative of the State 
Constitution. 

ON REPORT from Nisi Prius, HowARD, J. presiding. 
Replevin for eight barrels of rum and for the casks, m 

which it was contained. 
Plea, non cepit, with brief statement, justifying the taking 

by the defendant, as an officer, under a warrant, issued by 
virtue of the statute of 1851, chap. 211, "for the suppression 
of drinking-houses and tippling-shops." The plaintiffs reside 
in Massachusetts. The rum was sent by them to Brunswick, 
in this county, where it was stored for safe keeping, and it 
was there seized by the defendant. 

One of the enactments of the statute is, that " No action 
of any kind shall be had or maintained in any court for th,e 
recovery or possession of intoxicating or spirituous liquors, or 
the value thereof." 

Relying upon that enactment, the defendant moved for a 
nonsuit, which, for the purpose of bringing the subject before 
the whole Court, was ordered pro Jonna. If, upon these facts, 
the action is maintainable, a new trial is to be granted. 

Orr, for the plaintiffs. 

Fox, for the defendant. 

SHEPLEY, C. J. - The action is replevin of eight barrels of 
rum. A nonsuit was ordered, pro Jorrna, by the presiding 
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Judge, that the question might be presented for deliberative 
consideration, whether the action can be maintained. 

There is no proof presented by the report of the case, that 
the rum was liable to seizure and forfeiture, or that there was 
any intention to sell it, in violation of any law of the State. 

If the action can be sustained, it must be maintained " for 
the recovery or possession of intoxicating or spirituous 
liquors." 

It is provided by the sixteenth section of the Act approved 
on June 21, 1851, that "No action of any kind shall be main­
tained in any court in this State, either in whole or in part, 
for intoxicating or spirituous liquors sold in any other State 
or country, whatever ; nor shall any action of any kind be 
had or maintained in any court in this State, for the recovery 
or possession of intoxicating or spirituous liquors, or the value 
thereof." 

Among the rights secured to the people of this State by 
their Constitution, is that of "acquiring, possessing, and pro­
tecting property." Art. 1, sec. 1. 'I'he nineteenth section 
of the same article provides, " That every person, for an 
injury done him in his person, reputation, property, or imrrm­
nities, shall have remedy by due course of law." 

When a person is deprived of the possession of his property 
without lawful authority or right, he is injured in his proper­
ty. The State, by its legislative enactments, operating pros­
pectively, may determine that articles injurious to the public 
health or morals, shall not constitute property, within its juris­
diction. It may come to the conclusion that spirituous liquors, 
when used as beverage, are productive of a great variety of 
ills and evils to the people, both in their individual and in 
their associate relations ; that the least use of them for such 
a purpose is injurious, and suited to produce, by a greater use, 
serious injury to the comfort, morals, and health ; that the 
common use of them for such a purpose operates to diminish 
the productiveness of labor; to injure the health; to impose 
upon the people additional and unnecessary burdens ; to pro­
duce waste of time and of property ; to introduce disorder and 



CUMBERLAND, 1852. 561 

Preston v. Drew. 

disobedience to law ; to disturb the peace: and to multiply 
crimes of every grade. Such conclusions would be justified 
by the experience and history of man. If a legislature should 
declare that no person should acquire any property in them, 
for such a purpose, there would be no occasion for complaint 
that it had violated any provision of the constitution. 

The act now under consideration should receive such a 
construction, so far as it may be possible cmrsistently with 
established rules of law, as will carry into effect the declared 
design of its enactment, "The suppression of drinking-houses 
and tippling-shops." The first section prohibits the manufac­
ture or sale of such liquors, except as therein after provided. 
The second section :.mthorizes the appointment of an agent, 
in any town or city, to sell such liquors "to be used for me­
dicinal and mechanical purposes." The other sections of the 
Act appear to have been framP-d to carry these provisions fully 
into effect ; to prevent a violation of them, and to punish per­
sons found to have been guilty of their violation. 

While the Act provides for the seizure and forfeiture of the 
liquors designed for sale, in violation of its provisions, no posi­
tive enactment is found that no person shall acquire any pro­
perty in them. Nor is there any language capable of receiving 
such a construction as would forbid it. The prohibition to 
sell them cannot prevent any person from acquiring and pos­
sessing them for his own use without any intention to sell 
them. Nor can it prevent their transport from one town or 
city to another, or through the State, when there is no inten­
tion to make sale of them. There is nothing found in the 
Act indicative of an intention to prevent their being property, 
when thus possessed or used. On the contrary, the Act au­
thorizes them to be legally sold and used for certain purposes, 
and therefore to be the subject of property for such purposes. 
If they cannot be the subject of property, the town or city 
agents can have no property in them, nor can they or the 
towns or cities, by any action, obtain redress for their lawless 
and wanton destruction. 

It is, however, insisted in argument1 that a person, by the 
VoL. xxxm. 71 
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common law, can no more acquire property in spmtuous and 
intoxicating liquors, than he can in obscene publications and 
prints. There is a clear and marked distinction between them. 
Such liquors may be applied to useful purposes. This is ad­
mitted in the Act, by its authorizing their sale for medicinal 
or mechanical purposes. It is their misuse or abuse alone 
which occasions the mischief. Obscene publications and prints 
are in their very nature corrupting, and productive only of evil. 

' They are incapable of any use which is not corrupting and 
injurious to the moral sense. 

Such liquors are also alleged to be a common nuisance, and 
as such liable to destruction. There is nothing which can be 
regarded as a nuisance, when considered by itself alone, and 
separate from its use. It is the improper use or employment 
of a thing which causes it to become a nuisance. It would 
be not a little absurd to declare that to be a nuisance, and as 
such liable to be abated and destroyed, which the Act allows 
to be sold and purchased as an article useful for medicinal and 
mechanical purposes. 

The Court cannot decide by an application of the rules of 
the common law, or by the provisions of the Act, that pro­
perty cannot be acquired in spirituous and intoxicating liqnors. 
The language of the Act, which declares that no action shall 
be maintained for the recovery or possession of such liquors 
or their value, is without limitation ; and, by a literal con­
struction, it would deprive one who has purchased them of a 
town or city agent, for allowable purposes, of the right to 
maintain an action to recover them or their value from a per­
son who had taken them from his possession without any right 
or avthority, or who had wantonly destroyed them. It would 
also deprive the town and city agents of all right to maintain 
an action for the recovery of such liquors which had been 
purchased by them, for sale according to the provisions of the 
Act, and which had been u11lawfully taken from them or de­
stroyed. It would also deprive a person of all remedy for the 
protection of such property by action, when procured for his 
private use and not intended for sale; and when he was carry-
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ing it through the State without any intention of sale in this 
State. Can one conclude that an intelligent legislature could 
have intended to hold out such temptations for the lawless 
subtraction or destruction of private property? The results 
are too extraordipary and unjust to allow an intelligent and 
considerate mind to believe that they could have been fore­
seen and approved. 

The general language must therefore be restricted so as 
to accomplish the general intent and declared purpose of the 
Act without producing such results, or the provision, now 
under consideration, must be pronounced to be a plain viola­
tion of the provisions of the constitution, and void. The 
general intent and declared purpose of the Act would in no 
degree be infringed by regarding the general language to be 
so limited as to forbid the maintenance of any action for the 
recovery or possession of such liquors or their value, which 
were liable to seizure and forfeiture, or intended for sale in 
violation of the provisions of the Act. 

It may be said, that a court of justice is not authorized to 
iqtroduce by construction such a limitation ; that it savors 
more of legislation than of construction. It may be so ; and 
if the Court may not introduce any such limitation without 
encroaching upon the forbidden province of another depart­
ment of the government, it cannot omit its duty to declare 
that provision to be in violation of the provisions of the 
constitution, and void. 

Nonsnit set aside and a new trial granted. 
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THE STATE versus CERTAIN SPIRITUOuS AND INTOXICATING 
LIQUORS i ROBINSON, CLAIMANT. 

To obtain a forfeiture of intoxicating or sphituous liquors under the Act 
"for the suppression of drinking-houses and tippling-shops," it is necessary 
to be distinctly ave1Teu. in the complaint, and proved on the trial, that the 
liquors were intended fur sale in the city or town, in which they were kept 
or deposited, and by some person not authorized to sell the same in such 
city or town, under the provisions of the A ct. 

It is not, however, necessary to aver or prove that they were intended for 
sale in the shop, or other building, wherein they were kept or deposited. 

The requirement of the constitution in reference to search-warrants, that 
" A special designation of the place to be searched" shall be made, is not 
answered by words, which, if used in a conveyance, would not convey it, 
and which would not confine the search to one building or place. 

Under that constitutional provision, an article to be searched for, may, in 
the warrant, be describe<l simply by its generic name, if it be destitute of 
any peculiar an<l known marks or qualities, by which, in the description, 
it can be distinguished from other articles of the same general name. 

Thus, a warrant for the search of " ,pirituous or intoxicating liquors," will 
not be considerecl unauthorized, for the want of a sufficient designation of 
the thing to be searched for. 

The officer's return, which omits to state how long the liquors ha<l been ad­
vertised, or that the notice posted contained the number or any description 
of the packages, is too defective to authorize a decree of forfeiture based 
upon it. 

Legal proof that the liquors were kept for sale by the owner or keeper of 
them, is an essential prerequisite to a decree of forfeiture, (where a claimant 
appears,) and to the imposition of a fine. Neither the affidavit contained in 
the complaint, nor the recitals in the warrant, nor the officer's return, can 
be taken as evidence upon that point. 

\Vhen the complaint names no person as the o"·ner, keeper or claimant of the 
liquors, the swearing of the jury in the form as of a criminal trial, is irreg­
ular. The finding that the defendant is guilty, would be merely void, there 
being no issue upon which it could rest. 

ON ExcEPTIONs from the District Court, EMERY, J. pre­
siding. 

A complaint was made on the 25th of NovembP.r, 1851, 
to the Municipal Court of Portland, by three voters of that 
city, setting forth that they had reason to believe, and did 
believe, that at said° Portland, on, &c., spirituous and intoxi­
cating liquors were and still are kept and deposited and in-
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tended for sale,- by a person unknown to the complainants, of 
said Portland ; said person unknown not being authorized 
to sell the same in said Portland, under the provisions of 
the Act, entitled, " An Act for the suppression of drinking­
houses and tippling-shops," in a certain building, situated 
on Plum street, called a shed, in said Portland, whereby said 
liquors have become forfeited to be destroyed. 

Wherefore the complainants pray, that due process may be 
issued to search said shed, where said liquors are believed to 
be deposited, and if there found, that the same may be seized 
and safely kept until final action and decision be had thereon. 

On the same day a warrant upon that complaint was issued 
by the Municipal Court, directed to the constable, requiring 
him to enter, in the daytime, the shed before named, and there­
in search for said liquors, and, if there found, to seize and 
safely keep the same until final action and decision be had on 
said complaint. 

Upon that warrant the constable returned upon the same 
day, as follows: - "I have entered the shed· situated in 
Portland on Plum street, being the same premises described 
in the written warrant, and have there made search for spir-

. ituous and intoxicating liquors, and have found and seized in 
said shed one cask of Madeira wine, marked B. ; do. marked 
H. S. L. L. A. L.; 2 half casks do., ullage; 2 casks sweet 
wine, ullage, marked U. D. C. l~l ; 2 casks port-wine, ullage, 
marked a key, C. & A.; 1 cask of Sicily wine, ullage, mark­
ed C. 0. L. L. J.; 1 cask Otard brandy, and 89 half-pint glass 
bottles of ale ; said liquors being spirituous and intoxicating, and 
now hold them in my custody until final action is had thereon. 

" I have this [same] day advertised the above-describe'd 
liquors by posting up a notice, in the entry of the Old State 
House, of the seizure and custody of the same, and by noti­
fying all persons claiming said liquor or part thereof, that they 
may appear before said Court, and be heard in support of their 
claim and right to the same, and by leaving a copy of said ad­
vertisement with the Judge of the Municipal Court." 

Record of the Municipal Court. At a Municipal Court, for 
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the city of Portland, holden 28th February, 1852: - [Then 
the com plaint is recited.] 

And now such liquors as are described in the warrant is­
sued on said complaint are found and seized by the officer, 
and have by said officer been advertised agreeably to the pro­
visions of the statute in such case made and provided. Rich­
ard R. Robinson, of said Portland, appears and claims the pro­
perty described and seized ; and the said Robinson claims the 
same as imported liquor contained in the original packages, 
and that they were not kept or deposited, and intended for sale 
in violation of law. 

And now it not appearing to the Court that said liquors are 
or were, at the time of the seizure thereof, the property of any 
city or town in said State, and purchased for sale by the agent 
thereof for medicinal and mechanical purposes, or that the 
same were of foreign production, imported under the laws of 
the United States in accordance therewith, nor that said 
liquors were not intended for sale in said Portland by a person 
not authorized to sell the same therein, -

It is therefore considered and declared by the Court, that 
said liquors be and are declared forfeited and ordered to be de­
stroyed; and Joseph M. Thompson is appointed to witness the 
destruction thereof. 

And said Robinson appeals to the District Court for the 
\Vestern District, to be holden at Portland within and for said 
county, on the first Tuesday of March next, and gives bond 
to said State with sureties in the sum of two hundred dollars, 
to prosecute said appeal and pay all fines and costs which may 
be awarded against him. 

The appeal was duly entered in the District Court. And 
the defendant's counsel there moved that the prosecution be 
dismissed, for the reason that the complaint was insufficient, 
because it was not alleged in the complaint that the liquors 
were intended for sale in the place where they were kept and 
deposited, or in any specific place, or in the city or county 
where the complaint was made ; and also for the reason that 
it did not appear that the court below had jurisdiction, or that 
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the property had been advertised, or the notice given, required 
by the statute. 

The jury were impanneled in the usual manner in which 
they are impanneled in criminal trials, and directed if they 
found the defendant guilty to say so, and if they found him 
not guilty to say so, and no more. The counsel for claimant 
objected to this form of impanneling the jury, and contended 
that the issue of guilty or not guilty was not the proper issue 
to be presented to the jury. No other plea was put in by the 
claimant, than the written claim and answer filed in the Mu­
nicipal Court, and set forth in the record which makes part of 
the case. 

It was admitted by the claimant and on the part of the gov­
ernment, that the liquors seized were the property of said 
Robinson. The government introduced evidence to prove 
that the liquors described in the return were seized in the 
place described in the warrant, to wit, the shed in Plum street; 
but there was no evidence that the liquors were intended for 
sale in the place where they were seized, or where they were 
kept and deposited. 

Counsel for defendant contended, that the evidence showed 
that the liquors seized were deposited for storage, and were 
not intended or offered for sale. Counsel for government con­
tended, that the evidence tended to show that the liquors were 
intended for sale by defendant, though not in the shed. 

The counsel for the claimant requested the Court to give 
the following instructions : " That the provision in the elev­
enth section of the Act, entitled an 'Act for the suppression 
of drinking-houses and tippling-shops,' which provides that if 
the owner or keeper of the liquor seized fails to appear, or un­
less he can show by positive proof that said liquors are of for­
eign production, &c., the liquor shall be declared forfeited, 
&c., and the owner or keeper shall pay a fine of twenty dol­
lars, &c., is unconstitutional; that the provision, in said elev­
enth section, that the custom-house certificates of importation 
and proofs of marks on the casks or packages corresponding 
thereto, shall not be received as evidence that the liquors con-
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tained in said packages are those actually imported therein, is 
repugnant to the laws of the United States, and is also uncon­
stitutional ; that the provisions in said section, which cr!)ate 
a forfeiture or impose a penalty upon oath or affirmation not 
made in the presence of the defendant, and without requiring 
the production of any witnesses against him, are unconstitu­
tional and void ; that the eleventh section of said Act is un­
constitutional ; that the provision in the thirteenth section, 
imposing additional penalties upon a party for claiming his 
constitutional right of appeal from a tribunal, where he can­
not have a trial by jury, to a court in which he may have the 
same, is unconstitutional ; that it should be alleged in the 
complaint and proved at the trial, that the liquors were intend­
ed for sale in the place where the search is made ; that it 
should be averred in the complaint, and proved at the trial, 
that the liquors were intended for sale by the person with 
whom they are alleged to be kept and deposited." 

The Court declined to give the instructions requested, but 
did instruct the jury, that it was not necessary to aver or 
prove that the liquors were intended for sale in the place 
where they were kept or deposited, or in any particular place, 
but that they might inquire whether they were or not intend­
ed for sale by the defendant. 

The jury returned a verdict of guilty. 
Counsel for the defendant moved that the verdict be set 

aside, for the reason that it was not responsive to any plea in 
the case, and that it was not a finding upon any question pro­
perly presented or submitted to them ; bnt the Court over­
ruled the motion. To the foregoing rnlings and instructions 
the said Robinson excepted, and his exceptions were al­
lowed. 

G. F. Shepley, for the claimant. 

Tallman, Attorney General, for the State. 

SHEPLEY, C. J. - The proceedings in the District Court 
are presented by a bill of exceptions. The complaint and 
warrant issued by the Municipal Court, with the returns of 
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the officer thereon, are made a part of the case. For a dis­
position of the case, it would not be necessary to consider all 
the objections and requests for instructions made at the trial. 
Several questions, which are presented, may be expected to 
arise frequently upon proceedings instituted by virtue of the 
Act approved June 2, 1851 ; and it may be desirable to have 
a decision upon them, that a correct practice may be estab­
lished. 

1. The District Judge correctly considered that the com­
plaint did not contain any averment, that the liquors were in­
tended for sale in the city of Portland, or at any particular 
place ; and he instructed the jury "that it was not necessary 
to aver or prove, that the liquors were intended for sale in the 
place where they were kept or deposited, or in any particular 
place." By a transposition and use of the language contained 
in the eleventh section, which authorizes a complaint to be 
made, the averments required will he clearly perceived to be, 
" That spirituous or intoxicating liquors are kept or deposited 
and intended for sale" " in any store, shop, warehouse or other 
building or place in said city or town," "by a person not au­
thorized to sell the same in said city or town, under the pro­
visions of this Act." 

'l'he complaint should therefore contain a distinct avJrment 
that the liquors are intended for sale in the city, town or 
place, in which they are kept or deposited. A literal con­
struction of the language would seem to require an averment 
that they were intended for sale in the store, shop, warehouse, 
building, or place, where they are kept or deposited. But a 
construction should not be made, which would have the effect 
to permit such evasions of the provisions of the Act, as would 
prevent the accomplishment of its declared design, if the lan­
guage will admit any other fair interpretation. The construc­
tion insisted upon in argument, would be likely to have such 
an effect, - for it would not be difficult for a person to keep 
liquor in a shop in which it was not intended that it should 
be sold, while it was intended that it should be sold in an ad­
joining shop, or in one near it, to which it might be carried 
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in small quantities as required for sale without subjecting that 
which composed the fountain for supply to seizure and for­
feiture. By another transposition and use of the language, 
the sense in which it was probably intended to be used, will 
be exhibited. " That spirituous or intoxicating liquors are 
kept or deposited and intended for sale" "in said city or 
town," "in any store, shop, warehouse, or other buil<ling or 
place." 

It is not, therefore, necessary to aver in the complaint, that 
the liquors are intended for sale in the shop or other building 
in which they are kept or deposited. 

2. The language used in the complaint, as descriptive of the 
place of deposit, is recited in the warrant. It is described as 
'' a certain building situated in Plum street; called a shed ;" 
and the officer is commanded to enter and search "the shed 
before named." 

There might be several sheds situated on that street, and 
the officer would be authorized to search any one of them, 
and all of them would therefore be liable to search. If the 
command had been to search a certain building situated in 
Fore street, called a shop, all the shops situated on that street 
might have been subjected to search. 

The constitution declares that "no warrant to search any 
place, or seize any person or thing shall issue without a special 
designation of the place to be searched, and the person or 
thing to be seized. When a designation so limited and spe­
cial, as to distinguish the place or thing from all others of the 
like kind, cannot well be made, it should not be required. 
There can be no difficulty experienced in practice, if such a 
designation of the place be required as would, if used in a 
conveyance, be sufficient to describe and convey it. That 
cannot be considered as a special designation of the place, 
which, if used in a conveyance, would not convey it, and 
which would not confine the search to one building or place. 
The complaint and warrant were, therefore, defective, and the 
search was unauthorized. 

It is insisted in argument, that there is no such special de-
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signation of the thing to be searched for and seized, as the 
provisions of the constitution require ; that liquors not intend­
ed for sale must be seized by virtue of such a warrant when 
found in a warehouse or building with those intended for sale ; 
that such has been and must continue to be the effect, when 
liquors intended for sale, and not intended for sale, are found 
in the warehouse of a railway or in the hold of a vessel; that 
to prevent this, a more limited and special designation of the 
liquors should be required, in conformity to the provisions of 
the constitution ; that the particular kind of liquor should be 
designated ; that a description by the use of generic terms is 
not a special description. 

The question, whether such a general description can be 
allowed, is not unattended by serious difficulties. It must be 
admitted that liquors, not intended for sale and not liable to 
forfeiture, may be seized by virtue of such a warrant, when 
found in the same building or place in which those intended 
for sale are deposited. It is difficult to perceive how such a 
result can be prevented by a more limited or special designa­
tion. If the liquors were designated by the use of the terms 
brandy, rum, gin, whiskey and wine, with a further descrip­
tion of being contained in a hogshead, pipe, barrel, or other 
cask, and with a limitation of each kind to a particular de­
scription of cask or vessel, there might be found other brandy, 
rum, gin, whiskey· and wine, in like casks or vessels, and in 
the same building or place; and not intended for sale, and 
which might be seized by virtue of a warrant, in which the 
liquors to be seized were attempted to be thus more particu­
larly designated. If a warrant should be issued to search for 
stolen goods, designated as bales of cotton cloth, other bales 
of cotton cloth of like appearance, and not stolen, might be 
found in the building or place desiguated, and be seized. 

It has been contended that these difficulties might be avoid­
ed, by distinguishing the property to be searched for, from 
other property of the like kind, by a statement or averment 
that the property to be searched for was owned by a particu­
lar person. It is no part of the description of an article to 
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state by whom it is owned. The special description required 
by the constitution, could not have been intended to include 
an historical account of the article. It may often be found 
difficult, if not impossible, to describe articles stolen, or liquors 
intended for sale, so perfectly that they can be easily distin­
guished by an officer having no previous knowledge of them, 
from others of a similar kind, not stolen or not intended for 
sale. 

The administration of law is occasionally, and perhaps un­
avoidably, so imperfect that innocent persons may be subjected 
to inconvenience and expense by official acts and processes de­
signed for the punishment of the guilty. If liquors not in­
tended for sale, or goods not stolen, should be seized by vir­
tue of such a warrant, the owner would be enabled to procure 
their restoration, by the adoption of proper measures to ac­
complish the object. Such a designation of the thing to be 
seized could not have been intended to be required, as would 
prevent any effectual search for stolen or other secreted goods. 
There may be different kinds of spirituous liquors, which, to 
the eye of an observer, would present the like appearance, and 
if no warrant to seize them, when thus seen, could be issued 
without a designation of the particular kind of liquor, it would 
often be very difficult, if not impossible, to execute the law. 
If goods or liquors should be required to be designated by 
marks upon the casks, vessels, boxes, or bags containing 
them, searches and seizures of them might often be prevented 
by an obliteration or removal of the marks. If a designation 
by the species and not by generic terms were required, the 
difficulties alluded to might not be avoided, for others might 
be found in the same warehouse or place, of a like species 
and appearance. 

That provision of the constitution was designed to prevent 
unreasonable searches and seizures, but not to prevent the ac­
complishment of any useful purpose, by searches and seizures. 
It could not have been the intention of the framers of the con­
stitution to require a designation of the thing to be searched 
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for, so special and particular as to prevent the accomplishment 
of any beneficial purpose by a search-warrant. 

The Court is not satisfied that the complaint and warrant 
ought to be considered as illegally made and issued, because 
the thing to be searched for was not more specially designated. 
The Judge of the District Court was not obliged to decide 
these questions on a motion to dismiss the complaint. If the 
exceptions were overruled, these matters might be immedi­
ately presented for the decision of this Court, by a motion in 
arrest, and it has been thought best to examine them. 

3. The return of the officer made to exhibit the time and 
manner of advertising the liquors seized, is too defective to 
authorize a decree of forfeiture based upon it. It does not 
state how long they had been advertised, or that the notice 
posted contained the number or any description of the pack­
ages. 

The twelfth section of the Act requires, " that the liquors 
should be advertised for two weeks, by posting up a written 
description of them, containing the number and description of 
the packages as near as may be." Such a return may author­
ize a decree of forfeiture, when no claimant appears; but no 
such decree can properly be made, until it appears that they 
have been advertised as the Act requires. 

4. The jury appear to have been impanneled in form for 
the trial of a person accused of crime, and they found a ver­
dict of guilty. 

The complaint contains no averment that the liquors were 
deposited or kept by the claimant, or that they were intended 
for sale by him. His name is not mentioned in it. No per­
son can be put on trial for an offence without any written 
complaint or charge made against him, that he has committed 
one. The whole proceedings in this respect were irregular 
and unauthorized. The verdict appears to have been found 
without any issue framed, upon which it would rest. There 
does not appear to have been any finding of the jury, that the 
liquors were kept or deposited and intended for sale, as alleged 
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in the complaint, which was the only matter that could have 
been properly submitted to them. 

5. The judgment or decree of the Municipal Court, de­
claring the liquor to be forfeited, appears to have been made 
upon such proof only as was exhibited by the complaint and 
warrant, with the returns of the officer, and upon the absence 
of any proof of certain facts named in it. This was vacated 
by the appeal, but as it presents the practical administration of 
the law, it will be useful to examine it, that the practice may 
be established. 

Certain provisions of the eleventh section of the Act, if 
considered alone, would seem to authorize a judgment or de­
cree upon inspection of such documents, and upon the ab­
sence of proof of the facts stated. The section contains these 
words : " And the owner or keeper of such liquors shall pay 
a fine of twenty dollars and costs, or stand committed for thir­
ty days in default of payment, if, in the opinion of the Court, 
said liquors shall have been kept or deposited for the purposes 
of sale." 

It could not have been the intention to have liquors claimed 
by any person, adjudged on a trial to be forfeited and destroy­
ed without any legal proof whatever that they were intended 
for sale. A construction of the Act which authorizes it would 
allow liquors which had just been purchased of an agent ap­
pointed by a city or town, for medicinal or mechanical pur­
poses, to be seized, condemned, and destroyed, upon the affi­
davit of three persons, being voters, that they had reason to 
believe, and did believe, that they were kept and intended for 
sale ; for it would not be possible for such a purchaser to prQ­
cure and introduce on trial, the proof required of him, as a 
claimant, to obtain their discharge. 

The same proof which would, on a trial, be sufficient to 
authorize a decree that the liquors should be destroyed, ap­
pears by the Act to have been regarded as sufficient to author­
ize a sentence or judgment, that the person who had kept 
them for sale, should pay a fine of twenty dollars. There is 
no provision for a distinct and separate trial of the liquors and 
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of the keeper of them for sale. No such fine can be imposed 
upon the keeper or owner, until the Court has formed an 
opinion that the owner or keeper kept them for sale. That 
opinion must be an official and judicial opinion; and no Court 
can form such an opinion without proof of the fact, that the 
liquors were kept for sale by the owner or keeper of them. 
An affidavit made by three persons, not as testimony on the 
trial, but for the purpose of obtaining a warrant, that they 
have good reason to believe, and do believe, that the liquors 
were intended for sale, does not afford the least legal proof of 
the fact to be established on trial, that they were intended for 
sale. 

The facts that the liquors were kept or deposited in the 
city or town, and intended for sale there, must be proved by 
legal testimony, introduced on trial, to sustain the prosecution. 

'11 0 allow a fine to be imposed upon a person, without 
proof from witnesses introduced on trial, would be to permit 
an open violation of the provisions of the sixth section of the 
first article of the constitution, which declares, that in all 
criminal prosecutions, the accused shall have a right "to be 
confronted by the witnesses against him." 

The exceptions are sustained. The proceedings being too 
defective and irregular to be sustained, are quashed, and the 
liquors are restored to the claimant. 

ScuDDER 9" al. versus DAVIS 4• al., AND THE LEWISTON 
"V\'~ ATER PowER CoMP ANY, their trustees. 

'l'he provision of R. S. chap. 119, sect. 5, was not intended merely for the 
benefit of trustees, but may be pleaded in abatement by the principal de­
fendant, in a trustee suit, wherein the only trustees are a corporation aggre­
gate, having their established and usual place of business, and having held 
their last annual meeting, in a county other than that in which the suit is 
brought. 

ON REPORT from Nisi Prius, SHEPLEY, C. J. presiding. 
AssuMPSIT. 
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Scudder v. Davis. 

The trustees come, and by their disclosures admit indebted• 
ness to the principal defendants. 

The principal defendants filed a plea in abatement. This 
was followed by a replication and a rejoinder, upon which 
an issue to the county was taken. The ground of the claim to 
have the writ abated, was, that the suit is brought in the 
wrong county. 

After examining the testimony, the parties, withdrew the 
case from the jury, and submitted to the Court who are "to 
enter such judgment as the rights of the parties may require." 

J. Goodenow, for the plaintiffs. 

T. A. D. Pessenden, for the defendants. 

HowARD, J., orally. -The case is submitted for judgment 
as the rights of the parties may require. A consideration of 
the pleadings is therefore unnecessary. The evidence shows 
that the trustees have their established and usual place of busi­
ness in the county of Lincoln, and there held their last annual 
meeting, and for several of the last years have usually held 
their meetings there. 

The statute ch. 119, <§, 5, is imperative that, upon such facts 
the action should be brought in that county alone. 

The plaintiffs however have contended that this provision 
of the statute was for the benefit of the trustees only, and 
may therefore be waived by them. But the language is un• 
ambiguous and clear. We have no choice but to give it effect 
as it reads. 

As the action could not rightfully be commenced for this 
county, it cannot be maintained here. 

Writ abated. 
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YORK, 1850. - HENRY HoL11rns, petitioner for administration de 
bonis non, on the estate of Jeremiah Smith, appellant from a 
decree of the Judge of Probate, ex parte. 

IN this case the following facts are proved. Jeremiah Smith died 
previous to March, 1816. Administration on his estate was granted 
to his widow, Mercy Smith, March 18, 1816. She returned an in­
ventory of the est11te March 17, 1817. Whole amount $326,61. 

The administratrix represented the estate insolvent, and a list of 
claims was returned to the Judge of Probate, by the commissioners 
amounting to $179,18, on January 3, 1818, at which time she settled 
her first account crediting the personal estate inventoried, and leaving 
a balance of $23,97 due her. At the Court of Common Pleas, Jan­
uary term, 1818, the administratrix obtained license to sell real estate 
to pay the debts; and previous to the sale had her dower assigned. 
On the 10th December, 1818, she sold the real estate, except the re­
version of her dower, for $37. On the 17th March, 1823, she settled 
her second account, crediting the amount for which the real estate 
was sold, and leaving a balance still due to her of $29,09. The 
widow occupied ur leased the land assigned her for dower, till her 
death, about the year 1846, never having sold the reversion, and not 
having paid any of the debts due from the estate. 

The petitioner being one of the creditors whose claims had been 
allowed by the commissioners, applied for administration de bonis 
non, so that the remaining real estate of Smith might be sold, and 
the proceeds distributed. The Judge of Probate refused to grant 
administration, as more than twenty years had elapsed since the orig­
inal administration was granted, and the report of commissioners of 
insolvency was made and accepted. 

N. D . .Appleton, for the petitioner -
Cited the Stat. of Mass. of 1784, and Statutes of Maine, 1821 

VOL. xxxm. 73 
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chap. 51, sect 20, 25, R. S. chap. 105, sect. 39, KempttJ11 Y. Swift, 
2 Metcalf, 70, to show that the first administrator had no author­
ity to sell the reversion, under her license, and that there was nQ lim­
itation to the power of the Judge of Probate to grant administratior, 
de bonis non. 

TENNEY, J., orally. -The decree of the Judge of Pmoote must. 

be reversed. 

KENNEBEC, 1851. - HrNDS versus CALEB STEVENS 4- als, 
HINDS versus CALEB STEVENS If al. 

ON REPORT from the District Court, RicE, J. 
Debt upon relief bonds, given to procure the debtors' discharge 

from arrest on execution. The appropriate record shows that the 
JJlaintiff at the term of the District Court, held on the first. Tuesday of 
August, 1848, being the first day of said month, recovered a judg­
ment against said C. and G. W. Stevens, jointly. 

The execution recites that the judgment was recovered at a Court 
holden on the first Tuesday of August, 1848, and requires the officer 
to collect interest on the amount from the 16th day of August, 1848, 
being the time of the rendition of the judgment. The defendants 
were arrested on the execution and gave the several bonds now in 
suit. The bonds each recite that judgment was "obtained" on the 
first Tuesday of August, 1848. The case was submitted for decision 
upon a stipulation that, if considered by the Court, that the evidence 
shows the existence of such a judgment as is recited in the bonds, 
the defendants are to be defaulted. 

Per TENNEY, J. -A default must be entered. 

North, for the plaintiff. 

Whitmore, for the defendants, 

SOMERSET, 1851.- Woon versus EsTEs o/ trustees. 

'fms is an appeal, between the principal parties, taken from the 
District Court. 

SHEPLEY, C. J. -The appeal brings up the disclosures for adjudi­
cation here. 

Stewart moves that the case be dismissed, for the alleged rea'lon, 
that the sureties in the appeal-recognizance are insufficient. 
. The recognizance was taken before a justice of the peace, under 
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the general Act of Amendment of 1841, by which ten days may be 
allowed for the taking of a recognizance in that mode. 

PER CuRIAM. - The judgment of the justice as to the sufficiency 
of the sureties is final. The motion is overruled. 

PENOBSCOT, 1851. - BLAKE versus Russ. 
Tms is a motion by the defendant for a new trial, on the ground, 

that the verdict was against the evidence. The mover made up 
what he considered a report of the facts, but did not present it to 
the plaintiff's counsel, until the day before the commencement of 
this term. It was objected to, because presented too late. 

SHEPLEY, C. J. -The rule on this point has been so often com­
municated, that it apparently ought to be well understood. 

It is that the counsel making the motion should draw up a report 
of the evidence under the sanction of his professional oath, and s!gn 
and place it on file by the middle of vacation, that the opposmg 
council should have the other half of the vacation in which to ex­
amine it and, if need be, suggest corrections in a counter report. 

ATKINSON versus SNow, 

REAL AcrroN. 
In order to prove the foreclosure of a mortgage which one Dough­

erty had given to the demanrlant, the tenant offered to read from the 
newspaper the advertisement wherein the demandant had given no­
tice that the condition of the mortgage had been broken, and that 
he claimed to foreclose. This was objected to by the dernandant's 
counsel, and thereupon the tenant's counsel read it from the records 
of the registry office. 

Afterwards, in argument to the jury, the tenant's counsel read it 
from the newspaper, the demandant's counsel resisting, but the Judge 
permitting it. To that permission, exceptioa was taken. 

W G. Crosby, for the demandant. 
Godfrey, for the tenant. 

How ARD, J., orally. -The record had been read, and was present 
for the use of either party. It was the same with the advertisement 
in the newspaper. It was, therefore, immaterial upon which paper 
the counsel was looking, when he read the advertisement to the jury. 
It might have been so done, merely for convenience. 
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To that converiience the Judge might properly assent. The excep­
tion was without foundation, and must be overruled. 

THE INHABITANTS OF KIRKLAND versus THE INHABITANTS oF 
BRADFORD, 

By the Settlement Act of 1821, a person, resident in a plantation, at the time 
of its incorporation into a town, thereby gained a settlement, notwithstand­
ing that, within the next preceding period of five years, he had applied for 
and received supplies as a pauper in. the same plantation. 

THE plantation of Bradford had furnished relief in 1828, to one 
Cunningham, as a pauper. Afterwards, in 1831, the plantation was 
incorporated into the town of Bradford, at which time Cunningham 
had his home within its limits. 

In 1844, he fell into distress in the town of Kirkland, where he re­
ceived supplies as a pauper from the overseers of the poor of that 
town. This suit is brought to recover for those supplies. 

The defence set up was, that Cunningham acquired no settlement 
in Bradford by having his home there at the time of its incorporation ; 
because, within five years prior to that time, he had received supplies 
as a pauper. The Judge ruled that, by having his home in Bradford 
at the time of its incorporation, the pauper acquired a settlement in 
that town. 

To that ruling the defendants excepted. 

SHEPLEY, C. J., orally. -The question of the settlement is to be 
governed by the Act of 1821. Tho second section provides that 
"all persons dwelling and having their homes in any unincorporated 
place at the time when the same shall be incorporated into a town, 
shall thereby gain a legal settlement therein." 

That enactment has no qualification as to supplies previously fur­
nished. 

But it is further urged that it is contrary to the current of author­
ities, that one, while a pauper, can be allowed to acquire a settle­
ment in his own right. If such be the authorities, (and we have now 
no occasion to examine the question,) it is inapplicable in this case, 
for it has not appeared that Cunningham was a pauper at the time of 
the incorporation, though he had been previously. 

Exceptions overruled. 

BRAJNEIW AND \VIFE versus BRACKETT. 

IN a suit by one of three 'persons for a malicious prosecution, in­
stituted by the defendant against the three, it was Held : -
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1. That the record of the police court, in which the complaint 
was tried, may be used by the plaintiff as evidence. 

2. That declarations of one of the accused persons, not made in 
the presence of the plaintiff, cannot be used as evidence for the de­
fendant to prove probable cause. 

3. That it is not allowable to the defendant for the purpose of 
proving probable cause, to show that the accused were generally 
suspected, or were generally believed, to be guilty of the crime 
charged. 

EMERSON versus CoLLAJIH,RE 4· ux. 

ON FACTS AGREED. 
WRIT OF ENTRY, - William Hooper was once the proprietor of 

the land. While he was the owner, it was attached in a suit in the 
name of Hollis Parlin against him. After the attachment, he con­
veyed the land by a title which has been regularly deduced to the 
demandant. 

In Parlin's suite, a judgment was recovered against Hooper, and 
the land was duly levied under it. 

The defendants deduced title to themselves, under Horace Parlin, 
by his deed dated subsequent to the levy. 

It is admitted, (if the evidence of it could be received, when ob­
jected to,) that, by mistake, the action was brought in the name of 
Hollis, instead of Horace Parlin, and that Horace was the real 
creditor. 

SHF.PLEY, C. J., orally. - Whether the evidence to show the mistake 
was or was not admissible, it is not now necessary to decide. If inad­
missible, the title is proved to be, not in the demandant, but in Hollis 
Parlin, and there is nothing to show that there is not such a person in 
full life. If the evidence be admiss1ble, the title was in Horace 
Parlin, under whom the tenants have obtained it. In neither contin­
gency, can the demandants recover. 

NoRRIS versus VINAL, 

THE defendant offered two depositions, the captions of which 
stated, "that the adverse party was notified to attend." Annexed to 
one of the depositions was an original notification, upon which was a 
return by an officer ; but the caption contained no reference to that 
notification, which was as follows : -
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" Penobscot ss. Oct. 18, 1850. 
"I have made search for the within named adverse party, or E. G. 

Rawson, his attorney, and can find neither within my precinct. I 
have therefore left a true attested copy of the within for said Rawson 
at the Bangor House in Bangor, as his last place of abode in my 
precinct." "J. H. Wilson, Deputy Sheriff." 

The plaintiff objected to the depositions, because no legal notice of 
the taking had been given; and he introduced Mr. Rawson, who 
testified, that about one month before the date of the officer's return, 
he settled his bill of board at the Bangor House, and left, removing 
all his things, with the intention of not returning to that house to 
live, and went a journey for his health; and did not return until 
after the caption; that when he did return, he stopped at the Bangor 
House for a day or two only, as a guest ; and that he afterwards 
boarded at another house in Bangor ; that he never intended to aban­
don his residence in Bangor; that he had no actual notice of the 
taking of the depositions ; that when the notice was served and the 
depositions taken, he was out of the State. 

The objection was overruled and the depositions were read. The 
plaintiff, ( the verdict being against him,) excepted. 

Cutting, for the plaintiff. 

Washburn, for the defendant. 

SHEPLEY, C. J., orally. -The caption of each deposition shows a 
notice. In neither of them is any reference ma.de tu the officer's re­
turn on the notification. That return is not, therefore, to be con­
sidered as a part of the caption. Neither that return nor the ab­
sence of Rawson controls the certificates in the captions. 

Exceptions overruled. 

GoDDARD versus HrLL. 

81\IITH owed Kirby. Kirby owed the plaintiff. To discharge his 
debt to Kirby, Smith delivered to the plaintiff the note now in suit for 
$1400, the plaintiff knowing that it was made for that purpose, 
and the plaintiff gave up a note he had against Kirby, but the evi­
dence did not show its amount. The defence is that the note now in 
suit was given for a larger sum than was due from Smith to Kirby. 
The defendant offered to prove that when the defendant receiVf~d the 
note, he agreed to make the deduction, if the note was too large to 
pay Kirby's claim against Smith. 

Held by the Court, that such testimony could not be admitted, as it 
would be at variance with thP- written contract. 

The defendant then contended that it was his right to prove a par­
tial failure of consideration and offered to do it. Held by the Court, 
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that the giving up by the plaintiff of the note he held against Kirby, 
was a sufficient consideration, even though it were of an amount less 
than the $1400, and the evidence was rejected. 

Peters, for the plaintiff. 
Blake, for the defendant. 

WALDO, 1851.-STATE versus JEWELL f als. 

INDICTMENT for murder. 
The case did not involve the decision of any legal question to be 

reported. 
It may, however, be well to present a sketch of the proceeding in 

the impannelment of the jury, both as a matter of practice and as 
showing, though to a small extent, the sentiments of the community 
on the subject of capital punishment. 

Thirty-six jurors were called. To each one the oath was adminis­
tered, to make true answers to such questions as should be asked by 
the Court or by their order. The questions which the prisoner's 
counsel then put to most of them were, in substance, whether they 
had formed or expressed any opinion as to the innocence or guilt of 
the prisoners, and whether they were conscious of any bias or preju­
dice against them. 

The inquiries then made by the counsel for the State, were in sub­
stance, in most of the cases, whether the juror had any conscientious 
,;cruples which would prevent him from returning a verdict against 
the prisoners, if the proof should show them to be guilty ; and wheth­
er he was related to either of the prisoners. 

It was permitted to both parties to ask, in various forms of lan­
guage, whether the juror was conscious of any such bias or prefer­
ence as to prevent his acting with impartiality, and whether he had 
heard, read or conversed upon the subjP-ct ; together with such con­
nected questions as should elicit the views and feelings of the juror 
upon the subject matter. 

Of the thirty-six, who were thus examined on the voir dire, there 
appeared to be twenty-five who had not formed such an opinion of 
the innocence or guilt of the prisoners, and who did not entertain 
tuch conscientious scruples, as to disqualify them to try the case. Of 
these, thirteen were challenged peremptorily and the other twelve were 
sworn as jurors. Three of the twenty-five, were opposed to the law, 
inflicting capital punishment in any case ; but, believing it to be the 
duty of each citizen to acquiesce in the existing laws of the land, 
they said they should have no conscientious scruples in returning a 
verdict of guilty, if such should be the proof. 

The remaining eleven were set aside by the Court, four of them 
having formed opinions as to the guilt of the prisoners ;- six of 
them being conscientiously scrupulous of returning a , verdict of 
guilty, in any case where the death penalty might be inflicted; -
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the other merely stating, without offering the ground of his objection, 
that he could not return a verdict of guilty, in any case, where the 
punishment might be death. 

One of the prisoners was acquitted, the jury finding him to have 
been insane. The other was convicted of " manslaughter," and 
sentenced to seven years confinement at hard labor in the State 
Prison. 

Keene, for defendant, moves for an indorser to a writ, antl offers a 
witness to prove that the plaintiff is resident at Chicago. 

The witness stated that the plaintiff's wife lived with witness after 
the plaintiff went off, that she received two letters from her husband, 
requesting her to come to him at Chicago ; and that she went, in 
December last. 

THE CouRT ordered that an indorser be furnished by the middle of 
vacation. 

THOI\IPsoN i-ersus HINDS .. 

PETITION for a review, asking for an order of notice upon the ad­
verse party. 

PER CuRIAM. -An application for a review, on the ground of any 
alleged facts, must name the witnesses by whom the facts are to be 
proved, and state what particular facts each witness is expected to 
testify. This is required, with a view to apprize the respondent as 
to what may be necessary in the arrangement of his defence. 

In this petition, there is no mention of the witnesses expected to be 
used ; and therefore the order of notice cannot be granted. 

VINALHAVEN i-ersus WASHINGTON, 

MoTION by the defendants for a new trial, on the ground that the 
verdict was against evidence. The defendant's counsel had drawn 
up a report of the evidence, and was proceeding to read it to the 
Court. 

The opposing counsel objected to it, because not filed by the mid­
dle of vacation. 
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SHEPLEY, C. J. - What is the counsel, making the motion, to do? 
It is not enough simply to present the motion. It is his duty to en­
force it. He is to let the Court and the opposing party know the 
grounds of it. How shall this be done ? The Court have presented 
the mode. He is to draw up a report, under the sanction of his pro­
fessional oath, presenting the evidence. 

The rule requires that this report be filed by the middle of vaca­
tion, in order that the other party, if he thinks it to be incorrect, may 
place on file a report under the like authentication, so that, from the 
two reports, the Court, aided also by their own minutes, may ascer­
tain what the evidence was. 

This rule has been in force many years, and has been so often 
acted upon, that we must presume it to be well understood by the 
profession. Now, to relax this rule and require an opposing party to 
meet the case, without the prescribed opportunity of preparation, is 
to deprive him of a LEGAL right. The rule was devised, not for the 
mere convenience of the Court, but for the just administration of 
rights. 

A party may voluntarily waive his right. The Court cannot re­
quire him to. 

In this case, the rule has not been observed, and there must be 
Judgment on the verdict. 

HAsKELL o/ al. versus HAZARD. 

OF amending petitions for review. 
This was a petition fol' the review of an action in which the peti­

tioner had been defaulted. 
There were three petitioners and they set forth, in the petition, 

that the default was occasioned by a mistake, and without their fault, 
and stated the circumstances unde·r which it took place. The petition 
however, did not mention the names of any witnesses, by whom they 
expected to prove those circumstances. 

On a suggestion that thd petition was defective in that respect 
\Vebster, for the petitioners, submitted that, though in cases where 
there had been a trial, and where reliance waR had upon newly dis­
covered evidence, it was requisite to set forth the witnesses' names, it 
is otherwise in cases, where the matter passed, as this did, by default. 
He also asked leave to amend the petition, by inserting the names. 

Abbott, for the respondent, objected to the mnendment, for the 
reasons,-

!. that a supersedeas having been granted, and a bond thereupon 
filed, the bond would be vacated by the amendment. 

II. that the petitioner's position would not be benefited by the 
amendment, because the bond given was ineffectual. 

1. It was given in the penal sum of $1450. - whereas it should 
have been in the penal sum of $1338,28, thut being double the 
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amount of the damages and costs rendered in the original suit, and 
the statute, ch. 123, § 8, requiring a bond for that amount. 

2. Because there are three petitioners, and the condition of the 
bond is not that they shall pay, &c., but that two only of them should 
pay. 

III. Because, though the petition is signed by three, the bond is 
executed by two of them only. 

IV. Because the condition of the bond is, that the obligors shall 
pay the amount of the bond with interest, whereas the statute requires 
a condition that the obligors shall pay the amount of the damage and 
cost, with interest, in case such should be the judgment of the Court 
upon the nwiew. It is, therefore, not a statute bond. 

To these objections a reply was made by Webster. 
After observing that there was an irregularity in addressing the 

application for the supersedeas, not to the Court but to one of its mem­
bers, although when directed to the Court, one of them had authority 
to act upon it; and after further observing that as one of the Court, 
in granting the supersedeas, had passed upon the suitableness of the 
bond, there was no occasion to revise his decision, the Court granted 
leave to amend. 



STATE OF MAINE. 

IN HousE OF REPRESENTATIVES, May 31, 1851. 

Ordered, that the following questions be submitted for the opinion 
of the Supreme Judicial Court. 

QUESTION 1st. Has the Legislature constitutional power, after a 
general representative apportionment has been made, in conformity 
with the constitution, to alter the Representative Districts so estab­
lished, until the next general apportionment ? 

QuEsTION 2d. Was it competent for the Legislature of 1850, to 
incorporate the town of Kennebec in the County of Kennebec, from 
parts of five different Representative Districts, as established by the 
last general apportionment, and annex said town to the Representative 
District of Readfield and Fayette, so as to give the inhabitants of 
said town of Kennebec the right to vote in thE' election of representa­
tives to the Legislature, with the inhabitants of Readfield and 
Fayette? 

OPINION. 
The undersigned respectfully present their op1mon upon the 

questions stated in an order of the House of Representatives, 
bearing date on May 31, 1851. 

It is provided by the second section of the fourth article of the 
constitution, that on or before the 15th day of August, in the year 
1821, and " within every subsequent period of at most ten years and 
at least five," the Legislature shall cause the number of the inhab­
itants of the State to be ascertained, exclusive of foreigners not nat­
uralized and Indians not taxed; and that" the number of represent­
atives shall, at the several periods of making such enumerations, be 
fixed and apportioned among the several counties as near as may be 
according to the number of inhabitants, having regard to the relative 
increase of population." 

When an apportionment of representatives has been made accord­
ing to these provisions, " among the several counties," it must remain 
without alteration for five years - for no new enumeration and ap­
portionment can be made within that time, withrmt a violation of that 
clause of the constitution which provides that the least period for an 
enumeration shall be five years. 

Provision is made by the third section of the same article, for an 
election, by the inhabitants of the towns and organized plantations of 
each county, of the representatives assigned to that county by the 
apportionment ; those having less than fifteen hundred inhabitants are 
to be classed into districts having that number, "and so as not to 
divide towns." This number is to be increased or diminished, if 
found to be too large or too small to apportion all the representatives 
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assigned to any county among the towns and plantations of that 
county. The Legislature may at each apportionment authorize a 
town or plantation not entitled to elect a representative, to elect one 
for such portion of the time as shall be equal to its portion of repre­
sentation. 

The constitution then declares, that "the right of representation 
so established shall not be altered until the next general apportion­
ment." This language cannot be considered applicable to the pre­
ceding clause only. It has reference to the "right of representation" 
granted by that section, and established by virtue of its provisions, 
irrespective of the manner in which it has been established. It is so 
explicit and decisive, that the undersigned cannot hesitate to answer 
the first question in the negative. 

The second question assumes that the town of Kennebec was in­
corporated "from parts of five different representative districts, as es­
tablished by the last general apportionment," and annexed " to the 
representative district of Readfield and Fayette, so as to give the in­
habitants of said town of Kennebec the right to vote in the election of 
representative, with the inhabitants of Readfield and Fayette." The 
question is understood to assume, also, that there were inhabitants en­
titled to vote, residing on those parts of the different districts which 
were incorporated as the town of Kennebec. Thus understood, the 
answer to the second question is also in the negative. 

The transfer of territory, and of inhabitants residing upon it and 
entitled to vote, from one representative district to another, is an alter­
ation of a right of representation in both of those districts before the 
next general apportionment. 

If such an alteration could be constitutionally made without any 
general apportionment, political parties having majorities in both 
branches of the Legislature at different times, might, by the incorpo­
ration of new towns, by the division of existing towns, and by the al­
teration of town and plantation lines, contribute essentially to the con­
tinuance of their power, and thus introduce mis,~hiefs which were in­
tended to be prevented by those sections of the constitution. 

The right of the Legislature to incorporate a town composed of 
parts of several other towns is not intended to be denied or questioned. 
If not done at the time of a general apportionment, provision may be 
made that such inhabitants as are entitled to vole for a representative 
shall remain united to their respective districts for the election of a 
representative, until the next general apportionment. 

ETHER SHEPLEY, 

Jom, S. TENNEY, 

SA])IUEL "\VELLs, 

JOSEPH HOWARD. 

To the House of Representatives of the State of Maine. 



CHARGE TO THE GRAND JURY. 
AT the Waldo County session, 1851, two persons were indicted for murder. 

Vide ante p. 583. C. J. SHEPLEY has kindly consented to the publication of 
the interesting charge made by him to the Grand Jury upon that occasion. 

Gentlemen of the Grand Jury : -
You may be called in the discharge of your official duties to 

investigate the circumstances, under which a fellow citizen has been 
killed, while alleged to have been assisting an officer in the discharge 
of his official duties. The occasion therefore is not unsuitable, if it 
does not require, that the principles should be stated, by which men 
should be governed, when required by the laws of the country, in 
which they dwell, to do an act or to refrain from doing it. 

Obedience to established law is the principle, upon which alone our 
civil and religious freedom can be maintained. 

Much has recently been spoken and written respecting the duty of 
obedience to human laws, and there has been much of vague state­
ment and of involved and of inconclusive argument, affording no very 
definite or clear rules easy of comprehension by a whole people, and 
fitted for application to the common concerns of life. And yet it is 
believed, that men unlearned in the law and unqualified for legal 
investigations or for intricate and difficult processes of reasoning, were 
not intended to be left without rules for their government, which could 
be readily comprehended and applied. 

The offence alluded to is reported to have been committed while 
resisting the execution of a judgment rendered by a judicial tribunal. 

When a judgment is obtained by one person against another 
by a regular and legal course of judicial proceedings, and the per­
son, against whom it has been obtained, considers it to have been 
illegally or unjustly obtained, he cannot be permitted to offer the least 
resistance to the execution of it. If the judgment has been obtained 
against him by false testimony, or by any accident, negligence, or 
oversight on his own part, it is not the less binding and operative upon 
him, until he obtains relief from it in the manner prescribed by law; 
and while it remains in force the least resistance to its execution is 
unauthorised and illegal, and is liable to be punished in the same 
manner, that it would be, if the judgment had been rendered without 
the occurrence of any accident, neglect, or false testimony. 

If this were not the rule of law and of duty, every man would be 
at liberty to resist the regular and constituted administration and ex­
ecution of the laws; to do that which seemed right in his own eyes; 
and there would be no secur-ity for person or property without resort 
to an armed force. Our present form of government could exist no 
longer for any beneficial purpose. 

A person may believe, that an act of the legislature is unauthor­
ised by the constitution of the State or of the United States, and the 
inquiry is presented, whether he should obey it. It will be his first 
duty to ascertain, if possible, whether there is good reason to believe 
that his opinion is a correct one. After obtaining the best informa­
tion within his power, should he continue to be of the same opinion, 
he may assume the responsibility, disregard the enactment, and abide 
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the consequences. But he must not offer the least forcible resistance 
to the execution of the law esteemed to be unconstitutional, even 
when it acts directly upon his own person or property, nor incite or 
encourage others to do so. He must quietly permit it to operate 
upon his person or property in the same manner, as he should do, if 
there were no doubt, that it was a constitutional and valid enactment, 
and submit to its effect, until by a regular course of legal proceed­
ings he can obtain the decision of a judicial tribunal provided for that 
purpose, and thus, if the act be decided to be unconstitutional, obtain 
redress for any injury to his person, property, or rights, occasioned 
by the enforcement of the unconstitutional enactment. 

He may not under any circumstances resort to force himself or 
incite others to do so, to prevent the execution of the law by a regular 
judgment or otherwise by officers appointed for that purpose, although 
it may finally prove to have been unconstitutional and void. 

To allow him to do so would be to permit every man to be the final 
judge of the constitutionality and validity of lhe laws, to disturb the 
public peace by resisting them, and to introduce disorder, violence, and 
the shedding of blood, upon the judgment and according to the will 
and pleasure of every man in the community. 

The rule of duty is plain. A man may disregard a law, which he 
believes to be a violation of the constitution and abide the consequen­
ces upon his person or property ; but he must not offer the least re­
sistance to the regular execution of such a law or incite others to do 
so, however severely it may act upon his person, property, or rights. 
He must seek for redress through a regular course of legal proceedings. 

A person may believe, that an act of a legislative body legally 
passed in accordance with the provisions of the constitution, by which 
it is governed, is contrary to the laws of God. The inquiry is then 
presented respecting his duty to obey it. 

His first duty is to ascertain, whether the act is clearly and directly 
opposed to the divine law. When this has been ascertained clearlyr 
as when for example such an act should require him to hate and to 
kill his enemy, while the divine law declares, thou shalt love thine 
enemies and shalt not kill, the human law is to be disobeyed, 
and the divine law obeyed. The person is not at liberty to obey the 
human law. When no commandment or precept in the revealed will 
of God can be found, which if written under the human law would 
be clearly opposed to it, it is the duty of the citizen to obey the 
human law. 

It may be, as it has often been, contended that, although no precept 
of the divine law clearly opposed to the human law can be found, a 
person may ascertain certain rules and principles resulting from the 
whole revealed will of God, and may conclude, that these rules and 
principles are opposed to a law of the country, and that he is there­
fore authorized and required to disobey it. 

The reasoning, on which this position is based, is unsound ; and the 
position itself is unauthorized by the divine commandments and 
precepts. 

Few persons could be found, who would agree upon all the rules 
and principles resulting from the whole of the revealed will of God. 
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Such rules and principles would be different when presented by those, 
who were more or less highly endowed with intellectual power, and 
by those whose minds were more or less highly cultivated and trained 
to profound, elaborate, and intricate courses of investigation and de­
duction; and by those who were more or less under the guidance of 
a correct moral sense and religious influence, and who were more or 
less perfectly instructed in the divine precepts. These rules and 
principles might be as numerous and various as the degrees of mental 
power, of mental cultivation, and of correct moral and religious in­
struction. 

It could not have been the intention of the divine Instructer to 
leave men in such a condition, that when called upon to obey the 
laws of their country, there should be found no certain rule of con­
duct prescribed by Him, applicable alike to all persons, and so clearly 
made known that all persons of common capacity, who could read, or 
comprehend what was read by others, could understand and act upon 
it. It must have been His intention to communicate a common and 
plain rule for all classes of persons, or there would be no common 
and plain rule of duty. 

When therefore a person can find no direct and palpable conflict 
between a divine and human law, he is not at liberty to enter upon an 
elaborate course of investigation and inquiry, whether a rule cannot 
be deduced by his scriptural studies and mental operations, as result­
ing from the whole of the divine precepts, which rule will be in con­
flict with human laws, and to act upon this rule of his own making. 

Rules and principles thus deduced are not of God. They are the 
workmanship of man. To pursue such a course is to set up a rule 
often elaborated from his own pride of intellect and of cultivation, 
or from self-will, or ignorance, or fanaticism, in place of the divine 
will, and to make it the foundation of a wilful opposition to the regu­
larly established laws of the country. 

It is not intended to deny that such rules may be useful, and may 
be used to determine the moral duties of man, when those duties are 
not plainly prescribed by divine or human laws. 

When one is required and obliged to disobey a human law, because 
it is opposed to the plain letter and declaration of the divine law, is .he 
therefore authorized to oppose by force the execution of the human 
law? Certainly not. It is his duty to disobey calmly and quietly, 
without the least attempt to resist, or otherwise to oppose the execu­
tion of the human law by the officers appointed to execute it. He is 
simply to disobey it, and to abide the consequences of his disobedi­
ence, whatever they may be, without any attempt by force or violence 
or by inciting others to use it, to prevent the full effect of the penalty, 
imposed by the human law for its violation, being inflicted upon his 
person or property. 

The duty is plainly inculcated in the scriptures not to oppose by 
force or violence the laws of an existing government irrespective of 
their character. It is one's duty to follow the example of Daniel and 
refuse to worship Darius, and to follow his example also by submit­
ting to go into the den of lions without any attempt by force or vio­
lence to prevent the execution of the law upon himself. 
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This is not a fit occasion to consider under what circumstances a 
person may by the divine law be permitted to overthrow an existing 
government by revolution, and these remarks are not applicable to 
such a question. Nor are they intended to question the right of 
every citizen to di;;cuss with entire freedom the character of existing 
laws, and to show, that they _permit or encourage moral misconduct, 
and that they arc otherwise unwise or inexpedient, and that they 
ought to be altered or repealed. 

Some persons attempt to justify their disobe<l ience of human laws 
by asserting, that they cannot in conscience obey them. 

The pres,mt occasion is not an appropriate one to consider whether 
conscience may not be the best guide for the determination of man's 
moral duties, where the revealed will of God n:specting them is not 
and cannot be known. 

It may be rnfely asserted, that conscience is .not to be relied upon 
as affording a correct or safe rule of duty for a people, to whom the 
will of God has been made known. 

The revealed will of God constitutes the ru 1 e of right and wrong. 
There can be nothing right, which is opposed ·:o it; nothing wrong, 
which is in accordance with it. 

Man's conscience during all his past history has been frequently 
and greatly opposed to it. 

Men's consciences differ according as their moral and religious 
and mental instruction has been more or less correct and thorough. 

The divine will, as plainly revealed and made known in the scrip­
tures, has, in the manner already stated, determined man's duty re­
specting obedience and disobedience of human laws. It is the only 
perfect rule of duty. No man can be assured, that his own con­
science does afford a perfect rule. He, that would substitute for the 
divine will the conscience of man, or his own eonscience, would in 
effect cast away the christian religion as a rule of duty and unite 
himself with those who may have no better or :mfer guide than con­
science, often blunted by tho indulgence of pr: de, passion, self-will, 
and self-interest, darkened by erroneous and prnvailing opinions and 
instructions, and blinded by superstition and fanaticism. He, that 
would do this, knoweth not what manner of spirit he is of, or he 
would not attempt to thrust aside the revealed will of God as a rule 
of duty and to set up his own conscience in its place. It is but an 
exhibition of self-conceit and of revolting presumption for any man 
favored with a revelation of the divine will 1o present his own con­
science as affording a more correct and infallible rule of duty than 
the revealed will of God; or to question the sufficiency of the divine 
precepts and to attempt to supply their defects by a voice within him. 

It is not intended to deny that the conscience of man was given to 
aid him in the discharge of his moral duties; or that it should be used 
for that purpose. It should however occupy its proper position of a 
monitor to man, to walk in the right ways of tlw Lord, and it should 
not exalt itself to the position of a revelator of the divine will. 
When it attempts to do this, it displaces that revealed will, and usu­
ally becomes the revelator of the self-will and perversity of man. 



THE insertion of the following article, which was first published in 
Livingston's Biographical Sketches of Eminent American Lawyers, 
now living, and with which the Reporter is permitted to enrich this 
volume, will, it is believed, be highly gratifying to the legal profes­
sion of Maine, and to the public. 

HON. NATHAN WESTON, LL. D., 

LATE 

CHIEF JUSTICE 

MAINE. 

THE subject of this memoir was born in that part of Hallowell 
which now constitutes the city of Augusta, in July, 1782. He was 
the fourth in descent from John Weston, who emigrated from Buck­
inghamshire, in England, twenty years after the landing of the Pil­
grim Fathers at Plymouth, and finally settled at Reading, Massachu­
setts, about twelve miles from Boston. The family were distin­
guished for their piety, and somewhat remarkable for longevity. 

His father was an enterprising, active man, of varied experience 
through a long life. After a campaign or two, in the old French 
war, prior to the capture of Quebec, he emigrated to Maine, which 
then contained a small and scattered population. Before the Revolu­
tion he was the owner of Abicadassit Point, on Kennebec River, 
where he resided, engaging principally in commerce, and sometimes 
obtaining masts for the king's ships, from the fine timber then to be 
found on Eastern River, a branch of the Kennebec. Near the close 
of the Revolutionary War he removed to what is now Augusta. He 
was, at one period, a public man, and in successive years a member 
of the House, Senate, and Council of Massachusetts. In 1781 he 
married the mother of the chief-justice. She was the daughter of 
Samuel Bancroft, Esq., of Reading, and sister of the late Dr. Ban­
croft. With her, although his third wife, he lived fifty years. She 
had previously married Mr. Cheever, of Salem, where she lived 
eight years, until his decease. Two children of this marriage sur­
vived, one of whom was the father of Dr. Cheever, of New-York. 

Of her first husband she was accustomed to relate an anecdote, 
which it may not be improper to introduce for its historical interest. 
Prior to the battle of Lexington, Gov. Gage had sent a small force 
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to seize certain military stores which had been collected at Salem. 
The citizens were apprised of the movement, and determined to re­
sist it. While they were removing the plank from a bridge, over which 
the detachment had to pass, Mr. Cheever received a slight wound 
from the bayonet of a British soldier, who was at once thrown into 
the stream by the citizens. The force having no orders, probably 
to proceed to extremities, retreated, without effecting their object. 
There is little doubt that the first blood shed in the drama of the Rev­
olution, flowed from the veins of Mr. Cheever. 

Judge Weston's mother had a strong and cultivated mind; her 
father was the leading man in his town, which he represented many 
years in the General Court during the stirring scenes which preceded 
the Revolution, voting and exerting an influence uniformly on the 
patriotic side. She delighted her children with reminiscences of her 
early days; the state of society in ante-revolutionary times, the rev­
erence which was felt for the clergy ; their conversation and bearing, 
w_hen visiting at her father's ; the strictness of his household ; their con­
secration of the Sabbath ; the uniformity with which he discharged the 
duty of family prayer, reading the scriptures and religious instruction, 
in which his colored servants participated, as equally interested in the 
hopes and promises of the gospel. The savor of the Puritan influence 
of an earlier day still pervaded the community ; they were not inat­
tentive to their secular interests, but thei: highest hopes were centered 
in a future state of existence. The opening mind of the daughter was 
early imbued with these influences; she became a professor of religion 
in her youth - she felt its power; and understood what it was, morally 
and intellectually. With the Bible, the sure word of God, the only 
acknowledged touchstone of Protestant faith, she was most familiar. 
From the time she learned to read, she never failed each year to read it 
through in course. The subject nearest her heart she endeavored to 
impress with a mother's devotion, upon the minds of her children. She 
was, besides, a general reader of all interesting books, to which she 
could find access. Many valuable and standard works were, under 
her direction, read in the family, and became topics of conversation. 
Judge Weston ascribes his thirst for knowledge, and his aspirations in 
his literary and professional career, very much to the influence of his 
mother. 

The common schools, in the village where he resided, were some­
times kept by a master who had received a classical education ; and 
he had made some progress in a preparation for college, before Hal­
lowell Academy was open for instruction. When that took place, he 
attended there, under the tuition of its learned and talented preceptor, 
Samuel Moody. His industry, quickness of apprehension, and great 
proficiency, won for him the esteem of his instructor, who continued 
ever after his steady friend. In 1808, they were both members of the 
Massachusetts legislature. At the first session his pupil made his 
maiden speech, which was well received by the house, and spoken of 
as indicative of no ordinary talent. The countenance of his worthy 
preceptor was radiant with delight, and he declared to a friend that 
he was never more highly gratified. 

Mr. Weston entered Dartmouth College, and, in 1803, received its 
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honors. While there, he maintained a high rank among his fellow­
students, devoting to general reading such portions of his time as were 
not necessary to a thorough proficiency in the classics. All who knew 
him, while resident there, speak of him with interest. Three or four 
years after his graduation, in the presence of a number of gentlemen 
at Governor Sullivan's table, in Boston, the late President Wheelock 
boasted of him, as a son of Dartmouth, of great promise, which the 
governor took pleasure in communicating to his father, then a mem­
ber of his council. 

He selected for his future career the profession of the law, and en­
tered, in Boston, the office of George Blake, Esq., Attorney of the 
United States for the district of Massachusetts. The attractions of 
the city did not seduce him from application to study. He was an 
assiduous attendant upon the courts, when in session, which were the 
forensic arena of many distinguished jurists. Among others were 
Parsons, afterwards chief justice ; Dexter, who had been in both 
houses of Congress, and in the cabinet of the elder Adams; Sullivan 
and Gore, each of whom was subsequently elevated to the governor's 
chair in Massachusetts; and the elegant and brilliant Otis, at that 
time the delight and favorite of the ci-ty. 

Unless Virginia may be excepted, Massachusetts had been decided­
ly, from the commencement of the Revolution, the leading State in 
the Union. She had furnished a large number of the prominent pub­
lic men of the day. These had clustered in and about Boston, the 
cradle of the Revolution. Politics, as a science, the formation and 
establishment of institutions which were to affect the destiny of an 
empire, rising rapidly to greatness, trained and exercised the first 
minds on subjects of deep interest to the happiness of mankind. 
Many of these, while a student, Mr. Weston had opportunity to see 
and hear. Their conversation, as well as their public displays, was 
highly instructive and improving. His inquisitive mind derived 
knowledge from the eye and thP ear, which the most devoted student 
cannot acquire in the closet. He always regarded the privileges thus 
afforded him, as having had a favorable effect upon the expansion of 
his powers. 

Mr. Blake had acquired a handsome fortune, which enabled him to 
live elegantly". He was a man of fashion, a11d, having a keen relish 
for the pleasures of society, was little inclined to the severer labors of 
his profession, either by study or otherwise. He was a man of 
s0.nse, a fine belles-lettres scholar, distinguislwd for the amenity of his 
manners and his remarkable colloquial powers. He was received 
with pleasure everywhere ; and visited occasionally Washington, 
Philadelphia and New York, mingling much in society, and well ad­
vised in all the passing topics of the day. Whatever he acquired, he 
communicated in the most inten,sting and happy manner, He ac­
quitted himself respectably, in the court-house, in the discharge of 
his official and professional duties ; but in all important causes chose 
to invoke the aid of Mr. Dexter. Together, they could not bJ sur­
passed by any professional array that could be brought against them. 

The vast aid which a student now derives from American reports, 
and other legal publications of a high order, did not then exist. 
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Nothing of this kind was to be found, except Dallas' Reports of three 
or four volumes, and one or two which had been published in Connec­
ticut. The student was expected to read Coke Littleton, Sheppard's 
Touchstone, Plowden, and Saunders, among the more ancient, and 
most of the modern English Reports then published. Bacon's 
Abridgment was much read by students ; but Mr. Blake, under the 
advice of Judge Lowell, an eminent jurist of his day, preferred the 
Digest of Baron Comyn. His pleader, in that publication, which is 
unrivalled for method and clearness, was studied by Mr. Weston with 
profound attention. He thus became a proficient in the art and mys­
tery of special pleading; at this day, of less practical consequence, 
but not without its use, as a discipline of the mind in the analysis and 
elucidation of legal principles. But the most elegant and attractive 
work, at that period, on English law, was Blackstone's Commentaries. 
It was so great a favorite with Mr. Blake, that he never failed to give 
it an annual reading. He recommended the same course to his pupil. 
This advice he followed for many years, !1-nd, as he says, with great 
advantage. 

Mr. Blake, who had become much attached to his pupil, and appre­
ciated his talents and acquirements, upon his admission to the bar, 
in July, 1806, proposed favorable terms of partnership in business, 
which he urged him to accept. This, Mr. Weston declined, choosing 
to push his fortunes in Maine. 

He first opened an office in Augusta, but was, in a few months, 
persuaded by friends in that part of the country to remove to New 
Gloucester, in the county of Cumberland. He there resided three 
years, in full and varied practice. The bar of that county were 
learned an<l respectable, with whom, in the court-house in Portland, 
he had the benefit of an active professional training. 

lu June, 1809, he married Miss Cony, daughter of the late Judge 
Cony, an elegant and beautiful woman, who still survives to cheer 
and embellish his evening of life. This connection, among other 
reasons, induced him, in March, 1810, to return 10 Augusta, where he 
still resides. 

In 1811 he accepted the office of chief justice of the Court of Com­
mon Pleas for the second eastern circuit of Massachusetts. This 
office he held until the separation of Maine from that commonwealth. 
He was, when appointed, but twenty-nine years of age, probably th,i 
youngest man who had received a judicial office in New England. 
It was soon perceived that he was placed in a position for which he 
was eminently qualified. His readiness, impartiality, courtesy, and 
dignity were highly appreciated by the bar and the public. Upon the 
erection of Maine into a separate State, he was, in June, 1820, ele­
vated to the bench of the Supreme Court. 

In 1825 he was, by the nearly unanimous vote of the members of 
the Legislature, without distinction of party, nominated for the office 
of governor. Retaining, however, a predilection for the judicial de­
partm~mt, he declined the proffered honor. 

Upon the retirement of Chief Justice Mellen, in 1834, he was ap­
pointed his successor. He presided in the Supreme Court seven 
years, which had become the limitation of the tenure of judicial 
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office, and finally retired from the bench in October, 1841, having 
discharged the duties of a judge, without interruption, for thirty years. 
In the enjoyment of uniform health, he was never, during that long 
period, detained from duty a single day by indisposition. 

At nisi prius, his legal learning and varied experience, always 
ready for use, em,bled him to rule promptly upon all the legal points 
raised. He was patient, cool and attentive in causes to be submitted 
to a jury, preserving, through long and protracted trials, the most un­
ruffied equanimity. In his charges to the jury, the bearing of com­
plicated facts was exhibited in a manner so methodical and lucid, as 
to be readily appreciated by the least disciplined mind. The haze of 
professional subtility was dissipated; light was evolved from obscuri­
ty; and the path of justice and equity rendered luminous and clear. 

The law of real estate in England, derived originally from the 
feudal system, although reduced to a science under the lead of the 
old lawyers of the Norman school, had been involved in great com­
plication. It was covered with a web of legal subtility, to be under­
stood and handled only by the initiated. Although somewhat sim­
plified by English legislation, it still remains a system, rather for the 
benefit of the noble and wealthy, in their family settlements, than for 
the community generally. 

But we are much indebted to English jurists for the elucidation of 
the law of personal property and personal rights, which have become 
of paramount consequence by the vast increase of wealth arising 
from commerce and manufactures. During the long administration 
of Lord Mansfield, he found the principles of the common law suffi­
ciently elastic and expansive to be applied happily to the new order of 
things. Judge Weston sympathized more strongly with minds of this 
class, than with those who feared to travel, except per i,ias antiquas. 
He respected the principle, stare decisis, when it became a rule of 
property, or of commercial necessity and convenience ; but when de­
cisions, or technical principles, were invoked to defeat the claims of 
justice, it was not easy to persuade him that he was bound to yield to 
their authority. It was then that the elements of the law, with which 
his mind and memory had become imbued, became of vast practical 
use and application. The principles of the common law, many of 
which were embodied in Latin maxims of great point and significance, 
in his skilful hand proved broad enough to relieve him from the pres­
sure of technical views, limited to too narrow a field. 

Of his labors in the solution of legal questions, brought before the 
whole court, the first twenty volumes of the Maine Reports remain 
an enduring monument. His judicial style, dear, terse and elegant, 
would not suffer in the comparison with the most finished opinions to 
be found in the American Reports. It is impossible to misunderstand 
his meaning, which stands out with a prominence that can neither be 
mystified nor perverted. If precedent was wanting, he was guided 
by the analogies of the law and the great principles of justice. Many 
of his opinions are not less distinguished for their elevated moral 
tone than for their sound legal logic. 

He was not opinionated. While a question was pending, his mind 
was open to conviction. He sought light wherever it could be found; 
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but when his judgment settled upon thorough research and mature 
consideration, he maintained it with undeviating firmness. 

The honorary degree of doctor of laws was conferred upon him 
by Dartmouth, Bowdoin, and Waterville colleges. 

In the cause of education he has ever taken a deep and active in­
terest; and as one of the oldest trustees in each board uf the two 
~alleges of Maine, has exerted an influence upon the welfare of those 
institutions that could not have been spared. 

It would not be easy to find a man who posse:;ses a greater amount 
of general information than Chief Justice Weston. He is as pro­
found in theology, which has always been one of his favorite studies, 
as he is learned in the law; while he seems to be as familiar with 
every department of science and literature, as if his life had been 
spent in pursuits of this class, instead of the investigntion and appli­
cation of legal principles. His insatiable thirst for knowledge has 
been constantly gratified and stimulated by new acquisitions ; while 
an iron constitution, which has shown itself proof against any amount 
of intellectual exertion, has enabled him to push his researches, with• 
out interruption, to the present hour. What he thus acquires seems 
always at perfect command. There is no confusion in his knowl­
edge. Ilis mind is like a well-ordered cabinet, where everything is 
skilfully arranged and available ; where every shell, and gem, and 
fossil, and mineral, is within reach, either for ornament or illus­
tration. 

His memory is very remarkable; it is, perhaps, one of the secrets 
of his strength, as it certainly forms a considerable source of the fas­
cination of his conversation. He is a man of vivid impressions. 
What he hears and what he reads, no less than what he sees, seems 
to be dagnerreotyped upon his mind, never to fade. He has a clear 
conception of the stirring events which have taken place within the 
last fifty years, in both hemispheres, as if they bad passed under his 
own eye. Persons distinguished in our own history, now long dead, 
with whom he has had intercourse, are as distinctly remembered as 
if he had parted with them but yesterday. Racy ;necdotes, illus Ira• 
tive of their characters and of their times, and therefore matters of 
general interest, are told by him with all the freshness of a recent 
occurrence. As with an enchanter's wand, he raises the curtain, and 
exhibits past events, making them, like well-executed tableaux, to 
stand out as present realities. It is on such occasions that the regret 
is often repeated, that he does not employ his gifted pen in de­
lineating interesting reminiscences, which will otherwise die with 
him. 

As an I extemporaneous speaker, he stands deservedly high. His 
manner is calm, deliberate, digilified, graceful and impressive. The 
same classic elegance and chasteness of language which belong to 
his written opinions, also characterize his extemporaneous addresses. 
It was a common remark, that his language could not be improved, 
but was ready for the press just as it fell from his lips. Perlmps he 
cannot be said to be an eloquent man, in the common acceptation of 
the term. He ordinarily lacks excitement. His discourse, like a 
deep stream, flows, perhaps, too smoothly. Yet this very calmness, 
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which is habitual with him, renders an occasional burst of excitement 
vastly more impressive. The fire is there, though it may slumber. 
The writer remembers one occasion when, under the influence of 
strong emotion, he spoke for two hours, with a sustained and thrilling 
and masterly eloquence that he has never seen surpassed. The 
smoothly flowing stream had become a torrent, that swept on with a 
resistless momentum. He was so early placed upon the bench, that 
his career at the bar was necessarily short ; yet it was sufficient to 
show, that had he allowed his mind to develop itself thoroughly in 
this channel, instead of casting it in a judicial mould, he would have 
obtained an enviable eminence as an advocate. He was cool, cau­
tious and ready ; presenting the strongest points of his client's cause 
in the most winning and advantageous aspects ; and defending, with 
admirable skill, those which were more assailable. No man could 
parry better than he, the force of an adverse authority, or show 
greater ingenuity in discriminating his case from the one cited 
against him. 

The writer would do injustice to the subject of this sketch, did he 
neglect to speak particularly of those social qualities, which consti­
tute one of the most attractive features of his character. He shines 
in the department of domestic and social life. It is in the unre­
served intercourse, which mutual love and esteem produces, that the 
charm of his conversation is felt by both young and old. It is here 
that his real amiability of disposition finds full play. With a lively 
and cultivated imagination; a ready, genial wit, which pleases all 
without wounding nny; quicknesK at repartee ; an inexhaustible fund 
of anecdote, relating to matters and things and persons, within his 
own recollection ; great general information and power of graphic de­
lineation; all united with the manners and bearing of a thorough gen­
tleman, render him at once the ornament, as well as the favorite of 
social life. An evening spent with him, when he is in one of his best 
colloquial moods, is an event to be remembered. 

Chief Justice Weston is now, at the age of three-score years and ten, 
in possession of full bodily and mental vigor; with an eye as keen and 
as full of fire as in his younger days. After a term of active service, 
unusually long, he is quietly enjoying, in easy circumstances, the eve­
ning of life. Yet, though retired from business pursuits, he is still 
actively engaged in the acquisition of useful knowledge, and in keep­
ing up with the progress of the age ; performing, as a matter of re­
creation, an amount of study and ieading, that many younger men 
would regard as no inconsiderable labor. From the "loopholes of 
retreat" he looks with eager interest upon the panorama of this mov­
ing world, allowing no item of general interest in any part of the 
globe to escape him. 
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ABATEMENT. 

See TRUSTEE PROCESS, 3. 

ABORTION. 

1. To proc11re an abortion, as to a female, pregnant hut not quick with chiltl 
was not, at the common law, an offence, if done with her consent. 

Smith v. State, 48. 

2. By our statute, the procuring of an abortion is an offence, whether the child 
had quickened or not, and whether with or without the consent of the 
mother. lb. 

See MuRDER, 2, 3, 4, 5. 

ACCOUNT, ACTION OF. 

See VESSELS, 3. 

ACTION. 

J. Where one had brought a suit, for his own benefit, using, without authority, 
the name of a third person, as plaintiff, and, upon a failure of such action, 
the nominal plaintiff had been compelled to pay the bill of cost, an action 
lies for such nominal plaintiff to recover the amount of such payment 
against the party by whom the suit had been brought. Stuart v. Lake, 87. 

2. For such a recovery, assumpsit is an appropriate remedy. lb. 

3. In such a case, the implied promise is a sutiicient basis for maintaining the 
~oo. B. 

ACTION REAL. 

See REAL AcnoN. 

ADMISSIONS OF PARTY. 

I. A party is responsible fur the ideas which his language was suited to con­
vey, and did convey, to the mind of another person, if such person has there­
by been led to perform, or omit to perform, any act in relation to his inter-
est. Palmer v. Pinkham, 32. 
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2. The remarks of counsel, in the progress of a trial, are not to be regarded as 
an admission, by which the rights of his client should be determined, 

McKeen v, Gammon, 187. 

3. No admissions of the overseers of the poor of a town can change the legal 
settlement of a pauper. New Vineyard v. Hai-pswell, 193, 

4. 'l'he allegations of a former writ, in which the present defendant had re­
covered judgment as plaintiff, may be used as evidence of his admissions, 
although the present plaintiff was neither a party or privy to such suit. 

Parsons v, Copeland, 370. 

AGENCY. 

See PRIKCIPAL AND AGENT, 

AMENDMENT. 

1. A count in trc ,.'r, which alleges the property in the plaintiff, and that it 
came to the defe,dant's hands by finding, may be arr,ended by adding an 
allegation of the conversion. Lord v. Pierce, 350, 

2. Of amending petitions for review. Haskell v. Hazard, 585. 

See EQUITY, 10, 11. 

APPEAL. 

1. In actions of trespass quare clausum, originating before a justice of the peace, 
no [appeal lies from the District Court, except in cases where title to land 
was pleaded before the justice. Moore v. Dunlap, 227, 

2. In scire facias upon a recognizance for the appearance of a person charged 
with crime, no appeal lies for the State, from the judgment of the District 
Court, sustaining a demurrer to the scire jadas. State v. Jackson, 259. 

3, Such an appeal will be dismissed upon motion. lb. 

4, When such an appeal is dismissed, the defendant is entitled to costs against 
the State. Ib, 

5. In an action, originated before a justice of the peace, for an unlawful sale 
of intoxicating liquors, no appeal lies from the District Court. 

Roberts v. O'Conner, 496. 

APPROPRIATIOX OF PAYMENTS. 

1. A partial payment, made by a party, who was indebted severally and also 
jointly with another, to the same creditor, for items of book charges, is to be 
applied upon the several debt, unless a different appropriation is proved to 
have been intended at the time of the payment. 

Livermore v. Claridge, 428. 

2. In such a case, though the creditor have credited the money to the joint ac­
count, he is not thereby precluded to transfer it to the several debt, by prov­
ing that, as to a part of the items, he was, by the unauthorized pretensions 
of the party, paying the money, deceptively led to charge the joint instead 
of the several account. lb. 
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ARREST. 

In an affidavit to justify the arrest of joint debtors on mesne process, it is 
not necessary to allege the belief that each one of them is about to take pro­
perty away. An allegation that they are about to do it, is sufficient. 

Cates v. Noble, 258. 

ARSON. 

,See DwELLINGHOUSE, 1. 

ATTACHMENT. 

1. An officer returned that he had attached " as the property of defendants, all 
the right, title and interest that they have to a grist-mill, standing in the 
town of M." - Held; if it appear that the defendants had an interest in 
one grist-mill in that town, the attachment was valid to hold that mill, 
unless it appear, that they had also an interest in some other grist-mill in 
the same town. Lambard v. Pike, 141. 

2. Though a debtor, at the time of his indebtment, held a conditional bond for a 
conveyance of real estate, yet if he had bona fide transferred it prior to the 
attachment of his interest in the land by the creditor, the attachment is of 
no effect, Jb. 

3. Though, after such transfer, the officer having the writ with orders to attach, 
should neglect to make the attachment, he would not be accountable to the 
creditor for the neglect, even to the amount of nominal damage. lb. 

4. An attachment of land creates no lien, as against a subsequent purchaser, 
unless the attaching officer certify to the register of deeds, all the sums 
sued for, and included in the creditor's judgment. 

Bacon v. Denning, 171. 

5. The lien, created by an attachment of real estate, is not limited to the amount, 
which the officer, in the writ, was commanded to attach. 

Searle v. Preston, 214. 

6. Such a lien is commensurate with the judgment and the costs of levy, though 
the judgment exceeds the amount which the officer, by the precept of the 
writ, was commanded to attach. Ib. 

ATTORNEYS AND COUNSELORS. 

1. The remarks of counsel, in thE progress of a trial, are not to be regarded as 
an admission, by which the rights of his client should be determined. 

McKeen v. Gammon, 187. 

2. The making of a contract, in behalf of the creditor, for extending the 
time, in which a poor debtor may make his disclosure under his relief bond, 
is within the powers pertaining to his attorney appointed to act for 
him at the disclosure. Phillips v. Rounds,. 357. 

See PARTITION oF LANDS, 2. 
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AUCTION SALES. 

1. Where articles of property are liable to a corporation to pay tolls, ( such for 
instance as boomage upon logs,) and the corporation is by law authorized 
to sell the articles for the tolls at public auction ; it seems, that on grounds 
of public policy, such a sale will pass a valid title to the purchaser; although 
the proceedings of the officers of the corporation, in relation to the custody 
of the articles and to the sale itself, are irregular and defective. 

Hunter v. Perry, 159. 

2. Thus a boom corporation, having such powers, collected logs, and after those 
belonging to certain owners had been redeemed and taken away, proceeded 
to sell at auction all the residue, comprising logs of many different marks, 
values and ownerships : -

Held, that a valid title passed to the purchaser, although the proceedings of 
the officers of the corporation, pertaining to the taking and keeping of the 
logs and to the sale, were irregular and defective; and although they sold 
more of the logs of each owner than were necessary to pay the tolls and ex­
penses due upon the logs of such owner, and although the sale was made 
collectively of all the logs in the boom, without any regard to ownerships, or 
to the respective amounts due upon them ; and although the sale was had, 
not on the day prescribed in the charter, but on a subsequent day, by an 
adjournment not provided for in the charter. lb. 

3. The statute of 1821, chap. ll8, authorized the establishment of highways 
in unincorporated townships, at the expense of the proprietors. 

Longfellow v. Quimby, 457. 

4. It also authorized a sale of the land, by the county treasurer, at auction, 
after certain prescribed advertisements of the time and place of the sale had 
been given, to raise money for paying the assessment. lb. 

5. A sale, made under such authority, was not rendered void by the fact, that 
it did not bring price enough to pay the whole assessment ; nor by the fact 
that the assessing officers, in computing the number of acres to be assessed, 
exclucled that portion of the tract, which was covered by water. lb. 

AWARD. 

1. An award by referees in favor of the demandant, in a real action, upon a sub­
mission by rule of court, entered into by the administrator after the death 
of the tenant, and before the heirs appeared or were notified, cannot be ac-
cepted. It is merely void. Bridgham v. Prince, 174. 

2. An award of arbitrators is of no effect, unless it be responsive to the sub-
mission. Boynton v. Frye, 216. 

3. An award, so far as it gives to either of the parties, any compensation for 
matters not submitted, is inoperative. lb. 

4. An award, which allows any compensation for matters not submitted, is 
wholly void, unless the unauthorized amount be distinguishable from the 
residue; and unless it appear, that the consideration of the unsubmitted 
part was so disconnected with the residue as to have had no influence upon 
~ ~ 

See EQUITY, 3. 
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BANKS AND BANKING. 

1. Upon the failure of any bank of this State to pay its bills on demand, the 
private property of each shareholder, to the amount of his stock, is liable 
to be levied upon the execution, recovered against the bank. 

Rankin v. Sherwood, 509. 

2. But, for the purpose of levying any such private property, the judgment 
must have been recovered while the bank had a legal existence. Ib. 

3. A judgment recovered against the bank, after its charter had been revoked, 
is erroneous. lb, 

4. Any stockholder, whose property has been levied by execution upon such a 
judgment, is so far a party as to enable him to institute a writ of error, to 
reverse it. lb. 

BANKRUPTCY. 

1. Sales of a bankrupt's estate, by his assignee in bankruptcy, under the late 
law of the United States, were valid, only when authorized by the Court of. 
Bankruptcy. Warren v. Homestead, 256. 

2. The conveyances of land, in which, by the 15th section of that law, the as­
signee was bound to recite a copy of the decree of bankruptcy and of the 
appointment of the assignee, included transfers of mortgages of land. lb. 

3. The sale of a bankrupt's right in real estate, marle by his assignee in bank­
ruptcy, conveys only the right in law and equity which the bankrupt had 
in the land, at the time of the filing of his petition to be decreed a bank-
rupt. Kittridge v. McLaughlin, 327. 

4. A right which, after the filing of a petition to be decreed a bankrupt, 
may be yielded to the bankrupt by the waiver of a previous forfeiture, does 
not pass by the sale in bankruptcy. lb. 

5. If a bankrupt, since his application in bankruptcy, have purchased an equity 
of redeeming mortgaged land, the mortgagee, (though he have also bought 
the bankrupt's right to the land by a sale in bankruptcy,) cannot bar the 
bankrupt's right to redeem, by merely showing that, at the time of such 
application, the bankrupt had a conditional bond for a conveyance to him 
of the equity, unless the mortgagee shall have performed the condition of the 
bond. lb. 

6. Before such purchaser from the assignee in bankruptcy can be treated 
as the owner of the right of redemption, he must have established the 
right by a suit in equity, in which all opposing interests had opportunity 
to be examined. lb. 

7. If an agreement in writing be made by the payee, when taking a promis­
sory note, that the amount of an account previously due from him to the 
maker of the note, "shall go to reduce the note," it is but an executory 
promise, and does not convert the account into a payment of the note ; -

Therefore, upon the bankruptcy of the maker of the note, if such account be 
sold by his assignee and paid to the purchaser by the payee of the note, the 
executory agreement will not preclude the payee from recovering the 
whole amount of the note against the maker. lb. 
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BASTARDY. 

In a bastardy process, in order to authorize the admission of the complainant 
as a witness, it is not indispensable that she make her complaint before a 
magistrate prior to the birth of the child. Swett v. Stubbs, 481. 

BILLS AND PROMISSORY NOTES. 

1. In an action against the maker of a note, payable at a specified length of time 
after its date, brought by an indorsee, who obtained it for value before its 
apparent pay-day, and without knowledge of mistake in its date, the maker, 
in order to establish a defence that the action was prematurely brought, is 
not allowed to prove, that by mistake the note bore a date earlier than the 
day upon which it was actually made. Huston v. Yoitng, 85. 

2. The holder of an unnegotiable promissory note, made payable to him at the 
request of the party from whom the consideration moved, is, in a suit upon 
the note, and in the absence of any further proof of ownership, presumed 
to hold it in trust for the benefit of the party, from whom the consideration 
moved. Herbert v. Ford, 90. 

3. Such a suit is open to the defence that there was a failure of consideration, 
either total or partial, whether the payee, at the time of receiving the note, 
did or did not know what the character of the consideration was. lb. 

4. A subscribing witness to a note need not write theron for what purpose he 
affixes his signature. Farnsworth v. Rowe, 263. 

5. If one write his name on the note, at the place commonly used for attesta­
tions, the presumption is, that he writes it, not as a maker of the note, but 
as a subscribing witness. lb. 

6. An attestation to a note by one, who writes his name upon it, at the time of 
its inception, and in the presence of the maker, though unrequested to do 
so, gives it the legal qualities of a witmissed note. lb. 

7. A valid title to a negotiable promissory note, payable to a co-partnership firm, 
may be transferred by an indorsement made in the name of the firm, by 
one of the co-partners, though after a dissolution of the co-partnership, if such 
dissolution was unknown to the indorsee. Cony v. Wheelock, 366. 

8. Of two joint debtors, though not co-partners, if one give a note for the debt, 
signed in their joint names as co-partners, a ratification by the other gives 
validity to the note as against both. Waite v. Foster, 424. 

9. A subsequent promise by such other debtor to pay the note, made with a 
full knowledge of the facts, is a sufficient ratification. lb. 

1 o. An indorsement "without recourse" of a promissory note, creates no liabil­
ity upon the indorser, and operates merely as a transfer of the property. 

lb. 

11. When a note, payable on time, is given for the amount of a note then 
overdue against the same maker, no principle of law is violated by an agree­
ment of the parties, that the old note should be held by the payee, as col-
lateral to the new one. Langley v. Bartlett, 4 77. 

12. The extension of the pay-day is a sufficient consideration to uphold the 
new note, lb. 
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13. So the taking from the payee a written stipulation to cancel the old note 
upon the payment of the new one, is a sufficient consideration. lb. 

14. Upon a verbal agreement between A, B and C, that a note due from B to 
A shall be paid by Cat a future day, the promise of C to pay accordingly, 
is but executory, and does not of itself operate a payment of the note. 

Weeks v. Elliott, 488. 

15. Upon such an agreement, if the promise of C be that he will make the 
payment in services, (the promise being of an entirety,) it cannot be claimed 
as against the holder, that any part of the note is paid by the performance 
of only a part of the services. lb. 

16. In a suit by the indorsee of a negotiable promissory note against the 
maker, the indorser is a competent witness for the plaintiff. 

Berry v. Hall, 493. 

17, The indorsee of a note negotiated to him before its pay-day, in the regu­
lar course of business, and without knowledge on his part of any fact, by 
which it might have been defeated in a suit between prior partic., to it, can-
not be affected by such a fact, if it existed. Walker v. Davis, 516. 

18. In a suit by such indorsee upcn. the note, evidence to prove such a fact is 
therefore inadmissible. lb. 

19. If there be no evidence of the time or circumstances of the indorsement, or 
of knowiedge by the indorsee of any infirmity in the note, the presumption 
of law is, that the indorsement was made prior to the pay-day, and in the 
regular course of business, and without knowledge on the part of the in-
dorsee, that the note was subject to any pre-existing equities. lb. 

20. There is no presumption in law that an unnegotiable note, of the same 
amount of a pre-existing book debt, and taken for the debt, was received as 
payment of the debt. Bartlett v. Mayo, 518. 

21. The recovery and payment of a judgment upon the account would bar an 
action upon the note. lb. 

22. In such an action, if it appear, that such a note was given, it is not neces-
sary that the plaintiff produce the note or account for its loss. lb. 

BOND. 

1. A bond given to husband and wife for their maintenance during each of 
their lives, belongs to the wife, if she survive the husband, unless reduced 
to possession by him. Pike v. Collins, 38. 

2. To reduce it to possession, the husband must do some act, indicating an ap-
propriation of it to himself or disaffirming her right. lb, 

3. The recovery of a judgment by him in the name of both, upon such a 
bond, without taking out execution, shows a disposition not to appropriate 
it to himself. lb. 

4. In a mortgage made to the husband alone to secure such a bond, the wife 
has a sustainable interest. lb. 

5. Where a registered mortgage deed of land mentions the bond, (wl1ich it 
was intended to secure,) although without specifying its contents, subse-
quent purchasers are chargeable with notice of its provisions. lb. 
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BOOM. 

A corporation, having authority to maintain a boom, took a lea~e of some flats 
and shore, and there erected a boom, extending into the river, for catching 
and securing lumber. It was made of piers, logs and chains. - Held, that 
by a sale of" the boom and piers," on execution against the company, 
nothing passed but the piers, logs and chains, and that the purchaser took 
no right in the leasehold. Rollins v. Clay, 132. 

See AucTION SALEs, 1, 2. 

BOUNDARIES OF LAND. 

See STREETS. 

CERTIORARI. 

1. The law prescribes that the return by County Commissioners, of their doings 
in locating a highway, shall be recorded at the.first ensuing term of their 
court. Cornville v. County Commissioners, 237. 

2. When such a return has not been recorded until the third ensuing term, a 
writ of certiorari will be granted, with a view to quash the whole proceed-
ings. Ib. 

3. The granting of a writ of certiorari is at the discretion of the Court. 
Dyer v. Lowell and Hamblet, 260. 

4. When it is allowed and issued, the proceedings under it are strictly of law, 
and if in the record brought under revision, material errors are found, it 
must be quashed. Ib. 

5. If, on presenting the petition, errors were assigned, there need be no new 
assignment of them on the issuing of the writ. lb. 

6. The action of the Court may be as effectually had upon an authenticateu 
transcript of a record, as upon the original. lb. 

7. Grantees of land, who purchase, pending the petition for a writ of crrtiorari, 
though not notified, are bound by the final adjudication in the process. Ib. 

CLERK OF COURT. 

See \VrTNEss, 7. 

CHARGE ON REAL ESTATE. 

1. A bond given to husband anu wife, and secured by a mortgage of land, for 
their maintenance during each of their lives, belongs to the wife, if she 
survives the husband, unless reduced to possession by him ; -

Therefore, after the death of the husband and a foreclosure of the mortgage by 
his administrator, the administrator antl those holding by purchase under him, 
will hold the land, charged with the maintenance of the widow, in propor­
tion to the value of their respective parts. The liability of such holders 
commences from the time of their respective purchases. 

Pike v. Collins, 38. 
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2. A tenant of one who holds land subject to such a charge, is properly made 
a party to a bill brought by the widow to enforce her claim, for the decree 
may be such as to terminate his tenaucy. Jb. 

COMPARISON OF WRITINGS. 

See W1T:1rnss, 7. 

COMPLArnT. 

See INDICTMENT AND CollPLAINT. 

CONDITIONAL GRANT. 

l. A grant of land, conditioned for a subsequent payment to be made therefor, 
though it reserves, toward such payment, a lien upon the lumber which the 
grantee may take therefrom, is a grant upon a condition subsequent. 

Spofford v. True, 283. 

2. Till an entry for condition broken, the land continues vested in the grantee. 
lb. 

3. vVhen a grant of land upon a condition subsequent, authorizes the grantee to 
take lumber therefrom, subject to a lien for the purchase money, and several 
distinct quantities or lots of lumber are cut and driven to the boom by the 
grantee, (the persons employed by him to work in getting one of the lots 
having no connection with those who labor in getting another of the lots,) 
there is a lien for each laborer, upon the lot, upon which he worked. lb. 

4. But, if by the negligence or carelessness of the grantee in such a deed, such 
several lots of lumber become intermixed, so that the respective lots, upon 
which the several laborers worked, cannot be distinguished, their respective 
liens are upon th; whole mass., Jb. 

CONSIDERA. TION. 
~ 

1. To support an action upon a written agreement to pay the debt of another, 
a consideration for the contract must be proved. Cutler v. Everett, 201. 

2. From an agreement on a separate paper, to be responsible for the payment 
of a note, though of the same date, described as having been given by a 
third person, no inference of a consideration is to be drawn. lb, 

3. ,vhen a note, payable on time, is given for the amount of a note then 
overdue against the same maker, no principle of law is violated by an 
agreement of the parties, that the old note should be held by the payee, as 
collateral to the new one. Langley v. Bartlett, 477. 

4. The extension of the pay-day is a sufficient consideration to uphold the 
new note. lb. 

5. So the taking from the payee a written stipulation to cancel the old note 
upon the payment of the n~w one, is a sufficient consideration. lb. 

See CoNTRAcT, 6, 7, 11, 12, 13. 
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CONSTABLE. 

A constable has authority to serve an execution issued upon judgment, wheE 
not more than one hundred dollars was recovered as damage, although the 
damage and cost, taken collectively, amount to more than that sum. 

Berry v. Staples, 494. 

CONSTI'fUTIONAL LAW. 

1. The statute of 1848, giving to laborers a lien upon lumber, is not in con-
flict with any provision of the crrnstitution. Spofford v. True, 283. 

2. It is competent for the State, by legislative enactment, operating prospec­
tively, to determine that articles, injurious to the public health or morals, 
shall not constitute property. Preston v. Drew, 558. 

3. If it should so conclude in relation to spirituous or intoxicating drinks, 
when designed to be used as a beverage, the conclusion would be justified 
by the experience and history of man, and would furnish no occasion to 
complain that any proviliion of the constitution had been violated. lb. 

4. The general intent and avowed purposes of the Act of 1851, "for the sup­
pression of drinking-houses and tippling-shops," would not be infringed by 
a construction which should allow the maintenance of actions, except 
for such liquors as were liable to seizure and forfeiture, and intended for un-
lawful sale. Ih. 

5. The attaching of such a construction to legislative language, so clear and 
unequivocal, if within the province of the judiciary department, is perhaps 
very near to the outward boundary of its power. lb. 

6. If such a construction should be applied, it would, of course, remove the 
statute prohibition from all actions brought for liquors, except those proved 
to have been intended for unlawful sale. lb. 

7. Without such a construction, the statute prohibition is inoperative, as to ac­
tions for any liquors, except those proved to have been intended for unlaw­
ful sale, because as to other li,iuors the prohibition is violative of the State 
Constitution. lb. 

S. The requirement of the constitution in reforenc~ to search-warrants, that 
" A special designation of the place to be searched" shall be made, is not 
answered by words, which, if used in a conveyance, would not convey it, 
and which would not confine the search to one building or place. 

State v. Spirituous Liquors; Robinson, claimant, 564. 

9. Under that constitutional provision, an article to be searched for, may, in 
the warrant, be described simply by its generic name, if it be destitute of 
any peculiar and known marks or qualities, by which, in the description, 
it can be distinguished from other articles of the same general name. Ib. 

10. Thus, a warrant for the search of " r,pirituous or intoxicating liquors," will 
not be considerecl unauthorized, for the want of a sufficient de,ignation of 
the thing to be searched for. lb. 

11. After a general Representative apportionment has been made, conform­
ably to the Constitution, the Legislature has not the constitutional power to 
alter the Representative Districts, established by that apportionment. 

Opinion of the ,Tudne,s, 586. 



INDEX. 611 

12. It was not competent fur the Legislature of 1850, to incorporate the town 
of Kennebec in the County of Kennebec, from parts of five different Rep­
resentative Districts, as established by the last general apportionment, and 
annex said town to the Representative District of Readfield and Fayette, so 
as to give the inhabitants of said town of Kennebec the right to vote in the 
election of representatives to the Legislature, with the inhabitants of Read-
field and Fayette. lb. 

CONTRACT. 

l. A contract obtained by fraudulent representations cannot be sustained by the 
fraudulent party to the injury of the party imposed upon. 

Pratt v. Philbrook, 17. 
2. To avoid a contract for misrepresentation, it must appear- that a deception 

was intended and was practiced; - that it was successful, and that it operated 
a damage to the party deceived. lb. 

3. In a contract dated November 25, 1848, conditioned to pay money, if, at the 
expiration of one year from the date, the contractee shall perform a specified 
act, the doing of the act by him on the 26th of November, 1849, is a season­
able performance, and entitles him to recover the money. 

Oatman v. Walker, 67, 

4. "\Vhensuch. contract is made by several pcrso,1s jointly, and the act to be done 
by the contractee is that of offering a deed of conveyance, it is not neces-
sary to make the offer to more than one of them. lb. 

,5. When a party has obligated himself to receive a deed of land and to paythere­
for a stipulated sum, and the deed, though refused, was duly tendered and 
placed in a position to await the call of the obligor, the damage to be re­
covered, in a suit upon the obligation, is the contract price and interest. lb. 

6. An agreement by the principal, made after having paid his note, that it should 
rest, for his benefit, in the hands ot a third person, in order that the princi­
pal might thereby coerce the surety to relinquish some right in another 
matter, was without consideration, and therefore void. 

Andrews v. Andreics, 178. 
7. A promise made to the principal by the surety, after such payment of the note, 

that for the sake of having it canceled, he would relinquish his right in the 
other matter, and that the note might lie in the hands of such third person, 
for the benefit of the principal, until such relinquishment could be legally 
made, was without consideration, and could impart no validity to the note. 

lb. 

S. To support an action upon a written agreement to pay the debt of another, 
a consideration for the contract must be provecl. Cutler v. Everett, 201. 

9. From an agreement on a separate paper, to be responsible for the payment 
of a note, though of the same date, described as having been given by a 
third person, no inference of a consideration is to be drawn. lb. 

1 O. When a party has contracted with another to do a particular work, either at 
its cost or at a fixed price, a sub-contractor cannot resort to the principal for 
hii compensation, but must look to his immediate employer. 

Cleaves v. Stockwell and Hayward, 341. 
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11. A promise by a debtor, made without legal consideration, that, before the 
pay-day of his debt arrives, he will make a partial payment, does not expe-
dite the creditor's right of action. Young v. Ward, 359. 

12. Neither will a partial payment in advance expedite the right of action for 
the balance. Jb. 

13. Where a written instrument, intended as an agreement to be signed by both 
parties, shows that services were to be rendered by the plaintiff, for which 
he was to be paid at a future day, the term of credit is binding upon him, al­
though the instrument was signed by himself only, if he admits the ser-
vices to have been rendered under that agreement. Jb. 

14. An agreement in writing, made by the payee when taking a promissory 
note, that the amount of an account previously due from him to the maker of 
the note, "shall go to reduce the note," is but an executory promise, and 
does not convert the account into a payment upon the note. 

Merrill v. Mowry, 455. 

15. Upon a verbal agreement between A, B and C, that a note due from B to A 
shall be paid by Cat a future day, the promise of C to pay accordingly, is 
but executory, and does not of itself operate a payment of the note. 

Weeks v. Elliott, 488. 

16. Upon such an agreement, if the promise of C be that he will make the pay­
ment in services, (the promise being of fill entirety,) it cannot be claimed, 
as against the holder, that any part of the note is paid by the performance 
of only a part of the services. lb. 

17. The law will not raise an implied contract, conferring authority to do an act, 
when there existed no legal right to make an express contract, authorizing 
such an act. Simpson v. Bowden, 549. 

18. Of the right to waive the tortious character of an act and to maintain suit 
upon an implied contract for the act. lb. 

CONVEYANCE. 

Sec DEED, 3, 4, 5, 6, 7, 8, 14. '\VAn, 3, 4, 5. 

CO-PARTNERS. 

1. A valid title to a negotiable promissory note, payable to a co-partnership 
firm, may be transferred by an indorsement made in the name of the firm, 
by one of the co-partners, though after a dissolution of the co-partnership, if 
such dissolution was unknown to the indorsee. Cony v. lVheelock, 366. 

2. Of two joint debtors, though not co-partners, if one give a note for the debt, 
signed in their joint names as co-partners, a ratification by the other gives 
validity to the note as against both. Waite v. Foster, 424. 

3. A subsequent promise by such other debtor to pay the note, made with a 
full knowledge of the facts, is a sufficient ratification, lb. 
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CORPORATIONS. 

1. A corporation is not dissolved by merely ceasing to exercise its powers. 
Rollins v. Clay, 132. 

2. Directors of a corporation, unless specially empowered, have no authority to 
make sale of any portion of its estate, essentially necessary for the trans-
action of its customary business. lb. 

See ,V1TNESS, 2. 

COST. 

1. The proof, mentioned in the statute of 1846, chap. 192, which entitles a de­
fendant to cost, in cases of usury, may be that of his own affidavit alone, 
when not controlled by the oath of the creditor. Bradford v. Fuller, 176. 

2. The provision in the Revised Statutes, chap. 115, sect. 96, which prohibits 
the allowance of cost in any action founded upon a judgment, if commenc­
ed within the time when an execution might have been issued thereon, was pro-
spective only. Withee v. Preston, 211. 

:J. In such an action, commenced within such time but prior to the Revised Stat­
utes, it was not erroneous to allow cost, although such action did not come 
to judgment till after the passage of the Revised Statutes. lb. 

See APPEAL, 4, Pooa DEBTORS, 13. TENDER, 3. 

COUNTY COMMISSIONERS. 

1. The law prescribes that the return by County Commissioners, of their doings 
in locating a highway, shall be recorded at the first ensuing term of their 
court. Cornville v. County Commissioners, 237. 

2. When such a return has not been recorded until the third ensuing term, 
a writ of certiorari will be granted, with a view to quash the whole pro-
ceedings, lb. 

3. A written petition to the County Commissioners for the establishment of a 
county road, gives them jurisdiction in the ulterior proceedings which may 
be had under such petition. County of Waldo v. Moore, 511. 

4. When the county has incurred expense by the proceedings upon such a peti­
tion, the prayer of which is denied, the county is entitled to an adjudica­
tion by the County Commissioners, that the same be repaid by the peti-
tioners. lb. 

5. In order to the maintenance of a suit by the county upon such an adjudica­
tion, the record ought to show to whom and by whom, it was adjudged 
that the amount recovered should be paid. lb. 

6. In a suit by the county upon such an adjudication, if the record do not show 
to whom the money was to be paid, or if the declaration do not specially 
set forth the facts upon which they claim to have been entitled to it, the 
suit cannot be sustained, lb. 
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COURT AND JURY. 

1. It is the duty of the Court to define the meaning of words used in written 
contracts; but in verbal contracts, the jury are to decide, not only the lan­
guage and the forms of expression used, but also to interpret their sense 
and meaning. Herbert v. Ford, 90. 

2. ,vhere a case is submittetl upon a statement of facts, and the statement shows 
that an act was done either "feloniously or fraudulently," the Court are not 
at liberty to infer that the act was felonious, but will consider it as merely 
fraudulent. Ditson v. Randall, 202. 

3. An insurance, against fire, upon a mill for the manufacture of starch, was ef­
fected, upon a representation by the insureJ, that the business had been com­
pleted for the season. In fact, a quantity of starch was then lodged in the 
drying room. For the purpose of expelling moisture from it, after the policy 
had been effected, a fire was made in the mill by the insured. Held, it was 
not for the Court but for the jury to de~ide whether such drying of the 
article was or was not a part of the manufacturing process ; and, therefore, 
whether the representation was or was not true, that the business of manu­
facturing was completed when the insurance was effected. 

Percival v. Maine .i}f, "ll. Ins, Co. 242. 

4. "Where an insurance upon a building is effected upon a warranty that a 
" suitable watch" would be kept, it is not for the Court but for the jury to 
decide what, under the circumstances, would be a suitable watch. Ib. 

5. A request, by a defendant in a criminal prosecution, that the Court would in­
struct the jury upon a legal point, which was relied on in the defence, pre­
cludes him from objecting to the right of the Court to instruct the jury, 
though unfavorably to him, upon that point. State v. Madison, 267. 

6. Whether in criminal suits the jury are the judges of the law. Jb. 

7. The Court is not bound, unless requested, to give instruction as to the legal 
correctness of a proposition urged by counsel to the jury, 

Osgood v. Lansil, 360. 

8. ,vhere the Judge refers to the jury a question of law, which he ought him­
self to decide, there is no ground for exceptions, if it be decided correctly by 
the jury. lb. 

9. Where testimony is conflicting, it is the province of the jury to decide. The 
rule is not to be prescribed to the jury, (though laid down in some ancient 
books,) that a fact is to be considered unproved, when the opposing wit­
nesses are equal in number, of equal means of knowing, and of equal 
capacity and equal credit. Sweetser v. Lowell, 446. 

10. Whether it is the right of a party, after the jury has once retired with the 
cause, to request new instructions to them from the Court, quere. 

Weeks v. Elliott, 488. 

11. An omission by the Judge to give the instruction which counsel, in address­
ing the jury, may have contended for, furnishes no ground for exceptions 
unless the Judge was requested to give such instruction. 

State v. Stmw, 554. 
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COUNTY TREASURER. 

1. The statute of 1821, chap. 118, authorized the establishment of highways in 
unincorporated townships, at the expense of the proprietors. 

Longfellow v. Quimby, 457. 

2. It also authorized a sale of the land, by the county treasurer, at auction, ( after 
certain prescribed advertisements of the time and place of the sale had 
been given,) to raise money for paying the assessment. Ih. 

3. The recitals in the treasurer's deed are not conclusive, as evidence of the 
facts therein stated. lb. 

4. A sale, made under such authority, was not rendered void by the fact, that it 
did not bring price enough to pay the whole assessment; nor by the fact 
that the assessing officers, in computing the number of acres to be as­
sessed, excluded that portion of the tract, which was covered by water. 

lb. 

COVENANT. 

1. An instrument was made under seal between the owner of a mill-dam and 
the owner of land flowed thereby, stipulating, on the part of the owner of 
the dam, that he would reduce its height to a specified point, and forever 
keep it reduced to that point; and granting, on the part of the land owner, 
a right to flow his land by the dam, while it continued reduced to the stipu­
lated point ; reserving however the right to annul the grant, whenever the 
dam should be raised above that point ; -

I-Ield, 1st, That the covenant of the owner of the dam to keep its height re­
duced, was an independent covenant ; -

2d, That the contingent reservation by the lancl. owner to annul his grant, gave 
no election to the owner of the dam to raise it, after having once reduced it 
to the stipulated point. 

3d, Such a reservation furnishes no protection to the dam owner, in a suit upon 
his covenant to keep the dam reduced. 

4th, In such a suit, whatever previously acquired right of maintaining the 
dam to its original height, may have been vested in the owner, by prescrip­
tion, or grant lost through time and accident, he is precluded, by his covenant, 
from setting up such previous right as a defence. Stinson v. Gardinei·, 94. 

2. A covenant, in a deed of land, against incumbrances, made by the grantor, 
does not estop him from setting up a subsequently acquired title. 

Sweetser v. Lowell, 446. 

3. By the covenants, in a deed of land, " that the grantor will never make any 
claim to the land, and that he will warrant and defend the same free from 
all incumbrances by him made," he is not estopped to claim the land under 
a title subsequently acqi,ired by him. - WELLS, J. dissenting, and referring 
to his opinion as published in the case of Pike v. Galvin, 30 Maine, 539. 

Partridge v. Patten, 483. 
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DAMAGE. 

1. A debtor's life estate in land belonging to his wife passes to the creditor, by 
a levy of the fee, and in an action of trespass against the debtor for 
entering and cutting trees upon such land, the damage which the creditor 
is entitled to recover, will not extend to trees belonging to the inherit­
ance, the cutting of which by the creditor would be waste. 

McKeen v. Gammon, 187. 

2. Ry" damage in one's property," through a defect in a highway, within the 
meaning of the R. S. chap. 25, sect. 89, is intended some injury to an article, 
by which its value is destroyed or diminished. Weeks v. Shirley, 271. 

3. A mere loss of one's time, or an addition to his expenses, is not within the 
statute. lb. 

4. In trespass by a proprietor of land for cutting and carrying away growing 
trees, Held, that the plaintiff should recover for the value of the trees, and 
for the injury occasioned by cutting them prematurely, and for the injury 
done to the land, with damages at the rate of six per cent, per annum. 

Longfellow v. Quimby, 457. 

DEED. 

1. The day, upon which a deed is delivered, may be properly referred to, as 
the day of its date. Oatman v. JValker and Cook, 67. 

2. The date of a deed is not intended to express the time, when it was ex-
ecuted, but rather the time of its delivery. lb, 

3. In order to the transfer of land by a deed, it is essential that the deel be 
expressly or impliedly accepted by the grantee. Dwinel v. Holmes, 172. 

4. The tender of a deed, and continued readiness to deliver it, by one who 
had given bond to convey, will transfer no title. lb. 

5. Neither will the payment for the land, and an occupation of it for nineteen 
years by the obligee, under the agreement to buy, together with such tender 
and readiness to deliver the deed, have the effect to vest title in the obligee. 

lb. 

6. No effect can be given to the following words, (inserted at the close of the 
covenants, in a warranty deed of land:) "Provided that the grantor shall pay 
to" [ a third person,] "a note," [ described,] "signed by the grantee." 

Abbott v. Pike, 204, 

7. A true and certain description in a grant of land is not invalidated by the in­
sertion of a falsity in the description, when, by rejecting the erroneous part, 
the conveyance can be supported, according to the intention of the parties. 

lb. 

8. A deell, by its description, conveyed lot No. 3, "being the same farm 
that P. ·w. now lives on." In fact, the farm occupied by P. \V. was on lot 
No. l : - Ilel,d, that the description by the number of the lot, was less certain 
than that by the wordfarm; and that the farm, (and not No. 3,) passed 
by the deed. lb. 

9. An heir, claiming real estate under a deed to his ancestor, cannot prove the 
genuineness of such deed by the mere production of an office copy, although 
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the persons, purporting, by the copy, to have been the parties and the sub-
scribing witnesses and the register, are all dead. White v. Dwinel, 320, 

10. An unsealed instrument, in form of a deed of conveyance of land, signed 
by husband and wife, though containing a formal relinquishment of her 
dower, is no bar to a suit brought by her to recover dower. 

Manning v. Laboree, 343. 

11. A deed has no effect till its delivery. The date is prima facie evidence, 
that it was then delivered. But the actual time of delivery may be proved 
by parol. Sweetser v. Lowell, 446. 

12. The recitals in a county treasurer's deed of land sold for payment of as­
sessment for making roads in unimproved townships are not conclusive, as 
evidence of the facts therein stated. Longfellow v. Quimby, 457. 

13. By the covenants, in a deed of land, "that the grantor will never make 
any claim to the land, and that he will warrant and defend the same free 
from all incumbrances by him made," he is not estopped to claim the land 
under a title subsequently acquired by him. - WELLS, J. dissenting, and 
referring to his opinion as published in the case of Pike v. Galvin, 30 
Maine, 539. Partridge v. Patten, 483. 

14. When land is conveyed as bounded by a street, represented on a plan, but 
not yet made, the soil of the contemplated street, though owned by the 
g.rantor, does not pass by the conveyance. Palmer v. Dougherty, 502. 

15. But if the grant be bounded merely by a highway, it conveys the fee to the 
central line of the way. Jb. 

16. In a conveyance of house lots, upon a street, not yet made or accepted, but 
existing only upon a plan, the words "with a reserve of the street" may be 
construed as words of grant, when such was the obvious meaning of the 
parties. lb. 

See DowER, 11. 

DEPOSITARY. 

J. Upon a depositary, with whom money has been lodged, to be paid to a third 
person, when the depositor shall have satil[/ied himself of a fact connected with 
the deposit, there rests no duty to inquire whether the fact has occurred. 

Carle v. Bearce, 337. 

2. In a suit against a depositary, to recover a fund lodged with him, to be paid 
to the plaintiff, when the depositor should have satisfied himself of a fact 
connected with the deposit, evidence to show that the depositor had declared 
himself satis.fied of the fact, is inadmissible, unless such declaration had 
been made known to the defendant before the suit. lb. 

3. An indorsed note, lodged with a depositary to be delivered to the beneficiary 
when a specified incumbrance shall be removed from the property for which 
it was given, becomes the absolute property of the beneficiary, upon the 
removal of the incumbrances. Chase v. Gates, 363. 

-!. Upon such a note, the incumbrance having been removed, the beneficiary 
may maintain an action, although the depositary wrongfully refuses to sur-
render the possession of it. lb. 

VOL. XXXIII. 78 
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DEPOSITION". 

1. An interrogatory which suggests the answer desired, and is in its fonn a 
leading question, propounded to a deponent in his direct examination, and 
objected to at the time, must, together 1\ith its answer, be stricken out. 

Clea1!es v. Stockzoell and Hayward, 341. 

2. A magistrate, in taking a dep0&ition, act.5 in a ministerial and not in a judi-
cial capacity. Cooper v. Bakeman, 376. 

3. If, in the caption, he certify falsely, he is accountable to the party injured. 
lb. 

!. In the caption of a deposition, taken within this State, the magistr:rle's cer­
tificate, as to the notice, manner or cause of the taking, i& conclusive evi­
dence of the fact certified, ancl no e,idence can be receivc,d to control it. 

lb. 

6. Thus, the magistrate's certificate, that "the adverse party was notified to 
attend," was Held, to exclude parol testimop:y, offered to show that the 
time between the notice and the caption was less than that allowed by the 
statute. lb·. 

6. "Whether a deposition, taken within the State, is or is not admissible, is 
merely a question of law. No discretionary power to admit or rrject it is 
lodged with the Court. Ia. 

7. In order to the taking of a deposition, the adverse party or his attorney must 
have notice to attend. Allen v. Doyle, 42&. 

S. Though a practising attorney-at-law be notified to attend, and do attend and 
act at the taking, as the attorney o{ the adve-rse party, the deposition is not 
thereby rendered admissible, unless he had indorsed the writ or the sum­
mons, or had appeared in the cause, or had given notice in writing that he-
was the attorney of the adverse party. lb. 

DISTRICT COURT. 

See Ju R1snIc-r10N", 2, 

DOWER. 

1. An wwealed irn;trnment, in form of a deed of conveyance of land signed by 
husband ancl wife, though containing a formal relinquishment of her do"IV­
er, is no bar to a suit brought by her to xecover dowex. 

Manning v. Laboree, 343. 

2. To an action of dower, non-tenure can be pleaded in !lbatement only. It 
cannot be proved under a brief statement. lb. 

3. An outstanding title, purchased by a defendant, after the commencement of 
an action of dower against him, cannot be set up in bar of the snit. lb. 

4. A widow is dowable in an equity of redemption. lb. 

Ii. In an ac,tion of dower against the heir, the increased value of the land, inde­
pendent of the labor and expenditures of the tenant, is subject to the de-
mandant's claim. Ib. 
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6. It is not a bar to an action of dower, that the widow of an earlier proprietor 
has already recovered dower against the tenant. lb. 

7. Such a recovery may, however, reduce the demandant's right from one third 
of the whole to one third of the remaining two thirds. But this reduction 
would be connected with a contingent right to an endowment in the first 
third, whenever the first endowment should be extinguished. lb. 

S. The statutes of 1821, relating to the mode of relinquishing a right of dower 
superseded all former Ordinances, Acts and usages, upon that subject. 

French v. Peters, 396. 

9, The statute of 1821, chap. 40, sect. 6, under which a married woman might 
relinquish her right of dower by "deed under her hand and seal," gave 
no efficacy to her deed, unless the husband joined in its execution. lb. 

IO. Thus, a release of dower by a married woman, executed while that statute 
was in force, and in which the husband did not join, though indorsed 
upon his conveyance, and alleged to be in consideration of the sum men­
tioned in the conveyance as the price paid by the grantee to the husband 
for the land, constitutes no bar to her claim of dower. lb. 

11. An assignment to a widow, by the Court of Probate, of an entire parcel of 
land as her dower, instead of one third in each of the parcels of which her 
husband died seized, has been denominated an" assignment against com-
mon right." lb. 

12. ·when an assignment made against common right has been avoided in a por­
tion of the land assigned, by virtue of a foreclosed mortgage given by the 
husband, the widow is restored to her original right of dower in such 
portion. lb. 

DWELLING HOUSE. 

To constitute a dwellinghouse, within the purview of the statute which 
imposes a penalty for burning any building within the curtilage of a dwel­
linghouse, there must be an actual occupation of it by some person or per­
sons. It is not sufficient that it was designed for a dwellinghouse, and ca-
pable of being occupied for that purpose. State v. Warren, 30. 

EM:BEZZLE}IENT. 

By R. S. chap. 156, section 7, it is an offence, punishable in this State, if a 
person, to whom property is entrusted, to be by him carried for hire ancl 
delivered in another State, shall, before such delivery, fraudulently convert 
the same to his own use, whether the act of conversion be in this State or 
in another. State v. Haskell, 127. 

EQUITY. 

I. A tenant of land under one, who holds it subject to an equitable charge in 
favor of another, is properly made a party to the bill brought by such other 
to enforce his claim ; because the decree may be such as to terminate the 
tenancy. Pike v. Collins, 38. 
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2, In equity, the husband may be trustee of the wife, and the trust in his hands 
may be enforced, as if he were a stranger, and his representatives are sub-
ject to the same liability, Ib. 

3. To a bill in equity setting forth the facts upon which the plaintiffs relied, 
and presenting the legal principle which they applied to the facts, three of 
the defendants neglected to enter an appearance. Three others appeared, 
but made no answer. The remaining thirteen filed their answers, and 
agreed with the plaintiffs to submit the action with its subject-matter to 
referees. On motion to accept the referees' award, it was Held; -

that those who agreed to the submission and were heard before the referees, 
with knowledge that the others had not concurred in the submission, must 
be considered to have waived the objection arising from that non-concur­
rence ;-and 

that it was competent for the referees to attach to the facts which were 
proved, their legal consequences, although at variance from the legal prin-
ciple alleged in the bill. Smith v. Virgin, 148, 

4. By the articles of agreement, made by the members of an unincorporated as­
sociation, for the regulation of their business affairs, it was stipulated that 
the capital stock should be divided into shares ; that the shares should be 
transferrable ; and that trustees should be appointed to manage the affairs, in 
whom all the property should vest in trust. In accordance with those reg­
ulations, trustees were appointed, made purchases of real and personal pro­
perty, and proceeded to the transaction of business. Shares were from time 
to time transferred, until twenty-nine fortieths of them were held by 
one person : -

It was held, that a sale by him, not of his shares, but of twenty-nine fortieths 
of all the land and property which had belonged to the company, was a dis­
solution of the association; - and 

that the persons, who owned the shares at the time of the dissolution, were 
entitled, according to the number of their shares, to all the avails and assets 
of the company, and liable to contribute, in the same proportions, to all the 
debts of the company. Ib. 

5. In a bill in equity to reform a conveyance of real estate, on the ground of 
an accident or mistake, the persons, under whom the defendant claims by 
deeds of warranty, made since the mistake or accident is alleged to have oc-
curred, must be made parties. Davis v. Rogers, 222. 

6, The bill is defective, unless it contain an allegation that the grantees in such 
deeds purchased with notice of the mistake or accident. lb. 

7, Of the want of such an allegation, and of the want of requisite parties, 
advantage may be taken on general demurrer. Ib. 

8. In proceedings in equity, all persons in interest, and within the jurisdiction, 
and capable of being parties, must be made parties before the final de-
cree. Miller v. Wliittier, 521. 

9. Even at the hearing upon bill, answer and proof, a person in interest, who 
has never appeared or been cited to appear, may, itpon motion, and without 
a supplemental bill, be summoned in and made a party. lb, 

10. The terms upon which such motion will be granted, may Le adjudged in a 
subsequent stage of the proceedings. lb. 
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11. Courts of Equity look to the substance rather than to the forms of a contract 
and aim to discover and execute the intentions of the parties. 

Linscott v. Buck, 530, 

12. In equity, contracts for the sale of land are not considered merely as ex­
ecutory, but are treated as if executed, The purchaser is regarded as owning 
the land, and the vendor as owning the purchase money, and as seized of 
the land, in trust for the purchaser. lb, 

13. Such a trust attaches to the land, and binds every one claiming through 
the vendor, with notice, lb, 

14. Neglect to pay at a stipulated pay-day will not, of itself, produce a forfeit­
ure, if the creditor has not considered the time as of the essence of the 
contract. lb, 

15. The receiving of a payment, after the pay-day had expired, is a waiver up to 
that time, of any forfeiture incurred by the mere delay of payment. lb. 

See FRAUDULENT REPRESENTATIONS, 1, 2, 3, 4. 

ERROR. 

1. Nothing which contradicts the record can be alleged as error. 
King v. Robinson, 114, 

2. The rule that a party who had the right to appeal, cannot bring error, is sub-
ject to qualifications. Jewell v. Brown, 250, 

3. A judgment rendered by a court, having no jurisdiction of the person, is re-
versible on error. lb, 

4. Thus a judgment may be reversed when rendered by a justice of the peace, of 
one county, the defendant's residence being in another county of the State. 

lb. 

5. A judgment in an action of indebitatus assumpsit upon an accunt annexed to 
the writ is erroneous, if the account annexed to the writ is against a third 
person, and not against the defendant. lb. 

6, When, from the usual course of proceeding in Court the law allows a depart­
ure under a prescribed condition, an assignment of errors, based upon the 
departure, must negative the performance of the condition, 

Dunlap v. Atkinson, 265. 

7. Proof that the condition was not performed, will not aid the defective assign-
ment. lb. 

8. Error does not lie to reverse a judgment of the District Court, rendered upon 
default, if the action was in its nature appealable, and if no cause be shown 
why the defendant did not appear and answer. Since the Rev. Stat, have 
been in force, no judgment can be "reversed for any want of form which 
might have been amended.'' Lord v. Pierce, 350, 

9. A judgment obtained against a defendant, before a justice of the peace, is 
erroneous and reversible, if it was rendered before the day at which the de-
fendant was summoned to attend. Crosby v. Boyden, 368. 

10. A judgment recovered against a bank, after its charter had been revoked, 
is erroneous. Rankin v. Sherwood, 509. 

See CosT, 2, 3. 
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ESTOPPEL. 

1. The record of a suit, in which a plaintiff had recovered judgment, cannot be 
used against him as an estoppel in a subsequent suit between him and a per­
son who was not a party or privy to the first suit. 

Parsons v. Copeland, 370. 

2. Of declarations and acts in pais, by which the owner of property may be es-
topped to claim it. Sullivan v. Park, 438. 

3. A covenant, in a deed of land, against incumbrances, made by the grantor, 
does not estop him from setting up a subsequently acquired title. 

Sweetser v. Lowell, 446. 

4. Although it may appear of record that an occupant of land obtained title to 
an undivided part of it through a succession of owners, the earliest of 
whom, in his conveyance, recited that the title was derived under the lottery 
Act of 1786, such occupant is not estopped by such recital in his title deed, 
unless it appear, by the legal testimony, that a title to the land was acquired 
under the lottery Act, and that the occupant claims absolutely under that 
title. Hovey v. Woodward, 470. 

5. By the covenants in a deed of land, "that the grantor will never make any 
claim to the laud, and that he will warrant and defend the same free from 
all incumbrances by him made," he is not estopped to claim the land under 
a title subsequently acquired by him. - WELLS, J. dissenting, and referring 
to his opinion as published in the case of Pike v. Galvin, :10 l\faine, 539, 

Partridge v. Patten, 483. 

EVIDENCE. 

1. A witness will not be permitted to testify what course of action he should 
have taken, if certain specified facts had not ocurred. 

Palmer v. Pinkham, 32, 

2. The statute of 1844, c. 123, sect. 16, prescribing what evidence shall be suffi­
cient to sustain a town-collector's sale of land for payment of taxes, is ap­
plicable to sales, made previously, as well as to sales made subsequently to 
that statute. Freeman v. Thayer, 7 6. 

3. ,vhen the book of original assessment& is lo&t, a proved copy, as secondary 
evidence, may be used. Jb. 

4. Though, on a trial involving the validity of a sale for taxes, a part only of the 
requisite proofs be positive and direct, yet, if the suit be brought more than 
thirty years after the sale, the jury are at liberty to presume that the tax 
was duly authorized and assessed, and that all the other proceedings requi-
site to the validity of the sale were properly had. lb. 

5. In an action against the maker of a note, payable at a specified length of 
time after its date, brought by an indorsee, who obtained it for value before 
its apparent pay-day, and without knowledge of mistake in its date, the 
maker, in order to est<tblish a defence, that the action was prematurely 
brought, is not allowed to prove, that by mistake the note bore a date 
earlier than the day upon which it was actually made. 

Huston v. Young, 85. 
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6. If a party would exclude an interested witness from testifying, his objection 
must be presented at the earliest opportunity. Stuart v. Lake, 87. 

7. If not so presented, there arises a presumption that the objection is waived. 
lb. 

8. It is a general rule, that if the objecting party, in order to prove the interest 
of a witness, has examined him on the voir dire, it is too late for him, for 
the purpose of showing that interest, to prove from other sources, any facts 
which were known to him at the time when the witness was examined. 

lb. 

0. It is not competent for an objecting party, in order to exclude a witness, 
to prove that the witness has made admissions of his interest in the case. 

lb. 

10. Parol testimony is inadmissible to prove the contents of the declaration in a 
writ, which had been sued out by another party unconnected with the action 
on trial, and had been settled without being entered in Court, and yet re­
mains in the hands of the attorney, by whom it was drawn. 

Baker v. Pike, 213. 

11. In the defence of a criminal prosecution for a defect in a highway, estab­
lished by the County Commissioners, it is not competent to prove, even by the 
Commiosioncrs' record, that there were irregularities in their preliminary 
proceedings. State v. Madison, 267. 

12. Of the extent of the departure from the strict rules of evidence, in the use of 
unconnected papers and private memoranda of third persons, of an ancient 
date, to prove the existence of coeval facts. 

Old Town v. Shapleigh, 278. 

13. In order to prove in what town was the residence of a pauper on a particu­
lar day, twenty-two years before the trial, a writ drawn and dated on that day, 
in which he was the plaintiff and his residence was named, was allowed to 
be read in evidence, although it was never served, ani:. although the attor­
ney who drew it hacl no knowledge of the residence, except as stated to him 
by the pauper when it was drawn. Ib. 

14. The statute authority to insert a bill in equity in a writ of attachment does 
not enlarge the equity jurisdiction of this Court in matters of fraud. 

Skeele v. Stanwood, 307. 

15. A bill in equity against several persons, alleging that one of them was in­
debted to the plaintiff, and that such debtor had, by a confederacy with the 
other defendants fraudulently transferred property to them, for the purpose 
of hindering the collection of the debt, cannot be sustained, unless the 
indebtment had previously been established by a judgment at law. lb. 

i 6. Parol evidence, offered to show that a written mortgage of a chattel was in­
tended to constitute a mere pledge, is inadmissible. 

TV!iitney v. Lowell, 318. 

17. An heir, claiming real estate under a deed to his ancestor, cannotprovethe 
genuineness of such deed by the mere production of an office copy, although 
the persons, purporting, by the copy, to have been the parties and the sub­
scribing witnesses and the register, are all dead. 

White v. Dwinel, 320. 



624 INDEX. 

18. In an action against the editor of a newspaper for a libelous publication, it 
is admissible for the plaintiff to show articles, in subsequent numbers of 
the same paper, for the purpose of proving that the plaintiff was the person 
intended to be defamed. White v. Sayward, 322. 

19. Testimony of witnesses is not receivable to show that, on reading the libel­
ous article, they considered the plaintiff as the person intended to be de-
famed. lb. 

20. Of what may constitute probable cause for a criminal prosecution. 
McGurn v. Brackett, 331. 

21. An interrogatory which suggests the answer desired, and is in its form a 
leading question, propounded to a deponent in his direct examination, and 
objected to at the time, must, together with its answer, be stricken out. 

Cleaves v. Stockwell, 341. 

22. In a suit upon an assigned claim, brought in the name of the assignor for 
the benefit of the assignee, it is not the right of the defendant to prove 
declarations, made by the assignor subsequently to the assignment. 

Gillighan v. Tebbetts, 360. 

23. If, after the dissolution of a co-partnership, one of the copartners have as­
signed to the other his interest in a co-partnership claim against the defendant, 
it is not the right of the defendant, (in a suit upon such claim brought in 
the name of both co-partners for the benefit of the assignee,) to prove de-
clarations, made by the assignor subsequently to the assignment. lb. 

24. "'Where one party is notified by the other party, according to the rules of 
the Court, to produce any specified books or papers, and they are accord­
ingly produced in Court and examined by the party calling for them ; if he 
then omit to introduce them, they may be usecl as evidence by the party pro­
ducing them. The English rule upon that point, adverted to in 1 Green!. 
Ev. § 563, is the law of this State. Blake v. Russ, 360, 

25. The demandant offered in evidence three deeds duly executed and acknowl­
edged, conveying au interest in land; - t,vo of them directly to himself and 
the other to a party under whom he claimecl, They hacl not been recorded, 
and were for that reason objected to and excluded. He offered them again 
on the same day, having in the intervening time caused them to be recorded. 
The tenant again objected to them, because not seasonably recorded, but 
they were aclmitted. - Held; the admission of the deeds was rightful. 

McDonald v. Philbrook, 366, 

26. Testimony cannot be excluded Its irrelevant, which would have a tendency, 
however remote, to establish the probability, or improbability of the fact in 
controversy. Trull v. True, 367. 

27. S had signed the name of H to a promissory note. The question before the 
jury, was, whether H had given S authority so to do. - Held, that evidence 
was relevant, which tended to show that H had in his hands some business 
operations of S, as security for liabilities, and was to have a commission 
upon advances made by him for S, in the prosecution of such business, and 
that the note was given for articles in aid of that business. lb. 

28. In a suit upon a judgment, recovered before a justice of the peace, the 
plaintiff 1s bound to establish the existence of the record. 

Wentworth v. Keizer, 367. 
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29. For that purpose it is not sufficient to introduce a book, alleged to contain 
the record, without proof of its authenticity. /11. 

30. The allegations of a former writ, in which the present defendant had recov­
ered judgment as plaintiff, may be used as e1Jidence of his admissions, al­
though the present plaintiff wao neither party nor privy to such suit. 

Parsons v. Copeland, 370. 

31. Such allegations may be shown, by introducing the record of the former 
suit. Jb. 

32. That a note, offered in evidence, is the one secured by a mortgage of land, 
may be proved by parol, although it vary, in its date, from the description 
of it in the condition of the mortgage. Sweetser v. Lowell, 446. 

33. The lapse of twenty years furnishes a legal presumption that a debt, 
though secured by a mortgage of land, has been paid. lb. 

34. Parol proof is receivable for the purpose of rebutting such a presumption. 
lb. 

35. In order to the introduction of secondary evidence to prove the contents 
of a document, alleged to have been lost, it is, as a general rule, nece,sary to 
show that search has been made among the papers of the person, to whom 
belonged the custody of the document. Sellers v. Carpenter, 4.85. 

36. A party may introduce a paper, drawn up in the handwriting of the other 
party, though not signed by him, with a view to connect it with other 
evidence, to establish a disputed fact. Bartlett v. Mayo, 518. 

37. In an action upon a book debt, proof that an unnegotiable note was given 
to the plaintiff for the same amount, is not of itself a defence. lb. 

38. In such an action, if it appear that such a note was gtven, it is not neces-
sary that the plaintiff produce the note or account for its loss. lb. 

39. Offers made by a party, in a negotiation for a compromise, are not receivable 
in evidence against him. But his statement of the facts pertaining to the 
subject matter of the negotiation may be proved, though it was made 
during the negotiation. Cole v. Cole, 542. 

40. The previous declarations of a plaintiff, that he supposed he should have to 
commence a suit against the defendant for the benefit of a third person, and 
that, if such third person should bring a suit, he should not object to it, will 
not preclude the plaintiff from using such third person as a witness, in a 
suit brought against such defendant, unles~ it be proved that the suit is in 
fact for the benefit of the witness, or that the witness will have some lega 
right in the avails of the suit, should the plaintiff recover, or that he will 
be injuriously affected if the defendant recover. lb. 

See BILLS AND P1wmssoRY NoTEs, 18, 19. DEED, 12. PLEADING, 9. 

EXCEPTIONS. 

I. Where the Judge refers to the jury a question of law, which he ought him­
self to decide, there is no ground for exceptions, if it be d~cided correctly 
by the jury. Osgood v. Lansil, 360. 

VoL. xxxm. 79 
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2 .. An omission by the Judge to give the instruction which counsel, in address­
ing the jury, may have contended for, furnishes no ground for exceptions 
unless the Judge was requested to give such instruction. 

State v. Straw, 554. 
See PRACTICE, 6. 

EXECUTORS AND ADMINISTRATORS. 

1. Rights to a set-off in a suit, wherein an executor or administrator is a party, 
are the same that would have existed, if all the parties interested had con-
tinued in life. Adams v. Ware, 228. 

2. Although it is proper for an administrator to charge himself for the amount at 
which debts, due to the intestate, were appraised, such charge is not con-
clusive of his liability for that amount. Weed v. Lermond, 492. 

3. An administrator is not authorized to take such debts to his own use at the 
appraisal, nor bound to account for them at the appraisal. His responsi-
bility is that of reasonable diligence in the collection of them. Ib. 

FALSE PRETENCES. 

1. ,vhere, upon an exchange of personal property, one of the parties falsely 
and fraudulently pretends that the property, which he is parting with, be­
longs to himself and is unincumbered, and at the same time affirms that he 
will warrant it against incumbrances, an indictment may be sustained against 
him, if the false pretence, and not the warranty, was the inducement which 
operated upon the ?ther party to make the exchange. State v. Dorr, 498. 

2. In an indictment for such an offence, it is not necessary to allege that the 
property parted with by the defendant, was of any value. Jb. 

FELONY. 

1. When death ensues by the act of one in the pursuit of an unlawful design 
without intent to kill, it is murder or manslaughter, as the intended offence 
was felony or a misdemeanor. Smith v. State, 48. 

2. Any crime, liable to be punished in the State prison, is a felony. Ib. 

3. The using of any means, with intent to destroy the child of which a female 
is pregnant, and the destroying of the child thereby before its birth, unless 
done to preserve the life of the mother, constitute a felony. Jb. 

FENCES. 

1. If, upon the line between adjoining lots of land, there has been no obligatory 
division, for the maintenance of a partition fence, the owner of each lot is 
bound to keep his cattle from crossing the line. 

Sturtevant v. Merrill, 62. 

2. It is a trespass, if the cattle of the one cross into the land of the other. Ib. 

3. This rule is not dislodged, though the owners of the lands may have main-
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tained a line-fence, by severally building such parts as to be satisfactory to 
each other. lb. 

4. The wrongful removal by the plaintiff of the part of the fence built by the 
defendant will not constitute a license for the defendant's cattle to cross the 
undivided line, after them has been such a lapse of time, as to give to 
the defendant, a reasonable opportunity of building a new fence. Ib. 

FLOWING. 

See CovENANT, 1. MILLS AND MILL-DAMS. 

FOREIGN LAWS. 

[. A discharge, obtained u:1der the insolvency laws of Massachusetts by a 
debtor, resident in that State, is not a bar to the recovery of a debt due from 
him to a person who was never a resident of that State, or to a person who, 
at the time of becoming a creditor, was not, and has not since been a resi-
dent there. Bancher v. Fisk, 316. 

2. A contract, legally made in another State, may be enforced in this State, 
although a similar contract, if made in this State, would have been 
illegal. Torrey v. Corliss, 333. 

FRAUDULENT REPRESENTATIONS. 

l. A coritraet obtained by fraudulent representations cannot be sustained by the 
fraudulent party to the injury of the party imposed upon. 

Pratt v. Pliilbrook, 17. 

2. To avoid a contract for misrepresentation, it must appear- that a deception 
was intended and was practiced; - that it was successful, and that it operated 
a damage to the party deceived. lb. 

3. Though a party may have been deceived by fraudulent representations, it is 
not usual for courts to inte:'.fere in his behalf, if he had full means of ascer­
taining the truth and detecting the fraud, and yet neglected to do so. lb. 

4. A contract made for the sale and purchase of property, though founded 
upon the misrepresentations of the seller, cannot be wholly rescinded, for 
the reason of such misrepresentations, if, prior to the completion of the 
sale the purchaser had become acquainted.with the whole facts, and yet 
confirmed the bargain. Jb. 

5. If a party would rescind e. contract, obtained by fraudulent representations, 
he must restore whatever he received under it. Tisdale v. Buckmore, 461. 

FRAUDULENT SALE. 

l. Fraud practiced by the venclee of a chattel, whereby he obtained the sale and 
delivery of 1t to himself, w.ill not authorize the vendor to retake it from one, 



628 INDEX. 

who had subseq_uently purchased it, for value, and without knowledge of the 
fraud. Ditson v. Randall, 202. 

2. If a party would rescind a contract, obtained by fraudulent representations, 
he must restore whatever he received under it. Tisdale v. Buckmore, 461. 

GUARDIAN AND WARD. 

1. The appointment of a guardian ad /item is at the discretion of the Court. 
King v. Robinson, 114. 

2. No duty rests upon a plaintiff to ascertain the mental capacity of a defendant 
and bring it before the Court, in order that a guardian ad /item may be ap-
pointed. lb. 

3. A defendant who becomes non compos mentis must, if of full age, appear 
by attorney and not by guardian. lb. 

4. Therefore, in a suit to recall or reverse a judgment recovered against such a 
defendant in a civil action, it cannot be alleged as error, that no guardian or 
guardian ad litem had been appointed. Ib. 

5. The appointment of an administrator to be guardian of minor children, inter-
ested in the estate, is merely void. Sawyer v. Knowles, 208. 

6. Nor would his appointment as guardian furnish any legal inference that he 
had been previously discharged from the administratorship. lb. 

HIGHWAYS. 

1. When land is conveyed as bounded by a street, represented on a plan, but 
not yet made, the soil of the contemplated street, though owned by the 
grm1tor, does not pass by the conveyance. Palmer v. Dougherty, 502. 

2. But if the grant be bounded merely by a highway, it conveys the fell to the 
central line of the way. lb. 

See CouNTY CoinnssIONERS, 3, 4, 5, 6. \V AYS. 

HUSBAND AND WIFE. 

1. A bond given to husband and wife for their maintenance during each of 
their lives, belongs to the wife, if she survive the husband, unless reduced 
to possession by him. Pike v. Collins, 38. 

2. To reduce it to possession, the husband must do some aet, indicating an 
appropriation of it to himself or disaffirming her right. lb. 

3. The recovery of a judgment by him in the name of Loth, upon such a bond, 
without taking out execution, shows a disposition not to appropriate it to 
himself. lb. 

4. In a mortgage made to the husband alone _to secure such a bond, the wife 
has a sustainable interest. lb. 

5. After the death of the husband and a foreclosure of the mortgage by his 
admini,trator, the administrator and _those holding by purchase under him, 
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will hold the land, charged with the maintenance of the widow, in propor­
tion to the value of their respective parts. The liability of such holders 
commences from the time of their respective purchases. lb. 

6. A tenant of one who holds land subject to such a charge, is properly made 
a party to a bill brought by the widow to enforce her claim, for the decree 
may be such as to terminate his tenancy. lb. 

7. In equity, the husband may be trustee of the wife, and the trust in his 
hands may be enforced, as if he were a stranger, and his representatives are 
subject to the same liability. lb. 

See MARRIED ·woMEN. 

INDICTMENTS AND COMPLAINTS. 

1. The Court cannot assume, that acts, which may be consistent with innocence, 
and are not charged to be in violation of law, are criminal, merely by reason 
of their being so denominated by the magistrate. State v. Lane, 536. 

2. A complaint merely charging "the crime of having sold a quantity of spiritu-
ous liquors," charges no offence. lb. 

See FALSE PRETENCES, 2. 

INSANE PERSON. 

1. Under the statute for the relief of paupers, an insane person may gain a set­
tlement in any town, in his own right, though carried to such a town 
while insane, and without the concurrence of a guardian. 

New Vineyard v. Harpswell, 193. 
2. Insanity, occuring ofter a residence has been established, will not prevent the 

acquisition of a settlement, if the residence be continued five years without 
the receiving of pauper-supplies. Nlachias v. East Machias, 427. 

3. 'fVhen a town, in which an insane person was resident, has incurred expense 
in maintaining him at the Insane Hospital, such town, in order to recover 
for such expenses against the town of the pauper's settlement, must notify 
the defandant town in the mode prescribed in the general pauper law. 

Cooper v. Alexander, 453. 
4. Under that law, the notice must be signed in the name of the overseers of 

the poor, or of some one of them in their behalf. A notice, signed in the 
name of some other. person in their behalf, is not sufficient. lb. 

See GuARDlAN AND WARD, 2, 3, 4. 

INSPECTORS. 

1. An inspector of fish is bound to such thorough examination of the article 
inspected, as to become satisfied that it is of the quality and condition re­
quired by law, and designated by his brand. Nickerson v. Thompson, 433. 

2. He is not responsible, as upon a warranty, for the correctness of the brand 
which he places upon an inspected article. Ib. 

I 



630 INDEX. 

3. But he is responsible for the possession of skill and for the exercise of care, 
sufficient for performing the duty, affixed by the statute to his office. Ib. 

4. If an inspector affix his brand to an article, without knowing its condition, 
he is responsible for all injury occasioned thereby to a person, purchasing 
upon the credit of the brand. lb. 

5. In a suit against an inspector for an unskillful and unfaithful performance of 
his inspection-duties, it is not competent for him to prove the customary 
mode pursued by other inspectors, or that it is usual for inspectors to take 
bond of indemnity against a deficiency in the quality, or in the condition of 
the article branded. Ib. 

INTOXICATING LIQUORS. 

See SPmITuous LIQUORS. 

JOINT STOCK ASSOCIATIONS. 

By the articles of agreement, made! by the members of an unincorporated as­
sociation, for the regulation of their business affairs, it was stipulated that 
the capital stock should be divided into shares ; that the shares should be 
transferrable; and that trustees should be appointed to manage the affairs, in 
whom all the property should vest in trust, In accordance with those reg­
ulations, trustees were appointed, made purchases of real and personal pro­
perty, and proceeded to the transaction of business. Shares were from time 
to time transferred, until twenty-nine fortieths of them were held by one 
person:-

It was held, that a sale by him, not of his shares, but of twenty-nine fortieths 
of all the land and property which had belonged to the company, was a dis­
solution of the association ; - and 

that the persons, who owned the shares at the time of the dissolution, were 
entitled, according to the number of their shares, to all the avails and assets 
of the company, and liable to contribute, in the same proportions, to all the 
debts of the company. Smith v. Virgin, 148. 

JOINT TRESPASSERS. 

A recovery and satisfaction of a judgment against o~e of several joint tres­
passers upon land, will discharge an action by the same plaintiff, previously 
commenced against another of the joint trespassers for the same act. 

]-fitchell v. Libbey, 74. 

JURISDICTION. 

1. By R. S. chap. 156, section 7, it is an offence, punishable in this State, if a 
person, to whom property is entrusted, to be by him carried for hire and 
delivered in another State, shall, before such delivery, fraudulently convert 
the same to his own use, whether the act of conversion be in this State or 
in another. State v. Haskell, 127. 
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2. ,vhen by a statute, the jurisdiction of an offence is given to a justice of the 
peace· or a police court or a municipal court, but is not declared to be exclu­
sive, the District Court has concurrent jurisdiction of the same offence. 

State v. Billington, 146. 

3. Of the jurisdiction of justices of the peace, in taking recognizances. 
State v. Wormell, 200, 

4. The statute authority to insert a bill in equity in a writ of attachment does 
not enlarge the equity jurisdiction of this Court in matters of fraud. 

Skeele v. Stanwood, 370, 

5. A discharge, obtained under the insolvency laws of Massachusetts by a debt­
or, resident in that State, is not a bar to the recovery of a debt due from him 
to a person who was never a resident of that State, or to a person who, at 
the time of becoming a creditor, was not, and has not since been a resident 1 

there. Rancher v. Fisk, 316. 

6. The courts of a Country or State have no jurisdiction beyond its sovereignty. 
Lovejoy v. Albee, 414. 

7. Judgments, rendered by Courts not having jurisdiction, are merely void. lb. 

8. Courts of this State have no jurisdiction to render judgment against a for-
eigner, when neither he or his property has been found here. lb. 

9. When property of a person is within the State, he not being present, a judg­
ment against him will be effectual only as a judgment in rem, acting upon 
that property. Jb. 

10. It is a principle of the common law adopted in this State, that no judgment 
can be rendered against one· as trustee, if neither he or the principal defendant 
resides within the jurisdiction, and if no tangible property of such defend-
ant has been found here. lb. 

11. That principle is yet in full force, unimpaired by any statute provision. lb. 

See CouNTY CoMMISSIONERS, 3. 

JURY AND JURORS. 

1. A motion to set aside a verdict, on proof, that a juror was related to one of 
the parties, cannot prevail, if, at the opening of the case to the jury, the 
party making the motion, was present and knew of the disqualification, and 
did not object to the juror. Dolloff v. Stimpson, 546. 

2. The motion will not be aided by proof that the party making it was, at the 
time of the trial, ignorant of the law creating the disqualification. lb. 

See CouRT. AND JURY, 

JUSTICES OF THE PEACE. 

1. Of the jurisdiction of justices of the peace, in taking recognizances. 
State v. Wormell, 200, 

2. Of the place at which a seal must be affixed upon a justice's warrant :n a 
criminal prosecution. State v. Coyle, 427. 

3. The contents of a justice's record are to be proved by an authenticated copy 
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of it. His certificate, alleging what facts appear by the record, is not re-
ceivable as proof. English v. Sprague, 440, 

LAWS OF OTHER STATES. 

See FoREIG:<r LAws. 

LEVY OF LAND. 

1. A levy of land, to which the execution debtor, at the time of the levy, had no 
title, gives to the creditor, no rights in the land, although the debtor after 
the levy, should acquire a title. Freeman v. Thayer, 76. 

2. In the levy of an execution upon land, the officer's return that the apprais­
ers were disinterested is, in legal effect, an affirmation that they were not 
within the sixth degree of relationship to either of the parties. 

McKeen v. Gammon, 187. 

3. As between the parties to the levy, such an affirmation must be taken as 
true, and cannot be controverted. lb. 

4. A debtor's life estate in land belonging to his wife passes to the creditor, by 
a~~~~ A 

5. If, under the will, the devisee take an estate in fee, subject to a life trust, 
his creditor, by levy of his estate in remainder, can take no enjoyment of 
the income, until the death of the devisee. Buttei;fteld v. Haskins, 392. 

6. An entry upon the land by the creditor to make such a levy, without his re­
taining or otherwise interfering with the possession, is not a trespass against 
the debtor. Ib. 

LIBEL. 

1. In an action against the editor of a newspaper for a libelous publication, it 
is admissible for the plaintiff to show articles, in subsequent numbers of 
the same paper, for the purpose of proving that the plaintiff was the person 
intended to be defamed. White v. Sayward, 322. 

2. Testimony of witnesses is not receivable to show that, on reading the libel­
ous article, they considered the plaintiff as the person intended to be de-
famed. Ib. 

LIEN. 

1. If a creditor in taking judgment for a lien claim include with it, in the judg­
ment, another claim, to which no lien attached, the lien is thereby waived 
and defeated. Lambard v. Pike, 141. 

2, A stove with its funnel cannot be considered as materials for the repair of a 
building, within the meaning of the statutes of lien. lb. 

3. The lien, created by an attachment of real estate, is not limited to the amount, 
which the officer, in the writ, was commanded to attach. 

Searle v. Preston, 214. 

4. Such a lien is commensurate with the judgment and the costs of levy, though 
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the judgment exceeds the amount which the officer, by the precept of the 
writ, was commanded to attach. lb. 

,5. A grant of land, conditioned for a subsequent payment to be made therefor, 
though it reserves, toward such payment, a lien upon the lumber which the 
grantee may take therefrom, is a grant upon a condition subsequent. 

Spofford v. True, 283. 

6. A lien, reserved in a grant of land, upon the lumber which the grantee may 
take therefrom, is postponed to the lien given by the statute of 1848, to la-
borers who may aid him in getting the lumber. Ib. 

7. That statute is not in conflict with any provision of the constitution. lb. 

8. ,vhen a grant of land upon a condition subsequent, authorizes the grantee to 
take lumber therefrom, subje~t to a lien for the purchase money, and several 
distinct quantities or lots of lumber are cut and driven to the boom by the 
grantee, (the persons employed by him to work in getting one of the lots 
having no connection with those who labor in getting another of the lots,) 
there is a lien for each laborer, upon the lot, upon which he worked. lb. 

9. But, if by the negligence or carelessness of the grantee in such a deed, such 
several lots of lumber become intermixed, so that the respective lots, upon 
which the several laborers worked, cannot be distinguished, their respective 
liens are upon the whole mass. lb. 

10. In actions by the laborers, to establish their lien claims, such an intermix­
ture, if it occurred without their fault, i3 evidence of negligence or carelessness 
in the grantee, unless it was produced by some fraud or some accident. lb. 

11. So far as relates to the lien claims of the laborers, the grantee in the deed is to 
be treated as the agent of tlie grantors, and they are responsible for the con-
sequences of his negligence or carelessness. lb. 

12. The general rule that titles and interests in real estate are to appear of re­
cord, has been, to some extent, controlled by the statute, which gives liens 
upon land, for labor and materials furnished in the erection or repair of 
buildings thereon. Copeland v. Pai·sons, 370. 

13. Contracts for such labor or materials, and the furnishing of the same, are 
provable by parol. Ib. 

14. Generally, it is only by the act of the owner that a contract-lien upon pro-
perty can be created. Doe v . .1"\fonson, 430. 

15. That rule was changed by the Act of 1848, which created a lien in behalf of 
laborers upon logs, masts, spars and lumber. lb. 

16. An owner of logs employed a contractor to drive them down the river at a 
stipulated price per thousand feet. The contractor hired laborers, who as­
sisted in the driving. Held, that the laborers acquired a lien upon the 
logs. Ih. 

17. Such owner, being summoned as trustee of the contractor, was allowed, out 
of the stipulated price for the driving, to discharge the laborers' liens. lb. 

18. When, in the same stream, there are logs of different owners, and each own-­
er has employed sufficient laborers to drive his own logs, the lien of such 
laborers is solely upon the logs they were employed to drive, although it 
happen that the logs of all the ownerships, being intermixed, are driven 
collectively by all the laborers employed by all the owners. Ib. 
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19. The lien of a common carrier, for the freight of goods, transported by seill 
from a port of one nation to that of another does not, of itself alone, author­
ize him to sell the goods for payment of the freight. The usual remedy i'l< 
by a libel before some tribunal, by whose decree the shipper's rights may be 

protected. SuUi1Jan v. l'ark, 338. 

20. A mechanic, who has labored upon a vessel, having been employed, not by 
the owner, but by a person, who had contracted with the owner to do the 
work for a specified price, cannot enforce a lien upon the vessel by an action 
against the owner. Ames v. Swett, 479. 

21. If he have such a lien, his. remedy is. by attaching the nssel, in a suit a 
gainst his employer. lb. 

See ATTACHMEJST, 4. 

LIMITATION. 

1. The statute of limitations provides that, if there be two or mare joint contrac­
tors, no one of them shall be chargeable by reason only of any acknowledg-
ment or promise made by any other of them. Odell v. Dana, 182. 

2. Though an action upon a note agaiu;;,t the principal would be barred by the 
statute limitation; yet that limitation would be no baI to a suit against the 
principal for reimbursement, brought by the surety, who had paid the note 
before the limitation attached to it. lb. 

z. A surety, by making a partial payment on the note, had extended its vitality 
as against himself. After the limitation upon t!,e note had attached as to the 
principal, but within six years from the time of the partial payment, a suit 
was brought upon the note agaim1t the surety for the balance. Held, the prin­
cipal was inadmissible as a witness for the surety, because of his accounta-
bility over to the surety, notwithstanding the statute of limitation. lb. 

4. A continued occupation of land for twenty yearn gives title to the occupant, 
unless such occupation be shown to have been in subserviency to title iu 
another. Goodwin v. f,awyer, 541. 

i'i. Such occupation, to give title, need not be personal. It may be by agent or 
tenant. Ib. 

LIQUORS. 

See SPIRITUOUS LrQUOR&. 

LORD'S D.AY. 

A recognizance taken on the Lord's day, "between the midnight preceeding 
and the sunsetting of the same day," to prosecute an appeal in a criminal 
prosecution, is unauthorized and void. State v. Suhur, 539. 

LOTTERY LANDS. 

I. Under a statute of 1786, the Legislature of Massachusetts granted, by a lot­
tery, a large number of lots in fifty townships of land in Maine. Among 
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other necessary proceedings the Act required a plan of each township, with 
the number of the lot drawn and of the ticket which drew it, to be inserted 
in a book, which should be authenticated by the signatures and seals of the 
managers. - IleJd, that a copy of their proceedings, showing no such au­
thentication, is not sufficient evidence to maintain a title under the Act. 

Ilovey v. Woodward, 470. 

2. This result is not varied by the fact that, in the public offices where the doc­
ments should be kept, no higher evidence of title to any lot under the Act, 
can be found than that of the original, from which such copy was taken. 

lb. 

3. Although it may appear of record that an occupant of land obtained title to 
an undi vicled part of it through· a succession of owners, the earliest of 
,yhom, in his conveyance, recited that the title was derived, under the lot­
tery Act, such occupant is not estopped by such recital in his title deed, 
unless it appear, by the legal testimony, that a title to the land was acqutred 
under the lottery Act, and that the occupant claims absolutely under that 
ti~ & 

MALICIOUS TRESPASS. 

l. In order to a recovery of the threefold damage, allowed by the statute, chap. 
162, sec. 13, for the wilful destruction of property, it is not a prerequisite, 
that the defendant should have been convicted of the offence, in a criminal 
prosecution. State v. Pike, 361. 

2. In a criminal prosecution under R. S. chap. 162, sec. 13, for wilfully de­
stroying property, the party injured may therefore be a witne3s for the State. 

lb. 

3. In a criminal prosecution, under R. S. chap. 162, sec. 13. for wilfully de­
stroying the property of a person without his consent, it is immaterial 
whether the property came rightfully or wrongfully into possession of the 
defendant. A wrongful taking is not an essential ingredient in that 
class of offences. lb. 

~IANDAMUS. 

See TAXES, 9, 10. 

MA:N"SLAUGHTER. 

See MURDER, 1, 5. 

MARRIED WOMEN. 

1. The statutes enlarging the rights of married women, as to property, do not 
extend to rights of" action for tort. Ball<Lrd v. Russell, 196. 

2. To recover for an injury sustained by a married woman through the mal-
practice of a surgeon, the husband must be a party to the suit. lb. 
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3. The previous desertion of the wife by the husband does not remove the ne-
cessity that, in such a suit, he should join as co-plaintiff. lb. 

4. A discharge of the cause of action, given by such husband to the defendant. 
is a bar to such a suit, when brought in the joint names of the husband 
and wife. lb. 

See HusBAND AND "\VrFE. 

MASSACHUSETTS AND MAINE. 

See RESERVED LANDS, 

MILLS AND MILL-DAMS. 

1. An instrument was made under seal between the owner of a mill-dam and 
th,e owner of land flowed thereby, stipulating, on the part of the owner of 
the dam, that he would reduce its height to a specified point, and forever 
keep it reduced to that point; and granting, on the part of the land owner, 
a right to flow his land by the dam, while it continued reduced to the stipu­
lated point; reserving however the right to annul the grant, whenever the 
dam should be raised above that point ; -

Held, 1st, That the covenant of the owner of the darn to keep its height re­
duced, was an independent covenant ; -

2d, That the contingent reservation by the land owner to annul his grant, gave 
no election to the owner of the dam to raise it, after having once reduced it 
to the stipulated point; -

3d, That such a reservation furnishes no protection to the dam owner, in a suit 
upon his covenant to keep the dam reduced ; -

4th, That, in such a suit, whatever previously acquired right of maintaining the 
dam to its original height, may have been vested in the owner, by prescrip­
tion, or grant lost through time and accident, he is precluded, by his covenant, 
from setting up such previous right as a defence. Stinson v. Gardiner, 94. 

2. The flowing of land by a reservoir dam, at distance from the mill, will not 
support a complaint which alleges that the flowing was occasioned by the 
dam at the mill, though the reservoir dam is maintained, merely to supply 
water for the mill. Whitney v. Gilman, 273. 

3. Such a complaint may be amended, on terms, so as to charge that the flowing 
is occasioned by the reservoir dam. lb. 

4. In a complaint for flowing land by a mill-dam owned by the respondent, it is 
no defence, that his ownership had ceased prior to the instituting of the 
complaint. Bean v. Hinman, 480 . 

. 5, The statute does not authorize a recovery for damage done by flowing more 
than three years before the complaint. lb. 

·6. For damage done within three years before commencing the suit, and before 
the owner had ceased to own the dam, he is responsible. lb. 

7. A right by prescription to flow land to a given height, by means of a mill­
dam, cannot be sustained, unless the flowing had caused damage to the 
owner of the land. Wentworth v. Sanford Man/. Co. 547. 
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8. ,vhether a prescriptive right to flow land to a given height, can be proved, in 
order to reduce the damage occasioned by the dam, when elevated above that 
height ; quere. lb. 

MISDEMEANOR. 

See FELONY, 1. 

MORTGAGE. 

1. In a mortgage, ma<le to the husband alone to secure a bon<l given to 
the husband and wife for their maintenance during each of their lives, the 
wife has a sustainable interest, if she survive her husband, unless the bond 
had been reduced to possession by him. Pike v. Collins, 38. 

2. After the death of the husband and a foreclosure of the mortgage by his ad­
ministrator, the administrator and those holding by purchase under him, 
will hold the land charged with the maintenance of the widow, in propor­
tion to the value of their respective parts. The liability of such holders 
commences from the time of their respective purchases. Ib. 

3. Where a registered mortgage deed of land mentions the bond, (wl,ich it 
was intended to secure,) although without specifying its contents, subse-
quent purchasers are chargeable with notice of its provisions, lb. 

4. One who holds a mortgage of land made to a third person, together with 
the notes secured by it, can maintain no action at law upon the mortgage, 
unless the same had been assigned in writing. Lyford v, Ross, 197. 

5. The sale of a note does not, of itself, operate a legal transfer of the mort-
gage, by which it is secured. Warren v. Homstead, 256. 

6. Parol evidence, offered to show that a written mortgage of a chattel was in­
tended to constitute a mere pledge,is inadmissible. Whitney v. Lowell, 318. 

7. Though a mortgager of a chattel, by contract with the mortgagee, should be 
entitled to hold possession till the pay-day of the debt, yet an uncondi­
tional sale of it by the mortgager will authorize the mortgagee to take 
immediate possession. lb. 

8. By the Stat. of 1821, c. 39, sect. 1, one of the modes of foreclosing a mort­
gage of real estate was by an entry "with the consent in writing of the 
mortgager or those claiming under him." Chase v, Gates, 363. 

9. When the mortgager has conveyed the right of redemption, the consent to an 
entry for foreclosure must be obtained from the party who claims under 
him. Ib. 

10. If one, to whom such right of redemption has been transferred, shall convey 
the same, taking back a mortgage, the entry, to foreclose the first mortgage, 
in order to be effectual, must be by consent of the last mortgagee. Ib. 

11. The possession of land by the mortgager, though continued for more than 
twenty years, is not to be regarded as adverse to the mortgagee, while the 
debt remains unpaid. Sweetser v. Lowell, 446. 

12. That a note, offered in evidence, is the one secured by a mortgage of land, 
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may be proved by parol, although it vary, in its date, from the description 
of it in the condition of the mortgage. lb. 

13. The lapse of twenty years furnishes a legal presumption that a debt, though 
secured by a mortgage of land, has been paid, lb. 

14, Paro! proof is receivable for the purpose of rebutting such a presumption. 
lb, 

MURDER. 

1. When death ensues by the act of one in the pursuit of an unlawful design 
without intent to kill, it is murder or manslaughter, as the intended offence 
was felony or a misdemeanor. Smith v. State, 48. 

2. The using of any means, with intent to destroy the chilcl of which a female 
is pregnant, and the destroyin_q of the child thereby before its birth, unless 
done to preserve the life of the mother, constitute a felony. Ib, 

3. If by the use of such means ancl with such intent, the death of the mother 
be occasioned, it is murder. lb, 

4. The using of means, with intent to procure the miscarriage of a pregnant 
female, and the procuring of the miscarriage thereby, unless dorie to pre-
serve the life of the mother, is a misdemeanor, Ib. 

5. If, by the use of such means and with such intent, the death of the mother 
be occasioned, it is manslaughter, lb. 

6. If, upon such a charge in an indictment, a verdict be rendered of murder, it 
will be reversed for error. lb. 

NEW TRIAL. 

1. By filing a motion in the District Court for a new trial after verdict, a party 
waives the right of excepting to the rulings of the Judge at the trial. 

Dinsmore v. Weston, 25G. 

2. After verdict for the plaintiff, the defendant moved for a new trial. The 
plaintiff then remitted a part of the damage assessed for him by the jury, 
whereupon the defendant asked leave to withdraw his motion. Held, the re-
fusal to grant such leave was rightful, lb. 

3. Of the causes, for which a new ~rial will be granted. 
Ei;eleth v. Harmon, 275. 

NOTICE A:N"D NOTIFICATIONS. 

1. ,vhen persons, appointed to clecide upon the property rights of others, arc 
required by law to give previous notice of the time or place of their pro­
ceeding, the giving of such notice is not an outside act, but is one embraced 
in the trust to them committed. Assessors of Clifton, petitioners, 369. 

2. If the law require that such persons, before acting under their appo:ntment, 
shall take an oath of faithfulness, they must take the oath before proceed­
ing to designate, by notifications, the time and place of their proceeding. lb. 

3. Proceedings had pursuant to such notifications, issued before the taking of 
the oath, cannot be sustained. lb. 
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4. Thus, commissioners appointed under the R. S. chap. 122, to locate public 
lots, in lands granted by the State, must be sworn before giving to parties 
the notice to which the Act entitles them. Jb. 

5. If not so sworn, their doings under their warrant cannot be accepted. lb. 

OFFER TO BE DEFAULTED. 

An offer to be defaulted for a specified amount authorizes the plaintiff to take 
judgment for that amount, although he may fail to establish any claim. 

Boynton v. Prye, 216. 

OFFICER. 

I. In the levy of an execution upon land, the officer's return tliat the apprais­
ers were disinterested is, in legal effect, an affirmation that they were not 
within the sixth degree of relationship to either of the parties. 

JfcKeen v. Gammon, 18i. 

2. As between the parties to the levy, such an affirmation must be taken as 
true, and cannot be controverted. lb. 

3. In a suit against an officer, (who had attached property upon a writ, and 
taken a receipt for the same,) for not delivering either the property or the 
receipt, it is not competent for the defondant to show, in mitigation of dam­
age, that the property was of a value less than that which he had alleged in 
his return upon the writ. Allen v. Doyle, 420. 

4. The approval by a plaintiff, as to the ability of the person taken as receiptor, 
for property attached upon his writ, does not exonerate the officer from ef­
fort to find the property that it may be sold on the execution, or from the 
duty of bringing a suit upon the receipt. Jb. 

See RECEIPT FOR PROPERTY ATTACHED, 1, 2, 3. 

PARTIES TO ACTIONS. 

See EQVITY, 9, 10, l I. 

PARTITION OF LANDS. 

I. The Rev. Stat. ch. 121, sec. 33, exempts from the operation of a judgment for 
partition of land, any person who did not appear and answer to the petition 
upon which the partition was ordered. Larrabee v. Larrabee, 100. 

2. The name of an attorney, placed "for spMial purpose," under the uame of 
a respondent in the docket entry of such a petition, does not constitute 
either an answer or an appearance, within the meaning of that section of the 
statute. lb. 

PAUPER. 

1. The R. S. chap. 32, sect. 30, provides, that in a suit by one town against 
another for the support of a pauper, a "recovery·• shall bar the town, 
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against which it was had, from disputing the settlement of the same pauper 
with the prevailing town in any future action brought for his support. 

Held- 1st, That the obtaining of judgment by the defendant town against 
the plaintiff town in such an action, is a recovery against the plaintiff town. 

2d. That the plaintiff town, as well as the defendant town, is bound by such 
recovery against it, from further contesting with the other party the pauper's 
settlement. 

3d. That such a recovery by the defendant town estops the plaintiffs as well 
in a second suit, brought before the decision of the first suit, as in any 
subsequent suit. Oxford v. Paris, 179. 

2. A judgment for the defendant town in either one of two actions commenced at 
different times by the same plaintiff town, for the support of the same 
pauper, may be proved as a bar to the other action. 

Bangor v. Brunswick, 352. 

3. In the action last tried, though first commenced, the record of such judgment 
cannot be excluded by an agreement of the defendants, in writing, (made 
at a term when the last commenced action was under advisement upon 
exceptions,) that the first commenced action should stand on as favorable 
grournls as if tried at the term when such agreement was made. lb. 

4. Insanity, occuring after a residence has been established, will not prevent the 
acquisition of a settlement, if the residence be continued five years without 
the receiving of pauper-supplies. Machias v. East Machias, 427. 

G, \Vhen a town, in which an insane person was resident, has incurred expense 
in maintaining him at the Insane Hospital, such town, in order to recover 
for such expenses against the town of the pauper's settlement, must notify 
the defendant town in the mode prescribed in the general pauper law. 

Cooper v. Alexander, 453. 

6. Under that law, the notice must be signed in the name of the overseers of 
the poor, or of some one of them in their behalf. A notice, signed in the 
name of some other person in their behalf, is not sufficient. lb. 

7. By the Settlement Act of 1821, a person, resident in a plantation, at the time 
of its incorporation in to a town, thereby gained a settlement, notwithstand­
ing that, within the next preceding period of five years, he had applied for 
and received supplies as a pauper in the same plantation. 

Kirkland v. Bradford, 580. 

PLEADING. 

1. The demurring to a bad plea does not have the effect of admitting as true, 
the facts therein alleged, to be used in the trial of other issues. 

Stinson v. Gardiner, 94. 

2. By the statute of 1846, non tenure can be pleaded in abatement only. Such a 
plea must, ( except by leave of Court,) be filed at the return term of the 
writ. Warren v. Miller, 220. 

3. Though the action be continued, the necessity of filing such plea at the first 
term is not removed by an order of the Court, obtained on motion, that the 
demandant should file an abstract of his title by the middle of vacation. 

lb. 



INDEX. 641 

4. A dilatory plea is not favored in law. Adams v. Hodsdon, 225. 

5. In such a plea, the highest degree of certainty is required. Tb. 

6. It is bad, if it do not exclude all supposable matter, which, if alleged, would 
defeat it. lb. 

7. The defects of such a plea, whether they be of form or substance, are reached 
by a general demurrer. lb. 

8. Under a plea of nil debet to an action upon a judgment, recovered in •another 
State, payment may be provecl. Clark v. Mann, 268. 

9. Upon such an issue, a receipt, signed by the plaintiff, acknowledging the 
payment, may be introduced, as at least prima facie evidence, though it be 
not under seal. lb. 

10, To an action of dower, non-tenure can be pleaded in abatement only. It 
cannot be proved under a brief statement. 1Wanning v. Laboree, 343. 

11. In trespass quare, if the defendant plead not guilty to the whole trespass 
alleged, with or without a brief statement, the plaintiff has no occasion to 
make a new assignment. Palmer v. Doherty, 502. 

See EQUITY, 7, 8. 

POOR DEBTORS. 

1. The defendant was selected by the principal in a debtor's relief bond to act as 
a magistrate in an adjudication upon the debtor's disclosure, and, upon such 
disclosure, united with the other magistrate in giving a discharge-certificate 
to the debtor, when in fact the defendant had no authority to act as such 
magistrate; whereby the surety in the relief bond was compelled to pay the 
same: - Held, that for such assumption of authority, the defendant was not 
liable, in an action brought by the surety. Brookings v. Cunningham, 103. 

2. The surety in a debtor's relief bond is discharged, if without his consent, the 
obligee, for a valuable consideration, extend the time for the principal to 
make his disclosure beyond the six months prescribed in the bond. 

Phillips v. Rounds, 357. 

3. A consent by the principal, at the request of the creditor, to delay the making 
of his disclosure, is a valuable consideration. lb. 

4. In constituting a justice's court to take the disclosure of a poor debtor upon 
his relief bond, if the creditor neglect to appoint, the law provides that an 
appointment may be made in his behalf, by any officer who might have 
served the execution upon which the debtor was arrested. 

Daggett v. Bakeman, 382. 

/j. Bangor and Brewer being adjoining towns, and the debtor, whose residence 
was in Brewer, having been arrested upon execution by a constable of 
Drewer, Held, that the appointment of a justice resident in Bangor, might 
be made by a constable of Bangor, though the disclosure was to be had at 
Brewer. lb. 

6. In a suit for the breach of a bond, given to procure the release of a debtor 
from arrest upon mesne process, the penal sum may be chancered to the 
amount of the actual .:lamagc. Sargent v. Pomroy, 388. 
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7. In the absence of proof upon the point, the sum due on the execution re-
covered in tho suit, will be considered the actual damage. Jb. 

8. That rule of assessing damage will not be varied by proof that the debtor 
was without attachable property at a period several months later than the 
breach of the bond. II,. 

9. The surety on a poor debtor's six months' relief bond is discharged by a 
contrai.J; made, for a valuable consideration, between the creditor and the 
principal, without the knowledge of the surety, that the bond should be dis­
charged, if the principal at a time beyond the six months shall pay a speci-
fied part of the amount due. Thomas v. Dow, 390. 

10. A discharge-certificate, issued by two justices of the peace and quorum, that 
a debtor, (who had been nrrested on execution and given a debtor's relief­
bond,) had taken the poor debtor's oath, is not sufficient proof, that the 
debtor had performed the condition of the bond, unles; such certificate 
specify the date of the execution and the amount of the judgment on 
whiceh it was issued. Hathaway v. Stone, 500. 

11. Neither is the record of the proceedings of such justices sufficient proof of 
the performance of the condition of such a bond, unless it specify the date 
of the execution and the amount of the judgment on which it was 
issued. JI,. 

12. Where, by reason of poverty, the debtor was unable to make any payment 
upon the execution, and he in fact took the poor debtor's oath prior to any 
breach of the bond, no judgment upon the bond can be recovered by the 
obligee. Jb. 

13. Neither, in a suit on such a bond, can the defendants recover costs, unless 
the condition of the bond has been performed. Ji,. 

PRACTICE. 

1. Notice given to the opposing counsel, to produce a written paper, is ineffec­
tual, if the paper be held bylhim merely as the counsel of some person uncon-
nected with the action on trial. Baker v. I'ike, 213. 

2. By suffering judgment upon default, a defendant does not admit the jurisdic­
tion of the Court, nor Lhe correctness of the proceedings in the suit. 

Jewell v. Brown, 250. 

3. By filing a motion in the District Court for a new trial after verdict, a party 
waives the right of excepting to the rulings of the Judge at the trial. 

Dinsmore v. Weston, 256. 

4. ·where one party is notified by the other party, according to the rules of 
the Court, to produce any specified books or papers, and they are accord­
ingly produced in Court and examined by the party calling for them ; if he 
then omit to introduce them, they may be used as evidence by the party pro­
ducing them. The English rule upon that point, adverted to in 1 Green!. 
Ev. § 563, is the law of this State. Blake v. Russ, 360. 

5. Whether it is the right of a party, after the jury has once retired with the 
cause, to request new instructions to them from the Court, quere. 

Weeks v. Elliott, 488. 

6. Although exceptions from the District Court may have been sustained, yet if 
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it appear, that there are no facts in the case to be settled by a jury, such final 
judgment may be entered by this Court as the principles of law require. 

Waldo v. jJfoore, 511. 

See OPFER TO BE DEFAULTED, 1. EQUITY, 10, 11. EXCEPTIONS, 1, 2. 

PRESCRIPTION. 

I. A continued occupation of land for twenty years gives title to the occupant, 
unl~ss such occupation be shown to have been in subserviency to title in 
another. Goodwin v. Sawyer, 541. 

2. Such occupation, to give title, need not be personal. It may be by agent or 
ten1mt. lb. 

3. A right by prescription to flow land to a given hPight, by means of a mill­
dam, cannot be sustained, unless the flowing had caused damage to the 
owner of the land. Wentworth v. Sanford ]l,[an. Co., 547. 

,1. Whether a prescriptive right to flow land to a given height, can be proved, 
in order to reduce the damage occasioned by the dam, when elevated above 
that height; quere. lb. 

See CoYENANT, 4. 

PRESUMPTION OF LAW AND OF FACTS. 

I. Proof that a person has been legally appointed to an office or place, furnishes 
a presumption that he continues to hold it during the term prescribed by 
law, or until he has been legally discharged. Sawyer v. Knowles, 208. 

2. The appointment of an administrator to be guardian of minor children, inter­
ested in the estate, does not furnish any legal inference that he had been 
previously discharged from the administratorship. Ib. 

2. The lapse of twenty years furnishes a legal presumption that a debt, though 
secured by a mortgage of land, has been paid. Sweetser v. Lowell, 446. 

4. Parol proof is receivable for the purpose of rebutting such a presumption. 
lb. 

5. A deed has no effect till its delh-ery. The date is primafacie evidence, that 
it was then delivered. But the actual time of delivery may be proved by 

F~ ~ 

See EVIDENCE, 4, 7. BILLS Axn P.1w:111ssoRY NoTES, 2, 19, 20. 

PRINCIPAL AND AGENT. 

1. In. view of all the parts of an unscaled contract, signed as agent by one hav­
ing authority so to sign, the agent will not be bound by it, if it be apparent 
that the intention was to make it the contract of the principal and not of 
the agent. Rogers v. March, 106. 

2. To this rule there is an exception, upon the ground of commercial policy, that 
agents, acting for merchants resident abroad, are held personally liable upon 
contracts made by them for their employers, whether the contracts do or do 
not show the agency. lb. 
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3. This exception does not extend to a contract, made in this State, by one resi-
dent here, for personal services to be rendered in a foreign country. Jb. 

4. The agency of a witness may be proved by his own oath. 
11-Iethuen Co. v. Hayes, 169, 

5. This rule applies to the agent of a corporation, as well as to the agent of an 
individual. Ib. 

6. If an agency be proved, without showing its extent, the presumption is 
that it is a general agency. Ib. 

PROBATE COURTS. 

1. Of the powers of the Court of Probate, in relation to testamentary trusts. 
Little.field v. Cole, 552. 

2. A testamentary tmstee had it in charge by the will to appropriate the in­
come of the estate to the widow of the testator, as she should " require" 
for the support of herself and children. Held, that it is not within the ju­
risdiction of the Court of Probate to direct what amount the trustee should 
appropriate for such support. lb. 

REAL ACTION. 

1. At the common law, an action for real estate was abated by the death of the 
tenant. Bridgham v. Prince, 174. 

2. By our Statute it may be continued in existence by notice given to the legal 
representatives of the tenant, and to all others interested as heirs, &c. lb. 

3. Upon the death of the tenant in a real action, no further proceedings can be 
had in the suit until the appearance of the heirs or notice to them. lb. 

4. An award by referees in favor of the demandant in a real action, upon a 
submission by rule of court, entered into by the administrator after the death 
of the tenant, and before the heirs appeared or were notified, cannot be ac-
cepted. It is merely void. lb. 

5. A judgment for the demandant in a real action with possession taken un­
der it, will preclude the tenant in that action from afterwards asserting 
against such demandant any personal property in the buildings which he 
had erected on the land. Doak v, Wiswell, 355. 

RECEIPT FOR PROPERTY ATTACHED. 

1. In a suit by an officer upon a receipt given for property attached, the officer's 
return upon the execution, that he seasonably made a demand upon the re­
ceipter, is not an act required inhis official duty, and therefore is not evidence. 

Bicknell v. Hill, 297. 

2. When the promise contained in such a receipt is, that the property shall 
be delivered "on demand," the demand is a condition precedent. lb. 

3. Inability of the receipter to redeliver the property does not waive the 
necessity for a demand, in order to fix his liability. lb, 
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4. In a suit against an officer, (who had attachecl property upon a writ, and 
• taken a receipt for the same,) for not delivering either the property or the 

receipt, it is not competent for the defendant to show, in mitigation of dam­
age, that the properly was of a value less than that which he had alleged in 
his return upon the writ. Allen v. Doyle, 420. 

5. The approval by a plaintiff, as to the ability of the person taken as receipter, 
for property attached upon his writ, does not exonerate the officer from ef­
fort to find the property that it may be sold on the execution, or from the 
duty of bringing a suit upon the receipt. Ib. 

RECOGNIZANCE. 

1. A recognizance, entered into upon the filing of exceptions in the District 
Court, and reciting the filing of the exceptions, is not rendered void by fur­
ther reciting that the excepting party" appealed," and by being conditioned 
that he should prosecute the" appeal." , Me1-rick v. Farwell, 253. 

2. At the common law, no tender was effectual, if made after a breach. lb. 

3. That principle is still in force as to moneys due on a recognizance to prose-
cute an appeal. lb. 

4. Costs, due on such a recognizance, are payable as soon as a taxation of 
them is made. lb. 

5. In Scire Facias, upon a recognizance to the State, in a prosecution for crime, 
the Court, in order to discover what crime is charged, can look only to the 
recitals in the recognizance. State v. Lane, 536. 

6, The Court eannot assume, that acts, which may be consistent with inno­
cence, and are not charged to be in violation of law, are criminal, merely by 
reason of their being so denominated by the magistrate. Ib. 

7, A recognizance taken on the Lord's day, "between the midnight preceding 
and the sunsetting of the same day," to prosecute an appeal in a criminal 
prosecution, is unauthorized and void. State v, Suhw·, 539. 

See APPEAL, 4. 

RECORD. 

1. In a suit upon a judgment, recovered before a justice of the peace, the 
plaintiff is bound to establish the existence of the record. 

Wentworth v. Keizer, 367. 

2. For that purpose it is not sufficient to introduce a book, alleged to contain 
the record, without some proof of its authenticity. lb. 

3, The record of a suit, in which a plaintiff had recovered judgment, cannot be 
used against him as an estoppel in a subsequent suit between him and a per­
son who was not a party or privy to the first suit. 

Parsons v. Copeland, 370. 

4. The allegations of a former writ, in which the present defendant had recov­
ered judgment as plaintiff, may be used as evidence of his admissions, al­
though the present plaintiff waE1 neither party nor privy to such suit. Ib. 
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5. Such allegations may be shown, by introducing the record of the former 
suit. Ib. 

6. The general rule that titles and interests in real estate are to appear of re­
cord, has been, to some extent controlled by the statute, which gives liens 
upon land, for labor and materials furnished in the erection or repair of 
buildings thereon. Jb. 

7- The contents of a justice's record are to be proved by an authenticated copy 
of it. His certificate, alleging what facts appear by the record, is not re-
ceivable as proof. English v. Sprague, 440. 

See BoND, 5. 

REFEREES. 

See AWARD, 1. 

REGISTRY OF DEEDS. 

See RECORD. 

RELATIONSHIP. 

1. By intendment of the R. S. chap. 1, sect. 3, rule 22, relationship, within the 
sixth degree, is an interest, which disqualifies a person for deciding upon 
rights, wherein he is so related to one of the parties. 

MeKeen v. Gammon, 187. 

2. In the levy of an execution upon land, the officer's return that the apprais­
ers were disinterested is, in legal effect, an affirmation that they were not 
within the sixth degree of relationship to either of the parties. Ib. 

3. As between the parties to the levy, such an affirmation must be taken as 
true, and cannot be controverted. lb. 

REPLEVIN. 

1. If, in a judgment for return in a replevin suit, there be no assessment of 
damages occasioned by the detention, and if upon the restitution writ no 
return of the goods was obtained, the damage for the detention may be as­
sessed and allowed in an action upon the replevin bond. 

Smith v. Dillingham, 384. 

2. In such a case, the damage will be computed from the time of the original 
taking. lb. 

RESERVED LANDS. 

1. ·when a grant of land, made jointly by Maine and Massachusetts, contains a 
reservation for the support of schools and of public worship within the 
tract, the right and duty of protecting the reserved part against trespassers 
belong exclusively to this State, until the beneficiaries shall come into 
being. IIammond v. Morrell, 300. 
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2. The fee of one-half of such reserved land is held by this State in trust. lb. 

3. The State has the right of causing the reserved part of the tract to be sev­
ered from the residue by a course of prescribed proceedings, and to be set off 
into lots, for the purposes specified in the grant. Ib. 

4. By the prescribed notice given to the grantees of the residue, 
opportunity given them to be heard in the proceedings for the 
they are bound by the proceedings in the process. 

and by the 
separation, 

Ib. 

5. It is not competent for such grantees, after the separation of the lots, to object 
that Massachusetts was not a party to the process. lb. 

6. The lots, when th us set off, are deemed to be in the legal possession of the 
State, until vested in those for whose benefit they were reserved. lb. 

7. In an action brought by the State, for trespass upon such lots, the whole 
damage may be recovered, and it is no defence, in whole or in part, that 
Massachusetts has not joined in the suit, or interposed any claim. Ib. 

8. Of land reserved and set off for the use of the gospel ministry and of schools 
&c., in townships not yet incorporated, the county, in which it is situated, 
by virtue of the Act of 1812, holds the place of trustee to the parties, for 
whose benefit the reservation was made. 

Cowity of TVashington v. Brown, 442. 

9. Upon a bond, given to the county to pay for timber taken from such land, 
the county may maintain suit, though having no beneficial interest in the 
avails. lb. 

REVERSION AND REVERSIONERS. 

1. Though it was by wrong that a reversioner obtains possession of land, 
which was under lease, yet, he may maintain trespass against a mere stranger 
to the lease, who has invaded his possession. Rollins v. Clay, 132. 

2. Reversioners, entitled to land only upori the cletermination of a life estate, 
have no right to authorize the cutting, ( during the life estate,) of trees 
standing upon the laud. Simpson v. Bowden, 549. 

REVIEWS. 

1. Of the evidence and uf the conditions upon which reviews may be grant-
ed. Hobbs v. Burns, 233. 

2. Of amending petitions for review. Haskell v. Hazard, 585. 

See NEW TmAL, 1, 2. 

RIOT. 

In a criminal prosecution for a riot, it is no defence that two persons only, 
were engaged in the illegal physical act, if a third person was, at the time 
aiding and abetting them by his presence. State v. Straw, 554. 
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SALE. 

See Aucno!! SALES, 1, 2. FRAUDULENT SALE, 1. 

SCHOOL DISTRICTS. 

1. A school district has no authority to raise money for fuel, or to make itself 
liable for it. Estes v. School Dist. No. 19, in Bethel and Milton, 170. 

2. A vote to hire money, passed by a school district, at a meeting of which no 
previous notice had been given, creates no liability upon the district to re­
pay money borrowed in pursuance of the vote. Lander v. Smithfield, 239. 

3. A vote, subsequently passed, though at a meeting legally called, "to pay the 
debts due from the district," is no admission of indebtedness for money 
hired under the vote passed at the previous and unauthorized meeting. Jb. 

SET-OFF. 

1. A debt due to the defendant from the plaintiff jointly with others, cannot 
be set off in a suit at law. Adams v. Ware, 228. 

2. Where evidence had been given in support of a set-off claim, and a general 
verdict was rendered for the defendant, (without showing whether the 
plaintiff had failed to establ:sh any claim or whether his demand was bal­
anced by the set-off,) there is no right in the plaintiff to except, that the 
Judge did not give instruction to the jury in relation to the cost; unless 
such instruction was requested. Osgood v. Lansil, 360. 

SPIRITUOUS LIQl:-ORS. 

1. The Act of 1851, chap. 211, to suppress drinking-houses and tippling-shops, 
was not designed to be retroactive ; - in its operation it is prospective only. 

Torrey v. Corliss, 333. 

2. The second section of the Act of 1846, chap. 205, which prohibits the main­
tenance of suits upon contracts, made for liquor illegally solg, cannot be 
construed to prohibit actions of t,·over for the unlawful conversion of such 
liquor. Sullivan v. Park, 438. 

3. In a suit to recover a penalty for selling intoxicating liquors, incurred under 
the fifth section of the Act of 1846, chap. 205, the fact that the defendant 
made the sale as the servant of another person, constitutes no defence. 

Robei·ts v. O' Conner, 496. 

4. In such an action, originating before a justice of the peace, no appeal lies 
from the District Court to this Court. lb. 

5. To obtain a forfeiture of intoxicating or spirituous liquors under the Act, 
"for the suppre~sion of drinking-houses and tippling-shops, it is necessary 
to be averred in the complaint and proved on the trial, that the liquors were 
intended for sale in the city or town, in which they were kept or deposited. 

6. A complaint merely charging " the crime 
spirituous liquors," charges no offence. 

State v. Gitrney, 527. 

of having sold a quantity of 
State v. Lane, 536. 
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7. The Act of 1851, "for the suppression of drinking-houses and tippling-shops" 
though it provides for the seizure and forfeiture of such liquors when de­
signed for sale, does not enact that no property can be acquired in them 
when not designed for unlawful sale ; but on the contrary, recognizes them 
as subjects of property, when kept for certain purposes. 

Preston v. Drew, 558. 

8. The prohibition to sell such liquors does not prevent the acquisition of pro­
perty in them, or the transport of them through the State, when not de-
signed for unlawful sale. Jb. 

9. The general intent ancl avowed purposes of the Act woulcl not be infringed by 
a construction which should allow the maintenance of actions, except 
for such liquors as were liable to seizure and forfeiture, and intended for un-
lawful sale. Ib. 

10. Tl'le attaching of such a construction to legislative language, so clear and 
unequivocal, if within the province of the judiciary department, is per-
haps very near to tho outward boundary of its power. lb. 

11. If such a construction should be applied, it would, of course, remove the 
statute prohibition from all actions brought for liquors, except those proved 
to have been intended for unlawful sale. lb. 

12. Without such a -construction, the statute prohibition is inoperative, as to 
actions for any liquors, except those proved to have been intended for unlaw­
ful sale, because, as to other liquors, the prohibition is violative of the State 
Constitution. lb. 

13. To obtain a forfeiture of intoxicating or spirituous liquors under the Act 
"for the suppression of drinking-houses and tippling-shops," it is necessary 
to be distinctly averred in the complaint, and proved on the trial, that the 
liquors were intended for sale in the city or town, in which they were kept 
or deposited, and by' some person not authorized to sell the same in such 
city or town, under the provisions of the Act. State v. Robinson, 664. 

14. It is not, however, necessary to aver or prove that they were intended for 
sale in the shop, or otherbuilding, wherein they were kept or deposited. 

Ib. 

15. A warrant for the search of "spirituous or intoxicating liquors," will 
not be considerecl unauthorized, for the want of a sufficient designation of 
the thing to be searched for. lb. 

16. The officer's return, which omits to state how long the liquors had been 
advertised, or that the notice posted contained the number or any description 
of the packages, is too defective to authorize a decree of forfeiture based 
upon it. lb. 

17. Legal proof that the liquors were kept for sale by the owner or keeper of 
them, is an essential prerequisi}e to a decree of forfeiture, (where a claimant 
appears,) and to the imposition of a fine. Neither the affidavit contained in 
the complaint, nor the recitals in the wanant, nor the officer's return, can 
be taken as evidence upon that point. Jb. 

18. When the complaint names no person as the owner, keeper or claimant of 
the liquors, the swearing of the jury in the form as of a criminal trial, is 

Y OL. XXXIII. 82 
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irregular. The finding that tho defendant is guilty, would be merely Yoid, 
there being no issue upon which it could rest. lb. 

STATUTES A~D CO~STITUTIONAL PROVISIONS CITED, COM­

MENTED UPON, &c. 

ENGLISH STATlCTES, 

17 Ed. 2, chap. 10 and 19, Lunacy, &C'., 
2 Ed. 6, chap. &, 6, ........ . 

COLONIAL STATU'JIE, 

122'. 
12Z 

1641, Dower, . . . . . . • • •••••••.••.. 398 

PROVINCIAL STATUTES, 

1692 and 1697, Dower, . . • . . • • . • . • . . . • 398, 399, 408 

STATcTES OF Co~D10NWEALTH OF MASSACHWSETTS. 

1811, Feb. 24, 
1784, :\Iarch 10, 
1786, 

Art. 1 and 8, 

Reservation of Lands, 
Transfer of Lands, 
Lottery Lands, . . . . 

ARTICLES OF 8EPARATI9N, 

30,3 
408, 

470, 471, 4i5 

Reserved and Public Lands, . • . . • . • . . . 302 

CuNSTITUTION OF UNITED STATES. 

Art. of Amendment, 6, 

Art. 4, § 2, 

_\rt. I, § 6, 
" 1, 6, 19, 

1841, 

Jury of vicinage, 
Fugitives, . . . • • . .• 

CoxsTITUTHJN OF MMNE. 

Jury of vicinage, 

STATUTE OF UNITED STATES•, 

Bankrupt Law, .. 

129 
129 

••..•• 129· 
537, 560, 572 

. .• 257 

STATUTES OF MAINE PRIOR TO '.CHE RE-VISED STATUTES. 

1823, c. 220, Agents, . . . ••I I' I I I I I .. I ... 110 

1821, c. 122, § 2, Pauper, . ...... 195 

1821, c. 116, § 31, Taxes, . ....... 200, 199' 

1821, c. 60, § 1, 3, Attachment, 216, 212: 

18-21, c. 59, § 19,. Set off,. . . 231 

1831, c. 510, § 9, Reserved Lands, 304 

1828, C, 393, § 4, Reserved Lands, 305 

1821, c. 39, § 1, Mortgage, . ... 364 

I821, c. 85, Deposition, . .. 381 

1821, c. 40, 6, Do.wer,. •.-I I 1• I I r I I 1· o • 400, 401, 408' 
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!821, e. 36, § '.!, Dower,. . . . . . . . 401, 408, 409 
1821, c. 118, § 24, Taxes, . . . . . . . • 4;i8 
1821, c. 76, § 3, Appeal, . . . . • 540 

REVISED STATUTES, 

CHAP, 91, § 33, Trusts, • 4;j 

160, § 13, 14, Abortion,. ... • 57 
167, § 2, Felony, .. . . . . . . . . 57 
160, § 13, Abortion, . . . . .. ... • 58 

30, § 6, Trespass, . . . . .. . 64 
121, § 33, Partition, . . . . . . .. 101, 102 
148, § 20, Poor Debtors, . . . . . .. . . 104 

91, § 14, Agents, . . . . .. . . . .. 109 
110, § 33, Insanity,. . .. .. . . . .. lHl 
115, § 87, Insanity,. . . . . . . . . . .. 119 
115, § 86, Insanity,. . . .. . . 122 
110, § 33, Insanity,. . . . . . . . .. .... . . 123 
167, § 1, 1 urisdiction, • ..... . . . . 129 
156, § 7, Crimes, . . . . . . . . . . . .. 130 
114, § 46, Attachment, . ... . . . . . . . 135 
117, § 2, Attachment, . . . .. . .. . . . . 125 
114, § 73, Attachment, . . . . . . . . .. . . 143 
125, § 37, 38, AttachmeIJ.t, . .. . . . . 144 
162, § 13, 15, Malicious Mischief, . . . . . . . .. 146 
156, § 1,5, Punishment, .... . . . . 146 
166, § 2, 3, Jurisdiction, . 147, 146 
162, § 13, Malicious Mischief, 147 
121, § 1, 2, Partition, . 174 
145, § 19, ,vrit of Entry, 175 
115, § 56, Cost, 176 

69, § 7, Cost, 176 
69, § 3, Cost, 177 
32, § 29, Pauper, 180 
32, § 30, Pauper, 181 

146, § 20, 24, New Promise, 185 
1, § 1, rule 22, Relationship, . . 188, 190 

32, § 1, Pauper, 195 
1, § 3, rule 8, Pauper,. . . • 195 

Dl., § 30, Estate in Lands, 198 
110, § 6, Guardian, 210 
115, § 96, Costs, 2U 
115, § 104, 105, Costs, 212 
114, § 29, 30, Attachment, 216 
145, § 13, Real Action, 216 
145, § 5, Real Action, . - 220, 221 
115, § 24, 27, 29, Summons, 226 

97, § 13, Appeal, 227 
115, § 12, 24, 37, Set off, . 230, 231, 232 
25, § 3, Highways, . 238 
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C,ur. 9i, § 13, H, Highways, • 2,j4 
124, § 12, Revjc"·, 255 
148, § 15, 17, Arrest of Debtor, 258, 25!J 

97, § 13, Recognizance, 260 
25, § 89, Highways, 272 

3, 45, Reserved Lands, 304 
122, Reserved Lands, 305 
129, 7, Treble Damages, 306 
161, § 2, Fraudulent Sales, 308 
148, § 49, Fraudulent Sales, 308 

96, § 10, Jurisdiction, 308 
lH, § 4, No-ntenurc, 346 

32, § 29, 30, Pauper, 354 
162, § 13, Three-fold Penalty, 362 
122, Reserved Lands, 370 
12.5, § 3i, 38, Lien, 374 
183, Depositions, 378 
130, § 11, Replevin, 386 

96, § 20, Replevin, 387 
HS, § 36, 37, Poor Debtor, 389 
115, § 11, Amendment, 392 

94, § 1, 17, Levy of Lands, 395, 396 
95, § 9, Dower, 400, 410 

I 19, § 12, 82, Trustee Process, 417, 418 
133, § 7, Depositions, 423, 424 
54, § 6, 7, 8, Inspectors, 434 

119, § 35, 36, Trustee Process, 441 
129, § 7, 8, Treble Damage, 471, 475 

13, § 1, 7, 8, Bastardy, 481, 482 
14, § 111, Taxes, . 483 
17, § 33, Taxes, 483 

104, § 34, 35, Constable, 494, 495 
115, § 18, Trespass, . 506 
91, § 8, Release, 507 

129, § 17, Tenants in common, . 508 
99, § 12, County Commissioners, 512 
25, § 27, 39, Highways, 512 

171, § 30, Crimes,. 538 
116, § 9, Appeal, 540 

1, § 3, Relationship, 546 
65, Jurors, 546 

119, 10, Trespass, G50 
111, 12, Probate Court, 553 
159, 3, Riot, 555, 557 
119, 5, Trustee Process, 576 
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STATUTES OF },fAIX!l l"lA.SSED SIXCE THE REVISED STATUTES. 

1844, c. 123, § 16, Taxes,. 77 
1844, C, 123, § 16, 'faxes,. 82 
1849, c. 104, Guardian, 119 
1849, C, 104, Guardian, 122 

1847, c. 21, § 3, Liens, 143 
1845, c. 242, Log Driving, . 163 
1845, c. 168, R€fcrees, .. 176 
1846, c. 192, Cost, 176, 177 
1816, c. 221, Non-tenure, 220, 221 
1846, c. 208, § 1, School Districts, 241 
1842, c. 10, § 3, Justice of Peace, 252 
1842, c. 33, § 21, Reserved Lands, 305 
18.51, c. 211, § 16, Spirituous Liq11ors, . . 33J, 236 
1846, c. 2-05, § 10, Spirituous Liquors, 335 

1848, C. 72, Log Driving, 341 
1844, c. 88, Poor Debtor, 383 
1845, Feb. 8, Tmstee Process, 418 
l.845, c. 159, § 10, Taxes, . . /19 
1848, c. 72, Lien, .. 431 
1846, c.. 105, § 10, Spirituou.s Liquors, 438 
1842, c. 33, § 21, Reserved Lands, . 444 
1847, C. 33, § 11, Pauper, 4J3, 454 
1846, c. 205, Spi1ituous Liquors, • 496,497 
1848, c. 88, Poor Debtors, , . 501 
l841, April 16, Frankfort Bank, . 510 

Spirituous Liquors, 
l 527,529, -037, 538,539, 559, 

l.851, c. 211, 560, 561, '562, 563,564, 56.5, 
56~,567, 569,573,574 

STREETS. 

L \Vhen land is conveyed as bounded by a street, represented on a plan, but 
not yet made, the soil of the eontcmp1ated street, though owned by the 
grantor, does not pass by the conveyance. Palmer v. Dougherty, 502. 

2. But if the grant b,e bounded merely by a highway, it conv-eys the fee to the 
central line of the way. lb. 

:3. In a conveyance of house lots, upon a st1...,et, not yet made or accepted, but 
existing only upon a plan, the words "with a reserve of the street" may be 
construecl as words of grant, when such was th~ obvious meaning of the 
parti-es. lb. 

Seo W.ns, 4, ,5, 

SURETY. 

l. Th€ surety in a debtor's :relief bond is discharged, if without his cor:sent, 
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consent within the building, and that the breaking and entering were for 
the purpose of taking it away. Crocker v. Carson, 436. 

4. In trespass by a proprietor of land for cutting and carrying away growing 
trees, Ileld, that the plaintiff should recover for the value of the trees, and 
for the injury occasioned by cutting them prematurely, and for the injury 
done to the land, with damages at the rate of six per cent. per annum. 

Longj,·llow v. Quimby, 457. 

5. In trespass quare, if the defendant plead not guilty to the whole trespass al­
leged, with or without a brief statement, the plaintiff has no occasion to 
make a new assignment. Palmer v. Dougherty, 502. 

6. Of the right to waive the tortious character of an act and to maintain suit 
upon an implied contract for the act. Simpson v. Bowden, 549. 

See FE!iCES, 2, 4. Jornr TrtESPASSERS, 1. MALICIOUS TRESPASS. 

TRUST ESTATES AND TESTA11ENTARY TRUSTS. 

1. A devise of the care and management of land and of the disposition of its 
income, during the life of the devisee, for the benefit of another, confers upon 
the devisce a life-estate, in trust. Butter.field v. Haskins, 392. 

2. If, under the will, the devisee take an estate in foe, subject to such life trust, 
his creditor, by levy of his estate in remainder, can take no enjoyment of 
the income, until the death of the devisee. Jb. 

3. In equity, contracts for the sale of land arc not considered merely as ex­
ecutory, but are treated as if executed. The purchaser is regarded as owning 
the land, and the vendor as ownir,g the purchase money, and as seized of 
the land, in trust for the purchaser. Linscott v. Buck, 530. 

4. Such a trust attaches to the land, and binds every one claiming through 
the vendor, with notice. Ib. 

5. Of the powers of the Court of Probate, in relation to testamentary trusts. 
Little.field v. Cole, 552. 

6. A testamentary trustee had it in charge by the will to appropriate the in­
come of the estate to the widow of the testator, as she should "require" 
for the support of herself and children. lleld, that it is not within the ju­
risdiction of the Court of Probate to direct what amount the trustee should 
appropriate for such support. Jb. 

Sec HusBAxn A!iD \V1FE, 6, 7. 

TRTISTEE PROCESS. 

1. In the process of foreign attachment, when the party summoned as trustee hns 
pleaded that he has no goods, &c., unless it should be otherwise adjudged 
upon his disclosure, his refusal to answer an interrogatory, (the Court hav­
ing neither ordered, nor been called upon to order, that he should answer 
it,) will not charge him as trustee, unless the question have a tendency to 
elicit some fact, relative to the issue. Lyman v. Parker, 31. 
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5. ,vith a lot thus convoyed as bounded on such a street, there is also ~antecl, 
for the convenient use of the lot, a right of way in the staeet in the condi-
tion in which it may be found or made by the grantee. lb. 

6. A dedication, by the proprietor of land, for a highway, can be shown only 
by clear indications that he intended to surrender it, not for the benefit of 
certain persons only, but for the use of the public. lb. 

7. Before land, thus dedicated, can be trcatecl as a highway, the public must 
have adopted it as a highway. lb. 

8. Such an adoption may be inferred from a common use of the land as a 
highway. lb. 

9. The statute of 1821, chap. 118, authorized the establishment of highways in 
unincorporated townships, at the expense of the proprietors. 

Longfellow v. Quimby, 457. 

10. It also authorized a sale of the land, by the county treasurer, at auction, 
( after certain prescribed advertisements of the time and place of the sale 
had been given,) to raise money for paying the assessment. lb. 

11. The recitals in the treasurer's deed are not conclusive, as evidence of the 
facts therein stated. lb. 

12. A sale, made under such authority, was not rendered void by the fact, that it 
did not bring price enough to pay the whole assessment; nor by the fact 
that the assessing officers, in computing the number of acres to be as­
sessed, excluded that portion of the tract, which was covered by water. 

lb. 

13. In suits against a town, for injuries, sustained by alleged defects in the high­
ways, it is proper for the jury to take into consideration the nature of the 
business in the town, "but such business forms only one of the facts, to be 
considered in connexion with other facts in the case, and with the obligation 
of the town to keep the highway in a safe and convenient state of repair for 
the use of the inhabitants of other towns as well as of its own inhabitants." 

Church v. Cherrufield, 460. 

14. "The jury are not to infer a defect in a highway at a particular time and 
place, merely from the fact that an injury was sustained at that time and 
place." lb. 

15. But they may take that fact into consideration, in connexion with the 
other facts in .the case. lb. 

16. "The terms safe and convenient, as applied in the statute to roads, do not 
mean entirely safe and entirely convenient, but are to be considered by the 
jury in a particular sense, according to their know ledge and experience, in 
the ordinary transactions of men." lb. 

17. In communicating the rule, the words are employed in their usually accept-
ed meaning. lb. 

WILL. 

1. A devise of the income of the land to the use of devisee during his life 
confers upon him a life-estate in the land. Butter.field v. Ilaskins, 392. 
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2. A devise of the care and management of land and of the disposition of its 
• income, during the life of the dcvisce, for the benefit of another, confers upon 
the deviscc a life-estate, in trust. lb. 

3. If under the will, the devisee take an estate in fee, subject to such life trust, 
his creditor, by a lc,7 of his estate in remainder, can take no enjoyment of 
the income, until the death of the devisee. lb. 

4. A testator is presumed to use words in their ordinary meaning, if such a 
construction would not be in conflict with his manifest intention. 

Osgood v, Lovering, 464. 

5. The use of the word "children" does not necessarily, and under all circum-
stances, exclude a grandchild, lb. 

6. But a grandchild will not be considered as included, unless such inten­
tion is clearly exhibited, or unless the word appears to have been used as 
synonymous with issue or de,cornlants, lb, 

7. A testator, having five children, after making certain legacies, bequeathed the 
residue of his personal property ; viz: to four of his children, one fifth part 
each, and of the other fifth, one half to a daughter, and the other half to a 
son of that daughter, to be paid to him when twenty-one years of age 
wit!t interest; -

Afterwards by a codicil, he bequeathed, '' for the benefit of his family," for 
the term of ten years, all that residue which, in the will, he had directed to 
be divided "among his children," after which term it was to be divided as 
requireJ by the original will. Held, that the change made by the codicil 
was merely to postpone the distribution for the term of ten years ; and, that 
therefore, the interest upon the grandson's legacy was not to commence till 
the expiration of that term. lb. 

WITNESS. 

1. A witness will not be permitted to testify what course of action he should 
have taken, if certain specified facts had not occurred. 

Palmer v, Pinkham, 32. 

2. The agency of a witness may be proved by his own oath. 
:Methuen Co, v. Hayes, 169. 

3. A surety on a bond given by one of several joint debtors to secure his re­
lease from arrest on mesne process, is not competent as a witness for the 
defendants in the suit upon which the arrest was made. Cates v. Noble, 258. 

4. A subscribing witness to a note need not write thereon for what purpose he 
affixes his signature. Farnsworth v. Rowe, 263. 

5. If one write his name on the note, at the place commonly used for attesta­
tions, the presumption is, that he writes it, not as a maker of the note, but 
as a subscribing witness. lb. 

o. An attestation to a note by one, who writes his name upon it, at the time of 
its inception, and in the presence of the maker, though unrequested to do 
so, gives it the legal qualities of a witnessed note. lb. 

l 






