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MEMORANDUM. 

IT may be noticed that, in this and in the next preceding 

volume, there is a somewhat more frequent insertion of opin

ions given orally, than in the earlier volumes. This change is 

the result of recent legislation, and is believed to have given 

much satisfaction to the profession, as, without occupying much 

space, it secures the knowledge of many legal principles 

which, under the previous arrangement, were in danger of 

being forgotten or misrecollected. 

ERRATA. 

PAGE 188, in the abstract, for "notifying," read ratifying. 

279, omit the words, " The case comes into this court by appeal." 

576, in abstract, for "entered" read "ordered." 
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THOMAS J. FooTMAN versus STETSON. 

"\'ir1erc judgment has been recovered upon a note, for its full amount, the 
debtor, after having paid the execution, is precluded by the judgment from 
maintaining an action, brought to recover back the illegal interest, which 
he alleges to have been included in the note. 

AssmrPSIT to recover back money, paid for illegal interest, 
upon certain notes given by the plaintiff to the defendant, 
and signed also by Orrin Footman as surety, dated in 1834. · 

The plaintiff offered Orrin Footman, as a witness, who 
was objected to, because a party to said note, but was ad
mitted. It appeared that judgment upon the note, including 
the illegal interest, was recovered against this plaintiff in Oct. 
1845, which was paid by him on execution in the spring of 
1846. This writ is dated Feb'y 1, 1847. 

VoL. xxxu. 3 



18 SOMERSET, 1850. 
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The defendant pleaded, by brief statement: - 1. That no 
part of the plaintiff's claim accrued within one year. 2. That 
no part of it accrued within six years. 3. That the plaintiff 
is estopped by the judgment from maintaining this suit. The 
case was submitted to the court for an appropriate judgment. 

Hutchinson, for the plaintiff. 
Orrin Footman was but a surety, and the debt had been 

paid. That he was admissible as a witness, is decided in 
Webb v. Wilshire, 19 Maine, 406. 

The statute gives this action. It is that, "whoever shall 
pay, on any loan of money, in any manner, a greater sum or 
value than is by law allowed to the creditor, may recover of 
the creditor the excess so received." R. S. c. 69, ~ 5. 

D. D. Stewart, for the defendant. 

'l'ENNEY, J. - The case shows, that the payment of what 
is alleged as being usurious interest, was made in the spring 
of the year 1846. This action to recover the same was com
menced on Feb'y 1, 18,17. The statute of limitations which 
the defendant relied upon, R. S. chap. 69, <§, 8, is inapplicable. 

It was objected, that Orrin Footman, who was allowed to 
testify for the plaintiff in the case, was incompetent, on the 
ground that he was upon the note in which illegal interest 
was reserved. It appears by the case, that he signed the note 
as surety for the plaintiff, and had no other interest therein. 
The judgment recovered upon the note was satisfied fully by 
the plaintiff. By the authority of the case of Webb v. Wil
shire, 19 Maine, 406, this did not render him incompetent. 

A more material question involved in the case, is whether 
an action can be maintained to recover back illegal excess 

'paid by the debtor upon a judgment rendered in a suit upon 
the note containing the usurious interest. 

It is a well established principle of the common law, that a 
judgment cannot be impeached directly, indirectly or collat
erally. ·while it remains unreversed, it is conclusive upon 
the parties in every respect. Loring v. }',fans.field, 17 Mass. 
394 ; Homer v. Pish o/ al. 1 Pick. 435; Whitcornb v. Wil-
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liams, 4 Pick. 228; ·weeks v. Thomas, 21 Maine, 465. To 
this general rule a judgment obtained upon a contract where 
usurious interest has been reserved or taken, is not an excep
tion. In the case of Thatcher v. Gammon, 12 Mass. 268, it 
is said by the court, that no distinction is to be found in the 
books between this and any other defence. The court say 
further, in the same case, " the judgment is in all cases con
sidered conclusive evidence of the existence and justice of 
the demand, and unless voidable for error, it cannot be im
peached, except for matter going in discharge of it ex post 
facto." 

But it is insisted for the plaintiff, that this doctrine of the 
common law has been modified by the R. S. chap. 69, <§, 5, 
wherein, it is provided that, " whoever on any such loan shall 
in any manner pay a greater '!Sum or value, than is allowed to 
the creditor, may, or his personal representatives may, recover 
of the creditor or his representatives, by action at law, the ex
cess so received by such creditor, whether in money or other 
property." 'l'he counsel for the plaintiff contends, that the 
terms " in any manner pay," &c. will embrace all payments 
of illegal interest, not excepting those made in discharge of a 
judgment rendered on a contract tainted with usury, when no 
such defence was set up, while the action was pending. 
This construction is contended for as being the literal mean
ing of the language used. If the terms employed are to be 
thus interpreted, they will equally ,vell apply to the piyment 
of a judgment, when the defence of usury was set up at the 
trial, and upon that issue a verdict was rendered for the plain
tiff for the full amount appearing upon the face of the con
tract to be due, inasmuch as the statute has not made the 
right to recover back the excess over lawful interest to depend 
upon the issue presented at the trial. 

But it is believed that the language of the statute itself, 
whether construed literally, or according to its spirit, will not 
so clearly sustain the views taken for the plaintiff, as to ren
der it certain, that the rule of the common law was designed 
to be changed. When the manner in which a payment is 
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made, is spoken of, it is not supposed to refer to the kind of 
obligation, by which the payment is secured, demanded or 
enforced, or the rnode of enforcing it, but to the species of 
property or valuable thing in which payment is made. In a 
contract to give a consideration for something received, the 
manner of paying that consideration, would have reference 
particularly to that in which the consideration consisted, 
whether money, labor or goods, and not to the instrument, 
which may be the evidence of indebtedness, such as a note, 
bond or recognizance, or a judgment which may be obtained 
upon any such evidence. Dy the statute, the one who bor
rows money, afterwards paid in any manner, may recover the 
usurious excess of the lender, whether the latter received it in 
money or other property. The manifest intention of the 
Legislature was not to restrict• the right of reclamation to 
cash payments. The statute has carefully provided, that its 
meaning should be understood, and that it should not be 
evaded by payments actually made or by contracts stipulating 
for payments, other than those in money. The language "so 
received by such creditor, whether in money or other pro
perty," was obviously used as explanatory of the previous 
words, "whoever shall in any manner pay," ·&c. This con
struction secures to the borrower the fullest opportunity of re
covering back money paid as interest above the legal sum, 
before a judgment has been obtained on the contract. It 
takes from him no right of availing himself of a defence upon 
the ground of usury, and at the expense of the creditor if 
the usury is established. But by the construction contended 
for by the plaintiff's counsel the one who has entered into 
an usurious contract, may omit defending a suit thereon, and 
afterwards institute a new suit to obtain the excess, which he 
has paid upon the judgment ; thus unnecessarily creating the 
right of an additional action, and allowing a judgment stand
ing unreversed to be impeached in its effect by parol evi
dence. 'l'hat such was the design of the authors of the stat
ute, to be gathered from the terms employed, cannot be 
admitted. P laintijf nonsuit. 
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McLAUGHLIN versus WHITTEN. 

·where a mother has recovered juc1gment upon a previous adjudication, that 
th~ putative father of her illegitimate child should pay to her a sum of 
money, she is entitled to have execution running against his body ; not
withstanding he may have been discharged, on taking the poor debtor's 
oath, from an imprisonment, which had been ordered upon his refusal to 
give bond for, the performance of the original adjudication. 

ExcEPTIONs from the District Court, REDINGTON, J. 
The defendant at a former term, in a prosecution by plaintiff 

against him, had been adjudged the putative father of her 
bastard child ; and was ordered to give certain bonds according 
to the statute. 

Not complying with the order, he was committed to jail on 
the 20th day of July, 1844, that being the day on which said 

· coinplaint was tried. • 

, He was discharged from imprisonment on taking the poor 
debtor's oath, as authorized by statute, on the 7th day of No
vember, 1844. 

One of the instalments, ordered by the court to be paid to 
the plaintiff, became payable after said commitment, to wit, on 
the 1st day of Augnst, 1844. 

This action was brought on said order to recover said instal
ment, and judgment therefor was recovered. 

Th~ court, on motion of the plaintiff, though resisted by 
the defendant, ordered the execution to be issued against the 
body of the defendant, and to that order he excepted. 

Abbott, for the defendant. 
Having been once liberated by taking the oath, the defend

a_nt is not liable to be arrested on the same subject matter. 
The instalment, on which this execution is claimed, had 

hecome payable before that oath was taken. A further arrest 
would be against the policy of the law, and against the Acts 
for the relief of poor debtors. 1 U. S. Dig. 407, 3d ed; Hel
lings v. Amory, 1 Wharton, 43, 63. 

Noyes, for the plaintiff. 
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TENNEY, J. -The commitment of the defendant was by 
the direction of court on his failing to comply with its order, 
in procuring- the bonds according to the provisions of the 
statute ; and not for the refusal or omission to pay any sum of 
money at the same time awarded to the plaintiff. 

At the time of a judgment of filiation under the statute for 
the maintenance of bastard children, (R. S. chap. 131, <§, 9,) 
orders are made by the court, which, if not complied with, 
may be the foundations of actions of debt to be subsequently 
brought. The putative father cannot be arrested and impris
oned by virtue of an order, which may never be a charge 
against him. . The child may die before the expense for its 
maintenance provided for in an order, may be incurred. 
Neither can his liberty be restrained on account of an instal
ment which has not bec01i1e payable, though the mother may 
have incurred a part of the expense, which the instalment was 
intended to cover by the order. 

If the mother should recover judgment after the liberation 
of the father of the child, from the imprisonment caused by 
his neglect to provide the bonds, according to the order, she is 
not limited by the statute, giving her the remedy, in the use 
of all the means to which resort may be made to enforce the 
payment of judgments in ordinary cases. R. S. chap. 131, 
sect. 13. No other statute has provided in terms, that the oath 
taken to procure liberation from imprisonment so ordered, shall 
be an immunity from arrest, upon a judgment subsequently ob
tained, for a cause not existing at the time of the order. R. 
S. chap. 148, sect. 32,_ pro~'ides that after the debtor has ob
tained the certificate referred to in the next preceding section, 
his body shall be free from arrest on the same or on every 
subsecpient execution, to be issued 011 the same judgment or 
any judgment founded thereon. This provision was obviously 
intended to secure a debtor from a second arrest upon the same 
cause on which he had been arrested and had taken the poor 
debtor's oath, and had obtained a certificate ; and it cannot ex
tend to another cause, which did not exist at the time of the 
first arrest, or imprisonment. 
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The commitment of a party adjudged to be the putative 
father of an illegitimate child is made at the time of the judg
ment, as the means of enforcing the orders of the court, by 
obtaining the bonds provided by the statute. If the commit
ment is effectual for this purpose, the bonds are the security of 
the mother for the partial maintenance of the child, and of the 
town to which the child may become chargeable as a pauper. 
If these bonds should be broken, and judgments be rendered 
in suits thereon, the obligors would be subject to arrest by their 
authority, and they could be discharged in no other manner 
than in that provided for the liberation of debtors, arrested on 
executions generally. And no good reason can be seen for 
releasing the putative father from the like liability, when a 
judgment has been obtained upon the order of court instead of 
a bond, for the cost of maintenance of the child, arising after 
the order upon the judgment of filiation is made, and at a 
time so long subsequent to the taking the oath by the defend
ant, that no presumption of continued inability can arise. 

Exceptions overruled. 

SMITH versus SMITH. 

On motion to reject an award of referees, the affidavit of the party is not 
evidence, that he was fraudulently induced to enter into the submission. 

It is not essential to the validity of an award, that it should contain a state
ment of the referees' fees. 

AwARD OF REFEREES. Defendant moved to set it aside, 
because:-

1. He entered into the submission, induced only by the de
ceptive contrivance of the plaintiff and his counsel. 

2. One of the referees had prejudged the case, and previously 
expressed his opinion. 

3. The referees did not agree upon the award. 
4. They did not report the amount of their fees. 
In support of the first ground of objection, the defendant 
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offered his own affidavit, which the court, 
rejected. 

As to the second, there was some testimony. 
Judge did not consider that it proved the allegation 
the defendant. 

RrcE, J., 

But the 
made by 

Relative to the third, one of the referees testified that he 
did not agree to the award, but signed it, because told by the 
other referees, he would not otherwise be entitled to fees, and 
that his signature would not add to the validity of the award. 

The award did not state the amount of the referees' fees. 
But they were inserted in an unauthenticated paper, made up 
by plaintiff's attorney, which was returned to the court in the 
same envelope with the award. 

The award was accepted. The defendant excepted. 

Hutchinson, for the defendant. 
That the referees did not agree upon the award, is proved 

by the testimony of one of their number, disclosing the man
agement, corruiition and ignorance of the others, and that is 
good cause for setting aside the award. 

The court has power to reduce the compensation of ref
erees. R. S. chap. 138, sect. 11. 

The amount of their claim should therefore be stated in 
their award. Proof aliunde is inadmissible. 

Abbott, ( to whoso care the suit in this court was transferred,) 
for plaintiff. 

SHEPLEY, C. J., orally. - The defendant's affidavit was in
admissible. The prejudication by one of the referees was not 
proved. It is to be considered that two only of the referees 
concurred in the award. But that circumstance alone does 
not invalidate it. 'I'he insertion of their fees in the award 
was mere matter in the discretion of the referees. They were 
not called upon to do it. No one appears to have been in
.' ired by the om1ss10n. It might perhaps be ground for re
commitment. But that is not asked. 

Exceptions overruled. 
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In debt on a judgment in another court, if there be introduced two copies of 
the record duly authenticated, and yet variant from each other; it seems, 

the plaintiff must fail because of the uncertainty in his proof. 

In such case; it seems, the certifying officer or any person, who has com
pared the copies with the original, may testify which is the true copy. 

In such a case, if the defendant, in offering to introduce an authenticated 
copy, also embrace in his offer the proof of facts extraneous to the record, 
it is not erroneous to reject the whole offer. 

DEBT on judgment, recovered before a justice of the peace. 
Plea, nul tiel record. The plaintiff offered what purported to 
be a copy, duly authenticated by the justice. The defendant 
objected to it, and offered to prove, by another authenticated 
copy of the same record, and by a certificate of the justice, 
that the first, through his misapprehension and mistake, was 
erroneous. 

This evidence was excluded, and the copy offered by the 
plaintiff was received, which corresponded with the decla
ration. 

The defendant then offered to prove, that the copy offered 
by plaintiff was procured by the misrepresentation of his coun
sel. This evidence was excluded. A default was entered by 
consent, and the case was then reserved for a legal disposition 
by the court. 

Abbott, for defendant. 
If no evidence can be allowed to show that the copy, im

posed upon the court, was a false one, the law of the case is 
neither the perfection of reason or of justice, but a perversion 
of both. 

On a trial of this case in the District Court, the Judge al
lowed the justice's original record to be introduced, to control 
the plaintiff's copy. But his decision was overruled on excep
tions. How then shall the truth be elicited? Is this court 
the Ione spot in the universe, where error must find eternal 
protection? Are mistakes in copying, so sacred? We offered 
to prove that the plaintiff's copy was obtained by the misrep-

VoL. xxxn. 4 
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resentation of his counsel. \Ve contend that such fraud 
would vitiate a judgment; a fortiori, it would vitiate a mere 
copy of a judgment. 12 Pick. 352 and 388. 

TENNEY, J. That could be done only on plea of fraud. 

Abbott. How could we plead fraud, before it was known 
or suspected that a false copy would be offered ? 

Leavitt and Brown, for plaintiff, decline arguing. 

SHEPLEY, C. J., orally. -The remarks now to be offered 
have no reference to foreign judgments. 

The document introduced had the requisite authentication, 
and was sufficient for the plaintiff. But errors are incident to 
all human affairs. They may occur by fraud or by mistake ; 
and. there should be a remedy. If the question before the 
,court related to its own record, they could reform it.. But in 
this case, we cannot inspect the original. On certiorari a true 
exemplification might be obtained. 

If two variant authenticated copies are shown, it could not, 
by thern, be discovered which is the true copy, and the plaintiff's 
proof, for that reason, would fail, for want of the requisite cer
tainty. 

We think, in such a case, the certifying magistrate might be 
examined on oath to testify, which is the true copy. And if 
he could not be obtained, another person, who had compared a 
copy with the original, might give the testimony. 

That course would not contradict a record; it would merely 
ascertain which was the true copy. 

If the defendant, had offered merely to introduce another 
authenticated copy, it must have been received. But he did 
not so do. He included, in his offer, proof of other things, 
such as misapprehension and mistake. It was an attempt to 
put in extraneous facts, and those not verified by oath. That 
could not be allowed, and the offlr was therefore rightfully 
rejected. Judgment on the default. 
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LowE versus DoRE o/ al. 

In suit upon a poor debtor's bond, the decision of the justices of the quo
rum is conclusive as to the correctness of the notice to the plaintiff of the 
time, place and intent to take the poor debtor's oath. 

DEBT upon a poor debtor's bond. The trial was before 
TENNEY, J. The defence was that the debtor had taken the 
statute oath. That defence was resisted on the ground, that 
the plaintiff had not been duly notified. He offered evidence to 
prove that fact. The evidence would show that the notice 
was served on the plaintiff's attorney ; that though the plaintiff 
at the commencement of his action, resided in Massachu
setts, yet prior to the issuing of the notice, he had removed 
into this State, and that the place of his residence in this State 
was known to the debtor. Several documents were referred 
to, none of which came into the Reporter's hands. The case 
was presented for decision upon so much of the evidence 
as was admissible. 

Hutchinson, for plaintiff. 
The proceedings were illegal and void. The creditor was 

alive and within the State. The citation was served upon 
the plaintiff's attorney. 

The service of the citation must be upon the creditor, if 
alive and within the State. R. S. c. 148, ~ 23. 

The fact that the creditor was alive and within the State, 
may be proved by parol. It could be proved in no other way. 
TVillianis v. Burrill, 23 Maine, 144. 

The acts of the justices where they have no jurisdiction, 
may be avoided by plea or evidence. Haskell v. Hazen o/ 
al. 3 Pick. 404. 

The original citation, with the officer's return thereon, is 
the foundation of the proceedings of the ju~tices, is part of 
the record with them remaining, and admissible in evidence. 
Slasson v. Brown, 20 Pick. 436, and cases there cited. 

The certificate is not conclusive evidence, where it ap
pears that the justices had not jnrisdiction. Granite Bank v. 
Treat, 18 Maine, 340. 
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It must appear that the justices were selected according to 
law. In this case it does not so appear. R. S. c. 148, <§, 46. 

The justices have no power to legalize the service of the 
.notice upon strangers, nor to take jurisdiction without service 
upon him, whom the law requires to be notified. 

Abbott, for defendant. 

SHEPLEY, C. !-, orally. - By statute, chap. 148, sec. 25, 
and the decisions under it, the justices are required to adjudi
cate upon the correctness of the notice. 

If they adjudge it correct, they are to proceed further; oth
erwise, their action is at an end. 

After the plaintiff had removed into this State, and his resi
dence had been made known to the defendants, the notice 
was served, not upon the plaintiff, but upon his attorney. 
Was that a correct notice ? That very question was before 
the justices for their decision. '!'hey considered the notice 
correct. That decision is conclusive. It is not examinable 
here. This has often been ruled. Plaintiff nonsuit. 

SAWYER versus F1sHER. 

The statute invalidating unrecorded mortgages of personal property does 
not extend to liens. 

,vhen the common law itself raises a lien, the possession must be continued. 

Liens may be created by contract. 

Such contract may stipulate the mode in which the lien shall he effectuated, 
continued or rescinded. 

If it appear in a written contract, that the parties intended to establish a 
lien, that intent is to prevail, unless prohibited by the rules of law. 

,vhen it is stipulated, in the contract of sale of personal property, that the 
vendor shall retain a lien till payment, there is no rule of law to defeat that 

stipulation. 

TROVER for 500 mill-logs. 
A contract had been made between the plaintiff and M. 

Hildreth as follows : -
That the said Sawyer has sold, or agreed to sell said Hildreth 
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a certain lot of mill-logs, cut by the said Sawyer the past 
winter on Day's Academy Grant, surveyed by Dan'l S. Webb, 
as follows, viz: -2906 logs marked A, to make 501,960 ft. 
at 9,00=$4517,64. For which said Hildreth has given said 
Sawyer notes of hand as follows, viz : -

One dated Dec. 26, 1848, payable in 6 months, for $1505,88 

One " " " " " " 9 " " 1505,88 
One " " " " " " 12 " " 1505,88 

4517,64 
"It is further understood by said parties, that said Sawyer 

shall retain and hold a full and perfect lien on said logs and 
lumber manufactured therefrom, as collateral security for the 
aforesaid notes, and said Sawyer has, or will turn the logs 
out of the lake free of expense to said Hildreth, and said 
Hildreth is to pay all expenses below the lake." The notes 
are unpaid. Some of the logs had been floated down the 
river to a place of market, and the defendant had purchased 
199 of them from Hildreth, and converted them to his own 
use. 

The case was submitted to the court. If the action is 
maintainable, it is to go to a jury ; otherwise a nonsuit is to 
be entered. 

Hutchinson, for plaintiff. 
The sale was conditional; if not, it was but a contract to 

sell. Tibbetts v. Towle, 12 Maine, 341; Oaks v. Moore, 24 
Maine, 214; Whipple v. Gilpatrick, 19 Maim~, 427; Porter 
v. Poster, 20 Maine, 252 ; George v. Stubbs, 26 Maine, 243 ; 
Jones v. Baldwin, 12 Pick. 316. 

The word "lien," is not used in the common law sense; 
but, in connection with "collateral security," it imports a con
ditional sale. 

Contracts will be construed according to the subject-matter 
and the situation of the parties. 20 Pick. 150; 19 Maine, 
399; 25 Maine, 401; 26 Maine, 531'. 

It was not a mortgage. If so, it would have been dif
ferently expressed. The property was always in the plaintiff. 
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Abbott, for the defendant, contended that there was a per
fected sale from the plaintiff to Hildreth. He received nego
tiable notes in payment. He delivered the logs, by turning 
them out of the lake. Nothing remained to be done to make 
them marketable. Logs, when in the river, are at market. 

The plaintiff's pretended lien was invalid. It only claimed 
to be collateral security. It was never recorded. To give it 
effect, would rescind the statute relative to the recording of 
mortgages of personal property, and take away all safety from 
purchasers. 

The case cited by plaintiff's counsel, Oaks v. 11-1 oore, 24 
Maine, 214, will, on examination, be found with us. 

Bronson, in reply. 
'I'he plaintiff once owned the logs. There is no evidence 

that he ever parte~ with the possession, until defendant took 
them. Till then, the plaintiff held them in the usual mode. 
Even if the contract was a mortgage, there was such a pos
session in the plaintiff, as dispensed with a registry. The 
contract gave to Hildreth no authority to take possession. It 
imported that, if Hildreth should pay, the logs were to be his ; 
otherwise, not; and that meanwhile he should hold them for 
the plaintiff. He had no power to sell. A possession and sale 
by him would have been tortious, until his notes were paid. 

SHEPLEY, C. J., orally. - The question is, whether the 
property passed absolutely, so that a purchaser, who had no 
notice, could hold as against the plaintiff. It is obvious that 
it was not the purpose of the parties, that the pla1ntiff should 
fully part with his property till payment. The title was in
tended to pass, subject to incumbrance, subject to a "full and 
perfect lien." That intent is to prevail, if the rules of law 
will permit. When the common law itself raises a lien, pos
session must be continued. The law, though it raises the lien, 
does not continue it. But that law does not prohibit parties 
from making a lien by contract, and stipulating the mode of 
retaining it and of rescinding it. 

It is contended, however, that this contract was a mortgage, 
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and that it is void by the statute, because not recorded. The 
statute does not embrace liens. If this view exposes innocent 
purchasers to loss, it is but like various other laws. Many 
persons have an apparent right to sell property, who could con
vey only a defective title. Purchasers must explore the his
tory of the property. If the law of caveat emptor be unsuit
able, it is for the Legislature alone to alter it. 

Action to stand for trial. 

BATES ~ al. versus CHURCHILL. 

A written agreement by a debtor, that in consideration of his indebtedness 
he will let his creditor have certain specified articles at a time and pl,ace 
specified, at the market price, is a valid contract, evidencing a legal con
sideration, and imposing on the.debtor the duty to set out the articles for 
the creditor at the time and place agreed. 

AssuMPSIT on the following contract. "In consideration 
of what I am indebted to Bates & Selden, I hereby agree to 
let them have fifteen tons of good hay at my barn, the fall 
and winter coming, at the market price. July 22, 1842." 

At the trial before TENNEY, J. the defendant offered to 
prove, that at the pay-day named in the contract, he had suffi
cient hay in his barn to pay it. It was never called for by 
the plaintiffs, and it was never set apart by the defendant for 
paying the note. The evidence was rejected, and a default 
was entered. The case, by agreement, was then reserved for 
a legal disposition by the court. 

Abbott, for plaintiffs. 

Foster, for defendant. 

TENNEY, J., orally. -The plaintiffs consider this to be a 
note, payable in specific articles. The defendant contends it 
was but an arrangement preliminary to a contract of sale ; 
that, before the plaintiffs could have any rights under it, there 
were acts to be done by them. The parties must have had 



SOMERSET, 1850. 

Clark v. Viles & trustees. 

some design. The plaintiffs were to have something benefi
cial. But, on the defendant's construction, they could not 
be benefited. For on a non-fulfilment by defendant, they 
could have recovered no damage. In a suit, the hay must 
have been valued at its current price ; the price which they 
would have to pay to others. There was then no object in 
such a trade. 

It is objected, that there was no consideration for the 
promise. We think otherwise. There was an implied con
tract by plaintiffs to forbear payment. 

Again, it is said, this paper, not being negotiable, did not 
discharge the old debt. But that does not disprove a con
sideration. 

If the agreement was not executory, the plaintiffs had no 
further acts to do. They need not go for the hay or demand 
it. Unless the defendant had set it apart, they could not 
take it without a trespass. Merely to have the hay was not a 
fulfilment by the defendant of his contract. He was, by a 
sound construction, to set it out for the plaintiffs at the time 
and place agreed. Judgment on the default. 

CLARK versus JosEPH VILES AND lsAIAH JENKINS AND 

Rmms VILES, trustees. 

In relation to a note, given since the statute of 18!4, and made payable to 
a married woman, the party, who would establish title in her, takes the 
onus of proving that it did not, in any way, come from the husband. 

In a trustee suit, the holding of a chose in action, belonging to the defend
ant, will not charge the holder as trustee. A note, belonging to a husband, 
though made payable to his wife, is a chose in action. 

THE District Court, R1cE, J. presiding, had charged Jen-
kins, as trustee, and discharged Viles, upon their disclosures. 

The case came up on exceptions to those adjudications. 

Webster, for plaintiff. 

Getchell, for trustees. 
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SHEPLEY, C. J., orally. - Jenkins discloses that he had 
collected money, upon a note, which one Bunker had given to 
the defendant's wife ; and that, since service of the trustee 
process, he had given a check for the money, payable for her 
use. 

This payment, by means of the check, being subsequent to 
the service, can give him no protection. If the money be
longed to Joseph Viles, the trustee is liable. Prior to the stat
ute of 1844, for "securing to married women their rights in 
property," such a note would clearly belong to the husband. 
Upon-the disclosure in this case, that statute has not affected 
or changed the ownership of this note, for the evidence does 
not show that the property in it came to the wife by any leg
acy, or in any other way, than by or through her husband. 
The decision of the District Judge was correct. 

The exceptions filed by Jenkins are overruled, 
and he is adjudged trustee. 

Rufus Viles discloses, that the defendant and his widowed 
daughter left this part of the country in 1846 ; that, among 
the papers which they had left with the trustee, there was 
found a note of $300 payable by Bunker to the defendant's 
wife; that he, the trustee, wrote to her, and received a reply 
that Bunker had paid about $150, and that she wished him to 
get payment of the residue, and transmit to her a draft for 
it, drawn by T .. W. Smith upon the Suffolk Bank; that he 
sent the note to Bunker by Jenkins to be collected, and the 
avails transmitted as she had desired ; and that, in a few days 
afterwards, the trustee process was served upon him. 

Upon this disclosure it does not appear that the trustee had 
any goods, effects, or credits of the defendant. The note was 
but a chose in action. It might never be collected. 

The ruling of the District Court was correct. 
The exceptions filed by the plaintiff are overruled, 

and the trustee is discharged. 

VoL. xxxn. 5 
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ELLIS versus HmmNs. 

Parol evidence is not receivable to prove that a deed, absolute and unre
stricted on its face, was intended merely to convey an estate in trust; nor 
to reduce such a deed to a conditional one. 

-The R. S. c. 161, § 2, which imposes a penalty upon the parties to a 
fraudulent conveyance, has not, as between the parties, rendered such a con
veyance void. 

WRIT OF ENTRY. 'I'rial before TENNEY, J. General issue 
and claim of betterments. 

The demandant read a deed of warranty to him from the 
tenant, conveying the premises. 

The tenant offered to prove, by parol, that he owed the de
mandant upon a note, and that said conveyance was made to 
secure the note, which he has since paid. 'l'he evidence was 
rejected. 

He then offered to prove, that the deed was made, and was 
recorded, fraudulently, to secure the land from his creditors. 
The evidence was rejected. 

He then offered to prove his claim to betterments. \Vith a 
view to settle all questions of fact, the evidence was received. 

The case was submitted for a legal decision ; and a referee 
was agreed upon to estimate the betterments, &c., if occasion 
should require it. 

Bronson, for the demandant. 

Abbott, for the tenant, argued that the second ground taken 
in defence was not inconsistent with the first. The first 
ground was that of a trust ; the second of a fraud. The sec
ond ground is, that the demandant holds only in trust ; that 
the tenant is his ccstui qua trust, having the equitable title ; 
and that a trustee cani:10t recover title against his cestui que 
trust. 'I'he evidence offered in proof of the fraud having 
been rejected, it is to be regarded as if the fraud had been 
proved. \Ve contend that R. S. chap. 161, sect. 2, has at
tached new consequences to a fraudulent conveyance. 

Before that enactment, such deeds were void only as to cred
itors and purchasers. But the new provision condemns them 
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as absolutely void, as to all persons. Any act done in viola
tion of a penal statute is void. A multitude of cases have es
tablished this doctrine. 

To the act of knowingly taking a fraudulent deed, fine and 
imprisonment are now united. 

Such an act, then, is utterly void. It is void, not as to par
ticular classes of persons, and for their benefit, but as to all 
people, and for the benefit of the whole community. It is so 
from motives of high and controlling public policy. 'l'he 
Sabbath law, under a penalty, prohibits certain acts upon a 
particular day. And acts so done are void. The statute on 
which we rely prohibits certain acts upon any day. Why, 
then, are not such acts void ? 

It can make no difference that the tenant was partaker in 
the fraud. He does not come into court claiming under it. 
It was an act, rendered by the statute void and ineffectual, 
and he merely resists its operation. Potior est conditio defen
dentis. 

The case of recent decision, Bullen v. Arnold, 31 Maine, 
583, depended upon facts which took place before the statute, 
on which we rely. 

SHEPLEY, 0. J., orally. - The evidence offered would re
duce an absolute to a conditional deed, to a mere mortgage 
title. It is not competent to effect such a change by parol tes
timony. 

It was also contended that the demandant holds in trust, for 
the benefit of the tenant. And it is proposed to prove this by 
parol. But such proof would be in violation of the best set
tled rules. 

The tenant then proposed to prove his own fraud, whereby 
to defeat his own deed. And it is contended that the R. S. 
chap. 161, sect. 2, has introduced a new principle, and that the 
deed, being in violation of a penal statute, was therefore void. 
And the case is likened to agreements made on the Sabbath, 
which have been declared void. But the counsel does not 
notice the distinction between executed and executory contracts. 
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If a contract was executed and the property passed, on a Sun
day, the sale would be valid. 

Between parties to fraud the law renders no aid to either. 
The title, though by a fraudulent deed, passed from the tenant 
to the demandant. The statute does not declare it to be void. 
If it had been a contract to convey, it could not have been en
forced. It was an actual conveyance. It passed the title 
without any aid from the courts. 

As to the claim for betterments, the case shows clearly that 
the tenant held in submission to the demandant's title. They 
cannot be allowed. Dejendant defaulted. 

1V ARREN versus HoMESTED. 

After the nonsuit of an action, a second suit upon the same demand may 
be stayed by the court, until the defendant's costs in the former action be 
paid, notwithstanding the second suit is brought by an assignee, who, 
when purchasing the demand, had 1:10 knowledge that it had previously 
been put in suit. 

AssullIPSIT. 

SHEPLEY, C. J., orally. -A former action for the same 
cause was nonsuited. 'I'he plainti:(f afterwards became bank
rupt, and this demand was sold by his assignee. The pur
chaser brought this new action upon it. On motion of the 
defendant, the court had ordered that the proceedings be stay- · 
ed, unless the defendant's cost in the former suit should be 
paid. The plaintiff in interest now moves, that that order be 
rescinded. The R. S. c. 115, <§, 89, provides, that in such a 
case, the court shall stay all proceedings, until such costs be 
paid ; and may dismiss the suit, unless the same be paid at 
such time as the court shall appoint. In this case the motion 
is pressed, upon the ground that the real plaintiff is a differ
ent person, without knowledge of the previous judgment for 
cost. But the statute regards no such distinction. The pur
chaser must take subject to all the equities, embarrassments 
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and infirmities connected with the claim. This is no new 
principle. On any other construction, after nonsuits on nego
tiable notes or in land actions, new purchasers might come in 
with new suits, in their own names, and the statute be wholly 
evaded. Motion refused. 

R1cKER, petitioner for habeas corpus. 

A prosecution for unlawfully selling spirituous liquor may be by civil action, 
or by complaint in criminal form. 

In case of a conviction of such offence, it is not necessary that the justice 
wait forty-eight hours to give opportunity of appeal. It may be made 
after commitrr:.ent, 

The penalty for a second offence belongs to the State. That the justice 
awarded one half of it to the prosecutor, furnishes to the offender no just 
ground of complaint. 

Costs may be awarded, in addition to the penalty. 

In a mittimus, it is not necessary to copy the complaint, or to state the proofs 
before the justice. 

IN April, 1849, Ricker was convicted of unlawfully selling 
spirituous liquor, and was sentenced to pay a fine. 

In May, 1850, he was convicted before a justice of the 
peace, of a like offence, committed more than a year after the 
first, and was sentenced to pay _a fine of $20, one half to the 
use of the town and the other half to the use of the prose
cutor, together with costs, $14,92, and also to give a bond 
to the town as prescribed in the Act of 1846, c. 205, ~ 8. 
With this sentence he refused to ,comply, and was therefore, 
by a mittimus, in the form commonly used in criminal prose
cutions, committed to jail upon the same day on which he 
was convicted. The petitioner presented no evidence, except 
a copy of the mittimus and of the officer's return thereon. 

He now prays for a writ of habeas corpus, that he may be 
discharged from prison; alleging, -

1. That the mittimus for his commitment was irregularly, 
improperly and illegally issued: -

2. That the conviction was improper: -
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3. That he claimed an appeal from that conv1ct10n, and 
within 4S hours tendered surety to prosecute the same with 
effect, and that the justice refused to allow tho appeal. 

T¥ebster, for petitioner. 
1. The suit was merely a civil action. The process should 

have been, not by complaint and mittimus, but by writ and 
execution. 

2. The conviction and the commitment were upon the 
same day, whereby the right of appeal was taken away. 

3. The justice's adjudication was erroneous, in assigning 
half the penalty to the toYvn and half to the prosecutor. The 
whole belonged to the State. 

4. The justice exceeded his authority in imposing costs, 
in addition to the highest penalty he could inflict. For the 
penalty and cost, taken together, he could award no more 
than twenty dollars. 

5. The first conviction ,vas more than a year prior to the 
second. 

6. I: does not appear by the mittimus that the justice had 
jurisdiction ; it does not show how the convictions were 
proved. 

7. Nothing is to be presumed in favor of the jurisdiction of 
inferior tribunals. 

TENNEY, J., orally. - l. It has been settled that, in a case 
like this, the process may be by action or by complaint. 

2. The law provides that, if the appeal be not made within 
48 hours, it shall not be allowed. It does not prohibit a com
mitment within that time. The petitioner claimed no appeal, 
buhf he had, how should he be disposed of during the 48 
hours? He must be in custody somewhere. He may make 
his appeal after commitment. 

3. It is true the penalty accrued to the State, but the error, 
as to the appropriation of it, did no injury to the petitioner. 

4. The practice of imposing costs, in addition to the pen
alty, has ripened into a principle, now in legal force. 

5. The limitation, to one year, of prosecutions for penalties, 
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is confined to cases where the penalty goes in whole or in 
part to the prosecutor. Such is not this case. One of the 
grounds, taken by the counsel, is, that it goes wholly to the 
State. R. S. c. 146, <§, 15. 

6. It is not usual or necessary to insert, in a mittimus, a 
copy of the complaint, or to state the mode of proving the 
facts before the justice. The subject-matter was within the 
cognizance of the justice. , Petition dismissed. 

BENSON versus SouLE 9• al. 

In a complaint by one for flowing land claimed to be his, if the defendant 
does not controvert the title, it is to be considered in the complainant. 

Though a dam may have flowed land more than twenty years, a prescrip
tive right, set up by the defendant, is not established, unless the occupation 
was by himself or some person under whom he claims. 

COMPLAINT for flowing plaintiff's land by means of a mill
dam. The defence set up was, that defendants, by user, had 
obtained the right to flow. It appeared that the dam had 
stood more than twenty-five years before the complaint was 
filed ; that it was as high in 1823 as at any later period, but 
by tightening it, the flowage had been greater. 

The defendants showed title to the dam and mills derived 
from Thatcher in 1836. They also introduced two mortgage 
deeds from Williamson to some third persons, executed in 
1823, and proved that Williamson, being in possession of the 
land flowed, assisted in erecting the dam. The complainant 
introduced assignments to third persons, of those mortgages 
and of the notes secured by them. 

The court, TENNEY, J. directed a verdict for the com-
plainant. 

The defendants excepted. 

Abbott, for the defendants. 

Currier, for complainant. 

TENNEY, J., orally. -As the defendants have not controvert-
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ed the title to the land flowed, it is to be considered in the 
complainant. 

The right in the defendants to flow is not made out. 
Though the flowing has continued for more than twenty 

years, the defendants have shown no connection with it, 
beyond the year 1836, either by their occupation, or that of any 
person under whom they claim. Exceptions overruled. 

THE STATE versus JACKSON AND HASKELL. 

An indictment cannot lawfully be found in the District Court for an offence, 
which can be tried in this court only, unless the accused had been previ
ously committed or bound over to the District Court upon recognizance, 

An indictment was found in the District Court against two persons for an 
offence, which could be tried only in this court, into which the indictment 
was transferred. One of the persons had neither been committed to prison, 
nor recognized for his appearance. The other had been bound over ; Held, 

the indictment was irregular as to the former, but that that circumstance 
did not impair its validity as to the latter. 

An indictment found in the District Court, charging an offence of which 
this court alone has jurisdiction, is not invalidated, merely because the re
cognizance, which preceded it, clicl not specify the offence, charged in the 
indictment, 

INDICTMENT, found in the District Court, against the two 
defendants for having counterfeit money with fraudulent 
intent, &c. 

One of them had recognized to appear there, but the re
cognizance did not specify for what offence he was to answer. 

The other defendant had neither recognized nor been com
mitted. The indictment had been transferred to this court. 
The counsel for the defendants now moves that it be quashed. 

SHEPLEY, C. J., orally. - The defendants' counsel con- , 
tend8 that the offence, charged against them, was not cogniz
able before the grand jury of the District Court, and also, 
that because only one of them had been bound over to that 
court, the indictment was unauthorized and void as to both. 

The fact thus stated is admitted to be true.. The form of 
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a recognizance is of no consequence, except as to the liability 
of the conusors, in an action upon it. It cannot take away 
the right of the grand jnry to inquire freely into all offences. 
'l'he objection is untenable. 

For matters which can be tried in this court alone, the grand 
jury of the District Court cannot indict, unless the accused has 
been committed, or bound over. Stat. 1842, chap. 27, sect. 1. 
The indictment was therefore unauthorized, as to that defend
ant who had neither been recognized or committed, and he 
must be discharged, but that irregularity cannot impair the 
validity of the indictment as to the defendant who was under 
recognizance. 

Webster, for the defendants. 

Coburn, County Att'y, for the State. 

NOTE. -The prosecuting officer afterwards enterecl a no/. pros. as to the de
fendant who had neither recognized or been committed; and the action was 
continued for the trial of the other. 

"\VARE versus WEBB ~· als. 

In an action by the indorsee of a negotiable note, if the plaintiff allege the 
indorsement, he need not allege a promise to himself. By operation of law, 
the original promise was to him. 

The second count in a writ need not allege, that it is for a cause of action 
" other" than that of the first count. 

The statute of limitations docs not, of its own force, cut off claims, unless 
it be presented to the court, as a defence. It is not necessary in the declara
tion, to allege that the cause of action accrued within six years. 

Neither is it necessary to allege that the note was witnessed. 

SPECIAL DEMURRER to declaration. The writ was dated in 
1849. There were two counts; one in common form of 
indebitatus assurnpsit, for $1000, money had and received; the 
other upon a note, dated August 19, 1841, promising Eben 
II. Niel to pay him or order $500 on demand and interest. 
The count then proceeded as follows, "and there afterwards, 
on the same clay, said Niel by his indorsement of said note, 

VOL. XXXII. 6 
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value received, ordered the contents thereof to be paid to one 
Sally Fletcher accordingly, who there afterwards, on the 
same day, by her indorsement of said note, ordered the con
tents thereof to be paid to the plc1intiff accordingly." 

For causes of demurrer, the defendants :my: -
l. No promise to the plaintiff is alleged in the first count. 
2. No promise is alleged to have been made to auy one, 

within six years. 
3. The writ and declaration show that both counts are for 

the same cause of action, and the first count shows that the 
promise, if any, was not made within six years. 

Joinder in demurrer. 

Webster, for defendants. 
The first count is fatally defective, because it docs not al

lege any promise to the plaintijf 
A demurrer is equivalent to a call for a bill of particulars, 

which, upon such call, must be produced ; and beyond such a 
bill, the plaintiff can give nothing in evidence. 28 Maine, 
492; 3 Esp. 168; 2 B. & P. 243; 4 Esp. 7. 

Time is of the essence of the contract declared on. A re
newal of a promise, is a new contract. R. S. chap. 146, sect. 
19 and 20. 

If there have been a new promise, it is necessary to declare 
upon it. 

The present law has swept away the shadow of pretence 
for declaring on the old contract. 

The demurrer admits the debt, but denies the right to re
cover under R. S. chap. 14f,, sect. 1. 

The note is not declared upon as a wi'.tnessed note. Such 
would be a specialty. R. S. chap. 147, sect. 7. 

Attestation is as material as a seal. 4 Pick. 422. 
It changes a general contract, into a particular one. It 

changes the plaintiff's remedy. It should therefore be noticed 
in the declaration. 

Abbott, for plaintiff. 

TENNEY, J., orally. -The rromise to pcly one or his order, 
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is a promise to pay to any person who may hold the note by 
indorsement. 

The first count is good. 
That the common money count is good, is much too late 

for question. It has long been settled that a note, in the hands 
of an indorsee, may be introduced as evidence, under such a 
count. 

But it is said the tw6 counts are for the same cause of 
action. If so, there would be nothing demurrable. But that 
fact does not appear. There is no need to allege that the sec
ond count is for a cause different from that of the first. It is 
also objected that the cause of action is not alleged to have 
arisen within six years. Such an allegation is not necessary. 
The statute of limitations does not, of its own force, cut off 
claims, unless it be presented to the conrt as a defence. It 
furnishes only a rule of evidence. It defeats the remedy upon 
old promises, only when its benefits are invoked by the defend
ant. Neither is it necessary to allege that the note was wit-
nessed. Declaration adjudged good. 
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The exception, in favor of witnessed notes, in the statute of limitations, ap
plies only to notes made payable in money. 

A witnessed note, made payable in money or in mechanic's work, is not with
in the exception, although the election whether to take the money 01· the 
work, was in the payee. 

Thus, one gave a witnessed note payable in one year in money, or on de
mand, if called for in blacksmith's wod,; lleld, the limitation bar applies, 
although the payee, by not calling for the work and by bringing suit upon 
the note, elected to take the money. 

AssuMPSIT on a note dated in 1833, promising the plain
tiff to pay him forty dollars in one year, or on demand, if 
called for, in blacksmith's work. The writ is dated in 1848. 

The defendant relied upon the statute of limitations. 
The case was submitted for a legal decision. 

C. A. Everett, for plaintiff, cited 1 Mete. 21; 1 Kelley, 
319; 7 Mete. 588. 
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J. Crosby, for defendant. 

How ARD, J. -The plaintiff declared on an instrument in 
writing, in tenor as follows: - "Milo, December 9, 1833. 
For value received, I promise to pay Daniel Dennett, or order, 
forty dollars in one year, and interest, or payable on demand 
if called for in blacksmith's work at cash price. 

"Thomas J. Goodwin. 
"·witness, P. P. Furber." 
The suit was commenced January 17, 1848, and the de

fendant pleaded the general issue, and the statute of limita
tions, but admitted, that the note was duly executed. This 
was all the evidence in the case, presented by the agreed 
statement of facts. 

The limitation of six years, prescribed by the statute of 
1821, c. 62, <§, 7, is relied upon in defence, as a bar to the 
action. But the plaintiff attempts to avoid the bar presented, 
under the provisions of <§, 10, of the same statute, which are : 
" That this Act shall not extend to bar any action hereafter 
brought upon any note in writing, made and signed by any 
person or persons, and attested by any one or more witnesses, 
whereby such person or persons has promised, or shall promise 
to pay any other person or persons, any sum of money men
tioned in such note, but all actions upon such note or notes, 
brought by the original promisee, his executor or administra
tor, shall and may be maintained as if this Act had never 
been made, any thing herein contained to the contrary not
withstanding.'' 

This instrument, though denominated a note, in common 
parlance, does not contain a promise to pay money absolutely 
and unconditionally, and is not a promissory note in the sense 
of the commercial law. Story on Promissory Notes, <§, 1, 17, 
18, 19; Chitty on Bills, c. 12, p. 516; Bayley on Bills, c. 1, <§, 

1, 3, 4; 2 Black. Com. 467; 3 Kent's Com. p. 7 4, ( 5th 
Edition.) 

Nor do the provisions of the 10th sect. of the statute refer
red to, embrace notes of this description, which are payable in 
money, or other things, in the alternative; although attested 
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by a witness. Gilman v. lVells, 7 Greenl. 25; Common
wealth Ins. Co. v. Whitney, 1 Mete. 21. 

The action is, therefore, barred by the statute, and the 
defendant is entitled to judgment upon the statement of facts. 

MooRE AND WIFE versus INHABITANTS OF ABBOT. 

To maintain a suit against a town for the recovery of damage, sustained 
through a defect in its highway, it must be proved, that the highway was 
not safe and convenient; that the plaintiff exercised ordinary prudence and 
care; and that the injury was occasioned by the defect in the highway 
alone. 

In such a suit, if it appear that the injury was occasioned jointly by a de
fect in the highway and a delinquency in the plaintiff's horse, carriage, or 
harness, rendering the same unsafe or unsuitable, the plaintiff cannot recover, 
although he had no knowledge of such deficiency, and was in no fault for 
the want of such knowledge • 

. "\Vhen an injury is occasioned by the united effect of a defect in the way, 
and some other cause, the party, bound to keep the road in repair, is not 
liable. 

In order to a recovery, it must be proved that the injury was occasioned 
solely by the neglect of the defendants, and not by the neglect of the town 
combined with another cause, for which they were not responsible. 

An injury cannot be held to have been caused by a defect in the highway, 
when sc.1me other cause contributed to it. 

CAsE, for an injury sustained by the female plaintiff, through 
a defect in the highway of the defendant town. She was rid
ing on the highway in a wagon. 

Evidence was introduced to the jury by the respective par.:. 
ties, as to the existence of the defect, the happening of the in
jury by means of it, and as to the care and prudence used by 
the plaintiffs. Some evidence tended to show the breaking of 
a ring in the harness, at, or just prior to the accident. 

Among other legal positions, SHEPLEY, C. J. presiding, in
structed the jury, that they should be satisfied, before they 
could find a verdict for the plaintiffs, that tho highway or 
bridge was not, at the time, safe and convenient ; that, if 
satisfied there was such a defect, they should also be satisfied, 
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that the plaintiffs exercised ordinary care, in providing the 
horse, wagon and harness, and in the management of the 
horse; that the accident occurred, and the injury was occa
sioned by the defect in the way or bridge alone, and not by 
the joint effect of the defect in the way and a defect in the 
harness and wagon or either of them ; that if they should 
be satisfied the accident happened by the joint effect of a de
fect in the wagon and a defect in the harness rendering it 
unsuitable or unsafe, although such defect in the harness was 
not known, and the plaintiffs were not in fault for want of 
knowledge, the plaintiffs would not be entitled to recover. 
'I'o these instructions, the plaintiffs excepted. 

J. Appleton, for the plaintiffs. 
The second instruction required ordinary care on the part 

of the plaintiffs. The law recognizes a distinction between 
ordinary care, a slight degree of care and a high degree of 
care, and correlative degrees of neglect. 

Ordinary care is not inconsistent with the slightest degree 
of neglect. They may co-exist. 

Extraordinary care, surnrna dili«entia, is not required. If 
ordinary care has been used, though in connection with slight 
neglect, the plaintiffs are entitled to recover. 

Travelers have a right to consider the road in good. repair, 
and to drive accordingly. "They are not required to be con
stantly on the lookout for difficulties, which they have a 
right to presume will not occur." Thompson v. Bridgewater, 
7 Pick. 188. 

Negligence, then, to deprive the plaintiff of his right of 
action, in all cases means "want of ordinary care." Conse
quently, extraordinary diligence, exactissirna diligentia, is no
where required, nor does the plaintiff fail, though guilty of 
a very slight fault or neglect, levissirna culpa. 

If the law be not thus, then is ordinary care and extra
ordinary care the same. 

The third instruction to the jury was that, before they 
could find a verdict for the plaintiffs, they must be satisfied 
that the accident happened, and the injury was occasioned, by 
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the defect in the way alone, and not by the joint effect of the 
defect in the way and a defect in the harness and wagon or 
either of them. 

"\Ve respPr:tfnlly submit, that this instruction was erroneous. 
The statute gives the right of action for an injury "through 

any defect or want of repair. " To that statute, the Judge 
added the word, "alone." This is a word of great intensity; 
it excludes all other co-operating causes, even an accident, or 
the slightest possible degree of negligence, although or<li
nary care was used. But the law 1s otherwise. 41 E. C. L. 
R. 422; 31 E. C. L. R. 536. 

The great question is, what was the efficient cause, the . 
eausa causans, of the injury. 

If the plaintiff, over a good road, might have proceeded 
with safety, driving precisely as she drove over this road, is it 
not, manifest that the defect in the road was the cause ? 

If there was care enough for a good road, surely the injury 
was caused by the defect. 18 Maine, 286. If both causes, 
the defect in the road and that in the harness, combined to 
produce the injury, it would not have occurre<l, except for the 
defect in the road. The state of the harness did not affect the 
state of the road ; the state of the road affected the harness. 

The fourth instruction was, that if the accident happened by 
the joint effect of a defect in the way and a defect in the har
ness, rPndering it unsuitable or unsafe, although such defect 
was not known, and though the plaintiffs were in no fault for 
want of knowledge, they would not be entitled to recover. 

This instruction requires not merely ord£nary bnt extraor
dinary diligence. It exonerates the town from liability, al
though the road be ever so bad, and that, while the plaintiff is 
entirely without fault. 

The preceding instruction required ordinary care, this re
quires extraordinary care, nay more, it makes the plaintiff 
insurer, not against good roads, but against the worst possible 
roads. It annihilates the rule of ordinary care. 

The pbintiff, according to this instruction, might have had 
a harness, defective it may be, but amply sufficient for a good 
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road, yet the instruction is peremptory, that if it was not 
sufficiently strong to stand the worst defects, he must fail. 

The instruction itself pre-supposes there was ordinary care, 
which is all that the law requires, and it precludes a plaintiff 
from ever recovering, though no omission or act of commis
sion, for which, on any principle of law, he is responsible, con
tributed to the injury. 

The Vermont statute is like ours ; its words are, "by means 
of any insufficiency, or want of repair." Verm. Stat. 432, 
sect. 13. 

Under that statute, the decisions of that State are essential
ly at variance with the rulings in this case. 9 Verm. 411; 16 
Verm. 231; 15 Verm. 711. 

One of the very objects of safe and convenient roads is the 
protection of travelers, and to lessen the dangers resulting 
from fright, and from accidental causes, but if this be the law, 
what protection does the statute afford ? When its need is 
greatest, its protection ceases. 

S. H. Blake, for the defendants. 

SHEPLEY, 0. J. - The female plaintiff received a bodily 
injury while traveling on a highway, which the defendants 
were by law obliged to make safe and convenient. The stat
ute c. 25, <§, 89, provides, if any person shall receive any 
bodily injury "through any defect or want of repair" of such 
way, he may recover " the amount of damage sustained 
thereby." 

Persons may be injured while traveling on the highways 
without being blame-worthy and without the fault of those 
who are required to make the ways safe and convenient, or of 
others. In such cases the risk is their own. They must 
bear their own misfortunes. They cannot call upon others as 
insurers of their safety. 

They may also suffer injury, while traveling upon high
ways, which are not safe and convenient, and the injury may 
not be occasioned by the want of repair, or by their own 
want of ordinary care to avoid it. In such case it would be 

VoL. xxxu. 7 
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quite clear, that they could not recover damages of those, 
who were in fault by neglecting to keep the way safe and 
convenient. The statute was not designed to relieve them 
from damages thus occasioned by making those responsible, 
whose duty it was to have repaired the ways. 

An injury may also be occasioned by the united effect of a 
defect in the way and of some other cause, and in such case 
the party injured cannot recover of those whose duty it was 
to keep the way in repair, because he does not prove, that the 
injury was occasioned through or by reason of such want of 
repair. 'l'o enable him to recover he should prove that the 
injury was thus occasioned, that is, that it was entirely occa
sioned through such want of repair ; for the statute was not 
intended to impose upon towns the burden of making com
pensation for injuries not occasioned by their own neglect of 
duty ; was not intended to make them assume any portion 
of the risk of traveling not occasioned by their neglect. An 
injury cannot be determined to have been occasioned by a de
fect in the way so long as it remains certain, that some other 
cause contributed to produce that injury. Such is the law, 
when the injury is alleged to have been occasioned by the 
negligence of another person. And numerous cases show, 
that the same rule is applicable, when the action is brought 
against a town to recover damages for an injury occasioned by 
a defect in a high way. 

In the case of Knapp v. Salsbury, 2 Camp. 500, Lord 
Ellenborough instructed the jury, " if what has happened 
arose from inevitable accident or from the negligence of the 
plaintiff, to he sure the defendant is not liable." 

In the case of Plushwell v. Wilson, 5 C. & P. 375, the 
jury were instructed, "that if the plaintiff's negligence in any 
way concurred in producing the injury, the defendant would 
be entitled to the verdict." 

In the case of Williams v. Holland, 6 C. & P. the jury 
were instructed, " if the injury was occasioned partly by the 
negligence of the defendant and partly by the negligence of 
the plaintiff's son, the verdict could not be for the plaintiff." 
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In the case of Lynch v. Nurdin, 1 Ad. & EI. N. S. 30, 
the servant of the defendant had left his horse and cart in 
the street unattended for half an hour. The plaintiff, a boy 
under seven years of age, got upon it, and while he was get
ting off the shaft, another boy started the horse, and the 
plaintiff fell, the wheel passed over and broke his leg. Lord 
Denman, in delivering the opinion, makes a remark, which if 
alone considered would lead to a different conclusion, but 
when considered in connexion with the instruction to the jury, 
and their finding, and with other remarks in the same opinion, 
can be regarded only as an obiter dictum. While comment
ing upon the case of Bird v. Holbrook, 4 Bing. 628, he ob
serves, " and so far is his lordship from avowing the doctrinP, 
that the plaintiff's concurrence in producing the evil debars 
him from his remedy, that he considers Ilott v. Wilkes, 3 B. 
& Ald. 304, an authority in favor of the action." If this 
were to be considered as presenting the law of that case, it 
would be opposed to the whole current of authority in that 
country and in this, that when the injury is occasioned by the 
negligence of the defendant and the want of ordinary care on 
the part of the plaintiff, he will not be entitled to recover. 

But such does not appear to have been the law of that case 
as held by the presiding Judge or by the court in bank. 
Mr. Justice WILLIAMS left it to the jury to decide, "whether 
that negligence occasioned t_he accident." And lord Denman 
in his oainion, while speaking of defendant's servant, says, 
"he has been the real and only cause of the mischief''; and 
says, "it was properly left to the jury, with whose opinion 
we concur." 

In the case of Bird v. Holbrook, referred to by his lordship, 
the defendant had set a spring gun in his garden ; the plaintiff 
passed over the garden wall without license to get a fowl, that 
had strayed, without knowing that a spring gun was there, 
and stepped upon the wire attached to it, by which the gun 
was discharged and the injury occasioned. The only blame 
imputed to the plaintiff was, that he went into the garden 
without leave. It was not pretended, that such unlawful act 
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contributed to discharge the gun. He does not appear to have 
been charged with negligence in stepping upon the wire. 

Is the reason for the rule so thoronghly established, that the 
plaintiff cannot recover when the injury was occasioned by 
the neglect of the defendant, and by his own want of ordi
nary care, that he is estopped by his want of ordinary care ? 
By no means; for then he could not recover, if he was not in 
the exercise of ordinary care although it did not in any degree 
contribute to cause the injury. The rule deducible from the 
decided cases is stated in the case of Kennard v. Burton, 25 
Maine, 39; "if the party, by the want of ordinary care, con
tributed to produce the injury, he will not be entitled to re
cover. But if he did not exercise ordinary care, and yet did 
not by the want of it contribute to produce the injury, he 
will be entitled to recover." The last position is correct, be
cause in such case, the sole cause of the injury is imputable to 
another, who cannot complain of the negligence of the plain
tiff, which occasioned no injury, produced no effect. 

And for the like reason, if the sole cause of the injury was 
not imputable to another, the plaintiff would not be entitled to 
recover, although it might not be imputable to his own negli
gence, but to "inevitable accident." 

In the case of Srnith v. Srnith, 2 Pick. 621, PARKER, C. J. 
gives the true reason, why one not in the exercise of ordinary 
care, cannot recover against one guilty of negligence ; he 
says, " and where he has been careless, it cannot be known, 
whether the injury is wholly imputable to the obstr~ction, or 
to the party complaining." 

The conclusion cannot therefore be avoided, that the plain
tiff must prove, that the injury was occasioned by the default 
of the defendant alone, and not by that default and some other 
cause, for which the defendant is not responsible, without a 
disregard of the whole class of cases, which decide that the 
plaintiff cannot recover, when the injury is occasioned by the 
default of the plaintiff, and of defendant. 

The doctrine, that the plaintiff can only recover when the 
injury complained of did not happen by inevitable accident, 
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or by the want of ordinary care on the part of the plaintiff, or 
by a combination of these with the want of repair of a high
way, appears to be the only one consistent with sound reason
ing, and to have been generally received and acted upon. It 
is difficult to perceive how any other doctrine can be received, 
without producing the effect to make towns liable to pay dam
ages for injuries not proved to have been occasioned by their 
neglect. No proof can establish that fact, so long as it ap
pears that some other cause contributed to produce the result. 
It was accordingly decided in Libbey v. Greenbush, 20 Maine, 
47, that "the plaintiff had not fully established his right to re
cover, so long as this question was left in doubt." 

The necessity, that the injury should be proved to have 
been occasioned by the neglect of the defendants alone, and 
not by that combined with another cause, for which the de
fendants were not responsible, has been the more carefully 
considered, because it would appear from the cases cited by 
the counsel for the plaintiffs, that a different rule has received 
the approbation of a court entitled to such high respect and ap
probation, as the court of Vermont. 

In the case of Adams v. Carlisle, 21 Pick. 146, it is said, 
that two things must concur, first, that the highway was out 
of repair, and secondly, that the party complaining was driving 
with ordinary care and skill. It is obvious, that another ele
ment of proof, not then requiring the consideration of the 
court, was necessary. Proof that the injury was occasioned 
by a want of repair of the highway. 

The cases of Bird v. Holbrook and Lynch v. Nurdin de
cide no more, than the admitted doctrine, that a plaintiff, who 
has been in fault or negligent, may recover, when such fault or 
negligence has not contributed to occasi\m the injury. 

If the jury had found in this case, that the highway was 
not safe and convenient, that the injury was not occasioned 
solely thereby, but by that and defects in the wagon and haul, 
ness, which rendered them unsuitable and unsafe, without 
blame being imputable therefor to the plaintiffs, and the case 
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had upon such finding been submitted to the court, to render 
judgment according to the rights of the parties, the accuracy 
of the instructions would be tested by the judgment to be 
rendered. And it could not be entered against the defendants 
without making them responsible for an injury partly occasion
ed by an unavoidable accident, and partly by their neglect. 
And such a judgment would make the town, when its ways 
were not in repair, an insurer against injuries, not occasioned 
by its own negligence, but partly by inevitable accident. 

It is alleged in argument, that the instructions made the 
plaintiffs responsible for the exercise of more than ordinary 
care ; that the utmost caution and watqhfulness was required. 
The fallacy of the argument consists in the omission to dis
tinguish between the liability of the plaintiffs to suffer from 
inevitable accidents, or such as were occasioned without their 
own fault, and not wholly by the fault of the defendants, for 
which they can recover no compensation, although in the ex
ercise of the utmost possible care ; and those accidents which 
are occasioned by the fault of the defendants alone, for which 
they may recover, unless their own want of ordinary care con
tributed to produce the injury. The irfstructions required of 
the plaintiffs the exercise of ordinary care only, while they 
protected the defendants from the payment of damages, occa
sioned by a combination of causes, for some of which they 
were not responsible. They held the plaintiffs liable to suffer, 
without obtaining compensation for damages occasioned by in
evitable accident arising from defects in the harness and 
wagon, or by such defects contributing in combination with 
defects in the highway, to their injury. 

The whole merits of the case, and the accuracy of the in
structions depend upon a decision of the question, whether 
the defendants are liable to make compensation for an injury 
occasioned not alone by a defect in the highway, but by such 
<J,efect and other causes, for which they are not responsible ; 
and that question has not only been already decided in this 
State, but the principle, upon which all the cases rest, that de
termine, that a plaintiff cannot recover, when the injury has 
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been occasioned partly by his own negligence, and partly by 
the negligence of the defendant, forbids any change of that 
decision. Exceptions overruled. 

THE STATE versus INHABITANTS OF M1Lo. 

An indictment against a town cannot be maintained npon an allegation, that 
there is a highway extending into several towns, and that the same or that 
part of it which lies within the defendant town is defective. 

INDICTMENT for defects in a highway. 
After verdict against defendants in the District Court, they 

moved in arrest of judgment. The motion was overruled, 
and the case was brought into this court by exceptions. 

Everett, for defendants. 

TENNEY, J., orally. -The indictment alleges the highway 
to extend into three towns, and that " the said road or that 
part of it in Milo" is out of repair. This alternative form of 
allegation is insufficient. The indictment may all be true, 
and yet Milo be in no fault. The defective part of the road 
may be in the other towns. No fine could be ordered. 

Judgment arrested. 

CRAGIN 9'° als. versus TARR. 

"When goods have been obtained by false representations, it is allowable, in 
order to establish the fraudulent intent, to prove that false representations, 
with the fraudulent intent, were made by the same party about the same 
time to other persons. 

TROVER for goods. The plaintiffs are merchants resident 
in Boston. In 1847, they let one Brown have the goods, and 
they now allege it to have been by fraudulent pretences that 
Brown obtained them, and that the defendant, with a knowl
edge of that fact, converted them to his own use. 

The plaintiffs proved, among other things, that Brown, about 
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the time of obtaining the goods, made fraudulent represent
ations to other traders in Boston, with a view to obtain goods, 
and that Tarr was present assenting to the same. It did not 
appear that Brown made any representations to the plaintiffs, 
otherwise than that one Foster, when introducing him, stated 
to the plaintiffs' salesman, in Brown's hearing, the representa
tions which Brown and Tarr had made at another store. 

The defendants contended, that no other persons were de
ceived by Brown's representations, and re11uested the court, 
SHEPLEY, C. J., to instruct the jury that, if the representa
tions made to others did not deceive them, those representa
tions could not be used as evidence against the defendants. 
This the court declined doing, but instructed the jury, that if 
there was a formed design, on the part of Brown, to get goods, 
by false and fraudulent representations, from any person from 
whom he might be able to obtain them, then, and not other
wise, the representations made to others, about the same time, 
might be used to show that they were so obtained from the 
plaintiffs ; and that, if the goods were obtained by the fraudu
lent representations, the plaintiffs might regard the goods as 
continuing to be their property. 

The verdict was for the plaintiffs. 
the refusal to instruct, the defendant 

Bell, for defendant. 

To -the instruction and 
excepted. 

The plaintiffs were not influenced by any representations of 
Brown. He made none to them of any kind. 

The representations made to others had deceived nobody, 
and therefore ought not to have been admitted in evidence. 
No case in this State, it is believed, sanctions such admission. 
McKinney v. Dingley, 4 Greenl. 172, and Hawes v. Ding
ley, 17 Maine, 341, do not support it. In both those cases, 
goods had been obtained from others by the false representa
tions allowed to be proved. And that fact was the reason why 
the proof was allowed. 

J. Appleton, for plaintiffs. 

TEN"NEY, J ., orally. - The plaintiffs, in order to recover, 
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must show that in parting with the goods, they were influ
enced by false pretences, and that, in the making of such pre
tences, there was a fraudulent design. The objection urged 
by the defendant is, that fraudulent representations, made to 
traders, other than the plaintiffs, were allowed to be proved. 
The objection is not well founded. 

When the false representations have been successful, the 
fraudulent intent may be proved from other sources. Among 
the sorts of evidence, tending to that effect, is· the proof that 
the same party, about the same time, made use of false repre
sentations to others, with the fraudulent intent. This is in 
full accordance with decided cases in this and in other States. 

Exceptions overruled. 

THE STATE versus INHABITANTS OF M1Lo. 

In an indictment against a town, for not maintaining a bridge npon one 
of its highways, it is not necessary to allege that the highway had been 
opened for travel; or that the time allowed for opening it had expired ; or 
that it was practicable or necessary to build the bridge ; or that the safety 
and convenience of travelers required the bridge. 

INDICTMENT, found at the March term of the District Court, 
1847. It alleges that, in Milo, there was a public road or com
mon highway, leading across Pleasant river at Snow's ferry ; 
and that, from November, 1846, there had not been, across said 
river at said ferry, any bridge upon which the citizens could 
pass without danger to their lives, limbs and goods, contrary 
to the form of the statute ; " and that said defendants, the high
way aforesaid, so as aforesaid being dangerous to pass and re
pass, by reason of there being no bridge across the river afore
said, are obliged by law to build and construct a bridge, when 
and so often as it should or shall be necessary for the safety 
and convenience of travelers." 

After conviction, defendants moved in arrest of judgment, 
for the following causes : -

1. It is not averred, in the indictment, that the road had 
VoL. xxxn. 8 
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been opened for travel, or that the time allowed for opening 
it had expired. 

2. It is not averred that it was practicable to build a bridge 
at the place aforesaid. 

3. It is not affirmatively alleged that it was the defendants' 
duty to build a bridge there. The duty, if it be one, is left 
merely to inference. 

4. It is not averred that, prior to the finding of the indict
ment, there was any obligation to build such bridge. 

5. It is not averred that a bridge there was necessary, 
or that the safety and convenience of travelers required it. 

The District CourJ;, HATHAWAY, J., presiding, overruled the 
motion, and thejlefendants excepted. 

Blake, for defendants. 
The indictment is fatally defective. Archbold's Crim. 

Plead. 643. 
Some indispensable allegations are wanting; viz. that it was 

the defendants' duty to keep the road in repair ; that it was out 
of repair ; that they refused to repair it, contrary to the form of 
the statute ; that the building of the bridge was practicable, 
and that a bridge was necessary. 

Before rendering judgment against the defendants, the 
court must conjecture the bridge to be necessary, and the main
taining of it practicable, thus invading the province of the 
selectmen and of the town. 

The place, at which the duty was to be performed, is not 
sufficiently set forth. 

Robinson, County Attorney, for the State. 

SHEPLEY, C. J., orally. - The allegation that there was no 
bridge, upon which the citizens could pass, without danger to 
their lives, limbs and property, quite sufficiently sets forth the 
defect. 

The practicability or the necessity of the bridge, need not 
be proved or averred in this prosecution. They are both in
cluded in the adjudication made by another and a competent 
tribunal. 
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The liability of the town to build the, bridge, is sufficiently 
averred. It is a part of the highway. The second use of 
the word "bridge," may be deemed surplusage. 

The defendants, if they were bound, on the day of finding 
the indictment, to repair, must also have been under a previous 
obligation to do it. 

By keeping in view both parts of the description in the in
dictment, the place of the bridge cannot have been misunder-
stood. Exceptions overruled. 
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INHABIT ANTS OF BANGOR versus INHABIT ANTS OF READFIELD. 

Desertion by a minor child from his father's home, with vagrancy and crime, 
does not constitute emancipation, so long as the father has not relinquished 
his right of control, nor consented that he should act for himself inde
pendently of the father. 

Supplies, furnished by a town to a minor child, without the knowledge or 
consent of the father, while the father is of ability to support the child, will 
not prevent the father from gaining a settlement by five years residence, 
under the sixth clause of the first section of R. S. c. 32. 

AssUMPSIT, for supplies furnished to Julia Packard, the legit
imate child of Silas Packard, whose settlement was formerly 
in Readfield, but who had afterwards resided in Levant for 
the term of five years ending in Dec. 1848. 

Julia deserted her father's house in Dec. 1845, without his 
consent or knowledge, and lived in vagrancy and crime, and 

• 
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though she once returned and remained two days at his house, 
she refused to make her home there or to stay there any 
longer. She was several times committed to the house of 
COl\rection in Bangor, and there received the supplies, for 
which this suit is brought. 

The case was taken from the jury by consent, and sub
mitted to the court for a legal decision. 

D. T. Jewett, for the plaintiffs. 
Supplies furnished to minor children are supplies furnished 

to their father, so as to affect his settlement. 3 Greenl. 136, 
205; 5 Greenl. 143; 26 Maine, 167; 19 Maine, 441; 4 
Greenl. 47. 

Minor children cannot have a settlement distinct from that 
of their father, unless emancipated. 1 Greenl. 93, 196 ; 18 
Maine, 376; 19 Maine, 447. 

'l'his child was not emancipated. But if she was, she 
gained no new settlement of her own. She cannot be so far 
emancipated, that supplies furnished to her will not prevent 
her father's gaining a new settlement in Levant, and yet not 
so Jar as to prevent his new settlement taking away her de
rivative one. 

Ingersoll, for the defendants. 
Emancipation and abandonment are different things, and 

have not the same effect upon questions of settlement. 2 
Fairf. 190 ; 3 Greenl. 205 ; 27 Maine, 489. 

This was not a case of emancipation. Parental control was 
never relinquished. It was a case of desertion or abandon
ment by the child. The father was of ability to support her, 
and was desirous to support her at his own home. The sup
plies were furnished without his knowledge or consent ; and 
he was never called on for re-payment. 

Such supplies, so furnished, cannot affect the question of 
his settlement. 19 Pick. 480; 13 Pick. 303. 

Jewett, in reply. The cases cited on the other side relate 
to supplies furnished, not to the children, but to the wife. 
The wife must follow the settlement of her husband ; but 
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children, if emancipated or abandoned, 'tnay acquire one for 
themselves. 

W ELLs, J. - It is admitted, that Silas Packard, the f~ther 
of Julia Packard, the pauper, had a settlement in Readfield in 
1821, that he had resided in the town of Levant for five 
years successively, terminating December 17, 1848, and that 
sh~ is a minor. Legitimate children follow and have the 
settlement of their father until they gain one of their own. 
If the daughter had been emancipated before her father ac
quired a new settlement in Levant, she would not have fol
lowed the new settlement of her father, but would have re
tained that, which she derived from him in Readfield, until 
she gained one in her own right. Emancipation confers upon 
a minor the power of acquiring a settlement in the same man
ner as if the minor were of full age. But it does not appear 
that the daughter was emancipated. The father never relin
quished his legal right of control over her, nor consented that 
she should act for herself independently of him. She would 
therefore take any new settlement, which he might acquire 
during her minority. 

But it is contended, that the supplies, furnished to the 
daughter, were in contemplation of law furnished to the 
father, as a pauper, and prevented him from gaining a settle
ment in Levant by a residence there for the term of five 
years. 

It does not appear that the father was unabie to support 
his daughter. The parental and filial relations were not sun
dered. She "tas not under his roof when she received the 
supplies, but his legal control over her remained, and had 
never b0en relinquished. He had not abandoned her, but 
without his knowledge, and in his absence, she had left his 
house and family. 

It being understood that he was able to support his child, 
would the supplies furnished to her be considered as furnished 
to him indirectly as a pauper, within the intention of the 
statute? If he had been unable to relieve her, when she fell 
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into distress and was supported by the town, they would have 
been viewed as furnished indirectly to him, according to the 
cases of Garland v. Dover, 19 Maine, 441, and Clinton v. 
York, 26 Maine, 167. 

It is said in the former case, that "he is a pauper, who is 
unable to provide necessary food and clothing for his minor 
children, and leaves them to be aided by the town." ·when 
a father, who has not received supplies for himself, is of suffi
cient ability to provide for his minor children, he cannot in 
any correct sense be denominated a pauper. A child, whose 
father possesses a large estate, when at a distance from home, 
may fall into distress, and be relieved by a town. The stat

. ute makes it the duty of the town, where the child may hap
pen to be, to render the aid. But such aid does not convert 
the parent into a pauper, and thereby prevent him from gain
ing a settlement. The town, which renders such support, 
has a remedy for it against the town where the child has a 
settlement, and the latter against the parent, who is under le
gal obligations to support such child. 

The father's ability in this case to support his daughter is 
not controverted, and the conclusion is, that the aid rendered 
to her by the plaintiffs did not affect his right to acquire a 
settlement in Levant, which he obtained by a residence there 
for the period of five years. 

The defendants are not liable for the expenses incurred sub
sequently to December 17, 1848, at which time Silas Packard 
gained a settlement in Levant, but are for those which accrued 
prior to that time. Defendants defaulted. 

SHEPERD versus ADAMS. 

If a person purchases land, (from one who had previously conveyed the 
same in mortgage,) and then sells the same at different times in separate par
cels to several purchasers, it may be, that, in equity, the portion last conveyed, 
if of sufficient value, will be chargeable with the whole mortgage debt. 
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In this case, the last sold portion was of sufficient value to discharge the 
mortgage, and the purchaser thereof bought in the mortgage debt, and took 
an assignment of the mortgage, and foreclosed the same. He then, under a 
claim of title to the whole tract, released to the purchaser of the first sold 
portion, his, ( the assignee's,) right in this portion, upon being paid by said 
purchaser, a sum of money therefor. Held, that said releasee could not, in an 
action at law against the releasor, recover back the money, though paid under 
a belief that the releasor, when giving the release, had title to the whole 
tract. 

,vhatever may be the right of the releasee, his remedy is at eqitity alone. 

Carr, for the plaintiff. 

J. Godfrey: for the defendant. 

TENNEY, J. -Amasa Stetson being the owner of lot No. 
143, on Pine street, in Bangor, conveyed it to one Stephen 
Goodhue, on June 1, 1822, taking back a mortgage from his 
grantee at the same time of the premises conveyed, for the 
security of a note therein described. On December 1, 1825, 
Goodhue conveyed the premises to John N. Mayhew, who on 
September 22, 1829: conveyed to Nathaniel Lincoln. On 
September, 1829, the plaintiff received from Lincoln a deed 
of the northerly half of the lot, undivided, and he conveyed 
the same by a warranty deed to John A. Wallis, dated July 9, 
1845. On December 29, 1829, Lincoln conveyed the south
erly half of the lot to Rufus Banks, and the same passed 
through several -mesne conveyances to the defendant on July 
17, 1843. 

The mortgage from Stephen Goodhue to Amasa Stetson 
was assigned to Charles Stetson on July 7, 1842, and by 
Charles Stetson to the defendant on July 25, 1843, who is the 
holder of the note secured thereby. The mortgage became 
foreclosed on June 15, 1847. The defendant received the 
sum, which he was satisfied to take as a consideration of a 
release of the northern half of the lot, on August 7, 1847, 
which release he contracted to execute to John A. Wall is or 
such other person as he should order, whenever he should 
make out a deed and present to the defendant for signature. 
It was shown in evidence, that the value of the southern 
half of the lot, was equal at least to the sum remaining due 
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upon the note referred to in the mortgage at the time, when 
Lincoln conveyed it to Rufus Banks. It is insisted by the 
plaintiff, that the evidence shows that the sum paid to the de
fendant, was done under the belief, that the defendant had ac
quired a perfect title to the land by virtue of the mortgage 
and its foreclosure, when in fact, by a well settled principle in 
equity, the mortgage upon the northern half of the lot was 
fully discharged before the foreclosure. This action is brought 
for the recovery of the money so paid by mistake. 

The mortgager having conveyed the northern prior to the 
southern moiety of the lot, it is contended by the plaintiff, 
that the latter portion, exceeding in value the sum due npon 
the mortgage, was charged with the entire amount unpaid, 
and that the grantee of the mortgager of the part last con
veyed, having notice of the former conveyance, is in the same 
condition of his grantor ; and that this charge attached after
wards to every grantee, having notice of the facts. Such a 
principle has been recognized in equity, and has been acted 
upon in certain cases, to which it was supposed to be applica
ble. Gill v. Lyon, 1 Johns. Ch. 447; Clowes v. Dickenson, 
~· al. 5 Johns. Ch. 235 ; Holden v. Pike, 24 Maine, 436 ; 
Cushing v. Ayer, 25 Maine, 383. Judge Story, in his Com
mentaries on Equity Jurisprudence, sect. 1233, a, considers 
this doctrine as highly reasonable, as to the original incum
brances, but expresses doubts, whether the position as between 
subsequent purchasers and incumbrances, is maintainable on 
principle. 

Upon the assumption, however, that the doctrine is well es
tablished in equity, in its fullest extent, and the facts in this 
case are such that it is applicable in a proper suit, we think 
there are obstacles to the maintenance of the present action, 
which are insurmountable. It will be sufficient to consider 
one of them. 

" If several estates are mortgaged by one mortgage, and the 
mortgager afterwards conveys the estates separately to differ
ent persons, although each owner of the separate estate may 

VoL. xxxn. 9 
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redeem, yet it can only be allowed by the payment of the 
whole mortgage debt. And the party so redeeming will be 
entitled to hold over the whole estate mortgaged, until he shall 
be reimbursed what he has thus been compelled to pay beyond 
his due proportion. He is considered as assignee of the mort
gage, and stands after such redemption,..in the place of the 
mortgager, in relation to the other owners of the property." 
Gibson v. Crehore, 5 Pick. 146. 

After the defendant became the assignee of the mortgage 
from Goodhue to Stetson, and the holder of the note, de
scribed in the condition thereof, and before foreclosure of the 
mortgage, he was entitled to hold the estate, unless the party 
claiming the northerly half resorted to measures authorized 
by the law, to relieve that portion from the incumbrance. 
The one having the mortgager's interest in this part, could re
sort to the process provided by the statute, for the purpose of 
ascertaining whether any part of the sum due upon the note, 
was a charge upon it ; and if so, what proportion of that 
sum, in order that it might be paid, and the land discharged; 
-and if there was no charge upon that moiety of the land, it 
would be important that it should be judicially established. 
R. S. chap. 125, sect. 16, 17 and 18. The principle invoked, 
it is believed, has never been applied in suits at law. A party 
cannot be affected thereby excepting in equity proceedings. 
One who has purchased of the mortgager a part only of the 
estate encumbered by a mortgage, and placed himself by the 
assignment in the position of the mortgagee, can have no 
claim upon the owners of the residue of the mortgager's 
right, for contribution, it being optional with the latter to re
deem the land, or suffer it to be forfeited. But if they should 
wish to redeem, they can enforce their right to do so only in 
a bill in equity, in the manner provided by law, no suit at 
law being open to them. Hill v. Payson ~· al. 3 Mass. 559; 
Carle v. Butman, 7 Greenl. 102. The plaintiff having paid 
the money to the defendant by a mistake of the law or 
the facts, cannot be the means of allowing him the benefit of 
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the principle he relies upon iu a snit at law, when without the 
mistake, it could be available only in a suit in equity. 

Plaintiff nonsuit. 

NoTE,- WELLS, J. took no part in this decision. 

HoBBS versus CLEMENTS. 

Sales of the land of resident proprietors, made by a collector, for the non
payment of taxes assessed thereon, are invalid, unless it appear from the 
advertisements for the sale, that ni1¥l months from the date of the assess
ment had already elapsed. 

\Vhere lands, belonging to a non-resident proprietor, are taxed to the tenant 
in possession, though the tax may rightfully be collected of the tenant, yet, 
per TENNEY, J. qumre, if, for the collection of the tax the land can be sold, 
as land of a resident proprietor. 

·w RIT OF ENTRY for possession of a house and lot in Ban
gor. 

'l'he case was submitted for nonsuit or default upon a report 
of facts. The demandant claims under a sale made to him by a 
collector of taxes. One Marshall had mortgaged the property, 
and the tenant had become assignee of the mortgage. The 
right of redeeming had been fully foreclosed in 1842. Still 
Marshall occupied the whole of the premises till 1843, and of 
one half till the early part of May, 1844, at which time he 
removed from the State. The State, county and city taxes 
on the demanded premises were assessed to Marshall, for the 
years 1840, '41, '42, '43 and '44. Bowman was collector of 
the taxes of 1844, and received the taxes of that year, ex
cept $4,10. To collect that balance, on the 8th of May, 
1846, he advertised as is stated in the opinion of the Court, 
and at the time appointed therefor, June 22, 1846, he sold 
and deeded the premises to the demandant, he being the 
highest bidder. The tenant's residence in Bangor commenc
ed "in the winter of 1846." 

Hobbs, for the plaintiff. 
Did the collector, in his proceedings correctly treat this real 
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estate as that of a resident proprietor under Act of 1844, c. 
123, ~ 10? 

He did, if the estate was rightly assessed. It appears to 
have been sufficiently described and rightly taxed to Mar
shall, as tenant in possession, by virtue of R. S. c. 14, ~ 51, 
54. Being "legally assessed," the Act of 1844, c. 123, ~ 10, 
created a lien on it. 

The term "resident proprietors," is a technical one, used 
in a popular sense, as contra-distinguished from "non-resident 
proprietors;" the usual designation of the tax acts and tax 
books of the State. It is equivalent to the term occupant, 
who as such, has a possessory interest, or proprietary for pur
poses of taxation. This section has received a legislative 
construction in the Act of 1849, c. 131, ~ 1, where the term 
"resident proprietor" is, for purposes of personal notice, called 
" owner or occupant." 

Any other construction would render it impossible, in many 
cases, particularly in cities, where property is rented largely by 
owners resident therein as well as elsewhere, to collect the 
taxes. 

The collector's warrant is his only guide. The lists com
mitted to him are denominated "residents" and "non-resi
dents." The law points out a duty distinctly as to each. If 
the collector is to look out of- his warrant to determine the 
question of proprietorship of land, he must settle the title cor
rectly at his peril, or the tax cannot be collected. 

Where shall the collector go for information ? If to re
gistry of deeds, he may find conflicting claims between resi
dents and non-residents. 

Who shall aid him ? Must he file a bill of interpleader? 
He finds no tribunal having jurisdiction. 

It was not intended by the Act of 1844, to repeal R. S. c. 
54, ~ 51, 54. If this Act is in force, then the terms " occu
pant" and " tenant in possession" and of "resident proprietor" 
must be construed as having the same signification for the 
purposes of the tax acts. 

Cutting, for defendant. 
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TENNEY, J. -The land lln controversy was mortgaged by 
John E. Marshall to the Penob~cot Mill Dam Company, on 
September 10, 1834; and this mortgage was assigned to the 
tenant, in July, 1835. A publication to foreclose the mortgage 
was duly made and recorded as early as November 4, 1839. 
A writ of possession was issued on February 19, 1844, upon 
a judgment in favor of the tenant against Marshall, recovered 
at the term of the Supreme Judicial Court, begun and holden 
in the county of Penobscot, on the fourth Tuesday of October, 
1843. Marshall was in the occupation of the premises, dur
ing the years 1840, 1841, 1842 and 1843, and the taxes there
on for each of those years were assessed to him as a resident ; 
and also for the year 1844. The tenant resided in Mount 
Desert till some time in the -winter of 1846, when he removed 
to Bangor. On January 9, 1844, he gave a written lease of 
the whole of the premises to one Chapman, who went imme
diately into the occupation of one-half the lot, ancl one-half 
the house standing thereon, and Marshall continued to occupy 
the other portion, till the early part of May, 1844. The de
mandant claims title to the land by virtue of a sale to him by 
the collector of taxes, for the city of Bangor, made on June 
22, 1846, to obtain a balance of the taxes thereon, so assessed 
to Marshall for the year 1844. 

On May 8, 1846, the collector posted up written notices to 
the resident owners and proprietors of land and real estate in 
the city of Bangor, whose taxes thereon had not been paid, 
that the same, which was particularly described, including that 
in dispute, were taxed for city, county and State taxes, in lists 
committed to him, for the year 1844, and that unless the taxes 
and intervening charges should be paid on or before the 
twenty-second day of June, 1846, so much of the real estate 
described, would be sold at auction, as would be sufficient to 
pay the taxes and charges ; but the notices gave no informa
tion of the date of the assessment, or for what period after the 
date thereof, the taxes had remained unpaid. 

The land was advertised and sold as belonging to a resident 
proprietor, and not otherwise; it is therefore insisted that the 
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sale and the collector's deed, cannot be effectual to pass the 
title to the demandant. By the tenth section of chap. 123 of 
the statutes of 1844, a lien is created upon real estate belong
ing to resident proprietors, for all taxes legally assessed there
on ; which lien shall continue in full force until the payment 
of the taxes.! By R. S. chap. 14, sect. 51, the assessors are 
at liberty to a;sess improved lands to the tenants in possession 
or to the owners, and by the 54th section, if the assessors shall 
continue to assess any real estate to the person, to w horn it 
was last assessed, the assessment shall be valid, though the oc
cupancy or ownership may have been changed, unless previous 
to the last assessment notice of such change shall have been 
given. The tax upon real estate may therefore be legal, not
withstanding the person to whom it is assessed, may have been 
only a tenant in possession, or may have parted with all his 
interest in the land taxed, before the assessment ; but whether a 
lien is created by a tax upon land belonging to a non-resident, 
assessed after the removal from the possession, of the person to 
whom it was properly assessed at a previous time, does not 
necessarily depend upon the validity of the tax itself. It may 
as a tax be valid, and may be collected of the person against 
whom it was assessed, and still one which cannot be legally 
enforced in all the modes provided by the statute for the col
lection of taxes. This lien extends to land belonging to resi
dent proprietors, and the provision of the statute does not m 
terms embrace other lands. 

When the lands of non-resident proprietors are taxed as 
such, the modes of advertising the sale for the collection of 
the taxes are very different and intended evidently to convey 
actual notice to the owners, though living in other towns and 
at a distance from the premises ; but the notices of sales, for 
the purpose of obtaining payment of taxes assessed to resi
dent proprietors, are not required to extend beyond the limits 
of the town where the land is situated. Prom the language 
of the statute it may well be doubted, whether land actually 
owned by a non-resident proprietor at the time of the assess
ment of the tax thereon, though legally taxed to a person 
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who is resident in the town, can be transferred by a sale made 
under the statute providing the mode for making effectual 
the lien upon resident proprietors. But it does not become 
essential to the final disposition of the case, that this ques~ 
tion should be decided. 

To constitute a valid sale for the non-payment of taxes, all 
the steps required by the statute must be taken. The pro
vision under which the sale in this case was attempted to be 
made, is in these words, "if any such tax shall remain unpaid 
for the term of nine months from the date of the assessment, 
the collector may give notice of the same, and of his inten
tion to sell so much of the real estate, on which said tax was 
assessed, as may be necessary for the payment of the tax and 
all charges, by posting notices thereof," &c. 

In order that the sale and the deed made by the collector 
should pass the title to the land, before the notices required 
can have effect, it is necessary, that there should be a tax 
upon the land sold, that nine months should elapse after the 
date of the assessment of that tax, and that it should then re
main unpaid. Without all this, the collector cannot legally pro
ceed in any of the measures to make effectual, in the collec
tion of the tax, the lien, which may be upon the land of a 
resident proprietor. But if they do all exist, "the collector 
of taxes may give notice of the same, and of his intention to 
sell," &c. Can it be said, that the notice may be limited to 
any one of these facts, or to more than one and less than all ? 
If the reference is not to all, to which does it apply? No 
satisfactory answer it is believed, can be given, excepting, that 
the notice must state affirmatively each of these particulars. 

The manifest purpose of this requirement was not only to 
let the party charged with the tax know, that there was such 
a tax against him, and unpaid, but that his delinquency had 
continued so long after the date of the assessment, that the 
law authorized proceedings, in the manner prescribed, to ob
tain the sum required, from the land, upon which the tax was 
based. Without such notice, which is of substantial utility to 
the person, against whom the tax remains undischarged, he is 
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not informed, in the manner which the Legislature have provid
ed, that he is exposed to the costs, which will arise from an 
attempt to obtain the tax from the land itself. The notices 
posted up, previous to the sale, in this case, were defective in 
omitting to state that which the statute has made a pre
requisite to a legal sale, and the title did not pass to the pur
chaser. 

Plaintiff nonsuit. Judgment for defendant. 

NoTE. - w·m,Ls, J. being engaged in court in another county, did not sit 
in the hearing of this case, and took no part in the decision. 

McPHETRES versus HALLEY's E.recutor. 

If, upon a promissory note, a demand of payment was seasonably made on 
the maker, and the indorser afterwards promises to pay it, having full 
knowledge whether notice of the maker's default had or had not been 
given to him, the legal inference is, that the notice was duly given. 

Of the proofs, which might properly authorize a jury to find that tho in
dorser had such knowledge. 

In computing the four years, in which suits may be brought against an exe
cutor, the period is not to be reckoned, during which his official action is 
suspended by an appeal from the decree appointing him to that office. 

AssuMPSIT, upon a negotiable note, dated in 1833, payable 
at four months, brought by the indorsee against the executor 
of the indorser. 

Under the general issue, testimony was offered and sub
mitted to the consideration of the court, with power to draw 
inferences as a jury might. 

rrhere was also a plea of limitations under R. S. c. 120, <§, 

23, and c. 146, <§, 29. The facts pertaining to both pleas are 
presented in the opinion of the court. 

Washburn, for the defendant. 
There was no proof that the testator, when making the 

promise, if any, had knowledge of the want of notice to him
self; and the law cannot infer such notice. He might have 
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erroneously supposed notice to have been left at his house. 
18 Maine, 137 ; 6 Mete. 

His engagement at the time of the indorsement, with his 
subsequent declarations, can amount to no more than a waiver 
of demand and notice, upon a proviso that, after a failure to 
collect of the maker, there should be a seasonable and proper 
demand and notice. 

The action is barred by the statutes of limitation. The 
original decree was confirmed ; the bond and the notice and 
the perpetuation of it, were held valid. No new decree or 
new requi~ements were made by the upper court. The effi
cacy of the bond was never suspended. Suits against this 
same testator were adjudged to last, and to carry cost, during 
the proceedings under this appeal. Hydes v. Webster, and 
Hobbs v. Webster, not reported. 

Where an action may be legally brought against one as 
executor, and where he continues liable to the suit, the stat
utes of limitation must begin to run at the date of the writ. 
In this construction there is no chance for wrong. If the de
cree be confirmed, all is well ; if not confirmed, new suits 
must be brought. 

Wilson, for the plaintiff. 

SHEPLEY, C. J. - The first question presented for con
sideration is, whether the action is barred by the statutes of 
limitation, chap. 120, sect. 23, and chap. 146, sect. 29, which 
provide that no executor or administrator, who has given bond 
and notice of his appointment according to law, "shall be ~eld 
to answer to the suit of any creditor of the deceased, unless 
it shall be commenced within four years from the time of his 
giving bond as aforesaid,,, 

The (acts as presented by the report are, that the will of the 
testator was approved, and that letters testamentary were 
granted by the Probate Court on January 9, 1838 ; that the 
defendant filed his bond, bearing date on November 16, 1837, 
and gave notice of his appointment on January 9, 1838, which 
was perpetu~ted on the last Tuesday of the same month. An 

VOL. XXXII. 10 
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appeal was claimed and the reasons assigned therefor were 
filed on October 3, 1838, which was regularly entered in this 
court, and continued until its October term in this county, in 
the year 1844, when the decree of the court of probate was 
affirmed. The case was brought forward on the docket of the 
June term, next following, and a similar entry was made. 
This suit was commenced on September 17, 1846. 

If the regular course of proceedings had not been varied by 
statute provisions, an appeal from a decree approving a will 
could only be made immediately, and no letters testamentary 
could be granted, or bond taken, until the appeal hag been de
termined, and the case had been remanded for further proceed
ings. In such case, the four years would commence from the 
time of giving the bond. The statute having authorized an 
appeal by any person aggrieved, within thirty days after the 
decree, and by any such person beyond sea, or out of the 
United States, having 110 attorney within the State, within 
thirty days after his return or appointment of such attorney, 
the court of probate cannot be informed, whether an appeal 
will or will not be made ; and it mnst proceed to grant letters 
and to take a bond in the usual course. The validity of 
these must depend upon the decision of the appellate court. 
By an affirmance, the whole prior proceedings become valid 
and effectual. No new bond would be required or taken. By 
a reversal, the proceedings before the appeal become invalid so 
far, as they are not confirmed by the provisions of the statute, 
chap. 106, sect. 44. During the pendency of the appeal, the 
prior proceedings remain in suspense. 

If a construction should be adopted, that the statutes of lim
itation commence to run only from the time, when the decree 
has been affirmed, the result might be that an executor, who 
had waited for the four years to expire, and had then. closed 
his duties under a decree for a distribution of the balance in 
his hands, might be subjected to suits by creditors of the tes
tator ; for it might happen, that a person beyond sea, or out of 
the United States having. no attorney within the ~tate, might, 
after the term of four years had expired, appear and claim and 
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prosecute an appeal, and thus afford an opportunity for the 
commencement of suits, which would not be barred by the 
statutes of limitation until four years after the decree had been 
affirmed. If a construction should be adopted, that the words 
of the statute ,: from the time of giving his bond aforesaid," 
must under all possible circumstances limit a creditor to the 
commencement of his suit within four years after the bond 
was actually given and approved by the Court of Probate, 
when the executor had given notice according to law, the re
sult would be that the plaintiff, in this case, and others simi
larly situated, could never have safely commenced an action 
against the executor to recover a debt justly due from the 
testator. Suits should not be commenced within one year 
after the executor is authorized to act. Before that time had 
elapsed, an appeal had been claimed and prosecuted, which 
operated by statute, chap. 105, sect. 32, to suspend all further 
proceedings, in pursuance of the decree approving the will, 
until the appeal was determined. 

If the decree of the Court of Probate had been reversed 
the defendant would have ceased to be executor, and any suit 
commenced against him during the pendency of the appeal 
would have been defeated. 

It must be obvious, that the Legislature never intended to 
produce such results as either of the supposed constructions 
might not uufrequently exhibit. The intention is clearly per
ceived to have been to allow an executor or administrator one 
year after his appointment, to ascertain the amount of assets, 
and to pay or adjust demands without incurring the expense 
of suits, and to allow the creditors three years after that time, 
and no more, except in case of the de~th of a party as pro
vided for in c. 146, <§, 13, for the commencement of suits, 
when there had been legal notice given of the appointment of 
the executor or administrator. 

In cases of appeal, under the provisions of the statutes, these 
intentions can be carried into effect only by considering, that 
in estimating the four years named in the statutes of limita
tion, the time, during which ~r.e official action of the execu-
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tor or administrator is suspended by an appeal, is not to be 
reckoned. By this construction the intention of the Legisla
ture will be carried into effect and the rights of all parties as 
designed to be regulated by statute will be preserved. This 
construction being adopted, the action in this case is not bar
red by the statutes of limitation. 

It remains to consider the case upon the merits. The tes
tator appears to have been indebted to the plaintiff by note 
given for the purchase money of a piece of land, and to have 
induced him to surrender it, and to accept the note in suit 
with his indorsement in blank upon it, stating to him, " that 
if he did not collect it of Butler, he would pay it." 

Whether a demand was legally made, must depend upon 
the credibility of the testimony of Butler. In his deposition, 
regularly taken, he says, "the first demand was made by James 
l\kPhetres on the day the note fell due. He had it with him 
and showed it to me." An affidavit of the same witness was 
subsequently taken by the defendant without notice to the 
other party, in which the witness says, " it was presented to 
me in the spring after I gave it, but by whom I do not now 
recollect. I do not remember at what time in the spring it 
was. I do not now recollect, that said note was presented to me 
at any other time." This affidavit can have no other opera
tion, than to affect the credibility of the testimony contained 
in the deposition. The witness does not state, that he was in 
error, when he formerly testified, or that he wished to correct 
any statement then made. The language used in the affida
vit is peculiar, that he does not now recollect the material 
facts stated in the deposition, that the note was presented to 
him by the plaintiff on the day, when it became payable. 
The opposite party had no opportunity to know, under what 
circumstances it was obtained. ·when the credibility of tes
timony is to be impaired or destroyed by a contradictory state
ment made by the witness, it ought to appear to have been 
made to correct the former testimony, or that the witness was 
as favorably situated to recollect and state the facts, as he was 
when he testified. · 
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If the demand be considered as proved, there is no proof, 
that notice was given to the indorser. There is proof, that 
the testator, long after the note became payable, and when he 
must have known whether he had received notice of non
payment, repeatedly promised to pay the note. There is testi
mony also, from which a jury might be authorized to infer, 
that the testator, when these promises were made, knew the 
whole facts respecting demand and notice, for he appears to 
have had a conversation with the maker after the note had 
become payable, and to have urged him to pay it, stating to 
him, that if he did not, he should have to pay it, as he had 
agreed to make it good to the plaintiff. A promise to pay, 
with a knowledge of all the facts, would bind the indorser, 
although there had been no legal demand or notice. 

It is further insisted in defence, that there is proof, that the 
note has been paid. The only proof on this point is, that the 
plaintiff, when examined on oath as a poor debtor in the 
latter part of the year 1840, or in the former part of the year 
1841, stated, that he had no notes or accounts against any 
persons. 

Butler, the maker, states, that he never paid it. It appears, 
that the testator had not, as indorser, paid it as late as the 
spring of 1837, and he appears to have died during the au
tumn of that year. The plaintiff appears to have been the 
holder of the note in the years 1837 and 1844. He might 
have been at those times the holder and owner of the note, 
and yet not have been the owner of it, when he was exam
ined in 1840 or 1841. His declaration on oath may have 
been true and the note may not have been paid. There is, 
therefore, no satisfactory proof of payment. 

Defendant defaulted. 
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SARGENT versus INHABITANTS OF HAMPDEN. 

An action at law cannot be sustaine<.l upon an award 0f referees, made under 
a submission of the parties, in the form prescribed in R. S. c. 138, § 2. 

The remedy is only by pursuing the course, specified in the submission itself. 

DEBT upon an award of referees, rendered upon a submis
sion made in the form provided in R. S. c. 138, <§, 2. The 
referees awarded that the plaintiff should recover $500, dam
age, with cost. 

By a written agreement, the report of the referees was made 
to this court, instead of the District Court. The case was 
dismissed by this court for want of jurisdiction. 29 Maine, 
70. 

The year, allowed in the submission for returning the 
award to the District Court, having expired, this action is 
brought as upon a submission and award at the common law. 

Knowles, for the plaintiff. 
The award is good at common law. 
The form of a submission at common law is immaterial. 

It may as well be that prescribed by statute as any other. 
The condition of acceptance may be rejected as surplusage. 
But here was a written agreement of the parties, waiving 

the right which either had of having the award returned to 
the District Court, and agreeing to have it returned to a 
court having no jurisdiction. This is equi1mlent to an agree
ment not to have the award returned to any conrt, leaving 
the plaintiff to his remedy at common law. 

'rhis waiver destroys the character of the submission, as 
a statute submission. The agreement is effective for a cer
tain purpose. One party should not have the sole benefit 
from it, "While the other party suffers. It was never intended 
by the parties to destroy the award. Should uot, then, tho 
plaintiff have the benefit of the situation in which the award 
1s left, by the mutual and concurrent acts of the parties ? 

Appleton, for the defendants. 

How ARD, J. -The report of referees, on which this action 
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is founded, was made to this court, and rejected June t'erm, 
1848. Sargent v. Hampden, 29 Maine, 70. 

The facts of that case are facts in this. It was there held 
that this court had not the power, even by the consent of the 
parties in writing, to receive and accept an award of referees, 
made under a submission entered into before a justice of 
the peace, conformable to the Revised Statutes, chap. 138, 
sect. 2. 

The agreement of submission was duly executed on April 
27, 1846, and provided that the report of the referees, "being 
made within one year from this day, to the District Court for 
said county of Penobscot, the judgment thereon shall be final." 
'I'heir report was never made to the District Court, and, of 
course, no action has been taken upon it in that court, either 
to " accept, reject, or recommit the same for further considera
tion," or to enter judgment thereon. R. S. chap. 138, sect. 
2, 9. After the lapse of one year from the date of the agree
ment, it ceased to be binding upon the parties, and the pro
ceedings under it, not having been matured, or conformable to 
the statute, became inoperative and void. 

The report cannot be treated as an award at common law, 
without annulling the agreement of the parties, and substitut
ing in its place a new and different contract. As an award 
at common law, it would not be subject to the supervision of 
the District Court ; nor could the parties avail themselves of 
the right to object to its acceptance for any cause, or to ex
cept to the, directions of that court, respecting it. All these 
were positive rights, secured to the parties under their contract 
of submission, which the law must regard and protect. The 
Inhabitants of Deerfield v. Pliny Arrns, 20 Pick. 480. 

P laintijf' nonsuit. 
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SUTHERLAND versus JACKSON. 

\Vhere a plan, made by a proprietor of land, delineates a street with lots ad
joining the same, and he conveys one of the lots by its number, the Jee 
which the purchaser takes is limited to the lines of the lot, as exhibited on 
the plan, and does not embrace any part of the street. 

Such a conveyance, however, gives to the purchaser, by implication or es
toppel, a right of way in the street. Any erection made upon the street, by 
which his use of it for a passage way is obstructed, is an invasion of his 
right. 

Until au easement in the street has been acquired by the public, through the 
act of the municipal authorities or otherwise, he may treat such invasion 
of his right, as a private nuisance, and maintain an action for the damage. 

In such an action, the defendant, by his pleadings, may bring the plaintiff's 
title into question. 

The action may therefore be brought originally into the District Court, with 
a recovery of full costs, though the damage- recovered should not exceed 
twenty dollars. 

CAsE, for obstructing a passage way, to the injury of the 
plaintiff. 

The following diagram may be of use rn illustrating the 
points discussed. 
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being part of the fifty acre Emery land. In his deed, lot No. 
30 was described as commencing at the distance of 25 feet 
from the south line of the Emery lot. The plan exhibits a 
space 50 feet wide, reserved for a street, on the south of No. 
30, having been laid, half on the Emery lot, and half on the 
adjoining lot. The deed described the lots No. 29 and 30, as 
being each 54f feet wide, and the plan so represents them, ex
clusive of any part of the fifty feet marked for the street. 
,. The defendant purchased the fifty acre Emery lot, "except
ing the two small lots," No. 29 and 30, which the plaintijf 
had formerly _purchased. After the space, marked on the plan 
for the street, had been used a few years by the plaintiff and 
others for a passage way, the defendant erected a house upon 
that part of it which lay, (north of the dotted line,) within the 
exterior limits of the original Emery lot. The case was sub
mitted upon the evidence; judgment to be rendered according 
to lPgal rights. 

Kelley and JvlcCrillis, for the plaintiff. 
1. The fee in the plaintiff extends to the centre of the 

street. 19 Pick. 250; 20 Pick. 291; 2 Mete. 457; 21 Pick. 
2'92; 13 Maine, 329. 

2. But if not so, he had a right of way there. 
138; 17 lVIass. 413; 20 Wend. 149; 3 Kent, 
Maine, 76. 

A. W. Paine, for defendant. 

10 Pick. 
433; 18 

1. If the plaintiff had the fee to the centre of the street, 
his action is misconceived. It should have been trespass. 
Fenner v. Shelden, 11 Mete. 526. 

2. The description in the deed expressly excludes the street, 
by commencing 25 feet from the line. Howard v. Hutch
inson, 1 Fairf. 347 and 348 ; Tyler v. Hammond, 11 Pick. 
213. 

Though a deed refers to a plan, yet if the description is 
partly given differing from the plan, this will vary the plan ac
cordingly. I-Ioward v. Hutchinson, supra ; Parker v. Prarnr 
ingham, 8 Mete. 266. 

VoL. xxxn. 11 
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In cases of conveyance by number on a plan, the fee of the 
street remains in the former owner. 39th Street, 1 Hill, 191 ; 
29th Street, ibid. 189. 

"The foe," says Kent, "remains in vendor." 3 Kent's 
Com. 433, note. 

The fee in the street did not pass by the description. If it 
passed at all, -it was as being appurtenant. But land cannot 
pass as appurtenant to land, though a right of way may. 
Tyler v. Hammond, 11 Pick. 214; Jackson v. Hathaway,., 
15 Johns. 447. 

A deed of land adjoining a street, with the appurtenances, 
doe.snot pass the fee of the street. Jackson v. Hathaway, 
.supra; Harris v. Elliot, 10 Pet. 25. 

The doctrine that the fee of a street passes by a deed of 
land bounded by it, or laid down on a plan, is only applicable 
to highways. Passage ways and private ·ways do not come 
within the principle. Johnson v. Anderson, 18 Maine, 76; 3 
Kent's Com. 433 and 434; 21 Pick. 292. 

Neither did the plaintiff, by his deed, take any right of 
way. 

1. It was not necessary, as his lot was accessible from the 
county road, to which it was contiguous. 

2. The appropriation of the street, indicated by the plan, 
was a dedication to the public. It is then the right of the 
public, which has been invaded, and the remedy, (if any,) 
should be by indictment. 

,v ELLS, J. - One of the grounds, upon which the plain
tiff claims to maintain this action, is that by the deed of the 
proprietor under which he holds, he obtained title to the centre 
of the street or way. In this State a grant of land bounded 
on a highway carries the fee to the centre of it, if there be 
no words to show a contrary intent. Johnson v. Anderson, 
18 Maine, 76. The exact width and length of the two lots 
are specified in the deed, and it does not appear, that lot num
bered thirty extends into the street, allowing to it the full 
width named in the deed. But the lots are conveyed by a 
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plan, and by the copy of the plan, furnished to us, it does not 
appear that the lot last mentioned embraces any part of the 
way. The southern line of the lot separates it from the way. 
Whether that is regarded as the line of the lot, or the line of 
the way, or both, it clearly delineates the limits of each, and 
a conveyance of the lot by the plan does not carry the fee to 
the centre of the ,vay, for in order to have that effect, the 
grant must extend beyond the southern line of the lot as laid 

·· down on the plan. The boundary of a lot by a wall or fence 
would limit the grantee to it, although it might also be the 
boundary of a road. The same rule of construction must 
apply to a line on a plan. 

Bnt a street is laid down on the plan adjoining the plain
tiff's land, and the conveyance is according to the plan. The 
fair construction of the deed must be, that the proprietor in
tended the street for the use of the grantee, and those who 
might purchase land adjoining it. He exhibited to the pur
chaser the advantages attendant upon the grant, and not only 
sold him the land, but the land as it is described upon the 
plan, ,vhere there appears to be a street, in which it would 
not have been unreasonable for him to have understood, that 
he was to have an easement. And such appears to be the 
fair interpretation of the language employed in the convey
ance. This case falls within the principle, which was decid
ed in Van O'Linda v. Lothrop, 21 Pick. 292, where it was 
held, that a grant of land bounded on a street, the soil of 
which belonged to the grantor, though it did not convey the 
fee in the street by the terms of the grant, yet the grantee 
acquired a right of way in the street by implication or estop
pel. In that case, the deed described the land as bounded on 
the street, in this it is conveyed according to the plan, which 
represents the land as adjoining the street,· and the plan is in 
contemplation of law a part of the deed. So also in New 
York, if a lot be sold bounded on a street as designated on a 
map of the city, or of the owner's land, the purchaser takes 
the lot with the indefeasible privilege of a right of way in 
the street as an easement. 
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The fee of the street remains in the vendor, but subject to 
the easement, and the value of his fee is but nominal. 3 
Kent's Com. 433, and cases there cited; 1 Hill, 189 and 191. 
The plaintiff must be considered as entitled to a right of way 
in the street delineated on the plan as adjoining his land. 

It follows necessarily, that if the plaintiff has a right of 
way he may exercise it. When the municipal authorities 
may think proper to open the street, whether the ve11dor or 
his grantee of the fee of the street can recover '-'-nages, or 
whether the sale would, under the circumstances, be consider
ed a dedication of the street to the public so far as to pre
vent a recovery of damages, it is not now necessary to in
quire. The proprietor may at any time open the street, but 
if he does not do so, and it is not done by the public authori
ties, the purchaser is not precluded from the use of tho ease
ment, but may exercise the right as soon as it has accrued to 
him, if there be no restraint imposed upon him in the deed. 

But as the plaintiff's right consisted in the use of the way, 
no detriment could arise to him until he was obstructed in 
such use. The defendant claiming under the proprietor could 
cultivate the land designed for a street, or devote it to any 
lawful purpose, without being liable to the purchaser while 
he manifested no disposition to use it. When the plaintiff 
undertook to use the street, he had the right to do so without 
obstruction, and such obstruction would constitute his ground 
of injury and claim for damages. 

When this case was presented to the consideration of this 
court at a prior time, upon exceptions to the rulings of the 
Judge of the District Court, it then appeared by tho excep
tions, that the street had never been opened or used. But by 
the testimony now presented it does appear, that the street or 
a part of it, had been used several years before the defend
ant erected his house upon it, and, as we understand, the 
plaintiff and others had participated in its use. The house 
built by the defendant was from fifteen to eighteen feet wide, 
and twenty-eight feet long. No one can doubt that such a 
house would very materially obstruct the ordinary and daily 
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use of the street, and impede the plaintiff in the actual use of 
his right of passage. 'I'he evidence does not disclose very 
clearly the degree of the injury done to the plaintiff, but it 
is to be inferred from it, that he sustained some .. 

For the injury done to the plaintiff by obstructing his pas
sage over the way, he can maintain an action and recover 
damages. It is a mere private nuisance. Shaw v. Cummis
ky, 7 Pick. 76; Kent v. Waite, 10 Pick. 138 ; Parker v. 
Smith, 17 Mass. 413. If the way was a public one, so that 
its obstruction would be a public nuisance for which an in
dictment would lie, the plaintiff could sustain no action with
out proof of particular and special damages not common to 
others. Coke Lit. 56, a ; Herbert v. Groves, 1 Esp. 148. 
But the way in the present case is a private one, and accord
ing to the case of State v. Sturdivant, 18 Maine, 66, no in
dictment could be sustained for obstructing it, and the plaintiff 
would have no remedy in a court of law unless he could 
maintain an action for damages. 

From the want of more definite proof in relation to the 
amount of damages, it is apprehended, that the principal ob
ject of the plaintiff in bringing the action is to have the ques
tion of his right to the use of the way settled ; they will 
therefore be but nominal. 

According to the agreement of the parties, a default must be 
entered, and the damages are fixed at one dollar, but according 
to the decision of this court in the case of Morrison v. Kit
tridge, 32 Maine, 100, the plaintiff will be entitled to full costs. 

"\V1LsoN versus Honns. 

\Vhethcr a writ has been indorsed, must be determined by an inspection of 
the writ itself, if to be found. 

In a suit against one as indorser of a writ, the docket entry, together with 
t}rn extended record of the original action, both stating that the defendant 
indorsed the writ, is not sufficient evidence of that fact. 

SuIT against the defendant, as indorser of a writ, brought 
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by one Taylor against this plaintiff, upon which costs had 
been recovered against Taylor. The officer's return upon the 
execution proved the avoidance and the inability of Taylor. 

The plaiptiff introduced, though objected to, the docket 
entry and the record of the suit, Taylor v. lVilson, by both 
of which it appeared that Hobbs had indorsed said writ. The 
writ itself, introduced by the plaintiff, showed the name, not 
of the defendant, but of another person, as indorser. 

The clerk of the court then testified for the plaintiff, that a 
new indorser on the writ, Taylor v. Wilson, had been or
dered by the court, and that, immediately, before the cause 
was opened to the jury, Mr. Hobbs said he would become the 
indorser, and that thereupon he, the clerk, made the entry upon 
the docket, without any special order so to do. 

Wilson, for the plaintiff. 

Hobbs, for the defendant. 

TENNEY, J. -The indorsement of a writ, when required, 
must be made before the entry of the action in court. R. S. 
chap. 114, sect. 16. Whether it was indorsed or not, must be 
determined by inspection of the writ itself, if it is to be 
found. If pending any suit, the indorser should, in the opin
ion of the court, be insufficient, they may require that a new 
indorser should be furnished, who is sufficient. If the order 
of court, that a new indorser shonld be furnished within the 
time given, is not complied with, the suit is to be dismissed 
with costs for the defendant. R. S. chap. ] 14, sect. 20. 'l'he 
evidence that the new indorser has put his name upon the 
writ, must be the same as that of the original indorsement. 
The proceedings of the court on the question, whether a new 
indorser should be ordered or not, should be recorded. But it 
is not important that the fact, that the indorser who was of
fered and deemed sufficient, has actually made the indorse
ment upon the writ, should be made a subject of record. A 
time may be given by the court, extending beyond the ad
journment of the term without day, in which it may be done ; 
and the indorsement may be made out of court, and when the 
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clerk or court may have no knowledge of it, and if made, is 
effectual. A record of this fact, not being necessary for its 
validity, the statement of it upon the record book is not that 
high species of proof, which is understood in its technical 
sense to be record evidence, and such as is conclusi;,e, not sub
ject to explanation or contradiction. The party sought to be 
charged as an indorser, notwithstanding this statement, is al
lowed to require proof by inspection of the writ itself, that his 
name is upon the writ, and if it purports to be there, that it is 
his, genuine signature, or authorized by him. 

In this case, the writ being introduced by the plaintiff, was 
found not to have the indorsement of the defendant upon it, 
but that of the original indorser, and the action is not main-
tainable. Judgrnent for the defendant, for his costs. 

THOMPSON versus TowLE. 

A vendor of personal property impliedly warrants the title. 

As a general rule, he cannot be a witness, in support of a suit, in which his 
vendee is attempting to recover for the value of the property against a third 
person. 

His interest is not balanced, although such third person, in a suit by him
self against the witness, had, without the consent of the witness, given cred
it for the property, and taken his judgment only for the balance of his 
claim, 

ExcEPTIONS from the District Court. 
Assumpsit to recover for a bonnet, alleged to have been sold 

to the defendant. 
The plaintiff offered :Mrs. Page as a witness. Though ob

jected to, she was admitted. Her testimony was that, as 
agent for the plaintiff, she sold the bonnet to the defendant ; 
that it was the plaintiff's property ; that, in 1846, she pur
chased articles of the plaintiff, among which was this bonnet, 
in her own name and on her own credit; that, in 1847, she 
mortgaged the same property to the plaintiff to secure the 
purchase money ; that she was, in the mortgage, appointed 
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his agent to sell the goods ; that this smt 1s brought by 
his direction ; that she is the wife of Samuel Page, with 
whom she lives, and who permits her to do business for her
self and to use his name when necessary; and that the mort
gage was signed by herself in her own name and also in his 
name with his consent. The mortgage was received in evi
dence by consent. 

The defendant proved that, after the service of this writ 
upon him, he sued said Samuel Page on an account, in which 
he credited Page for this bonnet, and recovered judgment for 
the balance only. 

The verdict was for the plaintiff, and the defendant ex-
cepted. 

Wilson, for the defendant. 

Kelley and McCrillis, for the plaintiff. 

W ELLs, J. - According to the case of Paine v. Tucker 
.S,· al. 21 Maine, 138, the authority of Mrs. Page to execute 
the mortgage, it being an instrument under seal, and not 
made in the presence of her husband, Samuel Page; could 
not be proved by parol evidence. Her testimony would not 
be sufficient to show a valid execution of the mortgage. But 
the defendant subsequently offered it in evidence, and by the 
agreement of the parties it was received. Her testimony 
therefore respecting its execution was rendered immaterial. 
But aside from the question of her authority to make the 
mortgage, her evidence tended directly to establish the title of 
her husband to the property em braced in it. In the sale of 
personal property there is an implied warranty of title on the 
part of the vendor, aud he cannot be a witness for his vendee 
in an action involving the title, on account of his interest to 
sustain it. As the husband could not be a witness for the 
plaintiff to sustain his title to the property, neither could the 
wife, because they have a community of interest. 

The title having passed to the plaintiff by a mortgage, 
does not make the witness any the less interested, for if the 
plaintiff recovers, then the debt, to secure which the mortgage 
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was given, is satisfied pro tanto_. and if he fails of recovering 
on the ground that tho mortgagor did not own the property, 
the debt would remain unpaid to that extent. 

Ent it is contended by the plaintiff's counsel, that the inter
est of the witness is balanced. There does not appear to be 
any claim made, except for one item, the other having been 
returned. After the commencement of this snit, the defend
ant brought an action against Samuel Page, gave him credit 
for the article in dispute, without having purchased it of him, 
and took judgment against him for the balance due on ac
count, by default. 

If the plaintiff recovers, the defendant will not be at liberty 
to commence an action against Samuel Page to recover back 
the amount of the item credited. That credit must remain 
until the judgment is reversed. And the defendant having 
commenced his suit and voluntarily given the credit, with a 
full knowledge of the plaintiff's claim, and without any fault 
on the part of Page, would probably find it difficult to obtain 
a review of that action, and an amendment, by striking out 
the item credited in his account. The liability of Page to the 
plaintiff, if he fails in his snit, owing to a defect in the title of 
Page, is certain, but if the defendant fails, it is not equally so 
as to him ; it is in reality altogether uncertain, for it would 
depend upon the success of the defendant in obtaining and 
prosecuting a review. The interest of the witness was not 
therefore balanced, and she was incompetent. And as a new 
trial must be granted for this cause, it becomes unnecessary to 
consider the other question in the case, in relation to the refu
sal of the Judge of the District Court, to entertain the motion 
made concerning an indorser of the writ. 

Exceptions sustained, and new trial granted. 

VoL. xxxu. 12 
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LEw1s versus PRESIDENT, &c. OF THE EASTERN IlANK. 

The directors of a bank have authority, in behalf of the corporation, to re
lease a person, whom they propose to call as a witness, 

The cashier of a bank, being released, is a competent witness for the bank 
to prove, that through a mistake, ho had given too large a credit to a de
positor, in the bank book, made for him by the cashier. 

Assm1PSIT. The plaintiff was a depositor in the defend
ants' bank. He introduced his bank book, in the handwriting 
of the cashier, in which he had been credited on deposit 
$604,61; but a few days after that credit ha<l been given, the 
cashier altered its amount to $504,61, when having occasion 
to make a new entry on the book. 

This snit is brought to recover the difference, $100. The 
directors, in behalf of the bank, discharged the cashier, 
without any consideration, by giving him a release un
der the seal of the corporation, and he was admitted as a 
witness, against the plaintiff's objection, and testified, that in 
making the first entry, he, by mistake, credited the plaintiff 
too large a sum by $100. 

If the cashier was rightfully received as a witness, the 
plaintiff agreed to become nonsuit ; otherwise the defendants 
to be defaulted. 

A. JV. Paine, for plaintiff. 
The cashier being really the party in interest, is not admis

sible. 1 Greenl. Ev. <§, 395. Nor is he made so by the dis
charge, introduced, because it is void, the directors having no 
authority to grant it. 

The cashier's bond is given for the benefit of the stock
holders and depositors, and the directors have no power to 
discharge it, either wholly or in part, without a full consider
ation. They have no right to make donations or misappro
priate the funds of the bank in violation of law and its rules. 
R. S. c. 77, ~ 2L1; Frankfort Bank v. Johnson, 24 Maine, 
502; Salem Bani; v. Olouccstcr Bank, 17 Mass. 29, 30; 
Wyman v. H. o/ A. Bank, 14 Mass. 63. 
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They cannot authorize the payment of money which they 
do not owe. AngPll & Ames on Corp. 294, c. 9, ~ 9, 2." 

The question of admissibility is to be determined by the 
facts existing in proof at the time the witness is offered. In 
this case, plaintiff had proved his claim. Against this claim 
the stockholders and depositors had a full indemnity in the 
cashier's bond. This was of value, and could no more be 
given away than a note of hand or bag of coin. 

The directors are quasi trustees, charged with the trust of 
controlling and guarding the money of the bank and superin
tending its profitable investment. Their powers are necessa
rily limited to the means of effecting this object. Whatever is 
inconsistent therewith they have no right to do. 

The cashier had an interest in the judgment. 
Even though the witness be admissible, the evidence which 

he offered is not. The entries on the bank book are conclu
sive, and cannot be contradicted. By no other rule can there 
be safety. 4 Johns. 377. 

Peters, for the defendants. 

,v ELLs, J. -The question presented in this case is, whether 
the cashier of a bank is a competent witness for the bank, to 
testify to a mistake made by him in entering a deposit in the 
plaintiff's bank 'book for too large a sum. 

It is agreed, that the witness before testifying, received a 
discharge, duly made under seal, granted him by a vote of 
the directors of the bank, without any thing having been 
paid by him for it. 

It is contended on the part oi the plaintiff, that the direc
tors have no power to authorize a release of the witness, 
without the consent of the stockholders. 

The directors have the care of the financial affairs of the 
bank, within the scope of its charter and the provisions of the 
statute. They can direct the prosecution or defence of suits 
involving its interests. Having such power, they possess all 
that is incident to it, and can judge of the mode and manner 
of exercising it. It became their duty to determine as to the 
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course most proper to be pursued, in relation to tho interests 
of the bank, in defending this suit. They must either release 
the witness, with a reasonable expectation that his testimony 
would enable the bank to recover, or allow the case to take 
its ordinary course, and have the question of his admissibility 
settled by law, and if a decision should be adverse to the 
bank, then commence a suit against the witness, when they 
were also probably satisfied, that he had acted honestly, but 
had merely made a mistake. They did not give away the 
property of the bank, but elected what was best, in their 
judgment, to be do1rn to protect it from loss. _1\..nd in our 
opinion, they have not exceeded their power. 

The entry in the bank book is substantially a receipt, by 
which the bank acknowledges the reception of the money on 
deposit, through the agency of its cashier. It is now \vcll 
settled, that receipts are open to explanation by parol evi
dence. This case falls within that principle, and the testi
mony is admissible for that purpose. 

It does not become necessary to decide the question of the 
admissibility of the witness if no release had been given to 
him. Plaintijf nonsuit. 

CALEF versus FosTER. 

A proprietor of lands who hacl sold certain lots, for which the pay was still 
clue to him, ancl who hacl also contracted to sell some other lots, granted a 
power, authorizing his attorney" to collect ancl receive all sums of money 
clue to him for said lands from purchasers, ancl to execute all such contrncts 
as the sales may require." Ileld, that the power clicl not authorize the attor
ney to make new contracts for the sale of other lands. 

CovENANT nnoKEN, brought 011 a sealed contract to convey a 
lot of land in Garland, if the plaintiff should pay therefor a 
fixed price, in several specified instalments. The contract 
vras executed in tho name of the defendant, by one Bartlett, 
as his attorney. 

The only question in the case relates to the authorization of 
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Bartlett to make the contract. His authority, if any, was by 
virtue of a power of attorney, under seal, in the language of 
the defendant, appointing "Bartlett to be my lawful attorney, 
and in my name to superintend and take care of my lands, in 
the town of 'Garland ; to demand and receive, sue for and re
cover satisfaction for all trespasses committed, or which may 
be committed on any of said lands, or at bis discretion to com
promise therefor ; to collect and receive all sums of money 
due to me for said lands from purchasers or from trespassers, 
and to make, execute and acknowledge all such contracts as 
the sales, suits at law, or compromises may require, and to pay 
the taxes assessed on said lands, and I hereby ratify and con
firm whatever my said attorney, Nehemiah Bartlett, shall law
fully do or cause to be done in the premises, by virtue of this 
letter of attorney." 

If said power of attorney authorized the making of the 
contract in suit, the defendant is to be defaulted ; otherwise 
plaintiff is to become nonsuit. 

A. Sanborn, for the plaintiff. 

A. W. Paine, for the defendant. 

SHEPLEY, C. J. - The question presented for decision is, 
whether the power of attorney made by the defendant on Jan
uary 20, 1840, authorized Nehemiah Bartlett to make a con
tract with the plaintiff for the sale of the land described in 
that contract. He is not expressly authorized to sell the lands 
in the town of Garland, or to make contracts for their sale, or 
to make conveyances of them. 

Such power to sell can only be implied or inferred from the 
authority conferred "to collect and receive all sums of money 
due to me for said lands, from purchasers or from trespassers, 
and to make, execute and acknowledge all such contracts as 
the sales, suits at law, or compromises may require." 

This language shows, that sales had been already made, and 
that payments therefor were to be made by purchasers. And 
the attorney is authorized to make, execute, and acknowledge 
all such contracts as "the sales" may require. The words 
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" the sales" have reference to the sales already made, being 
the ones, on which money was to be collected of the pur
chasers. 

When the amount due had been fully paid, he would be 
authorized to make, execute and acknowledge a contract, pro
viding for an absolute conveyance of the title. There is no 
indication of an intention to confer an authority, to make new 
and further sales of the lands, or contracts for such sales. 

It is said, that the presumption is, that the defendant made 
an agreement with the plaintiff for the sale of the land, and 
that his attorney executed the contract, to carry that agree
ment into effect. 

The sales referred to in the power, were such as were then 
known to have been made by some contract, on which pay
ments were expected to be made. 

No presumption can be made, that a parol contract, wholly 
inoperative, was thus made as the foundation of this contract. 
Such a presumption might as well be made in all cases, as in 
this one ; and if made, it would give the attorney an unlim-
ited power to sell the lands. Plaintiff nonsuit. 

DoLE versus •WARREN. 

An action brought by one co-surety to recover _against another a contribu
tion for money, paid after the defendant's discharge in bankruptcy, is not 
barred by that discharge, although the original obligation, on which they 
were co-sureties, was payable before the defendant petitioned to be decreed 
a bankrupt. 

The defendant's exposure to become indebted to the plaint(/! was so contin
gent and uncertain, that it could not have been proved in the court of 
bankruptcy as a claim against the bankrupt's estate. 

"Where, in a suit upon such a bond, the obligce struck out the name of one 
of the defendant co-sureties, upon a suggestion being made of his bank
ruptcy, and recovered judgment against the principal and another co-surety, 
the former co-surety is not relieved from contribution, by the obligec's 
omission further to prosecute the suit against him. 

AssuMPSIT, by one co-surety to recover contribution against 
another co-surety. 
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'11 he plaintiff and defendant and two others, in 1836, be
came sureties for one Laney, as a collector of taxes. 

In November, 1842, the defendant petitioned to be declared 
a bankrupt. An action on the bond was commenced against 
all the obligors, upon the 12th of December, 1842. On the 
13th of the same December, the defendant was decreed to be 
a bankrupt, and on the 30th of January, 18441 obtained a 
bankruptcy discharge. 

During the progress of the suit on the bond, and after said 
discharge had been obtained, the obligee struck out the name 
of the defendant, and of another of the sureties, upon sugges
tions being made of their bankruptcy;. and afterwards, in 
1845, recovered judgment against the principal and the two 
other sureties, of whom the present plaintiff was one, amount
ing to $1490,41. '11 he amount of the judgment was paid by 
a levy upon the plait1tiff 's real estate. This suit is brought to 
recover one-fourth part of that payment. 

Upon these facts, a legal judgment was to be entered by 
the court. 

Jewett and Crosby, for the plaintiff. 

Hobbs, for the defendant. 
1. The plaintiff's cause of action, if any, arose upon the 

default of Laney, which was prior to the defendant's petition 
in bankruptcy. The defendant's discharge in bankruptcy, 
is therefore, a bar to this suit. This plaintiff might have paid 
the debt before the defendant petitioned in bankrnplcy, and 
then proved his claim for contribution in the bankruptcy 
court. 

2. The discontinuance, by the obligee in the bond, as to 
the defendant, was a legal discharge from all liability on the 
bond. 

vVhen the defendant was thus exonerated from the bond, he 
could be under no liability to the co-sureties. 

TENNEY, J. -The facts reported in this case bring it with
in the principle of the cases of ·woodward v. Herbert ~· al. 24 
Maine, 358, and Ellis v. Ham, 28 Maine, 385. The claim 
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of the plaintiff was one, which might, hy possibility, exist 
at a future time, when tho defendant filed his petition to be
come a bankrupt, and when he was decreed to be such ; but 
it was then so uncertain, that it could not have been proved 
as a claim against the bankrupt's estate, and was not dis
charged by his certificate. 

The volnntary discontinuance as to ·warren by ·whitman in 
the suit, upon the bond against Laney and his sureties, cannot 
relieve him from liability to contribution. This discharge 
from the action was the act of one, who was fully empower
ed by the statute to make it, on the payment of costs, and 
could not have been controlled therein by the plaintiff. The 
obligation of the defendant to the plaintiff now sought to be 
enforced, arises under a contract entered into at the time the 
bond was executed. By becoming sureties on the bond, each 
impliedly promised all the others, that he would faithfully 
perform his part of the contract entered into by the obligors, 
pay his proportion of loss arising from the total or partial in
solvency of the principal, and to indemnify them against any 
damage by reason of his neglecting to do so. I-Iowe v. 
TVard, 4 Ureenl. 195. This contract between the sureties 
was entirely unaffected by the omission of ·Whitman to prose
cute the suit against the defendant. As long as he was able 
to obtain a jndgment against the principal, the plaintiff and 
another of the sureties, and upon that judgment received a 
payment from the plaintiff, the event had happened, in which 
the defendant had failed to fulfil his promise to the plaintiff 
and to his <lamagc. ,vhether the defendant would have been 
still liable on the bond, after the suit was discontinued, for any 
balance, which might remain due, is not a question that we 
are called upon in this action to dcciL1e. 1~he plaintiff hav
ing paid money, or its equivalent, on account of his joint sure
tyship with the defendant, is entitled to recover one quarter part 
of the same from him, according to the agreement of the 
parties. Defendant defanlted. 
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LARRABEE versus LmrnERT. • 
SAME versus SAME. 

,vhere, upon a promissory note, the plaintiff has received from the defendant 
interest above the rate of six per cent. per annum, the defendant in the suit 
upon the note, or in the suit upon the mortgage given to secure such note, is 
entitled to have such excess deducted, 

,vhere, in either of such actions, such a deduction has bee1) procured by 
proof introduced by the defendant, the plaintiff is not, but the defendant is, 
entitled to recover cost. 

iVhere insurance against fire has been effected upon mortgaged real estate, 
and the mortgagee has received the insurance money for loss occasioned by 
fire, he is to account for it, in the same manner as for rents and profits. 

If several notes, payable at d:fferent times, were secured by the mortgage, 
and have become overdue, such insurance money is to be appropriated first 
to tho payment of interest on all the notes, and the surplus is to be applied, 
so far as it ·will go, to the payment of the principal of the notes, in the order 
of their respective pay-days. 

'l'HE first of these two actions is a WmT OF ENTRY upon a 
mortgage, made by the tenant to the demandant, to secure the 
payment of his four promissory notes, of different pay-days. 

The other action is AssuMPSIT upon the note, last payable, 
which was for $ 1000. 

In both cases, the evidence was submitted to the considera
tion of the court, by whom judgments were to be entered, ac
cording to the legal rights of the parties. The facts which 
the court deduced from the e,·idence, are sufficiently stated in 
the opinions. 

Peters, for the plaintiff. 

Rowe and Bartlett, for the defendant. 

In the action of Assu111PSIT upon the note, the opinion was 
announced by 

HowARD, J. -The defendant gave the plaintiff several pro
missory notes, payable at different dates in the months of 
October and November, 1847, and secured the payments by a. 
mortgage of land and mills. The note now in suit was last 
payable. The plaintiff received $1000, on a policy of insur
ance, March 27, 1849, for destruction by fire of a part of the 

VOL. XXXII. 13 
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mortgaged property. He is willing to allow the nett proceeds 
of thi@ sum, amounting to $965,38, after deducting the cost of 
collection, $4,62, and $30, paid by him, in October, 1847, "to 
keep the policy alive ;" but claims the right, which he asserted 
at the trial, to appropriate it to the payment of the interest due 
on each of the notes, at the time of its reception, and then to 
the payment of the principal of the note first payable, which 
now remains unpaid.. The defendant claims the right to make 
the appropriation of the sum thus received, to the payment of 
the note declared on in this suit. No question, therefore, arises 
in this case, as to the right of the mortgagee to charge for 
insurance effected by him upon the mortgaged property, or to 
retain the amount received, as his own money. White v. 
Brown, 2 Cushing, 412. 

If this could be regarded as an independent payment by 
the defendant, he would have the right to direct the applica
tion, under the general rule of law ; but it cannot be so re
garded. It was not paid by him or by his directions. It was 
not his money or money under his control, when received by 
the creditor, but was the proceeds of the property embraced by 
the mortgage, and for which the mortgagee may be chargeable 
as for rents and profits. R. S. chap. 125, sect. 23. If the de
fendant had instituted a bill in equity to redeem, the sum thus 
received by the plaintiff for insurance must have been ac
counted for as profits obtained from the estate, and could not 
have been regarded as payment in any other mode. It would 
be payment in the sense, only, in which all rents and profits 
are payments. If the mortgager or his assignee cut timber 
from the estate, the mortgagee may recover the value. Bussey 
v. Page, 14 Maine, 132 ; Frothingham v. McKusick, 24 
Maine, 403. In such case, if the mortgager redeem, the mort
gagee must account for the amount as profits. So, when the 
mortgagee seized timber, cut from the estate, he was held to 
account for the proceeds. Gore v. Jenness, 19 Maine, 53. 
So, if he received the value of a d;Vellinghouse, removed 
from the premises, he must account for it as profits. Smith v. 
Goodwin, 2 Greenl. 173. When the mortgagee had the power 
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to sell, and the estate was in part sold, the proceeds were treat
ed as profits to be accounted for. Whittick v. Kane, l 
Paige, 202; Holdridge v. Gillespie, 2 Johns. Ch. 33. 

If then, when the mortgager brings a bill to redeem, the 
money received for insurance must be accounted for as profits, 
the court would adopt the same rule of appropriation, upon 
the same state of facts, in making up such a judgment on 
the mortgage note, as on payment, would authorize a dis
charge of the mortgage. And so would be the rule in award
ing a conditional judgment in a suit for possession for breach 
of the conditions of the mortgage. R. S. c. 125, ~ 7, 9 ; Act 
of 1844, c. 104, ~ 1. 

From the sum received for insurance, should be deducted 
the cost of collection, and the amount paid for premium, 
which would leave $965,38, to be appropriated as profits re
ceived by the mortgagee. This sum should be applied to 
the payment of the interest due on all the notes described in 
the mortgage, ( except the first, which has been collected,) 
on March 27, 1849, and the balance must be appropriated to 
the payment, pro tanto, of the principal of the unpaid note 
first prJ-yable. Gould v. Tancred, 2 Atk. 534. 

It is proved that, when the note in suit became due, the 
plaintiff received $37,50, on an agreement for delay of pay
ment, and it results, that he has received that amount, from 
the defendant, above the legal rate of interest. 

The defendant claims, that such sum should be deducted 
from this demand of the plaintiff, as usurious interest. To 
that deduction he is entitled by statute. R. S. c. 69, ~ 2. 

The plaintiff is entitled to judgment for the balance of his 
note and interest, after making the application, and deduc
tion of payments, as herein directed, without costs. 

The damages being reduced by proof, that more than legal 
interest has been taken by the plaintiff, on the note in suit, 
the defendant may recover costs. Stat. of 1846, c. 192. 

In the action upon the MORTGAGE, the opinion was also 
announced by 
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How ARD, J. -The demandant is entitled to a conditional 
judgment for possession of the premises demanded, for breach 
of the conditions of the mortgage. R. S. c. 125, ~ 7; Stat. 
of 1844, c. 104. 

It is proved, that about the time when the notes described 
in the mortgage became due, the demandant received under 
an agreement with the mortgager, the tenant, for forbearance 
of payment one year, $37,50, on each thousand dollars, 
amounting, in the aggregate to $ L50, on the claim now under 
consideration ; and that he received, at the same time, by 
payment of interest on his own notes to Johnson, the further 
sum of $180, advanced by the tenant. These sums amount
ing to $330, should be deducted from the amount claimed 
to be due, as payments made at that time. It aJso appears, 
that the demandant received, for insurance, $965,38, on the 
27th of March, 1849. This sum we have held, in the pre
ceding case, is to be accounted for as profits received by 
the mortgagee ; and that it must be applied to the payment 
of the interest due on the unpaid notes described in the 
mortgage, on March 27, 1849, and that the balance should be 
appropriated to the payment, pro tanto, of the principal of the 
unpaid note first payable. ]}laking the appropriation of these 
,sums as directed, the amount, for which the conditional judg
ment must be entered, will be ascertained. 

The demandant having taken more than legal interest, and 
the damages in the conditional judgment being thereby re
duced, in the language of the statute, 1846, c. 192, he "shall 
recover no costs, but shall pay costs to the defendant." 

lVIoRRisox versus KITTRIDGE. 

In an action for breach of warranty, in the conveyance of land, the defend
ant, by his pleadings, may bring the title into question. 

In such a suit, brought originally in the DistTict Court, the plaintiff, if he 
prevail, is entitled to full costs, although the damage which he recovers, do 
not exceed twenty dollars ; the court not being authorized to decide that 
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the action, within the meaning of Rev. Stat. chap. 151, sect. 13, "should" 
have been brought before a justice of the peace. 

COVENANT BROKEN. 

SHEPLEY, C. J. - The action was brought upon the cove
nants contained in a deed conveying real estate, which had been 
before conveyed in mortgage. The mortg~gee had not taken 
possession, and the plaintiff had not paid any part of the debt 
secured by the mortgage. He recovered nominal damages only. 
The question presented is, whether he was entitled to recover 
full costs. 

It is provided by statute, chap. 116, sect. 1, that justices of 
the peace shall have original and exclusive jurisdiction of all 
civil actions, wherein the debt or damages demanded do not 
exceed twenty dollars, excepting certain enumerated actions, 
"and all other actions, where the title to real estate, according 
to the pleading or brief statement filed in the case, by either 
party, may be in question." 

The second section provides, that when the sum demanded 
does not exceed twenty dollars, in the excepted cases, a justice 
of the peace shall have jurisdiction concurrently with the 
District Court. 

The third section provides, that when it shall appear in either 
of the ways before mentioned, that the title to real estate is 
concerned or brought in question, the case shall, at the request 
of either party, be removed to the District Court. 

The action might therefore have been safely brought before 
a justice of the peace, with an ad damnum of twenty dollars 
or less, and if the defendant had denied the execution or valid
ity of the mortgage by his plea or brief statement, it might 
have been removed to the District Court. The plaintiff must 
be considered to have known the facts, which would have 
made a prima facie case, and the law applicable to them ; and 
to have known, that he could at most recover only nominal 
damages. But with this knowledge, he had the election to 
bring his action before a justice of the peace, or in the Dis
trict Court. He might have commenced his action in the 
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District Court with an ad damnum of less than twenty dol
lars, and have maintained it there. 

It is provided by statute, chap. 151, sect. 13, if it shall ap
pear on rendition of judgment in an action originally brought 
before the District Court, that the action should have been 
originally brought before a justice of the peace, the plaintiff 
shall not be entitled to recover for costs, more than mm-quarter 
of the amount of debt or damage, so recovered. 

The right to recover full costs does not therefore depend 
upon the amount recovered, or upon the fact that the title to 
real estate was concerned or brought into question, but upon 
the fact whether the action ought to have been originally 
brought before a justice of the peace. The court cannot de
termine, that it ought to have been so brought, when it might 
at the election of the plaintiff have been originally brought in 
the District Court. The exceptions are sustained 

and full costs allowed. 

Morrison, for the plaintiff. 

Rowe and Bartlett, for defendant. 

MooRE, Administrator, versus PHILBRICK. 

There is a want of jurisdiction in the Judge of Probate of any county to 
grant administration upon the estate of a person, whose domicil, at the time 
of his decease, was within the State, but not within such county. 

Such want of jurisdiction, if it appear in the same record which exhibits the 
grant of administration, is decisive against the validity of the grant. 

In a case, presented for decision upon a statement of facts, without any stipu
lation that the decision should be influenced by the pleadings, the defend
ant is to have judgment, if the facts would verify any plea, which would 
be a bar to the action. 

In such a case, the pleadings do not require examination. 

Assul\rPSIT to recover a debt alleged to have been due to 
Benjamin Moore. The case was submitted on facts agreed. 

G. M. Weston, for plaintiff. 
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Morrison, for defendant. 

WELLS, J. - By statute, c. 105, ~ 3, a Judge of Probate 
has power to grant administration upon the estate of a person, 
who, at the time of his decease, resided in the county, with
in which the Judge has authority to exercise his jurisdiction. 
And where it is granted, upon the estate of one who had his 
domicil in this State at the time of his decease, in a county 
where he did not reside, such administration is void. If a 
Judge of Probate has no jurisdiction over the case upon 
which he undertakes to adjudicate, his proceedings by the 
common law are coram non judice, and have no binding force· 
upon any one. Holyoke v. Haskins, 5 Pick. 20, 9 Pick. 
259; Cutts v. Ha.skins, 9 Mass. 543; Sigourney v. Sibley, 
21 Pick. 101. 

The plaintiff was appointed administrator upon the estate 
of Abraham Moor by the Judge of Probate for thP county of 
Penobscot, and by the same record it appears, that the de
ceased, at the time of his death, resided in the county of 
Piscataquis. The Judge of Probate therefore for the county 
of Penobscot had no authority to make the appointment. 

A recovery in this case would not protect the defendant 
from an action brought by a rightful administrator. 

'l'he twenty-second section of the statute before mentioned, 
which prohibits the jurisdiction of Judges of Probate from 
being contested in certain cases, excepts from its operation 
those in which " the want of jurisdiction appears on the same 
record." 

Such want of jurisdiction appearing on the same record, 
which exhibits the appointment of the plaintiff as adminis
trator, is decisive against his right to maintain this action. 

It is contended on the part of the plaintiff, that the objec
tion made by the defendant should have been taken in abate
ment. The case is presented for decision upon a statement of 
facts, without any stipulation, that it shall be made to depend 
upon the pleadings, or that their effect shall be controlled by 
them. 
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In such position of the case, the rule, as laid down in Gar
diner v. Nntting, 5 Greenl. 140, is, that "in an agreed state 
of facts, the principle is, if there he no speciall limitation in 
the statement, that the defendant is to have judgment, if 
the facts would verify any plea, which would be a bar to 
the action." 

But the facts in this case do show a bar to the action, and 
might be received in evidence under a plea in bar. Stearns 
v. Burnham, 5 Greenl. 261; Langdon <r al. Adrnr's v. Pot
ter, 11 Mass. 213 ; 1 Chit. on Plead. 485. The plaintiff has 
no cause of action against the defendant either on this or any 
"other writ, and such ground of defence is properly pleadable 
in bar. Jewett v. Jewett, Adm'x, 5 Mass. 275. ,ve do not 
mean to say, that the pleas, which were filed, were inap
propriate to the defence, but that the case does not require 
their examination. 

According to the agreement of the parties, a nonsuit must 
be entered. Plaintiff nonsuit. 

ELDER versus TRUE. 

If the mortgager of land, or his assignee, convey the same by deed of war
ranty, he no longer is entitled to redeem against the mortgage. 

Ilis grantee is under no obligation to redeem. 

If the mortgage be foreclosed, the measure of damages to be recovered by 
such grantee, on the covenant of warranty, is the value of the land at the 
time of his eviction, with interest from that time. 

If the covenantee have made improvement, since the taking of the deed, 
the value of them is to be included as part of the value of the land. 

COVENANT BROKEN. The opinion of the court sufficiently 
presents the facts. By agreement, the court was to determine 
the measure of damage. 

Kelley and McCrillis, for the plaintiff. 
The damage to be assessed is the value of the land at 

the time of the eviction under the mortgage, with interest. 
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2 Greenl. on Ev. 242, 200 ; 8 Pick. 546, 547; 11 Pick. 462; 
12 Mass. 304; 2 Green, N. Jersey, 48; 3 Mete. 81. 

It was not the plaintiff's duty to redeem; he might well 
repose upon the covenants. The object of taking covenants 
is to obtain that repose. 

Cutting, for the defendant. 
Whose duty or privilege was it to redeem ? Was it the 

plaintiff's or the defendant's ? 
In relation to these very premises, this court decided that 

True, after conveying to the plaintiff, had no right to redeem. 
True v. Haley, 24 Maine, 297. 

Elder then succeeded exclusively to True's rights. 
It was, then, the duty of Elder to redeem. He knew of 

the mortgage. The registry also was constructive notice to 
him. Cushing v. Ayer, 25 Maine, 393. 

If, as was his duty, Elder had redeemed, then instead of 
resorting to the covenants of the defendant, he should have 
sought for a reimbursement out of the estate embraced in the 
Remick mortgage, which Remick had conveyed to Lowell, as 
the case finds, subsequently to his said conveyance to Sturgis, 
the defendant's grantor. 

The Lowell tenement or estate was liable for the pay
ment of the balance due on the mortgage, as between Lowell 
and Sturgis and his grantee, provided the Lowell estate was 
sufficient in value to pay that amount, about which there is 
no doubt, since the consideration, as expressed in Lowell's 
deed. was $ 1400. And Lowell could not claim a contri-

' bution. 
In Clowes v. Dickinson, 5 Johns. Ch. R. 242, Chancellor 

Kent says, "The subsequent purchaser took only such right as 
the mortgager had in the remainder of the mortgaged prem
ises ; and the mortgager was bound to apply the land, he had 
retained, to discharge the mortgage debt and not to suffer the 
debt to fall upon the portion of land he had sold ; and so dis
charging the mortgage debt, he would have no right of contri
bution against his own vendee. The subsequent purchaser 
under him, could not be in any better situation as it respected 

VoL. xxxn. 14 
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the prior purchaser.7' And cites Gill v. Lyon, 1 Johns. Ch. 
R. 447; Allen v. Clark, 17 Pick. 55. 

Thus Elder, by clearing off the mortgage, if Lowell neg
lected to do it, might have been reimbursed out of Lowell's 
part. And Elder, having succeeded exclusively to the legal 
rights and equities of 'I'rnc, cannot be permitted, after having 
neglected to enforce them, now, to resort to the defendant's 
covenants, for the recovery of any damages ,vhatever. 

True, in the former controversy, did all that man could do ; 
he arose early and retired late. He made a tender. He filed 
his bills, both original and supplemental. He knocked at the 
doors of chancery loud and long, and no relief could be found 
there. 

But if this position be found untenable, and if the plaintiff 
be entitled to recover at all, the measure of damage cannot ex
ceed the amount due on the mortgage. Norton v. Babcock, 
2 Mete. 516; White v. ·Whitney, 3 Mete. 89. 

TENNEY, J. - The cove11ant alleged in the plaintiff's writ 
to have been broken, is in a deed of the defendant to the 
plaintiff dated May 20, 1839. The Lm:eh relied upon is a 
paramount and absolute title acquired by Joel Haley, on May 
25, 1842, by virtue of a mortgage gi\'en by Jacob G. Rem
ick, ( from whom the defendant derived his interest through 
Edward G. Sturgis,) to Mark Haley on Sept. 30, 1834, as
signed to said Joel Haley on the same day, and a foreclosure 
of the same. Joel Haley obtained a conditional judgment on 
that mortgage for possession ; and the condition not having 
been fulfilled by the payment of the sum of $333,90, the 
amount found due upon the mortgage at the ,time of the judg
ment, a writ of possession was taken out, which was exe
cuted on May 25, 1839; and tl::e premises were occupied by 
the tenants of Joel Haley; they paid rent to him, and one 
of these tenan!s was the defendant. After the mortgage of 
Remick was given, he conveyed a portion of the premises to 
said Sturgis, on Oct. 19, 1835, for the consideration of 
$2200, and Sturgis, on Oct. 26, 1835, conveyed the same 
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to the defendant for the consideration of $1000, and on Dec. 
10, 1835, Remick conveyed the residne of the premises to 
John Lowell for the consideration of $1400. After an un
successful attempt of the defendant to redeem the premises by 
a resort to a bill in equity in his own name alone, he was per
mitted to amend his bill, by adding the name of Lowell as a 
party plaintiff, but the bill was dismissed at the hearing after 
the amendment. 

The defendant denies the right of the plaintiff to recover 
damages; but if damages are recoverable, it is contended, that 
their amount should be limited to the sum, which was due 
upon the mortgage at the time of the eviction. 

It is insisted, that under our statute, as determined in the 
case of Trite, in Equity, v. Haley, 24 Maine, 297, the de
f.endant not being able to maintain a suit in equity, for the 
redemption of the premises, after the alienation of his interest 
therein, that his grantee was compelled to remove the incum
brance, or to forfeit the estate without remedy ·upon his gran
tor under the covenants in the deed. And it is further in
sisted, that if he had removed the incumbrance, he would 
have stood in the place of the mortgagee and held the entire 
€state, unless the owner of the part subsequently conveyed 
by the mortgager to Lowell, being of greater value than the 
amount due upon the mortgage; had reimbursed him the 
whole sum paid in the redemption. 

If the amount of the debt secured by the mortgage, had 
been paicl by the plaintiff previous to the foreclosure of the 
same, it would have been in the power of Lowell, by taking 
the proper steps, to have caused the discharge of the incum
brance upon the part of the premises held Ly him; whether 
by the payment of the whole debt or such proportion thereof, 
as his part of the premises bore to the whole, is a question not 
now presented for consideration, and one, which we cannot 
legally decide, inasmuch as the parties to be affected by such 
a decision are not now before us ; and we cannot in a suit at 
!aw, consider the equities, which may have existed among 
the several owners of the right of redemption . 

• 



108 PENOBSCOT, 1850. 

Elder v. True. 

Was the plaintiff bound to make the advance for the re
moval of the incumbrance, or forfeit. absolutely the estate held 
under the defendant, without recourse to him, as his warran
tor for indemnity? 'fhe contract in the covenant in the deed 
was, that the premises were free from all incumbrances, at the 
time of the execution ; that the grantor would warrant and 
defend the premises against the lawful claims of any persons. 
The import of this language is plain. There is nothing 
equivocal or ambiguous therein. The value of the estate, as 
it was represented in the deed, is supposed to have been given 
by the grantee. If the land was in fact incumbered, the 
grantor agreed to make it, what he had covenanted, that it 
was. The grantee is not presumed to have ascertained with 
certainty what incumbrances existed, at what time they would 
ripen into an indefeasible title, and what sum would be re
quired for their removal, and to have contractPd to remove 
them himself, when the grantor declares in the very covenant, 
that the premises are free from all incumbrances. Instead of 
being presumed to ascertain all these facts, the grantee is sup
posed to have taken his deed relying upon the covenants 
therein, that no lawful claim to the land, should be preferred 
against his title. If his duty and his obligations, were such 
as it is contended for the defendant they were, the result is, 
that he advanced to the grantor, the sum necessary to remove 
the incumbrances; (as he paid the value, as the land is de
scribed to be,) who had no right to it, and could be called 
upon for.its restoration, only upon its payment, again by the 
grantee, to the party to whom it did belong. A more simple 
process would seem to be, to receive a deed of the grantor's 
right only, for a proper consideration, without covenants, if 
with them, the same burdens are legally imposed upon him. 

The obvious meaning of the language of the covenants 
cannot be annihilated or changed by the difficulty, which the 
covenantor may find in causing a removal of the incumbran
ces, which he has undertaken. The duty, which he has 
contracted to perform, although attended with embarrassment, 
and met by obstacles, which may not be removed without 

.. 
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unexpected expense, cannot materially alter the intention of 
the parties, disclosed by the deed, and throw a burden upon 
the party, who did not undertake to bear it, and relieve the 
other from all damages, on account of a supposed inability to 
place the former, in the position, which he had engaged he 
should hold. 'l'he law, which precludes the defendant from 
maintaining a bill in equity in his own name, for the re
demption of the estate, cannot absolve him from his liability 
on a covenant, that no incumbrance existed, when it turns out 
to be otherwise. 

'rhe statute of Massachusetts, revised in 1836, c. 107, ~ 
13, has a provision substantially the same as that in the Re
vised Statutes of this State, c. 125, ~ 6, under which the case 
of True v. Haley, before referred to, was decided. In the 
case of Norton v. Babcock, cited for the defendant, it is said 
by the court, arguendo, " there is an outstanding mortgage, 
and the mortgagee is about to foreclose and oust the grantee. 
He must redeem or be evicted. If he is evicted, he will have 
a remedy on his covenants." 

If the plaintiff had preferred the estate to the value of it, he 
could have removed the incumbrance ; but not having so 
elected, he is not thereby barred of his remedy against his 
covenantor, upon his covenants. -

The plaintiff not being bound to redeem in order to main
tain an action upon his covenants, it follows, that he i~ en
titled to such damages, as he has sustained by the breach of 
the defendant's engagement. The authorities very clearly 
give the rule, that the damages, which the covenantee shall re
cover, is the value of the land at the time of the eviction and 
interest ; and if improvements and erections have been made 
by the covenantee, since he received his deed, the value of 
these may be properly estimated. Babcock v. Norton, 2 
Mefc. 510; White v. Whitney, 3 Mete. 81. 

Defendant defaulted . . 
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lEwETT 9· al. versus WADLEIGH '5" al. 

An attornEy at law, has no authority, in virtue of his general employment, 
to discharge an execution in favor of his client, unless upon payment of its 
whole amount. 

Notwithstanding an engagement, made by an attorney with an execution 
debtor, to discharge the execution upon the payment of certain securities, 
which the debtor had lodged in his hands, amounting to a part only of the 
sum due on the execution, still the execution would not be discharged by 
the payment of the securities. 

Even after the payment of the amount due on the securities, the creditor 
would be entitled to collect of the debtor upon the execution at least that 
portion of its amount, which was uncovered by the securities. 

'\Vhere, upon such an engagement, the execution debtor should contract to 
pay to the attorney the balance of the execution, uncovered by the securities, 
in case they were not punctually met at their respective pay-days, such a 
contract would be without consideration, and could not be enforced. 

AssuMPSIT, submitted upon facts agreed. 
The plaintiffs, as attorneys at law, had recovered a judg

ment and execution in favor of one Wilson, against the pres
ent defendants and another person, for $541,77, of which the 
costs were $18,14. 

To discharge that execution, the defendants paid to the 
plaintiffs, $100, and gave them their two notes, with a surety, 
each for $150, made payable to the plaintijfs, one in one year, 
and the other in two years. 

At. the same time, the defendants gave to the plaintiffs a 
memorandum, in which it was stipulated that the execution 
should be discharged, if they paid said notes within thirty 
days from their pay-days ; and that, if the notes should not be 
so paid, the defendants would pay to the plaintijfs the balance, 
$141,77, with interest. The first of the notes was not paid 
within the thirty days from its pay-day ; but it was paid be
fore the second note became payable. The second note was 
paid prior to its pay-day. 

This suit is brought upon said memorandum, because of 
the delay in the payment of the first note. 

The plaintijfs, pro se. 
The plaintiffs were payees of the notes. They had a lien 
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on the judgment. Thej had power to discharge the judg
ment. That discharge was a good consideration for the notes. 
14 Johns. 466; lb. 378; 3 Burr. 1673; 12 Wend. 381. 

On a contract, not under seal, made with an agent in his 
own name, for an undisclosed principal, either th~ principal or 
the agent may bring suit. 5 B. & Adol. 395. The condition 
as to prompt payment not having been performed by the de
fendants, their agreement to pay the balance of the execution 
became absolute. 'rime was of the essence. of the contract. 
2 Penn. 454. The promise involved no forfeiture. It was 
but a promise to pay a just and legal debt. 

Sewall, for the defendants. 
Wilson's judgment against the defendants is undischarged. 

Neither had the plaintiffs authority to discharge it, except 
upon full payment. There was, then, no consideration for the 
promise on which this snit is brought. The plaintiffs suggest 
their lien right. But they had received cash $100; being four 
or five_times the amount of the whole bill of cost. 

By accepting payment of the first note, the plaintiffs waived 
the delay in its payment. Money, not time, was the essential 
of the contract. 

How ARD, J. - It does not appear that the plaintiffs had any 
interest in the execution described in the agreement of the de
fendants, or in the judgment on which it issued, other than as 
attorneys to the creditor in tne original suit. The argument 
for the plaintiffs assumes that the agreement was made with 
them solely ; and this is in accordance with the evidence, and 
consistent with, if not the necessary import of, the terms of 
the agreement. . 

As attorneys of the creditor, it was competent for the 
plaintiffs, being intrusted with the execution, to collect it, and 
to discharge it upon the receipt of payment, but not to dis
charge it upon the receipt of a less sum than the amount due, 
unless specially authorized. They could control the remedy, 
but not release the debt. The powers and duties of attorneys 
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in this country, are much discussed in Jenney v. Delesdernier, 
20 Maine, 183 ; Lewis v. Gamage, I Pick. 347. 

The import of the agreement of the defendants was, that 
as they had settled the execution of Wilson, (the creditor,) 
against themselves and Purington, by payment of a portion 
in cash, and giving their own notes with surety, payable on 
time, to the plaintiffs, as the case shows, for a less sum than 
the amount of the balance of the execution, by $141,77, if 
those notes were paid within thirty days from the time they 
became due, " it was to be in foll discharge of said execu
tion," otherwise the defendants were to pay the balance of 
the execution to the plaintiffs. There is no evidence that 
the creditor knew of this arrangement, or that he authorized 
or ratified it. There is no proof that the execution has been 
discharged; on the contrary it is apparent, from the terms of the 
agreement, that it was not to be discharged, unless the notes 
were paid, as stipulated in the . contract. The agreement to 
accept a smaller sum in satisfaction of the judgment, suppos
ing such agreement to have been made, as the parties assume, 
was executory, and conditional, and the condition was not 
complied with. The execution was not, therefore, discharged, 
and the judgment is still in force for the amount n@w claim
ed, at least ; even if the amount of the cash, and of the notes, 
which have been paid since the commencement of this suit, 
should be appropriated in payment, pro tanto. 

Assuming that the plaintiffs, 111 their capacity as attorneys 
for the creditor, could have discharged the execution, under 
the circumstances, there is no proof that it has been done, 
and we cannot infer it from the evidence. And if it may be 
considered as paid in part, by the. money and notes received 
by the plaintiffs, still the judgment may be enforced by the 
creditor, for the amount claimed under the agreement, in this 
suit. As no consideration has been shown for this agreement, 
it cannot be enforced. 

• Plaintijfs nonsuit. 
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ALDEN versus NooNEN. 

Of the construction of the boundaries of lands. 

'fhe north line of B. & D's land is 100 rods and 6 inches north from the 
public road. A levy was made of land, described to lie north of B. & D's 
land, and commencing at a tree 85g rods north from the road, and thep.ce ex
tending northwardly 72g rods; thence east 14 rods; thence south 72~ rods to 
the N. E. corner of B. & D's land; thence west on their north line to said 
tree. The tree cannot be found. Ileld, that the south line of the levy is at 
B. & D's north line. 

·w RIT OF ENTRY, to recover a small lot, ( 20 by 50 feet,) of 
land. It is a part of a large tract formerly owned by one 
Greenleaf. Blake and Dix had owned a piece of land, extend
ing northwardly to a point 100 rods and 6 inches from the 
road. 

Sewall made a levy on Greenleaf 's land, described, ( so far 
as material to this case,) as beginning at a tree, 85J rods north 
from the road, and lying north of Blake and Dix's land, and ex
tending from said tree north, 72:t rods, and for its southern 
boundary, extending from the north-east corner of Blake and 
Dix's land west, along their north line, to said tree. The de
mandant has title under this levy. The tree cannot be found. 
If Sewall's levy is construed to begin at a point 85¼ rods from 
the road, it will not cover the demanded premises, and the 
demandant is not entitled to recover. But if Sewall's levy be 
construed to commence at the north line of Blake and Dix's 
land, it will embrace the demanded premises, and the demand
ant will be entitled to recover. In that case, however, the 
levy will extend a few rods farther north than Greenleaf ever 
owned. 

Cutting, for the plaintiff. 

Jfoody, for the defendant. 

·w ELLS, J. -The demandant claims title under Joseph 
Sewall and others, by virtue of a levy made in their favor 
against Samuel Greenleaf, to whom Catherine Haynes con
veyed two parcels of real estate, extending from the county 

VoL. xxxH. 15 
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road, in a north course, one hundred and sixty-three rods. 
There were three levies made on Greenleaf 's land. The first 
was in favor of Stephen Higginson and another, commencing 
on the county road and extending north thirty one rods, eight 
feet and nine inches. 1.'he second was in favor of Martin 
Blake and two others whose name was Dix, beginning on the 
northeast corner of the land set off to Higginson and another, 
and reciting its distance from the county road, thence running 
north sixty-eight and a half rods. The extent of these two 
levies from the road is one hundred rods and six inches. The 
third is that of Joseph Sewall and others, and is described as 
follows : - "beginning at a small hemlock tree, marked, stand
ing eighty-five and a half rods from the county road, on the 
east line of land owned by John Barker, and lying north of 
land set off from Samuel Greenleaf to Blake and Dix, thence 
running north by land of John Barker seventy-two and a half 
rods to a stake and stones, thence east fourteen rods to the 
west line of land owned by Allen Gilman, thence south sev
enty-two and a half rods to a stake and stones on the west 
line of said Gilman's land, and on the north-east corner of 
land of Blake and Dix, thence west fourteen rods by the north 
line of Blake and Dix's land to a hemlock tree, being the first 
mentioned bounds, containing six acres and sixty-fiv.e rods." 

If the third levy commences at the north line of the second, 
then the demandant is entitled to recover, but if it commences 
eighty-five and a half rods from the road, then the tenant is 
entitled to recover. The location of the hemlock tree and the 
stake and stones cannot be ascertained. No witness is produced, 
who is able to testify to their existence. 1.'he levy of Blake 
and Dix is referred to as a boundary three several times in that 
of Sewall and others, and there could be no difficulty in find
ing its northern limits by running from the county road. It 
is quite apparent that it was intended to make the third levy 
contiguous to the second, but not to interfere with it. And it 
is more probable that the hemlock tree was in fact at the 
north-west corner of the Blake and Dix lot, than fourteen and 
a half rods south of it. The error might have originated by 
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assuming, without an admeasurement, the distance of the 
Blake and Dix north line from the road. In Pride v. Lunt, 
19 Maine, 115, land set off on execution, when found to ex
ist as described, was regarded as a monument. 

Assuming the second levy to be a monument, the limits of 
which can be clearly ascertained, then the levy under which 
the demandant claims, being the third one, must be bounded 
by it, and the line, eighty-five and a half rods from the road, 
must yield to the monument as more certain evidence. If the 
location of the hemlock tree had been found, not in the north
ern line of the second levy, then there would be two monu
mentE incompatible with each other, and it would have become 
necessary to determine which of them should prevail, as in 
the case of Lincoln v. Wilder, 29 Maine, 169. But it can
not be found, and the place where it stood is declared in one 
part of the levy by a length of line merely, and in another 
part by the northern line of the second levy, and the places 
are not coincident. It is more satisfactory to believe, that the 
two monuments, which, to meet the intention of the parties, 
ought to coincide, did so in fact, rather than that they were 
several rods apart. Viewing the case as if no tree had been 
mentioned, the southern boundary of the demanded premises 
is well defined by the northern line of the second levy. The 
fact, that the demandant's land, if it commences at the second 
levy, would by its length of lines extend nine rods beyond 
the land of the judgment debtor, is evidence of some weight 
in favor of the tenant, but not sufficient to control the bound
ary by the second levy. So also the declarations of the de
mandant, that his land embraced a part of that, which lay 
within the limits of the second levy, cannot be regarded of 
much importance, "for there was no location of the dividing 
line between the parties, nor any agreement in relation to it, 
and it is manifest that they were made under a mistake. Gove 
v. Richardson, 4 Green!. 327. 

According to the view taken of the case, the demandant is 
entitled to recover, and he claims three-fourths of the demand
ed premises. He does not disclose a title to but one-fourth. 
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It is agreed between the parties, that he might introduce at the 
argument, any other deeds to show his title. One is men
tioned in the argument from two of the execution creditors to 
Joseph Sewall, but it is not found among the papers. Upon 
the exhibition of it to the court by the demandant, he can 
have judgment for three-fourths of the premises. 

The right to betterments does not appear to be contested. 
There was but one witness, who testified to them, and to the 
value of the premises. The former he estimates at one hun
dred and fifty dollars, and the latter to be worth from twenty 
to twenty-five dollars, and a medium would be twenty-two 
dollars and fifty cents. The parties must be governed by the 
estimate made by the witness, which was upon the whole lot, 
as to the proportion, which the demandant must pay or receive, 
in the same manner as is provided by the statute, if those 
sums had been found by a jury. 

Judgment for the demandants. 

Dw1NEL versus BARNARD ~• al. 

,vhen parties each have a real interest in carrying fonvard an enterprise, 
(though the interest of one may be distinct from that of the other,) and 
the one agrees to pay the other a proportion of the expenses incurred by 
that other in sending a number of men from their place of residence to a 
distant point to protect the enterprise, "and of all expenses in connection 
therewith," the wages and expenses of the men ,rhile returning, (if they 
i:eturn immediately after haying performed the service,) are 1'ithin the 

contract. 

The agreed portion of such expenses may be recovered under the contract, 
although the plaintiff who 'incurred them, has not actually paid them. His 
liability to pay is a sufficient ground of action. 

Tms case was before the court on a former occasion. 28 
Maine, 554. 

The plaintiff had made a canal or cut, to unite the waters 
of the Allegash with the upper waters of the Penobscot, and 
given permission to the defendants to run their logs through, 
for which they promised him) inter alia, to pay one half of 
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all expenses, incurred by him in bringing up to sard cut from 
Bangor about fifty men to protect and guard said cut, " and 
all expenses in connection therewith." ... 
· The plaintiff proved, that he employed the men and paid 

them their bills in part, and is liable to pay them the residue. 
This suit is brought to recover one half of their wages and 
expenses, while on their way to the cut and while returning 
from the same. 

The defendants contended, that the plaintiff is not entitled 
to recover for any of the wages or expenses, which he hau 
not actually paid. 

The defendants further contended, that they were not liable 
for the wages or expenses of the men, while returning from 
the canal to Bangor. 

The instructions to the jury were, that if the plaintiff had 
incurred the expenses, and was liable therefor, it was no de
fence, that he had not actually paid them ; and that if it was 
either expressly or impliedly, agreed by the plaintiff with the 
men, that their wages and expenses should be paid while re
turning, and they did return immediately after the defendants' 
logs had been passed through the canal, their wages and ex
penses might be regarded as "connected with the bringing up 
the men to guard the cut," and be recovered for in this suit. 
To these instructions the defendants excepted. 

Ingersoll and "'Washburn, for the defendants. 
1. 'l'he liability of the defendants does not depend on the 

agreement which the plaintiff may have made to pay the 
wages and expenses of the men while returning, but whether 
snch an agreement was a necessary or a reasonable one. 

2. Until the plaintiff shall have actually paid the expenses 
he can maintain no suit for reimbursement. His mere liability 
to pay is not a legal ground of action. 

Rowe, for the plaintiff. 

How ARD, J. -This case has been presented to us before, 
on a report of the evidence, Dwinel v. Barnard o/ al. 28 
Maine, 554. It was then held, that the plaintiff was entitled 
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to recover upon the contract ; and the amount of damages, 
which were then unsettled, have since been determined by 
verdict. The cause is now presented on exceptions to the in
structions given to the jury at the trial. 

By the written contract, the defendants were to pay, in ad
dition to two shillings for every thousand feet of their timber 
" run through the plaintiff's cut," "one half of all expenses in
curred by said Dwinel in bringing up to said c:ut, from Ban
gor, about fifty men to protect and guard said cut, and all ex
penses in connection therewith." The controversy is now, 
principally, respecting the construction of that portion of the 
contract last above quoted. 

What were the expenses incurred by the plaintiff, and 
whether they were within the meaning of the contract, as 
interpreted by the court, were questions which the presiding 
Judge properly submitted to the jury. Whether the plaintiff 
has paid, or is liable, only, to pay those expenses, cannot 
operate on his right to recover of the defendants. They are 
not affected by his independent contract with others, either in 
the breach or observance, but their liability arises from their 
own contract, and is to be measured in this particular by the 
expenses incurred. The instructions in this respect were cor
rect. 

The defendants contended, that the plaintiff, under the con
tract with them, had no right to charge and recover for the 
time and expenses of the return of the men employed. But 
the instructions to the jury were, that the plaintiff could not 
recover for the wages of these men, for guarding the cut 
after tl1e defendants' logs had passed through it, and, that he 
might recover for the expenses and wages, while returning, 
of those men who returned immediately after these logs had 
passed the cut, and for such expenses and wages, thus incur
red, as the plaintiff was bound to pay, either by an express 
or implied contract; but that for the expenses and wages of 
such as he had a right to discharge at the cut, and such as re
mained there, and went into other business, he could not re
cover. 
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W"hatever expenses the plaintiff was bound to pay, under 
his engagement with the men employed for the purposes 
mentioned, would seem to be incurred in " connection there
with," and were within the terms and meaning of the con
tract with the defendants. The expenses claimed are such as 
might ordinarily result from the nature of the employment in 
a distant, and comparatively uninhabited territory, and such 
as the defendants would be likely to understand w~re embraced 
in the provisions of their contract. That contract does not 
limit the expenses, to be paid by the defendants, to the mere 
expenses of " bringing up" the men, bnt includes the expenses 
incurred by the plaintiff, in " bringing up" the men, for the 
purposes specified, and such other expenses as he might in
cur in connection therewith. 

What expenses the plaintiff did thus in fact .incur, was a 
question. for the jury ; and, in our opinion, that question was 
forcibly presented by the instructions. 

Exceptions overruled. Judgment on the verdict. 

Dw1NEL versus SoPER. 

In levying an execution against two joint debtors upon real estate held by 
them in common, it is not necessary to appraise each one's share sep
arately. 

In making such a levy, the taking of land to an amount greater, by one 
cent and three mills, than the creclitor was tlntitled to, will not vacate tho 
levy. 

Such a case comes within the rule, "de minimis lex non curat." 

In such a levy, one of the debtors lived upon the land, and the other within 
a half a mile of it, and the officer, in his return, certified that, at ten o'clock 
in the forenoon, he left at the dwellinghouse of each, a written notice, stat
ing that he had seized the land, and requesting them to choose an appraiser, 
to assist in the appraisement to be made at five o'clock in the afternoon of 
the same day, and that that was a reasonable notice, Held, that, if the offi
cer's return was not conclusive, the court could not decide that the time ·al
lowed, to the debtors to choose an appraiser, was not a sufficient one, 

WRIT OF ENTRY against Henry R. Soper. 
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The demandant claimed title under a levy made upon an 
execution in his favor against this tenant, and William N. 
Soper. The tenant contended that the alleged levy was in
valid. The case was submitted for nonsuit or default, as the 
rights of the parties may require. 

Hilliard, for the defendant. 
1. The estate of each of the tenants m common should 

have been appraised separately. Their estates may have been 
in unequal shares ; or one may have had a fee and the other 
but a life-estate. Upon this point, R. S. c. 94, ~ 11, is per
emptory. The object relates not only to the mode of redeem
ing, but it is to show, as between the debtors, how much 
each one has paid. 3 Greenl. 288 ; 3 Pick. 250 ; 2 Black. 
Com. 191. 

2. Too much land in value was taken, by one cent and 
three mills. This vacates the levy. The case is not within 
the rule "de minimis lex· non cu.rat." 5 Mass. 367; 2 Greenl. 
375; 8 Mete. 136; 22 Pick. 297; 4 Greenl. 298; 26 Maine, 
277. 

3. There was not sufficient notice to the debtors to appoint 
an appraiser. Both of them were absent from home. 6 
Greenl. 162. 

Peters, for the plaintiff. 
1. The statute requiring separate appraisals, applies only 

to cases where there is some tenant in common, other than 
the execution debtors. In this case, the debtors owned the 
whole, and owned it in equal shares. 

2. The tenant contends that land was taken of too much 
value by one cent and three mills. The law has wisely 
provided a rule, that such insignificant variances shall not 
vacate titles. 8 Conn. 45 ; 9 Conn. 573 ; 1 Fairf. 108. 

3. The notice to one of the debtors and co-tenants was 
sufficient. To the one of them, who lived on the land, the 
notice was seasonable, and so it is believed was the notice 
to the other. 6 Greenl. 162. The officer's return specify
ing what notice was given, and that it was a reasonable notice, 
is conclusive. 
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SHEPLEY, C. J. -The title of the demandant depends 
upon the validity of a levy made upon the premises. 

The objections to it are : -
1. That reasonable notice was not given to the debtors to 

choose an appraiser. 
The return made by the officer states the facts respecting 

the notice, and that it was a reasonable one. 
The statute, chap. 94, sect. 5, requires, that a debtor should 

be allowed a reasonable specified time within which to appoint 
an appraiser. The return states, that one of the debtors re
sided upon the premises, and the other within half a mile of 
them. That he left written notices at their respective dwel
ling-houses, at ten of the clock in the forenoon, to choose an 
appraiser, to make the appraisement at five of the clock in the 
afternoon of the same day. If the return of the officer were 
not conclusive, the court could not decide, that there was not 
a reasonable time allowed. 

2. The second objection is, that the share of each debtor in 
the common estate was not appraised separately. 

There is nothing in the levy, which could have the effect 
to change the character of the estate, when redeemed. Both 
portions of the estate being united in the creditor, the tenanrr 
in common would cease, when it was not redeemed. Equal 
shares of a common estate must of necessity be of equal 
value. 

3. The third objection is, that the value of the estate ex
ceeded by the sum of one cent and three mills the amount of 
the debt, costs and fees. 

In the case of Boyden v. Moore, 5 Mass. 365, it was said, 
" if any sum large enough to be discharged in the current coin 
of the country is a trifle:" "it will be difficult to draw a line, 
and say how large a sum must be, not to be a trifle." This 
was said in a course of reasoning to show that forty-one cents 
could not be disregarded as a trifle. And in the same case it 
is said,. that a verdict would not be set aside to relieve a party 
against an error of forty cents, and this term appears to have 

VoL. xxxn. 16 
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been nsed to designate the error before named, of forty-one 
cents. 

In the case of Huse v .. Llierriam, 2 Greenl. 375, the taxes 
assessed exceeded by eighty-seven cents the amount author
ized by law, and the decision was, that the excess did not fall 
within the maxim de minimis non curat le.r. The case of 
Boyden v. kloore was referred to with approbation. 

In the case of Huntington v. JVinchell, 8 Conn. 45, the 
title depended upon the validity of levies made to satisfy two 
executions. The value of the estate exceeded the amount to 
be paid, in one, ten cents, and in the other, seventeen cents. 
The maxim was considered to be applicable to these sums, 
and the levies were held to be valid. 

In the case of Spencer v. Champion, 9 Conn. 537, the 
value exceeded by fourteen cents the amount to be paid, and 
the levy was sustained. 

In the case of Pickett v. Breckenridge, 22 Pick. 297, the 
value of the estate exceeded by three dollars the amount to be 
paid, and it was decided to be invalid. 

An amount, which cannot be paid in any legally current 
coin of the country, must of course be disregarded. 

A literal application of the maxim would authorize the 
court to disregard also in the estimate of value one of the 
least of the current coins. Tenant defaulted. 

SoPER ~- al. versus VEAZIE. 

"When the plaintiff in aid of his book account, testifies that the article in 
controversy was delivered, not to the defendant, hut to another person for 
the defendant's use, tlie hook is to be excluded, unless there also be other 
proof that such third person was in the agency of the defendant. 

ExcEPTIONs from the District Court, HATHAWAY, J. They 
,,-ere taken to that ruling, by which the plaintiffs' book of ac
count was excluded as evidence. 

Hilliard, for the plaintiff. 
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Peters, for the defendant. 

TENNEY, J. - It appears by the exceptions, that after aH 
the testimony of the witnesses, and the evidence contained 
in the depositions were adduced, the plaintiffs offered their 
book of accounts, and the suppletory oath of the plaintiff, 
William R. Soper. The oath being administered, he stated, 
that none of the articles charged, were delivered to the de
fendant, but to Joseph L. Smith, Hiram Smith and Van Ren
salaer Colson, whose testimony was in the case. Upon objec
tion of the defendant, the book was excluded. 

The book would not have been objectionable, on account of 
the articles therein charged, not having been delivered to the 
defendant personally, if there had been evidence tending to 
show, that they were received by any one, who was his 
agent authorized for that purpose. Mitchell v. Belknap, 23 
:Maine, 481. But it does not appear, that any article charged, 
was taken by one, whose agency is attempted to be shown by 
the least evidence in the case, and the book, if suffered to go 
to the jury: could have had no legitimate effect. 

E.r:ceptions overruled. 

SMITH o/ ux. versus CANNELL. 

"\Vbere land is conveyed with covenants of general warranty, and, at the 
same time, is re-conveyed in niort[lage, with like covenants of warranty, 
no action upon the covenants in the nwrtga[le can be maintained by the 
mortgagee or his assignee. 

Thus, where such deeds were given, it was Helil, that the assignee of the 
mortgagee could not recover, upon the mortgager's covenants, for an eviction 
under a judgment for dower recovered against such assignee by the widow 
of the mortgagee. 

COVENANT BROKEN. 

Richard F. Bartlett conveyed land, by deed with covenants 
of general warranty, to the defendant, who at the same time, 
and as a part of the same transaction, re-conveyed the same 
to Bartlett, in mortgage, with like covenants. Bartlett, at 
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the time, had a wife, but she did no act, whereby to bar her 
right of dower. Bartlett entered, according to law, for a 
foreclosure, and before the end of three years assigned the 
mortgage. After the foreclosure was perfected, the assignee 
of the mortgagee conveyed the land, which, by several sub
sequent and connected conveyances, became vested in the 
female plaintiff. 

Bartlett died insolvent, and his widow, in a suit at law, re
covered dower against these plaintiffs. The dower was as
signed, and the plaintiffs afterwards purchased it of the widow. 

This action is brought upon the covenants, contained in 
the mortgage deed, given by the defendant to Bartlett. The 
case was submitted for legal adjudication. 

Hilliard, for the plaintiffs. 
The defendant's covenants in his mortgage deed were brok

en by the wdow's recovery of dower. 2 Stark. Ev. 435; 
Sprague v. Baker, 17 Mass. 589. 

Such covenants run with the land, though the intervening 
conveyances be by quitclaim deed only. 24 Maine, 383 ; 8 
Greenl. 233 ; 6 Mete. 439 ; 28 Maine, 497 ; 4 Hill, 345. 

The plaintiffs are not estopped by the covenants in the 
deed made by Bartlett to the defendants. 28 Maine, 497; 
12 Mete. 459. Those covenants might bind heirs, but not 
assignees for value. 

Estoppels are to avoid circuity. Here could be no circuity, 
because Bartlett's estate is insolvent, and the claim should go 
before the commissioners of insolvency. 

Cutting, for the defendant. 
Bartlett could not have maintained suit against his grantee, 

on an allegation that his own wife had an inchoate right of 
dower, in the very estate which he had warranted to the 
grantee. 

His assignee could take no greater rights than the assignor 
had. There has been a mistake of parties. It is the grantee, 
the defendant, and not the grantor, the mortgagee, or his as
signee, who is entitled to actions upon the covenants. 24 
Maine, 525 ; 10 Conn. 422 ; 10 N. H. 33. 
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If the defendant's covenants run with the land, so did his 
grantors. But, if the defendant's covenants were broken at 
all, they were- broken before the assignment of the mortgage, 
they were broken the moment when given, and did not run 
with the land. 22 Pick. 447. 

TENNEY, J. -An absolute deed and a mortgage of the 
same land given at the same time by the grantee to the gran
tor, to secure the consideration, are regarded as one transac
tion ; but the law will adjudge priority of operation, for 
otherwise the tendency would be to defeat, rather than to car
ry into effect, the intention of the parties. Hubbard v. Nor
ton, 10 Conn. 422. When both such deeds contain covenants 
of warranty, the covenants are not considered to be mutually 
acted upon, each by the other, and their operation thereby de
stroyed ; those in the mortgage do not estop the party claim
ing to recover upon those in the absolute deed. Ibid. Brown 
v. Staples, 28 Maine, 497. 

The grantor in the absolute deed has sold the land ; the 
mortgagee has pledged it only, for the security of the pur
chase money. By the sale the grantor received a considera
tion, and is bound by his covenants to indemnify the grantee 
for all defects in the title, and for incumbrances existing at the 
time of the conveyance. 

As between these parties, the purchaser really pledges noth
ing but the interest, which he obtained under the deed to 
him, and is answerable to him for no imperfection in the title, 
existing before the conveyance. Haynes v. Stevens, 11 N. 
H. 28. 

If the mortgage is redeemed, it has discharged its office as 
security, and ceases to be operative. If it is foreclosed, the 
title, which passed by the absolute deed, is restored to the grant
or, or those who claim under him. And the one having the 
mortgagee's right after foreclosure of the mortgage, cannot be 
allowed to recover damages for a breach of the covenant there
in, made by the mortgagee, or existing at the time of his con
veyance ; for the effect of such recovery would be, to obtain 



126 PENOBSCOT, 1850. 

Smith v. Cannell. 

all that he parted with in the conveyance, and the value of 
the incumbrance, which he is relieved from removing by the 
foreclosure. Such consequences would be unjust. 

An inchoate right of dower is an existing incumbrance on 
the land, within the meaning of the covenant against incum
brances. Porter v. Noyes, 2 Greenl. 22 ; Shearer v. Ran
ger, 22 Pick. 447. 

At the time Bartlett sold and conveyed to the defendant, 
Frances S. Bartlett being then his wife, the covenant in that 
deed against incumbrances was broken, and in an action there
for, it would have been no defence, that the defendant had 
given a mortgage to Bartlett at the same time with a similar 
covenant. 

The plaintiffs claiming under an assignment of that mort
gage, and several mesne conveyances, they can trace their 
supposed right to recover in this action only through that as
signment. Each person, while he held the interest of the 
mortgagee, could equally with the plaintiffs maintain the 
action for the breach of this covenant. If any one, so hold
ing the interest, had released the covenant, no subsequent 
grantee could make the breach thereof available. And if for 
other reasons, any one in the chain of title under the mortgage 
is precluded from maintaining an action for the same cause, 
his grantee could acquire no right superior to that, of him 
from whom he derived his title. The mortgagee having no 
ground of action for the breach, which he had covenanted 
against, could not impart to any one a right, which he did not 
possess. 

Neither the insolvency of Bartlett's estat!:l, which would 
render a claim against it of little or no value ; nor the lapse of 
time, which might prevent its allowance, can have the effect 
to take away the defence, which was once open. 

P laintijfs nonsuit. 
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MoRToN's Adm'r versus HoDGDON. 

A disavowal, (by the owner,) of any title to personal property, will not pre
clude him from setting up his ownership, even as against the party to 
whom the disavowal was made, unless the conduct of such party was 
influenced by it, and unless it was made for the purpose of having such 
influence. 

Personal property, under rnm-tgage, and remaining by the contract in posses
sion of the mortgager, is not attachable as the property of the mortgagee. 

Property, which the officer had no right to attach, cannot be retained by him 
for the purpose of enforcing a reimbursement of money, which he may 
have paid to discharge a prior lien upon it. 

REPLEVIN of a yoke of oxen, which had been attached as 
the property of Cyrus S. Clark, and placed by the officer in 
the hands of the defendant for safe keeping. When attached, 
they were found at the barn of one Tebbetts, who claimed to 
have a lien upon them for their keep. The creditor's attor
ney paid that claim, and the amount was refunded to him by 
the attaching officer. The other material facts are stated in 
the opinion. The evidence was submitted to the court, by 
whom judgment was to be rendered according to the rights of 
the parties. 

Rowe and Bartlett, for the defendant. 
Evidence of property in plaintiff's intestate is inadmissible. 

The taking and detention were induced solely by the state
ments of the intestate. His representative, therefore, is es
topped to deny the truth of those statements. Gregg v. 
JVells, 10 Ad. & El. 90 ; Tufts v. Hayes, 5 N. H. 453 ; 
Gosling v. Birnie, 7 Bing. 339 ; Chapman v. Searle, 3 
Pick. 44 ; Stephen v. Baird, 9 Cow. 277 ; Dezell v. Odell: 
3 Hill, 215, and cases there collated by BRONSON, J.; Cope
land v. Copeland, 28 Maine, 525, 539 ; Rangely v. Spring, 
21 Maine, 130. 

Defendant is entitled to judgment for a return. The oxen 
having been rightfully attached, the money paid to Tebbetts 
was rightfully paid. Such payment operated as a transfer of 
Tebbetts' lien, and the property would be held to satisfy that 



128 PENOBSCOT, 1850. 

Morton's adm'r i·. Hodgdon. 

lien, even though it was not wanted to answer the attachment. 
Townsend v. Newell, 14 Pick. 332. 

If defendant is not entitled to a return, he is at least enti
tled to damages, to the amount of the lien paid 1'ebbetts, and 
interest. 

Defendant is entitled to a return, because the plaintiff had 
no right to his action of replevin, and the property was 
wrongfully taken from defendant. Collins v. Evans, 15 
Pick. 63, 65, and cases cited ; Dillingham v. Smith, 30 
Maine, 370. 

Courts refuse a return only where the general property is 
in plaintiff, or the law has disposed of it during the trial. 
Wheeler v. Train, 4 Pick. 168; TV!titwell v. Wells, 24 
Pick. 33; Ingraham v. Jlfartin, 15 Maine, 373. 

The officer is liable to Clark 's assignee for the oxen. They 
should therefore be returned to him, or to the defendant, his 
bailee. 

Kelley and AlcCrillis, for the plaintiff. 

·w ELLs, J. - The plaintiff's intestate, Abraham Morton, 
was the owner of the oxen replevied, and in January, 1842, 
conveyed them in mortgage to Cyrus S. Clark, but by an 
agreement between him and Clark, he was to keep them until 
the expiration of the time of payment, in September then next 
following. They were subsequently attached on a writ in 
favor of Prescott & Josselyn, as the property of Morton. 
That attachment was released upon the declaration of ]Horton, 
that the oxen were not his property, but were the property of 
Clark ; that he had sold them to Clark for sixty dollars, as 
payment towards a piece of land in Wellington ; that he was 
to have the use of them that spring, if he kept them well, and 
that fall he was to drive them to Wellington or Brighton 
where Clark owned some farms. This communication was 
made to the attorney of Prescott & Josselyn, and he acting 
upon the information withdrew their attachment, which, hav
ing terminated, can have no connection with the subsequent 
one. 
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The same person, who was the attorney of Prescott & Jos
selyn, was also the attorney of Jenness, and caused the oxen 
to he attached in a suit brought by Jenness against Clark, as 
the property of Clark. And it is contended, that the plain
tiff is barred from maintaining this action by the declaration 
made by Morton. Bnt before one can be conclusively bound 
by a declaration made in relation to his interest in property, 
such declaration must be designed to influence the conduct of 
the person to whom it is addressed, and must have that effect. 
Morton had no knowledge of any intention on the part of 
Jenness or his attorney to attach the oxen as the property of 
Clark, and could not therefore have designed to influence him 
in that respect. If it had been communicated to him, he 
might have then stated the existence of the mortgage, and the 
particular provisions of it. There could have been no wilful 
purpose to mislead Jenness or his attorney, for he did not 
know that Jenness had any demand against Clark, nor that 
Jenness needed or had any occasion for information on the, 
subject. What he said cannot operate as an estoppel under 
the circumstances of the case. 1 Story's Eq. Juris. sect. 393 ; 
Welland Canal Co. v. l-Iathaway, 8 Wend. 480; 28 Maine, 
525 ; Reynolds v. Lounrlsbury, 6 Hill, 534 ; Dewey v. 
Field, 4 Mete. 381. But when such declaration has not the 
effect of an estoppel, so as absolutely to conclude the party 
making it, still it is evidence to be weighed in connection with 
other testimony, and to have such force as it may deserve. 
Tufts v. Hayes, 5 N. II. 452 ; Wallis v. Truesdale, 6 Pick. 
455. In looking at the evidence, it does appear that Clark 
had a mortgage of the oxen, and by law his interest is not at
tachable, while the plaintiff had the possession and the right 
of redemption. The undisputed facts of the case outweigh 
the effect of the declaration of Morton, and the oxen cannot 
be considered so far the property of Clark, as to justify their 
attachment as his property, and the taking them out of the 
control of Morton, or the hands of Tebbetts, where they had 

been placed. 
It is not certain there was a fraudulent purpose on the part 
VoL. xxx11. 17 
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of Morton towards any one. Assuming that his language is 
correctly given, he might then have considered the mortgage 
as conveying the property to Clark in such manner as to au
thorize it to be called his property. No inquiry was made of 
him as to the mode of transfer, and no statement in relation 
to it. 

It is further contended, that there should be judgment for 
the defendant, and a return of the property, because there was 
an existing lien in favor of Tebbetts, and that it was dis
charged by Jenness, through the agency of his attorney. By 
statute, chap. 117, sect. 38 and 39, personal property mort
gaged or pledged may be attached by tendering to the mort
gagee, pledgee, or holder, the amount of the debt, for which 
it is mortgaged or pledged, and when sold on execution the 
officer may apply the proceeds of the sale to the payment of 
the sum so paid or tendered. If the property is not held by 
the attachment, there is no power in the officer to make such 
application of the proceeds. The statute applies to cases 
where the property is attached by a creditor of the mortgager 
or pledger, and is sold as such on the execution. The officer 
cannot keep property, which he had no authority to attach, and 
sell it on execution, merely to reimburse a creditor for what he 
has paid to discharge a lien upon it. 

·whether such payment would transfer the mortgage, or 
pledge, or lien to the person paying the money, in the same 
manner as if an assignment were made by the party holding it, 
when the attachment is invalid, it is not necessary in this case 
to determine. There was no arrangement between Tebbetts7 

who claimed the lien, and the officer, that the officer should 
hold as his servant, as was the case in Townsend v. Newel( 
14 Pick. 332, but the money was first paid by the attorney, 
and afterwards to him by an agent of the creditor. 

The oxen not being attachable as the property of Clark, 
the officer is under no official obligations to him or his assignee 
in bankruptcy, and cannot have a return of them. 

Judgment for the plaintiff. 
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PAINE, Adm'r, versus McINTIRE. 

The remedy for an administrator de bonis nan, upon an unsatisfied judgment, 
recovered by the original administrator, is by scire facias. Debt will not 
lie. 

DEBT, brought by an administrator de bonis non upon an 
unsatisfied judgment recovered by the original administrator 
against this defendant. · 

Jewett and Crosby for the defendant objected: - 1st. That 
the action must be in the name of the former administrator or 
his executor or administrator. 

2d. That the remedy is not by action of debt, but by scire 
facias. 

A. W. Paine, for the plaintiff, cited R. S. c. 113, <§, 18; 
6 Mete. 197; 1 B. & C. 150; 8 Cowen, 333; 15 Mass. 
37 4 ; 1 Chit. on Pl. 15 ; 3 Rand. 287. 

HowARD, J.-By the common law, an administrator de 
bonis non cannot execute a judgment recovered by a former 
executor, or administrator, but may maintain a new action. 
Snape v. Norgate, Cro. Car. 167; Yaites v. Gough, Yelv. 
83; Barnhurst, Yelv. 83; Ket v. Life, Yelv. 125; Turner 
v. Davies, 2 Saund. 149; Grout v. Chamberlain, 4 Mass. 
611, 613; Dale v. Roosevelt, 8 Cowen, 333. 

In England the law has been changed by an act of parlia
ment, 17 Car. 2, c. 8; but here the modification has been 
made by our own statutes, 1821, c. 52, <§, 20; R. S. c. 
120, <§, 8. These statutes furnish a remedy for fhe adminis
trator de bonis non by scire facias only, on a judgment ren
dered for a prior administrator. He may pursue that remedy, 
but cannot maintain an action of debt on such judgment, 
under existing laws. PlaintiJf nonsuit. 

NoTE. - ,VELLS, J. took no part in this decision, having, at the time of 
the argument, been engaged. in jury_ trials in another county. 
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HASTINGS ')' al., Appellants, versus DANIEL CLIFFORD &• u:1:. 

"3y the R. S. c. 95, a widow who elects to take the provision made for her 
in her husband's will, has no right also to <lower in his estate, unless it 
plainly appear by the will to have been the testator's intention that she 
should have both. 

,vhen not entitled to both, she will be considered as accepting the provisions 
made in the will, unless, within six months from the probate of the will, 
she waives such provision. 

A. delay of more than six months to make the election, is to be considered 
an acceptance of the _provsions made for her in the will, and constitutes a 
bar to her right of dower. 

But if she "be <lei,rivcd of the provision made for her by the will," she is 
entitled to dower, as if no such provision had been made. IL S. c. 95, 
section 14. 

To confer such right of dower, it is not necessary that there be a total pri
vation of the provision made for her in the will. It is sufficient, if there 
be a privation of a substantial part of it. 

:But whether, in case of a failure in tho provision made for her by tho will, 
she be entitled to dower, if; before the expiration of said six months, she 
knew of such failure, and made no election to claim the clo,vcr, qumre? 

APPEAL from a decree of the Judge of Probate, assigning 
dower to Hannah Hastings, the widow of James Hastings, 
and also an allowance of $465, out of the personal estate. 
Said James Hastings made a will, which was duly approved 
on the last Tuesday of March, 1847. On the thirtieth day 
of May, 1848, said Hannah was appointed executrix of said 
will. On the same day, iu the Probate Court, she waived 
the provisions made for her in the will, and claimed dower 
in the real estate, and also petitioned for an allowance out of 

~ . 
the personal estate, more than she would be entitled to as 
her distributive share. After preliminary proceedings duly 
had, the Judge of Probate caused dower in the real estate 
to be assigned to her, and also made her an allowance of 
$465, out of the personal estate. All the other facts, neces
sary to a full understanding of the case, are contained in the 
opinion of the court. 

The reasons stated for the appeal are -
1st. That the Judge erred in allowing said sum out of said 
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personal estate, because the said Hannah did not, within six 
months after the probate of the will of the said James Hast
ings, elect to waive the pecuniary provision made for her by 
said will. 

2d. That said Judge erred in allowing the said Hannah 
Hastings to have dower as aforesaid, because the said Han
nah did not within six months after the probate of said will 
make her election to claim said dower. 

WELLS, J. - It does not appear by the will of James Hast
ings, the testator, that he intended that his wife should re
ceive the bequests in his will, in addition to her dower. It 
must so appear, by onr statute, which has altered the rule of 
the common law, to entitle her to the provision in the will, 
and her dower also. It is not contended on her part that she 
has a right to both, but that she is not barred of her dower, 
although she made no election within six months from the 
probate of the will. 

The statute, chap. 95, sect. 13, provides " where any such 
provision shall be made in the will of a husband, for the 
widow, she shall within six months after probate of the will, 
make her election, whether to accept it or claim her dower ; 
but shall not be entitled to both, unless it appears by the will, 
that the testator plainly so intended." It does not say what 
shall be the consequence if she makes no election. 

By the statute of 1783, chap. 24, sect. 8, "the widow, in 
all cases, may waive the provision made for her in the will of 
her deceased husband, and claim her dower," &c. '!'his act 
has been construed to require an election by the widow before 
she can be . entitled to her dower. Reed v. Dickerman, 12 
Pick. 146. 

The statute of 1821, chap. 38, sect. 15, enacts, that "the 
widow ia all cases may waive the provision made for her in 
the will of her deceased husband, and claim her dower," &c. 
This language implies that the claim of dower depends upon 
the waiver of the provision in the will. 

And it is not probable that the Legislature intended to 



134 PENOBSCOT, 1850. 

Hastings v. Clifford. 

change the law in that respect by the Revised Statutes. If 
such intention had existed, it would be expected that it would 
have been expressed in terms different from those employed. 
'I'he widow takes the provision in the will, unless she renoun
ces it, and as she cannot have both the provision and the 
dower, without some act of renunciation, she must be under
stood as relinquishing her claim to dower. Such construction 
was given to a similar statute in Massachusetts. Thompson 
v. McGaw, 1 Mete. 66. 

The delay of the widow to elect would constitute a bar to 
dower, unless her case falls within the provisions of the four
teenth section of chap. 95. By that it is enacted, that " if a 
woman be lawfully evicted of lands assigned to her as dower, 
or settled upon her as a jointure, or be deprived of the provis
ion made for her by will, or otherwise, in lieu of dower, she 
may be endowed anew in like manner, as though no such as
signment or provision had been made." By this section, if 
she has been deprived of the provision made for her by will, 
she may be endowed anew. The law confers no power upon 
its tribunals to direct a pecuniary equivalent to be paid to the 
widow, even if the estate were sufficient to authorize its exer
cise, for the provision of which she may have been deprived, 
but remits her to her dower. An actual or implied acceptance 
of the provision, which subsequently fails, or of which she is 
deprived, lets her into her claim of dower. She may be de
prived of it by the insolvency of the estate, or want of title 
to it on the part of the testator, or by a different disposition 
made of it by him in his lifetime. If the husband should give 
to his wife by will a note for a thousand dollars,. against a 
third person, and before his death should collect the note, he 
would thereby deprive her of what he had given to her. There 
would be ostensibly a provision made for her, but in reality 
none. 

By his will, James Hastings gave to his wife with other be
quests, "two notes of hand, one against the town of Brewer, 
dated June 24, 1831, of three hundred and eighteen dollars 
and twenty-two cents, signed by Watson Holbrook, treasurer, 
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the other against Thomas Drew, as principal, and F. and I. S. 
Whitman, sureties, of six hundred dollars, dated March 9, 
1834." The notes returned in the inventory of the estate 
were, one against the town of Brewer for one hundred dollars, 
and one against Thomas Drew for one hnndred and seventy
six dolla;s and thirty-eight cents, and it does not appear that 
there were any other notes belonging to the estate. The ap
praisers estimate the value of the note against Drew at fifty 
per cent. The notes inventoried fall short in amount to those 
named in the will, in the sum of six hundred and forty-one dol
lars and eighty-four cents. There was then a very material de
ficiency in this part of the provision made for the wife, and she 
was deprived of what was expressly given to her in the will. 
There was not an entire failure of the provision in the will, 
but of a substantial part of it. Her implied acceptance must 
be presumed, in the absence of any proof to the contrary, to 
have been made upon the belief, that the will truly expressed 
the provision made for her. No proof has been adduced, that 
she had any knowledge of the deficiency within six months 
from the probate of the will. The will was approved in 
March, 1847. The widow was appointed executrix in May, 
1848, , and at the same time returned the inventory of the 
estate, and waived the provision made for her in the will. 

The inventory bears date, July 2, 1847, but it does not 
appear, that the widow had any knowledge of it, until she 
returned it to the Probate Court. She was under no obliga
tions to procure i.t to be made before she was appointed ex
ecutrix. ·what agency she had in it does not appear, nor that 
she took any part personally in having it made, nor had 
within six months from the probate of the will any informa
tion of its contents. Her acceptance by implication of the 
provision in the will must therefore be viewed, as having 
taken place under a misapprehension as to what she was to 
receive, a mistake arising not from any fault on her part, but 
from the exhibition in the will of a provision, which could not 
be obtained. She does not appear to have been guilty of 
any neglect in waiving the provisions made for her in the will 
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and claiming dower, after obtaining information of the de
ficiency, and she mnst be considered as entitled to her dower. 
2 Story's Eq. Jnr. ~ 1098 ; Kedney v. Coussmaker, 12 Ves. 
Jr. 136; TVake v. TVake, 1 Ves. Jr. 335; Thompson v. 
McGaw, before cited; J Roper, Husband & Wife, 584. 

The Judge of Probate made an allowance to the widow of 
four hundred and sixty-five dollars out of the personal estate. 
As she can take nothing nuder the will, the personal pro
perty, not disposed of by it, exceeds the amount of the al
lmvance, and the Judge had power by the statute, c. 93, ~ 
15, to make such allowance to her. ·what was allowed to 
her is not wanted for the payment of debts. The whole of 
the real estate is valued in the inventory at eleven hundred dol
lars, and its income by the commissioners appointed to set off 
her dower at one hundred dollars a year. The one third of 
the real estate would not furnish her with sufficient means of 
support, and the allowance cannot be considered as unreason
able under the circumstances of the estate. 

The decrees of the Judge of Probate are affirmed, and the 
case is remitted to that court for further proceedings. 

Eiobbs, for the appellants. 

A. Sanborn, for the appellees. 

HATHAWAY versus PERSONS UNKNOWN. 

'Jl1c court, in acting upon a report of commissioners appointed to make parti
tion of land, cannot properly perform its duty, without ascertaining whether 
persons, known to be concerned and within the State, have had sufficient 
notice of the time and place of making partition, to enable them to Le pres
ent at the partition, for the protection of their rights. 

The commissioner.' return, that they have given sufficient notice, is not con
clusiYe upon the court. 

They should state what they have done, and whether any, and what personR, 
(if any,) were known to them to be concerned, and resident v,ithin the State, 
,mcl ,vhat notice was given to each of them. 

PETITION for partition of real estate, representing that the 
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petitioners were seized of undivided portions of the land "with 
persons to the petitioners unknown." 

Cyrus S. Clark was a part owner of the land and a resident 
of this State, at the time of filing the petition and during the 
whole pendency of the proceedings. At the return of the 
award, he appeared and objected to its acceptance, because the 
award does not show that any notice was given to him, or 
what sort of notice was given to any of the part owners. 
The report, however, was accepted, and Clark filed excep
tions. 

Kelley, for the excepting party. 

Peters, contra. 

SHEPLEY, C. J. - The return of the commissioners ap
pointed to make partition, as amended, states, " we also gave 
sufficient notice of the time and place and purpose of our 
meeting for making said partition to all concerned, who were 
known and within the State, that they might be present at the 
meeting." 

The statute, c. 121, <§, 23, provides, that the commissioners 
shall give sufficient notice of the time and place for making 
partition, to all concerned, who are known and within the 
State, that they may be present at the making thereof. 

The rights of part owners not residing within the State and 
not notified are preserved to them by the twenty-seventh sec
tion, while the partition is made conclusive upon the rights of 
those residing within the State, except under certain circum
stances. It is therefore of importance, that the part owners 
last named should be notified. 'l'he proceedings of the com
missioners are to be returned to the court appointing them, to 
be confirmed, recommitted, or rejected. 

'l'he court could not properly perform this duty, without as
certaining whether persons known to be within the State and 
to be concerned, had been notified in such manner as to enable 
them to be present for the protection of their rights. It could 
not have been the intention of the Legislature to make the re
turn of the commissioners, that they had given sufficient no-

VOL. XXXII. 18 
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tice, conclusive upon the court, without affording it any 
knowledge of the facts, upon which such a return had been 
made. The whole proceedings of the commissioners, and not 
matters of form only, are to be subjected to the revision of 
the court, for confirmation. The commissioners should there
fore state, what they have done, and whether any, and what 
persons, if any, were known to them to be concerned, and to 
be resident within the State, and what notice was given to 
each one of them. 

The former statute of 1821, chap. 37, sect. 7, which pro
vided, that " dne notice" should be given, received snch a 

construction in the case of Ware v. Hunnewell, 20 Maine, 
291. The substitution of the word" sufficient" for the word 
"due," is rather indicative than otherwise, of an intention to 
have the sufficiency of the notice presented for the considera
tion of the conrt, when called upon to confirm their pro-
ceedings. The report is recommitted. 

DAKIN versus GoDDARD. 

·where a creditor, holding land by levy of an execution, subject to the debt
or's right of redemption, has leased the same, the debtor, after redeeming, 
cannot recover of the lessee for the use and occupation prior to the redemp
tion. 

Neither, after redeeming, can the debtor, claiming to be, (by operation of 
law,) the assignee of the rents and earnings under the lease, recover of the 
lessee for any of the rents or earnings, which accrued prior to tho redemp
tion, 

AssuMPSIT for use and occupation of the plaintiff's 
land, and also for the third instalment of rent, payable under 
a lease of said land, made by one Southard to the defend
ant. 

The case was submitted to the court upon an agreed state
ment of the facts. 

Cutting, for the plaintiff. 
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1. The land, which was leased to the defendant on the 
10th of May, 1842, was redeemed on the 10th of Nov. 1842, 
and on the next day the defendant was notified to pay the 
rent to the plaintiff. 

The plaintiff's title having thus become perfected on the 
last day of the second quarter, he was entitled to the rents 
subsequently accruing under the lease, for the defendant was 
then holding under the plaintiff, either at sufferance or under 
the lease, at the plaintiff's election. 

The defendant, by continuing to occupy after the notice to 
pay rent to the plaintiff, must be considered as assenting to 
be accountable to the plaintiff. 

That the defendant so understood it, is shown by the pay
ment he made to the plaintiff of the fourth instalment. His 
only fault was in not paying to the same party the third instal
ment, for which this suit is brought. 

But the law of this case is already settled. Southard v. 
Parker, 26 Maine, 214, relating to this very lease. In that 
case the lessor sued the assignee of the lessee for this same 
third instalment, but was not permitted to recover. Unless 
this suit can be maintained, that assignee keeps the whole in
stalment, $512,50, without any consideration. 

2. This action may well be maintained on the count for 
use and occupation. 

The relation of landlord and tenant existed between these 
parties. Curtis v. Treat, ~I Maine, 525. 

" Where the premises have been occupied without the 
knowledge or consent of the owner, the state of landlord and 
tenant does not exist between him and the occupant, and an 
action for use and occupation cannot be sustained." 

"It is, however, competent for the parties to waive the tort; 
and if the tort be waived by them, the owner may have his 
remedy in assumpsit." 

In this case the premises have been occupied with the 
knowledge and consent of the owner, and the defendant has 
already paid a part of the rent, viz. the last quarter's rent to 
the plain tiff. 
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Peters, for the defendant. 
1. In no event can the plaintiff recover in this form of 

action, which is assumpsit. 'l'he remedy, if any, is in tres
pass for mesne profits. This was incidentally decided in 26 
Maine, 214. There was no privity between these parties. 
There was no attornment to the plaintiff, and the notice to 
pay to the plaintiff raises no implied promise. It is said, the 
defendant's payment of the fourth instalment was a recogni
tion, that he was then holding under the plaintiff. By the 
same reasoning his paying the third instalment to the assign~e 
of the lessor is an admission, that he was, when that in
stalment accrued, holding under the lease. 

2. The defendant was rightfully occupying under the lease 
until the redemption was made, Nov. 10, 1842. By that 
time, as the parties have agreed, more than three fourths of 
the whole year's earnings had accrued. They were, therefore, 
rightfully payable to the assignee of the lease, to whom they 
have been fully paid. If the plaintiff can recover in this suit, 
it must be for occupancy prior to the redemption. 

SHEPLEY, C. J. -The case is presented for decision upon 
facts agreed. It appears, that an execution in favor of Ed
ward R. Southard and Myrick Emerson, against Gershom B. 
vV eston and others, was levied on certain real estate, on 
November 22, 1841. Southard having acquired the interest 
of Emerson, leased a part of that. estate to the defendant, on 
May 10, 1842, "to hold for the term of one year1

' from that 
time, "unless said premises shall be redeemed from said set-off." 
The lessee promised" to pay said rent to said lessor or his order, 
in four equal instalments, the first the fifth day of August, the 
second the fifth day of September, the third the fifth day of 
October, and the fourth the first day of December next. 

John N. Gossler and the plaintiff became the owners of the 
estate, subject to the levy, and redeemed it on November 10, 
1842 ; and on the following day gave notice to the defendant, 
that the rent, "except the two first quarters," was not to be 
paid to the lessor, but to the owners of the estate. 
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The defendant continued to occupy the estate, until May 
10, 1843 ; and he paid the three first instalments of the rent 
to Oliver Parker, to whom the lease had been assigned on 
May 18, 1842. The third instalment was not paid until De
cember 12, 1842. The fourth instalment was paid to Gossler 
and Dakin. 

This action has been commenced to recover the amount of 
the third instalment, already paid to Parker, or to recover for 
the use and occupation of the estate, after it was redeemed, 
so far as the defendant has not paid therefor to Gossler and 
Dakin. 

The tenancy under the lease was terminated on November 
10, 1842, by the determination of the estate of the lessor at 
that time. The three first instalments of rent had become 
payable l\efore that time, and their payment might have been 
enforced. Such payments, if they had been made, would have 
been legally made, and the defendant could not have been re
quired to make them to any other person than the lessor or his 
assignee. 

The lease did not become void by the termination of the 
tenancy. It continued to be a valid contract between the 
parties -to it, and the lessor or his assignee could compel the 
defendant to perform all the duties, which he ought to have 
performed before the estate was redeemed, unless he was re
lieved from their performance by the termination of the es
tate, or by the terms of the lease. The estate was leased for 
one year for a certain sum, which was made payable on cer
tain days named, having no correspondence to quarterly pay
ments. The lessor or his assignee was entitled to collect and 
receive the rents, which had accrued before the estate was re
deemed. The amount, which had accrued, must be deter
mined by the lease and the facts agreed. The lease provided, 
that, if the premises should be redeemed, the lessee should 
pay "only a fair proportion of said rent." It is agreed, that 
"the occupation of said mill from May 10 till November 10, 
was more than three-quarters in value of the lease for a year 
from said 10th of May." By paying the third instalment to 
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the assignee of the lessor, the lessee paid no more than he was 
obliged by his lease to pay for the use of the premises, before 
they were redeemed ; no more than a fair proportion of the 
yearly rent. 

The right of the plaintiff to recover in this suit may be ex
hibited in a different manner. He can claim to recover only 
as assignee of the lease, by operation of law, or for nse and 
occupation of the premises. Should his right to represent the 
lessor as assignee not be denied, he could only enforce the 
lease according to its terms ; and the three first instalments 
of rent would be payable to the lessor as being the owner of 
the estate, when they bec~me payable. Should he attempt 
to recover for the use and occupation of the estate, after it 
had been redeemed, he must be met by the fact agreed, that 
the occupation during the first half of the year was worth 
three-fourths of the whole year's rent; and it follows, that 
the occupation for the last half of the year was worth no more 
than one-fourth of that rent, which has been already paid to 
him. 

The argument for the plaintiff alleges, that the rent ac
crued quarterly, and that a different decision will be at vari
an:;e with the decision in the case of Southard v. Parker, 
26 Maine, 214. In that case the facts do not appear to have 
been correctly presented, or if they were, to have been stated 
with entire accuracy. The opinion incorrectly states, that 
the premises were leased "at an annual rent payable quarter 
yearly," and the reasons assigned for the decision are based 
upon that erroneous exhibition of facts or position. The de
cision itself appears, as the facts are now exhibited, to have 
been correct, admitting the contract of September 2, 1842, 
to have been in force, and to be entirely consistent with the 
present. That was an action of assumpsit, containing a 
count for money had and received by Parker, to the use of 
Southard, who could riot recover without proof, that the 
money received of the defendant was his property. This 
proof he failed to make, because he had agreed on September 
2, 1842, to receive the rents "np to and including the fifth 
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of September instant," and to make no claim for rents after 
that time. If this contract was in force, and the estate was 
redeemed by virtue of its provisions, it disproved his right 
to any rent payable after the fifth of September and to the 
money in the hands of Parker, received for the third instal
ment of rent. 

Gassler and Dakin by their settlement with Southard re
specting the rents and profits of the estate might have recov
ered from him the amount of the third instalment if he had 
received it. Or they might have recovered it from any other 
person, in whose hands it ,vas found, unless he had, before 
the estate was redeemed, acquired from Southard some right 
to it, which would prevent Southard from conveying it to 
them. Plaintiff nonsuit. 

McLAUGHLIN versus SHEPHERD. 

A conveyance of land, and a bond, made at the same time, by the grantee, to 
re-convey upon the performance of conditions, constitute a mortgage. 

An offer to perform the conditions defeats the conveyance. 

Such a bond, though unrecorded, will be operative as against an attaching cred
itor of the grantor, who attached prior to tho Revised Statutes, and who, at 
the time of the attachment, had notice, either express or implied, of such a 
bond. 

An attachjng creditor is chargeable with notice in the same manner and with 
the same effect, as a subsequent purchaser. 

·when proposing to purchase land, of which some person, other than the 
grantor, is in possession, it is the purchaser's duty to inquire into the state 
of the title. 

The presumption of law is, that upon such inquiry, he ascertains the true state 
of the title. 

Unless he make such inquiry, a presumption arises of a fraudulent intent in 
making the purchase. 

A continued, uninterrupted possession by the grantor in such a case, is suf
ficient evidence from which to infer notice to one who purchased prior to 
the Revised Statutes, that such a bond existed. 

The right of a mortgagee of land is not attachable or subject to a levy, as his 

property. 

ENTRY. - Case for the plaintiff. 
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In June, 1838, the defendant conveyed the land to one W el
lington, by a deed recorded in the same month, in considera
tion of three notes of $700 each, given by Wellington to 
him. 

In October, 1838, a creditor of Wellington attached the 
land, and on obtaining judgment in 1846, levied it as the pro
perty of Wellington, and- in 184 7 released it to the plaintiff. 

Case for the defendant. 
Wellington, on taking the deed, gave to the defendant a 

bond, that if, within three years, the defendant should re-de
liver the notes, or the part of them which might be unpaid, 
together with cash to the amount which might have been 
paid, with its interest, he would re-convey the land. 

Within the three years, the defendant did offer to Welling
ton the notes, and requested the re-conveyance. 

The defendant, at the time of making the deed, and ever 
afterwards to the time of the trial, was in possession of the 
land, residing upon it and occupying it exclusively. 

Some controversy arose relative to the sufficiency of the 
attachment. 

J. Godfrey and J. o/ M. L. Appleton, for plaintiff. 
The plaintiff's record title mus.t prevail unless invalidated. 

The deed and bond did not amount to a mortgage. 1 Fairf. 
197; 15 Maine, 104. 

Notice to the attaching creditor could not be implied from 
the possession in Wellington's grantor. 3 Pick. 155 ; 8 
Johns. 105; 12 Johns. 453; 8 Greenl. 98; 3 Mete. 405; 11 
Shepl. 29; 10 Shepl. 170; 26 Maine, 484; 23 Maine, 165; 
3 Wend. 208 ; 8 Peters, 30. 

Such possession raises a presumption, that the grantor was 
merely a tenant under the grantee. Sherburne v. Jones: 20 
Maine, 70. 

But _if notice could be implied from such possession, it 
would be insufficient; for the Revised Statutes, c. 91, <§, 26, 
requires the notice to be actual. 

Cutting, for defendant. 
I. The bond and deed constituted a mortgage. 
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The condition of the bond was performed by the offer to ,v ellington of his notes and the request for a re-convey
ance. 

By that performance, the convPyance by defendant was 
defeated. 

II. The statute of 1821, as to recording such a bond, is to 
govern in this case. By that statute, it was immaterial when 
the bond should be recorded. 

III. The occupation by the defendant dispensed with the 
need of a registry of the bond. It was, of itself, sufficient 
notice of such a bond. 23 Maine, 233 ; 6 Maine, 256 ; 5 N. 
H. 181. 

How ARD, J. - The tenant owned and occupied the de
manded premises, consisting of a house and lot in Bangor, 
and conveyed them by an absolute deed to Wellington, June 
2, 1838. He took from Wellington a bond under seal, of the 
same date, and executed at the same time, to re-convey the 
premises within three years, upon the surrender of the notes, 
then given for the consideration of the conveyance, and upon 
a re-payment of such sums and interest as might have been 
paid by the grantee. 

The deed was recorded June 30, 1838, but the bond was 
not recorded until November 20, 1843. Wellington did not 
enter into the possession of the premises, but the tenant and 
his family resided on, and occupied them, some time prior to, 
and ever since June 18, 1838. 

A creditor of Wellington attached the promises in a suit on 
a demand accruing, and due, before 1838 ; obtained judgment 
and execution, and levied upon thorn, January 12, 1847, and 
conveyed his title and interest to the demandant. 

Wellington did not pay any portion of his notes · for the 
consideration, but the tenant, within the three years, request
ed of him a re-conveyance, offering to give up the· notes spe
cified in the bond, and in compliance with its conditions. 

T~e deed and bond, being a part of the same transaction, 
constituted a mortgage between the parties, but whether it 

VoL. xxxn. 19 
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can be regarded as such, against the attaching creditor, is the 
question presented by the report. 

A subsequent purchaser of real estate, who had notice at 
the time of his purchase, of a prior unregistered deed, cannot, 
upon the strength of his prior registry, defeat the unrecorded 
deed. The notice to him has all the effect of a prior registry, 
and is alike effective, whether it be express or implied. This 
doctrine has been so fully discussed in English and American 
courts, and so frequently affirmed, that it may be considered as 
established law. 

It has been held that possession by one, of an improved es• 
tate, under an unregistered deed, is notice to a subsequent pur
chaser, of the prior conveyance; and that such possession, is 
sufficient to put the subsequent purchaser upon an inquiry in
to the title, which he is about to purchase from a person who 
is not in possession. If he make the inquiry, the presumption 
of law is, that he ascertains the true state of the title ; or if 
he neglect it, and purchases, there arises in either case, the 
presumption of a fraudulent intention in effecting the purchase. 
Webster v. Maddox, 6 Greenl. 258 ; Matthews v. Derner
ritt, 22 Maine, 312; 'rrowbridge's reading of the Province 
Law, of 9 Will. 3, chap. 7, 3 Mass. 573; Farnsworth v. 
Childs, 4 Mass. 638; Norcross v. JVidgery, 2 Mass. 508 ; 
Davis v. Blunt, 6 Mass. 489; Prescott v. IIeard, 10 Mass. 
(iO ; 1YlcMeclwn v. Griffing, 3 Pick. 152; Curtis v. }lfundy, 
:3 ~Ietc. 405, where it is held, under the Revised Statutes of 
Massachusetts, which provide that no unrecorded conveyance 
of real estate shall be valid and effectual, except against the 
grantor, &c., "and persons having actual notice thereof," that 
it is not necessary, in order to render such conveyance valid 
against a subsequent purchaser, that he should have positive 
and certain knowledge of its existence ; but tha: the notice 
would be sufficient if it be such as men usually act upon in 
the ordinary affairs of life. Pomroy v. Stevens, 11 lYietc. 
:2114; Jackson v. Sharp, 9 Johns. 168; Jackson v. Burgott, 
lO Johns. 471; Day v. Dunham, 2 Johns. Ch. 190; LeNeve 
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v. LeNeve, 3 Atk. 654; Taylor v. Stibbert, 2 Ves. 440 ; 
Hiern v. ~Mill, 13 Ves. 120; 1 Story's Com. on Eq. Juris. <§, 

397; 4 Kent's Com. 169-174. 
The statute, 1821, chap. 36, <§, 3, provides, "that no title or 

estate in fee simple, &c., of any lands, &c., within this State, 
shall be defeated or inc umbered by any bond or other deed, 
or instrument of defeasance, in the hands or possession of any 
person, but the original party to such bond, deed, or other in
strument or his ~cirs, unless such bond, deed, or other instru
ment of defeasance, be recorded at large in the registry 9J 
deeds, in which the original deed referred to in the said bond, 
deed, or other instrument of defeasance shall have been record
ed." The first section of this chapter provides for the record
ing of deeds, and it has been construed in conformity with 
the doctrine and principles already stated ; but the third sec
tion has not been so directly the subject of discussion, or of 
judicial interpretation. As the instrument of defeasance affects 
the title of the parties to the conveyance, there would seem to 
be the same necessity for recording it as for recording the deed, 
and for the like purpose of giving notice. Such, undoubtedly, 
was the object of the Legislature in framing the law. By 
analogy, this section should receive a similar construction, in 
reference to unrecorded instruments of defeasance, with the 
first section of the statute; in respect to unregistered deeds. 
A subsequent purchase, therefore, from the grantee, with 
knowledge, express or implied, of an unrecorded bond of de
feasance, would not be valid against the•mortgage. 'l'he sub
sequent purchaser would be chargeable with notice of the un
registered deed or instrument of defeasance, upon like evi
dence. Newhall v. Burt, 7 Pick. 159. 

The case of Fuller v. Pratt, I Fairf. 197, has been cited, 
as advancing doctrine at variance with the Yiews now indica
ted, on the subject of notice. But in that case it was deter
mined that the instrument, taken by the grantor, did not con
stitute a defeasance ; and although the Chief Justice remarked, 
in his opinion, that, if it had been a defeasance, it could not 
have operated as such, against any person but the original par-
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ty to it, while unrecorded, yet this remark was merely inci
dental to the point upon which the decision was made ; and the 
effect of possession by the ooligee was not then discussed by 
the court, and does not appear to have been there directly con
sidered, or decided. 

An attaching creditor is chargeable with notice in the same 
manner, and with like effect, as a subsequent purchaser. llfat
thews v. Demerritt, 22 Maine, 317. 

In this case, the evidence was sufficient to put the creditor 
u_pon the inquiry into the nature of the title of his debtor ; 
and if the inquiry had been instituted, it cannot be doubted 
that it must have resulted in his ascertaining the true state of 
the debtor's interest. The open, continued, and exclusive pos
session and occupation of the house and lot, by the tenant and 
his family, after his conveyance to Wellington, are facts from 
which notice might be inferred that he was in possession by 
right, and under the title which he actually had. McKecknie 
v. Hoskins, 23 Maine, 233; Taylor v. Stibbert, 2 Ves. 440. 

Wellington's interest was only that of a mortgagee, and it 
was not attachable, or subject to a levy of execution. Blan
chard v. Colburn, 16 Mass. 345; Eaton v. Whiting, 3 Pick. 
484; Smith v. People's Bank, 24 Maine, 185. 

The objections to the sufficiency of the attachment becom
ing immaterial to the result, are not considered. 

Demandant nonsuit, according to the 
a1;reement of the parties. 

KNOWLTON ~ al. versus SANFORD ~· al. 

If, in a river, there be a common and known passage way for veasels to a 
wharf, there is, ordinarily no right in any person to obstruct it by anchoring 
a vessel upon it, or so near to it as to expose another vessel to danger, by 
compelling her to depart from the passage way. 

In case of absolute necessity, however, a vessel may lawfully anchor upon such 
passage way, remaining no longer than the necessity exists. 
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In any such case of necessity, it is the master's duty to exercise reasonablr, 
skill, prudence and care to give all others their just rights of navigating the 
river, ·whether he performs that duty, is a question of fact for the jury. 

Though the distress of the vessel were not so stringent as that she could not 
have been stopped and anchored elsewhere than in the passage way, it is 
still matter, not of law for the court, but of fact for the jury, to determine 
whether the master, under the circumstances, performed his duty to others in 
occupying the passage way. 

Even if, without necessity, a vessel should have anchored in such passage way, 
that would not authorize neglect in any other vessel, attempting to pass up
on such passage way. Such other vessel is bound to the use of ordinary 
care and skill, though the first vessel was in the wrong. If, through want 
of such care and skill, on the part of the vessel attempting to pass, a col
lision should occur, her owners would be liable to the owners or shippers of 
the anchored vessel, for their damages. 

Where a steamer, by user, has acquired the right to pass upon a particular 
passage way to a wharf, it is for the jury to decide whether other naviga
tors are bound, under the circumstances, to know that there is such a passage 
way, and where it is. 

CASE. The plaintiffs shipped goods on board thA schooner 
Brandywine, bound from Boston to Bangor. When arrived 
in the Penobscot river, the schooner anchored, one evening, 
in Bucksport eddy. While there at anchor, the next morning, 
she was run into and sunk by the steamer Penobscot, owned 
by the defendants. To recover for the damage thereby done 
to the plaintiffs' goods, this action is brought. In relation to 
the extent of the damage, the parties submitted to the de
cision of referees, stipulating, however, that the submission 
should have no influence upon the question of the right of 
action. The referees estimated the plaintiff's damage at 
$779,13. At the trial, evidence was offered with a view to 
show, that the defendants had, from the year 1836, owned 
and occupied a wharf in Bucksport, for a steamboat landing ; 
that they had for all that period, been accustomed to pass to 
their wharf in a particular course or passage way, and had the 
right, whenever their occasion should require it, to pass along 
that passage, unimpeded by vessels at anchor there; that the 
schooner was lying in that passage way; that so soon as she 
was discovered to be there, the officers and crew of the 
steamer used all due efforts, though unsuccessfully, to avoid 
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the collision ; that the collision occurred without any fault 
on their part, but wholly by the fault of the officers and crew 
of the schooner; that, on the part of the officers and crew of 
the schooner, there was a want of skill and care by which 
the collision was produced. 

On the other hand, ·evidence was offered to show, that by 
reason of adverse winds, and through injuries sustained by 
the schooner, in her sails and rigging, her officers and crew 
had lost the control of her; that only one sail was in any 
condition to be used, and that was much torn ; that they 
could not proceed with her up the river, but were compelled 
to anchor at that spot for repair ; that the steamer seasonably 
discovered her position, and might easily have avoided the 
collision; that the injury was occasioned wholly through the 
want of skill, care and prudence of the officers of the steamer ; 
and that the officers and crew of the schooner used all requi
site skill, diligence and care. 

With a view to affect the question of damages, some evi
dence was offered, as to the character and soundness of the 
schooner, and as to the conduct of the master and others 
after the collision. 

The jury were instructed that all vessels, when navigat
ing our rivers, have common and equal rights ; -

that every person is bound so to 'use this right as not to 
infringe the rights of others ; -

that, if there is a common and known channel in the river, 
or a common and known passage way to a wharf, no persbn 
ordinarily has a right to occupy it by anchoring his vessel 
upon it, or so near to it as to compel another vessel to en
counter danger by departing from it ; -

that, however, in case of absolute necessity, a vessel may 
lawfully anchor there and remain there so long as the neces
sity exists, and no longer ; -

that, if the schooper had met misfortune, and the master 
could not use another sail, ( than the one impaired,) and could 
not go to a safe place to anchor, then he would be justified 
in anchoring, and be entitled to remain as long as that neces
sity was upon him, and no longer; -
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that, in such case, however, it was the master's duty to 
exercise reasonable skill, prudence and care to give others 
their just rights·of navigation, and whether he performed that 
duty was a question, not of law for the court, but of fact for 
the jury; 

that, if he could have stopped and anchored elsewhere, it 
was still for the jury to consider whether he performed his 
duty or not ; -

that, if the place of the schooner's anchorage was in the 
common passage way of the steamboat since 1836, as con
tended by the defendants, the jury ~hould determine whether 
navigators should be held to know that there was such pas
sage way, and where it was; -

that, if there was no necessity for anchoring there, or if 
the schooner remained longer than she should have done, 
that would not authorize neglect on the part of the steamer ; 
that she would be bound to use ordinary care and skill, even if 
the master of the schooner was in the wrong ; and that, if the 
collision happened through the want of such care and skill, 
on the part of the steamer, the defendants are liable ; -

that, ( on the question of damages,) the character and 
soundness of the schooner and what took place in the con
duct of the master and crew after the collision, it was unneces
sary for the jury to consider, as the amount had been adjusted 
by referees on that point. 

The trial was before SHEPLEY, C. J. The verdict was for 
the plaintiff; and the defendants excepted to the instructions 
given to the jury. 

J. Appleton, for the defendants. 
1. The Brandywine had no right to anchor across the 

known track of the sLamcr, uuless from absolute necessity. 
"The party, who sets up necessity as an excuse for a 

violation of the statute, must make out the vis major under 
which h.e shelters himself, so as to leave no reasonable doubt 
of his innocence." Br~g Struggle v. U. S., 7 Cranch, 22. 

"The necessity, which will excuse a violation of a law of 
trade, must be such as will produce a well grounded appre-
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hension of the loss of vessel, cargo or dew on the mind of a 
skilful mariner." New York, 3 Wheat. 59. 

Now whether it be a law of trade or a law of way, or the 
legal rights of passage, it matters not, the necessity, in all 
cases, which will justify a violation of the law of the State 
and the legal rights of others, must be a case of stern, strin
gent and pressing necessity. The Scioto, Daveis' R.; Strout 
v. Foster, 1 Pet. U. S. Rep. 89. 

As a matter of law or fact the plaintiffs were under no in
evitable, unavoidable, urgent necessity of stopping in the 
track of the steamer, and thus of obstructing the right of navi
gation. 

It is not the abstract necessity of stopping - but of stopping 
in a particular place. 

The jury were instructed, that it was for them to deter
mine if the schooner was conducted with a reasonable degree 
of care to give others a fair use of navigation. 

The position of the schooner, is in no respect a question of 
care, or of degree of care, but of necessity and of that alone. 

Reference by the court to care or degrees of care, served to 
distract the jury from the real issue before them. 

Another instruction to the jury was, that if the place of 
the schooner's anchorage was in the common track of the 
steamboat since 1836, it was for them to determine whether 
navigators should not know it. 

·whether or not this was the common track of the steam
boat is a matter of fact, and for the jury. 

Whether or not navigators were bound to know it, if it had 
existed so long, is a question of law, and for the court. 

If the track of the steamer has been uniform since 1836, 
then, as matter of law, navigators were or were not bound to 
know that fact. 

But by their verdict, the jury must have decided that 
navigators were not bound to know it ; then, unless this be the 
law, we are entitled to a new trial. 

A most material question of law is submitted in the alterna
tive to the jury, and they have decided that the navigators 
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are not bound to know the track of a steamboat, though it 
may be of fourteen years continuance. 

Another instruction was that, if the schooner met with mis
fortune, and the master could not use another sail, and could 
,wt go to a safe place to anchor, t!ten he would be justified in 
anchoring, and would be entitled to remain as long as that ne
cessity was upon him and no longer. 

This instruction was utterly disregarded by the jury. The 
evidence on the part of plaintiffs most completely and conclu
sively negatives such necessity. 

The jury were instructed that, if the master of the schooner 
could have stopped and anchored elsewhere, it was for them to 
consider whetlwr he has performed his duty or not. 

This is erroneous. 
It is for the jury to determine '' if he could have stopped 

and anchored elsewhere;" if he could, then the law applies it
self to that state of facts, and :fixes the duty of the master. 

The court do not determine what the duty of the master is, 
but submit it to the jury. 

Suppose the jury found the fact to be, :, that he might have 
stopped and anchored elsewhere," and that as matter of law, 
it was not his duty so to do ; it is obvious that while right, as 
to the fact, they are wrong as to the law. 

The law in the alternative was submitted to them, and the 
verdict shows it to have been erroneously settled by them. 

Another instruction was that, even if the .schooner was un
der no necessity of anchoring where she did, or if she remained 
longer there than she should have done, that would not au
thorize neglect on the part of the steamer. She would be 
bound to use ordinary care and skill, even if the master of the 
schooner was in the wrong ; and if the collision happened 
through the want of such care and skill on the part of the 
steamer, the defendants are liable. 

By this instruction, it is immaterial whether the plaintiff is 
in the right or wrong, is guilty of the grossest negligel)ce, or 
has used ordinary care. The same care, skill and prudence 

VoL. xxxH. 20 
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are required of the defendants, irrespective of the misconduct 
and negligence of the plaintiff. 

If this be the law, the plaintiff is relieved from proving or
dinary care. He may be as negligent as he chooses, and thus, 
by his own misconduct, impose new and onerous duties upon 
the defendant, and by throwing them on the defendant, he 
may relieve himself from the obligations which the law im
poses upon him. Rathburn v. Paine, 19 Wend. 401. 

Th2 true rule is, that to authorize a recovery, proof of ordi
nary care should be required, from the plaintiff. Here the 
Judge erroni::ously required that proof from the defendants. 

Kelley, for the plaintiffs. 

How ARD, J. -The plaintiffs shipped a quantity of goods, 
at Boston, on board the schooner Brandywine, to be delivered 
at Hampden, on the Penobscot river. While the schooner 
lay at anchor in the harbor and bay of Bucksport, on the river, 
the steamer Penobscot came into collision with her, producing 
a breach in her side, and causing her to sink, with all her cargo 
on board, in fifteen or twenty minutes. The schooner and cargo 
were afterward raised, and the plaintiffs, and other owners of 
the cargo, submitted, in writing, the question of damages to 
the appraisal of three men, mutually selected by themselves and 
the owners of the steamer; "each party protesting that it does 
not hereby compromise any legal rights; and the owners of 
said steamer protesting that they do not hereby admit them
selves in any way to be liable for said damage, or for said collis
ion. All parties are to be bound by the decision of the apprais
ers aforesaid, as to the amount of the damage." . The damages 
sustained by the plaintiffs' goods were appraised at $779,13. 

This presents a case of collision, in which damages are 
claimed by the shipper and owner of goods, on board the 
schooner, as resulting from the negligence of the defendants, 
as owners and managers of the steamer. 

To the instructions given to the jury by the presiding 
Judge, as to the burden of proof, - the rights of vessels 
.afloat, and pas~ing on navigable waters, and the respective du-
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ties of those managing them, so to nse their own as not to 
impair the rights of others, - and the general right of a ves
sel to anchor in a passage way for vessels, only in cases of ne
cessity, and then, no longer than the necessity required, the 
exceptions have not been presented in the argument. 

The jury were instructed that they might determine from 
the evidence, "if the schooner was conducting with a reason
able degree of care to give others fair use of navigation ;" 
and it appearing that she was anchored at the time of the acci
dent, nearly, if not precisely in the line or track of the steam
er, they were further instructed that they might determine in 
like manner, whether, if this was the common track of the 
steamboat -'Since 1836, as contended by the defendants, naviga
tors should not know it. "If so, then for a vessel to place 
herself at anchor across the steamer's track, would be to exer
cise a right to wh_ich she was not entitled, if she might find 
other places of safety for anchorage. If the schooner met 
with misfortune, and the master could not use another sail, 
(than the one impaired,) and could not go to a safe place to 
anchor, then he would be justified in anchoring, and be enti
tled to remain as long as that necessity was upon him, and no 
longer. If he could have stopped and anchored elsewhere, it 
is for you to consider whether he has performed his duty, or 
not." 

To these instructions, excep'tions were taken, and are press
ed in the argument for the defendants. ( 1.) Because the 
position of the schooner was not a question of care, or degree 
of care, but of necessity alone. (2.) Whether that was the 
common track of the steamer since 1836, was a question of 
fact for the jury, but whether navigators should have known 
it, was a matter of law, and improperly submitted to the jury. 
(3.) If the master of the schooner could have stopped and an
chored elsewhere, the law applies itself to the state of facts 
and fixes his duty. 

Though the master of the schooner might have been im
pelled by necessity to anchor in the passage way of vessels to 
the wharf, or where anchoring would not be justifiable, ex-

,, 
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cepting under stress of circumstances, controling the ordinary 
rights and duties of navigators, yet he wottld be required

1 

even under those circumstances, to exercise at least a reason
able degree of care and skill in taking and occupying such 
pos1t1011. Not even necessity would justify a reckless disre
gard of the rights of others. Whether the conduct of the 
master was such as was required, in conformity with these 
principles, was a matter for the jury, and properly submitted 
to them. And whether navigators would know, or be re
quired to know, the track of the steamer, would depend up
on the facts proved to the satisfaction of the jury. Not only 
whether it had been used by the steamer, since 1836, but in 
what manner it had been used, in what seasons of the year, 
and how often, and whether or not it was varied by the season, 
wind, current, or tide. These were facts for the consideration 
of the jury. The instructions in this respect, we apprehend, are 
sufficiently stringent upon the master of the schooner. For 
they do not admit of his justification for anchoring and remain
ing in the track of the steamer, whether he knew it or not, 
unless from necessity, resulting from misfortune, and not from 
carelessness. Taken together they hold him to strict rules of 
care and skill even in his necessities. Of this the defendants 
have no cause for complaint. 

If the master of the schooner could have anchored else
where, the law would not absolutely and imperiously require 
him to do so, if, in the exercise of reasonable care and skill, 
prudent and skilful navigators upon those waters would have 
deemed it hazardous and unsafe to do it. The line of duty, 
in this respect, cannot be pressed to the verge of possibilities. 
The inquiry would not be, what the master could have done, 
but what, in the exercise of reasonable care and skill, he 
should have done, under the circumstances. On this point1 

therefore, the instructions were not exceptionable. 
The next instructions were that, " if there was no neces

sity for anchoring there, or if the schooner remained longer 
than she should have done, that would not authorize neglect 
on the part of the Penobscot. She would be bound to use 
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ordinary care and skill, even if the master of the schooner 
was in the wrong." The attention of the jury was then 
called to the evidence, and they were directed to determine 
thereby, whether "the master of the Penobscot was in the 

· exercise of ordinary care and skill," or whether "the accident 
was the result of the course she was compelled to take, by 
reason of the vessel lying in her course. The question then 
returns, was there want of skill and care on the part of the 
master of the Penobscot, or was it the result of accident, 
considering the course she was compelled to pursue, from 
the position of the schooner; if the former, the defendants 
are liable, if the latter they are not. If the accident was the 
result of fault on the part of both, then the plaintiff is not 
entitled to recover." 

It is a general principle of maritime law, that a vessel 
under sail must avoid one at anchor ; so one that can com
mand her movements must give way to one that is not under 
control. A vessel propelled by steam, is considered, in the 
application of this principle, as under sail, and with the wind 
at all times, and must give place accordingly. The Shannon, 
2 Hagg. 173; Luxford v. Large, 5 Carr. & Payne, 421. 

If a collision of vessels takes place by the fault of one of the 
vessels, without any fault of the other, or if the fault of the 
latter did not contribute to the injury, the former is responsi
ble for all the damages. The Ligo, 2 Hagg. 356 ; The 
Thomas, 5 Robinson, 345; Vanderplank v. Miller, Moody 
&, Malk. 169; Sills v. Brown, 9 Carr. & Payne, 613; The 
Scioto, Daveis' R. 359, (U. S. Dist. Court, Maine, Ware, J.) 

If the collision happened by accident, and without any 
fault on the part of either vessel ; or if it do not appear 
which is in fault, or if both were in fault, and contributing 
to the injury, the misfortune must be borne by those on 
whom it falls, and damages are not recoverable by either 
party, at common law. But in admiralty, if the collision 
were occasioned by a want of care or skill on both sides, the 
loss would be apportioned, or divided equally between them, 
as having been produced by the fault of both. The Wood-
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rop Sirns, 2 Dads. 83; Abbott on Shipping, ·302, ( 5th Amer. 
ed.); 3 Kent's Com. 230, 231; Story on Bailments, ~ 609 
and notes. 

As in cases of collision of carriages on land, so of vessels 
on water, the party who sues for damages occasioned by the 
collision, in order to support his action, must prove that the 
defendant was in fault, and that there was no want of ordi
nary care which contributed to the injury on the part of the 
plaintiff. The fault of one will not justify the fault of the 
other. Each must exercise, at least, ordinary care and skill 
for himself: - Imperitia culpae enumerantur. Owners of 
vessels, are responsible for the negligence and want of skill 
of masters, while acting within the sphere of their employ
ment. The instructions were in accordance with these 
principles, and could not, we think, have been misunderstood 
by the jury. 

On the subject of damages the jury were informed that, 
"as to what took place after the collision, and as to the' con
duct of the master, and as to the soundness of the vessel, you 
may lay that all aside, as having nothing to do with the case. 
The rights of the parties depend upon what took place before 
and at the time of the collision, and not after." To this 
the defendants except, as misleading the jury on the question 
of damages. 

,vhile it is true that the subsequent conduct of the party 
injured, and the condition of the damaged vessel, might not 
contribute to the occurrence of the accident, yet they might 
materially affect the amount of damages. A party injured in 
his character, person or property, cannot, by his own mis
conduct, or negligence, enhance the damages for which he 
claims compensation from another. But in this C'ase, the 
amount of damages had previously been determined by the 
appraisers, selected by the parties, and the question of am(}unt, 
did not properly arise at the trial. These instructions were 
therefore correct. 

From a careful examination of the testimony reported, we 
cannot say, that the jmy have erred in their conclusion. 
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There was evidence from which they might properly deter
mine, that the injury was occasioned without any fault of 
the plaintiffs or their agents, and that it was caused by the 
want of ordinary care and skill of the defendants. Though, 
in some respects, the testimony was conflicting, yet it was 
submitted to the jury under proper instructions, and in our 
opinion, their verdict is neither against the evidence, nor the 
weight of evidence. Exceptions overruled. 

LEv ANT versus RoGERs. 

rarol testimony is inadmissible to prove the allegation of a plea in abatement, 
that after an appeal had been taken, the writ had been altered, without 
leave of court. 

DEBT, brought before a justice of the peace. 
In the District Court, the defendant pleaded in abatement, 

that since the appeal was taken, the plaintiff, without leave of 
court and without motion therefor, had inserted in the writ 
the words, "now commormit of Levant in said county." 
The plaintiff's replication traversed the allegation of the plea, 
and tendered an issue to the country. The defendant offered 
to prove, by parol, the allegation of the plea. The District 
Judge, HATHAWAY, rejected the evidence. The verdict was 
for plaintiff, and the defendant excepted. 

CuRIA. -The parol proof was properly rej~cted. Copies, 
authenticated by the justices, were the only admissible evi
dence. Such copies were introduced by the plaintiff. They 
were conclusive. Exceptions overruled. 

EMERSON, Appellant from a decree of the Judge of Probate. 

Of the compensation to be made to guardians for their services, 

THE appellant is guardian to a minor. In a guardianship 
account he presented the following claim: -
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" 1847, Sept. 28th. 'I'o my own services and responsi
bility in the charge committed to me of the real estate of my 
ward, its careful and prudent management, and overseeing 
repairs and improvements for three years next preceding this 
date, in addition to usual commissions on personal assets, at 
$500, per year, $1500." 

The Judge of Probate disallowed the claim. From that 
adjudication this appeal is taken. 

A. W. Paine, for appellant. 

CouRT. - SHEPLEY, C. J., TENNEY, J., and How ARD, J., 
per SHEPLEY, C. J., orally. - It was said in the argument that 
the Judge of Probate disallowed the charge, because he sup
posed the statute had fixed the highest rate of compensation. 
We think there is no such limitaton as to preclude an allow
ance of the character claimed in this case. 

The guardian may have compensation for services ; and it 
may be much beyond the amount of commissions. A rule 
different from that would tend to prevent faithfulness awl 
care. 

In this case, the amount charged is large. Most estates 
would soon disappear under such allowance~. No specifica- ' 
tions are furnished us. Without further information as to 
the items, we think so large a claim cannot be allowed. 

Decree affirmed. 

MANSFIELD versus RouNDS. 
RouNDs versus DAVIS. 

No appcallies to the Supreme Judicial Court from a judgment of the District 
Court, upon an agreed statement of facts, in a suit commenced before a 
:Municipal Court or a justice of the peace. 

TnE first suit was a libel, commenced in the Municipal 
Court, upon the impounding of a cow. One Hill was the im
pounder. Defendant was the pound keeper. The case comes 
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into this court by appeal, from the judgment of the District 
Court, on agreed facts. 

Peters, for the plaintiff. 

Sanborn, for defendant. 

TENNEY, J., orally. - Our advice, if it were offered, would 
be unfavorable to the maintenance of the libel, because it is 
not brought in the name of the impounder. R. S. chap. 30, 
sect. 16. But we can only dismiss the case. It is not right
fully in this court. It was commenced in the Municipal 
Court, and by appeal carried into the District Court. From 
the judgment of that court, upon an agreed statement of facts, 
an appeal to this court was taken. From a judgment so ren-

. dered in a suit, apprale<l from a Municipal Court or justice of 
the peace, a further appeal does not lie. Exceptions would 
have been the proper course. Appeal dismissed. 

TnE second suit was replevin of a swine which had been 
impounded, having been found going at large. An objection 
was taken to the impounder's certificate, because it did not al
lege that the swine was found going at large "without a 
keeper." 

The case was commenced in the Municipal Court, then~ 
appealed to the District Court, and comes here upon an ap
peal taken to the judgment of the District Court, upon art 
agreed statement. 

TENNEY, J., orally, - after expressing an impression un
favorable to the defence of the suit, because of the omission 
to allege that the animal was "without a keeper," directed, 
for the reasons mentioned in the preceding case, that 

the action be dis1nissd. 

VoL. xxx11. 21 
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EDWIN D. GoDFREY versus HENRY M. CoDMAN. 

A plaintiff's book is not competent evidence to prove a sale of goods, unless 
he can testify, or in some other way prove, a delivery. 

AssuMPSIT for a bill of goods sold. 
Plaintiff introduced letters from defendant, ordering certain 

goods to be sent by the rail cars, and then, together with his 
suppletory oath, introduced his book, containing a charge of 
articles conforming to said order. On cross-examination, he 
testified that he could not recollect to whom he delivered the 
goods, or in what manner they were sent. There was no 
other evidence. The defendant requested the District Judge 
to instruct the jury, that the book was not competent evi
dence of the delivery. 'rhis was refused, and the defend
ant excepts, the verdict being against him. 

Cutting, for defendant. A delivery must be proved either 
by oath of plaintiff or by some other evidence. But here is 
no proof of any kind as to the delivery. Unless the plaintiff 
testifies to a delivery, the book and oath, without further 
proof, are not competent to prove the sale. 

J. Godfrey, for plaintiff. The point has been settled for 
plaintiff. Belknap v. Mitchell, 23 Maine, 475. 

Cutting, in reply. That case proved a delivery at the 
place as ordered. It is therefore a case in point for us. Here 
no delivery was proved. 

TENNEY, J., orally. -In Belknap v. Mitchell, it was prov
ed that the goods were delivered to one or the other of the 
defendant's agents, and at the place ordered. In this case, it 
is not shown to whom the delivery was made. It does not 
therefore appear that either the defendant or any agent of his 
had the articles. A plaintiff's book showing that he made a 
delivery to somebody is not competent evidence to charge a 
particular person. 

Exceptions sustained. 
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AYER versus SAWYER. 

A surveyor of lumber is not bound to keep a record of his surveys. His 
minutes are not of themselves evidence. 

EXCEPTIONS. 
Assumpi;;it for the price of mill logs. Plaintiff called one 

Averill, who testifiea that he was a surveyor, chosen by the 
town ; that he surveyed and measured the logs, and made a 
record thereof. 

Defendant objected to witness' testifying as to the quantity, 
and insisted that the survey book was the rightful evidence. 
The objection was overruled, and the witness testified upon 
that point. 

Defendant excepts. 

Cutting, for defendant, adverted to R. S. chap. 66, sect. 
28, 29. 

The surveyor's record is the best evidence. Dole v. Allen, 
4 Maine, 527. 

Peters, for plaintiff. 

WELLS, J., orally. - The witness was properly admitted. 
The statute does not require a surveyor to keep a record. 
What minutes he did make for convenience, or otherwise, the 
parties had no right to reqnire. They are not evidence. 

Exceptions overruled. 

EBENEZER G. PATTEN versus JoHN ELLINGWOOD. 

Of new promises by bankrupts, respecting debts discharged by the bank
ruptcy. 

ExcEPTIONS from the District Court, ALLEN, J. presiding. 
Assumpsit. Under an appropriate brief statement, defend

ant proved his discharge in bankruptcy. , Plaintiff proved that 
during the pendency of the bankruptcy proceedings, the de
fendant told him, " as you have used me well, you shall not 



164 PENOBSCOT, 1850. 

Sackett v. Lowell. 

lose a cent by my going into bankruptcy. I expect to get 
through this season, and will pay a part of it ne:rt fall, and 
the rest as fast as I can." ln a subsequent conversation, de
fendant told plaintiff, " I have got through - cannot pay now 
- will pay as soon as I can." 

There was evidence on both sides as to the defendant's abil
ity to pay. The Judge ruled the foregoing promises to be 
conditional, and that plaintiff, in order to recover, must show 
the defendant's ability to pay. 

HoWARD, J. 1 orally. -The rulings were right. 

Kelley, for plaintiff. 

Mudgett, for defendant. 

Exceptions overruled. 

SACKETT ~· al. versus LOWELL. 

A purchase of goorls by the defendant is not completed by his agreeing to 
buy them at a fixed price and permitting them to be charged in account, 
if there be no term of credit agreed on, and if he do not receive the goods, 
nor order them to be forwarded. 

Testimony that the plaintiff made a sale of goods to the defendant, at a 
stipulated price, and charged them, (in his presence,) in account; that noth
ing was said as to the length of the credit ; that defendant did not take the 
goods, nor direct them to be forwarded, will not sustain an action for the 
price of the goods, although the plaintiff forwarded them by express to 
the city of defendant's residence ; there being no proof that he receivctl 

them. 

A ssuMPSIT for a small bill of jewelry, $32,25, submitted 
on the evidence contained in the deposition of the plaintiffs' 
clerk; the court to render such judgment as law and justice 
require. 

The deposition stated, in substance, that the plaintiffs arc 
jewelers in co-partnership, resident in New York ; that depo
nent is their clerk ; that he showed the articles to defendant 
and told him the price ; that he sold them to defendant and 
charged them on plaintiffs' book, and defendant saw the 

• 
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charge ; that nothing was paid ; and that nothing was said 
about the length of credit ; that he did not again see the de
fendant ; that defendant did not receive the articles or give 
any direction about their being sent ; and that deponent sent 
them by Harnden's express, directed to Bangor, the residence 
of defendant. 

Peters, for plaintiff. Usage fixes the term of credit at six 
months. A sale and a forwarding were proved. In the absence 
of direction, as to the sending, custom justifies the course 
taken. Even if never received, defendant would be liable for 
the price. Plaintiffs would have been liable to defendant in 
trover. 

In its principles, though not in its facts, this case is like 
Merrill v. Parker, 24 Maine, 89. 

Sanborn, for defendant. 

How ARD, J. orally. -There was no delivery of the articles, 
nor order to send them ; and no evidence, that defendant re
ceived them. Nothing was paid or agreed to be paid. The 
evidence is insufficient. Nonsuit. 

MunGE versus PIERCE. 

'Where the quantity of lumber is in question, though the witness at first tBs
tify from his recollection of the scale bill, yet if he haye knowledge of the 
quantity, irrespectiYe of the scale bill, he may testify to the quantity, with
out the production of the scale bill. 

If the defendant propose to read a letter to himself from the plaintiff and one 
from himself in reply, it is not ground of exception, that he was required to 
read first the one written by himself. 

AssuMPSIT. Lumbert had an interest in a lot of land. The 
plaintiff owned an adjoining lot. They arranged that one 
Bachelder should cut and haul timber from said land at a fixed 
rate per thousand feet. 

Bachelder entered upon the work but soon quit it. 
From his cutting and hauling from the Lumbert lot, the 
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plaintiff derived no benefit; and he contended that he could 
owe very little, if any thing, for the operations by Bachelder 
on his, the plaintiff's, land, because there was very little, if 
any, timber cut and hauled therefrom. 

Bachelder obtained from the defendant his supplies for the 
operation, on a credit ; and in order to pay for the same, he 
requested the plaintiff to remit to the defendant whatever sum 
the plaintiff might be owing to Bachelder for the cutting and 
hauling of the timber. The defendant wrote a letter to plain
tiff, containing, among other things, a request that the money 
should be forwarded to him. 'l'he plaintiff accordingly re
mitted to the defendant $200, for which the defendant ac
counted to Bachelder. The plaintiff now contends that he 
was not owing Bachelder; that he paid the money through a 
mistake, and brings this suit to recover it back from the de
fendant. 'l'he defendant contends that the plaintiff contract
ed with Bachelder to pay him for operating on the Lumbert 
lot as well as on his own. 

Evidence upon all these matters was presented to the jury. 
The defendant -requested instruction to the jury that the 

letter from the defendant to the plaintiff, ( of which the Re
porter finds no copy among the papers,) did not prove a con
tract upon which the plaintiff can recover in this suit. There 
were other instructions. But by the verdict they are render
ed immaterial. 

The instruction was that if, in fact, the plaintiff was not in
debted to Bachelder, but paid the $200 to the defendant under 
an erroneous belief that he owed that sum to Bachelder, and 
for the purpose of discharging that indebtedness, then that 
payment was a good consideration to support the defendant's 
promise, if he made one, to refund the money. 

E. R. Mudgett, for plaintiff, testified to the quantity of 
lumber which Bachelder cut, and that it was wholly from 
the land of Lumbert ; that that was the amount on the scale
bill. The defendant objected to the testimony. Mudgett 
then testified that he had searched for the bill, without find-
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ing it ; but supposed it was still in his possession. He then 
further testified as to the quantity. 

At the trial, the defendant offered to read a letter from the 
plaintiff to the defendant, with the defendant's answer. The 
Judge ruled, that the letter from the plaintiff might be read, 
but not until after the letter from the defendant should be read. 
Neither letter was read. 

The verdict was for the plaintiff, and the defendant ex-
cepts. 

Rowe, for plaintiff. 

Ingersoll, for defendant. 

How ARD, J., orally. -The objection as to Mudgett's testi
mony cannot prevail, because he testified finally as to his 
knowledge of th(' quantity of timber, irrespective of the scale 
bill. 

The instruction, that the letter from the defendant should 
be first read was correct. 

The defendant requested instruction, that the plaintiff could 
not recover except upon some contract by the defendant to 
refund the money. The ruling was that as the defendant 
had received the $200, that was a sufficient consideration, if 
the defendant had promised to repay. We consider the letter 
to contain such a promise. Exceptions overruled. 

NoTE. -- "\YELLS, J., at the time of the argument, was holding the jury term 
at Piscataquis county, and took no part in th;s decision. 

BROWN versus DonGE ~- al. 

If a grantor, after deeding his land, make to a third person a bill of sale of 
certain trees standing on the land, in pursuance of a verbal contract, en
tered into before the deed, the vendee of the trees takes nothing by his pur
chase, although the grantee of'thc land, knew of such contract, before he 
took his deed. 

B agreed verbally to sell certain trees on his land to the dcfenuant. C 
knowing of that agreement, purchased the land of B, by deed in common 
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form. B then gave to defendant a bill of sale of the trees, pursuant to said 
agreement. Jleld, that the bill of sale imparted no rights. 

TRESPASS for entering plaintiff's land and cutting and re
moving ash trees. 

The case is submitted on agreed facts. Bell and Healy 
owned the land. Chamberlin was their agent. By a verbal 
contract, he sold to Dodge the growing ash timber. Bell and 
Healy afterwards conveyed the land to Chapin, without any 
reservation in their deed. 

While the land was thus owned by Chapin, Chamberlin 
took of Dodge a note of $50, and, in his own name, gave 
him a bill of sale, ( without seal,) of the ash. Chapin then 
conveyed the land to plaintiff. Chamberlin testified that at 
the purchases by Chapin and hy plaintiff, he notified them of 
Dodge's claim, and "considered them to ass~nt to it." 

The defendant, Dodge, with his servant, the other defend
ant, afterwards cut and carried away the ash trees, for which 
this suit is bronght. 

Kelley, for defendants. 
Neither Chapin or the plaintiff paid for the ash. Its value 

,ms dedncted from their payments. The bill of sale was rati
fied by Bell and Healy, and it gave to Dodge a title, in writ
ing, before the plaintiff purchased. The plaintiff's assent, at 
the time, was a license irrevocable. But if not so, it was 
operative, till revoked. The sale of standing trees, gives au
thority to enter and take them. 

SHEPLEY, C. J., orally. -The transaction with Dodge was 
verbal, unexecuted, and without any consideration. So the 
thing stood when Chapin took. 'rhe ash passed to him as a 
part of the realty. Neither Bell and Healy, or Chamberlin, 
at that late day, had any right to sever it. The giving of 
the note by Dodge and the bill of sale to him, were subsequent 
to Chapin's purchase. No rights accrued therefrom. By the 
deed from Chapin, the whole title passed to the plaintiff. The 
conversation, had, when plaintiff purchased, was quite too 
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loose to show the plaintiff's consent that Dodge, or any one 
under him, should take the ash. Defendant defaulted. 

Rowe, for plaintiff. 

HoDGDON -r al. versus CHASE. 

A promise, not in writing, made by a debtor, (in consideration of a pay-day 
extended,) that he will not take advantage of the statute of limitations, 
will not support an action brought upon the breach of such promise. 

Assu111PSIT. The declaration, in substance, alleges that the 
defendant owed the plaintiffs on account ; that their right of 
action had existed nearly six years; that the defendant was 
then called upon for payment; that he asked further delay, 
and verbally promised, if delay could be granted, " that, in 
the trial of any action or snit, subsequently commenced by 
the plaintiffs against him on said demand, he would waive the 
statute of limitations and never take any advantage of the 
same, or plead the same in bar of said action ;" that he still 
neglected to pay ; that, after the six years had expired, the 
plaintiffs brought suit against him on the account ; that he 
pleaded the statute of limitations and prevailed ; recovering 
costs to the amount of $40,14 against the plaintiffs." The 
plaintiffs claim to recover, in this suit, the said amount of 
costs and also the original debt and the costs by the plaintiffs 
incurred in said action, amounting in all to $136,71. 

The defendant demurred to the declaration . . 
Cutting, for plaintiffs. 
"A promise, in consideration of the forbearance of a suit 

for a certain time, is good ; for that is for the benefit of the 
defendant, though the action is not discharged." 1 Com. on 
Contracts, 11. 

" If there be any benefit or prejudice, however trifling, it is 
deemed a sufficient consiaeration." lb. 14. 

The defendant invokes R. S. chap. 146, sect. 19, which 
provides that, " in actions of debt or upon the case, founded 

VoL. xxxn. 22 



170 PENOBSCOT, 1850. 

Hodgdon v. Chase. 

upon any contract, no acknowledgment or promise shall be al
lowed, as evidence of a new or continuing contract, whereby 
to take any case out of the operations of the provisions of 
this chapter, or to deprive any party of the benefit thereof, un
less such an acknowledgment or promise be an express one, 
and made or contained in some writing, signed by the party 
chargeable thereby." 

Now, I contend, that an agreement to waive the statute of 
limitations, or never to take advantage of the same or plead it 
in bar, is not within the letter or spirit of that section. 

It is neither an acknowledgment of a debt or a promise to 
pay a debt. This latter language when used verbally and 
previously to the Revised. Statutes had been held sufficient, 
not only as evidence of indebtedness, but also to take the case 
out of the statute of limitations. 

Courts had decided, in the first place, that there must be 
a promise to pay. 

Afterwards, that doctrine was modified and extended to an 
acknowledgment of indebtedness, the court holding that that 
implied a promise to pay. 

The books are full of decisions as to those two points. 
And inasmuch as evidence of verbal admissions was admissi
ble, under the former law, that law became subject to 
abuse. 

The Legislature of 1841, undertook to remedy that evil 
and that only. 

They not only declare that the acknowledgment or promise 
shall be in writing, but an express one, in contra-distinction to 
the adjudicated implication. 

And when that acknowledgment or promise is an express 
one, reduced to writing and signed, it becomes plenary proof 
of the original debt, as well as a bar to the statute of limita
tions. 

Can it for a moment be contende!l, that the Legislature or 
the codifiers of the law ever designed any other alteration, 
than to substitute written for verbal, and an express promise 
instead of an implied one, which embraced the subject-matter 
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of every decision up to that time? See also sect. 20. Agree
ment to waive could not affect a joint original promisor, even 
before that section was enacted. 

At that time, there had been no adjudicated cases upon any 
agreement or contract to waive the statute of limitations, or 
not to plead it in bar, which language is no acknowledgment 
of a legal claim, or a promise to pay a cent. And even under 
the old law and decisions, as liheral as they were, such words 
could have no force or effect upon the original debt, as 
evidence. 

And even the original action, referred to in the case at bar, 
was in no way affected by this contract. The original action 
and cause of action has been lost ; of that I do not now 
complain, but of the violation of the defendant's promise, 
whi::h caused that loss. Hodgdon o/ al. v. Chase, 29 
Maine, 47, where this court say, "whether an action could 
be maintained upon the promise, which it is contended has 
been proved, it is unnecessary to determine." 

There is nothing in that decision which militates in the least 
against the plaintiffs' right to recover in this action ; but on 
the contrary the doctrine there advanced is favorable to their 
recovery. 

'I'he doctrine there advanced is precisely what I have been 
contending for, to wit, in the language of the court, " The 
Legislature must have intended to change the existing law, 
and not to trust to the memory of witnesses in testifying to a 
new promise or acknowledgment of indebtedness." 

The court have not said, that an express contract to waive 
the statute of limitations, when not in writing, is invalid. 
But they have said, that &uch a contract is not within said 
19th section of chapter 146. Warren v. lValker, 23 Maine, 
453. 

" Where a new promise is relied on as an answer to the 
plea of the statute of lipiitations, the declaration is founded 

· on the original cause of action." Barrett v. Barrell, 8 
Maine, 353. 

And such a promise, under the 19th section, now must be in 
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writing, in which event the original cause of action, and not 
the new promise, is the foundation of the snit. 

In this case I do not contend that the agreement to waive 
the statute of limitations continued or revived the original 
claim. 

But the plaintiffs were obliged to sue the original demand in 
order to ascertain whether or not, the defendant would violate 
his subsequent agreement. 

Had the agreement then to waive the statute been in writ
ing and signed by the defendant, the plaintiffs could not have 
relied on said 19th section in support of their original action, 
for the agreement was, as this court have decided, neither an 
acknowledg11ient of the debt, or a promise to pay. Thus 
clearly showing that the agreement to waive, &c., is not em
braced in said section. 

If the plaintiffs then could not have relied on the said sec
tion in their original action, can the defendant now do it ? 
And this I say, supposing the agreement to waive !tad been in 
writing. 

· Can that section then be construed to be more comprehen
sive at one time than at another? Or can the same agreement 
be shut out at one time, and shut in at another? 

Again, the word, "whereby" in the 19th section, may be 
denominated the copula which connects the subject that pre
cedes with the predicate that follows. The predicate cannot 
enlarge the subject. 

So in this case, to the "acknowledgment or promise," which 
has been decided to be an acknowledgment of indebtedness or 
promise to pay, there cannot be added an agreement to waive 
the statute of limitations, for it would be an addition to, and 
an enlargement of the subject, and a third and additional pro
position brought in on the wrong side of the "whereby,'' 
which stands "in media via" and like a faithful sentinel per
mits no one to pass without the countersign. The Legislature 
has not given the countersign ; it has only selected two soldiers 
and invested them with the pass-word, while the third is shut 
out and left to inhabit the castle of his ancestors. 
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'l'he contract declared on, is then a valid contract, at com
mon law, and it is not embraced within the letter or spirit of 
the 19th section of chapter 146, and consequently is not af
fected by it. 

Knowles, for defendant. 

SHEPLEY, C. J., orally. - This is an action of singular 
type. It has been argued by the plaintiffs' counsel with 
much ingenuity and force. But we think the reasoning 
cannot prevail. To maintain such an action wonld render the 
statute inoperative, except to change the form of actions from 
assumpsit to case or tort. Demurrer held good. 

REED, in error, t:ersus 'l,AY. 

In a justice's court, a denial to allow costs to the exact amount claimed, 
when a smaller amount is allowed, is not error. 

TAY brought an action against Reed in a justice's court. 
Judgment was rendered on nonsuit for the defendant, Reed, 
who taxed his costs at $14, 11. The justice rendered judg
ment for costs, $4,87. To correct that judgment, and to re
cover his whole bill of costs, Reed brings this writ of error. 

J. Hodsdon, for plaintiff in error, cites 5 Mass. 389; 7 
Mass. 453; 12 Mass. 379. 

Peters, for defendant. 

WELLS, J., orally, -No error of fact has been assigned. 
No fact, extra the record, has been proved. We must there
fore regard the charge as an error of law. A denial to allow 
costs to the exact amount claimed, when some amount is al
lowed, is not error in law. 

Judgment of the justice affirmed. 
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DEXTER versus FIELD and trustees. 

If mortgagees of personal property, when summoned as trustees to the mort
gager, would rely upon a foreclosure of the mortgage, they must, in the dis
closure, show what were the conditions of the mortgage, and state that 
a foreclosure had occurred. 

How ARD, J. orally. -This case is upon exceptions, which 
relate only to the liability of the trustees. 

The disclosure shows a mortgage of goods made to the 
trustees by the defendant in Sept. 1848. The trustee writ 
was served on them in Nov. 1848, more than sixty days after 
the mortgage was given. On an examination made after Nov. 
1848, there was in the trust<ees' hands a balance of forty or fifty 
dollars, the avails of the mortgaged property, over the amount 
for which the mortgage was collateral. The counsel for the 
trustees contend the mortgage had been foreclosed before the 
service of the trustee writ. But the disclosure itself does not 
show what were the conditions of the mortgage, nor does it 
state that a foreclosure had been had, or any measures taken 
to effect one. They have not discharged themselves. 

BROWN AND APPLETON versus SA~IUEL P. STRICKLAND. 

Administrators de bonis non, cannot, in that capacity, maintain a real action. 

WRIT OF ENTRY. General issue with claim for betterments, 
submitted to the court for nonsuit or default. 

Several deeds, with much other evidence, were offered as to 
title, boundaries and betterments. The plaintiffs claim under 
the will of one Billings. By that will, the plaintiff, Brown, 
and one George Starrett were constituted ex.ecutors and trus
tees, and in case either of them should die, the Judge of 
Probate was authorized to appoint some person as the succes
sor, " to the end that there may be and continue two suitable 
persons, in whom the trust estate, hereby created, shall be vest
ed, and on whom the execution of this will and the perform-
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ance of the trusts may devolve." Starrett died. The Judge of 
Probate appointed Mr. Appleton, administrator de bonis non, 
who as such gave the bond, published the notices and took 
the oath thereof, as required of administrators de bonis non. 

,vELLs, J., orally. -A demandant in a real action must 
prove his title. Under the will the title was vested in two 
persons, executors and trustees. Provision was made in the 
will for the appointment of a substitute, if one of them should 
die. 

One of them died. Thereupon Mr. Appleton was appoint
ed and qualified, and gave bond, not as a trustee, but as admin
istrator de bonis non. In his commission, nothing is said in 
reference to rights or duties as a trustee. The offices and the 
requisite bonds are very distinct.· 

In administrators de bonis . non, the title to the testator's 
real estate does not vest. They can maintain no real actions. 
,v e think no title vested in Mr. Appleton, upon which to 
maintain this suit. 

There are other questions of magnitude in this case, but it 
is unnecessary to discuss them. Demandants nonsuit. 

J. Appleton and D. T. Jewett, for plaintiffs. 

Cutting and Kelley, for defendants. 

w EBB versus FLANDERS. 

If a mortgage, (which was made to secure the performance of a bond,) be as
signed, the mortgagee can maintain no action upon it, unless he have also 
some interest in the bond, for he could have no conditional judgment. 

ENTRY, submitted for decision upon facts reported by a com
missioner. 

A father conveyed the land to the defendant, his son, tak
ing a bond, ( with a mortgage for its performar..ce,) for the 
maintenance of the father. ,vhile these deeds were unre
corded, and before any breach of the bond, the father deeded 
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with general warranty to the plaintiff1 who had knowledge of 
the former conveyance. 

BY THE CouRT. - 1st. The plaintiff's deed, having been 
taken in fraud of defendant, cannot entitle him to an absolute 
judgment against the defendant. 

2d. The deed to the plaintiff perhaps transferred the mort
gage. It was a mortgage to secure performance of a bond. 
The bond was never assigned to plaintiff. 'l'herefore he can 
have no conditional judgment. Nonsuit. 

ELLSWORTH, in equity, versus STARBIRD. 

The obtaining of a conveyance of land upon a verbal promise, that the pur
chaser would subsequently secure the purchase morniy by a mortgage, and 
a refusal afterwards to give such mortgage, do not constitute a sufficient 
ground for enjoining the purchaser from selling the land, unless some 
fraudulent or deceptive practice was used to obtain the conveyance. 

'THE bill prays that the defendant may be enjoined from 
selling a described lot of land, and for relief. 

It alleges in substance that the plaintiff is a poor man ; that 
he had owned the land ; that he conveyed it to defendant 
upon an agreement that defendant should secure the value to 
the plaintiff by a mortgage ; that afterwards defendant fraudu
lently refused to re-conyey the land, or pay for it, or give the 
mortgage, or any other security. 

J. E. Godfrey, for plaintiff. 

SHEPLEY, C. J., orally. - The allegations amount only to 
this, that the plaintiff voluntarily conveyed the land, trusting 
to the defendant's mere verbal promise to give security for it. 
It is not stated that the security was to be given at the same 
time with the plaintiff's conveyance, or that any deception 
was practiced to obtain the conveyance. 

Injunction refused. 
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SMITH versus RINES. 

In a suit to recover for money paid by the plaintiff, as surety to the defend
ant in a replcvin bond, it is no defence, that the plaintiff, when signing the 
bond, knew that the replevin suit was groundless and malicious. 

AssmrPSIT for money paid by plaintiff as surety on a re-

plevin bond. . 
Pillsbury attached goods on a writ against Stover Rines, 

who procured them to be receipted for. After demand, the 
receiptors were sued, and their goods were attached. The 
defendant replevied the last mentioned goods, furnishing the 
plaintiff and two other persons, as sureties on the replevin 
bond. After judgment, by consent, for a return, judgment 
on the bond was recovered against the defendant and his sure
ties, and it was satisfied by a levy upon the plaintiff's real es
tate. To recover the amount thus satisfied on said judgment, 
the plaintiff brings this suit. 

At the trial, the defendant proved that he never had even a 
color of title to the goods replevied, and that the plaintiff, his 
surety, well knew that fact; that there was a concert between 
them to use the replevin suit for the purpose of procuring 
more time for Stover Rines, in which to settle his debt to 
Pillsbury. 

It was ruled that that proof furnished no defence to this 
suit. 

The defendant excepted. 

Ingersoll, for defendant. 
'l'he replevin suit was a groundless and malicious prosecu

tion. The parties are in pari delictu, equally tort feasors. 
In such cases, the law furnishes no relief between the 

parties. 
1. 'I'his defendant is liable to an action for malicious pros

ecution. Stone v. Swijt, 4 Pick. 392; Parnham v. Moor, 
21 Maine, 508; Noyes v. ·wells, 12 Pick. 324; Ives v. Bar
tholomew, 9 Conn. 309 ; Revenga ,-. 11fcintosh, 2 B. &. 
C. 693. 

VoL. xxxn. 23 
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2. 1'he replevin bond was an essential part of that process. 
All the signers of it were principals in the wrong, and equally 
guilty of a fraud. 8 Smedes & Marshall, 305. 

3. Among joint tort jeasors there is no implied indemnity. 
2 Greenl. Ev. sect. 115. 'rhis case is within the rule, not 
the exception. It was not an innocent act. It was to try 
no right. 1iferriweather Y. _Ni.ran, 8 T. R. 186 ; Pair
brother v. Ansley, 1 Camp. 343; ·Wilson v. JV[ilnor, 2 Camp. 
450, 4:32. 

Cutting, for plaintiff. 

How Aun, J., orally. - If the givmg of the bond was a 
fraud, it was one of singular character, for it indemnified the 
intended victim. This suit is not brought upon any illegal 
contract. There is no ground, m law or ~quity, why the 
plaintiff should not recover. E.r:ceptions overruled. 

FOSTER versus p~~NNIKGTON. 

A declaration upon a contract for a spccifle,l quantity of an artidc, thougl1 
laid under a i·idclicit, is not sustained by proof of a contract for a larger 
<11u1ntity. 

ExcEnrnxs from the District Conrt in Aroostook county. 
Assumpsit on an alleged contract to deliver to the plaintiff 

"a certain large quantity of oats; viz. 600 bushels." The 
proof was of a contract for 1000 bushels, of which the 
defendant had delivered 207. The defendant's counsel ob
jected to the variance; but the Judge instructed the jury, that 
a contract to deliver 1000 bushels would sustain the declara
tion. 

Verdict for plaintiff. 

Kelley and J.llcCrillis; for plaintiff, relied on 2 Hill, 126. 
They contended that, under a videlieit, much latitude is al
lowed; that the qnantity alleged under a videlicit is but sur
plusage. Bristow v. tVri{{'ht, 1 Smith's Leading Cas~. 
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The dedaration was amendable, and substantial justice has 
been <lone. 

Ho\VARD, J., orally. - The instruction was erroneous. It 
made a contract for 1000 bushels to sustain a claim upon one 
for 600. The videlicit can have no such effect. There was 
a variance, and it was a material one. 

B.1:ceptions sustained. 

John Hodgdon, for defendant. 

GEORGE versus NrnHoLs. 

In a notice for the taking of a deposition, if there be a defect as to the place · 
of the taking, it is waived by the attendance of the party notified. 

In depositions, taken out of the State, it is not essential that the magistrate 
be a commissioner, appointed by the authorities of Maine. 

ExcEPTIONS from the District Court, HATHAWAY, J. 
The defondant had been notified to attend the taking of a 

deposition at the office of Henry W. Puller in Boston. It 
was in fact taken at the office of Henry H. Puller in Boston. 

It was offered by the plaintiff, and objected to by defend
ant, for the foregoing reason, and also because the magistrate 
was not a commissioner, appointed by the Governor and 
Council of Maine, to take depositions. The presiding Judge 
admitted the deposition, but gave the defendant an election 
whether to take a continuance or to proceed to trial with the 
deposition in evidence. The defendant elected to proceed, 
and the deposition was used by the plaintiff. 'l'o its admis
sion the defendant excepts. The caption of the deposition 
shows that defendant was present by himself aud counsel at 
the taking. The case was ::-:ubmitted without argument. 

'rENNEY, J., orally. - The first objection was obviated by 
the defendant's attendance at the taking. 

It is not requisite that the magistrate should be a commis
~wner. It does not appear that he was not authorized by 
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the laws of his State to take depositions. Depositions taken 
out of the State may be received at the discretion of the 
court. R. S. c. 133, <§, 22. E:cceptions overruled. 

LEVANT versus VAR.'IEY, Appellant. 

The seventh section of the Act of 1816, for restricting the sale of intoxicat
ing drinks, requires the defendant, appellant, to " advance the jury fee and 
all other fees that may arise after the appeal." Ily the " other fees" there 
spoken of, are intended only suoh fees as arise for the services of the clerk 
of the court. 

AcTION OF DEBT for violation of the .Act of August 7, 
1846, "to restrict the sale of intoxicating drinks." By the 
seventh section it is enacted that a defendant, appealing from 
the judgment of a justice of the peace, "shall be held to ad
vance the jury fees and all other fees that may arise after the 
appeal." 

The defendant having taken such an appeal, and entered 
it in the District Court, was there ordered, on motion of the 
plaintiff, to advance the fees for the plaintiff's witnesses. Up
on his refusal to do so, it was then ordered, that tho justice's 
judgment be affirmed. To those orders, exceptions were 
taken. And .the exceptions were su~tained; the court ob
serving, that the only fees which the defendant was bound 
to advance, were the jury fee and such fees as arise for the 
clerk. 

GRAY versus GARNSEY. 

This Court has no power to draw from another court an original paper. 
The register of deeds is the proper officer to certify the copy of the records 
of a levy on execution. 

DEBT on poor debtor's bend given by one Hills, as princi-
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pal, and defendant, as surety. The verdict was for plaintiff, 
and defendant excepted. 

SHEPLEY, C. J., orally. -The only exception is that the 
plaintiff, in order to increase the damages, was allowed to use 
in evidence a copy, ( certified by the register of deeds,) of a 
levy of land, from a third person to the said Hills. 

1. It is contended that the original paper, being better evi
dence, should have been produced. Bnt it does not appear 
that the execution was issued from or returnable to this court. 
From another court we have no right to draw an original pa
per. No court is authorized to do that, except that the court 
of Chancery in England may issue scire Jacias, to draw a 
document before them. Hammett v. Emerson,, 27 Maine, 
309, is decisive on this point. 

2. It is contended that the clerk, and not the register, is the 
proper certifying officer. It is true that the document, after 
being. recorded in the registry, is to be filed in the clerk's 
office. But the clerk has no record of the levy ; he is not re
quired to make one. He is not to certify, except copies of 
judicial proceedings. The practice has been uniform to re
ceive the register's certificate. He alone has the record, and 
he alone can certify it. Exceptions overruled. 

Kelley and McCrillis, for plaintiff. 

J. E. Godfrey, for defendant. 

WILLIAMS versus RoBBINS. 

The Act of this State, passed August 3, 1848, provides, that no action against 
a bankrupt, for a debt due prior to his bankruptcy, should be "brought and 
maintained upon any new promise, unless the sanie be in writing." 

In such an action the defence of bankruptcy is defeated by an unconditional 
promise to pay, made prior to that Act. 

AssuMPSIT, submitted on agreed facts. The defendant, 
prior to December, 1842, owed the plaintiff fifty dollars on 
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account. On March 21, 1843, he was decreed a bankrupt on 
his own petition, dated Dec. 16, 1842, and obtained a final 
discharge Aug. 27, 1844. In 1845, the plaintiff's agent pre
sented him the bill for payment. He said the bill was right, 
that he could not pay it then, but would pay $10, the next 
day, and the residn3 when convenient; that he was not l~gally 
bound to pay it, but it was an honorary debt, that it was 
like cash in hand, and he would pay it. 

Rowe, for plaintiff. 

Kelley and McCrillis, fer defendant. 

SHEPLEY, C. J., orally. -The conversation relied on by 
the plaintiff was prior to the Act, invalidating new promises 
in bankruptcy cases, except those made in writing. Was 
there a binding promise. The first part of the conversation 
was with some limitations. Parties in making verbal con
tracts often open with propositions which, on further consid
eration, they consent to enlarge. At the conclusion-, the 
defendant said the debt was an honorary one, and he would 
pay it. We think it was not his meaning to connect this 
promise with the preceding limitations, and that it was a 
promise unconditional. Jttdgrnent for plaintiff. 

DILLINGHAM g- al. versus SMITH g- al. 

In a case of replevin, submitted for decision on questions of law, without any 
stipulation as to the allowance of damages, the court, at another term, after 
judgment of nonsuit and return, has no power to assess the defendants' dam
ages or to submit that question to a jury. 

REPLEVIN for mill logs. This action was withdrawn from 
the jury and submitted to the decision of the court upon legal 
questions, no stipulation being made as to the allowance of 
damages. The case was argued at the last law term and con
tinued nisi. Dnring the vacation, judgment of "nonsuit and 
return" was entered. 30 Maine, 370. 
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Kelley and McCrillis, for the defendants, now move that 
their damages be allowed, contending that the court has power 
at its election to assess them ; or to frame an issuA presenting 
the question of amount to a jury. R. S. ch. 130, sec. 11 ; 
Afattoon v. Pierce, 12 Mass. 406. 

Rowe, for plaintiffs. - The defendants have laid no founda
tion for their claim. They had no property in the logs. The 
nonsuit was ordered, not because defendants owned the logs, 
but because, by reason of the intermixture with other logs, the 
plaintiffs failed to identify their own. 

The court has no power to assess damages. By the plead
ings, the question of defendants' damages was, at first, put in 
issue. But by consenting to withdraw the case from the jury, 
they waived the claim. 24 Pick. 32. 

SHEPLEY, C. J., orally. - The court has no power to make 
the assessment. Such matters belong to the jury, to be de
cided on testimony before them. 

No consent has been reserved, that the court shall fix the 
amount or send the question to a jury. No issue is made up, 
nor can the court frame one for that purpose. The defend
ants should have arranged for the damages at an earlier stage. 
They might have apprized the court that they desired an as
sessment of damages, so that the judgment should not have 
been entered, till the assessment was had. 

Of the merits of the claim, we express no opinion. As an 
individual I consider damages in such a case recoverable in a 
suit upon the replevin bond. J'vlotion overruled. 

STATE versus BoYD C. LEAVITT 4• al. 

An indictment for malicious mischief will not necessarily be defeated, merely 
because the acts proved might have supported a charge for larceny. 

ExcEPTIONs from the District Court, HATHAWAY, J. presid
rng. Indictment under the thirteenth section of the one hun-
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dred sixty-second chapter of the Revised Statutes, entitled 
"Of malicious mischief," &c., for wilfully and maliciously de
stroying certain shop tools, the property of one Dexter. There 
was evidence tending to show that the defendants, in the 
night time, broke open the shop, and threw the tools into the 
river. 'J'he defendants' counsel contended that the acts, if 
proved, constituted a larceny, and that, therefore, they could 
not support an indictment for malicious misr:hi~f, and request
ed the Judge so to instruct the jury. That request was de
nied ; the verdict was for the State; and the defendants ex
cepted. 

The case was submitted by Waterhouse, County Attorney, 
for the State, and by Knowles, for the defendants, without ar
gument. 

SHEPLEY, C. J., orally. -The request to the Judge assum
ed 'that, if certain acts would support a charge for larceny, 
they could not support an indictment for malicious mischief. 
But there is no such principle of law. This court has recent
ly decided that acts, which might have supported an indict
ment for arson, would support a charge for malicious mischief. 
The instruction re(]_nested was properly refused. 

Exceptions overruled. 

WILKINS versus BABBERSHALL. 

In order to discredit an opposing witness, by proving, that he had made 
declarations in conflict with his testimony, it is not requisite, that he should 
be previously interrogated as to such declarations. 

ExcEPTIONS. Writ of entry. Plaintiff claimed under a 
levy against Fowles & al. Defendant claims under a con
veyance from Fowles, made prior to the plaintiff's attach
ment. To show the conveyance fraudulent, plaintiff read 
the deposition of Fowles. 'I'he defendant then called one 
Doane to show that Fowles had made a contradictory state
ment. To such proof the plaintiff objected, until Fowles, 
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upon mqmry, should have opportunity to explain the state
ments which he had made. But the proof was admitted, 
:nnd the plaintiff excepted, the verdict having been against 
him. 

J. Appleton, for plaintiff. - The proof was inadmissible. 
It was of mere out-door conversation, and on irrelevant mat
ter. The defendant, at the taking of the deposition, should 
have inquired of Fowles as to any of his declarations, which 
he intended to prove. Such are the English and American 
tlecisions. Not to have done so, was a trap upon Fowles, and 
a wrong to the plaintiff. Green!. on Ev. § 462 ; 2 Phil. Ev. 
244; 3 Starkie's Ev. 1753. 

The case of Ware v. lVare, 8 Greenl. 42, contra, was an 
nncalled for dictum-, and wrong in principle. State v. Blake1 

25 Maine, 350. 

How ARD, J., orally. --The plaintiff contends that it was 
not competent for defendant to prove the out-door statements 
of Fowles, till, upon inquiry, Fowles had had opportunity to 
explain. Such is the rule in England and in some of the 
other States. It was never so in Maine. It has always been 
understood that the declarations of a witness may be proved, 
without such previous inquiry. The rule is well known. It 
is a salutary one, and we see no reason for changing it. 

E:t·ceptions m.'erruled. 

Peters, for defendant. 

THE WILTON MANUFACTURING CoMPANY, plainti.Jfs in error, 
versus I voRY P. W ooDMAN. 

·want of legal service of the writ, is a sufficient cause f01· reversing a jucl~· 
ment recovered on default. 

Of pleadings in the suit in error. 

VoL. xxxn. 24 

.. 
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Double pleacling is at the discretion of the court, and will be allowed only 
when there is reasonable ground for believing it will be for the forfoerancc 
of justice. 

ERROR to re,,erse a judgment, whi<:h the defendant, resi
dent in Boston, had recovered against the plaintiffs, on default, 
for $2807,72, damage, and $10,47, costs. The error assign
ed was that the writ had never been served on the plaintiffs. 

The defendant's counsel at first appeared specially to take 
advantage of the service in this writ. His views in that re
spect having been overruled, he pleaded, that the writ in the 
original suit had been served by the officer's leaving a true 
and attested copy with the clerk of the plaintiff's company, 
and thereof pnt himself upon the country. 

The plaintiffs protesting that no such service was made, 
replied that the writ was served conforrnably to the officer's 
return, which return was, ( as appears by the papers and re
cords of the case,) " I have ierved on the within named com
pany by leaving an attested copy of this writ in the factory 
store for their appearance in court," and the plaintiffs aver that 
no other service or return was ever made, and pray that de
fendant may be estoppecl from averring any thing contrary to 
said return. 

To that plea the defendant demurs, assig11ing eight causes 
of demurrer. 

The defendant also offered two other pleas. One was a 
plea of accord and satisfaction, the other was a plea of a re
lease of errors. 

Plaintiffs resisted the rnception of these pleas, because no 
leave had been given for double pleading, and because, as the 
counsel asserted, the pleas were utterly groundless, intended 
merely for a delay, which, as to the property seized upon the 
execution, would be ruinous to the plaintiffs' rights. The 
defendant then moved to plead double. 

Webster, for defendant. 
1. Its argumentative character is fatal to the replication. 
The denial of any rightfnl service is but an inference of the 

plaintiffs. 
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2. The replication ,is self-contradictory, in one part assert
ing, and in another part denying, that there was any service 
of the writ. 

3. It should have joined the issue tendered in the plea. If 
the issue was not rightly tendered, the plaintiffs should have 
demurred. 

4. It was a departure from the former pleadings, in which 
the plaintiffs had denied that any service had been made. 

5. It does not traverse the allegation of the plea, which 
was an allegation of the only important fact in the case. 

6. It sets up au estoppel. By what rule, after issue 
tendered, can an estoppel be pleaded? 

7. It is too uncertain in its allegations to effect an estoppel. 
8. It is double, informal, &c. 

J. S. Abbott, for plaintiffa. 

TENNEY, J., orally. -The third assigned cause of demurrer 
is, that the plaintiffs should have joined the issue tendered in 
the plea. That issue was irregular! y tendered; The plea set 
out new matter and should have offered a verification. But the 
defect was of form only, and so the plaintiff might treat it. 
The plaintiff had the right to set out the service. The de
murrer admits it as set forth. Such a service is manifestly 
insufficient. 

The sixth and seventh grounds of demurrer are, that the 
plaintiffs invoke an estoppel; a,nd that, even if an estoppel 
could attach to the case, the plaintiffs' allegations are too inde
terminate to give it effect. 

'I'he evidence as to the service was the officer's return. 
That evidence is conclusive, but, in a legal sense, is not to 
be held as an estoppel. The plaintiffs' prayer that it might 
be so held was irregular. But it is mere surplusage. 

In the other assigned causes of demurrer, nothing is per
ceived to impair the effect of the replication. 
· The defendant has moved for leave to plead double, and 
offers to plead and to prove an accord and satisfaction and 
also a release of errors. 'fhe former is inappropriate to this 
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form of action. But such a release would be a perfect de
fence. 

The exhibition to the court of such a release ,vould have 
had great weight npon this motion. Such a defence would 
hardly have left a necessity for the defendant's counsel to 
appear specially to take advantage of a supposed defect in the 
service of this suit, or to have presented a special demurrer 
with so many assigned causes, nor is it a wholly insignificant 
fact, that the original suit was brought in a county so far ·dis
tant from the plaintiffs' residence, and when the time of ser
vice was so nearly expiring. On the ·whole, there docs not 
arise a satisfactory conviction that the allowance of double 
pleading would advance the interests of justice, and the mo
tion, being to the discretion of the court, is denied. 

Judgment rci;ersed. 

'\V HITE t al. versus SANDERS 9· al. 

If one wrongfully sell tho plaintiffs goods, the receipt of money from him 
by the plaintiff, on account of such goods, would not be a ratification of 
tho sale, provided tho plaintiff would have had a right, i.·ithout notifying 
the sale, to receive the money. 

ExcEPTIONS. Trover. for a lot of goods. 
In 1848, the plaintiffs consigned the goods to one James 

GetcheH, with private verbal orders to sell at retail and for 
cash only. Before the delivery of the goods to him, Getchell 
paid the plaintiffs $35 toward them, and promised $15 more, 
but did not pay it. He gave what was intended for security, 
by an absolute deed of a store. Aiter retailing fifteen dollars 
worth of the goods, he sold all the residue to the defendants, 
at the invoice prices, taking in payment fifty dollars in cash, 
a horse, wagon and harness, and the defendants' notes at six 
and nine months for the balance. He exhibited the plaintiffs' 
invoice to the defendants, and receipted his bill of sale to de-
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fondants, as agent for plaintiffs. After plaintiffs knew of the 
sale, they received of Getchell some store furniture, which 
they immediately sold, and also $13,55 in money, but whether 
it was a part of the $50 received of defendant, was not 
shown. The plaintiffs also received about $25 for the rent of 
the store. 

At the time of purchasing, the defendants knew of the pri
vate instructions to Getchell to sell for cash only. This ac
tion was brought after a demand upon the defendants, of 
"the goods which they purchased of James Getchell." 

SHEPLEY, 0. J., presiding, instructed the jury that the de
mand was sufficient, if they were satisfied that defendants 
purchased the goods of Getchell, and took a bill of them. 

The counsel for the defendants requested the Judge to in
struct the jury, that if they believed that plaintiffs, since their 
knowledge of the sale to defendants, had accepted money, 
property, or security from the agent on account of the goods 
sold, this might be regarded as a ratification of the sale to de
fendants, notwithstanding the agent exceeded his authority in 
making it. 

The Judge declined giving said instructions, but did instruct 
the jury that, if the plaintiffs received of Getchell, after he 
sold the goods to the defendant, money, or other property, 
which they would not be entitled to receive unless the sale 
was regarded as valid, the sale would thereby be ratified; but 
if they would be entitled to receive the same from Getchell, 
if the sale were regarded as unauthorized, the sale would not 
thereby be ratified. 

1.'o the instructions and rulings the defendants except, after 
verdict against them. 

TENNEY, J., orally. - The instruction as to the demand 
was correct. 

The defendants' counsel requested certain instructions. But 
the mere knowledge by the plaintiffs of the sale to the defend
ants, and their receipt from Getchell of money on account of 
the goods, would not necessarily be a ratification. The modi-
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fication of requested instruction was rightfully made by the 
Judge. Ea:ceptions overruled. 

CARTLAND 1:ersus MoRRISON. 

The title to goods will pass by a sale without delivery from the true own
er, though, at the time of the sale, they are in the tortious possession of a 
third person, claiming them. 

The purchaser in such a case may, after demand, maintain trover for them, 
against such third person. 

ExcEPTIONS from the District Court, HATHAWAY, J. pre
siding. 

Trover for a yoke of oxen. They were formerly the pro
perty of defendant. He was keeping them in the pasture of 
one Fuller. He proposed to sell them to Garland, at a fixed 
price, to be paid in hauling. Garland consented to buy, if he 
could get Calef to receive them of him upon a debt. Defend
ant gave Garland a writing, addressed to Fuller, to deliver the 
cattle. The writing was left with Fuller, who consented to 
the taking. Garland and Calef at first could not agree on the 
price, and went away from Fuller's, giving him to understand 
there was no trade. Bnt afterwards, on the same day, they 
agreed ; and next morning Garland took them from Fuller's 
pasture, and delivered th~m to Calef. This was not known to 
Fuller till several days afterwards. The plaintiff bought them 
of Calef, and sold them to Clark for a colt and a note. 

The defendant, fancying that the transaction between him
self and Garland did not amount to a sale, and that the oxen 
were still his property, replevied them from Clark, and kept 
the possession of them. ' 

Clark was alarmed, and induced the plaintiff to rescind the 
sale, and plaintiff gave back the note and colt to Clark. After
wards, Clark, to settle the repleviu suit, transferred all his 
right in the oxen to the defendant. 



PENOBSCOT, 1850. 191 

Cartland v. ~forrison. 

'rhe plaintiff then demanded the oxen of defendant, with
out success, and afterwards brought this action of trover. 

The question to the jury was one of ownership. Several 
witnesses were examined on each side. Defendant requested 
the Judge to direct a nonsuit. This was refused. Defendant 
then requested instruction, that, when Garland and Calef had 
presented the order, and examined the cattle, and gone away 
without taking them, o~ deciding to take them, the agreement, 
between defendant and Garland 'to sell, was at an end ; so 
that the property did not pass to Garland. That instruction 
was not given. The instruction given was that, if the jury 
found the plaintiff, when he sold to Clark, to be the lawful 
owner, and that the possession which defendant then had was 
wrongful, it was competent for the plaintiff and Clark to re
scind their trade, and that on doing so, the ownership re-vested 
in the plaintiff, without a formal delivery. 

The verdict was for plaintiff, and defendant excepted. 

Sanborn, for plaintiff. 

Morrison and C. S. Crosby, for defendant. 

WELLS, J., orally. - The claim to a nonsuit is not insisted 
upon. In withholding the other instruction requested, there 
was nothing wrongful. Defendant has argued, that as both 
parties claim under Clark, the vendee who first obtained the 
possession is entitled. But there was no ruling, or request for 
ruling, on that point. It is not for decision here. The ruling 
was, that if defendant's possession was wrongful, the re-sale 
from Clark to the plaintiff was valid without a formal delivery. 
That ruling is ·in accordance with the rules of law. 

Exceptions overruled. 
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CooPER versus BAKEMAN. 

In replevin, upon a plea of non cepit with brief statement that the property is 
in the defendant, and not in the plaintiff, it is incumbent on the plaintiff to 
prove property in himself. 

If the brief statement merely allege property in the defendant, without deny
ing it to be in the plaintiff, the burden of proving ownership is on the de
fendant. -Per .. WELLS, J. 

REPLEVIN. General issue, with brief statement " that the 
property was the property of the defendant, and not the pro
perty of the plaintiff." 

Upon the question of ownership there was testimony on 
both sides. The Judge ruled that the burden was on the de
fendant to prove property in himself. The verdict was for 
the plaintiff and the defendant excepts. 

Cutting and Sewall, for defendant. 
The ruling was probably based on the authority of Green 

v. Dingley, 24 Maine, 135. There the brief statement alleg
ed property in the defendant, but did not, as in this case, allege 
that it was not in the plaintiff. 

In Greenleaf on Evidence, vol. 2, sec. 563, (2d edition,) 
the author says, " If the defendant, besides the plea of non 
cepit, also pleads property, either in himself or a stranger; and 
traverse the right of the plaintiff, which he may do; with an 
avowry of the taking, the material inquiry is as to the proper
ty of the plaintiff, which the plaintiff must be prepared to 
prove, the onus probandi of this issue being on him ; for if 
the former issue is found for him, but the latter is ei!l''.er not 
found at all, or is found for the defendant, the plaintiff can
not have judgment," and to sustain the doctrine cites some 
twenty authorities. 

The case of DiUingham v. Srnith, decided since the trial, 
is deemed conclusive. 30 Maine, 370. 

Rowe and Bartlett, for plaintiff. 
'I'he general issue admits the plaintiff :s property. The 

brief statement does not limit or qualify the admission. 
The sole office of a brief statement, filed under R. S. c. 
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115, <§, 18, is to give notice of that special, substantive mat
ter, wliich defendant proposes to prove. 

A denial of any allegation in the writ is not notice of spe
cial matter to be given in evidence, and cannot properly be 
inserted in such brief statement. 

Such traverse, if inserted, is mere surplusagc, and is of no 
force or effect. 

If defendant would traverse any allegation of the writ, 
which is not traversed by pleading the general issue, he must 
plead specially. 

The act of 1831, abolishing special pleading, was repealed 
at the revision of the statautes in 1841. 

A defendant may now file a special plea at common law, 
without pleading the general issue ; or he may, under the 
statute, plead the general issue with as many special pleas as 
he chooses ; or he may, in proper cases, plead the general is
sue, and give in evidence special matter with a brief state
ment. 

The prohibitory act of 1831 being repealed, aU decisions, 
and rules of practice, having their origin in such prohibition, 
are no longer in force. 

If defendant, now, by filing a brief statement, fails to bring 
the matter to such an issue as he might have raised by a 
special plea, he alone is in fault, for having adopted that mode 
of pleading, and must bear his loss. 

The brief statement in Potter v. Titcomb, 16 Maine, 423, 
would not be allowed under our present statute ; nor would 

. the counter brief statement, there filed for the purpose of 
bringing the matters to issue ; as the only province of a coun
ter brief statement, under the present statute, is to state new 
matter to be given in evidence in avoidance. 

The only matter put in issue by the plea in this case, was 
the taking, and that was all plaintiff was honnd to prove. 
Greene v. Dingley, 24 Maine, 137. 

The only matter in relation to which defendant could ad
duce proof was, that the property was the property of defend-

VoL. xxxn. 25 
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ant ; for that is the only matter contained m his brief state
ment. Washburn v. 1~fosely, 9 Shepl. 163. 

The New Hampshire statute of 1831, is similar to ours. In 
Cocheco Co. v. Whittier, 10 N. H. 305, it was decided that 

.. the filing of a brief statement does not change the nature of 
the general issue, or in any way limit the admissions defend
ant makes by filing that plea. 

Under the New York statute, which seems to be similar to 
ours, the brief statement seems to be regarded simply as a 
notice of new facts to be proved. 20 Johns. 7 46, 7 49. 

In 13 Johns. 329, and in 1 Wend. 70, it was decided that 
a brief statement cannot be filed with a plea of nul tiel re
cord; although their statute does not seem, like ours, in express 
terms to confine the brief statement to cases where an issue is 
joined to the country. 

The brief statement is simply notice of matter which de
fendant proposes to prove. He may prove it or not, as he 
chooses. The onus is upon him. The plaintiff is only called 
upon to rebut. 

WELLS, J., orally. - Under our statute, non cepit with 
brief statement of property in the defendant and not in the 
plaintiff, does not admit property in the plaintiff. Such plead
ing creates substantially an issue on the plaintiff's property. 
It is therefore incumbent on the plaintiff to prove property in 
himself. At common law, in a plea of property in the de
fendant, the onus is on plaintiff to prove property in himself, 
because if the issue be found merely that the property is not 
in the defendant, the plaintiff cannot have judgment. The 
plaintiff alleges the property to be his. The burden is on 
him' to prove it. 

In this case, the Judge ruled that the burden of proof was 
on the defendant to show property in himself. 'rhis was 
erroneous. 

It would have been right, under our statute, if the pleading 
had not denied property in the plaintiff. 

Exceptions sustained 
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. STATE versus WALKER AND PAGE. 

In an indictment, charging a conspiracy to prosecute a person who was not 
guilty, it is not admissible for the government to prove, that the defend
ants prosecuted other persons who were guilty. 

ExcEPTIONs from the District Court. 
Indictment, alleging that the defendants conspired to charge 

one Levi R. Gray, and cause him to be impleaded of an 
offence, of which he was not guilty. 

The testimony of the government showed in substance, 
that Gray kept a public house ; that five suits were brought 
against him for selling intoxicating liquors contrary to"''law ; 
that in each of the suits the defendant, Page, was plaintiff, 
and the defendant, Walker, was his attorney ; that, at the re
turn-day of the first suit1 the justice, though previously noti
fied of the action, was absent from home; that, upon said 
justice's docket, Walker, in his capacity as a justice, enter
ed a continuance of the action ; that the justice afterwards, 
thinking the continuance was illegal, dismissed the action; 
that one of the said actions was dismissed for an informality 
in the summons ; that two were nonsuited after a continuance, 
because the plaintiff did not further attend, and that, in one, 
the said Gray was charged, and appealed. 

'l'h(~ gm·crnment was permitted to show, though objected 
to, that there was an association of persons, called the Pe
nobscot Temperance League, acting under certain pledges to 
each other, and to the public, among other things "to use all 
lawful measures to put an end to the lawless traffic in alco
holic liquors and mixtures," "by aiding to ferret out cases of 
violation of that law, and to secure testimony to convict each 
known violator of it" ; that the defendants were members 
of that league ; and had brought suits against many persons 
other than Gray for selling spirituous liquors, and what pro
ceedings were had in each suit ; that a large portion of the 
suits had been successful, and quite a considerable number 
were yet pending in the District Court, having been appealed 
into that court by the respective defendauts; that money had 
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been received by the defendants in many cases for fines and 
costs, and that they had paid out moneys for costs and to 
employ agents to "hunt up cases, and procure testimony." 

The District Judge instructed the jury, that if the defend
ants confederated to prosecute Gray for an offence of which 
he was innocent, they were chargeable on this indictment ; 
that the nonsuit in some of the actions against Gray, was 
sufficient evidence of his innocence, unless his guilt was 
proved by the defendants. 

The defendants were found guilty, and excepted. 

Walker and D. T. Jewett, for defendants. 

Waterhouse, for the State. 
The arrangement entered into by the league, under which 

the defendants acted, was illegal. It was an agreement to 
ferret out offences by combination. Such is not the policy 
of the law. Such combinations tend to stir up litigation. It 
was, therefore, allowable to show how often and to what ex
tent the defendants had done so. 

SHEPLEY, C. J., orally. - The charge is, that the defend
ants conspired to prosecute Gray, an innocent person. After 
testimony on that point had been offered, the State was per
mitted to prove, that the defendants had combined to bring 
suits against other persons, with whom Gray had no connec
tion. It is not proved or pretended, that these suits were ille
gal or unsuccessful. The charge was, that the defendants 
conspired to prosecute Gray without cause. The proof was, 
that they prosecuted others for good cause, iu a legal manner, 
and with success. 

Such proof was inadmissible. It could only create preju
dice. The prosecution of guilty persons is not proof of a 
conspiracy to prosecute the innocent. 

Exceptions sustained. 
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RuFus DwrnEL versus DANIEL J. PERLEY. 

At law, the transfer of a note, secured by mortgage, does not assign the 
mortgage. 

The purchaser of a bankrupt's land, at an authorized sale by the assignee, takes 
the land freed from any incumbrances thereon, made by the bankrupt, in 
fraud of creditors. 

Thus, if a mortgage of land be made, in fraud of creditors, and the mortgager 
afterwards become bankrupt, the purchaser of the assignee's rights holds 
the fee, unincumbered by the mortgage. 

Tms was a writ of entry. Demandant claims title under a 
sale by the assignee of the estate of the defendant, he having 
been decreed, June 13, 1843, to be a bankrupt, upon his own 
petition, dated February 25, 1843. 

In the schedule A, of his indebtedness, the defendant in
serted a note to his father, Daniel Perley, on which was due 
about seven thousand dollars. In the schedule B, of assets, 
he mentions the lands now in controversy, as under mortgage 
to Daniel Perley, to secure payment of the note. 

The assignee applied, in due form, to the Bankruptcy Court, 
setting forth that the bankrupt was seized and possessed of the 
estate as mentioned in said schedule of assets, and asked and 
obtained license to sell the same. In his deed, he conveyed to 
the purchaser all the right, title, inlerest, claim and demand, 
in the land demanded in this suit, which in his capacity of as
signee, he had in and to said land, the same having been re
turned in said bankrupt's schedule B, and represented therein 
to be mortgaged to Daniel Perley, to secure to him the pay
ment of the amount due to him as mentioned in said schedule 
A. The deed then adds as follows: viz. "but it is not intend
ed to convey said land subject to said mortgage ; but all the 
legal and equitable interest in and to said land, which vested 
in the assignee, is hereby conveyed, and the said [purchaser] 
has the same right and power to contest the liability to the 
amount due upon said mortgage, if any, which I, as assignee, 
have or had power to do." 

Daniel Perley died June 24, 1843. By his will, he be-
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queathed to the defendant all notes of hand, which he might 
hold against him at the time of his decease. The de
fendant was in possession of the land at the making of the 
mortgage, and has so continued ever since. This action is 
brought by the grantee of the purchaser. 

At the trial, the jury, among other things, returned that, 
at the time of the death of Daniel Perley, there was not any 
such valid subsisting note, as was mentioned in the bankrupt's 
schedule A, much evidence having been given on both sides, 
upon the question whether the note and mortgage were, at 
their inception, fraudulent and void. 

A verdict, pro forma, was taken for demandant by consent, 
subject to be altered into a verdict for defendants or otherwise, 
as the court may adjudge conformable to law. 

Cutting, for defendant, contended, -
1. That the assignee obtained leave to sell nothing but the 

equity of redeeming, and therefore his conveyance was void, 
he having sold another interest. The ownership is yet in the 
bankrupt, the defendant. 

2. Where one buys only an equity of redeeming, he is estop
ped to deny the validity of the mortgage, and to hold the entire 
estate. Russell v. Dudley, 3 Mete. 147. 'fhe demandant 
therefore ought to have been precluded from o1fering proof, 
tending to show "that said mortgage and note, at their incep
tion, were fraudulent and void." 

It may be argued that Jewett v. Preston, 27 Maine, 400, is 
at variance with the case above cited. But there are material 
differences in the cases. In that case the evidence was ad
mitted without objection ; otherwise in this. That case re
lated to personal property ; this to real. In that case the 
"effects" of the bankrupt \Vere ordered to be sold. In this 
case it was otherwise, as I have already shown. The leave 
to sell was not general. It referred to the bankrupt's schedule, 
and the schedule shows it was but an equity, which the 
assignee was empowered to sell. In the case Jewett v. Pres
ton, the sale was pursuant to the decree, here not. 

3. The bequest by his father cast upon the defendant the 
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ownership of the land, the demandant being estopped to deny 
the validity of the mortgage. The gift of the note, secured 
by the mortgage, transferred the mortgage, especially as the 
instrument of transfer is a will, which is to have a liberal 
construction. The legacy did not discharge the mortgage, it 
not being the interest of the mortgagee or of his legatee to 
have it so. This, then, is property acquired by the defendant 
after his bankruptcy. The tenant has become the mortgagee, 
the plaintiff is mortgager. 

And here the question does not arise, whether or not the 
common assignment of a note only, carries along with it the 
mortgage given to secure its payment, which has been affirm
atively settled in New York and New Hampshire ; though 
otherwise in Maine and Massachusetts. 

In the construction of wills, the intention of the testator is 
to govern, and if he bequeaths a note which is secured by 
a mortgage, his intention must be, that both note and mort
gage should go together ; and they must go together, other
wise the mortgage, being separated from the note, ceases to 
operate. 

"An absolute deed of land and a bond made at the same 
time to re-convey upon the payment of a snm of money, 
constitute a mortgage ; and the mortgagee's right, under the 
same, will pass by a devise of ' all the obligations for money 
due him.' " Rice v. Rice, 4 Pick. 349. 

In that case, as in the case at bar, the testator was 
the mortgagee, both testators holding au obligation to pay 
money. Those obligations were devised. Nothing was men
tioned about real estate or a mortgage, but still in the former 
'case the court in Massachusetts held, that the mortgage passed 
under and by virtue of the devise. 

The mortgage and note then being transferred to the tenant, 
after he was declared a bankrupt, and after he had parted 
with his equity, he became in fact the motgagee, and by 
force of the will inherited the rights of the testator. 

The legacy could not operate as a discharge of the mort
gage, for it was not for the mortgagee's interest for it so to do. 
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It follows, that before Pierce or his grantees can sustain an 
action against the tenant, they must discharge the mortgage. 

This license was granted upon condition, " that the said 
assignee first give public notice of said time of sale, by ad
vertising the property to be sold in a newspaper printed in 
Bangor in said district, fourteen days at least prior to said day 
of sale." 

Consequently the assignee had no authority to sell until 
after he had complied with this condition. 

There is no evidence in the case that he ever complied 
with the condition, excepting the recital in his deed. 

And the law is well settled, that the recital in an officer's 
deed is not evidence of the facts recited. Merrill v. Getchell, 
17 Maine) Hll. 

Rowe and Bartlett, for plaintiff. 
The defendant's last poiut was not presented at the trial. 

But it is unimportant. The fifteenth section of the bankrupt 
act makes such recitals full evidence . 

. By the license to the assignee, he 
not an equity, but the land itself. 
Maine, 400. 

was empowered to sell, 
Jewett v. Preston, 27 

He was authorized to sell whatever would pass by deed, 
under the description used in his petition. The description 
then of the demanded premises, if it stood alone, would carry 
the fee. The subsequent recital, that the premises were 
mortgaged, does not limit or qualify that estate ; or change 
it to an equity of redemption. We purchased the bankrupt's 
estate, subject to the contingency of the existence of the 
mortgage, the truth or falsehood of the recital. If false, it is 
of no effect. If true, it is merely notice of the existence of 
a mortgage, which the grantor would be at liberty to contest, 
and remove, in any legal way. Greene v. Kemp, 13 Mass. 
518; Bullard v. Hinkley, 6 Maine, 293. 

If Dwinel took subject to the mortgage, it was not a mort
gage for a specific sum, but for whatever might be due on a 
certain note. Of course he has the right to show how much, 
and whether any thing be due on the note ; and the holder of 
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the mortgage cannot maintain possession against him, with
out showing that something is due. Vose v. Handy, before 
cited. 

All the defendant's interest passed to his assignee, by the 
d0cree of bankruptcy. Bankrupt Act, 18'11, sect. 3. 

Defendant acquired no new interest in the premises, by his 
father's will. A bequest of the notes to a stranger would not 
have operated as an assignment of the mortgage, ( Galliers v. 
}Vlorse, 9 B. & C. 267,) for that must be by deed. Vose v. 
Handy, 2 Maine, '322 ; Prescott v. Ellingwood, 23 Maine, 
348. 

Bnt here was no bequest ; there was merely a forgiving of 
the debt, (if any,) which operates as an extinguishment of 
the mortgage. Hobart v. Stone, 10 Pick. 215; vol. 14 
Jurist, 53, ea: parte Priel. 

If there were any question as to the law, the finding of the 
jury would conclude defendant on tho facts. By that finding, 
it is settled, that, at the time of his father's death, there were 
"no valid, subsisting notes," such as those, which he has here 
set up as a foundation of his claim as mortgagee. 

He had then no right of possession against his assignee, at 
the time of the assignee's sale. 

By that sale all the assignee's interest passed from him, and 
subsequently vested in the demandant, by the terms, used 
in the assignee deed, and the subsequent conveyances. 

If the clause in the will be a legacy, and not a forgiving of 
the debt, the legacy is not perfect without the assent of the 
executor. The legacy may be wanted to pay debts. The 
case does not show that it will not ; nor docs it show that the 
executor has assented. Ho has not transferred, or delivered, 
to defendant, either the 11otcs or the mortgage ; but produces 
them all in conrt himself. 2 mack. Com. 512, 513; Hobart 
v. Stone, before cited. 

'l'he case of Russell v. Dudley, cited for defendant, does 
not apply. That goes wholly upon tho construction of a spe
cial statute sale. There the officer undertook to sell only an 

VoL. xxxII. 26 
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equity which did exist. Here the whole interest is in the as
signee. His interest is very different from that of a sheriff. 

TENNEY, J., orally. - The defendant contends, that the as
signee's license authorizPd him to sell only the equity of re
deeming ; that by the petition and schedules the mortgage is 
recognized ; so that the demandant took subject to the mort
gage. To show that the demandant cannot set aside the mort
gage and hold the fee, defendant cited 3 Mete. 14 7. In that 
case, the officer's sale recognized the mortgage, and purported 
to sell only the equity. 

In this case, there was no devise of the mortgage to the 
defendant, and no express reference to this note. It is well 
settled that a mortgage does not pass by a transfer merely of 
the notes. 

But what did the assignee sell? In his deed he expressly 
avows that he does not intend to sell an equity, but all the 

, defendant's interest. This was a sale of all the interest which 
his creditors had in the land. It protected them against the 
fraud. But, again, what did the assignee sell ? His license 
embraced more than the cr1uity. The schedule states the land 
to be under mortgage. But the assignee does not recognize 
the mortgage ; he does not ask leave to sell subject to it. 
Suppose the debt had been paid, would the equity alone have 
passed, on the ground that the mortgage was still outstanding? 
There is a wide difference between the case of an assignee, 
and of an officer selling 011 an execution. The officer is a 
mere instrument. The assignee holds the title. In this case 
a fair construction does not confine the application and license 
to the equity merely, hut extends to all the defendant's 
rights. There, evidence concerning the notes, though objected 
to, was admissible. 

The jury have found there was no valid note. '!'here was 
then no equity of redeeming. The fee was in the assignee, 
and the purchasers under him took it. 

Defendant further objects to a want of evidence, that, in 
making the sale, the assignee complied with the statute re-
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quirement of notices, and has compared them with the requi~ 
sites in sales for taxes. But the cases are unlike. The tax 
collector has no interest in the property ; is a mere organ ; 
whereas the title is wholly vested in the assignee. The bank
rupt Act, sect. 15, dispenses with evidence of notice, except in 
the recitals of the deed ; and though in the first part of the 
section there seems some limitation to the effect of the recit
als, the last part of it declares them sufficient for establishing 
the title. Judgment on the verdict. 

MILLER, in equity, versus WHITTIER .y als. 

A person, who has assigned all his interest in a contract made to him, need 
not join with the assignee as a plaintiff, in a bill for performance. 

One, bound to convey land upon the performance by another of certain pre
cedent conditions, does, by purposely incapacitating himself to make the 
conveyance, exonerate the obligee from the perfol'lnance, prior to instituting 
a bill for relief. 

'rHE bill alleges, that one Amos Patten conveyed to Joseph 
Whittier, (defendant) certain premises described; - that said 
premises were purchased by Whittier as trustee for James H. 
Perkins & J. P. Wendell, co-partners composing the firm of 
Perkins & Wendell ; that afterwards said firm was dissolved, 
and Perkins transferred all his interest in the premises and 
other assets to Wen dell, who carried on business under the 
name of J. P. Wendell & Co ; - that Whittier became seiz
ed of the premises and possessed of the stock and personal 
property thereon, in trust for said Wend ell, and being so 
seized and possessed made the following agreement with 
said Wendell, under the name of J. P. Wendell & Co., which 
was mutually executed and delivered ; which is in the fol
lowing words: -

" Memorandum of agreement, made and entered into this 
seventeenth day of November, eighteen hundred and forty
five, between Joseph Whittier of the town of Lincoln, coun
ty of Penobscot, State of Maine, of the one part, and J. P. 
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Wendell & Co., of the city of Philadelphia, State of Pennsyl
vania, of the other part, witnesseth, that said Joseph ·Whittier 
agrees to deed to A. E. ,v endell, or whom she may direct, 
all that property, known to the parties as the Mattanawcook 
purchase, being the village of Lincoln, containing 600 acres, 
more or less, with grist-mills, saw-mills and all improvements, 
buildings, &c., belonging to the same. Also a tract of land 
known as the half township tract, with water communica
tions, &c. It being understood that said property is clear of 
all incumbrances except two mortgages, each for $2000, one 
to J. J. Wiggins and one to Samuel Billings. Also excepting 
the building lots said Whittier has sold or may sell in the 
village, and farms on half township. He will also transfer 
all bonds, mortgages and securities, which he has received on 
sale of such lots to Ann E. "\Vendell. It is understood there 
is a farm which was sold to said Wiggin for $500, which 
said Whittier agreed to take back, which he will pay out of 
the funds which may be in his hands arising from the pro
perty, and said ·Wiggin to re-deed to Ann E. Wendell. He, 
said ·whittier, agrees to take the management of said property 
for one year from this date, during which time he will convert 
as much of the personal property now on hand, and which 
may arise in future operations of the property, to the best 
advantage, into means to meet the liabilities or debts which 
have arisen, or may arise from the management of the same, 
and when such debts and liabilities are paid, then said Whit
tier shall transfer all the personal property which may remain 
on hand to said J. P. Wendell & Co., if required so to do, 
who on their part agree in the first place to pay into the 
hands of Gfd. C. Smith, $1000 in cash, and their several notes 
at 3 and 6 months for $1000 each, amounting to $3000, 
which said Gid. C. Smith is to pay over to Nancy Whittier 
whenever he shall receive the beforementioned deeds duly 
executed and signed by said Joseph "\Vhittier and wife, and 
it is understood that, if said deeds are executed at once, then 
said Smith shall pay the $1000, on receipt of them, to Nancy 
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Whittier, and enter satisfaction for that amount on a certain 
mortgage, which he holds as security for the payment of the 
above $3000 for said Nancy Whittier, and at the maturity 
of said notes, if paid, satisfaction to be entered by said Smith 
on the mortgage, and the money to be paid over to Nancy 
Whittier. J. P. Wendell & Co. further agree to pay said• 
Joseph Whittier $900 as a salary for the management of the 
business for one year commencing at this date, and to secure 
to ·said Whittier the sum of $1500, by mortgage on the pro
perty at such time as may be agreed upon. Also to obtain 
and forward to Gid. C. Smith, said Whittier's notes, now in 
the hands of Grant & Stone, amounting' to $10500 on inter
est from dates, being part of the money advanced for the 
purchase of the aforesaid property. J. P. Wendell & Co. 
also agree to accept said Whittier's drafts at such times and 
dates as may be agreed upon, for the payment of certain debts 
due in Boston for the merchandize, purchased for the benefit 
and management of lumbering, milling and farming on said 
property, amounting to about $1100. It is understood by 
this agreement that said J. P. 1Vendell & Co. are to exonerate 
said Joseph Whittier from all liabilities, which have arisen 
from the management of said business of lumbering and 
improvement of the property. It is also understood that 
should said Whittier wish to leave said property at the expira
tion of one year, said J. P. Wendell & Co. will use their 
endeavors to pay a part or the whole of the $1500 before 
mentioned. In witness whereof we have hereunto set our 
hands the day and year abovementioned. 

" Joseph Whittier, 
"J. P. Wendell & Co." 

The bill then alleges, in substance, that, in fulfilment of 
this agreement, J. P. Wendell & Co. placed in the hands of 
Gideon C. Smith the sum of $1000, and their three notes for 
$1000 each, but said Whittier and wife have neglected and 
failed to execute the deed as provided in said agreement ; 
and that the several stipulations ·which were to be performed 
by Wen dell had all been performed, except, that instead of 
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taking up and forwarding to Smith for Whittier's use the 
notes of $10500, the plaintiff has taken them up and holds 
them in readiness for Whittier, when he shall have performed 
his part of the contract. 

That Wendell afterwards, being indebted to the plaintiff, 
.,transferred and assigned to him all his interest in the personal 
property on the premises, and by deed, April 28, 1848, duly 
executed and recorded, conveyed to him, in mortgage, all his 
interest in said premises ; and has since, by two deeds, con
veyed all his interest in the premises to the plaintiff. 

The plaintiff further alleges, that Ann E. Wendell granted 
and conveyed all her interest by a deed to the plaintiff, and 
directed said Whittier to convey the same to him. 

By reason of all which, Whittier became trustee for plain
tiff, and holds and should hold said property and the proceeds 
for his benefit and use ; and plaintiff is entitled to have from 
said Whittier a conveyance of the real estate unsold ; and 
possession of the personal property unsold ; and an account of 
all that has been sold ; and a transfer and delivery of the mon
eys and securities taken therefor ; and an account of income 
and profits. 

But Whittier, (combining with other defendants, &c.,) refu
ses to convey the real estate, or deliver the personal property, 
or to account for the proceeds of what is sold, or the income 
or profits, but pretends that he is not trustee, and that he 
holds in his own right, and threatens to sell. 

The bill further alleges that, shortly after making the 
said agreement, the said Whittier did convey, with in
tent to avoid the trust, &c., to P. T. Jones, (defendant,) son
in-law of said Whittier, 4,500 acres of land, part of said 
premises, and at other times, divers other tracts, part of said 
premises, ( as to which plaintiff prays a discovery.) 

And said Whittier has, with such intent, also transferred 
and delivered to said Jones a large part of the personal pro
perty aforesaid. Which conveyances, transfers and deliveries 
were without any consideration, or any adequate considc!ra-
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tion ; and at the time of the making of them, said Jones had 
notice that Whittier held in trust, and of the agreements and 
dealings between said Whittier, and Perkins & Wendell and 
J. P. Wendell & Co. 

Whereby Jones became trustee of plaintiff, as to the pro
perty so passed to him, and bound to convey and deliver to 
plaintiff, and to render an account of proceeds, rents and pro
fits, and to pay the securities and moneys by him received 
therein. But he refuses to convey or to deliver possession, or 
to account. 

Prayer for defendants to answer ; -
and that Whittier may bP. ordered to declare a trust of and 

concerning said real estate, and convey the same to plaintiff, 
and deliver the personal property, or so much of both as re
mains unsold ; to render an account of what has been sold and 
disposed of and of the income and profits ; and to pay over 
the moneys and securities received for the same, or so much as 
may, on such accounting, appear due to plaintiff; and that 
Jones may be ordered to declare a trust of and concerning all 
that has come into his hands ; and to convey and deliver the 
same to plaintiff, or so much as is unsold ; and of the income 
and profits ; and to pay over the moneys and securities re
ceived for the same, or so much as may appear to be due to 
the plaintiff. 

Plaintiff offering to do on his part, whatever said J. P. 
"\Vendell & Co., his grantors, shou~d do and perform by said 
agreement, and whatever the court shall order him to do; and 
praying such other and further relief as to the court shall seem 
meet. 

Defendants, Jones and ·Whittier, severally file general de

murrers to plaintiff's bill. 

Cutting, for defendants, Whittier and Jones. 
By the contract relied upon, ,Whittier was to convey to Ann 

E. "\Ven dell or " to whom she might direct" only the real 
estate. But the personal property he was to convey to J. P. 
"\V en<lell & Co. and not to their assigns ; so that in order to 
sustain the bill J. P. Wendell & Co should have been joined as 
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party plaintiffs; or the bill may be said to be multifarious, 
embracing distinct substantive matters, real and personal es
tate ; the one assignable and the other not, by the very terms 
of the plaintiff's proof. 

J. P. Wendell & Co. were "to obtain and forward unto 
Gideon C. Smith said JV!tittier' s notes (then) in the hands 
of Grant ~· Stone, amounting to ten thousand five hundred 
dollars on interest from dates, being part of the money ad
vanced for the purchase of the aforesaid property." 

On this particular the bill alleges, not that said notes had 
been obtained and forwarded to Smith, but that said Wendell 
& Co. did obtain said notes, and that the same are now held 
by your orator, who is willing and hereby tenders to dispose 
of said notes as said Joseph Whittier may desire, and this 
court may direct, upon his full compliance with the agree
ment aforesaid. 

The contract is clear, explicit and peremptory, that the notes 
shall be taken up and forwarded to Gideon C. Smith, who it 
·would seem, was the person selected by the parties as the 
stake holder, until the deed was executed, when they were 
to be delivered up to Whittier. 

Neither equity or law will compel Whittier to do any 
thing until the notes arc lodged with said Smith. 

It is not sufficient, that the plaintiff has them in his posses
sion, and is willing to do with them as the court may direct. 

Again, the bill must be dismissed for want of jurisdiction. 
The plaintiff alleges the defendant to be his trustee, and he 
is the cestui que trust. But no such fact legally appears. For 
"all trusts concerning lands, excepting those which arise or 
result by implication of law, must be created and manifested 
by some writing, signed by the party creating and declaring 
it, or by his attorney." R. S. c. 91, <§, 31; Cowan v. 
JVheeler, 25 Maine, 267. 

Rowe and Bartlett for plaintiff. 
If there has not been a strict legal compliance with the 

terms of the contract, and the non-compliance does not go to 
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the essence of the contract, relief will be granted, if it be 
,conscientious. 2 Story's Eq. ~ 771, 775, and per L'd Redes
dale (in note to same); Rogers v. Saunders, 16 Maine, 92, 
112, 113; Getchell v. Jewett, 4 Maine, 350, 360, 361; 
Taylor v. Longworth, 14 Peters, 170 ; 2 Sugden's Venders, 
340; Jones, in equity, v. Robbins 4· al. 29 "Maine, 351. 

If a bill be brought by a party, himself in fault, the court 
will consider all the circumstances of the case, and decide 
;i.ccording to those circumstances. Brashier v. Grat.z, 6 
Wheat. 528; [5 Cond. R. 165.) 

If the important part of an agreement be performed, and an 
inconsiderable part be left unfulfilled, equity will decree a spe
cific performance. Church v. Steele, 1 A. K. Marshall, 
Kentucky, 330. 

SHEPLEY, C. J., orally. - \Vhittier entered into a written 
contract. This bill is brought by an assignee who seeks a 
performance. · The contract required, that Whittier should 
convey certain lands to Wendell's wife or her appointee. 
Whittier was also to transfer to Wend ell & Co. all bonds and 
securities which he had received on certain sales. He was 
to manage the estates for a year, making sales and paying 
debts, and was then to transfer to W cndell all the remaining 
personal property. 

There were many stipulations, which \Yendell on his part 
was to perform. 

The bill substantially alleges the performance of them all, 
except that which required \Vendell to procure and lodge in 
the hands of Smith, to be delivered by Smith to Whit
tier, cE>rtain notes outstanding against \Vhittier amounting to 
$10,500, and interest. 

As to that stipulation, the bill alleges, that the plaintiff had 
obtained said notes, and. is ready to deliver them to Whittier, 
whenever Whittier shall have performed his part of the con
tract. 

Whittier has never made the conveyances and tran~fers, on 
his part to be done. 

VOL. XXXII. 27 
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The bill sets forth, that the interest both of Wendell and 
of Mrs. Wen dell has become vm,ted in the plaintiff, who was, 
by his stipulation to perform all that Wendell was to perform. 

The bill also alleges, that Whittier for the purpose of avoid
ing the trust, conveyed to the other defendant, Jones, who is 
his son-in-law, 4500 acres of the land and other portions of 
the trust estate ; and that Jones, in receiving said land, and 
other of the trust estates, had full lrnowledgp of the agree
ments and trusts, into which Whittier had entered with 
Wendell & Co. 

A general demurrer to the bill has been filed by each of the 
defendants. One objection to the bill is, that the personal 
property was to be conveyed to Mr. Wendell and therefore 
Wendell ought to join as plaintiff in the bill. 

But all that Wendell had, and all that Mrs. Wendell had, 
went to the plaintiff, as is alleged in the bill and admitted by 
the demurrer. The defendant's chief objection is, that the 
plaintiff permits one of the specified conditions of the bill to 
remain unperformed on his part. He was to take up and de
posit with Smith the $10,500 notes, outstanding against 
\'Vhittier, and has not done so. It appears, however, that the 
plaintiff. took up the notes, and holds them ready to be de
livered to Whittier, when Whittier should fulfil his part of 
the contract. Still that objection would be fatal, except, that 
the bill alleges another fact, which is, that Whittier, for the 
purpose of avoiding the trust, conveyed to his son-in-law, 
Jones, 4500 acres of the land, and thereby incapacitated him
self to perform the contract on his part. By that proceeding, 
he exonerated the plaintiff from delivering up the notes. 

The bill further alleges, that Jones, in receiving the con
veyance from Whittier, not only of the 4500 acres of land, 
but of other of the trust property, had full knowledge of the 
agreements and trusts between Wendell and Whittier. Upon 
such a state of facts, both demurrers must be overruled. 

N OTB. - WELLS, J. took no part in this decision. At the time of the argu
ment, he was engaged in court at Piscataquis county. 
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A lien, created by contract, is not discharged by permitting the general owner 
or his assignee to take possession of the property, if it may be done consist
ently with the contract, and the,course of business, and the intention of the 
parties. 

Where one, entitled to a lien on property, conducts respecting it, in a manner 
inconsistent with the preservation of his lien, the presumption is that he has 
waived or abandoned it, unless such conduct be satisfactorily explained. 

TROVER for five hundred and twenty-one mill logs, which 
the plaintiff claims to hold under a lien, according to an agree
ment with the owner for driving the same. The case was 
submitted to the court upon the depositions of Norris and 
of Alexander with some other agreed facts. 

Alexander owned the logs. He employed the plaintiff to 
drive them to V cazic's boom, at seventy-five cents per thous-

• 
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and feet, and in the contract, which was m ,vntmg, gave to 
the plaintiff a lien on the logs, to secure the pay for driving. 
On the back of that contract, was an assignment of it by the 
plaintiff to H. 0. & S. H. Hussey. 

The plaintiff drove the logs according to the contract, and 
has received no pay. 

After the logs were at Veazie's boom, Alexander sold the 
logs to the defendant, who manufactured and sold them, and 
paid Alexander for them. 

There was a statement in one of the depositions, slightly 
tending to show that the plaintiff was present at the sale by 
Alexander to the defendant. The other deposition denied 
that fact. 

A further exposition of facts will appear in the opinion. 

Carr, for the plaintiff. 

A. W. Paine, for the defendant. 

SHEPLEY, C. J. - The case is submitted upon an agreed 
statement composed in part of the depositions of James J. Nor
ris and Hugh Alexander, with authority to make such inferen
ces from the testimony as a jury would be authorized to do. 

The contract made on April 14, 1848, between the plaintiff 
and Hugh Alexander, who was the owner of 521 logs, esti
mated to make 210 thousand feet of boards, secured to the 
plaintiff a lien on the logs for the payment of seventy-five 
cents per thousand feet for " driving" them to Yeazie's boom, 
to be paid when the logs were driven into the boom. 

\Vhen a lien, as in this case, is created by contract, it is not 
discharged by permitting the general owner, or his assignee, to 
take possession of the property, if it may be done consistently 
with the contract, the conrse of business, and the intention of 
the parties. Bradeen v. Brooks, 22 Maine, 463; Oakes, v. 
lvloore, 24 Maine, 214. 

When a person, entitled to a lien on propPrty, conducts re
specting it in a manner inconsistent with the preservation of 
his lien, the presumption is, that he has waived or abandoned 
it, unless such conduct be satisfactorily explained. 



WASHING TON, 1850. 213 

Spaulding v. Adams. 

Hence it has been held, that one, who has a lien upon 
goods, waives it by causing them to be attached to secure the 
debt, by which the lien is upheld. Lef?g v. Willard, 17 
Pick. 140. ; - and 

that it is waived by taking a negotiable promissory note 
for the debt secured by the lien. Hutchins v. Olcott, 4 Verm. 
549; Chapman v. Searle, 3 Pick. 38. ; - and 

that it is waived by claiming to be the general owner 
of the property subject to the lien. Picquet v. McKay, 2 
Blackf. 465. 

The counsel for the defendant insists, that the plaintiff is 
precluded from asserting a lien upon the logs, by proof that 
he was present, when Alexander sold them to the defendant, 
without intimating that he had a lien or claim upon them. 
The burden of proof is upon the defendant to establish these 
facts; and the testimony fails to prove them. 

It does appear by the testimony of Norris, that the plaintiff 
and his partner, after the logs had been floated to the boom 
and sold to the defendant, and therefore after the plaintiff be
came entitled to his pay for driving them, "commenced run
ning the logs from the boom to Indian Island, near the mills 
in Bradley, in which tr..ey were sawed, and continued to run 
,them until they were all run and sawed up." "I sawed the 
lumber, (says Norris,) and saw said Spaulding very frequently, 
sometimes every day, while engaged in running the logs to 
the mill. He never made any mention of any claim to the 
logs." According to this testimony the plaintiff assisted the 
purchaser to take possession of the logs for the purpose of 
having them sawed and converted to his own use, without 
making known that he had any lien or claim upon them. 
This .was conduct so inconsistent with the preservation of his 
lien upon them, that it must be regardP.d as waived or aban
doned. 

He appears to have assigned his rights, or to have attempt
ed to do so, on May 8, ] 848, before his labors were completed 
so as to entitle him to a lien, to H. 0. & S. P. Hussey. This 
assignment at most could have the effect only to convey to 
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them whatever rights he might obtain and preserve in the 
property. It could not prevent his conducting in such a man
ner as to destroy those rights, when it does not appear to have 
been made known to the owner of the logs or to any person 
in possession of them, until after the logs had been sawed into 
lumber, which had been sold. Plaintiff nonsuit. 

LITTLE versus "\VATSON. 

The title to lands, granted by the Sovereign Power upon a condition to be 
subsequently performed within a limited time, will remain valid, until such 
grantor, by some Legislative Act, shall avail itself of a forfeiture. 

The time allowed for performing such a condition, prescribed in a grant, made 
by Massachusetts prior to the separation of that State from Maine, of lands 
situated in this State, may yet be extended by the Legislature of that Com
monwealth, notwithstanding the separation. 

Although the preamble to a treaty does not form a part of the contract, yet 
being authenticated by the signatures of the contracting parties, its aver
ments are to be regarded as admitted truths. 

"\Vhen the language used in a treaty clearly declares a fact, or grants, con
firms or defines a right, it must be effectual, even if found to be inconsistent 
with the purpose disclosed by the correspondence which preceded it. 

The treaty of "\Vashington, of 1842, asserts, that that part of the line, which 
divided the territory of the United States from the territory of the Province 
of New Brunswick, and which lay between the monument at the source ef 
the St. Croix river and the river St. John, was never ascertained and de
termined; and the fact thus asserted is not to be bro11.ght into question. 

The treaty of "\Vashington established, between the said monument and the 
St. John river, a new conventional line of boundary between this State and 
the Province of New Brunswick, irrespective of the line provided for by 
the treaty of Paris, made in 1783. 

One who, at the time of the ratification of the treaty of "\Vashington, was 
and for several years previously had been, in possession of land under a 
grant from said Province, has a title, which by the fourth article·of said 
treaty is " held valid, ratified and confirmed" to him, although said land in 
fact lies within the limits of the United States, as established conventionally 
by the same treaty. 

That provision of the treaty is binding upon tl}is Court, without the interpo
sition of any legislative action. 

Grants of land made by authority of the British Government, and coming 
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within the scope of that provision, cannot, therefore, be vacated, even in a 
suit for the same land bought by a grantee of the State, within whose terri
tory it is found to belong. 

W RJT OF ENTRY. The land borders upon the conventional 
line of boundary, between the U uited States and the Province 
of New Brunswick, established by the treaty of Washington. 
It lies west of that line and far south of Mars Hill. 

The demandant deraigns title in himself under a grant from 
the Commonwealth of Massachusetts made in 1802. At the 
time of the ratification of the treaty of Washington, in 1842, 
the tenant was, and for several years previously had been, 
in possession and actual occupation of the land, under a grant 
from the Province of New Brunswick. He now claims to hold it 
under the fourth article of that treaty, which provides, that 
" all grants of land heretofore made by either party within 
the limits of the territory, which, by this treaty, falls within 
the dominions of the other party, shall be held valid, rati
fied and confirmed to the persons in possession under such 
grants, to the same extent as if such territory had, by this 
treaty, fallen within the dominions of the party, by whom 
such grants were made." 

The case was submitted to the court, upon facts agreed, 
the material parts of which are more fuily presented in the 
opinion. 

Rowe~ Bartlett, for the demandant. 
Apart from the fourth article of the treaty of Washington, 

the title of the demandant is indisputable, and if it is defeat
ed py that article, he is remediless. 

When the grant was made by Massachusetts, the boundary 
line had not been ascertained. By mistake the surveyor ex
tended the township too far eastwardly; so that when the 
boundary was ascertained, it was found, that 1600 acres of 
the grant were within the territory of New Brunswick. For 
relief against that error, the demandant received from the 
Commonwealth $1000, upon their warranty of title. But 
the land now in controversy lies weit of the boundary line 
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of the State, and he can have no call upon any one for re
dress, if he fail in this snit. 

Can that article of the treaty operate so palpable a wrong ? 
The tenant contends, that it is by that treaty, that the land 
falls within the United States. But we contend, that irre
spective of that treaty, the land belonged to this Government. 
And such is the conclusion to which the mind must be led, 
by the history of the negotiation, and the condition of affairs 
upon which it was intended to operate. 

This article looked to the disputed territory alone, and 
had no reference to lands south of Mars Hill. It was in
serted in the treaty for the sole and avowed purpose of pro
tecting the Acadian refugees, the "habitans" of Madawaska, 
and other settlers on the Upper St. John, and the Aroostook. 
The Legislatures of both States passed resolves for the ap
pointment of commissioners to accomplish that object. And 
when the commissioners, under those resolves, had completed 
their labors, this part of the treaty was fully executed. 

The question of compensation to the states, whose lands 
were to be taken, was discussed in the correspondence, and 
the amount fixed upon, and inserted in the treaty, but not one 
word as to compensation to individuals. These matters nee<l 
no proof. They belong to public history. 

The treaty, then, was not intended to confirm grants, or 
provide for the release of lauds belonging to individuals, by 
prior grants, or of lands lying any where out of the disputed 
territory. 

Does the language of the treaty necessarily express any 
such intention ? " Grants of land within the limits of the 
territory, which, by this treaty, falls within the dominions," 
&c., is the expression. 

The disputed territory lay North of Mars Hill. No part of 
our territory fell to us by this treaty, except our portion of 
that which was in dispute. No new line was established by 
this treaty any where else in this State. A new conventional 
line was agreed upon there, because it was found to be impos
sible to trace the line of the treaty of 1783, owing to the 
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ambiguity of the language used in describing some of its 
monuments. But the line south of Mars Hill was involved 
in no such uncertainty. It was clearly described and could 
be traced with mathematical precision. The treaty of Wash
ington adopts and confirms it, and declares, that it is the true 
line. Nor can it be denied, that the line of the treaty of 
·w ashington is a due north line, for the treaty asserts it to be 
so. The eastern boundary of the demanded premises is this 
line ; and this line is also the line of the treaty of 1783. Of 
course, then, the demanded premises are not within the scope 
of the fourth article of this treaty. For a confirmation of 
these views, we respectfully refer to the case of Henderson 
v. Poindexter, 12 Wheat. 530, 534. 

If this be so, here is an end . of defendant's case. If it be 
not so, then we claim for the plaintiff the protection of the 
constitution of the United States, which declares, [in Amend
ments Art. 5,] that private property shall not be taken for 
public uses, without compensation. 

Our position is, not that this clause of the treaty is void, 
but that it cannot be enforced at present, against private pro
perty; not that it is without effect on private property, but 
that its operation is suspended till Congress shall pass a la \V 

providing for the necessary compensation. It cannot be en
forced in this case now. It has been decided, under a similar 
provision in the constitution of this State, that compensation, 
in such cases, must be made, or provided for, when the pro
perty is taken, and, unless that be done, the court will not 
enforce the law taking property. Comins v. Bradbury, 1 
Fairf. 447. This rule may not be applicable in its full ex
tent, to a treaty provision, which may have the force of a 
law operating directly upon the subject, or may be a contract 
merely, requiring a legislative act to give it force. The Su
preme Court of the United States. in Poster v. Nielson, 2 Pet. 
253, distinguish between treaties, which act directly on the sub
ject, overruling laws repugnant to them, and treaties which are 
in the nature of a contract, requiring sul>sequent legislation to 

VoL. xxxn. 28 
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carry them out. As to the latter they say, that, until such 
acts of the Legislature are passed, the court arc not at liberty 
to disregard existing laws. If this clause of the treaty is in
operative now, it may hereafter become operative when Con
gress shall have passed the necessary law to carry it into 
effect. 

J. Hodgdon, for the tenant. 
In the case United States v. Pencheman, 7 Pet. 8, it was 

held, that the words respecting titles in the Spanish treaty, 
" shall remain ratified and confirmed," were not a contract, to 
be executed in futuro, but as operating per se, without leg
islative intervention. 

The words in the treaty of Washington, " shall be held val
id, ratified and confirmed," are not less indicative of a title 
executed. 

The demandant claims under a grant from Massachusetts. 
That claim is of no avail, for: -

1. The possession mentioned in the fourth article of the 
treaty intends, not a legal constructive possession, but an ac
tual occupation. At least where such an occupation existed, 
it took priority to a mere constructive possession. 

Now the tenant was not only holding under a grant 
from New Brunswick, but was, at the execution of the treaty, 
in the actual occupation. These are the only elements re
quired to confer on him a perfect title, under that article. 

2. The tena11t's title is confirmed by the treaty, as a neces
sary result of the dissimilarity between the constitutions of 
the United States and of Great Britain. 

By the latter, a treaty is an executive act, and when brought 
into conflict with vested individual rights or public laws, it re
quires legislative action to give it effect. The treaty stipula
tion is, that this grant is confirmed to the same extent as if 
such territory had, by the treaty, fallen within the dominions 
of New Brunswick. But if, on the divisional line, this land 
had fallen to New Brunswick, this plaintiff could maintain no 
action for it, because there have been no enactments of the 
Imperial Parliament, or of the Provincial Assembly, by which 
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any effect could be given to prior grants, from Massachusetts 
or Maine. 

3. Demandant is estopped, by l1is own act, from claiming 
under the treaty of Washington. He petitioned for and re
ceived from the Legislature, an indemnity for his lands lying 
east of the cut out line, asserting that, by the treaty, they were 
lost to him. This was an admission that his title could not 
be sustained in the British courts. But the treaty, if it con
firmed British grants up to the American line, equally confirms 
them on the American side of the line. 

Hence, the demandant's claim was upon Massachusetts, to 
whom remuneration is to be made by the General Gov
ernment. 

4. The demandant has failed to establish any title ; for the 
grant of Massachusetts, under which he claims, was but a 
conditional one, and the conditions were not performed. 'rhe 
Act of that State, extending the time for performing the condi
tion, was passed after the separation of Maine, who thereupon 
became interested in the title, and the Act of Massachusetts, 
without the concurrence of Maine, could have no effect. 

SHEPLEY, C. J. -The lands demanded are admitted to 
have been included within the bounds of a township of land 
conveyed by the Commonwealth of Massachusetts, by its 
agents, John Reed and Peleg Coffin, to the trustees of Wil
liams College, on February 2, 1802. It is also admitted, 
that the demandant by virtue of the conveyance made to him 
on Aug. 23, 1832, by Daniel N. Dewey, as the agent of the 
trustees, acquired all the title wliich could be conveyed by 
them, if they had made no prior conveyance. 

The objection to the title derived from the trustees is, that 
the conveyance to them was made upon condition, that they 
should cause fifteen families to be settled upon the township 
within twelve years, which was not performed. 'l'he condi
tion was to be performed subsequently ; and in such case the 
title would continue to be valid, until the State should by 
some legislative Act make known its pleasure, that it should 
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become forfeited. This it did not do; but by a resolve it 
extended the time for performance of the condition, which 
was performed within the further time allowed. But it is 
said, that Massachusetts could not legally extend the time, 
after this State was separated from that, without the assent of 
this State. This objection is without foundation. The Act 
of Massachusetts providing for the separation' of this State de
clares, that "all rights of action for, or entry into lands, and of 
action upon bonds for the breach of the performance of the 
conditions of settling duties, so called, which have accrued or 
may accrue, shall remain in this Commonwealth to be enforced, 
commuted, released or otherwise disposed of in such manner, 
as this Commonwealth may hereafter determine." This Act 
was assented to by the State of Maine, and made a part of 
her constitution ; and it fully authorized Massachusetts to ex
tend the time allowed for the performance of the condition 
contained in the deed of conveyance to the trustees of the 
college. 

'fhe demandant, it is said, is estopped or precluded from as
serting any title to the premises demanded by his petition, pre
sented to the Legislature of Massachusetts, and by the recep
tion of the compensation granted to him by that State for the 
loss of lands conveyed to the trustees of Williams college. 

That petition, presented in the year 1845, represented that 
the title to sixteen hundred acres proved to be invalid, because 
the bounds of the township were extended into the Province 
of N6w Brunswick ; and it prayed for compensation therefor, 
which was made, not for the loss of lands ascertained by the 
treaty of Washington to be within this State, but for the loss 
of those ascertained to be within the province of New 
Brunswick. 

The lands demanded are within this State ; and they were 
legally conveyed by Massachusetts to the trustees of Williams 
college, and by their agent to the demandant, who will be en
titled to recover them, unless his title was destroyed by the 
provisions of the treaty of Washington, bearing date on August 
9, 1842. 
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'fhe title of the tenant is derived from a grant of the lands 
demanded, made on August 12, 1841, by the province of New 
Brunswick to George Watson; and from a conveyance there
of made by George "\Vatson and wife to himself on August 6, 
1842. It is admitted, that the tenant has been in the undis
turbed occupancy of the premises, for ten years before the 
commencement of the action on December 3, 1846, and that 
he has erected buildings upon and cultivated a part of the 
lands. He was thus in possession of the premises, when the 
treaty of Washington was made, claiming title under a grant 
from the province of New Brunswick, of lands actually with
in the limits of the United States, and already conveyed by 
the Commonwealth of Massachusetts. 

The fourth article of the treaty of Washington contains 
this clause, "All grants of land heretofore made by either par
ty within the limits of the territory, which by this treaty, falls 
within the dominions of the other party, shall be held valid, 
ratified and confirmed to the persons in possession under such · 
grants to the same extent, as if such territory had by this 
treaty, fallen within the dominions of the party, by whom such 
grants were made." 

Upon a literal construction of the language of the treaty, 
the tenant presents a title within its provisions and pro
tected by them. The literal is the correct construction of such 
an instrument, when the language is clear, precise, not incon
sistent with other provisions, and not leading to absurd con
clusions. Vattel, lib. II, c. 17. And in such case no extra
neous. means for an interpretation of the treaty should be 
sought. 

The argument for a different construction is in substance, 
that the line established by the treaty of peace of 1783 ex
tended due north from the monument erected at the source of 
the river St. Croix ; that by the line so established the prem
ises were within the United States; that the treaty of Wash
ington only confirmed that line, and that the premises did not 
therefore fall within the dominions of the United States by 
the treaty of Washington. 
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Although the preamble of a treaty does not form a part of 
the contract, yet being duly authenticated by the signatures of 
the contracting parties, its averments are to be regarded as 
truths admitted. When the language used in a treaty clearly 
declares a fact, or grants, defines, or confirms a right: it must 
be effectual, even if found to be inconsistent with the pur
pose disclosed by the correspondence, which preceded it. 

The preamble to the treaty of Washington recites, that 
"certain portions of the line of boundary between the United 
States of America and the British Dominions in North Ameri
ca described in the second article of the treaty of peace of 
1783, have not yet been ascertained and determined, notwith
standing the repeated attempts, which have been heretofore 
made for that purpose; and whereas it is now thought to be 
for the interest of both parties, that avoiding further discus
sion of their respective rights arising in this respect, under the 
said treaty, they should agree on a conventional line in said 
portions of the said boundary, such as may be convenient to 
both parties with such equivalents and compensations, as are 
deemed just and reasonable." Here is a distinct declaration, 
that the parties intended to agree on a conventional line, 
without regard to certain portions of the line established by 
the treaty or 1783; and an admission, that in those parts of 
the line, it had not been ascertained and determined. The ad
mission of this uncertainty, was co-extensive with the con
ventional line agreed on. The first article then proceeds to 
establish a line beginning at the monument, and "thence 
north following the exploring line, run and marked by the 
surveyors of the two governments in the years 1817 and 
18 l 8, under the fifth article of the treaty of Ghent, to its 
intersection with the river St. John." This must, therefore, 
be regarded as a• part of the conventional line; and although 
it docs not run from the monument north, yet it must follow 
the exploring line, whether it should or should not be found 
to run on a course due north. If, as the preamble to the 
treaty admits, the line between the two countries from the 
monument to the river St. John had not been ascertained and 
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determined, the premises did fall within the United States by 
the line established by the treaty of Washington, and not by 
any former line agreed upon between the parties. 

It is further insisted, that the intention was not, and that 
the construction should not be such, as to confirm grants of 
land made in the vicinity of this portion of the line, hut 
those only, which had been made i.orth of Mars Hill and near 
the Madawaska settlement. The correspondence, which pre
ceded the treaty, is referred to as conclusive proof, that the 
clause in the fourth article of the treaty, and indeed the whole 
article, was introduced for that purpose alone. 

Admitting the occasion of its introduction to be correctly 
stated, yet when language was used equally applicable to 
those and to other grants, the argument cannot be sound, 
which would introduce a limitation of such general language 
to grants of a particular class not named in the treaty to the 
exclusion of others equally embraced by the language used. 
It is more reasonable to conclude, that the negotiators per
ceiving the necessity of such provisions, to confirm one class 
of grants, concluded to make the provisions general, that it 
might include grants made upon other portions of the line, if 
such should be found, instead of restricting them to a class of 
grants especially calling for those provisions. There would, in 
such case, be nothing inconsistent with each other in the cor
respondence and treaty stipulations. A judicial tribunal would 
not be authorized to limit the plain and unrestricted language of 
a treaty to the accomplishment only of the particular purposes, 
which induced the parties to introduce each article. 1'he inten
tion is to be ascertained rather from the ambiguous language 
finally agreed upon, than from the anterior correspondence. 

It is further insisted, that the treaty does not operate upon 
the title or grant proprio vigore, but only as a contract re
quiring legislative interposition to carry it into effect. 

A treaty is usually a contract between the parties. It may, 
however, be so framed as to accomplish its purposes without 
any further act, if the language used be suitable, and the pur
pose be such as may be thus accomplished. In the United 
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States a treaty is to be regarded as the supreme law and opera
tive as such, when the stipulations do not import a contract to 
be performed. It is true, that the language used in the treaty 
between the United States and Spain, made on Feb'y 22, 
1819, was not regarded in the case of Poster v. N£clson, 2 
Peters, 314, as operative per se, to confirm the grants alluded 
to; but when the language used in the Spanish duplicate 
came before the court in the case of the United States v. 
Pencheman, 7 Peters, 51, 88, it was decided to be operative 
upon the grants without any legislative interposition. The 
provision of the treaty as presented in the former case, declar
ed, that grants made before a certain period " shall be 
ratified and confirmed", and as presented in the latter case, 
"shall remain ratified and cofirmed." There is an essential 
difference between the language, upon which the court acted 
in the case of Foster and Neilson, and that used in the treaty 
of ·washington, which provides, that grants of land "shall be 
held valid, ratified and confirmed", which does not contem
plate any future act as necessary to the validity, ratification, 
or confirmation, of the grant. They are held to be so by 
those, whose duty it may be to act upon them. The lan
guage addresses even more appropriately the judicial than the 
legislative department. It is the dnty of this court to con
sider, that treaty to be a law operating upon the grant made 
under the authority of the British government, and declaring, 
that it shall be held valid, ratified and confirmed. 

It is further insisted, that it cannot be permitted so to ope
rate and thereby defeat the title of the demandant to the land 
without a violation of that provision of the constitution of the 
Vnited States, which declares, that private property shall not 
be taken for public use without just compensation. It is not 
in the argument denied, that public or private property may be 
sacrificed by treaty ; but it is said that such a provision of a 
treaty as would take private property without compensation, 
must remain inoperative or suspen<led, until compensation has 
been made. 

Such a construction would infringe npon the treaty-making 
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power, and make its acts depend for their validity upon the 
,vill of the legislative department, while the constitution pro
vides, that treaties shall be the supreme law. 

'l'he clause of the constitution referred to, is a restriction im
posed upon the legislative department, in its exercise of the 
right of eminent domain. It must of necessity, have reference 
to that department, which has the power to make compensation, 
and not to the treaty-making power, which cannot do it. This 
provision of the constitution will not prevent the operation of 
the treaty upon the grant of the tenant. lVare v. Hilton, 
3 Dallas, 236 ; United States v. Schooner Peggy, I Cranch, 
110. The demandant must seek compensation for the loss of 
his land, from the justice of his country. 

Demandant nonsuit. 

TRUNDY .y al. versus FARRAR. 

The authority of an agent to transfer a note by indorsemcnt, may be created 
verbally, whether the principal be an individual or a corporation. 

Such authority may be inferred from facts and circumstances, connected with 
the transaction. 

AssuMPSIT upon three negotiable notes, given by the de
fendant to the proprietors of the town of Baileyville, indors
ed by "Samuel Kelly, agent." 

Whether Kelly had authority so to indorse the notes as to 
give to the plaintiffs a right to maintain this action upon them, 
is the only question in the case. 

The case as reserved for the consideration of the court is 
as follows : -

To prove the agency of Samuel Kelly, the plaintiffs 
offered to show by parol, that he had acted as the agent of 
the proprietary from 1834, to the present time, giving deeds, 
indorsing notes, bringing suits, and taking care of the property. 

The court ruled this evidence inadmissible for this purpose. 
Plaintiffs then introduced the records of the proprietors of 

VoL. xxxn. 29 
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Baileyville, showing the organization of the proprietary and 
the choice of Samuel Kelly agent, and several [votes in rela
tion to his authority from 1834 to 1842. It also appeared in 
evidence, that said Kelly had acted as tho agent of the pro
prietors of Baileyville from the time of his election to the 
present time, occasionally indorsing and transferring notes 
given for lands sold by him as agent of the proprietors, giving 
deeds and generally transacting their business ; that they have 
had no other agent ; that said Kelly had transacted all the 
business of the corporation ; that in 1836, the greater part of 
the lands, then unsold, was transferred to be held in severalty ; 
that the lots which had been bonded to settlers, and not paid for, 
were transferred to said Kelly; that all the notes and securi
ties held by the proprietary at that time, were transferred to 
said Kelly; that since that time, he has been the principal 
owner of the lands of the proprietary ; that iu selling out in 
1836, all the lots which had been bonded to settlers, with some 
lots held by Kelly, two lots by J. Granger, and some others, 
were reserved. 

It also appeared, that Reuben Lowell was chosen treasurer 
of the corporation in 1834, but it did not appear, that he ac
cepted the office, or ever acted as treasurer ; nor did it ap
pear, that any other person was ever chosen, or ever acted as 
treasurer. 

It further appeared in evidence, that the notes sued in this 
action, were three of five notes given for a lot of land, 
bought by defendant of the proprietors of Baileyville, and, 
that the other two notes were indorsed, one by " Samuel Kel
ly" the other " Samuel Kelly, agent," and sued in the name 
of Henry Clark of Boston, in a suit which was defaulted. 

George M. Chase, called by defendant, testified, that in 
1836, the lands of the proprietary in Baileyville, excepting 
the lots bonded to settlers and certain other reserved lots, two to 
J. Granger and some to S. Kelly, were transferred to him
self and George J. Galvin; that while they held the lands he 
cut some cedars by permit from Galvin ; that the proprietors 
never got any settlement with Kelly as agent; that some of 
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the proprietors did cut some timber from the land in off-set to 
the timber that Kelly cut ; that no other agent was ever 
chosen, had no recollection of Kelly's having been forbidden 
to act as agent. It appeared, that the notes in suit in this case 
were claimed as the property of Samuel Kelly, by him, when 
they were transferred to the plaintiff. 

The presiding Judge ruled, that this evidence was insuffi
cient to show any authority in Kelly, the agent, to indorse 
the notes so as to transfer the interest of the payees in them 
to the plaintiff. 

If, in the opinion of the whole court, the aforesaid rulings 
were correct, and the evidence insufficient to maintain the 
action, the plaintiff is to be nonsuit ; otherwise a new trial is 
to be granted. 

J. Granger, for plaintiff. 

Puller, for defendant. 

TENNEY, J. - "A general agency exists, where there is a 
delegation to do all acts connected with the particular busi
ness or employment." Story's Agency, sect. 17. "The prin
cipal will be bound by the acts of his agent, within the 
scope of the general authority conferred on him." Ibid. 
sect. 126. 

The authority of an agent may be created verbally, without 
writing, excepting for some special acts; and may be inferred 
from the relation of the parties, and the nature of the employ
ment, without proof of any express appointment. It is suffi
cient if there be satisfactory evidence of the fact, that the 
principal employed the agent, and that the agent undertook 
the trnst. The agency must be antecedently given, or 
be subsequently adopted. 2 Kent's Com. Leet. 41, p. 477 
and 478. 

It is very usual to prove the agency by inference from the 
habits and course of dealing between the parties. These may 
be such as to show that there was an appointment sufficiently 
broad to cover the acts done by the agent, or that there has 
been a continued ratification thereof; the principal would be 
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bound by either. "Having himself recognized another as his 
agent, by adopting and ratifying his acts, done in that capac
ity, the principal is not permitted to deny the relation to the 
injury of third persons." 2 Greenl. Ev. sect. 65; Story on 
Agency, sect. 56 and sect. 127.'' When an agency actu
ally exists, the mere acquiescence may well give rise to 
the presumption of an intentional ratification of the act. 
Ibid, sect. 256. 

On the question, whether a person is an agent of a corpora
tion or not, the same presumptions are applicable to such bod
ies, as to individuals; and that a deed, or a vote or by-law is 
not neces~ary to establish a contract, promise or agency. 
Maine Stage Co. v. Longley, 14 Maine, 444; 2 Greenl. Ev. 
sect. 62. " In America the general doctrine is now firmly es
tablished, that whenever a corporation is acting within the 
scope of the legitimate purposes of its institution, all parol 
contracts made with its authorized agents, are express contracts 
of the corporation." Story's Agency, sect. 53. "In all 
matters of daily necessity within the ordinary powers of the 
officers of a corporation aggregate, or touching its ordinary 
operations, the authority of its agents may be proved, as in the 
case of private persons." 2 Greenl. Ev. sect. 62. 

The notes in suit were given by the defendant to the pro
prietors of Baileyville, for a lot of land, which he purchased 
of them, and indorsed by Samuel Kelly as agent. The ques
tions presented are, whether there was sufficient evidence from 
the vote of the proprietors, of authority in Kelly to negotiate 
the notes in their behalf; and whether there was evidence be
fore the jury, upon which they should have passed in relation 
to the existence of the agency, arising from the conduct of 
the proprietors. 

The vote passed June 9, 1834, was introduced as evidence 
by the plaintiff, without objection, and is in these words ; 
"Voted, that the agent be and is au~horized to bargain and 
sell any of the lands of the proprietors, to attend to the dis
posing of the grass thereon, and the working out of the pro
prietor's taxes, and to attend to such other business as may 
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concern the general interest." This vote is very comprehen
sive. The terms used, in the vote of an organized proprie
tary, would authorize the transfer of their lands by their 
agent. 'I'he right to bargain and sell them involves the 
power to receive the consideration. The authority to attend 
tp such other business as may concern the general interest, 
will embrace the power to receive notes, for the consideration 
and payment of the same ; and if it was found more for the 
interest of the proprietors to negotiate those notes, than to 
obtain the sums secured thereby, by directly calling upon the 
makers, it would not exceed the limits of the agency . 

. It was shown by the records, that Samuel Kelly was chos
en agent in the year 1834, and that he had acted as such from 
that time, to the time of the trial of the action, indorsing and 
transferring notes, given for lands, sold by him as their agent, 
giving deeds and generally transacting their business, and all 
their business, they having no other agent ; that in the year 
1836 the greater part of their lands, then unsold, was trans
ferred, to be held in severalty ; and that the notes and securi
ties held at that time, were transferred to him. · The proprie
tors having elected Kelly as their agent, for some purpose, 
these acts of his, it may fairly be inferred, were known to 
them, and were acquiesced in. A jury might be authorized 
to make the inference, that as he took notes as the considera
tion of deeds given by him of the proprietors' ·lands, and 
transferred notes given therefor ; and as the notes and securi
ties held by the proprietors were transferred by the proprietors 
themselves, he was their general agent, and clothed with the 
power to do that, which had for so long a time been done 
without any objection, made by them. The acquiescence of 
the proprietors in these acts, many of which must have been 
generally known, during the time, he acted as their sole agent, 
and they had meetings and passed votes in relation to his au
thority, was evidence that they had authorized him to transact 
their business in the manner in which he did it, and that he 
was possessed of full power to perform all the duties of their 
general agent. 
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'I'he objection to Kelly's authority to transfer the notes in 
suit, does not come from the proprietors, but from the defend
ant, who dealt with them through their agent, Kelly. He 
received the value of the notes, and is bound to pay the 
amount to some one. The facts in proof are such as would 
induce the plaintiff to conclude, that Kelly was the agent ; or 
was held out to the world as such, and if so, good faith re
quires, that the proprietary should be bound by his acts. 
This would effectually protect the plaintiff from loss, and 
would equally secure the defendant from all exposure to pay 
his notes a second time. vYe think, independent of the vote 
of the proprietors, there was evidence of the agency of Kelly, 
which might with propriety be submitted to a jury. 

According to the agreement of the parties, 
the action is to stand for trial. 

JOHNSON 9'. al. versus CHARLES R. WHIDDEN. 

In the trial of an action, in which property has been attached on the writ, it 
is not a valid objection to the admissibility of the defendant's witness, that 
he is surety on a replevin bond, by virtue of ·which the same property was 
replevied from the attaching officer at the suit of a third person. 

That the witness, in such a suit, was the defendant's grantee of land attached 
on the writ, will not exclude his testimony, unless it appear that the con
veyance to him was subsequent to the attachment. 

Though one witness testify positively to a fact, and another witness of equal 
credibility contradict it, and swear to fach1 inconsistent with its truth ; yet 
the jury are not to be instructed, as matter of law, that the fact is not 

pr01:~d. 

Assu111PS1T. Property, both real and personal, was attached 
on the writ. The defendant was defaulted. Certain subse
quently attaching creditors defended. 

In defence, Rendol vVhiddcn was called as a witness. Be
ing objected to, he stated on the voir dire, that he was surety 
in two replevin bonds, in virtue of which the same personal 
property was replevied from the attaching officer. 

Also, that he was a grantee under this defendant, of a part 
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of the real estate attached in this suit. He also stated certain 
facts, relative to the purchase from the defendant of the goods 
now sued for, from which it was contended that he was liable 
to the plaintiffs therefor as the original purchaser. He also 
stated that he had given his bond to the defendant to pay all 
the defendant's debts. But, as tho defendant had n,leased the 
witness, this point was not much insisted upon. 

HowARD, J., presiding: admitted the witness. 
There was also the testimony, for the plaintiffs, of one 

Brigham, which the plaintiffs alleged to be in contradiction to 
the witness, Whidden. Upon this particular, the plaintiffs re
quested the Judge to instruct the jury, as rnatter of law, that 
when one witness swears positively to a fact, and another 
witness of equal credibility contradicts it, and testifies to facts 
inconsistent with its truth, such fact is to be regarded as not 
proved. 

This in'struction was not given. 
The verdict was for the defendant. 

J. Granger, for the plaintiffs. 
I. R. Whidden was interested. If a witness, he might, 

by defeating this action, dissolve the attachment on the land 
he had purchased of the defendant, and also escape liability 
on the replevin bonds. It is like the case of bail or of indor
ser of a writ, or creditor of insolvent estate. Neither of these 
can be a witness. 6 Greenl. 364; 14 Maine, 30; ,1 Harr. 
Dig. 1048 ; 26 Maine, 37 ; 12 Maine, 5 L ; 8 Greenl. 27. 

2. The plaintiff was entitled to the requested instruction, as 
to conflicting testimony. l 3 Maine, 90. 

Pike, contra. 

How ARD, J. -The defence in this case is made by subse
quent attaching creditors, under provisions of the Revised 
Statutes, chap. 115, sect. 113 - 119. The plaintiffs caused 
certain personal and real estate to be attached as the property 
of the debtor. Reed replevied the personal property from the 
attaching officer, Nutt, and gave a replevin bond in the usnal 
form, with Rendol Whidden as surety. The latter was call-



232 WASHINGTON, 1850. 

Johnson v. Whidden. 

ed as a witness for the defence, but objection was made to his 
testifying on account of his interest, arising from being a 
party to the replevin bond. 

If the plaintiff in replevin should succeed in his suit, the 
witness could not be made liable on the bond; and if he 
should fail, he might retnrn the property, or pay the damages 
as provided in the bond; but if he did neither, the bond might 
be enforced against the witness. It is quite apparent, that the 
liability of the witness in this view of the case, could be but 
indirect, uncertain, and contingent, and that he could have no 
certain, legal or immediate interest in the event of this suit. 
But neither the failure, nor the success of the plaintiff in this 
suit, will affect the liability of the witness upon the replevin 
bond. The officer may contest the right of the plaintiff in 
replevin to the goods attached, in either event, regardless of 
the result of this action, and have judgment for a return, in 
order to restore them to the rightful owner. The witness 
cannot, therefore, relieve himself from his obligation by his 
testimony, and this objection cannot prevail. 1 Stark. Ev. 
103-4 ; l Green! Ev. <§, 386. 

The release from the defendant discharged the witness from 
all liability which could result from his agreement, or obliga
tion to pay this debt. 

It appears that, the witness was grantee of the debtor, or of 
ll'is grantee, the Freeman's Bank, of certain real estate em
braced in the plaintiff's attachment ; and it is contended, that 
the attachment created an incumbrance which the witness is 
interested to remove, by defeating this suit. If the attach
ment was made before the witness had an interest in the real 
estate, he might be interested to defeat it, but if made since, 
he would have no such bias or interest. The testimony does 
not show whether the attachment was before or since the con
veyance from the debtor, under which the witness claims, and 
therefore does not establish any interest in the witness, by 
reason of his claim to the real estate. 

Two witnesses may be equally honest and of "equal credi
bility," and yet, their testimony may not be equally credible 
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or satisfactory. The circumstances under which they testify, 
and their means of knowledge of particular facts, may be dif
ferent, and their habits of observation, and memories, and 
intellectual capacities, may be wiqely different; all of which 
may affect the credibility and influence of their testimony. 
The instructions to the jury that they were to judge which 
of the witnesses testified to the truth ; that they should take 
all the circumstances into consideration affecting both wit
nesses, and their means of knowledge, and give credit to the 
statements of the one or the other, as they might find them 
entitled to their belief, were therefore correct. 

Judgment on the verdict. 

WHEELER 9• als. versus NICHOLS. 

A mortgage of personal property, made to a number of persons to secure them 
against their liabilitios, as indorsers for the mortgager, is not invalidated by 
the fact that no two of the mortgagees were liable upon any one paper. 

Should any trespass be committed upon the rights derived under the mort• 
gage, the action for redress may be brought jointly by all the mortgagees. 

The owner of personal property, attached upon a writ against him, and actu
ally retained by the officer or his bailee, may transfer his interest therein 
either absolutely or in mortgage, subject to the attachment-lien. 

When such a mortgage has been made, and the bailee of the attaching offi
cer, while the custody of the goods is in him, consents to hold the gooM 
as servant of the mortgagee, and actually holds for him, there is such a 
taking of delivery and retaining of possession by the mortgagee as to make 
it unnecessary that the mortgage should be recorded, although the value 
of the property exceeds thirty dollars. 

It is not legally inconsistent that the same bailee should act to keep posses
sion, both for the attaching officer and for a purchaser under the owner. 

In such a concurrent possession by the same bailee, the priority of leg<il 
rights would obtain. 

Though a debt, for which property has been attached, may have been paid 
and the attachment thereby discharged, yet the attaching officer cannot be 
charged as a wrongdoer for retaining the possession, until satisfactory evi
dence be given him, that the attachment has been vacated. 

If, by reason of an attachment of personal property, a purchaser of it from 
the debtor cannot receive an actual possession, a symbo/-ical delivery of i.t 
will be sufficient. 

VoL. :xxxn. 30 
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TRESPASS against the sheriff for taking and selling, upon 
niesne process, certain goods which the plaintiffs claim to hold 
under a mortgage from the debtors in said suit. 

The evidence was submitted to the court, with power to 
draw inferences as a jury might. 

It was shown that the attachment was mad8 on the 2d of 
July, 1847, upon a writ in favor of Charles Tappan, and that 
the property was placed for safe keeping in the hands of one 
Clapp, as bailee to the attaching officer. The mortgage was 
made on the 10th of the same July. The value of the pro
perty exceeded thirty dollars. Whether the doings of the 
town clerk on the 13th of July constituted a valid recording 
of the mortgage, was a question much discussed. But by the 
adjudication of the court upon the facts proved by the evi
dence, that question became immaterial. Clapp continued in 
possession until the morning of the 14th of July. Whether 
from that time forward he became the keeper for the 
mortgagees or continued as keeper for the attaching officer 
only, was another question strenuously controverted. 

In the afternoon of said 14.th of July, the officer returned 
an attachment of the goods on a writ in favor of the Canal 
Bank, and subsequently upon a number of other writs, but all 
subject to Tappan's attachment. 

On the 5th of August, Clapp surrendered the custody of the 
goods to the officer, induced by his threats to take forcible 
possession, and by a contract of indemnity given by the offi
cer and by the attorney of the Canal Bank. 

On the 18th of August the debt due to Tappan was paid by 
the mortgagees. By consent of the Canal Bank and other 
subsequently attaching creditors, and also of said debtors, the 
property was sold at auction by the officer on the 8th of Sep
tember, 1847. 

This suit is brought by the three mortgagees. The condi
tion of the mortgage was, in substance, that whereas said 
mortgagees had at various times indorsed for the mortgagors 
certain and various notes, drafts and checks, the mortgage 
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conveyance was to be void, if the mortgagers should protect 
the mortgagees against the said indorsements. 

It turned out, in fact, that each of the mortgagees was in
dorser upon some of the mortgagers' paper, but no two of 
them were upon any one piece of such paper. 

The defendants contended, thereupon, that the· mortgage was 
not a security for any but joint liabilities, and that the action, 
being in the name of the mortgagees jointly, cannot be sus
tained. 

A more detailed exhibit of the facts is contained in the 
opinion. 

Hayden, for the plaintiffs. 

J. Granger, for the defendant. 

TENNEY, J. - This action is trespass against the sheriff of 
the county of Washington for the alleged taking of certain 
goods from the possession of the plaintiffs. In two of the 
counts, the defendant is charged with having taken the goods 
himself, and in two others, it is alleged that they were taken 
by one James Nutt, his deputy. The defendant justifies the 
taking of the goods by his deputy upon the ground, that the 
same were the property of C. and J. S. Bedlow, against 
whom he had certain writs; one of them was in favor of 
Charles Tappan, upon which he attached the goods on July 2, 
1847; another was in favor of the Canal Bank on which he 
returned an attachment -of the same goods on July 14, 1847, 
and there we;e several other writs on which the goods were 
attached subsequently to the 14th of July and previous to 
Aug. 1, 1847. 

The right of the plaintiffs is derived from a certain mort
gage of the property in question, given by C. & J. S. Bedlow 
on July 10, 1847, to them, and certain acts, which were done 
by and for them by virtue of the same. The evidence shows 
that each of the plaintiffs had severally indorsed certain paper 
for the mortgagers, but it did not appear that they had assumed 
any joint liability for them. It is stated in the condition of 
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the mortgage, that the "said ·wheeler, Deming and Horton 
have at various times indorsed for the said C. and J. S. Bed
Iow, certain and various notes of hand and drafts, checks, &c. 
made and drawn at various times during the past six months. 
Now if the said C. and J. S. Bedlow, shall well and truly pay 
or cause to be paid all such notes of hand, drafts, checks, &c., 
where the said Wheeler, Deming and Horton are holden as 
security, and shall release them from all liability occasioned 
by their indorsing said notes, drafts and checks, then this 
conveyance shall be void, otherwise shall remain in full force 
and virtue." . 

It is contended by the defendant, that from the terms of 
the condition in the mortgage, the plaintiffs could have no 
claim upon the goods, excepting as an indemnity for joint 
liabilities. In giving a construction to the mortgage, the de
sign of the parties thereto must be sought. In this inquiry 
the subject-matter to which it refers, and the situation of the 
parties may be taken into consideration. Curnmings v. Den
nett, 26 Maine, 397. The parties had a purpose in its execu
tion ; neither is presumed to have intended a void instrument. 
It not appearing, that the mortgagees had assumed any joint 
liability during a period of six months, immediately preceding 
the date of the mortgage, it cannot be restricted in its con
struction to any such liability. When it recites, that ·wheeler, 
Deming and Horton had indorsed certain and various notes, 
&c., it does not necessarily mean, that all of them have in
dorsed each note, draft or check, but that their names are on 
notes, drafts and checks, drawn by the mortgager. The 
terms " certain and various notes of hand, drafts and checks," 
are used collectively and it \Vas intended to be said, that upon 
them, taken collectively, were the indorsements of each and 
all of the mortgagees. The mortgage was to be void, if the 
mortgagers should pay or cause to be paid such notes, drafts 
and checks as those previously referred to, where the names of 
the plaintiffs were to be found. It cannot be doubted that it was 
the object of the parties to secure the mortgagees for all their 
liabilities as indorsers for them, assumed during the preceding 



WASHINGTON, 1850. 237 

Wheeler v. Nichols. 

six_ months, whether the indorsements were several or joint, 
or whether the names of all were upon the same piece of 
paper, or not. 

Such being the construction of the instrument, the action 
for any trespass upon their rights derived from it, under the 
evidence disclosed, should be in the names of the mortgagees 
jointly, the mortgage itself not being made to them sev
erally. 

The deed introduced by the plaintiffs is a mortgage for the 
security of a sum greater in amount than thirty dollars, and 
cannot be valid against the defendant, unless it appears from 
the evidence, that possession of the mortgaged property was 
delivered to and retained by them; or unless the mortgage 
was recorded by the clerk of the town, where the mortgagers 
resided. R. S. chap. 125, sect. 32. According to the con
struction given to section 32 of the same chapter, prescribing 
what shall be done to constitute a valid record, in Handley v. 
Howe, 22 Maine, 560, the mortgage was not so recorded as to 
.be valid. But it is contended for the plaintiffs that they have 
brought themselves under the other provisions of the statute, 
which gives validity to the mortgage. 

It is conceded, that Amasa L. Clapp was the keeper of the 
goods attached on the writ in favor of Charles Tappan against 
C. and J. S. Becllow, employed by Nutt, the officer, who made 
the attachment, till the morning of the 14th of July, 1847. 
Whether he was the keeper under Nutt after that time and till 
August 5, 1847, is a question in dispute. He testifies that he 
abandoned the custody of the goods for the officer, and be
came the keeper under the plaintiffs, by virtue of the mort
gage to them, dated July 10, 1847. Other evidence is relied 
upon to show, that his relations with Nutt were continncd to 
the time, when he finally left the store in which the goods 
were situated. 

It may not be material to settle this controverted question of• 
fact, in order to determine, whether this action can be main
tained or not. The evidence introduced on both sides, shows 
satisfactorily, that Clapp was in possession of the goods, from 
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the forenoon of the 14th day of July, till after all the attach
ments were attempted to be made by Nutt upon the property, 
as well at least for the mortgagees, as for the officer. In ad
dition to the express testimony of Clapp, that he held posses
sion exclusively for the plaintiffs, is the statement of Bradbury, 
the attorney of Tappan, that he went with Deming, one of 
the mortgagees, on the morning of July 14, 1847, and that he 
told Clapp that he was willing, that he should be the keeper 
of the goods for the plaintiffs, subject to the attachment ; that 
Deming inquired of Clapp, if he would be the keeper for the 
plaintiffs subject to the attachment, and that he consented to 
be so for the sheriff and for them. 

Walker, the partner of Bradbury, testifies, that no one of 
the mortgagees ever pretended, that Amasa L. Clapp was the 
keeper of the Bedlow stock of goods exclusively for them. 
The evidence from this witness, excepting so far as it shows 
that Clapp gave different accounts of some matters, from that 
contained in his deposition, is of a negative character. He 
was not present at the meeting at the store on Inly 14, be
tween Deming, Bradbury and Clapp, when it appears from 
the testimony of the two last, that Clapp was to be keeper 
for the plaintiffs, and no fact known to him conflicts with 
their statements upon this point. 

Nothing in the case shows, that any change took place in 
the possession of the goods after the forenoon of July 14th, 
till the time when Nutt took the key on August 5th. What
ever service Clapp undertook for the plaintiffs and entered up
on, continued during that period. The indemnity, which he 
received from the officer, and the owner of the claim in the 
name of the Canal Bank, shows, that they understood, that 
he had possession of the goods, and that he asserted it in be
half of the plaintiffs prior to that time ; if not exclusively for 
them, certainly for both them and the officer. That pos
session when it was undertaken for the plaintiffs was not 
against the permission of the officer; for it docs not appear, 
that the officer had knowledge, that he took charge of the 
goods for them, at the time that he assumed the care. 
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It is quite evident, therefore, that Clapp either abandoned 
the custody of the property for the officer on July 14, and 
took them in charge under the mortgage to the plaintiffs ; or 
that by the consent of the attorney of the creditor in whose suit 
they had been attached, he had the possession both for the 
officer, to preserve the attachment, and for the plaintiffs to 
make perfect their rights under the mortgage, sul)ject to the 
attachment. Upon the latter hypothesis what were the rights 
of the plaintiffs? 

It appears, that on the 5th of August, the keeper surrender
ed the custody of the goods, so far as he held it for the plain
tiffs1 induced by the threats of the officer to take forcible pos
session, and the indemnity given by him and Mr. Granger. 

Do the facts of the case show that possession of the goods 
was taken and retained by the plaintiffs, within the meaning 
of the provision of the statute, previous to, and till the time, 
when Nutt made the attachment upon the writ in the name 
of the Canal Bank, which was 6 o'clock in the afternoon of 
July 14th? Whatever was done for protecting the plaintiffs, 
took place in its commencement on the forenoon of that day, 
so that if that attachment was invalid, the subsequent ones were 
equally so. 

The mortgage was effectual between the parties thereto 
without a delivery of the property, and gave the right to the 
mortgagees to take possession of it, there being no agreement 
in the case, that the possession was to be retained by the 
mortgagers. It follows, that if the plaintiffs came to the law
ful possession of the goods, though not by the agency of the 
mortgagers, their rights became as perfect as they would have 
been by a delivery from them. Carrington v. Smith, 8 Pick. 
419. 

In Fettyplace v. Dutch, 13 Pick. 388, it is said by the 
court, "an attachment must constitute a lien, and as the 
general property remains in the owner subject to such lien, if the 
general owner can without a trespass make an actual delivery 
of the property, subject to the lien created by the attachment, 
a sale with such delivery is lawful, and will vest the property 
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in the vendee, subject to such attachment, so as to give 
the vendee a prior title to that of the subsequent attaching 
creditors.'' 

When an officer has the possession of goods attached for 
the purpose of maintaining a lien, they are not suffered to be 
so in the control of the debtor, that an actual delivery can be 
made, but a symboliral one is deemed to be sufficient ; and it 
is so effectual, that upon such possession, replevin can be 
maintained. TV!iipple v. Thayer, 16 Pick. 25 ; Mitchell v. 
Cunn·ingharn, 29 Maine, 37'6. . 

When goods have been attached, and put into the charge of 
a keeper by the officer, and the keeper abandons the posses
sion, the attachment is dissolved. Carrington &" al. v. Smith, 
8 Pick. 419; Gower v. Stevens, 19 Maine, 92; Sanderson 
v. Edwards, 16 Pick. 14.il. 

If the attorney abandons the suit in which an attachment of 
property is made, the attachment is necessarily vacated. If 
he orders the officer to relinquish the attachment, it would be 
improper for the officer to refuse, unless he held it at that 
time by virtue of an attachment in favor of another. 'I'he 
officer is protected if he takes security of property attached 
by him, which is approved by the attorney, and releases the 
property. Jenney v. Delesdernier, 20 Maine, 183. Such 
being the control, which the creditor's attorney has over pro
perty attached, the possession of the keeper under the officer, 
in behalf of a purchaser or mortgagee, by the consent of the 
attorney of the attaching creditor, subject to the attachment, 
cannot be unlawful in the keeper, the purchaser, or the mort
gagee. The possession of the one is not adverse to that of 
the other ; the claim of the one is in submission to the other, 
and both are consistent. Such possession in nowise differs 
in principle from a case, ·where the same individual has pos
session of property for two mortgagees, where the right of one 
is subject to that of the other. As long as the keeper holds 
the property that the attachment may remain valid, the officer 
is not exposed to peril, and the attaching creditor's security is 
not diminished. Can it be doubted, that the keeper of goods 
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taken by an officer upon mesnc process, can receive a mort
gage of the same from the owner, subject to the attachment, 
and can perfect his right under it, by retaining the possession 
for himself and at the same time for the officer ? If the keep
er can thus acquire rights for himself, and preserve the attach
ment, it is clear, that another can acquire like rights through 
his agency. A mortgagee has the same power to retain pos
session of property attached and in the hands of a keeper, that 
he has to take it, so that he can maintain replevin therefor, if 
he retains it by the consent of the attaching creditor or his at
torney, and the keeper becomes his agent for the purpose. If 
the keeper can dissolve the attachment, by an abandonment of 
the possession altogether, without the consent of the officer, 
and against his wishes and the wishes of the creditor, he cer
tainly can take possession for another, who becomes interested 
after the attachment, when the possession for the latter is not 
designed to interfere with or injuriously affect the rights of 
the officer or the creditor. 

Clapp having the possession of the property for the plaintiffs 
from the forenoon of the 14th day of July, to the time, when 
the defendant received the key from him, by the consent of 
the attorney of the attaching creditor, without inter(erence on 
the part of the officer, the mortgagees are to be regarded as 
having received the delivery of the possession of the property 
and retained it, till August 5, 1847 ; and they thereby ac
quired rights superior to those, who caused the property to be 
attached subsequent to the possession taken in behalf of the 
mortgagees. 

On the 14th of July, after possession had been so taken and 
retained by the plaintiffs through their agent, the defendant 
returned the same goods as attached on the writ in the name 
of the Canal Bank, and subsequently on others, subject to the 
attachment on the writ in favor of Tappan. These last at
tachments could not have been effectual to deprive the plain
tiffs of their rights as mortgagees, which had before become 
perfect. On the 5th of August, the defendant, and the owner 
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of the demand in the name of the Canal Bank, knew that the 
plaintiffs claimed to have a mortgage of the same goods, and 
that Clapp represented himself possessed thereof for them i 
they did not deny the existence of the mortgage, but disputed 
its validity. 

The attorney of Tappan, not having intended to relinquish 
the attachment, so long as Clapp had possession for the officer, 
it remained good, unless it was void by being excessive, of 
which no opinion is given. On the assumption that the at
tachment of the officer upon the writ of Tappan was effect
ual, the officer was responsible for its continuance. He there
fore, had the right to take the possession from Clapp, his 
bailee, at pleasure, and retain it exclusively for his own protec
tion on account of his liability to Tappan ; he had the right to 
retain that possession, till he had satisfactory evidence, that 
Tappan's debt had been paid, or the attachment otherwise 
vacated. This debt was paid on August 18, 1847, and the at
tachment no longer existed, but the officer not having notice 
of it, could not be treated as a direct trespasser upon the pos
session of the property. 

But the mortgage to the plaintiffs being effectual, the de
fendant had no right to hold the property on the writs, which 
came to his hands after the plaintiffs' possession under their 
mortgage, and the knowledge of their claim by the officer. 

The retnrn of the writs to court, with the attachments in
dorsed thereon, and the subsequent sale of the property on the 
execution obtained in the suit of the Canal Bank, after the 
debt in favor of Tappan was paid, was an injury to the plain
tiffs, for which they were entitled to damages. 

This action cannot be maintained for the retention of the 
property upon Tappan's writ, so long as that attachment re
mained unimpaired ; neither can the plaintiff recover damages 
in this suit for the sale of the property, which was not made, 
till after its commencement, but the brief statement admits the 
attempt to hold the property by the defendant, for the secu
rity of debts in favor of the Canal Bank and others, after the 
depnty was apprized of the existence of the mortgage and the 
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possession under it, when the attachments upon these debts 
were of no validity. 

The plaintiffs had an interest in the goods, after the 
Tappan debt should be paid. For a violation of their rights 
in the enjoyment of thi~ interest, subject to the officer's right 
under the attachment, an action on the case can be main
tained. 

The statute having abolished the distinction between tres
pass and trespass on the case: there is no impediment to the 
plaintiff's recovery in this action. Welch v. Whittemore, 25 
Maine, 86. 

The defendant having deprived the plaintiffs of their right 
in the withholding the goods from their possession, for an 
unauthorized purpose, is accountable for their value after de
ducting the amount of the debt in favor of Tappan, and all 
costs thereon. 

ENGLISH versus SPRAGUE. 

An action, originating in a justice's court, cannot be brought to this court, 
by appeal from a judgment of the District Court, on a demurrer in law, or 
upon an agreed statem®.t of facts. 

The remedy is by exceptions. 

AssuMPSIT commenced before a justice of the peace, and 
brought to this court by an appeal from a judgment, rendered 
by the District Court upon an agreed statement of facts. 

SHEPLEY, C. J. - The case is irregularly here. It should 
have come up by exceptions. In a suit originating in a jus
tice's court, where the question is upon a demurrer in law, or 
upon facts agreed, tl:ie statute gives no appeal to this court. 

Consent of the parties cannot confer jurisdiction. 
Action dismissed. 



WASHINGTON, 1850. 

Crocker v. Smith. 

CROCKER, in equity, versus SMITH. 

If an intestate have conveyed land, without any consideration, in trust for his 
own benefit, the administrator is not entitled to a re-conveyance. 

The law gives him not a title to the land of his intestate, but merely a right 
to sell the same, in a prescribed mode and for certain specified purposes. 

Tim plaintiff is administrator of Asa Smith's estate. The 
bill sets forth, that the intestate was owner of certain real es
tate, which he conveyed, without any consideration, to the 
respondent ; that it was the agreement of the parties that the 
respondent should hold the same in trust, for the use of the 
intestate ; and that the estate has been represented insolvent. 
It thereupon prays that a re-conveyance may be decreed. 

The respondent appears, and, in writing, admits the truth 
of the allegations contained in the bill. 

BY THE CouRT. - The bill cannot be maintained. The 
administrator has no title to the lands of his intestate. At 
most, he can have only a right to sell. And he can sell only 
when the court of probate shall decree the sale to be neces
sary ; and under many guards, ( such as an oath of faithful
ness, specified notice and bond to account,) for the safety of 
the heirs, creditors, &c. A conveyance by the respondent to 
the administrator would enable him to sell without furnishing 
the protections required by law. 

Neither would a conveyance to the heirs, constitute the 
land to be assets of the estate. 1'he case, too, presents otr11:ir 
difficulties, quite insurmountable. 

But there is no necessity for a decree such as is prayed for. 
The statute, relating to the sale of lands, of which the intes
tate was disseized, contains ample provi:sions for the case pre
sented in the bill. 

Bill dismissed. 
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PIKE versus LowELL. 

The limitation in § 8, of the bankrupt law, applies to actions in the name of 
an assignee in bankruptcy, though brought wholly for the benefit of a third 
party. 

AssuMPSIT, brought April 28, 1849. Certain persons were 
decreed to be bankrupts in 1842. The plaintiff was assignee 
of their estate. In said · capacity he sold to one Bolkcom a 
demand against Stephenson, since deceased. The demand 
had been in the hands of Mr. Lowell, and prior to said sale, 
Mr. Lowell had collected the money ; but he declined to pay it 
over, except to Stephenson's administrator, saying the de
mand never belonged to the bankrupt's estate. 

Bolkcom brings this action, in the name of the assignee, to 
recover said money. The defendant pleaded the limitation, 
contained in the 8th section of the Bankrupt Act. 

Walker, for plaintiff. 
In an action, brought by an assignee to close up an estate, 

two years would constitute a bar. Not so, when the suit is 
brought for the use of a third person. The two years are a 
bar, only when the assignee's interest is adverse to that of the 
defendant. The object of the limitation was to compel an 
early settlement of the estate. Here the estate is all settled. 
The limitation being in derogation of the common law should 
be constrned strictly. Bacon's Abridg. title, Statute, letter I., 
4 & 5 ; Hancock v. 2\.finot, 8 Pick. 37. 

'l'he analogies to cases of executors sustain our position. 
2 Maine, 75; 14 Maine, 320; 8 Pick. 36. 

Lowell, pro se. 

TENNEY, J., orally. - The distinction drawn by the plain
.tiff's counsel cannot be sustained. 'l'here is nothing in the 
statute, from which it can be inferred. Limitation laws are 
arbitrary, but they are binding. 

Judgment for defendant. 
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SMITH versus SWEETSER. 

A mortgager of land, whose right of redeeming has been sold on execution, 
has no rights in the land, until redeemed from the sale. 

His acts upon it may be treated as trespasses. 

Before the redemption, whether he be in possession or not, he can maintain 
no action of trespass quare against the purchaser for acts done upon the land. 

TRESPASS quare, for tearing down a small barn, alleging, 
in aggravation, the injury to a swine by exposing it to the cold. 

Lowell, for the plaintiff. 

Thacher, for the defendant. 

TENNEY, J., orally. -The plaintiff mortgaged the land, and 
his eqnity of redeeming was sold at a sheriff's sale to the 
defendant. The plaintiff was residing on the place. He had 
been requested by the defendant to remove, but refused to do 
so. Before the plaintiff redeemed the land, the barn was 
taken down by the defendant, with a view to constrain the 
plaintiff to remove. The plaintiff had no rights there. 'I'he 
seizin, which he had had, as mortgager, had passed to the 
defendant, who could maintain trespass for every act which 
the plaintiff might do upon the land. Fox v. Harding, 21 
Maine, 104 ; Abbott v. Sturtevant, 30 Maine, 40. 

That right in the defendant was not impaired by the plain
tiff's possession, for that very possession was a trespass. The 
plaintiff was entitled to redeem within a year from the 
sheriff's sale. rrhat gave him no right in the land, till the 
money should be paid. The fact that he did afterwards 
redeem, cannot affect the defendant's rights to do acts upon 
the land prior to the redemption. 

But it is asked, can the plaintiff have no redress for injuries 
done to the estate before he redeemed it. That point is not 
before us. PArhaps it would not be too much to say, if he 
cannot, the law allows some failure of justice. 

For the injury, said to have been done to the swine, tres
pass quare clausurn fregit is not the appropriate action. 

Judgment for the defendant. 
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WITHERELL versus SWAN ~ als. 

A book, kept by a surveyor of lumber, in which are entered the names of the 
buyer and of the seller, the quantity of lumber surveyed and the time 
when, if it be the only book kept by the surveyor, from which he draws off 
the charges for his services, is admissible, with his suppletory oath, in a 
suit by himself against the buyer for his fees as surveyor. 

i 
A book, to be admissible, must be the original entry and made at the time. 

Those facts must of necessity he proved by the oath of the party. The 
book must also be in his handwriting, and must show the amount of the 
claim, No particular form of a book is necessary. But it must appear to 
have been kept intelligibly, fairly and truthfully. 

·when the plaintiff's book and oath have proved the charges, if the defendant 
would rely upon payment made, the burden is on him to prove it, either by 
cross-examination of the plaintiff or from other sources. 

AssuMPSIT upon an account annexed, for services in sur
veying lumber. 'l'he trial was had in the District Court be
fore HATHAWAY, J. 

It was admitted, that the plaintiff was a legally qualified 
surveyor. In support of the account, he offered a book, with 
his suppletory oath, to which the defendants objected. On 
being sworn, he testified, that he kept 110 day-book, or any 
other book than this, containing his charges for surveying ; 
that the entries were in his handwriting, and made at the 
dates thereof; and, that he performed the services in survey
ing as appeared on the book. 

On cross-examination he stated, that it was a survey book ; 
that he entered in it names of the seller and of the buyer of 
the lumber which he surveyed ; that from this hook he made 
all his bills for his services in surveying ; that he looked first 
to the seller for his pay, and if he could not get it from him, 
he looked to the buyer. 'l'he item in the book, which the 
plaintiff relied upon, was an entry of a specified quantity of 
lumber surveyed, stating the day, and the seller, and also 
naming the defendants as the bnyers. The price carried out 
was at a higher rate than the statute allows for surveying. 

There was no other evidence to show, that the service 
was performed, or for whom, or at whose request it was per
formPd. 
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The Judge admitted the book and the testimony, and in
structed tho jury, "that tlte book was evidence of the amount 
due from defendants to plaintijf' for surveying as charged in 
the plaintijf 's account, and, that they should assess the dama
ges for the plaintiff, ( if they believed his testimony,) at the 
statute price for surveying so much lumber as should appear 
hy said book to have been sold to sdid defendants which was 
surveyed by plaintiff, deducting credits on plaintiff's bill of 
particulars." 

The jury found a verdict for the plaintiff. 
To these rulings and instructions defendants excepted. 

B. Bradbury, for defendants. 
The survey book was inadmissible. It was not a book of 

account. It contained no charges against any one. The 
entry was not made for the purpose of charging any one. 
See Greenl. Ev. vol. 1, ~ 140. It was merely a memorandum, 
intended for the convenience of parties actually interested. 
It cannot be evidence to show who the parties were. 

The law does not require such a book to be kept. It there
fore has none of the elements of a record. Between 
other parties, it might be used to refresh the surveyor's 
memory, if he should be called as a witness. To use it as 
testimony for the_ surveyor himself, is a perversion of its im
port and design. There is no proof that the defendant ever 
purchased the lumber or heard of it, till called to answer in 
this suit. 

It is necessity alone which upholds the practice of allowing 
a person to testify in his own behalf. At the expense of 
much legal principle, the rule has already been pressed to the 
extreme point. It needs contraction rather than expansion. 
In a case like this, there can be no necessity to admit the 
plaintiff's mere book survey. 

The suppletory oath, as it was called, fell far short of suffi
cient testimony. It did not state, that he did the service for the 
defendants, or that they knew of it or assented to, or that 
they ever purchased the lumber or knew of its . existence. 
The entry on the book might have been made, and doubtless 
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was, at the suggestion of the seller alone. Plaintiff knows 
his debtor by hearsay only. He testified tl~at his first call is 
upon the seller, and he does not say that he has not been paid. 
See Greenl. Ev. vol. 1, <§, 140, note and cases cited. In case 
of goods sold, the seller, if he rely on his book, must testify 
to a delivery to the defendant. If the delivery be to an 
agent, he must prove the agency by testimony other than his 
own. By analogy, ought there not to be, by plaintiff's testi
mony or otherwise, some proof that the defendants had some 
sort of interest or knowledge about this lumber. 

The claim, in its nature, admits of better evidence. If the 
plaintiff claim of the seller, he may call the buyer; if of the 
buyer, he may call the seller. 

That instruction to the jury was erroneous, which stated 
"that the book was evidence of the amount due from the 
defendants to the plaintiff for surveying as charged in the 
plaintiff's account." At most, it could be evidence only of 
the amount of labor performed, no price being charged thereon. 

That instruction was also erroneous, which directed the jury 
to " assess damage, at the statute price, for surveying so much 
lumber as should appear by said book to have been sold to 
the defendants." By that instruction, the book is made evi
dence of the sale. 

The plaintiff invokes the statute, which gives the surveyor 
a right to recover of the buyer. By the book alone, even un
supported by his oath in that particular, he is allowed to prove 
that these defendants w3re the buyers. This must be er
roneous. 

Chase, for plaintiff. 

HowARn, J., orally. - Was the book admissible? This 
sort of proof is not known in some of our States. It is not 
known in any other country. It is an invasion of the old max
im, "nemo in sua propria causa, testis esse debet." 

'l'he book of a plaintiff, in order to be admitted, should be 
the original, and made at the time of performing the service. 

The evidence of these facts must necessarily come from 
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him. It must be in his handwriting. The present plaiutiff tes
tiiied to all these facts, and also that he did the surveying. 
The book must also show the amount of the claim. No par
ticular form is necessary. The book states the quantity sur
veyed. The statute fixes the price. 

It is objected that it is not appropriately an account-book, 
such as the law can admit in evidence. But we consider a 
book sufficient for that purpose, if it be kept intelligibly, fairly 
and truthfully. 

It is also objected that it was not kept, and the entry was 
not made, for the purpose of charging the defendants. But 
the plaintiff testifies that that is his mode, and his only mode 
of charging. 

It is further objected that the plaintiff did not testify that he 
had not received pay. This objection cannot prevail. The 
proofs made a prima facie case, competent for the jury to act 
upon. If defendants would rely ou payment, they might in
qnire of the plaintiff, or prove it from other sources. 

Another objection i~, that the plaintiff's case admits of bet
ter evidence. Trw', it might in some instances be so. But, 
as stated in the plaintiff's argument, it is difficult to see how 
either the buyer or seller, or any other person could, except 
from the book itself, fix the quantity surveyed. 

The book seems also to be sustained by some peculiar safe
guards. It was made under an oath of office, and for the se
curity of many interests, and it contains many minutes not 
usual in books of account. There were high inducements for 
keeping it correctly. 

We feel bound then to hold the book admissible, notwith
standing the objections offered. 

We c-ome then to consider the instruction given to the jury. 
The statute imposes upon the buyer the obligation to pay for 
the surveying. The objection to the ruling is, that the book 
was made evidence of the quantity of lumber sold. As an 
isolated proposition, the language would seem unsustainable ; 
but taken in connection with the facts of the case, its fair 
constructi-0n is, that the jury were instructed, if they believed 
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the witness, to assess damage, at the statute rate, for surveying 
so much lumber as appeared by the book to have been sur
veyed by the plaintijf, deducting the credits on his bill of par
ticulars. Thus understood, the instruction was substantially 
correct. Exceptions overruled. 

TALBOT versus COPELAND ~A al. 

In determining the boundaries of land conveyed by deed, if any of the abut
tals or calls of the deed are found, they cannot be disregardetl, although the 
,others may not be found. 

Those which are ·found, if not inconsistent with each other, are elements in 
the rights of the parties, and cannot be departed from, to substitute the 
subordinate description, by courses and distances given in the deed. 

WRIT oF ENTRY, bringing into question the boundaries of 
a large tract of land, with a claim of $3000, for rents and 
profits. The deed, under which the demandant claimed, con
veyed "the township of Crawford, bounded on the north six 
miles by townships No. 21 and 16; on the east six miles by 
townships No. 15 and 16 ; on the south six miles by township 
No. 19, and on the west six miles by townships No. 25 and 
26, containing 23,040 acres," excepting certain specified lots. 

The verdict was for the tenants. 
The demandant filed an exception to the ruling of the 

Judge, and also a motion for a new trial, alleging that the 
verdict was against law, evidence, the weight of evidence and 
the instructions, given by the court to the jury. 

The evidence reported was very copious, and the motion as 
well as the exception was argued strenuously and ably by-

J. Lowell and J. Granger, for the demandant, and by 
Downes ~ Cooper, for the tenants. As motions for new trial 
commonly involve more of controversy as to the constrnction 
and weight of testimony, than as to principles of law, the 
insertion of them in this work is deemed rather discretionary 
than imperative. Though as to this motion, it was designed, 
at first, rrom the ample minutes of the Reporter, to present, in 
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a condensed form, the argument and the decision, it was soon 
found, that these, with the testimony on which they were 
founded, would absorb a portion of the book more than 
commensurate with the legal information to be derived from 
them. 

'I'he instruction excepted to was, that " as the deed, under 
which the demandant claimed, referred to no specific objects 
other than surrounding tracts or townships, the lines should 
be so run as to answer all these abuttals or calls ; but if it 
cannot be so run, then the next certain order of description 
should be resorted to ; to wit, the distances mentioned in the 
deed, and the township should be run out six miles square." 

'I'he questions arising upon the motion for a new trial were 
very elaborately and clearly examined and discussed by the 
Chief Justice, and the decision of the court was, that the 
motion was not sustained. 

The judgment of the court upon the exceptions was also 
announced by 

SHEPLEY, C. J., orally. -The instructions excepted to 
authorized the jury to disregard such calls of the deed as they 
could meet, unless they could find and meet all the calls. In 
this there was error. It is not pretended that the calls, which 
the jury could meet, were inconsistent with each other. They 
could not then rightfully be set aside. They were elements 
in the rights of the parties. The jury were permitted to say, 
if we cannot meet all the calls, we will disregard all, and 
run the tract by the courses and distances merely. Such a 
mode is at variance from established rules. 

Exception sustained. 
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LEE -5" al. versus OPPENHEIMER. 

A parole agreement by a creditor with his debtor, to discharge the debt, on 
receiving a sum less than the amount due, is without consideration and 
inoperative. 

But the accepting of a third person's note, taken on such an agreement, 
though the note be of less amount than the debt, will support the agreement 
and discharge the debt. 

AssuMPSIT on book account for $154,74, being the amount 
which was originally due. 

The defendant offered the following receipt, signed by the 
plaintiffs, viz., "New York, 4 Feb'y, 1848, Rec'd of A. S. 
Herman eighty dollars, which is in full for our demand against 
J. Oppenheimer of Maine, for $154,74, and we agree to dis
charge said Oppenheimer therefrom upon the payment of the 



254 HANCOCK, 1850. 

Lee u. Oppenheimer. 

costs incurred therein.'' The costs were paid by the defend
ant prior to the entry of the action. 

Herman, on taking the receipt, gave his note to the plaintiffs 
for the $80, which ho afterwards duly paid. Except the cost, 
nothing further has been paid to the plaintiffs. 

By consent, a default was entered, which is to be taken off 
if the foregoing facts co11stitute a legal defence. 

WELLS, J. - An agreement by a creditor to discharge a 
debt, upon receiving a less sum than is due to him, is not 
binding upon the creditor. 'I'here is no consideration for the 
agreement to relinquish the balance. Fitch v. Sutton, 5 
East, 230 ; Bailey v. Day, 26 Maine, 88. But this rule does 
not apply, where the acknowledgment of satisfaction is by 
deed, or any other articles than money, or the note of a third 
person for a smaller sum than the amount of the debt, or a 
less sum than is due, before the day of payment, or paid at 
another place than that limited by the contract, are received 
by the creditor in full satisfaction of the debt. Pinnel's case, 
5 Co. 117 ; Brooks v. White, 2 Mete. 283. The least con
sideration in such case is sufficient to make the agreement 
binding. Hinkley v. Arey, 27 Maine, 362. 

A creditor cannot coerce his debtor, to deliver to him any 
article of property, which belongs to the debtor, nor to pro
cure for him the note of a third person ; they can only be 
obtained by contract, and the creditor is at liberty to pay such 
price for them as he may think proper, and if he agrees to 
cancel his debt, when such article, or the note of a third per
son for a less sum than the debt, is delivered to him, he is 
bonnd by the execution of the agreement, although it may 
not be so beneficial to him, as it would be to receive the 
whole amount of his deLt in money. It is equivalent to a 
purchase, the relinquishment of the debt being the considera
tion paid, when the creditor receives such note or other ar
ticle for his debt. But the direct purpose being to pay the 
del1t and not to sell the note or other property, the transaction 
is considered iu law an accord and satisfaction, the parties esti-



HANCOCK, 1850. 255 

Lee v. Oppenheimer. 

mating for themselves the value of the satisfaction. So also 
parties may change their contracts as to the time and place 
of payment, upon such consideration as they may think 
proper. 

'fhe defendant was indebted to the plaintiffs in the sum of 
one hundred and fifty-four dollars and seventy-four cents, and 
after this action was commenced, but before it was entered 
in court, they received of A. S. Herman, eighty dollars, as 
appears by their receipt in writing, in full for their demand 
against the defendant, and agreed to discharge the defendant 
from it upon the payment of the costs, which had been 
incurred. This rcreipt is open to explanation, and it appears 
by the evidence, that Herman1 instead of paying the eighty 
dollars when he took the receipt, gave his note to the plaintiffs 
for that amount, and has since paid it to them. The costs 
were paid previously to the entry of the action. 

The reception of Herman's note and the payment of the 
costs by the procurement of the defendant, having been agreed 
by the plaintiffs to be taken in full satisfaction of their debt, 
must be considered as having that effect, and a defence to the 
action. Whether the same result would have been produced 
upon the payment of eighty dollars in money, by Herman for 
the defendant, as the terms of the receipt indicate, and the 
additional payment of the costs, before the right of the plain
tiffs to them had become established by a judgment, it is un
necessary to determine. 

No question is presented in the report of the case in rela
tion to the pleadings, but if there had been no other plea than 
the general issue, as is suggested by the couns~l for the 
plaintiffs, that would have been sufficient, as payment or ac-

. cord and satisfaction may be given in evidence under it. 1 
Chitty on Plead. 472. 

'fhe default is to be taken off, and the action stand for 
trial. 
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CROSBY, administrator of Joseph Cutler, versus OTis. 

'When lands belonging to the wife have been sold by an authorized agent, 
the money received therefor, in the hands of the agent, belongs to the hus
band, and, after his death, may be received by his administrator. 

Neither at law or equity, can the widow maintain process against the agent 
to recover such money. 

Interest on the balance of an account stated, is recoverable from the date 
of the settlement. 

AssuMPSIT to recover $ 1927 ,09, with its interest since Oc
tober 17, 1845. The plaintiff introduced an account stated, 
of that date, signed by the defendant, showing a balance of 
that amount in favor of the intestate. 

It appeared that a certain township of land, called No. 8, 
was owned by certain proprietors, the wife of said Joseph Cut
ler being owner of fourteen thirty-seconds, and the defend
ant being also one of the owners ; that the defendant had 
acted as agent of said proprietors, having sold lands as their 
treasurer, and paid to each of the individual proprietors, from 
time to time, (agreeably to an arrangement among them,) 
their proportions of moneys received for lands sold, and on 
notes taken for lands sold. 

It further appeared, that said Cutler had always acted for 
the interest owned by his wife ; had corresponded with said 
defendant, and had settled, after a protracted investigation, the 
account exhibited, being for receipts and payments on account 
of said fourteen thirty-second parts of said lands ; and that 
said defendant had been called upon to pay such balance, and 
had made direct promises to said Cntler in his lifetime, by let
ter and verbally, to do so. 

Robinson, for the plaintiff. 
The stated account is conclusive as to the party whom the 

defendant owed. It is an admission that he was acting as 
agent for the husband. 

Though the lands belonged to the wife, yet when sold and 
converted into cash, the fund was at once vested in the hus
band. It was not in the nature of a chose in action, once 
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owned by her. She always consented to his management of 
the concern, and now makes no claim. Shuttlesworths v. 
Noyes, ~ Downs, Trustee: 8 Mass. 229; Russell v. Brooks, 
7 Pick. 65; Washburn v. Hale, Adm'r, 10 Pick. 429; Com
monwealth v. Manley, 12 Pick. 173; Erncrson v. Cutler, 14 
Pick. 108; Pierce v. Thompson, 17 Pick. 391; Savage v. 
King, 17 Maine, 30 l ; Chase v. Palrner, 25 Maine, 341. 

J. A. Peters, for the defendant. 
1. If there should any thing be recoverable by the plaintiff, 

his claim to interest is not well founded. The defendant was 
acting as an agent for others, and not bound to pay interest till 
after a particular and certain demand. None such appears 
here. No date is shown when any demand was made. If no 
date be shown with certainty, the date of the writ shows the 
time of the demand. 

2. 'fhe plaintiff has no title to recover. The fund in the 
defendant's hands belongs to Mrs. Cutler. Not having been 
reduced by the husband into actual possession, he took no 
right in it. A recovery here would not bar one by her. The 
report itself shows, that the husband was "acting for the in
terest owned by his wife," that is, as agent for her. The 
promise then was, in legal intendmen't, made to her. 

3. The stated account can be no foundation for this suit. 
It was not founded on any new consideration. Even if the 
husband could have sued upon that account as on a new prom
ise, this action is not brought upon a new promise. The ac
count was no contract. It merely fixed the amount due to 
the rightful creditor. To entitle the husband to recover, hfl 
must have got the claim into a judgment or into money, or 
into a new, valid contract, which changes and destroys the old 
obligation entirely, and arnounts to a payment in money. It 
must be a destruction of the old claim, so that the husband, 
even while alive, could have in no manner availed hin1self of 
the old claim in any form. Com. Dig. Baron and Ferne, (E. 
3) ; Kent's Com. vol. 2, Lecture 28, sect. 4. 

No matter whether the claim accrued before or after cover-

VoL. xxxu. 33 
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ture. Com. Dig. Daron and Ferne, (V.) ; 2 Mod. 133 ; 3 
Term R. 631; 6 Johns. Chan. 178; 9 Vesey, Jun. 174. 

It matters not, even if the husband had exercised acts of 
claim and ownership, or if the debtors had assumed the claim 
as belonging to the hnsband, and acted accordingly, unless 
they had entirely discharged the original obligation. 

HowARD, J. -1.'he defendant, as treasurer of the proprie
tors of "township No. 8," sold certain portions of their lands, 
and accounted for the proceeds, from time to time, to the pro
prietors individually, "agreeably to an arrangement between 
them." 'l'he wife of the intestate was one of the proprietors, 
and owned fourteen thirty-second parts of the township. Her 
husband "had always acted for the interest owned by his 
wife, had corresponded with the said Otis, and settled, after a 
protracted investigation, the accounts exhibited, being for re
ceipts and payments on account of said fourteen thirty-second 
parts of said lands." The statement of the accounts, signed 
by the defendant, and exhibited as a part of the case, purports 
to be an account current between him and Joseph Cutler, the 
intestate, commencing in August, 1835, and closing at the 
date of the settlement, October 17, 1845. This account 
shmvs a balance of $1927,09 due to the deceased; "and the 
defendant had been called upon to pay such balance, and had 
made direct promises to said Cutler, in his lifetime, by letter 
and verbally so to do." 'l'he intestate died in May, 1848, and 
this suit was brought by his administrator, to recover the bal
ance named, and interest. 

The wife of the intestate is still living, and it is understood 
that she does not object to the maintenance of the action; at 
least, no objections have been presented by her in the progress 
of the cause ; and it seems to be admitted that the defendant 
was properly authorized, and empowerfd to make sale of the 
lands, in the manner in which it was done. The fee of the 
lands was in Mrs. Cutler, and in her real estate the husband 
had only a qnalified interest, during coverture. At his decease 
she would be admitted to the entire control of the property in 



HANCOCK, 1850. 259 

Crosby v. Otis. 

her own right, unaffected by any claims of his representative, 
heirs, or creditors. When, however, the real estate of the 
wife was legally alienated, the proceeds in money became per
sonal property, and belonged to the husband. It was his 
money in the hands of the defendant, although an equivalent 
for her lands. The defendant became his debtor by operation 
of law, and accountable to him only, subject to the rules of 
law, applicable to debtor and creditor. At the death of the 
husband, the debt was a part of his estate to be administered 
by his representative. 2 Black. Com. 435; 2 Kent's Com. 
135; Barlow v. Bishop, 1 East, 432 j Doswell v. Earle, 
12 Ves. 473; Savage v. King, 17 Maine, 301; Chase v. 
Palmer, 25 Maine, 341 ; Commonwealth v. 11,f anley, 12 Pick. 
173; Emerson v. Cutler, 14 Pick. 119. 

It is proved that the defendant received the proceeds of the 
sale of the lands of the wife during coverture, under the direc
tion of the husband ; that he kept the account with the husband 
solely; and that he has paid him a large portion of the pro
ceeds, and has frequently promised to pay him the balance, on 
demand made. The husband claimed the proceeds, not, as 
the evidence indicates, for his wife, but for himself; and it 
does not appear that either the husband or wife ever intended 
that this fund should be treated as her estate. The defendant, 
then, cannot stand upon the supposed right of the wife to the 
money in his hands, when, upon the facts of this case, she 
could not, if she chose to do so, ma.intain a claim for it in her 
own right, in law, or in equity. 

The action is maintainable ; and, according to the agree
ment, the defendant is to be defaulted, and judgment must be 
rendered for the plaintiff, for the balance of $1927,09, with 
interest from October 17, 1845, when it was admitted to be 
due on settlement. 
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BLUEBILL AcADEMY versus ELLIS, Administrator. 

The treasurer of a corporation, having obtained permission to borrow the 
funds in his hand,;, upon giving his note with a mortgage, is not, by the 
giving of his note without the mortgage, exonerated from liability as treasurer 
for the amount. 

Charges made annually by the treasurer against himself in the corporation 
books, for annual interest on such amount, brought down to a period within 
six years from the <late of the writ, are recognitions of the debt, by which 
the limitation bar is removed. 

Though, upon the death of such treasurer, and the insolvency of his estate, 
the corporation should present the ,wte to the commissioners, with the usual 
oath that it was due and_ unsecured, they would not thereby be precluded from 
afterwards abandoning the note and claiming upon the account, a;·, due from 
the treasurer in his official capacity. 

AssuMPSIT. Plea, general issue and limitation. The facts 
were agreed, upon which the court should enter judgment as 
the law requires. 

'l'he defendant's intestate was clerk and treasurer of the 
Academy from Aug. 1831, to his death in April, 1848, having 
the custody of its securities, books and papers. It was one 

, of its by-laws, that no part of the funds should be loaned by 
the treasurer, except on mortgage of real estate, of double the 
value of the sum loaned. 

It was the duty of the treasurer to take notes on annual 
interest for all money loaned, and to see that all deeds and 
other instruments of value were duly executed, and to keep, 
in his own hands, "until mortgages were duly given, all the 
funds proposed to be loaned ; and also to collect the interest 
annually." 

In Aug. 1831, the intestate obtained leave of the trustees to 
borrow about 600 dollars, of the fonds in his hands, upon a 
mortgage of real estate, and George Stevens was authorized to 
see that the security was properly given. Under that arrange
ment the intestate, on the first day of September, 1831, took to 
his own use $626,23, for which sum, with annual interest, he 
placed upon the files of the corporation his own negotiable note, 
and drafted a mortgage of real estate. The draft was folded 
in the form of a deed, and filed as a mortgage from him to 
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the Academy, and placed among the mortgages, but it was 
never executed. 

Mr. Stevens was appointed, in 1835, to examine the secu
rities due to the Academy, and the state of the funds, and to 
audit the treasurer's account. He reported in February, 
1839, as follows: "I find the accounts in the best order, well 
vouched, and have examined the securities for money loaned. 
It appears to be perfectly secured by mortgage and otherwise." 
This report was accepted. Mr. Stevens would testify that, 
while pursuing his examination, the intestate gave him a 
bundle of papers, purporting to be mortgages belonging to the 
Academy, among which was said draft, and represented that 
it was a mortgage to secure his said note ; and that he, the 
said Stevens, confiding in that representation, omitted to ex
amine the paper. 

The intestate charged himself on the corporation books for 
the $626,23, and also for the interest annually, up to, and 
including that which became payable Sept. 1, 1843. The 
credits, which he gave to himself on the books, were sufficient 
to balance the said charges for interest up to Sept. 1, 1841, 
but not afterwards. 

It did not, until after the intestate's death, come to the 
knowledge of the trustees that the mortgage was not executed7 

or that any of the annual interests remained unpaid. The 
intestate's estate was represented insolvent. The new treasu
rer of the Academy presented the note to the commissioners, 
and made oath that it was due without deduction, and that 
there was no security for the same. The commissioners al
lowed it. The defendant filed his objection with the requisite 
notices; and thereupon this action for money had and received 
was commenced, June 11, 1849. 

The plaintiffs were allowed, against the. defendant's objec
tion, to add a count upon the original account. 

Robinson and Hinckley, for the plaintiffs. 
The note was never accepted. It never became the pro

perty of the Academy. The intestate had no right to appro
priate the money to his own use, except on giving a mortgage, 
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which was never done. The money was taken, therefore, not 
only without authority, but in violation of the by-laws and 
of the trust confided. The note was a mere nullity. The 
money withdrawn is therefore to be treated as still in his 
hands as treasurer. So he himself considered it. At least he 
did not consider the note as a payment for it, for he charged 
himself the amount with annual interest in the corporation 
books. The last interest was charged to him, by himself, in 
said books, Sept. I, 1843. This was a recognition of the 
debt at that time, and it was within six years from the date 
of the writ, and displaces the limitation bar. 

C. J. Abbott, for the defendant. 
This action is in the nature of an appeal from the commis-

• sioners of insolvency. The claim presented there, and that 
claim alone, is the one to be acted upon here. But that 
claim was the note, and nothing else. The plaintiffs there 
made an election to rely on the note. That election WJ-S 

made after they had discovered there was no mortgage. For 
their treasurer made oath, "that it was unsecured," and was 
due. By that election, thus understandingly made, they must 
be bound. It was a waiver of all objection, for want of a 
mortgage. But now they disclaim the note, and say it was 
never valid. It is too late. By the note thus accepted, it 
being a negotiable one, the account was paid. Besides, the 
note was always valid, at least from the time when the plain
tiffs had reasonable opportunity to discover, from examination 
of the papers, that there was no mortgage. 

The account, which the plaintiffs wish to revive, was not 
a running or mutual account. Its entries were only on one 
side. It was a specific charge and stood alone. 4 Maine, 
337. It was the intestate's private account; not his account 
as treasurer. 

It is not to be viewed as an account stated, for it was made 
by one party only. 

The schedule for the appeal exhibited only the note. 
The plaintiffs' motion to amend it, by s11bstituting the account, 
is not to be allowed. If so, it introduces a new claim, never 
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sworn to, and never acted upon. And if due, it may be collater
ally secured. The law requires such security to be made 
known. Other creditors would be interested in such security. 

The charges of interest made by the intestate against him
self on the corporation book, for the years 1842 and 1843, 
were no payment, because there were no credits to set 
against them. They could not1 therefore,- defeat the limita
tion bar. The Stat. c. 146, ~ 19, requires the new prom
ise or acknowledgment of indebtedness to be express, made in 
writing, and signed by the party. 

TENNEY, J. - It was not known to the trustees, before 
the death of the defendant's intestate, that the note signe\f by 
him, was not secured by a mortgage of real estate, according 
to the provision in the by-laws ; notwithstanding an auditor 
was appointed on April 15, 1835, to examine the accounts, 
who reported on Feb. 28, 1839, that the accounts of the 
treasurer were in the best order, well vouched, and that on 
examination, the securities for money loaned, appeared to be 
safely secured by mortgage and otherwise, and the report was 
accepted by the trustees. The mortgage deed made out, cor
responding with the note, but not executed, was placed upon 
the file with other mortgages; and having such a label upon 
it, as it was proper that it should have, if executed and made 
in all respects perfect, it was supposed by the auditor to be 
effectual, and he did not examine it, as it was his duty to 
have done. The note not having been secured according to 
the requirement of the by-laws, could not be considered as 
received by the trustees without any action upon their part, 
and without knowledge of its true condition. The books of 
the treasurer show that the intestate did not treat the note as 
having passed from him to the trustees ; he charges himself 
with the same sum as that named in the note under the same 
date, being money loaned by the direction of the trustees, and 
afterwards from time to time charges himself with the annual 
interest on the principal to Sept. 1, 1843. This sum, thus 
charged as principal, he received, as it is admitted, and ap-
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propriated to his own use. There is no reference to the 
note either on the credit or debit side of his book. It was 
undoubtedly the design of the intestate to have the mortgage 
executed and so placed that it would be regarded as deliver
ed, for security of the note, whicJ1 was perfect excepting 
that it had not been accepted by the payees. But it was neg
lected from time to time and was never done. He was 
responsible for this money as the treasurer, after he had re
ceived it; and it is manifest that he did not consider, that 
his official responsibility had ceased, and, that his liability as 
a borrower had commenced, although he had so far availed 
himself of the authority of the trustees to lend the money, as 
to make use of it as a loan to him. As the note was not 
understood by the intestate, who knew all the facts, to have 
become the property of the trustees, and as it cannot be 
treated as having been taken by them constructively in viola
tion of the by-laws, it was not an extinguishment of his liability 
for the money received, which was intended as its consid,~ration. 

Upon the hypothesis, that the note never became the pro
perty of the institution, it is insisted, that this action is not 
maintainable, inasrnuch as the claim presented to the commis
sioners of insolvency, was the note, and not a sum appearing 
due upon the treasurer's books. Great liberality has been allow
ed in adjusting the mutual claims, existing between creditors of 
a deceased insolvent and his estate, with a view, that one 
should be a set-off, to the other, as far as it would extend, 
in order that perfect justice should be done. And with this 
view the technical rules, which have been inflexible in ordinary 
suits, have been made in some measure to yield. McDonald 
v. ·webster, 2 Mass. 498 ; Jarvis v. Rogers, 15 Mass. 389; 
Fox v. Cutts, 6 Green!. 241. Judge Mellen, in the opinion 
of the Court, in Lyman, Adrn'r, v. Estes, 1 Greenl. 181!, says, 
"our statutes relative to the settlement of insolvent estates, 
contemplate a fair adjustment of all demands subsisting be
tween the deceased and his creditors at the time of his death, 
so that the balance justly due to the estate may be collected." 
"The strict principles of the common law, and techmcal 
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rules of pleading must rrnt be applied to cases, where the par
ties have not mutual remedies at law, which they can enforce 
as in cases of insolvency. Knapp, Adm'r, v. Lee, 3 Pick. 
452. As promotive of the same purpose, the R. S. chap. 109, 
sect. 20, have provided, that when an appeal is taken from the 
decision of the commissioners, and the creditor shall prosecute 
his claim in an action for money had and received, the credi
tor may annp,x to his writ a schedule of all his claims, or the 
nature thereof; or he may file in the office of the clerk of 
the court to which the action is brought such schedule, four
teen days at least before the return day of the writ ; and the 
administrator, at such time as the court may direct, may file 
an abstract of all the demands which the deceased may have 
left against the supposed creditor ; and judgment shall be ren
dered for either party, as the case may be, upon the balance to 
be ascertained at tho trial. 

The R. S. chap. 115, sect. 9, provide, "that no summons, 
writ, declaration, plea, process, judgment or other proceedings 
in courts of justice shall be abated, arrested or reversed for 
any kind of circumstantial errors, or mistakes, when the per
son and case may be rightly understood by the court, nor for 
want of form only, and which by law might have been 
amended." Under this provision of the statute, when the 
court have jurisdiction of the persons, and the subject-matter, 
an amendment of a declaration in a writ can be made, by insert
ing a new count, if it shall appear that it is for the same cause 
of action. Judge PARKER says, in Ball v. Claflin, 5 Pick. 
304, " 1.'he new count offered mnst be consistent with the 
former count or counts, that is, it must be of the like kind of 
action, subject to- the same plea, and such as might have been 
originally joined with others. It must be for the same cause 
of action : that is, the subject-matter of the new count must 
be the same as that of the old; it must not be for an additional 
claim or demand, but only a variation of the form of demand
ing the same thing.'' Eaton v. Whitaker, 6 Pick. 465; 
Clark v. Lamb, Ibid. 5 L2. 

In Vancleej v. Therasson ~- al. 3 Pick. 12, which was an 
Vo~ xxxn. 34 
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action on account annexed for goods sold and delivered, and 
for which a negotiable note had been given, it was held that 
the plaintiff could not amend the writ by inserting a count 
upon tr.e note, being for a different cause of action, hut was 
entitled to recover, as the writ stood, the transaction being in 
New York, where the note is not payment of the account. By 
the law of Massachusetts and of this State, the taking of a 
negotiable note for an existing account, is a discharge of the 
latter, unless otherwise agreed by the parties. It follows, if 
the note taken had no validity, the supposed consideration of 
it stands unaffected. 

The case of Barker -5- al. v. Burgess '5- als. 3 Mete. 273, 
was where an action was commenced against a firm on a note, 
which one member had given in the name of the company, 
embracing matters against him individually. The defendants 
having given evidence, that the note was not valid and bind
ing upon the partnership, the plaintiffs asked leave to amend 
their declaration, by inserting the common couuts, for goods 
sold and delivered, for labor and services, &c., with a view of 
filing a bill of particulars, embracing so much of the original 
consideration of the note, as arose from the liability of the 
partnership on their own account. This amendment was 
granted and approved by the whole court, under the provis
ions of the statute, which in this respect were substantially 
similar to that of this State. 

1'he note of the defendaut's intestate, never having been 
received by the trustees, so as to discharge the claim against 
him as treasurer for the same amount, his original lia
bility remained unimpaired. If an action had been brought 
against him in his lifetime, and the writ contained only a 
count upon the note, and it should be found that the note was 
not valid for any cause, a count for the consideration, of 
money had and received would be for the same cause of ac
tion and admissible. 

It could not have been the design of the Legislature, when 
they allow an appeal from the decision ot the commissioners 
of insolvency, by authorizing an action with only the general 
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equitable count of money had and received, to be less liberal, 
touching the form of the proceedings, than in providing for 
amendments in the ordinary proceedings in court between liv
ing parties, and to exclude forever from any consideration in 
cases of insolvency, in a manner which can be effectual, just 
demands against the estate. But upon a strict construction 
of the statute it is apprehended, that this objection of the de
fenda'nt cannot prevail. It was undoubtedly intended, that 
the action at law upon an appeal should be for the claim pre
sented to the commissioners, and allowed or rejected by them. 
If a writ could be amended by the insertion of a new count, 
it is because the new count is for the same cause of action as 
that of the former. If it is adjudged for the same claim on 
a question of amendment, it cannot fail to be so regarded in 
the case of an appeal like the present. 

The demand intended to be presented to the commissioners, 
was for money in the hands of the intestate at the time of 
his death belonging to the Academy. The evidence present
ed to the commissioners was a note dated Sept. 1, 183 l. The 
money, appearing due from the intestate upon his books, as 
money loaned by the direction of the trustees on the day 
of the date of the note and for the same amount, was the 
same, which was the consideration of the note. The proof 
relied upon in support of the latter, being different from that 
presented to the commissioners, cannot change the character 
of the claim, as the note was not an extinguishment of his 
former liability. 

The distinction attempted between the liability of the in
testate in his individual and official capacity, has no substan
tial foundation. His estate is answerable for whatever moneys 
were in his hands at the time of his death, whether he held 
them in his fiduciary character of treasurer, or as the borrower 
of the amount by the authority of the trustees. It is only 
in the mode adopted by the plaintiffs, that they can have an 
adjustment of their claims against his estate, whether he is 
liable in one capacity er the other. The books in either case 
are equally evidence. 
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The charge of the intestate against himself on Sept. I, 
1831, of the sum of $623,26, is evidence, that he was then 
liable for that sum; the subsequent charges of the annual 
interest from year to year upon this sum was a recognition 
that it was unpaid. The credits of payments made, show 
that there was between the intestate aud the plaintiffs an open 
account current. In such a case the cause of action accrued 
at the date of the last item proved in the account. R. S. c. 
146, ~ 9. The last item in the account charged against the 
intestate, by himself, was on Sept. I, 1843. This was within 
six years of his death, and the statute of limitations cannot be 
a defence. According to the agreement of the parties, there 
must be entered Judgment for the plaintijfs. 

DoANE, Appellant, versus LAKE, Administrator cum testa
mento anne:ro. 

Although a testator omit to make, in his will, any provision for one of his 
children, and it does not appear that the omission was intentional,, the will 
may nevertheless be approved without any condition or restriction. 

The remedy for such child is, not by resisting the probate of the will, but by 
subsequent proceedings in the Probate Court or otherwise. 

Tms is an appeal from a decree of the Judge of Probate, 
allowing the will of Bangs Doane. The testator had several 
children, living at the time of his decease, of whom the ap
pellant is one. No devise or legacy was made to the appel
lant. There was no evidence to show whether the omission 
was intentional or occasioned by mistake, or to show that the 
appellant had had an equal proportion of the testator's pro
perty bestowed upon him, during the lifetime of the testator. 
The will was approved without qualification or condition. 

A. W. Paine, for the appellant. 
The appellant never had his portion of the estate. No pro

vision was made for him in the will, and it does not appear 
that the omission was intentional. The' will, therefore, should 
not have been approved at all. Bnt if approved, it should 
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have been done only upon condition that the appellant should 
have the same share, as if his father had died without making 
a will. R. S. ch. 92, sec. 18. 

T. C. Woodman, for defendant. 
The remedy of the appellant, if he have any, is not by re

sisting the probate of the will, but by seeking in the Probate 
Court his share in the distribution of the personal property, 
and by petitioning for a partition as to the realty. R. S. ch. 
92, sec. 17, 18, 19, 20, 24, 25; ch. 108, sec. 21; ch. 105, sec. 
24; Terrey v. Foster, 1 Mass. 146 ; Church v. Crocker, 3 
Mass. 17 ; ·wilder v. Goss, 14 Mass. 357 ; Tucker v. Bos
ton, 18 Pick. 162; T-Vild v. Brewer, 2 Mass. 570; Merrill 
v. Sanborn, 2 N. H. 499. 

The probate of the will is conclusive only as to its due ex
ecution. R. S. ch. 92, sec. 25. And there is no distinction 
between lands and chattels, as to the effect of the probate. 
Dublin v. Chadburn, 16 Mass. 433. 

TENNEY, J., orally. -The will may be good and effectual 
as to all its provisions, limited only by such rights as the ap
pellant may have in the estate. But there can be no mode of 
giving it such an effect, except by the allowance and approval 
of it. After its allowance and approval, its import may be 
modified, at law, so far as may be requisite for securing to the 
appellant whatever rights he may be able to prove. 

Decree affirmed. No costs. 

TENNEY versus BuTLER and two others. 

The contending by counsel, in argument to th11 jury, that a certain position 
is a principle of law, does not of it~elf require the Judge to instruct the 
jury u;:on that point. 

AssuMPsrT, tried before TENNEY, J. The plaintiff made a 
claim upon an account against the three defendants, who are 
alleged to be co-partners; 
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The plaintiff's counsel, in his argument to the jury, con
tended, that less evidence was necessary to show defendants 
to he partners, in an action against them, than plaintiffs are 
required to show, when suing as co-partners ; and that, as the 
evidence was not in the hands of the plaintiffs, slight evi
dence should satisfy the jury of the fact of partnership. The 
jury were instructed, upon this point, that the party, upon 
whom is the burden of proof to establish a co-partnership of 
those who are the other party, must satisfy the jury of the 
existence of such co-partnership. 

The plaintiff P.xcepted. 

Herbert and Drinkwater, for the plaintiff. 

Hinckley, for the defendants. 

·w ELLs, J., orally. - 1. The plaintiff's counsel contends 
that the Judge did not rightfully instruct the jury as to the 
amount of evidence necessary to prove that defendants were 
co-partners, and that less evidence is required to prove a co
partnership among defendants than among plaintiffs in a suit. 

But no request was made for instruction on that point. It 
is only said that the plaintiff's counsel, in his argument to the 
jury, contended for that principle. But that is not equivalent 
to a request for instruction. The Judge need not instruct 
upon the point, unless upon a request for instruction. 

2. The instruction given was clearly correct. It was no 
more than that the party, alleging a co-partnership, must prove 
it to the satisfaction of the jury. The Judge did not say 
how much evidence they ought to have in order to satisfy 
them. It was not in his province to say. 

Exceptions overruled. 



HANCOCK, 1850. 271 

Mason v. Ellsworth. 

MAsoN versus INHABITANTS OF ELLSWORTH. 

In an action against a town for an injury sustained through a defect in the 
highway, notice to the town, that such defect existed, is sufficiently proved, 
if the same was known to two of its inhabitants, capable to communicate 
information of it. 

It is not necessary that such inhabitants should be among the principal men 
of the town, or that they should be assessed for public taxes. 

Bodily pain is among the items for which compensation is to be made to one, 
who has suffered an injury through a defect in the highway. 

CAsE. tried before W ELLs, J., for damage through a defect 
in the highway. It consisted in a sudden or abrupt deepening 
of the cart-rut, which was, at the time of the accident, cover
ed by water. 

One Dunham and one Hinkley, inhabitants of Ellsworth, 
testified that they had known of the defect a week before the 
accident. 

The defendants proved that the cash tax of Ellsworth, for 
that year, was over $5000 ; that Dunham was taxed but 
$2,60, and Hinkley was not taxed. 

The jury were instructed that, if the witnesses were be
lieved, notice to the defendants was sufficiently proved; and 
that among the items of damage they should include the bod
ily pain, suffered by the plaintiff. The defendants excepted 
to these rulings. 

Herbert, for defendants. 
1. The case does not show the witnesses to have been 

"principal men, or men of substance." Lobdell v. Ne'lf) Bed
ford, I Mass. 153 ; Springer v. Bowdoinham; 7 Maine, 442; 
Prench v. Brunswick, 5 Maine, 29 ; Reed v. Northfield, 
13 Pick. 94. 

In all those cases the defects were open and visible. In this 
case the defect was a secret one. It was a hole in a rut, filled 
with water, with nothing to distinguish it from other parts of 
the way, or from an ordinary rut. It could be seen only by 
searching for it. 

Can there be an implied notice of a latent defect ? Latent 
defects, of however long continuance, do not carry notice. 



2i2 HANCOCK, 1850. 

Mason "· Ellsworth. 

What is reasonable notice, is a question for the court. 
The jury found a matter of law only. 
2. The instruction: that the jury should compensate for 

bodily pain, was erroneous. 
TENNEY, .T. - It has been settled, in Verrill v. 1l1inot, (31 

Maine, 299,) that such an allowance is proper. 
1-Ierbert. - In that case, was the item of suffering charged 

for .in the declaration? The tendency of such a doctrine 
would be to make drivers careless. There can be no standard 
for estimating such damage. The rule would introdnce quite 
too much looseness into legal proceedings. 

J. Appleton and Robinson, for plaintiff. 

How ARD, .T., orally. - Dunham and Hinkley were in
habitants of Ellsworth. Dunham testified that he knew of 
the defect about a week before ,the accident, and that he 
drove over the place with an ox-cart every day. 

Hinkley testified, that he was in the habit of passing there 
with a loaded team, saw the defect a week before the accident, 
was afraid to let his horses go into the hole, lest they should 
"get stuck." He found the mud in the hole to be 15 inches 
deep. Dunham was assessed $2,60 vut of more than $5000 
tax. Hinkley was not assessed. The Judge ruled that, 
if the jury believed the testimony of these witnesses, the 
notice, requisite for charging the town, was made out. Was 
that rnling correct ? 

It was early found that the beneficial operation of the 
statnte would be in a great nrnasure defeated, if express notice 
to the town, in its corporate capacity, or to its officers, must 
be proved. It was then decided that the reqnisite notice 
might be implied. And it was held, 'that actual notice to 
some of its principal inhal>itants would be sufficient. After
wards it became the rule, that knowledge of a defect by 
some of the inhaLitants would answer, if they were capable 
to receive and to give notice to the town. It has not, perhaps, 
been settled how many of the inhabitants must have had the 
notice. We think it quite unimportant what amount of taxes 
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may have been assessed against such inhabitants. The notion 
which contemplated the notice to be given to some principal 
inhabitant seems to have been long disregarded. On the 
whole, there does not appear to be any valid objection to the 
Judge's ruling. 

2. The jury were instructed, that in their assessment of 
the damage, they should compensate the plaintiff for his 
suffering of bodily pain. We consider that ruling to be cor
rect ,and that it is in harmony with the decisions in this and in 
other ~States, and that it is now the settled doctrine. Verrill 
v. Minot: 3 L Maine, 299. 

Exceptions overruled. 

DURGIN versus BAKER. 

In a contract of service, at stipulated wages, for a specified time, "if the 
parties can agree," either party may terminate it at pleasure, and without 
showing that there was any reasonable cause of disagreement. 

AssuMPSIT on account annexed, and quantum meruit for 
two months labor. The contract was, that the plaintiff 
"should labor for the defendant six months at $13 per month, 
if they could agree." The plaintiff worked two months and 
then quit. For that labor, this suit is brought. It was tried 
in the District Court, HATHAWAY, J. 

The Judge was requested by the defendant to instruct the 
jury, that the plaintiff could not recover, without showing that 
he had reasonable cause for disagreement. That instruction 
was not given. Verdict for plaintiff. Exceptions by de
fendant. 

C. J. Abbott, for defendant. 
"\Vhere a contract is made for service for a stated term, if 

the hired leave before the term expires, without good cause, 
no wages can be recovered. Stark v. Parker, 2 Pick. 267 ; 
Thayer v. ·Wadsworth, 19 Pick. 349 ; Olmstead v. Beal, 
ibid. 528. 

VoL. xxxn. 35 
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A contract for a definite term, if the parties can agree, does 
not differ substantially from the contract in the authorities 
cited. 

In this contract, it is apparent, that the defendant intended 
to secure the services of the plaintiff for six months ; and that 
the plaintiff was willing to become bound for that term, nn
der some circumstances at least. 

The words "if they could agree," are not to have such 
force given them, as to destroy the important clause, "for six 
months." 

If disagreement had arisen from the fault of the plaintiff, 
would he have been justified in leaving? To justify the 
plaintiff, under such a contract, in leaving before the end 
of the term, there must have been reasonable cause for 
leaving. 

But if the words "if they can agree," do modify the con
tract, and render it distinguishable from the cases in Pickering, 
still they are to receive such a construction, as to carry out the 
intention of the parties. 

Tuck, for plaintiff. 

How ARD, J., orally. - The contraot reserves to each of the 
parties the largest liberty. Neither could control the other. 
Either might terminate the contract at pleasure. It was not 
requisite that he should have a reason for it. He cannot, 
,therefore, be required to prove one. 

Exceptions overruled. 
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JumTH SNOWMAN versus BURNHAM "\VARDWELL. 

In an action by a female for a breach of promise of marriage, the fact that she 
had committed fornication with other men, is no defence, if, at the time of 
making the contract, the defendant had knowledi;e of the misconduct. 

Nor is proof of such misconduct a defence a,gainst such a contract, made by 
the defendant before, but continued by him as a subsisting contract after, he 
had knowleilge of it. 

Generally, a new trial will not be ordered on the grouml of newly discovered 
evidence, if the same be merely cumulative. 

It is a rule that new trials, on the ground of newly discovered evidence, will 
not be granted, unless it shall seem to the court probable that it might alter 
the verdict. 

AssUMPSIT, upon an alleged breach of a contract of mar
riage. In order to prove the contract, the plaintiff proved at
tentions by the defendant to her in 1847 and 1848. 

The defendant denied having entered into such a contract. 
He also contended that, if such a contract should be proved, 
the plaintiff, by committing fornication with other men in 
August, 1847, had absolved him from the obligation to marry 
her. Evidence upon these points was presented to the jury. 

Some of the plaintiff's witnesses testified that the defend
ant continued his visits and his attentions to her until into 
1848. The trial was in the District Court, HATHAWAY, J. 

" The court instructed the jury, that, if the plaintiff, after 
a mutual engagement of marriage between her and the de
fendant, committed the crime of fornication with any other 
man, the defendant would be thereby absolved from such en
gagement ; that, after he obtained a knowledge of the mis
conduct, it was optional with him whether to hreak off, or to 
continue the contract ; that, subsequently to the knowledge of 
such misconduct, he might enter into such a contract with the 
plaintiff; and that, if he waived the misconduct, or entered 
into the contract after he had knowledge of it, he would 
be bound by the contract." 

'l'he verdict was for the plaintiff, and the defendant ex
cepted. 

J(elley, for defendant. The instruction gave to the Jury 
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too great a latitude of inference. It authorized them to infer 
from floating rumors, that defendant knew of plaintiff's mis
conduct, and that, from attentions to her after the existence of 
snch inferred knowledge, he entered into a new contract with 
her. A mere continuance of attentions, after a knowledge of 
the plaintiff's misconduct, would not bind him to marry her. 
The rule of condonation -inter nuptos is not applicable. After 
being told of her fault, he disbelieved it. The ruling required 
him to believe mere rumor, or rather presupposed that he must 
have believed it. In the nature of the case, rumor was all the 
evidence he could have. How was he to obtain the knowl
edge? 

Peters, for plaintiff. 

·w ELLS, J., orally. -There was testimony tending to show 
that, whatever may have been the plaintiff's misconduct, the 
defendant had information of it; and that he, nevertheless, 
continued his visits and attentions to her. 

The jury were instructed that the defendant would not be 
excused from the contract, if he continued it in force, after 
he had knowledge of her misconduct. 

It is argued that the ruling was erroneous, because it re
quired the plaintiff to believe or pre-supposed him to have 
believed, whatever rumors he might hear. 

But the ruling did not relate to rumors, which he might 
have heard. It related to knowledge, which he possessed. 

If, after knowing of her conduct and character, the defend
ant continued the original contract in force, or made a new 
contract to marry, there is no principle of law, which can 
relieve him from performing it. 

The Judge did not assume to instruct the jury, what, or 
how much, evidence was necessary, in order to prove that the 
defendant had the knowledge. 'l'hat matter was left wholly 
with them. 

Exceptions overruled. 

The defendant moved for a new trial on the ground of 
newly discovered evidence. To sustain the motion, he offers 
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not testimony, but affidavits merely. This is not according 
to the practice. We can therefore consider the motion merely 
in the light of a proposition to postpone the case, till the testi
mony can be had. But we have examined the affidavits. 
If put into deposition form, they would not constitute a suffi
cient ground for the ordering of a new trial. It is ruostly 
cumulative. We do not say that a new trial cannot, in any 
case, be granted on the ground of evidence merely cumulative. 

The ground of the rule is that, as the matter was before 
the jury, and they had viewed the features of the case, it is 
to be presumed the evidence proposed to be added, on the 
very point before them, would not have altered their conclu
sions. It is, however, conceivable that evidence might be 
introduced, such as would lead the jury to a different result. 
But for that purpose the evidence must be very strong. Be
sides, unless the rule was quite stringent, there would be no 
end to litigation. But some of the affidavits state facts, not 
of the cumulative character. To them, another principle is 
deemed applicable, which is, that a case will not be opened 
to a new trial, unless the court should think it probable the 
new evidence would alter the verdict. Such is not our im-
pression in this case. Motion for new trial overruled. 

EDWARD HuTCHINGS versus BucK. 

EDWARD HuTCHIN~s, Jr. versus SAME. 

An agreement under seal to withdraw an action from the court, is not rescind
able by one of the parties alone. 

"\Vhere, in pursuance of such an agreement, the entry of " neither party," has 
been made on the docket, the suit is discontinued and the jurisdiction of the 
court over it is at an end. 

Though the same agreement also contains a submission of the action, and the 
referee afterwards dies, before having acted upon the matter, still there is no 
authority in the court to recall and restore the action to the docket. 

THESE actions were pending in 1849 in this court, and were 
referred, by a written agreement under seal, to two individuals. 
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In the agreement to refer, was a stipulation that the actions in 
court should be entered "neither party." At the next regu
lar term of the court, in July, A. D. 1849, those entries were 
made. 

Before the adjourned term of the same court, in August of 
same. year, William Abbot, Esq., one of the referees, who 
was in full life when the agreement to refer was entered into, 
and when said docket entries were made, deceased. For 
that reason, at said adjourned term, a motion was niade to 
strike off said entries, and to let the actions stand for trial. 

The motion was allowed, and the defendant excepted. 

J. Appleton, for the defendant. 

Kelley, for the plaintiffs. 
The referee died during the term, in which the entries of 

"neither party" were made. The entries may, therefore, be 
stricken off. The contract of submission could not be exe
cuted. Things then stood as before. 

Where parties have substituted another available tribunal, 
instead of the courts of law, the arrangement is not rescind
able. But in this case, Providence, not the plaintiJls, has 
rendered the arrangement unavailable. 

It is every day's practice to take off nonsuits. These en
tries are of no higher sanctity, than that of a nonsuit. 

Courts, for reasons shown, may strike out a reference alto
gether. The order, restoring the actions, was wholly at the 
discretion of the presiding Judge ; to such orders, excuptions 
cannot be alleged. It avoids c•ircuity of action, and operates 
no injustice, for the defendant loses nothing by it. 

W ELLs 1 J., orally. - Upon examination it appears very 
clear, that when there has been an agreement under seal to take 
an action out of court, otherwise than by rule of court, and such 
an entry has been made, no further jurisdiction can attach to 
it here. The effect of such an agreement to refer, is a discon
tinuance of the suits. The authorities cited go to that extent. 
The actions have been discontinued by the agreement of par-
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ties. The entry was rightfully made, and if it had not yet 
been made, it would have to be made, pursuant to such sealed 
agreement. 

THE STATE versus CLEMENTS. 

If a proprietor of land grant the right of a private way across it, of a specified 
direction and width, and afterwards convey the land on one side of such 
way, bounding it by the line of the way; it seems the grantee of such land 
takes no fee in any part of the strip of land covered by the right of way. 

Neither, by virtue of his deed, does he take, in such strip of land, any ease
ment or any right of way by necessity. 

When one has used a certain degree of force, in order to protect his property, 
it is not matter of law for the court, but matter of fact for the jury, to de
cide whether that degree of force was necessary and therefore justifiable. 

COMPLAINT for an assault and battery committed upon Geo. 
N. Black, 15th Nov. 1849. The case comes into this court 
hy appeal. It appeared, that, two years before the alleged 
assault and battery, Black contracted to purchase a strip of 
land on which to build a road from the public highway to his 
mill; that he built the road, and, two months prior to the 
assault, put a gate across it, which he usually kept locked up 
in the night, and which was generally left open in the day
time ; that he has ever since been in possession of said road ; 
that he received his title deed of the land on which the road 
was built in September, 1849, and that defendant purchased 
the land adjacent to the road, upon which it is bounded on 
one entire side, and received his deed of it in April, 1849, five 
months prior to the execution of Black's deed, both of which 
are from the same grantor. The defendant contends that, by 
virtu~ of his deed, he has an easement in the road. 

The defendant attempted to pass upon the road with his 
team, and Black prevented him; whereupon the defendant 
struck him with an iron crow bar. As to the severity of the 
blow, there was some slight conflict of testimony. 
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Upon this state of facts, the defendant's counsel "requested 
the Judge to instruct the jury as to his right of way, in virtue 
of his deed." 

He also contended, that, as the defendant had a right of 
way, he used no greater degree of force than was lawful. 

The Judge refused to give any instructions as to the right 
of way, but did instruct the jury, that whether defendant 
had or had not a right of way, the blow with such a weapon, 
inflicted upon Black, could be justified only in necessary self-
defence. • 

The verdict was against the defendant, and he filed excep
tions. 

C. Lowell, for defendant, read a document of great length. 
The legal points which it presented and urged were the fol
lowing:-

1. The Judge ought, when requested, to have instructed 
the jury, that the defendant had an easement in the road, and 
therefore a right to pass upon it. 3d vol. 3d ed. Kent's Com. 
433, and onward; 2d vol. 2d ed. Hilliard's Ab. 349, and notes; 
17 Mass. 413; 4 Mass. 110; 21 Pick. 292; 1 N. Y. Digest, 
303, and citations. 

The defendant's deed gave him a right of way upon said 
road. 

·when he purchased, his grantor owned the whole. The 
defendant had no other way to get to the public road. He 
had therefore, a right of way by necessity. 

But, further, he owned one half of the land, covered by 
the road. "A grant of land, bounded on a highway, carries 
the fee in the highway to the centre of it, if the grantor, at 
the time, owned to the centre, and there be no words to in
dicate a different intentio.n." Johnson v. Anderson, 18 Maine, 
76. 

2. The Judge erred in instructing the jury, that ·whether 
defendant had or had not an easement in the way, he had no 
right to strike Black such a blow, as testified to by the gov
ernment's witnesses, unless necessary for self-defence, without 
some allusion to the conflicting and modifying evidence of the 
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Greenleaf v. Booth, 9 Peters, 292; Pierce 
Maine, 113 ; Lapish v. Wells, 6 Maine, 

The character of the rest of the argument may be inferred 
from the opening part of the opinion given by the court. 

Kelley with Lowell, for defendant. 
The defendant had a legal way upon the road, both by his 

conveyance and also by necessity. 
The Judge ruled that all, which the defendant had a right 

to do, was to defend himself. This ruling is believed to be 
erroneous. Where one is using his lawful right, he may exert 
force enough to repel resistance to his actions. 

The case was submitted by the government without argu-
ment. 

TENNEY, J., orally. - The first argument offered for the 
defendant is of an uncommon type. Upon such arguments, 
it is always proper that the court should animadvert. Our 
remarks are not intended to apply to this argument in partic
ular, on account of the vehemency of its invective, or the 
extent of its departure from known and salutary rules, though 
its aberrations have been very wide. 

With the kindest feelings, and in relation to other cases as 
well as this, we announce that such irregularities are always 
viewed without approval. They conciliate no favor; they 
beget no advantages. Judges, like other men, may admire 
the pungent language of the distinguished, though unknown, 
Junius; the cutting satires and scorching invectives of the 
"Great Sub Umbra." But in tribunals of justice, such eman
ations are inappropriate and out of place. 

Courts may be reluctant to arrest the torrents of impas
sioned zeal, or the fervors of eloquent denunciation; still they 
must decide only upon a stern and dispassionate application of 
rules, purely intellectual and unyielding. 

They always find most pleasure, when counsel, both in 
their addresses to the jury and the court, keep most "super 

VoL. xxxII. 36 
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antiquas vias legis." To every thing dehors the rules, we 
are forbidden to give any weight. 

This case comes up on exceptions. 
The defendant contends that he had legally an casement 

in the road, a right to pass there ; and that his acts in vindica
tion of that right, were lawful ; that he might rightfully 
persist in the use of the way, and exert the force necessary 
for protecting that right. Ile requested of the Judge instruc
tions to the jury "as to his right of way from his deed in that 
road." Such instructions were not given. Was the defend
ant injured by that refusal ? He exhibited a deed, and 
claimed that it gave to him a fee in one half the width of the 
road. It is not necessary for us to decide its effect, but our 
impression is, that it bounds his land by the east line of the 
road. 

He however claims an easement. Black had built a road 
to his mill. Whether or not it was a public mill, like a grist
mill to which all have a right to go, does not appear. 'There is 
nothing to prove that the public had any right of way there. 
Black had built the road to his own mill, and had kept it in his 
possession. What is there to show that the road was any 
thing more than a private way, owned by Black? How then 
had defendant any right to use it ? 

His deed, .though bounded by the road, did not necessarily 
constitute the road a public one. Nothing shows it to have 
been dedicated to the public. The defendant fails to show 
that he had a right of way there. 'rill he had offered proofs 
of that, he could not be aggrieved by the Judge's refusal to 
give the instruction. 

The instruction was not technically right. It assumed as 
matter of law that a certain degree of force, which a man had 
applied to another, in defence of right~, was more than he had 
a right to use. A man may use force enough to proltect his 
property. Whether he has used more than that is matter to 
be settled by the jury. But the ruling did the defendant no 
injury, for he had no rights there to be protected. 

But it is also urged that the defendant had a right of pass-
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ing there by necessity. The principles, applicable to right of 
way by necessity, have no application to this case. 

In the defendant's request for instructions, he asked for 
general views, "as to the defendant's right of way from his 
deed." Counsel may ask that a particular principle be pre
sented by the Judge to the jury. But the Judge is not bound 
to offer a treatise or general exposition of the law upon any 
subject. Ea:ceptions overruled. 

GRAGG versus PRYE. 

Upon a count on a note, not alleged to be upon interest, a note drawing 
interest cannot be received in evidence, though agreeing in all other respects 
with the count. 

Such a count, in a suit previously commenced, and yet pending, cannot, in 
an action upon a note drawing interest, be pleaded in abatement, as being 
for the same cause of action. 

A note for money given by the plaintiff to the defendant may be proved un
der an account filed in set-off, for money had and received. For that pur
pose no amendment of the set-off claim is necessary, though it is allowable, 
if moved for. 

AssuMPSIT on a promissory note, with set-off filed. The 
writ is dated in March, 1849. The set-off contained an item 
of fifty dollars, for money had and received.· Defendant 
moved to amend his set-off, by describing a note of hand pay
able by plaintiff to defendant, or order, and claiming to prove 
the same under charge for money had and received. The 
court allowed the amendment, the plaintiff's counsel ob
jecting. 

On the trial the defendant offered in evidence the set-off 
note aforesaid; to the admission of which the plaintiff ob
jected, and offered as a witness, J. A. Peters, the defendant's 
attorney. Mr. Peters testified, that, in February, 1849, he 
made a writ against the plaintiff in favor of Timothy George, 
on a note payable to said George by the plaintiff, that, when 
said writ was made, the defendant, Frye, was present, and 
wished to have this note included in the action, brought by 
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said George, and indorsed said note for that purpose ; that a 
count was made in that writ, intended to be upon t!iat note, 
in which count, the witness by mistake, mis-described the note 
by omitting the words "on demand and interest;" that there 
was no count for money had and received in said writ ; that the 
note was indorsed and delivered to him by defendant, to be 
sued in said action as the property of Mr. Frye; that it was 
the defendant's property, and was indorsed merely for the 
purpose of being sued in that action for Mr. Frye's benefit ; 
that he had at this term, by leave of court, withdrawn his 
count upon said note from the writ. 

The Judge admitted the note in set-off. 
The jury returned a verdict for defendant. The plaintiff 

excepted to the rulings. 

Herbert, for plaintiff. 
1. By the facts proved, the legal prop~rty in the note passed 

to George. Marr v. Plumer, 3 Greenl. 73-76. 
The suit by George upon the note was clearly maintainable. 

Marr v. Plumer, 12 Maine, 15; Bradford v. Bucknam, 
24 Maine, 336; Pratt v. Thornton, 28 Maine, 355, 360; 
Little v. 0' Brien, 9 Mass. 423. 

There was a sufficient consideration for the transfer, in the 
implied promise of George to collect the avails for the use of 
the defendant. 

These were not, then, mutual demands between the parties. 
'While the suit upon the note was pending in favor of George, 
the plaintiff's demand could not be set off against it. 

2. If, however, they were mutual demands, the defendant 
is estopped, to assert his ownership. The facts proved, would 
have estopped the plaintiff to say that George was not the 
owner. Estoppels are mutual. 

3. There was a former action pending, which would be 
good cause of abatement. 1 Chitty's Plead. 488, 489, and 
note ; Commonwealth v. Churchill, 5 Mass. 17 4; Story on 
Pleading, 26 ; 19 Pick. 13, 20; Webster v. Randall, 17 
Pick. 510. 

It is immaterial whether the action of George was p~nding 
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at time of the pleading, if pending when plaintiff's action 
was commenced. 

If urged that George's count on the note was defective, it is 
replied that it was clearly amendable. 

Peters, for defendant. 
The note was not in suit in a prior action: - 1. Mr. George 

never consented to have the suit commenced in his name 
upon Frye's note. Bradford v. Bucknarn, 3 Fairf. 15 & 
16. 

2. Although the note was intended to have been sued, it 
was mis-described, and not included in the prior action, and 
there was no money count in the writ. 1 Term R. 447; 
8 Pick. 541; Strange, 1171; 1 Greenl. Ev. <§, 58; 1 Stark. 
Ev. 386. 

Where the first action must have been ineffectual, its pen
dency will not abate the second suit. 1 Root, 355, 562 ; 
Gould's Pleading, ch. 

0

5, <§, 126. 
The count in the prior action had previously to the trial of 

this cause been withdrawn by leave of court ; and as there 
was no record left of any count upon said note, there was no 
evidence, by record, that the same had been sued. Buffum 
v. Tilton, 17 Pick. 510. 

The suits were not between the same parties. To make 
good the plea of lis pendens, the plaintiff must be the same 
in both suits. 2 Sumner, 589; 3 Sumner, 165. 

There are not two suits in the sense of the plea. We have 
not twice impleaded the other side. They have impleaded us, 
not we them. We do not bring them but once ir:to court. It 
was not voluntary with us to come in again while the first ac
tion is pending. We are forced into court by the party com
plaining. 

WELLS, J., orally. - The question is as to defendant's right 
to prove the note in set-off, under an account for money had 
and received. 

The statute requires the demand filed " to be as certain in 
substance as would be required in a declaration ;" and allows 
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amendments, when deemed proper by the court. It is settled 
that in a declaration for money had and received, such a note 
may be given in evidence. The amendment was allowable, 
but wholly unnecessary. 

Another objection is, that the note had been previously sued 
in the name of another person ; and that the defendant had 
no right to withdraw it pending this action, and to file it here. 
And the case is said to be analogous to second suits for the 
same causes of action. But there is a diversity to be consid
ered. In those cases the remedy is in abatement. The ob
jection may be waived. But we think in this case, there was 
not a previous lis pendens. The count was upon a different 
note, one not drawing interest. This note is upon interest. 

This note would not have supported the count. It is 
upon that ground that our decision is founded. There was, 
at no time, a lis pendens upon the note. 

Exceptions overruled. 
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By the Rev. Stat., in order to give effect to an unrecorded conveyance of land, 
a subsequent grantee must have had actital notice of such conveyance. 

Prior to the Rev. Stat. a visible possession of land under a deed, though unre
corded, was constructive notice of title, 

As against a subsequent grantee, such constructive notice was equivalent to a 
registry of the deed. 

This rule of constructive notice is still in force, as to deeds made prior to the 
Rev. Stat., even against conveyances made since the Rev, Stat, 

Thus A, to whom land was conveyed, prior to the Rev. Stat., and who, though 
his deed was unrecorded, was in the visible possession at the time of a con
veyance from the same grantor, made subsequent to the R. S., is entitled to 
the protection of the rule, which was in force when he took his deed, and 
which made constructive notice equivalent to a registry. 

The possession of the representatives of A, whether as tenants, grantees or 
heirs, must have, upon a subsequent grant, the same effect, as if he was 
himself in possession, when such subsequent grant was made. 
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w RIT OF ENTRY. Many title deeds, pertaining to the de
manded premises, were introduced by the parties. But the 
decision of the court brought but two of them into particular 
examination. 

1. A deed from Daniel F. Harding to the demandant, dated, 
acknowledged and recorded in 1847. 

2. A deed from the same Daniel F. Harding to Walter 
Blake, dated and acknowledged in 1840, and recorded in 
1848. Under this deed the tenant deraigned title in himself. 

The jury found specially that Blake, at the time of his 
death, ( which occurred in 1846,) was, by his tenants, in pos
session of the premises under his said deed ; also that his 
representatives were in possession at the time the demandant 
took his deed from Harding ; and also that the demandant, 
when taking his deed, had no actual notice of said convey
ance from Harding to Blake. 

Kelley, for the demandant. 
The unrecorded deed to Blake availed nothing as against 

the demandant, a subsequent grantee, who had no actual 
notice of such a conveyance. It is now settled that nothing 
but actual notice will defeat such a subsequent conveyance. 
Spofford v. TVeston, 29 Maine, 140. In that case, this rule 
was held applicable to deeds made prior to the Rev. Stat. 

In Massachusetts, under a statute of similar phraseology 
with our Rev. Stat. it is held that possession alone is not 
equivalent to notice. l l Mete. 244. 

Lowell, for the tenants. 

The opinion of the court, (TENNEY, J. dissenting,) was 
read by 

W ELLs, J. - Walter Blake, being the owner of the demand
ed premises, on the thirteenth of June, 1827, by his deed of 
that date, which was recorded on the twenty-seventh of the 
following August, conveyed them to Daniel F. Harding. 
Blake was in the actual •possession at the time of his convey
ance, and retained it until his death on the twenty-third of 
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August, 1846. Harding, on the eighth of September, 1840, 
re-conveyed the same premises to Blake, but his deed was not 
recorded until the nineteenth of June, 1848. On the twelfth 
of November, 1817, Harding conveyed them to the demand
ant, by deed recorded on the fifteenth of the same November. 
The tenants claim title under Blake and his representatives. 

The jury have found, in answer to a qnestion put to them 
by the court, " that Walter Blake was in possession of the de
manded premises at the time of his death, by his tenants, un
der the deed of Daniel F. Harding, of September 8, 1840, 
and that his representatives were in possession at the time the 
demandant took his deed from D. F. Harding of November 
12, 1847." 

The possession of the representatives of Blake, whether as 
heirs, tenants or grantees of him, must be viewed in the same 
light, as if he had held it himself when the demandant took 
his deed. 

The deed from Harding to Blake was made before the Re
vised Statutes went into operation. And at that time the law 
was well settled, that the visible possession of an improved 
estate by the grantee under his deed is implied notice of the 
sale to subsequent purchasers, although his deed has not lieen 
recorded. Matthews v. Demerritt, 22 Maine, 312. So that 
the possession of Blake under his deed from Harding afforded 
him the same protection, by the law then existing, as if it 
had been recorded. 

But the Revised Statutes, chap. 91, sect. 26: introduced a 
new principle, and abolished the constructive notice arising 
from possession under a deed not recorded, and required actual 
notice of such deed to a subsequent purchaser, to prevent him 
from holding the estate. 

This statute cannot be understood as applying to deeds 
made before its passage ; its language does not require such 
construction. If the Legislature had intended that those who 
were quietly reposing on their titles, which were then entirely 
valid, by the law as well known and nnderstood 1 should lose 

VoL. xxxn. 37 
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that protection, and tlrnt they could not be secure from sub
sequent purchasers under their grantors, nnless their deeds 
were recorded, it is believed, that a more explicit expression 
of such intention would have been made. ..When an estate 
is fully vested in the holder of it, if it should oe required by 
the Legislature, that he should perform some further ad in or
der to retain it, such requisition would doubtless be declared 
in clear and unambiguous terms. It cannot be fairly deduced 
from the provisions of the statute under consideration. 

In Sprifford v. lYeston, 29 Maine, 140, no comtructive 
notice arising from actual possession on the part of Johnson or 
Spofford was set np to defeat the operation of the deed to 
Weston, but the question presented for decision was whether 
Weston had actual notice of the deed from Butler to Johnson, 
under whom Spofford claimed. 

It is agreed by the parties, that if upon the documentary 
evidence and the finding of the jury on the special questions 
presented to them, the demandant is not entitled to recover, 
the verdict is to be set aside and a nonsuit entered. 

The documentary evidence shows a valid deed from Hard
ing to Blake, prior in time to the deed of the demandant 
from the same grantor, and that the tenants hold undct· Blake 
and his representatives ; and the jury have found, that Blake 
was in possession at the time of his death, Ly his tenants, un
der the deed of Harding, and that his representatives were in 
possession at the time the dcmandant took his deed from 
Harding. And as the evidence must be viewed in reference 
to the law as it was when Blake took his deed, it follows that 
a nonsuit must be entered. 

Dissenting opinion by 

TENNEY, J. - 'rhe statutes of ::\fassachusctts at the time of 
the separation of this State from that Cornmo11wealth, and for 
a long time previous, rer1uired that a deed to be valid against 
persons, excepting the grantor and his heirs, &c., should he 
acknowledged and recorded. The statutes of this State, pass
ed in,1821, are similar upon the same subject. Actual notice 
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of a conveyance or an implied notice, ansmg from an open 
and visible occupation by one holding under an unregistered 
deed, was not regarded in all respects as a substitute for the 
record of it, but precluded one, who had taken a deed subse
quently and caused it to be recorded with such notice, from 
asserting a title under it against the prior grantee, who had 
omitted to give notice of the conveyance to himself by the 
registry of his deed. This was not upon the ground, that the 
first purchaser had complied with the legal requirements to 
make valid his title, but solely on account of a disability in 
the second purchaser, to avail himself of the omission of the 
first: by reason of the fraud, in taking a conveyance, with the 
evidence before him, express or implied, that the title had pas
sed from his grantor. 

Judge Trowbridge, in his reading upon the provincial stat
ute of Massachusetts Bay, "for registering deeds and convey
ances," published in 3 Mass. 573, says, "If the second pur
chaser had notice of the first conveyance, before he purchased, 
no estate would pass to him, by the second deed, though re
corded before the first, because it is fraudulent." Again, "If 
the bargainee, upon the execution of the deed, enters by 
force of it, and continues in possession of tho land, taking the 
profits thereof, without recording his deed, there can ho no 
purchaser of that land, without notice in the sense of the 
law ; because the law deems such entry and occupation suffi
cient evidence, of the alteration of the property. And the 
bargainor having neither the real nor apparent right of posses
sion, or of property, is not capable of conveying the land ; 
and a deed of the land from him to a third person is by the 
common law, accounted fraudulent and void." "The regis
try is designed ouly to give notice, in order to prevent pur
chasers being imposed upon by prior conveyances; which 
they are in no danger of, when they have notice of them." 
Page 576. 

Lord Mansfield, in the case of ·worsley v. De1Wattos, 1 
Bur. 474, says, "valid transactions as between the parties 
may be fraudnlent, by reason of covin, collusion, or confed-
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eracy, to injure a third pArson." And as an instance, "A buys 
an estate from B, and forgets to regist~r his purchase deeds. 
If C, with express or implied notice of this, buys the estate 
for a full price, and gets his deed registered, this is frandulent, 
because he assists B to injure A." 

In lJfcMechan v. ,Grf-/]ing, 3 Pick. 149, it is said in the 
opinion of the court, "It was also determined, and it is 
equally well settled, as the sound construction of the statute, 
that as the registry was designed only to give notice, and 
thereby prevent purchasers from being imposed upon, hy prior 
conveyances, any notice of the first conveyance to a subse
quent purchaser, before his purchase, is equivalent to the regis
try of his deed. If the subsequent purchaser, thus affected 
with notice, should nevertheless complete his purchase, intend
ing to get his deed recorded before the· first purchaser, and 
thereby to hold the estate, it would be a manifest fraud upon 
the first purchaser, and therefore void as to him." 

It was expressly held by this court, that an entry under a 
deed not recorded, followed by continued visible occupancy, is 
only implied notice of a change of property, but is not equiva
lent to the registry of the deed. .Hewes v. lViswell, 8 Greenl. 
94. The court say in this case, "If it were equivalent to 
the registry of a deed, then it would follow as a legal conse
quence, that a fraudulent purchaser, with notice of a prior un
registered deed, and his innocent grantee without such notice, 
who had paid a full consideration, and placed his deed upon 
record, would both stand on the same ground, and neither of 
them would hold the land against the first purchaser, who en
tered under his deed, and openly possessed and received the 
profits, without recording it ; but such a consequence is ut
terly inadmissible ; for it is unquestioned law, that in such a 
case, the innocent purchaser could hold the title, against ev
ery one." 

From the citations already made, it is a continuecl posses
sion of the first purchaser, existing before and at the time, the 
second purchaser takes his deed, that can be treated as a notice 
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to the latter, and which will affect him as guilty of a fraud 
upon the former. 

And Judge Trowbridge remarks, " While the bargainee is 
in the visible possession and improvement of the lands, &c., 
the bargainor is no more capable of making a second convey
ance thereof to another, than a person of unsound mind 
would be; so that a bargainee in fee, who, upon the execution 
of the deed of conveyance, enters by force of it, and contin
ues in possession, needs not the aid of the deed, or of the 
statute of uses, to enable him to hold the land against a sec
ond purchaser." 3 Mass. 582. 

If the possession of a purchaser under his unrecorded deed 
was abandoned, or suspended at the time a deed was given by 
the same grantor to another purchaser, the previous occupancy 
did not affect the second grantee, for he was not presumed to 
have had knowledge of the land and its possession till he was 
about to become interested in it, and could not have been 
charged with a fraud, without actual notice of the prior deed, 
upon one, who had neither recorded his ,deed, or held posses
sion under it at the time. And no decision has gone farther, 
than to maintain that an occupation at the time of the execu
tion and delivery of the second deed, was implied notice of 
the first. 

The R. S. chap. 91, <§, 26, provide, that no conveyance, 
&c. shall be good and effectual agaiust any person, other than 
the grantor, his heirs, devisees, and :rersons having actual 
notice thereof, unless it is made by deed recorded as provided 
in tµis chapter. This provision establishes the rule, that one 
about to become the purchaser of real estate, was under the 
necessity of looking only to the public records, to ascertain, 
whether the title was in the person, who proposed to convey 
to him. Pinding by the records, that the title was where it 
was represented to be, he would be protected by the title un
der the deed, unless he had actual notice, that the title had 
passed to another. It was undoubtedly intended to give to 
the grantee of real estate, who had omitted to do, what the 
law prescribed as a prerequisite, to make his title perfect in 
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any event, no longer the opportunity to overcome the effect 
of his own negligence, by showing a fraud in a subsequent 
purchaser, by implied notice only. The evidence upon the 
question, whether there was a visible occupancy by one hold
ing by virtue of an unrecorded deed at any particular time, 
might be conflicting and uncertain, inasmuch as the posses
sion for varioi.1s causes would often be of an equivocal charac
ter. And to allow parol evidence in the testimony ,,f wit
nesses, whose memory might be imperfect after a considerable 
time, or whose integrity might be doubtful, to control the 
title as exhibited by the records, would tend to rendee inse
cure title to real estate, which it has al ways been the policy of 
the law generally, to make certain by evidence, which time 
could not change, especially when such testimony should be 
for the purpose of defeating a title, perhaps honest! y acquired 
for a full consideration, by proof at most of constructive 
fraud. 

The present statute has introduced no new provision, 
requiring different acts or forms in the transfer of real estate ; 
but has confined the evidence of fraud within narrower limits 
when the same land has been conveyed by a second deed record
ed earlier than the first. It informs those, who neglect to record 
their deeds, that they cannot avail themselves of a species of 
proof to show a fraud in a subsequent purchaser of the land 
conveyed to them, which was before open to them. This 
proof did not show a title in themselves, perfect in every 
event, but was competent for the purpose of establishing an 
actual fraud in one, who would take from them, the benefit 
of their unrecorded deeds, or who was guilty of a legal fraud 
at least, in taking a position under a deed to contest their title. 

The Revised Statutes of Massachusetts passed in 1836, ch. 
59, sect. 28, which is identical with the one of this State, 
chap. 91, sect. 26, has been the subject of examination by 
the Supreme Judicial Court of that Commonwealth, in the 
case of Pomroy v. Stevens, 11 Mete. 244. In the opinion it 
is said, "Since the Revised Statutes, chap. 59, sect. 28, no 
implied or constructive notice of an unregistered deed, can 
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avoid a subsequent deed or attachment." "It is not sufficient 
to prove facts that would reasonably put him on inquiry. 
He is not bound to inquire, but the party relying on an un
registered deed against a subsequent purchaser, or attaching 
creditor, must prove that the latter had actual notice, or 
knowledge of such deed." In this State a similar construc
tion is given by this court, to the provision, which we are 
now considering. Spofford v. Weston, 29 ]Haine, 140. 

But in the former of tl,e decisions just referred to, the 
origin of the claims of both the contending parties was sub
sequent to the Revised Statutes of Massachusetts; and in the 
latter the one party claimed under a deed from an individual 
made before the Revised Statutes of this State, and the other 
party by a deed from the heirs of the same individual, made 
after the Revised Statutes, still there was no evidence that pos
session had been taken of the premises under the first deed, 
and continued till the time, when the last was delivered; and 
hence it was contended in argument that neither are in point. 
And it is insisted on the part of the tenants in this action, that 
this provision in the R. S. must be construed as prospective only 
in its operation, and the rights of a party, who took a deed, 
before the Revised Statutes took effect, a11d went into posses
sion under it, and continued that possession, till after the 
passage of those statutes, and was in visible occupancy of the 
land, when another took a deed of the premises from the 
same grantor, and caused it to Le recorded, the latter deed 
being also subsequent to the Revised Statutes, the former 
purchaser will hold the land, although his deed was not regis
tered till after that to the second purchaser. 

If tho former grantee in the case supposed had done all, 
which was required to make perfect his title in any event, 
the right thus acquired could not be taken away by auy new 
provision in the statute. But the delivery of a deed, and an 
open and visible occupancy under it, instead of its registration, 
we have seen were not in all cases equivalent to the delivery 
and recording the same. Such deed, delivery and possession, 
would be effectual to secure the title, against a subsequent 
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purchaser, who took his deed and caused it to be recorded be
fore the Revised Statutes took effect. Bnt when the second 
purchase is made afterwards, the facts arc materially changed, 
and the question is, whether the old law is to apply to the 
second purchaser, instead of the new, or in other words, is 
the first purchaser to have all the benefit of the old law, 
against the second purchaser, and the latter be tre:1ted as 
having committed a fraud upon him, when he did alt, which 
the statute in force at the time of his purchase seemed to re
quire? 

The question is not whether the deed to the first purchaser 
was sufficient or otherwise for all the purposes of a convey
ance, capable under the statute and other legal requirements 
of passing a title; but it respects entirely the notice to subse
quent grantees, holding deeds under the same grantor of the 
same premises, and attaching creditors ; and the effect of such 
notice. 

Down to the time when the Revised Statutes took effect, 
in the case supposed in the tenant's proposition, the title of 
the first purchaser was in fact perfect, th?ugh he had failed to 
do all, which might be necessary, under a different state of 
facts, for his security ; and his omission exposed him to no loss 
of his purchase. " The estate, as between the parties to the 
deed, passed immediately on its delivery to the grantee ; and 
when recorded it would he rendered valid, from the beginning, 
by relation back, to all intents and purposes, unless the gran
tor in the meantime, should have conveyed the estate to a 
snhscquent bona fide purchaser, or it should have been at
tached, or otherwise incnmbercd as his property." Mel}[ c

chan v. Griffing, before cited. To that time, there having 
been no other conveyance of the premises, the possession 
t,1ken under the deed was wholly without effect upon the title, 
as there was no one, who conld contest his right, and it must 
be treated in the case as a perfect nullity, inasmuch as it was 
not notice to one, who became a purchaser after the Revised 
Statutes, more than a possession, which had been abaudoned 
before the delivery of a deed to a second purchaser. If no 
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possession had been taken under a deed, delivered before the 
Revised Statutes, while the former statutes were in force, 
could an occupancy begun and continued afterwards, prevent 
the operation of a second deed duly recorded ? It is believed, 
that there can be but one answer to this question. It could 
not have been the design of tho Legislature which enacted 
the Revised Statutes, to allow a possession, taken for the first 
time, long after they were in force, under a deed delivered be
fore their operation, and never recorded, to be a notice to a 
subsequent purchaser, after the new statute, who recorded his 
deed, and defeat the title under it, because obtained by fraud. 
And if the possession taken under the deed, before the Re
vised Statutes, could not be notice to one, who had not assum• 
ed at that time to have acquired any interest in the land, that 
possession, continued subsequently, could have no more effect, 
than it would have, had it commenced after the Revised Stat
utes became the law of the State. 

The second purchaser, therefore, being a stranger to the land 
during the continuance of the former law, and not affected by 
the possession of the first, till he took his deed, the new statute 
comes in for his protection, as in all cases under it, and declares 
that implied or constructive notice shall have no effect upon 
his title. 

The presfmt statute was evidently intended as a protection 
to all, who may receive deeds, after it took effect, against 
claims of which they had no. other notice, than the visible 
occupancy of one, who had in fact a deed from the former 
owner. If possession alone requires an investigation by one 
negotiating for a purchase, to ascertain whether this posses
sion run back to an earlier period than that, when the new 
statnte took effect, such inquiry would probably be followed by 
actual notice of a deed, if one was taken, to the person in 
possession, and the restrictive provision in the statute would be 
of very little practical benefit. 

The title to real estate is not made to depend upon a new 
provision, differing from the former statute, but merely operates 

VoL. xxxn. 38 



298 WALDO, 1850. 

Hanly v. Morse. 

upon the remedy against a conflicting claim, by taking from a. 
party certain facts as evidence which formerly were srn~h, upon 
a question of notice to a grantee of a former deed from his 
grantor to another person. 

It certainly must be immaterial in effect, whether former oc
cupancy which was abandoned before a second deed was 
taken, failed to be notice to the last purchaser, l>y reason of 
the abandonment, or whether by a positive statnte, it eea:sed to 
be notice, and evidence of fraud, if he should take a deed 
while it continued. 

The demandant took his deed from Daniel P. }fording on 
November 12, 1847, and caused it to be seasonably recorded. 
He had no actual notice of the deed from the same grantor to 
,v alter Blake, under whom the tenants claim, dated on Sep
tember 8, 1840, and recorded subsequently to the one to the 
demandant. Walter Blake went into possession under his 
deed, and so continued till the time of his death ; and that 
possession was retained by his representatives till after the 
deed which is the foundation of the demand:mt's title. 'I'his 
possession was not such a notice to him, in my opinion, and 
for the reasons given, as to render him guilty of fraud in ob
taining his deed. It was good and effectual to pass the title, 
under the law, which I think applicable to this case. I am 
constrained, therefore, reluctantly to dissent from the opinion, 
which has the concurrence of a majority of the court, which 
heard the arguments in this case. 
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INHABITANTS OF VINALHAVEN versus Al1Es. 

The courts of law are alone authorized to <lewrmine the amount of damage 
which a minor, apprenticed by the overseers of the poor, is entitled to re
cover for ill-treatment suffered from his master. 

The overseers, in fixing the amount, would transcend their authority. 

A payment made to them, unless its amount had been settled in a suit at law, 
would not bar a claim against the maswr, made by the apprentice, when 
arrived at age. 

A note given by the master and payable to the treasurer of the town, on an 
adjustment made by the overseers, in discharge of such a claim is, thercfon,, 
without consideration, and uncollcctable by the town. 

ExcEPTIONs, from the District Court. 
Assumpsit, upon a note of hand, signed by the defendant, 

and payable to the treasurer of the town, for the sum of 
thirty dollars, dated Dec. 10, 1846. 

The defendant introduced evidence tending to show, that a 
poor child, between two and three years of age, was bound to 
him by indentures, dated April 20th, 1839, by the overseers of 
the poor of said Vinalhaven; that said child continued with 
him until 1845, when the overseers charged him with having 
abused the child, and claimed the right to take him away, and 
to have the indentures given up; whereupon the defendant 
surrendered to said overseers the child, and also the inden
tures. 

Also, that the overseers demaeded of him the sum of fifty 
dollars for the injury done to the child, and that upon such 
demand, he paid them twenty dollars in money, and gave 
the note in suit for the other thirty. 

The plaintiffs introduced testimony tending to show, that 
fifty dollars were paid by the plaintiffs to the defendant in 
1840, as a bonus for taking said child; and that the note in 
suit was given, and the twenty dollars paid by defendant as 
aforesaid, for and in consideration of said fifty dollars so ad
vauced. 

The counsel for the defendant requested the court to in
struct the jnry, that if they found the note was given wholly 
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for personal abuse inflicted by the defendant upon said child, 
then this action could uot be maintained. 

Said counsel also requested the court to iustruct the jury 
that, if they found said note was given wholly for abuse in
flicted upon said child by said defendant, and that the damages 
for said abuse had not been settled in a suit or suits, com
menced by the overseers of the poor, then this action could 
not be maintained. 

But the court instructed the jury, that it made no differ
ence whether the note was given for the fifty dolbrs advanc
ed by said plaintiffs, or for breaches of the indentures, or for 
perso:ial abuse inflicted upon said child ; that in either event 
the plaintiffs were entitled to recover ia this action upon the 
note. The verdict was for the plaintiffs and the defendant 

excepted. 

Abbott and Howes, for the defendant. 
'I'he note, if given for injnry done to the child, was with

out consideration. 
Overseers of the poor have no authority to lic1ui<late such 

claims of minor apprentices. They can only bring snits for 
them. 1'he courts must determine the amount to be paid. 

A recovery here would not bar a recovery hereafter by the 
apprentice. 

Besides, there was no mutuality. The uote should have 
been payable to the minor. 5 Mass. 491 ; 6 Johns. 9:~. 

Kelley, for the plaintiffs. 
Overseers are bound to look after all the rights of such ap

prentices. In substance, they are made statute-gmicrdians. 
The power to bring suit against the master for the injury in
cludes the power to receive the pay without suit. Suppose the 
injury to be admitted, and ample compensation offered, must 
there be a suit ? 

It is immaterial to whom the defendant chose to give the 
note, there being no fraud or misunden,tanding concerning it. 

'l'E:.;,n:v, J. - The jury were instructed, that the plaintiffs 
were entitled to recover upon the note, ·whether it was given 
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for money advanced by the overseers of the poor, for a breach 
of the indentures, or for personal abnse inflicted by the master 
upon the child. It not appearing from the exceptions, upon 
which of these three grounds the verdict for the plaintiffs was 
returned, if the instructions were erroneous in any respect, the 
exceptions must be sustained. 

By the provisions of R. S. chap. 32, sections 13, 15, 16 and 
20, overseers of the poor may bind by indentures the minor 
children of paupers ; it is their duty to inquire into their treat
ment, to protect and defend them in the enjoyment of their 
rights, in reference to their masters and others; upon com
plaint made to the District Court by them against their master 
for abuse, ill-treatment or neglect, the court upon notice to the 
master and a hearing, may discharge the child from the mas
ter ; the overseers can institute a suit upon the indentures to 
recover damages for breaches of any of the covenants therein 
contained; and the amount recovered is to be deposited in the 
town treasury, and for the benefit of the apprentice in the dis
cretion of the overseers, and the balance is to be paid to him, 
whei~ his apprenticeship shall terminate; and at the expiration 
of the term for which the minor is bound, he has his remedy 
for damages for any of the causes of complaint against the 
master, for wliich the overseers are authorized to commence 
actions, other than for such causes, as may have been tried in 
a snit or in suits so instituted by them. 

Whatever sums of money may be received of a master, to 
whom a child is bound by the overseers, by reaso11 of his neg
lect of duty or of positive injury inflicted, is for the exclu
sive benefit of the apprentice, at whatever time it may be re
ceived. Until the expiration of his term, neither he n.ir any 
other, excepting the overseers, can have a voice in enforcing a 
claim, which may be supposed to exist against his master, for 
any cause growing out of the relation between them. It was 
the intention of the statute to afford him a remedy immediate
ly after the injury, which should be received, if the overseers 
in the exercise of their discretion should deem it proper to re
sort to it ; and so far as they should have proceeded in the en-
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forcement of the means of redress, by the course prescribed 
by law, the apprentice would be concluded. 'rliey have no 
other power than that of agents, and their agency can extend no 
further, than the law which confers it will authorize. ln pro
tecting the rights of minors apprenticed by them, in the dis
charge of their duty as agents, and in taking the steps to 
Dbtain pecuniary satisfaction for wrongs inflicted, they are the 
agents of the minors under the statute as well as of the town. 
But they are appointed by the town alone, and neither the 
minor nor his guardian, if he have one, can be hcard in the 
selection. 

Was it the intention of the Legislature to clothe overseers 
of the poor with the power ·to determine the amount of dam
age, which the apprentice may receive by the wrongs or neg
lects of the master, as well as to judge of the expediency of 
making a claim in his behalf and commencing a suit for its 
recovery? The power to fix the compensation for the sup
posed injury is in its nature judicial, and there is a propriety 
in limiting its exercise to those persons, who from experience 
and other qualifications, or from the nature of the general 
duties, which they ordinarily perform, are presumed to be 
peculiarly fitted to determine such questions. Overseers of 
the poor may be abundantly competent to cause suits to be 
brought against masters of apprentices bound by them, and 
prosecuted to judgment, when they might not be deemed so 
fully qualified to pass upon all the questions involved in the 
claims, upon which suits are instituted. 

Overseers of the poor derive all their powers from the stat
ute, and can legally exercise none excepting such as are ex
pressly. given or are clearly implied. If provision had· been 
made, that the damage supposed by them to have been re
ceived, by minors who were bound, from improper treatment 
or neglects of their masters, should be settled by referees, 
selected by the overseers and the masters complained of, and 
in case of inability to agree in the selection, that the Judge of 
Probate or some other public officer should make it, no one 
could doubt, that the Legislature intended, that the overseers 
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should not be the judges of the amount of damages. It does 
not follow, that the overseers have a right to determine the 
amount of damage, from the fact, that it is submitted to them 
by the statute, whether a suit shall be commenced or not. 
An attorney may have full authority given him by his princi
pal to commence a suit upo!l a disputed claim, or not, in his 
discretion ; but if there is a question in relation to the an10unt, 
the attorney would not have power to judge of that matter 
conclusively without further authority. 

The language of the statute iu relation to this duty of the 
overseers is very different from that employed in giving to 
their discretion the care, support and employment of paupers; 
in this respect, there can be no submission to the judgment of 
others, excepting to the town itself, in legal meetiug, unless it 
be when the overseers of different towns disagree in relation 
to claims made by one against the other. In the discharge 
of their duties in the support of paupers, overseers act solely 
as the agents of their respective towns, but if they are empow
ered to judge of damages alleged to have been sustained by 
a minor bound by them, the interest at issue is not exclusively 
that of the town. 

~rhe neglect of the overseers for the whole term of the 
apprenticeship, to institute a suit for the recovery of damages 
on account of a supposed injury received by the apprentice 
from his master, does not bar his right to maintain a snit there
for, afterwards. If their omissions, even for the space of twen
ty years and more, can have no effect to conclude him, was it 
intended, that he should be debarred of his remedies other
wise open to him, by their positive acts, unless they are such 
as a.re clearly authorized ? 

In an action brought by an apprentice against his master, 
on his becoming qualified to commence it, and for the causes 
mentioned in the twentieth section of the chapter referred to, 
upon a defence attempted on the ground of a previous settle
ment and discharge of the overseers without a suit, in the 
absence of any statute provision authorizing such settlement, 
would it be unreasonable for him to answer, that the settle-
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ment was made by those, having no authority excepting from 
the choice made by the town in which his settlement was 
established, and the statute authorizing that choice ; that they 
had no agency from him, or any others, who were responsible 
to him; that he had in 110 manner, after lie possessed the legal 
power to act for him~elf, sanctioned the doings of tbu over
seers ; that the neglects and abuses of his master, and the 
breaches of his written contract in tho indentures, wcrn such 
a violation of-his personal rights, and were suited to have such 
a lastiug and so great an eJ'ect upon his snbsequent life, that 
he could not consent that the determination of tho,e who 
had no other sympathies for him, than those which arose from 
their official relation, having none of the qnalifications which 
arc supposed to belong to onr judicial trilmnals, shculd be 
conclusive upon him ? Might he not well say, that lwwever 
faithfully and conseientionsly they may have designed to dis
charge their appropriate duties, still he did not acknowledge 
that they were his anthori1:cd agents, and he should cfoim the 
right to present his own em:,•, iu his own behalf, to the consti
tuted tribunals of his country ? 

By the statute, tlte remedy is open to the apprentice in all 
cases against his master, excepting for causes which hm·e been 
tried in suits, commenced hy the overseers. "\Ve are not at 
liberty to show that this bnguage was used loosely, or that it 
was intended to be interpruted differently from what th,1 ordi
nary meaning of the term would reqnire, unless from other 
parts of the statute snch interpretation would be erroneous. 
·we find nothing which induces ns to be! icve, that the lan
guage was designed to be nsed, to convey a mcani11 10; other 
than what is usual. The case provided for in the part of the 
statnte touching the duties of overseers on the subject of mi
nor children of paupers is peculiar. Such children should be 
suitably provided for, and their future happiness attended to; 
they are not supposed to have guardians, awl the pauperism 
of their parents unfit them to attend effectually to their pater
nal duties. It is evident, however inconvenient or expensive 
it may be, that the established courts are to settle the dam-
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ages, which it is supposed a minor bound by the overseers, 
has sustained from his master, until he is qualified to act for 
himself in that particular. 

The note in sqit was taken by the overseers for one of 
three causes. If it was for money previously advanced by 
the overseers, the settlement made by them might be effect
ual ; but if for a breach of the indentures, or for personal 
abuse of the master to the child, they had no authority to 
make it, and the settlement was not a bar to an action for the 
same cause. Consequently, the note in such case was desti
tute of consideration. 

Exceptions sustained. 

Kelley, for the plaintiffs. 

Abbott and Howes, for the defendant. 

MATTHEws, in equity, versus LIGHT. 

An agent, employed by the owner of land, to bid off the same when sold 
at auction for taxes, cannot, by taking the deed in his own name, acquire
title to himself. 

If one, having title to land by an unrecorded deed, make himself instru
mental in causing another to purchase the same from a third person, such 
owner will not be permitted to set up his title as against such pur
chaser. 

In order that a collector's deed of land, sold by him for taxes, shall con
vey title, it must appear that the provisions of law, preparatory to and au
thoritativ_e of such sale, have been strictly complied with. 

BILL IN E(lUITY. 

Its allegations, so far as they called for the action of the 
court in making up their opinion, were substantially that, in 
July, 1835, upon the defendant's assurance that he was the 
owner of a described lot of land, upon which were a stream 
of water and an old saw-mill, the plaintiff und6lrtook to pur
chase the same, and to pay $200, cash in hand, and the bal
ance 'in seven equal annual payments; the price of the land 
to be ascertained by the award of two disinterested persons, 

VoL. xxxu. 39 
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one of whom was to be appointed by the defendant, and the 
other by the plaintiff; that the plaintiff appointed one Pres
cott, and that the defendant appointed Albert Cargill, and 
that the said referees set the land at $980, being twice its 
just value ; that, not suspecting any interest in said Cargill or 
any fraud in the defendant, he, the plaintiff, paid to the de
fendant the said $200, and gave his seven notes for the balance, 
as previously agreed; aud took therefor the defendant's bond 
to convey, when the notes should be paid; that he made pay
ments, including said $200, to the a mount of $591, toward 
said purchase ; that he cleared out the stream, and erected up
on the lot a new mill, which, with his other improvements, 
amounted to $2000; that he occupied the land till 1841, 
when the defendant took possession, and has since retained 
the premises, including all the erections and improvements 
made by the plaintiff, and has received rents and profits there
for at the rate of $200 per year ; that Cargill, the said apprais
er, instead of being a disinterested man, ( as was represented 
by the defendant, and believed by the plaintiff,) was in fact 
the owner of a large part of the premises, including the site 
of the mill ; that the residue of the land was owned by the 
heirs of one Pierce, and the defendant had no title whatever 
to any part of the lot ; that the defendant had full knowledge 
of said ownerships, and yet, inteuding to cheat the plaintiff, 
took the said $200 and said notes, and gave said bond, though 
knowing he had no title to the land ; that, within the said 
seven years, the plaintiff offered the defendant to pay him the 
amount dne upon said notes, if the defendant would procure a 
title to be made to the plaintiff; and afterwards, on the 2Gth 
of April, 1847, the plai1,tiff made a demand upon the defend
ant for the possession of the premises, and asked for an ac
count of the rents and profits, and offered to pay what the bal
ance might be, if any ; all of which was refused by the de
fendant, who denied that the plaintiff had any right or interest 
in the subject-matter. 

The prayer of the bill is, that said defendant make answer 
on oath, &c., and that the said contract be declared void hy 
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reason of the defendant's fraud and want of title ; that the 
outstanding notes be canceled, and the purchase money, so 
far as the same had been paid, be refunded, and the amount, 
expended by the plaintiff in making the mill and other im
provements, with the net rents and profits, be paid to the 
plaintiff; and that other suitable relief be given. 

The substance of the answer, so far as the same became 
material to the decision, is stated in the opinion. 

Lowell, for the plaintiff. 

Bu1finch, for the defendant. 

TP:NNEY J. -The plaintiff seeks a decree, to rescind the 
contract made by him with the defendant, for the purchase of 
the land described in the bill ; a surrender of the outstanding 
note, given by him; a restoration of the money paid toward 
the original consideration, and that expended in the erection 
of the mill and other improvements, with interest on the same ; 
also the rents and profits of the mill, since the defendant 
took possession, deducting the repairs made by him. 

The bill charges, that the defendant never had any title to 
the land, the same being the property of others, which was 
well known to the defendant ; that the southerly end of the 
same, being about forty-four acres and on which the mills 
stood, was the property of Albert Cargill, deceased, and the 
residue belonged to the heirs of Joseph H. Pierce, deceased; 
that the defendant fraudulently represented to the plaintiff, 
that he was the lawful owner of the land, and thereby induc
ed the plaintiff, confiding in this representation, to enter into 
the contract for the purchase of the same ; that the dP.fendant 
fraudulent! y selected Albert Cargill, as a disinterested man, to 
estimate the value of the land with Jonathan Prescott, who 
was selected by the plaintiff for that purpose, knowing the 
said Cargill to be interested as the owner of a part of the 
land. 

The answer denies all fraud; and alleges, that the defend
ant was the true and lawful owner of all the land described in 
the bill i that he acquired a title thereto, and was in posses-
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sion thereof as early as the year 1812, before the town of 
Liberty was organized as a plantation; that since the ot·ganiza
tion he and he alone has paid all the taxes upon the lot, which 
have always been assessed to him; that he had the exclu
sive possession of the land till the year 1835, or about \hat 
time, and that no one then made any claim in derogation of 
his title ; that he was not apprised of any out-standing title 
whatever, when the contract was entered into between the 
parties to this suit ; that said Cargill had no title to any part 
of the premises; but he was employed as the defendant's 
agent, to pay the taxes assessed to him in the town of Liberty 
upon the premises; that the defendant furnished him \Vith the 
money for that purpose ; that Cargill paid the taxes as he was 
employed to do ; that by accident the collector's deed was 
made running to Cargill ; that the defendant paid the taxes, 
before the time of redemption run out ; and that CargiH never 
made any claim to the land, or supposed he had any title 
thereto during his life-time, and did not cause his deed to be 
recorded. 

This part of the answer is responsive to the bill, so far as 
it charges fraud, and alleges a want of title in the defendant, 
and a title in others. The proof tends to confirm, these alle
gations in the answer. So far as it goes, it is corroborative of 
the statements therein of the defendant's exclusive and adverse 
possession of the lot for more than twenty years, before the 
contract between the parties was made. There is no evidence 
of title or possession of Joseph H. Pierce or his heirs,, which 
can control or qualify the possession of the defendant. 

The evidence touching the supposed title of Cargill, shows, 
that in bidding off the land, and in receiving the collector's 
deed, he acted as the authorized agent of the defendant, and 
made no claim in any manner to the premises in his own be
half. Acting as the agent of the defendant, he could not 
take a title to himself, and the deed, if valid in other respects, 
would be inoperative in his favor. Pratt v. Thornton, 28 
Maine, 355. 

But if the collector's deed had been received by Cargill 
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under such circumstances as to confer on him the benefit of 
the purchase at the collector's sale, his subsequent conduct as 
alleged in the bill would defeat his title to the land as against 
the plaintiff, even if the defendant had not caused redemp
tion. By a well established and well known principle in 
equity, when he was instrumental in causing the plaintiff to 
expend his money, and to give his promissory note as a con
sideration for the land, ignorant of Cargill's claim, it was too 
late for the latter, to set up a title under his unrecorded deed 
to defeat the right, which the plaintiff had acquired from the 
defendant by his contract. " Qui tacet consentire videtur." 
" Qui potest et debet vetare, jubet." Wardell v. Van Ren
salaer, 1 Johns. Ch. 344; Storrs v. Barker, 6 Johns. Ch. 
166. 

The plaintiff has produced no proof, that the collector's 
deed would have passed any interest to Cargill, if he had not 
been acting as the agent of the defendant in bidding off the 
land and taking the deed. The deed was from the collector 
of taxes of the town of Liberty, under a sale for the non
payment of the sum assessed upon the lot. To make out a 
title in the purchaser, something more is required, than the 
production of the collector's deed, though in proper form. In 
such cases great strictness is necessary ; and it must appear, 
that the provisions of the law preparatory to, and authorizing 
such sales have been previously complied with. Brown v. 
Veazie, 25 Maine, 359. There has been no attempt to prove 
a compliance with these provisions, or to show, that the pro
ceedings of the collector, which are essential to give effect 
to the deed, were such as the statute requires. 

As the case is presented, Cargill had no interest in the land, 
which would have prevented the defendant, from giving a 
title, on the receipt of the sum stipulated in the contract. He 
claimed to have no right, which precluded him from being 
competent, according to the agreement of the parties, to act 
with Prescott in estimating the value of the land. 

The whole case discloses, that a fair contract was entered. 
into by the plaintiff for the purchase of the land from the de-
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fondant. It may be true, that a value was placed upon th11 
land, by those selected to make the appraisal, above its real 
and just worth. But this is probably imputable to the notions, 
which were then generally rntertained in reference to such 
property, and not to any corrupt design of the defendant, or 
the appraiser selected by him. When the plaintiff became 
satisfied, that he had made an improvident contract1 he at
tempted to give effect to some transactions which those inter
ested therein and the parties to them had never contemplated, 
in order to relieve him from his obligations, and to obtain the 
money paid to the defendant, and expended upon the land, 
but these attempts have proved abortive. 

Bill dismissed with costs. 

HARDY versus SPROWLE. 

A person, related to another by affinity in the fourth degree, according to 
the rules of the civil law, cannot act as juror in a suit, to which such other 
person is a party, except by consent. 

Though at the empannelment, no objection was made to such a :relative, 
and he was therefore permitted to act as a juror, yet, if it appear that such 
affinity was not known to the party moving to set aside the yerdict, till af
ter it had been rendered, it must be set aside. 

TRESPASS. The verdict was for the defendant, and the 
plaintiff moves to set it aside: -

1. Because rendered against the weight of evidence. 
2. Because one of the jurors, who tried the cause and ren

dered the verdict, was a first cousin to the defendant's wife, 
which affinity was not known to the plaintiff, until after the 
rendition of the verdict. 

How ARD, J. - The motion to set aside the verdict, as 
against evidence, is not supported by a statem,:mt of the whole 
~vidence, prepared in conformity with the statute reqmre
ments, or the rules of court, and must be dismissed. But the 
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motion affecting the competency of a jnror, is properly before 
us, and will be considered. 

It is highly important that jurors should be disinterested 
and indifferent, in all causes in which they are called upon to 
deliberate and decide. Facts and circumstances which' are re~ 
garded as affecting their impartiality unfavorably, and disqual
ifying them from sitting in particular cases, have been indicat
ed by statute provisions. " The court, on motion of either 
party in a suit, may examine, on oath, any person called as a 
juror therein, whether he be related to either party, or has 
given or formed any opinion, or is sensible of any bias, preju
dice, or particular interest in the cause ; and if it shall appear 
from his answers, or from any r.ompetent evidence, introduced 
by the party objecting to the juror, that he does not stand in
different in the cause, another juror shall be called, and placed in 
his stead for the trial of the cause." R. S. chap. 115, sect. 65. 

"·when a person is required to be disinterested or indifferent 
in acting upon auy question, in which other parties are inter
ested, any relationship in either of said parties, either by con
sanguinity or affinity, within the sixth degree, inclusive, ac
cording to the rules of the civil law, or within the degree of 
second cousin, inclusive, shall be construed to disqualify such 
person from acting on such question, unless by the express 
consent of the parties interested therein." Chap. 1, sect. 3, 
rule 22 ; chap. 145, sect. 40; chap. 115, sect. 68. 

One of the jury who rendered the verdict in this case, was 
cousin of the wife of the defendant, and consequently was re
lated to him by affinity within the sixth degree. If this had 
appeared at the trial, it would have constituted a legal disqual
ification of the juror. But the exception was not then taken 
in season .to prevent his sitting in the cause. The plaintiff 
bas filed his affidavit, stating " that he never gave his consent 
thereto, and that he did not know of said relationship till since 
the trial of said cause, and till after the verdict was rendered 
theniin." Of course he could not have made the objection 
until he had been apprised of the fact. 

The testimony of th.e juror, John Dunham, has been taken 
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for this hearing, and he states the relationship, and ' that he 
had long known the defendant's wife, his cousin,' but that he 
"never knew the defendant." " The relationship did not bias 
my mind in deciding the case. I had no conversation with 
the defendant, and the relationship did not occur to me during 
the trial and subsequent deliberation." The juror might have 
had foll knowledge of the affinity, without ever haviug any 
personal acquaintance with the defendant.· He could have 
known that the defendant was a relative, without having any 
knowledge of his person. 'rhus situated the juror was not 
qualified to sit in tpe trial of the cause. The law is general, 
and prescribes the rule of disqualification rigidly, and regard
less of the fact whether the juror might or might not be bias
ed by the relationship, in a given case. Without doing 
injustice to auy, it assumes that all, thus related, may be in
fluenced by that consideration, and holds them incompetent to 
act and decide impartially. 

Yerdict set aside, and a new trial granted. 

A. Ilferrill, for the plaintiff. 

Rug,t:;les and Dickerson, for the defendant. 

NoTE BY THE REPORTEit. - It is generally required, that a person, when 
acting upon any question, in whieh others are interested as parties, should be 
disinterested or indifferent; and by the R. S. c. 1, § 3, R. XXII, if such person 
stand within certain degrees of relationship, either by consanguinity or affinity, 
to either of the parties, he is not considered disinterested or indifferent, but is 
disqualified to act, except by express consent. This being a principle, liable 
to be invoked in every suit at law, it is hoped that the following short expo
sition, deduced chiefly from Blackstone's Commentaries, will not be unaccepta
ble, to some of the readers of the Reports. 

In reckoning the degrees of relationship, as to collateral kindred, there is 
a wide difference between the rules of the civil law, and those of the common 
1aw, into which the canon or ecclesiastical law was aclopted. As to lineal 
kindred, all ~he codes are in harmony. 

Lineal consanguinity subsists between persons of whom one is descended in 
a direct line from the other. Thus, there is lineal kindred between a man and 
his father, grandfather, great-grandfather, and so upwards in the direct line. 
And there is lineal kindred between a man and his son, grandson, great
grandson, and so downwards in the direct line. Every generation in this 
lineal, direct consanguinity, constitutes a different degree, reckoning either up
wards or downwards. Thus the father of a man is related to him in the first 
degree, his grandfather is related to him in the second degree, and his great-
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WHITNEY o/ al. versus BATCHELDER. 

A creditor to whom the debtor has made a conveyance of land, absolute in its 
terms, is not bound to account for its value toward the debt, if the convey
ance was, at the time, intended by the parties to operate merely as c~llat~ral 
security. 

In a suit for the recovery of the debt, such a conveyance, given and received as 
collateral security, cannot be sustained by the defendant as a payment. 

Parole evidence, in such a suit, is admissible to show that the land was con
veyed, not as a payment, but as collateral security. 

AssuMPSIT, upon a promissory note of $300, brought against 
the maker. 

grandfather in the third. So his son is related to him in the first, and his 
grandson in the second, and his great-grandson, in the third degree, 

Collateral kindred agrees with the lineal in one respect; which is, that col
lateral relations descend from the same stock; but differs in this ; that they do 
not descend one from the other. 

Collateral kindred, then, are such as lineally spring from one and the same 
ancestor. Thus, if A have two sons, who have each a numerous issue, both 
these issues are lineally descended from A as their common ancestor, They 
al'e collateral kinsmen to each other, because of having the blood of that com
mon ancestor in their veins, which denominates them consanguineos. 

So many ancestors as a man has, so many common stocks he has from which 
collateral kinsmen may be derivetl. In the civil law, for computing degrees of 
relationship, (which has been adopted in Maine by the statute above-men
tioned,) the rule is to count upwards from either of the persons related, to the 
common ancestor, then downward to the other party related, reckoning a de
gree for each person both ascending and descending. For example, a man is 
related collaterally to his brother in the second degree; to his nephew in the 
third; and to his grand-nephew in the fourth ; that is, counting upwards from 
himself to his father, (who is the common ancestor,) is one degree; and from 
his father downward to his brother is another degree, making the second; to 
his nephew, (or brother's son,) makes the third; and to his grand-nephew is 
another degree, making the fourth. So, one's uncle stands in the third degree; 
viz. from himself upwards to his grandfather, who is the common ancestor, is 
two degrees, and from that common ancestor down to the uncle is another, 
making the third degree. By the same mode of computing, if there be second 
cousins, B and R, it will be found they stand in the sixth degree to each 
other ; viz. from B upwards to the great-grandfather, who is, in such cases, 
the common ancestor, is three de;;rees; and from that common ancestor 
through his son and grandson to his great-grandson R., is three degrees more, 
making in the whole, the six degrees. And the same rule of computing ex
tends to all the degrees of kindred, however remote. 

VOL. XXXII. 40 
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Documentary and parole evidence was offered for the adju
dication of the court, who were, by agreement of parties, to 
render judgment upon nonsuit or default, as the legal right 
should require. 

So far as any facts were considered by the court as proved, 
and deemed material, they are adverted to, and the effect of 
them presented in the decision. 

vV. G. Crosby, for the plaintiffs. 

'Williamson, for the defendant. 
1. Parole evidence is not admissible to show any trust or 

condition in a deed. Flint v. Sheldon, 13 Mass. 443. 
The papers speak for themselves, and admit the considera

tion, and the parole testimony should not control the docu
mentary evidence. 

The receipt in the deed cannot be contradicted by parole 
evidence. Steele v. Adams, 1 Maine, 1. 

2. A writing, not under seal, does not operate as a mortgage 
or defcasance. Kelleran ~- Brown, 4 Mass. 443 ; Laud v. 
Laud, 1 N. H. 39 ; Ranlet v. Otis, 2 N. H. 167. 

3. The land, if of sufficient value, paid the debt. Pales v. 
Reynolds, 14 Maine, 89. 

It must be so considered, unless the land was restored. 

WELLS, J. - The defendant contends that the debt claimed 
has been satisfied by a conveyance of real estate, made by him 
to the plaintiffs. 

On the thirty-first of May, 1848, the defendant did convey 
to the plaintiffs certain real estate by an absolute deed, and at 
the same time gave to them two promissory notes, one paya
ble in June then next, for $300, and the other on or before 
the fifteenth of August then next, for $178. At the same 
time the plaintiffs gave to the defendant a writing, not under 
seal, reciting the consideration of the conveyance as being 

• four hundred and seventy-eight dollars, and agreeing to re-con
vey the premises upon the payment of three hundred dollars 
in June then next, and one hundred and seventy-eight dollars 
on or before the fifteenth of August then next. 
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There is nothing in the written evidence, which indicates 
that the land was received in payment of the debt, but if any 
inference can be drawn from it, in relation to the connection 
between the deed and the debt, such inference is, that the land 
was conveyed as collateral security for the debt. 

A debt may be paid in land as well as in money, and when 
so done, and the debtor is again called upon for payment, he 
may prove that the consideration of the conveyance was the 
discharge of his debt. The acknowledgment of satisfaction 
of the consideration of the deed by the grantor is not incon
sistent with the fact that such consideration was paid by the 
discharge of a debt, which the grantee had against him. And 
as parole evidence may be admitted for such purpose, so it may 
be to repel the inference of payment, and to show that the 
land was conveyed as collateral security. 

By the testimony introduced by the plaintiffs it appears, that 
the land was conveyed merely as collateral security, and that 
it was expressly agreed not to be in payment of the debt. 
This evidence does not affect the deed, or in any respect 
change its absolute character, nor is it offered for that purpose, 
but to repel the allegation that the debt has been paid by the 
conveyance. 

If an absolute deed of land is given as collateral security 
for a debt, the law does not say it shall be considered as a 
payment of the debt, in direct opposition to the agreement of 
the parties. Such an arrangement is not repugnant to the pro
visions of the law, whatever inconvenience may arise from it, 
and creates no bar to the recovery of the debt. Woodman v. 
fVoodrnan, 3 Green!. 350. 

In Fales v. Reynolds, 14 Maine, 89, the court considered 
the facts as proving that the land was conveyed in satisfaction 
of the debt pro tanto. 

If the defendant had paid the money according to the 
terms of the writing given to him, he would have been enti
tled in equity to a re-conveyance of the land. Whether the 
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reception of the money recovered in this suit by the plaintiffs 
would enlarge the time for performance by the defendant, it is 
not necessary to decide in this action, nor will it become so 
hereafter, for the plaintiffs declare their willingness to re-con
vey the land upon, payment of their debt. 

A default must be entered. 

Cum,INGHHI, Adm'r, versus BATCHELDER. 

In the Judge's instructions to the jury, a remark that, in relation to a position 
taken by one of the parties, he had perceived no evidence in support of that 
position, but still referring it to the jury to settle the case upon the evi
dence, is not such an interference with the province of the jury, as to sus
tain exceptions. 

In an action upon a promissory note, a receipt in full of all demands, giv
en by the plaintiff to the defendant, will, if unexplained or uncontradicted, 
defeat the action. 

AssUMPSIT, upon four promissory notes made to the plain
tiff's intestate by the defendant. 

The defendant read in evidence a paper dated subsequently 
to th~ giving of the notes, and purporting to be a receipt of 
one dollar from the defendant, "in full of all demands," and 
to be signed by the intestate. It was dated l\'Iarch 12, 1847. 

As to the genuineness of the receipt evidence was offered 
by both parties. 

The plaintiff's counsel contended that it was a forgery, 
and also that, if genuine, the jury might well infer, from the 
facts and circumstances in the case, that it was not designed 
by the parties to cut the notes. 

TENNEY, J. instructed the jury that the receipt, by its 
terms, would discharge the notes, if unexplained or uncontra
dicted; - that there was no evidence, that he was aware of, 
to show that said receipt if genuine was not designed to cut 
said notes; and that, if nnexplai11ed or uncontradicted, the 
only question for them to consider, was whether the receipt was 
genuine, or a forgery; and that, if they should find the re
~eipt genuine and unexplained or uncontradicted, they would 
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fiud for the defendant. The verdict was for the defendant, 
and the plaintiff excepted to the above instructions. 

Abbott and Howes, for the plaintiff. 
There was a wrong in that portion of the Judge's address 

to the jury, which instructed them, that he was not aware of 
any evidence to show, that the receipt, if genuine, was not 
designed to cut the notes. The remark had a wrongful tend
ency to withdraw the attention of the jury from the evidence 
as to the genuineness of the paper, and the design for which, 
if genuine, it was given. 

Williarnson, for the defendant. 
There was also, in the case, a motion for a new trial, and 

much evidence was considered by the court upon that ques
tion. Some of that testimony is adverted to in their decision. 
But the exhibit of the evidence on that motion, is not deem
ed necessary for any elucidation of the legal point, if such it 
may be called, which was settled upon the exceptions. 

TENNEY, J. -The receipt offered by the defendant, in full 
of all demands, was denied by the plaintiff to be genuine, 
who contended also, that if genuine, it was designed by 
the parties only as evidence of the discharge 'of the accounts 
of the plaintiff's intestate, upon the settlement of their mutual 
dealin~s, exclusive of notes of hand. The court instructed 
the jury that the receipt would discharge the notes in suit, if 
unexplained or uncontradicted ; that there was not evidence, 
that it was aware of, that the receipt was not designed to dis
charge said notes ; and if unexplained or uncontradicted, 
that the only question for them to consider, was whether the 
receipt was genuine or a forgery ; and that if they should find 
the receipt genuine and unexplained or uncontradicted, their 
verdict would be for the defendant. Upon exceptions taken 
to these instructions, it is contended, that the remark, that the 
court was not aware of any evidence, that the receipt, if 
genuine, was not designed to discharge the note·s, had a tend
ency to withdraw the attention of the jury from the evidence, 
which they should have considered. 
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The natural presumption is in favor of a receipt, and that 
presumption will prevail, till it is displaced by direct proof or 
strong circumstances. And in case of doubtful claims, when 
a compromise takes place and receipts are given as final dis
charges between the parties, upon deliberate cornsideration and 
good faith, there is the greatest reason to uphold them. But 
when there has been no such compromise ; when there has 
been an entire mistake of right, or unobserved comprehen
siveness in the language, reaching beyond the matters under 
settlement, there would be gross injustice, in refusing the 
injured party an equitable relief. The foregoing is :substan
tially the language used by the court, in the case of Jiarnden 
V. Gorden er al. 2 Mason, 541, and is in accordance with 
the law applicable to receipts. 

In the case at bar it is insisted, that the receipt could not 
have been intended to discharge the notes in suit, because 
those notes and also notes held by the defendant again:,t Sher
burn Batchelder were not given up. The language of the re
ceipt is sufficiently broad to embrace notes as well as ac
counts ; and it is not perceived how that which was deemed 
necessary to be the subject of a receipt as it regards the notes, 
should render its design so different from its plain import. It 
was the business of the plaintiff to explain this, in order to 
limit the operation of the written evidence. 

The omission to use this receipt in the trial of this action 
in the District Court, cannot be regarded as evidence, that it 
was intended to apply only to the account. A party may, if 
he chooses withhold his evidence till the trial, which is ex
pected to be final ; and the fact of his doing so, can hardly 
be considered as a circumstance tending to show the design of 
the parties in giving and taking a receipt to be other than that, 
which the receipt would clearly indicate. The introduction 
in the District Court of another receipt of" equivocal date and 
doubtful appearance, and no more comprehensive in its terms, 
could be no evidence to restrict the plain meaning of the one 
in question. 

It could not have been expected, that the defendant, when 
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he called upon the counsel of the plaintiff, known by him to 
be already engaged as such, should have disclosed fully his 
defence ; al!d his omission to do so, is not evidence, that a re
ceipt which he then actually had, was intended by the parties 
to have a restricted effect. 

The statement to the plaintiff's counsel, and afterwards re
peated in writing under oath, on July 12, 1847, "that the es
tate held notes against him, then in suit in the District Court, 
which should be gi~en in set-off to the amount of about two 
hundred and eighty-two dollars, was after he had commenced 
his suit for the recovery of his claim embracing the account, 
to which it is admitted on the part of the plaintiff, the receipt 
did apply, if genuine. It could not have been the defendant's 
design, to give to the receipt the meaning insisted upon, when 
in effect, he was contending for the same result, if the receipt 
was disregarded, to which the parties would come by giving 
it full effect. 

But if the evidence adduced did tend to show that the re
ceipt was not intended by the parties, as a discharge of the 
notes, were the instructions erroneous? The whole instruc
tions are to be considered together, and therefrom it is to be 
determined whether the party taking exceptions has been in
jured. In connection with the remark complained of, the 
jury were instructed to find for the defendant only in the 
event that they should be satisfied that the receipt was genu
ine, and unexplained or uncontradicted. It was for the jury 
to know the evidence introduced, and to judge of its effect, 
and there was a submission to them, by implication at least, 
by language used and twice repeated of the question, whether 
the receipt was explained or contradicted. The remark of 
the Judge, that he was not aware of evidence upon this point, 
could not be treated by the jury as a direction or an intima
tion to them to disregard any of the evidence in the case, 
when it is considered in connection with what precedes, and 
what follows it. 

The question of the genuineness of the receipt was sub
mitted to the jury under all the evidence in the case, some of 
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which came from witnesses called by the defendant, whom 
we cannot doubt were well qualified to judge of such matters; 
and notwithstanding the court might come to a result differing 
from that of the jury, still it is not believed that they so clear
ly erred in their conclusion, as to allow the motion to set 
aside the verdict, to prevail. 

E:cceptions and motion overt'uled. 

GILMAN versus PERKINS. 

The provisions of R. S. ch. 66, requiring staves to be surveyed or culled pre
vious to a sale, apply, not to pine staves made for fish barrels, but only to 
certain descriptions of oak staves. 

An action may be maintained to recover the price of such pine staves sold to 
the defendant, though they were not culled or surveyed. 

AssuMPsrr, for a quantity of pine fish barrel staves. 
The defence was that the sale was illegal and void by the 

R. S. chap. 66, sec. 20, because the staves had not been cull
ed or surveyed. TENNEY, J., ruled that the prohibitions of 
that section of the statute do not apply to staves of this de
scnpt10n. Verdict for plaintiff, and exceptions by defendant. 

liubbard, for the defendant. 

Kelley, for the plaintiff. 

HowARD, J. -The survey, inspection, and admeasurement 
of shingles, clapboards, hoops, staves, boards and other lum
ber, is regulated by the Revised Statutes, chap. 66. The sub
sequent statutory provisions, for the survey of lumber ih par
ticular localities, do not affect the subject under consideration. 
Every town is required to elect at its annual meeting, one or 
more persons to be surveyors of shingles, clapboards, staves 
and hoops; ( sec. 5,) and every town being a port of delivery, 
and where staves and hoops are usually exported, is required 
to choose, annually, two or more suitable persons to be viewers 
and cnllers of staves and hoops ; all of whom are to be duly 
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sworn, sec. 18. In section 12, it is provided that " staves, 
packed for sale or exportation, shall be well and proportionably 
split and of the following dimensions." Then follows a de
scription of the dimensions required for white oak butt staves, 
white oak pipe staves, white or red oak hogshead staves, and 
white or red oak barrel staves. But no mention is made of 
any other variety or description of staves, in that chapter. 
Section 13 refers to the manner of selling and counting, only. 
It is provided in sect. 19, that all staves and hoops, before 
being shippe~ to any place beyond the United States, shall 
first be viewed, culled and surveyed, by one of the officers 
mentioned in the 18th section, and marked, and a proper cer
tificate thereof be given to the master of the vessel in which 
they may be shipped. The provisions of section 20 are, that 
"any person, selling and delivering any boards, plank, timber 
or slit work; or any clapboards, shingles, staves or hoops, or 
shipping off, or attempting to ship off, any of such articles, 
before they are surveyed, measured, viewed or culled, as the 
case may require, shall forfeit two dollars a thousand," &c. 
In these sections are to be found all existing provisions of 
law for the viewing, culling and surveying staves. 

'rhe prohibition, in section 20; applies only to the sale of 
the different sorts of lumber mentioned in the preceding sec
tions, for surveying, measuring, viewing or culling of which, 
rules and dimensions are given. Upon the sale of staves of a 
different description, the statute has not imposed any restric
tion. It will be observed, however, that, although the statute 
is thus limited in its application to particular kinds of staves, 
yet, in reference to other lumber mentioned, its language is 
sufficiently general and comprehensive to embrace all varieties 
of materials of which it may be composed. See Rev. Stat. 
chap. 54, sect. 14, and Act of 1846, chap. 213, respecting fish 
barrels, and lime-casks. 

This suit was brought for the recovery of the value and 
transportation of a quantity of " pine fish barrel stave~." " The 
defendant contended that the sale of the staves was illegal and 
void, under the statute requiring staves to be culled or survey-

VOL. XXXII. 4 l 
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ed, and that the action could not be maintained." (Sect. 19.) 
But the presiding Judge ruled that the statute, referred to, did 
not apply to staves of that description ; and to such ruling, 
the defendant filed exceptions. In the opinion of the court, 
and for the reasons stated, the ruling was correct, and the ex
ceptions must be overruled. The motion to set aside the ver
dict, as being against the evidence at the trial, is not support
ed, and must be also overruled. 

Judgment on tlie verdict. 

HARDY versus AMos SPROWLE, 

~t is a general principle, that a chattel cannot be replevied from one part 
owner by another part owner. 

Personal property belonging to tenant/! in common, and attached as the 
property of one of them, may, upon the application of the other, be deliver
ed by the officer to him, after an appraisal had and bond given, as prescrib
ed in R. S. c. 114, § 65 and 66. 

lt seems, that after a delivery to the applicant, he may rcplevy the property 
even from his co-tenant, if it be taken or detained by him. 

But Held, that though the appraisal has been had, and the bond given, yet 
the delivery, to authorize such a replevin, must have been, not merely a 
formal, but an actual one, giving to the applicant the actual custody of the 
property. 

Until such a delivery, the bond given by the applicant, has not become op
erative. 

REPLEVIN for the schooner Tamerlane, her tackel and ap
parel. 

The evidence was submitted to the court for the ascertain
ment of the facts of the case, and for a judicial decision 
thereupon. To show what the facts were found to be) refer
ence is made to the decision. 

Hubbard, for the plaintiff. 
The defendant was the mere servant of the officer, and as 

such removable at his pleasure; and after removal could have 
no rightful possession of the property. If he persisted in 
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keeping it, after a demand, the officer might maintain an ac
tion against him for it. 21 Pick. 318; 3 Fairf. 328. 

The plaintiff after the property had been appraised, and he 
had given his bond, and after the officer had delivered the 
property to him, succeeded to all the rights, which the officer 
had before the delivery, and became entitled to all the officer's 
remedies to enforce his rights. 

After the delivery, the officer certainly could not replevy 
the property, because the bond in his hands had been substi
tuted for it, and all his rights in it were at an end. The right 
of action was, therefore, with the plaintiff. 

Kelley, for the defendant. 

WELLS, J. - The plaintiff is owner of five-eighths of the 
schooner Tamerlane. The defendant, on the 4th of March, 
1846, sold one half of the schooner to John W. Sprowle, and 
took back a mortgage of the same, to secure the payment of 
the note given for the price. The note was payable in six 
months. By the terms of the mortgage, the condition was 
broken upon a failure to pay the note at its maturity. If the 
mortgager neglects to redeem the property within sixty days 
after the breach of the condition, the title of the mortgagee, 
by our statute, becomes absolute. 

The defendant does not now claim to have owned more than 
three-eighths of the schooner, at the time he sold one half to 
John W. Sprowle, and his interest under the mortgage must 
be limited to the same extent. The parties are therefore the 
owners of the schooner as tenants in common, and the general 
principle of law is, that one tenant in common of a chattel 
cannot maintain replevin against another tenant, because each 
one is entitled to the possession. 

But the defendant, on the 8th of January, 1847, after his 
title under the mortgage had become absolute, by a suit com
menced in his own name against John W. Sprowle, on a note 
other than that secured by the mortgage, caused an attach
ment to be made of three-eighths of the schooner, thus attach
ing his own property. 
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The plaintiff, by virtue of the statute, c. 114, ~ 65 and 66, 
procured an appraisal of the schooner, and gave to the attach
ing officer a bond, and entitled himself as part owner to have 
-it delivered to him, if John W. Sprowle was also to be deem
ed a part owner When the proferty was attached, the officer 
put it into the possession of the defendant as his keeper, and 
on the 15th day of March, 1847, the same day when the bond 
was given, the officer, in the presence of the defendant, who 
was then discharged as keeper, delivered it, as is stated, to the 
plaintiff. But the defendant refused to permit the plaintiff 
to take it, and declared, that neither the plaintiff nor any 
other person should take it out of his possession, and that he 
had a mortgage on it, and had taken possession under the 
same; and within thirty days after judgment in the action 
against John W. Sprowle, as appears by the report of the 
evidence, the defendant delivered the execution to the officer, 
and directed him to demand the property attached, and he did 
so, and it was delivered to him, and he advertised the same 
for sale on the execution, but did not sell it, and it was after
wards sold by the defendant. 

It is not expressly stated of whom the officer made the de
mand, but as it appears, that the schooner remained in the 
possession of the defendant, we understand, the demand was 
made on him, and that the officer had not in fact delivered 
the property to the plaintiff in such manner as to give him the 
control of it, but had allowed it to remain with the defend
ant. 

If it were conceded, that the defendant by causing the 
three-eighths of the schooner to be attached as the property of 
John W. Sprowle, when it was his own, by that act admitted 
John W. Sprowle to l,e a part owner, so as to bring the trans
action thus far within the provisions of the statute, still the 
plaintiff cannot claim the property under the statute, until 
the officer has put him into the actual possession and control 
of it. A merely formal delivery is not sufficient. The actual 
custody of it should have been given by the officer to the 
plaintiff. But instead of that, the officer leaves it with the 
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defendant, and afterwards takes it from him and advertises it 
for sale. Under such circumstances, the bond taken by the 
officer did not become operative, and no action could be main
tained upon it, because he had not entitled himself to retain it, 
by doing substantially what the statute required. 

If he should have dispossessed the defendant, and deliver
ed the property to the plaintiff, but has not done it effectu
ally, the plaintiff's remedy is on him, to recover such dama
ges, as may have arisen from a failure to discharge his official 
duty. But the plaintiff's right to the entire control of the 
property, un1er the statute, was not perfected. He may have 
done enough, to have authorized the officer to have removed 
the property from the custody of the defendant, and delivered 
it to him, but the officer did not so act. All, that is required 
by the statute to confer exclusive possession on the plaintiff, 
has not been done, and he has not acquired under it a right 
to maintain replevin against another part owner. 

Whether the defendant would be precluded by attaching 
his own property, from showing it was his own and the at
tachment thereby void, and that John W. Sprowle was not 
in reality a part owner, it becomes unnecessary to decide. 

According to the agreement of the parties a nonsuit must 
be entered. 

PLUMMER versus STURTEVANT. 

A surveyor of highways haH no authority to subject to a public easement 
any land, not lying within the lines of the road. 

However important to the public it may be, to haYe the water turned off 
from the highway, the sun·eyor has no authority to make a ditch, for that 
purpose, through adjoining improved lands. 

~'or such an act, trespass may be maintained by the owner of the land. 

TRESPASS quare. 
The defendant entered upon the plaintiff's land, and there 

excavated a ditch about fifteen rods long and one to two feet 
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deep, and three to four feet wide. This was done in order to 
turn the water from the highway, where it was flowing from 
the side-hill above. 

The defendant, by brief statement, justified as a surveyor of 
highways. 

The case was submitted to the court for a nonsuit or de-
fault, according to legal rights. 

Dickerson, for the plaintiff. 

Abbott and Howes, for the defendant. 
When a public highway is established, whatever is neces

sary to the proper enjoyment of the easement, passes as inci
dental; and if the ditch, opened by defendant, was necessary 
for the protection of the road ; was dug in the most suitable 
place, or even in a proper place ; was dug no longer, deeper or 
wider than was n,ecessary to effectually carry off the water; 
and no unnecessary injury was done to the plaintiff's close ; 
then this action cannot be maintained. 

The public have an easement in their highways, giving 
them the right to repair, use and protect them, for purposes of 
travel; and if, in making, repairing, using, or protecting them, 
it becomes necessary to overstep the prescribed limits of the 
highway, the right so to do is incidental to the principal right. 
It is a secondary easement arising from the necessity of the 
case, and it is jList as proper and as legal for the public to ex
ercise and enjoy the incidental right or secondary easement as 
it is for them to exercise and enjoy the principal right or ease
ment. Both are acquired by the laying out of the highway, 
and both are paid for in the allowance for damages to the own
er of the soil. 

Wherever a right or power is given, in express terms, all 
other powers and rights necessary to the proper enjoyment of 
those expressly given, are incidental or implied. 

Easements , of whatever kind, are accompanied by such 
secondary easements, as are necessary to the proper enjoyment 
of the principal ones. 5 Mete. 434. 

It is not only a right but a duty, imposed upon highway 
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surveyors, to make all such bridges, culverts and drains, as 
may be necessary to effectually carry off the water, and pro
tect the roads from injury ; and the law, which imposes the 
duty, will protect them in the use of all necessary measures. 
21 Pick. 348; 13 Maine, 255; 3 Salk. 132. 

If the drain was necessary for the preservation of the road, 
necessary to keep it in a safe and suitable condition for travel
ers, and was opened in a suitable place, then the opening of 
it was authorized by positive enactment. Revised Statutes, 
chap. 25, sect. 71. 

The public had a right by prescription to re-open the drain. 
18 Maine, 69. 

The defendant was a public agent. He owed duties as a 
public officer, not only to the town, but to the traveling pub
lic. 'I'he law made it his duty to see that the road was kept 
in a suitable condition. 

'I'he place, where the ditch was made, was the natural 
channel, or place where the water from the side-hill above 
naturally passed off, and if so, the surveyor had a right to re
open it. 

HowARD, J.-The alleged trespass consisted in the defend
ant's entering the plaintiff's enclosure without license, and re
moving a portion of his fences, and ploughing up a strip of 
his land, about fifteen rods in length, and digging a ditch 
through it, from one to two feet deep, and from three to four 
feet wide, for the purpose of conducting off water which flow
ed down an adjacent highway. This ditch conveyed the 
water across the plaintiff's pasture and field, to the land of 
another person, but it drifted and deposited gravel on the 
plaintiff's land, thereby doing damage. 

The defendant pl~aded the general issue, and by a brief 
statement, justified the supposed acts of trespass, as having 
been done "in the lawful discharge of his duty as a highway 
surveyor in the town of Searsmont, in repairing the public 
highway in said town, and opening water-courses to protect said 
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public highway." If the justification be insufficient, the de
fence must fail upon the facts proved, or not disputed. 

The duties of a surveyor of highways are prescribed by 
statute, and his power and authority, in respect to the con
struction and repairs of public roads, are derived wholly from 
statutory prov1s10ns. He may, within his district, remove 
any obstacle, natural or artificial, that obstructs, or is likely to 
obstruct, or render dangerous the passage of any highway or 
town way. R. S. chap. 25, sec. 7 l. "He may also dig for 
stone, gravel or other materials: suitable for making or repair
ing the roads, in any land not planted nor enclosed, and the 
same may remove to any place on the roads in his district, 
where he may judge it necessary." Sec. 72. But he is not 
authorized by law to appropriate the lands of individuals, lying 
without the limits of the roads, and enclosed, to the con
venience or necessities of the public. As a surveyor, the ju
risdiction of the defendant was limited, and confined within 
definite bounds, and btyond that, his official capacity could 
not give him any rights, immunities, or protection, not enjoy
ed by other citizm1s. 

The evidence does not sustain the position, that "the place 
where the ditch was made was the natural channel or place 
where the water from the side-hill above naturally passed off, 
and if so, the surveyor had a right to re-open it." Nor does it 
support the argument, that the public had acquired by prescrip
tion, a right, or an easement, principal or secondary, to turn 
the flow of water from the highway on to the plaintiff's land. 
And it does not appear that such diversion of the water was 
necessary to the enjoyment of the right of way by the pub
lic; although it is proved that the water, when suffered to 
flow down the ditches by the sides of the road, had injured 
it, and that it could be more conveniently directed on to the 
land of the plaintiff, than in any other direction ; and that 
the channel made by the defendant, was suitable for the pur
pose for which it was constructed. But it was not the duty 
of the defendant, and he did not possess the power, to sub
ject the estate of the plaintiff to a servitude to the public in 
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the m.armer attempted. In our opinion his supposed justifica
tion is insufficient, and his attempt to perform a duty has re
sulted in committing a trespass upon the property of the plain
tiff. Damages were assessed by a jury in the District Court, 
for the sum of five dollars, and for that amount, upon the evi
dence before us, the plaintiff is entitled to judgment. 

·MARDEN versus CHASE. 

That rule of the common law is in force in this Stat:e, which holds that a 
bargain and sale of a fee-simple estate, to take effect in juturo, is inoperative 
and void. 

'!'hat result however is not to be admitted, if the deed show a different in
tention, and one which can be carried into effect, without a violation of the 
rules of law. 

A deed showing that the bargainor lived upcn the land, and reserving "the 
• use, occupation and control of it, during the lives of the grantor and his 

wire, for their support and maintenance," shows an int:ent that the reservation 
should be a restricted and qualified one ; extending only to the measure of 
relief which the grantor and wife might actually need for their support and 
maintenance. 

Such a deed therefore is not void, as creating a fee to take effect in juturo. 

WRIT OF ENTRY. 

The trial was before TENNEY; J. 
The demandant introduced a deed of quitclaim to himself 

from Nathaniel Moncey, wherein the premises are described, 
and are also stated to be the farm on which the grantor lived, 
except a reservation to said grantor and his wife, of the use, oc
cupation and control of said premises during their natural lives 
" for their maintenance and support." 

The demandant also introduced an unsealed paper, dated 
September 12, 1847, made by said grantor, after tr.e death of 
his said wife, and prior to the commencement of this suit, as 
follows, viz : -

" I, Nathaniel Moncey, hereby give up all my interest, 
use and control of the Brown lot, so called, to Thomas Mar
den, 2d, it being the same lot deeded to the said Thomas by 

VoL. xxxn 42 
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me ; and in consideration of the control and use of said farm, 
the said Thomas is to provide for my support and main
tenance." 

The tenant showed no title in himself, but contended that 
the action could not be maintained in the name of the demand
ant, and requested the court so to iustrnct the jury. This the 
court declined to do, but, for the purpose of this trial, instruct
ed them that the action was rightly brought in the name of 
the demandant. 

To which instructions, the eounsel for the tenant excepted. 

Abbott and Howes, for the tenant. 
1. A writ of entry can be maintained only by one having 

a present right of entry. Moncey, by the reservation in his 
deed, created for himself a life-estate. 4 Kent's Com. 23, 24; 
2 Devereaux, 411. 

The demandant, then, has no present right of entry or pos
session. His right, if any, is but reversionary. 

2. That life-estate is a realty. 1 Hilliard's Ab. c. 2, <§, 1, 
.5 Ibid. c. 4, ~ 1; R. S. c. 94, ~ 14; and c. 91, ~ 26; Symmes 
v. Drew, 21 Pick. 278; 6 lVIass. 251. 

3. An estate for life can be coJ,Jveyed only by a deed, a 
•sealed instrument. R. S. chap. 91, sec. 26; 4 Mass. 443; 15 
Ver. 479 ; 4 Gilm. 536 ; 19 Maine, 363. 

White and Palmer, for the demandant. 
1. The deed of Moncey clearly shows upon its face, an in

tention to convey a fee on mere condition subseque11t ; that 
is, for him to have the income for a limited time, if needed 
for his support. As to the wife, the condition has been ful
filled. 

No particular collection of words is necessary to create a 
condition. It is to be gathered from the intent of tbe parties. 
Howa,·d v. Turner, 6 Green!. 106; Simonds v. Sirnonds, 3 
Met. 558; Taft v. Morse, 4 Mete. 525; Hayden v. Stough
ton, 5 Pick. 528; Brewer v. Hardy, 22 Pick. 376. 

2. The deed is not to be taken as conveying a fee in futu
ro. If any part of it is to be rejected, it is the reservation. 
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Shep. Touch. 85 ; Stulcely v. Butler, Hobart, 171 ; Lilley v. 
Whitney, Dyer, 27; Goodtitle v. Gibbs, 5 Barn. & Cress. 
709; Shed v. Shed, 3 N. H. 452 ; Thompson v. Gregory, 
4 Johns. 81 ; 2 Black. Com. 164; 3 Bacon's Abr. 383, title 
Grant. 

The deed is good in all its parts. Parties are not to be tak
en to use unmeaning or contradictory terms. It is a settled 
rule that deeds, and parts of them, are never to be declared 
void if by construction they can be made operative. Shep. 
Touch. 82, 83; 2 "Wm. Saunders, 96, note; Pray v. Pierce, 
7 Mass. 381; Russell v. Coffin, 8 Pick. 151; Emery v. Chase, 
5 Greenl. 232; Richardson v. York, 14 Maine, 216. 

The writing of Sept. 12, 1847, is abundant to make the 
deed cnmplete, were it not so without it. It is clearly good 
as a waiver of the condition, and is tantamount at all times to a 
fulfillment of the condition ; and is entirely consistent with 
the idea of a condition subsequent. 

The fulfillment of a condition perfects the deed, and 
makes it complete. 5 Coke's R. 85, Penyman's case. 

It is good as a relinquishment and discharge of the life
estate, if that construction should be upheld. R. S. chap. 91, 
sect. 30. 

TENNEY, J. - 'I'he title relied upon by the demandant is 
under a deed of quitclaim from· Nathaniel Moncey, to him 
and heirs and assigns forever, warranting against all claims, 
which have or may originate in him. After a description of 
the land, which is represented as being the farm on which the 
grantor lives, follows " excepting and reserving to the said 
Nathaniel Moncey the use, occupation and control of the said 
described premises, during the said Nathaniel Moncey's and 
his wife 1\fargrette l\foncey's natural lives, for their maintenance 

and support." 
The tenant introduced no title of evidence in himself, but 

denied, that the demandant could maintain this action, inas
much as the whole premises described were reserved during 
the lives of the grantor and his wife; and that the instrument 
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subsequently executed by the grantor, purporting to cancel 
this reservation, not being under seal, was wholly inoperative 
for the purpose intended. 

If the reservation is as broad in its signification, as i! is con
tended in behalf of the tenant, the deed as one of bargain 
and sale of a fee-simple esta!e, to take effect in futuro, would 
be void. 'l'his result is not to be admitted, if it can be pre
vented by a construction, which will carry into effect the in
tention of the parties, and that their designs shall not be de
feated. So that if a man have two ways to pass lands by 
the common law, and he intended to pass them one way, and 
they will not pass that way, ut res valeat, they may pass the 
other way. Shep. Touch. 82. Upon this principle, a deed 
of lease and release has been holden to be a covenant to stand 
seized to uses, when the consideration was a good one. Doe 
v. Trummer .y al. 2 Wils. 75. A bargain and sale from a pa
rent to a child, to take effect after the death of the parent, has 
been holden to be a covenant to stand seized to the use of the 
parent for hfe, with a vested remainder to the child in fee; 
because, as a bargain and sale, it would have been a ,wnvey
ance of a freehold, in futuro, and therefore void. lYallis v. 
Wallis, 4 Mass. 135 ; Emery v. Chase, 5 Greenl. 23:!. But 
in the present case, it is believed, effect may be given to the 
deed under which the demandant claims, consistently with 
the true intent of the parties, as shown by the deed. and in 
the manner contemplated by them, notwithstanding it is in
artificially drawn. 

If the design of the parties had been, that an entire reser
vation of the whole subject-matter of the deed should be 
made, to continue during the lives of the grantor and his wife 1 

so that the grantee could take nothing at the time of the de
livery, the clause "for their maintenance and support,, would 
be wholly unnecessary. The object of the reservation, be
ing expressed, could not enlarge in the least the meaning. 
But the design may have been to restrict the reservation and 
thereby to give effect to the deed. The land described in the 
deed was that on which the grantor lived. It is manifest, 
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that at the time of the transaction, he depended upon this 
farm as the source from which his support was to be derived. 
By the alienation, he did not intend to expose himself to want 
by the loss of that upon which he so relied for that purpose. 
The security for his wife's support was also intended to be re
tained in the same manner, if she should survive him. It is 
difficult to believe, that it was his expectation or that it was the 
expectation of the grantee, that the grantor was to have the 
exclusive management of the farm, unaided by the grantee, 
during the decrepitude and disease of old age, which might 
have been anticipated before his death ; much less that all the 
burden and care of taking charge of a farm, would devolve 
upon his widow, if she should survive him, when she could 
have no title whatever under a reservation, and when it is con
sidered that the sole purpose expressed, was their support and 
maintenance. Hence the reservation was a qualified one. It 
was to continue so long as the grantor and his wife should 
need support, but no longer ; it was to be for an amount, 
which would be sufficient for the purpose expressed, but to be 
limited thereto. Such is the plain import of the deed, and 
should have the effect intended, if no principle of law is vio
lated thereby. If the. reservation is absolute, without any 
qualification, the deed will be utterly inoperative for every pur
pose. The mode of support provided by the grantor would be 
entirely changed from his manifest design ; the support of his 
wife after his decease, would be from her dower in the farm, 
instead of the whole farm, if the income of the whole should 
be necessary, as he undoubtedly intended. 

The deed may be fairly construed to convey an estate, im
mediately subject to the support of the grantor and his wife, 
during their lives, and incumbered by the right of the grantor 
to the use, occupation and control of the farm, so far as it 
might be necessary to obtain that support. Such right would 
not necessarily extend to an exclusive occupation or control 
of the farm, and would not therefore amount to a reservation 
of a life-estate in it. 

Exceptions overruled. 
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NEWELL versus AYER <S-- al. 

Though the conduct of a juror may, in some respect, be at variance from 
the requirements of the court, yet, if it do not appear that some injury to 
either party could have resulted from it, it is not a sufficient ground to re
quire a new trial. 

A lllESSAGE was sent by the jury to the Judge, that they 
were not likely to agree upon a verdict ; and the officer, under 
direction of the Judge, opened the door and apprised the jury 
that they were called into court. It was then said by one of 
the jury that they could probably agree, and the Judge, on 
being notified of it, recalled the order. While the door was 
thus opened, two of the jurors left the room for a minute or 
two, and then returned, after which a verdict was agreed 
upon. 

For this cause, a motion was made for a new trial. 
The two jurors testified that, their absence was upon a 

needful occasion, and that, while absent, they had no conver
sation with any person. 

WELLS, J., orally. - Where misconduct on the part of ju
rors has been of injury to a party, it is the duty of the court 
to set aside their verdict. It was misce'lnduct in the two jurors 
to leave their room without permission of the court. B11t they 
held no conversation with any one, and it does not appear that 
any injury could have resulted from their act. 

The motion is overruled. 

FuLLER versus KENNEY o/ al. 

If an officer, having a writ for service, offer the summons to the defendant, 
who refuses to receive it, he may rightfully return that he delfrered the 
summons, or he may return the facts specifically, and they will be held as a 
delivery. 

Palmer, for plaintiff. 

Brown, for defendaut. 
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WELLs, J., orally. -The objection is to the sufficiency of 
the service of the writ on one of the defendants, and it comes 
before us on exceptions to the refusal of the court below to dis
miss the action for that cause. This invites the inquiry wheth
er the return of an officer, that be offered a summons to de
fendant, and upon the defendant's refusal to receive it, threw it 
down, discloses a sufficient service. No officer can compel one 
to take from him a summons ; all be can do is to offer it. If 
the law required the service of w_rits to be made by reading 
only, would it be said to be invalid, because that, whe11 the 
officer begun to read, the defendant went off, or turned a deaf 
ear ? In this case the officer might properly have made a re
turn in the usual form, instead of stating specifically what he 
did. If there was any fault, it belonged to the defendant, 
and the loss, if any, must be bis. The court below decided 
rightfully, and the E:rceptions are overruled. 

BAKER versus CARLETON ~- al. 

In a disclosure upon a poor debtor's bond, the father of the debtor, being ob
jected to by the creditor, is incompetent to act as one of the justices of 
the peace and quorum. 

But, if the debtor take the prescribed oath before two such justices, of whom 
his father is one, the damage for the breach of the bond is to be assessed 
under the provisions of the statute of 1848, c. 85. 

DEBT on a poor debtor's relief-bond. 
'l'he debtors took the oath prescribed by the statute before 

two justices of the peace and quorum, one of whom was their 
father. He was selected by them, and was objected to by the 
plaintiff. 

If that proceedin!j constitutes a defence, the plaintiff is to 
be nonsuited. Otherwise the defendant is to be defaulted, 
with damages according to law, to be adjudged by the 
court. 

N. H. Hubbard, for plaintiff. 
One of the justices was interested. Consequently the pro-
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ceedings were invalid, and the plaintiff is entitled to a judg
ment according to the R. S. c. 148, ~ 39, unless he is to be 
restricted by the Act of August 11, 1848. 

The defendants do not bring themselves within the pro
visions of the Act of 1848, they not having "been allowed 
by two justices of the peace and quorum to take," &c. ac
cording to the provisions of the second section of said Act. 

When the statute speaks of "two justices of the peace and 
quorum," it intends such justices as are not disquaLified by 
statute. Bramhall v. Seavey, 28 Maine, 45. 

------ for defendants. 
The bond has been literally complied with. But, if the 

court consider it to have been broken, actual damage only 
can be assessed. R. S. c. 115, ~ 78 ; Daggett v. Bartlett, 
22 Maine, 227; Rider v. Thompson, 23 Maine, 244; Ware 
v. Jackson, 24 Maine, 166. 

In Niel v. Pord, 21 Maine, 440, it was decided, that 
the justices had no jurisdiction. Yet the statute reliev
ed as to damage. The other cases cited are to the same 
effect. 

It was for giving relief in cases like this, that the Act of 
1848 was passed. Call v. Barker, 28 Maine, 319. 

TENNEY, J., orally. - In Bard v. Wood, 30 Maine, 155, 
it was decided that a justice holding the relationship of uncle 
to both of the parties, was disqualified to sit in the hearing of 
the disclosure. The question as to the effect of one of the 
justice's incompetency, has often been before the court; and it 
has been supposed that the statute of 1848, chap. 85, was in
tended to embrace all such cases. 

In this case the bond has been broken, and the damages 
are to be assessed according to the provisions of that statute. 
'I'he only light we have on this subject is furnished by the 
statement :filed in the case, from which it appears, that the 
principal debtors were worthless, and that the oath prescribed 
in Revised Statutes, chap. 148, sect. 28, was administered to 
them. 
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The plaintiff is entitled to judgment for one ce11t damages, 
and one-fourth of a cent costs. 

Defendants defaulted. 

SARAH C. ELWELL versus JONATHAN ELWELL. 

The R. S. c. 89, relating to divorces, is not repealed by the Act of 1849, c. 
116. 

Conduct by one of the parties constituting a cause of divorce, under the R. S. 
c. 89, entitles the other party to a divorce as a matter of right. But under 
the Act of 1849, applications for divorce are addressed only to the discretioii 
of the court. 

Under the Act of 1849, a divorce a vinculo will not be granted for such cause 
only as, under the R. S. c. 89, gave a right to a divorce a inensa et tlwro. 

Tms is a libel for divorce from the bonds of matrimony. 
If in the opinion of the court the libelant is entitled to such 
a divorce, supposing all the facts alleged are proved, then the 
casfl is to stand for trial. If not, the libel is to be dismissed. 

W. Davis, for the libelant. 
1. The statute of 1849, relating to divorces, repeals all that 

portion of the Revised Statutes, relative to causes for divorce. 
For a new statute, covering the whole ground of a former 
statute, repeals it, without any express words to that effect. 
Bartlett v. King, 12 Mass. 545 ; Nichols v. Squire, 5 Pick. 
168; Towle v. Marrett, 3 Greenl. 22. 

2. The statute of 1849, is retrospective in its intended ap
plication. There is no limitation or restriction in its terms. 
Jones v. Jones, 18 Maine, 308. The object in view in its 
enactment, requires this construction. Winslow v. Kimball, 
25 Maine, 493. And prior legislation upon the same sub
ject-matter, leads to the same conclusion. 3 Mass. 21; Stat
utes on this subject of 1821, 1829, 1830, 1835, 1838, 1847 
and 1849. 

But if the statute of 1849 is prospective only, the libel is 

VoL. xxxu. 43 
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still good, for it alleges facts, as existing grounds of com
plaint, at the time it was made. 

TENNEY, J., orally. -This is a petition for a divorce under 
the statute of 1849, c. 116. The libel contains allegations of 
various kinds of ill-treatment on the part of the husband 
towards the wife; such as compelling her to labor out of 
doors, bring in wood, and water; take care of his cattle in 
the winter, during his absence ; and do other things unsuitable 
to female habits and capacities. It is also stated, that he was 
ill-tempered, and abusive to her and her children, and neglect
ed, though abundantly able, to make suitable provision for 
their support. The result was, that the parties separated; 
and the feelings, temper and spirit of the husband are alleged 
to remain so unchanged, that the parties can never live 
together again. All the grievances set forth had existed for a 
long time prior to the statute of 1849. 

On the part of the libelee it is said, that the statute of 
1849 cannot apply to this case, because it was not designed 
to be retrospective in its effect. We have come to a different 
conclusion, in our construction of that statute; and have grant
ed divorces under it, without any reference to the date of the 
causes alleged. 

But it is further contended that, as there is no repealing 
clause in it, the provisions of the Revised Statutes, c. 89, are 
still in force ; and that all cases that come within those pro
visions, must be determined by them. 

We have already decided, ( Motley v. ~Wolley, :n Maine, 490,) 
that the statute of 1849 does not repeal any part of the 89th 
chapter of the Revised Statutes. Under the statute of 1849 
no one can claim a divorce, except as a matter of discretion. 
But under the former statutes, any one coming within their 
provisions may claim a divorce as a matter of rigltt. Both 
statutes are therefore still in force. It is provided in ehapter 
89, 1§, 6, that "a divorce from bed and board may be granted, 
for the cause of extreme cruelty; or whenever the husband 
shall grossly, or wantonly, and cruelly neglect or refuse to 
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provide suitable maintenance for his wife, he being of suffi
cient ability." Such a divorce is not prayed for here, and 
therefore cannot be granted. 

Libel' dismissed. 

ADAMS 4" al. versus HAR~Y 9A al. 

A person, who writes his name upon the back of a promissory note, may be 
held as a promisor jointly with the one who subscribes his name on the face 
of the note. 

AssuMPSIT, upon a promissory note against two defendants 
as joint promisors. The name of one of them was subscribed 
to the note ; the name of the other was written upon the back 
of it. The defendant contended that they were not charge
able as joint promisors. TENNEY, J., before whom the trial 
was had, overruled the defendants' position. The verdict 
was for the plaintiffs, and exceptions were filed. 

Kelley, for the defendants. 
The practice in Massachusetts violates that essential princi

ple, that a contract shall be construed according to the intent 
of the parties. It has been exploded in New York and by 
Judge Story. The English decisions are all against it. If it 
has not been adopted here, it is of importance that it should 
not be. 

One who writes his name on the back of a note, is a back
er, an indorser. He is made a second indorser, the moment 
the payee indorses it, and he ought not to be charged as an 
original promisor. 

Hubbard, for the plaintiff. 

WELLS, J. - Exceptions overruled, and judgment on the 
verdict. 
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GEORGE Woon, in equity, versus "\VmTE 9• al., Ex'rs. 

The equity powers of this court extend to the correction of mistakes in a will. 

,vhere the testator, in the will, has mistaken the christian name of a legatee, 
the error may be corrected, as to its effect, on a Bill in :Equity. 

BILL IN EQ,UITY, alleging that this plaintiff was indebted to 
Nathaniel Wilson upon two notes of hand secured by separate 
mortgages of real estate; one of said notes dated in 1845, 
for $1000, at two per cent. interest, the payment not to be 
called for under ten years; the other dated in 1846, for $175 
in ten years, with annual interest : -

Also further alleging that the last will of said Wilson, which 
has been duly approved, after making certain specific legacies, 
gave and devised all his estates, real and personal, to his exe
cutors, in trust for certain uses, &c., and among the legacies 
was the following : -

" I give to J. Wood of Belfast, the whole amount, principal 
and interest, he may owe me at the time of my decease, 
which is secured to me by mortgage, and I do direct my exe
cutors to release said mortgage forever to the said J. Wood, 
as soon as may be after my decease ;" -

Also further alleging that said bequest was made for the 
benefit of this plaintiff, and that the name "J. ·wood," instead 
of George Wood, was inserted in the will by mistake, &c., 
and that the plaintiff has applied to the executors for a release 
of the mortgage and a surrender of the notes. ·wherefore, &c. 

The answer of the executors, alleges their belief that this 
plaintiff is the person, for whom the said bequest was intend
ed, and that the name of "J. ·wood" was inserted in the will 
by mistake, im,tead of George Wood, &c. ; also that the notes 
are not needed, for payment of any debts or legacies. 

Abstract of evidence as agreed to by parties .. 
Nathaniel Wilson, the testator, died in Boston on the day 

after the execution of his will. Said will was drawn, by his 
directions, by a scrivener, who was a stranger to the names of 
the legatees. At the time it was drawn, said testator was very 
sick. 
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Said complainant married, in 1838, a niece of testator, in 
whose welfare he had taken a deep interest. Friendly rela
tions had continued to exist between testator and complainant 
to the time of his death. 

The money for which the largest note was given was 
loaned by testator to complainant to aid him in purchasing a 
farm, and the money for which the smallest note was given 
was loaned for the purpose of aiding him in purchasing 
another parcel of land, contiguous to the parcel first pur
chased. 

Testator has been absent from Belfast most of the time for 
last twenty years ; his residence there being 'only occa
sional. 

Complainant has received letters from testator when abroad, 
addressed to him as J. Wood. 

'l'estator held no notes, claim, nor mortgage against any 
person by the name of J. Wood, at the time of making his 
will, or at his decease. 

The two parcels described in the two mortgages together 
constitute complainant's farm. 

'!'here are two persons resident in Belfast, known by the 
name of J. Wood, viz. James Wood and Joseph Wood, neither 
of whom ever had any business transaction with said testator 
and neither of whom claims to be the legatee named in the 
will ; no other person resident in town, whose name is the 
same, or resembles it. 

Nothing has ever been paid on either of said notes, nor any 
demand for payment made ; complainant has remained in un
disturbed possession of the mortgaged premises. 

The cause was submitted to the determination of the court 
without argument ; but the following authorities were cited in 
support of the positions that the subject-matter is within the 
jursdiction of the Court, and that the facts disclosed will jus
tify them in proving the decree prayed for. 20 Pick. 368; 
flirnmock o/ al. v. Bixby o/ al. cited with commendation in 
Savings Institution v. Makin, 23 Maine, 373; Tucker o/ 
als. v. Seamen's Aid Society 9• als. ib. 7 Mete. 188; Minot 
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o/ al. v. Boston Asylum, 9"C, ibid, 418; Sutton v. Cole, 3 
Pick. 232. 

WELLS, J., orally. -A question has suggested itself, 
whether the heirs should not be made parties; but we think 
the rightful parties are before the court. ·where, as in this 
case, the executors have control of all the estate, no other 
parties need be introduced. Executors or administrators may 
discharge mortgages and surrender notes. 

The only question then is, whether the bequest can be cor
rected by substituting "George Wood" for J. Wood. 

Courts are often called upon to adjudicate as to devises and 
legacies, when there are several persons of the same name. 
Such cases present a latent ambiguity. 

In this case, the complainant is not of the name, mentioned 
in the will. There is no latent ambiguity. It is a case of mis
description. Can the court inquire who was meant ? There 
is jurisdiction as to mistakes, as well in regard to wills as to 
other matters. The testimony makes it very apparent, that 
there was a mistake in the name, which ought to be corrected, 
and we consider that the power to do it exists in the court. 

Prayer of the bill is allowed. 
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MooR, in Equity, versus VEAZIE 4' al. 

\Vhen all the legal and beneficial interest in the subject-matter of a suit in 
equity has become vested in the plaintiffs, by assignment or otherwise, it is 
not necessary that former proprietors or assignors should join in the suit. 

All the citizens of a country have, by the common law, an inherent right in 
common to navigate its navigable waters. 

That right is not limited to tide waters, but extends also to navigable fresh
water rivers and lakes. 

Of this right the citizens or subjects cannot be deprived, even by the govern
ment itself. 

The common law accorded to the sovereign power the " care, supervision and 
protection" of this common right. 

Upon the power which has this care, supervision and protection of a common 
right, is the duty to regulate its use in such a manner, that it shall be safe 
and convenient. 
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This duty involves the right to remove impediments to that use. 

This State has the right to make improvements in its navigable rivers, for the 
more safe, convenient and useful enjoyment of the common right of navi
gating them. 

To render the common right more beneficial, the State may encourage new 
modes of navigation, and for that purpose may grant an exclusive use, (for 
a term of years,) of the waters in the new mode, as a compensation for the 
skill, expense and risk required for its introduction. 

The constitution of this State invests the Legislature with "full power to make 
and establish all reasonable laws and regulations for the dcfonce and benefit 
of the people, not repugnant to said constitution or that of the United 
States." 

,vhether an enactment is reasonable or for the benefit of the people, this court 
is not authorized to decide. That decision is confided to the Legislature 
alone. 

The power, given to Congress, to regulate commerce with foreign nations and 
among the States, includes the power to regulate na·vigation with foreign na
tions and among the States, and extends both to salt and fresh waters, and 
beyond, as well as within, the ebb and flow of tides. 

It is however restricted to such waters as can be employed in commerce be
tween a State and foreign nations, or some other State. 

It d0es not extend to those waters within a State, from which a vessd cannot 
be navigated to a foreign port or to another State. 

The power given to Congress to regulate commerce with the Indian tribes docs 
not include navigation with the Penobscot Indians, or, as i'.t seems, with any 
of the Indian tribes whatever. 

It is confined to that sort of trade, of which navigation constitutes no part. 

A coasting license, granted to a vessel, plying upon the interior waters, from 
which it could not reach another State or a foreign nation, is unauthorized 
and inoperative. 

The provisions of the Act of July 30, 1846, entitled an Act to promote the 
improvement of the navigation of the Penobscot river, are not repugnant to 
any of the provisions of the constitution of Maine, or of that of the United 
States. 

BILL IN E\lUITY. This is the case in which an injunction 
was ordered, as reported in vol. 31, page 360. It now comes 
up for an adjudication upon the general merits. 

The substance of the bill is presented in the former re
port. 

The following facts were agreed by the parties : ;_ 
Before the passage of the Act set forth in the bill, the 

Penobscot river above Oldtown had never been navigated. 
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Between tide water at Bangor and Oldtown, a distance of eight 
miles, said river is crossed by four dams, and is pot now, 110r 
ever was navigable. There is a railroad from Bangor to Old
town which, since the filing of this bill, has been extended to 
the river at the steamboat landing at Oldtown. Before any 
improvements were made on the river, the plaintiff built the 
steamer, Gov. Neptune, and run her on said river between 
Oldtown and Piscataquis falls, from the 27th day of May, 
1847, till the 8th day of July following, when she was arrest
ed by the drought. In August of that year, the grantees 
under said act commenced making improvements on said river 
below Piscataquis falls, by removing rocks from the channel. 
During that season the sum of eight hundred dollars was ex
pended in said improvements. On the 14th day of October, 
1847, said steamer, Gov. Neptune, re-commenced her trips, 
and continued them until arrested by the ice. On the 27th 
day of November, 1847, said steamer was run over Piscataquis 
falls to a place called Nicketow, about fourteen miles above 
Five Island rips. This was done at a high pitch of water. 
In the spring of 1848, the plaintiff built the steamer Matta
nawcook. On the first day of August she was nm to Lincoln, 
and laid up there till certain obstructions were removed at a 
place, called Mohawk rips, above said Piscataquis falls. In 
August of that year, plaintiff removed some large boulders 
from said rips, which had rendered the passage hazardous at 
all times, and entirely obstructed it for steamboats at all or
dinary st:.1ges of the water. On said rips the plaintiff ex
pended, during said season, three hundred dollars, which was 
the only improvement made that summer on the river, owing 
to the continued high state of the water. In the winter of 
1848, the plaintiff expended at a place called " the Cook" two 
hundred and twenty-five dollars, in removing a ledge under 
contract with said Levi and \V arren R. Young, two of the de
fendants; s.aid "Cook" is within the town of Oldtown, and 
is above Oldtown falls "village'' and "landing." From the 
22d day of August, 1848, to the 2d day of July, 1849, 
said boats were run daily over their respective routes, except 

VoL xx:·11. 44 
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when said river was obstructed by ice. In February and 
March, I 849, the plaintiff built the dams, described in his bill, 
for the purpose of passing his boats down behind some islands 
in said Piscataquis falls. 

Being prevented frorn completiug his dams by ice and 
freshet, he built a railroad from the foot of said islands to the 
head of sa.id falls. Said railroad is two miles in length. 
Since the construction of said railroad, said dams have re
mained without being completed ; said railroad connects the 
steamboit route above said falls with the route below said 
falls, and was built before the filing of the plaintiff's bill. 
Si1-;ce the filing of said bill and the granting of the injunction, 
the plaintiff bas expended, in the bed of said river, in remov
ing rocks and deepening the channel thereof, between Old
town falls and Five Islands rips, between two and three thous
and dollars, and has built, and is now running over the route, 
below said falls, another steamboat, called the Sam Houston, 
and is also now running the Gov. Neptune and Mattanaw
cook. The plaintiff's boats were arrested by the drought on 
the 6th day of July, 1849, and did not re-commence running 
until the 15th of October. The· season of 1849 was a season 
of long continued and unusual drought, and the year 1848, 
a remarkable one, for a long continuance of high water on the 
river. In the periods of ordinary high water, said river was 
passable for boats of the peculiar construction of the plain
tiff's boats, before any improvements were made on the river, 
except at Piscataquis falls and Mohawk rips. These were 
passable for a few days in the year only at a very high stage 
of the water. The removal of a few large boulders in Mohawk 
rips and the digging down of some rock bars have now ren
dered Mohawk rips navigable, when the other sections of the 
river a.re navigable. 

Piscataquis falls can never be made passab1e with safety 
except in a high fresbet, without a large expen~itnre. The 
improvements on the "Cook ". were made to widen and 
straighten the channel, and render it passable at a very high 
stage of the water, when it otherwise would not be passable. 
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The improvements by the plaintiff have been chiefly confin
ed to removing rocks and deepening a channel in the river, 
which channel at some places follows the raft channel, and at 
other places leaves the raft channel. The channel improved 
by the plaintiff, is at places narrow and crooked, and would 
not admit of two boats passing each other going in opposite 
directions. Since the improvements have been made, the 
plaintiff's boats can run on the river with two and one-half 
feet less water than was necessary before they were made. 
Said river is subject to high freshets in the spring, which soon 
subside, and the water falls to a moderate pitch early in the 
season. 

Tjie Penobscot river takes its rise and has its whole course 
in the State of Maine. The draught of plaintiff's boats is 
from twelve to fifteen inches when light, and about two feet 
when loaded. Plaintiff is assignee of said charter property 
and privileges under it, as set forth in the bill. Said steamer, 
Gov. Dana, was built by said Veazie, and run by said Levi 
Young and Warren R. Young, between Oldtown and Piscata
quis falls from the 10th day of May, A. D. 1849, to the grant
ing the injunction. 

The city of Bangor is a port of entry, situate at the head 
of the tide on Penobscot river, and the steamer, Gov. Dana, 
was of burden of forty-six tons, custom house admeasurement, 
and was enrolled and licensed for the coasting trade at said 
port of Bangor. 

The Penobscot tribe of Indians own all the islands in the 
Penobscot river above Oldtown falls, some of which they oc
cupy. Said tribe of Indians always have been, and now are, 
under the jurisdiction and guardianship of this State. 

Moor, plaintiff, pro se, with whom was Kelley. 
That the court has jurisdiction, and that this process is the 

appropriate remedy, are points which have already been set
tled. Moor v. Veazie; 31 Maine, 360. 

The only questions now open are, whether the Act of the 
Legislature is constitutional, and if so, whether the plaintiff 
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has so far complied with its conditions as to entitle him to 
the remedy here sought. 

I. The Act confers powers; sect. 1, 2 and 5. It conveys 
rights ; sect. 4. It imposes obligations; sect. B. 

These are all the essentials of a contract. The Act is, 
therefore, a contract, if the Legislature had jurisdiction of 
the subject-matter. 

The Legislature has power to control the interior waters. 
Const. art. 4, part B, sect. 1 ; R. S. chap. 126, sect. 1 ; Lord 
Hale, de jure maris, chap. 2, prop. B; Spring v. Russell, 7 
Greenl. 27B; 4 Pick. 460 ; 5 Pick. 199 ; 1 Pick. 180. 

The power has been exercised more than two hundred 
years, as may be shown by a multitude of private Acts, 
reaching even to the farthest interior of the State. 

The Legislature is empowered to make all "reasonable" 
laws "for the benefit of the people," not repugnant to the 
constitution of the State or of the United States . 

.. Suppose a canal had been authorized, along the bank of 
the Penobscot river, to be fed from its waters. Such have 
been established in Connecticut, New York, Massachusetts, 
Pennsylvania, &c. Who could doubt the validity of such 
charters? If authorized to canal upon land, much more so, 
in the bed of a public river ; for, in the former case, there 
would be the taking of private property ; in the other, only 
the regulation of a public right. This public right extends to 
waters ,; floatable," though not "navigable," within the rules 
of the common law. 

[The plaintiff here offered a long list of private Acts, passed 
since the formation of this State, which he said were passed 
in the exercise of the legislative power over the interior wa
ters, and as being demonstrative of a correspondent usage. 
He particularly commented upon the Act, giving to Seward 
Porter the exclusive right to navigate the Kennebec river by 
steam.] 

:But we stand not upon usage. "\Ve go to the fountain, the 
common law. I refer especially to the tracts of Lord Hale, 
received as doctrine in this State. 
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As to the use of our rivers, they have always been subject 
to legislative control. What effect upon our bridges, canals, 
booms, dams, mills and a multitude of aquatic rights, would 
resnlt, at this day, from a withdrawal of the power ? 

Neither is the Act in conflict with the constitution of the 
United States. Livingston v. Van Ingen, 9 Johns. 507 ; 
Gibbons v. Ogden, 17 Johns. 488; Ogden v. Gibbons, 4 
Johns. Ch. 150 ; Gibbons v. Ogden, 9 Wheat. 1 ; N. R. S. 
Nav. Co. v. Livingston, 3 Cow. 713; Brown v. Maryland, 
12 Wheat. 419; Wilson v. B. Bank, 2 Peters, 251 ; New 
York v. Miln, 11 Pet. 158; Warren Bridge Case, 11 Pet. 
420; United States v. New Bedford Bridge, l Wood. & 
Minot, 401 ; 7 Howard, 283. 

II. Has the plaintiff, then, so far complied with his char
ter as to be entitled to the remedy here sought ? 

Paine, for the defendants. 
For the purposes of the present trial, that position will not 

be controverted. 

Moor. -The agreed statement of facts admits the defend
ant's interference. The case, then, must be with us, and we 
move that the injunction be made perpetual, both against the 
further use of the defendant's boat, and against injury to our 
improvements, and that a master in chancery be appointed to 
assess the damages. 

A. W. Paine, for defendants. 
I. Plaintiff's charter is void; its enactment not being with

in the power of the Legislature, as granted by the constitu
tion of Maine, art. IV, part third, <§, 1. 

1. Because not "reasonable." 
2. Because not "for the benefit of the people." 
The river was by nature navigable for steamboats, and of 

course free to all. This right, thus common to all citizens, 
the Legislature had no power to take away without a just 
compensation. Improvements merely, of a navigable river, 
to be enjoyed by the maker alone, do not afford a good con
sideration for depriving the citizen of his natural rights ; and 
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any act of the Legislature having that effect, is both unreas
onable and not for the benefit of the people. A.nd where any 
such act jeopards the rights of the citizen, a court of law is 
bound to declare it a nullity. Pierce v. Kimball, 9 G-reenl. 
60. 

It is conceded that the Legislature have the power to grant 
monopolies in the enjoyment of any rights or property, 
brought into existence by the grantees, as in cases of rail
roads, canals, bridges, &c. ; and that they have equal power 
to substitute one right of the citizen for another of similar 
kind, as was the case in Spring v. Russell, and other cases 
cited by plaintiff; and to grant exclusive privileges in all 
cases, where the consideration, received in return by the 
citizen or state, is just and ample; but where vastly impor
tant rights are taken away, without such compensation in re
turn, as is the case here, it is contended, that the act does 
not fall within the constitutional power of the Legislature. 
Cottrell v. Myrick, 3 Fairf. 222; .Bloodgood v. M. o/ H. R. 
R. Co. 18 Wend. 61 ; 2 Kent's Com. ( 5th Ed.)· 3~19 and 
340, and in notes; City of Boston v. Shaw, l Mete. 1.35. 

The private property of one cannot be taken for the pri
vate uses of another in any case. Props. 9'"C. v. Laboree, 2 
Green!. 290. 

II. The charter in question is in violation of the constitu
tion of the U. S. art. 1, ~ 8, clause 3. 

" Commerce" the exclusive power of regulating which is 
vested in Congress, includes navigation, which term embraces 
the vessel, its management and the control of the waters on 
which it moves. Gibbons v. Ogden, 9 Wheat. 189 and 193; 
2 Story's Com. on Con. ~ 1060. 

What is the true criterion or rule for the exercise of this 
power by Congress, is the question now presented. Does the 
power extend to, and embrace navigable waters, sttnated 
wholly within the ~imits of a single State, and not approach
able from the sea ? 

I. It is very clear, that the power is not limited to tide 
waters, or those known, as "navigable" by the common law. 
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And it is equally clear, that it is not limited to such waters as 
are approachable from the sea. On very few of the navigable 
rivers of the country is the limit of tide water co-termin
ous with their navigability; and a vastly important part of the 
navigation of the country is on waters, not by nature ap
proachable from the sea. By adopting these criterions, all the 
commerce of the great lakes, of Lake Champlain, and of the 
Mississippi and tributaries would all be excluded. 

Nor can it be contended that the true criterion is: whether 
the waters divide States, or pass into different States. 'l'he 
Hudson above the line of New Jersey, the Penobscot to Ban
gor and the Kennebec to Augusta, are clearly within the power 
in question. See cases below. 

2. It is contended that the power in question is co-extensive 
with the subject itself; that wherever commerce and naviga
tion, as defined by Congress, exists, there the right to regulate 
it exists also. 

The reason of any particular provision of the constitution 
affords a good rule for its construction. C. J. MARSHALL, in 
12 Wheat. 141. 

Hence the po,ver to regulate importation being given, Con
gress has exclusive power to pass laws regulating the sale of 
imports. Brown v. Maryland, 12 ·wheat. 419. 

Also for the protection of imported goods against thieves. 
C. S. v. Coombs, 12 Pet. 78. 

And for their transportation over land and iunavigable wa
ters. Gibbons v. Ogden, 9 Wheat. 196; Waring v. Clarke, 
5 Howard, 463. 

And also to give the most complete effect to maritime ju
risdiction. U. S. v. Bevans, 3 Wheat. 336. 

3. The coasting trade is an essential part of the commerce 
of the United States, the exclusive power over which is in 
Congress. This embraces all ships and vessels " found trad
ing between district and district, or between different places in 
the same district." Act of 1793, chap. 8, sect. 6; 3 Cow. 
746. 

This "comprehends all navigation within the limits of ev-
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ery State in the Union, so far as it may be, in any r,wnner, 
connected with commerce with foreign nations:, or among the 
several States, or with the Indian tribes." Gibbons v. Ogden, 
9 Wheat. 197. 

The express language of the decree, in that case, includes 
the case at bar. Page 240. 

Neither the language of the statute nor of the court re
quires, that this "connectioni' should be by an uninterrupted 
water communication, but the reason and spirit of the enact
ment equally applies, whether this connection is wholly by 
water, or partly by land. Congress have interfered to regu
late commerce by land in such cases, and the court haYc sanc
tioned such an exercise of power. Gibbons v. Of/den, 9 
Wheat. 196. 

The same reason exists with respect to goods shipped from 
Lincoln over the waters in question, via Bangor to Boston, as 
exists in case of goods shipped at Cbcago, via Albany to the 
same place. In both cases the ,raters passed, form a part of 
the line of connection, by which the commerce of different 
States is carried on. 

4. The action of Congress recognizes the correctness of 
our pos1t10n. The statute of I 838, chap. 191, for secmity of 
the lives of passengers ◊fl board of steamboats, and the addi
tional Act of 1843, chap. 9,i, both embrace all steamboats, 
" transporting passengers in or upon the bays, lakes, rivers or 
other navigable waters of the United States." All steamboats 
wherever plying in the United States, are subject to this law, 
and its constitutionality and binding effect upon such has 
been judicially recognized. Plaintiff's boat is subject to it. 
JVaring v. Clark, 5 Howard, 465. 

The word "navigable" is very clearly not used hem in its 
common law sense, and no definition can be given to the 
term, which would not exclude the waters of the Mississippi 
above the reach of the tide and the whole of the lakes, as well 
as the waters in question. 

The uniform action and decision of Congress and the Su
preme Court has been to include within the power of the 
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former, all waters upon which the coasting trade can be car
ried on in their natural state. The waters in question being 
of that character, it is submitted whether the U. S. have not 
the exclusive power claimed for them. 

I respectfully submit, too, that the suit, if any, should have 
been brought, not in the name of the plainfiff, but in that of 
the Penobscot River Navigation Company, as given in the 
5th section of the plaintiff's charter. 

SHEPLEY, C. J. -The cause, after argument, is submitted 
for decision upon the bill and answers and upon an agreed 
statement of the facts. . 

By virtue of an Act approved on July 30, 1846, the plain
tiff claims the exclusive navigation, by boats propelled by 
steam power, of that part of the Penobscot river above the 
town of Oldtown, so far up as it may be rendered navigable 
for such boats, by virtue of the Act. 

By the first section, William Moor and Daniel Moor, jr., 
their associates and assigns, are authorized to improve the nav
igation of the river above that town ; and for that purpose to 
perform certain acts in the bed of the river. 

By the second section they are authorized to hold land up
on the banks of the river, and to appropriate certain 'property 
of the riparian proprietors, and to flow their lands upon pay
ment of damages. 

The third section declares, that the grant is made upon con-
dition, that they shall within seven years improve the navi-
gation of the river " from Oldtown to Piscataquis falls, and; 
from Piscataquis falls to the foot of the Five Island rips, and1 
shall build aud run over said route a steamboat, and shall 
within seven years build a canal and lock round said fallsi ot 
a railroad to connect the route above with the route below: 
:,aid falls." 

The fourth section grants to them, their associates an<l as
signs, upon performance of the condition " the sole right of 
navigating said river by boats propelled by steam from said 
Oldtown as far up, as they shall render the same na.vigahle'., 
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" for the term of twenty years, from and after the comple
tion of the improvement as provided in the third section of 
the Act." It also prohibits the obstruction of the navigation 
for certain other purposes ; and provides, that boats not propelled 
by steam power, shall be allowed to make use of any locks 
and other improvements upon payment of a reasonable' toli. 

The fifth section authorizes them to become a body cor
porate, by the name of the Penobscot River Navigation Com
pany, with the powers incident to corporations described and 
defined in the seventy-sixth chapter of the Revised Statutes, 
" provided, that they shall at any time during the continu
ance of the grai,t, elect by a vote of a majority in interest, 
and proceed to organize under, and according to the provis
ions of said chapter of the Revised Statutes.'' 

The bill alleges, that the conditions required by the Act 
have been performed, and that the plaintiff has become by as
signment entitled to all the rights and privileges granted by 
the Act. It is admitted, that he " is assignee of said charter, 
property and privileges under it as :iet forth in the bill." 

The objections which have been made to the maintenance 
of the suit, and to the decree prayed for, will be noticed in 
their order. 

1. The jurisdiction of the court was examined upon a 
motion for an injunction pending the suit, and the objection 
made to it, was overruled by an oral opinion, notes of which 
were taken by an intelligent member of the bar, which appear 
to have been published in the Law Reporter, vol. rn, No. 6, 
( see also, 31 Maine 365,) in a manner, that might lead a reader 
to the conclusion, that a maturely considered opinion Iiad 
been drawn in writing. It may not be rn,cful to present 
the reasons in a more perfect manner. 

2. The performance by the grantees and their assignees of 
the conditions required by the third section of the act ; what 
was required by a correct construction of the Act, and how 
far the defendants were entitled to make the objection, were 
noticed in the same oral opinion. As the objection has not 
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been renewed, it may not be useful to enter upon any further 
discussion of these matters. 

3. The right of the plaintiff to maintain the suit in his 
own name, and not in the name of the corporation is for the 
first time denied. 

The law is different as administered. in courts of equity and 
courts of law, respecting parties plaintiff. Courts of equity 
do not so much regard technical difficulties, as they do the 
fuct, that the suit is prosecuted by those, who represent the 
entire legal and beneficial interest to the matter in litigation. 
Hence assignees of all the interest to rights and contracts 
may maintain suits respecting them in courts of equity. 
Whitney v. McKenney, 7 Johns. Ch. 144; Trewthick v. 
Austin, 4 Mason, 41. 

Holders of shares i.n corporate bodies may, under certain 
circumstances, maintain suits against their officers and against 
other shareholders. Gray v. Chaplin, 2 Sim. &, Stu. 267; 
Hichens v. Congreve, 4 Russ. 562. 

But a suit cannot be maintained by all or any portion of 
such shareholders, involving the interest of the corporation, 
unless the corporation itself will be bound by the judgment. 
In this case the plaintiff appears to be the sole assignee and 
owner of the corporate franchise, if such there be, and it 
might be difficult to determine, that the c0rporation would 
not be bound by the judgment, or that it was absolutely es
sential, that the suit should be prosecuted in the corporate 
11ame. It is not, however, necessary to decide this question, 
for the rights and privileges granted do not appear to have be
come vestPd in a body corporate. They were granted to the 
persons named in the Act, and to their associates and assigns, 
and not to a corporation. There is no proof, that they have 
been conveyed to one. 

The plaintiff is admitted to be the sole owner, which is in
consistent. with any other ownership. 

The grantees by the Act are not constituted a body corpo
rate, except upon certain conditions precedent. 'l'he privilege 
of becoming such a body at any future tinie during a contin-
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uance of the grant, is accorded to them. 'I'hey can become 
such a body only, when a majority in interest elect to avail 
themselves of that privilege, and to organize according to the 
provisions of statute, chap. 76. 

There is no proof, that a majority in interest have at any 
time elected to become a corporate body, or that they have 
organized as such according to the provisions of the statute. 
And no proof therefore of the potential existence of such a 
corporation, as that named in the Act. The objection cannot 
prevail. 

4. The provisions of the Act are alleged to be repugnant 
to the provisions of the constitution of this State. 

All the citizens of a country have by the common law a 
right in common to navigate its navigable waters. This is an 
inherent right, of which they cannot be deprived by the sove
reign of any government, based upon an acknowledgment of 
the rights of its citizens. This is in substance the conclusion, 
to which the court came in the case of Williams v. fVilcox 
~ al. 1 Willmore, Wallaston & Hodges, 477, in which the 
right of the British sovereign to destroy a common right of 
navigation in tide waters, was very elaborately investigated 
both by the bench and the bar. The defendants have a right 
in common to the navigation of the Penobscot river ; but the 
proof does not show, that by reason of being riparian proprie
tors or otherwise, they have any rights superior to those of 
other citizens. The right in common. of all the citizens to 
the use of its navigable waters has been established by judi
cial decisions ; and that right is not limited in this State to 
waters, in which the tide ebbs and flows, but is admitted in 
lakes aud fresh water rivers, which are navigable. Berry v. 
Carle, 3 Grecnl. 269; fVadsworth v. Smith, 2 Fairf. 278 ; 
French v. Camp, 18 Maine, 433 ; Brown v. Chadbourne, 
31 Maine, 9. In the province of New Brunswick it was 
fully admitted in snch waters by a decision based upon the 
common law, in the case of Esson v. 1Jfc.Zl1aster, 1 Kerr. 
501. The same doctrine has been admitted in most of the 
States of the Union, either by regarding fresh water rivers as 
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navigable waters, or by regarding them as common ways for 
passage and transportation. Scott v. Willson, 3 N. H. 3Ql ; 
Commonwealth v. Chapin, 5 Pick. 199; Palmer v. Mulli
gan, 3 Caines, 307; Pethin v. Olmstead, 1 Root, Ql7; 
Cason v. Blazer, 2 Binn. 475; Wilson v. Forbes, 2 Dev. 
30; Cox v. The State, 3 Blatch. 193; Bullock v. "Wilson, 
2 Port. 436. 

The common law accorded to the sovereign power, the 
"care, supervision and protection" of this common right of 
navigation in navigable waters, whether fresh or salt. Hale, 
de jure maris, chap. 4, prop. 3. This treatise has been re
ceived with approbation in most of the States as a correct ex
hibition of the law on those subjects, of which it treats. The 
power which has the "care, supervision and protection" of a 
common right, is bound to regulate its use in such manner, 
that it may be safe and convenient. The duty to make the 
use safe and convenient involves the right to remove obstruc
tions, to improve, or to render more safe and convenient the 
waters for the purposes of navigation. The right to improve 
navigable waters is therefore accorded to, and it exists in the 
sovereign power, which is entitled to regulate the use of such 
waters for the purposes of navigation. The common law con
ceded to the sovereign power, the care, supervision, protection, 
regulation and improvement of navigable waters, that no one 
might be molested in the enjoyment of the use of them, or 
debarred of the exercise of his common right. Without regu
lation or without improvement, the enjoyment might be un
safe, inconvenient, or useless. 

When several of the States of this Union, formerly sub
ject to the British sovereignty, severed the ties, that bound 
them to it, their respective citizens became possessed of the 
sovereign power in their States, and entitled to exercise the 
rights over navigable waters, which were formerly vested in 
the British crown. This they could not well do without a del
egation of these rights to some form of government. Having 
formed a State government they yielded the exercise of these 
rights to it, and the State governments thus became rightfully 
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entitled to the care, supervision, protection, regulation, and 
improvement, of the navigable waters within t-he States re
spectively in a manner not inconsistent with the provisions of 
their respective constitutions. These rights, or this power 
they still retain so far, as it has not been granted or delegat
ed to the government of the United States. This State has 
therefore the right to make improvements in its navigable 
rivers and waters ,for the more safe, convenient and useful 
enjoyment of the common right of navigation in them. 

When the people are in the enjoyment of that common right 
in-several different modes, their rights or privileges are not, 
necessarily in any degree impaired or abridged by the intro
duction of another and new mode of using the waters for pas
sage and transportation. The use of the waters in the ac
customed modes may be rendered more safe and convenient 
by the improvements required for the introduction of the new 
mode. If the State may rightfully permit or restrain the in
troduction of a new and particular mode of navigation with
out prejudice to the common right of use in the accustomed 
manner, it may do so upon such terms and conditions, as it 
may judge to be expedient. And may therefore encourage 
its introduction, by a grant of the exclusive use of the waters 
in that mode for a term of years, as a compensation for the 
skill, expense, and risk required for its introduction. This it 
may do without an infringement upon, or a diminution of 
the common right of navigation existing at the time. 

The agreed statement of facts does not show, that the 
navigation of the Penobscot river, in the accustomed man
ner, must necessarily be injured, or that it hrrs in fact been 
injured, or that the rights of the defendants or of any other 
citizen to such use, havfl been impaired or abridged by the 
introduction of a new mode of navigation by tho Act, by boats 
moved by steam. It does not therefore appear, that any 
existing rights have been invaded or diminished by the pas
sage of the Act. 

'rhe right of the State, however, to impair and diminish 
the common right of passage and of transportation, in the 
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accustomed manner, for the purpose of increasing the facili
ties for its more safe, convenient and useful exercise in an
other manner, has been asserted and exercised in most of the 
States; and in many of them, with the sanction of their high
est judicial tribunals. 

Permission has been given to erect dams, which impeded 
the navigation of rivers, to increase the facilities for their 
navigation, by means of canals and locks; and for the use 
of their waters to feed canals not useful for their own navi
gation. To place booms in and across navigable rivers to 
facilitate the floating of logs and lumber. 'fo change the 
channel of rivers, by which the navigation of them, as for
merly enjoyed has been entirely destroyed, to facilitate it in a 
new channel. 

Permission has also been given to erect dams, bridges, 
cause-ways, and other obstructions, impeding the navigation 
not for the purpose of giving greater facilities in another mode, 
but for the promotion of a ,common benefit in a manner en
tirely disconnected with navigation. Such as dams, to create 
a water power for different manufacturing purposes, and to 
control a11cl withdraw the water to supply aq11educts; and 
bridges and cause-ways to facilitate intercourse by land. 
Spring v. Russell, 7 Green!. 273 ; Proprietors of Side Booms 
v. Haskell, idem, 474; Cottrill v. 11fyrick, 3 Fairf. 222; 
Parker v. The Cutler Mill-dam Co. 20 Maine, 353; Leba
non v. Olcott, I N. H. 339; Woods v. The Nashua Manfu. 
Co. 4 N. H. 527; Commonwealth v. Breed, 4 Pick. 460; 
Charles River Bridge v. Warren Bridge, 7 Pick. 445; 
Boston Mill Dam v. Newman, 12 Pick. 467; Mayor of 
Charlestown v. County Commissioners of }J;Jiddlesex, 3 
Mete. 202; Kellogg v. Union Corn. 12 Conn. 7; Enfield 
Toll Bridge Co. v. The Hartford ~· New Haven R. R. Co. 
17 Conn. 40 ; Lansing v. Smith, 8 Cow. 146; The People 
v. The Rensselaer ~ Saratoga R.R. Co. 15 Wend. 113; 
Zimmerman v. The Union Canal Co. I Watts & Sergt. 
346; Susquehanna Canal Co. v. Wright, 9 Watts & Sergt. 
9; Commonwealth v. Fisher, 1 Penns. 462; Monongahela 
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Navigation Co. v. Coons, 6 Watts & Sergt. 101; Gavit v. 
Charnbers, 3 Ham. 495; Hogg v. Zanesville Canal 9• Man. 
Co. 5 Ham. 410; Willson v. The Blackbird Creek Marsh 
Co. 2 Peters, 245 ; The City of Georgetown v. The Alexan
dria Canal Co. 12 Peters, 91 ; United States v. The New 
Bedford Bridge, I Woodb. & Min. 401. 

Many other cases might be cited, as well, if not better, 
suited to illustrate and establish the rightful exercise of such a 
power. 

The provision contained in the constitution, that the Legis
lature " shall have full power to make and establish all reason
able laws and regulations for the defence and benefit of the 
people of this State, not repugnant to this const.itution nor to 
that of the United States" is especially relied upon. 

'l'he argument attempts to prove, that the Act is not a 
reasonable one; that it is not for the benefit of the people ; 
and that it is the right and duty of this court to judge of it in 
both those respects. 

The Legislature must of necessity judge of these matters 
in the first instance. 'rhis court is not authorized to decide 
whether an enactment of the Legislature, which by the con
stitution it is clearly entitled to make, is reasonable or for- the 
benefit of the people. 

The Legislature is expressly authorized to establish inferior 
courts. ]t does establish one. This court cannot decide, that 
it was not reasonable, or for the benefit of the people, that 
such a court or one of such a character should be established. 
To do so would be to violate the constitution and cause a 
conflict between these two departments of the government. 
When the Legislature decidPs, that an Act is reasonable and 
for the benefit of the people, as it does by making the enact
ment under the sanction of an oath to support the constitu
tion, that decision must be conclusive, if the enactment be 
not repugnant to any provision of the constitution, and be not 
made colorably to effect one purpose under the appearance of 
effecting another. 

If the Legislature should authorize private property to be 
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taken ostensibly for public use, when it is apparent by the 
enactment itself, that it was intended to be taken for private 
uses only, it would be the duty of this court, in a case pro
perly presented, to examine and decide upon its character ; 
and it would not be bound by any declaration of the Legis
lature, that the property was taken for public use. But when 
the question is one of expediency merely the decision of the 
Legislature, that it is reasonable and for the benefit of the peo
ple, is conclusive. Spring v. Russell, 7 Greenl. 273; Par
ker v. The Cutler 1Will Darn Co., 20 Maine, 353; Common
wealth v. Breed, 4 Pick. 460; The People v. The Sara
toga and Rensselaer R. R. Co., 15 Wend. 132. The cases 
cited by the counsel for the defendants do not authorize a 
different conclusion. The remark referred to in the case of 
The City of Boston v. Shaw was made respecting a by-law, 
and not respecting a legislative enactment. 

1iVhether it was expedient and in that sense reasonable, and 
for the benefit of the people to grant for sn long a period, the 
exclusive navigation by boats moved by the power of steam, 
of that part of the Penobscot river, to inclnce persons of skill 
to incur the risk to be anticipated by their introduction and 
use, is a question, which this court is not authorized to enter
tain and decide. It does not find any provisiou of the Act to 
be repugnant to any of the provisions of the constitution of 
this State. 

Ii. The provisions of the Act are alleged to be repugnant to 
that clause of the constitution of the United States which de
clares, Congress shall have power "to regulate commerce with 
foreign nations, and among the several States, and with the 
Indian tribes." 

In the consideration of this question it will be admitted, 
that commerce includes navigation, and that the regulation of 
it includes the regulation of navigation, without regard to the 
kind of vessel employed, or the kind of waters, in which- it 
is floated, or the kind of power by which it is moved. And 
without intimating any opinion upon the controverted ques-
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tion, whether Congress has the exclusive po,vcr to regulate 
commerce to the extent of the grant, its exclusive power to do 
so will be admitted, for the consideration of this case. That 
part of the power of Congress to regulate commerce, will only 
be considered which anthorizrs it to regulate navigation. 
The inquiry therefore will be limited to the extent of the 
power of Congress to regulate navigation. The three differ
ent branches of the power to regulate commerce will be sepa
rately considered so far only, as that power extends to the 
regulation of navigation. 

The first gives the power to regulate navigation with for
eign nations. 

The exercise of this power is not limited by the bounds of 
any State. Vessels may be authorized to navigate waters 
within the bounds of a State, and to pass through a State, if' 
it be practicable to do so while employed in this class of com
merce. 'fhe power was conferred without regard to the juris
diction of the States. The limit8 of a State do not constitute 
any portion of the elements, by which the extent of the pow
er is to be ascertained and determined ; nor does the kind of 
waters, in which the ves8el is navigated. The exercise of the 
power is not restricted to waters, in which the tide ebbs and 
flows. There may be commerce and navigation of this class 
upon fresh water lakes and rivers, and to the regulation of 
such navigation the power will extend. 

This exercise of power is however restricted in these and 
in all other waters to the regulation of such navigation as can 
be employed in commerce with foreign nations. It is restrict
ed by the natural limitation existing upon the practical and 
possible use of the waters for purposes 0f commerce with 
foreign nations. If a vessel cannot be navigated from waters 
within a State to a foreign port, the right to regulate the navi
gation upon such waters is not embraced by the terms, by 
which the power is granted. On the other hand when a ves
sel cau be navigated from a port or place, within any of the 
States of the Union, to a foreign port or place, the United 
States may authorize it to navigate those waters, and no law 
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of a State can prevent it. From whatever ports or places 
within any of the States .situate on tide waters, or on fresh 
water rivers or on fresh water lakes, a vessel can be navigated 
to a foreign port or place, there the laws of the United States 
may reach to secure and to protect her right to that naviga
tion. Beyond this, such laws cannot reach for such a purpose. 
Upon waters not included within such limits, whether they be 
salt or fresh, vessels may be navigated without submission to 
the laws of the United States. To their regulation her laws 
do not and cannot extend. Their regulation is one of those 
rights not by this branch of the power conferred upon the 
United States, but is one of those reserved to the States, to be 
exercised by them with the same freedom and to the same ex
tent, as it might have been, if they had never become mem
bers of the Union. The extent, to which the power of Con
gress to regulate navigation has been conferred, and to which 
it may be exclusively exercised, is ascertainable by ascertain
ing the simple fact, whether a vessel can be navigated from a 
port or place within the United States, to a port or place with
in a foreign country. 

The second branch confers the power to regulate naviga
tion "among the several States." 

This power may also be exercised by Congress within the 
jurisdiction of the States, and upon fresh as well as upon 
tide waters with respect to vessels, which can carry on com
merce among the States. Those vessels, and those only 
can be employed in such commerce, which can be navi
gated from some port or place within one State, to some 
port or place within another State. If they cannot be so 
navigated, they cannot be employed in commerce among the 
States. Congress may regulate the navigation of a vessel in 
all waters without regard to their distinguishing character, in 
which a vessel can be navigated from a place in one State to 
a place in another State; and this may include the naviga
tion in waters between different ports or places in the same 
State, because such waters can be used for purposes of nav
igation among the States. Navigation upon the waters of 
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a State, which cannot be thus used, is not comprehended by 
the terms, in which the power is confided to the United 
States. It is subject to regulation only by the laws of the 
State, in which it is employed. 

These rules are subject to a single exception; when a 

river, pond, or small lake, incapable of use for general pur
poses of navigation, constitutes the boundary in whole or in 
part, between the United States and a foreign country, or be
tween different States of the Union, the passage of ferry 
boats and row boats from bank to bank above falls or rapids, 
which wholly obstrnct the passage of vessels by them down 
the current, will afford. no evidence, that the navigation upon 
these waters can be subject to regulation by the power of 
Congress. 

No judicial decision has been noticed, which denies to a 
State the right to regulate the navigation upon its interior 
waters, which cannot be navigated in the manner before 
stated for purposes of commerce with foreign nations or 
among the several States. On the contrary, that right has 
been admitted in those judicial opinions which ha,"e been 
considered to advance the most extensive claims to the regula
tion of commerce and navigation by the United States. 

In the case of Gibbons v. Ogden, 9 Wheat. 191, MAR

SHALL, C. J., observes, "Comprehensive as the word 'among' 
is, it may very properly be restricted to that commerce, 
which concerns more States than one. The phrase is not 
one, which would probably have been selected to indicate 
the completely interior traffick of a State, because it is not 
an apt phrase for that purpose; and the enumeration of the 
particular classes of commerce, to which the power was to 
be extended, would not have been made, had the i;1tention 
been to exte1~d the power to every description. The enum
eration presupposes something not enumerated ; and that some
thing, if we regard the language or the subject of the sentence, 
must be the exclusively internal commerce of a State." When 
speaking of the proper legislation of the States, the opinion 
states, "Inspection laws, quarantine laws, health laws of every 



PENOBSCOT, 1850. 365 

Moor v. Veazie. 

description, as well as laws for regulating the internal commerce 
of a State" are parts of the mass. Again, " If Congress license 
vessels to sail from one port to another in the same State, the 
act is supposed to be necessarily incident to the power ex
pressly granted to Congress, and implies no claim of a direct 
power to regulate the purely internal commerce of a State." 

With all deference it is submitted, that the power last nam
ed need not be claimed, and that it does not accrue as an in
cidental or implied power, that it is expressly granted by being 
necessarily included within the limits, to which the right of 
the United States to regulate commerce extends by the terms 
of the grant; and excluded from the limits, to which the 
right of a State to regulate its internal commerce may ex
tend. 

Mr. JusTICE McLEAN observes, in his opinion in the Passen
ger Cases, 7 How. 283, "Over the navigable waters of a State 
Congress can exercise no commercial power, except as regards 
an intercourse with other States of the Union or foreign coun
tries." "All commercial action within the limits of a State, 
and which does not extend to any other State or foreign 
country is exclusively under State regulation. Congress can 
have no more power to control this, than a State has to regulate 
commerce with foreign nations and among the several States." 

Mr. JusTICE WAYNE, in his opinion in those cases, observes, 
" Those regulations which affect only _the commerce carried 
on within one State, or which refer only to subjects of inter
nal police, are within the powers reserved. 

To Congress is granted the power to regulate commerce 
" with the Indian tribes." 

No judicial opinion is known to have determined1 that this 
branch of commerce included navigation. It was not the 
subject of examination in those cases, which decided, that 
commerce did include navigation." 

The admission, that commerce includes navigation, is not 
intended to include commerce with the Indian tribes. 

The language must have been used with reference to such 
commerce with them as was known to have existed. The 
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treaties made with them before the Union, and the ordinances 
made by Congress under the confederation recognize and pro
vided for trade or traffick with them. But no national, con
ventional or statute law, or ordinance is known to have recog
nized or authorized navigation to be carried on with any In
dian tribe. No vessel, it is believed, had then or has since 
entered or cleared as arriving from, or proceeding to the terri
tory of any such tribe. The grant was made to regulate a 
commerce, which had at the time a well kuown character. 
Hence CHIEF JusTicE MARSHALL, while presenting reasons 
for the conclusion, that the commerce, of which he was speak
ing included navigation, observes, "All America understands, 
and has uniformly understood the word commerce to compre
hend navigation. It was so understood, and must have been 
so understood, when the constitution was framed." Let the 
same rule be applied to ascertain the meaning of commerce 
with the Indian tribes, and it will not he found to include 
navigation, but to inalude trade or traffick in goods and mer
chandize between those tribes and other persons. 

Whatever may be the extent of the power, it cannot be 
construed to autlwrize Congress to regulate navigation upon 
the waters of a State, which cannot be used for purposes 
of commerce with foreign natic,ns, or among the several 
States, without overruling the uniform declarations contained 
in the opinions of the Supreme Court of the United State~, 
that the power to regulate commerce does not authorize the 
regulation of navigation on waters, which cannot be nsed for 
such purposes. 

"The Indian tribes" referred to, were those tribes which 
were in a condition to determine for themselves with whom 
they would have commerce, or in a condition to have Con
gress determine it for them ; and not those small tribes or rem
nants of tribes yet denominated tribes, which had before that 
time and have ever since continued to be under the control 
and guardianship of a State, and were without power to carry 
on commerce or trade, except by permission and under the 
regulation of the State laws. 
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That the Penobscot tribe of Indians were, when the con
stitution of the United States was framed and adopted, un
der the complete control of State laws, and without the 
power to conduct commerce or trade, except by permission of 
a State, will appear by a reference to State enactments. 

So early as the year 1633 the general court of Massachu
setts ordered "that no person whatsoever shall henceforth buy 
any land of any Indian, without license first had and obtain
ed." In 1650 the F'rench, Dutch and other foreigners were 
forbidden to trade with them. In 1657 that Commonwealth 
declared its right to all the fur trade with them, and forbid 
others to trade with them in furs. It had before that time for
bidden the sale to them of gnns, gunpowder, and other muni
tions of war. In 1693 an Act was passed " for the better rule 
and government of the Indians in their several places and 
plantations." 

The first section provided for the appointment of persons "to 
have the inspection and more particular care and government 
of the Indians in their respective plantations;" and these per
sons were authorized to determine pleas betwixt party and 
party, and to punish criminal offences. Such a coursP, of leg
islative control was, it is believed, continued until this State 
was separated from Massachusetts, although contracts denomi
nated treaties were made with them by the State, for the re
linquishment of their title to lands. By the Act of separation 
tli.is State assumed the performance of all the obligations made 
by Massachusetts to the Indian tribes within her jurisdiction; 
and in the year 1821, passed an Act for the regulation of the 
Penobscot and Passamaquoddy tribes of Indians. 

These laws will be ascertained by a reference to the ancient 
charters and statutes of Massachusetts, under the title, Indians. 
Neither the Congress under the confederation, nor the gov
ernment of the United States, appear to have at any time 
exercised any control over, or to have made any contract or 
treaty with the Indians within the jurisdiction of Massachu
setts or of this State. Vide American State Papers, title, In
dian Affairs. 
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By the agreed statement it appears, that the Penobscot tribe 
of Indians "always have been, and now are uuder the juris
diction and guardianship of this State." This tribe cannot 
therefore, be one of those referred to in the constitution of 
the United States. 

The conclusion must be, that commerce with the Indian 
tribes did not include navigation, and if it did, that the Penob
scot tribe was not one of the tribes referred to in the consti
tution. 

It appears frorn the agreed statement of facts, that the boat 
owned and navigated by the defendants, was enrolled and 
licensed for the coasting trade at the port of Bangor. 

This can be of no importance, if she cannot carry on that 
trade. The power of Congress to regulate commerce, can 
neither be enlarged nor diminished by a grant of, or by a re
fusal to grant, a coasting license. Such a license, when re
ceived by a vessel, exclusively and necessarily employed in 
the waters of a State, which cannot be used to carry on com
merce with foreign nations or among the several States is 
wholly inoperative. It would be unauthorized by the laws or 
constitution of the United States. 

It further appears by the agreed statement, that the Act 
granting the exclusive navigation by steam power, does not 
apply to any part of the Penobscot river, which is within eight 
miles of any place, from which a vessel can be navigated to 
a foreign port or to a port in another State. It is limited to 
that part of the river, from which no vessel can proceed and 
pass out of the limits of the State. 

The provisions of the Act are not therefore, repugnant to 
auy provision of the constitution of the United States. 

A decree may be drawn by counsel and entered, to pro
hibit by injunction the defendants from navigating by boats 
propelled by the power of steam that part of the Penobscot 
river, in which a grant is made of the exclusive right of 
navigation in that mode, so long as such exclusive right shall 
continue; and for the r<0.covery of costs. 
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CAPITAL CASE. 

STATE versus JAMES H. SMITH. 

The rule of the common law is in force in this State, that when the death 
of a human being occurs by the act of on .. e, who is in pursuit of an unlawful 
design, without any intention to kill, it will be either murder or man
slaughter, according as the intended offence is a felony or only a mis
demeanor. 

"Whether such intended offence be a felony or a misdemeanor, is not to be 
ascertained by the common law classification of crimes, but by the classifi
cation made in our own statutes, 

Any crime, liable to be punished by imprisonment in the State prison, is a 
felony. It belongs to the class of felonies, although by statute made pun-

VoL. xxxn. 47 
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ishable, in the alternative, either in the State prison, or the county jail, or by 
a fine. 

In an indictment for murder, alleging the act to have been don() with a 
specified instrument, it is not necessary to be proved that: the act was done 
with that particular instrument. It will be sufficient if proved to have been 
done with some other instrument, if the nature of the violence, and the kind 
of death occasioned by it, be the same. 

In an indictment, alleging that a pregnant female was mu:rdered by the de
fendant, by his attempt to procure an abortion, it is not requisite to allege 
that she was qi,ick with child. 

Though such an allegation be inserted, it need not be proved ; for as it 
is no part of the description of the offence, it may be rejectecl as sur
plusage. 

An experienced physician, after having made a post mortem examination of 
the body of a_female, may, as an expert, offer his opinion whether she had 
been pregnant, and what was the cause of her death. 

Upon trial on such an indictment, the prisoner is to be presumed innocent, 
until proved to be guilty. 

In order to a conviction upon such a trial, it is requisite that, in view of 
all the evidence, the jury believe, beyond a reasonable doubt, that the ac
cused is guilty. 

INDICTMENT, for the murder of one Beringera D. Caswell. 
It contained fonr counts. 

The third count charged, in substance, that at, on, &c. Ber
ingera D. Caswell was pregnant and quick with child, and 
that the defendant, intending to procure an abortion, did 
[in a certain described·, mode,] apply to the person of said Ber
ingera a certain [described] metallic instrument, whereby he 
caused her to become sick and to die. 

A witness testified, that he was an experienced medical 
man, and that he made a post rnorteni examination of the 
body. He was then asked by the counsel for the State, 
whether he believed the deceased had been with child, and if 
so, what were his reasons for such belief. This question 
was objected to. But it was allowed, on the ground, that the 
witness was an expert, and he stated his belief that she had 
been pregnant, and described the appearances of the body 
which led to that belief. He was also, against the objection 
of defendant's counsel, allowed to offer his opinion as to the 
cause of her death. 
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Clijford and TVilkinson, were counsel for the defendant. 
Clifford submitted to the consideration of the court the fol

lowing legal position: - Even if the facts are proved as al
leged ; they do not constitute the crime of murder. 

1. It is an ordinance of the common law, now in full force 
in this State, that where death occnrs by the act of one, in 
pursuit of an unlawful design, without any intention to kill, 
it will be either murder or manslaughter, according as the 
intended offence is a felony or only a misdemeanor. 

In this case, it is not pretended there was any intention to 
kill. The government only allege, that the intent was to 
procure an abortion. That offence, at the common law, was 
not a felony. True, our statute has declared that felonies 
shall include all offences, punishable by imprisonment in the 
State prison. It is respectfully submitted whether that ordi
nance can be evaded by a change made by the Legislature, in 
the mere name of an offence. 

2. If the common law ordinance is to be thus modified, the 
causing of an abortion is not, by our statute, made a felony. 
An offence, to be a felony, must be punishable in the State 
prison. But this offence is made punishable, either by impris
onment in the State prison or in the county jail, or by a fine. 

In the construction of statutes, the principle is, that felonies 
shall not be created by implication, and that, " if the language 
be of doubtful import, the doubt shall operate in favorem 
vi tee." 

The causing of an abortion, therefore, is not to be held a 
felony, even by our own statute, and consequently the death 
of Beringera, even if caused as alleged in the indictment, can
not amount to the crime of murder. 

THE COURT, by SHEPLEY, C. J., -
1. The rule, adverted to by counsel, touches those cases of 

homicide only, in which there was no intent to kill, and that 
rule is in force in this State. It was adopted however, with
out any view to perpetuate the ancient classification of offen
ces, but with reference to such graduation of crimes as might 
from time to time obtain in this State. 
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2. By the Revised Statutes, c. 167, ~ 2, any offence, 
which may be punished by imprisonment in the State prison, 
is made a felony. If the offence be one, lfoble to such a 
punishment, it is a felony and its character in that respect does 
not at all depend upon the sentence which a court may pro
nounce. 

The other legal positions, upon which the case was decid
ed, are sufficiently exhibited in the following few particulars 
of the charge given to the jury by 

SHEPLEY, C. J., - Gentlemen of the jury- Upon you, 
in some degree, depends the just administration of the law. 
If you disregard the law, the promises which it makes to the 
citizen, of life, liberty and the pursuit of happiness, become 
unreliable. But happily yonr course is a straight one, fraught 
with no difficulties. With the opinion of others, in the court 
room or out of it, you have nothing to do. If your duty be 
faithfully performed, you can, in no event have cause for 
regret. 

The defendant is to be considered innocent, until his guilt 
be proved. 

Does the evidence satisfy you : -
l, that the body, found in the brook, was that of Berin

g era D. Caswell ; -
2, that she was pregnant, and that the defendant, at her 

desire, had procured an abortion ; -
3, and that, in so doing, he caused her death. 
[The evidence, as applicable to each of these inquiries, was 

fully recapitulated by the Judge.] 
In examining the testimony, it is not requisite that you 

should believe a particular witness beyond all reasonable 
doubt; but it is requisite that, in view of all the testimony, 
you should believe, beyond all reasonable doubt, that the de
fendant is guilty. 

The indictment, in its third count, charges that the deceased 
was quick with child. Whatever allegation is descriptive of 
the offence, must be proved. But if the fact stated be merely 
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in aggravation, so that it may be stricken out, and yet leave 
the offence fully described, it may be rejected as surplusage. 
In order to fix upon the defendant the guilt of the offence 
charged upon him, it is not requisite to be either alleged or 
proved, that the deceased was quick with child. Such an 
allegation is not essential to the description of the offence. 
It is merely in aggravation, and you may disregard it. It is 
alleged in the indictment, that the death was caused by the 
use of a specified metallic instrument. But it is not neces
sary that the proof should show that it was done by that 
particular instrument. It will be sufficient, if proved to have 
been done by some other one, if the nature of the violence 
and the kind of death occasioned by it, be the same. 

Whoever shall unlawfully kill any human being with mal
ice aforethought, either express or implied, shall be deemed 
guilty of murder. 

Whoever shall commit murder with express malice afore
thought, or in perpetrating or attempting to perpetrate any 
crime, punishable with death or imprisonment in the State 
prison for life, or for an unlimited term of years, shall be 
deemed guilty of murder in the first degree. 

Whoever shall commit murder, otherwise than above de
scribed, shall be deemed guilty of murder in the second de
gree. 

For an illustration of murder, in the first degree, suppose 
that a person breaks into your house with a dangerous weapon, 
for the purpose of stealing your money ; that he is detected 
and seized by your son, and that the robber strikes the soil a 
blow by which his life is taken. Now the robber may have 
had no ill-will against your son, and no aforethought purpose 
to kill him; yet, as the crime, which he did intend, and did 
attempt to commit, is punishable by imprisonment in the State 
prison for life, and therefore a felony, the killing would be 
murder in the first degree. 

To illustrate murder in the second degree, we may suppose 
a person should attack another and strike him a mortal blow 
with a deadly weapon; though there be no proof of previous 
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design or ill-will or unkind feelings, yet the law allows the 
malice to be implied ; that is, it allows the inference of a 
heart void of human kindness, depraved and fatally bent on 
mischief. 

Another case of murder in the second degree, and where 
the malice is implied, is when the killing is committed by a 
person, when in the perpetration of a crime, punishable by im
prisonment in the State prison, such crimes being made felo
nies by our statute. As the wilful causing of an abortion is 
"punishable in the State prison," it is a felony; and if, in the 
perpetration of that offence, a killing occurs, the malice, mak
ing it murder in the second degree, may be implied. 

The jury returned a verdict that the defendant was guilty 
of murder in the second degree. After having rendered that 
verdict, the court, at the request of the defendant's counsel, 
and by consent of the prosecuting officer, inquired of the 
jury, before they had left the jury box, whether it was upon 
the third count, that they rendered that verdict. They answer
ed that it was upon the third count, and that they did not 
come to any finding upon either of the other counts. 

Tallman, the Attorney General, by whom the case was ar
gued for the State, then moved for sentence, and the defend
ant was sentenced to suffer imprisonment in the State prison 
for life, agreeably to Rev. Stat. chap. 154, sec. 3. 
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MouLTON versus PowERS, 

,vhere, by the registered title, the divisional line of lands is described to 
be at a mark, a given distance from a monum~nt, and the place of the 
mark is not identified, such given distance may be controlled by other evi
dence as to the locality of the line. 

Of the degree or strength of testimony, necessary for the maintenance of 
an action of trespass quare. cla1,suni. 

TRESPASS quare, for cutting trees on the plaintiff's land. 
The parties owned adjoining lots, and the divisional line was 
in dispute. The defendant's title was acquired and recorded 
in 1809, and his side line was described to be at a mark sixty
seven rods from a monument. The plaintiff's land, subse
quently acquired by him, was bounded upon the said side 
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line. The mark cannot now be found. The lands near the 
border line have never been cultivated. 

The plaintiff introduced proofs, (from trees anciently mark
ed, and from his long continued habit of cutting wood and 
timber on the disputed territory, and from some acquiescences 
and recognitions on the part of the defendant, and from an 
ancient surveying and making of the line, by the ancestors of 
the respective parties,) tending: to show that the locus was 
upon his own side of the true boundary. 

The defendant insisted that the boundary was to be found 
at the end of the sixty-seven rods, and requested the Judge so 
to instruct the jury, but that instruction was refused. 

The defendant's counsel also requested the Judge to in
struct the jury, that, in order to entitle the plaintiff to a 
verdict, they must be satisfied, beyond a reasonable doubt, of 
the defendant's guilt. The Judge declined to give that in
struction, but did instruct, that on the question whether the 
defendant cut any trees, without reference to the place of 
cutting, they must be satisfied that he did cut them; and 
that, on the question whether the trees, so cut, were on the 
plaintiff's side of the division line between the lands of the 
parties, they must believe that the evidence clearly prepon
derated in his favor. The verdict was for the plaintiff: and the 
defendant excepted. 

Appleton and Bourne, for the defendant. 
I. The defendant's title was manifested by the record only. 

The plaintiff, by bounding on him, takes the defendant's re
cord boundary. 

Distances are to govern when the site of the monument is 
unknown. Parole evidence is inadmissible to control the re
cord, where the description is plain. No departure from the 
description of a deed can be allowed, except to conform to its 
boundaries. Ann. Dig. of 1847, page 116; Pride v. Lunt, 
19 Maine, 115; Machias v. Whitney, 16 Maine, 34:J; Hea
ton v. Hodge, 14 Maine, 66; Herrick v. Hopkins, 23 Maine, 
217; 20 Maine, 205; 25 Maim•, 472; 4 Mass. 114; 1:J Pick. 
150 ; 13 Wend. 300; 11 N. H. 485 and 520. 
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A recorded line, referred to in a subsequent deed; is a monu
ment, binding on the grantee. 

2. Where an act of wrong, an act involving criminality, is 
charged, and where the verdict must be either guilty or not 
guilty, the evidence must be sufficient to remove all reason
able doubt. 'l'respass quare is such a case, and the ,onus is 
on the plaintiff. The presumption is in favor of the defend
ant, and a mere preponderance of evidence is not sufficient. 
Full proof is requisite, and full proof is that only, which dis
lodges all reasonable doubt. 1 Starkie on Ev. 478, 543. 

The refusal to give the instruction might lead the Jury 
to think they should find for the plaintiff, without full 
proof 

Where the affirmative of an issue remains doubtful, the 
jury should find for the party holding the negative. 16 Ohio, 
324. 

3. Where a certain train of facts is required to make an 
affirmative, each of those facts must be proved by equal evi
dence. There is no distinction as to the weight of evidence 
required to establish a line, and to establish an invasion 
of it. 

A clear preponderance of testimony, does not necessarily 
differ from a mere preponderance. A jury might be led into 
error by either expression. 

The word preponderance is of unusual occurrence to a jury. 
Its exact import might not be fully understood. Were they 
to understand that, if the statement of four witnesses be op
posed to that of five witnesses, the latter must be believed, 
because they were a majority in number? If so, there would 
be error. 

The charge prescribed different degrees of evidence upon 
the two branches of the case. This was uncalled for. Dis
tinctions in the law of evidence should not be unnecessarily 
multiplied. 1 Green!. on Ev. sect. 4 ; 11 Mete. 463; 5 Mete. 
181 ; 1 Mete. 270. 

D. Goodenow, for the plaintiff. 

VoL. xxxn 48 
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BY THE CouRT, per WELLs, J. -There must be judgment 
on the verdict. 

PATTEN versus LIBBEY. 

In a suit to recover for an injury done to the plaintiff's horse, through the un
skillfulness of the defendant, the expenses of doctoring and taking care of 
it cannot be recovered, unless declared for as special damai1e. 

ExcEPTIONS from the District Court. 
Case. The defendant, by consent of the plaintiff, attempt

ed some treatment of the plaintiff's horse iu order to increase 
its value. The result was unfavorable, and in consequence of 
it the horse died. 

After the injury, the plaintiff sent for a horse-doctor, and 
expended time and money, in attempting a cure. 

The declaration alleged that the horse was lost by the 
want of skill and faithfulness on the part of the defendant, 
and claimed to recover damage therefor. 

The Jndge instructed the jury upon the question of liability 
for unskillfulness, and also, that if they found a verdict for 
the plaintiff the amount to be assessed for him would be 
the " damage sustained by him iu the loss of his horse, and 
that they would be authorized to include, in addition, the 

' amount of expenses properly incurred by the plaintiff in 
sending for a person skilled in disorders of horses, and in the 
care of the horse after the injury until its death." The 
verdict was for the plaintiff. The defendant excepted. 

J. Shepley, for the defendant. 
The instructions are erroneous, because they authorize the 

jury to include in their verdict1 special damages, which are 
not specified in the plaintiff's declaration. Green I. Ev. 2d 
ed. vol. 2, § 254, and notes ; Chitty's PL 10th Am. Ed. p. 
338, and p. 396, and notes ; Furlong v. Polleys o/ al. 30 
Maine, 493. 

Wilkinson and Tapley, for the plaintiff. 
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1. The plaintiff is entitled to an indemnity for the damage 
sustained by the fault of the defendant. In such cases, all 
damages, which are the natural and proximate consequence 
of the wrong, must be included. Longfellow v. Quinby, 
29 Maine, 205 ; 2 Green!. Ev. ~ 268, 253, and 635; Watson 
v. Lisbon Bridge, 14 Maine, 201; Dickinson v. Boyle, 17 
Pick. 79. In actions of tort, the declaration involves not 
only the principal wrong, but its injurious results. 16 Conn. 
200. The expenses in doctoring and taking care of the horse 
were the " natural and proximate consequence of the wrong," 
and " the necessary result of it," and not " special damages." 
An utter neglect of the horse, in its injured condition, would 
have been unnatural and unjustifiable. 

2. The plaintiff was bound to use diligence and faithful
ness in order to reduce the damages which the defendant 
would be held to pay. 7 Greenl. 51 ; 17 Pick. 288; 2 
Greenl. Ev. ~ 261. 

Had not a cure been atternpted, the defendant would have 
justly complained that his rights had been disregarded. 

The want of an allegation of special damage was cured by 
the defendant's neglecting to object to the testimony on that 
point. 

The instructions may have been given in view of the 
waiver by the defendant of an allegation of special dam
age. 2 Greenl. Ev. ~ 254 ; 1 Chitty's Pl. page 399 ; Waite 
v. Maxwell, 5 Pick. 220; Rice v. Bancroft, 11 Pick. 472; 
Curtis~ al. v. Jackson, 13 Mass. 513; Jacobs v. Bangor, 
16 Maine, 187. 

How ARD, J. - The instructions of the Judge of the Dis
trict Court, as to the measure of damages, cannot be sustain
ed. Special damages were not declared for, and, as they 
were not the necessary or inevitable result of the alleged 
wrong, cannot be claimed or recovered in this action. 

Ea:ceptions sustained, verdict set 
aside, and a new trial granted. 
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EMERSON versus NoBLE. 

The penalty for selling prohibitccl liquor, without license, may be incurred, 
although the sale was upon credit, and although the law furnishes to the 
seller no means of enforcing payment for it. 

ExcEPTIONS from the District Court. 
Debt, upon the statute of 1846, chap. 105, to reC'over a 

penalty for a sale by the defendant, of prohibited liquor, with
out license. 

The plaintiff's evidence was in substance, that, at the de
fendant's place of business, one Sargent called upon the defend
ant for a pint of brandy, telling the defendant he had no mon
ey then, but promising to pay for it; and that the defendant 
furnished it, but was never paid for it. 

The Judge ordered a nonsuit. 

Luques, for the plaintiff. 

Wilkinson, for the defendant. 
The facts show no sale, but merely a gift. Act of 1846, 

chap. Q05, sect. 1 and 5 ; Story on Contracts, sect. 778. 
Even if a sale was intended, no sale was effected. 
In order to a sale, there must be payment, or a remedy to 

enforce a payment. No payment was made to the defendant, 
and the law prohibits any suit to recover it. Sect. 10; Com
monwealth v. Thayer, 8 Mete. 525. 

When the plaintiff's evidence could not warrant the jury in 
finding a verdict for him, it is lawful for the fodge to direct a 
nonsuit. Pray v. Garcelon, 17 Maine, 145. 

W ELLs, J. - It is contended on the part of the defendant, 
that the action cannot be sustained, because, as the price of 
the liquor could not be recovered, there was not a contract of 
sale. It is true, that according to the principles of the com
mon law, in a sale of property there must be a valuable con·
sideration, and if it be voluntarily transferred without such 
consideration, it is a gift. 

The price of the liquor sold in violation of law could not 
be recovered, for such recovery is prohibited in express te,ms 
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by the Act of 1846, chap. 205, sect. 10, and if paid, it can be 
recovered back by virtue of the provisions of the eleventh 
section of the same Act. rrhe intention of the Legislature 
must be gathered from the whole Act, not only in relation to 
its provisions generally, but as to the meaning of the words, 
which it employs. The purposA is manifest to inflict a pen
alty upon the sale of liquor without licAnse, and to prohibit a 
recovery of the price when sold on credit. And the statute 
considers a sale as having taken place, although the liquor is 
not paid for on delivery, but by the agreement, payment is to 
be made at a subsequent time. The inability of the seller to 
coerce payment by legal process, does not in contemplation of 
the statute so far change the character of the transaction, as to 
prevent it from being considered a sale. It is not a gift, for 
there is an expectation that the price will be paid. 

The facts stated in the bill of exceptions are sufficient to 
authorize a jury to find a sale of liquor, within the meaning 
of the language used in the statute, and these facts should 
have been rnbmitted to them for their determination. 

The nonsuit is taken c!ff, 
and a new trial granted. 

PowERS versus GowEN . 

. One of the joint makers of a promissory note can maintain no action for 
contribution, unless he has paid upon the note, more than the defendant 
has ; even though there should be other joint makers, who are insolvent. 

ExcEPTIONs from the District Court; ·coLE, J. 
Assumpsit on the money counts. 
Hayes & Cogswell received a note of $4560, payable in 

five years with interest annually, and signed by the plaintiff, and 
the defendant with two other persons, and gave to the signers 
a bond to convey to them a tract of timber land, if the note 
should be paid. They however, in said bond, reserved the 
liberty to operate upon the land, stipulating, that the avails of 
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the operation should be indorsed on the note. 'rhey accord
ingly lumbered on the land, under tnat reservation. Toward 
the interest the plaintiff paid $50, and the defendant paid 
$800. 

The receipts, given by Hayes & Cogswell to the defend
ant for this payment was handed by his counsel to the plain
tijf 's witness and read by the witness in the hearing of the 
Jury. 

The other two signers, after paying toward the interest 
$186,80, in unequal sums, had become insolvent. A further 
amount of interest having accrued, Hayes & Cogswell sued 
this plaintiff alone for it, and recovered therefor an execution 
of $522, 19, and afterwards indorsed upon the same that they 
had received its contents by Powers' share of the lumbering 
operations. The other three signers of the note were each 
entitled to a share of the lumbering equal to what Powers 
was entitled to. 

A nonsuit was ordered and the plaintiff excepted. 
The case was submitted without argument for the plaintiff. 

J. Shepley, for the defendant. 
1. This action is brought for contribution, r on the ground, 

that two of the joint makers of the note had become insol
vent. But the plaintiff had no cause of action against either 
of them. He had paid the least of either of the four makers. 
The receipt on the execution could give no right of action 
against either. It was only an acknowledgment of having 
received from Powers a share of the joint avails of the lum- · 
ber, which share was just equal to what each of the other 
makers were entitled to be allowed. 

2. But, if two of the joint debtors had become insolvent 
and were in arrear, as compared with either this plaintiff or 
this defendant, yet the plaintiff cannot recover against the de
fendant, till he has paid more than the defendant has. But 
the plaintiff has not paid so much as the defendant has. 

3. This action must fail, because the plaintiff has not paid 
so much as his own quarter part of the note. 

Again, unless the whole principal as well as the interest of 
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the note had been paid by Powers, it would not have been of 
any benefit to this defendant, because Hayes &, Cogswell 
were not bound to convey the land, till the last dollar was 
paid to them. 

SHEPLEY, C. J. -This suit appears to have been com
menced by one of the makers of a promissory note against 
another maker for contribution. 

The plaintiff does not appear to have paid so much upon 
the note as the defendant; and the larger portion of what he 
has paid was derived from the common estate, for which the 
note was made in payment. 

Under such circumstances a nonsuit was properly ordered. 
Exceptions overruled. 

STACKPOLE ~ al. versus CuRTis. 

The grant of a "mill site" conveys a water power, together with the right to 
maintain a dam wherever such dam would be suitable for the convenient 
and beneficial appropriation of the water power. 

To establish a prescriptive right of flowing water by a dam for the use of a 
mill, it is not necessary that the dam should have been maintained, for the 
whole period, upon the same spot; it is sufficient, if shown to have been 
maintained upon the same mill site, though removed, from time to time, to 
dijferent places upon such site. 

PROCESS to recover damage for flowing the complainants' 
land by a mill-dam. The respondent pleaded by brief _state
ment, that he and those under whom he claims, had, for 
more than twenty years, maintained a dam upon the same 
"place," upon which stands the dam now complained of, to 
as great a height, &,c. 

Evidence upon that question was submitted to the jury. 
The facts proved, so far as necessary to be presented, appear 

in the opinion given by the court. 
SHEPLEY, C. J. instructed the jury that, if the respondent's 

dam was erected upon the same site, of the ancient dam, (and 
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if, in other respects, the prescription was maintained,) the de
fence was established. 

The verdict was for the respondent. The complainants 
excepted. 

J. Shepley, for the complainants. The pleading was, that 
the dam was erected upon the same place of the ancient dam. 
This allegation it was incumbent upon the respondent to prove. 
1 Green!. Ev.<§, 58, 63, 69, 71; 2 Green!. Ev. <§, 539; 2 Stark. 
Ev. (Boston ed. in 2 vols.) 667; 3 Kent, 547 .. 

The right acquired by prescription extends no further than 
to the extent of the user, out of which the right springs. 

The instruction to the jury was, that the respondent is pro
tected, if his dam was, (not upon the same place, but,) upon 
the same site of the ancient one. The word " site" is of 
broader import than the word "place." It gave to the re
spondent a protection, though his present dam may be at a 
great distance from the former one. We submit that this rul
ing was erroneous. 

Bourne, for the respondent, cited 1 Dane's Ab. 529; Rich
ards v. Squibb, 2 Esp. 26; Cottel v. Luttrel, 4 Co. 86 ; 
King v. Tiffany, 9 Conn. 167; Angell on Water Courses, 
170; Cooper v. Barker, 3 'l'aunt. 99; Cary v. Daniels, 8 
Mete. 467; Branch v. Doane, - Conn. 402; Buddington v. 
Bradley, 16 Conn. 213; Bealy v. Shaw, 6 East, 208; Davis 
v. Brigham, 29 Maine, 402; Hatch v. Dwight, 17 Mass. 
269; 15 Johns. 213, per THOMPSON, C. J.; 13 Johns. 212, 
per PLATT, J. 

Tnere was also a motion for a new trial : -· 
1. Because the verdict was against the evidence given on 

the trial. 
2. Because the verdict was not only without any evidence 

to support it, but was contrary to and against the uncontra
dicted evidence, introduced by the respondent himself at the 
trial. 

3. Because the verdict was against the weight of evidence. 
4. Because the verdict was against law. 
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5. Because the verdict was against the law, as stated to 
the jury by the presiding Judge at the trial. 

SHEPLEY, C. J. - The defence presented was a prescriptive 
right to flow the lands of the complainants. The mill-dam 
and saw-mill of the respondent were not erected at the same 
place, where a former mill-dam and saw-mill owned by Jere
miah Bettes had been erected, by the use of which the pre
scriptive right was alleged to have been acquired. 

The respondent's mill and dam had been erected on 
land formerly owned by Bettes at a place, where Bettes had 
for many years maintained another dam and a grain-mill thirty
one and a half rods below his saw-mill. 

The jury were instructed that it was necessary to maintain 
the prescription, that the respondent's " mill and dam should 
be on the same site with the preceding Bettes dam and 
mill." "If on the same site, and the prescription was other
wise maintained, their verdict should be for the respondent." 

'I'he cases cited by the counsel for the respondent show, 
that the word "site" is used in judicial proceedings, when mills 
and water rights are spoken of, as comprehending a fall of wa
ter suitable for the erection and use of mill-dams and mills. 
Such a fall of water being denominated a mill site, or mill 
seat. The use of the word in this sense is believed to be so 
common, that the jury probably understood, that the word 
was used in the instructions in this sense. 

If used in this sense it is insisted, that the instructions were 
erroneous. 'l'hat the brief statement of the respondent al
leges, that the right to flow was "conveyed to the then own
ers of the dam and mill, then standing on the same place ;" 
and that the prescription must be proved as alleged. 

The grant is alleged to have been made to the owners of a 
mill standing on the same place as the present mill. It is not 
alleged, that they were by the grant restricted to the use of 
the water at one particular place. Nor is it alleged that the 
grant was to flow by a dam standing at a particular place. If a 

VoL XX7n. 49 
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grani be made to a person owning a dam and mill erected at 
a particular place of a right to flow the lands of the grantor, 
the grantee is not necessarily restricted to the use of the water 
at the precise place, where it was used, when the grant was 
made. When thEl grant is made to the owner of a mill with
out words of limitation or restriction, the intention of the par
ties and the true construction of the grant mnst be ascertained 
from the language used and the circumstances or facts exist
ing, when the grant was made. The granlor ·would under
stand, that the grantee desired to have the full use of the 
water for his mill and privilege without being subject to the 
payment of damages for any injury occasioned by the flowing 
of the water upon the adjoining lands ; that the existing dam 
and mill might decay ; that others might be erected; that the 
grantee might be expected to erect them on the mill site then 
used, on the place most convenient and useful. He could not 
be expected to anticipate, that the grantee would erect a dam 
and mill on a different mill site and claim a right to flow the 
water for the use of such a mill. 

It would be reasonable to conclude, that it was the inten
tion of the parties, that the grantee might cause the water to 
be flowed npnn the lands of the grantor to the extent of the 
grant for the use of mills upon that mill site' at any place most 
convenient and useful. 

If the right to use the water in this case be regarded as ac
quired by the exercise of rights, adverse to those of the owner 
of the land, the person, who caused the water to be flowed, 
cannot be supposed to have asserted a right more restricted 
than he would have obtained by an unrestricted grant. He 
should be regarded as asserting a right co-extensive with his 
necessities. It being necessary for the profitable use of his 
water-fall or water power to cause the water to fl.ow upon the 
lands of others, the just inference is, that he asserted the 
right to flow, to enable him to make use of that water-fall or 
water power. 

It accordingly aprears from the cases cited1 as well as from 
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other decided cases, that a prescriptive right to cause water to 
be flowed, has not been regarded as appurtenant to a mill or 
dam erected in one particular place on a water-Jall, but as ap
purtenant to the water privileges or water power, which can
not be used without occasioning the water to be fl.owed. 

If one grant to the owner of a water-fall the right to fl.ow 
his lands to a certain extent, it cannot be material to him, 
whether the fl.owing be occasioned by a dam erected some 
rods higher or lower upon that water-fall. 

Prescription being founded upon the presumption of grant, 
should be regulated by such a construction as the grant would 
receive. 

The counsel for the complainants contend, that the testimo
ny proved, that there were two separate and distinct mill sites. 
One used for the grain-mill and dam, which could be, and 
was used without causing the water to fl.ow upon the adjoin
ing lands; and another used for the saw-mill and dam, which 
was not used without causing the water to fl.ow upon the ad
joining lands to some extent. Such does appear to have been 
the state of facts, while both those mills were used. It is also 
true, that both were owned by the same person, the grain
mill being used only when it could be by water first used for 
the saw-mill. 

The jury might be authorized by the testimony to con
clude, that the grain-mill could not be used to advantage, if 
the water had not been flowed and preserved by the dam 
erected at the saw-mill. 'rhe grain-mill would then become 
dependent upon the flow of the water for its profitable use, 
and the water privilege would become substantially one, al
though used for the working of different kinds of mills. 

There may be several mills upon one water-fall or mill site, 
all derivi,1g their motive power from the same head of water, 
while the water is used for some of them upon a lower level 
than for others. 

The grain-mill appears in this case to have been removed, 
because it was of little or no value. 'I'his, with other testi-
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mony, might induce the jury to conclude, that there was but 
one mill site or place for a mill upon that watet· fall; and that 
water for the working of one mill only could be supplied hy 
the stream. 

The language used in some of the deeds of conveyance 
speaks of "mill privileges," "Fletcher's millsn and "Fletch
er's two saw-mills," but this language has reference in part to 
another ancient saw-mill, which once existed further down 
the stream than the grain-mill ; and it does not materially 
affect the question submitted to the jury, whether the exist
ing saw-mill and dam were erected upon the same site as the 
former saw-mill and dam owned by Bettes. 

Under such circumstances the court does not perceive, that 
the jury must have acted under some improper bias or in
fluence in coming to their conclusion. 

E.xceptions and motion overruled. 

ANDREWS versus ,v HITE. 

The traveling from place to place, though within the same town, for the purfose 
of vending goods, wares and merchandize, without having obtained license 
therefor, is a violation of the statutes of 1846, c. 200, and of 1848, c. 63, 

ExcEPTiciNs from the District Court, COLE, J. 
Debt, to recover a penalty, upon the charge, that the de

fendant, at Biddeford, did presume to travel, and did travel 
from place to place for the purpose of vending goods, wares, 
&c. without license. 

The defendant contended, that the penalty is not incurred 
by traveling for snch pnrpose in a single town. But the 
Judge instructed the jury, that traveling from place to place 
in the same town, in the manner and for the purposes describ
ed in the declaration, would be a violation of the statute. 

The defendant excepted. 

Leland, for the defendant. 
"From place to place," in the statute, means ,; from a place 



YORK, 1851. 389 

Andrews v. White. 

in one town to a place in another." And yet the declaration 
alleges the defendant's acts to have been all done in one town, 
Biddeford. 

The declaration was defective in its description of places. 
They may have all been in one house. 
It was error in the Judge to refer the jury to the declara

tion in the writ. 

Goodwin, for the plaintiff. 

How ARD, J. -The plaintiff declared for a forfeiture, al
leged to have been incurred by the defendant by traveling 
"from place to place," in the town of Biddeford in this State, 
" for the purpose of vending sundry goods1 wares and mer
chandize, without having obtained any license therefor," con
trary to the provisions of the statutes of 1846, c. 200, and of 
1848, c. 63, relating to hawkers and pedlers. The question 
presented by the exceptions is, whether traveling " from place 
to place" in the same town, in the manner, and for the pur
poses mentioned in the declaration, would constitute a viola
tion of these statutes. The Judge of the District Court in
structed the jury1 that it would constitute such violation. 

It has been decided, that the phrase "from place to place," 
in statutes conferring jurisdiction for the location of high
ways, authorized their establishment from one place in a town 
to another place in the same town. Commonwealth v. Cam
bridge, 7 Mass. 158; New Vineyard v. Somerset, 15 Maine, 
21; Vassalborough v. County Commissioners of Kennebec, 
19 Maine, 338; Harness v. County Commissioners of Wal
do, 26 Maine, 353 ; Windham v. County Commissioners oj 
Cumberland, 26 Maine, 406. 

The statutes, "in relation to hawkers and pedlers/" appear 
to have been drawn with special intent to extend their prohi
bitions equally throughout the State. If the phrase " from 
town to town/' only, had been used, the business of peddling 
could have been successfully prosecuted, perhaps, within cities, 
villages and populous towns, and in large tracts of territory 
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unincorporated, without restriction, but by the use of the 
phrase " from place to place," after the phrase "from town to 
town," the object of the Legislature would seem to have been 
effected, and the prohibitions made so general and definite as 
to affect the traffic in all parts of the State. Wherever, there
fore, a person can travel in the State, for the purpose of vend
ing goods, wares and merchandize within the prohibition, 
there he may incur the penalty provided by statute. 

The exceptions to the charge of the Justice of the District 
Court, and to his refusals to rule as requested, must be over
ruled. 

LITTLEFIELD versus GETCHELL. 

Declarations of a party, made more than two years prior to a conveyance of 
land to him, and having no connexion with it, are not admissible as evi
dence to prove fraud in the conveyance. 

If the owner of land have released the covenants in the deed of his grantor, 
no action can be maintained thereon by any subsequent assignee of the land, 

In order to protect the grantor against such an action, it is not necessary that 
the release be recorded. 

WRIT OF ENTRY. - The demandant conveyed the premises 
by a conditional deed to Jos. L. Getchell, who afterwards con
veyed the same by warranty deed to the tenant in 1842. The 
demandant, in 1848, re-entered for condition broken. 

The tenant introduces a deed of release made by the de
mandant to him in 1845, purporting to be in consideration of 
one dollar. The demandant contends that this release was 
fraudulently obtained, and offered a witness to prove that the 
tenant, when purchasing the land of Joseph, in 1842, offered 
to the demandaut $100 for such a release. This testimony 
"Was excluded, by TENNEY, J., presiding. 

The tenant having released said Joseph "from all the cov
enants" in his said deed, introduced him, (against the demand-
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ant's objection on the ground of interest,) and examined him 
as a witness. 

The verdict was for the tenant, and exceptions were filed 
by the demandant. 

Gooden,ow and Appleton, for the demandant. 
1. 'l'he ,rejected testimony was admissible. It tended to 

show the tenant's knowledge and participation in the fraud. 1 
Pick. 351; 2 Pick. 184; 16 Mass. 384; ] Story's Eq. 194, 
c. 6, ~ 186, 197, 218, 222, 308,310,311, 315. 

2. Joseph L. Getchell was not made a competent witness 
by the release. He had an interest to avoid liabilities on his 
covenants to those who might purchase the land from the 
tenant. The fact, that a verdict cannot be used in evidence, 
is not a universal test of competency. In the case of Bow
rnan v. Whittemore, 1 Mass. 242, the opinion of SEDGWICK 
is the better law. 3 Greenl. 462; 6 Green!. 368 and cases 
there cited ; 14 Maine, 30 ; 4 Mass. 1353; 5 Mass. 144 ; 20 
Maine, 307 ; 6 Maine, 457 ; 29 Maine, 530; Green!. Ev. ~ 
386. 

Leland, for the tenant. 

SHEPLEY, C. J. - The demandant being the owner convey
ed the premises, containing about two acres of land with a 
dwelling house thereon, with other lands to Joseph L. Getch
ell, on May 9, 1842, by a conditional deed; who conveyed 
the same to the tenant on August 15, 1842. 

On February 15, 1845, the demandant released to the ten
ant all right, title and interest in the premises demanded, and 
in another lot containing about twenty acres. This convey
ance is alleged to have been obtained by fraud. 

It appears that Joseph L. Getchell desired to sell the lot last 
named to the tenant, who was unwilling to purchase it, un
less he could obtain a confirmation of his title to the lot first 
named. 

The demandant proposed to prove, that the tenant at the 
time, when he purchased the lot first named, "offered to pay 
the sum of $100, if the demandant would release to him the 
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condition in his deed to Joseph L. Getchell as to the house, 
and that the demandant refnsed to do it." This proposed 
testimony was not received ; and its exclusion consti
tutes the first cause of complaint. It could have proved 
only, what sum the tenant was willing to have paid in the 
year 1842, to make his title perfect. The circumstances 
might have materially altered before he made the purchase 
in 1845. 

Declarations made between two and three years before the 
fraud was alleged to have been committed, and having no 
connexion with the last conveyance, could have no proper ten
dency to prove, that it had been obtained by fraud ; and they 
might well be excluded. 

Although Joseph L. Getchell had received a full release of 
the covenants contained in his deed to the tenant, his compe
tency to testify as a witness for the tenant was denied; and 
his testimony was received. 

It is insisted, that he would still be liable on his cove
nants, which would run with the land, to any future grantee 
of the tenant. 

·when the tenant executed that release he was the own
er of the land, and he alone was entitled to the benefit of 
those covenants. He therefore could legally discharge the 
witness of their burthen. 

The registry of conveyances was designed to exhibit the 
titles to real estate ; not the rights of action, which gran
tees might acquire by the covenants contained in the deeds of 
conveyance. 

The deeds of defeasance required to be recorded, by statute 
chap. 91, sect. 27, are such as operate upon the title to real es
tate ; not such as operate only upon covenants, upon which 
personal actions may be maintained. 

Purchasers are not entitled to regard the registry as afford
ing information respecting their rights of action on covenants 
contained in the deeds recorded. 

In the case of Chase v. Weston, 12 N. IL 413, the re-
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lease of covenants running with the land decided to be inef
fectual was made by one, who had previously conveyed the 
estate. 

E 1:ceptions overruled. 

VoL. xxxn. 50 
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EzRA C. ANDREWS versus SENTER. 

A party, for whose benefit a condition subsequent is attached to a devise of 
real estate, being in possession, at the time of a breach, is presumed to hold 
for the purpose of enforcing the forfeiture. 

Such party may waive the forfeiture. 

· Acts, inconsistent with the claim of forfeiture, may sufficiently evidence such 
waiver. 

Several lots of land, belonging to a non-resident proprietor, were by the asses
sors inventoried and valued separately. They were taxed, not in separate 
sums, but in an aggregate sum ; and were by the collector advertised as sep
arate lots, specifying a tax upon each ; - Held, that a sale of them all, in 

solido, for a gross sum, for payment of the tax, conveyeu no title. 

In tax ;sales under the Act of 1826, chap. 337, unless the collector "record 
and return to the treasurer, his particular doings" within thirty days, as re
quired by the 8th section, the sale is void. 

So also it is void, unless the return designate or describe the land solJ. 
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WRIT OF ENTRY, for a lot of land in Portland. 
Andrew S. Marwick owned the demanded premises, and by 

his will: approved in 1833, devised the same to his wife, Eliz
abeth, upon condition that she should support his mother, Mrs. 
Lydia Marwick, ( who was his heir-at-law,) in a comfortable 
and suitable manner. The demandant derives title under a con
veyance from said Elizabeth, made in 1834. This title is 
contested upon the alleged ground that the support, secured to 
Lydia by the condition of the will, was not furnished, where
by the land was forfeited to her. She died in 1844. The 
tenant makes title by a conveyance from her heirs-at-law, 
dated in 184 9. In 1850 he entered for condition broken. 
Upon the question of forfeiture, there was much evidence, 
and it was submitted to the consideration of the court, in 
whose estimation it proved that the condition in the will had 
not been performed. Whether Lydia took the requisite meas
ures, by entry or otherwise, to perfect a forfeiture, or whether 
she waived the delinquencies, as to her support, became a ma
terial inquiry. 

The tenant, also claims title to the land by a deed to him 
from one Jones, to whom it was deeded by the collector, upon 
a sale for the payment of taxes, of the year 1841. 

In that year, the inventory and valuation of the demand
ant's non-resident land, was as follows : -

Ezra C. Andrews of Boston, 
House, Spring Street, $150. - do., Munjoy, $200. 

In the "tax book, the entry was -

Amount of Estates. 
$350 

" Ezra C. Andrews. - Tax on estates, $3,85." 
The description in the collector's advertisement was; -

Names of non-residents. I Description af prop. I Value. I Tax. I Am't of tax due. 

Ezra C. Andrews, 1841. I House, Spring St. I $150 I $1,651 
Ezra C. Andrews, 1841. House, Munjoy. 200 2,20 $3,85 

The collector made to the treasurer a written return of the 
sale, in the following form, bearing date more than thirty days 
after the sale. 

List of real estate sold for taxes, June 28, 1843. 

Who taxed to. Who bought. I Amount tax. I Amount cost. 
Ezra C. Andrews. I Henry Jones. I $3,85 I $2,61 
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Fox, for the demandant. 
Lydia Marwick, for whose benefit the condition in the will 

was inserted, was satisfied with the support furnished her, and 
waived any further support than such as she received from the 
demandant ; the tenant, therefore, cannot take advantage of 
the breach. 1 Hilliard's Real Prop. 369 ; Greenl. Cruise, title 
XIII. Estate on Cond. 47; 1 Conn. 79. 

She was the heir at law of the devisee, and could alone en
ter for breach. 2 N. H. 120; Marwick v. Andrews, 25 Maine, 
530. 

The persons who were the heirs of Andrew S. Marwick, at 
the time of the breach of the condition, can alone enter; and 
if they do not, but waive the entry, their heirs acquire no 
right ; it is such a chose in action, as does not pass by 
descent. When once waived by a party entitled to the right, 
it is gone forever. 

The tax title was void; because no return or record was 
made according to the requirements of the statute of March 
6, 1826. Shimmin v. Inman, 26 Maine, 233. 

It was the duty of the collector to record and return to the 
treasurer " his particular doings in the sale within 30 days." 

The two pieces of land should have been sold separately, 
each for its own tax ; and not together, for the whole amount 
of both taxes. Hayden v. Foster, 13 Pick. 492 ; Walling
ford v. Fiske, 24 Maine, 390; 111oulton v. Blaisdell, 24 
Maine) 284. 

Rand, for the tenant. 
A. S. Marwick devised the demanded premises to his wife 

on condition. Marwick v. Andrews, 25 Maine, 525. 
The evidence shows that the condition was not complied 

with. 
Lydia Marwick, the heir-at-law of Andrew, was always in 

possession of demanded premises ; and where the person, en
titled to take advantage of the breach of condition, is already 
in possession, a formal entry is not necessary. 

Hence the estate, upon the forfeiture, vested in her. Ham
ilton v. Elliot, 5 S. & R. 375; L. 9'" K. Bank v. Drummond, 
5 Mass. 321 ; Frost v. Butler, 7 Greenl. 229. 
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But if no forfeiture, yet by the tax sale, the title is in the 
tenant. 

By Stat. 1831, chap. 50 I, it is sufficient to produce in 
evidence:-

1. Collector's deed recorded. 
2. Assessments signed by assessors. 
3. Warrant of assessors to collector. 
4. Proof that collector complied with the law in advertising 

and selling. 
Such evidence is made conclusive, and it was all furnished 

in this case. 

SHEPLEY, C. J. -The devise of this estate by Andrew 
Scott Marwick to his wife Elizabeth, was decided in the case 
of Marwick v. Andrews, 25 Maine, 525, to have been upon 
condition subsequent ; and that her title was liable to be de
feated by an omission to perform the duties required by the 
condition. Whether the devise be regarded as imposing upon 
the devisee a personal trust or not, the testimony proves, that 
there has not been a performance of the condition by the 
devisee or her grantee. 

Lydia Marwick, for whose use the condition was to be per
formed, was the heir-at-law of the testator, and she occu
pied the premises to the time of her decease. It is therefore 
insisted, that no formal entry was required of her to create a 
forfeiture of the estate. 

The law will presume, that a person, who cannot make a 
formal entry upon the estate of another for condition broken, 
because he is already in possession, intends' to hold possession 
to enforce all his legal rights, unless there be some indication, 
that such was not his intention, by which the presumption of 
law may be rebutted. 

When the facts disclosed are inconsistent with a claim to 
hold for condition broken, the presumption will be rebutted, 
or the person entitled to make an entry will be considered as 
having waived a performanee of the condition. Forfeitures 
are not favored by the law; and any acts of the party entitled 
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to cause a forfeiture, clearly inconsistent with a claim to be 
the owner of the estate by forfeiture, must be regarded as 
proof, that performance of the condition was not intended 
to be enforced for the purpose of creating a forfeiture. 

Lydia Marwick appears to have died in the month of 
March, 1844. Although she had not been supported in the 
manner required as a condition of the devise, she had con
tinued to receive from those, who claimed to be the owners 
of the estate under the devise, assistance and a partial sup
port, until nearly, if not quite to the close of life. 

When the demandant was notified in the month of Novem
ber, 1841, by some of her relatives, that she was poor and 
destitute, he replied, that he had paid as much for her sup
port, as the land was worth. It appears from the testimony 
of Charles Blake, that he, at the request of the demandant, 
furnished her with bread, meat, and wood, whenever she call
ed for them, from December 13, 1841, to June 6, 1843; and 
yet she appears to have been in the alms-house from March 
8, to May l, 1843. She appears to have been supplied with 
sm~h articles as she called for, from the provision and grocery 
store of James Stetson, and from a store kept by the demand
ant during the year 1842. 

She appears to have informed Doct. John W[errill three or 
four weeks before her decease, that Mr. Blake supplied her by 
demandant's request with what she wanted. 

This continued reception of supplies from the demandant, 
as owner of the estate, was wholly inconsistent with a claim 
on her own part to be the owner of it, and with a denial of 
the rights of the demandaut as owner. 

The legal presumption, that she was holding the estate as 
forfeited is rebutted by the proof; and she must be regarded 
as having omitted to claim it as forfeited, or as haviug waived 
a more perfect performance of the condition. 

In the case of Frost v. B utle;, 7 Greenl. 225, a rnceptiou 
of part of the produce of the farm was not regarded as a 
waiver, only because the person claiming a forfeiture would 
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be entitled to receive it consistently with his claim to hold 
the estate for condition broken. 

The formal entry for condition broken made by the tenant 
in the month of January, 1850, nearly six years after the de
cease of the person, for whose benefit the condition was in
serted, can have no effect upon the rights of the parties. 

The tenant presents a conveyance made by a collector of 
taxes assessed during the year 1841, upon the premises. This 
title to the premises cannot be sustained. 

Admitting, that its validity must depend upon the regu
larity of the proceedings in making the sale, and not upon 
the legality of the assessment, it appears upon the proof pre
sented, to be fatally defective. 

Although the collector appears to have advertised sepa
rately two lots owned by the demandant with the amount of 
the tax upon each, he appears to have sold them together for 
the amount of the taxes due upon both of them. This ap
pears from his return made to the treasurer ; and there is no 
other proof, that each lot was sold separately for the collection 
of the amount of taxes assessed upon it. 

The collector does not appear to have recorded and return
ed to the treasurer within thirty days after the sale " his par
ticular doings in the sale," as required by the act of March 
6, 1826, c. 337, '§, 8. His return, which was signed more 
than thirty days after the sale, contained no designation or 
description of the land sold. If it had been made in season, 
the owner could not have ascertained from it, whether any or 
what land of his had been sold. 

Tenant defaulted. 

LEIGHTON versus LEIGHTON o/ al. 

,The equity jurisdiction, given to this court in cases of waste, is confined to 
cases of technical waste; cases in which there is a privity of estate. 

PETITION for an injunction, alleging that the plaintiff now 
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owns and possesses, and for the last fifty years, has owned 
and possessed a twenty-eight acre lot of land, upon which 
there is growing a large quantity of valuable wood and tim
ber ; - that one of the defendants has been committing strip 
and waste thereon, without any right or title, and without 
the consent and against the will of the plaintiff, by cutting 
and hauling away the wood and timber, for ,vhich the plain
tiff has instituted against him an action of trespass, now pend
ing ; - that both the defendants have expressed a determina
tion, and made preparations, to commit further strip and waste, 
in the same way, against the will of the plaintiff; - that such 
strip and waste would be to the plaintiff an injury which 
could not well be compensated by any damages, which he 
would be likely to recover ; - that the defendants are men of 
no pecuniary responsibility; -and that, if the strip and waste 
be persisted in, the plaintiff must be without remedy. 

Wherefore the plaintiff prays that the defendants be requir
ed to set forth, upon oath, what amount of wood and timber 
they have, either jointly or severally, carried away, or caused 
to be carried away, from the premises, or cut thereupon; -
that they be decreed to make payment for the same: and that 
they be restrained by a writ of injunction from any further 
strip and waste. 

The defendants demurred to the bill for causes noticed in 
the argument. 

Deane, for the defendant. 
1. The bill shows that the plaintiff has a pbin and ade

quate remedy at law. R. S. chap. 96, sec. 10 ; lfTebster v. 
Clark, 25 Maine, 313; R. S. l'hap. 169, sec. :3. 

2. Waste can be committed only by a person having some 
privity of estate, or some kind of tenancy in the premises. 
Eden on Injunction, chap. 9, page 115 to 129; Story's Equi
ty Corn., vol. 2, sect. 913 and 919; R. S. chap. 129, secs. 1, 6 
7, 11, 14, 15, 16. 

3. Courts of equity will not grant injunctions in matters of 
"trespass," except in case of irreparable injury, which can
not be prevented in any other way. Eden on Injunction, c. 
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9, page 139, 1st ed.; Johnson v. Lord Byron, 7 Vesey, 308; 
Eden on Injunction, c. 9, page 318. Stevens v. Beekman t 
als. 1 Johns. Ch. 138, is a case very similar in all its features 
and directly in point. 

4. The plaintiff has a plain and adequate remedy at law 
for any injury threatened against his property. R. S. c. 169, 
~ 3, 4, 5, and 6. 

5. If the bill as presented does not exhibit a case for the 
interference of a Court of Equity, it will be dismissed on de
murrer. Reed v. Johnson, 24 Maine, 322. 

It is not sufficient, that the case be one of which courts of 
general equity powers could take jurisdiction. It must be a 
case coming within the limited jurisdiction given by our stat
utes. Reed v. Johnson, 24 Maine, 322. 

Fessenden and Willis, for the plaintiff. 
By c. 96, ~ 11, " this court may issue writs of injunction 

in all cases of equity jurisdiction, whenever necessary to pre
vent injustice." This case is within a general equity juris
diction, and the necessity is urgent. If our claim were only 
for past damages, the equity jurisdiction of this court would 
not attach. But we ask prevention. If we can hold for one 
purpose, the court will take cognizance of the whole. But if 
entitled to the injunction only, our process is not defeated by 
asking more. 

'fhis court has jurisdiction of waste, in the modern import 
of that term. 2 Story's Eq. Plead. ~ 918, 919, 925, 926, 
928, 929; Jerome v. Ross, 7 Johns. Ch. 321, ::l22, 328, 330, 
332. 

WELLS, J. - The plaintiff in his bill alleges, that the de
fendant, Leighton, has committed strip and waste upon his 
land, described in the bill, by cutting and hauling away the 
wood and timber growing on it, that he has commenced an 
action of trespass against the defendant, which is now pend
ing, and that both of the defendants have expressed their deter
mination-and intention, and have made preparations to com-

VoL. xxxu 51 
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mit further strip and waste by putting on teams and taking off 
the wood and timber. 

The defendants have demurred to the bill, and the question 
arises whether it can be maintained. The act done was a 
trespass, and those threatened to be done were of the same 
character. 

This court has equity jurisdiction in those cases only in 
which it is conferred by statute; and it is expressly given in 
the case of waste, when there is not a plaiu and adequate 
remedy at law. Oh. 96, ~ 10. But the remedy given by an 
action of waste at the common law was confined to cases 
where there was a privity of estate. 2 Black. Com. 281. 
Onr statute, chap. 129, sect. 1, give,s the same action, to the 
person having the next immediate estate of inheritance, against 
tenants in dower, by the curtesy, tenant for life or years, in 
which he shall recover the place wasted, and the amount of 
damages done to the premises. The statute thus recognizes 
the privity of estate as the foundation of the action, and de
fines with accuracy its limits. The Legislature then gives 
the party injured a further remedy in equity. 

Formerly, courts having general equity jurisdiction, con
fined the exercise of it in relation to waste, to such as was 
technically so called, but it was afterwards extended to tres
passes where the mischief was irreparable, and operated as a 
permanent injury to the estate. Story's Eq . .Tur. sect. 928 ; 
Thomas v. Oakley, 18 Vesey, 184. In Stevens v. Beek
man, 1 Johns. Oh. 317, it was doubted whether this exten
sion of the ordinary jurisdiction of the court would he pro
ductive of public convenience. And in Jerome v. Ross, 7 
Johns. Oh. 345, while the jurisdiction was admitted to ex
ist in that court, exercising full chancery powers, it was stated 
that it ought to be restrained to those cases ·where the pro
perty itself was of peculiar value, and could not well adn'1it 
of due recompense, and would be destroyed by repeated acts 
of trespass. It is thus apparent, that courts of general chan
cery jurisdiction exercise it, in relation to a certain class of 
trespasses, and the question arises whetr."r it has been given 
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to this court. The same question has arisen upon a similar 
statute in Massachusetts, Attaquin v. Fish, 5 Mete. 140, 
and the rule laid down there as having been acted upon, in 
the construction of statutes conferring chancery jurisdiction 
upon the court, is, never to take cognizance of any subjects, 
which are not expressly brought within it by statute, and not 
to extend jurisdiction to such subjects by implication, and cer
tainly not when the implication is doubtful. And it was 
decided, that the equitable powers given concerning waste, 
extended to cases of technical waste only, and not to those 
trespasses, which courts, that have full chancery powers, re
strain by injunction. 

Acting upon this rule, to which no objection is apparent, we 
must confine the jurisdiction to cases of technical waste. 
,v e cannot find in the statute any clear and satisfactory inten
tion to confer a more enlarged power. Because courts of 
equity in the plenitude of their power have gone beyond legal 
waste, a term well defined and understood in the law, and 
have granted relief and injunctions in cases of trespasses 
committed and threatened to be committed, this court having 
but a limited jurisdiction, cannot feel justified in pursuing 
the same course. 

Nor does there appear to be any pressing necessity for such 
action. A party in possession of his property, has the legal 
right to protect and defend it. If his timber is cut down, he 
may take or replevy it, or recover damages in an action of 
trespass. And by statute, chap. 169, he may have a crimi
nal process against any one, who has threatened to commit an 
offence against his person or property, and if there is just 
cause to apprehend and fear the commission of such offence, 
the person against whom the complaint is made, may be put 
under bonds, with sufficient sureties to keep the peace. And 
when a party is out of possession of real estate, and has com
menced an action to recover it, and the person against whom 
the action is brought shall commit any act of waste, or shall 
threaten to do so, by the Act of July 10, 1846; chap. 188, 
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the court in which such action is pending, may issue an in
junction to stay such waste. 

The remedies afforded by the law to the plaintiff are so 
ample, that there is less regret of a want of jurisdiction by 
which his bill could be sustained. This cannot be viewed as 
a bill for discovery, for it is not averred that the facts rest 
within the knowledge of the defendant alone, and are incapa
ble of other proof. Woodman v. Freeman, 25 Maine, 546. 

Bill dismissed with costs. 

PuLCIFER versus PAGE. 

A right of property by accession may occur, when materials, belonging to sev
eral persons, are united, by labor, into a single article. 

The ownership of an article, so formed, is in the party, (if such there be,) to 
whom the pi·incipal part of the materials belonged. 

TRESPASS for an iron chain, which each of the parties 
claimed to own. 

The evidence tended to show, that each of the parties had 
a chain ; - that each chain had been broken into several 
pieces ; that the plaintiff, without the consent or knowledge 
of the defendant, carried all the pieces to a blacksmith, and 
had them made up into two chains ;-and that the defend
ant carried away one of them into which some part of his 
own chain had been incorporated. It was for this chain, that 
this suit is brought. 

The Judge instructed the jury that if the plaintiff had 
only incorporated into this chain some small portion of the 
defendant's chain without his consent, not exceeding two or 
three links, it would not thereby become the property of the 
defendant. To this ruling the defendant excepted. 

TVoodman, for the defendant, argued copiously as to the 
doctrines of goods intermixed. Those views, being by the 
court considered inapplicable, are here omitted. The counsel 
then proceeded : -
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The joining of a part of the defendant's chain to a part of 
the plaintiff's chain was a wrong done by the plaintiff. · At 
most he was entitled only to the part which had previous
ly been his, and before maintaining any suit, he must have 
offered to separate the parts. Bond v. Ward, 7 Mass. 127 ; 
Shurnway v. Rutter, 8 Pick. 443, 448; Lewi"s v. Whittemore, 
5 N. H. 366 ; Tufts v. McClintock, 28 Maine, 428. 

The defendant had a right to take his own part of the chain, 
and if a part of the plaintiff's had been so connected with it 
by the plaintiff that he could not take his own without taking 
the plaintiff's part also, it was the plaintiff's fault and not his. 

The charge of the Judge was erroneous in instructing the 
jury, that the property of the chain depended upon the quanti
ty of the defendant's chain, which the plaintiff had incorpora
ted into the one in dispute. The right of property in the chain 
as a whole or as to parts of it, depended rather upon the fact 
that the mixture was made without the defendant's consent or 
knowledge by the plaintiff, and upon the manner and motive 
of doing it. 

Goodwin, for the plaintiff. 

How ARD, J. - This case presents a question of acquisition 
of property by accession, but does not involve an inquiry con
cerning the admixture or confusion of goods. It is a general 
rule of law, that if the materials of one person are united to 
the materials of another, by labor, forming a joint product, 
the owner of the principal materials will acquire the right of 
property in the whole, by right of accession. This was a 
rule of the Roman, and of the English law, and has been 
adopted, as it is understood, in the United States, generally. 
Dig. 6, I, 61; Bracton de acq. rerum dom. B. 2, c. 2, ~ 3, 
4; Molloy, B. 2, c. 1, ~ 7; Pothier, Trait du droit de pro
priete, L. 1, c. 2, art. 3, No. !69-180; 2 Black. Com. 404; 
1 Bro. Civil Law, 241; Glover v. Austin, 6 Pick. 209; Surn
ner v. Hamlet, 12 Pick. 83; Merritt v. Johnson, 7 Johns. 
4 7 4 ; 2 Kent's Com. 361. 

The distinctions and qualifications, that may be appropri-
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ate and necessary in the application of tbis doctrine to a 
variety of cases that may arise, do not require consideration, 
in determining this case. The first instruction stated was 
favorable to the defendant, and forms no ground of exceptions 
for him ; and the plaintiff does not complain of it. The 
second instruction, that " if the plaintiff had only incorporated 
into this chain some small portion of the defendant's chain, 
without his consent, not exceeding two or three links, the 
chain would not by the incorporation of such small portion, 
become the property of the defendant," is understood to be 
in accordance with the rule of law before mentioned, and is 
not erroneous. 

Exceptions overruled, judgment on the verdict. 

MouLTON versus SMITH. 

In replevin, a verdict of non cepit and a judgment for return, are not conclu
sive upon the question of property. They only show that, for some cause, 
the defendant is entitled to the possession. 

A judgment of return, in an action of replevin, founded upon a verdict of 
non cepit, is not a bar to a suit involving the question of property. 

It is no valid objection to a declaration, that it contains one count in case and 
another of trespass, de bonis asportatis. 

TRESPAss, de bonis asportatis. 
Robert A. Bird, a deputy sheriff, attached goods as the pro

perty of one Carter. This plaintiff took them from Mr. Bird 
in a replevin suit. To that suit Mr. Bird pleaded non cepit, 
and also lhat the property in the goods was in one Carter, 
and not in the plaintiff; - and that he, the said Bird, being a 
deputy sheriff, attached the same upon a writ against said Car
ter, wherefore he prayed a return. 

Upon those pleadings and the evidence introduced by the 
parties, the cause was submitted to a jury, by whom a verdict 
was rendered that the defendant, Mr. Bird, did not take the 
property in manner and form, &c. 

Upon that verdict, judgment was entered for a return of 
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the goods to Mr. Bird, and upon the writ of return, the goods 
were restored to him. 

This is an action of trespass against the sheriff for the 
aforesaid original taking of said goods. 

The writ contained two counts ; one charging that the 
goods were taken by the sheriff; and the other was substan
tially a count in case, alleging that Bird, the defendant's dep
uty, took the goods and sold them, and converted them to his 
own use. 

Under the general issue, the sheriff read in evidence the 
record of the judgment in the said replevin suit, and of the 
doings upon said writ of return; and he thereupon contend
ed that this action could not be maintained; but the Court, 
SHEPLEY, C. J., ruled otherwise. It was admitted, that the 

, creditors, on whose writ Bird made the attachment of the 
goods, recovered judgment against Carter in that suit for a 
very large amount. 

The jury returned a verdict against the sheriff, who moves 
for a new trial, alleging that the verdict was against evidence, 
and the questions of law arising upon the evidence are also 
by agreement submitted to the court. 

Fox, for the plaintiff. 
The proceedings in Moulton v. Bird are no bar to the pres

ent suit. 
The only finding there is on the general issue. 
1. Non cepit admits property in plaintiff, and the taking only 

ism 1ssne. To support his case, the plaintiff needs only to 
prove that the defendant was in pos:<ession of the property, at 
the place named in the writ. Vickery v. Shurburne, 20 
Maine, 34; Sawyer v. Hu.ff, 25 Maine, 464; 1 Chitty's Pl. 
499; Whitwell v. Wells, 24 Pick. 25. 

The brief statement does not, of itself, create an issue. 
The Revised Statutes do not require the general issue to be 
pleaded. 

Defendant may or may not have offered evidence, under 
his brief statement. From the record, this court cannot know 
thcit that cause was decided upon any thing but the general 
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issue, and that plaintiff failed to prove what was necessary to 
sustain that issue for him. 

The record was admitted as evidence, but the defendant of
fered no proof to show on what ground the verdict was ren
dered. 

Non cepit admits property in the plaintiff, and if that record 
is of any effect, it would seem to be record evidence, that pro
perty was the plaintiff's, and should rather be a bar to the de
fendant than the plaintiff. 

A judgment of return is of no effect on a question of pro
perty. Collins v. Evans, 15 Pick. 65. 

In replevin, where a plea of property is interposed, as well 
as non cepit, a verdict for the plaintiff upon non cepit deter
mines nothing except the taking. Sprague v. Kneeland, 12 
Wend. 163. 

'I'he verdict on plea of non 
title of property undisposed of. 
431. 

cepit leaves the question of 
Boynton v. Page, 13 Wend. 

Case is proper remedy. 2 Dane, chap. 58, art. 2, sect. 1 ; 
ibid. art. 3, sect. 2. 

The defendant did not justify under any execution or offer 
any in evidence. 

Rand, for the defendant. 
The judgment in the former suit, (Moulton v. Bird,) is 

a bar and perfect defence to this suit. 
That suit settled both the taking and the #tle to the pro

perty now in controversy. 
In that suit the court rendered judgment for returµ, which .. 

they would not have done, unless title had been settled against 
plaintiff. Simpson v. ilfcFarland, 18 Pick. 430; Quincy v. 
Hall, 1 Pick. :357; Hoffman v. Noble, 6 Mete. 68; Collins 
v. Evans, 15 Pick. 63 ; Whitwell v. Wells, 24 Pick. ::J2. 

That the former judgment is conclusive, whether pleaded 
specially, (by way of estoppel) or given in evidence, is sub
stantially recognized in 1 Greenl. Ev. <§, 528, &c.; Chase v. 
Walker, 26 Maine, 559; Putnam v. Morewood, 3 East, :346. 
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If the plaintiff can maintain any action, he cannot main
tain trespass. 

There was no illegal taking if there was a subsequent con
version, the remedy should be sought in trover. 

WELLS, J. -The defendant contends, that this action can
not be maintained, because in the action of replevin against 
Bird, his deputy, the jury returned a verdict of non cepit, 
and the court ordered a return. Bird filed a brief statement 
avowing the taking of the goods as the property of Carter. 
It appears from the cases decided in Massachusetts, cited in 
argument, that the court will look into the facts of the case 
as well as the pleadings, to determine whether there shall be 
a return or not. In that action it did appear, that Bird had 
attached the goods as the property of Carter, and that they 
were taken out of his possession by the writ of replevin. He 
had in fact taken the goods and by finding a verdict in his 
favor, the jury must have found the right of property in Car
ter, but there was an accidental omission to insert it in the 
verdict. By our statute the defendant may plead the general 
issue, and give in evidence any special matter in defence by 
filing in the cause a brief statement of it, and a verdict upon 
the general issue will usually be decisive upon the matter in 
controversy. But a verdict of non cepit does not decide that 
the property belongs to the defendant. And although a re
turn was ordered to Bird, it was not done upon the verdict 
alone, but upon that with the pleadings and the facts in the 
case. 

Although a return was had, that did not decide the title 
to the property in favor of Bird, so that it could not be sub
sequently contested, but the decision went no further than 
that in the peculiar state of the case, he was entitled to the 
possession. 'rhe court had no power to decide finally upon 
the question of property, such determination would fall with
in the province of the jury. The record in that case does 
not interpose any obstacle to the recovery in this action. 

It is further objected, _that an action of trespass in this case 

VOL. XXXII. 52 
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cannot be sustained. There are two counts in the plaintiff's 
declaration. One of the{n is in the usual form of trespass, 
de bonis asportatis, the other alleges a taking and conversion 
of the goods by Bird, that he sold them and converted the 
proceeds to his own use. If the possession of Bird, for whose 
official acts the defendant is responsible, could not be consider
ed wrongful, yet the sale and conversion hy him must be 
viewed in a different light, and were injuries to the plaintiff, 
for which damages might be recovered in an action on the 
case, and the second count in the declaration is of that charac
ter. Ancl our statute, c. 115 '§, 13, declares, that in all actions 
of trespass, and trespass on the case, the declaration shall be 
equally good and valid, whether the same shall be in form a 
declaration in trespass, or trespass on the case. Wherever 
then one will lie, the other wili also, and being thus made of 
the same nature, no objection can arise to their joinder. If 
the state of facts show a party entitled to recover in trespass 
or case, his declaration may be framed in either form or both, 
the distinction between them having been very clearly abol
ished by the statute. 

The defendant asks the court to set aside the verdict as 
against the evidence, and although there are circmnstances, 
from which an inference might be drawn, that the sale from 
Carter to the plaintiff was made to defraud the creditors of 
Carter, yet they are not sufficient to authorize the court to 
set it aside. There are no means of determining by any thing 
in the report of the case, whether the jury rendered damages 
for the pictures, which, it is alleged, had been returned to 
Carter, and had not been sold by him to the plaintiff, or for 
any pictures described in the bill of sale. Nor is it apparent 
from the evidence in the case, that the damages are excessive. 

The motion is overruled, and 
judgment on the verdict 
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DAVIS versus NAsH. 

Trespass, quare claumm fregit, may be maintained by the owner of land, for 
an injury done to the freehold., though the land be in the occupation of his 
tenant at will. 

TRESP Ass, quare clausum fregit. The plaintiff's farm 
was in possession of his tenant at will, who, by direction of 
the plaintiff, and with the plaintiff's materials, had erected a 
fence upon it. 

The evidence tended to show that the defendant took down 
a part of the fence. SHEPLEY, C. J. was requested to rule 
that this action of trespass, quare clausuni, for taking down 
the fence, could not be maintained, if, at the time of the in
jury, there was a tenant in the rightful possession and occupa
tion of the premises. The request was denied, and the jury 
were instructed that the taking down of a fence would au
thorize the proprietor to maintain such an action, though the 
possession was in his tenant at will. 

The verdict was for the plaintiff, and exceptions were taken 
by the defendant. 

Shepley and Dana, for the defendant. 

Fessenden and Willis, for the plaintiff. 

W ELLs, J. -At the time the trespass was committed, the 
premises were in the possession of a tenant at will to the plain
tiff. The fence, which was taken down, was erected by the 
direction of the plaintiff, and a portion of the boards was pur
chased by him. The fence erected by him would become a 
fixture, and being attached to the freehold was a part of it, as 
much so as a building upon the land constructed by him, and 
the taking of it down was an injury to the freehold. 

In the case of Starr v. Jackson, 11 Mass. 519, it was de
cided, that an action of trespass, quare clausum, lies for the 
owner of land in the possession of his tenant at will, where 
the injury affects the permanent value of the property. That 
decision was made when the State of Maine was a part of 
the Commonwealth of Massaehusetts, and is binding upon us 
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as an authority in the s~me manner as our own decisions. 
And it is not perceived, that any practical inconvenience can 
arise by adhering to it. The case of Hingharn v. Sprague, 
15 Pick. 102, was decided upon the same principle. 

There is nothing in the case of Little v. Palister, 3 Greenl. 
6, opposed to the doctrine contained in Starr v. Jackson, for 
the acts done, and which constituted the alleged trespass, were 
not injurious to the freehold, and did not affect the rights of 
Little, the landlord. 

The exceptions are overruled, 
and judgment on the verdict. 

MosHER versus MosHER, 

A division of land in equal proportions, made by mutual releases of the 
tenants in common, limits the right of dower, which may accrue to 
the widow of either of them, to the part which was released to her 
husband. 

But there is no such limitation to her right, if, for a valuable consideration, 
the division was purposely made in unequal proportions. 

DOWER. 

The tenant and the demandant's husband owned land as 
tenants in common : viz. the Mosher farm in unequal propor
tions; the Cox farm in unequal proportions; and a one acre 
store lot in equal proportions. There were mutual dealings 
between them, in which the balance was against the tenant. 
Their affairs were adjusted under the advice of referees. The 
demandant's husband released to the tenant a part of the landi 
and received from the tenant a release of the other part. The 
part released by the tenant was of the greatest value. This 
inequality was occasioned by his said indebtment. These 
facts were shown by parole testimony, and that sort of testi
mony was objected to by the plaintiff. This suit, which is 
brought to recover the dower in the part released to the ten
ant, is resisted on the ground that the releases operated as a 
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partition of the land, which had be~n held in common. The 
case was submitted for a legal decision. 

J. Pierce, jr. for the demandant. 
Th,ere was no partition as alleged by the tenant. 
I. Because the deeds do not say so. Deeds of partition are 

governed by rules analogous to those which govern deeds of 
exchange. For these rules, see Provost of Eaton College v. 
Bishop of Winchester, 3 Wils. 384, also Cass v. Thompson: 
1 N. H. 65. 

Deeds of partition have been long recognized as special 
forms of_ conveyances. 2 Black. Com. 309, 324 ; Oliver's 
Conv. 416, 421. This is not a deed of partition. Cruise's 
Dig. title 32, c. 6, <§, 14, 17, c. 8, <§, 9 and 10. No agreement 
to make partition appearing from the deeds, such an agree
ment must be exterior, and to be recognized, must by the 
statute of frauds, be in writing. 

2. There was no just division of the lands ; different and 
various considerations entered into the contract, and its settle
ment. Their real intention was not to make a partition, but 
simply to settle money claims at issue between the tenants in 
common. 

3. If a partition was made, yet the widow was not thereby 
barred of her dower, as she was not a party to it. Cruise's 
Dig. title 18, chap. 2, sect. 42; Kent's Com. vol. 4, p. 364, 
365, notes, 8th ed. 

4. Dower is favored at common law. Coke's Lit. sect. 93, 
note a; Stearns on Real Actions, chap. 5, sect. 274-278. 

W. P. Fessenden, for the tenant. 
The case calls for no anxiety in the court to sustain this 

suit. The de.mandant's husband had much the largest share 
of the land. And in that share her dower is indisputable. 

There was a partition. Paro} evidence is admissible to 
show it. The demandant, therefore, is not entitled to dower. 
Potter v. Wheeler, 13 Maine, 504; Rev. Stat. chap. 121, 
sect. 25; Dolph v. Bassett, 15 Johns. 21 : Gammon v. 
Freeman, 31 Maine, 243. 
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Partition at common law was a bar. 'I'he land given was 
for land received. The same act which secured one piece, 
parted with the other. 

It is like the case of a mortgage, where an instantaneous 
seizin confers no right of dower. 

There was a partition. 13 Mass. 504. There were deeds 
of release. The principle is, that partition is a bar. 15 
Johns. 21. 

Such partition has been made by parol. Take the case of 
partition, where one takes all the land, and pays money to 
the other, or the case where one's share is set off by a separate 
lot, with a balance in money. Can there be dower ? 

The parol testimony did not contradict the deeds. It con
travened no rule of evidence. 

G. F. Shepley, in reply. 

SHEPLEY, C. J. -The tenant and the husband of the de
mandant were brothers, owning as tenants in common three 
separate tracts of land, of unequal value. These were the 
Cox farm containing about one hundred acres ; of the Mosher 
farm, one half, containing about seventy-five acres; and one 
acre of land with a store upon it. Benjamin was indebted to 
Daniel. To sever their interests in the common estates and 
to pay this debt in part, they made conveyances to each other 
on Dec. 13, 1826. Daniel conveyed to Benjamin, by a deed 
of release, his share of the Mosher farm ; and Benjamin con
veyed to Daniel, by a similar deed, his share of the Cox farm 
and his share of the one acre lot with the shop upon it. The 
difference between the value of the estates conveyed, as esti
mated by persons selected by the parties, was applied to ex
tinguish in part the debt due from the tenant to Daniel. 

The demandant, a~ the widow of Daniel, claims dower in 
that portion of the Mosher farm formerly owned by her hus
band. 

'l'his claim is resisted on the ground, that those convey
ances only operated. as a partition of the estates held in com
mon. 
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Partition of an estate owned by tenants in common may 
be made by deeds of release as well as by deeds of partition 
and by process of law. Where a simple partition of a com
mon estate is made, the right of the widow of each tenant to 
claim dower may well be restricted to the share assigned or 
conveyed to her husband. 'l'hat must be presumed to have 
been of equal value to the husband's share of the whole es
tate. If partition be not made by assigning or conveying to 
each his own share, and the estate is conveyed in unequal 
shares, of unequal values, and especially when other consid
erations beside that of a division of the common estate occa
sion the conveyances, no principle is perceived, or authority 
presented, limiting the right of a widow to claim dower only 
in the portion conveyed to her husband. 

It is indeed true, that it would not operate unjustly in this 
case, if the demandant's claim were thus restricted, for her 
husband acquired a greater estate than he released. 'l'he 
soundness of the principle to be applied to effect this, may be 
tested by supposing the lives of the persons to have terminat
ed differently. 

If the tenant had deceased before Daniel, leaving a widow, 
could her claim to do,\.rer be restricted to land conveyed to 
her hnsband ? If so, her right to dower would be diminished 
by those conveyances, and for value paid to her husband for a 
more than equal share of the land, in the discharge of a part 
of a debt due from him, and she would be deprived of a part 
of her right to dower without her consent. 

This being inadmissible, suppose her to have recovered dow
er in all the land conveyed by her husband, and that Daniel 
had then deceased, leaving the demandant as his widow, could 
her right to dower be restricted to the land. conveyed to her 
husband, which had already been diminished by an assign
ment of dower to the widow of Benjamin? If so, the con
veyances would not have a like effect upon the rights of the 
widow of each party to them. 

The apparently inequitable claim of the demandant does 
not arise out of any lack of equity in the principles of law, 
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or in their application; but out of the proceedings of the hus
bands in making those conveyances, and from the providential 
termination of lives in a manner not anticipated. 

Tenant defaulted. 

TowNSEND versus WELLS. 

In a suit against the drawer of an order, a waiver of demand cannot be infer
red from his subsequent admissions of notice to him that the order was un
paid, and that it ought to have been paid ; unless it be shown that he 
knew there had been no demand. 

ExcEl'TIONS from the District Court, CoLE, J. 
Assumpsit. -The defendant on the 10th of July, 1849, 

drew an order directing one French to pay to the plaintiff 
$20, for value received. On the 2d of February, 1850, the 
plaintiff said to the defendant, 1' I am sorry to have sued you 
on the order ; " defendant replied, " I do not blame you at 
all ; you ought to have had your pay long since ;" the plain
tiff asked, "have I not repeatedly told you, that French had 
not paid the order ;" and the defendant answered, " you 
have." A nonsuit was ordered, and the plaintiff excepted. 

0' Donnell, for the plaintiff. 
1. The declarations of the defendant amounted to an admis

sion of demand and notice. After being told that the order 
was not paid, he admitted he ought to have paid it. Pre
sumption is, that the defendant had no funds or expecta
tion of funds with the drawee. It was then for him to show 
funds. 

2. If the declarations do not prove demand and notice, 
they prove a waiver of them. Lundie v. Robertson, 7 East, 
231; Piersons v. Hooker, 3 Johns. 68; Breed v. Hillhouse, 
7 Conn. 523 ; Tebbetts v. Dowd, 23 Wend. B79. 

3. The case should have gone to the jury to find what the 
defendant intended to be understood by his language. If 
they could have been authorized to find either a seasonable 
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demand and notice, or a waiver of them, the nonsuit was im
properly ordered. 

J. Goodenow, for the defendant. 

W ELLs, J. - There is no evidence that any demand had 
been made on the drawee for payment of the bill, or that 
due notice had been given to the defendant of the non-pay
ment. Nor is there any proof that the defendant had not funds 
in the hands of the drawee. The plaintiff must prove a de
mand and notice, or S_?me excuse for the want of them. If he 
had shown, that the defendant had no funds in the hands of 
the drawee, it would then have been incumbent on the de
fendant, if the fact had been relied upon in his defence, to 
show that notwithstanding the want of funds in the hands of 
the drawee, he had reasonable ground to expect that his draft 
would be duly honored. The burden of proof is on the hold
er of a bill, who claims to be excused from proving notice to 
the drawer, on the ground of want of 'funds in the drawee's 
hands. Bayley on Bills, 303. And we do not understand anJ 
different rule to be stated in Burnharn v. Spring, 22 Maine, 
495. 

It is contended, that the evidence shot1ld have been submit
ted to the jury, and that they might have inferred from the 
declarations of the defendant a waiver of demand and notice. 
But it does not appear that the defendant had any knowledge 
of the want of a demand. He should have had knowledge 
of the omission to make the demand before he l'ould be 
holden upon a waiver of it. Davis v. Gowen, I 7 Maine, 
387; Hunt v. Wadleigh, 26 Maine, 271. 

It cannot be implied from the language used by the de
fendant, that he was informed there had been no demand, 
and as such fact must be shown by the plaintiff, there was not 
sufficient evidence to justify the jury in finding a verdict 
against the defendant, and the nonsuit was properly ordered. 

Nonsuit con.firmed. 

YoL. xxxn. 53 
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PIKE versus JOHN E. 1\icDoNALD o/ al. 

A judgment is a debt of a higher order, faan was the contract upon which it 
is founded. 

A discharge in bankruptcy does not bar aJudJment, recov,c,rcd aftei· the defend
ant's application to be decreed a bankrupt, although it; be founded upon a 
note, which might have been proved in bankruptcy. 

AssuMPSIT, for money paid. 
In June, 1843, one Pease recovered judgment against the 

parties to this snit, upon a note in which this plaintiff was 
surety for these defendants. In 1846, J. R McDonald ob
tained a discharge, under the Bankrupt law of the United 
States, upon his own petition, filed after said note became 
payable. In 1848, this plaintiff paid said judgment, and now 
brings this suit to recover for the money so paid. 

The case was submitted to the court for a legal disposition 1 

by nonsuit or default. 

Shepley and Dana, for the plaintiff. 

Swasey, for the defendants. 
The bankruptcy of McDonald, the defendant, who was 

one of the principals in the note, fully discharged him from 
all lebal liability upon that note. If the surety paid the 
note after such discharge of the principal, there then existed 
nothing more than a moral obligation, that the principal 
should remunerate him. This moral obligation, without an 
express promise, caunot be enforced at law. 

A liability on the part of the principal pre-supposes that 
there was a debt against him, which the surety has paid. 
But, in this case, there was no debt of the principal. There 
had been one, but the bankruptcy had discharged it. A pay
ment by the surety, after such discharge, raises no promise in 
law. 

But, if the surety had a claim for reimlmrsement, it was 
provable in bankruptcy. Bankrupt Act, <§, 5. And by the 
Act, <§, 4-, such claims, if not so proved, are expressly barred. 

SHEPLEY, C. J. - It appears by the agreed statement, tJiat 
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Simeon Pease recovered judgment against the plaintiff and de
fendants in June, 1843, founded upon a promissory note made 
by them on October 1, 1839, on which the plaintiff was surety 
for the defendants. 

One of the defendants, John E. McDonald, filed his peti
tion to be declared a bankrupt on February 22, 18437 and such 
proceedings were had then·on, that he obtained his discharge 
as a bankrupt on February 17, 1846. 

The promissory note made to Pease might have been proved 
against John E. McDonald in bankruptcy, but instead of pre
senting his bankruptcy to prevent a recovery against him by 
Pease, he suffered that judgment to be recovered. 

The promissory note became mergPd in and extinguished 
by the judgment, which became a new debt accruing since 
the petition in bankruptcy was filed, and not provable in 
bankruptcy, as decided in the case of Holbrook v. Poss, 27 
Maine, 441. 

That judgment being a debt, which the defendant, John E. 
:McDbnald, was legally bound to pay, has been satisfied by the 
plaintiff, as surety for the defendants, and he is therefore en
titled to recover a judgment against John E. McDonald as 
well as against the other defendant. 

Defendants defaulted. 

NoTic. -How ARD, J. having been of counsel to one of the parties, did not 
act in the decision of this case. 

FARNSWORTH~ al. versus JACKSON. 

The assignment of a mere expectation of earning money, if there be no con
tract on which to found the expectation, is of no effect. 

But such an assignment may be made valid by a ratification of it, after the 
money has been earned. 

Ass:uMPS1T, for money had and received. 
One Johnson kept a boarding-house for college students. 

He had seventeen boarders, but there was no contract as to 
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the length of time they were to board with him. On the 
26th Jnne, they hau boarded with him three weeks, and, in 
order to secure a debt to the defendant of $150, he assigned 
to him the accounts against said boarders, '' intending to in
clude as well whatever is due, as whatever may be due from 
them at any time within three months." 

On the 29th of June, being indebted to Swett & Co., he 
assigned to them the same accounts and in the same language, 
adding, however, that "the assignment was subject to that 
made to Jackson," this defendant. Jackson, and also Swett 
& Co., on the days of their respective assignments, authorized 
Johnson as their agent to collect the accounts assigned. 

Afterwards, in September, Johnson disclosed his property 
affairs to two justices of the quorum, upon an execution in 
favor of the plaintiffs. His right to so much of these de
mands as accrued after the 28th of June, $274,18, was ap
praised, and he assigned them to the plaintiffs, subject to 
the prior assignments. 

Three of the accounts, amounting to $68, were paid to 
Johnson and receipted by him as agent of Jackson. Of that 
sum, $14 accrued before June 28. No part of the money, 
however, was received by Jackson. It was expended by 
Johnson for other purposes, without authority from Jackson, 
and before the commencement of the present snit, and the 
debt of $150, due to Jackson, remains wholly unpaid, nor has 
he any security for it other thau what appears in the fore
going. All the other accounts which have been paid, were 
receipted by Johnson as agent of Swett & Co. The amount 
due to Swett & Co. when the assignment to the plaintiffs was 
made, was $:343,02. They received $269,33. 'I'he whole 
amount due on the accounts was $377,77. The amount 
accrued before June 28th, was $103,59. All the payments 
which have been made, were made before the commence
ment of this action. The writ is dated Feb. 19, 1850. The 
parties agree that, upon the foregoing statement of facts, or 
so much thereof as is legally admissible, the court may render 
such judgment as may be lawful in the case, with liberty to 
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make such inferences from any of the facts legally admissible, 
as a jury might make. 

Barrows, for the plaintiffs. 
J. The students were under no contract to board with 

Johnson. They might have left his house at any moment. 
He had an expectation that they would continue with him. 
But that expectation was founded upon no contract, and was 
not assignable. It was but a mere possibility ; and, therefore, 
nothing passed by the assignments to Jackson and to Swett 
&, Co., except what had then accrued. Dane's Abr. vol. 1, 
chap. 14, art. 1, sect. 2, p. 283; Morrough v. Cornyns, 1 
,vils. 211, given in Dane's Abr. vol. 1, chap. 14, art. 2. sect. 
2, p. 284; Flarty v. Odlum, 3 'l'erm R. 681; Liddesdale v. 
Montrose, 4 Term R. 248; Cutts v. Perkins, 12 Mas~. 212 ; 
Mitchell v. Winslow, 2 Story, 630. 

2. The plaintiffs, by virtue of the assignme·nt to them, be
came entitled to all which accrued subsequent to the date of 
the assignment to Swett&, Son. 

3. Being so entitled, they may maintain this action for 
money had and received, against the defendant, whose agent 
wrongfully received the money. Wiseman v. Lynian, 7 
Mass. 289; Hale v. Marston, 11 Mass. 575, 519; Hawley 
v. Sage, 15 Conn. 52; Mason v. Waite, 17 Mass. 563; 
Story on Agency, 2d ed. sect. 451, chap. 17, p. 554. 

Barnes, for the defendant. 
I. The assignment (by Johnson to Jackson) of debt after

wards to accrue, is valid ; being for valuable consideration, 
and the debt accruing being upon contracts already entered 
into by Johnson. Crocker ~• ux. v. Whitney, 10 Mass. 316; 
Cutts, ar!,m}r, v. Perkins, 12 Mass. 206; Gardner v. Hoeg 
and trustee, 18 Pick. 168. 

Snch assignments are valid, even as to matters of real es
tate; as, rent accruing, (8 Cowen, 206,) crops growing; trees 
growing, or "hereafter to grow." Stanley v. White, 14 East, 
332. 

II. The assignment by Johnson to plaintiffs is expressly 
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subject to the assignment to Jackson, and so bars plaintiffs 
from all demand upon Jackson, until after his debt is satisfied. 

III. Such of the debtors as have paid at all, saw fit to pay 
under the prior assignments. Hence, the plaintiffs' claim, if 
any, is against the debtors, or agaiust Swett & Co., not against 
Jackson. 

Jackson has received nothing under his assignment. Hence 
he is not liable to the plaintiffs or any body else, for " money 
had and received." Israel v. Douglass, l Henry Blackstone, 
239. 

SHEPLEY, C. J. -The right of the plaintiffs to recover 
may depend upon the validity of the assignment made by 
Johnson to the defendant. There can be no legal assignment 
of that, which has no actual or legal existence. There may 
be a valid assignment of an existing claim to future compen
sation, not yet earned, and subject to a contingency, whether 
it ever will be earned. The cases cited and relied upon by 
the counsel for the plaintiffs are not opposed to this. position. 

The case of Morrough v. Comyns, l Wils. 211, decides, 
that a captor of a prize-ship might legally assign his share or 
interest in the prize-money before condemnation. This was 
afterwards prohibited by statute 20 Geo. 2. 

The cases of Flarty v. Odlum, 3 T. R. 681, and of Lid
desdale v. Montrose, 4 T. R. 248, decide, that an officer 
entitled to half pay could not legally assign that pay, which 
was to become due in future. Not because he had nothing 
capable of assignment, but because it was against public policy 
to permit it to be assigned. 

In the case of Crocker ~· ux. v. Whitney, IO l\fass. 316, it 
is stated in the opinion, "Nor does it make any difference, if 
instead of a debt now due, the assignment is of money, 
which is expected to become due at a future clay to the as
signor." 

In the case of Cutts v. Perkins, 12 Mass. 206, it is stated, 
that the former case was decided on the ground of its being 

· "money expected to become due at some future time to the 

• 
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assignor, it appearing, that there was an existing contract, up
on which the debt might arise." 'l'he last remark exhibits 
the foundation, upon which such an assignment of a future 
contingent interest must rest; for without any existing con
tract to uphold it, there could be no existing interest to as
sign. 

A similar doctrine is assert!fd in the cases of Gardner v. 
Hoeg, 18 Pick. 168, and of Mitchell v. Winslow, 2 Story, 
630. 

It appears from the facts agreed in this case, that " there 
was no contract between Johnson and said persons for board 
for any specified time." It also appears, that the students had 
been boarding with Johnson about three weeks, when the as
signment was made of what was then due and of what might 
becrme due from them. 

"\Vas there then an existing contract between them and 
Johnson, the future benefit' of which might be assigned ? 
The fair conclusion to be drawn from the agreed statement is, 
perhaps, that the students verbally agreed with him for board 
at a certain price per week, but not for any specified time. 
There would seem then to have been an existing parole con
tract for board determinable at the pleasure of either party. 
It is not necessary, that money payable on a contingency, 
should be payable by virtue of a written contract to make it 
assignable. 

If it be doubtful, whether there was a sufficient contract 
existing at the time to uphold an assignment of its future ben
efit, there would seem to be little reason for doubt, that the 
assignment to the defendant, if defective when it was made, 
was confirmed and established by the reference made to it in 
the assignment made to the plaintiffs after the contingency 
had happened and the money accruing for board had been 
earned and become due. The assignment made to the plain
tiffs was declared to be made " subject however to any former 
assignment, that I have made of the demands aforesaid to 
Leavitt T. Jackson and Bbenezer Swett & Son." 



424 CUMBERLAKD, 1851. 

Johnson v. Shields. 

The debts were then absolutely due, and he could then le
gally assign them, or confirm a former defective title to 
them. 

Plaintiffs nonsuit. 

HANNAH JoHNSON versus SHIELDS ~- al. 

A widow's right of dower, before it is assigned to her, rests only in action. 

Her release or conveyance of that right, except to a party in possession or in 
privity of the estate, from which it accrued, is without dfect. 

Such a right is not embraced by the R. S. c. 91, § I, abrogating the common 
law rule, by which disseizees are prevented from conveying. 

DowER. The land was in possession of the tenants, under 
a conveyance from the demandant's husband, and she had a 
right of dower. She deeded that right to one Coffin, but he 
had no possession of the land. After notice to the tenants 
of that deed, she conveyed her right of dower to them. This 
suit is brought for the benefit of Coffin. 

Upon these facts, tr..e case was submitted for a legal de
cision. 

True, for the demandant. 
Dower, before it is assigned, is a chose in action. 9 Mass. 

13; 2 Cow. 638; 10 Wend. 528; 13 Pick. 85; Gilb. Ten. 
26. 

As such chose in action, it is assignable ; and if made bona 
fide and for a valuable consideration, the assignment will be 
upheld by the court. R. S. c. 95; Long on Sales, 3 and 
4; 4 Kent's Com. 61, 468; Powell v. Powell, 10 Alabama, 
49; 1 Peters' C. C. 199; Stedman v. Fortune, 5 Conn. 462; 
Eveleth v. Story, 7 Hill, 585; Mandeville v. Welch, 5 
Wheat. 233; Corser v. Craig, 1 Wash. C. C. ---; Jackson 
on-Real Actions, 316,317; Dyer v. Burnham, 25 Maine, 9. 

Hannah Johnson and the defendants, as privies to her, are 
estopped from denying the validity of her deed to Coffin. 

• 
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Doe v. Roser, 3 East, 16; Co.1: v. Jagger, 2 Cow. 650; 
Selleck v. Adams, 15 Johns. 197. 

The plaintiff in interest, who is the assignee of a chose in 
action, has a right to use the name of the assignor, in an 
action, to recover his right, and the assignor cannot, after as
signment, defeat the action. Webb v. State, 13 N. H. 230 ; 
Stiles v. Farrar, 18 Vt., 3 ·wash. 444; Fitzsimmons' ap
peal, 4 Burr. 248; U. S. Dig. 1847, vol. 1, (assignment) p. 
50; Anderson v. Miller, 7 S. & Marshall, 586; U. S. Dig. 
1847, p. 51. 

Dana, for the defendants. 
1. This is not an action under the R. S. ( ch. 144,) being 

neither brought by the widow, nor for her benefit. 
The statute remedy is confined and specific, and cannot in 

this way be enlarged. 
2. But if this difficulty were removed, Coffin could not 

maintain this action. He acquired whatever rights he has, 
by the conveyance from Hannah Johnson. 

By that he acquired no right at all. For, till dower is assign
ed, the widow has neither entry in the premises, nor right of 
entry. She has merely an inchoate personal right, which lies in 
action only. Hildreth v. Thompson, 16 Mass. 191 ; Windham 
v. Portland, 4 Mass. 384; and nothing in action, entry or re
entry can Le granted over or assigned. Coke Lit. ~ 347; 4 
Cruise Dig. 89. 

Besides, the decisions are direct that, before dower has been 
assigned, the widow may release to those already rightfully 
in possession, but she cannot convey it to others. Green v. 
Putnam, 1 Barb. 500; Cox v. Jagger o/ al. 2 Cowen. 638; 
Jackson v. Vanderheyden, 17 Johns. 167; Croade v. Ingra
ham, 13 Pick. 33 ; 4 Kent's Com. 447; I Greenl. Cruise, p. 
189, n.; Jackson v. Aspell, 20 Johns. 413. 

SHEPLEY. C. J. - The demandant appears to have been en
titled to dower in the premises. It does not appear, that her 
husband died seized of the estate, so that she was enti-

VoL. xxx1u. 54 
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tled to a third part of the rents and profits of it, by virtue 
of the statute, chap. 95, sect. 6, before an assignment of 
dower. 

The tenants present in defence a deed of release, duly exe
cuted by the demandant on June 15, 1850, by which she re
leased to the tenants then in possession, all her right to dower 
in the premises. 

It appears, that she had before, on May 13, 1850, by a deed 
of release duly executed, released her right to dower to Albert 
Coffin, who was not then in possession or connected with 
the title to the estate ; and that the tenants had notice on 
June 11, 1850, that such a conveyance had been made to 
him. 

By the common law, a widow, before her dower had been 
assigned, had no estate or interest in the land, of which she 
was dowable, and no right of entry upon it. She had only a 
right of action to recover her dower. Sheafe v. O'Neil, 9 
Mass. 13; Hildreth v. Thompson, 16 Mass. 191; Croade v. 
Ingraham, 13 Pick. 33; Stedman v. Fortune, 5 Conn. 462; 
Jackson v. Vanderheyden, 17 Johns. 167; Jackson v. As
pell, 20 Johns. 412; Cox v. Jagger, 2 Cow. 638; Yates v. 
Paddock: IO Wend. 528; Williams v. Morgan, 1 Litt. 167; 
Shield v. Batts, 5 J. J. Marsh. 13; .1WcCully v. Smith, 2 
Bailey, 103. 

By the common law, no possibility, right, or title, resting 
in action merely, could be legally granted or released to a 
stranger, while it might be to one in possession of or privy 
to the estate, from which it acr,rued. Lampet's case, IO 
Coke, 46; Co. Litt. 214; Com. Dig. Grant, D., and Assign
ment, C. 

A conveyance or assignment of such a possibility, right, or 
chose in action, although not good at law, will be protected in 
equity, when it is not against the policy of the law, to permit 
an assignment or conveyance of it. Thomas v. Preeman, 2 
Verm. 563; Higden v. Williamson, 3 P. Wms. 132; Wright 
v. Wright, 1 Ves. 409. 

By the common law it has ever been considered to be 
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against its policy to permit mere rights of action to recover 
real estate or any interest in it to be conveyed or assigned ; and 
such conveyances have been uniformly held to pass no title or 
interest. As they do not convey any interest or title to the 
estate, the rights of the grantee or assignee rest only in the 
covenants contained in the conveyance. 

While an owner of land was disseized, nothing passed from 
him by a conveyance of it. And yet his grantee has fre• 
quently been permitted to maintain an action in the name of 
the grantor to recover the land. This he does by the good 
faith and forbearance of his grantor to convey it, before judg
ment is recovered to the disseizee ; and not from any disability 
in the disseizee to convey it to the disseizor, after he has 
made a prior conveyance, by which nothing passed. Courts 
of law or of equity have not attempted to protect any rights 
claimed to real estate, acquired by such a conveyance made 
against the policy of the law. They could not do it without 
giving effect to a conveyance declared by the law to be inop
erative as a conveyance. While inoperative as a conveyance, 
it may be valid as a contract between the parties to it. 

The rule of the common law, which prevented an owner, 
who had been disseized, from conveying his land, has been ab
rogated in this State, by statute, chap. 91, sect. 1. This stat
ute does not embrace the right to dower, for a widow before 
assignment has no title or interest in the estate, and it is the 
" title or interest, which the grantor has" in the land, that can 
be conveyed by the provisions of the statute. 

Nothing can in such case be conveyed by a widow, but a 
chose in action of a description, an assignment of which, on 
account of its being suited to promote litigation, and to act 
injuriously upon the interests of widows and of owners of 
lands subject to dower, the law will not protect. 

In the case Buffington v. Smith, 2 Brevard, 98, a convey
ance by a widow of her right to dower appears to have been 
held to be an agreement between the parties on speculation, 
and it was decided, that the assignee could recover back no 
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part of the purchase-money, upon proof of a failure of con
sideration. 

There was no legal or actual fraud committed by thP; teu
ants upon Albert Coffin by their obtaining a release of the 
widow's right to dower in their estate with knowledge, that 
she had before released the same to him, for he acquired no 
interest in their estate by that deed of release. 

This case is more clearly relieved of fraud than was the 
case of Eastburn v. Wells, 7 Dana, 430. In that case a hus
band assigned his wife's claim as distributee of her father's 
estate. The assignee instituted a suit against the executor of 
the father in the name of the husband and wife to recover it. 
The executor paid the amount to the husband with a knowl
edge of the assignment, and it was held, that the assignee 
could maintain no action against the executor for so doing. 

The authorities cited and relied upon by the counsel for 
the demandant to prove, that a right to dower may be con
veyed, and that the rights of the vendee will be protected 
against a subsequent release of it made to the owner of the 
land, do not sustain that position. The decision in the case 
of :Stedman v. Fortune, 5 Conn. 4Ii, was made upon a stat
ute of that State, which was decided to have the effect to 
make a widow a tenant in common of lands, of which the 
husband died seized and of which the widow was dowable. 

The case of Powell v. Powell, IO Ala. 900, decides that a 
widow may assign her interest in her deceased husband's es
tate, not that she may convey her right to dower in lands, of 
which the husband did not die seized. 

The cases of Mandeville v. lVelcli, 5 Wheat. 277, and of 
Cornegs v. Vasse, 1 Peter:,, 193, and of Everett v. Strong, 7 
Hill, 585, relate to assignments of personal property and rights. 

There is nothing presented to prevent the deed of release 
made by the demandant to the tenants from being effectual to 
extinguish her right to dower in the premises demanded. 

Demandant nousuit. 
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STATE versus SARGENT. 

The rule that testimony, collateral to the issue, cannot be contradicted, is 
confined to testimony, introduced, in cross-examination, by the party who 
proposes to contradict it. It does not apply to testimony introduced by the 
other party. 

Whether any of the facts connected with arrangements made preparatory to 
the commission of a crime, can be deemed collateral or immaterial; quere, 

INDICTMENT for breaking and entering a store and stealing 
therefrom. 

After introducing testimony tending to show the breaking 
and stealing and some other facts, the government introduced 
one Huston, who testified in chief among other things, that 
the offence was committed by himself and the defendant and 
one Whitehouse ; that, before the breaking, the defendant said 
he had got a place selected, and that Whitehouse was know
ing to it ; that Whitehouse was then ont fishing, and, as the 
defendant said, was to be back in a few days ; that White
house got home on the morning of Thursday before the rob
bery was committed at night ; that there was a severe storm 
on Thursday and the witness went over to the house of 
·Whitehouse on Thursday morning and saw him there. 

The defendant offered to prove, by another witness, that 
Whitehouse returned from sea on Tuesday, before the Thurs
day when the robbery was committed; and that Huston, the 
government's witness, had conversed with him on Wednesday. 

This evidence was objected to and excluded, to which ex-
clusion the defendant excepted. 

G. F. Shepley, for the defendant. 

Tallman, Attorney General, for the State. 

SHEPLEY, C. J. - When the testimony of an accomplice 
is introduced to convict a person of crime, its credibility may 
properly be tested by its conformity to truth in every particu
lar statement. 

If perceived to remain unimpeached, when its truth might 
be tested by facts, capable of being established by other testi-
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mony, it would be more entitled to confidence, than it would 
be, if found not to be true, whenever its truth should be thus 
ascertained. As departures from truth were found to be more 
or less frequent or important, there would be occasion for 
greater or less confidence, that the essential particulars of the 
transaction were correct. 

Circumstances related as having taken place, during arrange
ments made for the commission of crime, may not be abso
lutely essential as proof, that the alleged crime has been com
mitted; and yet when introduced for the prosecution, and 
found to be open to contradiction by other tesltimony and to 
remain uncontradicted, and to be such, as would naturally be 
expected to occur under like circumstances, they would in
duce jurors to repose more confidence in the truth of the 
testimony, than they would be inclined to do, if all such 
means of testing its truth were omitted or excluded. 

In this case the accomplice testified, that the crime had 
been committed by the accused and by himself and one 
Whitehouse. That the accused in conversation with him 
stated, that ·Whitehouse, who was then out fishing, would be 
back in a few days. The witness testified, that " Whitehouse 
got home on the morning of Thursday before the robbery 
was committed at night; " that he "went over on Thursday 
morning to Whitehouse's house and saw him there." 

Testimony in defence was offered and excluded to prove, 
that ·Whitehouse returned from sea on Tuesday before the 
Thursday, on the night of which the crime was committed, 
and that the witness saw and conversed with him on Wed
nesday. 

In argument it is insisted, that it was immaterial whether 
Whitehouse came home from sea on Tuesday or Thursday ; 
that the statement respecting the time was a collateral fact 
and incapable as such, of being contradicted. 

There is just reason to doubt, whether any of the facts 
connected with arrangements made preparatory to the com
mission of crime can be considered as collateral or immaterial 
and be for that reason excluded. They may often be impor-
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tant to a correct knowledge of the transaction, and material 
to prevent the commission of the alleged crime without pre
paratory arrangement from being regarded as unnatural and 
incredible. 

If the testimony of the witness introduced on his exami
nation for the government might have been excluded, be
cause it related to facts collateral or immaterial, yet when 
introduced without objection, it became testimony for the 
consideration of the jury ; and the rule that testimony 
collateral to the issue cannot be contradicted does not apply 
to testimony introduced by the opposite party, but is confined 
to testimony introduced by cross-examination of an oppo
nent's witness, or otherwise by the party, which proposes to 
contradict it. 

The testimony excluded in this case should therefore have 
been admitted. 

Exceptions sustained, verdict set 
aside, and new trial granted. 

GREEN ~ ux. versus CITY OF PoRTLAND. 

The licensing of an individual to occupy a part of a public street exclusively 
for his own benefit, by erecting and using a railroad for the transportation 
of rocks and gravel, is not among the powers granted to the city council of. 
Portland by the ninth section of its charter, or by any other statute. 

No action lies against the city for a person suffering special damage in his 
comfort or business by means of a railroad, so licensed, although the party 
licensed may have given bond to indemnify the city against liabilities for 
such damages. 

CASE for special damage sustained by the plaintiffs in their 
business and comfort by means of a railroad upon a public 
street. 

Myers & Co. had obtained from the city council a license 
to construct and exclusively occupy the railroad, for the pur
pose of transporting rocks and gravel, for their own benefit, 
and they gave to the city a bond to indemnify them against 
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all liabilities for damage, which might be sustained by others, 
through the erection and use of the railroad. 

If the defendants would be liable to the plaintiff for such 
special damage, the action is to stand for trial; otherwise the 
plaintiffs are to become nonsuit. 

0' Donnell, for the plaintiffs. 
The R. S. c. 164, <§, 1, provides, that "obstructing or in

cumbering, by fences, buildings or otherwise, the public high
ways, private ways or streets, &c., shall be deemed nuisances, 
with certain exceptions." 

The exceptions relate to "the right of erecting mills and 
mill-dams, and of flowing lands." 

An action of the case lies for injury to " the comfort, the 
property or the enjoyment of an estate," whether the nuisance 
be public or private, if it be _an injury to "particular indi
viduals only." R. S. 164, <§, 8. 

The city charter, 1833, <§, 9, gives to the council no au
thority to license obstructions in any portion of a street, ex
cept by the depositing of "materials for making or repairing 
any street, sidewalk, crosswalk, bridge, water-course or drain ; 
or for erecting, repairing or finishing any building or fences." 
But it was a purpose wholly different from these, for which 
the license was given to Myers & Co. 

Courts may order such nuisance abated, after judgment 
upon indictment or action against any person. R. S. chap. 
164, sect. 9. 

The word "person" includes corporations. R. S. chap. 1, 
rule 13. 

One suffering special damage may have his action upon the 
case. Stetson v. Faxon, 19 Pick. 147, and authorities t?ere 
cited. 

'l'he above case varies from this, in the fact, that the city 
of Boston indemnified Faxon, and in the case at bar, Myers 
& Co. indemnified the city. 5 Denio, 216; 10 Pick. 388. 

A municipal corporation is equally liable with an individual, 
having licensed the obstruction. Thayer v. City of Boston, 
19 Pick. 511; Baker v. same, 12 Pick. 184. 
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In the case at bar the city authorities expressly authorized 
the erection of the railway through a public street for private 
purposes, unauthorized by any public necessity, and thus ex
ceeded their corporate powers. 

Codman, for the defendants. 

SHEPLEY, C. J. -The railway alleged to be a nuisance was 
not built for the accommodation of the public, but for the use 
of the persons, who built and occupied it exclusively for their 
own private benefit. No question is therefore presented, wheth
er a railway for the accommodation of the public travel and 
business, built by the consent of a town or city upon part of 
a highway or street can be regarded as a nuisance. 

Admitting the railway described in the declaration to be a 
public nuisance, and that the plaintiffs have suffered special 
damage by its erection and continuance, the question present
ed is, whether the city is responsible for the damages suffered. 

An action of tort may be maintained against a corporation 
for an act done by its direction or procurement or .sanctioned 
by it. Thayer v. Boston, 19 Pick. 511. 

This railway was not built with the funds of the city, or 
by its order, or by its officers. The city has received no rent, 
income, or benefit from it. It has no other connexion with it, 
than to grant the owners of it a license to build and continue 
it on its streets. It might well take the bond of indemnity 
to protect it from damages, for which it would be liable by 
statute for di1.-ect injuries thereby occasioned to the persons or 
property of individuals. The fact, that the city took such a 
bond, does not increase its liability, or make it responsible to 
those, who may in some other manner have suffered damage 
from it. It does not even impliedly authorize them to do any 
damage to others. 

The license amounts to no more, than an authority, so far 
as the city was concerned, to do the acts for their own benefit 
and upon their own responsibility, without being subject to 
interruption or complaint by the city. lf one person license· 
another to pass over his land without compensation, for his 

VoL. xxxn. 55 
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own convenience or benefit, he does not thereby constitute 
him his agent for that purpose. Nor would he thereby be
come liable to third persons for injuries suffered by them in 
consequence of the acts done under such license. 

The city was not authorized by statute or by the ninth sec
tion of the act in addition to its charter, approved on February 
9, 1833, to grant such a license. The power given by that sec
tion extends no further than to authorize persons or corpora
tions to place in any street "any materials for making or re
pairing any street, sidewalk, crosswalk, bridge, water-course, 
or drain, or for erecting, repairing, or finishing, any building 
or fences.'' 

If it had power to grant such a license, it must have de
rived it from its general powers to regulate its own corporate 
rights and interests. And those powers would not authorize 
it to make itself responsible for the acts of others, from which 
neither it, nor its citizens derived any benefit, and which were 
not done for the accommodation of the public travel and busi
ness. 

Upon the case as presented, the city does not appear to be 
responsible for any damages, which the plaintiffs may have 
suffered. Plaintiffs nonsuit. 

MITCHELL versus TAYLOR. 

The property of a vessel may pass to the purchaser, although the certificate of 
her registry or enrollment be not recited in the instrument of conveyance. 

But unless the instrument of conveyance contain such a recital, no new certi
ficate of registry or enrollment can issue to the purchaser. 

In the certificate of registry or enrollment, surrendered to the collector of the 
customs, upon the sale of a vessel, the purchaser has no interest. 

Such papers are of no value to either party. 

CASE, against the collector of the port of Wiscasset, for 
refusing to furnish to the plaintiff the proper papers, necessary 
for the navigation of his schooner, Palo Alto. 

Barnes formerly owned the schooner. In July, 1847, he 
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mortgaged her to the plaintiff to secure two notes, payable 
Nov. 10, 1847. The mortgage was duly recorded, and a copy 
was filed with the defendant, and Barnes surrendered to him 

· the enrollment and license, but the mortgage contained no 
recital of the certificate of enrollment. 

On the 17th of Jan'y, 1848, the plaintiff, through Barnes, 
as his agent, applied to the defendant for papers necessary to 
the navigation of the vessel. But the defendant declined to 
give any. 

SHEPLEY, G. J., presiding, ordered a nonsuit, which, if in
correctly ordered, is to be taken off. 

Fessenden ~ Deblois, for the plaintiff. 
1. As to the liability of public officers to individnals for de

linquency in duty, we cite - Tracy v. Swartwoitt, 10 Pet. 
80; Jenner v. Jollejf, 9 Johns. 381; Burke v. Trevett, 1 
Mason, 96; Bartlett v. Crozier, 15 Johns. 250. 

2. A vessel: when transferred, is entitled to a new certificate 
of registry or enrollment, and it is the collector's duty to issue 
it. Stat. of U. S. of 1792, c. 11, <§, 14; Stat. of U. S. of 
Feh'y 18, 1793; Stat. of U. S. of March 2, 1797. 

3. There was a complete and valid transfer of the schooner 
to the defendant by the mortgage, although it omitted to re
cite the certificate of enrollment. 

That omission affects only the national character of the 
vessel. Colson v. Bonzey, 6 Maine, 47 4 ; Badger v. Bank 
of Cumberland, 26 Maine, 434. 

Barnes' right of redeeming had expired at the end of sixty 
days from the pay-day of the note. This was known to the 
defendant, for a copy of the mortgage had been filed in his office. 

When the collector is legally satisfied of the transfer, he is 
bound to deliver, on demand, such papers as shall nationalize 
the vessel, and enable the owner to have the profitable use of 
her. And yet, when told the plaintiff would take her, he 
threatened to make a seizure, just for the want of the very pa
pers he was bound to furnish. 

If he did not choose to give a permanent enrollment, it was 
his duty to give one temporarily: that she might be taken to 
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the port of the owner. Statute of U. S. of February 18, 
1792, sect. 3. 

But, suppose the defendant was, by the omission in the mort
gage, justified in refusing to issue a new set of papers, he was 
bound to deliver the old ones. ~rhe demand upon him was 
for some kind of papers, without specifying what ones. 
And he refused to grant any. 

Our position is, that an American citizen, owning an Amer
ican bottom, is entitled to such papers from the collector, as 
shall enable him tv use his vessel in navigation. 

Shepley and Dana, for defendants. 
The authorities cited in the plaintiff's brief, fully sustain 

the nonsuit. 

The question is, not in whom was " the property," but 
whether the plaintiff was in any condition to demand the pa
pers of the collector. 

His title was derived under the mortgage. 
That mort§;age contained no recital of any certificate of 

enrollment or registry. 
The vessel was " incapable of being registered or enrolled 

anew" after such a transfer. Sect. 14, chap. 11, Statute of 
U. S. Dec. 31, 1792, Statutes at Large, vol. l, p. 294; sect. 
2, Stat. U. S. Feb. 18, 1793, Statutes at Large, vol. 1, p. 305. 

Upon such transfer the former register or enrollment is to be 
given up to the collector to be, transmitted to the Secretary of 
the Treasury to be canceled. 

If the title had passed to the plaintiff, he was not entitled 
to the old papers, because they were, in such case, to be re
tained and canceled. And he was not entitled to new papers, 
because his conveyance did not contain a recital of the en
rollment. The collector would have violated the law by 

giving him either. 
The gentlemen seem to rely upon the 7th chapter of the 

Act of March 2, 1797. But that Act has no reference to a 
case like the present. In the first place, the Palo Alto was 
not transferred to the plaiutiff " by process of law" but by a 
voluntary conveyance. In the next place, "the certificate of 
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enrollment was" not "retained by the former owners;" but 
had been surrendered to the collector; and thirdly, the " Sec
retary of the Treasury" had not " ordered and directed the 
collector to grant a new certificate of enrollment or license." 

As to what is said about a temporary enrollment ; in the 
first place, none was demanded ; in the next place, the con
dition alone upon which such temporary papers can be issued, 
is that an oath should be taken, that the property remains as 
expressed in the enrollment proposed to be given up. Statutes 
at Large vol. I, page 498. 

W ELLs, J. -At the time when the papers were demanded 
of the defendant, the right of redemption in the property 
mortgaged had terminated, and it became absolute in the 
mortgagees, although there was no recital in the mortgage of 
the certificate of enrollment. The property passes without 
such recital in the instrument of transfer. Bixby v. The 
Franklin In. Co. 8 Pick. 86; Weston v. Penniman, 1 
Mason, 306 ; Badger v. Bank of Cumberland, 26 Maine, 
428. 

By the Act of Cong. of Dec. 31, 1792, ~ 14, when a regis
tered vessel shall be sold, the certificate of registry must be 
recited at length in the instrument of transfer, " otherwise 
the said ship or vessel shall be incapable of being so registered 
anew," and unless she is registered'anew when a sale or trans
fer takes place, she loses her character as a vessel of the Unit
ed States. And by the Act of Feb. 18, 1793, ~ 2, in order 
for the enrollment of a ship or vessel, she must possess the 
same qualifications, and the same reqms1tes in all respects 
must be complied with as are made necessary for registering 
ships or vessels. 

The mortgage, which was the instrument of transfer, did 
not contain a recital of the certificate of enrollment, and the 
plaintiff therefore, was not entitled to a new enrollment, and a 
certificate of it. He cannot maintain an action for any new 
papers, to which he is not by law entitled. 

Has he a right of action against the defendant for not de-
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livering to him the old certificate and license? They had 
been given to the defendant by the former owner, the mortga
ger. The fourteenth section of the Act previously mentioned, 
requires the certificate to be delivered up to the collector when 
a new registry shall be made, and to be transmitted to the reg-

• ister of the treasury for cancelation. And the Act of the 
eighteenth of February, 1793, must be understood as requiring 
the same course to be taken, to procure a new enrollment. 
,vhen the application was made to the defendant for the 
necessary papers, he was already in possession of the certificate 
and license. But he could not by law enroll the schooner 
anew. If he had complied with the request of the plaintiff, 
and delivered to him the certificate, the plaintiff could not, by 
a surrender of it to any other collector, have procured a new 
enrollment, and by the fifth section of the Act last mentioned, 
upon a change of ownership, the license was no longer in 
force. Neither the certificate of enrollment, nor license could 
have been of any service to the plaintiff. They furnished 
no aid to the enjoyment of the property he had purchased. 
Their legal operation ceased when the sale took place, and 
they are of no value to any one. 

Whether the plaintiff would have had any interest in the 
papers, if the transfer had been properly made, as evidence to 
be exhibited for the purpose of obtaining a new enrollment, it 
is unnecessary to determine. 

The third section of the same Act relates to cases where 
a change is made from a registry to an enrollment and license, 
or vice versa, while the ownership of the property remains. 
The plaintiff could claim no right under this section of the 
Act, if he had requested such change to be made, without an 
oath of the master, that the property remained as expressed in 
the enrollment proposed to be given up. No such oath was 
taken, and none could have been consistently with truth, for 
there had been a change of property. 

The Act of March 2, 1797, provides for cases where a 
ship or vessel has been sold by process of law. The Palo 
Alto was transferred by contract. The law prescribes the 
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force and effect of it, but its origin lies in the consent of the 
parties. Besides, it does not appear, that the defendant has 
ever received any order from the Secretary of the Treasury, 
as is contemplated by this Act, to grant a new certificate or 
license. 

There does not appear to be any ground upon which the " 
:iction can be maintained, and the nonsuit must be con
firmed. 

STATE versus PHINNEY. 

In a complaint charging a misdemeanor, the defendant is not precluded from 
traversing any material allegation, though made under a videlicet, 

ExcEPTIONs from the District Court, CoLE, J. 
The defendant was prosecuted by complaint for selling spir

ituous " liquor, not imported, viz., to Davis, one glass." 
He moved the court to quash the indictment, and after a con
viction he moved that judgment be arrested. The reasons 
offered for the motions were -

1. That the facts charged do not amount to an offence. 
2. That the allegations coming before the videlicet do not 

describe an offence. 
3. That the allegations coming after the videlicet, cannot 

aid the allegations going before it. 
The motions were overruled, and the defendant excepted. 

A. B. Holden and A. W. True, for the defendant. 
1. The charging part of the allegation in the complaint 

should state the name of the person to whom the liquor was 
sold. Commonwealth v. Drew, 21 Pick. 334; same v. 
Philips, 16 Pick. 211. 

2. The substantive charge in the complaint, cannot be en
larged by matter under the videlicet. Such matters are not 
traversable. Paine v. Pox, 16 Mass. 132 ; 1 Chitty's Plead. 
644, 349, 351; Darkin's case, 2 Saunders, 290, and cases 
cited in the notes to that case. 
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Tallman, Attorney General, declined answering. 

TENNEY, J., orally.-The complaint is of peculiar structure. 
It is not certain that it contains a videlicet; we consider it rath
er a repetition. But counsel assume it to be a videlicet, and re-

• ly on some authorities. That in 21st Pick. is inapplicable. 
It relates only to the purchaser's name, and that from 16th 
Mass. relates only to the time. 

The counsel supposes that what comes under a videlicet 
cannot be traversed. But that is not now considered to be 
the law. Every material fact, though laid under a videlicet, 
is traversable. 1 Chitty's Plead. (3d Amer. ed.) 586. The 
earlier doctrine is exploded. 

Exceptions overruled. 

PHINNEY, Petitioner for a writ of Habeas Corpus. 

To justify the discharge, upon Ilabeas Corpus, of a respondent, imprisoned by 
a justice's mittimus to enforce the payment of a fine for unlawfully selling 
spirituous liquors, it is not sufficient that the mittimus fails to state the 
name of the purchaser, or the quantity sold, or the time and place of the 
sale; or that there was a prosecutor ; provided, the mittimus shows the 
offence to be one for which the justice has jurisdiction to impose a fine. 

Neither, to justify such a discharge, is it sufficient that the justice erroneously 
ordered the fine to be paid to the State. 

Tms was an application for a writ of Habeas Corpus, to 
bring Phinney into court1 because illegally imprisoned in the 
public jail. 

He was held in custody, by virtue of a warrant of com
mitment, issued by a justice of the peace. 

The matters recited in the: mittimus were, that said Phin
ney had been found guilty, by said justice, of violating the 
provisions of the statute relative to the sale of intoxicating 
liquors, and had been ordered by the said justice to pay a fine 
of ten dollars to the State and costs of prosecution. 

A. B. Holden, for the petitioner. 
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The mittimus was insufficient, because -
1st. It did not show that the process was originated upon 

the complaint of any person. 
2d. It did not recite the time when, the place where, the 

person to whom, or the quantity in which, the intoxicating 
drinks were sold. 

3d. The fine imposed, was illegal, because it was ordered 
to be paid to the State, whereas the stat. ( chap. 202, sec. 6,) 
declares, that one half of the fine, so recovered, shall enure to 
the prosecutor, or complainant, and the other half to the town 
where the offence is committed. Commonwealth v. Ward, 
4 Mass. 497; Bridge v. Pord, 4 Mass. 641; Ex parte lVat
kins, 3 Peters, 193. 

SHEPLJsY, C. J., orally. -
1. It is objected that the mittimus does not show that there 

was a prosecutor, or who was the purchaser of the liquor, or 
when or where, or in what quantity it was sold. In support 
of the objection, the petitioner's counsel has cited 4 Mass. 
497 and 641. ~rhe former case has no applicability, because 
the offence there charged was one of which the magistrate had 
jurisdiction, not to render a final judgment, but merely to bind 
over. In the latter case, the recognizance did not present 
enough to show that the justice had any jnrisdiction what
ever. But in this petitioner's case, it is shown that the of
fence, of which ,he was convicted, was within the justice's 
jurisdiction. 

2. The sentence was, that the petitioner pay a fine to the 
State. This was erroneous, still the judgment is valid until 
reversed. If it were here upon a certiorari, the erroneous 
part might be reversed, leaving the penalty unappropriated. 
But the petitioner is not injured by the misappropriation. On 
paying the fine and cost, he would be discharged. That is 
enough for him. State v. Stinson, 17 Maine, 1.54; Ricker, 
petitioner, 31 Maine, 37. 

The petitioner, if present on Habeas Corpus, could not be. 
discharged. Petition withdrawn. 

VoL. xxxn. 56 
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BARNES versus McCRATE. 

A witness, testifying in the regular course of legal proceedings, and under 
the direction of the court, is not liable in an action of slander for the answers 
he may make to questions put to him by the court or counsel, provided such 
answers are pertinent and responsive to the questions. 

SLANDER. General issue. 
The case was tried before WELLs, J. 
The following facts appeared. 
A schooner belonging to the plaintiff, with his goods on 

board, had been seized by the collector of the port of W iscas
set, for an alleged breach of the revenue laws, and the col
lector had put the goods into a store. 

The Secretary of the Treasury ordered the property to be 
restored to the plaintiff, upon payment, made by him, of the 
costs and expenses connected with the seizure. The amount 
of the costs and expenses was under examination in the Dis
trict Court of the United States. 
The collector had charged $35,50 for the storage of the goods, 

-and he called Mr. McCrate, as a witness, who testified that the 
store belonged to him ; that he had charged the collector 
$35,50 for the storage ; that it was a fair charge under the cir
,cnmstances, but would be a large one, in common and ordinary 
cases. He was then asked by the court or by the counsel to 
give his reasons: why, in this case, and under the circumstances, 
more was charged than in common and orditmry cases ; and 
he answered ; - " the Messrs. Clark would not store the goods, 
for fear that Barnes would set their property on fire, and I did not 
wish to store them, because he might set my buildings on fire 
again. * * * * He set my building, the custom house, on fire, 
and he has set fire to two other buildings, and I can prove it." 

It was for the uttering of these words, that this suit is 
brought. A nonsuit was ordered, which is to be taken off, if 
it was ordered improperly. 

Deblois, for the plaintiff. 
1. The words charged being false, it is no protection to 

,the defendant, that he was a witness testifying on oath. That 
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circumstance aggravated the wrong, by giving more publicity 
to the slander. 

The protection relied upon is contrary to sound sense ; and 
the defendant must be amenable, unless shielded by authority 
of decided cases. I submit that the authorities are against 
such a protection. Those, whose first aspect is against us, 
are not sustained by the cases on which they were made to 
rest. Such is the case in 2 Starkie on Ev. 4th part, 87 4, 
which purported to decide that the defendant's malice was 
rebutted by the fact, that he was testifying as a witness. A 
witness stands on different ground from that of a judge, a 
party, an attorney, or a master. He has not their exemption, 
nor does he need it. The protection of masters rests on 
ground of high public policy ; judges are bound to decide, 
and when guilt is found, they must declare the guilt ; parties 
are prone to get inflamed and to speak in extravagant lan
gnage ; counsel partake largely in the feelings of their cii
ents, and indeed some excitement is often necessary to the 
rendering of any forcible aids. To words of passion, utter
ed by a party, and to excited words uttered by counsel in 
argument, the law must and does furnish protection. But the 
case of a witness is different. 'l'o him, it is peculiarly ap
propriate, that he be passionless and unmoved. He is to be 
calm and guarded in every expression. No case can be found, 
which asserts protection to a witness for slanderous words. 

2. The nonsuit was prematurely ordered. The testimony 
should have gone to the jury, that the plaintiff might have 
opportunity to prove express malice. 

The following authorities were relied upon to sustain .the 
above positions. 2 Starkie on Ev. 87 4, part 4; Buckley v. 
Wood, 1 Cro. Eliz. 230-248 ; 2 Institutes, 228; 1 Vin. Abr. 
387; Weston v. Dobniet, Cro. James, 432; Bradley v. Heath, 
12 Pick. 163; Remington v. Congdon, 2 Pick. 310; Hoar 
v. Wood, 3 Mete. 193; Padmore v. Lawrence, 11 Adol. &, 

Ellis, 380; Hastings v. Lusk, 2i Wend. 410; Ring v. 
Wheeler, 7 Cowen, 725; Bullock v. Koon, 4 Wend. 531 ; 
Commonwealth v. Blanding, 3 Pick. 314 ; Kendillon v. 
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_;_lfaltby, 1 Can. & Marshman, 402; Hodgdon v. Scarlett, 11 
Barn. & Aid. 246; Trotman v. Dunn, 4 Camp. 211; Bul
ler's N. P. 10; McMillan v. Birch, 1 Bin. 178, note a; 
lfTeatherston v. Hawkins, 1 T. R. 111; Astley Bart. v. 
Young, 2 Burr. 810; Rex v. Skinner, Loft, 55; Harding v. 
Bullman, Hutton, 11. 

G. F. Shepley, for defendant. 
The words spoken by the defendant, ( for the speaking of 

which this action is brought,) were spoken by him as a wit
ness in the course of a judicial proceeding. 

They were "pertinent," being direct replies to interroga
tories addressed to him as a witness, and which he was bound 
to answer. 

The case finds, that he had testified, " that the charge for 
storage was, under the circumstances, a fair charge." That 
the court or the counsel then inquired of him his reasons for 
charging said price " for storage, and for saying that it was a 
fair charge under the circumstances." 

He did not volunteer these reasons, but gave them as a 
direct, pertinent and unavoidable answer to the inquiries ad
dressed to him, either by the court or by counsel with the 
sanction of the court. 

No action will lie for words used by a party, witness, coun
sel or judge in the course of judicial proceedings, where the 
words used are pertinent to the matter, which is the proper 
snbject of inquiry before the court. Buckley v. Wood, 4 Coke, 
14, b.; Cutler v. Dixon, 3 Stephen's N. P. 2565; Hodg
son v. Scarlett, 1 Holt, 621, & 3 Com. Law, 243 ; 2 Star
kie's Ev. 631; Arundel! v. Tregone, Yelverton, 117. 

One element in the action of slander is malice. And it is a 
rule that the presumption of malice may be repelled by the 
circumstances. No matter whether the words were true or 
false, if the inference of malice be overcome. 

There can be no action for stating what one is bound to 
state by his duty to the law or to society. The motive being 
good and the duty pressing, the ingredient of malice is not to 
be presumed, nor allowed to be inquired of. The duty of a 
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witness to speak is more stringent than that of the judge, 
counsel or party. He is bound to answer; they may refrain. 

Suppose the witness alone knew the fact which he testified 
to, and conld, therefore, never prove it. Is it possible he can 
be made accountable for the statement, especially if, as in 
this case, it was directly responsive to the question, and strictly 
pertinent to the issue ? 

W. P. Fessenden, on the same side. 
·whether the answer, given by the defendant, was pertinent, 

is a matter of law for the court, and there was nothing for 
the jury. 

We hold that the answer was calculated to show the item 
of charge to be a reasonable one, and that, therefore, it was 
pertinent to the issue. 

The question then comes, whether for words so spoken, an 
action can be maintained. What is the principle involved ? 
It is, that when a perrnn is bound to the performance of an 
act, the doing of it is justified by the law, irrespective of the 
question of malice. But where the act is one of imperfect 
obligation, one which the person is at liberty to do or not to 
do, it is open to the aggrieved party to establish the imputa
tion of malice. For words which a party may speak, he is 
exempted, because defending his rights, and the implication of 
malice cannot arise. And his counsel, as to the right of 
speaking, partakes of his client's immunity. 

The pertinency of the answer, then, is a. bar to this suit. 
1 Barn. & Ald. 242. 

But the plaintiff insists that the case should have gone to 
the jury 011 the question of malice. Yet I think he will not 
say there was not a prima J acie exemption ; and there was 
no evidence of malice, beyond the answer itself; nor was 
there any attempt to introduce any. The nonsuit was, there
fore1 rightly ordered. This result is indispensable, in order to 
protect legal proceedings. 

Deblois, in reply. 
The point is, whether we had a right to ask . the Judge, 
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whether we might put to the jury the question of malice. The 
case was so arranged, as to present the question, whether we 
could maintain a suit without proving malice. The intention 
was to settle the question whether, in any case, such a suit 
would lie. 

The defendant says there is but a single case to be found 
against a witness. But the reason is, that no such claim of 
exemption was ever before thought of. He claims an exemp
tion. Let him show some authority for it. Elementary 
books are not to be relied on, unless sustained by authority. 
The gentleman's dependence on " pertinency" alone, is a dan
gerous doctrine. It sanctions all abuse and all malice. Per
tinent words may be maliciously spoken. But who is to judge 
of the "pertinency ?" I submit that such a question is for 
the j_ury alone. 

To the objection, that the witness might not be able to 
prove the truth of his answers, we reply that the onus of 
proving the falsity and the malice of them would, in the suit 
against him, rest upon the plaintiff. 

The defendant in this suit, does not deny that his answers 
were false. If he had denied it, we could not have brought 
the case here in this form. The malice is thereby admitted. 
,vhy then were we precluded, by the nonsuit, from presenting 
the malice to the jury ? 

TENNEY, J., orally. - It is not denied that there is, in some 
cases, a protection to witnesses for words duly spoken in the 
course of legal proceedings. Does that protection extend to 
this witness under the circumstances ? 

There can be no question that if a witness, taking advant
age of his position, and departing from what rightfully per
tains to the case, should voluntarily slander one of the parties, 
he would be liable. But when called upon, in the progress of 
a cause, and under the rules of the court, and confining him
self to that which rightfully pertains to the case, he is not lia
ble for the testimony he may give. To hold otherwise would 
tend to intimidate a witness and to deter from a disclosure of 
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the whole truth. He might have no means to prove his state
ments. He may have been robbed while alone. Should he 
testify to the fact, in the course of a regular trial of the of
fender, he would not be liable for his statement. This is a 
doctrine of the highest legal policy. 

A witness is not supposed to know the exact line of pro
ceeding. He is, therefore, under the direction of the court. 
In this case, a question was duly put to the witness, either by 
the court or by counsel. And it does not appear that, in his 
answer, he went beyond the scope of the question. If the 
question was put by the court, there could be no liability for 
answering it ; if put by the ,plaintiff's counsel, the plaintiff can 
have no ground of complaint that it was answered ; if put by 
the defendant's counsel: objection should have been made, 
and, if improper, it would have been excluded. 

Nonsuit con.firmed. 

BROOKS versus BRIGGS. 

In trover for an article mortgaged to the plaintiff, the mortgage alone is evi
dence, prima facie, of property in him, as against a subsequent vendee of 
the mortgager. 

If, in such an action, the defence be set up that the mortgage debt has been 
paid, the burden of proof is on the defendant. 

ExcEPTIONS from the District Court, CoLE, J. 
Trover for a wagon. 
One Blake, while owning the wagon, conveyed it in mort

gage to the plaintiff, to secure the payment of a promissory 
note. Blake afterwards sold it to the defendant. This action 
is brought to recover its value. 

To prove title, the plaintiff introduced the mortgage, which 
had been duly recorded; but offered no other evidence, neither 
was any offered by the defendant. 

The defendant objected to a recovery by the plaintiff, un
less he introduced the note, or furnished some further evi
dence of Blake's indebtedness upon it. The Judge ruled, 
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that, in this stage of the case, it was not necessary for the 
plaintiff to introduce further proof. 

The verdict was for the plaintiff, and the defendant ex
cepted. 

Bennett, for the defendant. 
It should have been required of the plaintiff to prove that 

the mortgage-note was unpaid. If unpaid, the note is pre
sumed to be in his hands. If paid, the mortgage is of no 
force. The defendant did not give the note, and has no means 
of proving what payments may have been made by his ven
dor. It is reasonable, therefore, that the plaintiff, having pos
session of all the proof, should be held to produce it. 

The amount which the plaintiff is entitled to recover in 
this action, if any thing, is the amount due upon the note. 
\Ve wish to know, therefore, whether the note is unpaid, and 
if so, what indorsements are made upon it. 

N. Morrell, for the plaintiff, cited R. S. chap. 125, sect. 
31 and 32 ; Phil. Ev. 89; 18 Maine, 357; Shep. Touch. 
1820; 20 Maine, 408; 18 Pick. 3~4. 

How ARD, J., orally. -The production of the mortgage 
was evidence, prima Jacie, of property in the plaintiff. 

If the defendant would rely upon a payment of the mort
gage debt, the burden of proof was on him. The instructions 
of the District Court were correct. 

Exceptions overruled. 

BuxTON versus HAMBLEN. 

The R. S. chap. 64, by necessary inference, prohibits the sale or purchase of 
pressed hay, unless branded, as io prescribed in the first section. 

A contract to purchase hay, in violation of that law, cannot be enforced. 

A contract for the sale and purchase of pressed hay, to be performed at a 
future day, upon which the delivery was to be made, cannot be enforced by 
the seller, if the hay at said time of delivery was not duly branded. 

ExcEPTIONS from the District Court, CoLE, J. 
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Assumpsit, upon an alleged contract by the defendant to 
purchase of the plaintiff from twenty-five to forty tons of 
pressed hay to be shipped to Massachusetts. There was evi
dence tending to prove the contract as alleged, and that the 
plaintiff afterwards purchased forty tons, and procured it to 
be delivered at the stipulated time and place, in readiness for 
the defendant, who though duly notified refused to receive it. 
The plaintiff also had at the same time and place sixty other 
tons of hay. 

The defence set up was, that a part of the bundles of the 
hay was not " branded," as required by R. S. c. 64, which 
provides, section l, "all hay, pressed and put up in bundles 
for sale in this State, shall be branded1 on the bands or boards 
enclosing the same, with the first letter of the christian name 
and the whcle of the surname of the person packing, screw
ing or otherwise pressing the hay ; and also with the name 
of the place where the hay was pressed, or where the person 
packing or screwing the hay shall live, with the name of the 
State;" section 2, "all screwed hay offered for sale or ship
ping, unless branded in the manner mentioned in the preced
ing section, shall be forfeited." 

There was no proof, that any of the bundles of the plain
tiff's hay were branded ; some of them were proved by his 
own '':itnesses not to have been branded. A nonsuit was 
ordered, and to that order the plaintiff filed exceptions. 

0' Donnell, for the plaintiff. 
I. The defendant's objection comes too late. The plaintiff 

had a hundred tons of pressed hay at the agreed time and 
place for delivery. It does not appear, that he might not have 
furnished the forty tons duly branded- The defendant ought 
to have appeared and made a selection. If the defendant had 
any objection to the article, he waived it by not making it 
known to the plaintiff. Goodhue v. Butman, 8 Maine, 116. 

2. The plaintiff was not bound to prove that every one of 
a thousand bundles was branded. It was a question for the 
jury, whether he was ready, if called upon, to deliver such 
hay as the contract required. 

VOL. XXXII. 57 
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3. '!'he want of a brand did not vacate the contract, for it 
exposed to no penalty, but simply to a forfeiture. The sale 
of unbranded hay is not prohibited. 

4. 'l'he statute is entitled, "of Praud in pressing Hay." 
It requires a brand of the name of the person pressing it. 
Suppose several persons to have been employed in pressing 
this hay; whose name is the brand to hear? 

The plaintiff did not press the hay, he purchased it as it 
was pressed by others. Is he to be deemed guilty of "fraud 
in pressing hay," or of fraud in selling it, because others 
had neglected their duty to brand it ? Fraud is not to be pre
sumed: Goodhue v. Butman, 8 Maine, 116. 

M. M. Butler, for the defendant. 

WELLS, J., orally. -The sale of pressed hay unbranded, is 
,a violation of the statute, and equally so, whether to be 
visited by a forfeiture of the article or by a pecuniary penalty. 
The statute though not in express terms, yet by unavoidable 
inference, prohibits every such sale. 

This is a suit brought to recover against the defendant for 
not completing a sale, prohibited by law. Such a suit can 
never be maintained. Nonsuit con.firmed. 

RAND, Adm'r, versus TOBIE. 

In a citation to an execution creditor, notifying him of the time and place, at 
which his debtor intended to take the poor debtor's oath, it is not necessary 
that a statement should be made of the date of the judgment, or of the date 
of the execution. 

A certiorari is grantable only when it is shown that some injustice would be 
done. 

DEBT, on a debtor's six months rnlief bond. 
An execution, dated 26th of March, 1849, was issued 

;against Tobie in favor of "John Rand, as he is administrator 
-0f the estate of S. W." 

The execution purports to have been issued upon a judg-
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ment recovered March 23, 1849. Tobie was arrested and 
gave the bond to obtain his release. 

One of the conditions in the bond was; that if said Tobie 
"shall within six months cite the said John Rand, administra
tor, creditor," &c. 

In order that he might be discharged on taking the poor 
debtor's oath, he applied to two justices for a citation to be 
issued to said creditor, and in the application recited; that he, 
the said Tobie, "had been arrested by force of an execution 
which issued, on the judgment obtained against him on the 
26th day of March, 1849, in favor of John Rand, administrator, 
for the sum," &c. Upon the same paper, and subjoined to 
said application, the justices issued their citation, directed "to 
John Rand;" and containing, among other things, the follow
ing words: " you are hereby notified of the desire of the above 
named debtor, as expressed in the foregoing application." In 
that form the citation was servPd upon the plaintiff, Rand. 

The case was submitted to the court for decision, upon the 
stipulation ; 1st, that, if the citation was legal and sufficient, 
the plaintiff should become nonsuit; if otherwise, the defend
ants were to be defaulted; and 2dly, "that the question of the 
sufficiency of the citation may be considered by the court in 
the same manner as upon a petition for a writ of certiorari to 
quash the proceedings of the justices." 

Rand, for the plaintiff. 
By the agreed statement of facts, the sufficiency of the cita

tion is submitted to the court, without regard to the certificate 
of the justices. 

And the plaintiff submits that said citation is insufficient and 
illegal, and the subsequent proceedings void ; because : -

1. Citation is directed to plaintiff individually, and not as 
administrator ; and in no part of said citation does it appear, 
of whom the plaintiff was administrator. 

2. Citation states that the judgment was rendered March 
26, 1849 ; whereas it appears by the execution that judgment 
was rendered March 23d. 
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If debtor has not duly cited the creditor: then the plaintiff 
is entitled to recover, as damages, the full amount of his debt. 

Sweat, for the defendants. 

1Y ELLS, J., orally. -1st. It is not requisite that either the 
date of the judgment or of the execution should be stated in 
the citation. In this case it may Le equivocal which is express
ed, and it seems immaterial which. For, as the question is to 
be treated, as if before us on a petition for certiorari, the error, 
if any, cannot avail the plaintiff. Such a writ is not grantable, 
except where it is shown that some injustice would be <lone. 

2. It is contended that the representative character of the 
plaintiff does not sufficiently appear in the citation. But the 
application for the citatiou is annexed, and referred to in it. 
That furnishes a sufficient description. 

Plaintiff nonsuit. 

INHABITANTS OF ·wrnnHAM ~• als. petitioners for certiorari. 

The statute of 1847, c. 28, § 3, require-s the report of committees (appointed 
upon appeal, to examine into the doings of the County Commissioners,) to 
be made at the term of the District Court, next after their appointment. 

1:Tnless made at such next term, a subsequent acceptance of their report by the 
District Court is irregular and void. 

"When the County Commissioners, having located a highway upon a petition, 
close their proceedings upon such petition earlier than is by law allowed, a 
writ of certiorari will be grantecl. 

AT the County Commissioners' Court, June term, 1847, a 
petition was entered for the discontinuance of one road, and 
for the establishment of another1 in Windham. The Commis
sioners discontinued the one and located the other, as prayed 
for, allowing time after all proceedings should be closed on said 
petition, viz. : to owners of the land over which the location 
was made, one year in which to take off the wood and timber; 
and to the town, two years in which to make the road; and to 
the county, two years in which to pay the land-damages. The 
Commissioners made report of these proceedings at their De-
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cember term, 1847, and ordered that the same should be re
corded as of that term, which was accordingly done. From 
that adjudication an appeal was taken by the town, and also by 
some of the land owners. The appeal was entered at the March 
term, 1848, of the District Court, by whom, at that term, a 
committee was duly appointed to examine into the doings of 
the Commissioners and to make report at the then next June 
term of the District Court, at which term the committeP. made 
a "report in part." Their full and final report was made at 
the October term, affirming the doings of the Commissioners, 
and at that term, October, 1848, the report was accepted by 
the District Court, by whom no further action was ever had 
upon the subject. 

After said appeal was taken, the petition in the Commission
er's Court was continued from term to term until their June 
term, 1849, at which term, tr.ough they had received no cer
tificate of the doings of the District Court, they ordered "all 
proceedings upon said petition to be closed." 

This petition for a certiorari is filed by the town of Wind
ham and by some of the owners of the land, on which the 
new road was laid. Among other causes they allege -

1. That the committee appointed by the District Court neg
lected to make their report, as required by law, at the term of 
the court next after their appointment. 

2. That the proceedings were closed by the Commissioners 
at least one term earlier than was by law allowed. 

3. That the Commissioners closed said proceedings without 
being certified of the doings of the District Court, and that 
the District Court never did certify their doings t9 the Com
missioners, nor ever render any judgment on the matter ap
pealed, so that the Commissioners, when they ordered the pro
ceedings to be closed, had no authority to act in the matter. 

Eveleth, for the petitioners. 

Swazey, County Attorney, ·contra. 

SHEPLEY, C. J., orally. -The committee was appointed by 
the District Court, March term, I 848. Their report, which 
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was made, not at the next June term, but at the October term, 
1848, affirmed the doings of the Commissioners. But it was 
one term too late. The Act required it to be made at the 
June term. The language of the statute, ( c. 28, ~ 3, of the 
laws of 1847,) is emphatic, and admits of no construction. It 
is, that the committee " shall report at the next term" after 
their appointment. This provision, which was made for the 
purpose of a_voiding delay, not having been complied with, 
all the subsequent proceedings in the District Court were 
irregular and void. And, further, that court in fact never 
made any adjudication of the case ; nor did it certify any of 
its doings to the Commissioners. 

The Act required all proceedings in the Commissioners' 
Court to be stayed till a decision was had in the District 
Court. During that stay, no applications for the allowance to 
claimants for damages, could be received. Such applications 
were necessarily to be withheld until the doings of the District 
Court had been certified to the Commissioners. But the per
sons injured were entitled to have the same available length 
of time in which to make their applications, as if no appeal 
had been taken. 

The doings in the Commissioners' Court were therefore 
closed too early. 

The time allowed to the town for making the road, and to 
the land owners for taking off the growth, and to the county 
for paying the damages, was to commence from the term 
when all the proceedings in the original process should be 
closed. The Commissioners, by closing the proceedings sooner 
than was by law allowed, unlawfully shortened the times 
allowed to the town and to the land owners, aud to the county 
for the purposes aforesaid. It • is not desirable, that proceed
ings, so irregular, should be sanctioned. 

Writ of certiorari granted. 
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CoBB versus Woon. 

An award of referees upon a parole submission is of no binding effect against a 
party, if he had no notice of the time or place of their meeting or of the 
decision which they made. 

Even that party, when sued for the cause of action which had been so sub
mitted to such referees, cannot avail himself of such an award, as to the 
amount of damages. 

AssuMPSIT, for the use of the plaintiff's land, by carting and 
cutting rocks upon it. 

The defendant had occupied the plaintiff's land for said 
purposes. 

The plaintiff demanded compensation, and there was evi
dence tending to show, that the defendant authorized him to 
refer the amount to three of the plaintiff's neighbors, of the 
plaintiff's own selection ; and that the plaintiff accordingly 
selected three of the neighbors, who met and examined the 
land and agreed in estimating the damage at $15, but made 
no written award. The defendant was not present at their 
meeting, nor did it appear, that he was notified of the time or 
place of holding it, or of the amount at which they estimated 
the damage. 

The defendant requested the Judge to instruct the jury, 
that, if the defendant offered to refer the amount of damage 
to three of the plaintiff's neighbors, and if the plaintiff ac
cepted the offer and accordingly procured three of his neigh
bors to examine the premises and appraise the damage, and 
they thereupon made their award in good faith, this would 
constitute such a reference as would be binding on the parties, 
and they should return a verdict only for the amount of such 
award. 

The Judge refused to comply with this request, and instruct
ed the jury that there was no evidence of such a reference of 
the matter in dispute as would bind the parties, and that they 
must assess the damage, as if no reference had been made. 
The verdict was for the plaintiff for $25,00. The defendant 
excepted. 

Adams, for the defendant. 
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1. This is a submission and award at common law. Courts 
will go far to give effect to such arrangements. Brady v. 
Mayor, 1 Barb. 584. It was binding upon the plaintiff. 8 
Mass. 398; 6 Mass. 49 ; 17 Maine, 54; 12 Mass. 134; J 8 
Maine, 255. 

2. If the Judge was not satisfied that the facts proved a 
binding award, it was his duty to submit them to the jury, 
with appropriate instructions. Hill v. Hobart, 16 Maine, 164; 
Homans v. Lambard, 21 Maine, 308 ; Greene v. Dingley, 24 
Maine, 131. 

Deblois, for the plaintiff. 

How ARD, J., orally.-The supposed award was of no binding 
effect. It does not appear that the defendant had any knowl
edge that the matter was ever submitted, nor who were the 
referees, nor was he notified of the time or place of their meet
ing, that he might appear and protect his right; nor of the 
conclusion at which the referees arrived. On that award the 
plaintiff could have maintained no action against the defendant. 
Iudeed there was no completed award. 

E.cceptions overruled. 

PuEBLE versus HAY. 

After the expiration of a written lease, no notice to the tenant is necessary for 
the purpose of terminating the tenancy. 

In a tenancy at will, ·it seems that a written notice to the tenant to remove 
the buildings which he had erected, and to surrender the land to the land
lord, will have the effect of a notice to terminate the tenancy. 

ExcEPTIONs, from the District Court, CoLE, J. 
Complaint for forcible entry and detainer. General issue. 

There was evidence tending to prove, that, in November, 
1843, the plaintiff leased the land to one Oxnard by a written 
lease for five years ; and that the tenant was assignee of that 
lease, and under it had occupied the land for three or four 
years, paying the rents to the plaintiff quarter yearly. 
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It was proved that, in Dec. 1848, the following notice 
addressed to the defendant and signed by the plaintiff, was 
served on the defendant; viz. - "Portland, Dec. 27, 1848. 
You are hereby notified to remove the building now on my 
land, on the south-west side of Preble street, without any 
delay, and deliver up to me the possession of the premises;" 
and that, in M:ay, 1849, another notice of the same import 
was served upon him. This complaint was instituted in July, 
1849. 

The jury were instructed, 1st, that if the defendant was 

assignee of the written lease, and held under it, and if the 
lease had expired prior to the notice of Dec. 1848, the action 
was maintained; and 2d, that if the tenancy was merely at 
will, the notice of Dec. 1848, was sufficient to terminate it. 
'l'he verdict was for the plaintiff, and the jury found spe
cially, that the defendant held under the Oxnard lease, and was 
the assignee of Oxnard. • 

Sweat, for the defendant. 
The second instruction was erroneous. The notice of Dec. 

1848, is not susceptible of the construction given to it. It 
was not designed to put an end to the tenancy, nor could it, 
in law, have that effect. 

W. P. Fessenden, for the plaintiff. 

WELLS, J., orally. -The second instruction was correct. 
The notice of December, 1848, was a notice to remove the 
building and surrender the possession of the land to the plain
tiff, and it was sufficient to terminate the tenancy. But that 
is an immaterial point. The jury have found, that the hold
ing was under a written lease, which had expired when the 
first notice was given. In such a case no notice of the ter
mination of the tenancy is necessary. The first instruction 
was also correct. 

Exceptions overruled. 

VoL. xxxu. 58 
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REMICK versus BROWN .y al. 

Although an execution debtor, enlarged upon having given a debtor's six 
months relief bond, may have taken the poor debtor's oath within six months 
from the execution of the bond, yet, if he disclosed a valuable interest in any 
chose in action, and omitted to have it appraised, there is a breach of the 
bond. 

,vhere an execution debtor has mortgaged a chose in action for the security of 
one of his creditors, and it be proved that the same was not of sufficient 
value to secure such creditor, the debtor's omission to cause the same to be 
appraised before taking the poor debtor's oath, will be considered of no actual 
damage to the creditor. 

DEBT upon an execution debtor's relief bond. 
To prove that the condition of the bond had been perform

ed, the defendants relied upon a discharge certificate issued by 
two justices. To defeat that certificate, the plaintiff introduced 
the original disclosure of the debtor, made before the justices, 
in which, among .,ther matters, he stated that he "gave to his 
wife a note against Babcock, upon which she has collected' 
some few dollars; $30 or $40 in all." It was admitted by the 
parties that " the Babcock note was a note payable to said 
debtor for $200, and that Babcock had not at that time, nor 
has he now any attachable property. The debtor also disclos
ed that a balance was due on some notes against one Dudley, 
which were "to be given up, if Dudley drinks nothing." The 
debtor further disclosed as follows, viz. : " Mr. McDonald has 
my household furniture, stock, &c. mortgaged to him and re
corded ; part he holds under receipt for me. Hall & Co. and 
G. & L.'s notes to amount of $6000, he has. I presume they 
are good. There was $6000 in the beginning ; balance now 
about $2100. There are other notes among those embraced 
in assignment put on record, and not delivered yet. I have 
assigned to him all my demands." Mr. McDonald testified 
that the personal property assigned to him was insufficient for 
his secmity. 

The case was submitted to the court for a legal judgment. 

Clifford, for the plaintiff. 
1. There were notes against third persons, in which the 
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debtor had an interest. It was his duty to cause that interest 
to be appraised. Not having so done, there was a forfeiture 
of the bond. 29 Maine, 368; 19 Maine, 265 and 46; 21 
Maine, 480 ; 26 Maine, 200 ; R. S. ch. 148, sect. 29 and 30. 

2. The plaintiff is entitled to full damages. R. S. ch. 115, 
sect. 78 ; Stat. 1848: ch. 85, sect. 2. 

Deblois, for the defendant. 
There is but one question. It relates to the amount of 

damage, if any, to be recovered. Before the plaintiff can re
cover: he must show actual damage. The notes against 
Dudley are to be given up, on condition that he drinks noth
ing. The consideration of this bargain was a legal one. I 
believe the condition has thus far been performed. At any 
rate, there is no property in the notes, capable to be a'!lsigned 
or appraised. The Babcock note was of no value. For it is 
the admission of the parties, that he had no attachable pro
perty. 

Clifford, in reply. 
There is nothing to show or to furnish a presumption, that 

the Dudley note is not collectable. The presumption is, till dis~ 
proved, that all notes are good. If the condition annexed to 
it were legally binding, still the debtor's interest in it ought to 
be appraised. So of the note against Babcock. Though not 
now collectable, it may be hereafter. 

WELLS, J., orally. -
It is well settled that a debtor, having an interest in a chose 

in action, must cause it to be appraised, before he is entitled to 
an administration of the oath. 

The oath taken in this case by the debtor being unauthor
ized, there was a breach of the bond. By the R. S. chap. 
148, sect. 39, the obligee in the bond was, in such cases, en
titled to recover the full amount of the execution. But that 
rule has been changed by the Act of 1848, which provides, 
that, if the oath was in fact taken before a breach, the creditor 
can recover but the actual damage. In this case, the oath was 
taken within the six months, and before any breach. 
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The debtor discloses notes against Dudley and Babcock and 
some other notes, and at the conclusion of the disclosure as
serts that he had assigned all his demands to McDonald. And 
McDonald testifies that all the property and demands assigned 
to him were not sufficient for his security. There was there
fore, in the notes, nothing of value remaining in the debtor, 
and the non-appraisal of them could be of no injury to the 
creditor, who appears to have suffered no actual damage by 
the breach of the bond. Plaintiff nonsuit. 

GREENE, administratri:1:, appellant, versus DYER. 

The contingent claims, for which, by the R. S. c. 109, § 13, funds are to be 
reserved by order of the Judge of Probate, are those, concerning which it 
is uncertain whether they will ever be converted into debts. 

Where a claim, not belonging to the contingent class, is disallowed by com
missioners of insolvency, and is thereupon prosecuted and recovered in a 
suit at law, the creditor is not barred by any statute of limitation from hav
ing it at any time afterwards, added to the list of allowed claims. 

His right to have it so added does not depend upon any reservation of funds, 
ordered by the Judge of Probate for contingent claims. 

Neither is that right impaired by a distribution of the surplus assets, without 
any order of the Probate Court, among the heirs and legal representatives 
of the deceased, the estate, though represented insolvent, having proved to 
be solvent. 

DYER, in 1850, presented to the Judge of Probate a peti
tion setting forth, that he had a just claim against the estate 
of the intestate ; that he presented the same before the com
missioners of insolvency, and on an appeal from their decis
ion, recovered, in an action at law, in 1845, the sum of 
$250,28 against said estate, which amount the administratrix 
was bound to add to the list of other sums allowed against the 
estate ; that, during the pendency of said aciion at law, she 
was directed by the Judge of Probate to retain in her hands 
the sum of $1200, as a contingent fund from which to pay 
this petitioner the amount, or a proportionate dividend upon 
the amount, which he might recover in said action; and that 
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she has neglected to add said $250,28 to the said list of 
claims, and has also neglected to pa) the same or any part of 
it to the petitioner. 

The prayer of the petition then was, that she might be 
cited to settle an administration account. 

The facts of the case appeared to be as follows : -
Administration on the estate was granted in 1840. 
The administratrix represented the estate insolvent. The 

petitioner presented to the commissioners a claim which they 
disallowed, and he thereupon prosecuted the same in an 
action at law. On account of that claim, the administratrix 
was directed to retain in her hands $1200, till the result of 
the suit should be ascertained. Dyer recovered in the suit 
$250,28, in 1845. The order to retain the $1200 was then 
rescinded. Dyer never caused his judgment to be certified to 
the Probate Court, nor gave notice of it to the administratrix. 
Her sixth and last administration account was settled in 1847. 
The estate proved to be solvent, and the claims, allowed by 
the Probate Court, were all paid in full; and the residue of 
the assets were distributed, by order of the Probate Court, to 
the widow and heirs of the intestate, except $300, which the 
administratrix was ordered to reserve for "contingent" claims 
against the estate. 

Of the $300, reserved as aforesaid, there remained in her 
hands after payment of expenses $276,75, which the heirs 
of the intestate claimed, and which she paid to their 
guardian. 

'I'his petition prays that she be cited to settle a further 
account, so that crPdit may therein be given to the petitioner 
for the amount of his said judgment, and that payment of the 
same may be ordered by the Probate Court. 

A citation to show cause was issued, and, upon a full hearing, 
-it was ordered by the Judge of Probate that the administratrix 
settle a further account. 

From that order this appeal was taken, upon the following 
reasons alleged therefor : -

1. That she is not bound to pay the claim of said Dyer 
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because the same was barred by the statute of limitations, re
lating to executors and administrators. 

2. That the estate, though represented iusolvent, proved to 
be solvent, and all claims duly presented were paid; that more 
than nine years elapsed, after the filing of the administration 
bond by the respondent, before the petitioner entered his com
plaint to the Judge of Probate, and more than four years 
elapsed after his recovery of judgment in his suit against her, 
before he demanded payment of her, or cited her to ac
count. 

3. That said Dyer never certified the judgment, recovered 
by him against this respondent, to the Judge of Probate, nor 
filed the same in the Probate office, nor did he make any de
mand therefor on this respondent, until more than four years 
aft!:lr _t~~ recovery thereof. 

4 .. That in February, 1847, she settled her sixth and final 
account, and that the said balance of $276,75, was claimed by 
the minor heirs of the intestate, and was paid over to their 
guardian. 

Willis and Fessenden, for the administratrix. 
_l. The administratrix relies upon the statute of limitations. 

R. S. chap. 146: sect. 29 ; 11 Maine, 150 ; 14 Maine, 252. 
Mo_re than four years elapsed between. recovering the judgment 
and filing this petition. _ 

-~· As the estate proved to be solvent, the representation 
and commission of insolvency are to have no effect. 

3. After four years, the assets not distributed become the 
property of the heirs. 15 Mass. 6, 58; 16 Mass. 172, 429; 5 
:Plck. 143. 

4. The petitioner did not certify his judgment to the Pro
bate Court. R. S. chap. 109, sect. 14, 15, 16, 19 and 24; 
2 Mete. 255. 

5. A final account has been settled, and the assets account
ed for. Another settlement could not aid the petitioner. 

Shepley and Dana, for the petitioner. 

SHEPLEY, C. J., orally. - 1. The four years limitation, re-
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lied on in the first reason for the appeal, applies only to suits 
brought, fand not to proceedings in the Probate Court. The 
cases of McClellan v. Hunt, cited by the counsel from the 
11th and 14th Maine, were such suits. 'l'hat statute was not 
intended to prevent the Judge of Probate from closing up 
matters in his own court. If it was so intended, all estates 
must be closed in that court in four years. 

2. That assets, remaining more than four years in the hands 
of an administrator, belong to the heirs, cannot be received as 
a general proposition. 'l'he cases cited from Massachusetts 
do not apply. 

3. Another alleged reason of appeal is, that the petitioner 
was delinquent by not filing the certificate of his judgment 
in the Probate Court. 

This calls for a construction of R. S. c. I 09, ~ 13, which 
requires funds to be retained for contingent claims. That 
class of claims embraces those only, concerning which it is 
uncertain or contingent, whether they will ever become debts. 
Of that kind are the liabilities of a surety. Such a claimant may 
present his contingent claim, and funds are to be reserved for it. 
Such a reservation is not to be continued more than four 
years. But this petitioner's claim was not of that class. It 
was not a contingent claim. In the case of a contingent 
claim, the contingency does not relate to the amount which 
may be due or which may be recovered, but to the uncertainty 
whether any amount will ever become due. 

Was then that decree of the Judge of Probate, which re
quires the petitioner's debt to be paid, rendered illegal by the 
circumstance, that it had not been put, by certificate, upon 
the list of claims? The statute requires such a debt to be 
added. Whose duty is it to add it ? On that point the stat
ute is silent. But it is the duty of administrators to pay 
the debts of their intestates. If the appellant had added this 
debt and paid it, she would have been protected. We think 
she may be compelled to add it to the list of debts. The law 
does not prescribe within what time debts shall be added, nor 
require that they be paid from any reserved funds. The 
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om1ss10n of the Judge of Probate to direct that this debt 
should be added to the list, was a mere informality. It affect
ed no rights. For such an informality, this court does no! 
interfere. Decree affirmed. 

SwEETSIR o/ al. versus KENNEY. 

Of the right of referees to decide matters of law, arising in cases submitted 
under a rule of the court. · 

ExcEPTIONS from the District Court, CoLE, J. 
This action was submitted by a rule of court in common 

form to referees. They awarded that the defendant ( who had 
presented a set-off account,) should recover $171,81, with 
costs. On the plaintiff's motion the award was recommitted 
for the correction of mistakes, if any had been made. The 
second award was of the same import with the first. The 
plaintiffs objected to its acceptance for the following causes, 
which they offered to prove. 

1. That the referees undertook to decide according to law, 
and mistook the law, and have refused to correct their mistake. 

2. '!'hat the referees acted with gross partiality, prejudice 
and oppressiveness, at the hearing of said cause and in making 
their award; the plaintiffs not alleging fraud or corruption in 
the referees, except as may be implied in the above. 

In order to sustain this position, the plaintiffs set forth, in 
writing, certain facts relative to the proceedings of the referees, 
which thiy offered to prove, and from which they submitted 
that the court would infer that the referees acted with gross 
partiality, prejudice and oppressiveness. The principal facts 

· thus set forth were in substance, that, at the second hearing 
before the referees, the several charges in the plaintiffs' claim, 
amounting to $Q5Q,56, were admitted to be just ; that the 
plaintiffs were owners of a schooner, and had let her to the de
fendant at the halves; that the plaintiffs insured $1000 upon 
the freight; that the vessel and all the freight were lost; that 
the insurance money, minus the premium, was paid to the 
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plaintiffs ; that the referees adjudged the defendant to be en
titled to half that amount, and allowed it to him in the award ; 
that, though requested, the referees refused to make such an 
alternative award, as would subject their views of the law to 
the revision of the court. 

The statement also exhibited other circumstances, which 
seemed to show that the referees had an unyielding confidence 
in the correctness of the award, or a determination that the 
defendants should prevail in this suit. 

The court declined to hear the evidence. 
The award was accepted, and the plaintiff filed excep

tions. 

Barnes, for the plaintiff. 
I am aware that motions of this kind have not always met 

the highest favor. But the extraordinary wrong in this case 
compels to the last resort. 

The object is to see if the submission of matters to referees 
is allowed to produce injustice. Verdicts, when rendered 
against law, are set aside, as of course. ·wm not the court 
of last resort, in like manner, vacate unjust and illegal 
awards? 

I. The referees mistook the law applicable to the case. 
This we offered to prove aliunde. It has not, in this State, 

been decided that such mistake should appear, on the face of 
the award. 'l'he statute of Massachusetts, on which the de
cisions in 6 Mete. 165, and 7 Mete. 490, were founded, are 
wholly unlike ours. 

Upon the facts which we offered to show, it is apparent 
that award was grossly against law and right. 

II. We offered proof of gross partiality, prejudice and op
pressiveness. Such grounds have often been held sufficient 
for setting aside awards, notwithstanding the remarks of 
WHITMAN, C. J., 'i3 Maine, 438. 

The allegation of this cause of exception, must be presumed 
to mean such a degree of partiality as to produce an unjust 
decision, and such as can be shown by proof. 

III. The Act of 1845 must have been designed to mitigate 
VOL. XXXII. 59 
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the strictness of previous decisions on this point. It allows 
the rejection of an award, when required by equity. 

IV. The offer which we made to prove the facts, alleged in 
our motion, having been rejected, those allegations, for present 
purposes, are to be considered as true. 

11£.. M. Butler, for the defendant. 

How ARD, J., orally. - It is contended that the referees under
took to decide according to law. But that fact is not shown. 
They had all the powers of any court of law and of any 
court of equity. There is nothing by which it appears that 
they intended to conform to the principles of strict law, or that 
they may not have acted upon their view of the equity and 
justice of the cas9. Whatever we might think of the law, as 
to the defendant's supposed right to a share in the insurance 
money, it is not in our power to control the decision of that 
tribunal, to ·which the parties submitted both the law and the 
facts. 

The charge that the referees acted with partiality, prejudice 
or oppressiveness, is not sustained. 

Exceptions overruled. 

MouLTON versus LowE. 

A person, who, without authority, prosecutes a groundless action in the name 
of another, is liable to the defendant in such action, for the expenses and 

·damages to which he has thereby been subjected, beyond the amount of the 
taxed cost. 

An omission by such defendant, to call, in court, for the authority to commence 
such a suit, is not a waiver of his right to recover against the person who 
wrongfully commenced it. 

Any one of the purchasers of land by the same deed, though in unequal pro
portions, who have given their several notes for each one's share of the pur
chase-money secured by a joint mortgage of the tract, may, without the con
,,-urrence of the others, by bill in equity, set aside the mortgage as to himself, 
if the purchase of the land was procured by fraudulent representations of 
the grantor. 
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As such purchaser, if entitled to a remedy, may pursue it alone, and thereby 
vacate the mortgage as to himself, the relation between him and the other 
purchasers could not authorize him to prosecute bills in their names, and 
without their consent, to rescind the trade, as to them. 

ON a statement of facts agreed at Nisi Prius. 
This plaintiff had a bond for a tract of land, to be conveyed 

to him or his appointees. 
He bargained to sell it to Samuel Kimball and three other 

persons in unequal shares, and the obligors accordingly exe
cuted the conveyance to tJ:iem, in a single deed, specifying, 
however, the several proportions of each grantee. The grantees 
paid a part of the purchase-money, and each one gave his sep
arate note for his part of the balance. 

All the grantees then made a joint mortgage of the tract to 
secure said notes. 

Four bills in equity, ( one in the name of each grantee,) 
were brought against this plaintiff and the said grantors, to 
rescind the purchase, on the ground that it had been procured 
by fraudulent representations. These suits were brought in 
the Circuit Court of the United States, and were pending from 
1840 till 1845, when they were dismissed with costs. The 
present plaintiff, Moulton, in defending against each of those 
suits was compelled to pay large sums in solicitors' fees, above 
the amount of his taxed bill of costs. The said suits in equity 
were commenced and prosecuted by the procurement of the 
defendant, Lowe, who undertook to act as the agent of the 
several plaintiffs therein. He had authority to act in behalf 
of three of said plaintiffs, but it is, in this action, charged that 
the suit, in the name of Samuel Kimball, who resides at New 
Orleans, was wrongfully brought and prosecuted without his 
authority, and it is for this wrong, that this suit is brought 

. L _______, agamst owe. ·· 
Samuel Kimball neglected to pay his note, given as afore

said, and the other mortgagers, in order to avoid a forfeiture of 
the land, were compelled to pay it, which they did through 
the agency of Lowe. 

During the pendency of said equity suits, no question was 
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made as to the authority of Lowe or of the solicitors he em
ployed, to act for all the plaintiffs therein. Two depositions 
of Samuel Kimball are put into the case, for the consideration 
of the court, if legally admissible. The effect of these depo
sitions will be perceived in the opinion. 

E. H. Davies, for the plaintiff. 
If the suit in Kimball's name was brought without his au

thority, by Lowe, he is accountable to the plaintiff for all the 
damage he has sustained by means of that suit. 8 Met. 31, 33. 

To prove that there was authority, the burden is upon Lowe. 
The affirmative is with him. 1 Green!. Ev. sect. 79. 

But, even if it be for this plaintiff to prove that Lowe had 
no authority, such want of authorjty is fully shown by Kim
ball's deposition. 

Fessenden ~• Deblois, for the defendant. 
1. The property of the three other plaintiffs in equity was 

mortgaged for payment of S. Kimball's note. From this 
position,•there resulted to them an authority to use his name 
in any manner proper to avoid the payment of the note. 
The bringing of the bill to set aside the sale for frand, was a 
proper mode to effect that object. Pierce v. Thompson, 6 
Pick. 193. "An action may be maintained by the several 
partners of a firm, upon a guaranty given to one of them, if 
it was given for the benefit of all." Garrett v. Handly, 4 
B. & C. 664; Bateman v. Phillips, 15 East, :-272; Harper 
v. Williams, 4 Adolphus & Ellis, New Series, 219; Pree
man v. Cram, 13 Maine, 255; Harmon v. Hill, 14 Maine, 
l;.27. 

;.2. Kimball ratified the suit after he knew of its existence. 
This is as effectual as an original authorization could have been. 
Bryant v. Moore, 26 Maine, 84; Sanderson v. Griffith, 5 
B. & C. 909 ; Anderson v. Watson, 3 Carr. & Payne, 214 ; 
McLean v. Dunn, 4 Bing. 717; Somes v. Spencer, 1 Dow. 
& Ry. 3;.2; Wilson v. Tumman, 6 Manning & Granger, 242. 

Kimball knew of the suit in his name, as appears by his 
deposition given in June, 184:-2, and the case was not dispos
ed of until 1845. He was having the benefit of the contest 
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and · the chance of success. The omission to object to it, 
then, was a ratification. Newhall v. Dunlap, 14 Maine, 
180 ; Hasting v. Bangor House, 6 Shep. 436 ; White v. 
Stanwood, 4 Pick. 380; CleVerly v. Whitney, 7 Pick. 36. 

3. The plaintiff waived all objections to the commence
ment and prosecution of the suit, by omitting to call for 
the appearance of Kimball at the first term, and by defending 
without objection to the final termination of the suit. 

This is the spirit of the rule as adopted in the case of 
Knowlton v. Plantation No. 4, 14 Maine, 20; Strout v. 
Durham, 23 Maine, 483. 

In a court of equity, we argue, that the same necessity exists 
as in law for placing such exceptions to the prosecution of a 
suit before the court, by ple~ or answer ; and that, by omitting 
to take the objection in limine, the party waives his right to 
do so in a more advanced state of the proceedings. 

It would be unjust to permit a defendant to lie by and ac
cumulate costs and expenses, until the final termination of 
the suit, on its merits, when a mere technical error, if noticed 
at the onset, would have put an end to the controversy. 

4. The burden of proof rests on the plaintiff, to satisfy the 
court that the suit was instituted without authority. 

Davies, in reply. 
Though the land of the three other plaintiffs in equity was 

under the mortgage, whereby Kimball's note was secured, they 
had no occasion to use his name in a suit. 

If there was fraud, which could vitiate the purchase of 
the land, they might, each one for himself alone, have taken 
the ad vantage of it, and thus have defeated the mortgage, as 
to themselves. 

The making of Kimball a party, could not have aided them 
in avoiding the mortgage. They were therefore under no neces
sity, and if not under a necessity, they could have no right, to 
use the name of Kimball, without his consent. 

As to the supposed notice to Kimball of the pendency of 
the suit, it is submitted that, taken in connection with his 
deposition, no ratification can be inferred from it. 
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It was not incumbent on the defendants in the suit in equity 
"in the institution of the process to have called on the coun
sel for their authority to sue the bill, in the name of Samuel 
Kimball." The cases cited for the defendant on this point 
relate to the subsequent prosecution of the same suit. 

SHEPLEY, C. J. -The case is presented for decision upon 
an agreed statement, which is composed in part of two depo
sitions of Samuel Kimball. In the one taken in this case, he 
denies any knowledge of the suit brought in his name against 
the plaintiff and others, until after it had been determined. 
He not only denies, that any person was authorized by him to 
commence it, but asserts that he would not permit his name to 
be used in such a suit, when others interested in the purchase 
of the lands proposed to commence one. 

The suit must therefore, upon the proof, be regarded as 
commenced and prosecuted without authority from him. 

Upon established principles the plaintiff will be entitled to 
judgment, unless some sufficient ground of defence is pre
sented. Bond v. Chapin, 8 Met. 31. 

In defence it is insisted, that there has been a ratification of 
the proceedings by Kimball. 

His answers to certain questions propounded to him in the 
deposition taken in the case of Hough v. Richardson o/ als. 
are relied upon as proof of it. He was asked, whether a sim
ilar suit against the plaintiff and others had not been com
menced in his own name ; whether he had not. joined with 
the others in those suits, and agreed to share the expenses of 
them. After answering in the negative, he says, "if such 
suits as are mentioned have been instituted, deponent is in no 
manner interested or privy thereto." If he must be consid
ered as informed by the questions, that such a snit was pend
ing, his omission to interpose and prevent its further prosecu
tion cannot be regarded as a ratification of it, when his an
swers had distinctly informed the party prosecuting and the 
parties defending it, that he was neither interested in it. nor 
privy to it. This was a repudiation of the suit in his owu 
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name, if one existed, and no tribunal could be authorized to 
infer from his answers and subsequent silence, a ratification of 
those proceedings. That repudiation does not appear to have 
been withdrawn or modified. 

It i-s then contended, that the plaintiff waived all objection 
to the prosecution of the suit in the name of Kimball by 
omitting to call for the authority of the attorneys to prosecute 
it. 

The plaintiff would be entitled to infer, that a suit com
menced by counselors of the court under their signatures was 
not commenced without authority. It does not appear, that 
he had knowledge, or could have had, that it had been, 
until there had been a publi~ation of the testimony taken in 
the snit in equity. Nor does it appear, that he could then 
have presented the objection with effect before the final 
hearing. 

An omission, if such there had been, to present a fatal ob
jection to the further maintenance of the suit could not op
erate as a waiver of a right of action against one, who had 
prosecuted that suit in the name of another without authority. 

It is finally insisted, that the joint mortgagers with Kimball 
had a right to use his name without his consent, to obtain re
lief from their liability to pay the notes given by him in pay
ment for his share of the land. 

The land appears to have been conveyed to the grantees 
by one deed, conveying it in distinct and separate shares. 
Each purchaser paid for his own share by cash and his own 
notes. All the purchasers conveyed the whole land in mort
gage to secure the payment of their several notes. The other 
purchasers were not personally liable for payment of the 
notes given by Samuel Kimball. Their shares of the land 
might be taken for their payment by a foreclosure of the mort
gage. If those &hares could be relieved from that liability 
without the use of his name, they would have no occasion 

. and no right to use it without his consent. • 
Their suits in equity appear to have been commenced to 

obtain a revision of the contract of purchase and sale on the 



472 CUMBERLAND, 1851. 

Jordan, petitioner. 

alleged ground of a fraudulent misrepresentation ; to have the 
title acquired by the vendees reconveyed to the vendors; and 
to have the consideration paid and secured restored. If suc
cessful by a suit or suits in their own names they would no 
longer have retained any title to their shares of the land. 
Their mortgage would have been annulled ; and their proper
ty could not have been taken to pay the notes of Samuel 
Kimball. As the shares were conveyed separately each pur
chaser could act independently of the others in any proceed
ings respecting his own share ; and could obtain relief, if en
titled to it, from payment for his own and any other share. 
All this might have been accomplished without the use of the 
name of Samuel Kimball, and without including his share of 
the land in any suit. The other purchasers were not entitled 
to decide for him that he should rescind the contract and re
convey his share of the land. 

Being enabled, if successful in their suits, to obtain entire 
relief from liability to have their shares of the land taken to 
pay his notes, they were not authorized, without his consent, 
to institute an unnecessary suit in his name. 

Defendant defaulted, to be heard in damages. 

JoRDAN ~ al. petitioners for certiorari. 

The District Court, on an appeal from the doings of County Commissioners, 
as to highways, have no authority to award costs against the original peti
tioners. 

,Vhether an appeal can lie to the District Court from the doings of County 
Commissioners, in the matter of a town way; quere. 

THE petitioners wished a town road to be established, ex
tending from a point in one town to a point in another town. 

Upon their application the selectmen of one of the towns 
located the part within its limits, but the town refused to 
ratify their doings. 'The selectmen of the other town declin
ed to make any location. 'I'he petitioners then appealed to 
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the County Commissioners, who ordered the road to be made 
in both of the towns. 

One of the towns appealed, and the committee, appointed 
by the District Court, reported that the order of the County 
Commissioners ought to be wholly reversed. The District 
Court accepted the report, and awarded costs to the appellants 
to be paid by the petitioners. 

To quash the proceedings of the District Court, so far as to 
vacate their said award of costs against the petitioners, this 
writ of certiorari is prayed for. 

Morgan, for the petitioners. 

Davies, contra. 

Bv THE couRT. -The District Court had no authority to 
adjudge costs against the petitioners. 'l'here is a provision, 
Stat. of I 847, c. 28, <§, 5, that if the judgment of the County 
Commissioners be affirmed, the appellants may be adjudged 
to pay costs arising after the appeal. But, in this case,· the 
judgment of the County Commissioners was reversed, not 
affirmed. The discretionary power as to costs, given at the 
close of the section, extends only to allowances from the 
county treasury. The adjudication of the District Court, as 
to costs, was therefore erroneous, and the writ of certiorari 
must be granted. If it had been necessary to examine the 
point, it would perhaps be found that, as to town ways, no 
appeal to the District Court lies from the judgment of County 
Commissioners. 
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MARY TURNBULL, his wife. 

The lapse of many years between a conveyance of impi-oved lancl and an 
application to have the deed reformec., for an alleged mistake in its descrip
tion of the land, would impose a serious dissuasive upon the action of the 
court. 

But in relation to unimproved lands, and especially where the occupation of 
the grantee and his assigns has indicated no claim under the description al
leged to have been inserted by mistake, the lapse of time is comparatively of 
little weight. 

To authorize the court to reform a deed upon the allegation of a mistake, 
the mistake must be precisely alleged and clearly proved. 

Such proofs may be established by parole testimony. 

In an acljudication upon such a point, the evidence from applying the de
scription in the deed to the marks, monuments and reservations upon the 
face of the earth, to which it refers, thereby to discover its agreement or 
disagreement therewith, is an element entitled to great consideration. 



LI~COLN, 1851. 475 

Farley v. Bryant. 

So also it is of great importance to inquire whether the grantees and their 
assigns have or have not, in the management of the land, conducted as if 
considering the disputed part of the land to have been yet unconveyed by 
the deed, under which they claim. 

The reservation of a right to pass upon an old path-way to one lot of land 
may not confer the right to pass further upon the same path-way to another 
lot. 

,vhere, in a conveyance of land, a boundary is described in the language 
intended to be used, though under a misapprehension as to its construction 
and effect, a court of equity can make no correction. 

Parole evidence is inadmissible to show that the grantor, in describing the 
boundaries, supposed that the words used would have an effect, different 
from that which the law affixes to them. 

A mistake in describing the boundaries in a deed of conveyance, cannot be 
corrected to the damage of the assignees of the grantee, unless such as
sign~s purchased with notice or without value. 

Though the proof, to overcome an answer in chancery, must be equivalent to 
the testimony of two credible witnesses, yet it need not be direct and posi
tive. 

,vhen a plaintiff in equity, in order to obtain relief, must have a decree 
against a defendant, he cannot use the testimony of that defendant, against 
the other defendants. 

A defendant in equity cannot use a co-defendant as a witness, to prevent 
the obtainment of a decree against them both. 

'I'HE bill sets forth, in substance, that in 1832 the plaintiff 
sold a lot of land in Newcastle to Benjamin Harris, " begin
ning at the north-west corner of the plaintiff's garden, thence 
running north sixty-six and one-fourth degrees west one hun
dred and two rods to a stake; thence west sixty-six and one
fourth degrees soutli twelve rods to a stake and stones; thence 
north sixty-six and one-fourth degrees west about one hun
dred rods to a stake and stones, at or near the easterly edge of 
the alder growth, skirting Winslow's meadow; thence south
westerly by the edge of the alder growth to the Nichols line, 
and continuing on Nichol's line south-south-westerly thirty-six 
rods to the north-west angle of land, then in occupation of 
James Robinson ; thence south-easterly [by various courses] 
to the point of beginning ;" reserving " the privilege of a cart 
road from my house westwardly through the said conveyed 
land, where the travel usually goes, to my wood lot adjoining 
Alexander Barstow's south line, and also to a field adjoining 
;James Robinson's north line," &c. ; -
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that Harris entered into and continued the occupation of 
the same, according to said boundaries, until 1837, when he 
bargained the same to the defendant, Bryant; that Harris de
livered the Farley deed to Bryant, in order that Bryant should 
thereby procure a new deed to be made, by which Harris 
should convey to Bryant; that Harris executed a deed to 
Bryant, who retained both deeds, and sent them to the regis
try office to be recorded; that Bryant, in 1847, ~onveyed the 
land to Mary Turnbull; that Turnbull now claims to hold 
from the plaintiff a lot of land under his deed to Harris, which 
the plaintiff never meant to convey to Harris ; that, on ex
amining the record of the deed to Harris, it is found that the 
first line in the description of the land, being written in fig
ures, purports to be 182, instead of 102 rods in length ; that 
at the westerly end of the lot it is described as bounded by the 
edge of the Winslow meadow, instead of the alder growth: -

The plaintiff thereupon charges, that, in the description of 
the first line, a fraudulent alteration has been made, or that 
the deed was incorrectly recorded, or that there was a mistake 
by inserting 182 instead of 102 rods, and that in the descrip
tion of the westerly encl of the lot there was a mistake by 
inserting the words, " to the easterly edge of the "Winslow 
meadow to a stake and stones; thence sonthwardly by the 
edge of said meadow to the Nichols line," instead of the 
words, :, to a stake and stones at or near the easterly edge 
of the alder growth, skirting Winslow's meadow; thence 
south-westwardly by the edge of the alder growth to the Nich
ols line." Whereupon the plaintiff prays, that said Harris, 
Bryant and Turnbull may respectively be required to exe
cute to the plaintiff releases and quitclaims of said last men
tioned two tracts of land ; viz : - the tract of 80 by 12 rods, 
and also the strip covered by the alder growth, above men
tioned, and that they be enjoined from selling or attempting 
to sell the same, and for further relief. 

The answer of Harris admits the mistake to have happened 
as alleged. The answer of Bryant admits the conveyance 
by Harris to him as alleged, but denies knowledge of any 
error or mistake. The answers of Turnbull and wife state 
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that in March, 1845, they entered into possession of the land, 
under a contract with Bryant for the purchase of it, and, that 
in February, 1847, Bryant accordingly conveyed it to Mrs. 
Turnbull, and they deny all knowledge of any mistake. 

Of the evidence, ( occupying more than 1260 manuscript 
pages,) it is not deemed necessary to present any thing further 
than that which appears in the opinion of the court. 

The subjoined diagram will sufficiently illustrate the bound
ary lines in question. 

Meadow. 

·o -~ . " -t . ,.., 
0 . ., 

. f'-

• Stk&Sts. 
--- I : : .aun s,pl!JUl 

Disputed land-:--·:_____. 
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Ruggles and Farley, for the plaintiff. 
It is a leading ordinance in our code, that equity can re

lieve against frauds and mistakes. 20 Maine, 363. Parole 
evidence is always receivable to explain latent ambiguities, of 
which this case presents a specimen. Equity alone can re
form the deed. 1 Green!. Ev. 293 ; 1 Maine, 278 ; 17 Pick. 
222; Sugden on Vendors, 10th eel. 255. 

In the deed from Farley to Harris, there was either fraud 
in the alteration of the cypher in " 102," expressing the 
length of the first line of the lot; or the deed was inaccui:ately 
recorded ; or there was a manifest mistake in the description 
of either the first or third line of the lot. 

If there was fraud in altering the deed after it was execut
ed and delivered, no subsequent grantee, with or without 
notice of the fraud, can take more by his grant than the im
mediate grantee of Farley could. 

The same is predicated of an erroneous recording of the 
deed. 

If it was a mistake in writing thfl deed, it is a manifest 
mistake in expressing the length of either the first or third 
line of the lot, as both cannot be right. This is made manifest 
upon the application of the deed to the face of the earth. In 
such case, all that can be required of plaintiff is to furnish 
such proof as will satisfy the court, as to which line the mis
take was made. One or the other is too long by 80 rods, and 
the only question is, in which the error exists. The mistake 
being made apparent, no such strong, conclusive evidence is 
required, as has been held to be necessary to establish a mis
take by extrinsic' evidence alone, and to justify the interfer
ence of a court of equity. Preponderating evidence is 
sufficient to entitle the party to relief. 

There is in this case not only the answer of Harris, the 
plaintiff's immediate grantee, admitting the truth of the alle
gations of bill, but a great mass of evidence, establishing the 
facts relating to the mistake and notice to the subsequent 
grantees. 
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But we contend that it was unnecessary for plaintiff to 
produce proof of notice to grantees of Harris, because : -

First, The mistake or error is palpahle and manifest from 
the deed itself in its application to the face of the earth. And 
the deed therefore is sufficient notice to subsequent purchasers 
to put them on inquiry. If they disregarded the admonition, 
equity will not favor them to the injury of others. 'l'hey are 
not on equal footing in equity. 

Secondly, The deeds to the subsequent grantees contain the 
same description of the premises in all respects, being copied 
from the original deed to Harris. They show the same mani
fest errors, and the grantees accepted them with these imper
fections. They will therefore be supposed, in equity, to have 
accepted the deeds subject to the same interpretation or cor
rection. In this case the same rules of evidence, and princi
ples of equity apply, as are applicable to devisees, assignees, 
heirs, and purchasers with notice, or voluntary grantees. They, 
like heirs, inherit the infirmities of the original deeds. Like 
assignees, or purchasers with notice, they take the same title 
with all its frailties, and subject to the same equities. 

If notice to the Turnbulls should be held necessary to 
subject them to the equities arising between the original par
ties, notice to the husband is notice to the wife. The making 
of the deed to her alone, without the knowledge of the hus
band, she paying no consideration, should not enable Bryant 
to escape from the remedy sought by the bill. Under such 

. circumstances the husband and wife are, for this purpose, joint 
tenants "Of the premises, and notice to one is notice to both. 
Otherwise she may be regarded as the trustee of the title for 
her husband, the consideration being paid by him, and not 
out of any property of hers. If Bryant and Turnbull sup
posed their knowledge and understanding, as to what was in
tended to be embraced by these deeds, could be proved, and 
thought it advisable to have the conveyance made to one 
whose knowledge could not be proved, and therefore had the 
deed made running to the wife of Turnbull, such a manmuvre 
cannot avail either in a court of equity, or court of law. 
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Bryant cannot be a witness for the Turnbulls, for he would 
be testifying in favor of his own cause; for, to the plaintiff, 
Bryant is as much a party defendant, as he was before he dis
covered and adopted this novel method of dodging from 
the front of his adversary. 

One party cannot be a witness for another party in the same 
suit, when they stand in the relation of privies, either as grant
ors and grantees, assignors and assig1rnes, or otherwise. 

In regard to the error in describing the western head-line, 
that in some measure depends on the first error alleged, inas
much as the length and termination of the third line has a ma
terial bearing upon it. The evidence touching the first error, 
therefore, applies to the second, and vice versa. It is also of 
the same character. 'l'he error is made manifest by the ap
plication of the deed to the face of the earth, and in the most 
favorable aspect for defendants, it is a question which the deed 
itself presents, and which does not depend on extrinsic evidence 
alone. Perhaps it may be regarded as a question of construc
tion merely. In a court of law it would be so ; but this court, 
as a court of equity, having acquired jurisdiction, will inquire 
as to what was the understanding of parties to the original 
deed. 

Lowell, for the defendants. 
This bill has not secured to itself the jurisdiction of this 

court. 
It is not strictly a bill of discovery; and if it were, no dis

covery has been had, whereby to gain jurisdiction. Neither 
is jurisdiction given by the prayer for an injunctiotJ. or for 
relief. The allegations, upon which that prayer rests, are 
matter for the jury. If the plaintiffs have any rights on ac
count of mistake or fraud, the law affords a plain and adequate 
remedy. 

In those countries where the civil law, or a code conforming 
to the general provisions of the civil law, had been originally 
adopted, it would seem that the courts have more freely receiv
ed parole testimony to establi;h the existence of alleged mis
takes in deeds, and have, upon that evidence, not unfrequently 
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reformed these instruments, as being within the known policy 
of their general system; while in other countries, where the 
common law was received as the foundation, with specific 
equity powers subsequently engrafted thereon, the courts 
very seldom reform deeds of alleged mistakes, upon parole ev
idence alone, as the practice would be inconsistent with their 
general system of jurisprudence, and with the habits and con
dition of th~ people. This ~ay account for some of the con
flicting cases found in the books. In this State, in the absence 
of any preliminary agreement in writing, by which a mistake 
can be made apparent, our deeds are not reformed of alleged 
errors, shown only by parole evidence, when the existence of 
the errors is denied by the answer. The statute of frauds is as 
binding in equity as in courts of common law ; and deeds of 
conveyance and other solemn instruments, required by the stat
ute to be in writing, will not ordinarily, as a rule of practice 
in chancery, be reformed of alleged mistakes, on parole evi
dence alone. 

Benjamin Harris is incompetent as a witness for the plain
tiff, and for two reasons : - 1, It would be against the policy 
of the law to admit him ; and 2: on the ground of interest. 
The deed from Farley to himself, and his deed to Bryant with 
his answer to plaintiff's bill, place him in just such a situation 
as requires his own deposition to relieve him from liabilities. 
1 Greenl. Ev. p. 536-7, sect. 391-2 and notes, and cases 
cited in the notes. 

Nathaniel Bryant is a competent witness for William and 
Mary Turnbull; for having purchased with and sold without 
covenants, he has no interest in the land. He had assigned, 
without covenants, his cause of action against Farley. 

But, if the allegations in the bill were all proved as to Na
thaniel Bryant: still the bill could not be sustained, because
Turnbull and wife are innocent purchasers, without notice. 

The leading authorities in support of all these points ave 
Shelbourn v. lnchiquin, I Brown's Chan. 338; Farnham v. 
Child, ibid.; 1 Story's Eq. Jur. p. 178 and 179, sect. H>5 ; 
Hanckle v. Roy£tlasses Co., 1 Vesey, 377; Davis v. Sim-

VOL. XXXII. 61 
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mans, 1 Cox, 400; Townsend v. Sturgeon, 6 Vesey, 332, 
338 ; 1 Story's Juris. sect. 152, 165, ll 8, 153 and 155 ; 
Elder v. Elder, l Fairf. 8; Dwit:;ltt v. Pomroy, 17 Mass. 
303 ; Peterson v. Grover, 20 Maine, 363 ; Whitman v. 
Weston, 30 Maine, 285 ; Mosely v. Virgin, 3 Ves. Jr., 184; 
Brown v. HmJen 4' als. 3 Fairf. 179; Simpson v. Vaughn, 
2 Atkins, 31 ; Jones v. Stouson, 3 Atkins, 389 ; Hunt v. 
Rousmanier, 8 Wheat. 211; R'l!st v. Barlow, 3 Brock. 454; 
Durand v. Durand, I Cox, 58; 2 Evans' Pothier, No. 18, 
p. 408, 447; Malden v. Merrill, 2 Evans' Pothier, 13 ; 
Cooper on Eq. Plead. 281 to 285; Pickering v. Hanson, 4 
Taunt. 786; West v. Emerson, 2 Peere Williams, 349; 
Barton v. Morris, 16 Ohio, 408. 

It is submitted that the " eastern edge of an alder growth, 
skirting ,vinslow's meadow," is quite too uncertain and pliant 
a boundary, to take the place of well known monuments. 
We might next expect for boundaries a growth of Canada 
thistles, or a region of dandelion grounds. There is already 
quite enough of looseness in boundary descriptions. It is 
hoped at least, that movable and floating objects will not be 
permitted to represent the dividing lines, between the owners 
of adjoining lands. 

The sanction of the court, if given to this bill, will be of 
alarming tendency. , Soon the most of our real actions and 
actions of trespass will be transformed into expensive equity 
suits. 

There is a fearful maelstrom lying off the Equity Judicial 
coast of Maine. For protection against so great an evil, the 
appeal is confidently made to the wisdom and the firmness of 
this honored tribunal. 

SHEPLEY, C. J., -The bill alleges, that two mistakes 
were made in the conveyance of a tract of land by the plain
tiff to Benjamin Harris on Oct. 6, 1832. 

The answer of Harris admits, that the alleged mistakes 
were made. The answer of Nathaniel Bryant admits, that 
Harris conveyed the same tract to him by the same descrip-
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tion, and it denies all knowledge of any error or mistake. The 
answers of Turnbull and wife state, that an agreement was 
made in the month of March, 1845, between Bryant and 
Turnbull for a conveyance of the same land; that they en
tered into possession of it; and that on February li, 1847, 
it was conveyed by Bryant to Mary Turnbull, and they deny 
all knowledge of any mistake. 

The time elapsed between the conveyance made by the 
plaintiff and the filing of his bill on November 14, 1848, 
would induce the court to hesitate long, before it would de
cree, that a conveyance of improved lands should be so re
formed as to affect the title of any portion of the land under 
improvement; for it would tend strongly to show, that there 
could have been no mistake, or that any claim to have it cor
rected had been waived or adjusted. 

When, as in this case, that portion of the land alleged to 
have been conveyed by mistake, appears to have been unim
proved, and not to have been so occupied by cutting trees, or 
otherwise, as to cause the mistake to be discovered ; and es
pecially when the occupation of the grantee and of his as
signees has been such as to indicate, that the conveyance was 
made in accordance with the expectations of the grantor, time 
can have comparatively little weight. 

To authorize the court to reform the deed, there should ap
pear to have been a plain mistake clearly proved. The pre
cise mistake or error should be clearly ascertained. When it 
is alleged, that certain words, letters or figures have been in
serted or omitted by mistake, the proof should establish the 
facts alleged. If there be a failure to do this, and the testi
mony shows, that by a legal construction, the deed may oper
ate contrary to the expectations of the grantor and convey 
land, which he did not intend to convey, a court of equity 
would not be authorized to reform the deed. For conveyances 
are not to be reformed and made to read in such manner as 
may best carry into effect the intentions of the parties as as
certained from parole testimony, when there is no satisfactory 
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proof, that they did not use the language, which they intended 
to use. 

The testimony presented in this case, covers between twelve 
and thirteen hundred written pages. One would expect from 
the nature of the questions presented to find, that a very large 
portion of it could have no proper connection with them, or 
with the rights of the parties. An attempt has been made, 
not without difficulty, to select the material from the worse 
than useless portions. No attempt will be made to state from 
what witnesses the proof of many of the facts is derived. It 
could be of little use, and it would require too much time and 
space. 

The testimony of two of the defendants has been taken by 
leave granted on rules exhibiting apparently sufficient causes i 
that of Harris for the plaintiff; and that of Bryant for the 
defendants. Both of these depositions must be excluded. If 
the plaintiff can obtain relief, he must have a decree against 
both of them. The competency of a witness, cannot depend 
upon his willingness or unwillingness to testify. The plain
tiff cannot compel a defendant in equity to testify as a wit
ness when, if successful, he must have a decree against him. 
The testimony of a defendant cannot be taken and used to 
prevent a decree against himself and others. Paris v. Hughes, 
1 Keen, 1; Palmer v. VanDoren, 2 Edw. 192; Miller v. 
McCan, 7 Paige, 458. 

The first mistake alleged in the bill is, that the first line 
of the second tract conveyed was described by figures as 
being 182 instead of 102 rods in length. 

The testimony shows, that the tract conveyed was between 
the plaintiff's garden on the easterly end, and the edge of 
Winslow's meadow on the westerly end. That distance meas
ured as contended for by the plaintiff, will not vary much 
from 202 rods ; and as contended for by the defendants not 
much from 205 rods. The deed as made makes it 282 rods. 
This proves, that there must have been an error or mistake 
made in describing the length of lines between the garden and 
the meadow. The whole distance named in the deed would 
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extend more than seventy rods beyond the easterly edge of 
that meadow across Bryant's island and on to lanJ owned by 
Daniel Perkins. 

The deed refers to a stake and stones as monuments then 
existing at the ends of the first and third lines. The testimo
ny proves, that such monuments, or the remains of them, 
were found there, when the land was surveyed by order of 
court, by measuring on the first line 102 rods, and on the third 
100 rods, and also that a like monument was found at the 
end of the second line. And that no monuments were found 
at the ends of those lines measured as they are described in 
the deed. 

In argument for the defence it is said, that the proof arising 
out of the whole testimony is not satisfactory, that those stakes 
and stones, or the remains of them, were the monuments nam
ed in the deed. This must be admitted. Yet their existence 
there, and the fact that none are found at the end of those 
lines, as described in the deed, taken in connexion with the 
other testimony, must be considered. If the proof had been 
entirely satisfactory, that those were the monuments named 
in the deed, there would have been no occasion for the plain
tiff's application to a court of equity for relief on account of 
this mistake. The monuments in preference to the distances 
named in the deed would at law have determined the rights of 
the parties. That those monuments were not named in the 
deed as existing, when none did in fact exist, is shown by the 
testimony of Jones, who states that he made a survey of that 
land not long before it was conveyed, and that such monu
ments were at that time erected by him ; and there are indi
cations hereafter to be stated, that the person who wrote the 
deed, had the minutes of that survey before him. 

The following reservation is contained in the deed : "the 
privilege of a cart-road from my house westwardly through 
the land above conveyed, where the travel usually goes, to 
my wood lot adjoining Alexander Barstow's S. line, and also 
to a field adjoining James Robinson's north line." It is mani
fest that the cart-road reserved was an existing one then well 
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known, for it is reserved, where the travel usually goes. Ad
mitting the alleged mistake to have been made and the plain
tiff's wood lot to be bounded as it would then be, there is found 
to have been such a road, which he might have traveled to 
his wood lot, while as the wood lot would be bounded, if no 
mistake was made, there was no such road leading to it. In 
argument for the defence it is said, that the road also reserved 
to the field as usually traveled passed over the wood lot as it 
is claimed by the plaintiff, and that this shows, that the land, 
over which the road to the field passed, was conveyed. If the 
right of way had been reserved only to pass to the wood lot, 
the plaintiff might not have been entitled to use it for a differ
ent purpose to go to his field. The reservation of tp._e right of 
way also to the field was therefore appropriate, at1d its reserva
tion does not authorize the inference, that any part of the 
wood lot as claimed by the plaintiff was or was intended to be 
conveyed. 

It does not appear, that any of the white oak timber trees 
or other trees on the wood lot as claimed by the plaintiff have 
at auy time .been cut or removed by the grantee or by his as
signees. They appear to have conducted with respect to the 
wood lot, as they might have been expected to do, with the 
belief, that it was not conveyed, while the timber trees on the 
adjoining land have been mostly cut and removed. 

These are the more important considerations in addition to 
the admission of the grantee, apparently against his own inter
est, inducing the court to come to the conclusion, that there 
was a plain mistake and that it has been clearly proved. 

The second mistake alleged in the bill consists in describing 
the third line as extending "to the easterly edge of the Wins
low meadow, thence southerly by the edge of said meadow to 
the Nichols line," instead of describing it as extending " to the 
edge of the alder growth skirting the meadow," and thence 
"by the easterly edge of the alder growth to the Nichols line." 

This, it will be perceived, is in substance an allegation, that 
the monuments and bounds at the westerly end of the tract 
were mistaken. The testimony does not prove, that any par-
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ticular words were used by mistake instead of other 1Vords. 
The language used is suited to describe the bounds named, 
and the language, which, it is alleged, should have been used, 
is suited to describe different bounds. It is therefore in effect 
an allegation, that the tract should have been bounded differ
ently at the westerly end, and that more land was conveyed 
than was intended. 

The testimony to prove such a mistake is far from being 
satisfactory. Jones, who made, as already stated, a survey of 
the land not long before it was conveyed, states, that he did 
so for the purpose of having a deed made, and that he gave 
his minutes of that survey to the plaintiff, to make a deed by 
them. A copy of those minutes is presented in his testimony; 
and it appears, that the westerly boundary was described in 
them as " beginning at the south-west angle of E. Parlefs 
land, at the edge of the Winslow meadow so called, thence 
southerlr as the margin of said meadow runs to Nichol's line, 
thence as said Nichols line runs to north line of land occupied 
by James Robinson, 36 rods." 

The precise language of the minutes was not used in mak
ing the deed, while it does appear, that so much of i,t was used 
as to render it highly probable, that those minutes were pres
ent, when the deed was written. By those minutes and by the 
deed, the land to be conveyed was to be bounded by the edge 
of Winslow's meadow, and was to extend southerly by the 
margin or edge of that meadow to the Nichols line, and thence 
to the north line of land occupied by James Robinson. Jones, 
in his testimony, states in substance, that his meaning was 
different, and that he intended to say the eastern edge of the 
growth skirting the meadow. Such testimony is inadmis
sible ; and if it could be received, it would only prove, that 
the surveyor misdescribed the bounds in his minutes ; and it 
would then appear that the deed was prepared as it was in
tended that it should be, following substantially the erroneous 
description of the surveyor. The edge or margin of the 
meadow could not well be mistaken for some other and differ
ent boundary, either by the surveyor or by the owner of the 
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land. The latter using that language, when he wrote the 
deed, could not well be mistaken or ignorant, that the land 
conveyed was bounded on the edge of the meadow. It is 
probable, that he did not expect, that the land between that 
meadow and the westerly ends of the lots occupied by James 
and by William Robinson would be conveyed. If so, his er
ror consisted not in using language, which he did not intend 
to use, but in a misapprehension of the true construction and 
effect of that language. Such an error or mistake is not one 
which a court of equity can correct. There is therefore a 
failure to prove the second mistake alleged. 

The mistake, which has been proved, cannot be corrected 
without proof, that those, who have acquired the title from 
or under Harris, did not purchase for a valuable considera
tion, or that they had knowledge of that mistake, or knew 
that they did not purchase the lot claimed by the plaintiff. 
This being denied by their answers, the proof to overcome 
them must be equivalent to the testimony of two credible 
witnesses. It need not, however, be direct and positive. 
Such testimony may not ordinarily be expected to prove, that 
a purchase was made under such circumstances as to prevent 
its being regarded as made fairly and in good faith. 

The land purchased by Bryant of Harris would adjoin the 
land of Alaxander Barstow 182 or 102 rods. The fence be
tween them on that line was to be divided. A division of it 
appears to have been made _soon after Bryant purchased for 
the distance of about 100 rods only. Bryant does not appear 
to have known, where his bound at the westerly end of that 
line was ; and he appears to have searched for it some forty 
rods further west, and to have agreed with Barstow to correct 
any error made in making that division. But no error appeari, 
to have been discovered or corrected since that time. 

James Dodge appears to have occnpiPd the land as a tenant 
under Bryant from the year 1837 to the spring of 1845. He 
states in substance, that Bryant told him, if he was in Bars
tow's place, he would make Farley pay for half of the wall 
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standing westerly of the fence divided and on the same line 
toward the Winslow meadow. 

This Farley could be obliged to do only as the owner of the 
land on one side of that line. 

There was no division fence between the wood lot or 
twelve rod strip, as is called in part of the testimony, and the 
other land conveyed. The cattle for pasturage appear to have 
passed without hindrance over that strip and some of the ad
joining land conveyed. Alexander Barstow states, that his 
cow was, by leave obtained from Farley, pastured upon the 
strip during the summers of 1841 and 1842. Dodge states, 
that Bryant at one time c,bserved to him, that Farley was not 

. entitled to the pasturage of but one cow or calf, as there was 
but little feed on the strip, not more than enough for one cow, 
that it was covered with oaks and the leaves falling from 
them, so that little feed grew upon it. 

Farnham states, that in the month of September, 1843, 
Francis Davis, deceased, desired to purchase a farm, and that 
he conversed with Bryant repecting the purchase of this farm, 
and examined it. That Bryant requested him, the witness, 
to show the farm to Davis; that he named to Bryant certain 
pieces of land that did not belong to the farm, and among 
them named "the strip on the north side that had the white 
oak on it, commencing just beyond a little plank bridge at a 
stake and' running back to what is called the Nichols line." 
That Bryant said in answer, yes, that is it or about it. He 
further states, that he heard the conversation between Bryant 
and Davis, after Davis had examined the land, and his testi
mony respecting that conversation is in substance, that Davis 
stated to Bryant, that Farley owned the strip, and that he 
asked Bryant what he thought it could be bought for, and that 
he received for answer that he could not tell, that Farley was 
a pretty hard man to trade with, as he could see by the way 
he sold to Harris, alluding to this and the other land stated in 
the conversation not to compose a part of the farm. 

In the year 1845 Bryant appears to have agreed with Abner 

VoL. xxxu. 62 
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Stetson to cut, haul and sell to him the oak timber on the 
land purchased of Harris. Stetson states, that he and Bryant 
set off fourteen rods measuring across in four or five places 
from Barstow's line, and stuck quite a number of stakes in the 
snow to mark that line ; and that Bryant told him and two 
men, who were there cutting, not to cut higher than that line, 
stating that he had called on Farley several times to get him 
to join in a survey, that he knew of no bounds and did not 
wish to get within his bounds. George W. Johnson and Jo
seph Hammond state, that they were cutting there for Bryant, 
and were directed by him not to cut within a certain number 
of rods, not recollected, of Barstow's wall, and not to cut over 
on to the Farley strip. 

From the testimony of these witnesses, without adverting 
to other circumstances, it appears, that Bryant has spoken of 
that strip of land as owned by Farley; that he has conducted 
as he would be expected to do if he did not own it, and as he 
would not have been expected to do if he did own it. The 
result of the whole testimony, including his answer, fully au
thorizes the conclusion, that he must have known, that the 
twelve rod strip claimed by the plaintiff, either was not or was 
not intended to have been conveyed by the plaintiff to Harris. 

It is also necessary to prove, that Turnbull and his wife are 
chargeable with the like knowledge, or that they are not pur
chasers for value. The contract for a conveyance appears to 
have been made between Turnbull and Bryant, while the con
veyance was made to the wife of Turnbull. If the husband 
entered into possession of the land and continued to occupy it 
for nearly two years with a knowledge of the mistake, and 
the conveyance was then made to the wife for a consideration 
paid by her husband, her want of knowledge of the mistake 
will not be sufficient to prevent a decree, that the deeds should 
be reformed. For in such case, she does not present herself 
as a purchaser for value paid by her ; and the husband cannot 
avoid the effect of his knowledge by c.:msenting to or ratify
ing the conveyance made to his wife. 
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Alexander Farnham testifies, that Turnbull stated to him a 
few months before he moved on to the farm, that he and Bry
ant talked of trading ; that he would have liked the trade 
much better, if those three pieces had not been taken out of 
it ; that Farley was pretty cunning in reserving that strip that 
had the most timber on it ; that he should like to have had 
that strip on account of the timber on it. 

Benjamin Chapman testifies, that during the summer of 
1845 he was with Turnbull upon his farm at a place describ
ed as being about half the distance from the east to the west 
end of the twelve rod strip, and that he pointed to a thick 
growth of timber standing north of the tops of the trees cut 
for Stetson, and that he said to Turnbull, you have some 
handsome timber there, to which Turnbull replied, that is 
Farley's. 

It does not appear, that Turnbull ever cut any trees upon 
that strip, or that he ever exercised any acts of ownership 
over it before this contest arose. 

Without the testimony of Albert Chapman, objected to on 
account of the time and manner of taking it, and also because 
the deponent was not of sound mind, the other testimony con
sidered in connexion with the attendant circumstances, is quite 
sufficient to overcome the answer. 

The plaintiff will therefore be entitled to enter a decree, 
that a plain mistake was made in stating the length of the 
first line named in the description of the second tract of land 
conveyed in the deed from the plaintiff to Benjamin Harris, by 
stating it to be one hundred and eighty-two rods instead of 
one hundred and two rods ; that the deed be reformed accord
ingly; that the other defendants are not purchasers for a valu
able consideration without knowledge of that mistake ; and 
that all the defendants be perpetually enjoined from claiming 
to own the tract of land excluded from the conveyance by a 
correction of that mistake, and from the exercise of any ac!s of 
ownership over the same, and from conveying or attempting 
to convey thP, same ; and that the plaintiff recover his costs, 
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excluding from the taxation thereof all testimony not connect
ed with the correction of that mistake. 

NoTE.-Tm,xEv, J. being a relative of one of the parties, did not act in the 
case. 

lNH.~BITANTS m" LEWISTON versus INHABITANTS or AUBURN. 

lf a special Act, passed since the adoption of the Revised Statutes, and divid
ing one town into two or mme towns, contain provisions at variance from 
those of the Revised Statutes, relating to the duty of supporting paupers, 
as between such towns, the provisions of the Revised Statutes must yield to 
the later enactment. 

lly the special Act of Feb'y 24, 184-2, incorporating the town of Auburn, 
the town of Minot is bound to maintain persons, becoming chargeable after 
that day, who had then gained a residence in Minot, by residing on that 
part of it, which was not incorporated into the town of Auburn, although 
such persons were at the incorporation of Auburn, residing on the territoo:y 
incorporated into the new town. 

ONE Slater and his wife had gained a residence in the town 
of l\'Iinot, by having resided in the western part of that town 
more than five years. They then removed to a lot of land 
in the easterly part of the town, where they resided on the 
24th of February, 1842, upon which day, the eastern part of 
Minot, including the lot on which Slater and wife lived, was 
incorporated, by an Act of the Legislature, into the town of 
Auburn. The second section of that Act provided that "all 
persons, who may hereafter become chargeable as paupers, 
shaU be considered as belonging to that town, on whose terri
tory they may have gained a legal settlement, and shaU be 
supported by the same." After the incorporation of Auburn, 
Slater and wife fell into distress in Lewiston, by which town 
they were furnished with needful supplies. This action is 
brought to recover for the supplies, so furnished. The case 
was submitted to the consideration of the court. 

J. 0. L. Foster, for the plaintiffs. 
The paupers had gained a settlement in Minot, before Au-
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burn was incorporated out of it, and "dwelt and had their 
homes within the bounds of 'Auburn,' at the time of its in
corporation.'' 

The statute provides that, " when any new town shall be 
incorporated, composed of a part of one or more old incorporat
ed towns, every person legally settled in any town of which 
such new town is so composed, or who has begun to ac
quire a settlement therein, and who shall actually dwell and 
have his home within the bounds of such new town, at the 
time of its incorporation, shall have the same rights in relation 
to settlement, whether incipient or absolute, as he would other
wise have had in the old town where he dwelt. R. S. chap. 
32, sect. 1. Fourth mode of gaining a settlement." 

The case finds : -
1st. That Auburn was incorporated out of Minot. 
2d. That the paupers were legally settled in Minot. 
3d. That they actually dwelt and had their homes within 

the bounds nf Auburn at the time of its incorporation. 
Having by the statute the same rights in the new town that 

, they had in the old one, it follows that their "legal settle
ment" is in Auburn. Brewster v. Harwick, 4 Mass. 278; 
West Springfield v. Granville, ibid. 486 ; Windham v. 
Portland, ibid. 385 ; Westport v. Dartmo,uth, 10 Mass. 
391. 

J. Goodenow, for the defendants. 

How ARD, J. -It is admitted that, upon the division of the 
territory of the town of Minot, and the incorporation of a por
tion of it, into the town of Auburn, on February 24, 1842, 
the paupers in question had their legal settlement in that por
tion remaining within the town of Minot ; and that they 
"dwelt and had their home" within the limits of Auburn, at 
the time of its incorporation. 

By the provisions of the Revised Statutes, 1841, chap. 32, 
sect. 1, mode fourth, the paupers would have acquired a legal 
settlement in Auburn ; but the Act of incorporation provided 
that "all persons who may h~reafter become chargeable as 
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paupers, shall be considered as belonging to that town, on 
whose territory they may have gained a legal settlement, and 
shall be supported by the same." This act, being subsequent, 
controlled the provisions of the Revised Statutes, on the sub
jects to which it refers, and fixed the settlement of the pau
pers in Minot, as it was constituted when the Act took effect, 
and where a legal settlement had been previously gained. 

There is no evidence in the case, tending to show that the 
paupers had acquired a legal settlement in Auburn, after it 
was incorporated, and the action cannot be maintained against 
that town. Plaintijfs nonsuit. 

McLELLAN versus LONGFELLOW and trustee. 

Solicitors, counselors and attorneys are not permitted to disclose, without the 
assent of their clients, any communication made to them in reference to 
their professional employment. 

To entitle a client to this protection, it is not essential that he be apprized of 
it, or that he enjoin secresy. 

This protection extends to all communications made with a view to obtain pro
fessional aid or advice. 

TRUSTEE DISCLOSURE. 

A disclosure had been made by the trustee, and proofs had 
been introduced to control it. The case is sufficiently unfold
ed in the opinion of the court, given by 

How ARD, J. -The supposed trustee presents this case upon 
• exceptions to the rulings and decision of the Judge of the 

District Court, and insists that the whole matter as to his 
liability, embracing fact and law, may be re-examined and de
termined by this court. This may be done, " when in the 
discretion of the court justice shall require it." Stat. 1849, 
c. 117, <§, 2 . 

. Upon an examination of the disclosure, and other proof in
troduced in the District Court, under the provisions of the R. 
S. c. 119, <§, 33, and amendment, 1842, c. 31, <§, 15, we are 
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satisfied that justice does not require that the exceptions 
should be sustained, so far as to open the case for re-examina
tion and decision. 

The testimony of Merrill, an attorney and counselor at 
law, was received and considered by the Judge of the Dis
trict Court, in forming his decision, as stated in the exceptions. 
It appeared, that the parties resided in Bath, where Merrill 
was in the practice of law. He states in his deposition, that 
the defendant, " Hannibal Longfellow, came into my office 
in said Bath, and said to me, that he was going to make a 
sale of his interest in the Sagadahock ferry, and his furniture 
in his house, to John B. Glass, and wanted me to draw a bill 
of sale of the same, that he was somewhat embarrassed, and 
he did'nt know but they might be attached, that he and said 
Glass should agree upon the terms before coming into my 
office, and that they should hold no conversation in my hear
ing in relation to it, so that I could not be made a witness 
against them. That afterwards on the same day, said Long
fellow came into my office, with said Glass, and requested 
me to make the bill or bills of sale, which I did as requested. 
That while drawing said bill or bills of sale I inquired of said 
Longfellow and Glass as to the terms to be inserted, on which 
said Longfellow took said Glass aside at two different times, 
once into the entry of said office, and once to a distant part of 
said office, and talked with said Glass in a low tone of voice, 
which conversation said deponent did not hear, but said 
Longfellow returned at each time after said private conversa
tion and gave directions in presence of said Glass, as to the 
terms. to be inserted, which was done according to his direc
tions ; that said deponent had reason to believe from the cir
cumstances, that said conversations were relative to said sale." 
There were other portions of the deposition not material to 
the point now under consideration. 

It is contended that theEe statements ofthe witness reveal a 
part of the professional intercourse between client and attorney, 
which should not be disclosed by the latter. 

Attorneys, counsel and solicitors are not at liberty to divulge 
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, communications made to them, in reference to their profession
al employmeat. The law will not compel them to make the 
disclosure, nor will courts permit it to be made without the 
assent of their clients. 

To entitle a communication to this privilege, it is not essen
tial that it should be made under any special injunction of se
cresy, or that the client should understand the extent of the 
privilege. But if it be made with a view to professional em
ployment, and in reference to such employment in legal pro
ceedings pending, or contemplated, or in any other legitimate 
professional services, wherein professional advice or aid is 
sought respecting the rights, duties, or liabilities of the client, 
it will fall within the privilege, and cannot be disclosed by 
counsel. This, however, is a rule of law for the protection of 
the client, which he is at liberty to waive. Bul. N. P. 284 ; 
Cromack v. Heathcoate, 2 Brod. & Bing. 4; Shellard v. Har
ris, 5 Carr. & Payne, 592; Greenough v. Gaskell, 4 Mylne 
& Keene, 98 ; Story's Eq. Pl. sect. 600; Bank of Utica v. 
]Jfesereau, 3 Barb. Ch. 592-600 ; Parker v. Carter, 4 
Mumf. 273; Foster v. Hall, 12 Pick. 89; Aiken v. Kil
burne, 27 Maine, 263; 1 Phil. Ev. 131; 1 Green!. Ev. sec. 240. 

In Hatton v. Robinson, 14 Pick. 424, it was held that the 
communication was not privileged, because it was made with
out any particular assignable motive, or in order to satisfy the 
attorney upon a point of fact, and not for the purpose of ob
taining professional information. But in this case -such was 
not the character or object of the communications to the 
counsel. 

We -can have no doubt that these disclosures were made to the 
attorney in reference to his professional employment, sought 
and obtained in the line of his profession, and that they would 
not have been made to him but for such employment. They 
constitute a part of the professional intercourse between the 
defendant and his attorney, which the latter could not proper
ly reveal. 

But excluding the testimony of the attorney, there will still 
remain evidence, sufficient, in the opinion of the court, to 
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:,how that Glass had in his possession goods and effects of the 
principal defendant, which he holds under a conveyance that 
is not bona fide, but fraudulent as to creditors of the defend
ant. Under the provisions of the Revised Statutes, c. 119, 
sect. 69, he is chargeable as trustee. Page v. Smith, 25 
Maine, 256. 

The exceptions, though sustained in reference to the ruling 
of the Judge of the District Court, respecting the testimony of 
the attorney, in other respects must be overruled, and the 
judgment below is affirmed. 

Jl,ferrill, for the plaintiff. 

Gilbert, for the trustee. 

JosEPH MooRE versus CHARLES 'I'HOMPSON. 

If an agent for selling goods, with authority to take money only, shall sell 
his own goods and those of his principal, in one and the same sale, receiv
ing payment in money and in other sorts of property, his principal is bound 
by the sale, provided the money received amounted to the value of his 
goods. 

The money, or enough of it to pay for the goods of the principal, is consider
ed to have been received for him. 

This results, (in the absence of controlling proof,) from the presumption, that 
an agent conducts faithfully. 

Though an agent, having authority to sell the goods of his principal, should, 
when fraudulently selling his own goo-ls, for the purpose of defrauding his 
creditors, sell in his own name with them, the goods of his principal, such 
fraud could give to the principal no authority to rescind the sale. 

ON ExcEPTIONs from Nisi Prius, WELLS, J. presiding. 
The evidence tended to show the following facts, viz : -

John M. Thompson was a trader iu goods at retail. At a time 
when his stock of goods was small, the plaintiff purchased 
them, and authorized him by a sealed power of attorney to 
sell them for him. Said John M. Thompson soon afterwards 
purchased goods on his own account, which he placed for sale 
in the same store with the plaintiff's goods. About a year 
and a half after the plaintiff had made his said purchase, a 

VOL. XXXII. 63 



498 LINCOLN, 1851. 

Moore v, Thompson. 

paper was given to the plaintiff on December 27, 1842, and 
signed by said John M. Thompson, showing a further ar
rangement between him and the plaintiff, and stating that he 
was to sell the plaintiff's goods for cash or prod11ce. 

On May 23, 1843, John M. Thompson, in his own name, 
sold all the goods in the store, ( comprising his own and the 
plaintiff's goods,) to the defendant, who paid him therefor 
some money and some other property, and the residue by his 
notes. The money payment exceeded the value of the plain
tiff's part of the good~. 

The defendant kept the goods in the same store, and traded 
upon them until June 9, 1843, when he mortgaged the whole 
to one McIntire. 

There was testimony tending to show that the sale by 
John M. Thompson was made for the purpose of defrauding 
his creditors. 

This action is in assumpsit. 
The Judge instructed the jnry that, inasmuch as the plain

tiff did not claim to recover of the defendant on the ground of 
a sale of the goods from him to the defendant by his agent, 
but on the ground that his property had gone into the hands 
of the defendant without his authority or consent, and that the 
defendant had converted his goods into money; if they found 
that John M. Thompson received in payment: toward all the 
goods which he sold to the defendaut, a sum equal to the 
amount of the plaintiff's goods, then the plaintiff could not 
recover, because said John M. Thompson was authorized to 
sell the goods for cash or produce, and if he did receive as 
much cash as to the amount of the plaintiff's goods, which he 
sold to the defendant, the plaintiff was bound by such sale, 
though made in the name of John M. Thompson. 

The plaintiff contended that said John M. 'fhompson had 
no authority to sell said goods except at retail. But the Judge 
instructed the jury, that he was authorized to make an entire 
sale of the whole at one and the same time and to the same 
person, provided he sold for cash or produce. 
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The plaintiff further requested the Judge to instruct the 
jury that, if the sale from John M. Thompson was fraudulent, 
the plaintiff would not be bound by such sale, and may recov
er for so many of his goods as defendant had sold for money, 
or money's worth. But the Judge declined to give said in
struction. 

Exceptions were taken by the plaintiff. 

~Way, for the plaintiff. 
The instruction was . erroneous, because it assumed that 

John M. Thompson was authorized to include the plaintiff's 
goods in and with a sale of his own goods, provided he re
ceived as much pay in money, as the value of the plaintiff's 
goods. 

'I'his must be upon the ground that the law would apprc
priate the money to the payment of the plaintiff's goods. 
But it is contended that, if the sale to the defendant was a 
valid sale, then the plaintiff would have an interest in the 
money, lumber and notes, taken in the same proportion that 
his goods bore to Thompson's. This was an entire sale; and 
the payment was an entire payment. 

John M. Thompson did not profess to make the sale by vir
tue of any authority from the plaintiff. He repudiated the 
plaintiff's claim, and set up his own ownership. Shall the 
purchaser now shield himself from liability to the true owner, 
by setting up an agency which the agent himself disclaims, 
and did not profess at the time of the sale ? 

John M. Thompson had no authority to sell the goods, ex
cept at retail. It was not the intention of the parties that he 
should make an entire sale ; but the Judge ruled that he was 
authorized to make an entire sale of the whole at once and to 
the same person, provided he sold for cash or produce. 

If we look at the language of the agreement, in itself con
sidered, perhaps it would bear this construction ; but when we 
look at the circumstances, under which the agreement was 
made, and the position of the parties, we contend that it 
should have been left to the jury to say, from the contract and 
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the circumstances, what was the meaning and intention of 
the parties. The jury might well have fonnd that the inten
tion was to have the goods sold in the usual course of country 
trade. At any rate, it was a fact for the jury. 

The Judge should have instructed the jury, as requested, 
that, if the sale from John M. Thompson was fraudulent, the 
said John M. Thompson had no right to make such a sale, 
and having made it, the plaintiff had a right to recover for so 
many of his goods as were included in such sale, and had 
been converted by the defendant into money or money's 
worth. There is no evidence in the case that the plaintiff 
ever, in any way, ratified such sale. It was made without his 
knowledge or consent. The agreement cannot be construed 
as authorizing any sale but an honest one, and for lawful pur
poses. If, therefore, John M. Thompson took the goods of 
the plaintiff, and uniting them with his own, made one entire 
sale, and that sale was for an unlawful purpose, shall either of 
the guilty parties to such sale, even if the goods were paid 
for in a manner authorized by the terms of the contract, be 
permitted to set up such a sale as against the true owner ? In 
othn words shall an unconsenting party be bound by a fraud
ulent sale, made by a recreant agent, even though such agent 
receive a sort of pay, which the owner would have approved, 
if the sale had been honest ? 

A fraudulent sale is in law a void sale; and the only reason 
why a fraudulent vendor cannot repudiate such a sale, as against 
the purchaser, is that he is particeps fraudis, and cannot al
lege his own turpitude, to vitiate the sale ; but in this case the 
plaintiff is no party to the fraud ; he is not therefore estopped 
to set aside the sale and maintain an action of trover for his 
goods, or assurnpsit if they have been converted to money or 
money's worth. Chitty on Con. p. 222 and 227, and cases 
there cited. 

A sale fraudulent as to creditors is, by statute, chap. 161, 
sect. 2, a crime ; and can a man who may be indicted and 
punished for being a party to such a sale, enforce it as against 
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the owner of the goods, who was not even a party in name 
or in knowledge to the sale ? 

Clifford and Appleton, for the defendant. 
1. John M. Thompson had the right to sell. This is ad

mitted. 
2. He was not restricted as to the quantity he might sell at 

any one time. 
His authority was in writing, and to the written instru

ment reference must be made for its extent. In this it ap
rears that he was empowered to sell for caslt or produce. 
If he sold for cash or produce, he did all that was required of 
him. 'l'o whom he should sell, or how much to any indi
vidual, the principal did not see fit to prescribe. 

If reference is had to the subject matter of the power, the 
authority is still more clear. The object was to close up the 
old concern of Moore & Thompson. This was best accom
plisr.ed by an early and general sale of the goods. 

The case finds that he received from the defendant, at the 
sale, more money than the value of all Moore's goods, which 
he sold; and under these circumstances the sale was clearly 
valid. 

If he had no right to sell said remnants but for cash, he 
shall be presumed to have received the cash on account of that 
portion of the goods. 

3. The sale is affirmed by this form of action. 
If the plaintiff did not meiln to waive the alleged tort, he 

should have brought trover o~ trespass. In assumpsit he can
not recover for an unlawful appropriation of his property un
less he waives the wrong. Allen v. Ford, 19 Pick. 217. 

Not only too, must he waive the tort, but he must show, 
that the goods for which he claims, have been converted into 
money by the defendant. Ibid, and cases there cited ; Jones 
v. Hoar, 5 Pick. 290. • 

In this case, there is no proof that the goods have been 
converted iuto money by defendant, or money's worth. 

4. Moreover, the question "whether said defendant was a 
bona fide purchaser of said goods," was submitted to the jury. 
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So the case finds, and the jury, therefore, have negatived the 
fraud alleged. 

W ELLs, J. - The plaintiff contended that his agent, John 
M. 'l'hompson, had no authority to sell his goods to the de
fendant in the manner in which the sale was effected, and so 
far as they had been converted into money by the defendant, 
he had a right to recover, although the defendant had paid the 
agPnt for them. The authority to sell was denied upon the 
ground, that it was made by an entire sale of the whole stock 
at one time and to the same person. The power to make it 
in that mode must depend npon the language used in the in
strument by which the authority was given. The contract 
between the parties of Dec. 27, 1842, provides that the agent 
is " to sell said goods for cash or produce," &c. There is 
nothing in it that requires they should be sold at retail or to 
different persons, and no terms employed from which such in
ference can be drawn. The mode of selling is left altogether 
to the agent. If it had been intended to restrict the mode of 
sale, the intention should have been expressed in the contract. 
The agent sold a large amount of his own goods with those 
belonging to the plaintiff, but received in money a sum equal 
to the value of the plaintiff's goods. It is contended in argu
ment that the money ought not to be considered as having 
been paid for the plaintiff's goods, but in part for the price of 
all the goods sold, and that the sale was authorized only to the 
extent of the plaintiff's proportion of the money received. No 
such question was raised at the trial, but if it did arise proper
ly, the position is not admitted to be correct. In the absence 
of all proof to the contrary, the presumption would be that the 
agent acted properly, and that the money was received for the 
goods of his principal, and not for his own. But if payment 
had been made in part only for the plaintiff's goods, that cir
cumstance would not enable him to recover in this action; for 
denying the right of the agent to sell, he claimed on the ground 
that the defendant had obtained possession of his goods and 
had converted them into money. He could only recover so 
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far as the defendant had realized money from them, and it does 
not appear that he had sold them for money, or that he had 
sold them at all. It is not shown that the defendant sold any 
of the goods which had belonged to the plaintiff between the 
23d of May and the 9th of June, 1843, while he was in trade, 
nor was the mortgage of the goods to Eliab P. McIntire a con
version of them into money. The goods would be released 
from the mortgage by the payment of the debt, and the mort
gager would be entitled to them. There is n?t evidence in 
the case upon which to base an instruction that, it is contended 
in the argument, should have been given. 

'I'he plaintiff further contends that the sale to the def end
ant was made by John M. Thompson to defraud his creditors, 
and therefore it is void as to him, and he has a right to regard 
it as if it had not heen made. But the sale was valid between 
the parties to it, and as to all other persons who were not pre
judiced by it. The plaintiff does not claim the goods sold as 
a creditor or pu~haser. The only fraud that could have been 
committed, if there were any, was in relation to the agent's 
own goods, and it could not in tlte least degree have affected 
those belonging to the plaintiff. Because the plaintiff's goods 
were sold with the agent's, and the agent intended to defraud 
his creditors in the sale of his own goods, no detriment could 
possibly accrue to the plaintiff. If the agent did not tran
scend his power, and sold the plaintiff's goods for cash or pro
duce according to the authority given him, the plaintiff has 
no reason to claim auy thing of the defendant. No third per
son can impeach the validity of a sale made to defraud credit
ors unless it operates as an injury to him. 

There does not appear to be any error in the instructions 
given, and the requested instruction was properly withheld. 

Exceptions overruled and judgment on the verdict. 
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NuTTER, Administrator, versus BAILEY. 

Under·a defence that lumber sold and delivered, was not legally surveyed, 
arising in a suit brought to recover the price of it, the onus of proof is upon 
the defendant. 

If the seller have authorized the purchaser to select a surveyor, the presump
tion is, that a surveyor was intended, by whom the survey could legally be 
made. 

AssuMPSIT, upon an account for lumber sold by the iutes
tate to the defendant. 

One Lee and the defendant with another person were apprais
ers of the intestate 's estate. Lee testified, that while attend
ing to that service, the defendant spoke of his indebtedness 
to the estate for lumber, and made up a written account in 
favor of tJ1e intestate, against himself, for boards purchased, 
showing a balance due from him of $1883,03, and stating 
that the same was correct ; that that amount was by the ap
praisers inserted in their inventory, as a debt 1ne from the de
fendant to the estate ; and that the inventory was signed by 
the three appraisers, and in that form presented to the Judge 
of Probate. It appeared that the defendant resided in Bath, 
and that the intestate had resided in Phipsburg, an adjoin
ing town ; that the boards were manufactured at the intes
tate's mill in Phipsburg; and that the boards were at the 
mill. 

Samuel Ames testified, that he was an inhabitant and sur
veyor of the town of Bath; and not a surveyor of Phipsburg, 
that he surveyed the said lumber at Phipsburg at the request 
of said Bailey, being employed by him for that purpose, that 
he had frequently been employed by said Bailey to survey 
lumber purchased by him, as well at Phipsburg as at Bath, 
that it had been customary for purchasers of lumber sawed at 
the Phipsburg mills, residing at Bath, to employ their own 
surveyors residing in Bath without objection. 

It appeared also, that the plaintiff, as administrator, after the 
return of said appraisement, settled an accou.nt with the Judge 
of Probate, in which he charged himself with the amount of 
said account so furnished by said Bailey. 
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The defendant objected to the admission of the appraisers' 
return and the testimony of Ames. 

On the foregoing evidence, so far as it is legally admissible, 
the whole court is to determine the right of the plaintiff to 
recover, and to enter a nonsuit or default 1 or in their discretion, 
to order the cause to stand for trial. 

Randall and Booker, for the plaintiff. 
'l'he evidence to which the defendant excepts may be re

jected. 
The other testimony proves an acknowledgment by the de

fendant of his indebtedness, with a bill of the items thereof in 
his own handwriting. To this full and clear case, no defence 
whatever appears. This acknowledgment involves a,n admis
sion of a legal survey. 

• But if the testimony be received, there is no evidence that 
the lumber was, or was not surveyed by a surveyor appointed 
in Phipsburg ; it was surveyed by a sworn surveyor of Bath, 
which is believea to be sufficient, under the Revised Statutes, 
( chap. 66.) 

It is probably unnecessary to examine the decisions on the 
general question of the validity of agreements made in viola
tion of law, although it is believed the principles established 
by Lord Mansfield in thf: cases of Smith v. Bromly, (given in 
note to Jones v. Berkley, Doug. 696,) and Browning v. jyfor
ris, (Cowp. 790,) have been often misapprehended and misap
plied. In case of an agreement, malum in se, as both parties 
must be in pq,ri delictu, the courts will not interfere ; but 
where it is only malum prohibitum, the courts will take care 
that the party, not specially in fault, shall not suffc:r injustice. 
In the former case his lordship remarks; "it is astonishing the 
Reports do not distinguish between the one case and the 
other." 

But there seems to be no necessity of inquiring into this 
point in the present case. From the case of Coombs v. 
Emery, it seems that the value of the goods can be recovered 
unless it be shown that surveyors were appointed by the town 
of Phipsburg, which does not appear. ( 14 Maine, 404.) In 

Y OL. XXXII, 64 
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·Whitman v. Freeze, (23 Maine, 185,) it is decided that "the 
burden of proof is on the defendant, to establish the fact of 
illegality, if he would thereby avoid his contract." No evi
dence is produced, except that Bailey got his own surveyor at 
Bath, to survey the lumber, which he might well have done 
for his own satisfaction, if it had been surveyed before. It 
may have been indeed the fact that Bailey agreed with Couil
lard to procure a surveyor ; and if so, his procuring an illegal 
one, if indeed Eames were illegal, was his fault and not Couil
lard's, for which the plaintiff ought not to suffer. 

Finally, both the cases last referred to, require the defend
ant to prove fully, the illegality of the contract, if he would 
avail himself of the penalty, and to show an agreement to sell 
without survey. 

The t~nor of the testimony on the other hand is rather that 
there was to be a survey. Nor should any presumption be 
raised against the plaintiff for not producing further proof, as 
his intestate is dead, and he cannot be supposed to know the 
whole transaction. 

Tallman, for the defendant. 
If the sale was prohibited by law, it was void. The plain

tiff must establish his right to recover, and therefore must 
show that the boards were surveyed, as prescribed by the stat
ute. There is no presumption that the boards were surveyed. 
Such a presumption arises only when the contrary supposition 
involves a criminal neglect of duty. State v. Whittier, 21 
Maine, 341; ~ Stark. Ev. 685. 

The appraisers' return was inadmissible as evidence. It was 
but a ministerial act of official duty. It was not a voluntary 
admission. 

The testimony of Ames was inadmissible. Neither the de
fendant's assent, or the cust9m, could vary the statute provis
ion, ( chap. 66, sect. 2,) which requires all boards offered for 
sale to be surveyed by a surveyor of the town where the 
boards are. And there is no evidence that such a survey was 
made. 

The confession of the supposed indebtedness was merely 
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that boards were delivered according to the bill. 'l'his is no 
evidence of a survey. And if it were, the defendant might 
be in mistake as to his liability. 

If, in this case, a recovery be had by the plaintiff, the 
amount may be recovered back by the defendant. White v. 
Franklin Bank, 22 Pick. 181. 

The parties are not in pari delictu. The penalty is upon 
the seller, not the purchas~r. To allow the plaintiff to recov
er, would only encourage a circuity of action. 

SHEPLEY, C. J. -This snit appears to have been commenc
ed to recover the value of boards sold and delivered by the 
intestate to the defendant. 

The defence appears to be, that the intestate was guilty of 
a violation of the provisions of statute chap. 66, in making 
that sale and delivery. If such were the fact, the law would 
not lend itself to carry into effect a sale made in violation of 
its provisions. 

The testimony of Alfred Lee was clearly admissible to 
prove, that the defendant made out the account against him
self and admitted it to be due to the estate of the intestate. 

The burden of proof was upon the defendant to show, that 
the sale was made in violation of the statute provisions, if he 
would for that reason avoid payment. Whitman v. Freeze, 
23 Maine, 185. 

The testimony of Samuel Ames was legally admissible to 
prove the acts of the defendant, and that a survey was made 
by his direction. 

It does not appear from his testimony or from any testimony 
presented in the report, that the intestate sold the boards under 
an agreement: that they should be surveyed by him, or that he 
had any connexion with that survey. 

The purchaser of lumber may be dissatisfied with a survey 
made by order of the seller, and may cause it to be again sur
veyed by another person. 

There is no proof, that the lumber sold to defendant was 
not also surveyed by a surveyor elected by the town of 
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Phipsburg. If that could be presumed, and th3it the intestate 
consented that the defendant should select the surveyor, the 
legal inference would be, that one was to be selected who 
could make a legal survey. 

The real character of the transaction may perhaps be infer
red from the testimony to have been, that tlJ_e intestate agreed 
to sell the boards to the defendant and to permit him to cause 
them to be surveyed. The inference would then be that the 
intestate intended that he should have them legally surveyed. 
The defendant causes a survey to be made, which he alleges 
to .have been illegal, and presents his own misconduct and vi
olation of the provisions of the statute to prevent a recovery 
of the agreed price. 

The testimony fails to prove, that the intestate was a party 
to any contract or proceeding in violation of the provisions of 
the statute, or that he intended to violate any of its provisions ; 
the law therefore interposes no legal objection to a recovery 
by the plaintiff. 

It is not necessary to determine, whether a surveyor elected 
by one town can make a legal survey in another town. 

Defendant defaulted. 

DENNETT, petitioner for a writ of mandamus. 

In this State, writs of mandamus can be issued only to courts of inferior juris
diction, or to corporations or to individuals. 

The duty of opening and comparing votes for certain officers is imposed by 
law upon the Governor and Council, eo nomine. 

The performance of a duty, so imposed, is not an act of the individuals, who 
may hold the offices of Governor and Councilor, but is an official act of 
the executive department. 

Nor is such performance any the less an official act of that department, 
though the Legislature might have devolved it upon any other cla:;s of per
sons, instead of the Governor and Council. 

For a corl'ect performance of such official acts, the Governor and Council are 
not responsible to the judicial department. 

This court has no authority, by mandamus, to control the official doings of 
the Governor and Council. 
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THE petitioner represents, that he received a plurality of 
the votes, given for a County Commissioner, by the towns 
and plantations of the county of Lincoln, at their annual 
meetings held in Sept. 1850 ; whereby he was duly elected 
to that office ; -

that lists of said votes were duly returned to the Secretary 
of the State;-

that it was the right of the petitioner to have it declared 
by the Governor and Council, that he was elected to said 
office, and to have the same certified to him by the Secretary 
of the State ; -

that the Governor and Council, disregarding the rights of 
the petitioner, refused to declare him so elected; and, that 
the Secretary of the State has refused to certify such an 
election. 

Wherefore the petitioner prays, that a rule be issued to the 
Governor and Council and to the Secretary of the State re
quiring the Governor and Council to show cause, if any they 
have, why a writ of mandamus should not issue from this 
court, commanding the Governor and Council to declare the 
petitioner elected to the office of a County Commissioner, and 
the Secretary of State to certify said election. 

H. W. Paine, for the petitioner. 

SHEPLEY, C. J. -This is a petition to the court, that a 
rule may issue, that the Governor and Council and Secretary 
of the State may show cause, why a writ of mandamus 
should not issue commanding the Governor and Council to 
declare the petitioner elected to the office of County Commis
sioner for the county of Lincoln. 

If such a . writ cannot be legally issued by the court the 
rule to show cause should not be made. 

By the constitution the powers of the government are divid
ed into three distinct departments, and no person belonging to 
one of these, can exercise any of the powers properly be
longing to either of the others, except in cases expressly 
directed or permitted. 
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The authority conferred upon this court to issue writs of 
mandamus is limited to the issue of such writs to conrts of 
inferior jurisdiction, to corporations, and to individuals. 

The a:ct approved on Pebrnary 22, 1842, c. 3, '§, 2, pro
vides, that "the Governor and Council shall open and com
pare the votes returned as specified in the .first section of this 
act." It is by such comparison of the votes returned for each 
candidate, that the fact is ascertained, that some person has or 
has not been elected to the office of County Commissioner. 

If the act of opening and comparing the votes returned be 
an official duty to be performed by the executive department, 
this court cannot entertain the inquiry, whether it has been 
correctly or incorrectly performed. That department is respon
sible for the correct pe(formance of its duties in the manner 
prescribed by the constitution, but is not responsible to the 
judicial department. 

The argument, that it cannot properly be regarded as an 
official duty of the e~ecutive department, because its perform
ance might by law have been entrusted to other persons, is 
not regarded as sound. The performance of the duty might 
have been entrusted to others, and it might have been en
trusted to the judicial department. It does not follow, that 
an act cannot be the official act of a department of the gov
ernment because other persons might lawfully have performed 
the same acts, if performance had been by law entrusted to 
them. 

This court has been authorized to lay out highways; and 
it could do so only as a court and in the exercise of its official 
duties; and yet other persons might have been authorized to 
perform those duties. Money is granted and works are direct
ed to be performed by law under the direction of the President 
of the United States or of a Governor of a State. In such 
cases the law might have entrusted the supervision to other 
persons. This duty is not necessarily to be performed by an 
executive department of the government by any provision of 
thP, constitution. When the performance is by law entrusted 
to an executive department of a government eo nomine, the 
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performance of the duty is an official act. The individual or 
persons composing the executive department cannot perform 
the act without being clothed with the official authority. 

The act of opening and comparing the votes returned for 
County Commissioners cannot be performed by the persons 
holding the offices of Governor and of Councilors, unless they 
act in their official capacities, for it is only in that capacity 
that the power is conferred upon them. The duty is to be 
performed upon the responsibility of their official stations and 
under the sanctity of their official oaths. 'l'he Governor and 
Council, and not certain persons, that may be ascertained to 
hold those offices, must determine the number of votes return
ed for each person as County Commissioner, and ascertain that 
some one has or has not a sufficient number to elect him. 

The case of Marbury v. Madison, 1 Cranch, 137, does not 
appear to be opposed to these positions. rrhe opinion in that 
case states, that "the province of the court is solely to decide 
on the rights of individuals, not to inquire how the executive 
or executive officers perform duties, in which they have a dis
cretion. Questions in their nature political, or which are by 
the constitution and laws submitted to the executive, can never 
be made in this court." All interference with the executive 
department of the government is in that case expressly dis
claimed. 

If the individuals constituting the Governor and Council 
could be considered as acting, while opening and comparing 
the votes rPturned, in their individual and not in their official 
capacities, the rule prayed for should not be made, for an elec
tion of Governor and of Councilors has been declared since 
the act complained of was performed, and all the individuals 
composing the Council are not the same as they were, when 
the act was performed. 

The application is for a mandamus to the Governor and 
Council and not to individual persons. 

The Secretary of State could not be required to notify any 
person, that he had been elected to the office of County 
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Commissioner, until the Governor and Council had determin
ed, that he had sufficient number of votes to elect him. 

Rule denied. 

CoLE versus BRUCE o/ al. 

· Exceptions to the rulings of the Judge in the progress of a trial are waived 
by a motion, made and persisted in, to have the verdict set aside. 

DEBT upon a poor debtor's relief bond. 
The plaintiff requested certain instructions. They were 

not given. 
The verdict was for the defendants. The plaintiff then 

moved to have the verdict set l;lside. This motion was over
ruled, and the plaintiff filed exceptions. 

Ruggles, for the plaintiff. 

S. E. Srnith, for defendants. 

SHEPLEY, C. J. -The case states that the suit was com
menced on December 10, 1838. It does not appear by what 
means it could have been kept in the District Court for so long 
a time. Nor does it appear at what term of that court the ac
tion was tried, and the bill of exceptions allowed. 'fhe pro
ceedings must have taken place since the Revised Statutes 
were in force, for the exceptions are al!o,ved by the present 
Judge of the Middle District. 

It is stated in the bill of exceptions, that "after the verdict 
was rendered the plaintiff's counsel moved, that the verdict 
be set aside and a new trial granted, because the verdict was 
against evidence and against law. But the Judge declined to 
set the verdict aside, deciding, that the same was not against 
law or evidence." 

In the case of State v. Call, 14 Maine, 421, it was decided, 
that a party by making and persisting in a motion to have a 
verdict set aside, thereby waived his right to except to any 
ruling of the Judge during the trial. 
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The rights of parties are not greater under the provisions 
of the Revised Statutes. 

It is provided, by chap. 97, sect. 18, that after exceptions 
are allowed "all further proceedings in said court shall be 
stayed, excepting, that any trial shall proceed, until a verdict 
is rendered." 

If the exceptions were to be regarded as legally existing and 
not waived, the Judge could not legally entertain and act upon 
the motion. 

By making and persisting in such a motion, the plaintiff • 
virtually requested the Judge to disregard or rejPct the excep
tions, for the motion could not be granted without annihilating 
them. 

The exceptions to all instructions and rulings during the 
progress of the trial were therefore waived by making the mo
tion, and proceeding to a decision upon it. 

Exceptions will not lie to a decision of the Judge, refusing 
to grant a new trial ; that being a matter submitted by statute 
to his judicial discretion. Moulton v. Jose, 25 Maine, 76. 

This case has therefore been irregularly brought into this 
court, and it is Disrni'ssed. 

McKINNEY versus PAGE. 

An award, made by referees, without notice to one of the parties, of their meet
ing to examine into the subject-matter referred, is not binding upon such 
party. 

The appointment of a person" to see whether" certain work wa~ according 
to previous contract, does not confer the powers of a referee; and the 
opinion he might give would not be conclusive, but may be controlled by 
evidence. 

ExcEPTIONs, from the District Court. 
Assumpsit. It had been agreed in writing, that the plain

tiff should build for defendant a barn of specified dimensions. 
The defendant had made several partial payments, and this 

suit was,. brought to recover the balance for building the barn. 
VOL. XXXII. 65 
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The defendant introduced much evidence to show that the 
barn had not been built in such manner as the contract re
quired. Upon that point, it appeared for the plaintiff, that 
one Averill and one Morrell had been selected by the parties 
" to examine the barn and see if it was finished according to 
the contract," " to see whether the contract had been com
plied with" ; that they made the examination in presence of 
the parties, and decided, that the barn was not done as the 
contract required ; that they pointed out many deficiencies ; 

• that sometime afterwards, without any notice to the defend
ant, or knowledge by him, they again examined the barn in 
company with the plaintiff, and indorsed upon the contract that 
it had been fulfilled by the plaintiff. 

A witness also testified, that the defendant on a subsequent 
occasion, stated the matter to have been submitted to referees, 
by whom the point had been decided against him. 

The Judge was requested to instruct the jury that, if the 
supposed referees, after having determined that the contract 
was not fulfilled, made a second examination without notice 
to the defendant and entirely ex parte, the defendant is not 
bound by their award. The Judge declined to give that in
struction, but did instruct the jury, that if the referees made 
their award without fraud, and did not exceed the authority 
given them, their decision was binding and conclusive on the 
defendant though not present at the last examination. 

Verdict was for plaintiff and the defendant excepted. 

W. Hubbard, for the defendant. 

H. Ingalls, for the plaintiff. 
All the presumptions of law are in favor of supporting an 

award. An award of referees can be impeached only for 
corruption or partiality or for transcending their authority. 
6 Greenl. 21; 13 Maine, 41-49; 17 Maine, 52, 54; 10 Pick. 
34.8; 1 Peters, 222-228; 13 Johns. 27. 

How ARD, J., orally. - The persons selected to see if the 
contract was fulfilled seem to be viewed by the counsel, as 
having the power of referees. If so, they could not without 
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notice to the defendant, lawfully proceed to the examination, 
upon which their decision was to be founded. But they are 
not considered by the court to have been invested with the 
power of referees, and their doings therefore are not conclu
sive. Their opinion was subject to be controlled by evidence. 

Exceptions sustained. 

BLAISDELL versus LEw1s. 

No action can be maintained for the breach of a contract to employ the 
plaintiff, at stipulated daily wages, unless there was some stipulation as to 
the length of time, for which the employment should continue. 

ExcEPTIONS from the District Court. 
Assumpsit for refusing to employ the plaintiff at certain 

daily wages according to contract. 
'I'he evidence tended to show that, by parole, it was agreed 

that the defendant would hire the plaintiff to labor for the de
fendant at Hallowell, but nothing was stipulated as to the 
continuance of the service. After the l'ontract was made, the 
plaintiff, who resided at Bath, received a letter from the de
fendant, notifying that the defendant had postponed the time 
for the plaintiff's coming to Hallowell, till further notice. 
The plaintiff never went to Hallowell. 

'I'he Judge instructed the jury that, "if they should be sat
isfied from any evidence in the case that Lewis, after Blaisdell 
had notified him that he was ready to enter upon the execu
tion of his contract, had informed Blaisdell that he would not 
be employed, and plaintiff had suffered damage, then they 
would render a verdict for the plaintiff, though he had never 
gone to Hallowell ; - and further that, if they should be satis
fied from the evidence, that Blaisdell did not go to Hallowell, 
but remained at Bath for any time at the request of Lewis, 
and for his accommodation, they would be authorized to give to 
the plaintiff the differeuce between what, under the contract, 
he might have earned during that time, and what, with the 
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exercise of due diligence, he might have earned in other em
ployment. 

The verdict was for the plaintiff, and the defendant ex-
cepted. 

Paine, for the defendant. 

Gilbert, for the plaintiff. 
There was no waiver by the plaintiff of his right to be em

ployed. But he was ordered by the defendant not to go to 
Hallowell. 

The instruction was therefore uncalled for and irrelevant. 
The only question is, whether such instructions can operate 

to the injury of the plaintiff. 

WELLS, J., orally. -An infirmity in this contract is, that 
it fixed no time during which the plaintiff's services should be 
rendered to the defendant. Suppose the plaintiff had gone to 
Hallowell, and tendered his services, there was. nothing to 
prevent the defendant from discharging him at the end of a 
single day. In such a contract there is no value. 

E.r:ceptions sustained. 

GowEN' ~• al. Appellants from a decree of the Probate Court. 

A contract, made by a widow with the heirs and legatees, that, ( although 
she had previously waived the provision made for her in her husband's will,) 
she would accept that provision, and make no other claim upon the estate, 
can have no effect upon the action of the Probate Court. 

APPEAL from the Probate Court. Provision was made for 
the appellee in the will of her late husband. She waived that 
provision in due form in the Probate Oonrt, and applied for an 
allowance out of the personal estate, and was allowed six 
hundred dollars. From that allowance, this appeal is taken by 
the heirs and legatees. An alleged reason for the appeal was, 
that, after having waived the provisions of the ~ill, she retract
ed that waiver by an instrument under her hand and seal, and 
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stipulated with the heirs and legatees that she would accept 
and abide by the provisions of the will, and make no other 
claim upon the estate. 

An indenture to that effect, under seal, between the widow 
of one part, and the appellants of the other part, was in
troduced. 

Ingalls, for the appellants. 
The indenture is a retraxit of the waiver. 

It is a release of the very claim now in question. 
It is a covenant not to prosecute such a claim. 
To avail ourselves of the contract now in this process, will 

prevent circuity of action. Hastings v. Dickinson, 7 Mass. 
153; Sewall v. Sparrow, 16 Mass. 24; Croade \.-. Ingraham, 
13 Pick. 33; Phelps v. Johnson, 8 Johns. 43; Cuyler v. 
Cuyler, 2 Johns. 186; Shed v. Pierce, 17 Mass. 623. 

Converse, for the appellee. 

SHEPLEY, C. J., orally. -The proceedings by the indenture 
were only in pais. They did not involve or affect any action 
of the Probate Court. They could not rescind the waiver, 
already on the public records. It is said the indenture operat
ed as a technical release. But such a release, to have any ef
fect, must operate on an existing right. A widow's claim Tor 
an allowance is not such a right. It is merely in the discre
tion of the court. Such a document could not def~at or pre
vent the proceedings required by the statute for the settlement 
of estates. Appeal dismissed. 

MURRAY: versus CARGILL. 

A tenant in common with others, of a meeting-house, may :m.aintain tres
pass for injuring one of the pews, against a person having no title either in 
the pew or in the house. 

TRESPASS from breaking and entering the plaintiff's pew, 
No. 47, in a meeting-house. 
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The plaintiff claimed under a deed from the proprietors, 
given to him in 1825. He also showed by the proprietor's 
books, that in 1824 he contributed $60 toward the erection of 
the house, that being one-half of one share. 

The defendant claimed under a deed from the collector of a 
tax raised for repair of the house. 

It appeared that the collector, after his sale to the defendant, 
paid to the plaintiff the surplus avails of the sale, after de
ducting the tax and expenses. 

The case was submitted for a judgment to be entered by 
nonsuit or default. 

Converse, for the plaintiff. 

Ingalls, for the defendant, contended that the collector's 
deed passed the title ; and that the plaintiff, by accepting 
the surplus avails, waived all irregularities in the tax pro
ceedings. 

SHEPLEY, C. J., orally. - The tax proceedings were inef
fectual. The irregularities and insufficiencies are too many 
and manifest for question. 

The receipt of the surplus avails could neither transfer title 
to the defendant, nor estop the plaintiff from asserting such 
title as he might have. 

The plaintiff's deed of 1825 was inoperative as a convey-
ance. ~either party, therefore, shows title to the pew, 
No. 47. 

But the plaintiff aided and took an interest to the amount of 
· half a share, in the erection of the house. However many 

may have been the whole number of shares, he was a co-tei1-
ant of some part of the house. It is that co-tenancy, how
ever small its proportion, that enables the plaintiff to recover 
in this suit. Pews being, by statute, m:i.de real estate, the 
plaintiff i~ entitled to full costs. 

Defendant defaulted. 
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REED versus G1LBERT, Administrator. 

One of several heirs, to whom land and personal estate descended, may be a 
witness for the administrator, after having conveyed his interest in the land, 
and released to the administrator as ·such, his interest in the personal pro
perty. 

An inventory of property duly returned to the Probate Office, is proof, prima 
f acie, that no other property belonged to the estate. 

ExcEPTIONS from the District Court. 
Assumpsit against an administrator on an account against 

the intestate. • 
The inventory exhibited one lot of land and some personal 

property, belonging to the estate. · The defendant offered one 
of the heirs as a witness. The plaintiff objected to his ad
missibility. The defendant then showed, that the witness 
had conveyed his interest in said lot of land to a third person, 
and had released to the administrator, as such, his interest in 
the personal property. It was not shown, that there was any 
other land belonging to the estate. 

R1cE, J. admitted the witness, and the verdict was for the 
defendant. 

Merrill, for the plaintiff. 
The heir was interested to defeat this claim against the 

estate. His distributive share would thereby be enlarged. 
His deed of land was only of a single lot. There might 

be other lands belonging to the estate. 
Neither did his release to the administrator discharge his 

interest in the personalty. For the administrator was but a 
trustee of the heirs. A release of property to one's own trus
tee does not diminish the interest of releasor, the cestui que 
trust. 

Gilbert, for the defendant. 

WELLS, J., orally. -The inventory is to be considered, 
p1·i1na facie, as embracing all the land belonging to the estate. 
It was not shown, in this case, that any land descended to 
the witness except that which he conveyed. It is not an unseen 
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and mere possible interest, which excludes a witness; it must 
be an apparent one. The deed therefore was a sufficient 
discharge of the witness' interest as to real estate. 

What disposition the administrator would be bound to make 
of the avails of the personalty, ·need not now be determined. 
But in no event could a suit against him be maintained by 
this witness for his share, Such a suit would be barred by 
the release. 

Exceptions overruled. 

BRYANT versus Cou1LLARD, 

No action upon a promissory note can be maintained by an indorsee who took 
it, knowing it to have been obtained by fraud. 

Exceptions to an instruction given to the jury, on the ground that there was 
no evidence calling for such instruction, are not to be sustained, unless they 
show that there was no such evidence. 

ExcEPTIONS. 

Assumpsit by the indorsee against the indorser of a promis
sory note. The exceptions recite some of the circumstances, 
under which the note was obtained, but do not purport to pre
sent all the evidence in the case. 

WELLS, J. instructed the jury that, if the note was obtained 
by fraud, and negotiated to the plaintiff with the knowledge, 
on his part, of the fraud, the action is not maintainable. 

Verdict for defendant. 

Ruggles, for the plaintiff. 
The objection is, that there was no particle of evidence, 

which could call for such an instruction. 

Tallman and Smith, for the defendant. 

How ARD, J., orally. -The instruction is admitted to be cor
rect, if the evidence had been such as to furnish any occasion 
for it. But the exceptions do not purport to present all the 
evidence in the case. For any thing exhibited here, there 
might be testimony to which the instruction was strictly 
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adapted. The law raises no presumption, that instructions 
given to a jury were inapplicable or inappropriate. 

Exceptions overruled. 

LAw versus PAYSON. 

It is not allowable for a party to prove, by his own witness, what that witness 
has said, or what the mere purpose of the witness' mind had been, on former 
occasions. 

Upon the question whether a sale was fraudulent, it is not allowed that the 
pm-ty, claiming under the sale, should prove that the grantor, after the sale, 
performed an honest act, relative to the same subject-matter. 

REPLEVIN, of a horse and sleigh. 
Hunton & Greeley were co-partners in business. They 

owned the horse and sleigh, and Hunton sold the same to the 
plaintiff, taking his note payable to the firm. They were af
terwards attached, as the property of the firm, by the def end
ant, a deputy sheriff, on a writ in favor of Reed & Co. This 
action of replevin was then brought. The defence was, that the 
sale to the plaintiff was intended to defraud creditors. Judg
ment was recovered on default by Reed & Co. in their said suit. 

'fhe plaintiff contended that Hunton sold him the property, 
through a well grounded conviction, that Greeley intended to 
misappropriate the same, with the other company property, so 
that their creditors should be defrauded, or that Hunton should 
be alone compelled to pay their debts. To prove this defence, 
the plaintiff introduced Hunton as a witness, and offered to 
prove by him : -

1. That he, the witness, applied to Mr. Vose, the attorney 
of Reed & Co., to advise them to come and secure their debt. 

2. That the witness' purpose, in selling the horse and sleigh 
to the plaintiff, was to secure the property for the creditors, 
against the purpose of Greeley to defraud them. 

3. That the witness, subsequently to the commencement of 
this suit, offered to turn out to a creditor of the firm, the note 
given by the plaintiff for the property in question 

VOL, XXXII, 66 
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The testimony, thus offered, was rejected. 
It appeared that Hunton had taken certain goods from the 

store, and the plaintiff offered to prove by him that they were 
so taken for the purpose of securing them from Greeley for the 
creditors. This testimony was rejected. 

There was evidence tending to show that Reed&:, Co. had 
received, in property and demands, the full amount due them, 
and that their judgment was therefore fraudulent. 

WELLS, J., presiding at the trial, was requested to instruct 
the jury, that, if Reed &, Co. had received property to the 
amount of their demand, and sufficient to satisfy their execu
tion, without the horse and sleigh, they have no right to ques
tion the plaintiff's title ; -

that Hunton had a right to sell the horse and sleigh for 
the purpose of preventing a misappropriation of them by 
Greeley ; - and that, ( there being no proof that there were 
any oxen or any other horse, belonging to the partners or 
either of them,) the horse was exempt from attachment. 

But the Judge instructed the jury, that the judgment in 
Reed &, Co.'s suit was conclusive on the plaintiff, until it was 
reversed, or was proved to have been obtained by collusion or 
fraud ; - that, if the sale by Hunton to the plaintiff was 
made to delay, defraud or defeat creditors, the plaintiff could 
not maintain this action ; - that the plaintiff could not avail 
himself of the statute, exempting horses from attachment and 
execution, not having taken that defence till near the close of 
his argument, and there not having been any evidence laid be
fore the jury in reference to that subject. 

The jury found for the defendant, and the plaintiff ex-
cepted. 

Ruggles, for the plaintiff. 
The offered evidence ought to have been received. 
The propriety of it grew out of the course of the defend·• 

ant's evidence. 
The sending by Hunton to the creditors was provable. 
It was the purpose of Hunton not to defeat creditors, but 

to protect them and himself. 
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If a fraudulent intent be provable, so may an honest one 
be proved, by way of repelling. Intention in collateral mat
ters may be proved. 4 Maine, 172; 17 Maine, 341. 

If there was fraud in Hunton, the knowledge of it by the 
plaintiff ought to be shown. 

Lowell, for the defendant. 

W ELLs, J., orally. -
1. The proof first offered was merely to show what de

clarations the witness himself had previously made; - and 
the-

2. Second offered proof was to 
but a mere purpose of the mind. 
missible. 

show, not an act done, 
Such proofs are not ad-

3. The third offered proof was to show that Hunton had, 
after this suit, offered to turn out to a creditor the note which 
the plaintiff had signed. But the transaction charged, as a 
fraud, had already been perpetrated. Praud cannot be purged 
by subsequent honesties. Besides, it was but an offer to prove 
a third person's declaration. 

4. The judgment recovered by Reed & Co. is to be held 
valid until reversed, or shown to have been procured by col
lusion. 

5. The statute, which exempts the horse of a debtor from 
attachment, cannot avail the plaintiff. It was not shown that 
it was the debtor's only horse. And if it were, the sale to the 
plaintiff did not transfer to him the exemption. 

6. Whether this plaintiff had knowledge of Hunton's in
tent to defraud creditors, was not drawn into question at the 
trial, and no request was made for instructions upon that point. 

Exceptions overruled. 
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DRAKE versus RoGERs, MoRsE & BuRGESS. 

A co-defendant may be cited anew, and proceeded against, although the suit 
had been previously discontinued as to him, on an agreement for a valuable 
consideration. 

It is not competent for another defendant to object to such a proceeding. 

A discontinuance does not, of itself, discharge the debt sued for. 

The indorsee, in a suit againlit the maker, may prove, that there was a mistake 
in the date of the note. 

And this he may do, althou~h by such proof, the pay-day of the note would 
be extended, whereby to cut off a defence, which would be good in a suit 
brought by the payee. 

AssuMPSIT, by the indorsee, against the makers of a pro
missory note for $1000, alleged to have been dated Septem
ber 25, 1841, payable in one year; and also upon the money 
counts. 

At the September term, 1848, it was agreed, between the 
plaintiff and Morse, that the action should be discontinued as 
to Morse, and th11t Morse should take no cost. The discon
tinuance was accordingly entered on the docket, with '' no 
costs for Morse." 

Afterwards the other defendants pleaded the non-joinder of 
Morse. Whereupon the plaintiffs moved for leave to summon 
in Morse as a defendant. 'l'he motion was objected to, but 
allowed. 

Morse appeared according to the summons, and moved, in 
writing, that he be discharged in virtue of the said contract 
of discontinuance. But the motion was overruled, and he 
was required to plead to the action. 

He pleaded the general issue with brief statement. The 
other defendants pleaded in like manner. 

The note was introduced and comported with the count in 
the declaration. 

It was then shown, that the 25th of Sept. 1841, was Sun
day. Whereupon the plaintiff moved for leave to amend by 
declaring upon a note given in Sept. 1842. Though object
ed to, the amendment was allowed and made. 'l'he plaintiff 
then, against objection, introduced evidence tending to show, 
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that the note was in fact given in Sept. 1842, and that the 
plaintiff purchased it, for value, within three months from that 
time. 

The defendants then introduced evidence for the purpose of 
showing, that the note was obtained by the payee through 
fraud; and also, that the note was given without consideration. 

WELLS, J. instructed the jury that the discontinuance, as to 
Morse, did not protect him from being again called on to de
fend the suit ; that the other defendants could make no valid 
objection to such a proceeding; that it was competent for the 
plaintiff to show that the note was given in 1842, and not in 
1841; that its legal effect and the liabilities and rights of the 
parties would be the same as if it had been dated of the time 
when it was actually given; that a failure of consideration, if 
proved, would not avail the defendant in this suit, if the note 
was negotiated, for value, before it was payable ; and that, if 
the plaintiff purchased the note of the payee, and paid him the 
value of it, before it became payable, the fraud, imputed to 
the payee, would not affect the plaintiff's right to recover, if 
he was ignorant of the fraud. 

The verdict was for the plaintiff and the defendants excepted. 

Gilbert, for the defendants, Rogers and Burgess, and Rug
gles for Morse. 

Evidence was inadmissible to show that the note became 
payable a year later than its terms imported ; especially as it 
affected the equitable rights of the defendants. The date is 
put to the note to show the intent. Stark. Ev. 551 ; Styles 
v. Wardle: 4 B. & C. 908 ; 10 Maine, 418; 21 Maine, 543. 
The plaintiff saw by the date how long the note had run, and 
took it as an overdue paper, subject to equities. He cannot 
therefore resist the equities. An indorsee's rights depend on 
the written paper only. 

The discharge of Morse, for a valuable consideration, was a 
discharge of all the debtors. 

The restoration of the name of Morse as a co-defendant was 
injurious to the other defendants, because the costs were there
by multiplied, and delay created, and the person cited in is not 
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liable to previous costs. The discharge and the recall of 
Morse would defeat the attachment of his property; and his 
insolvency might afterwards occur, whereby the loss of the 
attachment would operate injuriously to the other defendants. 
The amendment was wrongfully allowed. It introduced a new 
cause of action. 

Tallman, for the plaintiff. 

TENNEY, J., orally. -The discontinuance as to Morse was a 
valid contract, and it was fulfilled by the plaintiff. It was 
only in the nature of a nonsuit. A fair construction of the 
statute does not forbid his name being restored upon a new 
citation. The Judge's ruling on that point was correct. 

The evidence to show an erroneous date to the note was 
admissible. The jury found there was a mistake in the date. 
The note, by intendment of law, was payable in a year from 
the tirne it was given. When purchased by the plaintiff it 
was not overdue or dishonored. The defences of fraud and 
of want of consideration cannot avail. 

The amendment of the declaration was allowable. It was 
for the same cause of action. But it was not necessary. The 
writ contained the money counts, under which a note of either 
of the pay-days could be proved. 

THE STATE versus CooMBS. 

There being several persons in a town, each holding the office of a justice of 
the peace, it is not in conflict with any constitutional right, that one of 
them should be selected to exercise, exclusively of the others, the powers of 
that office within the town ; or that the one so selected should be vested 
with some superadded powers. 

It is not violative of any constitutional provision, that such selection should 
be made by the voters of the town. 

The person, thus selected, derives his powers, not from the choice of the town, 
but from his previous appointment as a justice of the peace. 

An allegation, in a complaint, that it was sworn to before the justice of a 
town court, and within the proper county, is, in the absence of other proof, 
sufficiently evidential of the justice's jurisdiction. 
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CoMPLAINT, addressed "to John C. Cochran, Esq., a justice 
of the peace, and justice of the town court of East Thom
aston." 

It appeared, that the Legislature of 1849, of which Mr. 
Cochran was a member, enacted the statute, c. 128, establish
ing the town court of East Thomaston, and providing that 
the justice of the court should be selected by the legal voters 
of the town ; that no person sho11ld be eligible, unless he 
were a justice of the peace and quorum ; and, that he should 
in exclusion of others, have the powers of a justice of the 
peace together with some others superadded. Mr. C. was 
chosen by the legal voters, to be the justice of the town 
court. 

The complaint was for selling intoxicating liquors. 
Upon it Mr. Cochran issued a warrant, signed by him as a 

justice of the peace, and of the town court of East Thomas
ton. 

The complaint did not specify, ( otherwise than as above 
worded,) in what town the complaint was sworn to. The 
defendant was arraigned before Mr. Cochran and pleaded to 
the jurisdiction. The plea was rejected, and the defendant 
pleaded not guilty. He was convicted and appealed to the 
District Court. His objections to the complaint and to the 
jurisdiction were there overruled, and, after a verdict against 
him, he filed exceptions. In this court the exceptions were 
waived, and the legal points were presented on a motion in 
arrest. The grounds taken were -

1. It does not sufficiently appear by the complaint, in what 
town the complaint was entered or sworn to, and therefore 
did not show that there was jurisdiction. Upon this point 
the defendant's counsel cited Wharton Cr. Law, 63 & 64 ; 
Chitty Cr. Law, 338 & 339. 

2. The two capacities in which Mr. Cochran undertook 
to act were incompatible. The defendant could not know be
fore what tribunal to plead. 

3. Mr. Cochran was not constitutionally appointed as justice 
of the town court. The constitution, art. 5, part 1, sect. 8, 
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provides that the Governor shall nominate, and, with the ad
vice and consent of the Council, appoint all judicial officers. 
The legislative provision for an election by the voters, was un
constitutional and void. The provision that " no person shall 
be eligible to said office unless he be a justice of the peace and 
quorum duly qualified," will not help the unconstitutionality of 
the act. The powers and duties of the justice of that town 
court and justice of the peace, are widely different, as will be 
perceived by examining the statute. The judge of the town 
court may exercise important judicial functions, beyond the 
jurisdiction of justices of the peace. 

4. Cochran, being a member of the Legislature when the 
office was created, was ineligible to its appointment, during 
the term for which he was elected. Const. of Maine: art. 4, 
part 3, sect. 10. The 2d sect. of art. 3d of the Declaration 
of Rights, provides that "No person or persons belonging to 
one of these departments," (the legislative, executi·ve and ju
dicial:) " shall exercise any of the powers properly belonging 
to the others, exc'ept in the cases herein expressly directed or 
permitted." 

Gould, for the defendant. 

Tallman, Attorney General, for the State. 

How ARD, J., orally. - The complaint shows that it 
was made and sworn to in the county of Lincoln, and 
before the justice of a town court. That was sufficiently 
descriptive of the justice's jurisdiction. The objection that 
Mr. Cochran was designated by the vote of the town has no 
force. It is from his office as a justice of the peace, and not 
from the act of the town, that his official powers are derived. 
Neither was the selection of Mr. Cochran invalidated by the 
fact that he was a member of the Legislature which passed the 
act establishing the town court. Additional powers are fre
quently conferred upon officers, without the need of a new ap-
pointment. Motion in arrest overruled. 
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STATE versus CooMBs. 

A conviction for presuming to be a common seller of intoxicating liquors, 
within. a specified period, is not a bar to a prosecution for a single act of sel
ling such liquor within the same period. 

ExcEPTlONS from the District Court, RICE, J. 
Complaint, dated October 1, 1850, for selling intoxicating 

liquor, on the 30th of September, 1850. The defendant was 
found guilty, and sentenced to pay a fine of $20. From that 
judgment he appealed to the District Court. Afterwards at 
the term of the said court, held on the fourth Tuesday of the 
same October, the defendant was indicted for being a common 
seller of such liquors on said 30th of September, and on divers 
other days between that time and the finding of said indict
ment. To the indictment he pleaded nolo contendere. After 
that proceeding, the prosecution on said complaint came up for 
trial, and the defendant, by leave of court: pleaded the convic
tion upon the indictment. 'l'he county attorney, admitting 
that the indictment for common selling embraced the time of 
the selling charged in the complaint, tendered an issue upon 
the defendant's allegation that the said act of sale was one of 
the acts charged in the indictment, as constituting the offence 
of common selling. The issue was joined. There was evi
dence tending to prove the sale, as charged in the com
plaint. 

The defendant requei,ted the Judge to instruct the jury, 
that the conviction upon the indictment was a bar to the fur
ther prosecution of the complaint. But that request was not 
complied with. The instruction was that a particular act of 
selling and the presuming to be a common seller were separate 
and distinct offences; and that, if the act of selling, charged in 
the complaint, was proved, the burden was on the defendant 
to show that that act was one of the acts, which constituted 
the common selling charged in the indictment. The defend
ant excepted, after a verdict against him. 

Gould, for the defendant. 

VoL. xxxu. 67 
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Common selling is made up of individual acts of sale. 
The major offence includes the minor. ,vhart. Cr. Law, 114; 
1 Chit. Cr. Law, 453, 4 and 5. 

Where one offence is a necessary ingredient of another, a 
conviction for the latter bars all prosecution for the former. 
2 Virgin. Cases, 15~1 ; 6 Dana, 295 ; 14 Pick. 90; 2 Mete. 
413. 

Tallman, Attorney General, for the State. 
The replication asserts that the act charged in the complaint 

was not one of those which made up the offence of common 
selling ; and the jury have so found. That ends the case. 

WELLS, J., orally. - A single act of selling is an offence. 
Presuming to be a common seller is a different and higher 
offence. Both of these offences have their different and ap
propriate punishments. In the trial for common selling, the 
single acts of sale are not prosecuted. They are shown mere
ly as evidence of the larger crime. Such proceedings do not 
expose to a second punishment for the same offence. 

Exceptions overruled. 

NoTE, -This complaint was founded on the fifth section of chap. 205, of the 
year 1846. That section was repealed by the Act, chap. 211, of the year 
1851. 

STATE versus BARNES. 

In an indictment for a libel, an allegation that the defendant sent the same to 
several specified persons, and thereby published the same, is a sufficient aver
ment of publication. 

Such an allegation is not a mere conclusion of law. It is sustained by proof, 
that the defendant sent the libel to one only of the persons specified. 

An allegation that the defendant wrote and printed a libel, may be treated as an 
allegation that he wrote and printed afalse and defamatory publication. 

In an indictment for a libelous publication, it is not necessary to set out the 
residence and addition of the person libeled. 

Where several mere modes of publication are mentioned, it is not fatal to the 
indictment, that they are alleged in the disjunctive. 
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A former conviction for the same offence, cannot avail in arrest of judgment. 
It should be specially pleaded. 

ExcEPTIONs from the District Court, RrcE, J. 
Indictment, alleging that the defendant had composed, writ

ten and printed a false, scandalous, malicious and defamatory 
libel, of and concerning one J. B., charging him with having 
committed several offences, which are, by statute, made felo
nies. 

The trial was had upon a plea of not guilty. 
The defendant offered to prove certain acts of the said J.B., 

coming within the class of misdemeanors, but the evidence 
was rejected. 

The indictment set forth that the defendant sent the libel 
to three persons named, and to divers other persons to the 
jurors unknown, in an envelope in the form of a letter, or 
printed circular, or pamphlet, directed to each of said persons, 
and did thereby publish the said libel, to the great injury, &c. 

The defendant contended that it was incumbent on the State 
· to prove the publication in the mode alleged, and that the libel 

was sent to each and every one of said three named persons. 
But the Judge instructed the jury that a communication of the 
contents of the supposed libel to one only of said persons 
was sufficient proof of publication. The verdict was against 
the defendant. Several causes were then alleged in arrest of 
judgment. 

Gilbert, for the defendant, in relation to the points discussed 
in the opinion. 

1. There was error in the instruction, that the publication 
was proved by showing that the paper was sent only to one 
person. The indictment does not technically allege a publi
cation. It merely alleges some facts, and then avers, that by 

means of those facts there was a publication. As the publi
cation is indispensable to the offence, those means become de
scriptive, and should therefore, all of them be proved. 1 
Stark. Ev. 373, 375; 1 Chitty's Cr. Law: 232. 

2. Publication is not sufficiently alleged. No time or place 
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is stated. A reference to certain acts of the defendant, and 
then an allegation, that thereby he published, is insufficient. 
This expression "thereby11 cannot enlarge the import of the 
words describing the acts referred to. But those acts, of them
selves, do not constitute a publication. 

3. The averment, that the defendant did thereby publish, 
is but a conclusion of law, and that conclusion is erroneously 
drawn. It depends upon the import of the word used, which 
has no technical sense, and is of many differnnt meanings, 
none of which necessarily import that the envelope was open
ed or even received. And if the envelope was never opened, 
and especially if it was never received, how could the send
ing become a publication? The rules of criminal law require 
more strictness. The description of an offence demands as 
much certainty as the case admits. 1 Chitty's Cr. Law, 169, 
172 ; 5 Term R. 623. 

4. The indictment charges the whole of the article to be 
the libel. It is a sound rule, not to be disregarded, that in 
an indictment charging a written "libel," the whole of it 
must be set out. In this case, that rule, so essential to the 
rights of the defendant, has been wholly violated. 

5. It was necessary to allege who, among several persons of 
the same name, was the one libeled. This should have been 
done by stating his residence, rank, degree or employment. I 
Chitty's Cr. Law, 215 & 169; 1 Stark. Ev. 376. 

6. The offence is stated mere! y in the disjunctive ; whether 
the supposed libel was sent in a letter, circular or pamphlet, 
does not appear. This is a fatal defect. 1 Chitty's Cr. Law, 
326. 

7. The defendant is now under conviction in another 
county for writing and publishing the same libel. The ques
tion is submitted, whether he can be made to suffer twice for 
the same offence. 

Tallman, Attorney General, for the State. 

SHEPLEY, C. J., orally. -The indictment alleges that the 
supposed libel was sent to several persons named. The de-
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fondant contends that, though unnecessary to have alleged the 
sending to more than one person, yet having alleged the send
ing to many, the whole allegation must be proved. 

Whatever allegation is descriptive of the offence must be 
proved. But the allegation of sending to more than one per
son was not descriptive of the offence. It was only an aver
ment of the mode in which the offence was, in part, effected. 
The ruling of the Judge on that point was therefore correct. 

2. The defendant contends that no publication is alleged. 
But we think otherwise. The allegation of sending the libel 
and that thereby the defendant published it, is a sufficient aver
ment of publication. 

3. It is however insisted, that the averment, made after al
leging the sending to several persons, that the defendant 
"thereby published" the libel, was but a conclusion of law, 
and not the allegation of a fact. 

If that view of the case was correct, it would be fatal to the 
prosecution. But it is otherwise. The allegation is that the 
defendant did thereby publish. That he did thereby publish 
to some one of the persons, was a fact necessary to be proved. 
It was not th~refore a mere conclusion of law. 

4. It is also insisted that, when the government allege the 
publishing of a written "libel," it should all be set ont in the 
indictment. 

The term "libel," as used in this indictment, imports a de
famatory publication, written and printed. And it is not 
ground of objection that it is used in that sense. Suppose then 
those words were substituted. It is not requisite that, in an 
indictment for a defamatory publication, the whole of a book 
containing it should be set out. 

5. Another objection is, that the indictment does not allege 
the residence or addition of said J. B. But such an allegation 
is not requisite. 

6. Though described in the disjunctive, (letter, circular, or 
pamphlet,) that description is not of the essence of the of
fence, but is only of the mode of publication, viz : that the 
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libelous matter was published in one or the other of those 
forms ; and it is quite unimportant which. 

7. The former conviction should have been specially plead
ed. It could not come in by way of evidence under a plea of 
not guilty. 

Exceptions overruled. Case remanded. 
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PALMER versus GoonWIN. 

A contract, made by a citizen of Massachusetts, with a citizen of this 
State, for the payment of money, is not barred by a discharge under the in
solvent laws of that State. 

AssuMPSIT, by the indorsee against the maker of_ the follow
ing note. 

"Boston: Sept. 7, 1847. Three months after date, I pro
mise to pay E. Moore & Co. or order one hundred and fifty 
dollars, value received." 

The note was indorsed by the payees and by a second in
dorser. These indon,ers, together with the plaintiff, were 
always residents of Maine. The defendant was of Massachu
setts. After pay-day of the note, he applied for and ob-
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tained a discharge under the insolvent laws of that State. 'l'he 
case was submitted for nonsuit or default, according to legal 
rights. 

Danforth and Woods, for the plaintiff. 

Whitmore, for the defendant. 

SHEPLEY, C. J. -A contract made by a citizen of Massa
chusetts with a citizen of this State to pay a sum of money 
is not discharged by proceedings under the insolvent Acts of 
that State. Savage v. Marsh, 10 Mete. 594; Fiske v. Fos
ter, idem. 597. This action is upon a promissory note made 
by the defendant, a citizen of Massachusetts, and payable to 
citizens of this State. Defendant defaulted. 

SANFORD 4' ux. versus INHABITANTS OF AUGUSTA. 

In au action, under the statute, to recover for "bodily injury," suffered through 
a defect in the highway, the jury, in order to give to the statute the bene
ficial effect for which it was designed, may also allow compensation for loss 
of time resulting from the injury, and for expenses suitably incurred to ob
tain a cure. 

In such an action by husband and wife, to recover for " bodily injury" suffer
ed by the wife, the damage recovered may include the loss of her labor 
resulting from the injury, and also the expenses of a cure. 

In relation to such an action, that common law rule is not in force, which re
quired that compensation for sttch loss of service and for such expenses, 
could be recovered only in a suit brought by the husband alone. 

ON exceptions from Nisi Prius, How ARD, J. 
Case, under the statute, for damage through a defect in the 

highway.· 
The testimony tended to show, that the female plaintiff 

was injured by such a defect, and that she endured pain and 
was unable to labor for a season, and that physicians had 
been called to prescribe for her. 

The defendants requested the Judge to instruct the jury 
that, in this action: the recovery of damage must be limited to 
the pain and to the personal injury to the wife; but the jury 
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were instructed, that they might assess damage to compensate 
"for the pain and suffering of the wife, and for the time she 
had lost, and for expenses of nursing and doctoring and other 
suitable expenses, incurred on account of the injury." 

North, for the defendants. 
1. The plaintiffs seek a statute remedy. 'l'he statute gives 

remedy only for a person receiving bodily injury or suffering 
damage in his property. R. S. c. 25, ~ 89; Belfast v. Reed, 
20 Maine, 246. The remedy thus limited does not extend 
to loss of time, or to the charges for nursing or doctoring, or 
to what the Judge called "other suitable expenses," nor to 
any consequentia½ damage,s. 

2. An action by husband and wife jointly, cannot be main
tained for the loss of her time, or society. For the loss of 
her services and society, and for the expenses, no recovery can 
be had except in a snit by the husband alone. This well 
known common law principle has not been varied by the 
statute. 

Vose, for the plaintiffs. 
Where husband and wife join for a tort committed upon 

her, the husband may demand damages also for an injury aris
ing exclusively to himself by way of aggravation of damages. 
1 Sel w. 243 ; 2d Ld. Ray. 1031 ; 6 Mod. 127 ; RusseU o/ ux. 
v. Corne, 1 Salk. 119, a leading case ; Bacon's Abr. Baron and 
Ferne, 502, letter K; 11 Mod. 264, case where it was alleged 
that money was expended in wife's cure ; Comyn's Dig. vol. 
2, p. 232, title Baron and Ferne, letter V; Lewis v. Babcock, 
18 Johns. 443; Newman v. Smith o/ al. 2 Salk. 642. 

2. If a husband may demand damages in such case, by way 
of aggravation which belong exclusively to himself, the court 
may properly instruct the jury that they are to be taken into 
the account in making up their verdict. In this way circuity 
of action is avoided. 

How ARD, J. -The wife received personal injury through 
an alleged defect in a highway, which the defendants are 
by law obliged to repair, and the husband and wife claim 

VoL. xxxII. 68 
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damages under the provisions of the R. S. c. 25, § 89. Can 
they, in this action, recover the entire damages "sustained 
thereby," by the wife and the husband. 

In a suit for a personal injury to the wife during coverture, 
the husband and wife must join. But by the common law 
the wife could not join with the husband, in a suit for dam
ages to him for the loss of her services or society, or for ex
penses incurred, occasioned by such injury. Por these the 
hnsband could maintain a separate action in his own name. 

The provision of the statute on which this action is found
ed, is, " If any person shall receive any bodily injury: or shall 
suffer any damage in his property, through any defect or want 
of repair, or sufficient railing, in any highway, town-way, cause
way or bridge, he may recover in a special action of the case, 
of the county, town or persons, who are by law obliged to re
pair the same, the amount of damage sustained thereby, if such 
county, town or persons had reasonable notice of the defect, 
or want of repair." 

Under the provisions of this statute, no one but the person 
injured can recover damages for the_ personal injury. And to 
authorize the maintenance of a suit for an injury to property, 
such injury must be occasioned to present property in specie. 
Damages resulting to property by causing a general diminu
tion of the amount, by increasing expenditures, or causing 
delays and inconvenience, are not recoverable under this stat
ute. 

A father cannot recover upon the statnte, for the loss of the 
services of his minor son in his employ, or for expenses in
curred for medical aid, occasioned by an injury received in 
consequence of a defect in a highway. Reed v. Belfast, 20 
Maine, 246. Nor can a husband maintain an action by virtue 
of the statute, for the loss of the services or society of his wife, 
or for expenses incurred on account of such an injury to her ; 
for it would not be an injury to his person, nor a damage to 
his property, within thP. meaning of the statute. 

Unless the person injured through a defective highway can 
recover in every instance where an action is maintainable, the 



KENNEBEC, 1851. 539 

Porter v. Buckfield Branch Railroad. 

whole damages sustained, in many cases an important part of 
the damages, could never be recovered, and the provisions of 
the statute would be unavailing. The more reasonable con
struction of the statute, however, and that which will best com
port with its spirit and design, and give to it full force and ef
fect, is, that it was intended to relieve those suffering, from the 
comm.on law disabilities in this respect, and in all cases where 
an action can be maintained, to allow the person injured to 
recover the entire damages sustained by the injury, by a suit 
in proper form. The wife, when injured, to sue with her hus
band, and the minor by guardian, or next friend. 

In this case, the plaintiffs, upon proof of a right to recover, 
could legally claim, in the nature of damages, compensation 
for the personal injury and suffering, loss of time, and for ne
cessary and suitable expenses incurred, and occasioned by the 
injury. 

Such, it is believed, has been the practical construction of 
the statute. In Verrill o/ ux. v. Minot, 31 Maine, 299, the 
plaintiffs recovered for the whole damages sustained. 

There was conflicting testimony at the trial, but there was 
evidence on which the · jury might return a verdict for the 
plaintiffs. We cannot say that the verdict was against evi
dence, or the weight of evidence. 

Exceptions and motion overruled. 

PoRTER AND BENSON versus BucKFIELD BRANCH RAILROAD. 

The construction of a contract by referees, appointed under a submission at 
common law to settle the dispute in relation to that construction, is not re
examinable in this court. 

Thus, the plaintiffs contracted with the defendants to construct for them a 
rail road; the defendants reserved the right to alter the line or the gradients 
of the road, without the allowance of any extra compensation, if the engi
neer should judge such alterations necessary or expedient ; alterations were 
accordingly made, involving a large increase of expense. For that increase 
of expense, the referees allowed compensation to the contractors ; Held, by 
the court, that the allowance of that compensation did not transcend the 
authority of the referees. 

32 5811 
49 251 
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Thus again; the defendants in the contract reserved the right to substitute 
piling instead of embankment, on a specified part of the road ; and the sub
stitution was made, creating to the contractors an increased expense, for 
which the referees allowed a compensation; Held, that that allowance did 
not transcend the authority of the referees. 

The submission stipulated, that the referees should take the contract, as the 
basis of their action. The contract required, that a fixed proportion of the 
cost of the road should be paid to the contractors, in the stock of the com
pany. The referees, having ascertained the amount of that proportion, 
awarded that certificates for the same should be issued to the contractors ; 
Held, by the court, that this part of their award did not transcend their au
thority. 

The certificates of the stock were demanded, but were not furnished. Held, 
the measure of damage is, not their par value, but their marketable value. 

It is not within the province of referees to award costs, unless so authorized 
by the submission. 

The part of an award by which costs are allowed without authority, may be 
set aside, without invalidating the residue of the award. 

The report of a case from Nisi Prius will be dismissed, though signed by the 
Judge, if it be found defective in any essential particulars. 

ON A REPORT from Nisi Prius, HowARD, J., presiding. 
On the 24th of October, 1848, the plaintiffs contracted in 

writing with the defendants to construct a railroad upon a 
specified location, and in a prP-scribed manner. The contract 
contained many specifications. Among them were the follow
ing: -

" The line of road or gradients may be changed, if the 
engineer shall consider such change necessary or expedient, 
and no extra allowance shall be claimed therefor. 

" The company reserve the privilege of substituting piling 
for embankment, across the intervale land on a portion of 
sections No. 5 & 6. 

"In reference to the quantities of excavation and embank
ment, as shown in the estimate, it is to be observed that they 
are but such an approximation as could be made from centre 
levels, and the company do uot consider themselves bound to 
assure the contractor, that those quantities will not exceed the 
estimate, but desire that he will base his bid upon his own 
examination of the ground and profile as to the quantities, 
the character of the material to be excavated, as well as all 
other circumstances connected with the work." 
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For the foregoing work the defendants agreed, by the same 
contract, to pay the plaintiffs $40,000. The plaintiffs were 
" to receive fifteen per cent. of the total amount on their con
tract in the capital stock of said company," * * * the said 
stock to be issued on the final completion of this contract, and 
the full and entire assessments on such amount of sto.ck to 
be retained by the said company from any moneys remaining 
in their hands, then due and payable to the plaintiffs. 

The plaintiffs, as they now contend, completed the road as 
agreed; and also did other and extra work, not required by 
the contract, except for additional compensation. 

Difficulties arose between the parties, each claiming com
pensations as will herein appear ; whereupon they agreed " to 
submit the matters in dispute" to certain referees, from whose 
decision there should be no appeal, upon the following stipu
lations, viz : -

" 'l'he matter in dispute is in relation to the true construction 
of the contract between them for the building of the Buck
field Branch Railroad, and for several violations of the con
tract. 

"It is also agreed that P. S. Noxon, Esq. as engineer, shall 
be engaged to examine the work and measure the work, and 
report the result of his examinations to the referees mentioned 
in this agreement, at such time and place as the referees may 
appoint. It is understood that the contract shall be presented 
for examination, as a basis for a settlement, and such damage 
as either party has sustained by non-fulfilment of contract to 
be so awarded." 

The referees accepted the trust. Their report presented the 
following views and results : -

" By the original estimate exhibited to the contractors and 
referred to in the contract, the estimate cost of the whole work 
embraced in the contract was $41,711, which work Messrs. 
Porter & Benson, by their written tender, promised to do, and 
to build and complete the whole road according to the plans 
and specifications exhibited, including the ballasting where 
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necessary, but not the superstructure, for the gross or round 
sum of $40,000. 

"The contract having been entered into, and the construction 
of the road commenced under it, the chief engineer of the 
company so changed and altered the alignment of the road, 
that the former proposed line on the original plan and profile 
was so departed from that the proposed and actually located 
lines seldom coincided, and at the same time the engineer also 
raised the general grade line of the road above what was orig·
inally proposed and contemplated, and furthermore the compa
ny claimed and exercised the privilege of substituting piling 
for embankment across the intervale lands already referred to; 
all of which changes, alterations, raising of the grade line, and 
substitution of piling for embankment were adopted and car
ried out for the general improvement of the road, and in the 
supposed interest of the company. 

" The effect of these changes, alterations and modifications 
upon the interests of the contractors, was to increase the ex
pense of construction on masonry some seventeen per cent. ; 
on excavation and embankment some thirty per cent. ; and on 
the total cost of the whole work under the contract some 
twenty-five per cent. 

"By the terms of said contract the said company undertook 
and covenanted, that on or about the first day of each month 
during the progress of the work, an estimate of the relative 
value of the work done under the contract should be made, 
and that three-fourths of the amount of said estimate should 
be paid to the contractors, and it fully appeared in evidence 
that said contractors did commence their work under said con
tract, and followed up the same with all due diligence until 
they became embarrassed for the want of the necessary 
funds and capital to carry on the work advantageously, occa
sioned by the failure of said railroad company to pay said con
tractors the seventy-five per cent. estimated value of work 
done, which said neglect on the part of said company to fur
nish the stipulated funds, in accordance with their contract, 
continuing, the said Porter and Benson, in the month of Octo-
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her, A. D. 1849, abandoned the further prosecution of the 
work, arid left the same unfinished, without having completed 
the road, and performed on their part the stipulations of the 
contract of October 24, A. D. 1848. 

" And the undersigned further report and award, that in 
view of the whole evidence laid before them, and of the state of 
facts as proved, the neglect of said Porter and Benson to finish 
and complete all the graduation, masonry, and other work on 
said Buckfield Branch Railroad, required by the terms and 
stipulations of their contract, arose from and was wholly ow
ing to the previous neglect of said Railroad company to fulfil 
the covenants of saicl company in not making the payments 
as stipulated in and by said contract on their part. 

"And the undersigned further report and award that, accord
ing to the true construction of said contract, the changes in 
the line of road and gradients, which the company reserved to 
itself the power to make, when considered necessary or ex
pedient by the engineer, and for which no extra allowance 
should be claimed by the contractor, must in foro conscientiae 
be restricted to such proper changes and modifications as 
would not materially increase the expense and enhance the 
cost of constructing said proposed railroad, and that material 
and expensive changes and alterations, such as those subse
quently made and adopted in this cm•e, were not in the con
templation of the contracting parties at the time of entering 
into said contract ; because, among other reasons, it would 
place one of the contracting parties wholly at the mercy of the 
other, and because the consideration of $40,000 which said 
Porter and Benson were to receive from said company for the 
work to be done, under the circumstances of the case exclude 
the idea of all expensive changes and modifications of the 
line or gradients in the ·proposed road, their tender or bid 
being expressly based upon the estimates of the originally pro
posed alignment and gradients. 

"And the undersigned further report and award, that although 
by the terms of the contract, the company reserved to itself 
the privilege of substituting piling for embankment across cer-
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tain intervale lands, should a further examination of the 
ground render such a course advisable, yet according to the 
true construction of said contract, and on a careful collation of 
its several provisions, - while said company had such right to 
make their election as they should deem it most for the inter
est of the company itself, they had no right to impose an ad
ditional burden and expense upon the contractors for the sole 
and exclnsive benefit of the company, without indemnifying 
the contractors therefor. 

"With these views in relation to the true construction of the 
contract between thy Buckfield Branch Railroad company, on 
the one part, and Messrs. Porter and Benson, contractors, on 
the other part, for the building of the Buckfield Branch Rail
road, the undersigned further report and award, that there be 
allowed to said railroad company, for the non-fulfilment of the 
covenants and stipulations in said contract of Oct. 24, 1848, 
on the part of said Porter and Benson, the following sums, to 
be computed and taken and charged in set-off, against any 
claims on the part of said Porter and Benson against said 
company for damages or otherwise, to wit: -

" 1. The amount of the estimate made by Mr. Noxon, as en
gineer, Nov. 17, 1849, at the special request of the Directors 
of the company as sufficient in his judgment to bring the 
road-bed in such shape as to fulfil all the requirem,ents of the 
contract, being $1150. 

" 2. Also a further sum to be added to said estimated amount 
for imperfections in masonry, in piling, in clearing and grub
bing, in covering up stumps and rubbish in embankments, and 
for other deficiencies of ballasting, &c., being $1350. Which 
two sums be charged as damages against said Porter and Ben
son, amount in the whole to the sum of $2,500. And the 
undersigned further report and award, that there has been 
paid to said Porter and Benson, by said railroad company, 
for and on account of work done under said contract of Oct. 
24, 1848, the amount of $32,874,15, of which one hundred 
dollars was paid by one share in the capital stock of said 
company. 
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"And the undersigned further report and award, that the said 
railroad company stand chargeable to said Porter and Benson 
in the following sums, to wit : -

" 1. In the sum of forty thousand dollars, being the priee 
stipulated to be paid by said company to said Porter and Ben
son, according to the terms of the contract of Oct. 24, 1848. 

" 2. In a fnrther sum to be added to said forty thousand dol
lars for the excess of work and enhanced cost occasioned by 
the new alignment of the road, the raising of the road-bed, 
the increase of masonry, of excavatiou and embankment, of 

_ trestle work, &c. and also for the increased expense of piling 
across the intervale lands mentioned, over embankment, which 
enhanced cost of construction, after a careful examination and 
computation, assuming the contract of Oct. 24, 1848, as a 
basis for a settlement, the undersigned have estimated at 
$9,500. 

,: And the undersigned further report and award, that on a 
final adjustment of all claims, as well for moneys due as dam
ages snstained by either party, for non-fnlfilment of the con
tract of Oct. 24, A. D. 1848, and for violations of said con
tract by either party, there now remains due to said Porter and 
Benson from said railroad company the sum of fourteen thous
and one hundred and twenty-five dollars and eighty-five cents; 
which said sum of $14,125,85, according to the terms of-said 
contract, and upon the basis of the same, is payable in manner 
following: - that is to say, seven thousand three hundred dol
lars in the capital stock of the company at par, of one hund
red dollars a share, - said seven thousand three hundred dollars, 
part of the aforesaid $14, 125,85, is to be retained and applied 
by said company to the payment in full of all assessments 
made, and to be made, to the amount of one hundred dollars 
per share, of said capital stock. And the undersigned award 
that the said railroad company forthwith issue to said Por
ter and Benson certificates of seventy-three shares in the cap
ital stock of said company, the whole amount of one hundred 
dollars on each share being paid in the manner above mention-

VOL. XXXII. 69 
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ed. Such certificate to be delivered at the office of said com
pany on demand there. 

"And the undersigned further report and award, that the said 
railroad company pay to the said Porter and Benson on de
mand, after being notified of this award, the sum of six thou
sand eight hundred and twenty-five dollars and eighty-five 
cents, being the balance of $14, 125,85, after deducting the 
aforesaid sum of $7,300 which said sum, when paid, the un
dersigned award, is to be received by said Porter and Benson, 
in full satisfaction and discharge of all claims and demands 
whatsoever against said company, growing in any manner out 
of said agreement of Oct. 24, A. D. 1848, and of all claims 
and demands for material or supplies furnished, or W?rk done 
by or on behalf of said Porter and Benson, in the construction 
of the Bu('kfield Branch Railroad. 

" And the undersigned further report and award, that the re
spective parties in this case, each pay their own witnesses, 
counsel and expenses, and furthermore, under the peculiar cir
cumstances of the case, as presented to the undersigned by the 
evidence adduced, it appearing to the undersigned that the 
elucidation of the case was for the mutual interest of both 
parties, and necessary for the common understanding of their 
respective rights. The undersigned, therefore, award, that 
the "expense of survey authorized and required of Mr. Noxon, 
as engineer, by the instrument of reference, amounting to six
ty-six dollars, aud the further expense of certain calculations 
made by Mr. Arrowsmith, amounting to thirty dollars, should 
be at the charge and expense of both parties. 

" And the undersigned further award that the compensation 
of the referees in this case for fifteen days services each, at 
the rate of $5,00 per day each, together with five dollars each 
for incidental expenses, and twenty dollars more in addition 
for notifying the parties and referees, and drawing this report 
and award, be also at the joint expense of the parties. 

" In accordance with these views and adjudications, the un
dersigned further award that the said Porter and Benson, pay
ing to the undersigned, for the use of the parties interested, 
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the amount of the aforesaid mentioned sums, being three 
hundred and fifty-six dollars, the said Porter and Benson shall 
have the right to claim and demand of the aforesaid railroad 
company, the one moiety of said sum, being one hundred and 
seventy-eight dollars, which sum the undersigned award to be 
paid to said Porter and Benson, in addition to the sums herein 
before awarded. 

"Done at Portland, this 26th day of January, A. D. 1850. 
" All which is respectfully submitted by 

"Wm. P. Preble, 
" John Anderson, 
"P. S. Noxon." 

The defendant8 were duly notified of the award, and a de
mand was made upon them for the certificates of stock which 
were not delivered. 

This action is AssuMPSIT upon the award. 
The defendants pleaded the general issue w,ith a brief state

ment; alleging no such award as set forth in the plaintiff's 
writ. 

The defendants objected to the said award as exceeding 
the authority given to the arbitrators, and as defective and 
illegal on its face, and generally to its sufficiency, admissibility 
and effect, and to the introduction of these papers, but the 
court admitted them to be read, subject to all legal exceptions, 
and for the purpose of carrying forward the case, ruled pro 
Jonna, that the submission and award might be read to the 
jury, and were sufficient to maintain the action. 

The defendants proposed to show that said stock was of less 
value than one hundred dollars per share, and contended that 
if the plaintiffs were ·entitled to receive the said stock, that 
their claim was limited to the actual market value of said 
stock at the time of the demand. But for the purpose of 
this trial, the court ruled that the measure of damages, if any 
were recoverable, on account of not delivering the same on 
de·mand, would be the par or full amount of one hundred dol
lars for each share of stock not delivered. 

The defendants then called John Anderson, one of the arbi-
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trators, who testified in relation to the hearing before the 
referees, that the referees in making up the award, adopted the 
report of P. S. Noxon, engineer, as the basis of the award. 
That they took Noxon's report of the quantities of work and 
applied the contract prices, and made up the amount in that 
way; - that much testimony was before them that. Noxon 
had been engineer of the company ; - that no objection was 
made to the correctness of his report, and that the referees 
took it for granted that the admeasurement was correct. 

The defendants also called W. P. Preble to the same points, 
who confirmed the statements of Mr. Anderson, and also tes
tified that the company brought on testimony to show that 
there was not so much work as represented by Noxon, and 
that he directed Noxon to make all the surveys either party 
wanted. 

The defendants then called A. P. Robinson, civil engineer, 
and proposed to show by him and other witnesses that the re
port of Noxon w'as untrue in every essential particular, and 
that the basis on which the arbitrators made their award was 
false and untrue; - that so far from there having been any ex
cess of work done on the road by the contractors, beyond the 
requirements of the contract, the entire amount of all work 
done on the road was less than the original estimates on which 
the work was let, and less than the amount which would 
have been required to have completed the contract upon the 
original line and survey. 

The case was then withdrawn from the jury and submitted 
to the court ; judgment to be entered according to the rights 
of the parties. 

Codman and 11fay, for the plaintiffs. 

Parris and Poor, for the defendants. 

How ARD, J. -This report was not drawn up, and present
ed for signature, until several months after the trial; and, 
although then signed and allowed, it was subsequently dis
covered, that it did not contain a full statement of the case, 
and of the rulings of the presiding Judge, and it must be 
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dismissed. But two questions were presented at the argu
ment, upon which an expression of the opinion of the court, 
in this stage of the proceedings, has been strongly urged. 1. 
·whether the award is void upon its face. 2. What would be 
the measure of damages, if the plaintiffs should recover in 
this action upon the award. 

This was a submission at common law, and by its terms, 
the referees had power to award conclusively, upon "the mat
ter in dispute" between the parties; which is stated to be 
" the true construction of the contract between them, for the 
building of the Buckfield Branch Railroad, and for several 
violations of the contract." The agreement of submission 
recites, that, " it is understood, that the contract shall be pre
sented. for examination, as a basis for a settlement, also all 
the receipts given to the company by Porter and Benson, on 
account of said contract, and all other legal evidence which 
either party can produce, in relation to this matter in dispute ; 
and such damage as either party has sustained by non-fulfil
ment of contract to be so awarded." 

The referees accepted the trust confided to them ; met and 
heard the parties and their counsel; gave a full and deliberate 
construction to the c,ontract of October 24, 1848, which was 
submitted to them, and awarded such damages as in their 
opinion, either party had sustained Ly non-fulfilment of that 
contract. Such construction, if honestly and fairly made, 
must stand, as the decision of the tribunal selected by the 
parties for that purpose, and this court can neither change nor 
reverse it. But it is contended, that the referees exceeded 
their authority, and extended their decision beyond the scope 
of the submission, and that the award is, therefore, void. 

The articles of agreement, or contract, as it is termed, of 
October 24, 1848, provide, that the plaintiffs "should con
struct and finish in the most substantial and workmanlike 
manner" the railroad according to the specifications stated, for 
$40,000. It is specified, that "the line of the road or gradi
ents may be changed, if the engineer shall consider such 
change necessary or expedient, and no extra allowance shall 



550 KENNEBEC, 1851. 

Porter v. Buckfield Branch Railroad. 

be claimed therefor." And "the company reserve the privi
lege of substituting piling for. embankment across the inter
vale land on a portion of sections No. 5 and 6, should a fur
ther examination of the ground render such a course advisa
ble." After awarding to the defendants the amount of pay
ments made to the plaintiffs and $2500, for " non-fulfilment 
of the covenants and stipulations in said contract of Oct. 24, 
1848, on the part of said Porter and Benson, to be computed 
and taken and charged in set-off against any claims, on the 
part of said Porter and Benson, against said company for 
damages, or otherwise," the referees" further report and award, 
that the railroad company stand chargeable to said Porter and 
Benson, in the following sums, to wit," $40,000, being the 
price stipulated to be paid to them in the contract, and a fur
ther sum to be added to said $40,000, for the excess of work 
and enhanced cost occasioned by the new alignment of the 
road, the raising of the road bed, the increase of masonry, of 
excavation and embankment, of trestle work, &c., and also 
for the iucreased expense of piling across the intervale lands 
mentioned, over embankment, which enhanced cost of con
struction, after a careful examination and computation, assum
ing the contract of October 24, 1848, as a basis for a settle
ment, the undersigned ha~e estimated at $9,500." 

Whether there was excess of work done, and whether the 
work was performed at enhanced cost, occasioned by such new 
alignment and substitution of piling for embankment, and 
whether the plaintiffs were entitled to increased compensation 
therefor, under the contract, were questions to be determined 
upon a true construction of the contract, by the referees, and 
taking that as the basis for the settlement contemplated by the 
agreement of submission. 

So, the neglect, on the part of the company, to furnish 
funds, in accordance with the contract, might constitute a 
violation of it, and it was, therefore, competent for the referees 
to "report and award on a final adjustment of all claims, as 
well for moneys due as damages sustained by either party for 
non-fulfilment of the contract of October 24, 1848, and for vio
lations of said contract by either party." 



KENNEBEC, 1851. 551 

Porter v. Buckfield Branch Railroad. 

It is objected, further, that the referees had no authority to 
a ward in what manner the damages should be paid. 'This 
objection would have more force if the agreement of submis
sion had not stipulated that the contract should be presented 
as the basis of the settlement ; or if the terms of that con
tract had been invaded by the adjudication. As it is, the 
award provides that the defendants may, or shall pay in accord
ance with their contract and agreement, and the objection 
fails. If the method of payment, thus provided, is more fa
vorable to the defendants, than the payment in money, they 
may not suffer on that account ; but if less favorable, and 
even if not authorized by the submission, such provision, as 
to the manner of payment, would not necessarily invalidate 
the whole award. It might be good in part, and bad in part ; 
valid for the amount awarded, and void for the provision pre
scribing the manner of payment, if by annulling that provi
sion, the rights of neither party to the award are impaired. 
Pope v. Brett, 2 Saund. 293, note 1; Banks v. Adams, 23 
Maine, 259. 

In thus awarding, the referees appear to have acted within 
the scope of the authority conferred upon them, in giving a 
construction to the contract, and awarding upon its basis the 
damages either party had sustained by its non-fulfilment ; and 
their award is not rendered invalid by any thing presented by 
these objections. 

At common law, referees or arbitrators have no power to 
award costs, unless conferred by the agreement of submission. 
The award in this case-, respecting costs, was not authorized, 
and is not binding upon the parties. But as this does not af
fect the substance of the award of damages, or the substantial 
justice of the case, it cannot impair the validity of the award 
in other respects. Chandler v. Fuller, Willes, 62; Fox v. 
Smith, 2 Wilson, 267; Addison v. Gray, 2 Wilson, 293; 
Gordon v. Tucker, 6 Maine, 247; Walker v. Merrill, 13 
Maine, 173. 

It has been held that, if no provision be made by the award 
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respecting costs of reference and award, they are to be paid by 
the parties equally. Grove v. Cox, 1 Taunt. 165. 

On the subject of damages the referees "report and award, 
that on a final adjustment of all claims, as well for moneys 
due, as damages sustained by either party, for non-fulfilment 
of the contract of October 24, 1848, and for violations of said 
contract by either party, there now remains due to said Porter 
and Benson from said railroad company, the sum of fourteen 
thousand, one hundred and twentY,-five dollars and eighty-five 
cents, - which said sum of $14,125,85, according to the 
terms of said contract, and upon the basis of the same, is 
payable in manner following : - that is to say, se\-en thous
and, three hundred dollars in the capital stock of the com
pany, at par, of one hundred dollars a share; -said sev
en thousand, three hundred dollars, part of the aforesaid 
$14,125,85, is to be retained and applied by said company to 
the payment in full of all assessments made, and to be made, 
to the amount of one hundred dollars per share, of said capi
tal stock. And the undersigned award that said railroad com
pany forthwith issue to said Porter and Benson certificates of 
seventy-three shares in the capital stock of said company, the 
whole amount of one hundred dollars on each share being paid 
in the manner above mentioned. Such certificates to be de
livered at the office of said company on demand. And the 
undersigned further report and award that the said railroad 
company pay to said Porter and Benson on demand, after be
ing notified of this award, the sum of six thousand, eight 
hundred and twenty-five dollars, and eighty-five cents, being 
the balance of $14,125,85, after deducting the aforesaid sum 
of $7,300, which said sum when paid, the undersigned award, 
is to be received by said Porter and Benson, in full satisfaction 
of all claims and demands whatsoever, against said company, 
growing in any manner out of said agreement of October 24; 
I 848, and of all claims and demands for material or supplies 
furnished, or work done, by or on behalf or said Porter and 
Benson, in the construction of the Buckfield Branch Rail
road." 
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This is not an award that the defendants should pay to the 
plaintiffs $14, 125,85, as claimed by them, but that they should 
pay that sum, less $7,300, and issue to the plaintiffs, seventy
three shares of the stock of the comp:rny, exempt from assess
ments, in accordance with the contract of the parties. The 
sum of $7,300 being nominally retained as an equivalent for 
such assessments, though in fact never due to the plaintiffs 
upon the contract, or by the award. 

The m,easure of damages, then, will be $6,825,85, and the 
value of the seventy-three shares of the stock, thus circum
stanced, with interest from the date of the demand proved. 
Any other rulti would cast upon the defendants a burden not 
imposed by the award, and wholly inconsistent with the terrps 
and spirit of the contract, upon which the a ward was to be 
based, and upon which it was in fact made. But, for the 
reasons given, the report must be dismissed, and the cause 
may be submitted to a jury. 

BASSETT versus CARLETON. 

If a statute, which confers a special privilege, also imposes specified duties, 
and provides a remedy for the neglect of them, that remedy alone must be 
pursued by persons who would seek redress for such neglect. 

In the charter of a private corporation, it is competent for the Legislature to 
establish a new tribunal, with exclusive power to decide whether the corpo
ration shall have failed to perform the duties required by the charter. 

Thus, in a charter authorizing the erection of a dam, subject to the duty of turn
ing logs over the dam, and of supplying water for the driving of them, the 
selectmen of the town may rightfully be constituted the exclusive judges, 
(in controversies between the corporation and other parties,) to decide 
whether a sufficiency of water had been furnished, and whether the logs 
were seasonably turned over the clam. 

In such controversies, testimony that the logs were not seasonably turned over 
the clam, and that th<a supply of water was insufficient, cannot be received 
in a court of law, even though the selectmen were never called, by either 
party, to act upon the subject, 

ON A REPORT from Nisi Prius, HowARD, J. 
This is an action to recover damages of the defendant, who 
VoL. xxxn. 70 
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had erected a dam and sluice on his own land on the Carleton 
stream in Troy. The action is brought upon the aileged 
grounds, that the sluice was insufficient; that the defendant 
did not seasonably turn the plaintijf's logs over the dam; and 
that he did not furnish s1ifficient water for the driving said 
logs to the twenty-five mile pond ; by reason of which he 
alleged that he sustained the damages sued for. 

'I'he plaintiff offered in evidence the Act of 1848, chap. 
185, entitled "an Act to improve Carleton stream in Troy, 
for running logs and other lumber." He then introduc
ed a witness, who testified that the plaintiff brought to the de
fendant's dam a quantity of logs, and that a portion of them 
were driven over the dam and through the sluice. He was 
asked by the plaintiff whether sufficient water was furnished 
by the defendant for running the logs into the pond below the 
dam, and what damage resulted to the plaintiff from the defi
ciency of water. 

The defendant objected to any testimony upon the question 
whether sufficient water had or had not been furnished to drive 
the lo{!s, and whether the logs had or had not been seasonably 
turned over the dam. The objection was based on the ground 
that the statute provides that the selectmen of Troy shall de
cide between the parties on such questions. 

The presiding JudgP being of this opinion, the case was, by 
agreement of the parties, reported, that the court might deter
mine whether it is or is not competent for the plaintiff to go 
into evidence upon those questions. The question whether 
plaintiff should be required to call the selectmen of 1'roy, if 
the defendant did not have and maintain a suitable and con
venient slnice, is also tq be submitted to the full court. 

Lancaster, for the plaintiff. 
The suit is for the wrongful conduct of the defendant. His 

duties were prescribed by statute. An action lies for a party 
injured by the neglect of such duties. 

This was not a case for the action of the selectmen. Their 
juris<liction was prospective, and arose only when logs were to 
be run, and when ad ispute had arisen about running them. It 
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was not retrospective in relation to damage already arisen for 
prior neglects of duty. 

Bradbury, for the defendant. 
Whether the defendant had a sufficient sluiceway was not 

a matter within the jurisdiction of the selectmen. We made 
no objection to testimony on that point. The case will not be 
sent back for tr.e introduction of evidence not offered or ob
jected to at the trial. 

Whether the defeudant seasonably turned the logs over, and 
whether he furnished sufficient water, was for the selectmen 
alone to decide. 'l'he plaintiff should have called them at the 
time. They would have enforced his just rights upon the 
spol Such was the design of the statute. Evidence on those 
points were therefore rightly rejected. 

Lancaster, in reply. 
The defendant, by undertaking to drive the logs without 

consulting with the selectmen, waived all necessity for their 
action. After he had scattered the logs upon the rips and 
shoals, it was too late to call on the selectmen. 

How ARD, J. -The defendant had erected and maintained 
a dam and sluice on the Carleton stream, in Troy, upon his 
own land, under a charter from the State, to improve the 
stream for running logs and other lumber. He was authoriz
ed to receive and recover a certain rate of toll for the passage 
of such lumber, and made liable to pay all damages that any 
person might sustain, by any failure, on his part, to construct 
and maintain the dam of the required height and capacity, 
or to erect and maintain a suitable and convenient sluice. 
Before any person could be entitled to the benefit of the 
sluice for floating lumber, he was required to p:iy the owner 
of the dam and sluice toll, as provided by the Act: statute 
1848, chap. 185, sect. 1, 2, 3, 4. 

rrhe fifth section of the Act contains a provision, that " per
sons driving logs shall be entitled to sufficient water to drive 
their logs to the twenty-five mile pond, so called, but said 
Carleton shall not be obliged to turn logs through said sluice, 
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unless there is a considerable proportion of the logs above 
ready to be turned over; and in case there arises any dispute 
between the owners of said sluice and the log owners, as to 
the time of turning over logs, the quantity to be turned over, 
or the amount of water to be let through to drive the same 
out, the selectmen of the town of Troy shall decide between 
the disputants, and may appoint one of their number to super
intend the execution of their decree, and all parties interested 
shall be held to pay the expenses of said selectmen." 

No question is raised as to the sufficiency of the dam, or 
the right to receive toll. 

The selectmen of Troy, for the time, were constituted a 
tribunal to determine upon the spot, when, and in what quan
tity, the logs were to be turned over the dam, and the amount 
of water to he let through, to drive them to the pond. They 
had exclusive jurisdiction over the subject, and were to exer
cise that jurisdiction upon the immediate occasion, on appli
cation of either of the parties if they disagreed. 

If the plaintiff had required more seasonable action on the 
part of the defendant, or more water than he was willing to 
furnish, the decree of the selectmen might have settled that 
controversy or dispute, by removing the cause and preventing 
damages. If the plaintiff has neglected his rights and his 
duty in this respect, he cannot recover damages which are the 
result wholly or in part of his own neglect. So if a statute 
confer special privileges, and provide a particular remedy for 
their invasion, those neglecting that remedy may be without 
redress for the invasion. 

It was not competent for the plaintiff to introduce ev.ide~ce 
on the points raised at the trial; which were: -1, whether suf
ficient water had or not been furnished to drive the logs; and 
2, whether the logs had or not been seasonably turned over 
the dam. 

The selectmen of 'I'roy had no jurisdiction conferred upon 
them, by the Act referred to, respecting the sufficiency of the 
sluice, and the plaintiff was not required to submit that mat

ter to their consideration, as a preliminary proceeding, or to 
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obtain their decision upon any other matter of controversy, 
in order to support an action for damages for the insufficiency 
of the sluice. 

Bnt as no question was made, respecting the sufficiency of 
the sluice, the case should not be sent back to a jury on a 
point not raised: and to hear evidence, to the introduction of 
which no objection was offered at the trial, and when, per
haps, no such evidence exists. To dispose of the case in 
that manner, would seem to be oppressive to the defendant, 
and without any apparent benefit to the plaintiff. 

Plaintiff nonsuit. 

BLANCHARD versus Dow . 

.,When an officer of a corporation is required to be chosen by ballot, and the 
record of his election docs not specify the mode, the legal presumption is 
that he was chosen by ballot. 

A collector of taxes, who receives a surplus of money upon the sale of proper
ty for a tax, and who omits to render to the owner, "an account in writing" 
of the sale and charges, is a trespasser ab initio. 

TRESPASS for taking the plaintiff's horse. The defendant 
admitted the taking, and set up, as a justification, that he was 
the collector of taxes of the West Pittston Village Fire Com
pany, established by the Act of 1847, chap. 34, of Special 
Acts ; that the defendant was liable to taxation in that com
pany, and had been assessed in the tax bills, $44)5 ; that de
fendant refused to pay the same, and that, after dnly advertis
ing, &c., he sold the horse for $65,00, and that: after deduct
ing therefrom the tax and cost, there remained in his hands 
$16,78, which he offered to pay to the plaintiff. 

'l'he defendant contested the validity of the Special Act, 
and the regularity of the proceedings of the assessors and 
collector, and particularly that the record does not show the 
defendant to have been chosen by ballot. The fourth section 
of the Act requires the collector to collect the tax in like man
ner as State taxes are collected by towns. Much testimony, 



558 KENNEBEC, 1851. 

Blanchard v. Dow. 

both documentary and oral, was introduced. It did not ap
pear by the collector's return, or by any other evidence, that 
the defendant, when offering the overplus, $16, 78, to the 
plaintiff, presented any account in writing of the sale and 
charges, as required by Revised Statutes, chap. 14, sect. 67. 
'I'he case was submitted for the decision of the court. 

Paine, for the plaintiff, among other things, argued that 
the defendant was a trespasser ab initio, because he did not 
restore the surplus to the plaintiff immediately, or render to 
him an account of the sales and charges. 

Evans and Bradbury, for the defendant. 

SHEPLEY, C. J. - It is said that the defendant was not 
legally chosen collector, because the record does not state, that 
he was chosen by ballot accordiug to the provisions of the 
first article of the by-laws. 

The presumption of law is, that he was legally chosen, 
when there is nothing in the record to show, that he was not. 
Mussey v. White, 3 Green!. 290. 

When the overplus was tendered to the owner of the goods 
distrained, there is no proof made by the return of the collect
or, or by the other testimony introduced, that it was done 
,: with an account in writing of the sale and charges." 

'I'his is required by the provisions of the statute, chap. 14, 
sect. 67. The collector cannot make out a justification with
out showing, that he has complied with the provisions of the 
statute. Failing to do so, he becomes a trespasser ab initio. 
Smith v. Gates, ~I Pick. 55. 

It is not necessary to notice the other points presented. 
Defendant defaulted. 
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WILLIAMSON versus Dow. 

A collector of taxes is liable in trespass, if he sell upon his warrant a greater 
number of the chattels than sufficient to pay the tax, with the fees and 
charges. 

TRESPASS for taking the plaintiff's four cows. 
Defendant justified on the same grounds, as in the preced

ing case of Blanchard against him, ante, page 557. His re
turn upon the warrant stated that the tax was $58,0Q; that 
the charges were $5,99; that he sold the four cows for $121, 
and offered to restore the balance, $56, 99, to the plaintiff. 
Neither the return nor the evidence showed that he gave to 
the plaintiff any "account in writing of the sale and charges." 
Defendant proved that, when the first cow was set at auction, 
one Blanchard bid her off at $65, and immediately offered the 
pay in American gold; and that the defendant declined to re
ceive it until he had sold the other three cows, one at $20, 
one at $20, and one at $16. 

The plaintiff called a witness who testified that the cow 
first sold was worth 15 or 16 dollars ; and the others were re
spectively worth $25, $20, and $25. Both witnesses testified 
that the cows had been in the plaintiff's possession from the 
time of the sale. 

The case was submitted. 

Paine, for the plaintiff. 

Evans and Bradbury, for the defendant. 

SHEPLEY, C. J. - By the collector's return it appears that 
he distrained and sold four cows as the property of the plain
tiff. The first was sold for more than sufficient to pay the 
tax and expenses, and payment for that one was offered to him 
before he sold the others. He offers evidence to justify his 
proceedings, that the first one sold for more than fourfold of 
its actual value. He nevertheless received from the purchaser 
the amount for which it was sold, and this he might have 
received as well before as after the sale of the others. 

An officer is not authorized to decide that property sold by 
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him is bid off for more or less than its value. It is his duty 
to obtain the best price, he can, for it. When he has sold suf
ficient property and can have his pay for it, he is not author
ized to proceed and sell more. Such a course might subject 
the owner to unnecessary losses. The residue of the property 
should be restored to the owner. 

There is also the same defect noticed in the case of Blanch
ard v. Dow, in the neglect to return, with the overplns, an 
account of sales and expenses. 

The collector therefore fails to make out a justification for 
the sale of any portion of the property. 

It becomes unnecessary to notice the other points presented. 
Defendant defaulted. 

HARRIET M. RICHARDSON versus MosEs C. RICHARDSON. 

The writ de homine replegianrlo lies only for the benefit of a person unlawfully 
imprisoned or restrained of liberty. 

It can be brought in his name only, though it may be at the procurement of 
another. 

It cannot be used for the benefit of another person, although such other per
son may have, by contract, a lawful claim to his services or to the custody 
of his person. 

A female infant, of the age of seventeen months, residing with her father, 
and under his care and protection, is not so imprisoned or restrained of 
liberty by him as to authorize any person to replevy her person; even if 
the father had previously assigned to such person the care and education of 
the child. 

Whether such an assignment can be lawfully made, non dicitur. 

\i\TRIT DE HOMINE REPLEGIANDO. 

The officer's return upon it was, that he had replevied the 
plaintiff, and delivered her to Noah Woods, Esq. The de
fendant pleaded non cepit, with a brief statement, avowing 
the taking of the plaintiff by the defendant, as her father and 
natural guardian. No issue was joined. 

Evidence was introduced by the plaintiff's counsel, though 
objected to by the defendant, tending to show, that her father 
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and mother, the evening before the mother died, (the plaintiff 
then being but a few days old,) assigned and gave the child, 
by parole, with its care and education, to its maternal grand
mother, Mrs. Farnsworth, who assented to the gift, and there
upon carried the child from its father's house in Hallowell to 
her residence in Bridgton, where she kept and cared for it 
several months, until the defendant, who is the father of the 
child, reclaimed it, and carried it back to his own ho~se, where 
it resided under his care, till replevied by this writ. Under 
that alleged gift, Mrs. Farnsworth claims the custody of the 
child, and this snit is brought by her, in the name of the 
child, to regain that custody. The defendant offered evidence 
tending to show, that the gift was a qualified one, and sub
ject to a recall by him. No objection was taken to the suit
ableness of the defendante-or of Mrs. Farnsworth to have the 
custody of the child. The defendant requested the Judge to 
instruct the jury, that their verdict must be for him. This 
was declined, and, for the purposes of this trial, the jury were 
instructed, that it was competent for the father to make an 
irrevocable gift of his child, and that, if the father and grand
mother intended the gift to be unconditional and unqualified, 
the verdict should be for the plaintiff. The verdict was for 
the plaintiff, and the defendant excepted. Much of the argu
ments are omitted here, because addressed to points, upon 
which the court gave no opinion. 

Paine, for the defendant. 
The writ de homine replegiando was well known to the 

common law. In this State it is also provided for by statute. 
It lies only for persons unlawfully "imprisoned, restrained of 
liberty, or held in duress." Whether "unlawfully imprison
ed, restrained of liberty, or held in durr,ss," is the true issue. 
The statute contemplates but two parties. The court cannot 
inquire into the rights, real or supposed, of third persons. 
In some respects, this process is in rem. The judgment must 
follow the issue. It may set the plaintiff free, but can do no 
more. It cannot consign him to the custody of any oue. If. 
this plaintiff is set free and taken from its father, he can no, 

VOL. XXXII, 71 
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longer protect it ; and the court can supply no other guardian. 
The grandmother is not compellable to take the child. Where 
shall it go? It becomes a waif, and without fault of its own, 
merely through the officious intermeddling of others. 

Under the instructions of the Judge, a foreign issue was 
tried. It was between other parties, to test their rights, not 
the rights of the plaintiff. 'l'he verdict settled no fact, denied 
by the plea. The evidence did not even tend to prove any 
illegal imprisonment or restraint of the child, even if its parent 
had the right to assign, and did assign it irrevocably. The 
writ complains of a wrong done to the child alone ; not of 
any infraction of a contract, with a third person. The ver
dict, being rendered merely upon such a supposed infraction, 
should therefore be set aside. · 

Evans, for the plaintiff. 
The defendant admits that he restrained the child, and 

claims the right, as its father, to do so. Whether he had 
such right, was the question to be tried ; if he had not, then 
his defence fails. 

'I'his is the proper mode to try the right, which third per
sons may have to the services or custody of one under a re
straint of liberty. It may, by the statute, be brought in the 
name of any one. Our allegation was that Mrs. Farnsworth 
was entitled to the custody; and that the restraint, imposed on 
the child by the defendant, precluded her from obtaining that 
custody. This was the only issue. If the defendant kept 
the child against the consent of the person lawfully entitled 
to its custody, there was unlawful restraint. For such cases 
this writ was provided. It is a writ of right ; a writ of lib
erty, extending its beneficence beyond the powers of a habeas 
corpus, which is merely at discretion. 

The eighth section of the statute authorizes the defendant, 
in replevin, '' if entitled" to the custody of the plaintiff, as 
the child of the defendant, to have a re-delivery. Why these 
words, " if entitled?" They show that, under some circum
stancesr thA father may not be entitled. 6 Barbour's Rep. 
368; 25 Wend. 101. " 

., 
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The semi-barbarous maxim, that a father is of right m1titled 
to the custody of his children, has yielded to the more mild 
and enlightened doctrine, which places them at the discretion 
of the court. The construction of the statute is yet open. 
Humanity demands that it be such as to sustain the instruc
tions given to the jury, and such a construction will not be in 
conflict with any rule of la\v, established in this State. 

Emmons, in reply. 
This form of process differs from that of habeas corpus. 

The latter is a prerogative writ, generally in the name of the 
State; tried by the court without a jury ; judgment is at the 
discretion of the court ; and. the process may issue toties 
quoties. 

But the writ, de Jwmine replegiando, is ex debito justitiae; 
in the name of the party restrained of liberty ; triable by the 
jury, on principles, not of discretion, but of strict law; and 
the judgment is a bar to a future process of the same kind. 

The evidence of a gift to Mrs. Farnsworth was inadmis
sible. It did not illustrate any claim as between these par
ties. The gift, if any, was a contract, to which the plaintiff 
was not a party. The evidence rather tended to disprove the 
plainti.ff 's right, by showing the right to be in another person. 
The true inquiry was, whether the plaintiff had a right to 
control her own movements, or whether the defendant had 
that right. 

If the statute could allow the rights of a third person to be 
acted upon, the action should be in his name. The rights of 
none but parties to the suit can be considered. In this case, 
by the instructions, the verdict established nothing, as between 
the parties. A new trial ought therefore to be a warded. 

WELLS, J. - By our statute, chap. 142, the writ de homine 
replegiando lies in favor of a person unlawfully deprived of 
his liberty, and it must be prosecuted in his own name and for 
his own benefit. It does not lie in favor of a party .to recover 
one, who owes service to him by contract. It may be sued 
out by any person i~ behalf of a plaintiff, but still it must be 
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for his benefit, and the assistance must be rendered to him by 
the person procuring it. 

If the plaintiff, when the action was commenced, was not 
unlawfully imprisoned or restrained of her liberty, it cannot 
be maintained. It appears by the exceptions, that she was 
then about seventeen months old, and was residing with her 
father and under his care and protection. He is under legal 
obligations to support and maintain his children, and generally 
is entitled to the custody and control of their persons. But it 
is contended that he has made a parole contract with the grand
mother of the child, and has transferred the custody to her, 
and in violation of his agreement, has taken the child from 
the grandmother, to whom the child had been given by him 
and his deceased wife. It is moreover contended, that this 
contract is in its nature irrevocable on the part of the father, 
and that he cannot retain the possession of his daughter in 
opposition to it. 

If it were admitted, that such contract was legal and bind
ing upon the parties to it, the consequence would not follow 
that this action could be maintained, though damages might 
be recovered for the breach of it. Our law does not appear to 
have provided any remedy for the specific execution of such 
contract. The refusal of the father to perform it does not 
convert a lawful custody of one's child into an unlawful im
prisonment. The plaintiff has no right to interfere with the 
contra~ts of her father, made with a third person, or to pre
scribe his line of duty. She has no legal connection with 
them, and although they may have relation to her, she is not 
a party to them in the contemplation of law. . This writ has 
regard to the relations between the parties themselves, and 
cannot be sustained, unless the plaintiff is entitled to her lib
erty in her own right, and by the law applicable to her as a 
child, and to the defendant as her father. If the power to an 
entire control of herself during minority can ever be obtained, 
it must result from a legal agreement to that effect between 
her and her father. She cannot call in aid a contract made 
between her father and a third person ; t~e observance or the 
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breach of it, however her happiness may be affected, cannot 
determine her rights. 

This action appears to have been commenced, not to relieve 
the plaintiff from an actually existing unlawful imprisonment 
or restraint, bnt to coerce the defendant into a performance of 
the alleged contract. 'Neither the language nor the spirit and 
intent of the statute can justify such use of it. It was enact
ed for the exclusive benefit of the party held in a custody, 
not authorized by the legal relations between the parties· to 
the record. The Legislature did not intend, that a third per
son might resort to this process, and using the name of an 
infant, and under an alleged agreement with the father, take 
the infant from the arms of the parents. There is nothing in 
the statute that requires or warrants such construction. And 
in the opinion of the court, this action cannot be maintained, 
and the jury should have been so instructed, agreeably to the 
request of the defendant. 

Upon habeas corpus the court may exercise a discretion in 
relation to the disposition of a child, which it is unable to do 
in this action. But it is gratifying to know, that the respect
ability and good character of those, who are contending for 
the custody of the plaintiff, furnish a sufficient guaranty of 
her proper treatment in the hands of either. 

Exceptions sustained, verdict set aside, 
and a new trial granted. 

G1LEs, per pro. ami, versus VIGEREAUX. 

No appeal to this court, from a judgment of the District Court, upon an 
a~reed statement of facts, can be sustained, in an action originating before 
a justice of the peace. 

AssuMPSIT, for sailor's wages. 
This action came into the District Court by an appeal from 

the judgment of a justice of the peace. The facts were 
then agreed in the District Court, with a stipulation that judg-
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ment should be rendered upon nonsuit or default, as the court 
should adjudge to be legal. 

Whitmore, for the plaintiff. 

Danforth o/ Woods, for the defendant. 

WELLS, J. - 'l,his action was originally commenced before 
a justice of the peace, and brought into the District Court by 
appeal. No exceptions appear to have been alleged to the 
opinion of the Judge of that court. It is not stated in the 
case presented, that there was any appeal from the judgment 
of the District Court, but it may be inferred that such course 
was taken. By statute chap. 97, sect. 13, there may be an 
appeal from a judgment of the District Court on an agreed 
statement of facts. But that section relates to actions origi
nally commenced in the District Court, and not to those com
menced before a justice of the peace. Putnam v. Oliver, 
28 Maine, 442. No provision is made in the statute for an 
appeal of this action from the District Court to this court 
otherwise than by a bill of exceptions, and the remedy for the 
aggrieved party must be pursued in that manner. This court 
has not at present any jurisdiction over the action. Adarns 
v. Adarns, 15 Pick. 177. 

Action dismissed. 

PLUMMER versus INHABITANTS OF w ATERVILLE. 

,vhether, in rendering a judgment, the Court of County Commissioners had 
jurisdiction, must appear from their records. 

A petition to the Commissioners, placed upon their records, stating certain 
facts and invoking their action, in a matter within the scope of their duty, 
growing out of such facts, gives them jurisdiction. 

A judgment of the Court of County Commissioners, in a matter shown to be 
within their jurisdiction, is in force, until reversed, although there be omis
sions and informalities in the recitals of their records, as to the preliminary 
proceedings. 

DEBT. -The record of the County Commissioners shows, 
that the plaintiff by his petition had represented to them, that 
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the selectmen of the town had located a road, and had made 
return thereof to the town ; that the town had accepted the 
same ; and that said road was located across the plaintiff's 
land by which he sustained injury : - Wherefore he prayed, 
that a jury might assess the damage ; -

The record further shows, that after due proceedings, a jury 
assessed the damage at $100. That their verdict was accept
ed; and that the Commissioners ordered the same to be paid 
by the town to the plaintiff. 

This action of debt is brought upon that order of the Com
missioners. 

The defendants put in the proceedings of their selectmen 
and of their town meeting, on the subject of said road. 

The case was submitted to the court for nonsuit or default. 

H. A. Srnith, for the defendants. 
The Commissioners could have no jurisdiction, because the 

papers show that in fact, no town road was established on the 
plaintiff's land. 

The jurisdiction of the County Commissioners should· ap
pear by their record. State v. Pownal, 10 Maine, 24. But 
the record does not show that any road had been legally laid 
out by the selectmen, or accepted by the town, over the plain
tiff's land. 

If the Commissioners had jurisdiction, it was appellate only. 
Their proceedings therefore should have been in the nature of 
an appeal from some adjudication, as to the damage, made by 
thP. selectmen. But there was no such adjudication, and was 
therefore nothing to appeal from. R. S. chap. 25, sect. 31 ; 
8 Maine, 271 ; 26 Maine, 179 ; 3 Maine, 440 ; 6 Mass. 7. 
The acts of 1786, sect. 7, aud of 1821, chap. 118, sect. 9, 
did not require such an adjudication. 

The counsel also contended that the road had not been le
gally established by the town, because the selectmen did not 
give seasonable notice of the time and place for locating the 
same ; nor did they return their location seven days prior to 
the town meeting, nor adjudicate the amount of land damages; 
also because the town meeting for accepting the road was not 
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legally notified, and because the road was only accepted con
ditionally, and that in a different place from where it was lo
cated. 

1.Worrill, for the plaintiff. 

SHEPLEY, C. J., orally. -One objection taken by the de
fendants is, that the town had not in fact established any legal 
road over the plaintiff's land, and that therefore the County 
Commissioners had no jurisdiction. 

A sufficient answer is, that the plaintiff's petition stated to 
them that such a road had been established. This required 
them to examine into the matter, and of course gave them ju
risdiction. Whether their conclusion was correct, is not now 
in question. 

Another objection is, that the Commissioners' record fails to 
show affirmatively that there was such a town road. 

True, the record should state that the facts alleged in the 
petition were found to be true. But a record is not void for 
mere informality. The record of the petition shows that they 
had jurisdiction. A judgment was rendered, and though in
formal in its recitals, it is in force, till reversed. 

Another objection is, that the proceedings should have been 
in the form of an appeal. 

The statute remedy is called an "appeal." But it IS an ap
peal to no other extent, than that it allows the same question 
to be examined by another tribunal. 

Again, it is objected that the selectmen had proceeded irreg
ularly; that the action of the town in accepting the road was 
unauthorized, and that they accepted the road in a different 
place from that located by the selectmen, and accepted it but 
conditionally. 

These arc matters, offered merely in evidence to show that 
the Commissioners had no jurisdiction. But their record fails 
to show any such irregularities or defects. They cannot 
therefore be allowed to operate upon the judgment of the Com
missioners, rendered against the defendants. 

flejendants defaulted. 
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PETTINGILL versus PATTERSON, Executor. 

A bond, given to two persons, is not rendered inoperative by the previous de- · 
cease of one of them. 

It is available to the survivor. 

It is no defence to an action upon a bond, that the fulfilment of it is also 
charged upon real estate. 

DEBT on bond, given to Howard Pettingill and Anne, his 
wife, and the survivor of them, by the defendant's testator, 
and four other persons. The obligors were the children of said 
Howard. The bond was conditioned to furnish support and 
comfort to his wife, during her lifetime. This action is 
brought by her. 

The said Howard devised his lands to · several of his chil
dren in different proportions, and charged the lands with the 
performance of the bond. The will was dated in February. 
The bond was dated and executed in March, more than a 
month after the death of said Howard, and it recites that the 
said Howard had, on the day of its date, devised his estates to 
the obligors, upon the understanding they should maintain his 
said wife. 

If the action can be maintained upon these agreed facts, the 
case is to go to a jury to fix the damage, otherwise the plain
tiff is to become nonsuit. 

Lancaster ~· Baker, for the plaintiff. 

Vose, for the defendant. 
At the time of executing the bond, Howard Pettingill was 

dead, and the plaintiff was no longer his wife. There were 
then no obligees, and the bond was a nullity. 'l'here was no 
consideration for it. 

Again, the recitation contained in the bond, as to the devise 
to the obligors, was an impossibility. The bond was there-
fore void. 

The will charges the testator's lands, and gives the executor 
power to sell, in order that this bond should be fulfilled. To 
that remedy, provided in the will, the p1aintiff mnst resort. 

VOL. XXXII. 72 
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Wi,:us, J., orally. -No authority is shown, nor do we see 
how the position could be maintained, that a bond, given to 
two persons, one of whom had previously died, is therefore 
inoperative. It fails only as to one. It is not defeated as to 
the survivor. 

It is said there was no consideration for the bond. But the 
seal sufficiently evidences a consideration. Besides there was 
an ample consideration in the devises and legacies of the will, 
given on condition that this very bond should be fulfilled. 

Again, it is said the bond cannot support an action, because 
the fulfilment of it was charged upon the real estate. That 
was but an alternative mode of enforcing it; a mere cumula
tive remedy. There is no ground for the defence. 

Continued for trial. 

THE STATE versus SHAW. 

·when the appropriate record shows, that the town authorities have licensed 
the highest number of persons which the law permits for selling intoxicating 
drinks, and does not show, that any additional number has been licensed, 
it is not competent for a defendant in a prosecution for selling such liquor, 
to show by an unrecorded license, that he had authority to sell. 

A license to sell such liquor is of no validity, if granted before the deli very, 
to the town treasurer, of the bond prescribed by law. 

EXCEPTIONS from the District Court, RICE, J. 
Complaint under the Act of 1846, chap. 205, sect. 5, for 

the sale of intoxicating liquor, on or about July 25, 181:iO. 
The defendant offered in evidence a license from the licens

ing board, purporting to have been issued Nov. 9, 1849. The 
Judge refused to receive it in evidence, unless the defendant 
should prove that it was duly granted, and that a bond was 
given as required by the 3d section of the Act. 

The defendant then proved the executiun of such a bond 
dated on said 9th of Nov. and that it was delivererd to one of 
the selectmen soon after its execution, and offered said bond 
with the license in evidence. 
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The county attorney introduced the records of the licensing 
board, by which it appeared, that on said 9th of Nov., five 
other persons, (being the highest number authorized by the 
law,) were licensed, and there was no record of a license 
given to the defendant. 

Whereupon the Judge excluded the bond and license offered 
by the defendant. 

The defendant then offered to prove, that the license was 
granted him by the board at the time of its date ; and that, 
the town clerk being absent, the board chose one of the select
men as a clerk pro tempore, by whom a record was kept, 
which the defendant offered in evidence, but the Judge ex
cluded the evidence. 

The Judge was requested to instruct the jury, that the 
production of the license was prima fucie evidence, that the 
bond had been duly given. This was declined. The verdict 
was against the defendant, and he excepted. 

Titcomb, for the defendant. 
'l'he license, of itself, was at least prima facie evidence, that 

it was duly granted, and that the bond had been rightfully given. 
It was therefore wrongfully rejected by the Judge. 
A license is itself primary evidence. The record is but 

secondary. An omission by the clerk to record a license can
not defeat its validity. :State v. Crowell, 25 Maine, 17 I. 

A license, if granted by the proper authorities, is effectual, 
although the preliminary proceedings may have been irregular. 
Goff v. Fowler, 3 Pick. 300. 

If exceptions show error, they will be sustained, although 
in some other aspect of the case, the error might be immate
rial. 1 Peters, S. C. 183 ; 6 Alaba. N. S. 226. 

Vose, County Attorney, for the State. 

SHEPLEY, C. J. - Suppose the license was prinia evidence, 
that the previons requisites to its validity had been complied 
with, still the first rejection of it was of no damage to the 
defendant, because he afterwards offered it in connection with 
the bond. 
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But even when so offered, it was rightly rejected, because 
it was shown, by the record, that other persons, up to the 
full number allowed by law, had been duly licensed. 

But the defendant's license, by his own proofs, was of no 
validity. It was not issued by a competent board. There 
was no authority in the board to choose a town clerk pro tem. 
Besides, the statute provides that no license shall be granted 
until the bond should be executed and delivered to the treas
urer. 'l'he bond in this case, was not received until after the 
license was granted ; and it was never delivered to the treas-
urer. Exceptions overruled. 

NoTE. -The section of the statute, being the 5th sect. of chap. 20.'i, of the 
year 1846, under which this complaint was instituted, was repealed by chap. 
211 of the statutes of the year 1851. 

D1cKEY versus FRANKLIN BANK. 

In trover, the conversion is sufficiently established, by proving that the de
fendant had claimed the property as his own, and attempted to dispose of it 
for his own benefit. 

TROVER for a promissory note of $200 given by Bourne 
to the plaintiff, and by the plaintiff indorsed in blank, -- called 
note B. 

The cause came on before HowARD, J., and was submitted 
for decision by the full court upon the testimony ; which was 
to the following effect. 

Plaintiff owed the bank on a note called note A, wherein 
Damrnon was a surety. Plaintiff held the note now in con
troversy, and sent it by Dammon to the bank, to have the 
amount of it indorsed upon note A. Dammon delivered it to 
the cashier, with directions how it should be applied. The 
cashier said he understood about it. It was never so applied, 
but the bank sued and collected the note A. 

The plaintiff then, by his agent, demanded the note B of 
the president and of the cashier, but never obtained it. 

The bank had a controversy and a reference with Bourne, 
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and claimed to own the note B, and produced it before the 
referee, to offset it against Bourne. But that being resisted, 
the note was withdrawn from that controversy. 

Paine, for defendant. 
'l'rover will not lie. The action should be on the contract. 

·-• '-·. 
The note became the property of the bank by purchase, and 
they were to apply it on the note against the plaintiff. Hence 
the bank claimed to own it and to offset it. If the bank did 
not pay for it, as agreed, they are liable in assumpsit. This 
would allow the bank to set off such claims as they f!lay have 
against the plaintiff. 

The plaintiff supposes the president and cashier had no. au
thority to purchase. If so, had they the power to make the 
bank convert the note ? But it was within the official power 
of the cashier to make such a trade. There was then no 
conversion. · 17 Mass. 502 ; 24 Maine, 566. 

But if the note was not purchased, the plaintiff's remedy is 
against the cashier only. To illustrate ; suppose plaintiff had 
lodged with the cashier a bale of silk, with orders to appro
priate the avails upon his note, which was not done. The 
remedy would not be against the bank. And such is the law 
in this case. 

Danforth, for the plaintiff. 

SHEPLEY, C. J., orally. -The cashier had no authority to 

receive the note for the bank, except by allowing it on the 
note A. This was not done, and it never became the property 
of the bank. The bank had the note in possession ; claimed 
to own it, and attempted to apply it to their own benefit by a 
set-off against a debt due from themselves. This constituted 
a conversion. Judgment for plaintiff. 

I 



574 KENNEBEC, 1851. 

Farrar v. Greene. 

FARRAR versus INHABITANTS OF GREENE. 

The standard of care required of travelers upon the highway, is such care as 
persons of common prudence generally exercise, 

If a defect in the plaintiff's carriage, though it were unknown to him, or if 
any other want of care on his part, contribute, jointly with a defect in the 
highway, to produce an injury to the plaintiff, the town bound to keep the 
way in repair is not accountable. 

CASE, tried before HowARD, J., for damage sustained by an 
alleged defect in the highway. 

As to the degree of care exercised by the plaintiff, and par
ticularly as to the fitness of the wagon which he used, much 
testimony was given by the respective parties. There was 
evidence tending to ~how that the plaintiff had knowledge of 
the state of the road. The plaintiff requested instruction to 
the jury, that the ordinary care, required of the plaintiff, was 
" that care which the mass of community ordinarily use, or 
would use under the same circumstances, and having the same 
knowledge of the state of the way, which the plaintiff had in 
this case." The Judge instructed the jury that he did not so 
understand the law, but that ordinary care was such as 
persons of common prudence would generally exercise, under 
such circumstances ; and that the plaintiff was bound to have 
a wagon sufficient, with ordinary care, for the service he was 
about to perform; that if the wagon was defective, and if such 
defect contributed, in any degree, to produce the injury, the 
plaintiff cannot recover. The verdict was for the defendants, 
and the plaintiff excepted. 

iVlay, for plaintiff. 
1. 'fo know who are persons of common prudence, we must 

see what men commonly do ; must make our comparison upon 
the mass of community. From the Judge's instruction, the 
jury must have understood that ordinary care is something 
more than ordinary ; something a little extraordinary; -- that 
common prudence means something more than common, that 
is, something a little uncommon. 

Still the instruction by the Judge might not in itself be 
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exceptionable, had he not announced, that it was a different 
doctrine from that presented by the plaintiff's counsel,' thus 
leading the jury into error. 

2. The import of the other instruction was, that the wag
on must have been sufficient to withstand whatever defect 
might be in the road. Hence, as the wagon was broken, the 
jury must have considered it unsuitable. It does not appear 
that the jury believed that the plaintiff knew the road to be 
defective. He was not bound to have a wagon, capable to 
overcome defects which he knew nothing of. A wagon, 
sufficient for travel upon an undefective road, was all he 
could be required to have. It is not a want of care, that 
there was in the wagon some concealed and unsuspected de-
feet. Pa.lmer v. Andover, 2 Cusll. 600 ; Hunt v. Pownal, 9 
Ver. 418. Though another cause should contribute to the 
injury jointly with the defe'ct in the road and for which the 
plaintiff is not responsible, yet the plaintiff is entitled to re
cover. 18 Maine, 286. 

SHEPLEY, C. J., -I hold there may be a defective carriage, 
an ill-broken horse and careless mauagement, and yet the 
plaintiff may be entitled to recover. So, on the other hand, 
there may be a defective road, which even contributed to the 
accident, and yet the plaintiff not entitled to recover. The 
plaintiff must show, that the accident occured wholly by the 
defect of the road, and without any fault on his part. 

11fay. -The case in 2d Cushing, was that of a secret de
fect, and yet the town was held liahle. 

Paine, for the defendants. 
1. It is wholly unimportant whether the plaintiff did or 

did not know of the defect in his wagon. He used it at his 
peril. The town is not responsible for its defects. This 
point is fully settled in the case Moore v. Abbott, 32 Maine, 

46. 
2. The instruction did not require, that any thing, as to 

degrees of care, should be found, unless the want of care 
produced the injury. 

The gentleman does not object to the instruction as to the 
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standard of ordinary care ; but that his own favorite definition 
was not verbally adopted, though one of the same import was 
given. 

To refer to the care exercised by prudent men, is definite 
and intelligible. To refer to the care which the mass of com
munity would use, is but a confusion of language. 

How ARD, J., orally. -The requested instruction, as to the 
standard of ordinary care, was not the most appropriate ; it 
was too latitudinarian. If given, we doubt whether it could 
be sustained. The instruction given is the usual and appro
priate one ; clear and unexceptionable. 

The plaintiff contended that his wagon was a sufficient one. 
The Judge said it ought to be. It is ingeniously argued that 
the instruction required the plaintiff to have a wagon which 
would withstand all defects of the road, and prove itself suf
ficient for the service intended. But such is not the import. 
He was required to have a wagon, which, "with ordinary 
care," would prove to be sufficient; not one which, without 
the use of care, should resist every obstacle. But if sufficient, 
the town would not necessarily be liable; and if insufficient the 
plaintiff is not necessarily precluded from recovering. 

But, so far as the instructions went1 they were correct. Are 
they to be set aside, because some of the conditions pertaining 
to the case, were not expressed? Some instructions were given. 
If others were desired, a request for them should have been 
made. Exceptions overruled. 

LYON versus SrnLEY. 

After evidence has been given by both parties, a nonsuit cannot rightfully be 
entered. 

ExcEPTIONS from the District Court. 
Assumpsit to recover the value of a mill log. The plaintiff 

called a witness, who testified to the plaintiff's ownership of 
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the log, and that it was used in 1849, as one of the boom
sticks of which the defendant's boom was made, that the 
defendant had occupied and used the boom for the years, 
1847, 8 and 9, and that he, the witness, had paid to the de
fendant boomage for logs secured in that boom within those 
years. 

The defendant called a witness, who testified, that he and 
one Prench built the boom in the spring of 1849, where a 
boom had previously been; that they used the plaintiff's 
log, as one of the boom sticks ; tlta-t, after a month or two, 
they sold the upper part of the boom, including the plaintiff's 
log, to one Ward, who occupied the boom the rest of that 
season. 

On cross-examination, he stated that Ward and the defend
ant were co-partners and worked together before the sale to 
Ward; that, after that sale, they worked together upon the 
part of the boom so sold to Ward, and that they each paid 
one half of the price. 

The Judge ordered a nonsuit, and the plaintiff excepted. 

H. W. Paine, for the plaintiff, contended, that the testi
mony of the plaintiff's witness made a sufficient case to go to 
the jury. 

Vose, for the defendant. 
The form of the action is misconceived ; it should have 

been in trover or trespass. No promise to pay can possibly be 
implied. And the tort is of a character which cannot be 
waived. The nonsuit was therefore properly ordered. 5 Pick. 
285. 

'l'ENNEY, J., orally. - It is the right of a Judge to order a 
nonsuit after the plaintiff's testimony shall have all been 
given, if he deem it incompetent to maintain the suit. Such 
a proceeding would, of course, be subject to the plaintiff's 
right of excepting. 

But can a nonsuit be entered after the defendant has been 
allowed to introduce evidence ? So far as we know, this 
question is now, for tlte first time, presented to the full court 

VOL. XXXII. 73 
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for decision. We think, in that stage of the case, a nonsuit 
cannot be ordered, not even if the Judge should consider the 
plaintiff's evidence insufficient. The plaintiff's case might 
derive aid from the defendant's testimony. The defendant 
might put interrogatories to a witness, which the plaintiff 
could not. After evidence on both sides, the defendant has a 
right to insist that a verdict be rendered. Of the effect of 
the evidence in this case, we form no opinion. Our decision 
is based solely upon that principle, which secures to the court 
and to the jury their respective provinces. 

Exceptions sustained. 

ROBINSON versus BnowN et al. 

If one be seized of a tract of land, and another, claiming the same by a 
registered deed, enters upon a part thereof, his entry does not constitute a 
disseizin of the whole, at his election, unless the part so entered upon be con
tinued in his possession. 

TRESPASS for breaking and entering the plaintiff's close and 
cutting trees. The case shows that the plaintiff, in 1842, pur
chased and entered into possession of a lot of land ; that the 
locus in quo, is a strip five rods wide at the eastern extremity 
of said lot ; that, at the time of the. purchase, that strip was 
enclosed by the same fence with the said lot ; that plain
tiff has always maintained that fence and used the strip in 
eonnection with said purchased lot, by pasturing his cattle 
upon it and taking firewood from it: and continuing the oc
cupation of it uninterrupted, except as testified by Asa R. 
Hoxie. Hoxie testified that, in June, 1848, he claimed to own 
the strip, and cut a few trees upon it, one day; that in July 
he caused it to be run out by a surveyor, and in August con
veyed it by warranty deed to the defendants, who thereupon, 
( as the case states,) recorded their deed and cut and hauled 
away from a part of it the wood, as alleged in the 'writ. 
Thereupon defendants' counsel requested the court to instruct 
the jury, "that if Asa R. Hoxie did, a short time before he 
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conveyed to defendants, enter upon the land in dispute, and 
cut trees as stated by him, and if he continued in possession, and 
afterwards had the land surveyed, and then deeded it by war
ranty deed to the defendants, and they recorded their deed, 
and entered under the same, claiming title, then plaintiff was 
disseized thereby, and could not maintain this action." 

The instruction was not given, and the defendants excepted. 

Bronson and Lancaster ~ Baker, for the defendants. 

Williams and Bradbury o/ Morrill, for the plaintiff. 

WELLS, J., orally. - The defendants rely upon the acts 
done by Hoxie, and upon the defendants' entry into the lot 
under a recorded deed. No doubt an entry into a part of a lot, 
under a recorded deed of the whole, and the holding of that 
part in possession, is a constructive entry into the whole lot. 
But this case does not show such a holding, but only that the 
defendants entered under a claim of title, and cut and hauled 
away the wood. No disseizin of the plaintiff was created by 
these acts. To make these acts avail as a disseizin, it was 
requisite at least that the defendants should hive not only en
tered into possession of a part, but continued in that posses-
s10n. Exceptions overruled. 

SHOREY versus HussEY. 

If an officer have served a replevin writ, the legal presumption is, that he 
complied with the law by taking a replevin bond, although his return do not 
expressly state that fact. 

A writ may be quashed, upon motion, for an insufficient service; but it must 
be made within the time allowed for pleading in abatement. 

A party, having called the subscribing witness to prove the execution of an in
strument, is not thereby precluded from proving by other persons that such 
witness had elsewhere made statements at variance from his testimony. 

REPLEVIN, before HowARD, J. 
rrhe defendant pleaded the general issue. Afterwards, find

ing that the officer's return did not state that a replevin bond 
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had been taken, he moved that the writ be quashed for that 
reason. The motion was overruled. 

To prove title to the property, the plaintiff introduced his 
bill of sale1 also the subscribing witness, who, in answer to the 
plaintiff's interrogatory, testified to its execution. He was 
then cross examined as to the consideration, delivery, &c. 

To defeat the effect of that cross examination, the plaintiff, 
against the defendant's objection, introduced witnesses, who 
testified that said subscribing witness had made statements 
elsewhere, inconsistent with his testimony given in said cross 
examination. 'I'he verdict was for the plaintiff, and the de
fendant excepted. 

Morrill and Libbey, for the defendant. 
1. 'l'he writ was not duly served, and the court had no ju

risdiction. R. S. chap. 130, sect. 3 and 10; Purple v. Pur
ple, 5 Pick. 227. 

2. The defect may be taken advantage of on motion, and 
if there be no jurisdiction, the court will dismiss in any stage 
of the proceedings. I 1 Mass. 285 ; 21 Maine, 39. 

3. The plaintiff could not lawfully impeach his own wit
ness. 5 Pick. 194; 15 Pick. 534; 1 Stark. Ev. 146; 7 
Cowen, 239; 17 Maine, 19; 27 Maine, 458. 

Lancaster IY Baker, for plaintiff. 

SHEPLEY, C. J., orally. -The statute, chap. I 30, sect. 3 
and 10, provides that a replevin writ shall not be served, un
less a bond be given, &c. But no statute requires the officer 
to state affirmatively in his return, that he had taken a bond. 
If he serve the writ, the implication is that the bond was giv
en. In the absence of proof, he is presumed to have acted as 
the law requires. 

The object of the return is merely to bring the defendant 
into court, or make him responsible for not coming. 

But, if the officer's return was insufficient, the objection 
comes too late. Though the objection may be taken on mo-
tion, it must be taken as early as if by plea in abatement. 

The defendant has invoked the 27th rule. But it is inap---
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plicable. That rule relates only to classes of cases, entirely 
dissimilar to this. 

The remaining part of the case raises the question, whether 
a party, having called a subscribing witness, may prove that 
such witness has elsewhere made statements at variance from 
his testimony. But that point is settled in the case, Dennett 
v. Dow, 17 Maine, 19. Exceptions overruled. 

THE STATE versus W1NG ~ al. 

It is not strictly legal for a defendant, in a criminal suit in the District Court, 
to file exceptions both to the rulings of the Judge at the trial and to his rul
ings upon a motion in arrest of judgment. 

Where, in such a suit in that court, exceptions are filed, both to the rulings at 
the trial and to the rulings on the motion in arrest, this court will hold the 
former exceptions to have been withdrawn or waived, and will act only upon 
the latter. 

In a motion in arrest, it is requisite that the causes for the arrest be specified. 

EXCEPTIONS from the District Court, R1cE, J. 
Indictment for a riot. The defendants objected to the ad

mission of certain testimony, and also moved the court to 
arrest the judgment after verdict, though without specifying 
any reason for the arrest. The testimony was admitted, and • 
the motion in arrest was overruled. To the admission of the 
testimony and to the overruling of the motion, the defendants 
filed exceptions. 

H. W. Paine, for the defendants. 

Vose, County Attorney, for the State. 

SHEPLEY, C. J., orally. -The exceptions in this case were 
taken to certain rulings of the Judge of the District Court, 
during the progress of the trial before the jury, and also to 
his rulings on the defendants' motion in arrest of judgment 
after verdict. 

Such exceptions have been so frequently presented as to 
call for a distinct examination of their allowability. 
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The authority to file exceptions from the District Court in 
criminal cases, is given by R. S. chap. 172, sect. ,10. The 
mode of proce~ure is to be the same as is prescribed for civil 
suits. Chap. 97, sect. 19. 

This last named section, taken in connection with its preced
ing section, to which it refers, provides, that when exceptions 
are allowed, all further proceedings in that court shall be stay
ed, except that the trial, if before the jury, may proceed to 
verdict. This language supposes that exceptions for causes, 
occurring before verdict, are taken and allowed before ver
dict. And although they may not be put into their final form, 
until after verdict ; yet they are to be taken as constructively 
made before the verdict, as occasions therefor were supposed to 
arise. Else, why does the statute allow the case to proceed 
to verdict, notwithstanding the exceptions? Hence, when 
the verdict is affirmed, all further proceedings must be stayed. 
The signing of the exceptions, already allowed constructively, 
is not to be viewed as a further proceeding. It is but merely 
the authentication of what had been previously done. After 
affirmation of the verdict, when exceptions have been thus 
allowed, the District Court can proceeed no further ; can take 
no new action, nor hear any new motion. How is it, then, 
that in such cases, motions in arrest of judgment are made, 

• argued, acted upon and excepted to ? Where is the author
ity for such proceedings? They are forbidden by the statute . • While the exceptions, already taken, are unwaived, such mo-
tions in arrest, and all the decisions of the District Court there
on, together with the exceptions to such decisions, must be con
sidered merely void. There is an incongruity between mo
tions in arrest and exceptions taken at the trial. Such excep
tions suppose that, upon the allegations of the indictment, 
the verdict was erroneously obtained ; the motion supposes it 
was rightly obtained. The exceptions claim to set aside the 
verdict; the motion acquiesces in its affirmance. The excep
tions present the verdict as an injury to the defendant ; the 
motion considers it harmless, and that, taken in connection 
with the whole record, it furnishes no ground for judgment 
against the defendant. 
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As exceptions taken at the trial and exceptions taken to the 
rulings upon the motion in arrest, are incompatible, it must 
be held, that both be dismissed, or that the one or the other 
have been withdrawn or waived. If it should be held that 
either of the exceptions have been withdrawn, it is reasonable 
to consider that those taken first in order of time are the ones 
withdrawn. For, where a later proceeding must, in its own 
nature, vacate an earlier one, the later one must be presumed 
to be the one relied upon. 

And it is the conclusion of the court to hold, in all such 
cases, that the exceptions, taken at the trial, are withdrawn or 
waived, leaving for the action of the court only the exceptions 
taken to the rulings in arrest of judgment. The defendant is 
considered as having virtually said to the Judge, "there is a 
new matter, on which I choose to rely. But, as the excep
tions which I have filed would prevent me from presenting it 
here, I withdraw them, and pray the action of the court on the 
new matter." The Judge assents, and acts upon the new mat
ter, which is the motion in arrest. Whether he does or does 

· not arrest the judgment, it would, after that proceeding, be ab-
surd to revive the former exceptions. 

We are then, in this <'ase, brought to consider the motion 
in arrest. Bnt no cause for it is stated. The motion was a 
call upon the Judge to exercise his legal ingenuity and intel
lectual ai.umen to ferret out some possible ground for granting 
the motion. But he was under no such obligation. 

Motion overruled. 

THE STATE versus SAVAGE 4- al. 

An indictment, alleging the breaking and entering into and stealing within, " a 
building," (without stating that it was a building in which goods, merchan
dize or any valuable thing was kept for use, sale or deposit,) charges, not a 
compound, but a simple larceny. 

ExcEPTIONs from the District Court, RicE, J. 
Indictment, charging that defendants, Dec. I, 1850, "the 
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wooden building of one Harrison Jaquith, in the night time, 
did break and enter, and five bushels of wheat, &c. of the 
goods and chattels of the said Harrison Jaquith, then and 
there in the building aforesaid being found, feloniously did 
steal, take and carry away in the shop aforesaid." 

The verdict was against the defendants. They then moved 
in arrest of judgment, because the indictment does not allege 
that the wooden building was "a building in which goods, 
merchandize or any valuable thing was kept for use, sale or 
deposit. The motion was overruled. The defendants filed 
exceptions to many of the rulings given at the trial, and also 
to the overruling of the motion. 

Lancaster t Baker, for the defendants. 

Vose, County Attorney, for the State. 

TENNEY, J., orally. - For reasons given in the case, State 
v. Wing, ante, page 581, the exceptions to the rulings at the 
trial do not come up for consideration. The only question, 
then, arises upon the motion in arrest of judgment. 

It is said the grand jury intended to indict for a compound 
larceny, under the statute, chap. 156, sect. 2, which pro
vides against the breaking and entering into, and stealing 
within any building, in which goods, merchandize or any val
uable thing is kept for use, sale or deposit; and that, while 
the proof shows the building to have contained the gQods, the 
indictment is defective in not setting forth that it was a build
ing of that description. 

The statute intended to throw around buildings, usually 
occupied for holding goods, a stronger protection than was 
deemed necessary for some other classes of buildings. But it 
doe1, not appear that this building was designed and kept for 
such a purpose. It might have been a mere shed, into which 
the articles were placed for a night, to avoid exposure to the 
weather. 

The indictment then•fore does not sufficiently charge a 
compound larceny. It does however sufficiently charge a 
simple larceny, and the motion in arrest must be overruled. 
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THE STATE versus FIELDING. 

,vhere an offence is, by law, made more highly punishable, if committed upon 
a person of a particular class, than if committed upon a person of another 
class, an indictment for the offence may be maintained, though it do not 
specify to which of the classes, the injured person belongs. 

Upon a conviction on such an indictment, the milder punishment only will be 
awarded. 

INDICTMENT for an assault upon one Joanna Roberts, with 
intent, her the said Joanna Roberts feloniously to ravish and 
carnally know by force and against her will. 

The defendant moved the court to quash the indictment, 
because it does not set forth whether said Joanna was of the 
age of ten years, or under that age. The motion was refused, 
and the defendant filed exceptions. 

The defendant also moved in arrest of judgment. 

Morrill, for the defendant. 
It was essential to allege in the indictment what was the 

age of Joanna. If under ten years, the punishment must be
in the State's prison; if over that age, it may be in the State's 
prison or in the county jail. It cannot, therefore, be known 
what punishment to inflict. 

Vose, County Attorney, for the State. 

WELLS, .T., orally. -The offence may have been one, to 

which tM greater of the penalties mentioned by the counsel 
should attach ; and it may have been one to which the less 
penalty should attach. 

Of one or of the other, the defendant is guilty. He can
not complain of a decision which should hold him for the 
minor offence, and of that offence he is adjudged guilty. 

Exceptions overruled. 
The argument in support of the motion in arrest, is, that 

Joanna Roberts is not alleged to be a female. But the name is 
that of a female, and in the indictment she is twice spoken of 
as a female, by the use of the feminine pronoun. 

Motion overruled. 
YoL. xxxn. 7 4. 
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FRANKLIN BANK versus LAWRENCE o/ al. 

An action upon a negotiated note cannot be brought in the name of a person 
having no interest in it, except by his consent. 

AssuMPSIT upon a negotiable note against the makers. It 
was indorsed to the bank by the payees, who had :mbse
quently settled it with the bank by their draft on W. & H. 
Stevens. 

There was no proof that the bank had authorized or as
sented to the bringing of this suit. A nonsuit was directed, 
which is to be stricken off if improperly ordered. 

Danforth and Woods, for the plaintiffs. 
By the production of the note, the plaintiffs are to be con

sidered rightfully in court. 
The bank has an interest in the note. The draft was not 

necessarily a payment. The presumption is, that the bank is 
still the holder, and prosecuting for those concerned, the 
money when collected to be applied to the draft, or otherwise 
for their benefit. 

The suit is maintainable without any interest in the bank. 
Beekman v. Wilson, 9 Mete. 436; Southard v. Wilson, 29 
Maine, 56; Vancleef v. Therasson, 3 Pick. 12; Watkins 
v. Hill, 8 Pick. 522; Brigham v. Marean, 7 Pick. 42; 
Rogers v. Burkee, 10 Johns. 400; I-Iarriman v, Hill, 14 
Maine, 127. 

It is not necessary to prove the consent of the bank. :Thorn
ton v. Moody o/ al. 11 Maine, 253; Fairfield v. Adams: 16 
Pick. 381. 

Even if the note had been paid, its negotiability would not 
have been destroyed, and there is nothing in the case to rebut 
the presumption, that it has a second time been transferred to 
the bank. Guild v. Eager, 17 Mass. 615; Eaton v. Carey, 
10 Pick. 211. 

If the action should be maiutained, the defendants have no 
reason to complain, as there is no pretence that they have 
paid the note, or will suffer any damage. 
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North, for the defendants. 

WELLs, J., orally. -The plaintiffs have no interest in the 
note, nor have they consented that the suit should be brought 
in their name. It cannot, therefore, be sustained. 'l'he pro
perty in the note became the indorsers', as soon as they had 
settled it at the bank. With the consent of the bank, it might 
have been sued in the present form; but not without that 
consent. Bradford v. Buckman, 3 Fairf. 15. Otherwise a 
party might be made a litigant, and subjected to cost, without 
any interest in the subject, or even any notice of it. 

Nonsuit confirmed. 

FLETCHER v. GUSHEE, 

A negotiable note in the hands of an indorsee, "to whom it came before the 
pay-day, for a valuable consideration, without notice that the maker had any ob
jection to the payment of it," is good against the maker, although it was 
obtained from the payee and put into circulation by fra1Jd, 

AssuMPSIT by the indorsee against the maker of a nego
tiable note payable at four months. The case states, that "it 
came to the hands of the plaintiff before the pay-day, for a 
valuable consideration, without notice, that the maker had any 
objection to the payment of it." 

The defendant offered to prove, that it was an accommo
dation note, for which he received no value, and that it was 
obtained from the payee and put into circulation by fraud. 

The trial was before HowARn, J., who rejected the evi
dence. The case was then taken from the jury and sub
mitted to the court, upon an agreement that, if the offered 
evidence was rightfully rejected, the defendant should be de
faulted ; otherwise the action to stand for trial. 

Bachelder, for the plaintiff. 

Whitmore, for the defendant. 

As the note was obtained from the payee and put into cir
culation by fraud, the want of consideration is a defence open 
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to the defendant, unless the plaintiff, taking the onus upon 
himself, shows, that it came to him in the regular course of 
business, and that it came to him without knowledge of the 
fraud. 

Neither of these facts has he even attempted to show. Al
drich v. Warren, 16 Maine, 465; Munroe v. Coop~r, 5 Pick. 
412. 

How ARD, J., orally. -The plaintiff was the bona fide 
holder, for value, and before the maturity of the note. The 
evidence was, therefore, rightfully rejected. 

Defendant defaulted. 
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SOMERSET, 1850.-TARBELL, petitioner, ex parle. 

If a husband or wife, from whom the other party has procured a divorce, 
would seek relief from the disabilities imposed by the statute upon the de
cree of such a divorce, the application must be returnable in the county in 
which the applicant resides. 

THE Court, by SHEPLEY, C. J., orally. -The petitioner formerly 
lived with his wife in this county, where she has resided ever since. His 
residence is now in another county. She here sought and obtained a 
divorce from him for the cause of desertion. This p1ocess has been 
served upon her, and it is not unsuitable that she should have notice 
of the proceeding. It is not strictly a libel for a divorce, because he 
no longer has a wife. It is to be considered rather as an application 
to be relieved from the disability imposed upon him by the statute 
upon her procurement of the divorce. But her rights are not to be 
affected by the result. It is indeed a matter in which the community 
have an interest, so far as the cause of morality may be involved. 
Still it is an ex parte proceeding. It is authorized by the statute re
lating to marriage and divorce. Proceedings under that Act are to be 
brought in the county in which one of the parties lives. He being 
the only party, the process can rightfully be returnable only in the 
county where he resides. Petition dismissed. 

LEVI J. MERRICK, petitioner for review, versus Jos!AH FARWELL. 

THE petition sets forth the following facts : -
The petitioner was surety to one Moore, since deceased, in a recog

nizance to prosecute exceptions from the District Court. 
The exceptions were entered and overruled, and the cost arising 

subsequent to filing the exceptions was taxed against the petitioner. 
He tendered the cost to Farwell's attorney, who refused to receive it, 
but brought an action on the recognizance into the District Court, 
where tbe money, which had been tendered, was seasonably lodged 
with the clerk. 

The parties there agreed and signed a statement of facts. The 
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District Court decided against the recognizors, and awarded the pen
alty $200 with costs. From that decision they appealed, the oppos
ing attorney waiving sureties. The appeal was entered in this court, 
and afterwards dismissed on motion, because, through accident, the 
petitioner had omitted to file the recognizance entered into on the ap
peal. Thereupon judgment in the District Court was made up accord
ing to its original adjudication. The petitioner prays for a review, 
relying that the tender that he had made was a legal defence. 

Review granted. 

NoTE, - This petition was entered in this court, May Term 1850, 
in this county. The notice to Farwell of this petition was ordered at 
the Oct. Term of the court 1849, sitting in the county of Kennebec. 

A DEFENDANT, in order to obtain a continuance, offered to prove an 
oral agreement made between herself and the plaintiff's counsel, as 
to an admission of defendant's title. 

PER CuRIAM. - For no purpose whatever, not even to obtain a ·mo
ment's delay, could evidence be received of such an agreement, un
less it be in writing. 

Honns, in review, versus BuRNS. 

DEARBORN, of New Hampshire, for the plaintiff in review, offered 
a deposition, purporting to have been taken in New Hampshire, be
fore one Perley, as a justice of the peace. 

There was no evidence of the qualification of Perley, as a justice 
of the peace or otherwise, to take depositions, though it was proved 
that he actually took this one. 

For that reason, Abbott, in behalf of the defendant, objected to the 
deposition, and the court rejected it. Action continued. 

PENOBSCOT. - RosAMOND Russ versus PERLEY A. Dow. 

SLANDER. -A verdict for plaintiff was rendered last term. The 
action was then continued on motion for a new trial. That motion 
is now withdrawn. 

Briggs, who was of counsel for the plaintiff, now appears, as 
amicus curiae, and suggests the death of the plaintiff, and the pro
priety of entering a judgment nunc pro tune. He suggests too, that 
actions of slander do not survive, and cites 6 Green!. 427; 16 Pick. 
170 ; 7 Mass. 373. 
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WF.LLS, J., orally. -The case, 16 Pick. 171, is in harmony with 
the practice, and establishes the right to allow the motion before us. 

Judgment to be made up as of last term. 

w ADLEIGH versus FOWLES. 

WHERE an officer has permitted goods, which he has attached, to 
go back to the debtor's possession, upon a receipt given therefor ; the 
amount he is entitled to recover of the receiptors, is not to exceed 
the amount for which he is liable to the creditor. 

IN a petition by a defendant for a new trial, ( supersederis of execu
tion having been ordered,) if it be found that judgment had been taken 
for too large a sum, the court will order the execution to be canceled, 
the action to be brought forward, and judgment entered for the just 
amount. 

BABCOCK o/ al. versus TRACEY. 

AT the term next after that, at which au action was entered in fa. 
vor of a plaintiff, who resided out of the State when the suit was com
menced, it is too late for a motion to dismiss the suit for want of an 
indorscr to the writ. 

ln the suit versus PAGE & ELLIOT, trustee. 

PAGE and Moore were co-partners. Moore died. Page declined to 
administer. Elliot was then appointed administrator. The. plaintiff 
brought this action against Page, and cited Elliot as trustee of Page. 

Hobbs, for plaintiff, suggests that Elliot had compromised certain 
claims against the estate, and procured them to be discharged on pay
in~ a part only of their amounts, and had, nevertheless, charged the 
full amounts in his account rendered to the Probate Court. 

Hobbs had propounded to the trustee the interrogatory, whether he 
had in fact paid to the widow of Moore the sum of one thousand dol
lars, as he had charged in his administration-account, and the trustee 
had refused to answer it. Hobbs then moved the court to order the 
answer to be made. 
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SHEPLEY, C. J., inquired if the object of the trustee suit was to 
withdraw the settlement of Moore's estate from the Probate Court. 

WELLS, J., expressed the opinion that the trustee, in judging wheth
er to answer or not, must act at his peril. 

The court declined to pass any order on the subject. 

BABCOCK f al. versus FowLES. 

On exceptions submitted without argument. - Plaintiffs were al
lowed to amend their writ, by striking out the averment that they 
were partners in. trade. 

LARRABEE versus DUDLEY. 

Tms action, which was upon a mortgage of real estate, was sub
mitted to referees, with power to do, in the case, what they might think 
should be right; each party reserving the right to offer testimony, as 
to usurious interest, which the defendant alleged to have been secured 
in the mortgage-note. 

The referees awarded the conditional judgment, fixing the sum to 
be paid by the defendant to entitle him to redeem. 

The tenant objected to the acceptance of the award, because, in 
fixing the said amount, the referees had allowed the demandant more 
than $500, extra and usurious interest, and to prove that fact, he of
fered one of the referees as a witness. 

The comt excluded the evidence. Report accepted. 

WASHINGTON, 1850. - IvoRY HuRD versus CHARLES STOCKWELL. 

A NOTE was given payable in one year, partly in boots and shoes, 
and partly in boarding and horse keeping, the proportions not being 
specified. Neither the defondant nor the plaintiff gave notice of any 
election as to the mode of payment. After about four years the 
plaintiff sent an agent for the pay, who offered to receive the whole 
amount in boots and shoes. The defendant refused to pay in that 
way, and claimed to pay a part in boarding and horse keeping. 
Whereupon the plaintiff brought this action upon the note. Held, that 
it was not maintainable. 

Granger f Dyer, for plaintiff. 
B. Bradlury, for defendant. 
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WALDO, 185O.-NEWHALL versus AuR o/ al. 

Tms was a motion by the defendant for a new trial. 
When the case was coming on for argument, the counsel for de

fendant said that, through inadvertence, he had not filed his report of 
the evidence, supposing he had done so until a few days before the 
court. The plaintiff objected to any further proceeding upon the mo
tion. But the court ruled, that under this state of facts, defendants 
should not be deprived of their motion, and that if the report offered 
was not satisfactory to the other side, an opportunity might be had to 
make up the case, 

The parties then agreed it should be argued in writing. 
Dickerson, for plaintiff. 
Kelley, for defendant. 

INHABITANTS OF SWANVILLE versus INHABITANTS OF WASHINGTON. 

TENNEY, J., orally. -This is an action brought by the plaintiffs to 
reimburse the expenses by them incurred in the support of a pauper, 
alleged to belong to the town of Washington. It was tried several 
terms ago ; when a verdict was returned for plaintiffs, and a motion 
was made to set it aside as against evidence. 

It appears from the testimony, upon the trial, that the person, al
leged to be a pauper, had a settlement in Washington in the home of 
her father, and as one of the members· of his family. The family 
subsequently moved into the town of Swanville, and there is no dis
pute that the supposed pauper lived there long enough to gain a resi
dence, unless it was defeated by receiving supplies as a pauper with
in five years from the time such residence commenced. 

The evidence relied upon to show that supplies had been furnished 
within the five years, came from one of the overseers of Swanville. 
This overseer, without calling upon the supposed pauper, directed her 
brother to supply her wants upon the credit of the town. After no
tice was. given to defendants, one of their overseers came up and 
agreed to settle. It did not appear that either of the parties hf¾d paid 
for any supplies. But it is not every omission of evidence that will 
give a party a new trial. It would be dangerous to establish such a 
principle, and it is not on that ground that we place our decision. 
There was nothing in the evidence, to show that the overseers of 
Swanville acted in concert, or had authority to furnish any supplies. 
The person who knew the most about the condition of the supposed 
pauper, died before the trial. The plaintiffs introduced ~everal wit
nesses upon this branch of the case, and among them, the father, who 
testified that the care of the supposed pauper was with him, and he 
knew nothing of any supplies. He was confirmed by evidence from 
the other side. There was no direct evidence that the individual 
stood in need of immediate relief, but circumstances of poverty were 
shown, and that she had an illegitimate child. From the view of alt 

VoL. xxxu. 75 
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the testimony, the court cannot doubt that it greatly preponderated in 
favor of the defendants, and that it must have been through some mis
apprehension of the jury, that the verdict was returned for the plain
tiffs. The case must therefore be sent to another jury. 

Verdict set aside and new trial granted. 

JosEPH P. HARDY versus Ai10s SroULE o/ al. 

Verdict for plaintiff for $1,00. CoNsPIRACY. 
Motion by plaintiff to set aside verdict as against evidence and the 

weight of evidence. 
Also because of improper intimacy between the foreman of the 

jury and one of the defendants, they having :odged in the same room 
while the cause was on trial. 

The hearing of any argument on the two first points was objected to 
by defendants' counsel, because the evidence was not reported in full. 

TENNEY, J., orally. -The report does not purport to present all 
·the evidence. The defendants therefore were not obliged to offer a 
,counter report. The objection that the verdict was against evidence 
and the weight of evidence cannot be considered. 

:It also appeared that during the deliberations of the jury, the fore• 
man sent for and obtained a copy of the Revised Statutes, without 
the knowledge of the Court. 

llierrill, for the plaintiff. 
I. The jury are not competent to construe the law for them

selves; they are bound to take the law from the court; the obtain
ing of the statutes was therefore wrong. 1 Pick. 337; 5 Pick. 296 ; 
5 Pick. 3'02. 

2. The foreman and one of the defendants roomed together while 
the cause was on trial, which is a sufficient reason for setting aside 
the verdict. The least intermeddling with the jury is held sufficient. 
13 Mass. 218; 12 Pick. 496. 

3. The chal1enge of the foreman by defendants' counsel shows a 
preconcerted plan to obtain undue advantages in the trial. The chal
lenge,·ihough made by the counsel, must have been at the instigation 
of defendants. Had there not have been an unlawful purpose, the 
foreman would have disclosed their situation at the hotel. Had that 
been done, he would nndoubtedly have been set aside. 

In 17 Mass. 303, a rule is laid down applicable to this ease. There 
1he juror only rode home with the prevailing party once ; here the 
intimacy was continued for successive nights. 

Considering that nominal damages only were assessed, we are 
authorized to believe that the sending for the statutes was design
ed to affect the costs, and if a verdict is framed for that purpose, it 
will be set aside. 1 Pick. 547. 

There was no testimony which placed the damages so low as $20. 
The foreman pretended to the jury that the costs were all that was 
pending in the case, and they were tricked into this verdict, they 
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supposing it would carry full costs. All this arose from the im-
proper admission of the Revised Statutes into the jury room. 

I also refer the court to sect. 76 of chap. 115, of R. S. to show 
that all improper influences are to be kept from the jury. And, if it 
has been decided that riding together is a sufficient cause to set aside 
the verdict, then surely the sleeping in the same room, night after 
night, falls within the same reason and ought to have a like effect. 

Dickerson, for defendant, maintained that, where the alleged mis
conduct has not affected the verdict, mere irregularity will not set 
it aside. 17 Mass. 306; 20 Maine, 493; 6 Maine, 309; 6 Maine, 
140. 

The fact that the prevailing party rode home with a juror was 
held not to be sufficient, but when supplies were gratuitously furnish
ed by a friend it was enough. 

But a verdict will be sustained though the jury are tampered with, 
unless the party is in fault. Bishop v. Williamson, 8 Green!. 162. 

The admission of the Rev. Stat. into the jury room, if improper 
in itself, cannot now be considered, as it is not made one of the 
grounds of the motion. 27 Maine, 370. 

As to the rooming together ; - this was not by the procurement of 
the party or juror, but by the landlord. The evidence is, that there 
was no conversation between them, and it was necessary for them 
to lodge in this manner, or find no lodging any where. 

Ruggles, for the same, said, that corruption had been charged be
tween the foreman and the party, and likewise the foreman and coun
sel. It is assumed by the counsel on the other side, and is explained 
as constructive corruption, because the party and juror are corrupt, 
therefore the counsel are likewise. It ought to be a sufficient answer 
to all this, that it rests wholly in the statement of plaintiff's counsel, 
and not one particle of evidence to support it. 

As to the intimacy of the foreman and defendant, alleged by the 
counsel, the evidence adduced actually disproves it. 

It is argued that the statutes were sent for to affect the costs. This 
too is wholly gratuitous. The jury had a right to read the statutes, 
they ought to have known what was in them before they came to 
court. But this was not done by the knowledge or consent of the 
party ; if it was an irregularity no injury has been done. It has 
even been held, that when a juryman received pay as a witness as 
well as a juryman, it was not sufficient cause to disturb the verdict. 

Again, as to the challenge of the foreman, it was done when the 
writ was about to be read ; he was questioned as to the feeling be
tween the parties. Before the counsel should complain, he should 
himself have put the question to tho juror. Having neglected so to do, 
he cannot afterwards bring it up. Such are the authorities. 

I have groat respect for the veracity of plaintiff's counsel, and he 
has stated what he could prove of improper management in the jury 
room, if allowed to go into it; but I must be allowed to say, that I 
do not believe he could make any such proof. 

The opinion of the court was delivered orally by 
,VELLs, J. -A motion is made to set aside the verdict for sev-
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era! reasons. The principal one, and that mainly relied upon, is, 
that the foreman of the jury, who tried this cause, lodged in the same 
room with the defendant, during the progress of the trial. Questions 
as to the intercourse of jurors and parties are frequently brought before 
the court. In Southwick v. Hilton, the party rode home with the 
juror, and it was held not to be a sufficient cause for setting aside the 
verdict. 

The mere fact of intercourse has never been deemed sufficient. 
Situated as we are, during the trials of causes, boarding promiscuous
ly, as jurors and parties inevitably do, it is impossible to interdict all 
intercourse whatever, however much we may regret it. The ground 
of the complaint here was not brought about by either the party or 
juror, and there is no evidence, either direct or inferential, which au
thorizes the belief that the jury were influenced in any way by the 
causes presented in this motion. It also appears in this case by the 
testimony, that a copy of the Revised Statutes was sent for and ob
tained by the foreman, without leave of the court. Now, without de
ciding whether such a proceeding is proper or not, it is a sufficient 
answer, that this is not one of the causes assigned in the motion; and 
that, even if it had been assigned, it is a proceeding with which the 
party is not connected. If an irregularity, it might well be considered 
of insufficient importance to disturb the verdict. 

Motion overruled, and judgment on the verdict. 

CUMBERLAND, 1851. - SKOLFlELD, appellant. 

THE case, as stated by W. P. Fessenden, for the appellant, was, 
that the appellant was appointed guardian to some minor children, 
whose father had deceased. He was a tenant in common with them, 
of a farm, and he duly inventoried their interest in it. 

After twenty years from the time of his appointment, he was cited 
before the Judge of Probate to settle a guardianship account. Heap
peared !ind represented that he and the family of the minors had re
sided on the same farm and in the same house ; that he had for twen
ty years and more furnished supplies to them as they needed ; but 
had kept no account, and could render none. 

The counsel then inquired of the court, as a matter of practice, 
whether the statement on oath of the guardian, that he had kept no 
account, and that he had furnished the supplies, is, prima facie, to be 
received as true, or whether it must be proved by other testimony. 

SHEPLEY, C. J., orally. - It is the duty of a guardian to keep an 
account, and when supported by his oath, it is prima facie evidence. 
But if he have kept no account he is in fault, and his liability is for 
the actual damage, to be ascertained by the proofs which may be in
troduced. On the question of the damage, his oath is not to be re
ceived as evidence. 
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PARSONS 4- ux., appellants, versus PLUMMER. 

CAsE, as stated by S. Fessenden, for the appellants. 
A child, a little girl of eight or more years of age, was living with 

her mother. Without any·notice to the mother, the Judge of Probate 
appointed a guardian to the child, and the guardian took the child, 
and carried her into the country. From that decree of the Judge of 
Probate, there was no appeal ; but an npplication was made to him to 
discharge the guardian. That application was rejected, and to that 
rejection this appeal is taken. 

Though the statute does not expressly require notice to the mother 
in such a case, yet every principle of legal administration demands 
it. Otherwise, whose child can be safe ? We contend that, without 
such notice, the Judge of Probate had no jurisdiction, and that his do
ings were merely void. We therefore ask that the guardian be dis
charged, and we present the claim as a matter strictissimi juris. 

Case, as stated by Barnes, for the respondent. 
Though perfectly willing the merits should be investigated, yet, for 

the present, we must interpose a dilatory plea. · 
Within the time allowed for an appeal from the decree appointing 

the guardian, that decree was known to the plaintiffs. They how
ever took no appeal, but sued a replevin of the person, and took the 
child away. That replevin suit was abandoned, and we got the child 
back upon a writ of habeas corpus. Our plea will be that the plain
tiffs were estopped, because, after knowing the condition of the 
case, they interposed no appeal, though there was sufficient time for 
one. 

THE CouRT thereupon appointed a commissioner to take the 
evidence. 

RoGERs versus LIBBEY. 

Tms case was transferred from the District Court, upon a report of 
the Judge, for a decision by this court. The report presented the ev
idence, both oral and documentary, and then stated that the parties, 
each claiming that, upon the evidence, the law was in his favor, had 
agreed that the action should be reported into this court for a legal 
decision, and that the judgment should be rendered for the party, 
whom the court might adjudge to be entitled to it. 

BY THE CouRT. - We must decline to adjudicate upon the tes
timony. It was not the design of the statute, (under which this case 
purports to be brought here,) that research into a case should be made 
by this court to discover how many and what legal points might be 
elicited. The questions to be passed upon here, are to be raised in 
the District Court. They are then to be severally and distinctly 
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stated, as questions of law for adjudication here. But in this case, 
none such are presented, and therefore none can be decided. 

By agreement of parties the case was then continued, with a view 
to have the intended questions reported. 

LINCOLN, 1851.- LAW versus PAYSON. 

AT the opening of the argument by the defendant's counsel, one of 
the Rules of Practice was adverted to, as follows, by 

SHEPLEY, C. J. -The Rule, established by the court and in force 
for several years past, requires either that the argument of counsel be 
presented in writing, or that, previously to entering upon it, there 
be furnished to each member of the court and to the Reporter a brief, 
exhibiting the legal points and authorities relied upon. This is a use
ful Rule, and a strict observance of it is required. 

In this case, such briefs not having been furnished, we presume a 
written argument is intended. 

KENNEBEC, 1851. -TIBBETTS f ux. versus W1LLIA111s. 

WRIT OF ENTRY. 
The case was argued to the jury, and the Judge concluded his in

struction to them at the close of the forenoon session. They were 
then permitted to separate, by consent of parties. On opening the 
court in the afternoon, the plaintiff requested the Judge to give some 
further specified instructions to the jury. The defendant objected to 
such a course, and the instructions were not given. 

The verdict was for the defendant, and the plaintiff excepted to 
the Judge's omission to give the proposed instructions. 

May, for the plaintiff. 
The requested instructions were pertinent and correct. Suppose 

the jury had come into court, disagreed ; it would be the duty of the 
court, on request, to give such instructions. This position is too plain 
for argument. 

SHEPLEY, C. J. - We can hardly admit that it is so plain. No 
doubt the Judge might give new instructions, and they might be ex
cepted to; but it is not quite so certain that counsel might interpose 
new requests, which might open new discussions, arguments and 
replies. 

Evans, for the defendant. 

Bv THE CouRT. -The charge to the jnry was closed. If new 
instructions, at that stage, were allowable, it was merely in the discre-
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tion of the court to give them. Exceptions do not lie to the ex
ercise of a power, merely discretionary. 

Exceptions overruled. 

OXFORD, 1851.-TENNEY versus FROST, 

THE defendants, in the District Court, filed exceptions to the 
Judge's refusal to take off the default. 

SHEPLEY, C. J., orally. -To the exercise of a mere judicial dis
cretion, exceptions do not lie. The action is dismissed, because im
properly brought to this court. 

Costs for the plaintiff. 

THE STATE versus FULLER, 

THE defendant was convicted under R. S., chap. 167, sect. 10, for 
attempting to commit a crime, in the execution of which he was in
terrupted and prevented. Evidence of his acts was introduced. 

His counsel contended that the defendant was not amenable, if the 
acts proved were not of themselves a part of the act which constitut
ed the principal crime, but were merely preliminary to that act. 

The CouRT held that the statute provision may apply to acts by 
which the crime is attempted to be committed, although those acts 
might not have proceeded, previous to the interruption, so far as to 
constitute a part commission of the principal crime itself. 

lYlay, for defendant. 
Tallman, Attorney General, for the State. 

SO:VIERSET, 1851. 

MOTION to set aside a verdict rendered in this court, for the alleged 
reason, that a copy of thfil verdict rendered in the District Court in 
the same case, " by some means, without the knowledge of the peti
tioner, got into the jury room, at the time the jury retired, or while 
they were deliberating upon their verdict." 

HutcMnson, for the petitioner. 
Abbott, contra. 

TENNEY, J., orally. - In appealed cases, it is proper, that the 
papers, coming up from the District Court, should be laid before the 
jury here. 
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We do not say the papers must necessarily include a copy of the 
..-erdict. But the insertion of it cannot be an impropriety. The copy 
of the verdict is not, therefore, of the class of papers, sometimes 
found in a jury room, having no connection with the case, though 
capable to create a bias. The jury could not suppose it ought to 
have any influence with them. It does not appear that it found its 
way to the jury room, through any improper means or motives. If 
done by mistake, as it may have been, it was not such an irregularity 
as should disturb the verdict. Motion overruled. 

STANLEY versus DAVIS o/ al. 

REPORT from the District Court. 
DEBT on bond, with general issue pleaded. The writ was dated of 

a Lord's day. The defendants filed a written motion that the writ be 
quashed, because it appeared to have been issued on the Lord's day, 
but they did not allege or offer to prove that it was made between the 
hours of midnight preceding and the sunsetting of that day. The 
motion was overruled. The parties then submitted the case to be re
ported to the Supreme Judicial Court, upon the stipulation that if said 
overruling was erroneous, the plaintiff shall have permission to prove 
that, in fact, the writ was made, not on the Lord's day, but upon some 
other day within eighteen months from the date of the bond ; and 
that if, upon the foregoing facts and such others as may be proved by 
the p1aintiff under said reserved permission, the court shall adjudge 
that the action is maintainable, the defendants shall be defaulted, oth
erwise a nonsuit shall be entered. 

fly THE COURT, -This matter is brought irregularly into this 
court. The report presents no "legal questions" for adjudication. 
The agreement of the parties contemplates, that in a certain contin
gency, additional evidence may be offered. In what court shall it be 
heard ? The report presents no legal question for adjudication. The 
case is brought irregularly into this court, and must be 

Dismissed. 

STARRETT versus DUNLAP. 

PETITION by the plaintiff for a review. 

SHEPLEY, C. J., orally. -The plaintiff, at a former term of the 
court, had consented to a nonsuit. It now appears by the evidence, 
that that consent was obtained by false testimony, or at least by 
false representations on the part of the defendant. Such a consent, 
when pro::ured by such means, furnishes no insuperable obstacle to 
the granting of a review. Review granted. 
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ABATEMENT. 

See PLEADING, 14. 

ACCESSION. 

1. A right of property by accession may occur, when materials, belonging to 
several persons, are united, by labor, into a single article. 

Pulcifer v. Page, 404. 

2 .. The ownership of an article, so formed, is in the party, (if such there be,) 
to whom the principal part of the materials belonged. Ib. 

ACCOUNT BOOK. 

See EVIDENCE, 10. BooK AccouNT, 

ACTION. 

1. An action at law cannot be sustained upon an award of referees, made un
der a submission of the parties, in the form prescribed in R. S. c. 138, § 2. 

Sargent v. Inhabitants of Hampden, 78, 

2. The remedy is only by pursuing the course, specified in the submission it-
~ . A 

3. An action brought by one co-surety to recover against another a contribu
tion for money, paid after the defendant's discharge in bankruptcy, is not 
barred by that discharge, although the original obligation, on which they 
were co-Bureties, was payable before the defendant petitioned to be decreed 
a bankrupt, Dole v. Warren, 94. 

4. The defendant's exposure to become indebted to the plaintijf was so contin
gent and uncertain, that it could not have been proved in the court of 
bankruptcy as a claim against the bankrupt's estate. lb. 

5. Where, in a suit upon such an obligation, the obligee struck out the name of 
one of the defendant co-sureties, upon a suggestion being made of his bank
ruptcy, and recovered judgment against the principal and another co-surety,, 
the former co-surety is not relieved from contribution, by the obligee's 
omission further to prosecute the suit against him. lb, 

VoL. xxxn. 76 
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6. Trespass, quare dausum fregit, may be maintained by the owner of land, for 
an injury done to the freehold, though the land be in the occupation of his 
tenant at will. Da11is v. Nash, 411. 

7. A person, who, without authority, prosecutes a groundless action in the 
name of another, is liable to the defendant in such action, for the expenses 
and damages to which he has thereby been subjected, beyond the amount of 
th(taxed cost. J.:wulton v. Lowe, 466. 

8. An omission by such defendant, to call, in court, for the authority to com
mence such a suit, is not a waiver of his right to recover against the person 
who wrongfully commenced it. Ib. 

ADMINISTRATOR. 

See ExECUTORS AND ADMINISTRATORS. 

ADMISSION. 

See EsTOPPEL, 2. 

AGENT. 

1. The authority of an agent to transfer a note by indorsement, may be created 
verbally, whether the principal be an individual or a corporation. 

Trundy v. Farrar, 225. 

2. Such authority may be inferred from facts and circumstances, connected with 
the transaction. JIJ. 

3. If an agent for selling goods, with authority to take money only, shall sell 
his own goods and those of his principal, in one and the same sale, receiv
ing payment in money and in other sorts of property, his principal is bound 
by the sale, provided the money received amounted to the value of his 
goods. Moore v. Tlwmpso-n, 4n. 

4. The money, or enough of it to pay for the goods of the principal, is consider-
ed to have been received for him. Ib. 

5. This results, (in the absenoc of controlling proof,) from the presumption, 
that an agent conducts faithfully. Ib. 

6. Though an agent, having authority to sell the goods of his principal, should, 
when fraudulently selling his own goo-ls, for the purpose of defrauding his 
creditors, sell in his own name with them, the goods of his principal, such 
fraud could give to the principal no authority to rescind the sale. Ib. 

AMENDMENT. 

Plaintiffs may amend their writ by striking out the averment that they were 
partners in trade. Babcock v. Fowles, 592. 

APPEAL. 

1. ~ prosecution for unlawfully selling spirituous liquor may be by civil ac-
tion, or by complaint in criminal form. Ricker, petitioner, 37. 
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2. In case of a conviction of such offence, it is not necessary that the justice 
wait forty-eight hours to give opportunity of appeal. It may be made 
after commitment. lb. 

3. An action, originating in a justice's court, cannot be brought to this court, 
by appeal from a judgment of the District Court, on a demurrer in law, or 
upon an agreed statement of facts. The remedy is by exceptions. 

Eiiglisk v., Sprague, 243. 

4. No appeal to this court, from a judgment of the District Court, upon an 
3ireed statement of facts, can be sustained, in an action originating before 
a justice of the peace. Giles v. Vige,·eaux, 565. 

APPROPRIATION OF PAYMENTS. 

1. Where insurance against fire has been effected upon mortgaged real estate, 
and the mortgagee has received the insurance money for loss occasioned by 
fire, he is to account for it, in the same manner as for rents and profits. 

Larrabee v. Lumbert, 97. 

2. If several notes, payable at d:fferent times, were secured by the mortgage, 
and have become overdue, such insurance money is to be appropriated first 
to the payment of interest on all the notes, and the surplus is to be applied, 
so far as it will go, to the payment of the principal of the notes, in the order 
of their respective pay-days. lb. 

AQUATIC RIGHTS. 

I. All tbe citizens of a country have, by tke eomrMn law, an inberent right in 
common to navigate its navigable waters. Moor v. Veazie, 343. 

2. That right is not limited to tide waters, but extends also to navigable fresh-
·water rivers and lakes. lb. 

3. Of this right the citizens or subjects cannot be deprived, even by tbe govern-
ment itself. lb. 

4. The common law accorded to tbe sovereign power the " care, supervision 
and protection" of this common right. lb. 

5. Upon the power whicb has this care. supervision and protection ofa common 
right, is the duty to regulate its use in such a manner, that it shall be safe 
and convenient. lb. 

6. This duty involves the right to remove impediments to that use. Jb. 

7. This State has the right to make improvements in its navigable rivers, for the 
more safe, convenient and useful enjoyment of the common right of navi-
gating them. lb. 

8. To render the common right more beneficial., the State may encourage new 
modes of navigation, and for that purpose may grant an exclusive use, (for 
a term of years,) of the waters in the new mode, as a compensation for the 
skill, expense and risk required for its introduction. lb. 

ARBITRATION AND A WARD. 

1. On motion to reject an award of referees, the affidavit of the party is not 
evidence, that he was fraudulently induced to enter into the submission. 

Smith v. Smith, 23. 
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2. It is not essential to the validity of an award, that it should contain a state-
ment of the referees' fees. lb. 

3. An action at law cannot be sustained upon an award of referees, made un
der a submission of the parties, in the form prescribed in R. S. c. 138, § 2. 
The remedy is only by pursuing the course, specified in the submission 
itself. Sargent v. Inhabitants of Hampden, 78, 

4. An award of referees upon a parole submission is of no binding effect against 
a party, if he had no notice of the time or place of their meeting or of the 
decision which they made. Cobb v. Wood, 455. 

5. Even that party, when sued for the cause of action which had been so sub
mitted to such referees, cannot avail himself of such an award, as to the 
amount of damages. lb. 

6. An award, made by referees, without notice to one of the parties, of their 
meeting to examine into the subject-matter referred, is not binding upon 
such party. :McKinney v. Page, 513. 

ASSIGNMENT. 

1. The assignment of a mere expectation of earnmg money, if there be no con
tract on which to found the expectation, is of no effect. 

Farnsworth v. Jackson, 419. 

2. I!ut such an assignment may be made valid by a ratification of it, after the 
money has been earned. lb. 

ATTACHMENT. 

1. An attaching creditor is chargeable with notice in the same manner and 
with the same effect, as a subsequent purchaser. 

McLaughlin v. Shepherd, 143. 

2. The right of a mortgagee of land is not attachable or subject to a levy, as 
his property. Jb. 

3. It is not legally inconsistent that the same bailee should act to keep posses
sion, both for the attaching officer and for a purchaser under the owner. 

Wheeler v. Nichols, 233. 

4. In such a concurrent possession by the same bailee, the priority of legal 
rights would obtain. Ib. 

5. The owner of personal property, attached upon a writ against him, and actu
ally retained by the officer or his bailee, may transfer his interest therein 
either absolutely or in mortgage, subject to the attachment-lien. lb. 

o. Though a debt, for which property has been attached, may have been paid 
and the attachment thereby discharged, yet the attaching officer cannot be 
charged as a wrongdoer for retaining the possession, until satisfactory evi-
dence be given him, that the attachment has been vacated. Jb. 

7. If, by reason of an attachment of personal property, a purchaser of it from 
the debtor cannot receive an actual possession, a symbolical delivery of it 
will be sufficient. lb, 
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ATTORNEYS. 

1. A proprietor of lands who had sold certain lots, for which the pay was still 
due to him, and who had also contracted to sell some other lots, granted a 
power, authorizing his attorney" to collect and receive all sums of money 
due to him for said lands from purchasers, and to execute all such contracts 
as the sales may require." Held, that the power did not authorize the attor• 
ney to make new contracts for the sale of other lands. 

Calef v. Foster, 92. 

2. An attorney at law, has no authority, in virtue of his general employment, 
to discharge an execution in favor of his client, unless upon payment of its 
whole amount. Jewett v. Wadleigh, 110. 

3. Notwithstanding an engagement, made by an attorney with an execution 
debtor, to discharge the execution upon the payment of certain securities, 
which the debtor had lodged in his hands, amounting to a part only of the 
sum due on the execution, still the execution would not be discharged by 
the payment of the securities. Ib. 

4. Even after the payment of the amount "due on the securities, the creditor 
would be entitled to collect of the debtor upon the execution at least that 
portion of its amount, which was uncovered by the securities. lb. 

5. Where, upon such:an engagement, the execution debtor should contract to 
pay to the attorney the balance of the execution, uncovered by the securities, 
in case they were not punctually met at their respective pay-days, such a 
contract would be without consideration, and could not be enforced. lb. 

6. Solicitors, counselors and attorneys are not permitted to disclose, without 
the assent of their clients, any communication made to them in reference 
to their professional employment. McLellan v. Longfellow, 494. 

7. To entitle a client to this protection, it is not essential that he be apprized 
of it, or that he enjoin secresy. lb. 

8. This protection extends to all communications made with a view to obtain 
professional aid or advice. lb. 

AWARD. 

See ARBITRATION AND AWARD. 

BAILMENT. 

1. It is not legally inconsistent that the same bailee should act to keep posses
sion, both for the attaching officer and for a purchaser under the owner. 

Wheeler v. Nichols, 233. 

2. In such a concurrent possession by the same bailee, the priority of legal 
rights would obtain. lb. 

BANKRUPTCY. 

1. An action brought by one co-surety to recover against another a contribu
tion for money, paid after the defendant's discharge in bankruptcy, is not 
barred by that discharge, although the original obligation, on which they 
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were co-sureties, was payable before the defendant petitioned to be decreed a 
bankrupt. Dole v. Warren, 94. 

2. The defendant's exposure to become indebted to the plaintiff was so contin
gent and uncertain, that it could not have been proved in the court of bank-
ruptcy as a claim against the bankrupt's estate. lb. 

3. Of new promises by bankrupts, respecting debts discharged by the bank-
ruptcy. Patten v. Ellingwood, 163. 

4. The Act of this State, passed August 3, 1848, provides, that no action against 
a bankrupt, for a debt due prior to his bankruptcy, should be " brought and 
maintained upon any new promise, unless the same be in writing." 

Williams v. Robbins, 181. 

5. In such an action the defence of bankruptcy is defeated by an unconditional 
verbal promise to pay, made prior to that Act. lb. 

6. The purchaser of a bankrupt's land, at an authorized sale by the assignee, 
takes the land freed from any incumbrances thereon, made by the bankrupt, 
in fraud of creditors. Dwinel v. Perley, 197. 

7. Thus, if a mortgage of land be maae, in fraud of creditors, and the mortgager 
afterwards become bankrupt, the purchaser of the assignee's rights holds 
the fee, unincumbered by the mortgage. lb. 

8. The limitation in § 8, of the bankrupt law, applies to actions in the name of 
an assignee in bankruptcy, though brought wholly for the benefit of a third 
party. Pike v. Lowell, 245. 

9. A discharge in bankruptcy does not bar aJudgment, recovered after the de
fendant's application to be decreed a bankrupt, although it be founded upon a 
note, which might have been proved in bankruptcy. 

Pike v. McDonald, 418. 

BARGAIN AND SALE. 

See CONVEYANCE, 15, 16, 17, 18. 

BASTARDY. 

Where a mother has recovered judgment upon a previous adjudication, that 
the putative father of her illegitimate child should pay to-her a sum of 
money, she is entitled to have execution running against his body ; not
withstanding he may have been discharged, on taking the poor debtor's 
oath, from an imprisonment, which had been ordered upon his refusal to 
give bond for the performance of the original adjudication. 

McLaughlin v. Whitten, 21. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. In an action by the indorsee of a negotiable note, if the plaintiff allege the 
indorsement, he need not allege a promise to himself. By operation of law, 
the original promise was to him. lVare v. Webb, 41. 

2. Neither is it necessary to allege that the note was witnessed. lb. 

3. The exception, in favor of witnessed notes, in the statute of limitations, ap-
plies only to notes made payable in money. Dennett v. Goodwin, 44. 
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4. A witnessed note, made payable in money or in mechanic's work, is not 
within the exception, although the election whether to take the money or 
the work, was in the payee, Ib, 

5. Thus, one gave a witnessed note payable in one year in money, or on de
mand, if called for in blacksmith's work; Held, the limitation bar applies, 
although the payee, by not calling for the work and by bringing suit upon 
the note, elected to take the money. lb. 

6. If, upon a promissory note, a demand of payment was seasonably made on 
the maker, and the indorser afterwards promises to pay it, having full 
knowledge whether notice of the maker's default had or had not been 
given to him, the legal inference is, that the notice was duly given. 

McPhetres v. Halley's Executor, 72. 
7. Of the proofs, which might properly authorize a jury to find that the in-

dorser had such knowledge. Jb, 

8. In an action upon a promissory note, a receipt in full of all demands, giv
en by the plaintiff to the defendant, will, if uncontradicted or unexplained, 
defeat the action, Cunningham v. Batchelder, 316. 

!J, A person, who writes his name upon the back of a promissory note, may be 
held as a promisor jointly with the one who subscribes his name on the face 
of the note. Adams v. Hardy, 339. 

10. In a suit against the drawer of an order, a waiver of demand cannot be in
ferred from his subsequent admissions of notice to him that the order was 
unpaid, and that it ought to have been paid ; unless it be shown that he 
knew there had been no demand, Townsend v. Wells, 416. 

11. No action upon a promissory note can be maintained by an indorsee who 
took it, knowing it to have been obtained by fraud. 

Bryant v. Couillard, 520. 

12. The indorsee, in a suit agai.J;ist the maker, may prove that there was a mis-
take in the date of the note. Drake v. Rogers, 524. 

13. And this he may do, although by such proof the pay-day of the note would 
be extended, whereby to cut off a defence, which would be good in a suit 
brought by the payee. lb. 

14. An action upon a negotiated note cannot be maintained in the name of a 
person having no interest in it, except by his consent. 

Franklin Bank v. Lawrence, 586. 

15. A negotiable note in the hands of an indorsee, "to whom it came before the 
pay-day, Jo,· a valuable consideration, without notice that the maker had any ob
jection to the payment of it," is good against the maker, although it was 
obtained from the payee and put into circnlation by fra11d. 

Fletchei· v. Gushee, 587, 

See MARRIED WoMEN, 

BOND. 

1. A conveyance of land, and a bond, made at the same time, by the grantee, 
to re-convey upon the performance of conditions, constitute a mortgage. 

l.fcLaughlin v. Shepherd, 143. 
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2. An offer to perform the conditions defeats the conveyance. lb. 

3. Such a bond, though unrecorded, will be operative as against an attaching 
creditor of the grantor, who attached prior to the Revised Statutes, and 
who, at the time of the attachment, had notice, either express or implied, of 
such a bond. Ib. 

4. If a mortgage, (which was made to secure the performance of a bond,) be 
assigned, the mortgagee can maintain no action upon it, unless he have 
also some interest in the bond, for he could have no conditional judgment. 

Webb v. Flanders, 175. 

5.tA bond, given to two persons, is not rendered inoperative by the previous 
decease of one of them. Pettingill v. Patterson, 569. 

6. It is available to the survivor. lb. 

7. It is no defence to an action upon a bond, that the fulfilment of it is also 
charged upon real estate. lb. 

8. If an officer have served a replevin writ, the legal presumption is, that he 
complied with the law by taking a replevin bond, although his return do not 
expressly state that fact. Shorey v. Hussey, 579. 

BOOK ACCOUNT. 

1. When the plaintiff, in aid of his book account, testifies that the article in 
controversy was delivered, not to the defendant, but to another person for 
the defendant's use, the book is to be excluded, unless there also be other 
proof that such third person was in the agency of the defendant. 

Sope1· v. Veazie, 122. 

2. A book, kept by a surveyor of lumber, in which are entered the names of 
the buyer and of the seller, the quantity of lumber surveyed and the time 
when, if it be the only book kept by the surveyor, from which he draws off 
the charges for his services, is admissible, with his suppletory oath, in a 
suit by himself against the buyer for his fees as surveyor. 

Witherell v. Swan, 247. 

3. A book, to be admissible, must be the original entry and made at the time. 
Those facts must of necessity be proved by the oath of the party. The 
book must also be in his handwriting, and must show the amount of the 
claim. No particular form of a book is necessary. But it must appear to 
have been kept intelligibly, fairly and truthfully. Jh. 

4. When the plaintiff's book and oath have proved the charges, if the defend
ant would rely upon payment made, the burden is on him to prove it, either 
by cross-examination of the plaintiff or from other sources. lb. 

See EVIDENCE, 10. 

BOUNDARIES OF LAND. 

1. Of the construction of boundaries. Alden v. Noonen, 113. 

2. The north line of B. & D's land is 100 rods and 6 inches north from the 
public road. A levy was made of land, described to lie north of B & D's 
land, and commencing at a tree 85~ rods north from the road, and thence ex
tending northwardly 722 rods; thence east 14 rods; thence south 722 rods to 
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the :N". E. corner of B & D's land; thence west on their north line to said 
tree. The tree cannot be found. Ileld, that the south line of the levy is at 
B & D's north line. Ib. 

3. In determining the boundaries of land conveyed by deed, if any of the abut
tals or calls of the deed am found, they cannot be disregarded, although the 
others may not be found. Talbot Y, Copeland, 251. 

4. Those which are found, if not inconsistent with each other, are elements in 
t1m' rights of the parties, and cannot be departed from, to substitute the 
subordinate description, by courses and distances gi~ en in the deed, lb. 

,5. "Where, by the registered title, the divisional line of lands is described to 
be at a mark, a given distance from a monument, and the place of the 
mark is not identified, such given distance may be controlled by other evi-
dence as to the locality of the line. Jloulton v. Powers, 37 5. 

CERTIORARI. 

1. A certiorari is grantable only when it is shown that some injustice would be 
otherwise done. Rand v. Tobie, 450. 

2. ,vhen the County Commissioners, having located a highway upon a petition, 
close their proceedings upon such petition earlier than is by law allowed, a 
writ of certiorari will be granted. 1Vindkam, petit;oners, 452. 

COLLECTOR OF TAXES. 

See TAx, 8, 9. 

COMMERCE. 

l. The power, given to Congress, to regulate commerce with foreign nations and 
among the States, includes the power to regulate navigation with foreign na
tions and among the States, and extends both to salt and fresh waters, and 
beyond, as v."ell as within, the ebb and flow of tides. 

1lioor Y. T"eazie, 343. 

2. It is however restricted to such waters as can be employed in commerce be-
tween a State and foreign nations or some other State. lb. 

3. It d0es not extend to those waters within a State, from which a vessel cannot 
be navigated to a foreign port or to another State. Ib. 

4. The power given to Congress to regulate commerce with the Indian tribes 
does not include navigation with the Penobscot Indians, or, as it seems, with 
any of the Indian tribes whatever. lb. 

5. It is confined to that sort of trade, of which nayigation constitutes no part. 
lb. 

6. A coasting license, granted to a vessel, plying upon the interior waters, from 
which it could not reach another State or a foreign nation, is unauthorized 
and inoperative. lb. 

CO:MMISSIONERS OF INSOLVENCY. 

See INSOLVENCY. 

VoL. xxxu. 77 
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CONDITIONAL CONVEYANCE. 

1. A party, for whose benefit a condition subsequent is attached to a devise of 
real estate, being in possession, at the time of a breach, is presumed to hold 
for the purpose of enforcing the forfeiture. Andrews v. Senter, 394. 

2. Such party may waive the forfeiture. Ib. 

3, Acts, inconsistent with the claim of forfeiture, may sufficiently evidence such 
waiver. lb. 

See CoNVEYANCE, 12, 13, 14. 

CONDITIONAL ESTATES. 

See EsTATES ON CoNDITION, 

CONSTITUTIONAL LAW. 

1. The constitution of this State invests the Legislature with "full power to 
make and establish all reasonable laws and regulations for the defence and 
benefit of the people, not repugnant to said constitution or that of the 
United States," Moor v. Veazie, 343. 

2, Whether an enactment is reasonable or for the benefit of the people, this 
court is not authorized to decide. That decision is confided to the Legis-
lature alone. Jb, 

3. The provisions of the Act of July 30, 1846, entitled an Act to promote the 
improvement of the navigation of the Penobscot river, are not repugnant to 
any of the provisions of the constitution of Maine, or of that of the United 
States, lb, 

4, There being several persons in a town, each holding the office of a justice of 
the peace, it is not in conflict with any constitutional right, that one of 
them should be selected to exercise, exclusively of the others, the powers of 
that office within the town ; or that the one so selected should be vested 
with some superadded powers, State v. Coombs, 526, 

5, It is not violative of any constitutional provision, that such selection should 
be made by the voters of the town. Jb, 

,6, The person, thus selected, derives his powers, not from the choice of the 
town, but from his previous appointment as a justice of the peace. Jb. 

See CmnrnRCE, 

CONSTITUTIONAL PROVISIONS CITED, EXPOUNDED, &c. 

CONSTITUTION OF UNITED STATES, Art. 4, Part 3, sect. 1. 
Amendments, Art. 5, 
Art. 1, sec. 8, clause 3, 

CoNSTITUTION OF MAINE, Art. 5, Part l, sec. 8. 
Art. 4, Part 3, sec, 1. 
Art, 3, Declaration of Rights, sec. 2, 

348, 349, 
349. 
350. 



INDEX. 611 

CONTRACT. 

1. A written a6reement by a debtor, that in consideration of his indebtedness 
he will Jet his creditor have certain specified articles at a ti.me a.'l.d place 
specified, at the market price, is a valid contract, evidencing a legal con
sideration, ancl imposing on the debtor the duty to set out the articles for 
the creditor at the ti.me and place agreed. , Bates v. Chiwchill, 31. 

2. When parties each have a real interest in carrying forward an enterprise, 
(though the interest of one may be distinct from that of the other,) and 
the one agrees to pay the other a proportion of the expenses incurred by 
that other i;i sending a number of men from their place of residence to a 
distant point to protect the enterprise, " and of all expenses in connection 
therewith," the wages and expenses of the men while ret,wning, (if they 
return immediately after having performed the service,) are within the 
contract. Dwinel v. Barnard, 116. 

3. The agreed portion of such expenses may be recovered under the contract, 
although the plaintiff who incurred them, has not actually pa.icl them. His 
lial,i/ity to pay is a sufficient ground of action. Ib. 

4. If a grantor, after deecling his land, make to a third person a bill of sale of 
certain trees standing on the land, in pursuance of a verbal contract, en
tered into before the deed, the vendee of the trees takes nothing by his pur
chase, although the grantee of the land, knew of such contract, before he 
took his deed. Brown v. Dodge, 167. 

5. B agreed verbally to sell certain trees on his land to the defendant. C, 
knowing of that agreement, pmchased the land of B, by deecl in common 
form. B then gave to defendant a bill of sale of the trees, pursuant to said 
agreement. Held, that the bill of sale i.mpartecl no rights. lb. 

6. A promise, not in writing, made by a debtor, (in consideration of a pay
day extended,) that he will not take advantage of the statute of limita
tions, will not support an action brought upon the breach of such promise. 

Hodgdon v. Chase, 169. 

7. A parole agreement by a creditor with his debtor, to discharge the debt, on 
receiving a sum less than the amount clue, is without consideration and 
inoperative. Lee v. Oppenheimer, 253. 

8. But the accepting of a third pe,·son's note, taken on such an agreement, 
though the note be of less amount than the debt, will support the agreement 
and discharge the debt. Jb. 

9. The treasurer of a corporation, having obtainecl permission to borrow the 
funds in his hands, upon giving his note with a mortgage, is not, by the 
giving of his note without the mortgage, exonerated from liability as treasurer 
for the amount. Bhwhill Academy v. Ellis, 260. 

1 O. In a contract of service, at stipulated wages, for a specified time, "if the 
parties can agree," either party may terminate it at'pleasure, and without 
showing that there was any reasonable cause of disagreement. 

Durgin v. Baker, 273. 

11. In an action by a female for a breach of promise of marriage, the fact that 
she hacl committed fornication with other men, is no defence, if, at the time 
of making the contract, the defendant hacl knowledge of the misconduct. 

Snowman v. JYarclwell, 275. 
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12. Nor is proof of such miRconduct a defence against such a contract, made 
by the defendant before, but continued by him as a subsisting contract after, 
he had knowledge of it. lb. 

13. An agreement under seal to withdraw an action from the court, is not re-
scindable by one of the parties alone. Hutchings v. Buck, 277. 

H. The R. S. chap. 64, by necessary inference, prohibits the sale or purchase of 
pressed hay, unless branded, as is prescribed in the first section. 

Buxton v. Ilarnblen, 448. 

15. A contract to purchase hay, in violation of that law, cannot be enforced. 
lb. 

16. A contract for the sale and purchase of pressed hay, to be performed at a 

future day, npon which the delivery was to be made, cannot be enforced by 
the seller, if the hay at the time of delivery was not duly branded. lb. 

17. No action can be maintained for the breach of a contract to employ the 
plaintiff, at stipulated daily wages, unless there was some stipulation as to 
the length of time, for which the employment should continue. 

Blaisdell v. Lewis, 515. 

18. A. contract, made by a citizen of Massachusetts with a citizen of this 
State, for the payment of money, is not barred by a discharge under the in-
solvent laws of that State. Palmer v. Goodwin, 535. 

CONTRIBUTION. 

One of the joint makers of a promissory note can maintain no action for 
contribution, unless he has paid upon the note, more than the defendant 
has; even though there should be other joint makers, who are insolvent. 

Powers v. Gowen, 381. 

Sec AcTrmr, 3. 

CONVEYANCE. 

1. \Vhere a plan, made by a proprietor of land, delineates a street with lots ad
joining the same, and he conveys one of the lots by its number, the Jee 
which the purchaser takes is limited to the lines of the lot as exhibited on 
the plan, and does not embrace any part of the street. 

Sutherland v. Jackson, 80. 

2. Such a conveyance, however, gives to the purchaser, by implication or es
toppel, a right of way in the street. Any erection made upon the street, by 
which his use of it for a passage way is obstructed, is an invasion of his 
right. lb. 

3. Until an easement in the street has been acquired by the public, through 
the act of the municipal authorities or otherwise, he may treat such inva
sion of his right, as a private nuisance, and maintain an action for the dam-
age. lb. 

4. ,vhen proposing to purchase land, of which some person, other than the 
grantor, is in possession, it is the purchaser's duty to inquire into the state 
of the title. McLaughlin v. Shepherd, 143. 

5. The presumption of law is, that upon such inquiry, he ascertains the true 
state of the title. Ib. 
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G. Unless he make such inquiry, a presumption arises of a fraudulent intent 
in making the purchase. lb. 

7. If a grantor of land have, at the time of the grant, taken back a bond for 
the reconveyance, and remained in the unintenupted and continued posses
sion, that possession is sufficient evidence from which to inf& notice, (to one 
who purchased of the obligor prior to the Revised Statutes,) that such bond 
existed. lb. 

8. The obtaining of a conveyance of land upon a verbal promise, that the pur
chaser would subsequently secure the purchase money by a mortgage, and 
a refusal afterwards to give such mortgage, do not constitute a sufficient 
ground for enjoining the purcb.aser from selling tb.e land, unless some 

Jrand1tlent or deceptive practice was used to obtain the conveyance. 
Ellsworth v, Starbird, 17 6. 

9. In determining the boundaries of land conveyed by deed, if any of the 
abuttals or calls of the deed are found, they cannot be disregarded, although 
the others may not be found. Talbot v. Copeland, 251. 

10. Those which are found, if not inconsistent with each other, are elements 
in the rights of the parties, and cannot be departed from, to substitute the 
subordinate description, by courses and distances given in the deed. lb. 

11. If a proprietor of land grant the right of a private way across it, of a 
specified direction and width, and afnerwards convey the land on one side of 
such way, bounding it by the line of the way; it seems the grantee of such 
land takes no fee in any part of the strip. of land covered by the right of 
way. State v. Clements, 279. 

12. A creditor to whom the debtor has made a conveyance of land, absolute in 
its terms, is not bound to aceuunt for its value toward the debt, if the con
veyance was, at the time, intended by the parties to operate merely as col-
lateral security. ·Whitney v. Batchelder, 313. 

13. In a suit for the recovery of the debt, such a conveyance, given and re
ceived as collateral security, cannot be sustained by the defendant as a pay-
ment. lb. 

14. Parole evidence in such a suit, is admissible to show that the land was 
conveyed, not as a payment, but as collateral security. lb. 

15. That rule of the common law is in force in this State, which holds that a 
bargain and sale of a foe-simple estate, to take effect in fnturo, is inoperative 
and void. Marden v. Chase, 329. 

16. That result however is not to be admitted, if the deed show a different in
tention, and one which can be carried into effect, without a violation of the 
rules of law. lb. 

17. A deed showing that the bargainor liv-ed upon the land, and reserving 
"the use, occupation and control of it, during the lives of the grantor and 
his wife, for their support and maintenance," shows an intent that the reser
vation should be a restricted and qualified one; extending only to the meas
ure of relief which the grantor and wife might actually need for their sup-
port and maintenance. lb. 

18. Such a deed therefore is not void, as ci·eating a fee to take effect i.n futu1·0. 
lb. 



614 INDEX. 

19. By the Rev. Stat., in order to give effect to an unrecordecl conveyance of 
land, a subsequent grantee must have had actual notice of such conveyance. 

Ilanley v. Morse, 287. 

20. Prior to the Rev. Stat. a visible possession of land under a deed, though 
unrecorded, was constructive notice of title. Iii. 

21. As against a subsequent grantee, such constructive notice was equirnlent 
to a registry of the deed. lb. 

22. This rule of constructive notice is still in force, as to deeds made prior to the 
Rev. Stat., even against conveyances made since the Rev. Stat. Ib. 

23. Thus A, to whom land was conveyed, prior to the Rev. Stat., and who, 
though his deed was unrecorded, was in the visible possession at the time of 
a conveyance from the same grantor, made subsequent to the It. S., is enti
tled to the protection of the rule, which was in force when he took his deed, 
and which made constructive notice equivalent to a registry. lb. 

24. The possession of the representatives of A, whether as tenants, grantees 
or heirs, must have, upon a subsequent grant, the same effect, as if he was 
himself in possession, when such subsequent grant was made. Jb. 

See CONDITIONAL CONVEYANCE, 1, 2, 3. 

CORPORATION. 

See ,vrTNESS, 2. 

COST. 

1. Costs may be awarded, in addition to the penalty for the unlawful sale of 
intoxicating liquors. Ricker, petitioner, 37. 

2, In an action for interrupting a private way, the defendant, by his pleadings, 
may bring the plaintiff's title into question. Sutherland v. Jackson, 80. 

3. The action may therefore be brought originally :nto the District Court, with 
a recovery of full costs, though the damage recovered should not exceed 
twenty dollars. lb, 

4. ,vhere, upon a promissory note, the plaintiff has received from the defendant 
interest above the rate of six per cent. per annum, the defendant in the suit 
upon the note, or in the suit upon the mortgage given to secure such note, is 
entitled to have such excess deducted. Larrabee v. Lumbert, 97. 

5. ,Vhere, in either of such actions, such a deduction has been procured by 
proof introduced by the defendant, the plaintiff is not, but the defendant i~, 
entitled to recover cost. Jb. 

6. In an action for breach of warranty, in the conveyance of land, the defend
ant, by his pleadings, may bring the title into question. 

Morrison v. Xittridge, 100. 

7. In such a suit, brought originally in the District Court, the plaintiff, if he 
prevail, is entitled to full costs, although the damage which he recovers, do 
not exceed twenty dollars ; the court not being authorized to decide that 
the action, within the meaning of Rev. Stat. chap. 151, sect, 13, "should" 
haye been brought before a justice of the peace. Ib. 
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8. In a justice's court, a denial to allow costs to the exact amount claimed, 
when a smaller amount is allowed, is not error. Reed v. Tay, 173. 

COUNTY COMMISSIONERS. 

1. The District Court, on an appeal from the doings of County Commissioners, 
as to highways, have no authority to award costs against the original peti-
tioners. Jordan, petitioner, 4 72. 

2. ,vhether an appeal can lie to the District Court from the doings of County 
Commissioners, in the matter of a town way; quere, Ib. 

3. Whether, in rendering a judgment, the Court of County Commissioners had 
jurisdiction, must appear from their records. 

Plummer v. Waterville, 566. 

4. A petition to the Commissioners, placed upon their records, stating certain 
facts and invoking their action, in a matter within the scope of their duty, 
growing out of such facts, gives them jurisdiction. Ib. 

5. A judgment of the Court of County Commissioners, in a matter shown to be 
within their jurisdiction, is in force, until reversed, although there be omis
sions and informalities in the recitals of their records, as to the preliminary 
proceedings. Ib. 

See ,VAYS, 13, 14. 

COVENANT. 

1. Where one grants land, which was incumbered by an outstanding mortgage 
and the mortgage is afterwards foreclosed, the measure of damages to be re
covered by such grantee, on the covenant of warranty, is the value of the 
land at the time of his eviction, with interest from that time. 

Elder v. True, 104. 

2, If the covenantee have made improvement, since the taking of the deed, 
the value of them is to be included as part of the value of the land, lb. 

3. ,vhere land is conveyed with covenants of general warranty, and, at the 
same time, is re-conveyed in mortgage, with like covenants of warranty, 
no action upon the covenants in the mortgage can be maintained by the 
mortgagee or his assignee. Smith v. Cannell, 123. 

4. Thus, where such deeds were given, it was Ileld, that the assignee of the 
mortgagee could not recover, upon the mortgager's covenants, for an eviction 
under a judgment for dower recovtred against such assignee by the widow 
of the mortgagee. lb. 

5. If the owner of land have released the covenants in the deed of his grantor, 
no action can be maintainecl thereon by any subsequent assignee of the land. 

Littlefield v. Getchell, 390, 

6. In order to protect the grantor against such an action, it is not necessary 
that the release be recorded. Ib. 

DAMAGES. 

In a suit to recover for an injury done to the plaintiff's horse, through the un-
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skillfulness of the defendant, the expenses of doctoring and taking care of 
it cannot be recovered, unless declared for as special damage. 

I'atten v. Libbey, 378. 

Sec CovExAxT, 1, 2. REPLEVIN, 1. 

DECLARATIOX. 

See DAlIAGES, 

DEED. 

1. If a grantor, after deeding his land, make a third person a bill of sale of 
certain trees standins on the land, in pursuance of a verbal contract, en
tered into before the deed, the vendee of the trees takes nothing by his pur
chase, although the grantee of the land, knew of such contract, before he 
took his deed. Brown v. Dodge, 1G7. 

2. B agreed verbally to sell certain trees on his land to the defendant. C 
knowing of that agreement, purchased the land of B, by deed in common 
form. B then gave to defendant a bill of sale of the trees, pursuant to saitl 
agreement. Ileld, that the bill of sale imparted no rights. lb. 

DELIVERY OF PROPERTY. 

If, by reason of an attachment of pcrs:mal property, a purchaser of it from 
the debtor cannot receive an actual possession, a symbolical delivery of it 
will be sufficient. JV/ieeler v. Nichols, 233. 

DEPOSITION. 

1. In a notice for the taking of a deposition, if there be a defect as to the place 
of the taking, it is waived by the attendance of the party notified. 

Geo,·ge v. Nic/iols, 179. 

2. In depositions, taken out of the State, it is not essential that the magistrate 
be a commissioner, appointed by the authorities of Maine. lb, 

Sec Bullen v. Arnold, vol. 31, 683. 

DISCOXTINU ANCE. 

A discontinuance docs not, of itself, discharge the debt sued for. 
Bryant v. Couillard, 620. 

DISSEIZIN. 

If one be seized of a tract of land, and another, claiming the same by a 
registered deed, enters upon a part thereof, his entry does not constitute a 
disseizin of the whole, at his election, unless the part so entered upon Le con-
tinued in his possession. Robinson v. Brown, 578. 

DIVORCE. 

1. No part of the R. S. c. 89, relating to divorces, is repealed by the Act 
of 1849, c. 116. Elwell v. Elwc!I, 337. 
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2. Conduct by one of the parties constituting a cause of divorce, under the R. 
S. c. 89, entitles the other party to a divorce as a matter of right. But under 
the Act of 1849, applications for divorce are addressed only to the discretion 
of the court. lb. 

3. Under the Act of 1849, a divorce a 

cause only as, under the R. S. c. 89, 
thoro. 

vinculo will not be granted for such 
gave a right to a divorce a mensa et 

lb. 

4. If a husband or wife, from whom the other party has procured a divorce, 
would seek relief from the disabilities imposed by the statute upon .the de
cree of such a divorce, the application must be returnable in the county in 
which the applicant resi:les. Tarbell, petitioner, ex parte, 589. 

DOCKET ENTRY. 

See EVIDENCE, 7. 

DOWER. 

1. By the R. S. c. 95, a widow, who elects to take the provision made for her 
in her husband's will, has no right also to dower in his estate, unless it 
plainly appear by the will to have been the testator's intention that she 
should have both. Hastings v. Clifford, 132. 

2. ,vhen not entitled to both, she will be considered as accepting the provis
ions made in the will, unless, within six months from the probate of the 
will, she waives such provision. lb. 

3. A delay of more than six months to make the election, is to be considered 
an acceptance of the provsions made for her in the will, and constitutes a 
bar to her right of dower. lb. 

t. Bnt if she " be deprived of the provision made for her by the will," she is 
entitled to dower, as if no such provision had been made. R. S. c. 95, 
section 14. lb. 

5. To confer such right of dower, it is not necessary that there be a total pri
vation of the provision made for her in the will. It is sufficient, if there 
be a privation of a substantial part of it. lb. 

6. But whether, in case of a failure in the provision made for her by the will, 
she be entitled to dower, if, before the expiration of said six months, she 
knew of such failure, and made no election to claim the dower, qur£re t 

lb. 

7. A division of land in equal proportions, made by mutual releases of the 
tenants in common, limits the right of dower, which may accrue to. 
the widow of either of them, to the part which was released to her 
husband. Moshier v. Moshier, 412. 

8. But there is no such limitation to her right, if, for a valuable consideration 
the division was purposely matle in unequal proportions. lb, ' 

9. A widow's right of dower, before it is assigned to her, rests only in action •. 
Johnson v. Shields, 424. 

10. Her release or conveyance of that right, except to a rarty in possession or 
in privity of the estate, from which it accrued, is without effect. lb. 

VOL. XXXII. 78 • 
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11. Such a right is not embraced by the R. S. c. 91, § I, abrogating the com-
mon law rule, by which disseizees are prevented from conveying. lb. 

EASEMENT. 

1. ·where a plan, ma<l.e by a proprietor of land, delineates a street with lots ad
joining the same, and he conveys one of the lots by its number, the jM 
which the purchaser takes is limited to the lines of the lot, as exhibited 011 

the plan, and does not embrace any part of the street. 
Sutherland v. Jackson, 80. 

2. Such a conveyance, however, gives to the purchaser, by implication or es
toppel, a right of way in the street. Any erection made upon the street, by 
which his use of it for a passage way is obstructed, is an invasion of his 
right. lh. 

3. Until an easement in the street has been acquired by the public through the 
act of the municipal authorities or otherwise, he may treat such invasion 
of his right, as a private nuisance, and maintain an action for the damage, 

lb. 

4. The reservation of a right to pass upon an old path-way to one lot of land 
may not confer the right to pass further upon the same path-way to another 
lot. Fnrley v. BnJant, 474. 

El\fANCIP ATION. 

Desertion by a minor child from his father's home, with vagrancy and crime, 
does not constitute emancipation, so long as the father has not relinquished 
his right of control, nor consented that the minor should act for himself 
independently of the father. Bangor Y, Readfield, 60. 

ENDORSEMENT OF "\\'JUT. 

Sec RvrnF,NCE, G-

EQUITY. 

1. If a person purchases lnnd, (from one who had prcvi~usly conveyed the 
same in mortgage,) and then sells the same at different times in separate par
cels to several purchasers, it may be, that, in equity, the portion last conveyed, 
if of sufficient value, will be chargeable with the whole mortgage debt. 

Shepercl v. Adams, 63, 

2. In this case, the last sold portion was of sufficient value to discharge the 
mortgage, and the purchaser thereof bought in the mortgage debt, and took 
an assignment of the mortgage, and foreclosed the same. He then, under a 
claim of title to the whole tract, released to the purchaser of the first sold 
portion, his, (the assignee's,) right in this portion, upon being paid by said 
purchaser, a sum of money therefor. Held, that said releasee could not, in an 
action cit law against the releasor, recover back the money, though paid under 
a belief that the relciisor, when. giving the release, had title to the whole 
tract, lb. 
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3. ,Vhatcver may be the right of the releasee, his remedy is at equity alone. 
Jb. 

4. A person, who has assigned all his interest in a contract made to him, need 
not join with the assignee as a plaintiff, in a bill for performance. 

Miller v. Whittier, 203. 

5. One, bound to convey land upon the performance by another of certain pre
cedent conditions, does, by purposely incapacitating hmself to make the 
conveyance, exonerate the obligee from the performance, prior to instituting 
a bill for relief. Jb. 

6. The obtaining of a conveyance of land upon a verbal promise, that the pur
chaser would subsequently secure the purchase money by a mortgage, and 
a refusal afterwards to give such mortgage, do not constitute a sufficient 
ground for enjoining the purchaser from selling the land, unless some fraitd
itlent or deceptive practice was used to obtain the conveyance. 

Ellsworth V, Starbird, 176. 

7. The equity powers of this court extend to the correction of mistakes in a 
will. Wood v. White, 340. 

8. Where the testator, in the will, has mistaken the cl1ristian name of a lega-
tee, the error may be corrected, as to its effect, on a Bill in Equity. lb. 

9. VVhen all the legal and beneficial interest in the subject-matter of a suit in 
equity has become vested in the plantiffs, by assignment or otherwise, it is 
not necessary that former proprietors or assignors should join in the suit. 

Moor v. Veazie, 343. 

10, The equity jurisdiction, given to this court in cases of waste, is confined to 
cases of tecknical waste; cases in which there is a privity of estate. 

Leighton v. Leigh.on, 399. 

11. Any one of the purchasers of land by the same deed, though in unequal 
proportions, who have given their several notes for each one's share of the 
purchase-money secured by a joint mortgage of the tract, may, without the 
concurrence of the others, by bill in equity, set aside the mortgage as to him
self, if the purchase of the land was procured by fraudulent representations 
of the grantor. ,lfoulton v. Lowe, 466. 

12. The lapse of many years between a conveyance of improved land and an 
application to have the deed reformel, for an alleged mistake in its descrip
tion of the land, would impose a serious dissuasiyc upon the action of the 
court. Farley v. Bryant, 474. 

13. But in relation to unimproved lands, and especially where the occupation of 
the grantee and his assigns has indicated no claim under the description al
leged to have been inserted by mistake, the lapse of time is comparatively of 
little weight. lb. 

14. To aathorize the court to reform a deed upon the allegation of a mistake, 
the mistake must be precisely alleged and clearly proved. lb. 

15. ,vhere, in a conveyance of land, a boundary is described in the language 
intended to be used, though under a misapprehension as to its construction 
and effect, a court of equity can make no correction. lb. 

16. A mistake in describing the boundaries in a deed of com·eyance, cannot be 
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corrected to the damage of the assignees of the grantee, unless such as-
signees purchased with notice or without value. lb, 

1 7. Though the proof, to overcome an answer in chancery, must be equivalent 
to the testimony of two credible witnesses, yet it need not be direct and 
positive. lb. 

18. ·when a plaintiff in equity, in order to obtain relief, must have a decree 
against a defendant, he cannot use the testimony of that defendant, against 
the other defendants. lb. 

19. A defendant in equity cannot use a co-defendant as a witness, to prevent 
the obtainment of a decree against them both. lb. 

ERROR. 

1. In a justice's court, a denial to allow costs to the exact amount claimed 
when a smaller amount is allowed, is not error. Reed v. Tay, 173. 

2. ·want of legal service of the writ, is a sufficient cause for reversing a judg-
ment recovered on default. TVilton Manf. Co. v. TVoodman, 185. 

ESTATES IN TRUST. 

See TRusrs, 1. 

ESTATES ON CONDITION. 

1. The title to lands, granted by the Sovereign Power upon a condition to be 
subsequently performed within a limited time, will remain valid, until such 
grantor, by some Legislative Act, shall avail itself of a forfeiture. 

Little v. Watson, 214. 

2. The time allowed for performing such a condition, prescribed in a grant, 
made by Massachusetts prior to the separation of that State from Maine, of 
lands situated in this State, may yet be extended by the Legislature of that 
Commonwealth, notwithstanding the separation. lb. 

ESTOPPEL. 

1, ·where judgment has been recovered upon a note, for its full amount, the 
debtor, after having paid the execution, is precluded by the judgment from 
maintaining an action, brought to recover back the illegal interest, which 
he alleges to have been includecl in the note, Footman v. Stetson, 17. 

2. A disavowal, (by the owne1·,) of any title to personal property, will not pre
clude him from setting up his ownership, even as against the party to 
whom the disavowal was made, unless the conduct of such party was , 
influenced by it, and unless it was made for the purpose of having such 
influence. Morton's Adm'r v. Hodgdon, 127. 

3. If one, having title to land by an unrecorded deed, make himself instru
mental in causing another to purchase the same from a thii-d person, such 
owner will not be permitted to set up his title as against such pur-
chaser. J;Iatthews v. Light, 305. 
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EVIDENCE. 

1. On motion to reject an award of referees, the affidavit of the party is not 
evidence, that he was fraudulently induced to enter into the submission. 

Smith v. Smith, 23. 

2. Parole evidence is not receivable to prove that a deed, absolute and unre
stricted on its face, was intended merely to convey an estate in trust; nor 
to reduce such a deed to a conditional one. Ellis v. Higgins, 34. 

3. When goods have been obtained by false representations, it is allowable, in 
order to establish the fraudulent intent, to prove that false representations, 
with the fraudulent intent, were made by the Btme party about the same 
time to other persons. Cragin v. Tarr, 55. 

4. If, upon a promissory note, a demand of payment was seasonably made on 
the maker, and the indorser afterwards promises to pay it, having full 
knowledge whether notice of the maker's default had or had not been 
given to him, the legal inference is, that the notice was duly given. 

llfrPhetres v. Halley's Executor, 72. 

5. Of the proofs, which might properly authorize a jury to find that the in-
dorser had such knowledge. Jb, 

6. ,vhether a writ has been indorsed, must be determined by an inspection of 
the writ itself, if to be found. Wilson v. Hobbs, 85. 

7. In a suit against one as indorser of a writ the docket entry, together with 
the extended record of the original action, both stating that the defendant 
indorsed the writ, is not sufficient evidence of that fact. lb. 

8. ,vhen the plaintiff, in aid of his book account, testifies that the article in 
controversy was delivered, not to the defendant, but to another person for 
the defendant's use, the book is to be excluded, unless there also be other 
proof that such third person was in the agency of the defendant. 

Soper v. Veazie, 122. 

9. Parole testimony is inadmissible to prove the allegation of a plea in abate
ment, that after an appeal had been taken, the writ had been altered, with-
out leave of court. Levant v. Rogei·s, 159. 

10. A plaintiff's book is not competent evidence to prove a sale of goods, un
less he can testify, or in some other way prove, a delivery. 

Godfrey v. Cadman, 162. 

11. A surveyor of lumber is not bound to keep a record of his surveys. His 
minutes are not of themselves evidence. Ayer v. Sawyer, 163. 

12. ·where the quantity of lumber is in question, though the witness at first 
testify from his recollection of the scale bill, yet if he have know ledge of 
the quantity, irrespective of the scale bill, he may testify to the quantity, 
without the production of the scale bill. lt'Iudge v. Pierce, 165. 

13. If the defendant propose to read a letter to himself from the plaintiff and 
one from himself in reply, it is not ground of exception, that he was requir-
ed to read first the one written by himself. Jb. 

14. In an indictment, charging a conspiracy to prosecute a person who was 
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not guilty, it is not admissible for the government to prove, that the de
fendants prosecuted other persons who were guilty. 

State v. Walker and I'age, 195. 

15. A book, kept by a surveyor of lumber, in which are entered the names of 
the buyer and of the seller, the quantity of lumber surveyed and the time 
when, if it be the only book kept by the surveyor, from which he draws off 
the charges for his services, is admissible, with his suppletory oath, in a 
suit by himself against the buyer for his fees as surveyor. 

Witherell v. Swan, 247. 

16. A book, to be admissi~e, must be the original entry and made at the time. 
Those facts must of necessity be proved by the oath of the party. The 
book must also be in his handwriting, and must show the amount of the 
claim. No particular form of a book is necessary. But it must appear to 
have been kept intelligibly, fairly and truthfully. Jb. 

17. ,vhen the plaintiff's book and oath have proved the charges, if the defend
ant would rely upon payment made, the burden is on him to prove it, either 
by cross-examination of the plaintiff or from other sources. lb. 

18. Though one witness testify positively to a fact, and another witness of equal 
credibility contradict it, and swear to facta inconsistent with its truth ; yet 
the jury are not to be instructed, as matter of law, that the fact is not 
proved. Johnson v. Whidden, 230. 

19. An experienced physician, after having made a post mo1·tem examination of 
the body of a female, may, as an expert, offer his opinion whether she had 
been pregnant, and what was the cause of her death. 

State v. Smith, 369. 

20. Of the degree or strength of testimony, necessary for the maintenance of 
an action of trespass quare clausum. Moulton v. Powers, 375. 

21. Declarations of a party, made more than two years prior to a conveyance of 
land to him, and having no connexion with it, are not admissible as evi-
dence to prove fraud in the conveyance. Littlefield v. Getchell, 390. 

22. The rule that testimony, collateral to the issue, cannot be contradicted, is 
confined to testimony, introduced, in cross-examination, by the party who 
proposes to contradict it. It does not apply to tastimony introduced by the 
other party. State v. Sargent, 429. 

23. ,vhether any of the facts connected with arrangements made preparatory to 
the commission of a crime, can be deemed collateral or immaterial; quere. 

lb. 

24. To authorize the court to reform a deed upon the allegation of a mistake, 
the mistake must be precisely alleged and clearly proved. Such proofs may 
be established by parole testimony. Farley v. Bryant, 474. 

25. In an adjudication upon such a point, the evidence from applying the de
scription in the deed to the marks, monuments and reservations upon the 
face of the earth, to which it refers, thereby to discover its agreement or 
disagreement therewith, is an element entitled to great consideration. lb. 

26. So also it is of great importance to inquire whether the grantees and their 
assigns have or have not, in the management of the lan~, conducted as if 
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considering the disputed part of the land to have been yet unconveyed by 
the deed, under which they claim. lb, 

27. Parole evidence is inadmissible to show that the grantor, in describing the 
boundaries, supposed that the words used would have an effect, different 
from that which the law affixes to them. lb. 

28. Though the proof, to overcome an answer in chancery, must be equivalent 
to the testimony of two credible witnesses, yet it need not be direct and pos-
itive. lb. 

29. ·when a plaintiff in equity, in order to obtain relief, must have a decree 
against a defendant, he cannot use the testimony of that defendant, against 
the other defendants. lb. 

30. A defendant in equity cannot use a co-defendant as a witness, to prevent 
the obtainment of a decree against them both. Jb. 

31. In trover, the conversion is sufficiently establishetl, by proving that the de
fendant had claimed the property as his own, and attempted to dispose of it 
for his own benefit. Dickey v. Franklin Bank, 572. 

See RECORD, 1, 2, 3. STATUTE, 4. WrTNEss, 12. 

EXCEPTIONS. 

1. Exceptions to the rulings of the Judge in the progress of a trial are waived 
by a motion, made and persisted in, to have the verdict set aside. 

Cole v. Bruce, 512. 

2. Exceptions to an instruction given to the jury, on the ground that there was 
no evidence calling for such instruction, are not to be sustained, unless they 
show that there was no such evidence. Bryant v. Couillard, 520. 

E..XECUTION. 

1. ,vhere a mother has recovered judgment upon a previous adjudication, that 
the putative father of her illegitimate child should pay to her a sum of 
money, she is entitled to have execution running against his body; not
withstanding he may have been discharged, on taking the poor debtor's 
oath, from an imprisonment, which had been ordered upon his refusal to 
give bond for the performance of the original adjudication. 

l,IcLaugl,lin v. Whitten, 21. 

2. In levying an execution against two joint debtors upon real estate held by 
them in common, it is not necessary to appraise each one's share separately. 

Dwinel v. Soper, 119. 

3. In making such a levy, the taking of land to an amount greater, by one 
cent and three mills, than the creditor was entitled to, will not vacate the 
levy. lb. 

4. Such a case comes within the rule, "tle minimis lex non curnt." lb. 

5. This Court has no power to draw from another court an original paper. 
The register of deeds is the proper officer to certify the copy of the records 
of a levy on execution. Gray v. Garnsey, 180. 

6. Where a creditor, holding land by levy of an execution, subject to the debt
or's right of redemption, has leased the same, the debtor, after redeeming, 
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cannot recover of the lessee for the use and occupation prior to the redemp-
tion. Dakin v. Goddard, 138. 

7. Neither, after redeeming, can the debtor, claiming to be, (by operation of 
law,) the assignee of the rents and earnings under the lease, recover of the 
lessee for any of the rents or earnings, which accrued prior to the redemp-
tion. Jb. 

See ATTORNEY, 2, 3, 4, 5. 

EXECUTORS AND AD){INISTRATORS. 

l. The remedy for an administrator de bonis non, upon an unsatisfied judgment, 
recovered by the original administrator, is by scii-e facias. Debt will not 
lie. Paine v. McIntire, 131. 

2. Administrators de bonis Mn, cannot, in that capacity, maintain a real action. 
Brown v. Strickland, 174. 

3. If an intestate have conveyed land, without any consideration, in trust for 
his own benefit, the administrator is not entitled to a re-conveyance. 

Crocker v. Smith, 244. 

4. The law gives him not a title to the land of his intestate, but merely a right 
to sell the same, in a prescribed mode and for certain specified purposes. 

Jb. 

5. The conti~gent claims, for which, by the R. S. c. 109, § 13, funds are to be 
reserved by order of the Judge of Probate, are those, concerning which it 
is uncertain whether they will ever be converted into debts. 

Greene v. Dyer, 460. 

6. \Vhere a claim, not belonging to the contingent class, is disallowed by com
missioners of insolvency, and is thereupon prosecuted and recovered in a 

suit at law, the creditor is not barred by any statute of limitation from hav
ing it at any time afterwards, added to the list of allowed claims. Jb. 

i. His right to have it so added does not depend upon any reservation of 
funds, ordered by the Judge of Probate for contingent claims. lb. 

8. Neither is that right impaired by a distribution of the surplus assets, with
out any order of the Probate Court, among the heirs and legal represen
tatives of the deceased, the estate, though represented insolvent, having 
proved to be solvent. lb. 

9. An inventory of property duly returned to the Probate Office, is proof, 
prima Jacie, that no other property belonged to the estate. 

Reed v. Gilbert, 519. 

EXPERTS. 

See EvruENCE, 19. 

FRAUD. 

1. An attaching creditor is chargeable with notice in the same manner and 
with the same effect, as a subsequent purcl,aser. 

McLaughlin v. Sheplterd, 143. 

2. ,vhen proposing to purchase land, of which some person, other than the 
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grantor, is in possession, it is the purchaser's duty to inquire into the state 
of the title. lb. 

3. The presumption of law is, that upon such inquiry, he ascertains the true 
state of the title. lb. 

4. Unless he make such inquiry, a presumption arises of a fraudulent intent in 
making the purchase. lb. 

5. Where one conveyed land, taking back at the same time, a bond for the re
conveyance of it, the continued and uninterrupted possession by him is suf
ficient evidence from which to infer notice, to one who purchased prior to 
the Revised Statutes, that such a bond existed. lb. 

FRAUDULENT CONVEYANCE. 

1. The R. S. c. 161, § 2, which imposes a penalty upon the parties to a 
fraudulent conveyance, has not, as between the parties, rendered such a con-
veyance void. Ellis v. Higgins, 34. 

2. Upon the question whether a sale was fraudulent, it is not allowed that the 
party, claiming under the sale, should prove that the grantor, after the sale, 
performed an honest act, relative to the same subject-matter. 

Law v. Payson, 521. 
Sec CONVEYANCE, 6. 

FRAUDULENT REPRESENTATIONS. 

"When goods are charged to have been obtained by false representations, it is 
allowable, in order to establish the fraudulent intent, to prove that false 
representations, with the fraudulent intent, were made by the same party 
about the same time to other persons. Cragin v. Tarr, 55. 

FELONY. 

1. The rule of the common law is in force in this State, that when the death 
of a human bein6 o~cur3 by the act of one, who is in pursuit of an unlawful 
design, w,thout any intentioa to kill, it will be either murder or man
slaughter, acc1rding as the intendJd oTea~e is a felony or only a mis-
demeanor. State v. Smith, 369. 

2. Whether such intended offence be a felony or a misdemeanor, is not to be 
ascertained by the common law cla3sification of crimes, but by the classifi-
cation made in our own statutes. lb. 

3. Any crime, liable to be punished by imprisonment in the State prison, is a 
felony. It belongs to the class of felonies, although by statute made pun
ishable, in the alternative, either in the State prison, or the county jail, or by 
a fine. lb. 

FLOWING OF LANDS. 

1. In a complaint by one for flowing land claimed to be his, if the defendant 
does not controvert the title, it is to be considered in the complainant. 

Benson v. Soule, 39. 

2. Though a dam may have flowed land more than twenty years, a presc rip-

VOL. xxxu. 79 



626 INDEX. 

tive right, set up by the defendant, is not established, unless the occupation 
was by himself or some person under whom he claims. Ib. 

3. To establish a prescriptive right of flowing water by a dam for the use of a 
mill, it is not necessary that the dam should have been maintained, for the 
whole period, upon the same spot; it is sufficient, if shown to have been 
maintained upon the same mill site, though removed, from time to time, to 
different places upon such site. Stackpole· v. Curtis, 383. 

FORFEITURE. 

See CONDITIONAL CONVEYANCE, 1, 2, 3. 

GOVERNOR AND COUNCIL. 

1. The duty of opening and comparing votes for certain officers is imposed by 
law upon the Governor and Council, eo nomine. 

Dennett, petitioner, 508. 

2. The performance of a duty, so imposed, is not an act of the individuals, who 
may hold the offices of Governor and Councilors, but is an official act of 
the executive department. 1h. 

3. Nor is such performance any the less an official act of that department, 
though the Legislature might have devolved it upon any other ciaos of per-
sons, instead of the Governor and Council. lb. 

4. For a correct performance of such official acts, the Governor and Council are 
not responsible to the judicial department. lb. 

GUARDIAN. 

Of the compensation to be made to guardians for their services. 
Emerson, appellant, 159. 

HABEAS CORPUS. 

1. To justify the discharge, upon Habeas Corpus, of a respondent, imprisoned by 
a justice's mittimus to enforce the payment of a fine for unlawfully selling 
spirituous liquors, it is not sufficient that the mittimus fails to state the 
name of the purchaser, or the quantity sold, or the time and place of the 
sale; or that there was a prosecutor ; provided, the mittimus shows the 
offence to be one for which the jWltice has jurisdiction to impose a fine. 

Phinney, petitioner, 440. 

2. Neither, to justify such a discharge, is it sufficient that the justice errone• 
ously ordered the fine to ue paid to the State. Jb. 

HAY. 

1. The R. S. chap. 64, by necessary inference, prohibits the sale or purchase of 
pressed hay, unless branded, as i& prescribed in the first section. 

Buxton v. Hamblen, 448. 

2. A contract to purchase hay, in violation of that Act, cannot be enforced. 
Ib. 



INDEX. 627 

3. A contract for the sale and purchase of pressed hay, to be performed at a 
future day, upon which the delivery was to be made, cannot be enforced by 
the seller, if the hay, at the time for such delivery, was not duly branded. Jb. 

HIGHWAYS. 

See WAYS, 

HUSBAND AND WIFE. 

1. Of land belonging to the wife. and sold by power of attomey, prior to 
1844, the avails in the hands of the attorney belong to the husband; and 
after his death, may be recovered by his administrator. 

Crosby v. Otis, 256. 

2. Neither at law or equity, can the widow maintain process against the agent 
to recover such avails of the land. Jb. 

INDIANS. 

See Co:MMERCE, 4. 

INDICTMENT. 

1. An indictment cannot lawfully be found in the District Court for an offence, 
which can be tried in this court only, unless the accused had been prev
iously committed or bound over to the District Court upon recognizance. 

State v. Jackson and Haskell, 40. 

2. An indictment was found in the District Court against two persons for an 
offence, which could be tried only in this court, into which the indictment 
was transferred. One of the persons had neither been committed to prison, 
nor recognized for his appearance. The other had been bound over ; Held, 
the indictment was irregular as to the former, but that that circumstance 
did not impair its validity as to the latter. lb. 

3. An indictment found in the District Court, charging an offence of which 
this court alone has jurisdiction, is not invalidated, merely because the re
cognizance, which preceded it, did not specify the offence, charged in the 
indictment. lb. 

4. An indictment against a town cannot be maintained upon an allegation, that 
there is a highway extending into several towns, and that the same or that 
part of it which lies within the defendant town is defective. 

State v. Milo, 55. 

5. In an indictment against a town, for not maintaining a bridge upon one 
of its highways, it is not necessary to allege that the highway had been 
opened for travel ; or that the time allowed for opening it had expired ; or 
that it was practicable or necessary to build the bridge; or that the safety, 
and convenience df travelers required the bridge. State v. Milo, 57. 

6. An indictment for malicious mischief will not necessarily be defeated, mere
ly because the acts proved might have supported a charge for larceny. 

State v. Leavitt, 183. 
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7, In an indictment, charging a conspiracy to prosecute a person who was 
not guilty, it is not admissible for the government to prove, that the de
fendants prosecuted other persons who w&re guilty. 

State v. Walker and Page, 195. 

8. In an indictment for murder, alleging the act to have been done with a 
specified instrument, it is not necessary to be proved that the act was done 
with that particular instrument. It will he sufficient if proved to have been 
done with some other instrument, if the nature of the violence, and the kind 
of death occasioned by it, be the same. State v. Smith, 369, 

9, In an indictment, alleging that a pregnant female was murdered by the de
fendant, by his attempt to procure an abortion, it is not requisite to allege 
that she was quick with child. lb. 

10. Though such an allegation he inserted, it need not be proved; as it 
is no part of the description of the offence, it may be rejected as sur-
plusage. lb. 

11. An indictment, alleging the breaking and entering into and stealing within, 
"a building," (without stating that it was a building in which goods, mer
chandize or any valuable thing was kept for use, sale or deposit,) charges, 
not a compound, hut a simple larceny. State v. Savage, 583. 

12. ,vhere an offence is, by law, made more highly punishable, if committed 
upon a person of a particular class, than if committed upon a person of anoth
er class, an indictment for the offence may be maintained, though it do not 
specify to which of the classes, the injured person belongs. 

State v. Fielding, 585. 

13. Upon a conviction on such an indictment, the milder punishment only will 
be awarded. lb. 

INFANT. 
See OVERSEERS OF THE Poon, 1. REPLEVIN OF A PERSON, 4. 

INJUNCTION. 

The obtaining of a conveyance of land upon a verbal promise, that the pur
chaser would subsequently secure the purchase money by a mortgage, and 
a refusal afterwards to give such mortgage, do not constitute a sufficient 
ground for enjoining the purchaser from selling the land, unless some 
fraudulent or deceptive practice was used to obtain the conveyance. 

Ellsworth v. Starbird, 176. 

See EQUITY, 5, 10. 

INSOL YENCY. 

Though a claimant should rresent a note to commissioners of insolvency for 
allowance. with his oath that it was due, he would not, for that reason, on 
an appeal from the decision of the commissioners, be precluded from claim
ing upon the account for which the note was given. 

Blueliill Academy v. Ellis, 260. 



INDEX. 629 

IN SOL VENT LAW OF MASSACHUSETTS. 

A contract, made by a citizen of Massachusetts, with a citizen of this 
State, for the payment of money, is not barred by a discharge under the in-
solvent laws of that State. Palmer v. Goodwin, 535. 

INTEREST. 

Interest on tb,e balance of an account stated, is recoverable from the date 
of the settlement. Crosby v. Otis, 256, 

INTOXICATING LIQUORS, SALE OF. 

1. A prosecution for unlawfully selling spirituous liquor may be by civil ac-
tion, or by complaint in criminal form. Ricker, petitioner, 37. 

2. In case of a conviction of such offence, upon a complaint, it is not necessary 
that the justice wait forty-eight hours to give opportunity of appeal. It 
may be made after commitment. lb. 

3. The penalty for a second offence belongs to the State. That the justice 
awarded one half of it to the prosecutor, furnishes to the offender no just 
ground of complaint. lb. 

4. Costs may be awarded, in addition to the penalty. lb. 

5. In a mitttmus, it is not necessary to copy the complaint, or to state the 
proofs before the Justice. lb. 

6. The penalty for selling prohibited liquor, without license, may be incurred, 
although the sale was upon credit, and although the law furnishes to the 
seller no means of enforcing payment for it. Emerson v, Noble, 380. 

7. A conviction for presuming to be a common seller of intoxicating liquors, 
within a specified period, is not a bar to a prosecution for a single act of sell-
ing such liquor within the same period. State v. Coombs, 529. 

8. When the appropriate record shows, that the town authorities have licensed 
the highest number of persons which the law permits for selling intoxicating 
drinks, and does not show, that any additional number has been licensed, 
it is not competent for a defendant in a prosecution for selling such liquor, 
to show by an unrecorded license, that he had authority to sell. 

State v. Shaw, 570. 

9. A license to sell such liquor is of no validity, if granted before the delivery 
to the town treasurer, of the bond prescribed by law. lb. 

JOIXDER OF COUNTS. 

It is no valid objection to a declaration, that it contains one count in case and 
another of trespass, de bonis asportatis. :Moulton v. Smith, 406. 

JUDGMENT. 

1. 'Where judgment has been recovered upon a note, for its full amount, the 
debt01·, after having paid the execution, is precluded by the judgment from 
maintaining an action, brought to recover back the illegal interest, which 
he alleges to have been included in the note. Footman v. Stetson, 17. 
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2. A judgment is a debt of a higher order, than was the contract upon which 
it is founded. Pike v. McDonald, 418, 

3. A judgment of the Court of County Commissioners, in a matter shown to b 
within their jurisdiction, is in force, until reversed, although there be omis
sions and informalities in the recitals of their records, as to the preliminary 
proceedings. Plummer v. Waterville, 566, 

JURISDICTION. 

An allegation, in a complaint, that it was sworn to before the justice of a 
town court, and within the proper county, is, in the absence of other proof, 
sufficiently evidential of the justice's. jurisdiction, 

State v. Coombs, 526, 

See PROBATE CouRT, 1, 2. INDICTME:u, 1, 2, 3, 

JURY AND JURORS. 

1. ,vhen one has used a certain degree of force, in order to protect his proper
ty, it is not matter of law for the court, but matter of fact for the jury, to 
decide whether that degree of force was necessary and therefore justifiable, 

State v, Clements, 2 7 9, 

2. A person, related to another by affinity in the fourth degree, according to 
the rules of the civil law, cannot act as juror in a suit, to which such other 
person is a party, except by consent. Hardy v. Sprowle, 310. 

3, Though at the empannelment, no objection was made to such a relative, 
and he was therefore permitted to act as a juror, yet, if it appear that such 
affinity was not known to the party moving to set aside the verdict, till af-
ter it had been rendered, it must be set aside. lb. 

4. Though the conduct of a juror may, in some respect, be at variance from 
the requirements of the court, yet, if it do not appear that some injury to 
either party could have resulted from it, it is not a sufficient ground to 
require a new trial. Newell v. Ayer, 334, 

JUSTICE OF THE PEACE. 

In a mittimus, issued by a justice of the peace, it is not necessary to copy the 
complaint, or to state the proofs before the justice. Ricker, petitioner, 37. 

KINDRED, LINEAL AND COLLATERAL. 

See NoTE, on page 312. 

LARCENY. 

See INDICTMENT, 11. 

LEVY OF LAND. 

See ExECUTION, 5, 6. 

LIBEL. 

1. In an indictment for a libel, an allegation that the defendant sent the same 
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to several specified persons, and thereby published the same, is a sufficient 
averment of publication. State v. Barnes, 530. 

2. Such an allegation is not a mere conclusion oflaw. It is sustained by proof 
that the defendant sent the libel to one only of the persons specified. lb. 

3, An allegation that the defendant wrote and printed a libel, may be treated as 
an allegation that he wrote and printed a false and defamatory publication. 

lb. 

4. In an indictment for a libelous publication, it is not necessary to set out the 
residence and addition of the person libeled. lb. 

6. Where several mere modes of publication are mentioned, it is not fatal to 
the indictment, that they are alleged in the disjunctive, lb. 

LIEN. 

1. The statute invalidating unrecorded mortgages of personal property does 
not extend to liens. Sawyer v. Fisher, 28. 

2. When the common law itself raises a lien, the possession must be con-
tinued. lb. 

3. Liens may be created by contract, lb. 

4. Such contract may stipulate the mode in which the lien shall be effectuated, 
continued or rescinded. lb. 

6. If it appear in a written contract, that the parties intended to establish a 
lien, that intent is to prevail, unless prohibited by the rules of law, lb. 

6. When it is stipulated, in the contract of sale of personal property, that the 
vendor shall retain a lien till payment, there is no rule of law to defeat that 
stipulation. lb. 

7. A lien, created by contract, is not discharged by permitting the general 
owner or his assignee to take possession of the property, if it may be done 
consistently with the contract, and the course of business, and the inten-
tion of the parties. Spaulding v. Adams, 211. 

8. Where one, entitled to a lien on property, conducts respecting it, in a man
ner inconsistent with the preservation of his lien, the presumption is that 
he has waived or abandoned it, unless such conduct be satisfactorily ex-
plained. lb. 

LIMITATION. 

1. The statute of limitations does not, of its own force, cut off claims, unless 
it be presented to the court, as a defence. It is not necessary in the declara
tion, to allege that the cause of action accrued within six years. 

Ware v. Webb, 41. 

2. Neither is it necessary in declaring upon a note more than six years after 
its pay-day, to allege that it was witnessed. lb. 

3. In computing the four years, in which suits may be brought against an 
executor, that period is not to be reckoned, during which his official action 
maybe suspended by an appeal from the decree appointing him to that office, 

McPhetres v. Halley's Ex'or, 72. 
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4. A promise, not in writing, made by a debtor, (in consideration of a pay-day 
extended,) that he will not take advantage of the statute of limitations, 
will not support an action brought for the breach of such promise. 

Hodgdon v. Chase, 169. 

5. The limitation in the eighth section of the bankrupt law, applies to actions 
in the name of an assignee in bankruptcy, though brought wholly for the 
benefit of a third party. Pike v. Lowell, 245. 

6. Charge8 made annually by the treasurer against himself in the books of a 
corporation, for annual interest on a debt due from him, lirought down to a 
period within six years from the date of the writ, are recognitions of the debt, 
by which the limitation bar is removed. Bluehill Academy v. Ellis, 260, 

MANDAMUS. 

1. In this State, writs of mandamus can be issued only to courts of inferior 
jurisdiction, or to corporations or to individuals. Dennett, petitioner, 508. 

2. This court has no authority, by mandamus, to control the official doings of 
the Governor and Council. Ib. 

MANSLAUGHTER. 

See MuRDER, 

MARITIME RIGHTS. 

Sec SHIPPING, 1, 2, 3, 4, 5, 6. 

MARRIED WOMEN. 

In relation to a note, given since the statute of 1844, and made payable to 
a married woman, the party, who would establish title in her, takes the 
onus of proving that it did not, in any way, come from the husband. 

Clark v. Viles, 32. 

MILLS AND DAMS. 

1. The grant of a "mill site" conveys a water power, together with the right 
to maintain a dam wherever such dam would be suitable for the convenient 
and beneficial appropriation of the water power. 

Staclcpole v. Curtis, 383. 

2. To establish a prescriptive right of flowing water by a dam for the use of 
a mill, it is not necessary that the dam should have been maintained, for 
the whole period, upon the same spot; it is sufficient, if shown to have 
been maintained upon the same mill site, though removed, from time to 
time, to different places upon such site. lb. 

See FLOWING OF LANDS, 

MISCELLANEOUS. 

For some miscellaneous cases and cases of practice, see APPENDIX, page 589 
and onward, 
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MITIIMUS. 

In a mittimus, issued by a justice of the peace, it is not necessary to copy the 
complaint, or to state the proofs before the justice. Ricker, petitioner, 37. 

MORTGAGE. 

I. The statute invalidating unrecorded mortgages of personal property does 
not extend to liens. Sawyer v. Fisher, 28. 

2. If a person purchases land, (from one who had previously conveyed the 
same in mortgage,) and then sells the same at different times in separate par
cels to several purchasers, it may be, that, in equity, the portion last conveyed, 
if of sufficient value, will be chargeable with the whole mortgage debt. 

Sheperd v. Adams, 63. 

3. In this case, the last sold portion was of sufficient value to discharge the 
mortgage, and the purchaser thereof bought in the mortgage debt, and took 
an assignment of the mortgage, and foreclosed the same. He then, under a 
claim of title to the whole tract, released to the purchaser of the first sold 
portion, his, ( the assignee's,) right in this portion, upon being paid by said 
purchaser, a sum of money therefor. Ileld, that said releasee could not, in an 
action at law against the releasor, recover back the money, though paid under 
a belief that the releasor, when giving the release, had title to the whole 
tract. lb. 

4. Whatever may be the right of the releasee, his remedy is at equity alone. 
Jb. 

5. If the mortgager of land, or his assignee, convey the same by deed of war
ranty, he no longer is entitled to redeem against the mortgage. 

Elder v. Trite, 104, 

6. His grantee is under no obligation to redeem. lb. 

7. Where land is conveyed with covenants of general warranty, and, at the 
same time, is re-conveyed in mortgage, with like covenants of warranty, 
no action upon the covenants in t~e mortgage can be maintained by the 
mortgagee or his assignee. Smith v. Cannell, 123. 

8. Thus, where such deeds were given, it was Held, that the assignee of the 
mortgagee could not recover, upon the mortgager's covenants, for an eviction 
under a judgment for dower recovered against such assignee by the widow 
of the mortgagee. lb. 

9. Personal property, under mortgage, and remaining by the contract in posses
sion of the mortgager, is not attachable as the property of the mortgagee. 

Morton's administrator v. Hodgdon, 127. 

10. The right of a mortgagee of land is not attachable or subject to a levy as 
his property. McLaughlin v. Shepherd, 143. 

11. If mortgagees of personal property, when summoned as trustees to the mort
gager, would rely upon a foreclosure of the mortgage, they must, in the dis-

closure, show what were the conditions of the mortgage, and that a fore-
closure had occurred. Dexter v. Field, 174, 

12. If a mortgage, (which was made to secure the performance of a bond,) be 
assigned, the mortgagee can maintain no action upon it, unless he have 

VOL, XXXII. 80 



634 INDEX. 

also some interest in the bond, for he could have no conditional judg-
ment. Webb v. Flanders, 175. 

13. At law, the transfer of a note, secured by mortgage, does not assign the 
mortgage. Dwinel v. Perley, 197, 

14. If a mortgage of land be made, in fraud of creditors, and the mortgager 
afterwards become bankrupt, the purchaser of the assignee's rights holds 
the fee, unincumbered by the mortgage. lb. 

15. A mortgager of land, whose right of redeeming has been sold on execution, 
has no rights in the land, until redeemed from the sale. 

Smith v. Sweetser, 246, 

16. His acts upon it may be treated as trespasses. lb. 

17. Before the redemption, whether he be in possession or not, he can maintain 
no action of trespass quare against the purchaser for acts done upon the land, 

lb. 

18. When mortgaged goods have been attached, and the bailee of the attaching 
officer, while the custody of the goods is in him, consents to hold the goods 
as servant of the mortgagee, and actually holds for him, there is such a 
taking of delivery and retaining of possession by the mortgagee as to make 
it unnecessary that the mortgage should be recorded, although the value 
of the property exceeds thirty dollars. Wheeler v. Nichols, 233. 

19. A mortgage of personal property, made to a number of persons to secure 
them against their liabilities, as indorsers for the mortgager, is not invalida
ted by the fact that no two of the mortgagees were liable upon any one paper. 

lb. 

20. Should any trespass be committed upon the rights derived under such mort
gage, the action for redress may be brought jointly by all the mortgagees. 

lb. 

21. In trover for an article mortgaged to the plaintiff, the mortgage alone is evi
dence, prima facie, of property in him, as against a subsequent vendee of 
the mortgager. Brooks v. Briggs, 447. 

22. If, in such an action, the defence be set up that the mortgage debt has been 
paid, the burden of proof is on the defendant. lb. 

MURDER. 

The rule of the common law is in force in this State, that when the death of 
a human being occurs by the act of one, who is in pursuit of an unlawful 
design, without any intention to kill, it will be either murder or man
slaughter, according as the intended offence is a felony, or only a misdemean-
or. State v. Smith, 369. 

NAVIGATION AND NAVIGABLE RIVERS. 

See AQUATIC RrnHTs. VESSELS. 

NEW PROMISE. 

See BANKRUPTCY, 3, 5. 
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NEW TRIAL. 

1. Generally, a new trial will not be ordered on the ground of newly discovered 
evidence, if the same be merely cumulative. 

S,wwman v. ·wardwell, 275. 

2. It is a rule that new trials, on the ground of newly discovered evidence, 
will not be granted, unless it shall seem to the conrt probable that it might 
alter the verdict. lb. 

3. Though the conduct of a juror may, in some respects, be at variance 
from the requirements of the court, yet, if it do not appear that some in
jury to either party could have resulteu from it, it is not a sufficient ground 
to require a new trial. Newell v. Ayer, 334. 

NONSUIT. 

1. After the nonsuit of an action, a second suit upon the same demand may 
be stayed by the court, until the defendant's costs in the former action be 
paid, notwithstanding the second suit is brought by an assignee, who, 
when purchasing the demand, had no knowledge that it had previously 
been put in suit. ·warren v. Homested, 36. 

2. After evidence has been given by bo.th parties, a nonsuit cannot rightfully 
be ordered. Lyon v. Sibley, 576, 

OFFICER. 

l. In a levy of execution up:m land, if one of the debtors lived upon 
the land, and the other within a half a mile of it, and the officer, in his 
return, certified that, at ten o'clock in the forenoon, he left at the dwelling
house of each, a written notice, stating that he had seized the land, and re
questing them to choose an appraiser, to assist in the appraisement to be 
made at five o'clock in the afternoon of the same day, and that that was 
a reasonable notice, Held, that, if the officer's return was not conclusive, 
the court could not decide that the time allowed, to the debtors to choose 
an appraiser, was not a sufficient one. Dwinel v. Soper, 119. 

2. Property, which the officer had no right to attach, cannot be retained by 
him for the purpose of enforcing a reimbursement of money, which he may 
have paid to discharge a prior lien upon it. Morton v. Hodgdon, 127. 

3. "When mortgaged goods have been attached, and the bailee of the attaching 
officer, while the custody of the goods is in him, consents to hold the goods 
as servant of the mortgagee, and actually holds for him, there is sueh a taking 
of delivery and retaining of possession by the mortgagee as to make it un
necessary that the mortgage should be recorded, although the value of the 
property exceeds thirty dollars. Wheeler v . • Vichols, 233. 

4. Though a debt, for which property has been attached, may have been paid, 
and the attachment thereby discharged, yet the attaching officer cannot be 
charged as a wrongdoer for retaining the possession, until satisfactory evi-
dence be given him, that the attachment has been vacated. Jb. 

li. If an officer, having a writ for service, offer the summons to the defendant, 
who refuses 'to receive it, he may rightfully return that he delivered the 
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summons, or he may return the facts specifically, and they will be held as a 
delivery. Fuller v. Kemiey, 334. 

OVERSEERS OF THE POOR. 

1. The courts of law are alone authorized to detennine the amount of damage 
which a minor, apprenticed by the overseers of the poor, is entitled to re
cover for ill-treatment suffered from his master. 

Vinalhaven v. Ames, 299. 

2. The overseers, in fixing the amount, would transcend their authority. 
lb. 

3. A payment made to them, unless its amount had been settled in a suit at law, 
would not bar a claim against the master, made by the apprentice, when 
arrived at age. lb. 

4. A note given by the masj;er and payable to the treasurer of the town, on an 
adjustment made by the overseers, in discharge of such a claim is, therefore, 
without consideration, and uncollectable by the town. Ib. 

PARTIES TO ACTIONS. 

See EQUITY, 4, 9. BrLLS, &c., 14. 

PARTITION OF LANDS. 

1. The court, in acting upon a report of commissioners appointed to make parti
tion of land, cannot properly perform its duty, without ascertaining whether 
persons, known to be concerned and within the State, have had sufficient 
notice of the time and place of making partition, to enable them to be pres
ent at the partition, for the protection of their rights. 

Hathaway v. Persons unknmim, 136. 

2. The commissioners' return, that they have given sufficient notice, is not con-
clusive upon the court. lb. 

3. They should state what they have done, and whether any, and what persons, 
(if any,) were known to them to be concerned, and resident wi1hin the State, 
and what notice was given to each of them. lb. 

See DowER, 7, 8. 

PARO LE CONTRACT. 

See CONTRACT, 4, 5, 6. BANKRUPTCY, 3, 4, 5. 

PAUPERS. 

I. Desertion by a minor child from his father's home, with vagrancy and crime, 
does not constitute emancipation, so long as the father has not relinquished 
his right of control, nor consented that the minor should act for himself 
independently of the father. Bangor v. Readfield, 60 .• 

2. Supplies, furnished by a town to a minor child, without the knowledge or 
consent of the father, wl,ile the fat her is of ability to suppo-tt the child, will 
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not prevent the father from gaining a settlement by five years residence, 
under the sixth clause of the first section of R. S. c, 32. lb. 

PEDDLERS. 

The traveling from place to place, though within the same town, for the purpose 
of vending goods, wares and merchandize, without having obtained license 
therefor, is a violation of the statutes of 1846, c. 200, and of 1848, c. 63. 

Andrews v. White, 388. 

PEW. 

A tenant in common with others, of a meeting-house, may maintain tres
pass for injuring one of the pews, against a person having no title either in 
the pew or in the house. Murray v. Cargill, 517, 

PLEADING. 

1. In a case, presented for decision upon a statement of facts, without any 
stipulation that the decision should be influenced by the pleadings, the de
fendant is to have judgment, if the facts would verify any plea, which 
which should exhibit a bar to the action. Moore v. Philarick, 102. 

2. In such a case, the pleadings do not require examination. lb, 

3. In aii action for breach of warranty, in the conveyance of land, the defend,
ant, by his pleadings, may bring the title into ques1;ion. 

Morrison v. Kittridge, 100. 

4. In an action by the indorsee of a negotiable note, if theplaintiff allege the 
indorsement, he need not allege a promise to himself. By operation of law 
the original promise was to him. Ware v. Webb, 41. 

5. The second count in a writ need not allege, that it is for a cause of action 
"other" than that of the first count. lb. 

6. Neither in order to avoid the limitation bar, is it necessary to allege in the 
declaration, that the note was witnessed. lb. 

7. A declaration upon a contract for a specified quantity of an article, though 
laid under a videlicit, is not sustained by proof of a contract for a larger 
quantity. Foster v. Pennington, 178. 

8. Of pleadings in the suit in error. Wilton Jl,Ianj. Co. v. Woodman, 185. 

9. Double pleading is at the discretion of the court, and will be allowed only 
when there is reasonable ground for believing it will be for the furtherance 
of justice. lb. 

10, In replevin, upon a plea of non cepit with brief statement that the property 
is in the defendant, and not in the plaintiff, it is incumbent on the plaintiff 
to prove property in himself. Cooper v. Bakeman, 192. 

11. If the brief statement merely allege property in the defendant, without 
denying it to be in the plaintiff, the burden of pioving ownership is on the 
defendant. - Per WELLS, J. lb. 

12. ·A person, who has assigned all his interest in a contract made to him, 
nee,d not join with the assignee as a plaintiff, in a bill for performance. 

Miller v, Whittier, 203. 
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13. Upon a count on a note, not alleged to be upon interest, a note drawing 
interest cannot be received in evidence, though agreeing in all other respects 
with the count. Gragg v. Frye, 283. 

14. Such a count, in a suit previously commenced, and yet pending, cannot 
in an action upon a note drawing interest, be pleaded in abatement, as being 
for the same cause of action. Ib. 

15. In replevin, a verdict of non cepit and a judgment for return, are not con
clusive upon the question of property. They only show that, for some cause, 
the defendant is entitled to the possession. :Moulton v. Smith, 406. 

16. A judgment of return, in an action of replevin, founded upon a verdict of 
non cepit, is not a bar to a suit involving the question of property. lb, 

17. It is no valid objection to a declaration, that it contains one count in case, 
and another in trespass, de bonis asportatis. Ib. 

18. In a complaint charging a misdemeanor, the defendant is not precluded 
from_traversing any material allegation, though made under a videlicet. 

State v. Phinney, 439. 

19. A former conviction for the same offence, cannot avail in arrest of judg-
ment. It should be specially pleaded. State v. Barnes, 530. 

20. A writ may be quashed, upon motion, [for an insufficient service; but it 
must be made within the time allowed for pleading in abatement. 

Shorey v. Hussey, 579. 

POOR DEBTORS. 

1. ,Vhere a mother has recovered judgment upon a previous adjudication, that 
the putative father of her illegitimate child should pay to her a sum of 
money, she is entitled to have execution running against his body; not
withstanding he may have been discharged, on taking the poor debtor's 
oath, from an imprisonment, which had been ordered upon his refusal to 
give bond for the performance of the original adjudication. 

McLaughlin v. Whitten, 21. 

2. In suit upon a poor debtor's bond, the decision of the justices of the quo
rum is conclusive as to the correctness of the notice to the plaintiff of the 
time, place and intent to take the poor debtor's oath. Lowe v. Dore, 27. 

3. In a disclosure upon a poor debtor's bond, the father of the debtor, being 
objected to by the creditor, is incompetent to act as one of the justices of 

the peace and quorum. Baker v, Carleton, 335. 

4. But, if the debtor take the prescribed oath before two such justices, of 
whom his father is one, the damage for the breach of the bond is to be 
assessed under the provisions of the statute of 1848, c. SJ. Ih. 

5. In a citation to an execution creditor, notifying him of the time and place, 
at which his debtor intc~ded to take the poor debtor's oath, it is not neces
sary that a statement should be made of the date of the judgment, or of 

the date of the execution. Rand v. Tobie, 450. 

6. Although an execution debtor, enlarged upon having given a debtor's sh; 
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months relief bond, may have taken the poor debtor•s oath within six months 
from the execution of the bond, yet, if he disclosed a valuable interest in any 
chose in action, and omitted to have it appraised, there is a breach of the 
bond. Remick v. Brown, 458. 

7. "\Vhere an execution debtor has mortgaged a chose in action for the security 
of one of his creditors, and it be proved that the same was not of sufficient 
value to secure such creditor, the debtor's omission to cause the same to be 
appraised before taking the poor debtor's oath, will be considered of no actual 
damage to the creditor. Ib. 

PORTLAND, CITY OF. 

1. The licensing of an individual to occupy a part of a public street exclusively 
for his own benefit, by erecting and using a railroad for the transportation 
of rocks and gravel, is not among the powers granted to the city council of 
Portland by the ninth section of its charter, or by any other statute. 

Green v. Pm•tland, 431. 

2. No action lies against the city for a person suffering special damage in his 
comfort or business by means of a railroad, so licensed, although the party 
licensed may have given bond to indemnify the city against liabilities for 
such damages. lb. 

POWER OF ATTORNEY. 

See ATTORNEY, 1. 

PRACTICE. 

1. After the nonsuit of an action, a second suit upon the same demand may 
be stayed by the court, until the defendant·s costs in the former action be 
paid, notwithstanding the second suit is brought by an assignee, who, when 
purchasing the demand, haC:. no knowledge that it had previously been put 
in suit. Warren v. Homested, 36. 

2. The seventh section of the Act of 1846, for restricting the sale of intoxicat
ing drinks, requires the defendant, appellant, to "advance the jury fee and 
all other fees that may arise after the appeal." By the " other fees" there 
spoken of, are intended only such foes as arise for the services of the clerk 
of the court. Levant v. Varney, 180. 

3. This Court has no power to draw from another court an original paper 
The register of deeds is the proper officer to certify the copy of the records 
of a levy on execution. Gray v. Garnsey, 180. 

4. In a case of replevin, submitted for decision on questions of law, without any 
stipulation as to the allowance of damages, the court, at another term, after 
judgment of nonsuit and return, has no power to assess the defendants' dam-
ages or to submit that question to a jury. Dillingham v. Smith, 182. 

5. In order to discredit an opposing witness, by proving that he had made 
declarations in conflict with his testimony, it is not requisite that he should 
be previously interrogated as to such declarations. 

Wilkins v. Babberahall, 184, 
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6. An action, originating in a justice's court, cannot be brought to this court, 
by appeal from a judgment of the District Court, on a demurrer in law, or 
upon an agreed statement of facts. The remedy is by exceptions, 

English v. Sprague, 243. 

7. The contending by counsel, in argument to the jury, that a certain position 
is a principle of law, does not of it~elf require the Judge to instruct the 
jury upon that point. Tenney v. Butler, 269. 

8. Genera,lly, a new trial will not be ordered on the ground of newly discovered 
evidence, if the same be merely cumulative. 

Snowman v, Wardwell, 275. 

9, It is a rule that new trials, on the ground of newly discovered evidence, will 
not be gnmted, unless it shall seem to the court probable that it might alter 
the verdict. lb. 

10. An agreement under seal to withdraw an action from the court, is not re-
scindable by one of the parties alone. Hutchings v. Buck, 277. 

11. "\Vhere, in pursuance of such an agreement, the entry of "neither party" 
has been made on the docket, the suit is discontinued and the jurisdiction of 
the court over it is at an end. lb. 

12. Though the same agreement also contains a submission of the action, and 
the referee afterwards dies, before having acted upon the matter, still there 
is no authority in the court torestore the action to the docket. lb. 

13. In the Judge's instructions to the jury, a remark that, in relation to a 
position taken by one of the parties, he had perceived no evidence in support 
of that position, but still referring it to the jury to settle the case upon the 
evidence, is not such an interference with the province of the jury, as to 
sustain exceptions. Cunningham v. Batchelder, 316. 

14. A co-defendant may be cited anew, and proceeded against, although the 
suit had been previously discontinued as to him, on an agreement for a valu-
able consideration. Drake v. Rogers, 524. 

15. It is not competent for another defendant to object to such a proceeding. 
lb. 

16. The report of a case from Nisi Prius will be dismissed, though signed by 
the Judge, if it be found defective in any essential particulars. 

Porter v. B. B. Railroad, 540. 

17. No appeal to this court, from a judgment of the District Court, upon an 
agreed statement of facts, can be sustained, in an action originating before 
a justice of the peace. Giles v. Vigereaux, 565. 

18. After evidence has been given by both parties, a nonsuit cannot right-
fully be ordered, Lyon v. Sibley, 576. 

For some cases of Practice and some cases of miscellaneous matter, see Ap
pendix, page 589 and onward. 

See PLEADING, 1, 2, JUROR, 4. 

PRESCRIPTION. 

1. Though a dam may have flowed land more than twenty years, a prescrip-
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tive right, set up by the defendant, is not established, unless the occupation 
was by himself or some person under whom he claims. 

Benson v. Soule, 39. 
2. ·when an officer of a corporation is required to be chosen by ballot, and the 

record of his election does not specify the mode, the legal presumption is 
that he was chosen by ballot. Blanchard v. Dow, 557. 

PRINCIPAL AND SURETY. 

In a suit to recover for money paid by the plaintiff, as surety to the defend
a,;_t in a replevin bond, it is no defence, that the plaintiff, when signing the 
bond, knew that the replevin suit was groundless and malicious. 

Smith v. Rines, 177. 

PRIVILEGED COMMUNICATIONS. 

See ATTORNEYS, 6, 7, 8. 

PROBATE COURT. 

1. There is a want of jurisdiction in the Judge of Probate of any comity to 
grant administration upon the estate of a person, whose domicil, at the time 
of his decease, was within the State, but not within snch county. 

llfoore v. Philbrick, 102. 

2. Such want of jurisdiction, if it appear in the same record which exhibits the 
grant of administration, is decisive against the validity of the grant. 

Ib. 

3. No action can be maintained for the breach of a contract to employ the 
plaintiff, at stipulated daily wages, unless there was some stipulation as to 
the length of time, for which the employment should continue. 

Blaisdell v. Lewis, 515. 

See EXECUTORS AND AmnxISTRATORS, 5, 6, 7, 8. 

PURCHASE AND SALE. 

See SALE. 

REAL ACTIONS. 

Administrators de bonis non, cannot, in that capacity, maintain a real action. 
Brown v. Strickland, 174. 

RECEIPT. 

In an action upon a promissory note, a receipt in full of all demands, giv
en by the plaintiff to the defendant, will, if uncontradicted or unexplained, 
defeat the action. C1tnningham v. Batchelder, 316. 

RECORD. 

1. In debt on a judgment in another court, if there be introduced two copies ot 

VoL xxxn. 81 
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the record duly authenticated, and yet variant from each other; it seems, 

the plaintiff must fail because of the uncertainty in his proof. 
Tibbetts v. Baker, 25. 

2. In such case; it seems, the certifying officer or any person, who has com
pared the copies with the original, may testify which is the true copy. lb. 

3. In such a case, if the defendant, in offering to introduce an authenticated 
copy, also embrace in his offer the proof of facts extraneous to the record 
it is not erroneous to reject the whole offer. lb. 

See COUNTY ColDIISSIONERS, 3, 4, 5. 

REFEREES. 

1. Of the right of referees to decide matters of law, arising in cases submitted 
under a rule of the court. Sweetsfr v. Kenney, 464. 

2. The appointment of a person "to see whether" certain work was according 
to previous contract, docs not confer the powers of a referee; and the 
opinion he might give would not be conclusive, but may be controlled by 
evidence. McKinney v. Page, 513. 

3. The construction of a contract by referees, appointed under a submission at 
common law to settle the dispute in relation to that constri,ction, is not re-
examinable in this court. Porter v. B. B. Railroad, 539. 

4. Thus, the plaintiffs contracted with the defendants to construct for them a 
railroad; the defendants reserved the right to alter the line or the gradients 
of the road, without the allowance of any extra compensation, if the engi
neer should judge such alterations necessary or expedient ; alterations were 
accordingly made, involving a large increase of expense. For that increase 
of expense, the referees allowed compensation to the contractors ; Held, by 
the court, that the allowance of that compensation did not transcend the 
authority of the referees. lb. 

5. Thus again ; the defendants in the contract reserved the right to substitute 
piling instead of embankment, on a specified part of the road ; and the sub
stitution was made, creating to the contractors an increased expense, for 
which the referees allowed a compensation; Held, that that allowance did 
not transcend the authority of the referees. lb. 

6. The submission stipulated, that the referees should take the contract, as the 

basis of their action. The contract require:l, that a fixed proportion of the 
cost of the road should be paid to the contractors, in the stock of the com
pany. The referees, having ascertained the amount of that proportion, 
awarded that certificates for the same should be issue:l to the contractors ; 
Ileld, by the court, that this part of their award did not transcend their au-
thority. lb. 

7. The certificates of the stock were demanded, but were not furnished. Ileld, 

the measure of damage is, not their par value, but their marketable value. 
lb. 

8. It is not within the province of referees to award costs, unless so authorized 
by the submission. lb. 
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9. The part of an award by which costs are allowed without authority, may be 
set aside, without invalidating the residue of the award. lb. 

See ARBITRATION ~'!D Aw ARD, 

REGISTER AND REGISTRY OF DEEDS. 

The register of deeds is the proper officer to certify the copy of the records of a 
levy on execution. Gray v. Garnsey, 180. 

See CoNVEYANCE, 19, 20, 21, 22, 23, 24. 

REPLEVIN OF A PERSON. 

1. The writ de homine replegiando lies only for the benefit of a person unlaw
fully imprisoned or restrained of liberty. Richardson v. Richardson, 560. 

2. It can be brought in his name only, though it may be at the procurement 
of another. lb. 

3. It cannot be used for the benefit of another person, although such other 
person may have, by contract, a lawful claim to his services or to the 
custody of his person. lb. 

4. A female infant, of the age of seventeen months, residing with her father 
and under his care and protection, is not so imprisoned or restrained of 
liberty by him as to authorize any person to replevy her person; even if 
the father had previously assigned to such person the care and education of 
the child. Jb. 

5. ,vhether such an assignment can be lawfully made, non dicitur. lb. 

REPLEVIN OF PROPERTY. 

1. In a case of replevin, submitted for decision on questions of law, without 
any stipulation as to the allowance of damages, the court, at another term, 
after judgment of nonsuit and return, has no power to assess the defendant's 
damages, or to submit that question to a jury. Dillingham v. Smith, 182. 

2. In replevin, upon a plea of non cepit with brief statement that the property 
is in the defendant, and not in the plaintijf, it is incumbent on the plaintiff to 
prove property in himself. Cooper v. Bakeman, 192. 

3. If the brief statement merely allege property in the defendant, without de
nying it to be in the plaintiff, the burden of proving ownership is on the 
defendant. -Per ,vELLs, J. lb. 

4. It is a general principle, that a chattel cannot be replevied from one part 
owner by another part owner. Hardy v. Sprowle, 322. 

5. Personal property belonging to tenants in common, and attached as the 
property of one of them, may, upon the application of the other, be deliv
ered by the officer to him, after an appraisal had and bond given, as pre-
scribed in R. S. ch. 114, § 65 and 66. lb. 

6. It seems, that after a delivery to the applicant, he may rcplevy the property 
even from his co-tenant, if it be taken or detained by him. Ih. 

7. But Held, that though the appraisal has been had, and the bond given, yet 
the delivery, to authorize such a replevin, must have been, not merely a 
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formal, but an actual one, giving to the applicant the amual custody of the 
property. lb. 

8. Until such a delivery, the bond given by the applicant, has not become op-
erative. lb. 

9. In replevin, a verdict of non cepit and a judgment for return, are not con
clusive upon the question of property. They only show that,for some cause, 
the defendant is entitled to the possession. Moulton v. Smith, 406. 

10. A judgment of return, in an action of replevin, founded upon a verdict of 
non cepit, is not a bar to a suit involving the question of property. lb. 

See Ilo:m, 8. 

RIVERS. 

See AQUATIC Ilrnnrs. 

SALE. 

1. A purchase of goods by the defendant is not completed by his agreeing to 
buy them at a fixed price and permitting them to be charged in account, 
if there be no term of credit agreed on, and if he do not receive the goods, 
nor order them to be forwarded. Sackett v. Lowell, 164. 

2. Testimony tliat the plaintiff made a sale of goods to the defendant, at a 
stipulated price, and charged them, (in his presence,) in account; that noth
ing was said as to the length of the credit; that defendant did not take the 
goods, nor direct them to be forwarded, will not sustain an action for the 
price of the goods, although the plaintiff forwarded them by express to 
the city of defendant's residence; there being no proof that he received 
them, Jb. 

3. If one wrongfully sell the plaintifl's goods, ,the receipt of money from 
him by the plaintiff, on account of such goods, would not be a ratification 
of the sale, provided the plaintiff would have had a right, without ratify-
ing the sale, to receive the money. White v. Sanders, 188. 

4. The title to goods will pass by a sale without delivery from the true own
er, though, at the time of the sale, they are in the tortious possession of a 
third person, claiming them. Cartland v. Mon·ison, 190. 

5. The purchaser in such a case may, after demand, maintain trover for them, 
against such third person. lb. 

6. If, by reason of an attachment of personal property, a purchaser of it from 
the debtor cannot receive an actual possession, a symbolical delivery of it 
will be sufficient, Wheeler v. Nichols, 233. 

7. The owner of personal property, attached upon a writ against him, and actu
ally retained by the officer or his bailee, may transfer his interest therein 
either absolutely or in mortgage, subject to the attachment-lien. lb. 

SCIRE FACIAS. 

1. The remedy for an administrator de bonis non, upon an unsatisfied judgment 
recovered by the original administrator, is by scire .facias. Debt will not 
lie. Paine v. McIntire, 131. 
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SERVICE OF WRIT. 

See OFFICER, 5. BoNo, 8. 

SET-OFF. 

A note for money given by the plaintiff to the defendant may be proved un
der an account filed in set-off, for money had and received, For that pur
pose no amendment of the set-off claim is necessary, though it is allowable, 
if moved for. Gragg v. Frye, 283. 

SHIPPING. 

1. If, in a river, there be a common and known passage way for vessels to a 
wharf, there is, ordinarily, no right in any person to obstruct it by anchoring 
a vessel upon it, or so near to it as to expose another vessel to danger, by 
compelling her to depart from the passage way. 

Knowlton v. Sanford, 148, 

2. In case of absolute necessity, however, a vessel may lawfully anchor upon 
such passage way, remaining no longer than the necessity exists. lb. 

3, In any such case of necessity, it is the master's duty to exercise reasonable 
skill, prudence and care to give all others their just rights of navigating the 
river. Whether he performs that duty, is a question of fact for the jury. 

lb. 

4. Though the distress of the vessel were not so stringent as that she could not 
have been stopped and anchored elsewhere than in the passage way, it is 
still matter, not of law for the court, but of fact for the jury, to determine 
whether the master, under the circumstances, performed his duty to others in 
occupying the passage way. lb. 

5. Even if without necessity, a vessel should have anchored in such passage way, 
that would not authorize neglect in any other vessel, attempting to pass up
on such passage way. Such other vessel is bound to the use of ordinary 
care and skill, though the first vessel was in the wrong. If, through want 
of such care and skill, on the part of the vessel attempting to pass, a col
lision should occur, her owners would be liable to the owners or shippers of 
the anchored vessel, for their damages. lb. 

6. \Vhere a steamer, by user, has acquired the right to pass upon a particular 
passage way to a wharf, it is for the jury to decide whether other naviga
tors are bound, under the circumstances, to know that there is such a passage 
way, and where it is. lb. 

See VESSELS, 1, 2, 3. 

SLANDER. 

See \VrTNEss, 8. 

STAVES. 

See SuRVEY OF LUMBER, 2, 3. 
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STATUTE. 

1. If a statute, which confers a special privilege, also imposes specified duties, 
and provides a remedy for the neglect of them, that remedy alone must be 
pursued by persons who would seek redress for such neglect. 

Bassett v. Carleton, 553. 

2. In the charter of a private corporation, it is competent for the Legislature to 
establish a new tribunal, with exclusive power to decide whether the corpo
ration shall have failed to perform the duties required by the charter. 

lb. 

3. Thus, in a charter authorizing the erection of a dam, subject to the duty of 
turning logs over the dam, and of supplying water for the driving of them, the 
selectmen of the town may rightfully be constituted the exclusive judges, 
(in controversies between the corporation and other parties,) to decide 
whether a sufficiency of water had been furnished, and whether the logs 
were seasonably turned over the dam. lb. 

4. In such controversies, testimony that the logs were not seasonably turned ' 
over the dam, and that the supply of water was insufficient, cannot be receiv
ed in a court of law, even though the selectmen were never called, by either 
party, to act upon the subject. lb. 

STATUTES CITED, EXPOUNDED, &c. 

17 Car. 2, chap. 8, 

1841, c. 9, 8, 
1793, c. 8, 6, 
1838, c. 191, 
1843, c. 94, 
1792, c. 11, § 14, 
1793, Feb. 18, 
1797, March 2, 
1792, c. 11, § 14, 

1783, c. 24, § 8, 
1633, 
1657, 
1650, 
1693, 
1821, 

ENGLISH STATUTE, 

Administrators, ... , , • , , , ••• 131 

8'rATUTES OF THE UNITED STATES, 

Bankruptcy, 245 
Commerce, . 351 
Steam boats, 352 
Steam boats, 352 
Registry of vessels, 435 
Registry of vessels, 435, 436, 437 
Registry of vessels, 435, 438 
Registry of vessels, •• , 436, 437 

STATUTES OF MASSACHUSETTS, 

Dower, ...•...••• 
Indians, .• 
Indians, •.•.•.•••.••••• , • , , 
Foreigners, . • . . . • . • • . . • . • . • . • 
Indians, •••.•.• , • , , , , , • • , , , , 

133 
367 
367 
367 

. 367 
. 367 Act of Separation, • • . . • . . • • . 

STATUTES OF MAINE PRIOR TO REVISED STATUTES, 

1821, c. 62, § 7, 
1836, c. 107, § 13, 
1821, c. 52, § 20, 

Limitations, 
Mortgages, • . • 
Administrators, 

45 
109 
131 



1821, 

" 
1826, 
1831, 
1833, 

CHAP, 

c. 38, § 15, 
c. 121, § 23, 
c. 37, § 7, 
c. 36, § 3, 
c. 337, § 8, 
c. 501, 
c. 9, 

69, § 5, 8, 
131, § 9, 13, 
148, § 32, 
138, § 11, 
148, § 23, 25, 46, 
125, § 3, 
161, § 2, 
115, § 89, 
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Dower, . • • • • • • • . • • • • • • . • • • • 133 
Partition of land, •••••.•••••. , , 137 
Partition of land, • . • . • • • •• , . • • • • 138 
:Mortgage, •.•••••••.••••.•..• 147 
Taxes, . • • • . • • . • • • • . • . . . . • 396, 399 
Taxes, ...•••.•••••••••••••.. 397 
Portland city charter, • . • . • • . • . . 432, 434 

REVISED STATUTES, 

Usury, .. 17 
Bastardy, • .. 21 
Poor Debtors, 21 
Referees, . . .. 23 
Poor Debtors, .. . . . . 27 
Mortgages, • . . ... 28 
Fraudulent Conveyance, ... 34 
Nonsuit, ... 36 

146, § 1, 7, 19 ,20, Limitation, . . .. . . . . 41 
146, § 7, Limitation, .. 44 
25, § 89, ,vays, . . ... 46 

125, § 16, 17, 18, Equity, .. . . 66 
14, § 51, 54, Tax,. .. 68, 70 

120, § 23, Limitation, .. . . 73 
146, § 13, 29, Limitation, . ' 73 
105, § 32, Probate, .. 75 
138, t 2, Referees, . . ... 78 
114, § 16, 20, Endorsement of Writ, . .. 86 
77, § 24, Bank,. . . .. . . 90 

116, § 1, Justice of the Peace, .... 100 
105, § 3, Judge of Probate, 102 
125, § 6, Mortgage, . . .. 109 
94, § 11, Levy of Land, 120 

113, § 18, Administrator, . .. . . . . 131 
120, § 8, Administrator, • .. . . . . . . 131 
95, § 13, 14, Dower, .. . . . . . 132 

121, § 23, Partition of Land, .. . . . .. 136 
91, § 26, Implied notice, .. 144 
30, § 16, Impounding, .. . . 161 
66, § 28, 29, Lumber, ... . . . . . . 163 

146, § 19, New Promise, ... . . . . . . 169 
91, § 31, Trusts, .. . . 208 

115, § 113-119, Subsequent Attaching Creditors, .. . . 231 

" § 9, Amendment, ... . . 265 
146, § 9, Limitation, .. . . . . . 268 
92, § 17, 25, Wills,. .. . . . . 269 

108, § 21, Distributive Share, .. . 269 
105, § 24, Pro bate Court, • • .. . . . . 269 
91, § 26, Conveyances, .. . . . . . 289,294 
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CHAP. 32, 13
• 

15
• 

16
• ~ Paupers, .••.•.••.•.••••... , 301 

115, § 
1, § 

145, § 
115, § 

66, § 
§ 

54, § 
114, § 

2.5, § 
94, § 
91, § 
91, § 

148, § 
115, § 
89, § 

126, § 
167, § 
154, § 
96, § 

169, § 
129, § 

169, § 
96, § 

129, § 
169, 
115, § 
121, § 
95, 
91, § 

144, 
95, § 

164, 
1, 

64, 
148, 
115, 
146, 
109, 

§ 
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§ 
§ 
§ 
§ 
§ 

20, 5 
65, 
3, 

40, 
65, 68, 

Jurors, •.....•.•..•.•••••••. 311 
Rule XXII, .................. 311 
Jurors, .•.•••.......•...•... 311 

5, Lumber, ••.•••••••. 
• 31i 
. 320 

12, 13, 18, ~ 
19, 20, 5 Lumber, ••.••••..•• , •.•..•. 321 

14, Inspection, ....•• , , •......•••. 321 
6.5, 66, Attachment, •...•••.•. , .••• 322, 324 
71, 72, Ways, . . •. , .•.•....•.•. 327 
14, Dower, •.•....•.•••.•.•... , . 330 
26, •......•..•......•... 330 
30, 
28, 39, 
78, 
6, 
1, 
2, 
3, 

10, 
3, 

Condition, . . • . • . . . . • . • . . • . . . . . 3 31 
Poor Debtors, . . . . • . • . ..•.•••... 336 
Covenants, • . • . • • • .............. 336 
Divorce, . . . . . . . • . . • . . • . . • . • . . 338 
Interior Waters, .•...•..••.•.... 348 
Felony, •••.•.••••.•••....... 372 
Murder, •.•..•.••..••........ 374 
Equity, . • . • . . . ........•... 400, 402 

,, ...................... 400 
1, 6, 7, 11, ~ 
14, 15, 16. 5 ., . 400 

. 401 

.. 401 

. 402 

. 403 

. 410 

3, 4, 5, 6, 
11, 

1, 

13, 
25, 

1, 

6, 

Waste, 
Articles of ~eace, . . . . . 
Form of Action, . . . . . . 
Partition of land, 
Dower, ........ . 
Disseizin, . • . . . . • . . 
Dower, .. 
Dower, •.........• 

1, 8, 9, Nufaance, ....•...• 
1, Construction, ......... . 
1, 2, Hay, ..•......•..... 

29, 30, 39, Poor Debtors, . • . . . . . . 
78, Penal bonds, 

.. 413 
. 424 
. 424 
• 425 

. 426 
432 
432 
449 

459 
459 

29, Limitation, ..•..•....•..•... 462 

it i~J~; } Probate, ... , ............ 462, 463 

66, 
97, 

§ 2, Survey of lumber, . . • . . 506 
§ 18, Exceptions, . . 513 

25, § · 89; Ways, . . . . . . . . . • . . 538 

14, § 67, Taxes, . . . . . . • . . • . 558 
142, 
97, § 13, 

Replevin of Person, . • • . . . . • • • 5G3 

Appeal, ......•••• , •••..•.•..• 566 
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STATUTES PASSED SUBSEQUENT TO THE REVISED STATUTES. 

1844, c. 117, § 1, Married Women, • . . ... . . . 33 

1846, c. 205, § 8, 15, Sale of Liquors, . . . . . . . . . . . . . .... 37 

1842, c. 27, § 1, Indictment, . . . . . . . . ......... 40 

1849, c. 131, § 1, Tax,., . . ........... . . . . . . . . . 68 
1844, c. 123, § 10, Tax, .. . . 68 
1844, c. 54, § 51, 54. Tax, . . . . . . . . .. 68 
1846, c. 213, Casks, . . .... . . . . . . . . . 321 
1848, c. 85, Poor Debtors, . . . . . .. . .. . ... 336 

1849, c. 116, Divorce, . . . . . . . . .. . . . . . . . . . 338 
1846, c. 361, Navigation of Penobscot river, ... . . 348, 353 
1846, c. 105, § 1, 15, 10, Liquors, . . . . . . . . .... 380, 381 
1846, c. 200, Peddlers, . . . . . . . . . . . . .. ... 389 

1848, c. 63, Peddlers, . . . .... 389 
1846, c. 188, Injunction, . . . . . . . . . . . ... . . . 403 
1847, c. 28, § 3, Appeals, . . . . . . . . , ... 454 

1848, c. 85, § 2, Poor Debtors, . . • . . . . . . . . . .. . . 459 
1847, c. 28, § 5, County Commissioners, ....... 473 
1842, c. 3, § 2, Counting of votes, . .. . . . . . . . . . IHO 
1849, c. 128, Town Court, ... . . . .. . . . . . 527 

1848, c. 185, Carlton Stream, . . . . ......... . . • 555 
1847, c. 34, W. Pittston Fire Co., e Io• ♦ 557 
1846, c. 205, § 5, Intoxicating Liquors, . . .... . . . . . . 570 

SURETY. 

See PRINCIPAL AND SURETY, 

SURVEYOR AND SURVEY OF LUMBER. 

1. A surveyor of lumber is not bound to keep a record of his surveys. Hiil 
minutes are not of themselves evidence. Ayer v. Sawyer, 163. 

2. The provisions of R. S. ch. 66, requiring staves to be surveyed or culled 
previous to a sale, apply, not to pine staves made for fish barrels, but only 
to certain descriptions of oak staves. Gilman v. Perkins, 320. 

3. An action may be maintained to recover the price of such pine staves sold 
to the defendant, though they were not culled or surveyed. Ib. 

4. Under a defence that lumber sold and delivered was not legally surveyed, 
. arising in a suit brought to recover the price of it, the onus of proof is upon 

the defendant. Nutter v. Bailey, 604. 

5. If the seller have authorized the purchaser to select a surveyor, the pre
sumption is, that a surveyor was intended, by whom the survey could legally, 

be made. llJ. 

SURVEYOR OF HIGHWAYS. 

See WAYS, 11, 12, 13. 

VoL. xXXII. 82 



650 INDEX. 

TAX. 

1. Sales of the land of resident proprietors, made by a collector, for the non
payment of taxes assessed thereon, are invalid, unless it appear from the 
advertisements for the sale, that nine months from the date of the assess-
ment had already elapsed. Hobbs v. Clements, 67, 

2. Where lands, belonging to a non-resident proprietor, are taxed to the tenant 
in possession, though the tax may rightfully be collected of the tenant, yet 
per TENNEY, J. qumre, if, for the collection of the tax, the land can be sold 
as land of a resident proprietor. lb, 

3. An agent, employed by the owner of land, to bid off the same when sold 
at auction for taxes, cannot, by taking the deed in his own name, acquire 
title to himself. Jfatthews v. Light, 305, 

4. In order that a collector's deed of land, sold by him for taxes, shall con
vey title, it must appear that the provisions of law, preparatory to and au-
thoritative of such sale, have been strictly complied with. Jb. 

J. Several lots of land, 0elonging to a non-resident proprietor, were by the as
sessors inventoried and valued separately. They were taxed, not in separate 
sums, but in an aggregate sum ; and were by the collector advertised as sep
arate lots, specifying a tax upon each ; - Held, that a sale of them all, in 
solido, for a gross sum, for payment of the tax, conveye<l no title. 

Andrews v. Senter, 394. 

6. In tax sales under the Act of 1826, chap. 337, unless the collector "record 
and return to the treasurer, his particular doings" within thirty days, as re-
quired by the 8th section, the sale is void. Jb. 

7. So also it is void, unless the return designate or describe the land sold. 
lb. 

S. A collector of taxes, who receives a surplus of money upon the sale of pro
perty for a tax, and who omits to render to the owner, "an account in writ
ing" of the sale and charges, is a trespasser ab initio. 

Blanchard v. Dow, 557. 

9. A collector of taxes is liable in trespass, if he sell upon his warrant a greater 
number of the chattels than sufficient to pay the tax, with the fees and 
charges. JVi'lliamson V, Dow, 559. 

TENANCY AT WILL. 

1. After the expiration of a written lease, no notice to the tenant is necessary 
for the purpose of terminating the tenancy. Preble v. Hay, 456. 

2. In a tenancy at will, it seems that a written notice to the tenant to remove 
the buildings which he had erected, and to surrender the land to the land-
lord, will have the effect of a notice to terminate the tenancy. Jb, 

TENANT IN COMMON. 

1. Personal property belonging to tenants in common, and attached as the 
property of one of them, may, upon the application of the other, be deliver
ed by the officer to him, after an appraisal had and bond given, as prescrib-
ed in IL S. c. 114, § 65 and 66. Hardy v. Sprowle, 322. 

z. A tenant in common with others, of a meeting-house, may maintain tres-
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pass for injuring one of the pews, against a person having no title either in 
the pew or in the house. Murray v. Cargill, 517. 

TREATIES, PUBLIC. 

1. Although the preamble to a treaty does not form a part of the contract,"yet 
being authenticated by the signatures of the contracting parties, its aver-
ments are to be regarded as admitted truths. Little v. Watson, 214. 

2. "\Vhen the language used in a treaty clearly declares a fact, or grants, con
firms or defines a right, it must be effectual, even if found to be inconsistent 
with the purpose disclosed by the correspondence which preceded it. lb. 

3. The treaty of Vv ashington, of 1842, asserts, that that part of the line, which 
divided the territory of the United States from the territory of the Province 
of New Brunswick, and which lay between the monument at the source of 
the St. Croix river and the river St. John, was never ascertained and de
tennined; and the fact thus asserted is not to be brou,ght into question. 

lb. 

4. The treaty of Washington established, between the said monument and the 
St. John river, a new conventional line of boundary between this State and 
the Province of New Brunswick, irrespective of the line provided for by 
the treaty of Paris, made in 1783. lb. 

o. One who," at the time of the ratification of the treaty of ,vashington, was 
and for several years previously had been, in possession of land under a 
grant from said Province, has a title, which by the fourth article of said 
treaty is " held valid, ratified and confirmed" to him, although said land in 
fact lies within the limits of the United States, as established conventionally 
by the same treaty. Jb. 

6. That provision of the treaty is binding upon this court, without the inter-
position of any legislative action. Tb. 

7. Grants of land made by authority of the British Government, and coming 
within the scope of that provision, cannot, therefore, be vacated, even in a 
suit for the same land bought by a grantee of the State, within whose terri-
tory it is found to belong. lb. 

Treaty of"\Vashington, of 1842, 214,215, 216,219,220 
" Paris, of 1783, - - 214, 216, 217 
" Ghent, of 1818, - 222 
" with Spain, of 1819, 224 

TRESPASS QUARE CLAUSUM:. 

Trespass quare clausum fregit, may by maintained by the owner of land, for 
an injury done to the freehold, though the land be in the occupation of his 
tenant at wilL Davis v. Nash, 411. 

TROVER AND CONVERSION. 

, 1. The title to goods will pass by a sale without delivery from the true own-
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er, though at the time of the sale, they are in the tortious possession of a 
third person claiming them. Cartland v. Morrison, 190, 

2. The purchaser in such a case may, after demand, maintain trover for 
them, against such third person, lb, 

3. In trover, the conversion is sufficiently established, by proving that the de
fendant had claimed the property as his own, and attempted to dispose of it 
for his own benefit, Dickey v. Franklin Bank, 572, 

TRUSTEE PROCESS. 

1. In a trustee suit, the holding of a chose in action, belonging to the defend
ant, will not charge the holder as trustee. A note, belonging to a husband 
though made payable to his wife, is a chose in action. Clark v. Viles, 32. 

2. If mortgagees of personal property, when summoned as trustees to the mort
gager, would rely upon a foreclosure of the mortgage, they must, in the dis
closure, show what were the conditions of the mortgage, and that a 

foreclosure had occurred. Dexter v. Field, 174, 

TRUSTS. 

1. If an intestate have conveyed land, without any consideration, in trust for 
his own benefit, the administrator is not entitled to a re-conveyance. 

Crocker v. Smith, 244, 

2. The law gives him, not a title to the land of his intestate, but merely a right 
to sell the same, in a prescribed mode and for certain specified purposes. 

lb. 

USURY. 

1. ·where judgment has been recovered upon a note, for its full amount, the 
debtor, after having paid the execution, is precluded by the judgment from 
maintaining an action, brought to recover back the illegal interest, which 
he alleges to have been included in the note. Footman v. Stetson, 17, 

2. ·where, upon a promissory note, the plaintiff has received from the defendant 
interest above the rate of six per cent. per annum, the defendant in the suit 
upon the note, or in the suit upon the mortgage given to secure such note, is 
entitled to have such excess deducted. Larrabee v. Lumbert, 97. 

VESSELS. 

1. The property of a vess11l may pass to the purchaser, although the certificate 
of her registry or enrollment be not recited in the instrument of conveyance. 

Mitchell v. Taylor, 434. 
2. But, unless the instrument of conveyance contain such a recital, no new cer-

tificate of registry or enrollment can issue to the purchaser. lb. 

3. In the certificate of registry or enrollment, surrendered to the collector of 
the customs, upon the sale of a vessel, the purchaser has no interest. lb. 

4. Such papers are of no value to either party. lb, 

See SHIPPING, I, 2, 3, 4, 5, 6. 
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WASTE. 

The equity jurisdiction, given to this court in cases of waste, is confined to 
cases of technical waste; cases in which there is a privity of estate. 

Leighton v. Leighton, 399. 

WAYS. 

1. To maintain a suit against a town for the recovery of damage, sustained 
through a defect in its highway, it must be proved, that the highway was 
not safe and convenient; that the plaintiff exercised ordinary prudence and 
care ; and that the injury was occasioned by the defect in the highway 
alone. Moore v. Abbot, 46. 

2. In such a suit, if it appear that the injury was occasioned jointly by a de
fect in the highway and a delinquency in the plaintiff's horse, carriage, or 
harness, rendering the same unsafe or unsuitable, the plaintiff cannot recover, 
although he had no knowledge of such deficiency, and was in no fault for 
the want of such knowledge. lb. 

3. ,vhen an injury is occasioned by the united effect of a defect in the way, 
and some other cause, the party, bound to keep the road in repair, is not 
liable. lb. 

4. In order to a recovery, it must be proved that the injury was occasioned 
solely by the neglect of the defendants, and not by the neglect of the town 
combined with another cause, for which they were not responsible. lb. 

5, An injury cannot be held to have been caused by a defect in the highway, 
when some other cause contributed to it. lb. 

6, In an action against a town for an injury sustained through a defect in the 
highway, notice to the town, that such defect existed, is sufficiently proved, 
if the same was known to two of its inhabitants, capable to communicate 
information of it. Mason v. Ellsworth, 271. 

7, It is not necessary that such inhabitants should be among the principal men 
of the town, or that they should be assessed for public taxes, lb. 

8. Bodily pain is among the items for which compensation is to be made to 
one, who has suffered an injury through a defect in the highway. lb. 

9. If a proprietor of land grant the right of a private way across it, of a 
specified direction and width, and afterwards convey the land on one side of 
such way, bounding it by the line of the way ; it seems the grantee of such 
land takes no fee in any part of the strip of land covered by the right of 
way. State v. Clements, 279, 

10. Neither, by virtue of his deed, does he take, in such strip of land, any 
casement or any right of way by necessity. lb. 

11. A surveyor of highways has no authority to subject to a public easement 
any land, not lying within the lines of the road. 

Plummer v. Stw·divant, 325. 

12. However important to the public it may be, to have the water turned off 
from the highway, the surveyor has no authority to make a ditch, for that 
purpose, through adjoining improved lands. lb. 

13. For such an act, trespass may be maintained by the owner of the land. 
lb. 
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14. The licensing of an individual to occupy a part of a public street exclu
sively for his own benefit, by erecting and using a railroad for the transpor
tation of rocks andgravel, is not among the powers granted to the city 
council of Portland by the ninth section of its charter, or by any other 
statute. Green v. Portland, 431. 

1-5. No action lies against the city for a person suffering special damage in his 
comfort or business by means of a railroad, so licensed, although the party 
licensed may have given bond to indemnify the city against liabilities for 
such damages. lb. 

16. The statute of 1847, c. 28, § 3, requires the report of committees (appoint 
ed upon appeal, to examine into the doings of the County Commissioners,) 
to be made at the term of the District Court, next after their appointment. 

Windham, petitioners for certiorari, 452. 

17. Unless made at such next term, a subsequent acceptance of their report by 
the District Court is irregular and void. lb. 

18. In an action, under the statute, to recover for "bodily injury," suffered 
through a defect in the highway, the jury, in order to give to the statute the 
beneficial effect for which it was designed, may also allow compensation for 
loss of time resulting from the injury, and for expenses suitably incurred 
to obtain a cure. - Sanford v. Attgusta, 536. 

19. In such an action by husband and wife, to recover for "bodily injury'• 
suffered by the wife, the damage recovered may include the loss of her 
labor resulting from the injury, and also the expenses of a cure. Ib. 

20. In relation to such an action, that common law rule is not in force, which 
re:iuired that compensation for such loss of service and for such expenses, 
could be recovered only in a suit brought by the husband alone. lb. 

21. The standard of care required of travelers upon the highway, is such care 
as persons of common prudence generally exercise. 

Farrar v. Green, 574. 

22. If a defect in the plaintiff's carriage, though it were unknown to him, or 
if any other want of care on his part, contribute, jointly with a defect in the 
highway, to produce an injury to the plaintiff, the town bound to keep the 
way in repair is not accountable. lb. 

See EASEMENT, 1, 2, 3. INDICTMENT, 4. Com,TY COMMISSIONERS, 1, 2. 

WILL. 

1. Although a testator omit to make, in his will, any provision for one of his 
children, and it does not appear that the omission was intentional, the will 
may nevertheless be approved without any condition or restriction. 

Doane v. Lake, 268. 

2. The remedy for such child is, not by resisting the probate of the will, but 
by subsequent proceedings in the Probate Court or otherwise. lb. 

3. The equity powers of this court extend to the correction of mistakes in a 
will. Wood v. White, 340. 

4. Where the testator, in the will, has mistaken the christian name of a lega-
tee, the error may be corrected, as to its effect, on a Bill in Equity. Ib. 
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6. A contract, made by a widow with the heirs and legatees, that, (although 
she had previously waived the provision made for her in her husband's will,) 
she would accept that provision, and make no other claim upon the estate, 
can have no effect upon the action of the Probate Court. 

Gowen, appellant, 516. 

WITNESS. 

1. A vendor of personal property impliedly warrants the title. As a general 
rule, he cannot be a witness, in support of a suit, in which his vendee is 
attempting to recover for the value of the property against a third person. 
His interest is not balanced, although such third person, in a suit by him
self against the witness, had, without the consent of the witness, given cred
it for the property, and taken his judgment only for the balance of his 
claim. Thompson v. Towle, 87. 

2. The directors of a bank have authority, in behalf of the corporation, to re
lease a person, whom they propose to call as a witness. 

Lewis v. Eastern Bank, 90. 

3. The cashier of a bank, being released, is a competent witness for the bank 
to prove that, through a mistake, he had given too large a credit to a de-
positor, in the bank book, made for him by the cashier. Ib. 

4. In order to discredit an opposing witness, by proving that he had made 
declarations in conflict with his testimony, it is not requisite, that he should 
be previously interrogated as to such declarations. 

Wilkins v. Babbershall, 184. 

5. In the trial of an action, in which property has been attached on the writ, it 
is not a valid objection to the admissibility of the defendant's witness, that 
he is surety on a replevin bond, by virtue of which the same property was 
replevied from the attaching officer at the suit of a third person. 

Johnson v. Whidden, 230. 

, 6. That the witness, in such a suit, was the defendant's grantee of land attached 
on the writ, will not exclude his testimony, unless it appear that the con-
veyance to him was subsequent to the attachment, lb. 

7. Though one witness testify positively to a fact, and another witness of equal 
credibility contradict it, and swear to fact:1 inconsistent with its truth ; yet 
the jury are not to be instructed, as matter of law, that the fact is not 
proved. Ib. 

8. A witness, testifying in the regular course of legal proceedings, and unde1 
the direction of the court, is not liable in an action of slander for the answers 
he may make to questions put to him by the court or counsel, provided such 
answers are pertinent and responsive to the questions. 

Barnes v. McCrate, 442. 

9. One of several heirs, to whom land and personal estate descendetl, may be a 
witness for the administrator, after having conveyed his interest in the land 
and released to the administrator as such, his interest in the personal pro-
perty. Reed v. Gilbert, 519. 

10. It is not allowable for a party to prove, by his own witness, what that wit
ness has said, or what, the mere purpose of the witness' mind had been, on 
former occasions. Law v. Payson, 521. 
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11. Upon the question whether a sale was fraudulent, it is not allowed that 
the party, claiming under the sale, should prove that the grantor, after the 
sale, performecl an honest act, relative to the same subject-matter. lb. 

12. A party, having called the subscribing witness to prove the execution of 
an instrument, is not thereby precluded from proving by other persons that 
such witness has elsewhere made statements at variance from his testimony. 

Shorey v. Hussey, 579. 




