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CANESR

IN THE

SUPREME JUDICIAL COURT,

FOR THE

COUNTIES OF WASHINGTON AND AROOSTOOK,

18409.

Browy versus CHADBOURNE.

The rule of the common law, that riparian proprietors own to the thread
of fresh water rivers, has been adopted in this State.

A stream, which, in its natural condition, is capable of being commonly
and generally useful for floating boats, rafts or logs, for any useful purpose
of agriculture or trade, though it be private property, and though it be not
strictly navigable, is subject to the public use, as a passage way.

Though the adaptation of the stream fo suck use may not be continuous at
all seasons, and in all its conditions, yet the public right attaches, and may
be exercised whencver opportunities occur.

When a stream is inherently, and in its nature, capable of being used for
the purposes of commerce, for the floating of vessels, boats, rafts or logs,
the public easement exists.

In such a stream, the right in the public exists, notwithstanding it may be
necessary for persons floating logs thereon, to use its banks.

‘Where the proprietor of such a stream, by means of a dam and of an ac-
cumulation of his logs above the dam, has, under claim of a right to control
the stream, designedly obstructed the running of the plaintiff’s logs, and
refused to make any provision for the passage of them, the plaintiff is justi-
fied in repairing and opening the proprietor’s sluices around the dam, for
that purpose ; provided that that be the mode of effecting the object, least
detrimental to the proprietor.

In such a case, in a suit against the proprietor for such injury, the plain-
tiff may recover for the damage, and, among the items recovered, may be
the expenses of booming the defendant’s logs, and of repairing his sluices.

Yor. xxxI. 2
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Brown ». Chadbourne.

Case for maintaining a dam across Little river, and thereby
obstructing the passage of the plaintiff ’s logs. It is a fresh
water river, three miles long, flowing from Boyden’s lake to
tide water. Its width varies from seven or eight feet to three
or four rods. 'The defendant owns land on both sides of the
river, and has a dam and mills there, and a large quantity of
his logs were resting upon the dam. The plaintiff had a
quantity of logs in the river, for the purpose of being driven
to his mill, below the defendant’s dam. But they were pre-
vented from passing, by means of the mass of the defendant’s
logs above his dam. The defendant was requested to remove
the obstruction, or provide some passage way for the plaintiff’s
logs, but declined to do so, insisting that the plaintiff had no
right to drive logs on that part of the stream, and forbidding
him to drive them. The plaintiff’ thereupon boomed the de-
fendant’s logs, and opened and repaired some old sluice ways,
belonging to the defendant, around the dam, and drove his
logs through the same.

To recover for the hindrances and expenses in getting his
logs by the dam, the plaintiff’ brings this suit.

The defendant contended that, at the place where his lands
lay, the river is wholly his property ; that the public have no
right of passing upon or using it, and that the plamtiff had
no right to run logs there.

Before the case was committed to the jury, the plaintiff
disclaimed any right arising from prescription or user by him-
self or others. But he insisted throughout, that, from the in-
trinsic capabilities of the river, any citizen had the right to
use it for running logs.

Upon the question as to the character and capabilities of
the river, much testimony was introduced by both parties.

It appeared from the evidence that, in order to drive logs
on the river, the banks were commonly entered upon and used
by the persons employed, and that, in some states of the
stream, dams are necessary, in order to obtain sufficient water
for floating the lumber.
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Brown «. Chadbou;r:é.

At the trial before WeLLs, J., among other requests, (which
had become immaterial, by reason of the plaintiffs disclaiming
any rights from user or prescription,) the defendant requested
the following instructions to be given to the jury.

1. That this being a fresh water stream, the presumption
Is, that it is private property, and that the burden is on the
plaintiff to establish the contrary, by satisfactory proof that it
is a navigable or floatable river.

2. To constitute Little river a navigable or floatable stream,
it must be shown to be capable, in its ordinary and natural
state, of floating logs, boats and rafts ; and it is not enough to
prove that logs may be carried down at certain seasons of the
year, when the stream is raised by a freshet.

3. If it appears that dams or artificial means are necessary,
in order to float down logs, or that it was necessary to clear
the stream of natural obstructions, before logs could be driven,
the jury are not at liberty to find that the plaintiff had a right
to use the river.

4. The plaintiff has no right to use the banks of this
stream for driving logs, and therefore, if such use is necessary
for driving logs, the plaintiff has no right to drive the stream.

5. 1If it should be held, that this stream is a navigable one
in time of freshet, and thus, at such times, a common high-
way ; but not capable, in its ordinary state, of floating logs, the
plaintiff would have no right to use it as a highway, except in
times of freshet ; and if, at the time alleged in plaintiff ’s writ,
the stream was in its ordinary condition, and not capable of
floating logs, he cannot recover.

6. The defendant’s prohibition to pass his dam, having been
disregarded by plaintiff, is no ground for the recovery of dam-
ages, nor is the fact that defendant’s sluices were out of repair;
and if it is found that the plaintiff took the power into his own
hands, and by forcible means carried his logs by the defendant’s
dams, he cannot recover in this action.

7. The plaintiff cannot, in this action, recover for money
expended in booming the defendant’s logs or repairing his
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sluices, nor for any other obstruction than that, occasioned by
defendant’s dams.

8. The plaintiff cannot recover for any obstructions occa-
sioned by defendant’s logs, unless he shows that defendant
had a reasonable time after they were driven to his pond, to
boom or remove them, and that he refused to do it.

The second, fourth and fifth requested instructions were re-
fused, the first and third were given. The first clause of the
sixth was given, and the residue of it refused. 'The seventh
and eighth were given with the qualification that, if Little
river was found to be a public stream, each one must use it
so as not wilfully and intentionally to obstruct it; that if the
defendant filled the stream for the purpose of preventing the
plaintiff ’s passage with his logs, and there was no way of get-
ting by, but by removing the defendant’s logs, the plaintiff
might, under the declaration in this writ, recover the expense
of removing them.

In relation to damages, the jury were instructed, that if
Little river was a public stream, no one, but by authority of
law, could obstruct it, and plaintiff would have had a right to
cut away the defendant’s dam, if he could not otherwise run
his logs ; but if it was the best and cheapest mode of getting
by the dam, and less damage to defendant would be done by
repairing defendant’s sluices and using them, the plaintiff
might make repairs on them and recover the expense in this
action ; that the defendant had an equal right with the plaintiff
to put his logs into this stream, and plaintiff’ could not recover
for the detention, occasioned by defendant’s logs, if both
parties acted fairly, and in that case, plaintiff could not recover
for removing the logs of the defendant ; but if the defendant
insisted upon a right to control the stream, and filled the strean
with his logs, to obstruct the plaintiff’s logs, then the plaintiff
might, in this action, recover for his expenditures in the boom-
ing of defendant’s logs ; that the declaration in the writ was
sufficient to authorize the recovery of such damage.

The Judge further instructed the jury that it was unallow-
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able to hold that streams, merely because capable of being used
only in times of freshet, are therefore private streams; that
though the jury were satisfied that Little river was capable of
being used for running logs in times of freshet only, that cir-
cumstance would not prevent it from being a public stream,
although in the ordinary state of water, it was not sufficient
for such purposes; that, if it was necessary to go on the
banks more or less for the purpose of driving logs in Little
river, that fact would not take from the stream its public char-
acter, if they found it capable in other respects of being used
as a public stream ; that, with regard to the removal of ob-
structions from this stream, it must appear that the stream in
its natural condition was capable of being used for running
logs; and that if what had been done in removing obstructions
had only émproved, but did not ereate the capability, the pub-
lic right would not be impaired by such improvements.

The verdict was for the plaintiff for $350, and the defend-
ant excepted.

D. T. Granger, for defendant.

The fresh water rivers in this State, that are of public use,
owe that character to prescription. Spring v. Chase & al., 2
Dane’s Abr. 696, chap. 68, a. 4, $ 2.

But if in some countries, the public right be original and
inherent in such rivers as are of sufficient volume to be, in
Jact, navigable ; such right has been modified in this State and
Massachusetts.

The right of erecting dams and mills, and thereby obstruct-
ing such fresh water rivers, has been long recognized, and has
become a common law right.

Of such public importance is the milling interest regarded,
that it has always been the policy of the law to favor and pro-
tect it, as only great public interests have been. Ancient Char-
ters, p. 388, chap. 98, p. 404, chap. 111. Parkxr, J. in Ed-
son v. McMaster, 1 Kerr. 501 ; Massachusetts Acts of 1796
and 8, vol. 2, p. 729 and 814 ; Acts of Maine, chap. 45, 261
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and 437 ; Rev. Stat. chap. 126 ; Shepley, in argument in Berry
v. Carle, 3 Greenl. 269 ; Sullivan’s Land Titles, p. 276.

The evidence shows that Little river is of importance for
milling purposes, but of none or of very trifling value as a
way.

The law recognizes a class of rivers, which are private, the
property of individuals, and not subject to public use. The
doctrine contended for by plaintiff, annihilates such a class,

The declaration claims for obstructions by dams and not by
logs.

8. Greenleaf, of Massachusetts, on the same side.

By common law, the entire property in Little river, its banks
and bed, is in the riparian proprietors. They are entitled to
control its use at their pleasure. If the public have any ease-
ment or service therein, the burden of proof is in the plaintiff
to establish it. Hale de jure Maris, chap. 1; 6 Cow. 537 ;
Angell on Water Courses, chap. 7, $ 1, p. 201, 202 ; Schutts
on Aquatic Rights, p. [136]; Wadsworth v. Smith, 2 Fairf.
281.

It is not a navigable river ; this term is applicable only to
tide waters, and it is such rivers only, that are public rivers.
Angell on Tide Waters, p. 73—79, 2d ed. and cases.

The public right to the use or service of fresh water rivers,
depends on their general character and fitness, at all seasons of
the year, in their natural state, for the passage of boats and
the transportation of property.

Small streams not answering this description, are exclusively
and entirely private property.

To hold that a river or stream becomes public during a
freshet, is to admit that it is private while there is no freshet,
a doctrine both dangerous and unsound : — dangerous, be-
cause it leaves the rights of parties in confusion and uncer-
tainty : — unsound, because it gives to one, a way over
another’s land, whenever it is highly for his advantage ; and
because of the unlimited and mischievous extent to which it
goes in its application.
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In order to make even tide waters navigable, so as to entitle
the public to use them freely, they must be navigable to some
useful purpose of trade or agriculture ; not only at times of
extraordinary flood, but at all times of the year, and in the
ordinary state of the water.

The known differences of opinion, as to the extent of the
term navigable, and whether it applies to fresh water rivers,
relates only to the ownership of the bed of the river, or to the
exclusive right of fishing, and not to the point now in issue.
But even in this respect, the weight of authority is with the
defendant.

But the right of the public to use navigable waters, does not
give them any right to travel on the banks; this right must
result from grant or prescription. The right of the State is
restricted to the shore ; that is, the land that is usually over-
flowed at ordinary tides. Ball v. Herbert, 3 T. R. 253 ;
Bird v. Smith, 8 Watts, 234; Morgan v. Reading, 3 ;
Smead v. Marsh, 366 ; also Scoft v. Wilson, 3 N. H. 324,
325.

. The same doctrine applies to public fresh water streams.
Rivers and streams, therefore, which cannot be used for boat-
ing and for floating lumber, without traveling upon the banks,
are not among public rivers or ways.

To give them this character, they must be capable of being
used for valuable purposes of trade or agriculture, at all times
and without any aid or appliances from the bank. Berry v.
Carle, 3 Greenl. 269; Wadsworth v. Smith, 2 Fairf. 280,
281, quod nota; French v. Camp, 6 Shepl. 434.

Whether this public right in fresh water rivers, is original
and inherent, or dependent on long usage, is a question not
settled, but involved in no little uncertainty. In the New
England States, the chief stress is laid on usage and custom,
as its sole foundation. 3 Greenl. 273 ; 3 N. Hamp. 325.

Little river, then, is only one of those little streams, men-
tioned by Parris, J. in Wadsworth v. Smith, 2 Fairf. 281,
which are not floatable, écc.
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It is also respectfully insisted that there was error in the
refusal of the Judge to instruct the jury that, to constitute it
a public river, it must be capable to float logs and to be used
for purposes of boating, and in its ordinary and natural state,
and not in times of freshet alone; that the plaintiff had no
right to use the banks of the stream, and that if such use was
necessary to the use of the water, the plaintiff had no title to
it as a public river ; and that, if the river at the time alleged,
was in its ordinary state, and not capable of floating logs, the
plaintiff could not recover.

Our view is, that the jury should be instructed to inquire
whether the river, in its natural state, was capable of being
used for the passage of boats, rafts and logs, a¢ all seasons, and
all states of the water, and this without the necessity of any
resort to the banks, either for towing paths or other purposes ;
m which case only would it be, in its character, a public
river.

The jury were instructed, that, if the passage of the plain-
tiff ’s logs was unlawfully obstructed in the river by the defend-
ant, then the plaintiff had a right to convey them, over the
defendant’s land, and through his sluices, which were confess-
edly his private property, and might recover the expense of
putting the sluices in order for that purpose.

But this, it is conceived, is not guite correct. For, to justify
going over private property, in order to avoid an obstruction in
a public highway, it must appear to be insurmountable.

If the defendant’s dam unlawfully obstructed the river, and
the river was public, the plaintiff should have cut away the
dam. Tt is not for the plaintiff to say, that the course he took
was less expensive to defendant.

T. J. D. Fuller, for plaintiff.

1. The rights of private property, in fresh water rivers,
above the tide, is held in servitude to the jus publicum.

If Little river was naturally of sufficient size, to float boats
or mill logs, the public have a right to its free use, for that pur-
pose, unincumbered with dams, sluices, or tolls.



WASHINGTON, 1849. 17

Browna v. Chadbourne.

The law nowhere defines the character of a stream, by ad-
measurement of its volume. The true inquiry is, can the
stream be used, for floating logs, boats and rafts on its surface ?
"That Little river is of this description, is settled by the ver-
dict.

The position, that a stream, in order to be subject to the jus
publicum, must, at its ordinary and natural pitch of water, in-
dependent of spring freshets, be of sufficient magnitude, to
float boats and logs, is not sound.

The quantity of water flowing in a stream, is ever varying,
dependent on atmospherical influences. The spring freshets
on our streams, come as regular as the budding of the trees,
only varying in degree. Many of the great rivers of the
West, upon which float hundreds of steamboats, are said to
be fordable by footmen at certain seasons of the year.

This great common law right, of using as a public highway,
all the streams in this State, susceptible of floating a log to
market, lies at the bottom of the public prosperity. 'The hun-
dreds of srnall streams, which ouwr lumbermen annually ascend,
for winter operations, and which in the freshet season, bear
back to market the fruits of their industry, ought to be public
highways.

It moy be difficult, in some instances, perhaps, to define the
precise points, on the streams, which converge into rivers,
wheré this public highway ceases.

But we contend for the broad common law doctrine, that
any stream, which at any season of swollen floods, can be
practically and profitably used, in floating logs to market, is a
public highway. 21 Pick. 344.

But this case is relieved from any question of this sort.
"The source of Little river is not from small springs. It 1s the
natural outlet of Boyden’s lake.

2. The defendant’s position, that the public have no right to
drive logs upon the stream, if in doing it, there is a necessity
1o use the banks, is unsound. It proves too much, for in our-
largest rivers, logs are lodged upon the banks.

Vor. xxxI 3
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To use the banks, and to go upon the banks, for the purpose
of removing lumber, lodged there, is a right incident to the
way. 5 Pick. 199, see p. 202. ,

Owr statute, chap. 67, fully recognizes this right, and by
highly penal provisions, protects the owner of such property,
thus situated, against trespassers upon it, “lying and being, in
any river, pond, bay, stream or inlet, or on, or near, the bank,
or shore thereof.”

Here is no distinction, as to the size of the stream or inlet.
This statute is a legislative sanction, to the right of using, as
common highways, all streams or bodies of water, which may
be used for floating logs.

3. Damages.

If a party abate a nuisance himself, he shall not have his
action of damage, for that is his remedy. Chap. 13, 3 Black.
p- 220.

But the party injured, may have his remedy, for his damage,
before abating it.

The defendant’s dam constituted the nuisance. The plain-
tiff did not abate it. 21 Pick. 344.

It is alleged in the declaration, and the evidence tended to
prove, that defendant acted maliciously, that is, he did more
than the obstructions in and of themselves would do, to injure
the plaintiff, by oppressively and wantonly hoisting his gates,
to draw off the water, and thereby preventing the plaintiff
from sluicing his logs.

Defendant ought not to complain of the plaintiff, for sluic-
ing the logs, which was a course least hurtful to the de-
fendant.

WewLws, J. — This is an action on the case for erecting and
maintaining a dam across a stream, called Little river, and ob-
structing the passage of the water, and the plaintiff ’s logs.

The river is about three miles in length and runs from Boy-
den’s lake to the tide waters. It varies in its width, from
seven or eight feet, to three or four rods, and it has been used
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many years for floating logs and rafts, and sometimes boats.
Within twenty years, several dams and mills have been
erected upon it.

The plaintiff disclaimed the right to recover, upon the
ground of prescription or user, but claimed it because the
stream was a public one in its natural state.

The jury were instructed, that it being a fresh water
stream, the presumption is, that it is private property, and the
burden is on the plaintiff to establish the contrary, by satisfac-
tory proof, that it is a navigable or floatable river, and in its
natural condition, capable of being used for running logs.

The rule of the common law, that riparian proprietors
own to the thread of fresh water rivers, has been adopted in
this and many other States of the Union. Berry v. Carle,
3 Greenl. 269 ; Spring v. Russell & al. 7 Greenl. 273.

"The first question that arises is, it being conceded that the
bed of the river belongs to the owners of the land on either
side, can a right to the use of its waters be obtained, unless
that use has been continued twenty years, the ordinary length
of time for the acquisition of an easement ?

In Berry v. Carle, Shaw v. Crawford, 10 Johns. R. 236,
Seott v. Wilson, 3 N. H. 321, the right is considered as de-
pendent on long usage.

Lord Hale, in his celebrated treatise, De jure Maris, chap.
2, says, “for, as the common highways upon the land are for
the common land passage, so these kind of rivers, whether
fresh or salt, that bear boats or barges, are highways by water,
and as the highways by land are called alte vie regie, so
these public rivers, for public passage, are called fluvii regales,
and haut streames le Roy ; not in reference to the propriety
of the river, but to the public use.”

Again he says, in chap. 3, “there be some streams or rivers,
that are private, not only in propriety or ownership, but in use,
as little streams and rivers, that are not of common passage
for the king’s people. Again, there be other rivers, as well
fresh as salt, that are of common or public use, for carriage of
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boats and lighters. And these, whether they are fresh or salt,
whether they flow and reflow or not, are prima facie publici
juris, common highways for man or goods, or botl, from one
intand town to another. 'Thus the rivers of Wey, of Severn,
of Thames and divers others, as well above the bridges and
ports as below, as well above the flowings of the sea as below,
and as well where they have come to be of private propriety,
as n what part they are of the king’s propriety, are public
vivers, juris publici.’

He makes no mention of prescription or length of time, by
which the right is obtained, but of the actual use in fact, as
indicating public rivers.

In Wadsworth v. Smith, 2 Fairf. 278, the doctrine is stated
by Parrrs, J. that wheve a stream is naturally of sufficient
size to float boats or mill Jogs, the public have a right to its
free use for that purpose. But such little streams or rivers as
are not floatable, that cannot, in their natura} state, be used for
the carriage of boats, rafts, or other property, are wholly and
absolutely private ; not subject to the servitude of the public
interest, nor to be regarded as public highways, by -water, be-
cause they are not susceptible of use, as a commmon passage for
the public.

The same principle was stated by Mzrrex, €. J. in Spring
v. Russell & «l. And is also recognized in Angell on Tide
Waters, 75.  Palmer v. Mulligan, 3 Caines, 307.

The distinguishing test between those rivers which are en-
tirely private property, and those which are private property
subject to the public use and enjoyment, consists in the fact,
whether they are susceptible, or not, of use as a common pas-
sage for the public. Per Srrxcer, C. J. in The People v. Plaii,
17 Johns. R. 211 ; Hooker v. Cummings, 20 Johns. R. 90.

The right of passage and of transportation upon rivers not
strictly navigable, belongs to the public, by the prineiples of
the common law. Per Parxer, C. J. in Com. v. Chapin, 5
Pick. 199.

This subject was very fully considered and with great abil-
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ity, in Ersing v. McMaster, in the Province of New Bruns-
wick, 1 Keir, 501, deciding the rule of law, as it is stated to
be in Wadsworth v. Smith. The case of Rowe v. Titus, 1
Allen, 326, in that Province, was decided upon the same prin-
ciple.

It is said, in Adams v. Pease, 2 Conn. 481, that the public
have an easement in Connecticut river, above the flowing of
the tides, for passing and repassing with every kind of craft,
and that all rivers, above the tides, in reference to the use of
them, are public, and of consequence subservient to public ac-
commodation. Hence fisheries, ferries, bridges, and inland
navigation are subject to the regulation of the government.

In Pennsylvania it is held, that the large fresh water rivers,
in that State, are altogether public ; not only their waters, but
their beds. 'This conclusion is drawn from the inapplicability
of the rule of common law, to large rivers; also from the
fact that neither the original proprietors, nor the government
have ever granted them to individuals. Carson v. Blaney,
2 Binney, 475 ; Shrunk v. Schuylkill, Nav. Com. 14 8. &
R. 71.

If a stream could be subject to public servitude, by long
use only, many large rivers in newly settled States, and some
in the interior of this State, would be altogether under the
control and dominion of the owners of their beds, and the
community would be deprived of the use of those rivers,
which nature has plainly declared to be public highways.
The true test, therefore, to be applied in such cases, 1s, wheth-
er a stream is inherently and in its nature, capable of being
used for the purposes of commerce, for the floating of vessels,
boats, rafts or logs. When a stream possesses such a character,
then the easement exists, leaving to the owners of the bed,
all other modes of use, not inconsistent with it. For in this
State, the rights of public use have never been carried so far,
as to place fresh water streams on the same ground as those in
which the tide ebbs and flows, and which alone are considered
strictly navigable at common law, and to exclude the owners
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of the banks and beds from all property in them. In some of
the States of the Union such a rule has been established by
judicial decisions, and in others by legislative acts.

It is contended, that to show Little river is public, it is not
enough to prove that logs may be floated down at certain sea-
sons of the year, when it is affected by a freshet, but that it
should have that capacity in its natural and ordinary state, at
all seasons of the year.

In the test, which has been mentioned, to determine wheth-
er a stream should be considered public, none of the authori-
ties, from which it is derived, requires the stream to possess the
quality of being capable of use, during the whole year. A
distinguishing eriterion consists in its fitness to answer the
wants of those, whose business require its use. Its perfect
adaptation io such use may not exist at all times, although the
right to it may continue, and be exercised whenever an oppor-
tunity occurs. In many rivers, where the tide ebbs and flows,
the public are deprived of their use for navigation during the
reflax of their waters. A way, over which one has a right to
pass, may be periodically covered with water. In high north-
ern latitudes, most fresh water rivers are frozen over during
several months of the year. Even some tide waters are in-
capable of any beneficial use for purposes of commerce in the
season of winter, owing to the accumulation of ice.

Every creek or river, into which the tide flows, it has been
held in England, is not on that account necessarily, a public
navigable river. If it is navigable only at certain periods of
the tide, and then ounly for a very short time, it is not to be
supposed to be a navigable channel. Angell on Tide Waters,
89. Nor, as said by Smaw, C. J. in Rowe v. Granite Bridge
Corporation, 21 Pick. 344, is it every small creek, in which a
fishing skiff or gunning canoe can be made to float at high
water, which is deemed navigable. But in order to have this
character, it must be navigable to some purpose, useful to trade
or agriculture. It is not a mere possibility of being used -un-
der some circumstances, as at extraordinary high tides, which
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will give it the character of a public stream, but it must be
generally and commonly useful to some purpose of trade or
agriculture.

But those authorities, upon which reliance is placed, show
nothing more than that small creeks or inlets, penetrating into
marshes, and which can only be used at certain periods of the
tide, and then only for a short time, or in which there is only
a possibility of use, under some circumstances, at extraordinary
high tides, are not navigable rivers. Such streams are incapa-~
ble of any practical, general use for the purposes of navigation,
and they are dissimilar to the river under consideration.

Most of the great rivers of this State, in some portions of
their passage, are so much impeded by rocks, falls and other
obstructions, that logs cannot be floated in them, any great dis-
tance, at what might be called an ordinary state of water. It
is only in the spring and fall, and occasionally at other times,
when their channels are filled with water, that they are capa-
ble of floating timber to market. They generally remain in
this condition, a sufficient length of time to answer the pur-
poses of a common highway, and their fitness and character as
such cannot be destroyed, because they cannot be used in their
ordinary state.

A test so rigid and severe, as that required by the instruction
requested, would annihilate the public character of all our
fresh rivers, for many miles in their course, from their sources
towards the ocean. The timber floated upon our waters to
market is of great value, and neither the law nor public policy
requires the adoption of a rule, which would so greatly limit
their use, for that purpose.

The right to the use of the stream in question, must prevail,
whenever it may be exercised, at any state of the water.

Another instruction requested to be given was, that ¢ the
plaintiff has no right to use the banks of this stream for driving
logs, and if such use is necessary for driving logs, the plaintiff
has no right to drive this stream.”

This request is manifestly too broad, and could not, with
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propriety, be given. When the stream overflows its banks, it
carries some of the timber with it, and when it subsides, the
timber is left upon the uplands. But in such cases, the timber
1s not lost to its owners, who have a right by our law to enter
upon the uplands and remove it. This subject has been regu-
lated by statute, c. 67, $ 11, by which the owners of timber
may enter upon the land and remove it, within a certain time,
by tendering to the owner or occupier of the land, a reasonable
compensation for his damages. 'The banks of the stream may
therefore be used for driving logs.

No request was made to instruct the jury, that if the stream
was incapable of being used, without traveling upon its banks
to propel the logs, there could be no public servitude in it.

The instruction given to the jury was, ¢ that if it was nec-
essary to go on the banks more or less, for the purpose of driv-
ing logs in Little river, that fact would not take from the
stream its public character, if they found it capable in other
respects, of being used as a public stream.” It belonged to
the jury to determine, whether the river possessed those requi-
sites, which would give it the character of a public stream,
and if they found it to be so, it could not be deprived of that
character by the acts of those, who might use it. In narrow
places, it might at times be blocked up, or it might, as has been
stated, overflow. 'The necessity of going upon the banks in
such instances to effect a floating of the logs, would not pre-
vent the river from being public. 'The inquiry related to the
capacity of the river, and that could not be altogether decided,
by what those using it, might find necessary at times to do.
Some might find it absolutely necessary in their mode of
driving logs, to commit trespasses on the adjoining lands, but
their unlawful acts could not affect the stream, if it was really
and intrinsically capable of public use.

If the plaintiff and others were in the habit of going upon
the banks of Little river to drive their logs, it does not appear
but that they might have confined themselves to its waters,
though it might be more inconvenient for them so to have
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done. Their want of care in the use of the river, creating a
necessity to commit trespasses, to relieve their property, would
not prevent it from being public, nor justify the defendant in
obstructing it. They would be responsible in damages for
any trespasses committed.

The public are not entitled to tow on the banks of ancient
navigable rivers, at common law. Ball v. Herbert, 3 T. R.
253.  And where a river cannot be used without towing, or
going upon its banks to propel what is floating, such fact
would evince its want of capacity, in itself, for public use.

Sometimes the flow of rivers is broken by cataracts and falls,
while in most of their course there is a smooth current, and
they are of great utility in the transportation of property.
‘Where such obstructions exist to so great extent, as to require
the use of the shores, to carry property by them, though in
those places they might not have a public character, yet for
many miles above and below them, they might be capable of
a beneficial use for trade and commerce, and thereby be public.
These obstructions may occur at long or short intervals, leav-
ing other portions of the streams clearly public.

It is further contended by the defendant, that if the dam
was an unlawful obstruction, the plaintiff had no right to run
his logs through the defendant’s sluice, built on his land, and
recover damages for repairing it, although such course would
be less detrimental than the destruction of the dam, but that
he should have cut away the defendant’s dam.

If a man has a right of way over another’s land, unless the
owner of the land is bound by prescription or his own grant
to repair the way, he cannot justify going over the adjoining
land, when the way is impassable by the overflowing of a
river, but if’ public highways are out of repair or impassable,
as by a flood, there is a temporary right of way over the ad-
joining land. 2 Black. Com. 36; 3 Kent’s Com. 424.

Those obstructions, which prevent a passage, while they
remain, are insurmountable.

It is said by Burier, J. in Ball v. Herbert, “ that if a river

Vou. xxxI 4
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should happen to be choked up by mud, that would not give
the public a right to cut another passage through the adjoining
lands.” 'The right of way is in the waters, and the defendant
had no authority to prevent its exercise. He could, by law,
erect and continue his dam and mills, but was bound to pro-
vide a way of passage for the plaintiff s logs. He obstructed
the river improperly by his dam and logs. 'The plaintiff must
either have left his property and lost its whole value, carried it
by the dam, repaired the sluice and run the logs through it, or
have removed such portion of the dam, as would have afforded
a passage. He adopted that course, which was least injurious
to the defendant.

The plaintiff would have had the right to enter upon the
defendant’s land to remove the obstruction. Colburn v. Rich-
ards, 13 Mass. 420 ; Inhabitants of Arundel v. McCulloch,
10 Mass. 70.

The plaintift’ might not be bound to repair the sluice, but
having done so to obviate the difficulty created by the defend-
ant, there does not appear to be any reason, why he should be
held to have taken that course, which would have produced
a greater injury to the defendant. Miller v. Mariner’s
Church, 7 Greenl. 51.

The argument, that damages caunot be recovered for remov-
ing the logs, because the dam is alleged in the declaration to
have caused the obstruction, cannot prevail, even if such con-
struction should be given to it. For the dam stopped the wa-
ter and retained the defendant’s logs in his mill pond. The
removal of it would have allowed a free passage to the logs in
the pond, as well as those of the plaintiff. The dam was the
cause of the injury ; its direct result was the detention of the
water above it, and whatever might be in it. The necessity
of a removal of the logs was a damage caused by the dam.

The defendant had a concurrent right with others in the
use of the stream, but it appears that he transcended that right
by filling his pond with logs, and refused to remove them upon
request.
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It may be difficult, in some cases, to draw the line between
public and private streams. The jury have decided that Lit-
tle river belongs to the former class, upon the exhibition to
them of much testimony, by both parties. And there does
not appear to be any sufficient reason why the verdict should
be disturbed.

Both the motion for a new trial and the exceptions are over-
ruled, and there must be judgment on the verdict.

See 6 Barbour’s N. Y. Rep. 265.
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Jounsox, in equity, versus Canpace axp HiNckrey.

Where an assignment of real estate has been made for the benefit of cred-
itors, it is not requisite, in a bill in equity against the assignee relative to the
property assigned, that the creditors should be made parties. The assignee
is supposed to represent and protect their interest.

Mortgagees of real estate, or their assignees, hold the mortgaged property, for
the benefit of the owners of the debts scecured by the mortgage.

‘Where the several debts, secured by such a mortgage, have become the prop-
erty of different persons, and the assignee of the mortgage has foreclosed ; he
holds the property, with the rents and profits thereof, in trust for the holders
of the debts, according to their respective amounts.

Such a mortgage, and a part of the notes secured by it, were assigned to the
defendant, who perfected a foreclosure. When taking the assignment, he
had knowledge that one of the notes was in the hands of another owner.
It was Held, that such owner was entitled, at equity, to recover his propor-
tionate part of the mortgaged property, and of its rents and profits.

The execution of such a mortgage, and of the notes secured by it, is a sufficient
compliance with the statute provision, (chap. 91, § 31,) that trusts concern-
ing lands shall be created and manifested in writing.

B 1xv Equiry. 'The case was heard on bill, answer and

proofs. The facts are sufficiently presented in the opinion of
the Court.
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Kent, for defendants.

The claim of the plaintiff is, that the defendants are trus-
tees, and that a trust is raised in his favor. Suppose such to
be the case, on general equity principles, the statute, chap. 91,
§ 31, prevents any such equitable trust from being recognized
by our Courts.

There is no pretence of any writing, creating and manifest-
ing this alleged trust. Northampton Bank v. Whiting, 12
Mass. 108 ; Goodwin v. Hubbard, 15 Mass. 218.

Chap. 91, § 31, R. S. has materially changed the law. For-
merly it was not necessary that the trust should be created in
writing ; but it must now be both created and manifested in
writing. This alleged trust is neither created nor manifested
in writing.

Nor is this a resulting trust, or one that arises from impli-
cation of law. If it be, then every case of assumed equitable
interest can be.

The creditors of Wood, whom the defendant, Hinckley,
represents, ought to have been made parties to the bill.

The prayer of the bill cannot be sustained, for no money
has been received ; if there had been any, and if the plaintiff
be entitled to it, he has a plain and adequate remedy at law.

He has nothing in trust, for he parted with all interest long
ago.

Herbert & Drinkwater, for plaintiff.

The proper parties are before the Court. If not, yet, there
being no objection taken by demurrer or plea, the merits are
open. A trust was raised first in Parker Wood, the mortga-
gee, and that follows the mortgage. 18 Maine, 224; 9
Cowen, 34; 4 Johns. Ch. R. 41; 5 Johns. Ch. R. 570; 4
Kent’s Com. 194.

A foreclosure pays all the mortgage notes, if the estate is of
sufficient value. In this case, Parker Wood, by negotiating
the note, and retaining the mortgage, became, by operation of
law, a trustee, holding the land and mortgage in trust for the
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benefit of the holder of the note. 4 Kent’s Com. 310, 311,
note b, and cases cited ; Crane v. March, 4 Pick. 136.

The defendant, Hinckley, took the mortgage as a mere vol-
unteer, and not for valuable consideration, and therefore he
takes it subject to all equities in favor of the holder of the
note, to which it was subject in the hands of the mortgagee.
17 Ves. 433 ; 5 Johns. Ch. R. 231 ; 24 Pick. 226 ; 11 Maine,
24 ; 15 Mass. 156.

The opinion of the Court, Howarp, J. taking no part in
the decision, was drawn up by

WerLs, J. — On the eleventh of October, 1838, Edwin O.
Shorey conveyed, in mortgage, a parcel of land to Parker
Wood, to secure the payment of five notes of one hundred
dollars each, payable in five annual payments. In 1842, Sho-
rey filed his petition in bankruptcy, under the law of the
United States. Mr. Hinckley, one of the defendants, was ap-
pointed his assignee, and subsequently he obtained his dis-
charge. On the first day of January, 1844, an entry was
made by Parker Wood, by the written consent of Hinckley, as
the assignee of Shorey, to foreclose the mortgage, and the
other proceedings requisite to effect the foreclosure, were
taken.

On the thirty-first of March, 1845, Parker Wood being in-
solvent, made an assignment to Hinckley under the assignment
law of this State, of all his property. Prior to this assign-
ment, Parker Wood indorsed the note payable in two years, to
Allen Wood, and by subsequent negotiations, it became the
property of the plaintiff. One of the notes, and a portion of
the three, which passed to Hinckley, was paid by Shorey.

On the twenty-third of October, 1845, Hinckley assigned the
mortgage to the defendant, Candage, and agreed in writing, to
save him harmless, from any legal claim against him, by virtue
of the note, which had been sold by Parker Wood, and which
is alleged in the agreement to be, at that time, the property of
Simeon Parker.
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It is contended that the creditors of Parker Wood should be
made parties to this bill. Hinckley held the mortgage for the
benefit of the creditors of Parker Wood.

Where persons are make trustees for the payment of debts
and legacies, they may sustain a suit, either as plaintiffs or
defendants, without bringing before the Court the creditors or
legatees. In such cases the trustees, like executors, are sup-
posed to represent the interests of all persons, creditors or leg-
atees. Story’s Eq. Plead. § 150.

By the lapse of time, the foreclosure has become perfected,
and the estate is now absolute in Candage. The plaintiff con-
tends, that the defendant should pay his note, or convey to
him his proportion of the land, and account for the rents and
profits.

In the case of Parsons v. Welles & al. 17 Mass. 425, it is
said by WiLpg, Justice, that in a court of equity the debt is
the principal, and the mortgage is the accessory. And as it is
there held that, as the mortgagee holds the estate in trust for
the mortgagor ; so when the debt is assigned, he becomes a
trustee for the benefit of the person having an interest in the
debt.  Omne principale trahit ad se accessorium.

So, an assignment of the debt is said to draw the land after
it as a consequence, and as being appurtenant to the debt. 4
Kent’s Com. 194. Story’s Eq. § 1016.

Where there is a separation of the note from the mortgage,
the latter continues in force ; and by the principles of a court
of equity, the mortgagee becomes trustee for the holder of the
note. Cranev. March, 4 Pick. 131.

If the mortgagee assign the mortgage with one of two notes,
to secure which the mortgage was given, and retain the other
note, both notes are paid, by a foreclosure, if the premises are
of sufficient value for the payment of them. Haynes v. Wel-
lington, 25 Maine, 458,

The deduction, from these authorities and the relation sub-
sisting between mortgagor and mortgagee, is, that mortgaged
premises cannot be redeemed without the payment of the en-
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tire debt, secured by the mortgage, although the debt, or a part
of it, is separated from it, and that upon a foreclosure, the
whole debt is paid, if the premises are of sufficient value, for
that purpose.

Mortgagees or assignees must therefore hold the premises
mortgaged for the benefit of the owners of the debts; for if
it were otherwise, their debts would be discharged upon a fore-
closure, so far as the value of the land might extend, while
nothing would be paid to them, and the mortgagee or assignee
would obtain a title to the premises, without having paid a
counsideration for them.

It results, that the defendant Candage, must be considered as
holding the premises assighed to him, in trust for the plaintiff,
in proportion as the amount due on his note bears to the whole
sum, due on the mortgage.

But it is objected, that by R. S. chap. 91, § 31, all trusts
concerning lands, excepting those which arise or result by im-
plication of law, must be created and manifested by some writ-
ing, signed by the party creating and declaring it, or by his
attorney.

As the mortgagee holds the estate in trust, it is a trust creat-
ed and manifested by the deed and notes, signed by the mort-
gagor creating and declaring it. 'The trust imposed is, that
the estate shall be reconveyed, or the mortgage discharged up-
on the payment of the debt, and upon a foreclosure the debt
shall be deemed paid, if the estate is of sufficient value, or
pro tanto. 1If the debt should be separated from the mortgage,
and the estate held by the mortgagee, and the mortgagor be
compelled to pay the debt, this would be a plain violation of
the trust.

By a sale of the debt or a portion of it without the mortgage,
the purchaser acquires an equitable interest, while the holder
of the mortgage, by our law, has the legal estate, which, in
equity, he holds for the beneficiary. Story’s Eq. § 964.

These consequences flow from the nature of the contract;
the mortgagee, and whoever succeeds to him, as the owner of
the land or the debt, is bound by them.
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Both of the defendants had knowledge of the mortgage.
Hinckley held the right of redemption as assignee in bankrupt-
cy of the mortgagor, and the mortgage, as assignee of the
mortgagee, an insolvent debtor. He cannot therefore sustain
any loss. He and Candage had knowledge of the existence
of the note, at the time of the conveyance to Candage, as ap-
pears by the agreement between them. They therefore had
notice of the trust. R. S.c. 91, § 32.

The price, paid for the note by the plaintiff, cannot affect
the defendants. It is the lawful title to it, not the amount
paid for it, which establishes his right.

There does not appear to be any just ground for requiring
the defendants, or either of them, to pay the plaintiff’s note.
For the entry to foreclose and the consummation of the fore-
closure was beneficial to the plaintiff.

The holders of the respective notes have an equitable inter-
est in the land, in proportion to the amount due upon them.
The plaintiff can equitably claim that part of the land, which
is in proportion to his debt, and he is entitled to the rents and
profits, exceeding the disbursements, which the defendants
have obtained from the mortgaged premises in the same pro-
portion.

The case must be submitted to a master, to ascertain the
amount due upon the notes, and the rents and profits and dis-
bursements.

Upon the reception of his report, a decree will be rendered,
according to the principles before stated.

VoL, xxx1. 5
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Buck versus Sporrorp.

‘Where one tenant in common has received the rents and profits of the
common property, he is accountable, in assumpsit, to a co-tenant for his
share.

In such an action, to recover the plaintiff’s share of the avails received by
the defendant, for the use of a grist-mill, in which both parties, and a third
person were co-tenants, it is no defence, in whole or part, that the defendant
has incurred expense in repairs upon the mill, unless such repairs were made
pursuant to the provisions of the Revised Statute, chap. 86.

‘When the notice, calling a meeting of mill owners to decide upon the subject
of repairs, is given by a copy served upon each one, the statute Nas not pre-
scribed what length of time, previous to the meeting, the notice should be
given. Itis therefore to be a reasonable time.

At such meeting, it is not necessary that the decision of the mill owners
should be taken by a vote, or that any record or other writing should be
made concerning it.

The law will justify no repair, whereby to charge one of the part owners
against his consent, except so far as to make the property serviceable.

But if, after pursuing the mode of procedure, prescribed by the statute, a
part owner has made repairs beyond what was necessary to render the
property serviceable, his lien will be good for such part of them as werc
necessary for that purpose.

If he has been reimbursed to that extent out eof the joint profits, he wilt
be accountable in assumpsit to his co-tenant for his share of the surplus,
if any.

In such an action by one of the co-tenants against the other, the defend-
ant, in order to prove the legality of the mill-owners’ meeting, may use
another of the co-tenants as a witness.

Assumpsrr.
Kent, for plaintiff.
Appleton & Hathaway, for defendant.

Werrs, J. — It is now well settled law, that where one ten-
ant in common has received, from others, rents and profits, of
the common property, he is accountable in an action of assump-
sit, to his co-tenant for his share. Brigham v. Eveleth, 9
Mass. 538 ; Munroe v. Lake, 1 Mete. 459.

The parties to this suit and one Daniel Spofford owned the
grist-mill, as tenants in common, having each an equal interest.
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The defendant took possession of the mill, and his servant or
tenant delivered a portion of the grain, which had been re-
ceived for toll, by direction of the defendant, to those persons,
to whom the defendant had sold it, and the servant had sold
other portions of the toll for cash, which was paid to the de-
fendant. He is therefore accountable for the plaintiff’s por-
tion of what he has received, unless he has otherwise a defence
to the action.

The defendant contends, that he has made repairs upon the
mill, for which he has not been reimbursed, and has a right to
take the rents and profits in satisfaction for the repairs.

No tenant in common of a mill has a right to the exclusive
use of the common property, for the payment of repairs, un-
less they have been made in conformity to the statute, chap.
86. And the plaintiff contends, that the defendant has not
conformed to the requirements of the statute.

The notice, for calling the meeting of the owners, was
served, as the case states, on the plaintiff more than thirty
days, before the time fixed for the meeting.

The first section of the statute provides that the application
and warrant “shall be published in some newspaper, if there
be any printed in said county, three weeks successively, the
last publication to be not less than ten nor more than thirty
days before the meeting ; or a true copy of such notification
may be delivered to each of said owners, or left at his last and
usual place of abode ; either of which kinds of notice shall be
binding on all the owners.”

No time is prescribed, in which the notice must be delivered
to the owner, or left at his last and usual place of abode.

By the act of 1821, chap. 45, § 12, no mode of publication
n a newspaper was provided, but the notice was required to
be given not more than thirty, nor less than ten days, before
the meeting.

The § 12 of that act was repealed by the act of March 3,
1829, and provision was made for a publication of the notice
in the same manner as is directed in $ 1 of the Revised Stat-
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utes, and it was also further provided that the notice, when
delivered to the owners or left at the last and usual place of
abode, must be so done, not more than thirty, or less than ten
days before the meeting. It thus appears, that the present
existing law differs from the former statutes, and omits to pro-
vide any time, in which the notice shall be given, when not
published in a newspaper.

It may be urged, that the Legislature having determined the
time in which the notice should be published, the same time
should be adopted, when it is otherwise given. But the stat-
ute does not say so, and it is not certain, that the Legislature
so intended.

When a statute is revised, and a provision, contained in it, is
omitted in the new statute, the inference to be drawn from
such a course of legislation, would be, that a change in the
law was intended to be made. If the omission was ?y acci-
dent, it belongs to the Legislature to supply it.

But where the law allows an act to be done, and does not
prescribe the time for doing it, it is to be done in a reasonable
time.

How much longer than thirty days before the meeting, the
notice was given, the case does not state ; it cannot therefore
be known whether it was so long before, as to be unreasona-
ble. But the time can be shown, at the future trial.

The defendant, to prove the proceedings at the meeting, in-
troduced the deposition of Daniel Spofford, one of the tenants
in common. It is alleged that he is interested in favor of the
defendant. '

The advancements for the repairs of the mill were made by
the defendant, and by the third section of chap. 86, he is to be
paid for them beyond his proportion, “out of said mill or the
profits.”

If the plaintiff recovers, the defendant has no claim for con-
tribution against the witness. 'The defendant stands altogeth-
er upon the statute, and if he has not complied with it, he is
liable to the plaintiff. And in such event, the mill would be

e
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exonerated from any claim arising from the repairs made by
the defendant. 'The share of the witness, as well as the share
of the plaintiff, would be relieved from the lien.

If then, there is any interest, in the witness, it is in favor of
the plaintiff and adverse to the defendant, who calls him. He
is therefore competent.

The deponent states, that at the meeting, he and the plain-
tiff were present, and that it was voted to repair the mill.
But it does not appear that there was any record of the pro-
ceedings or vote.

The statute, § 3, does not require the choice of any offi-
cers, at said meeting, nor does it speak of any vote. The lan-
guage of it is as follows. ¢ At such meeting, whether all the
owners shall attend or not, the owners in interest of at least
one-half of such mill‘or dam, may rebuild or repair the mill or
dam or both, so far as to make them serviceable,” &c.

The determination to be made by the owners, in interest of
at least one half, was simply whether they would repair or
rebuild the mill or dam or both. 'The extent of the expendi-
tures was comprised in general terms, “so far as to make them
serviceable.”

It is true, that a corporation generally expresses its doings,
by written votes, because it is an artificial person, and cannot
ordinarily manifest its will in any other manner. But mill
owners act as individuals, not in a corporate capacity. And
the act does not require any of their proceedings to be reduced
to writing. 'The principal thing to be accomplished is the re-
pairing or rebuilding, and the works themselves would indicate
what was done, and their previous condition what was required
to be done. '

The simplicity and brevity of what the statute indicates
should be done, at the meeting, may have been the reason for
not requiring its action to be evidenced by records. The stat-
ute does not require the proceedings to be shown by written
evidence, and we cannot require it.

But it does not appear by the deposition, when the meeting
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was held. By the notice it was to have been holden on the
twenty-seventh of March, 1845. The action of the meeting
could not bind the plaintiff, unless it was holden at the time of
which he had notice, and this fact must be proved to sustain
the defence.

Nor is it shown, that the owners in interest of at least one-
half of the mill, determined to make repairs. The question,
put to the deponent, required him to state, whether it was
voted by the owners present to repair the mill. The answer
is not entirely responsive to the question. It is this, ‘“ accord-
ing to my best recollection it was voted to repair the mill.”
Now a vote by the defendant alone would be a vote to repair
the mill, but not a vote by the owners of one-half. The evi-
dence does not disclose clearly, as it should do, that the vote
to repair was the action of one-half, at least, in interest of the
mill.

It is objected by the plaintiff, that the repairs were more ex-
tensive than they should be, and of a different character from
what the law would justify. The only rule laid down in the
statute in relation to the extent and kind of repairs ““is so far as
to make them serviceable,” that is, so far as to make the mill
or dam serviceable. 'The statute does not make the decision
of the owners, as to the extent or kind of repairs, conclusive ;
it does not allow them to make such repairs as they please,
but limits them to such only as will make the mill or dam ser-
viceable. If it had been intended that no limit, to the nature
and value of the repairs should be fixed, except their own
judgment, it would have been so declared.

Although the defendant may have made repairs beyond what
the law will allow, yet he will retain his lien upon the mill
for such of them, as have been properly expended to make
the mill serviceable. And if he has not been reimbursed for
such as he had a right to make, then he is not accountable to
the plaintiff. But if he has been paid out of the profits of
the mill, for all the repairs, which he had a right to make,
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then he is accountable to the plaintiff for his share of the bal-
ance, remaining in his hands, received from those profits.

The Court having ruled that the deposition of Spofford was
sufficient to show, that the vote to repair was legal and bind-
ing on all the owners, and that the decision of a major part of
the owners as to the extent or nature of the repairs was con-
clusive, the nonsuit to which the plaintiff submitted, and
which was to be taken off if any of the rulings were erro-
neous, is taken off, and a new trial granted.

Nore. — Howarp, J. took no part in this decision.

il

Bar~arp & al. versus Sporrorp.

A referee, appointed under the statute, chap. 138, may, by an alternative
award, present legal questions for the consideration of the Court.

Such an award must report, not the testimony from which the facts are to
be found, but the facts themselves, as the referee has found them.

A referee is not a mere instrument to hear and report testimony, often vo-
luminous and contradictory, for the adjudication of the Court thereon, with-
out the aid of a jury.

Such right of adjudication has not been given to the Court by the law,
neither can it be conferred by consent of parties.

‘When, in such a submission, the parties have inserted a condition that the
referee should report the facts for the consideration of the Court, that condi-
tion is not fulfilled by his reporting the evidence only.

If such a condition be not fulfilled, the award is to be taken, as if no con-
dition had been inserted.

Excerprions from the District Court, ALren, J.

A referee, appointed under the statute, chap. 138, presented
his award. It was resisted, but accepted. 'To that ruling,
the plaintiff excepted. Accompanying the award, was a volu-
minous report of the evidence before the referee. The argu-
ments of counsel were in writing, occupying on one side sixty,
and on the other one hundred and twenty pages, and were de-
voted chiefly to a discussion of the reported evidence. 'The
view, taken by the Court, renders even an abstract of the evi-
dence unnecessary.
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Herbert, for plaintiff.
C. J. Abbott, for defendant.

SuerLey, C. J. — The parties entered into a reference ac-
cording to the provisions of the statute, chap. 138. An addi-
tional agreement provides, that ¢either party may call for
state of the facts in regard to the loss of the Pomfret and heér
non-employment, provided they shall desire to take the opin-
ion of the Supreme Court, and it is agreed that the state of
facts may be filed at any time before the next term of the
Supreme Court for Hancock county.”

The referee made a report, bearing date on April 14, 1847,
in favor of the respondent, unless the complainants should call
for “a statement of facts as proved before said referee, accord-
ing to the agreement of the parties annexed to this report,”
and in such case, he makes an alternative award in favor of
the complainants, “if upon the said statement of facts, the
Court shall be of opinion, that Barnard and Cunningham have
maintained their claim against said Spofford for damages.”

A document is also presented, signed by the referee, which
appears to be correctly described by him in the concluding
lines of it. ‘'The above report contains the evidence material
as to the loss of the Pomfret, her tackle and apparel, as to the
negligence in not keeping the vessel employed in the summer
of 1837, and not procuring the Pomfret to be insured, which is
embraced in forty-four pages.” A voluminous file of original
papers is also presented.

These documents and papers are accompanied by written
arguments containing elaborate discussions of the testimony
‘to show, what facts should be considered as proved by it.
The opposite counsel arrive at entirely different conclusions re-
specting the facts, which are proved.

The right of a referee deriving his power from the statute
to present legal questions for the consideration of the Court,
by an alternative report, is not denied. The attempt here
made, is to present the testimony that the Court may decide
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what facts are proved by it, or rather whether it proves cer-
tain facts designated by the referee.

The court is expected to assume the duty of the referee,
subject to certain limitations by him imposed, and to ascertain
from the testimony, not only, whether certain facts are proved
by it, but whether the complainants have, by the testimony,
established a case coming within the alternative award ; or in
other words, to become the referee by the agreement of the
parties, and to make its own decision accordingly. To the
adoption of this course, there are insuperable objections.

The provisions of the statute, chap. 138, do not authorize
such a course of proceeding, as will make the referee or ref-
erees instruments to hear the testimony of witnesses, and to
report that lestimony to the court, that it may assume the duty
entrusted by the statute to the referees, and make them the
channel of communication, by which the court is to be called
upon to decide on all existing claims between parties, presented
by voluminous and contradictory testimony without the assist-
ance of a jury. The agreement of the parties can neither
convert the referees into such instruments, nor authorize the
court thus to act.

If that agreement were to be regarded as effectual, it only
authorized the referee to report a state or statement of facts.
Did not authorize a report of the festimony without any find-
ing of the facts proved by it.

The alternative report of the referee, upon which alone the
court is authorized to act, is made subject only to the opinion
of the court on “a statement of facts as proved before said
referee ;7 and no such statement of facts has been presented,
as authorizes the court to act upon that alternative finding.
The report of the referee must therefore be considered as of
the same effect, as it would have been if no attempt had been
made to comply with the condition, on which the alternative
award is founded. For there has been no compliance with the
agreement of the parties, or with the terms, upon which the
alternative award was made.

A motion has been made to have the report recommitted,

VoL, XXXL 6
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that newly discovered testimony may be introduced. To have
the testimony introduced without a finding of the facts would
be of no use. There can now be no finding of the facts, for
the referee is known to have deceased.

'The result is, that the exceptions and motion must be over-
ruled.

Gizy & al. versus Haxcocxk.

The covenant of seizin, in a deed of conveyance, is not broken, if the gran-
tor’s lessee has had exclusive occupation of the land for the next preceding
thirty-one years.

‘Where the charter of an incorporated ecompany gave them authority to erect
dams, sluices and locks at different places on a stream, and made provision
for compensating the owners of land taken therefor; which dams, sluices
and locks they proceeded to erect, and for the location of one of the dams,
with its sluice and lock, they took a lease of the land and occupied
under it for thirty-one years; (no compensation therefor, under the provisions
of the charter, having been claimed or made,) it is to be considered, that the
works upon the land leased, were erected in virtue of the right given by
the charter, and not under the authority of the lease; and that, thercfore,
at the end of the leasehold, they belong, not to the lessor, but to the com-
pany, with a right to be parmanently maintained by them.

Such a right, in the company, is an incumbrance upon the land of the les-
sor, within the import of a warranty against incumbrances, in his deed of
conveyance to a third person.

The right, so acquired by the company, extends no further than to maintain
their works, and give them the exclusive right of so much of the water as is
necessary for the sluice way. The residue of the water, belongs in equal
parts, to the riparian proprietor on cach side of the stream.

COVENANT BROKEN.

The Eastern River Lock and Sluice Company was incor-
porated in 1816, with power to erect dams, locks and sluice
ways for the passage of rafts and boats, at a stipulated rate of
tolls, with all the powers usual and incident to such corpora-
tions, and with a provision for the recovery, by land owners,
of such damages as they should sustain by the taking of their
lands.

They erected two dams, with sluices, upon the stream near
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the outlet of the pond above. They wished to build another
dam and sluice two miles lower down, at a place where they
themselves owned the land on the west side of the stream,
and the defendant claimed to own it on the east side. They
therefore took a lease from the defendant for twenty-five years
of a strip of land, twelve rods in width up and down the
stream, and extending from the middle of the channel east-
wardly to a line several rods above and beyond the shore.

They there erected a dam across the stream, the western
portion of it being on their own land, and the eastern portion
on the land thus leased from the defendant. At the centre of
the channel of the stream and a little on each side of the
centre, they inserted in the dam a sluice way and lock.

The sluice way extended down the stream to a point a
little belew the lower line of the leased land.

Adjoining to and west of the sluice way, the company
erected on their own land and have ever since maintained
there, a double saw-mill, a grist-mill and some other machin-
ery.

‘No damage, by means of such erections, was ever claimed
by the defendant or assessed for him under the provisions,
made for such cases, in the charter. ‘

It 1s agreed that ‘“the company entered and occupied the
premises under that lease during the term,” and continued to
occupy it, paying rent therefor to the defendant, until Febru-
ary, 1848. The defendant then conveyed to the plaintiffs the
land to the middle of the bed of the stream, with the water
privileges thereof, by deed with all the usual covenants of
warranty.

1t is for the breach of the covenant of seizin and of free-
dom from incumbrance, in that deed, that this suit is brought.
The works, erected by the company, have none of them been
removed, but they all continue as before the expiration of the
lease.

The company claim the right to use all the water of the
stream for their said sluice, mills and machinery, and it is
agreed, for the purposes of this trial, that they have prevented
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and kept out the plaintiffs from all beneficial use of the dam
and of the water.

The case was submitted by the parties for a decision of
their legal rights, with a stipulation, however, that if the com-
pany have an exclusive and prior right to use said water only
for the necessary purposes of said lock and sluice, and if the
plaintiffs have an equal right with said company in the remain-
ing water and to the use thereof, the plaintiffs are to be non-
suit.

The parties also submitted to the court the question of the
right of said company, since the termination of said lease,
to maintain their said dam even for the purposes of the lock
and sluice, and all the rights of the parties growing out of the
case stated ; and also, if said company may legally maintain
said dam, what are the rights and the mode of obtaining and
enjoying them, of the plaintiffs to their share of the remaining
water after the lock and sluice are supplied.

Woodman, for plaintiffs, submitted the case without argu-
ment.

Cutting, for defendant, after examining and vindicating
the defendant’s title to the centre of the stream, in virtue of
several ancient conveyances, contended also that, if that title
should be held insufficient, yet the long occupation by the
company, as lessees and tenants under him, gave a title not to
be controverted.

The counsel then urged the following positions ; —

The plaintiffs contend that the covenants in their deed from
defendant have been broken, because the company have inter-
fered with, and now claim to maintain and hold exclusively,
that part of their dam, which is situated between the middle
of the bed of the stream and the eastern shore, all of which
is embraced in plaintiff ’s deed from defendant.

A question then arises as to what rights the corporation ac-
quired by force of their charter, and their proceedings under
it.

The company had authority to erect, and did erect their
dam, a portion on the conveyed premises ; to wit, on the east-
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ern side of the river. If the defendant at that time ¢ suffered
any damage” and the parties could not agree, the act pointed
out the mode of obtaining it. But the parties did agree on the
amount of damages ¢ for and during the period of twenty-five
years” from February 28, 1817.

Ordinarily, permanent fixtures revert with the land.

The company did not take the defendant’s land by virtue of
their charter, but by force of the lease, and they are estopped
from setting up any other relation, than that of tenant. Thus
it follows that, at the termination of the lease, the land and
dam reverted to the defendant. R. S. chap. 126, § 3.

But assuming that the rights of the parties were only sus-
pended during the lease ; then the plaintiffs, the grantees of
the defendant, have the defendant’s right to petition, and may
recover for their damages under the act.

The company has not “the right to the use of all the
water.”” 'They can claim only by force of their charter, since
the expiration of their lease. Such claim only extends to the
use of water sufficient for “ a sluice and lock or locks.” Any
other use beyond that, is a trespass on the proprietors of the
eastern shore. No provision is inserted in the charter for recov-
ery of damages, other than for such use. That use would not
interfere with proprietor’s right, on the eastern side, to occupy
their mill privilege. 'They have as legal a right to erect mills
on the eastern shore as the company had on the western, and
as equal a right to the water, except for the purpose of supply-
ing the sluice and lock. Bliss v. Rice, 17 Pick. 23, and the
authorities there cited.

The riparian proprietors on the eastern shore would have
the right to draw water from that part of the dam, and share
the surplus water with the owners of the mills on the western
shore. Besides, for any detriment to the original privilege by
the company after the termination of the lease, they might
petition for damages under the act; provided, the dam does
not revert as I first contended.

Supposing mills to be erected on the eastern shore, equiva-
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lent to those on the western shore, by whom and how should
the dam be kept in repair ?

"T'his I suppose, would be regulated by R. S. chap. 86, since
the dam would be used by the owners of mills on each side,
embracing also the right of the corporation, under the charter,
which, so far as it extends, would have priority to both,
since the former only would be ertitled to the surplus water.

The parties respectfully request the court, to settle this
question, as it may save the necessity of further litigation.

SuerLey, C. J. — The action is covenant broken, founded
upon the covenants contained in a deed, executed by the de-
fendant on December 6, 1847, by which he conveyed to the
plaintiffs a tract of land situated on the easterly side of East-
ern river, bounded twelve rods by the river and extending
easterly from it, four rods, and westerly to the middle of the
bed of the river. :

The first inquiry is, whether the defendant at the time of
the conveyance was the owner in fee of the land conveyed.
He executed a lease of the premises, extending to the middle
of the channel of the river, to the Eastern River Lock and
Sluice Company, on February 28, 1817, to hold for the term
of twenty-five years. It is agreed, that the company entered
and occupied the premises under that lease during the term,
and continued to occupy after its termination, paying rent
therefor to the defendant, until February 28, 1848. This is
satisfactory proof of an exclusive occupation of the defend-
ant, by his tenant, under claim of title, for thirty-one years.
He appears, therefore, to have been the owner of land in fee,
at the time of the conveyance. The fact, that another person
may have been entitled to an easement upon some portion of
the premises, would not disable him to convey the fee. 'The
covenant of seizin, does not appear to have been broken.

The next inquiry is, whether his title at the time of the
conveyance, was free from incumbrance. It appears, that the
company by its act of incorporation, approved on December
13, 1816, was authorized ¢ to make a sluice and lock or locks
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from the outlet of Eastern River Great Pond, so called, to the
water below the falls, at the head of the tide, in the town of
Orland, in the most suitable place for making the same, and to
erect suich dam or dams as may be necessary for the safety
and convenience thereof.” Provision was made for compen-
sation to persons, who might thereby suffer damage. The
company, while it occupied the premises, under lease from the
defendant, built a sluice and locks in “about the centre of the
stream, and partly on each side of the centre,” and erected a
“ dam across the stream, which runs on the premises in ques-
tion from the centre of the stream to, and on to, the eastern
bank.” The dam appears to have been built across the river,
extending from land owned by the company on the west side,
to the land occupied by it, under the lease on the east side.
The company has since erected on its own land, on the west
side of the river and near to the dam, “a double saw-mill, a
grist-mill, and a lath machine, and has used the water of the
stream for the same, at all times, and claims the right to use
all the water of said stream.”

The counsel for the defendant contends, that his land was
not taken by the company for the erection of the dam and
sluice, by virtue of the act of the Legislature, but under and
by virtue of the lease, and that being permanent fixtures, so
much of them as were on the defendant’s land, were, at the
termination of the lease, part of his estate. There were
other dams erected in other places, and the sluice was extend-
ed over lands, which do not appear to have been owned or
occupied by the company. The former flow of the waters
of the river was obstructed and its mode of navigation was
varied by the authorized improvements. The acts performed
would have been unlawful, if they had not been done by vir-
tue of the act. 'The presumption is, that they acted lawfully.
The company must be considered as acting by virtue of the
same authority, in all parts of the river, while constructing
connected works of improvement; and not as erecting one
portion of such works, by virtue of the act, and another por-
tion by a different right or authority, merely because it was
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erected on land owned or occupied by it. The works must
therefore be considered as erected and maintained by the com-
pany, by virtue of the act, and as rightfully existing there as
its property, at the time of the conveyance. It is agreed, that
“no damages for the premises in question were ever claimed
or assessed under the act, and as there provided.” This fact
does not deprive the company of the right to maintain those
works. 'The defendant might have applied and have had any
damages occasioned thereby, to his reversionary interest asses-
sed according to the provisions of the act. His neglect to do
so, cannot diminish the rights of the company. The land
must therefore be considered as subjected to that servitude and
as thereby incumbered at the time of the conveyance.

The inquiry then arises, respecting the extent of that in-
cumbrance. Whether it embraced the whole water power,
and appropriated it to the use of the company, or only such
an appropriation and use of the water, as might be necessary
for the full and convenient operation of the works. 'The
rights of the company are derived from and limited by its
charter. That only can be considered as granted, which is
necessary for such use, and operation. If there remained a
surplus of water in the river, which might be useful for other
purposes, that would not be granted, nor could it be appropri-
ated by virtue of the act. No riparian proprietor could have
damages assessed for an injury not occasioned by an erection
of the dams, sluice and locks, and by the appropriation of so
much water as would be necessary for the full and convenient
operation of the works. In all other respects, the rights of
the riparian proprietors would remain unaffected. Every such
proprietor has an equal right with the owner of the opposite
shore to the flow and use of the water, while it flows upon
his land, so far as he has not been .deprived of it, by grant,
license, prescription or by the exercise of the right of eminent
domam. The fact, that the company is the owner of the
whole of the dam, will not deprive the owner of the eastern
shore of the right to use the surplus water. 'To hold, that it
would do so, would be to appropriate the whole water power
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to the use of the company. If it be found to be necessary
to the use of the surplus® water, that it should be drawn
through the easterly end of the dam, and that can be done
without injuring it, for the accomplishment of all the pur-
poses of the works authorized to be erected, the owner will be
entitled to use it in that manner. The right of private prop-
erty in works erected for public improvements by the exercise
of the right of eminent domain, is not such as to exclude all
others from a use of it necessary to the enjoyment of their own
property, and not inconsistent with the full and convenient use
of it for the purposes of the improvement, and not injurious
to the works erected.

The company cannot establish any claim to the use of the
whole of the surplus water by an adverse use of it, for
although it may have had the use of it for more than twenty
years, yet it has enjoyed such use by virtue of a lease of the
land on the eastern side of the river, extending to the middle
of the channel, which precludes the assertion of an adverse
enjoyment.

The parties have agreed,  if the court should be of opin-
ion, that said company has an exclusive and prior right to use
said water only for the necessary purposes of said lock and
sluice, and that the plaintiffs have an equal right with said
company in the remaining water and to the use thereof, then
the plaintiffs to be nonsuit.”

Although the premises at the time of the conveyance were
subject to an easement and incumbrance, yet, according to the
agreement of the parties, a nonsuit must be entered.

Norte.— Howazrp, J. took no partin this decision.

-3
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Crement & al. versus Wyman §° als.

A certificate of the oath administered to a poor debtor by two justices of the
peace and quorum, stating that the service of the citation was made upon
the attorney of record of the creditors, is not invalidated by another state-
ment therein, reciting that L. S. was one of the creditors, when in fact, I. 8.
was not a creditor.

Such certificate of notice is considered econclusive, unless its effect be de-
stroyed by an agreed statement of facts, or by a voluntary admission of
testimony, which might have been excluded.

The provisions of § 27, chap. 148, k. S. are merely directory, and a compli-
ance with them, need not appear of record.

The provision of § 29, chap. 148, R. 8., requiring property disclosed to be
“set off,” is required, only when the debtor discloses more than enough to
satisfy the creditor.

The provision of § 33 of same chapter, requiring the justices to give a certi-
ficate of the real estate disclosed, applies only when there is some person
present at the hearing, authorized to receive it, or application is subsequently
made for it.

Dgesr upon a poor debtor’s six months bond. Defence,
performance of one of its conditions, by taking the oath, on
the 28th day of June, 1848. Upon so much of the evidence
introduced, as was admissible, the court were to render judg-
ment, as the law should require.
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The creditors were Cyrus Clement and Isaacus C. Smith
of Boston. 'The document, on which the defendants rely, as a
citation to the plaintiff, giving notice of the debtor’s desire to
take the oath, and of the time and place appointed for taking
the same, was directed “to Gyrus Clement and Isaacus Smith,
of Boston in the Commonwealth of Massachusetts, or to
George W. Wilcox of Dixmont, their attorney of record.” It
was served upon said Wilcox.

The certificate of the two justices of the peace and quorum,
dated June 28, 1848 alleges that the debtor had caused Cyrus
Clement and Isaacus Smith of Boston, the creditors, by
George W. Wilcox, of Dixmont, their attorney of record, to
be notified according to law, &ec., and was in the form pre-
seribed by the statute, chapter 148, § 31.

The debtor, in 1846, had lodged with Samuel McLellan
some demands, to be collected and the proceeds appropriated
to pay debts due from him to certain creditors; and the sur-
plus, if any, to be repaid to said debtor.

The debtor had, also, on the 18th April, 1848, Jodged with
George H. Gates, a list of accounts for collection, and taken
his receipt therefor, with an obligation to pay to said debtor
or his order the avails of said accounts, when collected; and
on the 18th and 19th of April, had also Jodged with Gates,
five small notes, taking certificate that they were to be collect-
ed for the debtor or returned to him.

The debtor had also, on the 26th June, 1848, assigned to
Nathan Wyman, all the debtor’s interest in a list of demands,
including “a receipt for demands, signed by George H. Gates,
hereto annexed,” taking from said Nathan Wyman his receipt
therefor, stipulating that he would collect and pay the avails
of the same to certain specified creditors of said debtor, then
to indemnify himself on his liability, as surety for said debtor ;
then to pay certain other debts of said debtor, according to
certain specified priorities; and the surplus, if’ any, to be re-
funded to said debtor; with a stipulation ¢that, whenever said
debtor should pay and discharge all of said debts and liabili-
ities, the said demands were:#@ be re-assigned to him.

»
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Besides the certificate aforesaid of the administration of the
oath to the debtor, the further record of the justices was as
follows : —

¢ Penobscot, ss. June 28, 1848.— At a court holden at Ban-
gor, in said county, by John E. Godfrey and Asa Waterhouse,
two justices of the peace and quorum, residing in the eity of
Bangor, on the day and year above written, appeared Eben-
ezer Wyman, of Dexter, in said county, and submitted himself
to examination under the provisions of the one hundred and
forty-eighth chapter of the Revised Statutes of Maine, and
the twenty-fourth and other sections of said chapter, said
Wyman having previously given legal notice of his desire to
have the privilege and benefit of the oath authorized by the
twenty-eighth section of said chapter, to George W. Wilcox,
of Dixmont, in said county, the attorney of record of Cyrus
Clement and Isaacus Smith of Boston, in the Commonwealth
of Massachusetts, (as it appears by the citation and return
thereon,) the creditors in an execution issued by the Justices
of the District Court on the twentieth day of November, A. D.
1847, on a judgment recovered before said Justices, at a court
holden at Bangor, in said county, on the first Tuesday of Oc-
tober, A. D. 1847, for five hundred and twenty-seven dollars
and fourteen cents, damage, and seven dollars and four cents
costs of suit, in favor of said Clement and Smith. And from
the disclosure of said Wyman, it appeared that he was the
owner of three swarms of bees and certain equities of redemp-
tion, as appears by the records of Penobscot, Somerset and
Piscataquis counties, and that he possessed or had under his
control, an interest in certain notes and accounts, schedules of
which notes and accounts were filed with the justices and are
a part of this record. And said notes on the twenty-sixth day
of June, A. D. 1848, appear to have been assigned to Nathan
Wyman and Samuel MclLellan, by the disclosure of said
Ebenezer, and by the receipt of said Nathan, for a valuable
constderation.  And, the creditors not being present to agree
to apply said choses in action, or the debtor’s interest therein,
in whole or in part, towards the discharge of the debt, the

L



WALDO, 1849. 53

Clement v, Wyman.

debtor chose Abner Knowles, a disinterested person, the jus-
tices, Joel Hills, a second, and, the creditors being absent, the
same justices, H. Chadbourne, a third, who, under oath, ap-
praised such property ; and they appraised the interest of the
said debtor in said property, at one dollar and no more ; where-
upon, the creditors being still absent, the debtor deposited with
said justices, an assignment in writing to the creditors, of all
the property thus appraised, as provided by, and for the pur-
poses set forth in said one hundred and forty-eighth chapter,
and the thirtieth section thereof; and thereupon, the justices
being satisfied that the debtor had made full disclosure of his
business affairs and property, administered to him the oath
contained in the twenty-eighth section of said chapter.

“And the justices aforesaid were selected as follows; John E.
Godfrey, by the debtor; and Asa Waterhouse, by a deputy
sheriff, who might legally serve the precept upon which the
debtor was arrested, on the part of the creditors, who declin-
ed to select a justice, being absent.”

The record further shows, that the appraisers, on the same
day, estimated all the debtor’s “interest in certain choses in
action and notes and accounts assigned to Samuel McLellan
and Nathan Wyman, at the sum of one dollar; and that, on
the same day, the debtor assigned and transferred to ¢ Cyrus
Clement and Tsaacus Smith, composing the firm of Clement
& Smith, doing business in Boston,” all his right and interest
to the appraised property. :

Josiah Crosby, for defendants.

C. P. Brown, for plaintiffs.

The certificate and record of the justices state, that all the
proceedings had in the premises, were had in a case wherein
Cyrus Clement and Isaacus Smith were creditors. These
are not the names of the creditors in the bond, nor of the
plaintiffs in this suit, consequently no citation has been served
and no valid disclosure has been made upon the bond. Flales
& al. v. Dow & al. 24 Maine, 211 Slasson v. Brown & al.
20 Pick. 436 ; Boyden v. Hastings, 17 Pick. 200.
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The certificate is conclusive, as to the service of the citation
on the persons named. But the creditors may go behind these
proceedings, and show an informality in their proceeding on
the notice, prior to the administration of the oath. 11 Pick.
489; 15 Maine, 337; 3 Fairf. 415.

Besides, the choses in action were not lawfully appraised
before the oath was administered. 'This vitiates the doings.
Harding v. Butler, 21 Maine, 191 ; 26 Maine, 200.

The demands appraised were not set off. The justices did
not give to the creditors the lien upon the interest in the dis-
closed real estate, as contemplated by § 33 of chap. 148, R. 8.

SuerLey, C. J.— The suit is upon a poor debtor’s bond,
made on December 31, 1847.

Judgment was recovered and execution issued thereon in
favor of Cyrus Clement and Isaacus C. Smith, and the bond
was made to them.

In defence, a certificate of two justices of the peace and of
the quorum, made substantially in conformity to the form pre-
scribed by the statute, was introduced, stating, that the debtor
took the oath on May 28, 1848. 'That certificate recites
correctly the date and amount of the execution and the court
before which the judgment was recovered, and that the debtor
“hath caunsed Cyrus Clement and Isaac Smith of Boston,
Commonwealth of Massachusetts, the creditors, by George W.
Wilcox of Dixmont, in said county, their attorney of record, to
be notified according to law.”

1. The first objection made by the plaintiff’s counsel is in
substance, that there is no satisfactory proof, that the creditors
were legally notified; and he refers to the case of Flales v.
Dow, 24 Maine, 211, as a decision to that effect. That case
was presented upon an agreed statement of facts. 'This is
presented upon such proof as may be legal. In that case the
notice by the certificate appeared to have been served upon
certain persons named as creditors. In this, it appears to have
been served upon the attorney of record of the creditors. In
that, it appeared to have heen served upon the wrong person.
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In this, it appears to have been served upon the right one.
The certificate in this case states, that service of the citation
was made upon the attorney of record of the creditors. Such
a service was authorized by the twenty-third section of the
statute. Is the statement, that it was thus correctly served,
disproved or vitiated by another statement contained in the
certificate, that Isaac Smith was one of the creditors? It
may be true, that Isaac Smith was not one of the ereditors,
and the statement, that he was, be wholly incorrect, and yet
be true, that George W. Wilcox was the attorney of record of
the creditors. 'The erroneous statement of the one fact is not
inconsistent with a true statement of the other. There is
therefore nothing in the certificate to destroy the effect of the
statement, that the attorney of record of the creditors was
notified according to law. 1In the case of Fales v. Dow, the
service appearing to haye been made upon a person named,
it did not appear to have been made upon a creditor, and the
statement, that he was a creditor, could not make him one;
and the service could not be legal in that case, unless it had
been made upon a creditor. So in this case the statement,
that Isaac Smith was a creditor, does not make him one, but
no service was made upon him or upon any improper person.
On the contrary it was made as stated in the certificate upon
the person, on whom the law authorized it to be made. It
has often been decided in this State, that the certificate of
the justices respecting the notice is conclusive, unless its
effect be destroyed by an agreed statement of facts, or by a
voluntary admission of illegal testimony. In the case of Slas-
son v. Brown, 20 Pick. 436, it was held not to be conclusive.
And the court came to its conclusion by an examination of
the preliminary proceedings. In that case, if the certificate had
been regarded as conclusive, the court would have come to a
different conclusion. 'The case can therefore be no authority
in this State, where a different effect is given to the certificate
of the justices.

2. The second objection is, that the certificate and record
of the proceedings of the justices do not exhibit a compliance
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with the requirements of the twenty-seventh section of the
statute. 'The provisions of that section are directory. 'The
justices are not required to make a record of their compli-
ance with its provisions ; and the form of their certificate is
prescribed by the thirty-first section, and its effect by the thir-
ty-second.

3. The third objection is, that all the choses in action were
not appraised. And the demands left with George H. Gates
for collection, and the contracts of Nathan Wyman and of
Samuel McLellan to account to the debtor for the demands
assigned to them are designated as those not appraised.

It appears, that the debtor’s interest in the demands left
with Gates had been before assigned to Nathan Wyman ; and
the appraisal included all the debtor’s ‘“interest in certain
choses in action and notes and accounts assigned to Nathan
Wyman and Samuel McLellan.” 'The debtor’s interest in
the demands left with Gates was therefore appraised.

The accountable receipts or contracts given to the debtor
by Wyman and McLellan, determined the extent of the debt-
or’s interest in the demands assigned to them, and his right to
recover it. 'The appraisal of the debtor’s interest, as thus ex-
hibited, necessarily carried with it his interest in those receipts
or contracts ; for by them alone would the interest of the
creditors, as assighees, and their right to recover of the first
assignees, be determined. The debtor could have no further
or separate interest in them, after his interest in the demands
had been appraised and assigned to the creditors.

The appraisal does therefore appear to have included all the
debtor’s interest in the choses in action disclosed.

4. The fourth objection is, that the choses in action, which
were appraised, were not set off to the creditors.

The persons selected to make the appraisement are re-
quired by the twenty-ninth section to “appraise and set off
such property, or enough of the same, to satisfy the amount of
the debt, costs and charges.” 1If the creditor be absent, the
debtor is required by the thirtieth section to ¢ deposit with
the justices an assignment in writing to the creditor, of all the
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property thus appraised and set off.” It does not appear to
have been intended, that the debtor’s interest should be trans-
ferred to the creditor by a set-off made by the appraisers, for
he is in all cases required to assign his interest. The only
purpose of the set-off appears to be to designate the property
to be assigned, when the debtor discloses more than sufficient
to pay the creditor. 'When the whole of such property, as in
the present case, is assigned, a formal set-off, made by the ap-
praisers, could be of no importance. Its omission does not in-
fringe upon the rights of the creditor, or prevent the adminis-
tration of the oath.

5. The fifth objection is, that the justices did not “ give
the creditor a certificate” of the real estate disclosed. The
creditors in this case were not present, nor were they repre-
sented before the justices. It was not the intention of the
Legislature to require them, by the provisions of the thirty-
third section, to give such a certificate, unless some person
authorized to receive it was present, or unless application was
subsequently made for it. Plaintiffs nonsuit.

MerriLn versus Presipent, Directors anp CoMPANY oF
THE SUrroLk Bank.
The dissolution of a corporation, by act of the Legislature, deprives it of its
corporate existence.

A judgment rendered against a corporation, after such dissolution, is erro-
neous.

If such a judgment has been satisfied out of the estate of one who had
been a stockholder in the corporation, he is a privy in law to the judgment,
and may, in his own name, without joining the co-stockholders, bring a
writ of crror to reverse it.

Error, to reverse a judgment of this court, rendered at
the July term, 1841, in favor of the President, Directors and
Company of the Suffolk Bank, against the President, Directors
and Company of the Frankfort Bank. Plea, in nullo est erra-
tum. '

VoL. xxxI 8
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The writ, in the original action, was sued out and the said
judgment was recovered thereon, after the charter of the
Frankfort Bank had been revoked by act of the Legislature.
The plaintiff was a stockholder in the Frankfort Bank, and
his estate had been levied upon and taken to satisfy said judg-
ment.

A. Merrill, for plaintiff in error.

Appletons, for defendants in error.

1. The plaintiff cannot maintain this process, because he
was not a party to the judgment sought to be reversed.
Whitman v. Coz, 26 Maine, 335.

2. The plaintiff was not privy to the judgment, Sufolk
Bank v. Frankfort Bank. A stockholder cannot, in any
known meaning of the word privy, be considered as privy to
the judgments which may be recovered against the bank in
which he owns stock.

3. The plaintiff is not a cestus que trust. The relation of
trustee and cesiut que trust does not exist between a stock-
holder and the bank.

The proposition to that effect, in Oldtown Bank v. Houl-
ton, is a mere hasty remark and at variance with well settled
law.

4. The plaintiff is not a stockholder. 1In the assignment of
errors he alleges a repeal of the charter, &ec., all which, as a
comparison of dates will show, was before the action, Suffolk
Bank v. Frankfort Bank, was brought. Of course, if there
was no bank, there was no stock, and if no stock, there could
be no stockholder.

The writ alleges he is and was a stockholder ; but if there
was no bank in which to hold stock, he disproves his own alie-
gation.

Nor was he a stockholder in fact, having, April 13, 1840,
transferred his shares to B. Shaw, which was long before the
original suit.

5. The rule is well settled, that all parties to a judgment
must join in its reversal. The plaintiff in error is but one of
many stockholders. If the judgment be valid, it might equally
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have been levied on other stockholders’ real estate, and they are
all liable for contribution. All should have joined in this writ
with him. If any refuse, they should be summoned and
severed. Andrews v. Bosworth, 3 Mass. 253 ; Gay v. Rich-
ardson, 18 Pick. 417 ; Tolleal v. Floyd, 6 S. & R. 315;
Jagues v. Cisan, 2 Saund. 101, d; Cromwell v. Andrews,
Yelv. R. 4.

6. The judgment being against a non-existent corporation
18 a mere nullity, and there is no need of reversing it. Whiz-
man v. Cox, 26 Maine, 335 ; Hildreth v. Thompson, 16
Mass. 191,

7. A stranger to a judgment cannot sue out a writ of error.
Stul v. Budenbach, 7 Watts & Ley. 150.

The plaintiff is a stranger to the judgments. 2 Saund.
46, n. 6.

SarprLey, C. J.—This is a writ of error brought by the
plaintiff to reverse a judgment recovered by the Suffolk Bank
against the Frankfort Bank. The writ alleges, that the plain-
tiff is a stockholder of the Frankfort Bank and that an execu-
tion issued on that judgment has been levied upon his estate.

The error assigned is, that the writ was sued out and the
judgment rendered after the charter of the bank had been re-
voked by an act of the Legislature, and that there was no such
corporation in existence as the Frankfort Bank at the time,
when the judgment was recovered.

The plea in nullo est erratum operates as a demurrer and
admits the facts stated and assigned for error.

The principal question presented is, whether the plaintiff’ is
entitled to sue out a writ of error.

The act of March 29, 1836, c. 233, made the private pro-
perty of the stockholders of a bank, liable to be attached and
taken in a suit commenced against the bank by a holder of its
bills, which had been presented and payment thereof delayed
for more than fifteen days. 'The property of the plaintiff
appears to have been taken by virtue of this provision, in sat-
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isfaction of the execution issued on the judgment, which he
seeks to reverse.

The rule, by which the court is to determine, who may
sue out a writ of error, is stated to be, ¢the writ of error
shall be brought by him, who should have the thing, for which
the judgment is erroneously given, if the judgment had not
been given.” Viner’s Ab. Error, k. pl. 1. No person can bring
a writ of error, who is not a party or privy to the record or is
prejudiced by the judgment. 2 Saund. 46, a. note 6; idem
101, e. note 1. The books do not all agree respecting the
classes of persons, who may be comprehended under the term
privies. 'They all admit, that there are privies in law as well
as in blood and in estate. 'The examples of privity in law are
those of a personal representative of a deceased person, and
those holding estates by escheat. 'There are, however, others
named as authorized to sue out writs of error in that charac-
ter. “ A writ of error may be brought by him that is made
party by law, though he was not originally party.” Viner's
Ab. Error, k. pl. 5. Vouchees are of this class. So “if the
conusor of a statute aliens the land and execution is issued
against the alienee, he may have a writ of error upon the
execution.” Viner’s Ab. Error, k. pl. 17. But a quere 1s put in
Viner, whether he could, “for he is not privy thereto, for the
execution goes of the land of the conusor.” Authority is
then cited, sustaining the first position,  because he is ousted
by the execution.” 'This in principle, is closely analogous to
the present case. The land was in that case taken by an
execution issued on a judgment for the collection of a debt,
and the land of one not a party to the judgment or execution
was taken in satisfaction of the execution, the law author-
izing it. Such is the position of the plaintiff.

Privies by law, having an interest in the judgment or in
the property affected by it, were recognized as entitled to the
writ in the case of Porter v. Rumery, 10 Mass. 68. In the
case of Shirley v. Lunenburgh, 11 Mass. 384, a pauper not
a party to the judgment, and whose rights were affected by
it, was regarded as so connected with 1t, that he could main-
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tain a writ of error. Those, who must be regarded as privies
in law to a judgment can never be certainly determined by
the law, as it was at any particular time ; for the law by legis-
lative enactment may be often changed, making those privies
in law to a judgment, who were not so before the enactment.
When a statute makes provision, that the estate of a person
not named as a party to the judgment may be taken to satisfy
that judgment, and the estate is accordingly taken, it makes
him a privy in law to that judgment. So the party in in-
terest, not named in a suit commenced on a chose in action, in
the name of the assignor, is a privy in law to the judgment
rendered ; and it has been decided, that he may maintain a
writ of error to reverse a judgment rendered against the nomi-
nal plaintiff. Marr v. Hanna, 7 J. J. Marshall, 642. The
question now before the court was not presented or decided
in the case of Whitman v. Cox, 26 Maine, 335, although
there is a dictum arguendo, that one so situated could not
maintain a writ of error.

It is insisted, that the plaintiff alone cannot maintain the writ.
That all the other stockholders should be joined. But those
cannot be regarded as entitled to the writ, who are not pre-
judiced by the judgment, and who would receive no advant-
age from its reversal; and it does not appear, that there are
other persons of that description.

It is true, that there can be no corporators without a cor-
poration. 'The plaintiff ’s estate, however, has been taken by
the defendants in error, on the ground, that he was a stock-
holder, and they cannot object, that he did not sustain that
character. He is entitled to present himself in the character,
in which he has been deprived of his estate. It is alleged in
argument, that he had transferred his shares to another person,
but there is no proof of it presented. A more satisfactory
answer to the objection may be, that the act of March 29,
1841, revoking the charter, recognizes the continued existence
of the stockholders and provides, that nothing therein shall be
construed to absolve any of those, who are or have been cor-
porators or members thereof from any existing liabilities, and
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that any balance remaining, after the liabilities of the corpora-
tion have been discharged, shall be divided among the stock-
holders.

Error may be assigned on the death of a party before judg-
ment. Wilks v. Jordan, Hob. 5.

The death of a defendant is not assignable for error, if the
record states, that he appeared, for nothing can be assigned as
error, which contradicts the record. Plommer v. Webb, 2
Ld. Raym. 1415. The statute of 17 Car. 2, chap. 8, provided
that death between the verdict and judgment, should not be
assigned as error. 'The counsel for the plaintiff speaks of an
agreement to be defaulted in the original action, but the re-
cord does not exhibit any such agreement.

The dissolution of a corporation by act of the Legislature,
deprives it of its corporate existence, and no legal judgment
can be rendered against it. Judgment reversed.

|

THE StATE versus WORTHING.

Where several defendants are jointly indicted for a misdemeanor, and one is
put on trial alone, he may introduce, as a witness, the wife of a co-defend-
ant, who stands defaulted on his recognizance.

. Excerrions, from the District Court, Rice, J.

The defendant, and one Charles Worthing, were jointly
indicted for an assault and battery, and had recognized to
appear, &c. Charles Worthing did not appear, and was
defaulted on his recognizance. The defendant went to trial
alone. In his defence, he offered as a witness, the wife of
said Charles, and she was rejected by the court, as being in-
competent. 'T'o that rejection, the defendant, after verdict
against him, filed exceptions. .

Heath and Davis, for defendant.

1. The wife was admissible. 'The case as to her husband
was terminated. 1 Greenl. Ev. § 357. 'The doctrine laid
down in the case of King v. Lafone, 5 Esp. 154, is not cor-
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rect. 1 Greenl. Ev. $ 363 and note. King v. Fletcher, 1
Strange, 633.

2. The general rule is, that the wife is not admissible as a
witness, where her husband is a party, at least against his in-
terest and consent. 1 Greenl. Ev. § 334, 335. But where the
husband is no longer a party to the issue, that rule does not
apply, and his wife is admissible, when called by a co-defend-
ant. 1 Phil. & Am. Ev. 160.

C. J. TinpavL has ruled, that where several are joined in one
indictment, the wife of one is admissible for the others, even
when all are on trial. Queen v. Sills § als. 1 Car. & Kir-
wan, 494. '

3. In this case, the wife was no party to the record, and
there can be no objection to her competency.

Codman, County Attorney, for the State.

1. A separate trial, where several are indicted, is not a mat-
ter of right, but is within the discretion of the court. 16
Maine, 293.

2. Husband and wife are not admissible for or against each
other, where either is directly interested in the proceedings,
whether civil or criminal. State v. Welch, 26 Maine, 30.

WeLLs, J. — The defendant was indicted, with one Charles
Worthing, for an assault. Charles was defaulted upon his
recognizance, and did not appear at the trial, which proceeded
against the defendant alone, who was found guilty.

The defendant offered the wife of Charles Worthing, as a
witness, but she was rejected, by the Judge of the District
Court.

A wife is not a witness for a co-defendant in case of an as-
sault, where the interests of all the defendants are inseparable.
Yet where the grounds of defence are several and distinet, and
in no manner dependent on each other, no reason is perceived,
why the wife of one defendant should not be admitted as a
witness for another. 1 Greenl. Ev. § 335.

In Com. v. Easland & al. 1 Mass. 15, five defendants were
indicted, and the wife of one was offered as a witness for the
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other four. She was rejected, but the court remarked, that
to have had the benefit of her testimony, they should have
moved to be tried separately from the husband, and for such
reason, the motion would have been granted.

A verdict in favor of the defendant could not have been
given in evidence for the husband. It does not appear in
what manner, her testimony could have affected the interests
of her husband. If it had that effect, it would not be admis-
sible. State v. Burlingham & al. 15 Maine, 104; Griffin v.
Brown, 2 Pick. 304. Even in a collateral proceeding, if her
testimony would be the means of discord and contention be-
tween her and her husband, it would be rejected. State v.
Welch, 26 Maine, 30.

It is not stated to what she would testify, and we cannot
assume, that it would involve the interests of the husband.

It is a general rule of evidence, that a party to the record
cannot be a witness, but after acquittal or conviction, if not
rendered incompetent, he is admissible. The People v. Bill,
10 Johns. 94; Gilmore v. Bowden & al. 3 Fair. 412; Com-
monwealth v. Marsh & al. 10 Pick. 57.

But the wife is not a party to the record, and therefore does
not fall within the rule. 'When called as a witness in a case,
in which she and her husband have no interest, and where her
testimony would not produce discord between them, she is
competent. In such position, she is regarded by the law, as
any other witness would be, and both may be witnesses, al-
though their testimony should be contradictory. 2 Russ. on
Crimes, 605. A difference in their knowledge or recollection
of facts, is not considered, as justly tending to disturb the
harmony existing between them. Her competency as a wit-
ness is only partially limited by the marriage contract. In
the present case, her husband was not on trial, nor could he
be defaulted upon the indictment. He could not be allowed to
testify. And the reason given for such exclusion is the temp-
tation to commit perjury, and if co-defendants were allowed
to testify for each other, they might evade the ends of justice.
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It is true, the husband might influence the wife to practice
the same turpitude. But the mere danger of such result,
would not seem to be a sufficient reason to exclude a witness
in other respects entirely competent. She is not a party to
the indictment, her hushand was not on trial, and it does not
appear, that she or her husband would be benefited by her
testimony, or that it would create discord between them. 'The
mere possibility, that she might commit perjury, and thereby
procure the acquittal of the defendant, and that he would after-
wards, when her husband should be put on trial, commit the
same crime in favor of the husband, is too remote, and shad-
owy, to form the basis of a legal rule, excluding her testi-
mony. 'The verdict must be set aside, and a new trial
granted.

Brow~ & al. appellants, versus Hopepox, guardian.

‘Where a widow waives the provision made for her by her husband’s will,
P y
and claims dower, she is entitled to the same allowance out of the personal
estate as if he had died intestate.

This right is not impaired by the circumstance, that all the personal estate
was specifically bequeathed.

If an insane widow waives a provision made for her in her husband's will,
and at no lucid interval evinces a disposition to avoid the waiver, and if
the waiver is confirmed by her guardian, it cannot be objected that the
waiver was inoperative.

AppEaL, from a decree of the Judge of Probate, allowing
the widow of the late Paoli Hewes the sum of $500, out of
the personal estate.

The following reasons were assigned for the appeal.

1. That the Judge has no authority by law to make the
allowance, nor is said widow by law entitled to any allowance
out of the personal estate.

2. Because said Paoli, by his will, made ample and proper
provision for her support, and charged the same upon ample
and sufficient real estate, which said provision she has not

VoL. xXxI 9 '
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legally waived ; because, for a long time before the decease of
her said husband, she was, and ever since has been, insane, and
wholly incompetent to make such a waiver, or to do any legal
act, whatever, and that said provision in said will was made
with special reference to that fact.

The provision made in the will was by a charge on certain
real estate, that she should be suitably supported during her
life.

After the said widow had waived this provision, application
was made to the Judge of Probate by the selectmen of the
town to which she belonged, to have a guardian appointed, on
account of her insanity, and a guardian was appointed, who
subsequently claimed dower for her, and presented a petition
for an allowance to her out of the personal estate.

Upon that petition, the Judge of Probate decreed that she
should have allowed her $500, out of the personal estate. It
is from that decree that this appeal is taken.

White and Palmer, for appellants, to the first point, cited
8 Mete. 424 ; 3 Mete. 187 ; 10 Pick. 462; 5 Pick. 528 ; 14
Pick. 352.

To the second point, they cited 11 Pick. 304 ; 5 Pick. 431.

Abbott and Howes, for appellee.

WerLs, J. — The will of Paoli Hewes, was approved in
August, 1848. In it he made provision for the support of his
widow, but she waived the provision, and within six months
from the probate of the will, filed the waiver in writing, in
the probate office.

Upon an application to the Judge of Probate, by the guar-
dian, reciting among other allegations, the waiver of her rights
under the will, and the claim of dower, an allowance of five
hundred dollars was made to her, out of the personal estate of
her husband, in such articles as she might choose to that
amount, according to the appraisement in the inventory.

The decree of the allowance refers to the petition, which
is thereby made a part of it, and is sufficiently formal and ac-
curate.

It is contended by the appellants, that the widow was in-
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sane at the time of making the waiver, and had no legal
capacity to perform that act. But the contracts of insane
persons are not void but voidable. They remain valid and
binding, until they are avoided. If the insane person, during
lueid intervals, ratifies them, they are then afterwards binding,
in the same manner, as if made when perfectly sane. Allis
v. Billings, 6 Metc. 415.

Nothing has been done by the widow, evincing a disposition
to avoid the waiver, nor by the guardian since his appoint-
ment. But he is now asking for a confirmation of the decree
granting the allowance, seeking a benefit for her, growing out
of the waiver. He represents her interests and is acting for
her, and she is bound by his legal acts as guardian. By re-
ceiving the benefit of the decree, he would adopt and ratify
the waiver, and it would be no longer revocable by him, or
by his ward.

It therefore becomes unnecessary to decide upon the evi-
dence, whether she was insane at the time of making the
waiver.

This court has no power to circumsecribe her acts, or to de-
termine whether it was better for her, to receive or reject the
provisions made for her in the will. She has a right to avail
herself of the election given her by law.

It is also contended, that the testator having disposed of his
real and personal property by will, the Judge of Probate had no
power to make the allowance.

By statute of 1821, chap. 51, § 39, the Judge of Probate
was authorized to make an allowance to the widow out of the
personal estate of the husband when he died intestate, whether
solvent or insolvent. And he had the same authority, when-
ever a testate estate should prove insolvent.

But the power was enlarged by the act of March 23, 1835,
chap. 180, which provided, ¢ that whenever a widow shall re-
linquish the provision made for her in the will of her deceased
husband, and claim her dower, she shall be entitled to the
same allowance out of the personal estate by the Judge of
Probate, as if her husband had died intestate. '
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The substance of these provisions was incorporated into
the eighteenth section of chapter 108, R. S. ¢« In the settle-
ment of any intestate estate, or of any insolvent estate, testate,
or in which the widow shall have duly waived the provisions,
made for her in the will of her hushand, and claimed her
dower, the widow, besides her apparel and ornaments, shall be
entitled,” &ec.

The widow, in the present case, has the same right to an
allowance, as if her husband had died intestate. Crane v.
Crane, 17 Pick. 422.

That part of the fifteenth section of chap. 93 of the Revised
Statutes, which relates to the rejection of the provision made
for her in her husband’s will, was not intended to be operative
in creating the power to make the allowance, for that was
given by the eighteenth section before mentioned, of chap.
108.

The object and purpose of the fifteenth section of chap. 93,
was to provide for the distribution of personal property, not
disposed of by will, after all claims upon it had been satisfied.
Its provisions relate principally to intestate estates, correspond-
ing to those contained in stat. 1821, chap. 38, § 19. But the
Legislature having provided for a waiver of the provisions in
a will in favor of the widow, might suppose that she would
sometimes waive personal property, which would not be dis-
posed of by will, in consequence of such waiver, and therefore
it should be disposed of in the same manner, as if her hus-
band had died intestate.

If there is property in the hands of the executor or admin-
istrator, not needed for debts or expenses, and not disposed of
by will, then it must be distributed according to the provisions
of chapter ninety-three. R. S. chap. 108, § 22.

But whatever the intention might have been, the provision
in § 15, chap. 93, does not impair the force and effect of the
eighteenth section of chap. 108 ; it recognizes the right of the
widow to the allowance, when she has made a waiver of what
is given to her in the will.

The statute having provided for the allowance, the Judge
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of Probate has the power to grant it, notwithstanding all the
personal property may have been specifically or generally be-
queathed. It has a priority over all other claims, except those
arising from the expenses of the funeral and of administra-
tion, and may be taken out of any of the personal property.
If the rights of legatees are disturbed, they must adjust them
among themselves. Unless such power existed, in cases
where the personal property was specifically or generally be-
queathed, and the widow waived the provisions made for her
in the will, there would be no way of supplying her immedi-
ate necessities out of her husband’s property, although he
might have left a large estate. It might be some time before
she could realize any thing from her dower, and in the mean
time would be compelled to subsist on charity.

Where there is sufficient personal property, not bequeathed,
and not wanted for the payment of debts and expenses of ad-
ministration, it would be reasonable and proper, that the-
allowance should be taken out of that, and full effect given
to the will of the testator, whenever it can be so done.

A disposition is made of all the personal property to other
persons than the widow, by specific and general bequests, the
latter being made subject to the debts and expenses. And so
far as we can judge, a portion of the property given specifi-
cally will be required to meet the allowance.

The decree, for the amount allowed, cannot be carried into
effect in any mode, without interfering with the legacies. It
is not perceived, therefore, that the election given to her by
the decree is unreasonable.

It is further objected, that the allowance is too large, under
the circumstances in which the property is placed by the
will.

The widow is entitled, besides her apparel and ornaments,
to so much of the personal estate, as the Judge shall deter-
mine to be necessary, according to the degree and estate of her
husband, regard being had to the state of the family under
her care.

The widow has no children dependent on her for support.
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The real estate is inventoried at the sum of two thousand dol-
lars, and the personal estate at the sum of twelve hundred and
thirty-four dollars. No exhibit is made of the amount of
debts, but the executor, in a petition for a license to sell real
estate, represents that the personal property, not specifically
devised, is insufficient to pay the debts and charges, by the
sum of seven hundred dollars, and the license was given by
the probate court. 'The testator was a packet-master, sailing
between Belfast and Eastport, but discontinued the business
several years before his death. It is manifest, that the amount
of dower, which the widow will receive, though it does not
appear, that she has yet obtained any thing from it, will be
inadequate to her support. She is about eighty years of age,
and quite feeble, and incapable of taking care of herself.
And if still insane, the infirmities of age and sickness are ag-
gravated by the disorder of her mind.

In the case of Washburn v. Washburn, 10 Pick. 374, an
allowance was made, more liberal than that granted in this
case.

The statute does not define or limit the length of time in
which she shall be supported by the allowance, whether it
shall be a temporary or permanent relief. It is to be according
to the degree and estate of the husband, that is, according to
the style and mode of living to which she had been ac-
customed during coverture, and the condition of the estate.
Each case must depend very much upon its own circumstan-
ces, no inflexible rule can be applied to the subject.

Where the wife, by her industry and prudence, has contribu-~
ted to the acquisition of the estate, and there 1s sufficient prop-
erty to pay all the debts and to support her, and she is old,
sick and insane, a larger allowance should be granted than
would be justifiable, if the facts where otherwise. It is ap-
parent from the will, that the husband intended she should
have a support out of the property during her life, but she did
not like the mode in which it was provided. Whether she
has acted wisely or not, in making the waiver, she has exer-
cised the right, which the law has given to her. And taking
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into the estimate the small amount, which she will probably
receive from her dower, we do not think the sum allowed, is
too large.

The decree of the probate court is affirmed, and the case re-
mitted to that court for further proceedings.

|

Harpy versus SPROULE.

If one part owner of a vessel, in the port where all the owners reside, repair
the vessel, or pay out money to purchase materials for making repairs, or
for labor upomn it, without the consent of the other part owner, he cannot
maintain an action against such other part owner, for his share of the ex-
penditure.

AssumpsiT to recover three-eighths of certain expenditures
made by the plaintiff for repair of the schooner Tamerlane
of Frankfort. 'The plaintiff was owner of five-eighths of said
schooner, and the defendant was owner of three-eighths. The
action was tried before Teswey, J. It appeared that certain
repairs were made upon the schooner in the latter part of
Dec. 1846, and early part of January, 1847, at Frankfort;
that the workmen were employed by plaintiff, and thet said
repairs were necessary.

The Judge, among other things, instructed the jury that,
«with regard to the necessary repairs of a vessel, one
part owner may, by ordering them on credit, render his
companions liable to be sued for the price of them, unless
their liability be expressly provided against; that generally
the law holds all the part owners liable for repairs, notwith-
standing they were ordered by the ship’s husband, or the
owner having charge of the vessel at the time, but an excep-
tion arises where the credit is given exclusively to some other
person than the owners generally; fhat if, however, a part
owner is unwilling that repairs should be made at his expense,
and he causes notice of that unwillingness, to be given to the
one who proposes to make the repairs, or if’ that unwillingness
became known to the latter, he is not liable to the one causing
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or making them, for any expense subsequently made ; that the
jury would judge, from all the evidence in the case, whether
or not it was proved to their satisfaction, or whether they
could or not infer that the unwillingness of the defendant, (if
he were unwilling,) was made known to the plaintiff, and if so
at what time. If it were before repairs were made or ex-
penses incwred therefor, the plaintiff could not recover; if
after, he could recover for only such as were made prior to his
knowledge of defendant’s unwillingness; that a liability, in-
curred for repairs, though not actually put upon the vessel,
before such knowledge, would make the defendant liable in
the same manner as though put upon the vessel, if they were
afterwards put upon her.

The jury found a verdict for the plaintiff, and exceptions
were filed.

Ruggles and Dickerson, for defendant.

Abbott and Hubbard, for plaintiff.

WeLLs, J. — This is an action to recover three eighths of
certain alleged expenditures for repair of the schooner Tam-
erlane, made by the plaintiff as owner of five eighths.

One part owner of a vessel, merely as such, is not liable to
another part owner, for repairs made by him, at the home
port, unless they are made with the knowledge and consent of
the one sought to be charged. Vessels, in this respect, are
viewed in the same light as other chattels owned in common.
Benson v. Thompson, 27 Maine, 470.

The jury were in substance instructed, that the defendant
would be liable to the claim of the plaintiff, unless he had
expressed or manifested his dissent or unwillingness to the
making of the repairs, before they were made, or before ex-
penditures were incurred.

But before the plaintiff could recover he should be held to
prove a consent, on the part of the defendant, that the repairs
and expenditures should be made.

And this rule must apply not only to labor performed by
him, but to money paid by him, to purchase materials for
making the repairs, and for the labor.



WALDO, 1849. 73

Holmes ». Sprowl.

If the plaintiff, without the knowledge and consent of the
defendant, purchased materials for the repairs, upon the credit
of both, and subsequently paid for them himself, he would
have no better right of action than if he had purchased them
on his own credit, or paid for them without credit. He can-
not be allowed to do indirectly what he has no right to do
directly.

There is not here presented for consideration, such a case
as is referred to in Abbott on Ship. 77, where one part owner
orders repairs or necessaries for the employment of the ship,
on the credit of all, and they are furnished by third persons,
without any dissent of a part owner, made known to them,
and an action is brought for the price, by such third persons
against all the owners.

The plaintiff ’s case depends on different principles.

The exceptions are sustained,
and a new trial granted.

NortE. — Howarp, J. took no part in this decision.

HovLmes versus SPROWL.

If atown clerk omit to make notings of the time, at which he received a
mortgage of personal property to be registered, the mortgage will, neverthe-
less, teke effect from the time when it i8 acfually recorded.

If, in tort, the plaintiff be but a tenant in common with others, of the prop-
erty taken or injured, the objection is available only in abatement, or by
an apportionment of damage.

The right to the possession of personal property mortgaged, is presumed to
be in the mortgagee, unless it appear that the mortgager retained the
right.

Trespass for taking one third of a schooner. The plain-
tiff relied upon a mortgage to him, by Joseph P. Hardy, made
and recorded March 13, 1846. 'The defence set up was, that
the taking by the defendant, was in his office of a deputy
sheriff on a writ of attachment against Hardy.

The attachment was made September 22, 1846.

VoL, xxx1 10
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In a custom house register of July 4, 1846, and in an enxoll-
ment of October 4, 1846, said Hardy and two other persons,
are named as the only owners.

N. H. Hubbard, for plaintiff.

Dickerson, for defendant.

1. Tenants i common must joiit in actions for injuries
done to the common property.

2. The mortgage to the plaintiff was not recorded conform-
ably to the requisitions of the statute. It does not appear, that
the clerk noted the time, when the mortgage was received,
either on the mortgage, or on the hook kept for that purpose.
Both notings are required by the statute.

3. The plaintiff waived his right of action, if any he had,
by receipting for the vessel.

4. By receipting for the property, without disclesing his
claim as mortgagee, the plaintiff practised such fraud and con~
cealment as to preclude him from maintaining this action.

5. There was no demand. Where there is an interming-
ling or confusion of goods, a demand, previous to the suit, is
necessary.

WerLrs, J.— 1. The plaintiff claims to maintain this ac-
tion of trespass as mortgagee of one third part of a schooner
taken and ecarried away by the defendant. 'The mortgage
was made on the thirteenth of March, 1846, and recorded on
the same day. The defendant, as a deputy sheriff, attached
one third of the schooner, on the twenty-second day of Sep-
tember, 1846, as the property of the mortgagor. By the Re-
vised Statutes, ¢. 125, § 32, no mortgage of personal property
shall be valid, exeept between the parties, unless possession is
given and retained, or unless it 1s recorded by the clerk of
the town, where the mortgager resides.

Section 33 provides, that “the clerk, on payment of his
fees, shall record all such mortgages, that shall be delivered to
him, in a book kept for that purpose, noting in the book, and
on the mortgage, the time when the same was received, and
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it shall be considered as recorded when left, as aforesaid, with
the clerk.”

The object to be accomplished was the recording of the
mortgage, to give notoriety to the transaction. By the noting
in the book, and on the mortgage, the time when the mort-
gage was received, it was to be considered as if it was recorded
when left with the clerk. The subsequent recording had
relation back to the time of noting, and the mortgage was
to be considered as recorded at the time stated in the noting.
The phrase “and it shall be considered as recorded when
left, as aforesaid, with the clerk,” must mean, that the recep-
tion of it and the noting by the clerk should be considered
as having the same effect as if the recording took place at
the time of the delivery, and that it would be valid, although
it was not recorded until a subsequent time. If it is recorded,
that is a compliance with the law, and if it is wholly ex-
tended upon the record, and the time stated, before third per-
sons acquire any right to the property, the interest of the
mortgagee is secured. If a mortgagee would go back to an
earlier time, than that stated upon the record when his mort-
gage was recorded, and claim from the time when his mortgage
was first left, he can only do so, by showing the time noted in
the book and upon the mortgage.

In Handly v. Howe, 22 Maine, 560, the attachment was
made before the mortgage was recorded. 'There was no
noting, except upon the back of the mortgage, of the time
when it was delivered to the town clerk. 'The noting in the
book not having taken place, it was decided that the deed
could not be considered as recorded when left.

The plaintiff’s mortgage having been duly recorded, and
the time when entered upon the record, his right under the
mortgage was then protected from the attachment made after-
wards by the defendant.

The title of the plaintiff cannot be affected by the enroll-
ment and registry of the schooner in the name of the debtor
and the other part owners. Those acts do not appear to have
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been doune by the plaintiff, or by his procurement or with his
knowledge.

2. If the interest of the plaintiff and the other part owners
should be considered joint, so that they ought to have united
with him, in the action, that is an objection which should
have been taken in abatement. In an action of tort, brought
by one tenant in common of personal property, when the in-
jury is joint, unless the non-joinder of the other co-tenants is
pleaded in abatement, the objection can only be taken by way
of an apportionment of damages. Lathrop v. Arnold, 25
Mzaine, 136; 1 Chit. Plead. 53.

3. It does not appear by any evidence in the case, that the
mortgager retained the right of possession in the property
mortgaged, and was entitled to it when this action was
brought. No copy of the mortgage has been furnished to us.
We presume then, that the mortgagee had the right of pos-
session, and if so, he can maintain trespass for the taking of
the property. Woodruff v. Halsey, 8 Pick. 333; Paul v.
Hayford, 22 Maine, 234; Welch v. Whittemore, 25 Maine,
86.

4. Tt is stated in argument, that the plaintiff receipted for
the property attached, as the property of the debtor, and it is
contended, that he is estopped to set up property in himself.

But the receipt is lost, and no evidence is produced of its
contents. We are therefore unable to determine whether its
terms would create any estoppel against the plaintiff.

According to the agreement of the parties, the action is to
be defaulted.

Norz. — Howarp, J. took no part in this decision.
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AsBoTT versus KNowLTon.

To an order of respondeat ouster, in the District Court, upon a plea in abate-
ment, exceptions cannot be taken, until further proceedings shall have
been had to prepare the case for its final disposal in that court.

Exceptions, so taken, will be dismissed in this court.

The act, conferring upon the justices of the town courts in the county of
‘Waldo, original jurisdiction of all civil suits, where the debt or other matter
in demand does not exceed fifty dollars, and concurrent jurisdiction with the
District Court in suits from fifty to one hundred dollars, did not impair or
diminish any of the existing powers of the District Court.

After that act, as well as before, the District Court had original jurisdiction
of all civil suits, wherein the sum in demand was between twenty and two
hundred dollars.

Exceprions, from the District Court, Rice, J.

This was an action of the case, brought to the District
Court, wherein the sum demanded was over twenty but did
not exceed fifty dollars. 'The defendant filed a plea in abate-
ment, alleging that the parties were resident, one in Belfast,
and the other in Liberty, in the county of Waldo, and that
the District Court had no jurisdiction of the suit, but that the
jurisdiction pertained to some justice of trials for one of said
towns. To that plea there was no demurrer or replication.

The Judge being of opinion that the action was within the
jurisdiction of the District Court, ordered the defendant to
answer over. Mo that opinion and order, the defendant ex-
cepted.

J. W. Knowlton, for defendant.

H. O. Alden, for plaintiff.

WeLLs, J. — The defendant filed a plea in abatement, to
the jurisdiction of the District Court, to which there was
neither replication nor demuwrrer. But the court ordered the
defendant to answer over, and to this order, exceptions were
filed.

Such order of the Judge was not a final disposition of the
action. The defendant should have obeyed the order. A
verdict might have been rendered in his favor, superseding the
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necessity of any exceptions to preserve his rights. If a ver-
dict had been rendered against him, he could then have ex-
cepted to the order. The proceeding was interlocutory, like
the admission or rejection of testimony, which is no cause for
suspending the trial, but it is to proceed till a verdict is ren-
dered, or some order is made effecting a final disposition of it.

The exceptions were not therefore taken in accordance with
R. 8. chap. 97, § 18, and must be dismissed, as irregularly be-
fore us.

But as the question, raised and argued by the parties, is one
of considerable practical importance in the county of Waldo,
where the law establishing town courts, has been accepted,
we have concluded to express an opinion upon it.

By chap. 116, § 1, R. 8., justices of the peace have original
and exclusive jurisdiction of all civil actions, wherein the debt
or damages demanded do not exceed twenty dollars, with cer-
tain exceptions, not necessary to be named.

By chap. 97, § 6, R. 8., the District Court has original and
exclusive jurisdiction of all civil actions where the debt or
damages demanded, does not exceed two hundred dollars : ex-
cepting actions, in which municipal or police courts, or jus-
tices of the peace have original jurisdiction, &e.

The act of March 22, 1844, gives to a justice of a town
court all the powers of a justice of the peace, and original
jurisdiction of all suits of a civil nature, where the debt or
demand does not exceed twenty dollars, and concurrent juris-
diction with the District Courts in suits from twenty to one
hundred dollars. If no further provision had been made by
this act, the jurisdiction of justices of the peace would not
have been taken away. Both justices of the town courts and
justices of the peace, would have had original jurisdiction of
cases where the damages demanded did not exceed twenty
dollars. Actions of that class could have been originated be-~
fore either tribunal, at the election of those, who should com-
mence them.

The phrase, original jurisdiction, does not mean exclusive
jurisdiction ; two or more courts may have original jurisdic-
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tion of the same actions. A court of original jurisdiction is
that, in which an action has its first source or existence, and
which does not take jurisdiction of it by appeal. But instead
of saying that justices of the town courts should have juris-
diction exclusive of justices of the peace, that object is effected
by the thirtieth section of the same act, which prohibits the
latter from exercising any jurisdiction in the trial of civil
causes, and thus in the most explicit terms, transfers the whole
of it to the justices of the town courts. The first section fur-
ther provides that the town court shall have “concurrent juris-
diction with the district courts in suits from twenty to one
hundred dollars,” &e.

This concurrent jurisdiction was also original, so that both
the district and the town courts had by this act, and by chap.
97, § 6, original jurisdiction in all cases between twenty and
one hundred dollars; and the District Court, exclusive juris-
diction to a larger extent.

The act of August 10, 1846, amendatory of the act estab-
lishing town courts, in the first section, provides, ¢ that the
first section of the act to which this is additional is hereby so
amended as to give the justices appointed in pursuance of
said act, original jurisdiction of all suits of a civil nature,
where the debt or other matter in demand, does not exceed
fifty dollars; and concurrent jurisdiction with the District
Courts, in suits from fifty to one hundred dollars, &ec.

This act does not give any new jurisdiction to the town
courts, or take away any from the District Courts. It is a
mere affirmance of the jurisdiction then belonging to the two
courts. To say that the town court shall have original juris-
diction, to the extent of fifty dollars, and concurent, to the
extent of one hundred dollars, is the same thing as if original
jurisdiction was given to it, to the extent of one hundred dol-
lars, that of the District Court, already existing, not being
excluded. For where two courts have the same jurisdiction,
not appellate, it is both original and concurrent. And a new
enactment, giving to either, original or concurrent jurisdiction,
within the limits previously possessed, adds no new power.
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Suppose, that after the law establishing town courts, when the
two courts had concurrent and original jurisdiction from twen-
ty to one hundred dollars, a subsequent act had given to the
District Courts original jurisdiction to the same extent, or con-
current to the amount of fifty dollars, and original to the
amount of one hundred dollars. Would those provisions have
taken away or altered the jurisdiction of the town courts?
It is very evident they would not, because no new power
would be given to the District Courts, and none taken from
the town courts.

The act of 1846, does not change the jurisdiction, previous-
ly existing, of either courts. But it is manifest, that the
Legislature did intend to make a change in the law, and
equally manifest that the contemplated change was not per-
fected. By omitting to use the phrase exclusive jurisdiction,
it may be imferred, that the intention was, to have added a
prohibition against the exercise of jurisdiction, by the District
Courts, in those cases where the damages demanded, were
over twenty and under fifty dollars, but that it was omitted
by inadvertence. This conclusion is strengthened by the fact,
of the passage of the thirtieth section of the act of 1844,
which denied to justices of the peace the exercise of jurisdic-
tion, with which the town courts were clothed. But there
is no such denial to the District Courts in the act of 1846.

Because the act of 1846 professes to amend that of 1844,
in certain respects, but does not do it, it is not within the pro-
vince of this court to make the amendment. Such proceed-
ing would be an act of legislation.

Exceptions dismissed.

Nore. — Howarp, J. took no part in this decision.
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Foss § al. in equity, versus Havyses & al.

A Dbill in equity is not rendered multifarious, by joining two good causes of
complaint, growing out of the same transaction, when all the defendants are
imterested in the same claim of right, and when the relief asked for, in re-
lation to each, is of the same general character.

A compensation in damages, for the breach of an agreement to convey real
estate, is not regarded as adequate relief.

In such a case, the jurisdiction of a court of equity, to decree a specific per-
formance, is universally maintained.

If one purchases land, kaving knowledge of a previous contract by the grantor,
to convey the same land to another, the purchaser may be compelled, in
equity, to convey the land in the same manner as would be required of his
grantor,

If the design of such purchase was, to place the land beyond the reach of the
person entitled to a conveyance, and thereby to defeat his just rights, a court
of equity has jurisdiction on the ground of fraud.

Though a defendant in equity is not bound to criminate himself, or furnish
evidence, by which a criminal accusation can be sustained ; he may be com-
pelled to make discovery of any act, which does not amount to a public
offence, or an indictable crime, although it may be one of great moral tur-
pitude.

BiL v mquity. It was heard upon demurrer. 'The facts
sufficiently appear in the opinion.

Abbott and Howes, for the plaintiffs.

Heath and Davis, for the defendants.

1. The bill is multifarious. It claims the performance of a
contract to convey real estate made by one only of the re-
spondents ; also the return of money alleged to have been
obtained by one only of them, in a transaction with which the
other had no connection, and the refunding of money, paid as
extra interest to neither of them. Such diverse claims cannot
be united in one bill. Story’s Eq. Pl § 271 ; 1 Daniell’s
Ch. Pr. 384, note. “ A bill is bad for multifariousness, when
it is brought against several defendants, seeking redress for
injuries arising out of transactions with them separately, at
different times, and relating to different subjects. Coe v. Tur-
ner, 5 Conn. 86 ; Marselis v. Morris Canal, 1 Saxton, (N. J.)
31; 1 Daniell’s Ch. Pr. 386, note. '

VoL. xxXI. 11
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2. The bill alleges a contract, fraud, and an award, and
claims upon each of these grounds. KEach is an essential part
of the bill. It is therefore uncertain and equivocal. 1 Dan-
iell’s Ch. Pr. 435.

3. It does not appear but that there is an adequate remedy
at law. There may be for the fraud alleged, as no discovery
is prayed for, nor is a knowledge of it alleged to be confined to
the defendants. Duwinal v. Smith, 25 Maine, 382. Or there
may be on the agreement in writing to abide by the decision
of the referees. Brown v. Leavitt, 26 Maine, 251.

4. If the allegations of fraud are well laid, the respondents
ought not to be held to answer, for they might criminate
themselves. Rev. Stat. chap. 161, § 2; 1 Greenl. Ev. § 451;
1 Daniell’s Ch. Pr. 627, notes. Nor is the offence barred by
the statute of limitations. Dwinal v. Swmith, 25 Maine, 382.

5. The bill presents no case for the equity jurisdiction of
this cowt.

1. It cannot be sustained for a specific performance of the
contract, made in 1832, for that was made by Haines alone ;
the plaintiffs did not pay their notes according to the terms of
the bond ; and though the time was extended on some of the
notes, the plaintiffs have not, even to this day, tendered to
Haines, the amount they admit to be due.

2. It cannot be sustained on the ground of fraud. For it
will be observed that all the allegations of fraud are based
upon the acts of the respondents in taking hay and lumber,
obtaining the cow, and conveying the premises to Tripp, in
1845. But not one of these acts was fraudulent, unless the
plaintiffs had before that time paid up all their notes so as to
acquire an equitable title to the premises. Until that was
done, the respondents were owners both in law and in equity,
and had a right to the possession, rents, and profits of the
place. It appears from the bill itself, that, in October of that
year, the plaintiffs tendered to one of these respondents, 260
dollars, as still due and unpaid on said notes. That being the
case, none of the alleged acts were fraudulent. Our demurrer
cnly admits the fucts as alleged. A fraudulent intention, is an
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inference of law, which a demurrer does not admit. Story’s
Eq. Pl § 452 especially as the facts alleged rebut the infer-
ence of fraud, and take from this court all jurisdiction on
that ground.

3. The only remaining ground on which it will be contend-
ed that the bill can be sustained, is for the specific performance
of the award. 'This court, without question, has power to
make such a decree. Jones v. Boston Mill Cor. 4 Pick. 507.
But it will never use this power except in cases where it is
satisfied, “that the award is in all points, exactly in pursuance
of the agreement to refer.” Bubier v. Bubier, 24 Maine, 42,
49.. The rule thus laid down by this court is of great im-
portance. For the power of referees depends altogether upon
the terms of the submission. 2 Greenl. Ev. § 71, 72, 74,
and notes. But this bill does not tell us any thing of the
terms of this agreement to refer, nor give any reason for not
doing it, nor ask any discovery of its contents. And as
“nothing in a bill in equity can be supplied by inference,”
Wright v. Dame, 22 Pick. 55, there is no right to infer
that the referees had authority to award the conveyance of
real estate. All that is alleged of their powers is the fact that
a former bill in equity was referred to them, not by rule of
court, but in vacation. It was a reference at common law.
Whether that bill would have been sustained by the court is
of course uncertain. It must therefore be still more uncertain
whether the referees to whom it was left, had greater powers
than those possessed by this court. The plaintiffs are entitled
to nothing, until it be shown that the award was such an one
as the referees had authority to make.

Tenney, J. — The bill alleges substantially, that Hiram
Haynes, one of the defendants, on Aug. 25, 1832, made a
contract in writing with John Foss and Jonathan Foss, on
condition that they should pay according to their tenor, six
notes of hand for one hundred dollars each, and another for
thirty dollars, all bearing interest, he would convey to them,
their heirs and assigns, a part of a tract of land, which was
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conveyed to him by Alfred Johnson, on June 26, 1832, and
which he conveyed back in mortgage, for the security of the
purchase money ; that by the consent of said Haynes, the
said John and Jonathan went into the possession of the land,
which they had so contracted to purchase; and on the same
day John Foss verbally sold his part of the contract to Josiah
Chase, who engaged to assume his liabilities, and went into
possession of the land with said Jonathan. On August 27,
1845, in pursuance of such verbal agreement, John Foss as-
signed in writing to Josiah Chase, his part of the contract
with Haynes ; that the two notes to Haynes, which first be-
came due, were paid and taken up soon after their maturity ;
and Haynes, not having paid Johnson for the land, assigned to
him as collateral security for his indebtedness, three of the
outstanding notes against John and Jonathan Foss, each being
for $100, one of which was paid by the plaintiffs to Johnson,
and another paid partly to Johnson and partly to Haynes, and
both taken up prior to March 9, 1841 ; that on March 9, 1841,
Haynes conveyed to one Steel all the interest which he had in
the land, that was purchased of Johnson, and Steel substituted
his note, for the one against John and Jonathan Foss, remain-
ing in the hands of Johnson not taken up, and the mortgage
was thereupon discharged ; that at the time of the conveyance
to Steel, the latter agreed in writing to re-convey upon the
terms mentioned in their agreement; and the former agreed
with the plaintiffs that when they should pay the balance on
the notes outstanding against the Fosses to Steel or Haynes, or
both, to procure them a deed from Steel, of the land referred
to in the contract; that afterwards a payment of fifty dollars
was made upon the note of $100, which continued in the
hands of Haynes, that was agreed to be indorsed, and on a
settlement of accounts between Jonathan Foss and Haynes,
there was found due to the former a sum equal to the balance
of that note, which it was agreed should be applied thereto,
but was omitted to be taken up, although it was understood
by them as canceled ; that prior to the first day of June, 1845,
the plaintiffs paid to Steel the full amount of the note, which
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he had received from Johnson; and in April, 1844, paid to
Haynes the amount of the note of 30, and took up the same;
that the plaintiffs paid to Haynes and Johnson, the sum of
seventy-five dollars as extra interest, for an extension of the
time of payment of the notes, and by an agreement with
Haynes, he waived the payment thereof at the time they be-
came payable ; that on June 4, 1845, Haynes being deeply in-
solvent, of which he was well aware, and Tripp, the other de-
fendant, well knowing the same, and also that the contract for
the conveyance of the land was outstanding, and that John
Foss had assigned his interest therein to Josiah Chase, and that
the notes given therefor were all paid by the plaintiffs ; and
that plaintiffs claimed and were entitled to a conveyance accord-
ing to the contract, the defendants, designing to defraud the
plaintiffs of their just rights under the contract, and to put it
out of the power of the plaintiffs to obtain a deed, did fraudu-
lently induce Steel to convey the premises to Tripp, who
did on the same day, without the knowledge and consent of
the plaintiffs so convey, and in consideration thereof, Tripp
took up the note given by Steel to Johnson, and delivered the
same to Steel, and instead thereof gave his own note to John-
son, which said Haynes at the same time agreed with Tripp
that he would pay ; and Tripp agreed to hold the premises in
his own name for the benefit of Haynes, and gave to him the
note of $100, given by John and Jonathan Foss, and which he
received from Steel, and which Steel took from Johnson as
aforesaid, and said note is now in the hands of Haynes; that
on Oct. 3, 1845, the plaintiffs tendered to Tripp the sum of
$268, lawful currency, and demanded of him a deed of the
land ; which money he refused to receive and also refused to
give the deed as requested ; and they have at diverse times
after the payment of the notes, and before the 21st day of April,
1846, requested Haynes to give them a deed of the premises
according to his contract; and that since that time the de-
fendants have cut and carried away from the land, hay, wood
and timber of great value; that on the 23d day of April,
1846, the plaintiffs commenced their bill in equity against
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these defendants, setting forth the foregoing facts, and praying
for relief, which bill was duly served and entered in court,
which was pending till May 22, 1847, when the parties en-
tered into a valid agreement in writing, to refer all matters set
forth in said bill, together with costs arising thereon and costs
of reference, to Isaac Abbott, Charles Gordon and Mark L.
Stiles, their award to be made and set down in writing, under
their hands, and ready to be delivered to the parties on or
before the first day of July, 1847; and the parties bound
themselves in said writing, to perform the award of the arbi-
trators or a majority of them ; that the written agreement of
submission, was by mistake, delivered by the arbitrators to the
defendants, who on being called upon to produce the same,
refused to do so; that after the submission was executed and
put into the hands of the arbitrators, and due notice to the
parties, a full hearing took place in the presence of them, and
by the verbal consent of the parties, and the written consent
of their counsel, the matter was continued till the tenth day
of July within which time, the arbitrators duly made and
published their award ; that they determined that the plaintiffs
should pay to the arbitrators their fees, and should, on the first
day of March, then next, pay to the defendants the sum of
$127,32, and that the defendants on the payment of the sums
awarded, should make, execute and deliver to the plaintiffs, a
good and sufficient deed or deeds of the land ; that the plain-
tiffs paid the fees of the referees, and on Oct. 22, 1847, tend-
ered to said Tripp, at his dwellinghouse, the sum of $127,32,
lawful currency, in payment of the sum awarded to the de-
fendants, and that said Tripp refused to receive the same,
which sum has ever since been ready for him, and is deposited
in court ready for him, and on the same day afterwards, the
plaintiffs demanded of him a deed of the land, which he re-
fused to deliver, and afterwards on the same day, they caused
a deed to be made, and requested Tripp, to execute and deliv-
er the same, which he also refused to do; that the defendants
have occupied the land since April, 1846, receiving the rents
and profits thereof, and have cut and carried away hay, wood



WALDO, 1849. 87

Foss v. Haynes.

and timber from the same ; and they pray that the defendants
may be decreed to make, execute and deliver to them, a deed
or deeds of the land, and that Haynes be compelled to surren-
der to them the notes, in his hands, which have been paid, to
pay the extra interest, which they have received, and for the
hay, wood and timber so cut, and for detention of the same.

A demurrer was filed to the bill and several grounds there-
for specified and relied upon.

1. It is contended that the bill is multifarious, inasmuch as
reliance is placed on a contract made by one of the defendants
on August 25, 1832, and upon an award purporting to have
been made in July, 1847. A bhill is not multifarious because
it joins two good causes of complaint growing out of the same
transaction, when all the defendants are interested in the same
claim of right, and when the relief asked for in relation to
each, is of the same general character. Story’s Eq. Pl sect.
284, and note. So far as the bill seeks a conveyance of the
land, it is single, and its object is to establish and obtain the
relief sought. The bill charges the original contract with one
of the defendants only ; but that after the plaintiffs were en-
titled to a conveyance by virtue of that contract, the apparent
legal title of the land was caused by the defendants to be put
into the hands of Tripp, not only with notice of the contract,
but with the frandulent purpose, that it should be held by him
for the benefit of the other defendant, and to prevent the
plaintiffs from acquiring their just rights under the contract ;
and that the whole matter was the subject of arbitration, and
an award made in favor of the plaintiffs upon the performance
of certain conditions on their part.

Tt is contended that the bill is subject to a similar objection,
because it asks relief on account of money paid to Johnson as
extra interest. 'The bill alleges that extra interest was paid to
Johnson and to Haynes, but it seeks only a decree for the res-
toration of the latter.

2. Another ground of demurrer is, that the bill is uncertain
and equivocal, not showing whether the plaintiffs seek to have
executed a supposed award of referees or a contract set forth
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in the bill. 'The great object of the suit is to obtain a convey-
ance of the land described in the contract. For that purpose,
a previous suit in equity was instituted and afterwards made
the subject of arbitration, which resulted in an award, that
conveyance should be made, on the performance of certain
duties, imposed by the arbitrators upon the plaintiffs. It was
necessary in order to obtain a decree, to enforce specific per-
forrnance of the award on the part of the defendants, that it
should appear from the bill to have been a decision of the mat-
ter submitted ; this could be done by reference to the previous
bill, which should make a part of the present bill, or by an
incorporation into the latter, of all the material allegations of
the former ; the latter mode has been with propriety pursued,
and after stating in detail, the subject of the former bill, it
charges the reference, the award, publication, and the offer to
perform by the plaintiffs, whatever was required of them, and
asks that the defendant Tripp be compelled to convey the
land. If it was the design of the plaintiffs to institute a suit
in all respects like the former, and with a view to obtain a
specific performance of the contract, and to disregard the sub-
mission and the award, the allegations touching the submis-
sion, award and subsequent proceedings, were entirely unne-
cessary. It is manifest further from the fact of the plaintiffs
having caused to be brought into court, the sum required to
be paid by the plaintiffs by the award, ready for the defend-
ants, that the relief sought is a decree to enforce the fulfil-
ment of the award.

3. It is further insisted, that the bill to compel specific per-
formance of the award, cannot be sustained, because the plain-
tiffs have not set forth in detail, the agreement to refer the
former suit, and the subject of it. 'The plaintiffs do not pro-
fess to recite in the bill the precise terms of the agreement,
and they allege that it was delivered to the defendants by mis-
take, and that they refused to produce it on demand, before
the bill was brought; but the bill does set out substantially,
what is alleged therein to be that agreement. For the present
inquiry, these facts must be treated as admitted by the defend-
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ants, and it is not competent for them to make this objec-
tion.

4. Another reason assigned for the demurrer is, that the
plaintiffs have a plain and adequate remedy at law. A com-
pensation in damages for the breach of an agreement to con-
vey real estate, is not regarded as adequate relief. It is not
possible that the damages awarded, can place the purchaser in
all respects in the same situation contemplated by the contract.
The locality, the character, vicinity, and accommodation of
the land generally, are supposed to give it a special and pe(;u-
liar value in the estimation of the one, who has paid money
therefor, especially if he has long been in the occupation, and
has materially improved it according to his own taste. If he
should be deprived of it, it might defeat important plans,
which he may have formed in connection therewith. ¢ And
it is a general principle that the jurisdiction of a court of
equity to decree specific performance in cases of contracts re-
specting lands is universally maintained.” 2 Story’s Eq. sect.
746 ; Jones v. Boston Mill Corp. 4 Pick. 507. °

It is also a settled principle in equity, that if one person
contracts in writing, to sell land to another, and afterwards re-
fuses to fulfil his contract, and transfers his interest in the land
to one having knowledge of the contract, the latter stands
upon the same equity. He s not liable in a suit at law upon
the agreement, not being a party to it, but in equity he will
be compelled to convey the land in the same manner as
would be required of his grantor, he being treated as the trus-
tee of the latter. 2 Story’s Eq. sect. 784. If the transfer is
not bona fide, but was intended to deprive the party entitled to
a conveyance under the contract, of his just rights, by an at-
tempt to put the land out of his reach, the court have juris-
diction on the ground of fraud. R. S. chap. 96, § 10.

5. Another ground of objection is, that the bill does not
present such a case as to entitle the plaintiffs to relief from the
defendants, by a court of equity. It is admitted, that it is
competent for this court as a court of equity, to enforce the
specific performance of an award made in pursuance of the sub-

Vor. xxxI 12
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mission. Jones v. Boston Mill Corp. 4 Pick. 507. The bill
alleges that the matters involved in the former suit were sub-
mitted, and recites particularly the whole subject of the bill
therein. 'The arbitrators must have found the allegations in
that bill substantially true, and that the contract which was the
basis of the suit, subsisting and not forfeited on the part of the
plaintiffs, and awarded specific performance by the defendants,
on the payment of certain sums awarded to be paid by the
plaintiffs, which payments are alleged to have been made, ex-
cepting so far as they have been prevented by the defendants.
The award is stated in the bill to be a final award in the prem-
ises, made in pursuance of the submission. In the present
state of the pleadings, the parties having submitted to a tribu-
nal of their own selection, are bound by the decision as part of
their own written agreement. It is not competent to contest
the award, merely on account of any supposed error of judg-
ment of the arbitrators touching the frandulent acts of the de-
fendants, as alleged in the former bill, or to institute an inquiry
in respect to the evidence of their intentions, or other facts,
which were deemed material in making up their award.

It is further contended that the defendants are not bound to
answer to the bill because they may criminate themselves, if
the allegations in the bill are well laid. It is a settled rule,
that no person is bound to criminate himself, or to furnish evi-
dence for any step in the process by which a criminal accusa-
tion or punishment can be sustained. Story’s KEq. Pl sect.
591. But it is equally clear, that a defendant may be com-
pelled to make discovery of any act in a suit in equity, which
does not amount to a public offence or an indictable crime, al-
though it may be one of great moral turpitude. Nothing is
more common than to bring bills for discovery and relief,
founded exclusively on charges of fraud. J[bid. sect. 596.

Demurrer overruled.
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THORNDIKE versus SPEAR.

In an action of dower, the seizin of the demandant’s husband is established
by proof, that he conveyed the premises by a warranty deed, and that his
grantee conveyed the same by warranty deed to the tenant.

The effect of such proof is not repelled by showing that the husband, at the
time of his conveyance, had, in a writ of entry upon his own seizin, re-
covered judgment against a third person for the land, but had not paid to
the tenant the amount assessed by the jury for betterments, but did pay
the same within the year allowed by law for that purpose.

N. T. Talbot, for demafldant.
W. H. Codman, for defendant.

SuepLey, C. J. — This is an action of dower. 'The mar-
riage, the death of the husband, Paul Thorndike, and a demand
of dower, are admitted. 'The seizin of the husband is denied.

The demandant introduced a deed made on September
11, 1818, from Mary Molinecaux as administratrix of William
Molineaux, to Paul Thorndike. A deed made on September
27, 1825, from Paul Thorndike to Thomas Spear, containing
covenants of general warranty. A deed made on October 8,
1827, from Thomas Spear to Thomas Spear, Jr. the tenant,
containing covenants of general warranty. The premises, in
which dower is demanded, were included in these conveyances.

The demandant might have rested her case upon this proof.
She also introduced a copy of the record of an action, and of
a judgment recovered, in favor of Paul Thorndike against
Daniel Barrett. The action was commenced on August 11,
1821. An issue was framed upon the seizin of the demand-
ant ; and the tenant presented a claim for improvements. A
verdict was found upon the issue on the seizin, in favor of the
demandant, and the jury found, that the tenant was entitled
to his improvements ; and the value of them and of the land,
was found, at the session of this court holden in this county
in September, 1824. Judgment was rendered upon that ver-
dict on September 20, 1825. The demandant did not abandon
the premises to the tenant, but paid the value of the improve-
ments to the clerk of the court, on April 28, 1826.
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It is insisted, that the tenant is not estopped to deny the
seizin of the husband by the conveyances containing cov-
enants of general warranty, because the demandant has intro-
duced proof, that her husband was not seized, and that when
such proof has been regularly presented to the court, the truth
must prevail.

Admitting that the record presents evidence, that the hus-
band had been disseized during the existence of his title, until
he recovered judgment on September 20, 1825, the effect of
that judgment was to purge the disseizin and to establish the
seizin of the demandant. It is however, alleged, that the
statute of 1821, c. 47, $ 1, deprived it of that effect. It has
been decided, that the judgment must be considered ineffec-
tual, if the demandant does not, in a case like the present,
pay the value of the premises within the time prescribed.
Giilman v. Stetson, 16 Maine, 124; S. C. 18 Maine, 428;
Phillips v. Sinclair, 20 Maine, 264. Tt is said, that the judg-
ment by the provisions of the statute, takes effect only upon
payment. Its effect, according to the rules of the common
law, is only destroyed by neglect to make the required pay-
ment. A writ of possession could not issue before payment
had been made, but that would not alter the effect of the
judgment. After payment has been made, the judgment be-
comes conclusive and effectual, from the time of its entry.
The seizin is then established in the demandant from that
time, and he becomes entitled to the actual possession. 'The
husband was therefore seized, when he conveyed the premises
to Thomas Spear, after the recovery of judgment, and before
he had paid for the improvements. 'There is nothing to pre-
vent the operation of that deed, as a conveyance; nor any
thing to prevent the conveyances containing covenants of
general warranty, from operating to estop the tenant to deny
the seizin of the husband.

The fact, that the tenant has recently obtained a title by
release, from the heirs of William Molineaux, cannot alter the
rights of the parties. Tenants defaulted.
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James Harrsuorn & al. in Hq., versus Jacos F. Eaues & al.

Mem. — Pending this suit, the judgment, named in the bill, was assigned by
the plaintiffs. The assignee was allowed, after the arguments to come in, upon
terms, as the party plaintiff. e, however, introduced no new evidence or
argument.

The court has jurisdiction, in equity, of a bill, brought by a judgment cred-
itor, which charges that the judgment debtor, one of the defendants, had
fraudulently, and without a valuable consideration, transferred his pro-
perty to the other, under an agreed purpose between them to defraud the
plaintiff. ’

In such a case, the plaintiff may find it indispensable to rely upon disclos-
ures, to be made in the defendant’s answers, and therefore the bill is not de-
murrable.

Although one of the defendants, when purchasing the property, was a bona fide
creditor of the other defendant, from whom he purchased it, yet, if his real
object was, not to obtain payment of his debt, but merely to give the colora-
ble appearance of a sale, when no recal sale was intended, the purchase
would be fraudulent as against the creditors of the vendor.

If personal property has been conveyed for the purpose, concurred in by
the vendee, of deterring creditors of the vendor from attaching it, such con-
veyance is a fraud, the remedy for which may be sought in equity.

Where real estate, to which the fraudulent debtor had no other than an
equitable title, is transferred by his procurement to another, cognizant of the
design to secure it from ereditors, it eannot belevied by a creditor upon exe-
cution. But, if a creditor’s execution is returned nulla bona, the institution,
by him, of a suit in equity against the frandulent grantee, gives him a lien
upon the avails of it.

‘Where a fraudulent transfer of property is alleged in a bill to have taken
place at a particular time, it is unnecessary to aver that the fraud continued
and existed at the time of filing the bill ; but if the property did, subse-
quently to the fraud, go into the hands of bona fide creditors, that must ap-
pear in defence.

Whether a fraud can in that way be so purged, as to deprive a creditor of his
remedy; quere.

BiLL 1x Equrry, to which a demurrer was filed and answers
were made. 'The case was heard on the demurrer, answers
and proofs.

The facts, so far as necessary to an understanding of the
case, appear in the arguments and opinion.

W. G. Crosby, for plaintiffs.
Heath, for defendants.
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This bill is dated January 31, 1845, and alleges two mat-
ters of fraud, the one pertaining to personal property of the
value of $300, the other to real property of like value, and
both alleged to have been sold fraudulently by the judgment
debtor on June 26, 1843, the said debtor continuing the bene-
ficial owner and in possession of the same.

The personal property is specified, and the charge is, that
the judgment debtor conveyed and transferred it to the other
defendant without consideration, the judgment debtor retain-
ing the possession. In the bill, no transfer, such as to give a
colorable title by law, is alleged. "T'he property never changed
possession, nor is there any allegation of delivery. Possession
is the usual evidence of ownership, of which the debtor never
divested himself.

The judgment creditor has no other interest than to satisfy
his execution. Suppose this personal property was the only
subject of complaint in the bill, and the debtor never had
abandoned the possession, nor given a mortgage, would the
fact that he had made a sham sale, give the court jurisdiction ?
Does the charge of fraud, without putting the property beyond
the reach of the officer or creditor, give the court equity
powers as to personal property ! A party must be put into a
more hopeless case, before it can be said he has no adequate
remedy at law. The property is all the creditor has a right to
ask for, and that he has a right to take.

Not only was there no change of possession, the common
and lawful evidence of ownership, but no legal impediment is
charged to exist. This court is only to give a man his legal
rights, not to obtain a greater benefit than the law has given
him. Neale v. Duke of Marlborough, 14 Eng. C. R. 417.

The bill alleging no fraudulent mortgage or change of pos-
session, a decree of this court cannot benefit the plaintiffs,
more than their remedy at law would.

Again, it does not appear from the bill, that this property
was in existence, or that the frandulent grantee had, or was
deriving any benefit, or pretending to hold it, at the time of
commencing this swif. There is no such allegation. For
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aught appears, every dollar of it has rightfully gone to pay
other creditors, or may have been seized by them, and, either
by levy or sale, been taken from both of the defendants.

The court does not derive its equity jurisdiction, from the
fact that a fraud was once perpetrated; it can only interfere,
where there is an actual locking up of property, at the time
of the commencement of the process.

Besides, in this case, according to the allegation of the hill,
the plaintiffs have a remedy at law under ch. 148, § 34, R. S.

As to the real property described in the bill, that can not
come under equity proceedings, for the plaintiffs allege no
interest in it, by way of Zen. 'That property is subject to
sale or levy, and consequently there must be a Zen thereon,
before this process can be sustained. This principle is recog-
nized in Beck v. Burdit, 9 Cowen, 732.

A lien upon the estate, from which the fraudulent convey-
ance is sought to be removed, must be shown to exist at the
time of the commencement of the bill. Dodge v. Griswold,
8 N. H. 428

If aid of a court of equity is sought asto real estate, the
creditor must show a judgment creating a lien upon the es-
tate. Reed v. Cross, 14 Maine, 261.

The same principle is asserted in 15 Maine, 85, where the
creditor had a deed from the very man, who had fraudulently
conveyed away the land, and this deed was held to be equiva-
lent to a levy.

The return of nulle bona, is not the true foundation of
equity proceedings, but only evidence that the remedy at law
is exhausted. But if the plaintiff, in his bill, sets forth facts
contradicting his return, it then amounts to nothing. 'The
law, that it is necessary for the creditor to have a lien, is well
settled. What that Lien, in our State, is, is not so well es-
tablished.

In New York and England, the sources of most of the
cases in equity, the obtaining a judgment and execution, and
elegit, effect a lien upon the property of the debtor; but in
New Hampshire, the doctrine is doubted.
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But there is another objection, that the bill does not allege
that the conveyance was ever recorded, or that it was a legal
conveyance. 'To prevent or hinder an attaching creditor, the
fraudulent deed must be recorded, and herein the plaintiffs
have set forth no obstructions whatever, to hinder them from
satisfying their judgment.

There is another objection to this bill, disclosed by the tes-
timony, which is, that proper party plaintiffs are wanting.
It appears, that the judgment, which is in the name of the
plaintiffs, has been by them assigned, and the assignees should
be parties to the proceedings.

Warrman, C. J.— The plaintiffs in their bill allege, that
they recovered judgment against the defendant, Jacob F.
Eames, for $195,42, debt, and $10,72 costs; and that execu-
tion had been issued thereon, which had been returned unsat-
isfied, for want of property to be found, appearing to be
owned by him; and that, on the 26th of June, 1843, after
the above sum of $195,42 had been awarded to them, but
before judgment had been entered up upon said award, the
said Jacob for the purpose of defrauding the plaintiffs of their
said demand, and without any valuable consideration there-
for, conveyed to the other defendant, who was his father, all
his real and personal estate, amounting in value to six or
eight hundred dollars; and that the defendants in so doing
confederated together for the purpose above mentioned ; and
it is claimed that, by reason thereof, they should both be held
to be responsible to the plaintiffs for the amount of their
demand, for which judgment had been so obtained.

To these allegations the defendants, in the first instance,
interpose a demurrer, upon the alleged ground, that the plain-
tiffs have exhibited no good cause in equity ; and, secondly,
that the plaintiffs have an adequate and complete remedy at
law. But it would seem to be too clear at this day to need
argument to show, that the demurrer is not well taken. The
allegation of fraud brings the case within one of the specifica-
tions in the statute, conferring equity jurisdiction upon this
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court ; and, in such case, the plaintiff may find it indispensa-
ble to rely upon matter to be disclosed by the defendants, to
substantiate their charges. Besides; “cases of fraud are,
least of all, those in which the complete exercise of the
jurisdiction of a court of equity, in granting relief, ought to
be questioned or controlled, since, in addition to all other
réasons, fraud constitutes the most ancient foundation of its
power; and it sifts the conscience of the party, not only by
his own answer, under oath, but, by subjecting it to the
severe scrutiny of comparison of other competent testimony.”
Story on Equity, § 68. Hence the remedy at law could
not be adequate and complete.

But, as to the matter in equity, if the allegations of the
plaintiffs are substantiated by their proof in the case, there
would seem to be no reason why they should not prevail
They would, in such case, appear to have sustained an injury ;
and by the misconduct of the defendants; and such as would
entitle them to relief. The demurrer, therefore, must be over-
ruled.

The defendants, under a rule of this court, that a demurrer
and answer shall not be considered as overruling each other,
have, also, answered fully to the merits of the bill; and have
denied the fraud set up thereil; but admit the existence of
the plaintiff’s debt; and that conveyances of Jacob’s property
had been made to Samuel, at the time alleged, averring that
the sale was bona fide, and for a valuable and adequate con-
sideration, viz. the prior indebtment, of long standing, of the
said Jacob to the said Samuel, to the amount of the value of
the property transferred, the evidence of which indebtment
was thereupon canceled.

Here, then, the parties are at issue, the one alleging that
the transfer was not for a valuable consideration, and not bona
fide, and the other that it was. And evidence has been taken,
at considerable length, pro and con, in reference to such issue.

It is not questioned, but that the transfer from Jacob to
Samuel, was of all the attachable property, which Jacob had
visibly, leaving the debt to the plaintiffs unprovided for.

Yor. xx3I 13
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Jacob, therefore, may well be believed to have been insolvent.
The property, though transferred in part, absolutely, and in
part by way of mortgage, is abundantly proved to have re-
mained, as before, in Jacob’s possession and occupation ; and
the vendee was the father of the vendor. Hence there were
the indicia of a fraudulent sale; such as, at the suit of the
plaintiffs, who were bona fide creditors of Jacob, would make
it necessary for the vendee to show the payment of an ade-
quate consideration for the purchase, and that the transaction
was in good faith. Without both, the sale must be deemed
fraudulent.

A distinction exists, however, between a sale made to one
in payment of a precedent debt, and to one, who might, at
the time of sale, pay an adequate consideration therefor. In
the latter case, if done with an understanding between the
parties, that it was to enable the vendor to defeat the claims
of his creditors, it would, against them, be void, but not so in
the former. A debtor has a right to prefer one creditor to
another ; and may make a valid transfer to such creditor, of
property fairly sufficient to pay him, although it may be
known to such creditor, that one object in view by the debtor
was to avoid the payment of the debt of another ereditor.
Holbird v. Anderson, 5 'T'. R. 235; Pickstock v. Lyster, 3
M. & Selw. 371.

In this case both defendants, in their answers, aver, that the
sale in question was but an adequate payment of a precedent
debt; and they aver further, that it was done in good faith ;
which must mean, that it was ‘not colorably done, merely to
give the semblance of a sale, when none in fact was intended.
The answers, being responsive to the charges contained in the
bill, must be taken to be true, unless evidence is to be found
in the case, overcoming their weight, when taken in connec-
tion with evidence in corroboration of the same.

We must now examine the evidence, adduced on the part
of the plaintiffs, and determine whether it can fairly be deem-
ed suflicient for the purpose. It must ordinarily be expected
to be circumstantial. If any thing improper in a negotiation
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be intended, it will seldom, if ever, be avowed; but every
thing, of a tendency to render it apparent, will be studiously
concealed ; and circumstantial, or what perhaps with more
propriety may be called presumptive evidence, may be, and
often is, very cogent, and even conclusive. There are, in
this case, quite a number of circumstances, well authenticated,
which have heretofore been allowed great weight in deter-
mining a sale to be fraudulent, as against the rights of
creditors.

Although the defendant, Samuel Eames, should be deemed
to have been a bona fide creditor, yet, if the real object of his
purchase was not payment of his debt, but merely to give a
colorable appearance of a sale, when in fact none was intend-
ed, it would be fraudulent, as against the creditors of Jacob.
Twine's case, 3 Coke, 80, was one of preference of one cred-
itor for another; and held void, because the conveyance was

-of all the property the debtor had, liable to seizure for debt,
and was made, pending a suit against him by the creditor,
seeking to avoid the sale, and because there was manifested a
trust between the parties; the donor still continuing in pos-
session, and using the goods as his own; and in that case it
was said to be a circumstance of a similar tendency, that the
conveyance recited, that the gift was made honestly, truly
and bona fide; such clause creating suspicion, it being un-
usual, and indicating, that the donor was aware that it might
be deemed otherwise. This case has been referred to, times
almost without number, as containing a notice of the badges,
affording a clear presumption of a fraudulent intent, in regard
to other creditors. In the case at bar, all these indicia may be
said to concur. 'The conveyance was confessedly a sweeping
one, of all the debtor’s attachable property; it was made
while a reference was pending between the debtor and the
plaintiffs, when he had reason to presume that an award had
been made, and that it might be against him. The evidence
shows, that he was allowed to use and deal with the property,
after the conveyance, the same as before ; and that he sold a
great proportion of the person?l property ; and there is no
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evidence that the vendee ever interfered to prevent it, or that
he ever received or exacted any portion of the proceeds of
what was sold ; nor that he has, to this day, given himself
the least concern with the management and disposition of the
property. And as to what transpired at the time of the sale,
it was not seemingly, in accordance, so far as we can gather
from the evidence, with the prior and subsequent transactions
between the parties. 'There is no indication of great formal-
ity, in transacting business between them, except on the
occasion in question. On that occasion great precision was
resorted to. An accurate calculation and valuation was gone
into ; and the claim of the grantee was made to overbalance
the valuation, as one withess says, three or thirteen dollars,
which he consented to relinquish or disregard ; and he took his
conveyance, in the form of a mortgage, professedly to secure,
it would seem, the precise amount of the value of the property
mortgaged ; and although the sum secured was to bear interest,
the mortgager was to have the use of it for at least one year ;
and in fact, so far as appears, has kept it ever since. After
being so precise in making the sum due to be exactly in con-
formity to that of the valuation, no care is taken to prevent
the interest from running and accumulating beyond the valua-
tion, to any amount. This is not what should have been
expected, in a bona fide transaction; but is much more like
what should be looked for, when something more resembling
a farce was in view.

But we have in this case, not only these recognized badges
of fraud, but the often expressed declarations of Jacob, show-
ing his determination, by the conveyance in question, and
other subsequent conveyances, to avoid the payment of the
plaintifi’s debt; and Samuel’s statements also to the same
effect ; and also that the design was to secure the property,
not for his own use, but for the use of Jacob. He said to
the witness, James T'yler, who bought of Jacob one yoke
of the oxen, contained in the conveyance, upon inquiry of
him, whether there would be any trouble about it, that there
would not, if Jacob got his pay; and added that “it was not
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worth while to say much about business done in that way.”
And in the spring of 1844, in conversation with A. T. Nick-
erson, about a debt of $180,00 due to him from Jacob,
Samuel said to him, that with Jacob’s consent, he would
convey to him all the property, which Jacob had conveyed
to him, and that, in making the conveyance to him, Jacob
had no intention to prevent him, Nickerson, from getting his
pay ; that they did not consider the debt to the plaintiffs to
be just. The inference, from these two conversations, would
seem to be none other than that the design of the transfer to
Samuel was merely to prevent the plaintiffs from securing
their demand, without depriving Jacob of the use and dispo-
sition of the property conveyed, at his pleasure.

Again; in May, 1844, Jacob became the owner of another
yoke of oxen, and immediately transferred them to Samuel;
and in October following, he became the owner of a horse,
two wagons and a harness, which he also transferred in the
form of a mortgage to Samuel. The object of these trans-
fers is unexplained, and cannot well be regarded as otherwise
than in furtherance of the main design in reference to the
plaintiffs.  And, moreover, it appears that, at the time the
property in the bill and answers was transferred, a deed was
made, reciting a consideration as received of two hundred
dollars by Jacob of Samuel; and transferring from the former
to the latter a parcel of real estate. This does not appear to
have been done in payment of any debt to Samuel. His
alleged debt was paid, as the answers pretend, by the other
property. 'This conveyance is not alluded to in the bill, but
is properly introduced by way of leading to an understanding
of the true nature of the whole negotiation. Why was not
this sum of two hundred dollars allowed to reduce the
amount for which the mortgage was taken of the personal
property ? It would seem that such should have been the
case, unless the whole affair was designed to be merely
fictitious.

Quite a number of other circumstances, pointed out in the
proofs, by the counsel for the plaintiffs, may well be regarded
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as tending in a greater or less degree to the conclusion indi-
cated by those already enumerated. And on the whole we
are brought to the conclusion, notwithstanding the averments
in the answers to the contrary, that the defendants must be
believed to have conspired and confederated together, with a
deliberate design to prevent the plaintiffs from recovering
their debt, by placing the property in question in a situation
such as would allow Jacob to use it as he might think proper,
and, at the same time, to hinder the plaintiffs from availing
themselves of it in order to the satisfaction of their demand.

Many plausible objections have been made, and ingeniously
urged by the counsel for the defendants, to the right of the
plaintiffs to recover. One is, that the property conveyed has
always been in Jacob’s possession ; and that Samuel never
had the actual possession of it, or derived any benefit from it ;
so that it might always have been attached as Jacob’s. 'This
may be true, and probably is. But if Samuel had combined
with Jacob, as it seems to us was evidently the case, color-
ably to have the right of property appear to be in Samuel,
with a view to aid Jacob, in deterring his creditors from
attaching it, a fraud clearly within the statutes of Elizabeth,
was perpetrated, of which the plaintiffs have a right, in this
mode of proceeding, to avail themselves.

Again ; that the part of the property conveyed to Samuel
was real estate, and that the plaintiffs might have levied upon
it, until which no lien was created in their favor.

To this two answers may be given. One is, that the title
to the real estate, designated in the bill and answers, was
never otherwise than equitably in Jacob ; and that was trans-
ferred to Samuel by procurement of Jacob, so that it never
could have been levied upon as a legal estate in Jacob ; nor
after the plaintiffs obtained their judgment as an equitable es-
tate, under the statutes of this State. All the plaintiffs, in
such case, could do, was to sue out their execution ; and, upon
its being returned nulle boma, on ther institution of this
suit, an equitable lien in preference to other creditors, would
be created in favor of the plaintiffs on any fund which might
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be found to arise from the fraudulent purchase, by Samuel,
without adequate consideration paid therefor, of any interest
his son had in any real or other estate. Gordon v. Lowell
& al. 21 Maine, 257. DBut, leaving the real estate out of the
question, there was personal estate, which we must deem to
have been colorably transferred, more than sufficient, as the
same was estimated, to have paid the debt to the plaintiffs ; so
that it may be quite unimportant to consider of the real estate,
further than the transactions in connection with it, may furn-
ish elucidation in reference to the character of the whole ne-
gotiation. And it may be noted, that the two parcels of real
estate, which appear to have been transferred at the same time
with the chattels, as the one was sold by Samuel, and as the
other was estimated in the deed of conveyance, would not
have fallen much, if any, short of paying the debt supposed to
be due to Samuel.

Again; it is urged that, to entitle the plaintiffs to prevail,
the fraud should exist at the time of the filing of the bill;
that it does not appear but what, at that time, the property pre-
tended to be conveyed had gone to satisfy the other creditors
of Jacob; and so that the alleged fraud may then have been
purged. But, if such were the case, it was matter properly
in defence, which should have been averred in the answers,
and substantiated by proof; until which the presumption
should be that it remained, as at the time of the alleged nefa-
rious transfer, and operated, therefore, as a continuing fraud.
But, whether so or not, it is far from being clear, that the
cause of complaint on the part of the plaintiffs, could have
been so annulled ; and, whether it could be admitted even in
mitigation of the damages to be recovered, it is unnecessary
to inquire.

It will therefore be equitable and just, and according to the
course of equity proceedings, and within the jurisdiction of
this court, that a decree should be entered against the defend-
ants, to pay to the plaintiffs the amount of their debt, with
interest thereon from the time of the rendition of judgment
therefor, with costs of this suit.
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CoveLL & als. versus DoLLOFF.

By R. 8. ch. 125, the mortgager of personal property is allowed sixty days,
in which to redeem the same, after condition broken.

Although the mortgagee may have taken possession for condition broken, the
law does not appropriate the property to the payment of the debt, until the
end of the sixty days.

The mortgagee in possession, after condition broken, and while the right of
redemption exists, is bound only to ordinary diligence for the preservation
of the property.

If the property be destroyed, without fault on his part, while thus holding it
for the security of his debt, he is not bound to account for its value.

Assumpsit.  In secﬁrity for the debt due to the plaintiffs,
one Jesse Dolloff, a brother of the defendant, had mortgaged
to them an undivided part of a store, standing upon land of a
third person.

The debt was payable on demand. In the mortgage, no
time was limited for the payment. This action was com-
menced on the 5th of December, 1848, and the plaintiffs took
possession of the store, under the mortgage, on the 19th of
the same month. And on the 21st, the store was consumed
by fire, without the fault of the plaintiffs or of the de-
fendant.
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"The defendant claims to have the value of the store deduct-
ed from the amount, due from him upon the mortgage-debt ;
and that claim is resisted by the plaintiffs.

Upon this point, the case was submitted for the decision of
the court.

Fastman, for the plaintiffs.

Wilksinson and Tapley, for the defendant.

1. The mortgage, having been made to the plaintiffs by
one person, to secure a debt due to them from another, they
are to be considered as stipulating to accept the property
toward the payment, subject to the right of redemption.

2. The suit brought for the recovery of the debt, on the
5th of December, 1848, was a very significant demand, and
the failure at that time to pay the debt, was a breach of the
condition of the mortgage.

3. Upon that breach of the condition, the property was, at
law, forfeited to the plaintiffs. The right of redemption is
but a personal privilege, secured to the mortgager. It is
optional with him whether to redeem or not. He is not
compellable to do it. If the debt be paid before a breach,
the property reverts by operation of law. But if not paid
“before a breach, the property cannot be revested in the mort-
gager, except by a re-conveyance or by judgment of court
upon an appropriate process. In this case, he elected not to
redeem. The property therefore passed to the plaintiffs, and
it must be appropriated toward payment of the mortgage-debt.
Green v. Dingley, 24 Maine, 138; Flanders v. Barstow, 18

. Maine, 357 ; 4 Kent’s Com. 138, 6th edition,

4. The destruction of the property by fire cannot relieve
the plaintiffs from their accountability. It fakes away their
power to reconvey, and precludes the mortgager from any
recovery of it by process of law. Reading of Judge Trow-
bridge on mortgages ; 8 Mass. 557.

5. The right of redemption expired before the plaintiff’s
action was entered in court.

Howarp, J. — The plaintiffs, as creditors of the defendant,
VoL. xxXxL 14
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took a mortgage of personal property, being ¢ parts of a build-
ing,” from Jesse Dolloff, to secure the payment of the debt.
The mortgage was to be void upon the payment of the debt
by the defendant, or by the mortgager.

The indebtment of the defendant continuing, this suit was
commienced on December 5, 1848 ; on the 19th of the same
month, the plaintiffs took possession of the property mort-
gaged, for condition broken, and on the 21st, two days
afterward, “ the building was totally destroyed by a fire which
originated in, and was communicated from, another building
in the vicinity, and without any fault on the part of the plain-
tiffs, or of the defendant.”

The question for consideration, by the agreed statement is,
whether the plaintiffs are legally vesponsible for the value of
the property thus destroyed, as a payment, or in set-off, pro
tanto.

By the Revised Statutes, chap. 125, $ 30, the mortgager of
personal property has sixty days in which he can redeem the
property, after condition broken. By the mortgage the plain-
tiffs acquired a conditional title, only, to the property ; and by
taking possession, for condition broken, their title was not per-
fected ; for the debt remained due, and the mortgager could
redeem within the time prescribed by the statute. So long as
the right of redemption existed, the title to the property could
not become absolute in the plaintiffs, nor could they appropri-
ate it in payment of their debt; and, until their title was per-
fected, the law would not thus appropriate the property.
Portland Bank v. Foz, 19 Maine, 99 ; West v. Chamberlain,
8 Pick. 336; Greene v. Dingley, 24 Maine, 131.

The mortgagee of personal property, in possession after con-
dition broken, and while the right of redemption exists, is re-
sponsible for ordinary diligence in the management and preser-
vation of the property, and is liable for ordinary neglect. In
this respect his duties and responsibilities are similar to those
of a pawnee. If the property be destroyed without fault on
his part, he cannot, while thus holding it as security for his
debt, be held to account for it. But for the net proceeds of
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the income or profits, accruipg to him before the destruction,
he would be accountable. 1 Pothier on Obligations, 142, P.
1, c. 2, art. 1; Story on Bailments, $ 286, 287, 332, 351; 2
Kent’s Com. 578 ; 4 Kent’s Com. 138, 139.

The cases of Flanders v. Barstow, 18 Maine, 357, and
Bank v. Foz, 19 Maine, 99, were decided before August 1,
1841, when the statute giving the mortgager of personal
property a right of redemption, took effect.

Upon the principles stated, the defendant is not entitled to
the set-off claimed, and according to the agreement, he is to be
defaulted, and judgment must be entered for the plaintiffs
for the amount of their demand, with interest from the date
of the writ.

Deax versus Hooprer.

By the statute of 1821, ch. 51, the Court of Probate was empowered, through
the agency of commissioners, to divide the estate of an intestate among his
heirs at law.

If the estate were held as a tenancy in common with any other person, the
commissioners were to be authorized to make partition between the heirs
and such co-tenant.

To the validity of such a partition, as against the co-tenant, it was requisite
that he should have had notice of the proceedings, prior to the decree of
partition, in order that he might be heard for the protection of his rights.

The omission to give such notice, was not cured by the attendance of the co-
tenant, before the commissioners, at the making of the partition.

Werrr oF Extry. Plea, that the tenant was seized in fee
of an undivided half of a small lot numbered nine, of which
the demanded premises are a part.

Lot numbered nine was owned in common by Obed Hooper
and the tenant. On the death of Obed Hooper, commis-
sioners were appointed by the Court of Probate to make
division of his land among his heirs at law ; with direction, in
their warrant, that if the estate or any part thereof lay in
common and undivided with that of any other person or per-
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sons, they should sever and dividg the same from that of such
co-tenants, giving them due notice.

According to their warrant, the commissioners made parti-
tion of lot numbered nine hetween the tenant and the heirs of
Obed Hooper, having first notified the tenant to be present,
and he attended. After making such partition, they assigned
the demanded premises, being a part of No. nine, by metes
and bounds, to Obed Hooper, the second, one of the sons of
said Obed Hooper. 'The demanded premises are a part,
by metes and bounds, of that part. The title, thus acquired
by said Obed Hooper, the second, is now in the demandant.

The case was submitted to the court, with power to draw
inferences of fact.

Eastman, for the demandant, contended that the partition,
made by the commissioners, between the tenant and the heirs
of Obed Hooper, was justified and valid in law.

The commissioners to make partition of Obed Hooper’s
estate, had authbority to sever his interest from that of Daniel
S. Hooper. See Provincial Law of 1760 ; appendix to Laws
of Mass. vol. 2, p. 970; Laws of Mass. 1783, c. 36, § 11,
vol. 1, p. 129; Laws of Maine, 1821, c. 51, §& 32—3, p.
208.

J. Shepley, for the tenant.

The pretended partition, produced by the demandant at the
trial, is illegal and void; and therefore the deed from Obed
Hooper, the younger, under which the plaintiff claims, con-
veys nothing, as it respects the tenant.

1. 'There is no legal partition, because no proceedings
whatever were had before the Probate Court, relative to the
partition of the estate held in common by the heirs of Obed
Hooper and Daniel S. Hooper. Stat. 1821, ¢. 51, § 32, 33;
Rev. Stat. on same subject, c. 108, $ 11, 12, 15, 16; State
Counst. Art. 1, § 20.

2. But if the commissioners, under such an authority only,
have the power to decide what land is held by the heirs
i common with others; and what proportion of it the heirs
own; still they have not so discharged thewr duty, as to
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make a legal partition. It was requisite that such other
co-tenants should have had notice of the proceedings prior to
the decree of partition, in order that they might show what
was their proportion of the land, and make objection to the
persons proposed for commissioners to make the division.
Acquiescence in an illegal division does not cure the difficulty.

Cogswell v. Reed, 3 Fairf. 198,

SuepLey, C. J.—By a partition of the estate of Obed
Emery, deceased, accepted in the Court of Probate, on April
22, 1806, a lot of land numbered nine was assigned to Sarah
Hooper, who, on April 11, 1816, conveyed the same to Obed
Hooper and Daniel S. Hooper.

It is admitted, that the premises demanded were included
in that lot.

The demandant alleges, that a partition’ of that lot was
legally made, when a partition of the estate of Obed Hooper,
deceased, was made among his heirs at law, and accepted in
the Probate Court on June 11, 1832.

The commissioners appointed to make partition of that
estate were by their warrant authorized to divide any part
of the estate of Obed Hooper, from that of any other person,
with which it might lie in common, and they made return of
a partition of lot numbered nine, and the premises demanded
were assigned to one of the heirs of Obed Hooper.

The tenant in his brief statement alleges, that he is seized
in fee of one undivided half of that lot.

It appears, that the tenant had received notice of the pro-
ceedings of the commissioners, and that he had been present,
when partition of that lot was made by them. It does not
appear, that he received any notice before the warrant was
issued, that he might appear and make objection before the
Probate Court to the proposed partition. On the contrary, it
may be inferred, that he had no such notice, for the record
states, that the several persons interested in the estate of the
deceased had been notified, without stating that notice had
been given to any other person.
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The question, thus presented is, whether partition of an
estate held in common between the heirs of one deceased and
another person, made in a Probate Court having jurisdiction,
can be legal and effectual without any notice given of the pro-
posed proceedings, before the warrant issues.

The power to make such a partition appears to have been
first conferred upon Courts of Probate, by the Provincial Stat-
ute of 1760, which provided ¢that before the order for such
division issue, it be made appear to the respective Judges of
Probate, that the several persons interested in such estate, if
living within the Province, or the attorneys of such as are
absent and have attorneys residing within this Province, have
been duly notified of such petition, and have had opportunity to
make their exceptions to the same.” The same provision,
without any important change of language, was re-enacted in
the eleventh section of the act of March 9, 1784. On revis-
ion of the statutes, with some change of language, the pro-
vision was retained in the act of March 20, 1821, c. 51, § 33.
After the word partition, which had been used in the act of
1784, instead of the word petition found in the provincial act,
the following words were introduced into the act of 1821, “as
the said Judge shall have ordered.” These words would indi-
cate that the notice required to be given, was that of a past
transaction ; but this would be entirely inconsistent with the
provision, that ¢ it shall be made to appear to the said Judge of
Probate that the several persons interested in such estate”
¢“have had due notice of such partition” “ before an order for
such division shall issue” “and have had opportunity to make
their objections to the same.” The same section required, that
guardians for minors, and some suitable person for others inter-
ested in the common estate and absent from the State, should
be appointed by the Judge of Probate to act for them in the
making of such partition, and those thus appointed to act for
absent persons, were to.be notified, that they might appear and
make objections in the Probate Court, before an order for the
division should issue. The section cannot receive such a
construction, as would dispense with notice to all interested in
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the common estate, that they might have opportunity to ap-
pear in the Probate Court, and to be heard there before an
order for partition was issued.

A construction requiring such previous notice, receives sup-
port from the re-enactment of the same provisions in the Rev.
Statutes of 1841, chap. 108, § 11 to 16, inclusive. In the
latter section is declared, that ‘“the court in such case shall
order notice of the intended partition or assighment of dower
to be given to the co-tenant,” and provision is made, what in-
formation such notice shall contain.

It is not perceived how a partition conclusive upon the
rights of a co-tenant, could be legally made without affording
to him an opportunity to appear and to exhibit his title to any
proportion of the estate held in common, before a partition of
it was made.

The partition presented in this case, having been made by
virtue of the statute of 1821, can only be conclusive according
to its provisions ; and that statute does not make the proceed-
ings conclusive or effectual, unless made after notice had been
given, before the order for partition was issued.

If such must be the construction of the statute, it is insisted
that the tenant has submitted to the partition, and has occu-
pied the portion assigned to him, for a long time, without
asserting any right as a tenant in common. So far as it re-
spects the small tract demanded, there does not appear to have
been a relinquishment of the entire possession. It was decid-
ed in the case of Cogswell v. Reed, 3 Fairf. 198, that a co-
tenant would not be estopped to assert the tenancy in common
by the occupation for a number of years of the share assigned
to him by proceedings in partition, which were of no validity.
If the proceedings in the Probate Court must be regarded as
invalid, a tenant in common could be deprived of his rights
only by proof of disseizin, continued for such length of time,
as would preclude him from asserting them.

Demandant nonsust.
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Haves, Administrator, versus Forskorr.

In a submission, by parties who had been co-partners, of all demands of
every description, whether arising out of their business as partners or out
of any other transactions, it does not belong to the referces to adjudicate
upon the property belonging to the firm, or the debts due from the firm.

The interest, which the members of the company have in such matters, is not
a demand by one of them, against the other.

Upon the party, who alleges that some of the matters in controversy, have
not been decided, rests the burden of prox;ing that such matters were made
known to the referees, and that they were not decided.

Exrror to the District Court.

The original parties had been co-partners in business. The
company affairs had not been fully settled. Some disagree-
ment having arisen, they entered into a submission, under
the statute, referring “all demands of every name and descrip-
tion, whether arising out of their business as partners, since
the year 1816, or out of any other transactions between
them.”

The referees made an award in favor of Forskoll, stating,
as a part of their award, that they had not taken into consid-
eration the stock, tools and other property belonging to the
late firm, nor the debts due to or from the firm, but had left
the company property and debts to be adjusted and divided
between the parties at a future time.

- The award was accepted and judgment rendered thereon.

This process is brought to reverse that judgment for error
in law, upon the following assignment of causes.

1. In the award, existing demands and subjects of contro-
versy, which were submitted by the parties, and made known
to the referees at the hearing, are expressly omitted and left
undecided.

2. The referees did not determine upon all matters and
demands submitted, but expressly left some of the matters
and demands, to be adjusted between the parties thereafter.

Hagyes, for plaintiff in error.

An award must accord to the submission, and comprehend
every thing submitted. The phrase, “all demands,” is the
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statute formula for all controversies. 1t extends to every mat-
ter which either party has a right to exact from the other.
Knight v. Burton, 6 Mod. 5th ed. 232 and 340; Byers v.
VanDeusen, 5 Wend. 268 ; 15 Johns. 199,

Submissions are to be expounded according to the intent of
the parties. Gordon v. Tucker, 6 Greenl. 247.

The language is sufficiently broad to require an adjustment
and division of the partnership property and labilities. 7
Mass. 416 ; Green v. Waring, 2 Wm. Blackstone, 475; 5
Wend. 268. 1t expressly embraced all matters arising out of
their partnership business. This indicates the intent of the
parties, that the partnership affairs should all be settled by the
referees. 'The interest of parties in partnership property may
often be a subject of controversy between them. Collyer on
Partnership, 1834, b. 2, § 2, p. 82.

The very exception, stated in the award, shows that the
excepted matters were in dispute and were known by the ref-
erees to be so. 'The excepted matters were so connected with
those adjudicated upon, that great injustice was done by the
omission to include them.

No one partner has any right or share in partnership pro-
perty, except in the residuum, after all debts and liabilities of
the firm have been discharged. Iach partner has a right to
have partnership property, including balances due to the firm
from any of the members, applied to the due discharge and
payment of all such debts and liabilities, before any one of
the partners can have any right or title thereto. IDouglass v.
Winslow, 20 Maine, 29; Story on Partnership, 1841, p.
135, 136, and note.

One partner cannot maintain an action at law against his co-
partner, for any claim or demand on account of the partner-
ship, except to recover a final balance of a partnership account ;
and when the judgment will be an entire termination of the
partnership transactions, so that no further cause of action can
grow out of them. Collyer on Partnership, Am. Ed. 1834,
b. 2, chap. 3, § 2, p. 143; Story on Partnership, 1841, p.

YoL. XXXI. 15
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319-—-325; Fanning v. Chadwick, 3 Pick. 420; Haskell v.
Adams, 7 Pick. 59; Williams v. Henshaw, 11 Pick. 79.

Partners ean enforce demands against co-partners, originating
on partnership aceount, only by application to a eourt of
equity, upon a bill filed for an account. Collyer on Partner-
ship, 1834, b. 2, chap. 3, § 2, p. 143, ¢ seq.; Story on Part-
nership, p. 326 ; Revised Statutes, chap. 96, $ 10, p. 396.

In taking partnership accounts, in a eourt of equity, it is
mainly to be considered what was the value of the joint pro-
perty, and what the amount of the joint debts at the time of
the dissolution, &c. Collyer on Partnership, 1834, b. 2, chap.
3,84, p. 171, 172.

In this case, the referees did not even consider what courts
of equity say are “mainly to be considered,” in taking part-
nership accounts, to wit: — partnership property and debts.
Bean v. Farnam & al. & Pick. 269.

If it be objected, that this was a submission under the
statute, and that the referees had no authority to adjust and
divide partnership property and debts, but only to award the
recovery of money, I reply, —

1st. That the referees were bound to follow the submission,
and they had no right, in order to make a valid statute award,
on which a judgment could be rendered, to select and separate
from the matters submitted, such as would authorize, if con-
sidered alone, an award for the payment of money, and te
omit other matters intimately connected with those deecided.
Notwithstanding this was in form a statute subimission, the
refcrees should have awarded upon all the matters submitted,
and although, by a possibility, their award might not have
been a good statute award, upon which a valid judgment
could be rendered and an execution issued, it might still
Irave been binding upon the parties.

2ndly. That the submission in this case, although m form
under the statute, did authorize the division and adjustment,
by the referees, of the partnership property and debts.

It has been held that, where all matters in difference be-
tween partners are referred to arbitrators, they may even
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award a dissolution of the partnership. Green v. Waring,
1 Wm. Blackstone, 475.

Eastman, for the defendant in error.

SueprrLeY, C. J. — The judgment presented by this writ of
error was rendered upon a report of referees acting under a
submission in the form preseribed by statute, c. 138, which
states, that the parties “have agreed to submit all demands of
every name and description, whether arising out of their busi-
ness as partners under the firm of Buckminster & Forskoll,
since June, 1816, or out of any other transactions between
them.” The report states, that the referees ¢ do award and de-
termine in relation to all the matters submitted to us as afore-
said;” and that “we have not taken into consideration the
stock, tools and other property, belonging to the late firm of
Buckminster & Forskoll, nor the debts due from other persons
to the said late firm, nor the debts due from the said late firm,
to other persons; but we leave the said partnership stock,
tools, property and outstanding demands and debts, to be ad-
justed and divided between them hereafter.”

One of the partners might have collected debts due to the
partnership and have appropriated the money to his own use,
without making any charge of it against himself on the books
of the partnership. Or he might have disposed of the proper-
ty, or have used the funds of the partnership for his private
purposes, without making any such charge. Or he might have
created debts against the partnership for like purposes. In
these or in other modes one of the partners might have had
causes of complaint against the other partner, ““arising out of
their business as partners,” and these would have been em-
braced by the submission. The referees would not have been
authorized to make a division or other disposition of the pro-
perty or of the debts due to the partnership; or to have de-
termined in what manner the debts due from it should be
paid. Under a submission of “all their unsettled accounts,”
it has been decided, that referees would not be authorized to
make an award upon such matters. Shearer v. Handy, 22
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Pick. 417. The terms of the submission in the present case
are more comprehensive, but are not suited to present a case
differing in prineiple.

The one, who alleges, that all matters in controversy have
not been decided, must make it appear, that such matters were
made known to the referees, and that they have not been
decided. The presumption of law is, that there were no
demands, claims or controversies arising out of their partner-
ship business, which have not been decided. Karthaus v.
Ferrer, 1 Peters, 222. 1t does not appear, that all matters
submitted were not determined, unless it can be ascertained
from the statement of what the referees have not. considered
or determined ; and that does not show, that any matters in
controversy, existing and embraced in the submission, were
not determined.

The argument showing, that controversies might be expect-
ed to have arisen, fails to show, that any had then arisen.
The adjustment of the concerns of the partnership, the dis-
posal of its property, the payment and collection of its debts,
might or might not occasion them. This, however, would
furnish no proof, that they had arisen, and had been made
known to the referees, and that they remained undecided.
Nor does it appear, that any matters not submitted, were em-
braced in the award.

The matters not considered, not being embraced by the
submission, and there not appearing to have been any existing
controversies made known to the referees, and not determined,
the record does not exhibit any error of judgment.

Judgment affirmed.
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Pease versus WHITTEN.

A judgment rendered upon a report of referees, who have adjudicated matters
legally submitted to their determination, is equally valid as when founded
upon a verdict.

The merits of a judgment can never be impeached in a counter action by the
judgment debtor, either directly or collaterally.

Where it was submitted to referees to determine the validity of a title to real
estate which the defendant was to make to the plaintiff, and that, if they
should adjudge the title to be perfect, they should award a just compensa-
tion therefor, and theyadjudged the title good, and awarded the compensa-
tion for it, no action lies by the grantee against the grantor to recover for
money afterwards paid by him to extinguish an outstanding incumbrance,
not known to the referees.

Assvyestt for money paid and for money had.

The case came from the District Court upon a report of
several legal questions.

"The argument, which was by

Jameson, for the plaintiff, and by

MclIntyre, for the defendant, is omitted, as it was devoted
principally to points which the court did not find it necessary
to decide.

Texxey, J. — The parties to this suit entered into a written
agreement, in Sept. 1846, to refer to certain persons an action
pending between them in the Supreme Judicial Court in this
county, and all claims and demands between them in law or
in equity ; and it was agreed that the defendant should .per-
fect the title to the plaintiff in the late homestead and upper
farms of the defendant in Parsonsfield, a part of which he
had conveyed to the plaintiff, so that the plaintiff should have
a good title to the whole of said farms, free from attachments
and other incumbrances, to the satisfaction of the referees.
And they were to allow to the defendant a suitable considera-
tion therefor, in their award upon that and other matters in
the submission specified ; and to adjudicate upon all convey-
ances between the parties, and any mortgages of the defend-
ant, purchased by and assigned to the plaintiff, and the consid-
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eration expressed therein and paid for the same, so as to do
substantial justice and equity.

The parties were heard by the referees, who made their
report, stating therein, ‘“and after the said Whitten had
perfected the title of said Pease, as provided in said rule, we
have agreed to report and do report that the ‘said Whitten
shall recover of said Pease the sum of thirteen hundred
dollars and eighty-four cents, debt or damage, and costs of
court and of reference, &c., and this is in full of all matters
and things referred to us by the annexed rule.” This report
was accepted and judgment entered thereon. Subsequently,
on March 25, 1848, the plaintiff paid certain taxes assessed
against the defendant in the town of Parsonsfield, in the years
1842 and 1843, upon the land where he lived, under the
impression that said taxes were an incumbrance ; which taxes
were not known to the referees at the time of the hearing
before them, and consequently, not considered in making up
the award.

The first question submitted to us, is whether this action,
which is assumpsit for money had and received, and for
money paid, laid out and expended, can be sustained under
the agreement between the parties, to refer the suit pending
in this court, in September, 1846.

The merits of a judgment can never be impeached or ques-
tioned in a counter action, by the judgment debtor, either
directly or collaterally. Whitcomb v. Williams, 4 Pick. 228 ;
Weeks v. Thomas, 21 Maine, 465.

A judgment upon a report of referees, who adjudicated mat-
ters legally submitted to their determination, is equally valid as
when founded upon a verdict of a jury.

By the contract of submission, in the case at bar, the de-
fendant was bound to make a perfect title to the plaintiff in
the estate referred to therein. 'The referees were empowered
by the parties in that contract to determine, whether that title
was made perfect. After this should be shown to their satis-
faction, they were authorized, by the submission, to consider
and adjudicate upon other matters between the parties. To
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entitle the defendant to an award in his favor, for claims pre-
ferred by him against the plaintiff within the scope of their
agreement, it was required that the title of the plaintiff should
be perfect, in the judgment of the referees. Upon this point,
the defendant would be expected to adduce the evidence of
title to the referees. At the same time, the plaintiff had an
opportunity of showing the existence of attachments and
other incumbrances ; and generally any defect of title in him-
self. Whether the title of the plaintiff was defective or other-
wise, was an issue distinctly and fully raised by the submis-
sion. It was before that tribunal alone, mutually chosen by
the parties, that the question of title was to be submitted.
In pursuance of the agreement, that question was heard by
the referees, and their judgment was, that the defendant had
perfected that title in the plaintiff as provided in the rule ; they
made report accordingly and judgment was rendered thereon.
In the judgment, the finding the title perfect in the plaintiff
was an essential element. It was the basis of the award of a
sum in damages in favor of the defendant. If evidence had
been offered before the referees, that the taxes against the
defendant were outstanding and unpaid, it was for them to
determine whether or not, under all the facts they constitut-
ed an incumbrance ; if they should consider that it was an
incumbrance, the defendant might have removed it by dis-
charging the taxes in season for the referees to proceed further
under the submission. How far the discharge of them would
affect the damages to be awarded to the defendant, cannot now
be known, and it is entirely unimportant that the inquiry
should now be made.

The present action can be maintained only upon the ground,
that the judgment of the referees was erroneous on the issue
of title ; not upon the facts as they were exhibited in evidence
before them, but as actually existing. If the title was really
perfect, as the referees found, the plaintiff does not contend that
he has a valid claim against the defendant. If the unpaid
taxes were in fact an incumbrance upon the land, the case
shows, that this was not made known to the referees. It
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might have been material evidence for the plaintiff upon that
point, and he could have presented it. It was omitted, and the
referees decided the point upon such proof as was offered.
The judgment was rendered upon a report when all matters
submitted were heard ; and determined by the evidence which
the parties chose to introduce. 'The most that can be said for
the plaintiff is, that in the report, which was the foundation
of the judgment, a sum of money was awarded to the defend-
ant, larger than it would have been, if the plaintiff had present-
ed the same evidence, which he now relies upon in support of
the present action. 'The judgment is conclusive as long as it
remains. It cannot be affected in any manner, by the evidence
relied upon by the plaintiff. 'To give it effect in the mode at-
tempted, would be a substantial impeachment of this judg-
ment, although the evidence is offered in support of another
action. ’

The question which we have examined has been considered
upon the hypothesis, that the taxes paid by the plaintiff were
legally assessed and constituted an incumbrance upon the
land ; and that this incumbrance was not made known to the
referees at any time before they made their report. Whether
the taxes were an incumbrance or not, no opinion is given.

Judgment for the defendant.

MorreLL versus Cooxk.

By R. 8. ch. 104, a constable is authorized to serve ¢ writs and precepts,” in
personal actions, wherein the sum demanded does not excced one hundred
dollars,

That authority includes the service of executions recovered in such actions.

In the service of such a writ, he may attach, and in the service of the execu-
tion he may levy real estate,

The District Court has authority to correct mistakes in its records and pro-
cesses.

In a personal action, the writ was directed to the constable, who attached
real estate thereon. The execution, which issued thereon, from the District
Court, was not so directed, but the constable served it by levying the real
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estate, within thirty days from the judgment; Held, that the District Court
had authority to allow the omission to be supplied, by inserting in the exe-
cution a direction to the constable; although the levy had been previously
recorded, and, as ¢ seems, although the land had been conveyed by the
debtor to a third person after the attachment and before the levy.

TrEspass QUaRe cLausuM. 'The controversy was confined
to the title of the land. The plaintiff, in 1845, sued a person-
al action against one Whitten, wherein the damage demanded
did not exceed $100. The writ was directed to, and served
by a constable, who thereon attached the land. In October,
1847, the plaintiff recovered judgment in that action, in the
District Court. The amount was less than $100. 'The exe-
cution was directed only to the sheriff or his deputy; but it
was placed in the hands of the constable, by whom a levy of
the land was made, on the 20th of Nov. 1847, being within
thirty days from the recovery of the judgment. The levy
was recorded on the 25th of January, 1848. On the 18th
of February, 1848, the District Court, on motion of the plain-
tiff; permitted the execution to be amended by inserting there-
in a direction to the constable, which was accordingly done by
the clerk. A nonsuit was entered by consent, to he taken off,
if said levy could lawfully be made by a constable, and if said
amendment was legal.

Appleton and Blazo, for plaintiff.

MecIntire, for defendant.

The levy was ineffectual.

1. Constables have no authority to levy lands. R. S. c. 104,
& 34 and 35; 5 Mass. 260. Not being authorized to serve writs
in real actions or in actions where title to real estate may be in
controversy, it cannot be consistent with the intention of the
statute that they should make title by levy. This has been
the practical view of the profession for fifty years. 'This is
believed to be the first attempt to invade that construction.

2. The execution, when levied, was not directed to the con-
stable.  This defect must be fatal, unless cured by the
amendment. There was no error in the execution, calling for
the interposition of the court. It might have been duly exe-

VoL, XXXI. 16
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cuted by the officers to whom it was directed. 'The counsel
then proceeded to argue that such amendments are never
allowable, where they would injuriously affect the rights of
third persons, and spoke of a sale to the defendant made before
the levy. But the “case” makes no mention of such a sale.
That branch of the argument is therefore omitted.

Howarp, J.— A constable is authorized ‘“to serve upon
any person in the town, to which he belongs, any writ or pre-
cept, in any personal action, where the damage sued for and
demanded shall not exceed one hundred dollars.” R. 3. chap.
104, § 34. It is evident that the term ¢ precept,” as used in
this, and other sections of the same chapter, was designed to in-
clude executions. By section 19, sheriffs, and their deputies,
are required to serve and execute, within their counties, “all
writs and precepts ;” and the same terms are used in conferring
and regulating the authority of those officers, and of coroners,
in sections 20, 21, 22, 60, 61. In section 35, the word “ exe-
cution” is employed, showing that the authority conferred by
section 34, was manifestly intended to embrace executions is-
sued in personal actions, when the amount demanded in the
execution did not exceed $100. So, in section 27, as amend-
ed. Act of amendment, 1841, chap. 1, sect. 14.

Being authorized to serve such executions, a constable must
obey the legal mandate of the precepts in making the services.
His power or authority, in this respect, 1s not diminished or
varied, by being restricted to precepts in personal actions. The
levy on real estate does not constitute a service of the process
in a real action ; nor does the form of proceeding change the
character of the process, although it may affect the title to real
estate. 'The duty and authority of constables in levying exe-
cutions, within their jurisdiction, upon real estate, are co-
extensive with those of sheriffs, and their deputies, in executing
such precepts, in like manner. As the Legislature has made
no distinction in this respect, there is none which we can
make.

The original writ, on which the attachment of the real es-
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tate, taken by the levy, was made, was directed to, and served
by a constable of Parsonsfield ; but the execution, when levied
by a constable of that town, was not directed to that officer.
About three months afterward, the District Court, on applica-
tion, ordered an amendment to be made in the' execution, by
inserting a direction to any constable of Parsonsfield, which
was accordingly done by its clerk. It is contended that the
District Court had no power to amend its record, so as to affect
the rights acquired by the defendant, a stranger to that record.

That court had authority to correct mistakes in its records,
and errors in its processes. It could readily determine wheth-
er there was an omission in the direction of the execution,
from its own records and files, and could supply the defect,
when discovered. But the legal effect of the amendment is a
proper subject for consideration in this case. The constable
had official power to serve the execution, if it had been direct-
ed to him, and he made the levy as the case assumes, in con-
formity with the forms and requirements of law. 'The
omission to direct the process to him, as it appears, was an
error of the court, or of its clerk, and was, in fact, a judicial
error. Such errors are never suffered to operate to the preju-
dice of a party, when they can, properly, be corrected by an
amendment. The defendant purchased the land subject to
the attachment, and the rights that might flow from it. He
might have known from the record, and the proceedings, that
the title acquired by the plaintiff, under the levy, would be
complete, when the omission in the direction of the execution
should be supplied, and that, as a judicial error, it would be
corrected by the court, in furtherance of justice. Under such
circumstances, he acquired no rights by his purchase, which
were injuriously affected by correcting the direction of the
execution ; and the amendment was, in our opinion, competent
and sufficient to sustain the levy, upon the facts presented. R.
S. chap. 115, sect. 9, 10 ; Sawyer v. Baker, 3 Greenl. 29;
Colby v. Moody, 19 Maine, 111; Rollins v. Rich, 27 Maine,
557 ; Hearsay v. Bradbury, 9 Mass. 95; Holmes v. Wil-
liams, 3 Caines, 98 ; Phelps v. Ball, 1 Johns. 31 ; McIntyre
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v. Rowan, 3 Johns. 144 ; Cramer v. VanAlstyne, 9 Johns.
386, n. a; Laroche v. Wasbrough, 2 Term Rep. 737 ; Newn-
ham v. Law, 5 Term Rep. 577 ; Atkinson v. Neawton, 2 Bos.
and Pul. 336.

According to the agreement, the nonsuit is to be taken off,
and the cause is to stand for trial.

|

InpaBiTANTS OF SanvrorD wversus INHABITANTS oF LEBANON.

In an action by onc town against another for pauper supplics, furnished to a
married woman, it is no defence that the notice, given to the overseers of
the defendant town, alleged merely that the wife of A. B., had become
chargeable, without stating that 4. B. had become chargeable.

A notice, valid as to one pauper, is not rendered invalid by being united with
a defective notice respecting other paupers.

‘When minor children are separated from their father and maintained by the
town of their legal settlement, by reason of his inability to support them,
such separation is not to be considered as an abandonment by him of his
children, or an abandonment by them of their father. Such support of his
children is to be considered as supplies indirectly furnished to him within
the import of the sixth clause of the first section of Rev. Stat. chap. 32.
Assumpsrr, for pauper supplies, furnished to the wife and

children of Ivory Hersom. 'The settlement of Hersom had
been in Lebanon. While his settlement was there, he
became, through poverty, unable to support his family, and
some of his children were taken from his custody by the over-
seers of the poor, and maintained at the expense of that town.
While the children were so supported, he removed to Sanford,
soon after September, 1835, and resided there with his wife
and some of his children, until May, 1845; but the other
children still remained in Lebanon, supported there by that
town, during all or very nearly all the time of his residence
in Sanford.

"The notice, given by the plaintiffs to the defendants, stated
that the wife and children of Ivory Hersom, had become
chargeable as paupers in Sanford, and that their settlement
was in Lebanon. The answer denied such settlement.
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The verdict was for the plaintiffs, for the amount furnished
to the wife.

N. D. Appleton and Eastman, for defendants.

The notice to the overseers of the defendant town was
insufficient, inasmuch as it did not allege, that the husband
had become chargeable. If such a notice is sufficient, one
settlement may be established for the wife, and another for
the husband ; and as each may be removed to the place of his
or her settlement, they may be separated for life, merely be-
cause of their poverty.

The defendants also moved for a new trial, because the
settlement of Ivory Hersom, and consequently that of his
wife, was established in Sanford, by five years residence there.

This motion was resisted by the plaintiffs, upon the ground
that during all the time of his residence in Sanford, he was,
though indirectly, receiving supplies as a pauper from the
town of Lebanon, which supplies consisted in the support fur-
nished there to some of his children.

The defendants’ counsel argued, that, as the children who
were maintained by Lebanon, were separated from their
father’s family, and the charge of them had been taken from
him by the lawful acts of the overseers, they are to be consid-
ered emancipated ; and, therefore, the supplies furnished to
them were not, (even indirectly,) received by the father.
Green v. Buckfield, 3 Greenl. 136 ; Dizmont v. Biddeford,
3 Greenl. 205; Poland v. Wilton, 15 Maine, 365 ; Raymond
v. Harrison, 2 Fairf. 190.

1. S. Kimball, for plaintiffs.

SuerLey, C. J. — The case is presented by-a report signed
by the Judge, who presided during the trial, containing the
testimony introduced, a request for instructions, which were
refused, and certain instructions, which were given. No ex-
ceptions appear to have been taken to the instructions given,
or to the refusal to instruct as requested. Nor is any question
of law reserved by the report, for the decision of the full
court,
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It is stated, and admitted by the written arguments present-
ed, that “the defendants have moved for a new trial, because
the verdict of the jury was against the evidence, the weight
of evidence, and the law applicable to the facts in the case.”
A copy of the motion is not presented.

Questions of law arising during a trial, may in this State,
by the provisions of our statute, be reserved by a bill of ex-
ceptions in a summary mode, as well as by a report of the
presiding Judge. Ch. 96, § 19. When the latter mode is adopt-
ed, it must appear by the report, that certain questions of law
were expressly reserved, to be decided by the full court. A
mere statement, that certain instructions were given or refus-
ed, does not constitute a reservation of them for future de-
cision. No rule of practice or correct administration of law,
can permit questions of law to be presented for decision,
which, from examination of the testimony reported, can be
conceived to have arisen in the case. 'This would deprive the
opposite party of all opportunity to obviate them, by proof or
explanation, during the trial, and it would occupy the court
in the decision of imaginary questions.

A motion to have a verdict set aside, because it is against
“the law applicable to the facts in the case,” does not present
any question of law, which the court can properly entertain
and decide. It can only present a question, whether a verdict
has been found against the law appearing, or presumed to
have been correctly stated.

As there may be doubts, whether the present case has not
been imperfectly presented on account of the decease of an
eminent counsellor, an opinion upon the questions of law pre-
sented by the arguments will not be withheld.

The notice, that * the wife and children of Ivory Hersom,”
had become chargeable as paupers, it is insisted, was insuffi-
cient to entitle the plaintiffs to recover for expenses incurred,
for the relief of the wife. To allow this, it is said, would
authorize the removal of the wife, and thus separate husband
and wife. Such a result would not necessarily follow. If
they were found residing together, and the wife to have been
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properly supplied as a pauper, the husband would thereby
become a pauper, and liable to be removed with his wife. If
supplies were furnished to her under such circumstances, that
the husband would not thereby become a pauper, the separa-
tion must have been already made. The effect of the notice
respecting the wife, will not be prevented by its being united
with a defective notice respecting other persons.

The request for instructions, that the notice would be ¢ bad
as to all,” if the jury could not distinguish between ¢sup-
plies furnished the wife, and those, which went for the bene-
fit of the children and the father,” were properly refused.
The notice could not be made good or otherwise by the action
of the jury. Its sufficiency was a question of law, to be
decided by the court.

If the jury were unable to ascertain from the testimony,
that supplies had been furnished and used for the relief of the
wife, the plaintiffs would not have been entitled to recover
any thing, not for want of notice but for want of proof.

The defendants could not have been aggrieved by the in-
structions, which were given. A correct rule for their guid-
ance respecting the amount was presented to them.

The motion is to be considered.

Ivory Hersom appears to have had a legal settlement in
Lebanon. It is contended, that he had subsequently gained a
settlement in Sanford, by residing in that town five years
together without directly or indirectly receiving supplies or
support as a pauper.

He and his wife and children were removed as paupers
from the town of Rome to the town of Lebanon in the month
of July, 1833. His wife appears to have died at another place
soon after, and he married again on September 9, 1835, and
soon afterward established his residence in the town of San-
ford, where he continued to reside, as defendants contend, un-
til May, 1845, when his second wife died. His minor children
by his former wife, did not reside in his family after his second
marriage, but one or more of them were supported as paupers
by the town of Lebanon, after they were removed from Rome,
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and during most, if not all, of the time during his residence
in Sanford. If he had been of sufficient ability, he might
have been required to support them, or to pay the expenses in-
curred for their support. While thus supported, they were
taken from his care and custody by operation of law, not
because they had abandoned him, or because he had aban-
doned them. 'They were thus separated from him before any
pretence of abandonment appears. He could have resumed
the exercise of all his parental rights, whenever he could have
supported them, and they might have claimed the perform-
ance of parental duties. The parental and filial relations were
not broken up, but suspended during the subjection of the
children to the care of the overseers of the poor for their sup-
port. Their father testifies that he never had any care or con-
trol of any of his children by his first wife, after his second
marriage, except for a short time, when one of them was sick.
And that none of them were at his house during that time
except for very short seasons, stated by him. This testimony
is entirely consistent with the facts before stated, and when
taken in connexion with them, does not preve a destruction of
the parental and filial relations. 'The origin and cause of the
separation is still perceived to have been the operation of law,
upon his inability to support his children.

He also states that it was not his intention to have his chil-
dren in his family, or to have the care and control of them.
Whether a child has or not been abandoned or emancipat-
ed, is a mixed question of law and fact, little dependent upon
mere intentions, when it is perceived, that other prevailing
facts have prevented such intentions from having any import-
ant influence upon the condition of the children.

The case of Green v. Buckfield, 3 Greenl. 136, was decid-
ed upon a different provision for settlement, not containing the
words ¢ directly or indirectly” contained in the provision ap-
plicable to this case. And the report states, that the husband,
wife and children, had separate places of residence, ¢ the latter
wholly abandoned by the parents and released from all control
by them for nine years preceding” March 21, 1821; and that
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two of them ¢for a long period of time before were supported
as paupers.” The rule presented by the case is, that supplies
could not be considered as furnished to one as a pauper, « un-
less furnished to himself personally or to one of his family,
and that those only can be considered as his family, who con-
tinue under his care and protection.” The case does not
determine under what circumstances a minor child is to be re-
garded as no longer under the parental care and protection, or
is to be considered as abandoned. 'The case having found the
fact of abandonment required no such consideration.

It was left for future cases to determine under what circum-
stances children should be considered to be under the care
and protection of their parents, or as abandoned by them.
The subsequent cases do no more than this, and could do no
less. It is quite erroneous, therefore, to conclude, that they
are inconsistent with it.

In the case of Raymond v. Harrison, 2 Fairf. 190, the dif-
ference of language used in the two different provisions for
settlement already noticed, does not appear to have attracted
the attention of the court. The fact of abandonment appears
to have been so thoroughly established as to have been assumed
in the instructions to the jury, and to have been the founda-
tion, upon which the decision rested.

In the case of Garland v. Dover, 19 Maine, 441, it became
necessary to consider and determine, under what circumstan-
ces a minor child could be considered as abandoned, or still
under the care and protection of a parent. It was obvious that
the mere fact, that the child was not residing in the family
of the parent, would afford no satisfactory proof of abandon-
ment. Some other and more satisfactory criterion was to be
sought, and one was presented as having a powerful influence,
that of the preservation or destruction of the parental and filial
relations. It was approved by the court upon full considera-
tion, and none more satisfactory has since been presented.

The considerations thus presented would authorize the jury
to find, that the parental and filial relations between Ivory
Hersom and his minor children, had not been broken up,

VoL. xxxI. 17
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although suspended by operation of law ; that they had not
been abandoned by him, and that he had indirectly received
supplies as a pauper, while he resided in Sanford, by the sup-
port of his children as paupers in Lebanon.

It will not therefore be necessary to notice the testimony
tending to prove, that the testimony of Ivory Hersom was un-
worthy of credit, or that tending to prove, that his residence
was not established in the town of Sanford for five years to-
gether, without having received supplies as a pauper, for the
relief of those persons, who were residing in his family.

Motion overruled, and judgment on the verdict.

TrHomMpson versus Tompsox.

‘Where, in assumpsit, a set-off is filed, and evidence is introduced by the
parties in support of their respective claims, and the plaintiff obtains a
verdict for less than twenty dollars, he is entitled to quarter costs only, wn-
less the jury certify, in their verdict, that the damages were so reduced, by
means of the set-off claim allowed to the defendant.

Kimball, for the plaintiff.
Leland, for the defendant.

Howarp, J.— This is an action of assumpsit, origmally
brought in the District Court. The defendant filed an ac-
count in set-off, and, at the trial, testimony was offered to
support the respective claims of the parties. The plaintiff
obtained a verdict for $6,53, and the Judge of that court de-
cided that he was not entitled to recover more than one guar-
ter of that amount in costs, and directed the taxation to be
made accordingly. 'To this direction, the plaintiff excepted.

The direction of the District Court was clearly correct, un-
der the provisions of the Rev. Stat. chap. 151, § 13, unless
the case falls within the provisions of chap. 115, $ 99. That
section is as follows : — «In actions on contract, in which an
account is filed in set-off, although the damages found for the
plaintiffs shall not exceed twenty dollars, he shall be entitled
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to full costs; provided, the jury shall certify, in their verdict,
that the damages were reduced, as low as that sum, by means
of the amount allowed by them, on account of said set-off,
and as due upon it.”

The court could not know, except by their certificate, that
the damages were thus reduced by the jury, by means of the
account in set-off. They did not so certify, and, therefore, the
plaintiff did not present a case within the purview of the stat-
ute, allowing the taxation of full costs.

Exceptions overruled, and judgment to be entered on the
verdict, with costs for the plaintiff, equal to one quarter of the
amount of the damages.

|

Poxp versus NiLgs.

An account in set-off cannot be allowed, unless the clerk have noted thereon,
the day upon which it was received and filed.

Exceprions from the District Court.

Assumpsit. At the trial, the defendant offered a claim in
set-off. An entry had been indorsed thereon, by the clerk,
that it was “received and filed before the new entries were
called,” but the entry did not show on what day the set-off
was filed, or on what day the new entries were called. There
was also a docket entry, that the defendant had filed a demand
in set-off. "There was no other evidence of the time, when
the paper, called a set-off, was filed. The plaintiff objected,
for those reasons, to the reception of the set-off account.
But it was received, and a verdict rendered thereon in favor
of the defendant.

Evidence was introduced by the defendant, that there had
existed a co-partnership for a few months hetween the parties.
The defendant offered his book and suppletory oath. The
book contained charges against the plaintiff' for half of divers
sums of money, received by the plaintiff ; and the defendant,
(against the objection of the plaintiff,) was allowed to testify,
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that the plaintiff had admitted having received said sums for
the use of the co-partnership; he also testified, that he, the
defendant, had no means of knowing, that the plaintiff had
received them, except from such admissions.

The jury, having agreed and sealed their verdict, after the
adjournment of the court, had, under leave of the court, sep-
arated for the night, and next morning presented their verdict,
which was, that the defendant did not promise, &c., and assess-
ed damages for the defendant, in the sum of fourteen dollars
and forty-three cents; * the defendant also, to retain the buggy
wagon and other articles named in the plaintiff ’s account.”

The court then instructed the jury that they had no author-
ity to award the buggy wagon, and other articles named in
the plaintiff’s account, to the defendant ; but that if they found
a balance due to the defendant, on his set-off, they were to in-
quire and bring in the amount of the balance thus found to be
due; and thereupon sent the jury out the second time, with-
out the consent of the plaintiff or of his counsel, and they re-
turned a verdict, as follows: — «“The jury find that the
defendant did not promise, in manner and form as the plaintiff
has declared against him, and assess damages for said defend-
ant in the sum of fifty-four dollars and forty-three cents ;”
which verdict was amended, without consent of plaintiff’s
counsel; or of the plaintiff, in manner following; ¢“the jury
find the defendant did not promise in manner and form as the
plaintiff has declared against him ; and the jury further find a
balance due from the plaintiff on his account filed in set-off
of fifty-four dollars and forty-three cents.”

Eastman, for defendant.

The presumption of law is, that the set-ofl was filed in
due season. The entry on the docket was, “'The defendant
has filed a demand in set-off.” 'This is the proper entry. If
not seasonably filed, the clerk would have no right to receive
it, nor to consider it as filed, as @ set-off, at all ; and had no
right to make such entry on the docket. The clerk is the
recording officer of the court, and it should be regarded as an
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adjudication, made at that time, that it was duly and seasona-
bly filed.

The entry upon the docket being intended as notice to the
plaintiff, he should have objected, at the first term, if he did
not consider it as filed in season, and then, the entry upon the
docket might have been corrected, if wrong.

But we contend, that the bill was, in fact, duly and season-
ably filed in set-off. And the defendant having done all that
the law required, had a right to presume, that the clerk would
make the proper entry on the paper. He could not stand by,
and direct the clerk what to do, or how to do it; and the law
surely will not cause him to suffer from the misprision of the
officer of the court.

Lugues, for the plaintiff.

Suerrry, C. J. — The statute, c. 115, § 25, provides, that
a defendant who would present a demand in set-off, shall file
a statement of his demand on the first day of the term of the
court, at which the writ is made returnable; and the clerk
shall enter on the same, the day when it was filed. In this
case there was no entry made upon the demand, of the day
when it was filed. There was an entry made thereon by the
clerk, that it was received and filed before the new entries
were called. 'The day on which such call was made, is not
stated. There was also an entry made upon the docket of
that term of the court, “the defendant has filed a demand in
set-off.”

It is insisted, that the demand was in fact filed on the first
day of the term ; and that the defendant ought not to be pre-
judiced by an omission of the clerk’s duty. The case how-
ever states ¢ except as above, there was no evidence of the
time, when said paper, called a set-off, was filed.” There is
no proof of any kind presented by the bill of exceptions, that
the account was filed on the first day of the term, and no such
guestion can arise in the case.

It is further insisted, that the plaintiff should have made
objection to the entry upon the docket at the first term and
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have had it corrected, if he would resist the reception of the
demand in set-off. The entry upon the docket may have
been correct, and yet there have been no compliance with the
provisions of the statute ; for, as amended by the act of 1847,
c¢. 20, it does not require the clerk to enter upon the docket
the day when the demand was filed. When there is nota
compliance with the provisions of the statute, the court is not
aunthorized by it to allow a set-off to be made.

Tt is not necessary to consider, whether the proceedings, in
proof of the demand, or in taking the verdict of the jury, were
legal. It will be sufficient to observe, that they are not ap-
proved. Exceptions sustained, verdict set aside,

and new trial granted.

!

LirTLEFIELD versus MAXWELL.

Easements, in another’s land, may be aecquired by prescription, either by
communities or individuals.

Easements, so acquired, are, in legal intendment, without profit.
A custom is local ; it is alleged, not of persons, but of a place.

If one would prescribe for a profit @ prendre in alieno solo, he must allege
it in a que estate ; in other words, if one would prescribe for such a right, in
another’s soil, as authorizes the taking or having what is, by legal intend-
ment, a profit therein, he must allege it as pertaining to some specified lot of
land, owned by himself, and that he and all those, whose estate he has in
the land, have from time immemorial, exercised the right which he
now claims.

A custom to take or have a profit in another’s land, is bad.

To use another’s land for piling and lodging wood wupon it, is to take a
profit in it,

A custom, so to use it, cannot be sustained.

TrEsPAss QUARE crausvy, for piling 300 cords of wood
upon the plaintiff’s land, described in the declaration. The
defendant by brief statement pleaded : —

1st. That the inhabitants of the town of Wells, for more
than 20 years, have claimed and exercised the right to haul
and pile wood thereon, for the purpose of sale and shipping ;
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and that defendant is an inhabitant of Wells and hauled and
piled his wood for that purpose.

2d. That the inhabitants of said town of Wells for more
than 20 years have had a custom to pile wood thereon, for sale
or shipping, at their free will and pleasure.

3d. That the inhabitants of Wells and all other persons
in the neighboring towns, who have had occasion to haul
wood there, for the purpose of sale or shipping, or to haul
sea~weed or manure from the sea-shore adjacent thereto, from
time immemorial have had a customn to haul and pile wood or
sea-weed, or other things thereon, at their free will and pleas-
ure, as a common landing place.

It was agreed that the defendant piled wood, as alleged in
the plaintiff ’s declaration, upon the space described in the
brief statement, which is a ridge composed of sand, gravel
and stones, thrown up by the action of the sea along the front
of the plaintiff’s lot, forming a sea-wall, and above ordinary
high water mark, but below extraordinary high water mark.

The defendant then introduced testimony, tending to prove,
and offered to prove, that, from the year 1819 up to the date
of the plaintiff’s writ, such inhabitants of the town of Wells,
and such individuals belonging to the neighboring towns, as
pleased, had been accustomed to haul and pile wood upon the
space described in the brief statement, under a claim of right,
and without any objection or claim for compensation on the
part of David Maxwell, who was all that time owner of the
plaintiff ’s lot'; that very many of saigd inhabitants and others
had been accustomed yearly, and at all times, to deposit wood
on said space ; that the quantity piled on said space was com-
paratively small for the first few years, from 75 to 100 cords,
but gradually increased from year to year, till, on some occa-
sions, there has been nearly 2000 cords at a time, most of
which was on this space ; that, during that time, it has been
customary for vessels to be brought up in front of this lot, or a
lot adjacent thereto, to be loaded with the wood; that in pil-
ing the wood, each individual piled on any part of the space,
he thought proper, if not previously occupied; that it has
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been customary to pile upon all parts of the space; and that
since 1819 the space has at many times been nearly covered
with piles of wood and sea-weed.

The Judge excluded the testimony.

The cause was then submitted to the decision of the court
upon the admissibility or sufficiency of the testimony so
offered and excluded. If the testimony offered and excluded
would, in law, be sufficient to prove the right, claimed by the
defendant, a new trial is to be granted ; otherwise the defend-
ant is to be defaulted.

Bourne, for plaintiff.

The matters pleaded constitute no valid answer to the ac-
tion. It is against public policy to sustain such a defence.
The title is settled by the Colonial ordinance of 1641. The
case of Storer v. Freeman, 6 Mass. 435, was but a republica-
tion of the same principle. An invasion of such titles would
lead to endless litigation. Prescription is of incorporeal he-
reditaments only. 'To establish it, the possession must be ad-
verse, unexplained and exclusive.

The easement here claimed is not incorporeal. 'The claim
would destroy all beneficial use of the land by its owner. Pro-
fit @ prendre in another’s land cannot be prescribed for.
Pearsall v. Post, 20 Wend. 124. Such a custom cannot be
prescribed for.

User must be adverse. 'The plaintiff’s land was vacant,
never fenced and never can be.

How adverse? As the plaintiff could make no use of it,
no negligence can be imputed to him. The assent of the
owner must be presumed, and volenti non fit injuria. There-
fore there can be no presumption of a grant. Donnel v.
Clark, 19 Maine, 183; Nelson v. Butterfield, 21 Maine,
234 ; Greene v. Chelsea, 24 Pick. 80; First Parish in
G'loucester v. Beach, 2 Pick. 60 ; Thomas v. Marshfield, 13
Pick. 249.

It is a sufficient answer to the whole defence, that the plain-
tiff used this land just as every other owner of the same kind
of land, uses his own.
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No prescriptive right to the shore has been acquired in New
England.

User must be unerplained. Can there be any difficulty in
explaining the user, or in accounting for the conduct of the
plaintiff ?

The Revised Statutes annul the doctrine of prescription.
No limitation can operate here. 'The action is trespass, and
our possession as well as our grantor’s has never been lost.
Bethum v. Turner, 1 Greenl. 111 ; Greene v. Chelsea, 24
Pick. 80.

The inhabitants of a town cannot gain such a right by
custom or prescription. Waters v. Lilly, 4 Pick. 145 ; Gate-
ward’s case, 6 Coke, 60; Pearsall v. Port, 20 Wendell, 128 ;
Bethum v. Turner, 1 Greenl. 111.

There could be no certain grantee to take, and none to dis-
charge the easement. A perpetuity would be created which
our law dees not allow.

"The cases reported, excepting Coolidge v. Learned, which
is denied to be law, and is unsustained by authority, have re-
ference to individual claims or privileges. The Revised Stat-
utes refer to individual claims only. The provision in chap.
147, was not intended to create or give any such rights as are
mentioned in it, but to prevent their future acquisition, with-
out conforming to certain requirements. Pierre v. Furnald,
26 Maine, 437. 1t requires possession to be exclusive. Here
the plaintiff has been in possession, at all times. The plea
itself avers, that he is one of those in possession.

To prevent a prescription, the statute requires certain notice
to be given to these, who are using the plaintiff’s land.
How could notice be given in a case of this kind? Who are
the persons to be notified ? 'Who are the certain other inhabit-
ants of the neighboring towns?

Prescription, if admitted, must be limited to forty years, in
analogy to the act of limitations of 1848.

Fastman, for defendant.
I. Custom is unwritten law, and respects place, as prescrip-
VoL. xxxL 18
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tion respects persons. Dane, ch. 26, art. 1, and cases there
cited. Sup. Dane, ch. 26, art. 6, § 23; ch. 26, art. 2, and cases
there cited ; Grimstead v. Marlow, 4 Term R. 717.

Customs and prescriptions are the same, as to origin, con-
tinuance and time. Dane, ch. 79, art. 3, § 19.

1. As to time immemorial. Limitation of a writ of right,
twenty years. A regular use of twenty years, unexplained,
and uncontradicted, is sufficient to warrant a jury in finding
the existence of ¢mmemorial custom. Sup. Dane, ch. 26. art.
6, $ 23; King v. Joliffe, 2 Barn. & Cres., 54 to 64; Tyler
v. Wilkinson, 4 Mason, 402, and cases there cited.

2. 'This custom was continued. From 1819 to 1846, when
the plaintiff ’s title accrued.

3. It was peaceable and acquiesced in; not disputed at law
or otherwise ; for customs owe their origin to common consent.
This was so. Plaintiff ’s grantor was the owner the whole
time ; he had knowledge of the use; was in a situation to
enforce his claim or resist the use, and did not.

4. It was a reasonable custom. 'The locus was useful for
this purpose and nothing else. It was needed for this, by all
the inhabitants of Wells, and not needed by the plaintiff or
his grantor exclusively.

5. It was sufficiently known and certain, as to the persons
claiming and the thing claimed.

6. It was compulsory, under a claim of right. No leave or
license was ever asked of, or given by, plaintiff’s grantor.

7. That others have used the locus as a piling place, does
not impair the rights of the inhabitants of Wells.

8. The place need not be limited by town lines. It may
embrace a section of country, engaged in that particular busi-
ness. Conante ratione legis, curat lex.

II. The public may acquire this right, in the same way as
they may acquire a right of way, or a right to the use of a
river not navigable, by an uninterrupted usage of twenty
years. Berry v. Carle, 3 Greenl. 269, and cases there cited.
Shaw v. Crawford, 10 Johns. 236; Perley v. Chandler, 6
Mass. 454 ; Coolidge v. Learned, 8 Pick. 504.
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What was at first only a local custom, may by long use,
have become a general custom.

WeLLs, J. — The locus in quo lies above the ordinary high
water mark of the sea, but below the extraordinary high
water mark, and according to the principles of the common
law, the title to it is in the plaintiff.

Sir Matthew Hale, in his treatise, de jure maris, chap. 6,
speaking of the sea-shore, says, it is certain that that, which
the sea overflows either at high spring tides or at extraordinary
tides, comes not, as to this purpose, under the denomination of
Littus maris, and consequently the king’s title is not of that
large extent, but only to land that is usually overflowed at
ordinary tides.

The defendant alleges in his brief statement, that the inhab-
itants of the town of Wells, for more than twenty years, have
claimed and exercised the right to haul and pile woed on the
premises described in the plaintiff ’s declaration, for the pur-
poses of sale and shipping, and that the defendant is an inhab-
itant of that town, and hauled and piled his wood for that pur-
pose ; that the said inhabitants for the same time, have had a
custom to pile wood thereon for sale or shipping, at their free
will and pleasure, and that said inhabitants and all other per-
sons in the neighboring towns, have had a custom to do the
same acts, and also to haul sea-weed or manure from the sea-
shore adjacent thereto, and to pile the same and other things

_thereon, at their free will and pleasure, from time immemorial,
as a common landing place.

The question presented is, whether the inhabitants of one
or more towns, can claim the right or custom by a long use of
more than twenty years, to deposit wood upon the plaintiff’s
land.

In the case of Bethum v. Turner, 1 Greenl. 111, the usage
of depositing lumber on the landing place, had continued for
more than thirty-five years, but without any claim of title,
except what might arise from the fact of occupation, and such
usage was not considered sufficient to establish the right. In
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the present case, the defendant offered to prove, that the acts
alleged to have been done in the brief statement, were accom-
panied by a claim of right, and with the knowledge of the
owners. 'That case, although like this in many respects, can-
not be considered as an authority directly in point.

In Gateward’s case, 6 Coke’s Rep. 60, the defendant justi-
fied by a plea of a right of common for depasturing in the
plaintiff’s close, for all the inhabitants of the village of Stix-
wold. And it was held that the custom was bad, and that
there was a difference between an interest or profit to be taken
or had in another’s soil, and an easement in another’s soil, that
a custom for every inhabitant to have a way to church or mar-
ket is good, for it is but an easement and no profit.

In Grimstead v. Marlow, 4 'T. R. 717, the defendant jus-
tified under a custom, that every inhabitant, dwelling in any
ancient messuage within the parish of Leatherhead, from time
whereof, &c., hath used to have common of pasture in the
common meadow. Lord Kenyon said, there may be a cus-
tom for an easement, as a right of way, in alieno solo, but
for a profit @ prendre, the party must prescribe in a que estate,
and he cites Glateward’'s case, and the case of Hardy v. Hol-
lyday, a note of which was read by BuLrer, J.

Waters v. Lilly, 4 Pick. 145, was trespass for taking fish
in the plaintiff’s close, and the defendant offered to prove,
that the inhabitants of the vicinity had from time immemorial
taken fish in the plaintiff ’s pond, which was an enlargement
of a natural stream by a dam. But it was decided that the
custom proposed to be proved, is not one that conld be sus-
tained in law, for a custom to take any thing from another’s
land, or for a profit @ prendre, is not a lawful custom, and that
such, if available at all, must be set up by prescription as be-
longing to some estate, and should be pleaded with a que estate.

In the case of Perley v. Langley, 7 N. H. 233, it is said,
that it is not essential that such rights be prescribed for in a
que estate, as holden in the language of 4 T. R. 717 ; for all
rights that can be sustained by prescription, can be prescribed
for in a man and his ancestors. But it is further said, that
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the inhabitants of a town, as such, or the inhabitants of the
ancient houses of a town, cannot claim a right of common, or
other profit, in alieno solo, as a custom, for the inhabitants
may not have the inheritance, and that there are no authori-
ties that sustain the removal of the soil, or the taking of pro-
fits, from the soil of another, as a custom.

In Pearsall v. Post, 20 Wend. 111, and the same case, 22
Wend. 425, where the question under consideration was very
fully examined, it was decided that the public have not the
right, against the will of the owner, to use and occupy his
soil, adjoining navigable waters, as a public landing and place
of deposit of property, in its transit to and from vessels navi-
gating such waters, although such user has been continued
upwards of twenty years with the knowledge of the owner.

The principle to be extracted from the cases cited, is, that
a custom for an interest or profit to be taken or had in an-
other’s soil, is bad, and that such right must be alleged by
prescription in a que estate. In the case of Perley v. Lang-
ley, it is said, that such claim may be sustained as a prescrip-
tion by the individual through his ancestors, while the other

cases maintain that there must be a dominant as well as a.

servient estate.

A custom is local, and is alleged in no person, but laid with-
in some manor or other place. Coke Litt. 114, a.

There are many easements for which a man may prescribe
as having been exercised by him and his ancestors, or by a
body politic and their predecessors, without profit, as a way
through another’s land, a sink and the like. 3 Cruise, title
31, chap. 1, $ 2L

The public as well as an individual, may acquire a right of
way by an adverse use of the same, but in this State, a user
of twenty years is required. Rowell v. Montville, 4 Greenl.
270 ; FEstes v. Troy, 5 Greenl. 368.

But such right is not considered a profit ¢n alieno solo. It
is the mere right of passing and repassing; the title to the
land, and all the profits to be derived from it, consistently
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with the right of way, remain in the owner of the soil.
Stackpole v. Healy, 16 Mass. 33.

The case of Coolidge v. Learned, 8 Pick. 504, more fully
sustains the right claimed by the defendant than any other,
which has been examined. The facts of that case are not
very fully stated, and the second plea appears to place the
right upon the use of the landing for boards and timber in
their transit to and from the river, more like a right of way,
than that of piling and depositing timber upon the locus in
quo. But the court recognize the right as one belonging to
the public as well as the inhabitants of Watertown, and if
it were a landing place, a place of deposit, the case would not
be in harmony with that of Pearsall v. Post.

But is the right claimed by the defendant a profit in alieno
solo? 'The premises mentioned in the declaration, consist of
two and half acres. The defendant offered to prove that the
inhabitants of Wells and others, had been accustomed to de-
posit wood upon them at all times, that the quantity piled
upon the land was nearly two thousand cords at a time, that
vessels were loaded from the front of the lot, with the wood,
that each individual piled on any part of the land he thought
proper, if not previously occupied, that it had been customary
to pile upon all parts of it, and that since 1819, it had at many
times been nearly covered with piles of wood and sea-weed.

Such a use of another’s land, must be considered as a profit-
able one, arising to those who exercise it. It is not a claim
to carry any thing away from the soil, but the direct and con-
tinual appropriation of it for the purposes of gain. Indeed it
appears to go beyond a mere incorporeal right, and in the full
extent of its exercise to claim the entire dominion of the land,
so as to deprive the owner of any benefit from it.

In the case Cortelyow v. Van Brundt, 2 Johns. 356, the
defendant claimed a right by prescription to erect a temporary
hut for the purposes of fishing, upon the plaintiff’s land. But
it was denied, by Tuomprson, J. that prescription would in
any case give a right to erect a building on another’s land.
He says, it is a mark of title and of exclusive enjoyment, that
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title to land requires the higher evidence of corporeal seizin
and inheritance, and that prescription applies only to incor-
poreal hereditaments.

The right of erecting a hut for temporary purposes, would
not seem to be any more corporeal in its character, than the
right of piling wood upon the land, to remain as long as
might suit the pleasure of the owner.

But without deciding, that the claim set up by the defend-
ant for himself and others, is an entire usurpation of the fee,
and should be tried by the rules of limitation applicable to a
claim of title, by a corporeal adverse seizin, it is enough for
the decision of the case, to say, that the claim is certainly one
of an interest or profit in the soil, and brings it within the
rule that such a claim cannot be sustained by custom, and a

Default must be entered.

Hosss versus PARkER.

Questions raised by pleading, and issues taken therecupon, followed by a ver-
dict and judgment, cannot be agitated, in another suit between the same
parties or their privies, concerning the same subject matter.

A reference made by a party in pleading, to documents concerning a point,
not in controversy, will not invalidate his proceedings, although such docu-
ment contain representations at variance from the allegations of the party
making the reference.

Thus, if in a real action, a party, in order to elucidate his case, refer in his plea,
to a plan of land, not in controversy, his rights are not concluded, by the
reference, although the plan present views in conflict with the allegations of
the plea. In such a case, he may show the plan to be erroneous.

A owned land, and was also a tenant in common with others, in an adjoining
tract. The other co-tenants instituted a process for partition, describing the
common land by its true boundary. By mistake in the plan, taken by order
of the court, the divisional line between the two lots, was laid down errone-
ously, and by means of that error, a part of A’s own lot was assigned to one
of the petitioners. In a real action by such petitioner to recover said part, it
is no answer to the title set up by A, that, by the erroncous line, a larger
portion of the common land would fall to A.

Where each party has the same information, and an equal opportunity to
ascertain the truth, it cannot be said, that the one wilfully withholds any
thing, and thereby deceives the other,
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Wrir or nTrY. The case came up on an agreed statement
of facts.

One William Frost, at the time of his death, was seized in
fee of a lot of land. After his decease, the title passed to
John Powers and wife, and Abiel Hall and wife, who were
seized in fee during all the proceedings had in the process of
partition hereafter mentioned.

On the south of the Frost lot, and adjoining to it, was a
tract called the Province mill privilege. The demandant
and many others who had become tenants in common in said
tract, instituted a process for partition of the whole tract, alleg-
ing that they were tenants in common with other persons, to
them unknown, and setting forth the proportions of the land
which they respectively claimed. 'They described the tract
as bounded north-westerly by land formerly owned by the
late William Frost, as the land was fenced at his decease.
The court appointed one Goodwin as a surveyor.

The said Powers and wife, and Hall and wife, and Theodore
Willard, entered their appearance as respondents, and pleaded
three several pleas, in each of which they alleged that, as to a
described small lot, within the general tract, they were, as ten-
ants in common among themselves, sole seized in fee. In
each of these pleas, in describing the small lot, there was con-
tained a reference to certain marks and lines upon Goodwin’s
plan.

Upon these pleas issue was joined.

The jury found, as to the issue upon the first plea, that
said Powers and wife, and Hall and wife, and Willard, were sole
seized of the small lot therein described. 'The other issues
were found for the petitioners. In all the tract, except said
small lot owned by Powers and wife, and Hall and wife, and
Willard, the said Powers and wife and Hall and wife were
tenants in common with the petitioners.

A warrant was thereupon issued directing commissioners to
assign to the petitioners their respective shares, excepting . said
small ot first described. The warrant described the tract as
being bounded north-westerly by land formerly owned by the



YORK, 1850. 145

Hobbs ». Parker.

late William Frost. The land now sued for was assigned
to Hobbs, this demandant, upon that partition, and by the
plan.

The report of the commissioners was accepted.

Parker, the tenant, is owner of the Frost lot, under Powers
and wife, and Hall and wife, to whom the same had come,
as above stated, from said Frost. He claims to hold a part of
the demanded land, and contends that he has the right to
prove, by parol, that the fence, on the southerly side of the
Frost lot, (which existed at Frost’s death, and was the true
boundary line,) had been removed northwardly before the
making of Goodwin’s plan ; and that a part of the land de-
manded belongs to him, as a part of the Frost lot, though
within the parcel assigned by said commissioners to Hobbs.
"The plan is made a part of the case.

The demandant claims that the proceedings in said petition
for partition and the judgment thereof, and said assignment to
the demandant, are conclusive between these parties and that
parol evidence is inadmissible, as contended for by the tenant.

The parties agree, that if said proceedings, judgment and
assignment are conclusive between the parties; and that the
parol evidence is not admissible as contended for by the ten-
ant, then the tenant is to be defaulted as to the land not dis-
claimed by the tenant; but if otherwise, then this action is
to stand for trial.

J. Shepley, for the demandant.

Powers and wife, and Hall and wife, have confirmed the
plan by referring to it, in their pleas. Neither they, nor the
tenant, who claims by a subsequent conveyancer under them,
can now object, that it included land not belonging to the
Province mill privilege tract.

If the land now claimed, had belonged to the tenant’s gran~
tors, they should in the partition process have pleaded their
sole seizin of it, as they did in re.lation to the three other
small pieces which they claimed.

Those grantors were rightfully in court, through all the

proceedings in that process. They pleaded to the petition and
VoL. xxx1. 19
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might have resisted, and perhaps they did resist, the accept-
ance of the commissioners’ report. At any rate, they must be
considered as having had notice of it.

'The preceedings and judgment in the partition process are
conclusive. As between these parties, they fix the line be-
tween the Province mill privilege and the IFrost lot, to be
according to the plan.

The warrant required a partition of “ the Province mill priv-
ilege” tract. It also described it, as bounded on the north-
west “by land formerly owned by the late William Frost.”
Now, even if these phraseclogies are to be controlled by the
words in the petition, “as the land was fenced at his decease,”
still the plan must be held as the correct delineation.

If the “fence” is to control, the petitioners could not go
beyond it, although it were some distance within the Provinee
tract. But Frost’s heirs, in such a case, could hold nothing in
the tract, unless the plan be conclusive.

Powers and wife, and Hall and wife, would gain as much in
the Province tract, as they would ivse of the Frost tract.

After permitting, throughout the trial, what is now claimed
as a part of the Frost lot, to be considered and treated as part
of the Province tract, they cannot in law be allowed to con-
trovert their implied admission. If their view of the bound-
ary line be correct, they must have known it at the trial of
the partition case, and ought to have disclosed it. If they
had done so, they would, as tenants in common with the
petitioners, have obtained less of the Province tract, and Mr.
Hobbs’ share would have been assigned him correctly. 28
Maine, 127 and 525; 21 Maine, 130; 19 Maine, 412; 16
Maine, 146 ; 13 Maine, 131 ; 4 Mete. 381; 12 Metc. 405 and
494,

Goodenow and Appleton, for the tenant.

There is no estoppel to show the land was a part of the
Frost lot. 'To constitute an estoppel, the same point must be
put in issue upon the record, and directly found by the jury.
It is not established on collateral facts or inferences drawn
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from a verdict. 3 East, 346; 11 Pick. 311; 5 N. H. 259;
7 Pick. 147; 15 Pick. 276.

Where the fence stood at F'rost’s decease, was not a fact put
in issue, in the partition process. 'T'he issue there tried, was
only the fact of sole seizin.

The plan was not taken to settle the exterior lines with third
persons. The respondents in that process were not in fault
that the warrant did not conform to the petition. 7hey had
no share set off to them. They could not plead sole seizin as
to any part of the Frost lot, for it was not embraced in the
petition. They were strangers, as relates to land extra the
petition. 'They could not be heard to resist the report. The
judgment “quod fiat partitin,” extends only to the land
embraced in the petition.

A plaintiff is estopped by his petition to claim beyond the
boundaries described in it. 26 Maine, 277.

A partition, however regularly made, binds the right of
possession only. It does not establish right in the property.
2 Mass. 462 ; 16 Pick. 500; 13 Mass. 212.

Texnxey, J.— The land in controversy is included in the
boundaries of the portion assigned to the demandant under a
judgment for partition, in a petition in which the parcel therein
described is represented as bounded ¢ north-westerly by land
formerly owned by the late William Frost, deceased, as his
land was fenced at the time of his decease.” While the peti-
tion was pending in court, a surveyor was appointed, who
made a survey and returned a plan thereof. The demandant
was one of the petitioners, and John Powers and his wife, in
her right, Abiel Hall and his wife, in her right, and Theodore
Willard, appeared in defence and pleaded different pleas to dif-
ferent and distinet portions of the premises, whereof partition
was prayed for, alleging that they were seized of the same
solely, and denying that they were seized thereof in common
with the petitioners. In some of those pleas, reference is
made to the plan taken by order of court, for a description of
“the several parts so defended. Upon those pleas, issues to the
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country were presented, and tried ; but in none of them was
involved any question, touching the particular boundaries, of
the several parcels described, or of the whole tract. A verdict
was returned for the respondents upon one of the issues, and
for the petitioners in the others. Judgment was rendered,
“that partition be made of so much of the premises described
in said petition as remained after excepting therefrom the
part thereof of which the said Powers and wife, and Hall and
wife, and Willard, were found to be sole seized,” which part
excepted is described in the terms in the plea, that was appli-
cable to that portion of the premises. Upon this judgment,
a warrant for partition was issued ; the commissioners appoint-
ed indorsed return of the division, as made by them; this
return was accepted by the court, and final judgment thereon
" entered. '

The grantors of the tenant, John Powers and wife, and
Abiel Hall and wife, at the time the petition was pending,
when the warrant for partition was issued, and when final
judgment was rendered, were seized in fee of the land adjoin-
ing to the premises described in the petition, “as land form-
erly owned by the late William Frost, deceased, as the land
was fenced at his decease.”

A part of the land described in the demandant’s writ is dis-
claimed ; the residue, the tenant claims to hold, and contends
that he has the right to prove, by parol evidence, that the same
belonged to the said Frost, and as it was fenced at the time
of his decease, and that the fence was removed northerly after
his decease, and before the plan was taken in the suit upon
petition for partition, although the same was afterwards in-
cluded in said land assigned to the demandant by the commis-
sioners, who made partition. 'The demandant on the other
hand insists, that the proceedings on the petition for partition,
and the judgment thereof, and the assignment to the demand-
ant, are conclusive between these parties, and that parol evi-
dence is inadmissible ; and that the true line between them is
to be determined by the plan taken in the case. This is the
only question presented for consideration.



YORK, 1850. 149

Hobbs v. Parker.

So far as questions are raised by the pleadings and issues
thereupon taken, followed by a verdict and judgment, they
cannot be agitated in another suit, between those who are par-
ties or privies to such judgment. But for the purpose of pre-
senting clearly, points really in dispute, reference may be
made in pleadings to matters, not at all in controversy ; and it
may turn out, that, in some respects, the things referred to,
may be erroneous. These errors, if known at the time, would
not in the least affect the questions litigated, which were un-
connected therewith, and neither of the parties would be con-
cluded by such reference. In real actions such disputes may
arise, as render it convenient if not necessary, that a map
should be made, which may represent the land that is the sub-
ject of the suit, and the different objects upon the earth, which
may be supposed to have relation to it. And when all the
evidence is adduced, it may be seen, that the plan is not
wholly, or even in any respect, correct ; still it may essen-
tially aid in enabling all interested in the trial, more clearly to
understand the evidence, and thereby answer the purpose orig-
inally entertained in causing it to be made. The true loca-
tion of a line between two contiguous owners of land may
be the only object sought in a suit at J]aw. A plan, made upon
a suwrvey directed by the court, may show distinctly the line
for which each party contends, and other things deemed by
them, respectively, as material. It is proper for the surveyor
to protract all lines and other objects, which either may direct.
By so doing, he does not even give to such lines the force of
an opinion, that they are a true representation of what really
exists upon the earth ; and his opinion, if given, has no more
validity than that of any other person, having the same abil-
ity to know and understand the facts in the case. 'The plan
itself, and the lines laid down thereon, can have no effect to
conclude the parties to the suit, who may refer to it in their
pleadings, any farther than they are adopted by the issues, and
make an element in the judgment. FErrors in any representa-
tion upon the plan, foreign to the questions involved, can in
no respect control the rights of the parties.
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"The pleas of the respondents, upon the petition for partition,
refer to the plan made by the surveyor in several instances.
But it is for the purpose only of denying the title of the peti-
tioners as claimed by them, to each part described in the dif-
ferent pleas, and not as raising the question, whether the lines
between the several divisions are correctly delineated upon the
plan. And it does not appear to have been a subject of
attention by the partics, much less of controversy, whether
the exterior boundaries of the land described in the petition
were located according to its terms or otherwise. 'The dispute
presented by the pleadings gencrally, had reference only to
the land described, as between its several proprietors, and not
to the rights of owners of other lands adjoining. The ver-
dict of the jury had no reference to the plan, by which the
line now in controversy, as laid down thereon, has been
adopted or settled. The judgment has furnished no other
guide for the partition, than such as the description in the
petition, which makes a part of the judgment, would indicate,
after excluding a certain portion, in which the jury found the
petitioners had no interest. 'The warrant for partition and the
return thereon can have no effect further than they are author-
ized by the judgments for partition. It is this judgment
alone to which the subsequent proceedings must relate, and by
it the rights of the parties must be determined. Land not
embraced in the petition cannot be the subject of judgment
or of division. )

The line on which the fence stood at the time of the de-
cease of William Frost, on the north-westerly side of the
premises, described in the petition, is the true boundary ; the
judgment conforms to this. No issue was made at the trial,
showing that this boundary was in question, or that the par-
ties had any occasion to inquire whether the line upon the
plan, intended to represent this boundary, was correct or erro-
neous ; the plan in this particular cannot therefore have any
control over the petition. 'The judgment being in its deserip-
tion of the land, identical with that of the petition, neither
the warrant, nor the return of the commissioners, could with
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effect, transcend it. 'The particular location of land upon the
earth, which is the subject of legal dispute, is a question of
fact for the determination of the jury upon the evidence pre-
sented. When title to land is exhibited, and the limits of
the land are described in the documents of title, parol evidence
is competent to show where those limits are to be found upon
the face of the earth ; and the evidence, offered by the tenant
for this purpose, is admissible. )
It is again insisted, that if the commissioners in setting off
the portion to the demandant, under the warrant for partition,
took land from the tenant’s grantors, lying beyond that de-
scribed in the petition, the part left to them to hold in sever-
alty, of that embraced within the limits of what was the
subject of division, was greater than it otherwise would be,
and therefore they cannot legally claim to the line which they
now contend is the north-westerly boundary of the tract assign-
ed to him. 1In proceedings under a petition for partition, no
person is to be considered a party, who has no interest in the
land described. Strangers to the title therein, had no oppor-
tunity of making valid objections to the title of the peti-
tioners as it is claimed by them, and the judgment cannot in
any way prejudice their rights in other lands. 'The tenant’s
grantors were parties to the proceedings, under the petition,
but no farther; they could not, as proprietors of an adjoining
tract, object to an erroneous line upon the plan, if the deserip-
tion of the boundary in the petition, was in all respects
correct. So far, therefore, they could not be precluded from
asserting their title to contiguous territory afterwards, in any
suit, which might bring in question generally such title be-
tween any parties. Neither can the acceptance of the com-
missioners’ return and judgment thereon, without objection by
the tenant’s grantors, conclude him to the line which was
adopted in the return of the commissioners, according to the
facts as they appear in the case. To give these proceedings
such effect, it must appear that the tenant’s grantors wilfully
caused the demandant in some manner to believe a different
state of things from that actually existing, and to have in-
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duced him thereby to alter his previous position. How far
such deception, in a case like the present, would prevent
the tenant from setting up the true line, we give no opinion.
The case discloses nothing showing in the least, that those
under whom the tenant claims to hold the land in controversy,
had any agency by word or act, in causing the demandant
to suppose that the true north-western line of the land, for
which partition was prayed, was different from that which
he now contends for. It does not appear that they had
knowledge of the true location of that line, which was not
possessed by the other party to the same extent. And where
each party has the same information, and equal opportunity
to ascertain the truth, it cannot be said that one wilfully with-
holds any thing from, and thereby deceives the other. The
former possesses no fact, which he could impart, and conceals
no means of learning other facts, which are not enjoyed by
the latter. Copeland v. Copeland, 28 Maine, 525. Parker
v. Barker, 2 Metc. 423. Action to stand for trial.

MovrroNn versus CHADBORNE.

An officer may attach an indivisible article of property, though far beyond
the value he was directed by his precept to attach.

He is not bound to take receipt for property attached, but may rctain it
in his own possession.

A request, by the debtor, that the officer will attach other property, instead
of that which he has already attached, imposes no duty upon the officer.
Neither does the offer of a third person to deposit money, for the officer’s
security, to induce him to discharge the property attached, impose any duty.

It is the officer’s duty to attach personal instead of real property, if so directed.

The conduct and motives of the officer, at the time of making the attachment,
must be looked at, in determining whether he acted unlawfully.

The mere offer, by the debtor, to have an appraisement of attached property,
without any further steps taken by him, is insufficient to impose any duty
upon the officer,

It seems, a vessel in good repair, at the port of the owner’s residence, is not

amoyg the sorts of property, of which appraisal may be had, under R. S. c.
114, § 53 to 57.
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Casz against the sheriff for misconduct of Chase, his dep-
aty.

Trial before WerLs, J.

Plaintiff effered in evidence a writ, Bridges against himself,
upon a note, the ad damnum and the order to attach therein
being $100; upon which writ, Chase had returned an attach-
ment of the Schooner, Golden Rule.

He then introduced witnesses, whose testimony tended to
prove, that the schooner was the plaintiff’s property, and
worth $2500 ; that Chase put keepers on board; that he, the
plaintiff, had much other personal property liable to attach-
ment, of various descriptions, and in the aggregate, of many
thousands of dollars in value, known to the officer and within
his reach to be attached ; among which were other vessels,
ship timber, cordage, iron, cattle, hay, wood, boats, sailg, and
household furniture ; several of the said articles being over
$100 in value, yet much nearer to that sum than was the
value of the schooner attached; that he had large real estates;
that the Golden Rule was all fitted and about starting to sea,
under contract to carry freight, of which the officer was
notified ; that he informed the officer he did not wish to pay
the note, because he had a claim against Bridges, which he
should lose, unless he could use it in set-off to the note; that
he requested the officer to release the vessel and attach other
property ; that he offered sufficient receipters for the Golden
Rule; that one Goodwin offered to lodge for the safety of
the officer the $100, if he would release the vessel ; that he
requested the officer to have her appraised, that he might
obtain the delivery of her on bond, as provided in R. S. ch.
114, § 53 to 57 ; and that the officer refused to comply with
any of the said requests or enter into any of the proposed
arrangements.

The court instructed the jury, ¢ Lst, that if the plaintiff had
other personal property beside the Golden Rule, and which
corresponded in value more nearly to the amount commanded
to be attached in the writ, and which the officer, making the
attachment, could have found upon due inquiry and reason-

VoL, XXXL 20
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able search, it would be his duty to attach such other property
and he would not be authorized to attach the vessel ; 2d, that
the oificer was not bound to take a receipter; 3d, that the
offer to deposit $100, and the offer of plaintiff to turn out
other property, at a period subsequent to the attachment,
could have no influence upon the case; that the question for
them to determine was, whether the officer acted unlawfully
in making the attachment, and they were to look at his motives
and conduct at the day and hour when the attachment was
made ; that the offer of plaintiff to have the vessel appraised
must be laid out of the case; that no malicious disposition
could be inferred from the officer’s declining such offer ; and
that whether he had a disposition to oppress the defendant,
must be gathered from what he did, and from such testimony
as was admitted in evidence.”

The verdict was for the defendant, and is to be set aside,
if any of the instructions were erroneous.

SuerLey, C. J. orally.— 1. The first instruction, though
the court would not be understood to sanction it as law, was
as favorable to the plaintiff as could be justified. An officer
may attach a vessel for $50, without waiting to see if a horse
was free from incumbrances and might be held.

2. The officer is not bound to take any receipt for property.
If he should do it, without consent of the creditor, he would
be liable to him, at all events, for the property.

Should he do it, the contract would be a legal one, and
it is frequently best for all concerned, that it should be done.
But there is no obligation on the officer to do it.

3. The offer, by Goodwin, to deposite $100 was of no
legal effect. It was not attachable on writ, and it was not
the property of Moulton.

4. Equally unimportant was the request, that the officer
should take other property as a substitute for the vessel. He
was not compellable to do it.

It was the officer’s duty immediately to attach personal
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property, if so directed. He could not excuse himself by
attaching real estate only.

If, by delay in examining title, he should fail to secure the
debt, he would be responsible for it to the creditor.

5. The instruction was therefore right, that the conduct
and motives of the officer, at the day and hour of making the
attachment, was to be looked at, in determining whether he
acted unlawfully.

6. The offer to have the vessel appraised was incomplete.
But if complete, the statute provision does not apply to a
vessel situated as this was. Ezceptions overruled.

D. Goodenow and Leland, for defendant.
Appleton and Eastman, for plaintiff.

EMery versus EstEs.

In a suit upon a promissory note, if the defence be that the consideration
was illegal, the burden of proof is on the defendant.

In a suit upon such a note, given in part for spirituous liquors sold, if the
defence be that the sale was illegal, the burden of proof is on the
defendant.

In charging the jury, it is within the province of the Judge to arrange
and comment upon the evidence, even though the arrangement and comment
may have the appearance of an argument.

‘When a jury returns into court without permission, the Judge’'s direction
that they withdraw to their room, is not a sending them out, within the
meaning of the statute, which prohibits the jury to be sent out a third
time.

WeLws, J. presided at the trial of this case. It was assump-
sit on a note given to one Pray, payable to him or bearer.
General issue, with statute of limitations, was pleaded. Tes-
timony was introduced by both parties on the question, wheth-
er the note was given in 1842 or 1843. It was given for the
balance of an account, in which the plaintiff had charged,
among other things, for spirituous liquor, sold at different
times. 'The defendant requested the Judge to instruct the
jury, that those charges for liquor, being included in the note,
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rendered the note wholly void. 'The Judge refused to do so,
but instructed that those charges had no effect on the note.
The jury, by leave of the court, came in, without having
agreed upon a verdict; and stated that they found it difficult
to reconcile the testimony of two of the witnesses. 'The
Judge told them it was a case in which they ought to agree ;
that, as the facts to which the witnesses testified, occurred at
different times, they might exist consistently with each other;
that there was not necessarily any conflict in the testimony ;
and that it was their duty to reconcile the testimony, if they
could. After again retiring to their room, they came into
court, without permission, not having agreed. "The Judge
thereupon urged the importance of their agreeing. The de-
fendant’s counsel objected to the sending out of the jury the
third time. But, as they had come in without permission,
they were directed again to retire. 'Their verdict was for the
plaintiff, and the defendant excepted to the instructions and
doings of the Judge.

Appleton and Kimball, for defendant.

The instructions requested should have been given.

The note given on settlement of the account, which con-
tained charges for spirituous liquors sold without license, was
void.

When a part of a note is illegal, the whole is void. Stat.
1834, chap. 141, $ 1; Rev. Stat. chap. 36, § 17; Deering v.
Chapman, 22 Maine, 488 ; Cobb v. Billings, 23 Maine, 470;
Cro. Eliz. 2 Kent’s Com. 467 ; Bliss v. Negus, 8 Mass. 51 ;
Greenough v. Balch, 7 Greenl. 461; Maybea v. Coulon, 4
Dall. 298 ; 6 N. H. 225.

The burden of proof was upon the plamtiff to show that
Pray was licensed, when he sold the liquors.

The sending out of the jury a third time, was against
law. Rev. Stat. chap. 115, § 67.

The fact that the jury came into court, without the consent
of the Judge, can make no difference, for the statute no where
requires that consent.

They have that right, and the statute seems to recognize it.
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The ancient strictness and severity towards jurors, in com-
pelling them to agree, has long since been done away. It
would not be consistent with the genius of our government or
laxws, to use compulsory means to effect an agreement among
jurors. Com. v. Bowden, 9 Mass. 494.

It was the object of the statute to protect jurors from unne-
cessary severity, as well as to secure the rights of the parties.
1 Wash. 202.

In cases of misdemeanors and civil actions, the right to
discharge a jury rested at common law on the sound discre-
tion of the court. 1. Bouvier’s, L. D. 465, ; 3 Story on Const.
17, § 1; 9 Wheaton, 579. This discretion is now limited
by the statute.

The Judge expressed himself too strongly in saying there
was necessarily no conflict in the testimony. Lawrence v.
MecGregor, 5 Ham. 309.

Goodenow and Eastman, for the plaintiff, were stopped by
the court.

TrnnEY, J. orally. — It is not necessary to inquire whether
a note given in part for liquor sold in violation of law, would
be void. For there was no proof that the liquors were ille-
gally sold. Pray may have had licence to sell them. The
burden was on the defendant to prove the sale illegal.

Did the Judge, in his observations, intrude upon the pro-
vince of the jury? ‘The Judge may and must. decide in
matters of law, but not in matters of fact. He may arrange
the evidence, and comment upon it, even though the arrange-
ment and comment may have the appearance of an argument.
Here he did no more than to decide the law, and comment
upon the evidence.

It is entirely suitable that the Judge should impress the jury
with the propriety of coming to an agreement. .

The second return of the jury into court was unauthorized.
Under such circumstances, a direction for them to retire was
not a sending out within the meaning of the statute.

Elzceptions overruled.
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Nason versus McCuLLocH.

In a suit upon a witnessed note, an account barred by the statute of limita-
tions, but of about the same date with the note, and larger in its amount,
was filed in set-off. Held, that, as o set-off, the law would not sustain it,
nor allow so much of it to be proved as to balance the note. Neither will
the law appropriate the account to the payment of the note, nor presume,
after any lapse of time, that the plaintiff had so appropriated it.

AssumpsIiT on a witnessed note, given in 1829. 'The plain-
tiff and defendant formerly were joint-owners, with another
person, of the ship Watchman. The defendant filed, in set-
off, an account, the items of which were dated soon after the
note was given. The balance due to the defendant on the
account, purported to be greater than the amount of the note.
The defendant had requested a settlement many years ago,
but none had been made.

In a difficulty on another subject, in 1844 or 1845, the
plaintiff adverted to his holding this note. The defendant
answered, ‘“you know that note was paid years ago, and that
you owe me a balance of 150 to 200 dollars.” To that
remark the plaintiff made no reply. The defendant intro-
duced proof concerning the set-off account, and also to show
other money transactions, relative to the vessel, tending to
prove that the balance of their dealings was in his favor.

The defendant contended that, though his account might
be barred, yet he had a right to prove it, so far as to defeat
the note ; that the statute merely impaired the remedy, but
did not discharge the debt.

The Judge ruled that, if the account was barred by the
Statute of Limitations, it could not be allowed in set-off.
The defendant contended that, as the plaintiff had in his
hands the defendant’s money for 19 years without paying it
over, the law would presume he had appropriated it on the
note. The Judge ruled that, if the plaintiff had defendant’s
money, “of which there did not appear to be any proof,” the
law would not appropriate it to the payment of the note.

The trial was before WeLLs, J. The verdict was for the
plaintiff, and the defendant excepted.
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Bourne, for defendant.

1. Defendant has the right to file and prove in set-off.

The statute merely bars the remedy, but not the debt. Hig-
gins v. Scott, 2 B. & A. 413 ; Spears v. Hartly, 3 Esp. Rep.
81; Thayer v. Mann, 19 Pick. 535; Eastman v. Foster, 8
Mass. 24 ; Chitty on Contracts, 806.

When there are cross demands which acerued nearly at the
same time, and the plaintiff has kept alive his demand by con-
tinual process, he cannot avail himself of the statute, to de-
feat the defendant’s set-off. Ord v. Ruspini, 2 Esp. Rep.
569 ; Starkie’s Ev. 900.

The English statute of set-off is the same as ours.

By our statute, chap. 146, sect. 26, all the provisions of the
chapter shall apply to an account in set-off. What is the pro-
vision referred to? That no action shall be maintained, to re-
cover. Does not the section refer to a recovery of a balance
beyond the defendant’s claim. If defendant is deprived of
the benefit of a set-off, by discontinuance, &ec. ; what bene-
Jit, but a judgment for his balance ? Why secure to him, the
privilege of bringing a new suit, to have his claim offset, by
other party ; and thus be defeated and pay costs.

‘What could our statute have required of the defendant with-
in six years? 'The law provides that in a suit by us, he might
file his note i set-off. If he had $100 of defendant’s money,
and a note against him of the same amount, what was defend-
ant bound to do?

The policy of the law did not require a suit by defendant,
and the incurring of costs to Lo purpose.

As defendant could not have got the money out of plaintiff’s
hands within six years, will the law permit plaintiff, after that
time has expired, to turn round and tell us that he shall not
apply it to the note ?

If demands are filed in set-off to a suit by indorsee, against
the maker, on a note overdue, he may avail himself in set-off,
though not proved as payment. Sargent v. Southgate, 5
Pick. 312; Braynard v. Fisher, 6 ib. 355; Peabody v. Pe-



160 YORK, 1850.

Nason ». McCulloch.

ters, 5 4b. 1; Shirley v. Todd, 9 Greenl. 84; Barry v. Nor-
ton, 2 Fairf. 352,

He cannot recover a balance. His claim is proved as a pay-
ment, and therefore is not affected by the statute. Suppose
Nason had indorsed the note, and the suit was now by the
indorsee ?

2. The defendant had a lien on the money in his own
hands, to pay his claim against the plaintiff. Plaintiff’s note
is only evidence of money had and received by the defendant.

If the defendant had such lien, his demand, to the extent of
his lien, is never outlawed. Spears v. Hartly, 3 Esp. Rep. 81.

A lien is never outlawed.

3. Nason had the right to appropriate money in his own
hands, to the payment of his debt, and not having paid it over
for nineteen years, the law must presume that he so appropri-
ated it. :

In Sargent v. Southguate, before referred to, the court say,
“Indeed it is substantial payment to show that the plaintiff
was indebted to an equal amount, and probably nine times
out of ten, the items of an account filed were intended be-
tween the parties to go in discharge of the note. It is quite
common for those who have given negotiable securities, to
make advances to their creditors on the faith and expectation
of an allowance and adjustment, although not in direct form
of payment of their notes.”” Was not the plaintiff’s note
actually paid within six years? Was the payment wiped out
by the lapse of that time?

Six years afford a presumption that the defendant has lost
his evidence of payment. -

Payment may be presumed from the course of dealing
between the parties. Starkie’s Ev. 1091.

4. 'The law appropriates money without the agreement of
parties. 'The great subject of inquiry has been, “ how shall
it be appropriated, when the parties have not done it?”

Partridge v. Dartmouth College, 5 N. H. 288. Pay-
ment to a third person to discharge a lien shall be a payment
to the plaintiff. Chitty on Bills, 370, note d.; Portland
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Bank v. Brown, 22 Maine, 298; Field v. Howland, 6
Cranch, 8; McKenzie v. Nevins, 22 Maine, 135; Hilion
v. Burleigh, 2 N. H. 195; Starrett v. Barber, 20 Maine,
457 ; Peters v. Anderson, 5 Taunton, 597.

The mere fact of the payment of money by A to B, is pre-
sumptive evidence of the payment of an antecedent debt.
Starkie’s Evidence, 1090 ; Peake’s Cases, 30.

The Judge said, “It did not appear that the plaintiff had
any money in his hands belonging to the defendant.” But
there is no evidence that at this time there were any other
owners of this vessel to whom the money could belong, ex-
cept the plaintiff and defendant. No one else appears, or
undertakes to complain that the business is not settled.

J. Shepley, for the plaintiff.

Wews, J. orally. — The defendant contends that, though
his account was barred by the statute, he had the right to
prove it, so far as to balance and defeat the note. But such
a distinction would operate a repeal of the statute. 'The
instruction given to the jury was right, and this is decisive of
the whole case.

It is however said the law will appropriate the account to
the payment of the note. But they were independent claims;
having no connection with each other. 'T'o make such an ap-
propriation would be making agreements for the parties. The
law does not do it, neither does it presume, after any length
of time, that the plaintiff had made such an appropriation.
As to the Judge’s remark that there did not appear to be any
proof of defendant’s money in the hands of the plaintiff, it is
to be noted that the parties were jointly interested in the ship.
In all dealings on that subject, the balance is to be found,
before one can be considered as having the other’s money.
But if not so, such a fund is but an independent matter, of
which the law makes no appropriation.

Ezceptions overruled.

VoL. XxxXI. 21



CANESR

IN THE

SUPREME JUDICIAL COURT,

FOR THE

COUNTY OF CUMBERLAND,

1850.

|

KeNDRICK versus SMITH.

For the keeping of property attached by an officer, no person is bound to
render his services without present pay.

A contract for such service, whether it were an express or an implied one,
made with a deputy sheriff, is a personal one; the sheriff is not liable
upon it,

Though the service of such keeper was taxed by the deputy on the writ,
and included in the judgment, and though the execution had been collected
by the sheriff, the keeper can maintain therefor no action against the sher-
iff, after the latter has paid the taxed costs to the attorney, upon his claim
of lien for fees and disbursements.

An omission by the deputy to pay for the services of the keeper, is not
such an omission as gives a remedy, under the statute, against the sheriff.

AsSSUMPSIT.

The defendant was sheriff. of this county. One Morse was
his deputy. Upon a writ, Reed v. Kimball & al., Morse at-
tached a large cotton factory, with the materials for making
cloth, &c. Among others, he employed the plaintiff as a
keeper, and taxed upon the writ $76 for the plaintiff’s
services, which sum was allowed and included in the judg-
ment.
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Morse died, and the defendant collected the execution recov-
ered in that suit, amounting to $3161,72. The attorney of
the plaintiff in that suit claimed a lien for his fees and dis-
bursements, on all the costs taxed on the writ, and they were
paid to him by the defendant, on the settlement of the exe-
cution.

The plaintiff proved that, previous to this suit, he made a
demand upon the defendant for his said services, to which the
defendant replied, that he had paid over the same, as above
stated, to the attorney of the original plaintiffs.

Barrows, for the plaintiff.

1. The sheriff is liable for all neglects and misdoings of
his deputy in matters pertaining to his office. Revised Stat-
utes, chap. 104, sect. 1; Tyler v. Ulmer, 12 Mass. 163 ; In-
gersoll v. Sawyer, 2 Pick. 276 ; Gardner v. Homer, 6 Mass.
325, 375 ; Warner v. White, 4 Shepl. 53.

2. The expense of keeping goods attached, is a lien on the
goods ; and the sheriff may rightfully pay the keeper, even
where the debtor agreed to discharge the keeper’s fees.
Twombly & al. v. Hunnewell, 2 Greenl. 221 ; Tyler v. Ul-
mer, 12 Mass. 163.

3. The case finds that the sheriff, in this instance, assumed
the custody of the property, pgrsonally, on the death of his
deputy, and of course subject to the same liabilities for ex-
pense of keeping. Ingersoll v. Sawyer, 2 Pick. 276.

4. The action should be maintained on the ground of pub-
lic policy, for the keeper’s services are for the benefit of the
sheriff, and his bondsmen, as well as of the creditor, and his
pay should be secure.

5. The fees of the plaintiff were taxed for him individually
by name, in the same manner as aids of the officer, in erimi-
nal cases, have their fees taxed. The money, when realized
from the sale of the property upon which the lien existed, be-
longed to plaintiff, and the act of defendant in paying it over
to any other person, after notice, is unjustifiable, and the de-
fendant is liable for the amount, as money had and received
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to the plaintiff 's use. Tyler v. Ulmer, 12 Mass. 163 ; Hutch-
ins v. Glilman, 9 N. H. 359.

6. It is no answer to this, that the attorney of the creditors
claimed his lien upon the judgment, for that lien extended
only to the amount of his personal fees and disbursements in
the suit, and it was the defendant’s duty, knowing how this
sum should be appropriated, to have satisfied the plaintiff’s
claim out of the same moneys collected on the execution, the
plaintiff having in effect claimed his lien also. The attorney’s
lien did not extend to the keeper’s fees. Thompson v. Brown,
17 Pick. 464 ; Stone v. Hyde, 22 Maine, 318 ; Bailey v.
Butterfield, 4 Maine, 112,

7. As to this plaintiff; the sheriff and his deputy were one.
Such is their legal identity, that the promise of the deputy
was the promise of the sheriff. 'The latter may be viewed as
the principal, and the former as his agent.

8. Our claim is upon the liability of the defendant himself.
That liability was perfected by his own act. He took the
property, subject to all its liens and burdens. This raised an
implied promise by him to pay the plaintiff.

Fox and G. F. Shepley, for the defendant.

Texxey, J.— This is an action of assumpsit against the
defendant, as sheriff of this county, to recover compensation
for the plaintiff’s services, in aiding in the safe keeping of
certain property, attached by the defendant’s deputy, who has
since died. The deputy made return of the attachment upon
the writ, with the taxation of costs for the service, and for the
expense in securing the property, including the charge made
by the plaintiff, which was also embraced in the judgment,
afterwards rendered. 'The execution, issued upon that judg-
ment, was put into the hands of the defendant, who collected
the full amount, with his own fees, in two certain drafts, one
of which was in favor of the attorney who commenced and
prosecuted the criginal suit, for the full amount of the costs
taxed and other charges. This draft was delivered to the at-
torney, who receipted for the same on the execution, and the
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other, which was for the debt and interest thereon, was pass-
ed to the creditors.

It does not appear that any express promise was made by
the defendant, sufficient for the maintenance of the action. If
he is liable at all, it must be on account of the relation exist-
ing between him and his deputy; his having received and
collected the full amount of the execution ; or upon the ground,
that the plaintiff had a lien upon the judgment, as it is con-
tended he had, for the payment of his claim.

“The sheriff shall be answerable for the misconduct, and
all neglects of his deputies, while in office.” R. S. chap. 104,
sect. 10. This liability has been repeatedly held to extend
only to the violation of official duty ; and bonds, which sherifls
have usually taken of their deputies, have been restricted in
their operation to security against the like delinquency, and
have not been regarded as sufficient to sustain their promises.
Toby v. Leonard, 15 Mass. 200 ; Bailey v. Butterfield, 14
Maine, 112.

The parties to a suit, or judgment and execution, who have
been injured by a deputy sheriff, by reason of any of his omis-
sions to do what his duty as an officer required him to per-
form, and strangers who have suffered by his official acts, have
a remedy against the sheriff, commensurate with the injury
received. DBut the deputy may be obliged for various reasons
to make use of agencies, auxiliary to the full discharge of his
duties, as a minister of the law, and for the services performed
by those, employed by him, he is entitled to reasonable com-
pensation, which is a just charge eventually, against the pro-
perty attached and the debtor, if judgment is obtained for the
creditor, and constitutes a part of the costs i the judgment.
It often becomes necessary, that goods attached on mesne
process should be removed, and that expense should be in-
curred afterwards in their safe custody. 'The persons em-
ployed for this purpose by the officer, who made the attach-
ment, may be numerous, their services more or less important,
some being entitled to a very small sum and others to a much
larger, as compensation for their respective services, each as
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they severally agree with the officer, or as the aid afforded
may properly require. The individuals, who have thus
assisted him in his duties, have done it under a personal con-
tract, which renders the officer liable; but it cannot be con-
tended, that each would have a claim against the sheriff, who
appointed and commissioned the officer. Such a course
would be attended with great delay and perplexity, for which
there is no reasonable cause; for neither the agents em-
ployed by the officer are obliged to render these aids with-
out present payment, nor is the officer himself required to
enter upon the performance of his official labors, in precepts
in civil proceedings, without an advance of his legal fees.
The acts and omissions of the deputy, for which the sheriff
is made liable, are tortious in their character, and therefore
cannot properly be anticipated in all cases; hence the import-
ance of a provision for the mdemnity of those who may
suffer thereby, such as the statute has provided. The deputy
obtains the aid, which has been referred to, that neither he
nor his principal should be liable for any claim for misconduct
or negligence, and it could not have been intended by the
authors of the statute, that the sheriff should be liable on the
one hand for the omission of official duty in his servant, and
for the means used by the latter to secure him for this liability
on the other. It is quite obvious, that the omission of the
deputy sheriff to compensate one, whom he employs to take
charge of property attached by him,is not an omission con-
templated by the statute.

The sheriff having assumed the custody of the property
personally, after the death of his deputy, is holden for its safe
keeping afterwards, to those who are interested therein, either
as owners or attaching creditors, without having recourse to
the sureties on the deputy’s bond for any loss by his own neg-
lects; but he is not thereby substituted, as it is contended, for
the plaintiff, in the place of the deputy, and liable for his per-
sonal contracts ; these contracts may be enforced according to
their original import, between the parties thereto, or their rep-
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resentatives ; but a stranger to such agreements, cannot be
brought in as a new party, and made liable thereby.

The plaintiff has no lien upon the judgment, for the claim
in suit. 'The creditor or owner of a judgment and execution
is entitled to the full amount of the debt and costs, subject
only to the lien of an attorney, for his fees and disbursements ;
this lien can be enforced against the debtors, notwithstanding
the creditor has undertaken to discharge it, by the receipt of
the full amount of the judgment. The officer who collects
an execution is liable, upon demand, for the entire sum. Be-
yond the attorney’s lien, he is not permitted to withhold from
the creditor any portion, for the payment to others, of their
charges, for services rendered in the securing of property at-
tached, although making a part of the costs, for which judg-
ment was recovered. It was not the design of the statute to
extend its protection by a lien so far.

The defendant having paid the full amount of the execution
and discharged the only lien thereon, must be held exonerated,
and, according to the agreement of the parties, a

Nonsuit must be entered.

5I

DwiNEL versus PoTTLE.

‘Where a party relies upon his own book and suppletory oath, as evidence
of the performance of services or the sale of articles, it is indispensable, in
order to a recovery, that he should testify that the services were performed
or the articles delivered.

Excrerions from the District Court.

Assumpsit for barrels sold. 'The plaintiff introduced his
book of accounts, took the suppletory oath, and testified that
he made the charge for the barrels at the date of the book-
charge. He further testified, (against the objection of the de-
fendant,) that the barrels were not paid for. On cross-exami-
nation, he testified that he did not deliver the barrels, but was
absent from home when they were taken.
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The defendant then objected to this testimony going to the
jury, but it was admitted. The verdict was for the plaintiff.

Bennett, for the defendant.

1. The plaintiff was wrongfully permitted to testify that pay-
ment had not been made. That was a collateral or subsequent
matter, and no part of the transaction, concerning which the
book entry was made.

2. There was no evidence of a delivery. Such evidence is
indispensable, when the book and oath of the party are re-
lied on.

S. Fessenden, for the plaintiff.

The testimony that the barrels were not paid for, was at
most but a useless statement. It did no harm.

There is no dispute that defendant had the barrels.

"The case then turns upon the question of payment, and we
have proved there was none. Besides, it was the defendant’s
business to prove payment, not ours to disprove it.

Howarp, J.— Where a person has charged another, upon
his books of account, with goods, or with labor and services,
which may be the proper subjects of such charge, he is ad-
mitted in our courts, as a competent witness to support his
clamm for the account by his suppletory oath, generally, when
better evidence, from the nature of the subject, is not attain-
able. But in order to render his books admissible as evidence,
when the entries are made by himself, and supported by his
oath, only, he must swear that he made them at, or about the
time they purport to have been made ; that they are his origi-
nal entries of the transaction ; and that the articles and ser-
vices were respectively delivered, and performed, as there
charged. Cogswell v. Dolliver, 2 Mass. 217; Prince v,
Smith, 4 Mass. 455 ; Fazon v. Hollis, 13 Mass. 427; Dunn
v. Whitney, 10 Maine, 12; Mitchell v. Belknap, 23 Maine,
477; Leighton v. Manson, 14 Maine, 213; 1 Greenl. Ev.
§ 118, and notes ; Pothier on Obl., part 4, ch. 1, art. 2, $ 4;
1 Smith’s Leading Cases, 142; Fastman v. Moulton, 3
N. H. 157.
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To prove his claim, the plaintiff relied solely upon the evi-
dence furnished by his book, and his suppletory oath. He
did not, however, swear to a delivery of the articles charged
by him, and did not, therefore, present a case in which his
book was competent evidence to be submitted to a jury.

The evceptions are sustained and a new trial granted.

PoRrTER’S ADMINISTRATOR versus PORTER.

A mere recognition or acknowledgment, by a bankrupt, of a debt which
has been discharged in bankruptcy, creates no legal liability to pay the
debt.

Such a liability can arise only upon an express promise to pay the debt.

A promise, by a bankrupt, to give a new note for such a debt, is not
such an express promise as will sustain an action upon the original debt.

AssonpsrT, upon a note of hand dated in 1839.

The defendant relied upon a discharge in bankruptcy, ob-
tained in the district of New Orleans in October, 1842, upon
his petition filed in May of the same year, and on which he
was decreed a bankrupt prior to Sept. 1842.

The plaintiff proved that, in Sept. 1842, his attorney called
upon the defendant and requested payment or security for
the note, and told him his instructions were to arrest, unless
such payment or security was made; that afterwards the
defendant was told, if he would give a new note, it would
be received ; that the defendant declared his utter inability
to pay the note, but agreed to give for it a new note payable
on demand, including principal and interest; and that the
witness wrote a new note for the purpose, but the defendant
did not sign it.

The case was submxtted to the court for nonsuit or default.

Foz, for the plaintiff.

The testimony shows a new promise, sufficient in law to
sustain the suit. A promise to give a new note is, by our
law, a promise to pay, as the new note would be payment.
The promise was made after the decree, but before the dis-

YoL. XXXI 22
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charge, in bankruptcy. 1t was therefore binding. Chitty on
Con. 47, 180.
Fessenden & Deblois, for the defendant.

Werrs, J.— The defendant presented his petition to be
declared a bankrupt, May 20, 1842, and obtained his certifi-
cate, October 10, of the same year. Being called upon by the
attorney of the plaintiff in September, 1842, to pay or secure
the debt from which he was subsequently discharged, he
¢ declared his utter inability to pay the note, but agreed to
give a new one, including principal and interest for the old
one, new note to be on demand.”

What the defendant said would very clearly be deemed a
recognition of the debt, sufficient to take a case out of the
statute of limitations, before the passage of the Revised Stat-
utes. But the mere recognition or acknowledgment, by a
bankrupt, of a debt, which has been discharged by bankruptey,
does not create a legal obligation upon him to pay the debt.
Such obligation can only arise upon an express promise to
pay it.

The statute of limitations barely suspends the remedy, but
the bankrupt law discharges the debt. Yet the moral obliga-
tion resting upon every one to pay his debts, is considered a
sufficient consideration to support an express promise by the
bankrupt. And in such case the declaration may be upon
the original contract. 1 Chitty on Plead. 40.

But the promise must be taken as it is made, and a promise
to do one thing cannot be converted into a promise to do
another.

The substance of the defendant’s promise is, that he would
pay the debt by giving a new note, he was unable to pay the
money, but he would give a new note for the principal and
interest. He did not agree to pay the money on the old
note, and he cannot be held to do what he did not agree
to do.

His promise was verbal, to make at a future time an
agreement in writing, containing a promise to pay the old
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debt. He did not intend to be holden to pay the debt by
what he then said, but by an ulterior act to be performed at
a subsequent time, by the giving a new note. And until that
event took place his new liability would not be fixed.
Whether he would be in any better condition legally by
giving a new note, than in promising to pay the old, was a
matter for his own consideration. He was at liberty to make
the proposition in such manner as suited his own pur-
poses, and he might have expected more indulgence, by
giving a new note, if it should be accepted, than in making
a verbal promise to pay the old one. Since, as the testimony
discloses, he was threatened with an arrest unless he would
pay or secure the debt.

If the defendant had said, I will not promise to pay the
old note, for T am unable to do it, but T will give a new note,
would that language imply a naked promise to pay the old
note? How much does that which he did use differ from
this?

The defendant’s language cannot be limited, by a proper
construction of it, to a mere verbal promise to pay the debt,
but should be coupled with the mode of the proposed pay-
ment, as expressed and intended by him.

If any action would lie against the defendant upon a prom-
ise to pay the debt, in a manner different from that provided
in the original contract, it would be necessary to declare
specially on such promise. Penn v. Bennet, 4 Camp. 205.
As where the debt was payable in money, and there should
be a new promise to pay in specific articles.  The declaration
in this action could only be supported by a promise to pay in
money ; that proved is not of such character. Although by
our law the receiving a negotiable note is a presumption of
payment of the debt for which it is received, yet a promise,
by a bankrupt, to give a note for a debt from which he has
been discharged, is not a promise to pay such debt in money.
~ Any commodity may be received ir. satisfaction of a prece-
dent debt, but a promise to deliver it for that purpose is not
a promise to pay in money. Whatever mode of payment is
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adopted, when effectual, it cancels the debt, but the modes of

doing it may be various. And it is a well established rule of

pleading, that the allegations and proofs must correspond.
Plaintiff nonsudt.

James Derrine, in Equity, versus TiE York axp CUMBER-
LAND Ram, Roap Company.

Upon a bill in equity, praying for an injunction and for relief, an Act of
the Legislature ought not to be adjudged unconstitutional, on a mere pre-
liminary hearing for the injunction, and before an examination into the gen-
eral merits of the bill,

Thus, upon such a bill, calling for an immediate injunction against a rail
road corporation, to stay their operations, under their charter, upon the plain-
tiff ’s land, upon the allegation that the powers, granted by the charter, were
in violation of the constitution, it was Held, that, until the general merits of
the bill should be examined, the injunction must be denied.

Biu for an injunction and for relief.

The bill, in substance, alleges that the plaintiff is owner and
occupant of improved and valuable lands, upon which he re-
sides ; that defendants were incorporated with power to con-
struct a rail road, and to purchase or to take, hold and use lands
necessary for said purpose ; provided, that when lands should
be taken without purchase or contract, the company should pay
damages, to be ascertained and determined by the county com-
missioners, in the same manner and under the same conditions
and limitations as are by law provided in the case of damages
by the laying out of highways, and that the lands so taken by
the corporation, shall be held as lands taken and appropriated
for public highways; ¢hat, by said charter, the defendants were
invested with all the powers, privileges and immunities, and
made subject to all the duties and liabilities, provided respect~
ing rail roads, in chapter 81 of the Revised Statutes, not incon-
sistent with the express provisions of their charter.

The plaintiff ’s bill further alleges ¢kat, acting under said
charter, the defendants have caused a portion of the route of
said rail road to be located upon and over said lands of the
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plaintiff, and have commenced using the same, and have cut
down his fences and trees, and dug up and defaced his grounds,
and are still committing great waste, and threatening to con-
tinue so to do, to his great annoyance, and to the prevention of
his future improvement of the lands, and to the ruin of the
same, in the character in which they have long been enjoyed
by him ; that there has been no agreement between the plain-
tiff and defendants, as to the price, to be paid for said appropri-
ation of the plaintiff’s lands; that the damages thereby cre-
ated have never been ascertained and determined by the
county commissioners, or in any other way, nor have the de-
fendants paid or offered to pay any thing for the same; and
that said injurious acts have been done without any purchase
from or consent of the plaintiff, and without any pretence of
right, except under said charter.

The plaintifi’s bill further alleges that, whatever may be
the purport of the defendants’ charter, it cannot have confer-
red upon them the right to do the injurious acts aforesaid,
because it makes no adequate and certain provision for the pay-
ment of damage or compensation for the lands taken as afore-
said, and is therefore unconstitutional and void; tha! the
aforesaid doings of the defendants are wholly of their own
wrong, and contrary to equity and good conscience, for which
there is no adequate remedy at law. Wherefore the plaintiff
prays that the defendants may be enjoined from further appro-
priation of, or operation upon, the said lands of the plaintiff,
and for further relief.

For the purpose of a hearing at the present term, so far as
relates to the injunction prayed for, the defendants admit the
facts stated in the bill to be true.

W. P. Fessenden, for plaintiff.

John A. Poor, for defendants.

For the plaintiff, it was contended, that the defendants’ pro-
ceedings, (unless justified by their charter,) are acts of waste,
even under the strictest definitions of the ancient law ; and
that, a fortiori, they are such within the mitigated doctrines
of modern times; also that they are, to the plaintiff, a nuis-
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ance from which he is entitled to be exempted ; and that, for
such waste and such nuisance, the appropriate and only ade-
‘ quate remedy is at equity.

The counsel then contended, that the defendants’ acts are
not justified by their charter, because it is merely an unconsti-
tutional and void enactment, inasmuch as it does not provide a
¢ just compensation” for the private property which it author-
izes to be taken for public uses.

These positions were enforced with much strength of argu-
ment, and a voluminous citation of authorities.

By the defendant’s counsel, the provisions of the charter
were vindicated with much force, and by a learned reference
to adjudged cases.

The court having postponed a decision upon the general merits, and left
the case, for the present, in an unfinished state, the arguments and- citations,
as they apply chiefly to the points hereafter to be decided, are postponed till
the decision upon those points shall be made.

WeLLs, J. — The plaintiff, by his bill in equity, charges

the defendants with having committed waste upon his lands,
and the doing of certain acts upon the same, which are denom-
inated in the bill a nuisance to him. He also prays for an in-
Junction to restrain the defendants from doing any further acts
upon his premises, by virtue of their charter. The injunction
is asked for at the present time without a hearing upon the
general merits of the bill, and the defendants, without making
an answer to the bill, admit for the purposes of the hearing, in
telation to the injunction, that the facts stated in the bill are
true. .
It is contended by the plaintiff' that if the act incorporating
the defendants, allows them to take and use his land, before
compensation is made to him, that then the act is so far uncon-
stitutional and void.

It is quite manifest that the act, by a fair construction of its
language, does authorise the taking and using of the land, be-
fore compensation is made, and in case the parties cannot
agree upon the damages, they are to be determined by the
county commissioners, in the same manner and under the same



CUMBERLAND, 1850. 175

Deering v, York and Cumberland Rail Road Ci

conditions and limitations, as are by law provided in the case
of damages by the laying out of highways. The statute,
chap. 81, sect. 6, when real estate is taken by a rail road cor-
poration, directs the commissioners, upon the request of the
owner of such real estate, to require the rail road corporation
to give security to the satisfaction of the commissioners, for
the payment of damages and costs, which may be awarded by
jury or otherwise, and it further provides that the authority of
the corporation to enter upon or use such real estate, except
for making surveys, shall be suspended until the security is
given. And the charter of the defendants confers upon them
all the rights, and subjects them to all the liabilities, provided
in chap. 81, before mentioned, not inconsistent with the pro-
visions of the charter. Any party aggrieved by the doings
of the commissioners, in estimating darnages, may have a jury
to determine the matter of his complaint, agreeably- to chap.
25, sect. 8.

By the charter and the provisions of the statute, the defend-
ants may continue to use the real estate taken, by giving the
required security.

By the constitution of this State, it is provided, art. 1, sect.
21, that “ private property shall not be taken for public uses,
without just compensation ; nor unless the public exigencies
require it.”

The constitution does not prescribe that the compensation
shall be made before the property is talen, nor when it shall
be made.

In times of war and civil commotions, the government
may need the property of its citizens for public uses, when
the exigency is so pressing, that there is neither opportunity
nor means for making compensation at the time when it is
taken.

Lands are required for highways, turnpikes, canals and fer-
ries, and the acts authorizing them to be taken have uniformly,
so far as they have come to our notice, provided for compen-
sation subsequently to be made.

But it is conceded, that in cases where the owner of the
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land has a claim upon a town or county for his damages, that
there is then such a degree of certainty as will ensure the
eventual payment, and that it would not be in violation of
the constitution to allow the property to be taken where a
public corporation would be liable for the compensation subse-
quently to be made.

But even in’ those cases, the compensation would not be
absolutely certain, for governments are subject to revolutions,
and they may fail of making payment. As all future earthly
events are doubtful, if the payment provided, though not
absolutely certain, may still be constitutional, can any thing
more be required than a reasonable certainty of it?

The law does not prescribe the kind of security with
which the commissioners may be satisfied. They may re-
quire a deposit of public stocks and securities of a town,
city, State or of the United States. But they may require
security of a less satisfactory clkaracter, and it may entirely
fail and the owner be subject to great injury, though not to
the ultimate loss of his land.

This is strictly a constitutional question of great magni-
tude, not only affecting the plaintiff but having an important
bearing upon the interests of others. Before the injunction
can be granted, we must decide the act incorporating the de-
fendants to be unconstitutional and void. And this decision
we are called upon to make, upon a mere interlocutory pro-
ceeding, without sufficient opportunity for examination and
deliberation.

In the case of Moor v. Veazie, the plaintiff asked for an
injunction on the ground, that the charter under which he
acted was constitutional, and it was presumed to be so, so far
as to authorize a temporary injunction. There the charter
was claimed to be valid, here invalid. 'There we could grant
what was asked, assuming the act to be in accordance with
the constitution, here we cannot do it, without deciding the
act to be in opposition to the constitution.

As we assumed in that case the constitutionality of the
legislative act, so we must in this, so far as relates to the
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application for an injunction at the present time. The same
rule, which authorized it to be granted in that case, requires
in this, that it should be refused. We base our conclusion
upon the rule, that an act of the Legislature onght not to be de-
cided to be unconstitutional upon a preliminary hearing of this
nature, before an examination of the general merits of the bill.
We therefore decline at present from expressing any epinion
in relation to the validity of the defendants’ charter. We
have stated enough to show what the question is, and that it
is one requiring very great consideration, and the most careful
and attentive investigation. It must take the ordinary course
of judicial proceedings, and will be decided, if the nature of
the case requires it, upon the final disposition of the plaintiff’s
bill. The injunction is denied.

Crocker versus PiErcE § al.

If one, by deed of warranty, grant land to which he then had no title, and
afterwards acquires a title, it enures, eo instanti, to the benefit of such gran-
tee, or the one, if any, to whom the latter, prior to such acquisition of the
title, may have conveyed it, with like covenants of warranty.

Such a conveyance, in its effect, has priority to one, made to another person
after the title vested in the grantor.

These effects are wrought by the covenants of warranty, on the principle of
estoppel.  They do not result from an attachment and levy,

A creditor acquires no title by an attachment and connected levy of land, of
which, at the time of the attachment, the debtor had no title, but of which
he had given a warranty deed, to a third person, though he, the debtor, after
the attachment and before the levy, obtained the title; said warranty deed
having been recorded prior to the levy, though not prior to the attach-
ment.

The title thus acquired by the debtor, will enure to the usc of his grantee, by
force of the warranty.

An attachment of land upon mesne process can secure to the creditor, only
the property which the debtor had in it at the time of the attachment. No
subsequently acquired title of the debtor can be held by it.

Assumpsir.
Money had been received by the defendants for timber cut,

{stumpage, ) on a township of wild land.
VoL. xxxI 23
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The plaintiff’ claims title to % of the township, and brings
this suit to recover that proportion of the stumpage money.

The only question related to the title, it being agreed that
the plaintiff is to recover, if the title be in him.

The material facts are substantially as follows:—

The Commonwealth of Massachusetts, owning the town-
ship, gave their bond, in 1832, to convey it to the defendants
upon payment of certain notes given therefor. 'The bond was
recorded in 1833. The notes having been paid, the deed was
given to the defendants, August 16, 1836, and recorded August
18, 1836. DPrior to that conveyance, the defendants, by war-
ranty deeds, had granted five-sixteenths of the land to several
persons, from whom the same came by regular lines of con-
veyances to William Smyth,

[The Reporter infers, but has not the means of making
it certain, that all the deeds in these lines of conveyances
were deeds of general warranty. |

The immediate grantors of Smyth, were Levi Cram, by a
deed of one-fourth of the tract, dated May 4, 1835, and re-
corded the same day ; Alfred Johnson and Ralph C. Johnson,
by separate deeds, each of one thirty-second part, dated Septem-
ber 4, 1835, and recorded the same day.

These three last mentioned deeds contained covenants of
general warranty.

Smyth conveyed to the plaintiff by warranty deed, dated
September 5, 1835, and recorded October 11, 1839.

On May 14, 1836, all said Smyth’s right, title and interest
to any real estate in the county, (in which said township lay, )
was attached on a writ in favor of Homes & Homer. In that
suit, judgment was recovered December 8, 1841, and the exe-
cution, issued thereon, was levied December 18, 1841, upon
the above named five-sixteenths of the township.

Homes & Homer conveyed their interest in said five-six-
teenths to the defendants, April 4, 1844, by deed, recorded
April 17, 1844.

s
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Shepley and Dana, for the plaintiff.

When the defendants gave their deed of warranty, they
had no seizin in fact or in law. They had nothing but a
personal right under the bond.  Shaw v. Wise, 1 Fairf. 113;
Pro. v. McFarland, 12 Mass. 325. Their deed therefore
conveyed nothing.

At the time of Homes & Homer’s attachment, Smyth had
only a personal interest. He was, perhaps, the equitable
owner, (though not the legal assignee,) of the right under the
contract. (Stat. 1829, c. 431.)

They elected to consider it as an estate in the land, and so
attached it. As Smyth had nothing in the land, they held
nothing by their attachment.

But even if the attachment held his personal right, Homes
& Homer lost the benefit of it by levying upon the land, in-
stead of proceeding under the statute, fo sell the right; the
deed from Smyth to plaintiff having in the mean time been
recorded. Aiken v. Medex, 1 Shepl. 157; R. S.c. 94; Act
of 1847, chap. 21. '

And if the levy was properly made, inasmuch as the attach-
ment was made before Smyth’s grantors had any title what-
ever to the land, or had conveyed any, defendants must claim
that, when they acquired the fee in the land, it did not follow
the line of their covenants of warranty, but enured to perfect
the title of Homes & Homer.

But title enures only by virtue of covenants, which create
estoppel. 1t is well settled that a deed of release or quitclaim
does not contain such covenants, and no subsequently acquir-
ed title enures thereby. Nothing but covenants of warranty
will suffice. McCrackin v. Wright, 14 Johns. 193 ; Jack-
son v. Hubble, 1 Cowen, 616 ; Jackson v. Bradford, 4 Wend.
622 ; Jackson v. Waldron, 13 Wend. 189; Comstock v.
Smith, 13 Pick. 116; Allen v. Sayward, 5 Greenl. 227 ;
Bazter v. Bradbury, 20 Maine, 260.

An execution creditor does not stand as well in this regard
as a simple releasee. For the creditor’s right is altogether
adverse. And the debtor himself, giving no deed, and making
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no covenants whatever, is not estopped from setting up a sub-
sequently acquired title, against one claiming by virtue of a
levy. Pike v. Galvin, 29 Maine, 183.

When the defendants obtained the title, eo instants it enur-
ed, by virtue of their covenants of warranty, to their grantees
and those holding under them. Middlebury College v. Che-
ney, 1 Vermont, 336 ; Somes v. Skinner, 3 Pick. 52, and cases
cited ; Lawry v. Williams, 1 Shepl. 281; Jackson v. Mur-
ray, 12 Johns. 201 ; Stevens v. Stevens, 13 Johns. 316.

But if Homes & Homer acquired a perfectly valid title by
their levy, which would have been good in their hands, yet
these defendants are utterly and forever estopped by their
covenants, from ever, under any circumstances, setting up a
subsequently acquired title, against those claiming in good faith
by virtue of these covenants.

W. P. Fessenden, for the defendants.

Where a grantee claims title under a deed, he is estopped to
deny the title of his grantor. This would extend, necessarily,
to the first grantor in the line of his deeds. Greenl. Ev. 1,
note to sect. 23, and last clause of sect. 24.

This estoppel operates not only in Smyth, but binds his
grantees and all who claim under the same title. Greenl. Ev.
above cited ; Hamilin v. Bank of Cumberland, 19 Maine, 66,
vide, which says, in such a case, ¢ the grantee and all claiming
under him are estopped to deny the seizin of the grantor.”
White v. Patten, 24 Pick. 324, and cases therein cited ; par-
ticularly Fairbanks v. Williamson, 7 Greenl. 96, which is
cited as law, on that point.

It is seen, then, that Crocker, claiming under a deed from
Smyth, dated September 5, 1835, is estopped to deny that
Smyth was then seized.

As against him, Smyth then had, and continued to have, an
attachable interest. If he could convey, that which he could
convey might be attached. It was attached, May 14, 1836,
and a levy subsequently made.

That levy takes effect from the attachment, and operates, as
if the land had been conveyed at the time of attachment.
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Bryant v. Fuller, 19 Maine, 383 ; Nason v. Grant, 21 Maine,
160 ; Fairbanks v. Williamson, 7 Greenl. 96.

That case may be questionable to a certain extent : — viz.
how far an estoppel is created by a mere quitclaim. If there
were a warranty, as in this case, there could be no question.

The levy operates as a statute conveyance, and passes the
covenants, contained in the deeds making the title. White v.
Whitney, 3 Metc. 81.

The levy, when made, must be on the interest of the deht-
or at the time of the attachment ; and no change in the title,
between the attachment and the levy, can affect the levy.
Foster v. Mellen, 10 Mass. 421 ; Brown v. Bailey, 1 Metc.
255.

As to actual possession at the time of the attachment, it is
not material.

Pierce’s deed conveyed both title and possession against
him. 1t came to Smyth, and he was in possession, and while
claiming under the deed, could not deny that he had seizin;
and Crocker is bound by it. A deed, acknowledged and re-
corded, gives possession.

This case then finds that Smyth had possession.

And that possession, for all purposes of attachment and levy,
continued after the deed to Crocker, until the same was re-
corded.

What could Smyth set up against this statute conveyance
by levy ? Nothing anterior to it. He is estopped. He might,
perhaps, set up a subsequent conveyance from one who had a
better title. Doe v. Payne, 1 Ad. & Ellis, 538.

Even this he could not set up against a warranty deed. He
might against a quitclaim or a levy; for there are no cove-
nants. And his grantees, being privies in estate, can go no
further than he could.

This case is, by agreement, to be dzcided by the title ; and,
for the foregoing reasons, that title is in the defendants.

Shepley and Dana, in reply.

If it be incompetent for us, (as is contended on the other
side,) to deny Smyth’s title prior to his deed to us, yet there
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is no principle which can preclude us from proving, that he
subsequently acquired one. It is under such a subsequently
acquired title, enuring by way of estoppel, that our claim is
supported.

Tensey, J. —1It is a well settled principle, that if one hav-
ing no title to lands, make a deed of the same with covenants
of warranty, and he afterwards acquires a title, it will enure
to the benefit of his grantee; or the one, to whom the latter
may have conveyed, with like covenants, although the first
grantee may have conveyed to a stranger, after the convey-
ance to his grantor by the original owner. 'This effect upon
the title results from the covenants of warranty in the deeds
by way of estoppel. ¢ No right passeth by release, but the
right, which the releasor hath at the time of the release made.
For if there be father and son, and the father be disseised,
and the son (living the father) releaseth by his deed to the
disseisor, all the right, which he hath or may have in the
same tenements, without claim of warranty, &c. and after the
father dieth, &ec. the son may lawfully enter upon the pos-
session of the disseisor.” Litt. § 446. And upon the text
of Littleton, Lord Coke remarks, ¢ the warranty may rebut
and bar him and his heirs of a future right, which was not in
him at that time. Co. Litt. 265, (a.) and (b.)

By the application of these principles, the conveyance from
the Commonwealth of Massachusetts to the defendants would
make perfect the title of- Smyth by virtue of their deeds to
those to whom they conveyed, and the deeds through and
under which he claimed, if he had made no conveyance ;
and by the deed from Smyth to the plaintiff, the title would
enure to the latter, unless some other claim interposed itself to
prevent it.

But it is contended for the defendants, that before the deed
from Smyth to the plaintiff could take effect against Homes
& Homer, by its registry, their attachment was made, and that
the levy, before its expiration, gave to the creditors the same
title, which would have enured to them, by the doctrine of
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estoppel, if they had held under a desd with covenants of
warranty recorded at the time of the original attachment, and
that the right of Homes & Homer passed to the defendants.

The purpose of an attachment upon mesne process is
simply to secure to the creditor the property which the debtor
has at the time it is made, so that it may be seised and levied
upon in satisfaction of the debt, after judgment and execution
may be obtained. The title to the property remains unchang-
ed by the attachment.

An attachment can operate only upon the right of the debt-
or existing at the time it is made. No interest subsequently
acquired by the debtor can in any manner be affected by the
return thereof, when none was in him at the time. If the levy
of an execution would not be effectual to pass any title to the
creditor at the time of the return of the attachment upon the
original writ, the latter could have no effect. FEaton v. Whit-
ing, 3 Pick. 484 ; Smith v. Peoples’ Bank, 24 Maine, 185;
Stat. of 1821, ch. 60, $ 1; R. S. ch. 114, § 29 and 30.

We have been directed to no case, and it is believed that
none can be found, where a title has been held to enure to a
creditor from an attachment upon a writ by way of estoppel,
as from a deed with covenants of warranty, where there is
no title of the debtor, upon which the attachment can ope-
rate. Upon the principle contended for, it would be in the
power of a creditor, by a return of an attachment upon mesne
process, to secure to himself any interest in real estate, which
his debtor might obtain subsequently thereto, if the interest
should be attachable.

At the time, that Homes & Homer caused the return to be
made upon the original writ, Smyth, the debtor, had no title
whatever in the land, nor had he seizin or possession. If he
had made no conveyance, till the title passed from the
Commonwealth of Massachusetts to the defendants, the attach-
ment would be entirely without effect against him, but the
title of the Commonwealth would enure to his benefit alone.
The levy of an execution at the same time, would be a nul-
lity, and the return of full satisfaction thereon, would not pre-
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vent the issue of a new execution upon scire faucias. When
the levy was made upon the execution obtained upon the
judgment recovered, the title had passed from the Common-
wealth of Massachusetts to the defendants, and the same en-
ured to Smyth, and instantly to the plaintiff.

The title of the land from which the timber was taken, be-
ing in the plaintiff, by the agreement of the parties, he is
entitled to recover the value of the property so taken.

Note. — Howarp J. had been of counsel in the case, and therefore took no
part in the decision.

MaxweLL versus MAXWELL.

Where lands are held in common, one of the co-tenants may, by action of
trespass, recover against another, treble damages for strip and waste commit-
ted by him, during the pendency of a petition for partition, even though the
defendant himself be the petitioner.

In such an action, if the whole of an averment might be stricken out, and
vet leave sufficient allegations upon which to support an action, such aver-
ment need not be proved.

In such a suit, the declaration need not name the other co-tenants. It is
in suits against strangers to the common property, that the names are re-
quired to be stated, if known.

Exceprions from the District Court.

Trespass, under the statute, by one tenant in common, of
land against his co-tenant, for committing waste.

The declaration charges, that the land was owned by these
parties, and other persons as tenants in common ; that, while
a petition for partition of the land was pending, in which this
defendant was petitioner, he cut down and destroyed one
thousand spruce and maple trees standing on said land, and
carried away and converted to his own use, the wood, and the
branches thereof, viz. fifty cords of wood and twenty-five
loads of branches, of the value, &c., and committed other strip
and waste thereon, contrary to R. S. chap. 129, sect. 7; where-
by the defendant became liable to pay three times the amount
of the damage done to said land, which, by the eighth section
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of said statute, the plaintiff is entitled to recover, to be appro-
priated, one-half to himself, and the other half to the other
co-tenants, (except the defendant,) in proportion to their re-
spective interests in the land.

It appeared in evidence, for the plaintiff, thaf, at the June
term, 1847, the defendant filed in the District Court a petition
for partition ; that notice was then ordered thereon; that, at
the October term, 1847, commissioners were appointed to
make the partition; fhat their report was presented at the
March term, 1848, when the same was recommitted ; ¢hatf, at
the June term, 1848, they made a further report, re-affirming
their former one, and that said report was accepted.

It further appeared in evidence for the plaintiff that, in
December, 1847, certain men, under direction of the defend-
ant, went upon the land, and there cut a quantity of wood,
amounting to 24 cords, besides the limbs, and removed a por-
tion of it. Upon this evidence, the Judge, for the purpose of
more readily presenting the case to the Supreme Judicial
Court, ordered a nonsuit.

M. M. Butler, for the plaintiff.

A. M. True, for the defendant.

The proof does not sustain the allegation. The action
claims to be founded upon R. 8. chap. 129, sect. 7, which
provides, that if any co-tenant of undivided lands shall, during
the pendency of a petition for partition, cut down, destroy, or
carry away, &c., or commit any strip or waste, he shall for-
feit, &c. From the connection of the words, it is apparent
that the acts of cutting, carrying away, &c., must be such acts
as would constitute strip and waste. The declaration charges
that the defendant cut down and destroyed trees standing and
growing, and carried off the wood and branches thereof, and
converted the same to his own use, and ofher strip and waste
did then and there commit. 'This implies that the acts de-
scribed were acts of strip and waste.

The plaintiff then must prove that those acts constituted

VoL, xxx1. 24
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strip and waste, or that there was some other act of strip and
waste committed.

But the described cutting, destroying and carrying away,
cannot appear to the court to be necessarily strip and waste.
In this country, such acts are often judicious and useful,
and even necessary for clearing up the land and increasing its
value.

The petition for partition was filed June 15, 1847. The
declaration charges the injurious acts to have been done from
the first of that June till March, 1848. They may have been
committed then, before the petition was pending.

This action is trespass quare clausum. It is inappropriate
and unauthorized. One co-tenant cannot break and enter.
The legal possession is in him. Each one is in possession for
all. R. 8. chap. 129, sect. 4; 1 Chitty’s Plead. 165, 164 ;
Martyn v. Knowllys, 8 T. R. 145 ; Com. Dig. Estate, K. 8.

The action should be debt for the forfeiture.

The names of the other co-tenants are not mentioned in the
declaration. Yet they were known to the plaintiff, because
given in the petition for partition, which had been served upon
him. 'That they should have been inserted will appear from
comparing the 8th, 17th, and subsequent sections of the stat-
ute.

A suit so highly penal ought to allege the acts to have been
done wilfully, at least, wrongfully.

The defendant, at the time of the alleged trespass and waste,
was a disseizor of his co-tenants, and consequently not liable
to any action of waste under the statute, and did not intend nor
commit wilfully any acts of waste. Hubbard v. Hubbard, 15
Maine, 198; Prescott v. Nevers, 4 Mason, 326, 332 ; 2 Black.
Com. 194, n. 9; Cowp. 217 ; Brackett v. Norcross, 1 Greenl.
90 ; Proprietors Kennebec Purchase v. Laboree & als. 2
Greenl. 282.

WeLLs, J. — This case comes before us by exceptions from
the District Court. Upon the evidence introduced by the
plaintiff, the Judge of that court ordered a nonsuit.
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The defendant contends that the nonsuit was properly
ordered, because the evidence does not support the declaration.
"The declaration alleges that the defendant cut down and carried
away spruce and maple trees, and the number of them, and
the quantity of wood made from them. The proof is, that
the defendant procured to be cut twenty-four cords of wood,
and removed a portion of it, but there was no proof of the
kind of wood, which was cut.

Must the plaintiff fail of recovering unless he can prove
the kind of wood cut?

In declarations upon contracts, they must be proved as laid.
Bristow v. Wright, Dougl. 665; Robbins v. Otis, 1 Pick.
368. But both in cases of contracts and torts, if the whole of
an averment may be stricken out, without destroying the plain~
tiff ’s right of action, it is not necessary to prove it. 1 Chitty
on Plead. 307 and 372 ; Gwinnet v. Phillips, 3 T. R. 643 ;
Peppin v. Solomons, 5 T. R. 496 ; Williamson v. Altison,
2 East, 446.

In an action of trover for a note, where an unnecessarily
particular description of it is given in the declaration, an
entire failure of any proof, as to such needless averments,
will not defeat the action. FHwell v. Gillis, 14 Maine, 72.

By statute, chap. 129, § 7, the defendant is made liable to
‘the plaintiff for cutting down or cerrying away -any trees,
timber, wood or underwood, standing or lying on the lands
held in common, while a petition is pending for a partition of
the premises. 'The statute does not require a description of
the kind of trees, and that averment might be stricken out of
the declaration without impairing the plaintiff’s right to re-
cover. So also the allegation of the trees need not be retain-
ed, for the plaintiff would be entitled to recover upon the
other averment of ‘fifty cords of wood,” &c. The proof
therefore does support that part of the declaration, which is
necessary to be proved. ;

The objection as to the form of action cannot prevail.
Pending the petition for partition, the acts of the defendant
were made by statute an unlawful interference with the soil
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and frechold of the plaintiff, and by the ninth section of the
same statute such acts are denominated a trespass. If the
defendant had a right at common law to cut down and carry
away trees or wood-from the land held in common, without
being a trespasser, that right was suspended by the statute
during the pendency of the petition for partition. And the
form of action is to be adapted to the nature of the injury,
which in this case related to the realty, and was produced by
acts illegal and directly injurious. Trespass quare clausum
appears to be the most appropriate action. Maddox v. God-
dard, 15 Maine, 218. 'The statute of 1821, § 2 and 3, pro-
vided an action of trespass for such injury, which relating to
real estate, must be understood to mean {respass quare claus-
um. Hubbard v. Hubbard, 15 Maine, 198.

It is said that the trespasses are not proved to have been
committed during the pendency of the petition, but by the .
facts exhibited, they were so committed while the petition
was pending.

By § 8, of statute c. 129, the damages may be recovered
by any one of th? co-tenants, without naming any one but
the plaintiff, when the action is founded on § 7, against one
of the tenants in common. The seventeenth section relates
to actions brought by tenmants in common, co-parceners or
joint-tenants, against strangers to the common property, an(f
does not affect the present action.

The parties have agreed, that if this court shall be of opin-
ion that the nonsuit should be taken off, and that the action
can be maintained upon the evidence in the case, that the
court may assess the damages and enter final judgment.

The nonsuit is accordingly taken off and judgment is to be
rendered for the plaintiff; the defendant to be heard in dam-
ages.
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FowrLer & al. v. Rosinson.

In a suit brought under the provision of R. S. chap. 76, sect. 18, 19 and 20,
by a creditor of the corporation against a stockholder, the defendant cannot
protect himself by proof that he has paid to the corporation, the whole
amount to which the statute made him liable, (being one hundred per cent.
upon his stock,) towards aiding in the payment of the corporation debts.

A corporation, being indebted to the amount of seventy-five per cent. of its
capital stock, passed a vote that each stockholder should pay to the treas-
urer, that proportion, in order to create a fund for discharging the debts.
The plaintiff and the defendant were both stockholders. Though many of
the stockholders failed to make such payment, yet the defendant paid to
the treasurer one hundred per cent. But, as the vote contained no stipula-
tion that a stockholder, on making the payment as voted, should be released
from the claims of creditors, it was Held, that the plaintiff, being a creditor
of the corporation, though he concurred in the vote, was not barred thereby
from recovering against the defendant.

Assumpsit, brought by the plaintiffs, creditors of a corpo-
ration, against a stockholder, under the provisions of R. S.
chap. 76, sect. 18, 19 and 20.

The case was submitted upon facts agreed.

The plaintiffs had recovered judgment against the corpora-
tion for $7351,57. Upon the execution, the officer had re-
turned, that he had “made search for corporate property and
estate, and had been unable to find any, and that he had noti-
fied the defendant,” &c.

The plaintiffs and the defendants were stockholders, at the
time the debt accrued to the plaintiffs.

At the meeting of the corporation, the defendant and one
of the plaintiffs being present and concurring, it was voted
that the company was indebted to the amount of seventy-five
per cent. of its capital stock, and that each stockholder should
pay that amount to the treasurer to create a fund for discharg-
ing the debts, and that he should receive a certificate thereof.
The defendant, before the commencement of this suit, paid
to the treasurer one hundred per cent. upon his stock, as and
for a discharge of his liability, that being the full amount
to which he is made liable by said statute, and said payment
was known, at the time, to the plaintiffs.
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The plaintiffs also paid seventy-five per cent. upon their
stock, according to said vote.

Certificates for said payments were duly given to the plain-
tiffs and to the defendant for their said several payments.
Some of the other stockholders made payments according to
said vote, but many failed to do so.

The case was submitted for nonsuit or default, according
to the legal rights of the parties.

W. P. Fessenden, for the defendant.

1. The plaintiffs are bound by the vote of the company,
having been present and concurring therein. Slee v. Bloom,
19 Johns. 456, 476; same case, 5 Johns. Ch. Rep. 382;
S. P. (same point,) 4 Metc. 176; S. P., Stetson v. Kemp, 13
Mass. 282.

The vparticipation by the plaintiffs in the vote, must be
deemed a discharge by them; otherwise much injustice
would follow.

It was in reliance upon that vote, as a discharge, that the
defendant paid his money.

2. 'The officer’s return that he had notified the defendant,
is not sufficient evidence of the notice. 'To give it that effect
would protect an officer for wrongfully intermeddling with
a stockholder’s private property.

Shepley and Dana, for the plaintiffs.

Werws, J. — The plaintiffs, having established their case in
conformity to the provisions of the statute, are entitled to re-
cover.

The defence set up cannot prevail. For if the plaintiffs
are bound by the vote passed at the meeting of the stock-
holders on the eleventh of August, 1848, one of the plaintiffs
having been present at the meeting and assenting to them,
they could not be precluded from pursuing the remedy afford-
ed by law for the recovery of their debt, unless they had
debarred themselves by a stipulation in the votes to that
effect.

The object of the votes was to create a fund for the pay-
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ment of the company debts. Each stockholder was to pay a
sum, in proportion to the amount of his stock, to the treasurer
of the company for the payment of the existing debts. 'That
proportion was seventy-five per cent. If all the stockholders,
as the votes contemplated, had complied with them, a fund
sufficient to pay all the debts would have been created, and
the plaintiffs would have received satisfaction with the other
creditors. The plaintiffs did comply with the requirements
of the votes by paying their proportion, and the defendant
paid a sum equal to the whole amowat of his stock, being
twenty-five per cent. more than he was under obligation by
the votes to pay. But the statement of facts shows, that
although several thousand dollars were paid by different stock-
holders, pursuant to the resolutions and votes, yet there is a
large number of stockholders, who have not paid any thing
more than the amount of their stock.

The record of the proceedings of the meeting before men-
tioned does not contain any stipulation in the resolutions or
votes, that a stockholder, who should pay his proportion of
the debts to the treasurer, should be released from the claims
of the creditors of the company. Without doubt each one
expected to be released, because it was contemplated that all
would pay their proportion voluntarily.

The plaintiffs were willing to unite with the stockholders
in paying all the debts of the company, and have contributed
their proportion. The votes require nothing more of them,
they do not contain any stipulation, that their claims upon a
stockholder shall be relinquished by his paying his proportion
to the treasurer, nor are they susceptible of any such construc-
tion. The mode adopted for the payment of the debts has
not proved effectual.

In Slee v. Bloom, 5 Johns. Chan. R. 382, the resolution of
the trustees of the company provided, upon payment of the
assessments in arrear, ‘“that there should be no further de-
mands made by prosecution against any subscriber upon his
subscription, nor any proceedings be had against any subscriber
other than by way of forfeiture of his said stock, in case of
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his non-payment of any further calls.” The plaintiff being
present and assenting to the resolution, was considered bound
by it, and precluded from prosecuting any subscriber, who had
complied with the resolution. He could not do so without
acting in violation of it. But in the present case, the lan-
guage of the votes does not prohibit the plaintiffs from making
their claim upon the defendant.

According to the agreement of the parties, a default must
be entered.

[

HuwmprreYs versus Swerr & al.

Creditors of a certificated bankrupt are not precluded from maintaining a
suit against him, upon a demand, which was proveable in bankruptey, if
they succeed in impeaching the discharge, for some fraud or wilful conceal-
ment, by the bankrupt, of his property or right of property.

If a creditor, whose claim was proved by him, and was allowed in bank-
ruptey, would avail himself of any such fraud or wilful concealment, or of
any unlawful preference of creditors by the bankrupt, he can do it only by
objecting, in the court of bankruptey, to the granting of a discharge to the
bankrupt.

A creditor, after the granting of such a discharge, is precluded by the bank-
rupt law from maintaining a suit against the bankrupt, upon any claim,
which such creditor had proved, and which had been allowed to him in the
court of bankruptey.

Assvmpsit, for money paid. Green, one of the defendants,
was defaulted. Swett, the other defendant, filed a brief state-
ment of discharge in bankruptcy. The plaintiff, to impeach
the discharge, filed specifications of fraud and wilful conceal-
ment by the bankrupt, of his property and rights of property,
and of unlawful preference of creditors.

On the trial, before Howarp, J. it appeared that, before the
discharge was granted, the plaintiff had proved his claim, and
that it had been allowed to him, in the court of bankruptcy.

A nonsuit was ordered, subject to the opinion of the full
court.

G. F'. Shepley, for the plaintiff.
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The discharge of a bankrupt may be impeached for any
fraud or wilful concealment of his property, contrary to the
provisions of the bankrupt act, upon notice specifying such
fraud or concealment. This may be done at any time subse-
quent to the granting of the discharge, as well as before. Vide
Bankrupt Act, § 2 and 4; Chandler’s Bankrupt Act, pp. 15,
22, 24.

S. Fessenden and Barrows, for the defendant Swett.

Tenney, J.  The defendant Swett, filed his petition in
bankruptey on Jan. 28, 1843, and obtained his discharge and
certificate on June 20, 1848. The plaintiff, as indorser of
the defendants, paid the sum of $217,47 before the petition
in bankruptcy was filed, and he proved his claim against their
estate in bankruptcy, and received a dividend thereon of
$84,81. This suit is assumpsit upon the original cause of
action. Green, one of the defendants, was defaulted, and
Swett, the other defendant, pleads his discharge and certificate
as a defence. The plaintiff attempts to avoid the discharge
and certificate, by impeaching them on the ground of fraud,
unlawful preference, and concealment of property, contrary
to the provisions of the bankrupt act, having given in writing
notice thereof, specifying such fraud, preference and conceal-
ment.

By the bankrupt act of the United States, approved August
19, 1841, in section 4, bankrupts, having complied with the
provisions of the act, shall be entitled to a full discharge from
all their debts, and a certificate shall be granted accordingly.
Such discharge and certificate are not to be granted, until after
notice to all ereditors, who have proved their debts, and other
persons in interest, to appear at a particular time and place,
to show cause, why such discharge and certificate shall not
be granted ; at which time and place any such creditor, or
other persons in interest, may appear and contest the right
of the bankrupt thereto. And if any such bankrupt shall
be guilty of any fraud or wilful concealment of his property,
or rights of property, or shall have preferred any of his

Vor. xxx1. 25
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creditors, contrary to the provisions of this act, he shall not
be entitled to any such discharge, or certificate. Where such
discharge and certificate are duly granted, they shall in all
cowts of justice be deemed a full and complete discharge of all
debts, contracts or other engagements of such bankrupt,
which are proveable under this act, and shall be and may be
pleaded as a full and complete bar to all suits, brought in any
court of judicature, whatever, and the same shall be conclu-
sive evidence of itself in favor of such bankrupt, unless the
same shall be impeached for some fraud or wilful concealment
by him of his property or rights of property as aforesaid,
contrary to the provisions of this act.

In the 5th section of the same act, it is provided, that no
person coming in, and proving his debt or other claim, shall
be allowed to maintain any suit at law or in equity therefor,
but shall be deemed thereby to have waived all right of action
and suit against such bankrupt.

The decree of discharge, after the notice required, and
the subsequent proceedings, made those, who had claims
against the bankrupt, proveable under the act, parties to those
proceedings, and to the decree. Like all judgments, it is
final upon the parties thereto, unless one who would other-
wise be affected thereby, can bring himself within any ex-
ception to the general effect of the decree, provided by the
act. One of these exceptions is, when the discharge and
certificate shall be impeached for fraud or wilful concealment
of the property or rights of property of the bankrupt. No
one, who was a creditor, having a claim provable under the
act, at the time of filing the petition by the bankrupt, was
precluded from showing such fraud or wilful concealment,
as would defeat the bankrupt’s petition for discharge, or
would vacate it, if obtained, so far as he would be prejudiced
by it. If the creditor was one, who came in, and his claim
was allowed against the estate of the bankrupt, he was en-
titled to object to the discharge for all legitimate causes,
embracing fraud and wilful concealment; and the fullest
opportunity was afforded by the law, for him to do it. But
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if he omitted to make objection, or having made it without
success, he was debarred from instituting and maintaining a
suit upon his debt or other claim, which had been so allowed.
It is expressly provided that the allowance of his claim, is a
waiver of all right of action and suit against such bankrupt.
This disability, however, to show fraud or wilful concealment
does not extend beyond those, who have had an allowance
of their claims. 'The act gives to others the right to institute
suits upon their demands, and the discharge and certificate,
is no defence, if impeached for those causes.

To permit creditors, who had an allowance of their claims
against the bankrupt, to institute suits thereon, as they origin-
ally existed, and to impeach the discharge and certificate,
would in effect secure to them an appeal from the decrees of
the bankrupt court, to any court of a State, having jurisdic-
tion of the parties and the original cause of action, where the
debtor had not become a bankrupt. This is not consistent
with the letter or the spirit of the bankrupt law, and such
a construction of its provisions cannot be admitted.

The plaintiff in this case, having proved his claim in
bankruptey, had the opportunity of objecting to the discharge
of the bankrupt, for the causes on which he now relies for
the impeachment of the discharge. If he did not avail him-
self of his rights under the bankrupt act, he is not entitled in
consequence, to a privilege, which the law does not afford
him. If he did object to the discharge, he had a hearing
before a court of competent jurisdiction; and the decree of
discharge is as to him in the nature of a judgment, and he is
concluded by that decree.

Other points were raised, and discussed at the argument,
but their consideration is not essential to a final decision of
the case. Nonsuit confirmed.
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CovLtman versus HaLr.

If a child, having no father or mother, the guardian is entitled. to the cus-
tody, as against a relative, to whom its father, a few days before his death,
and in view of that event, had made a verbal gift of the child, ¢ to take care
of, have and keep, as his own child.” The mother-in-law, however compe-
tent, is not entitled to the custody, as against the guardian.

Rerrevin of a child, named Ellen Hall.

Howarb, J. directed a nonsuit upon the following agreed facts.

Ellen’s mother was sister-in-law to the plaintiff. "They had
been members of the same family till her marriage with Mr.
Hall. Mr. Hall resided in Camden, and a few days before his
death, and in view of that event, gave to the plaintiff the
“charge and care of Ellen to take care of, have and keep as
his, the plaintiff ’s, own child ;”” her mother having previously
died.

Soon afterwards the plaintiff removed Ellen from Camden
to his residence in Portland, with the assent of her step-
mother, whose wish it still is, that the plaintiff should keep the
child. He is a man of sufficient property to support and edu-
cate her. He kept her with care and faithfulness from March,
1848, to February 6th, 1849. On the last named day, the
defendant was, by the Judge of Probate, appointed guardian
to the child, and finding her in the street, as she was return-
ing from the school-house to the plaintiff’s, he took her into
his sleigh, and removed her to his own home in Westbrook.
The guardianship appointment and the removal of the child
to Westbrook, were without the consent or knowledge of the
plaintiff. No notice of any application for the appointment
of a guardian was published.

If, on these facts, the action is maintainable, the nonsuit is
to be taken off by consent.

Sweat, for plaintiff.

1. The defendant was not legally appointed as guardian.

The plaintiff had no knowledge of his application to be
appointed, and no public notice of it was given.

2. The R. 8. chap. 142, sect. 8, on which the plaintiff’ re-
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lies, will not defeat this action. It is not enough for the de-
fendant, that he is guardian. He must also show that, under
all the circumstances of the case, he is entitled, as guardian,
to the custody of the child. It was in accordance with this
view, that the statute of 1821, chap. 66, sect. 3, was changed
by the revised code. It was under that statute, that the case
of Bridges v. Bridges, 13 Maine, 408, was decided.

Williams, for the defendant.

SuerLey, C. J. orally. — The statute of 1821 provided
that, in a case like this, the defendant should have judgment.
The mere fact that the defendant was guardian, was a defence.
Bridges v. Bridges, 13 Maine, 408. The provision of the
Revised Statute is different. Under it the defendant must
show something further than his guardianship. He is to show
himself entitled to the custody of the child, as his ward. Has
this been done? By chap. 110, sect. 5, the custody pertains
to the guardian, only when there is no father or mother com-
petent to transact their own business. In this case, the
child had neither father or mother. The mother-in-law is not
within the statute. There was then no person entitled to the
custody, above the guardian. True, the plaintiff was educat-
ing the child under a gift by the father. But the gift was not
by last will ; it was merely verbal ; it cannot operate against
the statute. Nonsuit confirmed.

FowrLer § al. versus KenneBec anp Porrnanp Rain Roap
Company.

The plaintiffs had contracted to build for the defendants certain sections of
their rail road, at agreed prices. While the work was progressing, the de-
fendants, with a view to som® change in their location, desired a suspension
of the work. Thereupon the contract was modified by the parties. For an
agreed compensation, the work was to cease, till the further order of the de-
fendants, and if the work should not be resumed within two years, the de-
fendants were to pay the plaintiffs $750; if resumed within that time, the
former contract was to apply to a residue part only of the said road sections;
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and upon such resumption, the plaintiffs were, upon notice, to proceed with
the work upon said residue sections, in the manner and at rates of price
originally agreed. In the modified contract, a quantity of stones for the
road, which the plaintiffs had procured, were purchased by the defendants,
upon a stipulation that, if such resumption should take place, the stones
should be re-purchased by the plaintiffs.

The location of the road having been altered, as to some of its sections, the
defendants, within the two years, recommenced operating upon some of its
unchanged parts. They gave no notice to the plaintiffs of their intention,
but employed another company to do the work. Held,that, as the work was
resumed within the two years, the plaintiffs were not entitled to recover the
$750. Held, that the plaintiffs were entitled to do the work, when resumed,
and to recover damages for not being called upon and employed to do it.

COVENANT BROKEN.
The facts are sufficiently stated in the opinion of the
court. 'The case was submitted for nonsuit or default.

Shepley and Dana, for the plaintiffs, urged the following
positions.

1. Where one party to an executory contract puts an end to it
by refusing to fulfil, the other party is entitled to an equiva-
lent in damages for the gains he would have realized from the
performance.  Masterton v. Mayor, &c. of Brooklyn, 7
Hill, 61.

2. By the resumption of the work, the original contract,
which had been merely suspended, was revived.

3. By necessary construction, the defendants were bound to
that contract.

R. Williams, for the defendants.

The contract was not mutual and was not intended to be.
It left, and was intended to leave, the election with the de-
fendants whether again to employ the plaintiffs.

The road, after the plaintiffs retired from the work, was
located upon a different bed. The plaintiffs were not bound
to build it there. It was therefore necessary to employ
others to do it.

Upon the road, as contemplated in the contract, there has
been no resumption of the work by the defendants.

The plaintiffs therefore are entitled to the $750, as stipu-
lated, though not in this action.
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Texvey, J.— On Nov. 29, 1847, the plaintiffs, with one
Cassidy, entered into a contract with the defendants to do
certain work upon sections No. 1to 11 inclusive, of their
rail road, in a specified manner and within-a given time. The
defendants in the same instrument contracted with the plain-
tiffs to pay the consideration agreed upon, for their services.
The work was commenced and continued to be prosecuted
by the plaintiffs according to the agreement, till the defend-
ants having determined to suspend all further work upon the
part of the road embraced in the contract, entered into a fur-
ther agreement on April 29, 1848; by which the original
contract was to be suspended for the present; and that the
work agreed therein to be done was to cease until the further
order of the company ; upon the resumption of the work at
any time within two yéars from the date of the last agree-
ment, by the defendants, the former contract was to apply
only to sections No. 1 to No. 11, inclusive ; Cassidy ceased to
be a party; but the former contract was to remain in force
against the other parties thereto, as it regarded sections Nos.
3 to 11 inclusive ; and if the construction of said road from .
North Yarmouth to Portland was not resumed by the defend-
ants within two years, they were to pay the plaintiffs the sum
of $750, in addition to the sums which had been paid at the
time of the execution of the latter contract. In considera-
tion of the before mentioned agreement to modify the origi-
nal contract, and the sum of $1000, paid to Cassidy, and of
$2250, paid to the plaintiff, and the full payment of the
amount of the stipulated price for their work, which had
been done, the plaintiffs covenanted and agreed with the de-
fendants, that upon the request of the latter at any time with-
in two years, they would resume the vwork, upon the several
sections to be done according to the latter agreement, and
would do and perform all the covenants and agreements in the
contract of Nov. 29, 1847, which they and Cassidy had therein
contracted to do upon the several sections, from No. 3 to No.
11 inclusive, upon the same terms and conditions, for the
same prices and terms of payment, and in the same manner
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in every particular, as is provided for, in said contract, to be
fully completed within two years from the time of stch re-
sumption. And it was further agreed between the parties,
that the plaintiffs should purchase a quantity of stone, lying
upon the line of the road, sold by them to the defendants, at
the time of the suspension of the work, if the work should
be resumed within two years, in the manner provided in the
contract of April 29, 1848, and to allow the defendants the
amount, which they paid therefor, in part payment of the
work.

In Sept. 1849, and within two years from the date of second
contract, the company resumed operations on a part of that
portion of the road embraced in the modified agreement, and
contracted with Nash and others to do the work thereon ; and
gave the plaintiffs no opportunity of performing the work,
which they had contracted to do, although they were ready
and willing to execute the agreement on their part.

The defendants contend, that by the contract of April 29,
1848, they were at liberty to employ others and not the
plaintiffs to do the work, after they had resumed it, without
incurring any liability therefor.

The intention of the parties must be ascertained from their
contract, including the original agreement, and the subse-
quent modification. Tt is believed that their language and
spirit are clear, and free from any ambiguity. The validity
of the original contract is fully recognized in that made after-
wards, excepting so far as it is changed by the latter. 'The
parties do not undertake to cancel it, or to substitute therefor,
entirely another. 'The agreement last made is expressly term-
ed a modification of the one first made, which is referred to
therein, as containing the several obligations of each party.
Such being the character of the contract of April 29, 1848,
that of Nov. 29, 1847, would be binding upon the parties,
so far as their duties remained unchanged by the modifica-
tion.

But the design of the parties is apparent from language
which is still more direct and positive. Cassidy, for a con-
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sideration mentioned was released from the contract, in which
he had been interested as a party; “but the same shall re-
main in force against the other parties thereto, as regards
sections three to eleven inclusive.” The contracting par-
ties to the original agreement are obviously the parties here
referred to excepting Cassidy, and the term cannot be limited
so as to apply to the individuals only, who composed one of
the parties to the contract, unless from other parts of the
instrument, such was manifestly the intention. Upon an
examination of the whole contract, the restrictive construction
contended for by the defendants cannot be admitted. Tt
would not only pervert the plain meaning of the language
quoted, but would not comport with the general purpose,
evidently entertained by both parties.

Upon the resumption of the work, as provided in the con-
tract, of April 29, 1848, the plaintiffs were bound to take the
stone and allow their value in part payment of the work to
be done, after the renewal of the labor. It was for the com-
pany to determine, whether the work should be recommenced
within two years or not; and if it was the resumption by the
defendants, which was to impose this duty upon the plaintiffs,
without any obligation of the other party to employ them
by making the request, to do the work, this provision in
the agreement was absurd, and under the circumstances
disclosed in the contract and the case, hostile to the interest
of both parties.

The contract last entered into assumes that the omission
of the company to resume the work within the period of two
years, would occasion a loss to the plaintiffs of $750, which
loss would be avoided by an opportunity of doing the work.
It is not easy to understand, that the plaintiffs could be in-
duced to surrender without consideration, all claim under the
first contract, to the privilege of finishing the work, if the
defendants should resume it within two years, and should
employ others to their exclusion, and should at the same time
exact the sum agreed upon, in the event, that the suspension
should continue. It is remarkable that the discontinuance

Vor. xxx1 26
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of the farther construction of the road, which the company
might feel compelled to prolong for the period of two years,
should require them to make the payment of this sum, when
upon a resumption, they might employ others instead of the
plaintiffs, who were bound to do the work if requested, they
were under no liability to compensate the plaintiffs for the
loss of the benefit which was expected to accrue to them
from a fulfilment of the agreement. It cannot be believed
that such results were contemplated.

The defendants rely upon the language of the contract,
that upon the request of the company at any time within two
years, the plaintiffs were to resume the work, &c., insisting
that it was only upon such request, which the defendants
were at liberty to make or withhold, the plaintiffs were en-
titled to any of the advantages, which they might otherwise
expect under their agreement.

It was for the company alone to elect, whether they would
proceed with the construction of the road within two years ;
and if so, at what time. 'They had the right to call upon the
plaintiffs to re-enter upon the work at any time during that
period. 'The plaintiffs had no right to move therein without
notice from the other party after the suspension. Before their
liability would be revived, they were entitled to know the
design of the company touching their future labors under the
contract. 'This condition was for the purpose of giving the
information to the plaintiffs, that the work was to be recom-
menced, and of creating a liability in them to perform it;
they could be under none without a request from the com-
pany to that effect. 'T'his request was not intended as a step
to be taken by the defendants, necessary to give the plaintiffs
a right to perform what they had contracted to do, and to
receive upon the performance, the benefits anticipated, but to
perfect their obligation under the contract. 'This right of the
plaintifis’ was fully secured to them in other parts of the
agreement, and cannot be taken away by another clause,
which admits of a construction, which renders the whole
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harmonious, and according with the manifest intention, de-
signed to be carried into effect.

It is again contended by the defendants, that they not hav-
ing resumed the construction of the road in all its parts, as it
was described in the contract after its modification, the plain-
tiffs, were not entitled to perform the work.

In one part of the contract of April 29, 1848, it is agreed,
¢ that in the event the construction of said road from North
Yarmouth to Portland be not resumed,” by the defendants
within two years, they will pay the plaintiffs the sum of $750,
&c. In another part of the instrument, the language is, ¢ that
in the event, the said work shall not be resumed within the
period of two years, the defendants will pay, &c. From this
there can be no doubt, that the parties intended, when the
company recommenced operations upon the road, the privileges
and obligations of each party under the contract and its modi-
fication would be revived,and would be the same as if the sus-
pension had not taken place. The road which the plaintiffs
were to do the work upon, was so described in the instruments,
that it is not suggested, that it could be misunderstood or its
identity be matter of dispute. The work which the plaintiffs
were to do was specified with sufficient precision ; and when
done the company was bound to pay the consideration accord-
ing to the agreement. It was not in their power by any
change in the location or mode of construction of the road,
without the consent of the plaintiffs, to take from them the
benefit of their contract, unless that right was secured to them.
The written agreement contains no such provision; but on
the contrary material changes were provided for, and the force
of the contract was not to be thereby annulled or essentially
impaired.

It is not to be supposed, that the defendants in resuming the
construction of the road, would do so by simultaneous acts
upon every minute portion of it. If the work was renewed
upon a part of the road referred to in the agreement, it cannot
with propriety be denied, that “the construction of said road”
or that “said work was resumed,” without some explanation,

N
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to be found in the contract, that the language was used in a dif-
ferent sense, from its generally received meaning. No such
explanation is found. And when the company are admitted to
have resumed operations on a part of that portion of the road,
embraced in the modified agreement of April 29, 1848,
and to have contracted with Nash and others to do work
thereon, it cannot be doubted, that it was such a resump-
tior, as would come within the meaning of the contract.
‘Whether there were any changes, which were so great that
the road to be made by the plaintiffs, and that on which the
company resumed their operations were not identical, the case
is silent. We cannot assume that it was so. The decision
must be upon the facts agreed, and which are before us. It
does not appear from them, that any change took place after
the modification. It is manifest from the case, that the con-
struction of the road was resumed by the defendants within
two years from the date of the contract of April 29, 1848,
The resumption having taken place by the company within
the period of two years, they are not liable for the sum agreed
upon by the parties as an equivalent for the loss, which was
expected to result to the plaintiffs from an omission to resume
the work within two years. But having broken their covenant
they are liable for the loss, which has accrued to the plaintiffs
in consequence thereof. These damages are to be determined
in tke manner provided for in the agreed statement of facts.
According to the agreement of the parties,
Defendants defaulted.
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BramuaLn § als. versus Beckerr.

If a mere accommodation note, given without consideration, be indorsed by
the payee, before its pay-day, dona fide and for a valuable consideration, in
the usual course of business and trade, to one who has no knowledge of
any facts or circumstances, which would discredit it, the indorsee takes it
freed from the defence that it was originally given without value.

But when the indorsee takes such a note merely as collateral security for a
pre-existing debt, without parting with any right or extending any forbear-
ance, or giving any consideration, he is not to be regarded as the holder for
a valuable consideration.

Such a transaction is not according to commercial negotiations in the usual
course of business and trade.

In a suit by such an indorsee upon such a nots, the defence is open to the
maker, that the note was made without value.

AssumpsiT, by the indorsee upon a negotiable note.

The case was submitted upon a statement of facts. The
note was given without consideration, as an accommodation
note, on the statement of the payee simply, that he wished
to have the note to use. The note was given and dated the
29th of May, 1849, payable in thirty days. On the same
29th of May, the payee, being indebted to the plaintiffs, (on a
demand, which was then already payable and which has not
yet been paid,) indorsed the note to the plaintiffs, as collateral
security for the payment of said demand. Nothing was paid
and no claims given up by the plaintiffs for the note ; nor
was there any agreement for any extension of the old debt,
nor any other consideration for the indorsement, except that
it was made for said collateral security.

M. M. Butler, for the plaintiffs.

The note was received by the plaintiffs in the ordinary
course of business. As against them the want of considera-
tion for the note cannot be inquired into.

The point was not material to the decision of the cases of
Homes v. Smyth, 16 Maine, 177 ; and Norton v. Waite, 20
Maine, 175 ; and the remarks of SuerprLey, C. J. in delivering
the opinion of the court were obiter dicta. Besides, a differ-
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ent state of facts existed in the above named cases, from those
in the case at bar.

Suppose, before a note is payable, a mortgage is made of
property, real or personal, as collateral. There would be a
sufficient consideration. Surely then negotiable paper ought
to be valid. The rule of law ought to be the same, as to all
sorts of security.

But, if such inquiry were admissible, the plaintiffs are
entitled to recover. The note was furnished by the defend-
ant to the payees to be ¢ used” by them for such purposes as
they pleased. It was an accommodation note. The rights
and duties of the several parties to an accommodation note,
are the same as in those denominated business notes. Chand-
ler v. Barlow, 7 Pick. 547 ; Chicopee Bank v. Chapin, 8
Mete. 40; Lincoln v. Stevens, 7 Metc. 29; Thompson v.
Shepard, 12 Mete. 311.

The equities are not with the defendant who put the note
in circulation, to be used. They are with the plaintiffs.

When the indorsers of an accommodation note lend their
names to the drawer, without any limitation or restriction, as
to the manner in which it is to be used, he has the right to
apply it to the payment or security of an antecedent debt, or
to sustain his credit in any way. Granden v. LeRoy, 2
Paige, 209 ; 20 Johns. 288; 4 Cowen, 567; 5 Wend. 66.

Fessenden & Deblots, for the defendant.

The note, being without consideration between maker and
payees, and the payees having received nothing from the in-
dorsee for their indorsement, was without consideration be-
tween plaintiffs and defendant, and therefore payment of it
could not be enforced. 3 Kent’s Com. § 44—81; Bay v.
Coddington, 20 Johns. 637 ; Rosa v. Brotherson, 10 Wend.
86 ; Ontario Bank v. Worthington, 12 Wend. 593 ; Paine v.
Cutler, 13 Wend. 605; Chicopee Bank v. Chapin, 8 Mete.
43 ; Homes & al. v. Smyth, 16 Maine, 177; Norton v. Waite,
20 Maine, 175; Smith v. Babcock, 2 Woodbury & Minot,
246. In Swift v. Tyson, 16 Peters, 1, though the opin-
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ion of Srtory, J. was against us, his reasoning was in our
favor.

Howarp, J. — The question presented by the statement of
facts is, whether a negotiable note, given by the defendant for
the accommodation of the payees, and indorsed by them in
blank to the plaintiffs, before maturity, and without notice of
a defence, as collateral security for a pre-existing debt due from
the indorsers, is open to the equities existing between the orig-
inal parties; or whether the plaintiffs are entitled to protection
as holders for a valuable consideration, within the meaning
and policy of the commercial law.

It is now well settled that the want or failure of considera-
tion will constitute a valid defence to an action on a bill or
note, between the primary parties. So if one become a party
to such instrument, merely for the accommodation of another,
he may insist upon that fact, as a bar to an action thereon by
any party, for whose accommodation the instrument was made.
But if the instrument be negotiated bona fide, for a valuable
consideration, to one who is not apprised of any facts, or cir-
cumstances which would discredit it, the accommodation party
cannot be admitted to such defence.

If an accommodation bill or note be fraudulently negotiated,
and come to the holder fairly, and without a knowledge of the
fraud, and he receive it in satisfaction, or extinguishment,
wholly or partially, of a pre-existing debt, he must be consid-
ered a bona fide holder for a valuable consideration.

These are doctrines of commercial law, upon which the au-
thorities harmonize. But when the bill or note is taken as
collateral security only, for a precedent debt, it is contended
that the creditor cannot be deemed the holder for a valuable
consideration. On this point the anthorities have recently
been supposed to be in conflict, and the law to be unsettled.

No case has been found in their reports, presenting this pre-
cise question, upon which the courts in England have given a
direct opinion. 'There are diverse dicta to be found, from
which we may infer what might be the opinions of individual
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Judges, if a case were presented for decision, involving the
question. As in the cases Collins v. Martin, 1 Bos. and Pul.
650 ; Heywood v. Watson, 4 Bing. 496 ; De la Chawmette,
v. the Bank of England, 9 Barn. & Cres. 209; Smith v.
DeWitt, 6 Dowl. & Ryl. 120 ; Bramah v. Roberts, 1 Bing.
New Cases, 469. ,

In New York, the chancellor, Kent, held in 1821, that,
where the holder of negotiable notes had not received them
in payment of any antecedent and existing debt, nor for cash
or property advanced, debt created, or responsibility incurred
on the strength and credit of the notes, but as security merely
for such debt, he was not a holder for a valuable considera-
tion, so as to give him any equitable right to detain them
from the lawful owner, and that such negotiation was not in
the usual course of business or trade.

Bay v. Coddington, 5 Johns. Ch. 54; Coddingion v.
Bay, same case, 20 Johns. 637, in the Court of Errors, where
the judgment of the chancellor was affirmed, in 1822.

The cases of Wardell v. Howell,, 9 Wend. 170; Rosa v.
Brotherson, 10 Wend. 85; Ontario Bank v. Worthington,
12 Wend. 593; Payne v. Cutler, 13 Wend. 605; Williams
v. Smith, 2 Hill, 301; Bank of Salina v. Babcock & als.,
21 Wend. 499; Bank of Sandusky v. Scoville & als., 24
Wend. 115, and Mohawk Bank v. Corey, 1 Hill, 513, are to
the same effect, and follow the doctrines of Coddington v.
Bay, 3 Kent’s Com. 81.

Afterwards, in 1842, the Supreme Court of the United
States, say, in Swift v. Tyson, 16 Peters, 19, ¢ Assuming it
to be true, (which, however may well admit of some doubt
from the generality of the language,) that the holder of a
negotiable instrument is unaffected with the equities between
the antecedent parties, of which he has no notice, only where
he receives it in the usual course of trade and business for a
valuable consideration, before it becomes due; we are pre-
pared to say, that receiving it in payment of, or as security
for a pre-existing debt, is according to the known usual course
of trade and business.” Thus disagreeing with the courts
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of New York, on the point now presented for our considera-
tion. Though this point was not raised in that case, yet
it was elaborately discussed, by Mr. Justice Story, and the
leading English and American authorities extensively exam-
med, and commented upon. Mr. Justice Catron concurred
in the decision of the court, but dissented from the *intro-
duction, into the opinion of this court, of a doctrine aside
from the case made by the record, or argued by the counsel,
assuming to maintain, that a negotiable note or bill pledged
as collateral security for a previous debt, is taken by the
creditor in the due course of trade; and that he stands on
the footing of him who purchases in the market for money,
and takes the instrument in extinguishment of a previous
debt.”

Subsequently, in 1843, the case of Stalker v. McDonald,
6 Hill, 93, was carried to the Court of Errors, in New York,
apparently to induce that court to overrule its decision in
the case of Coddington v. Bay, and to conform to the opinion
of Mr. Justice Story, in Swift v. Tyson.

Chancellor Walworth, after a learned and elaborate review
of the decisions of the courts in England, and in several of
the United States, (more especially those cited by Mr. Justice
Story, in his opinion referred to,) re-affirmed the doctrines of
Coddington v. Bay, and disapproved of the conflicting doc-
trines advanced in Swift v. Tyson.

The courts of New York are, therefore, committed to the
doctrines of Coddington v. Bay. And the Supreme Court
of the United States do not appear to have maintained
different doctrines, excepting as evinced by their assent to
the opinion of Mr. Justice Story, referred to; and that, in a
case where the point was not raised, and where the decision
turned upon other considerations.

In New Hampshire, the doctrines of Coddington v. Bay,
are recognized and maintained. Jenness v. Bean, 10 N. H.
266 ; Williams v. Little, 11 N. H. 66.

In Massachusetts, it would seem that the same doctrines
are approved.  Chicopee Bank v. Chapin, 8 Metc. 40;

Vor. xxxI1. R7
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Thompson v. Shepherd, 12 Metc. 311; Washington Bank
v. Lewis, 22 Pick. 32.

So in Connecticut, Brush v. Seribner, 11 Conn. 388,
and in Pennsylvania, Petrie v. Clark, 11 Serg. & Rawle,
377; and by the Circuit Court of the United States, first
circuit, Smith v. Babcock, 2 Woodbury & Minot, 288.

In this State, the question now under consideration has
never been directly presented for decision. In Homes v.
Smyth, 16 Maine, 177, and Norton v. Waite, 20 Maine, 175,
the opinions may be considered as favoring the doctrines
advanced in Coddingtorn v. Bay. In Smith v. Hiscock, 14
Maine, 449, the opinion proceeds upon the ground that the
plaintiff, having paid a valuable consideration for the note,
to Bachelder, “a fair holder for value” before it fell due, was
entitled to recover, although it was passed to him, after it
became payable. 'The note was indorsed to Bachelder, by
the payee, with authority to make sale of it to pay a de-
mand which he held, as deputy sheriff, against the payee.
In pursuance of such authority it was sold to the plaintiff
for that purpose, in good faith, and upon a full consideration
paid, in conformity with an agreement made before, and exe-
cuted after the note was payable.

The learned author of Story on Promissory Notes, (§ 195,)
re-asserts the doctrine advanced by him in Swift v. Tyson,
and cites Chitty on Bills, ch. 3, p. 74, (11th edition,) and
Bayley on Bills, ch. 12, p. 500, 501, in support of his posi-
tion. But it is not perceived that they support his doctrine
to the full extent. Mr. Chitty says, “if a bill or note be
indorsed as collateral security, that is an adequate considera-
tion to enable the party to sue thereon, though he advanced
no new credit on the bill or note ;”” and this is unquestionably
correct, when no defence exists upon the merits.

It is believed that, upon a careful examination of the
English and American decisions, including those cited by
these learned authors, it will be found that the doctrines of
chancellors Kent and Walworth, to which reference has been
made, are not impaired, but rather supported by the weight



CUMBERLAND, 1850. 211

Bramhall v. Beckett.

of authorities, although it may be remarked that the editor
of Smith’s Mercantile Law, (American edition, 1847,) in a
note, p. 258, appears to have formed a different conclusion.

Thus stand the authorities, so far as we have examined
them.

We hold, however, upon general principles, as well as upon
authority, that the indorsee of an accommodation bill or note,
who has given no consideration for it, and who does not
claim through a party for value, is not entitled to protection
against the equities of the accommocation maker, accepter, or
indorser ; but in the language of Evrg, C. J. (1 Bos. and Pul.
650,) “he is in privity with the first holder, and will be affect-
ed by every thing which would affect the first holder.”

If he receive a bill or note as collateral security merely, for
a pre-existing debt, without parting with any right, extending
any forbearance, or giving any other consideration, the trans-
action will not constitute a commercial negotiation in the
usual course of business and trade, and he cannot be regarded
as the holder for a valuable consideration.

If this suit were brought by the payees of the note, the
defendant, as accommodation maker, might rely upon the want
of consideration as a valid defence ; and when brought by the
indorsee, who has neither given, nor forborne any thing for,
or on account of it, and who, by legal effect, is prosecuting the
suit for the benefit of the payees, the defence must be alike
effective.

If this note were paid, it would be for the benefit of the
payees; if not collectable, and any loss result therefrom, it
would be their loss. Their indebtment to the plaintiffs was
not affected by the transfer. They obtained no credit there-
by. Neither party assumed any new liabilities, or relinquished
any present rights in the operation. It was not a commercial
negotiation within the meaning, policy, and protection of the
commercial law. Plaintiffs nonsuit,
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Swmita versus Rowk.

Tpon neglect to pay the rent due on alease at will, thirty days notice to
quit, given in writing by the landlord to the tenant, is sufficient to deter-
mine the lease.

Until the end of that time, the tenant’s possession is lawful, and the lease is
not determined.

The thirty days notice in writing, upon which the process of forcible entry
and detainer may be maintained, cannot be given until the tenancy is deter-
mined.

Such notice must be distinet from, and subsequent to, that by which the ten-
ancy is to be determined.

Exceprions from the District Court, Coik, J.

Process of forcible entry and detainer, commenced on the
28th July, 1848.

It was proved that the land belonged to the plaintiff, that
the defendant was occupying it under a parole lease, at a
rent of $60, payable $15, quarter yearly; that rent was paid
up to 20th July, 1847 ; and ket notice in writing to quit was
served on the defendant, June 19, 1848. Upon this evidence
the Judge ordered a nonsuit.

E. H. Davies, for the plaintiff.

The defendant was a tenant at will. R. S.¢. 91, § 30.

His estate was terminated immediately by the notice to
quit. Hlilis v. Page, 1 Pick. 43, 47; Curlv. Lowell, 19
Pick. 25; Gould v. Thompson, 4 Metc. 224, 228, 229; Davis
v. Thompson, 13 Maine, 209.

The forcible entry process may be maintained at the end of
thirty days from the time of such notice. Davis v. Thomp-
son, 13 Maine, 209 ; 2 Metc. 29; 3 Mete. 350.

Foz, for the defendant.

WgzLLs, J. — The respondent was tenant at will to the
complainant. Stat. ¢. 91, § 30. But not having paid the
rent according to the agreement, notice to quit was served on
him on the 19th of June, 1848, and this process was com-
menced on the 28th of July following.
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The nineteenth and twentieth sections of the Stat. c. 95,
are as follows: —

“Section 19. All tenancies at will may be determined by
either party, by three months notice, in writing, for that pur-
pose given to the other party ; and, when the rent, due upon
such lease, is payable at periods of less than three months, the
time of such notice shall be sufficient, if it be equal to the
interval between the days of payment; and, in all cases of
neglect or refusal to pay the rent due on a lease at will, thirty
days notice to quit, given in writing by the landlord to the
tenant, shall be sufficient to determine the lease.

“Section 20. The preceding section shall not be constru-
ed to extend, or be applicable, to the proceedings in cases
of forcible entry and detainer, or the notice required in such
cases.”

The nineteenth section prescribes certain modes of termi-
nating tenancies at will, one when the rent is not paid, by
thirty days notice in writing to quit. When a notice of three
months is given, it must be understocd, that the tenancy does
not expire until the three months have elapsed. So too when
a notice of thirty days is given, that the lease does not ter-
minate, by the mere act of giving the notice, but at the ex-
piration of thirty days. The tenant is lawfully in possession
until the time mentioned in the notice has expired. And
such appears to be the view taken of this statute in Wheeler
v. Wood, 25 Maine, 287. The case of Davis v. Thompson,
13 Maine, 209, was decided before the passage of this statute.

After the termination of the tenancy, the landlord may
enter and take possession without giving any notice of his
intention so to do. And if his entry is resisted, he may treat
the tenant as a disseizor and maintain a writ of entry against
him, or a process of forcible entry and detainer by virtue of
the second section of the statute, c. 128.

But if the landlord claims to have the benefit of the fifth
section of the last mentioned statute, which provides, that
“ whenever a tenant, whose estate in the premises is deter-
mined, shall unlawfully refuse to quit the same, after thirty
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days notice in writing, given by the lessor for that purpose,
he shall be liable to the provisions of this act,” &c. he must
give the notice required by it.

Such unreasonable refusal is made equivalent to a forcible
detainer. But to produce that effect, the tenant must hold
over for the period of thirty days after his estate has termi-
nated. Clapp v. Paine, 18 Maine, 264.

By § 20, c. 95, provision is expressly made, that the notice,
mentioned in § 19 of that chapter, shall stand independently
of the proceedings in cases of forcible entry and detainer, so
that the notice to terminate the tenancy should not be adopt-
ed as the same notice required by the fifth section of c. 128,
The two notices are disconnected from each other. No other
conclusion can be formed without doing violence to the lan-
guage of the statutes, than that where notice has been given
to terminate the tenancy, and the landlord resorts to the fifth
section of c. 128, he must give an additional notice according
to the provisions of that section.

In Wheeler v. Cowan, 25 Maine, 283, there was a lease
for a year, and the tenancy terminated at the end of the year.
The notice in that case was after the termination of the
tenancy.

In the present case, the notice given had no other effect
than to put an end to the tenancy, and none having been
given after its termination, this process which is sought to be
maintained, not for any actual detainer manu forti, but by
virtue of the fifth section of the statute before mentioned,
cannot be sustained, and the exceptions must be overruled.
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Mason versus T'me KenneBrc axp Portranp Ram Roap
CoMPANY.

The charter of the Kennebec and Portland Rail Road Company provides a
remedy, for the land owner, to recover damage for the location and construc-
tion of the track across his land.

The remedy, thus provided, is in exclusion of the remedy at common law.

In the estimate of that damage, is to be included the injury which may be
done to the owner, by the erection of an embankment upon the site of the
road, whereby the communication is destroyed hetween the parts of the land
which lie upon the opposite sides of the track.

An action to recover damage for destroying such communication, either by
taking the strip of the land for the site of the road, ox by the erection there-
on of such an embankment, proceeds, not upon the ground that the land for
the road was illegally taken, but upon the ground that the power, granted
by the charter, had been transcended or abused. It therefore presents no
basis for a decision as to the constitutionality of that power.

Texney, J. — This action is case, in which the plaintiff al-
leges, that he was seized as in his demesne of fee of a certain
farm described, from April 14, 1845, to October, 1848, and
during that time ought to have had a private way from his
house to another part of his farm ; that the defendants in
October, 1848, built a rail road with a deep fill and high em-
bankments, intending unjustly to disturb him, across the entire
width of said farm, and thereby wholly obstructed and de-
prived the plaintiff of his way, up to the day of the date of
the writ, which was May 16, 1849.

The defendants pleaded the general issue with a brief state-
ment, justifying under their charter.

The plaintiffs offered to prove among other things that the
defendants by their rail road, caused a separation of the part of
his farm on which his house was situated from another por-
tion, containing about twenty-four acres, on which is the most
of his wood and timber, and some of his best pasture land ;
that a quantity of wood has been cut thereon, and is there
ready to be hauled to his dwellinghouse and to market ; and
that by reason of the rail road he has been unable to remove
the same, and also a quantity of timber ; that the twenty-four
acres are entirely surrounded by land, owned, cultivated and
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enclosed, belonging to others, excepting on the side bounded
by the rail road ; that the distance over which Joads must be
_carried upon the lands of others, from one portion of his farm
to the other, is increased by means of the rail road from one
hundred and sixty rods to three miles; that the only place,
where a passage from one part of the farm to the other, sepa-
rated by the rail road, was practicable, before its construction,
has been thereby obstructed, a fill of twenty feet in depth,
with no passag eway under or over the road on his land, hav-
ing been interposed. The defendants admit, for the purpose
of settling certain legal questions raised, that the facts so offer-
ed to be proved, can be established.

The plaintiff contended, under another count, that he was
entitled to damages for the land taken as alleged.

If the act of incorporation gave power to the company to
locate and construct the road, and in doing so they did not
exceed the authority granted, their acts were not tortious;
and the mode for settling the damages for any real estate
taken for the purposes contemplated by the statute, when not
agreed upon, are to be ascertained and determined by the
County Commissioners, under the same conditions and limita-
tions, as are by law provided in case of damages by
laying out highways. The land so taken, is to be held as
lands taken and held for public highways. R. 8. chap. 81,
sect. 3.

It is well settled by decisions of Massachusetts, before our
separation from that Commonwealth, and other States, that
when the legislature have authorized the laying out of high-
ways, or the establishment of other works, deemed by them
to be of public necessity and convenience, or when, in their
opinion, it is for the public benefit, and in the construction
thereof damages are supposed to result to the property of
others, and a mode is provided by statute for the assessment
and payment of the same, the party so authorized is nota
wrongdoer; and the remedy for the person injured, is con-
fined to the mode provided by the statute, and none exists at
common law. Stowell v. Flugg, 11 Mass. 364 ; Stevens v.
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Middlesex Canal, 12 Mass. 446 ; Cushing v. Baldwin, 4
Wend. 667. And if an injury is done to the property of an
individual not situated upon the land, taken for the road, in
the operations for its construction, the means not being inap-
propriate for the purpose, the damages therefor are to be
estimated by the county commissioners, under the same
authority by which they determine the more direct injury.
Dodge v. County Commissioners of Fssexr, 3 Mete. 380.

The necessity for a way from one portion of the plaiutiff’s
farm to the other does not change the principle. The owner
of land has all the rights iucident to his title thereto, not
inconsistent with the right, which has been conferred upon
others for public use, by a legislative act. The statute pro-
vision for the assessment of damages, extends to the injury
occasioned by the interruption of the proprietor’s passage from
one part of his land to another, as well as to any other injury,
which may be caused by the construction and use of the
road, and when such damages as may be anticipated from
its future construction, if it has not been made, are asscssed,
they are made up, on the whole injury done or expected to
be done, including not only the loss of the use of the land
produced by the road, but the probable expense of fences,
and the diminution of the value of the land, by a separation
from each other of different parts. 1f the ground has bheen
excavated or elevated at the place where the communication
between the two parts must be, the expense of a way under
or over the road is to be considered, and if from the situation
one portion cut off from the other will be greatly dimiuished
in value, or rendered worthless, such facts may properly
make an element in the computation.

The corporation entitled to the road, will be confined to
those acts, which are necessary for the accomplishment ¢f the
object of the act. If they exceed their powers under their
charter, and do injury to the individuals, over whose lands the
road may pass, they are not protected thereby. The con-
struction of a passage way across the rail road, which passes
through the plaintiff ’s land, is not made a duty of the defend-

VoL xxxI1 28
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ants, either by the general statute on the subject of rail roads,
or by the act of incorporation ; and the omission to provide
such means of communication is not in violation of their char-
ter. 'There was no offer to prove, that any injury was done to
the land separated from the residue of the farm, beyond that
necessarily arising from a construction of the road.

It is contended by the plaintiff, that the acts under which
the defendants justify as to the building the road, furnishes no
protection, being so far unconstitutional, and in violation of
the twenty-first section of the declaration of rights of this
State, that “ private property shall not be taken for public
uses, without just compensation ; nor unless the public exi-
gencies require it.”” It is insisted that the law cannot be up-
held, because no adequate provision is made for compensation;
and that the security which is provided by R .8. chap. 81, sect.
6, if from a private corporation, does not meet the requirement
of the constitution.

For reasons which are sufficient, the constitutional gues-
tion, which the plaintiff has attempted to present, cannot in
this action be entertained. It is unnecessary to advert to
more than one of these reasons.

It is true, that according to the report of the case, the
plaintiff in the third count of his writ claimed damages for
taking three acres of his land, the same on which the rail
road is constructed. In Jooking at the writ, which is made a
part of the case, this count is not for the recovery of damages,
arising from an alleged unauthorized appropriation of the land
covered by the rail road, or for any injury, which the plaintiff
has sustained by a supposed trespass thereon ; but is confined
to damages, which the plaintiff' alleges he has sustained by
being deprived of the former and accustomed use of the part
of his farm cut off from the residue by the rail road, and the
facilities for going to and from the same. The action in none
of the counts in the writt is for taking the land for the road,
or for an invasion of the rights of the plaintiff in any man-
ner, to the portion of the farm covered thereby. But it is for
the construction of the road in such a mede, that the plaintiff



..
CUMBERLAND, 1850. 219

Williams ». New England Mutual Fire Insurance Co.

has been limited in the proper enjoyment of his land not
covered by it. The issue, whether the land, on which the
road is built has been unlawfully taken, does not appear to have
been designed by the plaintiff, in making his writ, to be pre-
sented, and it is not before us. There is no allegation, that
the defendants placed any obstructions mentioned in the writ,
upon the land of the plarntiff ; and consequently there is no
basis for a decision of the question, whether the act under
which the defendants justify is in contravention of that part
of the constitution referred to or otherwise. It is manifest
that the injury of which the plaintiff complains, was one
which he had sustained by acts of the defendants, which the
charter did not authorize, and not that the charter conferred
no power to appropriate so much of the plaintiff’s property as
was contemplated by the Legislature. \

The action not being maintainable, according to the agree-
ment of the parties, the plaintiff is to become nonsuit.

True, for the plaintiff.
Shepley and Dane, for the defendants.

WiLniams versus New EnxcLaxp Murvan Fire INsurance
CompANY.

Warranties are & part of a completed contract. Representations are a part of
the preliminary proceedings, which propose the making of o contract.

Representations in an application for insurance, become warranties, if refer-
red to in the poliey, and expressly made a part of it.

It seems, a warranty that there are no stoves in the building insured, is a
warranty that steves are not te be placed in it.

In the insurance of an unfinished dwellinghouse, which is in the process of
being finished, a warranty that there are to be no stoves in it, must be un-
derstood to mean, that no stove is to be habitually kept and used in it; as
stoves are ordinarily kept and used in dwellinghouses.

The use of a stove for a few days, for a purpose connected with the fin-
ishing of the house, is not a violation of the warranty.

In an application, (to the office in which the plaintiff has obtained insur-
ance,) merely for leave to obtain an additional insurance, in another office,
the statements made, are not warranties. They are only representations.
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Though such representations be untrue, yet, if not fraudulently made, and
if they arc immaterial, and produce to the defendant no injury, they will not
vacate the policy issued by the defendants.

‘Where, by its charter, a company is prohibited to insure upon property, to
an amount exceeding two-thirds of its value, yet if the company volunta-
rily insure to a greater amount, without any fraud or misrepresentation on
the part of the insured, the policy is not thereby annulled.

Assumestr, upon a policy, whereby the defendants insured
to the plaintiff, on the 30th day of June, 1848, $1500, for
three months, upon a double house, which he was erecting in
Portland, and upon the materials for finishing it ; at a pre-
mium of ten per cent. a year, till the building should be com-
pleted, and after that at the “average rate.”

The Act by which the defendants were incorporated, con-
tained the following among other provisions:— ¢ All persons
who may at any time become insured under this Act, and
also their legal representatives, continuing to be insured there-
in, as is hereafter provided, shall be deemed and taken to be
members of this corporation, for and during the time specified
in their respective policies, and no longer, and shall at all
times be concluded and bound by the provisions thereof.

“'The directors shall determine the rates of insurance, the
amount to be insured on any proposed risk, not exceeding two-
thirds of the value of the property insured, and the premium
and sum to be deposited therefor.

“If any other insurances shall be obtained, on any property
insured by this company, notice shall be given to the secre-
tary, and the consent of the directors obtained ; otherwise,
the policy issued by this company shall be void.”

In the policy, the defendants promised, ¢ according to the
provisions of said Act,” to pay the plaintiff, in case of
loss, &e.

The policy referred to the plaintiff’s application, ¢ for a more
particular dscription, and as forming a part of the policy.”

The application was contained upon a printed form, pre-
pared by the company, and presenting certain specific inquiries
relative to the property.
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To the fifth interrogatory, which was, “the nuniber of
stoves, and how secured ?’ the plaintifi’s answer was, “none.”

On the 27th of August, 1848, the defendants, upon the
plaintiff ’s application, enlarged the amount of the policy to
$2000, and extended its term to 27th August, 1849.

In the fall of the year a stove was used, for a few days, in
one of the rooms, for drying the paint.

On the 30th November, 1848, the plaintiff, in writing, rep-
resented to the defendants, that he had finished the building,
and requested permission to obtain additional insurance of $400
at the Columbian office. 'They assented in writing, and he
accordingly procured the insurance of the $400. 'There was
testimony upon the question whether, in point of fact, the
building was then entirely finished.

In his first application he represented the value of the pro-
perty to be $2100. In the third, he stated that, ¢ having fin-
ished the building, he had increased the value of the property,
some $1200.” To certain specific inquiries, the jury replied
that at the time of the first application, the property was
worth $2100; at the time of the second, $2800; and at the
time of the third, $3340.

The house took fire in December, 1848, or January, 1849,
and this action is brought to recover for the loss occasioned
thereby.

The examination, made after the injury, showed that the
fire originated in the cellar, and that in the cellar, there were
found shavings, chips, and fragments of boards.

The trial was before Howarp, J. —— He instructed the jury
that, if the permission to insure at the Columbian office was
obtained by a false representation on the part of the plaintiff,
and was material, the policy was thereby vacated ; and that
it might be material by enabling hira to obtain an over insu-
rance, tending to make him less careful to preserve the pro-
perty ; also, that an over valuation, if fraudulently made,
would avoid the policy ; but if made through a mere error of
judgment, it would not have that effect ; also, that the use of
the stove would not defeat the action, unless the risk to the
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property was thereby increased ; also, that the application of
30th Nov. was, in law, a warranty that the building was then
finished, and if that warranty was false, it would vacate the
policy ; that it was to be borne in mind, that the rate of pre-
mium was to be reduced as soon as the building was finish-
ed; and that if, in order to induce the defendants to reduce
the premium, the plaintiff made any untrue representation, it
would avoid the policy.

The verdict-was for the plaintiff, and the damage was as-
sessed at $896. It was agreed that the court should render
judgment on the verdict, or direct a new trial, as legal prin-
ciples should require.

Fessenden & Deblois, for the defendants.

The answers to the interrogatories, in the plaintiff ’s appli-
cations for insurance, are warranties. 'They are referred to in
the policy, and expressly made a part of it. 'There is, then,
a warranty that no stove was in the building. 'This warranty
is co-extensive with the life of the policy. It is, by construc-
tion, as settled in a multitude of cases, a warranty that no
stove should, at any time during the policy, be placed in the
building. This warranty was broken, and the policy thereby
became void ; whether the use of the stove did or did not
increase the risk.

But, suppose the policy to be in force, if the risk was not
increased ; the burden would then be on the plaintiff to
show that the risk was not increased. Yet there was no par-
ticle of testimony on that point. Clark v. Manf. Ins. Co.
2 Minot & Woodbury, 472.

2. The statement in the plaintiff’s application or notice of
30th Nov. that the house was finished, was a warranty of this
fact. But in truth the house was not finished. Of necessity,
this was a material point. For it was to affect the rates of
the premium. The motive of the warranty was not in ques-
tion. 'The instruction was erroneous, that if the warranty
was false, and was made for the purpose of inducing defend-
ants to reduce the rate of premium, it would avoid the policy.
This wrongfully left the jury to infer, that if the warranty
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was made without that purpose, it would not vitiate the
policy. DelLonguemare v. Traders’ Ins. Co. 2 Hall, 589;
Fowler v. Etna Fire Ins. Co. 6 Cowen, 673; Marshall on
Insurance, 248 — 252 ; Clark & al. v. The Manf. Ins. Co.
cited before ; Routledge v. Burrell, 1 Henry Blackstone,
254 ; Oldman v. Renick, 2 Henry Blackstone. 577 ; Bean
v. Stupart, Douglass, 11 ; Burritt v. Saratoga Co. Mutual
Fire Ins. Co. 5 Hill, 188.

It is not pretended that the building was finished. 'The
verdict ought therefore to be set aside.

Again, the charter requires such notice to be given to the
secretary. 'The notice given by the plaintiff was not directed
to the secretary, but to the company.

3. There was an over valuation in.the amount of the pro-
perty insured, which vacated the policy. A breach of war-
ranty, as to the value of the property thus insured, defeats the .
policy. Act of Incorporation, Dec. 20, 1844; DeLongue-
mare v. Traders’ Ins. Co. 2 Hall, 589 ; Burritt v. Sarafoga
Co. Mutual Ins. Co. 5 Hill, 193; 2 Duer on Ins. 646, § 3.

The plaintiff was a member of the company.

The charter prohibits any one frora insuring to an amount
exceeding two-thirds the value.

By the finding of the jury, the plaintiff insured $1500 upon
a property of the value of $2100 only ; the second insurance
brought up the sum insured to $2000 upon a property of
$2800 only ; the third insurance brought it up to $2400 upon
a property of only $3340.

‘When he took the second insurance, he did not state the
value of the property. He must be considered as warranting
that the $2000, then insured, was not more than two-thirds
the value of the property. 'This has been found by the jury
to be untrue.

4. The accumulation of chips and shavings in the cellar
was such gross carelessness, as, of itself, defeats the policy.
On this ground also, the verdict should be set aside.

SuerLey, C. J. — It is contended in the first place, that the



224 CUMBERLAND, 1850.

Williams ». New England Mutual Fire Insurance Co.

statement made in the application in answer to the fifth inter-
rogatory amounts to a warranty, that no stove should be used
in the building for any purpose, and that the instructions on
this point were erroneous.

The instruction considered with reference to the testimony
would only inform the jury, that the use of a stove in the
manner, that the plaintiff informed the witness that it had
been used, would not avoid the policy, if the risk was not
thereby increased.

It is not difficult to distinguish between a warranty and a
representation. The latter is a part of the preliminary pro-
ceedings, preceding and proposing a contract. The former
is a part of the contract as completed. Ordinarily, therefore,
a statement made in an application for insurance is a repre-
sentation only ; but it may be incorporated into the policy
and thereby become a part of the contract. When thus
made a part of the contract what would otherwise have been
a representation, becomes a warranty. A reference made
in the policy to the application will not be sufficient to make
ita part of the contract. T'he Jefferson Ins. Co. v. Cotheal,
7 Wend. 72; Snyder v. The Farmers’ Ins. and Loan Co.
13 Wend. 92; S. C. 16 Wend. 481; 2 Hall, 608. When
the policy contains a clause declaring, that the application
forms a part of the policy, it thereby becomes a part of the
contract and its statements are thereby changed from represent-
ations into warranties. Burritt v. The Saratoga County
Mut. Fire Ins. Co., 5 Hill, 188,

The policy in this case, contains a clause similar to the one
found in the policy in that case, “reference being had to said
application for a more particular description, and as forming
a part of this policy.” By this clause, the application is
made a part of the contract, and its representations become
warranties.

Considering the application and the policy as thus forming
one contract, the inquiry is presented, whether a correct con-
struction of that contract forbids the use of a stove for a few
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days, not for ordinary use, but for the purpose of drying paint
i the building insured.

The fifth interrogatory, prepared with reference to risks
usually assumed, seeks information respecting the number of
stoves as ordinarily and habitually used, or as they are accus-
tomed to be used in dwellinghouses and other occupied build-
ings; and how the stoves and funnels are secured. It does
not present the inquiry, whether one might be introduced for
a temporary and different use connected with the completion
of an unfinished building insured, and not occupied for any
other purpose than to complete it. 'The answer was evident-
ly made responsive to the inquiry thus presented. 'The lan-
guage of the interrbgatory and answer had reference to the
habitual use of stoves not to the temporary use of one, for a
purpose connected with the completion of the building.
Such appears to have been the construction in similar cases.
Dobson v. Sotheby, 1 Moo. & Mal. 90; Shaw v. Robberds,
6 Ad. &. El. 75; Grent v. Howard Ins. Co., 5 Hill, 10,

The statement was true when mads, and when considered
as a contract or warranty, that no stove should be used, as
they ordinarily or habitually are in dwellinghouses, continued
to be true to the time of the loss. The testimony does not
therefore prove a violation of the contract on the part of the
plaintiff ; and the defendants can have no just cause to com-
plain of the instructions on this point.

Secondly, it is said, that the statement made on November
30, 1848, that the building was finished, amounted to a
warranty, and that being untrue it avoided the policy.

It was not made to obtain further insurance from the
defendants ; but to obtain their consent, that a greater amount
of insurance might be obtained from another company. It
is the application for insurance only, and not one for consent,
that another company may insure, which is made a part of
the policy. 'This is too plainly stated. to require argument.

So much of the instructions on this point, as states it to
have been a warranty, must be regarded as erroneous; but the

Vor. xxxI 29
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defendants can have no cause to complain of an error, favora-
ble to their defence.

Considered as a representation it could only be material, as
affecting the risk already assumed, by obtaining consent to an
- over insurance, which might induce the owner to becoine care-
less respecting 1ts loss, or tempt him to cause the building to
be burned. If no over insurance was effected, the increase of
the amount insured, could only operate to relieve the defend-
ants from a part of the risk already assumed, without depriv-
ing them of any part of their premium. It is said, that this
representation might have the effect to induce the defendants
to reduce the premium to “the average standard.” The doc-
uments furnished do not clearly exhibit the meaning of that
phrase contained in the letter of the defendants’ agent, bearing
date on August 27, 1848, when considered and compared with
the phrase used in the policy of ¢standard rate ten per cent.”
Whatever may have been the meaning, there is no proof, that
it had any effect to reduce the premium ; and the jury have
found that it was not fraudulently made to induce the defend-
ants to reduce it. 'The jury have also found, that insurance
was not then obtained, including the amount obtained from the
other company, but to an amount little more than twoe-thirds of
the actual value, so that no conclusion could be properly
formed, that any temptation was thercby held out, injurious to
the interests of the defendants. 'The jury have also found
under the instructions, that this misrepresentation was not
material. 'They might be justified in finding that it was not
fraudulently made, when the defendants’ agent admits, that
he made, from information obtained from the plaintiff, a repre-
sentation on the same day to the other company, that the
building insured was unfinished. "That a misrepresentation
not fraudulently made and not material to the risk, will not
preveit a recovery, is established by numerous cases, including
those already cited.

3. In the third place it is contended, that there was an
over valuation of the property, and that the policy was there-
by vacated.
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The jury have found the represantations respecting the
value, to have been true, under instructions, which could not
have favored their conclusion.

If the first statement of value operated as a warranty, that
warranty was kept, and the instructions were not therefore in-
jurious to the defendants. The defendants have not, therefore,
been aggrieved by these instructions. There was no repre-
sentation respecting the value of the building made at the
time, when the additional amount of insurance was obtained
from the defendants, and if they voluntarily, without any mis-
representation, agreed to insure to more than two-thirds of the
value, the policy would not thereby be annulled. Fuller v.
The Boston Mutual Fire Ins. Co., 4 Mete. 206.

4. Tt is insisted, that the verdict ought to be set aside, be-
cause the testimony shows, that the loss was occasioned by
the gross carelessness of the plaintiff.

There was no representation or stipulation made, that the
building during its completion, and while mechanics were at
work upon it, should not contain bits of board or shavings.
The testimony does not show by whom they were left or
placed there ; whether by the workmen or others, or with or
without the permission of the plaintiff.

There do not appear to have been any instructions given or
requested respecting this matter ; and there is no sufficient
reason to conclude, that the position could have been sus-
tained upon the testimony introduced or established by the
law applicable to it.

The policy would not be annulled or a recovery be pre-
vented by proof of negligence on the part of the plaintiff or
his workmen. Dobson v. Sotheby, and Shaw v. Robberds,
before cited.

The testimony respecting the value of the building, as well
as that respecting the amount of the loss, was conflicting.
The jury alone should decide upon the credibility of the tes-
timony of each witness. No suflicient reason appears, to
authorize the court to determine, that they must have acted in
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coming to their conclusions under the influence of any bias or
prejudice.
Motion overruled, and judgment on the verdict.

Sacer versus Tur Porrsmovrn, S. & P. & E. Ramw. Roap
CoMpaNy.

The common law liability of a common carrier, may be restricted by a notice
from him, brought home to the knowledge of the customer, as to the extent
of the liability to be borne by the carrier.

But no notice or contract can exonerate a common carrier from liability for
damage, occasioned by his negligence or misconduct.

The want of suitable vehicles, in which to transport articles, is negligence on
the part of a carrier.

A common carrier will be liable for damage to goods, resulting from disobe-
dience of the directions, given by the owner and assented to by the carrier,
respecting the mode of conveyance.

If, with a bailee employed to carry goods for him, the owner stipulate to take
upon himself the risk of “all damages, that may happen” to the goods in
the course of transportation, such stipulation will not exonerate the bailee
from liability for damage to the goods, resulting from his negligence or mis-
conduct.

The damages, which, within the meaning of that stipulation, might happen to
the goods, would not include such as resulted from negligence or misconduct.

Such stipulation, howcever, would cast upon the owner, the burden of proving
that the damage was so occasioned.

Asspmpsrr. The plaintiff’s horse was transported upon
the defendants’ rail way from Boston to Portland, for which
the plaintiff paid freight, $2,75. It was upon a cold day in
November, 1848. The horse was carried in an open car, and
suffered serious injury from the exposure to the cold.
"This action is brought to recover for that injury.

A witness for the plaintiff' testified, that he took the horse
to the depot in Kast Boston, and requested one of the defend-
ants’ servants there to have the horse camied in a close car.
He did not know the name of the servant, nor whether he
had any charge in the transportation department.

The defendants introduced a paper, made in 1845, signed
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by the plaintiff and many other dealers in horses and cattle,
as follows: “ We the undersigned, hereby agree to exonerate
the P., 8. & P. & E. Rail Road Company from all damages
that may happen to any horses, oxen or other live stock that
we send or may send over said company’s rail road ; meaning
by this, that we take the risk upon ourselves of all and any
damages, that may happen to our horses, cattle, &ec.; and that
we will not call upon said rail road company or any of their
agents for any damages whatever.”

The trial was before Howarp, J.  He instructed the jury
that, by the common law, common carriers for hire were
always bound to obey special directions given them as to the
manner of transporting property entrusted to them ; that they
were bound to provide themselves with suitable carriages and
conveyances ; that they were bound to guard against im-
proper hazards and injury to the property by storms; that
they were liable for losses which might happen by injuries
of every kind to such property, except those which occur
from the act of God or public enemies; that the burthen of
proof is on the defendants to show, when any loss happens,
that it is not occasioned by their fault; that they are held to
give and prove the excuse; and the! this is the law, unless
otherwise provided by special contract between the parties ;
that, by such special contract, they might guard against such
an extent of liability; that the paper, signed by the plain-
tiff, might not excuse the defendants for every sort of
accident, though happening without their fault; but that
the same is a binding contract and excuses the defendants
from liability for such losses as are incurred by the
running off of the cars from the track, breaking the legs of
live stock and the like accidents, but does not excuse them
for their own malfeasance, misfeasarce or negligence ; that
this contract shifts the burthen of proof to the plaintiff, and
requires of him to prove that the loss was occasioned by the
misconduct or neglects of the defendants; ¢that parties have
the right thus to change their liabilities ; that, if the plamtiff
gave the defendants special directions as to the mode of
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carrying this horse, the defendants were bound to follow
them, if they undertook to transport the property, or they
could not avail themselves of the change of liabilities, provid-
ed for in the said paper; and that it would be such negli-
gence, if they did not conform to these directions, as would
make them liable for the loss, notwithstanding this written
agreement ; that such an omission to follow the orders given,
again shifted the burthen of proof to the defendants to make
good their excuse, and they would be bound to show that
the loss was suffered without their fault ; that, if the plaintiff
relied upon having given’ directions to carry the horse in a
close car, he must prove that such orders were given to the
defendants or their officers, or to some agent of the company ;
that it was not necessary that this order should be proved to
have been given to that officer of the company who had in
charge the carrying of such freight to Portland, but it was
enough if such order was given to any agent of the company
there acting for them, whatever may have been the particular
duty of such agent ; but that the plaintiff was bound to bring
the knowledge of the special directions home to the company ;
that, if no special directions were given to carry this horse
in a close car, the jury would next consider and find, whether
it was an act of negligence to transport the horse in an open
car; that, if it was known to be the custom of the defend-
ants to transport horses in either kind of car indiscriminately,
the plaintiff would be bound by such custom, if there were
no special directions ; that the jury would next inquire, if
they came to the question of damages, whether the horse
was injured in the course of his transportation to Portland,
and whether such injury was occasioned by the neglect of
the defendants ; that this was the rule, whether the special
directions were given or not.

The jury returned their verdict for the plaintiff and
assessed the damages at $155.

By agreement of the parties, the case was submitted to the
court for a decision upon the principles of law,
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Deblois, for defendants.

T'wo points are here presented.

1. Upon the effect of the paper signed by the plaintiff.
‘Whatever be its import, it is binding upon the plaintiff.

That paper expressly relieves the defendants from the liabil-
ity charged. He thereby became his own insurer, and the
employees of the defendants, became his servants.

Fraud alone could make the company liable. Bean v.
Green & al. 12 Maine, 422 ; Parker v. Flageg, 26 Maine,
181 ; Holliston v. Nowland, 19 Wendell, 247 ; Bingham v.
Rodgers, 6 Watts & Sergent, 495 ; Story on Bailments, sect.
554, 555, and note to 557 ; Riley v. Horn, 5 Bingham, 217 ;
Mayhew & al v. Eames & al. 3 Barnwell & Creswell, 601 ;
Clark v. Hutchins, 14 East, 475 ; Beck v. Evans, 16 Fast,
245 and 247.

As to the plaintiff, the defendants are not bound by the
rules relative to common carriers.

The making of such a contract, impugnes no policy or
law.

The law of common carriers arose from the necessities of
a semi-barbarous age. 'The progress of events has removed
the occasion for it, and its rigors have been mitigated, so far
as to give a qualified effect to notices. The question now
arises, whether, by express contract,a party can cast off the
obligations of a common carrier.

A party may waive any right, except as to immoral tenden-
cies, or such crassa negligentia as amounts to fraud. An
owner of goeds has the right to say to a carrier, you may
transport goods for me, exempt from the rigors of the ancient
law.

The charge to the jury in this case, restricted that right.
The plaintiff’s stipulation protected us against “all damage,”
the Judge limited it to damage from common and ordinary
accident. Except for the protection, given by that paper, the
defendants would not have carried the horse; at least not for
that price.

If mere notice of a restricted obligation, on the part of a
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carrier, protects him, surely a written contract will be no less
available.

If notice takes away the character of a common carrier, a
Sortiori a contract may do it.

Suppose a notice would relieve merely from common and
ordinary accidents, yet a contract may relieve from losses even
through gross neglect. :

The defendants dislike to carry such freight. They con-
sent only upon the owners assuming the risk. 'This is no
invasion of policy, of law or of justice.

2. The direction to carry in a covered car, was not so
given as to create an obligation upon the company. They
have five or six hundred employees, in many various depart-
ments. 'To whom was the direction given? No one can
tell. It should have been given to some one, having charge
of the freight business. A notice to the baggage-master
could have been of no use to the company. 'The company
has usages. People employing them must deal according to
those usages, and they must take time to know and to con-
form to them. 'This is the muore requisite, from the rapidity
of rail road movements. 22 Pick. 24; 1 Mete. 294; 4
Paige, 127.

8. Fessenden on the same side.

How far the rigid law of England is in force here, has
never been presented, on solemn argument, to this court.

Cessante ratione, cessat lex, is a sound rule.

From the half-barbarism which gave rise to the old law,
this nation has emerged into civilization and moral light. If
partics, by their silence, acquiesce in the rigors of the old rule,
let it be so. But I have yet to learn, that, in modern days,
(when the chief dangers, against which that rule was adopted,
have passed away,) the party may not, by contract, relieve
himself from an insurance upon property conveyed.

The law of common carriers does not apply to the carrying
of cattle and horses. It related only to money and merchan-
dize. The transporting of live stock is of modern origin.
Defendants are not bound to carry it. As well may it be re-
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quired of thera to transport meeting houses and ships. Must
they take caravans of wild animals? Is a steam boat or rail
way, bound as they are to carry passengers, compellable to
mix them up with lons, hyenas and monkeys? Suppose a
person becomes a carrier to distribute newspapers ; is he com-
pellable to transport rocks and piles of manure?

Besides, their charter itself, section three, gives the defend-
ants the right to decide what descriptions of articles to carry.
They are not bound to provide, beforehand, vehicles for
every possible sort of property. They have indeed provided
cars for cattle, but to be used only en condition that the insur-
ance is taken by the owners.

The contract made by the plaintiff with the defendants, was
not void for want of consideration; it sanctions no immoral-
ity, is not contra bonos mores. Suppose it should be thought
the better policy to uphold the old rule, and to set aside the
contract, I submit to this Honorable Court, that they have
no right to do it. Such a decision would impair the obliga-
tion of a contract. Such a decision is forbidden by an ex-
press provision of our constitution. Public policy may change.
But that provision is unalterable.

Even the ancient law had one qualification. The owner
might go with his goods and take charge of them, at his own
risk. I suppose, too, he might send his servant. So in this
case, the plaintiff having taken the risk, made the defendants’
employees his servants. At any rate, the contract protects
the defendants against all but fraud or gross neglect. That
either of these occurred, there is no pretence.

Shepley & Dane, for plaintiff.

SuerLey, C. J.—1It cannot be useful to notice or to attempt
to reconcile the very numerous opinions and decisions re-
specting the responsibility of common carriers for the loss of
property entrusted to them for conveyance. Most of the
cases were collected or referred to in the opinion of Mr. Jus-
tice Cowen, in the case of Cole v. Goodwin, 19 Wend. 251

(2]

YoL. XXXI. a0
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It will be sufficient to state the law established by the
progressive and decisive weight of authority.

By the common law they were liable for all losses not
occasioned by the act of God or the public enemy. They
could not refuse to carry a package, and when its contents
were not made known to them, they weve often subjected to
heavy damages without receiving any adequate compensation
for the risk incurred. T'o obtain relief by a limitation of
their liability, it became a very general practice to give notice,
that they would not be answerable for the loss or damage of
goods above the value of five pounds, unless the nature and
value were specified and entered, and a premium paid accord-
ingly. 'The effect of notices of this description was soon
presented for judicial determination.

The conclusion, to which the courts ultimately came, was,
that they could have no effect, unless brought to the knowl-
edge of the owner of the goods, before he had entrusted
them to the care of the carrier. 'That in such case they
would have the effect to prevent a recovery of damages, for
a loss not occasioned by the misconduct or negligence of the
carrier or his servants, when the owner had not complied
with the terms of the notice.

This conclusion appears to have been formed by a censid-
eration, that a person informed of the notice, who intrusted
goods to their care without making known their nature and
value, consented, that they should be carried upon the terms
proposed in the notice, and that a contract to that effect was
thus made between the parties, by a proposal for their carriage
upon certain terms stated, and by an acceptance of them.
Lyon v, Mells, 5 East, 428,

The notices were usually giveni in terms so general, that a
literal construction of the contract thus arising out of them,
would have exonerated the carriers from liability for their
own misfeasance or negligence and from that of their ser-
vants. Yet the well established construction of them has
been, that they were not thereby relieved from their liability
to make compensation for losses thus occasioned. Beck v.
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Evans, 16 East, 244 ; Smith v. Horne, 8 Taun. 144; New-
born v. Just,2 C. & P., 76 ; Birkett v. Willan, 2 B. & A.,
356; Garnett v. Willan, 5 B. & A., 53; Sleat v. Fago, 5
B. & A, 342; Duff v. Budd, 3 Brod. & Bing. 177; Brooke
v. Pickwick, 4 Bing., 218; Riley v. Horne, 5 Bing., 217;
Bodenham v. Bennet, 4 Price, 34; Story on Bailm., (4th ed.)
$ 570, where it is said, “it is clear, that such notices will not
exempt the carrier from losses by the misfeasance or gross
negligence of himself or servants,” “for the terms are uni-
formly construed not to exempt him from such losses.” Kent
also states, “1it is perfectly well settled, that the carrier, not-
withstanding notice has been given and brought home to
the party, continues responsible for any loss or damage result-
ing from gross negligence or misfeasance in him or his
servants.” 2 Kent’s Com. 607. Mr. Justice Cowex, in the

case of Cole v. Goodwin, while speaking of the decisions
" in Westminster Hall, respecting the liability of a common
carrier, says, “it is equally well settled, that he cannot either
capriciously, by a single instance, or by public notice, seen and
read by his customer, nor even by special agreement, exonerate
himself from the consequences of gross neglect.”

In many of the cases the words ¢ gross neglect,” were used
without any definite explanation of their meaning, and for
some time it was considered to be doubtful, whether the
carrier was not exonerated from losses occasioned by negli-
gence or a want of that ordinary care, for which bailees are
responsible. This doubt was removed by the decisions made
in Wyld v. Pickford, 8 Mee. & Welsh. 443, and Hinton v.
Dibbin, 2 Ad. & EL N. S. 646. In the former case, Baron
ParkE, speaking of a carrier who had given notice, says,
“he still undertakes to carry for hire, and is therefore bound
to use ordinary care in the custody of goods and their con-
veyance to and delivery at their place of destination, and in
providing proper vehicles for their carriage. It is enough to -
prove an act of ordinary negligence.” In the latter case,
Lord Desman observes, “again, when we find ¢gross negli-
gence,” made the criterion to determine the liability of a
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carrier, who has given the usual notice, it might perhaps have
been reasonably expected, that something like a definite mean-
ing should have been given to the expression. It is believed,
however, that in none of the numerous cases upon this sub-
jeet is any such attempt made ; and it may well be doubted,
whether between gress negligence and negligence, any in-
telligible distinction exists.” In his first edition of the
treatise on Bailments, the law was regarded by Story to be
uncertain whether a carrier would be liable without proof
at least of gross negligence. After the case of Wyld v.
Pickford wes decided, he says, in the fourth edition, § 571,
“the question may however be now considered at rest by
an adjudication entirely satisfactory in its reasoning, and
turning upon the very point, in which it was held, that in
cases of such notices the carrier is liable for losses and injuries
occasioned, not only by gross negligence, but by ordinary
negligence ; or, in other words, is bound to ordinary dili-
gence.”

The cases of Clark v. Hutchins, 14 Kast, 475, and of
Mayhew v. Eames, 3 B. & C., 601, cited by the counsel for
the defendants, did not turn upon the question of negligence ;
and, upon the ground on which the nensuits were ordered,
they are opposed to the general current of the authorities.

A change was made in the law of England, as thus estab-
lished, by the statute, 11 G. 4,and 1 W. 4, chap. 68. The
fivst section of this statute relieved carriers from their respon-
sibility for the loss or damage of certain enumerated valuable
goods, contained in packages or parcels of the value of more
than ten pounds, unless their nature and value were at the
time of their delivery made known to the carrier, and his in-
creased charge paid or agreed to be paid. The fourth section
provided that no public notice should exempt a carrier from his
liability at common law, for the loss or injury of goods not
enumerated in the first section. DBy the construction of this
statute, adopted in the case of Hinton v. Dibbin, a earrier is
not liable for a loss of valuable goods exceeding ten pounds,
occasioned by the gross negligence of his servants, unless theix
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nature and value are made known according to the provisions
of the statute.

Although the doctrines established before the enactment of
this statute were received in the State of New York, her courts
appear since to have denied, that the responsibility of a com-
mon carrier can be restricted by any notice or agreement.
Hollister v. Nowlen, 19 Wend. 234 ; Cole v. Goodwin, idem,
251; Gould v. Hill, 2 Hill, 623. Some of the considera-
tions leading to such a conclusion appear to have been; that
many of the English Judges and jurists doubted the propri-
ety of the admission of a restriction by notice, and lamented
its introduction ; that it had been removed and the rule of
the common law restored by the statute, with certain excep-
tions introduced by it; that the decisions respecting the ef-
fect of notices rested upon the unsound foundation, that the
carrier could and had divested himself of his public character,
and assumed that of a bailee for hire ; and that he was not
obliged to receive goods for carriage, except upon terms pre-
scribed by himself.

However strongly such and other considerations might have
operated, had they been presented to this court at an earlier
time, it is not now at liberty to entertain them, without over-
ruling a former decision, (Bean v. Green, 3 Fairf. 422,) in
which it is said, that the attempt on the part of common car-
riers to limit and qualify the liability imposed on them by the
common law, although sustained, is not to be favored or ex-
tended. To admit them to be exoncrated from liability for
losses occasioned by negligence, would be to extend the limit-
ation of it.

Another form of notice, often given by the proprietors of
rail ways and stage coaches, “all baggage at the risk of own-
ers,” has, when made known to them, been construed not to
exempt the proprietors from losses occasioned by negligence.
In the case of the Camden and Amboy Rail Road v. Burke,
13 Wend. 611, Savaee, C. J. says, “ where notice is given,
that all baggage is at the risk of the owners, such notice ex-
cuses them from losses, happening by theft or robbery,” ¢ but
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not from losses arising from actual negligence.” 1In the case
of Dwight v. Brewster, 1 Pick. 50, Parkzer, C. J. says, when
spealking of a similar notice, “it was intended to guard the
proprietors from liability in case the trunks, &c. should be
stolen.”

Nor do such notices prevent the proprietors from being
liable for losses occasioned by neglect to provide sufficient and
suitable vehicles and machinery. Lyon v. Mells, 5 East,
428 ; Sharp v. Grey, 9 Bing. 457 ; Wyld v. Pickford, 8
M. & W. 651; Cam. § Am. Rail Road v. Burke, 13 Wend.
611; Story on Bailm. (4th ed.) § 557, where it is said, ¢ but
at all events such notices will not exempt the carriers from
responsibility for losses occasioned by a defect in the vehicle
or machinery used for the transportation.”

A carrier will be liable for disobedience of directions given
and assented to respecting the mode of conveyance. Streeter
v. Horlock, 1 Bing. 34 ; Hastings v. Pepper, 11 Pick. 41;
Demsecth v. Wade, 2 Scam. 285 ; Story on Bailm. § 509.

If a literal construction of the agreement signed by the
plaintiff would exonerate the defendants from losses occasion-
ed by the negligence of their servants, it will be perceived,
that it could not be permitted to have that effect without a
violation of established rules of construction, and without a
disregard of the declared intention of this cowrt not to ex-
tend the restriction of the lability of common carriers. The
very great danger to be anticipated, by permitting them to
enter into contracts to be cxempt from losses occasioned by
misconduct or negligence, can scarcely be over estimated.
It would remove the principal safeguard for the preservation
of life and property in such conveyances.

It however requires no forced construction of that agree-
ment, to regard it as effectual to place the defendants in the
position of bailees for hire, and as not exonerating them
from lability for losses occasioned by misfeasance or negli-
gence. The latter clause, “ we will not call upon the rail road
company or any of their agents for any damages whatso-
ever,” considered without reference to the preceding language,
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would be sufficiently broad to excuse them from making com-
pensation for losses occasioned by wilful misconduct. It is
most obvious, that such could not have been the intention ;
and that the true meaning and intention was, that they would
not call upon them for any damages whatscever, ¢ that may
happen to any horses, oxen or other live stock, that we send
or may send over said company’s rail road.” The intention
of the parties, by the use of the language contained in this
last clause, is then attempted to be explained as follows: —
“meaning by this, that we will take the risk upon ourselves
of all and any damages, that may happen to our horses, cat-
tle,” &c. 'The meaning of damages happening to live animals
15 to be sought.

The word happen is defined by the words, to come by
chance, to fall out, to befall, to come unexpectedly. An ac-
cident, or that which happens or comes by chance, is an event,
which occurs from an unknown cause, or it is the unusual
effect of a known cause. This will exclude an event pro-
duced by misconduct or negligence, for one so produced is
ordinarily to be expected from a known cause. Misconduct
or negligence under such circumstances would usually be pro-
ductive of such an event. Lord Ellenborough, in the case of
Lyon v. Mells, speaking of what “may or may not happen,”
explains it as “that which may arise from accident and de-
pends on chance.” An injury occasioned by negligence, is
the effect ordinarily to be expected as the consequence of that
negligence, without reference to any accident or chance. A
correct construction of the agreement will not therefore re-
lieve the defendants from their liability for losses occasioned
by the misfeasance or negligence of their servants.

Tt will have the effect to change the burden of proof, and to
require that the owner shall prove, that the loss was thus
occasioned.

The instructions respecting the liability of the defendants
for losses were therefore correct.

It is alleged, that those respecting the directions given by
the plaintiff, for the conveyance of his horse, were erroneous.
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If the only instruction had been, that “it was enough if
such order was given to any agent of the company, there act-
ing for them, whatever may have becn the particular duty of
such agent,” there might have been just cause for complaint.
The true rule would seem to be, that an order should be given
to some servant or agent, who is acting upon the subject mat-
ter, or whose duty it is to act upon it, or to communicate to
some one, whose duty it is to act upon it. Fulton Bank v.
New York Canal Company, 4 Paige, 127. But the instruc-
tions also stated, ¢ that the plaintiff was bound to bring the
knowledge of the special directions, home to the company.”
If this was done through a servant, whose duty did not re-
quire him to act upon, or to communicate the directions, the
company would become sufficiently informed of them ; and it
could not have been aggrieved by the instructions.

The testimony appears to have been sufficient to authorize
the jury to find, that the officers of the company, specially
charged with the transportation of freight, were informed of
those directions ; and that is all that could have been intended
by the instruction, that a knowledge of them should be
brought home to the company. '

Judgment on the verdict.

Note. — WzeLLs, J. took no part in this decision.

. Pray versus Gormam.

A mother, after the death of her husband, has no authority to assign, by
parole, the services of her minor child, for the period of its minority, even
though by the contract, the compensation for the services be made payable
to the child.

Notwithstanding such a contract, even if made with the assent of the child,
the child may, at any time, leave the service of his employer, and recover
{rom him what his past scrvices were reasonably worth,

In such a case, there is no validity in the ground, taken in defence, that it is
not the child, but the mother who is entitled to the wages.

Exczerions, taken by the defendant.
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AssumpsiT by a minor, to recover for several years labor,
rendered by him whilst between eight and seventeen years of
age.

The defendant introduced evidence tending to show, that
the plaintiff ’s father being dead, his mother with the consent
of the plaintiff, then under eight years old, contracted that the
plaintiff should serve the defendant till twenty-one years of
age, for which the defendant was to provide food, clothing,
and schooling, and, at the close of the term, pay the plaintiff a
specified sum of money ; and that the plaintiff left his employ
long before the stipulated term of service had expired. The
defendant also insisted that the mother, and not the child, was
entitled to the wages. Dedham v. Natick, 16 Mass. 135,
140 ; Nightingale v. Withington, 15 Mass. 274; Lord v.
Poor, 10 Shepl. 569 ; White v. Henry, 24 Maine, 531 ; Kane
v. Sprague, 3 Maine, 77.

The testimony of the mother was admitted for the plaintiff,
against the objection of the defendant, to prove what sum the
defendant was to pay upon the contract. Her testimony as to
the amount, was in conflict with the evidence introduced by
the defendant.

The trial was before Howarp, J., who instructed the jury,
that the plaintiff was not bound by the parel agreement, made
by his mother or by himself ; t4at he had a right to leave the
defendant’s service at any time, and ¢that he might in this suit,
recover the value of his services, deducting what the defend-
ant had suffered, (if any thing,) from the plaintiff’s leaving
the defendant’s service, as proved.

Ludden, for defendant.

Little and Morrell, for plaintiff.

SuerLey, C. J. — By statute of 1821, c. 170, § 1, and as re-
vised, c. 90, § 1, children under the age of fourteen years may
be bound as apprentices or servants until that age, by the mother,
after the death of the father. But this power ceases on her
subsequent marriage, c. 88, § 4. While the power exists, it
can be exercised only according to the provisions of the stat-

VoL. XXXI. 31
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ute, by an indenture of two parts, signed by both parties, c.
90, § 3. While the mother, after the death of the father, re-
mains unmarried, she is entitled to the care and edueation of
her minor children, ¢. 110, § 5; but this does not authorize
her to make contracts with other persons for their services in a
manuer 1ot authorized by statute, or to receive compensation
for services rendered in consequence of an unauthorized con-
tract.

The contract proved in this case was entirely unauthorized
and inoperative ; for it was not made by indentures sighed by
the parties, and it attempted to bind the infant until he was
twenty-one years of age. The instructions were correct, that
the minor was not bound by it.

It is contended, that the plaintifi can maintain no action to
recover compensation for his labor, because his mother was,
after the death of his father, entitled to his earnings. The
case of Nightingale v. Withinglon, 15 Mass. 272, is relied
upon as authority, where Parxer, C. J. says, ¢ generally the
father, and in case of his death, the mother, is entitled to the
earnings of their minor children.” A minor child may con-
sent to become the servant of the mother, and she may malke
a contract with another person for his scrvices, as she would
for the services of any other person, who had for the time
being become her servant, and may in such case recover for
those services.  Clapp v. Greene, 10 Mete. 439. If it be in-
tended to declare, that the mother, after the death of the
father, is entitled to the earnings of a minor child, in the same
manner as the father while alive was eutitled to them, the
position cannot be sustained. 1 BL Com. 453 ; Commonwealth
v. Murray, 4 Bimn. 487 ; People v. Mercien, 3 Hill, 400;
Morris v. Law, 4 Stew. & Port. 123. 1In this case the
mother did not attempt to make a contract for her own bene-

t, but for the benefit of her child.

It is further insisted, that the exclusion of the answer to
the third interrogatory, in the deposition of Minerva W. Tur-
ner, was erroneous. 'That answer would prove a conversation
between the mother of the plaintiff and the wife of the de-
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fendant, which would not contradict the testimony of the
mother. And another conversation between the grandfather
and grandmother of the plaintiff, and the defendant and his
wife, which could have no effect upon the rights of the plain-
tiff. 'The answer was therefore properly, excluded.
Erceptions overruled.

GammoN versus FREEMAN.

If, on receiving a conveyance of land, the grantee, at the same time, as a mere
instrument, conveys it to another, without himself taking any beneficial
interest in it, the transaction gives him no such seizin, as will entitle his
widow to dower.

And, if the conveyance, thus executed by him, be a mortgage, and if the
estate be forfeited and held by virtue of the mortgage, the interest which
he retained as mortgager, is not such a beneficial interest as to be the
foundation of a claim to dower.

G had given his note to W for the purchase of wild land. By agreement,
W conveyed the land to R, who, therefor, at the same time, conveyed a
farm to G, and G at the same time mortgaged the farm to W, to secure said
note. Held, that the momentary seizin of G, gave to his widow no right
of dower in the farm.

Though one, claiming land under a conveyance from the husband of a
demandant in dower, be estopped to deny the seizin of the husband, he is
entitled to show that the seizin was not of such a character as to confer a
right of dower.

To constitute several conveyances the parts of the same transaction, it is not
necessary that the deeds bear the same date; nor that én each of the deeds,
the parties should be the same persons.

Dower. The marriage of the plamntiff and a demand by
her of the dower were admitted. Whether the husband had
such a seizin, as to euntitle the plaintiff to dower, was the
point in controversy.

She introduced a deed of the land from John Reed to her
husband. The defendant offered to prove, and it is agreed
that, if the evidence be admissible, he can prove the following
facts.

Gammon, the plaintiff’s husband, had given his notes to
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Underwood and Greenough, for which they had given a bond to
convey to him certain lands in the county of Somerset. It was
afterwards agreed by all the parties, that Underwood and Green-
ough should convey the Somerset lands to Reed, in payment
for which Reed was to convey to Gammon the farm, in
which the dower is claimed; and Gammon was thereupon
to mortgage the farm to Underwood and Greenough to secure
the notes he had given to them. Conveyances were accord-
ingly so made, all at one time. But the -mortgage was dated
back, to conform to the date of the notes. The mortgage was
foreclosed, and the tenant derived title under the mortgagees.

G'. F. Shepley, for the demandant.

Reed’s deed created a seizin in the husband. The defend-
ant claims under that decd, and is therefore estopped to deny
that seizin. Kimball v. Kimball, 2 Greenl. 226. True,
the husband’s seizin was but momentary; but, if it be for
his own use, such a seizin is sufficient. Broughton’s case,
Cro. Eliz. 503. In order to defeat a claim for dower, some-
thing more must appear, than that the seizin was but momen-
tary. Stanwood v. Dunning, 14 Maine, 270. There is a
case still nearer, Gtage v. Ward, 25 Maine, 101. There the
widow had dower. That case differs from this, only that the
conveyance was to a third person by mere substitution. And
in this case, the mortgage was merely to secure an antecedent
debt. The consideration for his deed was fully paid to
Reed, by the Somerset lands. The mortgage, then, was not
to secure the purchase money, but another and a previous
debt. No case has gone so far as to defeat a claim like this.
Dower is to be favored.

W. P. Fessenden and Eveleth, for the defendant.

There was no dowable secizin. Holbrook v. Finney, 4
Mass. 566 ; Clark v. Munroe, 14 Mass. 351.

The only interest in the demandant is under the mortgage,
which is neither discharged or extinguished. A mortgage is
to be upheld. Pool v. Hathaway, 22 Maine, 85.

The seizin of the husband went out by the same act by
which it came in. That is the true test.
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I admit we are estopped to deny the seizin, but we may
inquire whether it was a dowable seizin.

The case of Gage v. Ward differs widely from this.
There the tenant had no connection with the mortgage.

Gammon’s mortgage was not to secure an antecedent debt,
but one created when the mortgage was given.

Our case is the same as if Gammon had mortgaged to
Reed for the purchase money, and Reed had assigned to
Underwood and Geenough. The difference is only in the
form.

To support this claim would encourage fraud.

SuerLey, C. J.— The demandant claims dower in a farm
formerly owned by John Reed. Her late husband, Enoch
Gammon, was indebted to Underwood and Greenough for
lands, which he had agreed to purchase of them. He
appears to have made a bargain to sell three thousand
acres of those lands to Reed, to be paid for by a conveyance
of his farm. 'To enable Gammon to obtain a conveyance
from Underwood and Greenough to Reed, it was agreed, that
his farm should be conveyed to Gammon and be by him con-
veyed in mortgage to Underwood and Greenough. These con-
veyances were accordingly made and delivered at the same
time, but the mortgage was ante-dated.

To make them parts of one and the same transaction it
is not necessary, that the deeds should bear the same date.
Harrison v. The Trustees of Philips' Academy, 12 Mass. 456.
Nor is it necessary, that the same persons should be grantors
and grantees. It will be sufficient that the deeds are deliver-

“ed at the same time to accomplish the agreed purpose. Clark
v. Munroe, 14 Mass. 351; G<illiam v. Moore, 4 Leigh. 30.

The result of the authorities appears to be, that when the
title to an estate is conveyed to a person as a mere instrument
to make a conveyance of it to another without taking any
beneficial interest in it, and he does accordingly transfer it at
the time, when he receives it, he dces not become so seiz-
ed that his widow will be entitled to dower. 'That when he
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acquires a title beneficial to himself, although he may con-
tinue to be the owner for a time ever so short, he will be so
seized, that his widow will be entitled to dower. 'The in-
terest, which he may retain as mortgager, if the estate be
forfeited and held by virtue of the mortgage, will not be such
a beneficial interest, that his widow will be entitled to dower.

The counsel for the demandant alleges, that the mortgage
was not made in this case to secure payment for the farm con-
veyed, but to pay a debt previously due to the mortgagees for
other lands. It is true, that it was made to secure the pay-
ment due for other lands, but the other lands were used to
make payment for the farm. The mortgage was therefore
made to effect indirectly a payment for the farm. It became,
in the hands of the mortagees, a substitute for the lands,
which they conveyed to Reed as the consideration of his con-
veyance of the farm to Gammon, who does not appear to
have had more than an instantaneous seizin, as the mere in-
strument of conveyance to others without any beneficial inter-
est in it.

It is insisted, that the tenant is estopped to deny the seizin
of the husband, as he holds the estate by a title derived from
him. While he may not be permitted to deny, that the hus-
band was seized, he may be permitted to show the charac-
ter of that seizin, and that it was not such, that his widow
would be entitled to dower. Moore v. Esty, 5 N. H. 479.

According to the agreement of the parties, a nonsuit is to
be entered.

Note. — Howarp, J, having been of counsel, took no part in this decision.

Haprock versus BurLrincn & al.

Moriox for a new trial. The testimony was too volumin-
ous to be reported. 'The following are the principles, as an-
nounced by Howarp, J., upon which the decision of the
Court was made.
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A mortgage of land can be discharged only by paymentof the debt secured
by it, or by a release.

A renewal of the note, secured by such mortgage, is not such a payment
as will discharge the mortgage, unless so intended by the parties.

Where the mortgagee takes, for the amount due upon the mortgage, the
note of the assignee of the mortgager, including annual interest, and gives
up to such assignee the notes of the mortgager, this, unexplained, is not to
be considered as a mere renewal of the mortgager’s note, but as a substitu-
tion of a new security, and is such a payment as to discharge the mortgage.

If the mortgage debt has been paid, no action can be maintained upon the
mortgage, even though it has not been formally discharged.

F!

Evrusworte § al. versus MircHELL.

A contract in violation of a statute, when introduced as evidence of a right
to recover thercon, may be effectually resisted by a party to it, or by one in
legal privity, but not by a mere stranger.

Where a mortgage is made to secure a claim, rendered void by the statute,
and a subsequent mortgage of the same property is made to another person,
to secure a lawful debt, the recciving of the money by the first mortgagee,
for his claim, by a sale or a discharge of his mortzage, will not subject him
to an action by the subsejuent mortgagee to recover such money.

Assumpsit for money had and received. Wryatt & Son
kept the Cumberland hotel in Portland. Being indebted to
the Bank of Cumberland, they made to the same three mort-
gages of the furniture and other personal property in the hotel.
They had purchased of the defendant supplies to the amount
of $2108,21, toward which they owed $1413,77.

To secure that amount to the defendant, and also to secure
a debt to Walter Corey, they made to the defendant and to
Corey a mortgage, subject to the mortgages given to the bank.
A part of the defendant’s account was made subsequent to the
7th of October, 1846, (that being the day, upon which the
Act of 1846, chap. 205, took effect, entitled “an Act to re-
strict the sale of intoxicating drinks.””) That part of the ac-
count contained charges to the amount of $779, for spirituous
liquors and wines. 'The defendant did not prove that he was
ever licensed to sell such liquors.
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Subsequent and subject to the mortgage made to Corey and
the defendant, Wyatt & Son made a mortgage to the plaintiffs,
to secure a debt justly due to them of about $600. Wryatt &
Son then assigned to Moses Woodward the right to redeem
against all the mortgages.

Upon the back of said mortgage made to Corey and the de-
fendant, there was an assignment of the same to Woodward,
who paid to the defendant the amount which the mortgage
purported to secure to them.

The plaintiffs now claim that the above named sum of
$779 for said liquors, was unlawfully received by the defend-
ant, and that the defendant must be held to have received to
the use of the plaintiffs, so much of it as would be sufficient
to pay the debt due to the plaintifls, and secured by said
subsequent mortgage of the same property.

The case was submitted to the court for a decision accord-
ing to the principles of law.

Loz, for the plaintiffs.

The sale of the liquor was unlawful. The mortgage to
secure the payment for it was invalid. The Act of 1846,
§ 11, declares that moncy, received by the seller for liguors
so sold, is held in violation of law and without consideration.
The plaintiffs have the better right to it.  Winslow v. Rand,
29 Maine, 362. 'T'he payment for that liquor could not
lawfully be secured by the mortgage of Wyatt to the defend-
ant. There can be no legal lien for an unlawful claim.

When the defendant received the money from Woocdward,
he illegally withdrew from the plaintiffs the whole amount
of the plaintiff ’s debt, by taking the fund with which that
debt ought to have been paid. That fund we may lawfully
pursue in this form of action. Randall v. Rich, 11 Mass.
494 ; Hunt v. Nevers, 15 Pick. 505 ; Appleton v. Bancroft,
10 Mete. 231; Muilton v. Moshier, 7 Mete. 244 ; Gilman v.
Wilbur, 12 Pick. 154.

W. P. Fessenden, for defendant.

1. Wyatt could not have recovered the money sued for,
in any other mode than that provided by statute. He would
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have no common law remedy, and plaintiffs could have no great-
er right than Wyatt himself. Greenl. on Ev. 2, $ 111; Wor-
cester v. Eaton, 13 Mass. 376. And this is not an action
under the statute. Stat. 1846, § 11, 12.

2. No action under the statute could be maintained, either
by Wyatt or a creditor. Defendant received no money, nor
did he ever receive, or have possession of, any property, as
the case finds. He had a mere lien by mortgage, and that
he sold, as he might legally do.

Sueprey, C. J.— This action, containing a declaration in
assumpsit for money had and received, is not founded upon the
Act approved on August 7, 1846. 'The declaration is not so
framed as to enable the plaintiffs to recover by virtue of that
Act ; nor do they profess to have complied with its provisions.
The provisions contained in the tenth section are relied upon
to show, that the mortgage made to Walter Corey and C. C.
Mitchell & Son, was illegal and void ; and thence it is in-
ferred, that Mitchell & Son, having received money to pay an
idegal and void mortgage, cannot retain it, but must pay it to
the plaintiffs, who were subsequent mortgagees of Wyatt &
Son.

Contracts made in violation of the provisions of a statute
cannot be enforced in a court of justice, and may be effectu-
ally resisted, when introduced as evidence of title by a party
to them, or by one in legal privity with such party, but not
by a mere stranger, who would attempt to enforce the ldw
and to disturb the rights secured to the parties by such a
contract.

This is the well established construction of statutes, which
declare usurious contracts to be illegal and void.

In the case of Green v. Kemp, 13 Mass. 515, it was held,
that a mortgage made to secure an usurious contract was void
only as against the mortgager and those claiming the estate
under him, and that one, who had purchased the equity of re-
demption only, and not the entire estate, could not avoid the
mortgage by proof of usury. 'That decision appears to have

VoL. XxXXI. 32



250 CUMBERLAND, 1850.

Ellsworth ». Mitchell.

been noticed with approbation in the case of Richardson v.
Field, 6 Greenl. 36, where the tenant being a party to the
usurious contract was permitted to make such a defence.

In the case of Diz v. Van Wyck, 2 Hill, 522, the plaintiff, as
mortgagee of personal property, claimed to recover it from an
officer, who had seized it upon an execution issued on a judg-
ment recovered by a creditor of the mortgager, and it was de-
cided, that the officer might defeat the plaintiff’s title by
proof of usury, because the creditor had seized the entire
property and thereby succeeded to the rights of the mortga-
ger. It was at the same time admitted, ¢ that a deed or con-
tract can only be avoided for usury, by the party who made
it, or by some one standing in legal privity with him, and not
by a mere stranger to the transaction.”

"The statutes prohibiting the taking of unlawful interest, and
the sale of intoxicating liquors, rest upon similar principles of
legislation. The rules of construction, determined to be appli-
cable to one class of those enactments, may well be applied to
the other.

The plaintiffs, as subsequent mortgagees, are alleged to confe
within the rule, which admits those in privity of title to
show, that a contract between other parties was illegal. But
the plaintiffs, by their mortgage, did not purchase or obtain a
title to the entire property already mortgaged to others. Their
mortgage declares, that it was “made subject to said three
mortgages and also to a mortgage to Walter Corey and C. C.
Mitchell & Son.” They therefore became the owners of
the property, subject to those mortgages, and did not acquire
the rights of Wyatt & Son to defeat the mortgage made hy
them to Corey and Mitchell & Son, according to the decision
in the case of Green v. Kemp, by proof, that it was made in
violation of the provisions of a statute.

This would seem to be the aspect, which the case would
present, if it were admitted, that the defendant had received
money on account of an illegal contract unexecuted.

But the plaintiffs allege, that the mortgage, to which the
defendant was a party, has been paid and not purchased by
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Woodward. If so, that contract was perfectly executed and
extinguished, before this suit was commenced ; and the plain-
tiffs do not present themselves as resisting a title obtained
and insisted upon in violation of a statute, but as attempting
to recover back money paid upon an executed illegal contract,
and without having been the persons who made the payment.

When a contract not malum in se, made in violation of the
provisions of a statute, has been executed, a party, who has
performed by the payment of money, cannot recover it back,
unless he can show, that it was not paid for value actually re-
ceived, but was obtained wrongfully or by undue advantage ;
or unless he can exhibit a statute provision expressly authoriz-
ing such a recovery. Lowry v. Bordien, Doug. 468; Tap-
penden v. Randall, 2 B. & P. 467 ; White v. Franklin
Bank, 22 Pick. 181.

By the common law, therefore, a person, who has purchased
intoxicating liquors of one not licensed to sell them, and who
had received and paid for such liquors, could not recover
back the money so paid. .

The Act of 1846, gave new rights to the purchaser and his
creditors, and if he or they would enforce those rights, they
must employ the remedy and pursue the course prescribed by
the Act. 1In the case of Andover and Medford Turnpike
Corporation v. Gould, 6 Mass. 44, Parsons, C. J. says, “ But
it is a rule founded in sound reason, that when a statute
gives a new power, and at the same time provides the means
of executing it, those, who claim the power, can execute it
in no other way.”

It will not be necessary to consider the other points pre-
sented by the arguments. Plaintiffs nonsudt,
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Tuomas versus HiLL.

Damages are recoverable for an injury to a mill lawfully existing, occasioned
by the erection of any dam, unless the right to maintain such mill shall
have been lost or defeated.

Cask for diverting water from the plaintiff’s mill on Roy-
all’s river. Both parties claim under one Powell, who former-
ly owned all the rights now in controversy. In 1779, he
erected a mill on the falls, with a dam in contact with it, across
the river, creating a water power which has ever since been
in use.

In 1781, he built a dam across the river, about 10 rods
above the former one. By this upper dam he conducted a
part of the water from the river through a channel, eut around
the falls; this channel was called the Forge stream, and upon
it he erected works for the manufacture of iron.

In 1787, he conveyed, to those under whom the plaintiff
derives title, the first named mill with the privileges appurte-
nant, reserving to himself, his hewrs and assigns, the right to
divert sufficient water through said Forge stream for the use
of his iron works, or for any other miil requiring an equal
amount of water power. The defendant has the rights which
Powell retained under said reservation. In 1800, the dam by
which the Forge stream was supplied with water, was carried
away, and the stream was thenceforth entirely obstructed, and
the iron works abandoned. That state of things continued
till 1845, when the defendant re-opened the stream, and erect-
ed a dam of the same dimensions, and in the same place, of
that which was carried away in 1800. By this dam much of
the water was diverted from the plaintiff ’s mill, and this ac-
tion is brought for that cause.

It was agreed that the defendant has the right to divert the
water as he has done, unless debarred by the length of time
for which the plaintiff and his grantors have had quiet enjoy-
ment, (under their said title,) of all the water power, obtained
from the running of the river in its natural channel at the site
of their mill, undiminished by the exercise of any of the
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rights reserved in their deed from Powell, from the year 1800
to the year 1845.
The case was submitted for decision, by

M. M. Butler, for the plaintiff and —
B. Freeman, for the defendant.

Howarp, J.— This is an action of the case, for diverting
water from the plaintiff’s mill, and is submitted upon an
agreed statement of facts.

The right of diverting a portion of the water of Royall’s
river from the mill, by a dam, through an artificial channel,
was asserted and enjoyed, by the defendant, and those under
whom he claims, from 1780 to 1800, and the right was then
unquestionable. In the year 1800, the dam was carried away
by a freshet, and the artificial channel entirely obstructed to
the passage of water ; and the “iron-works privilege,” which
had been supplied by the water previously diverted, was
“abandoned, and so remained up to the year 1845, when the
dam was rebuilt, and the channel re-opened by the de-
fendant.”

The plaintiff, in his own right, had the quiet possession and
enjoyment of all the water power, obtained from the running
of the waters of the river in their natural channel, at the site
of his mill, and dam, undiminished by the exercise of any
rights claimed by the defendant, from 1800 to 1845, when the
defendant built the dam, and diverted the water as set forth
in the declaration.

From this uninterrupted enjoyment of the use of the en-
tire water power of the river, at his mill and site, without the
exertion of any adverse use, right or privilege, a grant might
fairly be presumed, or a just presumption of right might arise,
in favor of the plaintiff’s claim, suflicient to establish it at
law. Campbell v. Wilson, 3 East, 294 ; Bealey v. Shaw,
6 East, 208; Balston v. Bensted, 1 Camp. 463; Hilary v.
Waller, 12 Ves. 265; Gray v. Bond, 2 Brod. & Bing. 667 ;
Hazard v. Robinson, 3 Mason, 272 ; Tyler v. Wilkinson, 4
Mason, 402 ; Angell on Watercourses, 76, 77, 94; 1 Greenl.
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Ev. sect. 17 ; Bolivar Man. Co. v. Neponset Manuf. Co. 16
Pick. 241 ; Cruise’s Dig. T. 31, chap. 1, sect. 26, 43 ; Bracton,
L. 4, chap. 48, sect. 3.

But, independent of presumptions of law, the statute, (R.
S. chap. 126, sect. 1, 2,) furnishes a complete bar to the claim
of the defendant. The language is, “no dam shall be erect-
ed to the injury of any mill lawfully existing, either above or
below it, on the same stream ; nor to the injury of any mill
site, on which a mill, or mill dam shall have been lawfully
erected and used, unless the right to maintain a mill, on such
last mentioned site, shall have been lost or defeated by an
abandonment or otherwise.” The plaintiff ’s mill was lawfully
existing upon the river, and the erection of the dam by the
defendant, some ten rods above it, caused an injury to the
mill, by diverting the water, in violation of this statute.

Judgment for the plaintiff.
The defendant to be heard in damages.

Josiam Pierce, Judge, §c. versus Irisa & al.

An adjudication by the Judge of Probate upon a matter, over which he
has general jurisdiction, unless it be appealed from, is conclusive, until re-
versed.

A guardianship account may be settled by the Judge of Probate, after the
minority of the ward has expired.

Upon such a settlement, the allowance of an item of charge by the guard-
ian, for his negotiable note, given to the ward for a specified sum, is to be
viewed, not as a decree of the court, that such sum is money still due
to the ward, in the hands of the guardian; but as a payment made to
the ward.

Such a charge is lawfully allowed, when the Judge of Probate is satisfied
it was the intention of the ward to receive the note as a payment.

Where a ward, after arriving at full age, has examined the guardianship
account, and certified thereon its correctness, and his assent to its allowance,
the Judge of Probate does not exceed his authority in allowing the account,
although no notice be given to the ward to attend at the settlement.

A neglect for three years, to settle a guardianship account, (except in cer-
tain cases,) is a breach of the bond. But if the ward examine the final ac~
count, and discharge the balance, by taking a negotiable note for its amount,
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and afterwards the account be accordingly settled in the Probate Court, the
damages accruing to the ward from the breach of the bond, will be consid-
ered as included in the settlement, or waived.

Desr on a guardianship bond, given by Irish, in 1833, as
guardian to Harriet M. Mason, a minor. The defendants
pleaded performance. 'The ward became twenty-one years of
age, on the 7th of June, 1838. The first and only guardian-
ship account was made up as of said 7th June, 1838. It
contained charges against her for cash disbursed, articles fur-
nished, and services rendered, all of which left a balance due
to the ward, of $1304,67 ; and it also contained a charge for
a note of that date, and of the amount of that balance, given
to her by said Irish.

Upon that day, the ward indorsed upon the account, a cer-
tificate that she had ¢examined it, and found it correct, and
consented and agreed to its allowance.” The account was
accordingly settled in the probate office, in September, 1839,
at which settlement it does not appear that the ward was noti-
fied to attend.

On the 9th December, 1841, that note was given up, and a
new one of $1393,19, taken therefor.

To show that this note is unpaid, it was introduced by the
plaintiff, and contained indorsements made thereupon, of sev-
eral items, amounting to something over $200, received by
the ward between April, 1842, and September, 1843.

All the items in the guardianship account are admitted to be
unobjectionable, except that of the $1304,67. The plaintiff
now contends, that that item, if intended to be allowed as a
charge against the ward, was wrongful ; that neither of said
notes was received as payment, but merely as memoranda,
exhibiting the amount due upon the account ; that, in taking
the notes, she did not intend to exonerate her guardian and
his sureties from their liability upon the probate bond ; that
the proceedings of the guardian, in making the settlement,
were fraudulent, and thaf his sureties were knowing and con-
senting to the fraud.

The plaintiff offered to prove, that the ward was the step-
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daughter of the guardian, and an inmate of his family, until
after she became of full age ; that, for some time prior to said
7th of June, 1838, the guardian was totally insolvent, and has
so remained ; that one month prior to said day, he made a
mortgage of sundry articles of household furniture, running to
the ward, (the consideration of which was stated to be $500,)
for securing the payment of a note of said Irish, for the sum
of $1304,67, payable to said ward, and that said mortgage
was witnessed by Daniel C. Emery, one of the sureties; that
said Fmery certified on the 11th of June, 1838, that the said
Irish appeared before him and acknowledged said mortgage to
be his free act and deed ; that said ward never actually receiv-
ed any of the mortgaged property ; that no person was pres-
ent at the adjustment of said guardianship account; that the
said ward was not apprised of the insolvency of her said
guardian at the time of the settlement of his account, nor till
long after the giving of the new note, in December, 1841 ;
that the said Emery knew that the said Irish had given the
note of Dec. 1841; that he proposed to said ward that she
should take a new mortgage of said Irish’s furniture, to secure
the same in part, and {hat said Emery knew, at the times said
guardian made said two notes, that said guardian was wholly
insolvent, and unable to pay said notes, and did not disclose
such fact to said ward. Irom all which the plaintiff contend-
ed, that said Harriet never ratified said proceeding, in taking
and renewing said note.

WeLs, J., who presided at the trial, directed a nonsuit,
which 1s to be taken off, if it was improperly ordered.

J. Goodenow, for the plaintiff.

When the condition of a probate bond has been broken, the
judgment thereupon ¢ shall be entered in common form for
the penalty.” R. S.c. 113, $ 13 ; ¢. 115, § 78.

1. The neglect for three years to settle a guardianship ac-
count was a breach of the bond. R. S.ec. 110, § 27 and 28;
R. S.c. 113, § 17 and 20.

This action is therefore maintainable. Though the Probate
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Court may settle such an account after the three years, yet
that neglect must stand as a breach of the bond.

Where there has been a breach, a citation is not a neces-
sary preliminary to a suit on the bond. Potier v. Titcomd,
1 Fairf. 64; 2 Fauf. 168.

2. The bond was broken, because there was not a faithful
discharge of the trust. The guardian expended his ward’s
money, and substituted for it only his own note, which was
but the note of an insolvent man. Such a proceeding was
waste. 2 Story’s Eq. p. 513 and 515. ‘

3. The failure to pay over in money the balance to the
ward, upon her arriving at full age, was another breach of the
bond. R. S.ec. 110, § 15. His own note was not money.

Her certificate that the account was correct, was but an ex-
pression that she found the debt side correct, in relation to the
items there charged for her maintenance and education.

The taking of the note, by the ward, was no discharge of
the liability on the bond. Between persons standing in such
fiduciary relations, uberrima fides is required. 2 Kent’s
Com. 483, note b.

In transactions between a guardian and ward, after the
minority has ceased, if the intermediate period be short, the
former relation may be considered as still subsisting. 1 Story’s
Eq. 312, 313, 314 and 315.

The presumption of law in this State, that the acceptance of
a negotiable note is payment of a pre-existing debt, may be
rebutted by evidence. 'This evidence may consist of circum~
stances which show a different intent. Butis v. Dean, 2
Mete. 76 ; Reed v. Upton, 10 Pick. 524 ; Whitcomb v. Wil-
liams, 4 Pick. 230; Fowler v. Bush, 21 Pick. 230 ; Story
on Notes, 107. What the intent of the parties was, is for the
jury. 2 Greenl. Ev. 425.

That rule applies only to notes given for sémple contract
debts. Specialties are not within it. A note is merged in a
bond. Is a bond also merged in a note?

The ward is not bound by her consent to take the note,. if
induced so to do by the suppression of a material fact. Saf~

VoL. xxxI1, 33
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ford v. Bacon, 1 Hill, 532. An accord without satisfaction is
of no avail. Was the guardian under any higher obligation
to pay by reason of his note ? What was the new considera-
tion ? A promise to pay a debt, secured by an instrument of
a higher nature, is void. 5 Cowen, 195.

This claim is not barred by the settlement made in the
Probate Court, because there was no notice to the ward. 11
Mass. 507; 17 Mass. 90; Cowen & Hill’'s Notes to Phil. on
Ev. part 2, page 868.

Whether proceedings in the Probate Court, after the ward’s
minority had ceased, could affect her rights, is matter of some
doubt, as the probate jurisdiction is limited to persons under

guardianship.

If the first note was not a payment, the renewal of it could
not be. Pomroy v. Rice, 16 Pick. 22; 9 B. & ©. 418.

If the guardian, at the giving of the note was insolvent,
the sureties are placed in no worse condition, by being held
on the bond.

Shepley and Dana, for the defendant Emery, one of the
sureties.

The plaintiff’s attempt to set aside the decree of the Pro-
bate Court, because the guardianship account was fraudulent,
is but an attempt, in a collateral suit, to impeach the decree,
for matters not apparent on the record. 1If aggrieved, the only
remedy for a party, in such a case, is by appeal, or by writ of
error, or by application for a new wial.  Goodrich v. Thomp-
son, 4 Day, 215.

“The decree of a Court of Probate, if not reversed nor ap-
pealed from, cannot be questioned in a collateral suit, unless
fraud is clearly shown, or there is a defect plainly apparent on
the face of its proceedings.” Allen v. Lyons, 2 Wash, C. C.
R. 475 ; Blount v. Durach, 2 Wash. C. C. R. 657; 14 8. &
R. 184, n.; President, &c. v. Groff, ib. 181; McPherson v.
Cunliff, 11 S. & R. 431; Paine v. Stone, 10 Pick. 76;
Brown v. Gibson, 1 N. & M. 326 ; 2 Bailey, 60; 1 Bai-
ley, 25.

The record shows the account to be closed. If it had been
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unsatisfactory, the party should have surcharged and falsified ;
or have had the sum, if any, which the guardian had misap-
plied, specifically fixed. Ordinary v. McClure. 1 Bailey, 7.
A guardian is not liable on his bond, till he has been cited by
the Judge of Probate to account, and has refused, 1 Root, 51 ;
or till a specific sum has been decreed to be paid over. 3
McCord, 237.

If necessary that the ward should be notified that the ac-
count was in the Probate Court for settlement, this court will
presume it was done. T'ryon v. Trion, 16 Verm. 313.

Such notice could have availed nothing to the ward. She
had settled and discharged the account before.

The taking of the note and mortgage, and her subsequent
conduct in renewing the note and receiving payments upon it,
discharged the sureties. '

If the bond was broken, by the three years neglect to set-
tle an account, the breach was but nominal,“and it was healed
by the subsequent settlement. 8 Pick. 394.

If the giving of a note by the guardian, instead of paying
money, was a breach, it was competent for the ward, after the
breach, to discharge the sureties in the bond. This was done
by the renewal of the note. 13 Wendell, 75 ; Chitty on Con-
tracts, 6th Am. Ed. 113, n.

The extension of the pay-day was a discharge of the sure-
ty. He was thereby induced to neglect the means of securing
himself.

Deblois and J. Goodenow, in reply.

The plaintiff does not attempt to set aside the decree of the
Probate Court. He rather insists upon its validity. We
spread the whole record before the court, in order to enforce
the decree, which shows that there is money, belonging to
the ward, in the hands of the guardian. For the note which
he gave was not a payment.

The decree does not affirm that the guardian had performed
his duties, or that he had paid the money, or that the sure-
ties are discharged. The decree was just, but the defendants
have not complied with it. Tt is a judgment in favor of the
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plaintiff, and the note is but further evidence of its amount.
In substance, it was only striking a balance to be carried to
new account. 'The partial payments indorsed, are merely re-
ceipts for certain sums paid upon the judgment.

Here was no forbearance to collect the debt of the guard-
ian, for he was insolvent. The surety cannot, therefore, have
been injured.

Tesney, J.— Every guardian is required to render and
settle his account with the Judge of Probate, once in three
years, and as much oftener as the Judge shall cite him for that
purpose. And on the neglect to do so, the condition of the
bond, which he is obliged to give to the Judge, is deemed to
be broken, and he exposed to removal from his trust. Stat. of
1830, c. 470, §$ 10; R. S. ¢. 110, $ 27 and 28. The bond
to be given, is conditioned among other things, that he render
a just and true account of his guardianship as often as and
when by law required, and at the expiration of his trust, to
pay and deliver over all moneys and property, which on a
final and just settlement of his accounts, shall appear to be
remaining in his hands. Stat. of 1830, c. 470, $ 11; R. 8.
c. 110, ¢ 15.

The duties of a guardian in many respects are similar to
those of an administrator, and the bonds required of one and
the other are also substantially the same, so far as their duties
are analogous. 'The principles, which have been judicially
settled touching the legal obligations of an administrator, will
apply to the like obligations of a guardian. When an admin-
istrator has received personal property of an intestate, and
shall not have exhibited upon ocath a particular inventory
thereof, and in all other cases of neglect or mismanagement,
execution shall be awarded against him, for such part of the
penalty of his bond, as may be adjudged on a trial in due
course of law. Stat. of 1821, c. 51, § 72; R. 8.c. 113, $
17. 'When not otherwise provided by law expressly, like
proceedings, judgment and execution, so far as applicable,
shall be had upon the bonds of guardians, and others, as is
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provided in reference to bonds of administrators, in common
cases. Stat. 1821, § 71 and 74; R. S.c. 113, § 19. The
privilege is secured to the guardian to have his accounts with
his ward settled by the Judge of Probate ; and the adminis-
trator has the like privilege in relation to his accounts with
the estate of which he has charge.

It is the peculiar province of the Judge of Probate to take
care, that guardians render accounts with their wards as fre-
quently as the law requires, and also whenever he supposes,
that it may be for the interest of wards. He has a supervis-
ion over the pecuniary affairs of minors, they having no others,
who can be legally called upon to look after and protect their
rights against their guardians. It is his duty to examine guar-
dians’ accounts rendered to him, and adjudicate thereupon.
If the guardian is aggrieved at any decree of the Judge of
Probate, he can appeal to the Supreme Court of Probate.
The same right of appeal is open to the ward, when a decree
is made after his arrival at full age, and before that time
through his guardian, from a decree unon an account of a for-
mer guardian, who has resigned or been removed. No other
tribunal than a Court of Probate is competent to pass upon
accounts of guardians, which have been duly rendered.

In Jennison v. Hapgood, 7 Pick. 1,it was held, that a
party aggrieved by a settlement before the Judge of Probate
of an administration account, must appeal, or if the proceed-
ings might be treated as a nullity on account of fraud, the
executor might be cited to account in the Probate Court.

In Robbins, Judge, v. Hayward, 16 Mass. 524, it is said by
the Court, “ He [the administrator,] is entitled to have his
accounts first settled in the probate office. If a balance ap-
pear against him, and he do not pay over according to the
decree of the Judge, his bond will be put in suit.”

“'The question of fraud in an executor’s account cannot be
tried collaterally. The Probate Court is the proper forum for ‘
settling the account. If the party aggrieved by the fraud is
aware of it, at the time, when the account is allowed, he may
appeal ; and if he is not, he may cite the administrator to re-
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settle the account and allege the fraud. Paine v. Stone, 10
Pick. 75.

This suit is upon a bond given to the Judge of Probate by
James Irish, upon his appointment as the guardian of Harriet
M. Mason, and the other defendants, as his sureties, on May
7, 1833. The bond is conformable to the requirements of
the statute, and in its condition obliges the guardian to render
an account once in three years, and to pay and deliver over
all balances and sums of money, that shall be found remain-
ing upon his account, the same being first examined and
allowed by the Judge of Probate, for the time being, unto the
said minors. The defendants pleaded a general performance
of the condition of the bond. 'The plaintiff joins issue and
sets out an assignment of the breaches upon which reliance
is placed. — 1st, That on June 7, 1838, when Harriet M.
Mason arrived at the age of twenty-one years, there was due
to her from her guardian the sum of $1304,67, which he has
not paid to his ward, though duly requested, but has fraudu-
lently wasted and converted the same to his own use; and
2d, that the guardian did not render an account of his
guardianship, as by law required, once in three years, and
that the omission did not arise from sickness or other unavoid-
able accident.

The plaintiff contends, that by the settlement of the ac-
count rendered to the Judge of Probate, there is a balance
found in the hands of the guardian, which has never been
paid ; that the decree of the Judge cannot properly apply to
the charge of the note given for the balance, but only to the
several credits therein, to the ward, and the charges against
her, for disbursements in cash for her benefit, the articles fur-
nished and the services performed for her, as contained in the
account ; that the Judge, having no authority to allow a pay-
ment upon the final settlement in any other manner than in
money, the charge of the note is to be treated as a credit of
that amount of cash, in the guardian’s hands. It is denied
that the ward intended to receive the note in discharge of the
balance, or to exonerate the guardian or his sureties from their
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former liability on the bond. It is further insisted, that the
proceedings on the guardianship account, were fraudulent ; and
that the sureties consented to those proceedings, and therefore,
were equally implicated in the fraud, with the guardian him-
self. And for the purpose of establishing the fraud charged,
certain facts were offered to be proved; which was not per-
mitted by the presiding Judge, who directed a nonsuit.

It is not contended on the part of the plaintiff, that he has
the right to impeach or overhaul the decree of the Judge of
Probate in this suit, but it is attempted to be maintained, that
there was a balance found in the settlement, and that under
the account as presented, and the facts offered in evidence, the
action can be sustained.

The guardian presented his account, which was examined
and allowed at a Probate Court, holden on the first Tuesday
of September, 1839. The same account was prepared and
exhibited to the ward, immediately on her arriving at the age
of twenty-one years, on June 7, 1833, and she at the same
time signed a memorandum in writing, in which she acknowl-
edged that she had examined the account, found it correct,
and consented and agreed to its allowance. The note is
charged in that account, and she is supposed to have received
it, in the same manner, that she received any other article in
the account.

The adjudication of the Judge was upon a subject matter,
over which he had general jurisdiction, and after the account
was presented by the guardian, the juirsdiction over it, so far
as the same was to be examined and allowed or disallowed,
was exclusive in him. If all the proceedings were conform-
able to the provisions of the statute, the decree, not being ap-
pealed from, was binding upon the parties, so long as it should
stand unreversed. Whatever was embraced in the account
was a subject of that decree, and by it, was legally establish-
ed. If the account contained any item, which the law would
not authorize the guardian to make, or the Judge to allow,
yet if the consideration of it fell within his jurisdiction, the
allowance would be binding, if no appeal was taken from the
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decree. After the adjudication, no appeal being claimed, the
account has passed into a judgment of a court of competent
jurisdiction.

The charge of a negotiable note of the guardian, for the
amount of the balance in his hands, belonging to the ward,
made the subject of the decree, cannot be regarded merely as
credit of the amount in money. The note was received more
than a year before the allowance of the charge therefor, and
might have become obligatory upon the guardian by negotia-
tion, even if he had been required to pay the same balance in
money. It must have been understood by the Judge as
something more than the simple acknowledgment, that he
held this balance. He treated it as he did any other charge
in the account, and the allowance, even if the Judge mistook
his duty in relation to it, will equally apply to this charge.

If the ward admitted the account to be correct, and con-
sented to be bound by it ; and if she received the note after
such consent, through imposition and fraud practiced upon her
by the guardian, and the allowance was decreed before she
was apprised of the fraud, so that she was prevented thereby
from taking an appeal, the guardian is still entitled to have these
questions of fraud tried and settled by the proper tribunal ;
and as we have seen, he should have been cited to appear
before the Court of Probate, for the purpose of re-settlement
of his account, when the whole subject could have been
opened and examined.

But it is objected, that it does not appear, from the copies
of the proccedings in probate, that the ward was notified to
be present at the court, when the guardian’s account was ex-
amined and allowed, and therefore she is not bound thereby.
There being no evidence, that she was present at that time,
or notified to be present at the hearing, it is perhaps inferrable,
that the Judge, in making the decree, was influenced by her
written admission, that the account was correct, and that she
assented thereto. If it was necessary that she should have
had notice, in order to make the decree effectual, and she was
not notified, the decree becomes a nullity. But the guardian



CUMBERLAND, 1850. 265

Pierce v. Irish.

having filed his account, which is admitted to be correct in
all respects excepting in the charge of the note, he is entitled
to have it examined, after proper notice shall have been order-
ed and given, and to require that it shall be adjudged in all
its items, before a suit can be instituted and maintained upon
the bond.

But was it necessary, that notice should have been given to
the ward, to be present at the court, when the account was to
have been examined, in order that the Judge should have juris-
diction to pass finally upon the account ? An administrator’s
account cannot be settled in probate, without reasonable no-
tice to the parties interested. R. S. chap. 106, sect. 40. In
a settlement of a guardiag’s account, the statute requires no
notice to be given. 'The reason for the distinction is obvious,
touching the settlement during the ward’s minority. The
notice would be immaterial. 'The ward is supposed incapable
of action. It is the duty of the Judge of Probate to guard
his rights, when the guardian is adversely interested. And
when the settlement takes place after the majority of the ward,
the Judge is not exonerated from a continued vigilance over
his affairs. It is proper, however, that a ward, having the right
to act in his own behalf, should be notified and heard. And
it is believed, that such has been the practice by Courts of
Probate generally. But the statute has not directed what no-
tices shall be given by administrators in the settlement of
their accounts, farther than it shall be reasonable. This is en-
trusted to the sound discretion of the Judge, in each case.
When it appears to the Judge, that the ward has had full
knowledge of the account, after he has arrived at full age, and
has in writing assented to its correctness, upon an examina-
tion, it cannot be said with propriety, that the Judge has ex-
ceeded his power, in allowing the account. 'The notice,
which can be of service to the ward, has been received, and
she has virtually been heard, so far as is useful to him.

It is true, as contended by counsel for the plaintiff, that un-
til the final settlement of the guardian’s account, after the

VoL, xxxI. 34
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ward has come to full age, if the intermediate time be short,
the relations between them may be regarded as subsisting ;
still it is competent for the ward to act in his own behalf, and,
if his acts afterwards have the sanction of the Judge of Pro-
bate, upon a full view of the whole subject, it would not be
reasonable, that it should be revised collaterally.

Until the note of the guardian in this case was given, and
received by the ward, he had the amount in his hands, which
he was bound to pay in money, if demanded. It may have
been unwise, that this right of the ward should have been
waived, but if she really intended to receive the note, as pay-
ment, and in discharge of the sum in the guardian’s hands,
and she was not induced to do so, by any fraud practiced upon
her, or by a concealment, or in ignorance of material facts,
she would be legally bound. The claim, which she had
against her guardian, was the sum of money in his hands.
The bond, to the Judge of Probate, was, in its character, col-
lateral security therefor. It might require clear evidence to
satisfy the mind, that it was her intention to receive the note,
as absolute payment of her claim, but if such intention was
fully manifest to the Judge of Probate, the act cannot be
treated as a nullity, in a suit like the present. In the cases
referred to upon this point, by the plaintiff’s counsel, the
question presented was, what was the intention, in giving a
negotiable note, when security existed in a specialty ? And
no doubt was expressed if the design was to give and take
the note, as payment of a sum due, although collaterally
secured by an instrument of a higher nature, the transaction
would be valid. Fowler v. Bush, 21 Pick. 230. We are to
suppose that the Judge of Probate treated the matter as settled
by the parties upon full consideration, and the decree is bind-
ing, till impeached in another mode than that attempted.

The failure of the guardian to render to the Judge of
Probate his account for more than three years from the time of
his appointment, was a breach of the bond. But no suit was
commenced thereon till a long time subsequent to the settle-
ment, which took place in the probate office, in September,
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1839. 'The account which had been rendered, and then set-
tled and allowed, purports to cover every thing arising under
the guardianship, from its commencement, and was a final set-
tlement hetween the parties. By the decree, all claim of the
ward against the guardian, was discharged by the note, which
was given and received. All damages accruing to the ward
from previous breaches of the bond, are presumed to have been
included in that settlement, or waived.
Nonsuit to stand.

Nore.— Howarp, J. having been of counse. in this case, took no part in
its decision. .

SmaLL versus PENNELL.

The fee in lands, reserved for public range ways, remains in the original pro-
prietors, until they part with it.

In an action of trespass by opening a road over the plaintiff’s land, proof of
the reservation of such a range way over the locus in quo, furnishes no de-
fence.

Over such range ways an easement may be acquired by ways, legally laid out
or by long user.

Such range ways, as to the right of the public to the use of them, are to be
viewed as any other lands.

‘Where county commissioners have undertaken to locate a public way, their
proceedings, until reversed, are valid, if they had jurisdiction to commence
them, though their subsequent acts may have been erroneous.

Unless they had such jurisdiction, their doings are ineffectual, and may be
avoided, even collaterally.

A general jurisdiction over the subject matter is not, of itself, sufficient to
give validity to their proceedings.

A sufficient jurisdiction can be conferred, (in any case in which they may be
called to act,) only by the preliminary measures, preseribed therefor by law.

Where county commissioners undertake to establish a town way, upon the
unreasonable neglect or refusal of the selectmen to locate it, their records,
in order to be effectual, must disclose the facts upon which their jurisdiction
is founded.

In the establishment, by the commissioners, of such a way, it was Held, that
they had no jurisdiction in a case, where their records showed neither a
request made to the selectmen nor one made to the commissioners; nor
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that any of the original petitioners had applied in writing to the commis-
sioners, nor that application by any one had been made to them, within a
year from the neglect or refusal of the selectmen.

Parole testimony, offered, not to prove alost record of county commissioners,
but as a substitute for such a record, is inadmissible.

Trespass quare. 'The plaintiff introduced a deed to him-
self of the locus in quo, dated April 19th, 1847, and proved
that his grantor had been in possession of the land by fences,
fourteen years previously ; and that the defendants, in June,
1848, removed the plaintiff’s fence and opened a road upon the
locus in quo. It was admitted that the plaintiff s grantor is
the plaintiff it interest in this suit.

The defendant offered to prove by the records, (which
were more than eighty years old,) of the proprietors of the
town, that the locus in quo was “ part of a public range way
or allowance-road.” The presiding Judge ruled that, unless
the defendant was a surveyor of highways, such proof would
be no justification, and rejected the evidence.

The defendants also attempted to show a location by the
county commissioners of a town way over the locus in quo
in 1846, and introduced their records of that year.

The plaintiff’ objected to the reading of the record, on ac-
count of certain alleged deficiencies therein, which are suffi-
ciently noticed in the opinion, given by the court.

The defendant offered to prove by parole, that he, as the
servant of the agent appointed therefor by the commissioners,
opened the road as located by them and did the other acts
complained of. That proof was rejected.

In aid of the record, the defendant proved that the select-
men acknowledged in writing, under date of June 2d, 1845,
“that they had been petitioned, and had refused, to open the
road, which was afterwards located by the commissioners, and
opened by the defendant.” .

One of the selectmen testified for the defendant to the same
fact, and he had made search for the original petitioh in the
selectmen’s office, and believed it to have been lost.

Robert Starbird, for the defendant, testified, that he and
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others petitioned the selectmen in writing to open the road,
and that upon their refusal or neglect to do so, an application
in writing was made to the county commissioners, who after-
wards, in 1846, located the road. The testimony of the
selectmen and of Starbird was objected to by the plaintiff.

Howarp, the presiding Judge, ruled, pro forma, that the
county commissioners’ record was not admissible, as evi-
dence.

A default was entered, which is to be taken off, if the said
record was admissible, or if any of the evidence which was
offered by the defendant and rejected by the Judge, ought to
have been received.

Codman and Foz, for the defendant.

The record was admissible. 1t could not be impeached
collaterally. The adjudication is valid till reversed on certio-
rari. 16 Johns. 55; 1 East, 355; 15 Maine, 73; 22 Maine,
128 ; 28 Maine, 277, 411; 26 Maine, 407; 3 Fairf. 237,
271. This is the turning point of the case. For acts done
under a judgment of court, this suit cannot lie.

The minutes of the commissioners, where record is incom-
plete, are evidence. 3 Pick. 281; 27 Maine ; 18 Pick.
464 ; 23 Pick. 170.

If a record be lost, its contents may be proved by parole.
22 Maine, 442,

It is not requisite that the preliminary steps, to give juris-
diction, shall be shown by the record. The other proofs have
established them.

The remedy for the plaintiff, if any, might have been by
certiorars. His grantor might have petitioned under the stat-
ute for damages. 'This action cannot lie in favor of the pre-
sent plaintiff. He did not own, at the time of the location.

The defendant, acting under the commissioners, was a
public officer. 9 Greenl. 98; R. 8. c. 25, $ 40.

The exclusion of the records of the original proprietors of
the town, was wrongful. They would have shown a way,
reserved for the public, at least for the dwellers of the town
upon the locus in quo. 'The lots were laid out ¢o, but not in-
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cluding, the range way. 'The plaintiff, therefore, had no title.
His land does not cover one inch of the road. 'The case
shows that the defendant was an inhabitant of the town,
having rights upon the range way. He had the right to
make the way, thus reserved, safe and convenient for himself
and other townsmen to pass.

Fessenden & Deblois and O’ Donnell, for plaintiff.

WeLLs, J.— The plaintiff being in possession of the locus
in quo, and claiming title to it by virtue of his deed from An-
drew Low, is entitled to maintain this action, unless the justi-
fication set up by the defendant can prevail.

The defendant contends, and he offered to prove, that the
land upon which the alleged trespass was committed, was a
public range way. But the fee in such range ways remains
in the original proprietors, unless they have parted with it, and
an easement may be acquired over them by ways legally laid
out, or by long user. In relation to the right of the public to
their use, they are to be viewed in the same manner as any
other lands. 'The proof offered by the defendant, if received,
would constitute no justification, and was therefore properly
rejected. Howard v. Hutchinson, 1 Fairf. 335.

The defendant also alleges, as a ground of his defence, that
in April, 1846, the county commissioners located a town way
over the locus in quo, and that he was employed by the agent
of the county commissioners to make the road, and in mak-
ing it, he did the acts of which complaint is made.

The plaintiff denies the jurisdiction of the commissioners
in the case in question, and the legality of their proceedings.

Unless the commissioners had jurisdiction to authorize the
commencement of their proceedings, they would be void. A
general jurisdiction meérely, by law, over the subject matter,
is not enough ; they can only have it in the particular case in
which they are called upon to act, by the existence of those
preliminary facts, which confer it upon them. Their doings
are ineffectual unless they have power to commence them, and
may in such cases be avoided collaterally. But having juris-
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diction, if their subsequent acts are erroneous, they are valid
until vacated by certiorari. Baker v. Runnels, 3 Fairf. 235 ;
Goodwin v. Hallowell, tbid, 271 ; 12 Mete. 208 ; Sumner v.
Parker, 7 Mass. 79; Haskell v. Haven, 3 Pick. 404 ; Wales
v. Willard, 2 Mass. 120 ; Loring v. Bridge, 9 Mass. 124 ;
Davol v Davol, 13 Mass. 264 ; Frumpton v. Pettis, 3 Lev.
23 ; the case of the Marshalsea, 10 Co. 68.

The only inquiry then, which can be considered, is, Wheth-
er the commissioners had jurisdiction of the case upon which
they undertook to act, and if they had not, the defence can-
not be sustained.

By stat. c¢. 25, § 32, it is provided, that ¢if the selectmen
of any town shall unreasonably refuse or neglect to lay out or
alter any such town way, &c. when requested in writing, by
one or more of the inhabitants, &c. the commissioners, at any
meeting, within one year, on application of any of the per-
sons, so requesting, by petition in writing, may cause the
said, &ec. to be laid out or altered,” &ec.

In such cases the commissioners have only an appellate
jurisdiction, arising from an application to the selectmen in
writing, and an unreasonable refusal or neglect by them to
grant it. 'Then any of the persons, who have applied to the
selectmen, may prefer their request, within one year, to the
commissioners, by petition in writing. And the record of the
commissioners must disclose the facts upon which their juris-
diction is founded, as it appears, was done by the record of the
court of sessions mentioned in Gloodwin v. Hallowell.

In this case neither the request to the selectmen nor the
petition to the commissioners, was made a part of their re-
cords. 'The extracts from their records show that they acted
upon “ petition of Robert Starbird & als. petitioners for a
town road in Grey.” 'The contents of the, petition not being
stated, it cannot be known from the record whether this was
the petition to the selectmen or the commissioners. 'The
allegation in the record, *that the selectmen of Gray have
unreasonably refused and neglected to lay out and locate the
way, as set forth in the foregoing petition,” is only one of the
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requisites necessary to give jurisdiction ; it must further ap-
pear that some of the persons, requesting the road to be laid
out, made their application in writing to the commissioners,
who have no right to act upon the subject unless it is legally
brought before them by some of those aggrieved.

It does not appear by the record, as it should, that the ap-
plication was made to the commissioners within one year
from the neglect or refusal of the selectmen.

The parole testimony is offered, not to prove a lost record
but as a substitute for the record itself. 'This is inadmissible.
The acts and doings of the cornmissioners must be manifested
by their records, which, if lost or destroyed, may be proved
by parole evidence. But it is not suggested that their re-
cords have been Jost. 'There is an omission to record what is
essential in order to give validity to their acts.

The grounds of the defendant’s justification failing, the
default, which was ordered, must remain.

II

Swuyre & al. AcENts oF THE VILLAGE ScHooL DisTricr
IN Brunswick, pefitioners for mandamus,
versus
Joun F. Trrcoms, Tressurer or THE Toww.

The court is authorized, both by the common law and by statute, to issue writs
of mandamus to courts of inferior jurisdiction, to corporations and individu-
als, when necessary for the furtherance of justice and the due execution of
the laws.

The process of mandamus cannot be used for the review or correction of judi-
cial errors.

The collector of taxes of a town has the same powers, and is under the same
obligations, to collect school district taxes, as in cases of town taxes.

The treasurer of a town has the same authority, and is under the same obli-
gations, to enforce the collection and payment of school district taxes, as in
cases of town taxes.

In discontinuing or reconstructing its school districts, a town may make its ac-
tion to be conditional, dependent upon the consent of the districts to be affected.

Such conditional action is not a delegation of its authority,
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By the special statute of 1848, ch. 140, the doings of the town of Brunswick,
for the formation of its village school district, were confirmed, and the dis-
trict is held to be legally established.

If a school district have legally voted to raise a sum of money, for purposes
within their authority, and the assessors of the town ascertain the fact and
assess the same, such assessment is not rendered inoperative by the omission
of the district clerk to certify to the assessors the vote of the district.

On a summary hearing, upon a petition for a mandamus, the court will not de-
termine the constitutionality of a law, involving merely the rights of third
persons.

A ministerial officer, entrusted with the collection and disbursement of rev-
enue, in any of the departments of the government, has no right to with-
hold a performance of his ministerial duties, preseribed by law, merely be-
cause he apprehends that others may be injuriously affected thereby, or that
possibly the law may be unconstitutional.

Peririon for mandamus. 'The respondent was treasurer of
the town of Brunswick. )

Some proceedings were had by the inhabitants of that
town, in April, 1848, with a view to the consolidation of
three of its school districts into one, to be called the village
district. These proceedings are sufficiently stated in the de-
cision of the case by the court. In August, 1848, an Act of
the Legislature authorized the inhabitants of the village dis-
trict to raise, for the support of schools, a sum not exceeding,
in any one year, three-fifths of the amount, apportioned to
said district from the school money raised by the town for the
same year, to be assessed and collected in the manner provided
for the assessment and collection of school district taxes.

The petitioners allege that, at a legal meeting in April, 1849,
the district voted to raise, by a tax, $702,56, being three-fifths
of the amount apportioned to the district, out of the money
raised that year by the town, for supporting schools; that,
pursuant to the public Act of August 6, 1846, the district had
borrowed §$325, for repairing the school houses belonging to
said district, which last mentioned sum, the respondent, as
treasurer of the town, had received and duly paid out for said
repairs ; that the assessors of the town duly assessed said
sums, (amounting with the interest on said loan, and with the
authorized overlayings, to $1093,48,) upon the polls and es-

VoL. xxx1. 35
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tates within said district, according to law ; and committed to
Stephen Snow, the collector of taxes of said town, lists of
said assessment, with warrant to levy and collect the same, and
pay the amount thereof to said Titcomb, on or before the
first day of December, 1849 ; and also certified to said Tt
comb, the assessment and commitment aforesaid ; that said
Snow, after collecting a part of the sums so committed to
him, (out of which the money borrowed as aforesaid, has
been fully paid,) has neglected to complete the collection,
leaving not less than $600, yet uncollected ; that, in execution
of the contracts entered into by the district, for the support of
schools, the officers of the district have drawn their order up-
on the selectmen of the town, in favor of a person having a
just claim against the district, which order the selectmen have
declined to pay or accept, for the reason, alleged by them,
that the district has already received its full proportion of the
school money, raised by the town, and that the amount raised
by the extra taxation in the district, has not been collected,
and, therefore, is not subject to the order of said district ; that
an order of the like tenor, and for the same purpose, has been
drawn upon the said Titcomb, treasurer, which he has de-
clined to pay, for the reason, alleged by him, that there are no
funds in his hands, subject to such order ; that said petitioners
have frequently requested said Titcomb to issue his warrant of
distress against the said Snow, collector as aforesaid ; which
he has wholly refused to do ; that, by means of said refusals,
the inhabitants of said dlstnct are aggmeved and deprived of
their just rights:

Wherefore, they pray that a Rule be issued to said Titcomb,
to appear at, &c., to show cause, if any he have, why a
writ of mandamus should not be issued by this court, com-
manding him to issue such warrant of distress.

This petition was entered at the term of the court held for
the county of Oxford, where it was ordered, that a rule be
issued to said Titcomb, to show cause, &ec. at the term of the
court then next to be held for the county of Somerset, when
and where it was agreed, that the cause should be postponed
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and stand for argument at the term of the court, then next to
be held for the county of Waldo, and that the respondent
shall then and there make such a written return in answer to
this petition, as he would by law be required to malke to an
alternative writ of mandamus, and that, upon such return,
or upon the default of the respondent to make such return,
and upon the proofs adduced by the parties, if the opinion of
the court shall be in favor of granting the prayer of the peti-
tion, a peremptory writ of mandamus shall then issue.

And at said term for the county of Waldo, the said Titcomb
filed his answer.

That answer contained an extended and well drawn argu-
ment upon the law, applicable to the facts which it alleged.
"The facts will sufficiently appear in the opinion given by the
court.

The grounds assumed by the respondent were, in substance :

I. The so called village school district never had a legal
existence.

1. It was not created according to the constitution or the
laws of the State. By article 8, of the constitution, the
mode in which the Legislature may proceed to enforce the
maintenance of public schools is exactly prescribed. It is
only by acting through the towns. The Legislature has no
authority to create, directly, a school district, with power to
raise money.

2. 'The vote of the town to consolidate the three districts
into one, “if such should be their wish,” was a delegation of
anthofity, such as it was not lawful for the town to make.

3. But if lawful, the districts never complied with the con-
dition. 'They never expressed such a wish. 'The utmost that
can be claimed from their respective votes, is that they con-
curred in a measure for uniting the more advanced scholars of
each district into one school, under the statute of 1847, c. 25.

4. If the town had intended to merge the three districts
into one, the law authorized it to be done only at some annual
meeting in March or April.

5. The Act of the Legislature of August 3, 1848, did not
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pretend to form a new district, but was merely confirmatory
of the votes passed by the districts. It was therefore inoper-
ative, inasmuch as the districts had not all voted for the forma-
tion of the new district.

6. It cannot have been the intention of the Legislature,
by that act alone, to establish the Union district; for, if so,
the town could have no authority to change its limits ; a right
which the law expressly gives to towns over their districts.

II. But, if the village school district had a legal existence,
the tax was not legally assessed.

1. The Legislature had no authority, under the constitu-
tion, to compel individuals to become subject to taxation
under any vote of such a corporation.

2. 'The assessors of the town had no official notice, from
the districts, of their having complied with the condition of
the town vote, whereby their consolidation was effected. In
fact such compliance was never had.

3. 'The money assessed, was never raised by a legal vote of
the district. For, beyond the amount voted, the assessors
included $325, to repay money which the district had bor-
rowed; and that money was borrowed for purposes not au-
thorized by the statute of August 8, 1846, under which it
purported to have been obtained, and upon different times of
pay-day from those prescribed by that statute.

4. No certificate of the district vote, authorizing the bor-
rowing of money, was ever furnished by the district clerk to
the assessors or treasurer of the town; nor had any certificate
been furnished them by the distriet agents, that money had
been rightfully borrowed.

III. If it be constitutional for the Legislature to authorize
school districts to raise money, the power cannot be given to
a single district, by special legislation. It can be done only
by a general law operating upon all the school districts in the
State.

IV. In a state of facts, like those presented in this case, it is
not the school district, even though legally constituted, but it
is the fown, which has authority to apply for a writ of man-
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damus, to act, not upon any officers of the district, but upon
those of the town. ‘

The facts, disconnected with the arguments, presented in
the respondent’s answer, are admitted to contain the truth of
the case.

Barnes, for the petitioners.

S. Flessenden, for the respondent.

The constitution of this State, article eight, recognizes that
a general diffusion of the advantages of education is essential
to the preservation of the rights and liberties of the people.
To promote this important object, “the Legislature are au-
thorized, and it shall be their duty to require the several towns
to make suitable provision, at their own expense, for the sup-
port and maintenance of public schools.” .

This is the whole extent of the power of the Legislature,
in regard to the establishment, support and maintenance of
public schools.

It is therefore very clear that these public schools must be
provided for, and maintained by the several towns, and at their
expense. '

It is in their corporate capacity only, that they can be com-
pelled to perform this duty. And this duty can only be en-
forced by laws, acting under the sanction of penalties, and
equally applicable to all the towns in the State; and on the
towns only.

A law, to be constitutional, operating on a town, must ope-
rate on the whole town, and in its corporate capacity. The
inhabitants of any territory in the State are not a town, unless
incorporated as such. It is essential to a town, that the in-
habitants be incorporated as such.

The Legislature has no power to compel any particular por-
tion of the inhabitants of a town, either by name, by num-
ber, by geographical, or local position, or by pecuniary ability,
to support and maintain public schools.

They cannot legislate to compel school districts, as such, to
support and maintain public schools. What are school dis-
tricts but geographical portions of the several towns, with the
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inhabitants residing thereon? Definite portions of towns ;
not towns. They may be corporations; but they are not
towns. And it is towns, and towns only, who may be made
to feel that stringent legislation, which would coerce them to
support and maintain public schools.  School District No. 3,
Sanford v. Brooks, 23 Maine, 545 ; Revised Statutes, chap.
17, sect. 2.

This village district, if it have a corporate existence, is a
private corporation. A corporation created exclusively for the
benefit of those inhabiting a small portion of the territory of
Brunswick. It has none of the characteristics of a public
corporation, established to promote literature. It is not an
academy or college, to which all the citizens have a right of
access. It is not an institution open to all the inhabitants of
Brunswick even. One residing out of the limits of the vil-
lage district, could have no access to the benefits of the school,
should he hire his board in the district. It is a private school,
existing by act of the Legislature only, if at all.

The Legislature cannot compel a man to become a member
of such a corporation, against his will. 4 Wheaton, 518,
Dartmouth College v. Woodward, see pages 707 and 708.

There are, by the constitution, but two modes by which
the Legislature is authorized to make provision for the dif-
fusion of the advantages of education, without the consent, or
direct assent of the citizens of the State. One of the modes
is by endowing colleges, &ec.; the other is by compelling
towns to make provision.

It is then in the power of the Legislature to make suitable
provision for the support and maintenance of public schools,
only through the action of the several towns. Not by laying
a tax directly on the towns, or portions of the inhabitants of
towns, but by Jaw applicable to all towns, compelling the towns
to make suitable provision, at their own expense, for the sup-
port and maintenance of public schools.

The power granted to towns to determine the number and
limits of the school districts within them, and the duty re-
quired of them so to do, is a power and a duty which cannot
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be delegated or exercised upon any conditions ; 12 Mass. 206,
214. The vote of the town of Brunswick, which consolidat-
ed the three districts conditionally, was therefore void. 3 N.

"H. 168; 3 Story, 411. Even if such a conditional vote could
be valid, the condition has never been performed, for the dis-
tricts have never given their consent in any legal form.

The inhabitants of the several towns, cannot assign the
power which is vested in the whole town, that of raising and
expending money for the support of schools therein, to the
inhabitants of the various school districts. The evils of such
a system would be too glaring, and the absurdity too manifest.
It would destroy at once that equalizing of {axation upon the
people, and that equality of burdens, as well as privileges,
which is a primary object of the constitution. It is partial
legislation. And no good reason can be assigned, why the
power might not be given to any small portion of the inhabi-
tants to tax the residue, as to give to the inhabitants of a
majority of a fraction power to tax the rest of the people.

But the great objection is, that it makes school districts
entirely independent of towns, overlooking the eighth article
of the constitution altogether. If the Legislature could, with-
out the intervention of fowns, anthorize one school district to
raise any sum of money for the support and maintenance of
schools, and impose the duty so to do, the Legislature might
give the same powers to, and require the same duties of, all
the school districts; and the action of the several towns be
superseded.

The Legislature, then, not having the power to authorize
the district to raise money for the support of a public school,
the act of the school district in voting the money for such
object was merely void, the assessment was also void. He
who should enforce the collection of it would be a trespasser.

Such a tax no collector can be bound to collect. And
above all, the court, in its wide discretion, would never
coerce a treasurer to enforce the collection of a tax, thus un-
constitutionally raised and unconstitvtionally assessed. Can
such an officer rightfully be compelled, without indemnity, to



280 CUMBERLAND, 1850.

Smyth ». Titcomb.

expose himself to trespass suits by every person who should,
by the mandamus asked for, be made to pay an illegal tax?
We believe not.

Howarp, J.— This court has power to issue writs of man-
damus to courts of inferior jurisdiction, to corporations and
individuals, when it “may be necessary for the furtherance of
justice, and the due execution of the laws.” Rev. Stat. c. 96,
$ 5. Asacourt of the highest common law jurisdiction, it
would have this judicial sovereignty and general superintend-
ence thronghout the State, upon the principles of the common
law, if there were no statute upon the subject. It is the only
power through which magistrates of inferior jurisdiction, and
officers of the law, can be compelled to perform their official
duties. The writ is to issue “in all cases where the party
hath a right to have any thing done, and hath no other specific
means of compelling its performance.” 3 Black. Com. 110.
But this process cannot be used to review or correct judicial
errors. Kendall v. The United States, 12 Peters, 524; Ex
parte Hoyt, 13 Peters, 279 ; Ez parte Whitney, 13 Peters,
404 ; The People v. The Judges of Dutchess C. P. 20 Wend.
658 ; Kennebunk Toll Bridge, pet'rs, 11 Maine, 263.

Upon the present application for a mandamus, notice has
been ordered, and the respondent has appeared, and answered,
by agreement, as upon the return of an alternative writ. He
substautially admits the facts alleged and proved by the peti-
tioners, [certain errors in the statement being shown and correct-
ed by the proofs offered,| but alleges other facts and conclu-
sions in avoidance, and as reasons why the writ should not
issue. The answer is unnecessarily, if not improperly argu-
mentative, but the facts, on which the respondent relies, and
from which he draws his conclusions, are stated in conformity
with the truth of the case, and in a manner to be readily ap-
prehended.

The duties of the respondent, as treasurer of the town, in
reference to school districts, are prescribed and imposed by
statute. Upon receiving from the assessors of the town a cer-
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tificate of the assessment of a school district tax, he had the
same authority to enforce the collection and payment, as in
case of town taxes. R. S.c. 17, §$ 33. And the collector,
upon receiving the commitment and warrant for collection
from the assessors, had the same powers, and was held to pro-
ceed in the same manner, as in the collection of town taxes.
R. 8. chap. 17, sect. 32. 'The assessors, collector, and treasu-
rer are to be allowed by the school district, for assessing, col-
lecting, and paying any district tax, a compensation propor-
tionate to what they receive for similar services respecting
town taxes. R. S. chap. 17, sect. 36. On the neglect of the
collector to complete the collection and payment of the tax
in question, by the time named in his warrant from the asses-
sors, it became the duty of the treasurer to issue a warrant of
distress to the delinquent, in the form prescribed by law, to
compel the collection; (R. S. chap. 14, sect. 111,) unless he
has shown that sufficient cause existed for omitting to con-
form to the provisions of the statute, in this particular, in this
case.

The reasons set forth by the respordent, in his answer, for
declining to issue a warrant of distress, assume substantially
the form of objections. Waiving, for the present, the question
of his right to make these objections, while occupying the po-
sition of a ministerial officer, charged with duties, upon the
due performance of which, important rights and privileges, of
large portions of the community, mainly depend, we will con-
sider the objections as they are presented. For, if it is mani-
fest from an inspection of the proceedings, that the collector
has no authority to collect the tax, by reason of its illegality ;
or, that the persons assessed, on being compelled to pay it,
would have a remedy back for restitution, the court will not
grant a process, to enforce a collection that would be fruitless
and oppressive.

The first objection is, that the village district, in which the
petitioners allege that the tax in question was raised and as-
sessed, was not legally created and established. KEvery town
in this State is authorized and empowered, at the annual meet-

VoL. xxxI 36
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ing, to determine the number and extent of the school dis-
tricts within its limits; “and, if necessary, may divide or
discontinue any such district ; or annex it to any other district
in such town, with such reservations and conditions, as may
be proper to preserve the individual rights and obligations of
the inhabitants thereof.” R. S. chap. 17, sect. 1, 2. Every
school district, thus established, ¢“shall be a body corporate ;
with power to sue and be sued, and to hold any estate, real or
personal, for the purpose of supporting a school or .schools
therein ; and apply the same to such object agreeably to the
provisions of this chapter, independently of the money raised
by the town for that purpose.” R. S. chap. 17, sect. 20 ; Stat-
utes of 1821, chap. 17, sect. 7.

The town of Brunswick voted, at their annual meeting,
April 3, 1848, “that school districts Nos. 1, 2 and 20, be dis-
continued and to be constituted one district, to be called the
village district, provided such shall be the wish of the several
districts respectively.” It will not be doubted that the town
had authority, under the statute cited, (chap. 17, sect. 1, 2,)
to discontinue and re-construct the school districts, within its
limits, with such reservations and conditions as are therein
mentioned. But it could not delegate its power, in this re-
spect, derived wholly from the statute, to other corporations.
The argument of the respondent’s counsel is conclusive on
this point. But while it was competent for the town to disre-
gard the wishes of the districts, in such proceedings, it was
equally competent to consult them. Making the wishes or
consent of the districts a condition upon which its vote was
to become absolute, did not transfer or delegate its authority
to them. It would be no less the act of the town, when the
vote took effect, because it might have been approved by the
districts. The condition was prescribed for its own action, in
a matter within its jurisdiction, and was not, in our opinion,
designed to surrender its authority to the districts.

How the wishes of the districts were to be manifested, in
order that the vote of the town might take effect, does not
appear. Were they to be by votes or by silent acquiescence ?



CUMBERLAND, 1850. 283

Smyth ». Titcomb.

And if by votes, or resolves, in what manner, and to whom to
be communicated ? Each district acted to a certain extent, on
the subject of the union of the several districts, and though,
perhaps, it might reasonably be inferred that they thereby re-
spectively manifested their willingness, and substantially their
wish, to form the united district in pursuance of the vote of
the town, yet such is not the express language of their votes.
Whether, then, the vote of the town became effective to es-
tablish the village district, might, upon a strict construction,
admit of some question, if the subject rested there. But, as if
to place the matter beyond a doubtsthe Act of August 3, 1848,
c. 140, provided: —¢ Sect. 1. The vote of the inhabitants
of the town of Brunswick, passed at their annual meeting, on
the third day of April, one thousand eight hundred and forty-
eight, establishing a school district in said town, to be known
as the village district, is hereby confirmed, and the said vil-
lage district shall have and enjoy all the powers and privileges,
and be subject to all the duties belonging to school distriets,
under the laws of this State.

“Secr. 2. The inhabitants of said village district, are here-
by authorized, at their district meeting, to raise such sum of
money in addition to their proportion of the school money
raised by the town, as may be deemed necessary for the sup-
port of the public schools, within said district ; but the amount
so raised by the district in any year, shall not exceed three-
fifths of the amount apportioned to said district, from the
school money, raised by the town for the same year.

“ Sger. 3. The money so raised by the inhabitants of said
district, shall be assessed and collected in the same manner as
is now provided for the assessment and collection of school
district taxes.”

Section 4 authorizes the inhabitants of the district to
choose their own agent, and to adopt any suitable by-laws,
not repugnant to the constitution and. laws, for the regulation
of the schools in the district. This Act was designed to con-
firm the vote of the town, and to establish the village district,
with enlarged powers and duties, and if constitutional and
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operative, it clearly had that effect. The objection to the
constitutionality of the Act, will be noticed hereafter, and the
village district may be viewed as legally constituted.

The next objection is, that the tax under consideration was
not legally assessed. It appears by the proof, that the village
district met on the 27th of September, 1848, and, among
other matters, voted to authorize the board of agents to pur-
chase a lot of land upon which to erect a building for the
accommodation of the high and grammar schools, and to erect
the building, and to enlarge and repair the school houses be-
longing to the district, forsthe accommodation of the primary
schools, and to furnish suitable rooms for the high and gram-
mar schools, until permanent accommodations could be pro-
vided, and to hire on the credit of the district, * such sums of
money, as may be from time to time needed for the expendi-
tures authorized by the preceding votes, not exceeding five
thousand dollars, and to give the necessary evidence of debt
therefor.” 'The last vote was adopted unanimously. (St.
1846, c. 208, § 1.) It also appears that this district, at their
meeting, on April 17, 1849, voted to raise by taxation, such
sum of money, in addition to their proportion of the school
money raised by the town, as would be equal to three-fifths
of the amount thus apportioned to them by the town. Act of
1846, c. 208; Special Laws, 1848, c. 40, § 2, 3. 'This vote
was certified to the assessors of the town, by the clerk of the
district, (R. 8. c. 17, § 29,) but the votes passed at the prior
meeting of the district, in September, 1848, were not fully and
formally certified, either to the assessors, or treasurer of the
town. It isurged that this is fatal to the assessment. (Stat.
1846, c. 208, $ 3.) 'These sections of the statutes are di-
rectory to the clerks of school districts, and should be observ-
ed by them ; and they would be responsible for the omission
of the duties therein prescribed. But if the assessors, without
such formal certificate of the votes to raise money, ascertain
and assess the amount actually raised by the district, and pro-
ceed legally with their assessment, in all other respects, it
would be legal and effective, notwithstanding such neglect of
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duty by the clerk of the district. Williams v. School Dis-
trict in Lunenburg, 21 Pick. 82.

If, as is contended, the district borrowed the sum of $325,
under their vote of September 27, 1848, for repairing and en-
larging the school houses, and not ¢ for the purpose of erect-
ing a school house, and of purchasing land on which the
same may stand,” and therefore for an illegal object ; and if
this sum was assessed with other money legally granted and
voted to be raised, the assessment would not thereby be ren-
dered void. R. S. c. 14, § 88; c. 17, § 30, 31; Stat. 1846,
c. 208,$ 5,6. But in fact, there were objects specified in
the second and third votes of that meeting, for which the dis-
trict could legally borrow money under the provisions of the
sixth vote. 'There is nothing in ths case, showing whether
the money was borrowed for the purpose of erecting a school
house, or purchasing land on which to erect it, or for re-
pairing school houses, and furnishing suitable rooms for the
high and grammar schools temporarily, unless the subsequent
application of it to the latter purposes named should be sup-
posed to indicate the object of borrowing. The certificate of
the clerk of the district cannot have that effect, as it embra-
ces only a part of the votes and proceedings of the meeting.
And a misapplication of the money by the board of agents
would not affect the validity of the assessments.

Another objection taken is, that the special law of 1848, c.
140, is unconstitutional, and that all proceedings under it are
void. It does not, however, lie with the respondent, as a
ministerial officer, to make this objection. He is not authoriz-
ed, or required to adjudicate the law. On a summary hearing
on a petition for a mandamus, this court will not determine
the question of the constitutionality of the law, involving the
rights of third persons, but will leave that question to be set-
tled, when properly presented by parties to an action. For
this hearing, we assume that the act is constitutional. 7he
People v. Collins, 7 Johns. 549.

I would remark, however, that this act appears to be one of
.the class of acts, by which the Legislature has authorized
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local taxation for local benefits and improvements of a public
nature ; and by which counties, towns, parishes, and school
districts have been empowered, from the organization of our
State government, (to date back no further,) to raise money
to erect public buildings, to relieve the poor, and construct
bridges and highways, to support religious worship, to estab-
lish and support schools, and to defray incidental charges.
The taxation in all such cases, will necessarily be local, and
when compared with other portions of the community, un-
equal ; yet they have been held to be constitutional, and
among the ordinary and most useful class of enactments.
Norwich v. County Commissioners of Hampshire, 13 Pick.
60; Thomas v. Leland, 24 Wend. 65; School District No.
1, in Greene, v. Bailey, 12 Maine, 254 ; Bussey v. Giilmore,
3 Maine, 191; Ford v. Clough, 8 Maine, 334 ; Hooper v.
Fmery, 14 Maine, 375; Baileyville v. Lowell, 20 Maine,
178 Kellar v. Savage, 17 Maine, 444.

The petitioners are agents for the corporation, and the dis-
trict prosecutes this petition through them. 'The objection,
therefore, founded on the supposed want of proper parties, is
not available.  Waldron v. Lee, 5 Pick. 323.

We have thus noticed the principal objections; but there
are considerations which lie at the foundation of these pro-
ceedings, that may be properly suggested at this time. A pub-
lic officer entrusted with the collection and disbursement of
revenue, in any of the departments of the government, has
no right to refuse to perform his ministerial duties, prescribed
by law, because he may apprehend that others may be injuri-
ously affected by it, or that the law may, possibly, be un-
constitutional. He is not responsible for the law, or for the
possible wrongs which may result from its execution. He
cannot refuse to act, because others may question his right.
The individuals to be atfected, may not doubt the constitu-
tionality of the law ; or they may waive their supposed rights
or wrongs ; or may choose to contest the validity of the enact-
ment, personally. Public policy, as well as public necessity
and justice, require prompt and eflicient action from such offi-
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cers. The State, counties, towns and school districts, must be
supplied, in order to accomplish the purposes of their organiz-
ations, and the proper officers, in their respective departments,
must seasonably furnish the authorized amounts.

The consequences would be ruinous if they could withhold
their services, and the necessary means, either from timidity,
or captiousness, until all questions of law, which might arise
in the performance of their official duties, should first be judi-
cially settled.

The respondent was required by law to issue a warrant of
distress against the delinquent collector, without inquiry into
the proceedings prior to the assessment and commitment of
the tax, and as he has neglected that duty, without sufficient
cause, a peremplory mandamus must issue.

|

Smiru versus MITCHELL.

If a receipter of atlached goods give his writtén contract to pay the officer
a specified sum or restore the articles, therein expressly admitting the goods
to be of that value, he will not, in an action upon the receipt, be permitted
to prove, that the articles were therein overvalued; or that such articles
had sunk in price; or that he offered other goods of the same denomination,
as good and as valuable as those attached.

Assumesit, by the sheriff, upon a written contract to pay
$500, or re-deliver certain liquors, specified in the contract to
be of that value, which the plaintiff had attached on a pre-
cept against a third person. Judgment and execution having
been obtained by the attaching creditor, the plaintiff season-
ably demanded the property. In a suit upon the receipt, the
defendant offered to prove that the liquors were overvalued in
the contract, and that such property had greatly depreciated in
price since the giving of the obligation; also that on the day
of the demand he offered to plaintiff other liquors of the
same denomination, of as good a quality, and as valuable as
those attached would have been, if kept till that time,

This evidence was all rejected.
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A default was entered, which is to stand if that rejection
was rightful.

W. P. Fessenden, for defendants, cited Sawyer v. Mason,
19 Maine, 49; Shaw v. Laughton, 20 Maine, 268.

Foz, for plaintiff.

Tenney, J., orally. — The evidence was properly excluded.
The defendant had his election whether to pay cash or de-
liver the identical articles. 'There was no right reserved to
substitute other articles, or to deduct for depreciations. If so,
controversies might arise as to the qualities and values. The
contract seems framed to avoid such issues.

Ezceptions overruled.

SweETSER versus KENNEY.

‘When an action, brought into this court by exceptions from the District Court,
is dismissed because irregularly brought here, no cost is allowed, unless the
case be such, that the dismissal of it puts an end to the whole controversy.
‘When an action, thus dismissed, is to go back to the District Court for fur-
ther proceedings, neither party can claim costs, for neither party has finally
prevailed.

Exceprions from the decision of the District Court, in a
case, which had been submitted to referees, and in which
they had made an award.

The exceptions did not show that the award had been final-
ly acted upon in the District Court, either by an acceptance or
a rejection of it.

This court declined to hear evidence on that point, and dis-
missed the exceptions for want of jurisdiction.

Butler then moved for costs against the excepting party,
and cited 8 Metc. 343.

SuerLry, C. J.—1In the case cited from Metcalf, the de-
cision put an end to the whole controversy, so that it was
known which party had finally prevailed. And that party,
under the statute, as the prevailing party, was entitled to
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costs. In this case neither party has finally prevailed. The
suit is not terminated ; it is, in effect, merely remitted to the
District Court for further proceedings. How could costs be
taxed ? From the commencement of the suit? That is not
pretended. And there is no rule for taxing by parts. Neither
party has yet prevailed, and no costs, in this stage of the case,
can be allowed.

Storer, Appellant, versus BLake & al.

One died intestate, leaving several children, of whom J was one. J died in-
testate, of adult age, never having been married, and never having received
his distributive share in his father’s estate. Heid, that share was payable, not
to his brothers and sisters, as heirs of their father, but to the administrator
of J.

Arrear from a decree of the Judge of Probate.

Nathaniel Blake died in 1845, leaving eight children and
heirs, of whom John Blake was one.

The appellant was administrator.

In 1846, the administrator was directed by the Probate
Court, to pay to said heirs their respective proportions of the
estate, each share being $2024,06.

John Blake left the State in 1839, having never been mar-
ried. He was last heard from in 1840, being then in Ten-
nessee. In January, 1849, the remaining heirs of Nathaniel
Blake obtained a decree of the Judge of Probate, that the ad-
ministrator pay to them the share, which had been awarded to
John Blake.

From that decree, this appeal is taken.

Flessenden, for the appellant.
Gloodenow, for the appellees.

Howarp, J., orally. — The respondents claim as heirs of
Nathaniel Blake.

There were no facts in the case, from which it could be
adjudged that John Blake was dead at the time of his father’s

Vou. xxx1. 37
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decease. Nor had any presumption to that effect arisen from
lapse of time. He must be considered as being at that time
in life, and as inheriting a share in his father’s estate. If the
respondents would entitle themselves to that share, they must
come in, not as the heirs of Nathaniel, but as the heirs of John
Blake, and through his administrator. Decree reversed.

On motion by the petitioner for cost, the court intimated that
it might be deducted from the share in controversy.

|

Dobee versus BARrNEs.

Where, in a suit upon a contract relative to certain corporation stock, the
contract, offered by the plaintiff in evidence, disagreed with the declaration
as to the plaintiff’s christian name, and also as to the name of the corpora-
tion ; but the identities were apparent from the recital in the contract, and
from the corporation records, to which the contract referred ; Held, the vari-
ances, (between the contract and the allegations of the writ,) constituted no
defence.

A transfer of corporation stock, made to fulfil a contract, is not ineffectual
on account of its being made two days earlier than the stipulated day.

Assumpsit upon a written contract, in which the defend-
ant, after reciting that he had transferred to Thomas Dodge
eight shares in the Anson Woolen Factory, promised said
Dodge to pay him $376, provided said Dodge should, on the
first day of June, 1846, transfer to the defendant eight shares
in said factory.

Testimony was offered by the plaintiff, tending to show
that, on the 30th day of May, 1846, one Cobb, claiming to
act in behalf of the plaintiff, Thomas 7" Dodge, left with the
treasurer of the Anson Woolen Manufacturing Company,
certificates of eight shares in the stock of said company, and
requested said treasurer to transfer said shares to the defendant,
which, according to the mode prescribed by the by-laws, the
treasurer immediately did.

The records of the company, showing the transfer from the
defendant to the plaintiff, and also that from the plaintiff to
the defendant, were introduced.
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The plaintiff proved that one Gage, acting for him, on the
17th day of June, 1848, presented the said contract to the
defendant, and demanded payment.

The trial was before Howarp, J.

A default was entered, subject to be removed, if the plain-
tiff, upon the evidence, was not entitled to recover.

McCobb, for the defendant, relied wupon the variances be-
tween the allegations of the declaration, and the proofs pre-
sented in the contract.

1. It is alleged that the promise was made to the plaintiff,
Thomas T. Dodge ; the proof is, that it was made to 7Thom-
as Dodge.

2. The allegation is of eight shares in the Anson Woolen
Factory ; the proof is of eight shares in the Anson Woolen
Manufacturing Company.

3. The allegation is, that the transfer was to be made “on
or before the first day of June;” the proof is, that it was to
be made “on the first day of June.” Greenl. on Ev. sect.
63; Wilson v. Gilbert, 2 B. & P. 281; Whitwell v. Ben-
nett, 3 B. & P. 559; Elwell v. Gilley, 14 Maine, 72 ; Boyden
v. Hastings, 17 Pick. 200; 1 Greenl. Ev. sect. 65, 66, 68,
69 ; Starkie’s Ev. part iv. pp. 1290, 1542 and onward, 1577,
1579 ; 1 Chitty’s Pl 270.

The counsel also contended that the attempted transfer to
the defendant was invalid; because it was not proved that
Cobb had authority ; and, because the transfer was not made -
on the first day of June. 'That it should be so made, was a
condition precedent ; Story on Cont. sect. 27.

It might be important to the defendant, that he should not
be a stockholder until the first day of June. Liability to
company debts is sufficient to be mentioned ; for if the trans-
fer was good, when made two days too early, it would be
good, if made at any previous time, and the defendant be
thereby exposed to liabilities, into which he never agreed to
enter.

The transfer was also inoperative, because made, not by the
plaintiff, but by the treasurer. None but the owner could
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transfer. Angell & Ames on Corp., ed. of 1846, pp. 521,
522.

W. P. Fessenden, for plaintiff.

Howarp, J. orally. — The variances, relied upon, constitute
no sufficient defence. The recital in the contract and the re-
cords of the transfer, mentioned in the recital, manifestly show
the trade to have been with the plaintf, and that it related to
shares in the Anson Woolen Manufacturing Company.

Tt is objected that the declaration contains no averment of
the identities. But that omission is supplied by the proofs.

The transfer made May 30, would be in force on the Ist
of June. As respects time, the transfer was therefore suffi-
cient,

When the plaintiff, through his agent, Gage, demanded pay
of the defendant, he ratified Cobb’s doings.

The by-laws required the transfer to be made, not by the
owner, but by the treasurer, who thereby became the owner’s
agent for that purpose. As to the want of notice, the de-
fendant is presumed to know the mode of transfer, prescribed
by the by-laws, and he also knew the time at which it was to
be made. Further notice was not required. But, if required, it
was sufficiently given by Gage to the defendant.

Default confirmed.

il

StarE wersus MarsTon & als.

InprcrMenT in the District Court against seven defendants,
for an assault upon one Dyer, a schoolmaster. Three of the
defendants filed pleas of misnomer in abatement, upon which
issue was joined. 'The Judge overruled the pleas, and the
defendants excepted. :

Tue Courr, by SuerLey, C. J. orally. — The issue was
for the jury. — Exceptions sustained.
Case remanded to the District Court.
A. W. and J. M. True, for defendants.
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Brock versus Berry.

In a tenancy at sufferance, of ahouse and its lof, the landlord is chargeable in
trespass quare clausum, if he enter by force to the injury of the tenant or
his family, even after two months verbal notice to quit.

Trespass QuARE cLAUsuM, commenced in the Municipal
Court. In the District Court, Corg, J., a motion was made,
that the writ be abated, because the statute form was not
pursued, inasmuch as the words, “ and for want thereof to
take the body of the said” Berry “and him safely keep
so that he may be had,” were omitted. The motion was
overruled.

The general issue was then pleaded. Plaintiff introduced
the deposition of Susan Fuller, an inmate of his family, and
there rested his case. The deposition stated, in substance,
that the plaintiff with his family, was occupying a house in
Portland ; that, in his absence, the defendant came to the
house, and said he should take out the windows ; thaf the wife
and child of the plaintiff were sick; that that fact was told
to defendant by said Susan Fuller, who forbade his removing
the windows; that the defendant then took out two or three
windows from the room, occupied by the plaintiff ’s wife, and
one from the bed-room.

The defendant then offered to prove, that he was the owner
of the house with its lot; that he had rented it by parole, to
the plaintiff by the month ; that plaintiff paid the rent at the
end of the first and of the second months, and at the end of
the third paid a part of that months rent; but had never paid
any thing further ; ¢hat plaintiff continued to occupy, as tenant
at sufferance, about four months longer and up to the time
of the alleged trespass; that, at several times, (at least two
months prior to the alleged trespass,) he requested the plaintiff
to leave the house and yield up the possession to him.

The Judge ruled that those facts, if true, would not consti-
tute a legal defence. But by agreernent they are to be con-
sidered as proved, for the purposes of the decision of this
cause. If they constitute a defence, or if the writ ought to
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have been abated, the plaintiff agrees to become nonsuit.
Otherwise, defendant agrees to be defaulted, with judgment
for plaintiff for four dollars damage. 'The case came into this
court upon the following certificate signed by the District
Judge : —

“ It having happened, in the trial of this cause, that ques-
tions of law have arisen, the undersigned Justice of said
court, with the consent of the parties, has drawn up this
report of the case, presenting the legal points for decision, and
the stipulation of the parties relative to the disposition of the
case.”

SuepLEY, C. J. — This case is submitted upon a deposition
and certain agreed facts. In cases reported here from the
District Court, for the decision of legal questions, the ques-
tions ought to be specifically stated. 'That has not been done.
Unless both parties waive the irregularity, the case cannot pro-
perly proceed:

The irregularity was waived.

Jokn A. Poor, for plaintiff.

1. The defendant had not terminated the lease. The rela-
tion of landlord and tenant still subsisted. Mere neglect to
pay the rent would not determine the tenancy. Thirty days
notice in writing was necessary. None such had been given.
It is fairly to be presumied that though verbally requested to
quit, yet the plaintiff was authorized to remain, upon some
new promise to pay. R. 8. c. 95, § 19; Moor v. Boyd, 24
Maine, 242 ; Wheeler v. Cowan, 25 Maine, 283 ; Meader v.
Stone, 7 Mete. 147.

2. Defendant did not enter to terminate the lease, but
merely to commit a trespass. He made no avowal of his in-
tent. He did not take possession. Plaintiff’s family were
still left in the house.

3. Plaintiff could not be turned out with violence, except
by legal process. A man’s house, he being in by right, is
his castle. 'This is not like the cases, sometimes spoken of,
where a possession is taken peacefully by the landlord. De-
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fendant had no right to enter with violence, especially against

protestation. Wheeler v. Cowan, 25 Maine, 283.
4. Even if defendant’s entry could be considered lawful,

his refusal to allow a reasonable time for plaintiff to remove
his family and goods, renders him liable, and in this form of
action. Dawvis v. Thompson, 13 Maine, 209 ; Moor v. Boyd,
supra.

True, for defendant.

1. The writ ought to be abated.

2. The plaintiff had no right in the house. He was there
by his own wrong. The letting was by the month. By the
plaintiff’s neglect to pay at the end of the third month, the
contract was ended, and his subsequent holding was unlawful.
Hyat v. Wood, 4 Johns. 150; Wilde v. Cantellon, 1 Johns.
Cas. 123. By such holding, the plaintiff became mere tenant
at sufferance. 4 Kent’s Com. 116—118. In a tenancy at
sufferance, the landlord may peaceably enter at any time ; and,
on allowing reasonable time after the entry, or after requesting
tenant to quit, he may do any acts of ownership.

He cannot be sued for acts done to his own house, even if
to make it untenantable. Harris v. Gillingham & al. 6 N.
H. 11.

But, if plaintiff was tenant at will, the requisite notice to
quit had been given, and the plaintiff might be expelled by
force. 3 T. R.295; 13 Johns. 236; 7 T. R. 431; 1 Bing.
158; 13 Pick. 39; 1 Strobhart, 313 ; 7 Iredell, 496 ; 2 Greenl.
Ev. §$ 618; 13 Maine, 209, 216; 24 Maine, 247 ; 12 Metc.
302; 2 Metc. 29; 3 Metc. 350; 10 Mete. 223, 298; Co. Litt.
57, b.

The charge of exposing the health of the family is not
proved; but if proved, a recovery for it cannot be had by
quare clausum, if the entry was justifiable.

Poor, for plaintiff, in reply.

Whether in tenancy at will or at sufferance, there are but
two ways to terminate it ; one by written notice, the other by
a peaceable reinstatement of the landlord into the possession.
Neither of these courses was taken. 7 Metc. 147. Neglect
to pay rent does not determine the tenancy.
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Howarp, J., orally. — We hold, with the District Court,
that the motion to abate the writ was too late.

The facts tend to show that the tenancy was at will ; but
the parties have agreed it was af sufferance. 'The owner,
then, had no right to enter by force. 'The tenant was entitled
to reasonable time in which to remove, and might stay till re-
moved by legal process. 'The owner had a legal remedy; he
adopted an illegal one. Action sustained.

MouLrton versus Birp.

In replevin, the defendant may, with a plea of non cepit, file a brief statement
that the propertyis in himself, or in a stranger, and that it is not in the
plaintiff.

From the plea of non cepit the common law drew an inference of property in
the plaintiff.

That inference is dislodged, when, together with that plea, such a brief state-
ment is filed.

Upon such plea, with brief statement that the special property and the right of
possession are in the defendant, and not in the plaintiff, if there be a verdict
of non cepit, the defendant is entitled to a judgment of return.

RerrLevin. Plea, non cepit, with brief statement that the
property was in one Carter, and that defendant, being an offi-
cer, had attached it as Carter’s property; and that the pro-
perty was not in the plaintiff.

The trial was before Howarp, J.

Carter had owned the property, and had made a convey-
ance of it to the plaintiff. "The defendant contended that
that conveyance was fraudulent and void as against creditors.

The verdict was, that the defendant “did not take.” Plain-
tiff moves to set aside the verdict, “because it is defective
and informal, and does not find the issue presented in the case,
and no legal judgment can be rendered thereon.”

Foz, for plaintiff.

The real matter, submitted to the jury, was the question of
property. 'This they omitted to find. The defendant’s plea
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admitted the property to be in the plaintiff ; it only put in is-
sue the unlawful taking or detention. Whitwell v. Wells,
24 Pick. 28.

On the issue of non cepit, the defendant cannot question
the plaintiff’s title. Green v. Dingley, 24 Maine, 137 ; Vick-
ery v. Sherburne, 20 Maine, 34.

The brief statement created an issue of property in the
plaintiff, or in Carter, without our filing any counter brief
statement.

The rendition of a judgment on the verdict upon these
pleadings, would not settle the title to the property. It would
not be a bar to a suit in trover. It has no binding effect.

Rand, for defendant.

The verdict is sufficient. The trial was not upon the gen-
eral issue alone. It was upon a state of pleading which in-
volved both the taking and the ownership. The verdict
rightfully followed the technical issue. No particular form of
a verdict is necessary.

The jury could not have found for defendant, except on
the ground of property.

The incongruity in the form is not greater than in verdicts
on the plea of limitation, or set-off. Suppose a case in trover
and a release set up, must the jury render verdict that defend-
ant is guilty, but has been released ?

We ask for a judgment of return. Such a judgment must
depend upon the pleadings. In view of the whole pleadings,
we are entitled to it.

Loz, for plaintiff, in reply.

If, as defendant contends, the pleading involved both is-
sues, the verdict is defective, for it finds nothing as to the
ownership of the property.

SuepLey, C. J., orally. — Can there, upon this verdict, be
a judgment for return? The pleadings seem inconsistent, yet
they are allowable by our statute. At common law, the plea
of non cepit admits property in the plaintiff. How then can

VoL. xxxI. 38
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a return be ordered. In Whitwell v. Wells, 24 Pick. 25—32,
it is said to be “ well settled, on issue of non cepit, there can
be no return, for it admits the property of the plaintiff. But
that is where the only plea is non cepit.”

In this case, it is true, there was no issue taken upon the
point, for the law does not require one ; but there was a rep-
resentation, lawfully before the jury for their consideration,
that the special property and the right of possession, were in
the defendant. ‘

By the verdict, it is not the plaintiff, but the defendant, that
prevailed. 'That verdict must have been rendered upon the
ownership. 'The taking had been admitted and justified by
the brief statement. 'The whole record must be examined to~
gether.

¢In cases where there is a plea of property in the defendant,
or in a stranger, and the issue is determined for the defendant,
there should be a return.” ¢ The general rule is stated to be,
that, where it appears from the record, that the defendant was
in possession at the time of the replevin, he shall, if he pre-
vail, have a return.”

In this case, it appears of record by the brief statement,
which is made equivalent to a special plea, by statute, that
the property was alleged to be in Carter. The issue was
found for defendant ; not specially on that plea, because no
issue was joined on it. Yet it is apparent by the record, that
no other fact was in issue, than that of property, which must
have been found for defendant, and he, being in possession, is
entitled to a Judgment for return.
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VERRILL & wife versus Innaprrants or Mivor.

In a suit against a town for damage through a defect in the road, the plaintiff,
with a view to account for the violence of his horse, may show that near the
defect where the injury occurred, there was, in the road, another defect,
which he had just passed, though without injary.

If a traveler's horse should, without the fault of the town, be running violent-
ly upon the road, it cannot be ruled, as matter of law, that the town is not
responsible for an injury, sustained by the traveler, through a defect in the
road, though it might not have occurred but for the furious running of the
horse.

In such an action, bodily pain is a part of the injury for which damage may
be recovered.

Casg, tried before Howarp, J., for an injury sustained by
the wife, through a defect in the highway.

It was a cross-road.  In it was a hill about fifteen rods long.
Two-thirds way down the hill there was a defect, extending
two or three rods along the road. Therf, for a short distance,
the road was good, till it reached another defect, viz., a small
gully, made by the running of water, diagonally across the
road, about fifteen feet before coming ro the foot of the hill.

Mrs. Verrill was riding down the hill alone, in a wagon.
Just before reaching the first defect in the road, the horse start-
ed suddenly, and run furiously down the hill. Mrs. Verrill
passed safely over the first defect, but at the second she was
thrown out and badly injured.

The defendants’ counsel objected to the admission of testi-
mony, tending to show any other defect in the road than that
by which the injury was occasioned ; and also “ requested the
Judge to instruct the jury, that if the horse was running vio-
lently before and at the time of the accident, either with or
against the will of the driver, and if that running was not
occasioned by any fault or negligence of the defendants, the
town could not be held liable in this action, even if the high-
way was defective, and though the injury would not have
been sustained but for such defect.

“'The Judge declined to give this instruction, and directed
the jury, that if such running was caused by any fault of the
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town, and if the highway was defective and occasioned the
injury, the defendants would be liable ; and that, if the horse
had become uncontrollable, and was thus running without
any fault of the driver, and not in consequence of any defi-
ciency of the carriage, or the harness, or any vicious habit of
the horse ; and if the highway was defective, and the injury
resulted from such defect, the defendants would be answer-
able.”

"The defendants’ counsel further requested the Judge to in-
struct the jury, on the matter of damages, *“that they could
not make the mere bodily pain, occasioned by the injury to
Mrs. Verrill, an item of damages.”

The jury were instructed, that, in estimating the damages,
the bodily pain suffered by Mrs. Verrill ought to be taken into
consideration.

The verdict was for the plaintiffs and the defendants ex-
cepted.

In answer to specific inquiries, the jury returned, that the
running of the horse was not occasioned by any fault of the
town or by any fault in the driving, or any defect in the wagon
or harnessing, or by vicious habits of the horse ; but that the
driver lost control of the horse by reason of a defect in the
road.

Willis and Fessenden and 1. A. D. Fessenden, for the
defendants.

1. The evidence, showing the first defect, was improperly
received, as Mrs. Verrill passed it in safety. It could only
prejudice the jury. The jury found that the horse was on
the run, without any fault of the town. The first defect then
did no harm. It did not even incite the horse to run. Hence
the proof of such a defect was inadmissible.

2. The driving was not with due care. A horse upon the
run, without the fault of the road, cannot be said to be driven
with due care. The special findings were inconsistent with
each other. By those findings, the running, which caused the
accident, was without fault of either party.

But the plaintiff must show there was fault in the town.
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The horse was running in an extraordinary manner, against
all prudence and without fault in the town. How then is the
town responsible ?  The requested instruction then ought to
have been given. Merrill v. Hampden, 26 Maine, 240;
Adams v. Carlisle, 21 Pick. 146.

3. The bodily pain was not a legitimate item of damage.
There is no standard to compute by. The allowance of it
arose from assimilating the suffering to that in slander. But
slander is an intentional wrong. Not so here. 'The damages
to be recovered include only those Ly which the plaintiffs’
property is impaired. They do not extend to any exercise or
endurance of the feelings.

Woodman, for plaintiffs.

WkeLLs, J., orally. —

1. The evidence objected to was properly received. It ex-
hibited the character of the road, and might have explained
the action of the horse. It might have shown him to be an
unsuitable one for use. The ﬁrség of the defects might have
incited the horse to more violence.

2. The requested instruction was, that if, without fault of
the town, the horse was running vitlently, the town are not
responsible. 'That was not a question of law. Horses have
different habits and are of different spirit and temper. 'The
question was one of fact for the jury. 'The instruction was
properly withheld.

3. The statute allows a recovery for “bodily injury.” That
is something else than loss of time and expenses. Pain is
part of a bodily injury, inherent in it. Though difficult to ad-
measure and assess, the injured party is entitled to recover for
it. It must be confided to the sound discretion of the jury.

4. Tt is said there was inconsistency in the findings of the
jury. Possibly the jury had different times in view; one
when the horse started, the other when the accident happened.
But at any rate, those findings do not show any error in the
instructions, or preclude a judgment on the verdict.

Ezceptions overruled.
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Foce versus Foee § al.

By a rule of the court, pleas in abatement, if consisting of matter of
fact, not apparent on the face of thc record, must be verified by oath or
affirmation.,

Such verification must be positive as to every matter of fact alleged in
the plea.

An affidavit that the plea is true, according to the best knowledge and be-
lief of the affiant, is not a sufficient verification.

‘When a plea, in order to be valid, requires a verification, it must be ad-
judged bad, if it have no verification, or if it have only a defective one.

A plea of non-tenure is required by the statute to be in abatement only.
By the rule of court, it must be verified, or it will be held bad, on special
demurrer.

Wrir or Entry. Plea, that the defendants cannot render
to the plaintiff the demanded premises, because they are not,
and at the time of suing out the writ were not, nor at any
time since have been, tenants of the freehold.

Appended to said plea was an affidavit, by the defendants’
attorney, that the plea was true “ according to the best of his
knowledge and belief.’

To that plea the plaintiff demurred specially, and among
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other causes, she set forth, in substance, that the plea was not

verified according to the rule of the court, which requires

that pleas in abatement, if containing matter of fact, not ap-

pearing of record, shall be verified by oath or affirmation.
The defendants joined in the demurrer.

J. C. Woodman, for the defendants.

1. By the statute of 1846, chap. 221, the plea of non-ten-
ure can be pleaded in abatement only. But, as to the defend-
ants, it is really a plea to the merits. It is therefore, not sub-
ject to be viewed with disfavor, as mere dilatory pleas are.

The rule of the court requires that pleas in abatement, if
containing matter of fact, not appearing of record, should be
verified by oath or affirmation. That rule was not designed
for such a case as this, and ought not to be held applicable
to it.

2. The defendants’ plea is not within the rule, because it
does not assert a fact, “ not appearing of record.” It is vir-
tually a denial of an allegation contained in the declaration.
That allegation is, that the defendants disseized, which is
equivalent to an assertion that they claim the freehold. The
plea is merely a denial of that assertion. In such a case, no
verification of the plea is necessary.

3. When the rule was established, non-tenure was plead-
able in bar, and needed no verification. In its nature, a veri-
fication was inapplicable. The alteration of its name by the
statute, does not change its essential character. Suppose the
Legislature should require non assumpsit to be pleaded in
abatement, could a verification be required ?

4. The demuurer is to the plea, not to the verification. A
plea may be good in form, though there be no verification.

The plaintiff’s remedy, if any, was by applying to the
court to reject the plea, because not verified.

Tallman and Booker, for the demzndant.

Suerrey, C. J. — The act approved on August 10, 1846,
c. 221, provides, that «“the defendant may plead that he is
not tenant of the freehold, in abatement, but not in bar.”
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By a rule of the court such a plea must be verified by affi-
davit.

The affidavit must in such case be positive as to every mat-
ter of fact therein stated. Pearce v. Davy, Say. 293. In
the present case it contained no proper verification, being made
to the truth of the plea to the best knowledge and belief of
the tenants’ attorney. This affidavit may have been correct,
and yet the tenants may have been tenants of the freehold.

It is insisted in argument, that the demurrer being to the
plea, all objection to the affidavit has been waived. '

When an affidavit is required to constitute a good plea, it
must be adjudged to be bad, if there be no affidavit or a de-
fective one. The cases cited by the counsel do not authorize
a different conclusion.

The argument quite fails to satisfy the mind, that it is not a
matter of fact not appearing of record, that the tenants were
not tenants of the freehold.

A motion has been made for leave to amend the affidavit
by making an absolute verification of the truth of the plea.
To permit this, after the action has been brought into this
court by a demurrer and joinder in it, without requiring pay-
ment of the demandant’s cost to this time, would not be just.
If the tenants have no title to the estate, a judgment for pos-
session rendered against them, will not affect the title of other
persons ; and it may be quite as well for them to submit to a
judgment and pay the costs of the suit, as to pay the costs to
this time and to continue the contest. If they have any
claim to the estate, there will be opportunity to have a decis-
ion upon it under a plea to the merits.

Motion overruled, plea adjudged to be bad, and respondeas
ouster awarded.
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Bexner & uz. versus Fowres & wuz.

In a suit wherein the plaintiffs sue as husband and wife, it is not allowable,
in the defence under the general issue, to prove that she was lawfully mar-
ried to a former husband, who was living at the time of her second
masrriage.

In such an action, a plea that the plaintiffs had «never been joined in law-
ful matrimony,” would not be good, either in har or in abatement.

It seems, that a marriage de facto, whether legal or not, might be sufficient for
the maintenance of such an action.

Excerprions from the District Court.  Slander.

The general issue was pleaded.

The defendants offered testimony tending to prove, that the
female plaintiff had been lawfully married to a former hus-
band, who was living at the time of her second marriage.

To the admission of such evidence, the plaintiffs objected,
but it was received.

The Judge ruled that if such former marriage, to a husband
living at the time of her marriage to the other plaintiff, was
proved, the action could not be maintained. Verdict for the
defendant.

Lowell and Reed, for plaintiffs.

Ruggles and Kennedy, for defendants.

Suerrry, C. J.—1In the case of Dickenson v. Davis, 1
Stra. 480, in an action brought by husband and wife, for as-
sault and battery upon the wife, an offer was made to intro-
duce testimony under the general issue, that the man had a
former wife still living ; and it was insisted, that the plea not
only denied, that he beat the woman, but that it also denied,
that he beat the plaintiff’s wife, yet it was excluded by
Prartr, C. J., who held, that 1t could have been received only
under a plea in abatement.

To a personal action, by husband and wife, a plea, that they
were never joined in lawful matrimony, would not be good
either in bar or in abatement. It should deny the fact of
their marriage. Norwood v. Stevenson, Andr. 227 ; Alleyn &

VoL. xxxI. 39
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uz. v. Grey, 2 Salk. 437. 1In the latter case it was decided,
that a marriage de facto was sufficient, and whether legal or
not, was not material.

Ezceptions sustained, verdict set aside,
and new trial granted.

il

CrookEr versus JEweLL & al.

In a real action the demandant introduced a series of deeds from the year 1786,
under which the title was traced to himself. One of the deeds was made in
1807, the grantor being then disseized. The tenant made title in himself
under a different source, as shown by a series of deeds from 1804, under
which possession had been held from that to the present time. Held, the
demandant was not entitled to recover.

"The owner of land, though disseized in 1804, conveyed the same by deed in
1807 to the demandant, who entered into possession. Held, that the de-
mandant’s action is not maintainable, if the subsequent acts of ownership,
exercised by the disseizor, were of as important a character, and of as long
a continuance, as those of the demandant.

Lapsc of time furnishes no presumption that a debt, secured by a mortgage of
land, has been paid, if the possession of the land has been constantly in the
mortgagee.

By the act of 1789, an administrator of a mortgagee had authority to assign
the mortgage; and such an assignment could be effected by a quitclaim
deed, if the intent thereby to convey the title be apparent.

Wgrir or ENTRY. The trial was before SuerLry, C. J.

The demanded premises were about one acre of land and
flats.

Among the deeds relied on by the tenants, was a mortgage
from one Coombs to Nathan Hunt, and a quitclaim from Mary
Hunt, as administratrix of said Nathan, made in 1811

The other evidence, both documentary and oral, so far as
necessary to be presented, will be found in the opinion of the
court.

The demandant contended that, even if the grantor in the
deed of 1807, was disseized by the terants when the deed was
made, yet he would be entitled to be restored to the posses-
sjon, unless the tenants exhibited a good title.



LINCOLN, 1&50. 307

Crooker ». Jewell

The ruling was, ¢that if a person was in the exclusive pos-
session of premises and was disseized by one having no title,
he would be entitled to be restored to possession, although he
had no other title than possession; that the rule, however,
would not be applicable to the present case, if the tenants
held under a title superior to that of the demandant; that the
jury would consider whether those, from whom the tenants
derive title, had entered under their respective conveyances,
and claimed to hold under them ; ¢4a¢ the deed from the ad-
ministratrix of Nathan Hunt operated to assign the mortgage,
there being no evidence that there had been, before that time,
a foreclosure ; that, in such case, the demandant, though he
were once seized, would not on this ground be entitled to re-
cover.

The jury found a verdict for the tenants.

1If these rulings or instructions were incorrect, the verdict is
to be set aside and a new trial granted.

Giilbert, for the plaintiff.

First. — 1. The instruction to the jury, that they were to
consider whether the tenant’s predecessors had entered under
their respective conveyances, and claimed to hold under them,
without qualification, implies too much. Swmall v. Proctor,
15 Mass. 495—499.

2. The connection of this remark- of the Judge, seems to
give to subsequent possession, in reference to Mary Hunt’s
deed, the effect to pass the title under it ; if this is correct, then
the same ought to have been explicitly given in reference to
Curtis's deed, to Lowell & Crooker’s subsequent actual pos-
session.

3. The jury should have been instructed to inquire who
was in possession, when Mary Hunt made her deed.

4. Crooker was in possession, when the tenants took their
deed. If their subsequent entry vested the grantor’s title in
them, then Crooker’s subsequent possession, cured the previous
defect in his title, if any.

Second. The jury were instructed that there was no evi-
dence of foreclosure. We think the question of foreclosure
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ought to have been submitted to the jury. Boyd v. Shaw,
14 Maine, 58 —62; Taylor v. Weld & al. 5 Mass. 109 —
121.

Thard. 1f there was no evidence of a foreclosure previous
to Mary Hunt’s deed, there is no more satisfactory evidence of
a subsequent foreclosure, within twenty years from the time
that payment became due ; and such being the case, the law
presumes payment. Joy v. Adams, 26 Maine, 331 — 333.

And payment of the mortgage debt is a discharge of the
mortgage. Davis v. Maynard, 9 Mass. 242 — 247 ; Crosby
v. Chase, 17 Maine, 369 — 371 ; Allard v. Lane, 18 Maine,
9—11.

If the jury found no facts constituting a foreclosure, they
should have been instructed that the mortgage debt was pre-
sumed to have been paid, in the absence of proof to the con-
trary.

Fourth. The instruction gave to Mary Hunt’s deed the ef-
fect of an assignment of the mortgage.

But there is no evidence of an intention to assign. Hunt v.
Hunt, 14 Pick. 374 ; Culter v. Danforth, 1 Pick. 81 ; Free-
man v. McGaw, 15 Pick. 82 ; Hatch v. Kimball, 22 Maine,
85; Given v. Marr, 27 Maine, 212 ; Wingate v. Leeman,
27 Maine, 174 —178.

When an assignment of a mortgage is effected by a quit-
claim deed, it operates as a bargain and sale. Cases above
cited.

It is an alienation of the legal estate. Gould v. Newman,
6 Mass. 242.

Administratrix, as such, cannot make a deed of bargain and
sale, or alienate the intestate’s real estate.

Tallman and Booker, for the defendants.

SurrLEy, C. J. — The case is presented on a report of the
testimony with the instructions to the jury, accompanied by a
motion to have the verdict set aside as against evidence, and a
motion for a new trial on account of evidence newly dis-
covered.
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The premises demanded comprehend about one acre, mostly
composed of flats ground covered by the flood tides of the
Kennebec river.

The demandant claims to have derived his title from the
widow and administratrix of Doct. Samuel Duncan ; and the
tenant from a son and heir of the same person.

It was admitted, that Hannah Duncan was after the death
of her first husband married to Caleb Samson, and that Mary
Hunt was the administratrix of Nathan Hunt.

A tract of land containing about fourteen acres, with the
marsh and thatch beds thereto adjcining and including the
premises, was conveyed by Jonathan Davis and Jonathan
Davis, jr. to Hannah Duncan, by deed bearing date on July
3, 1786, and recorded on August 30, 1786.

Caleb Samson “and Hannah Samson, administratrix to the
estate of Samuel Duncan, in consideration of three hundred
pounds to us paid by James Curtis, as guardian to the children
of the said Samuel,” convey to him all right, title and interest
to the tract of land before named, excepting two acres in the
south-west corner sold to Nathan Morrison. 'The deed, bear-
ing date on April 30, 1789, was recorded July 8, 1789.

James Curtis, by deed bearing date on Nov. 28, 1807, re-
corded on December 1, 1807, in consideration of one dollar
paid by his son-in-law, John Lowell, and for divers other good
and valuable considerations, conveys to him all the right,
which he acquired by virtue of the deed of Caleb Samson
and wife to him.

John Lowell, by deed bearing date on November 13, 1821,
and recorded on January 2, 1822, in consideration of $150,
conveys the premises demanded to the demandant.

The tenants claim to have derived title to the premises by
a deed bearing date on May 5, 1804, and recorded on Dec.
21, 1804, from Samuel E. Duncan to Nathaniel Coombs, de-
scribing them. Nathaniel Coombs, by deed bearing date on
December 20, 1804, and recorded on December 21, 1804,
conveyed the same in mortgage to Nathan Hunt.

Mary Hunt, as administratrix of Nathan Hunt, by quitclaim
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deed, bearing date on September 10, 1811, and recorded on
September 26, 1811, conveyed the same to John Green and
William Richardson, who conveyed the same to the tenants
on October 18, 1836.

The lot containing about fourteen acres, and called by a
witness the old Doct. Duncan estate, appears to have been oc-
cupied in part at least, by Samuel E. Duncan, who built a
house upon it. Coombs entered upon the part conveyed to
him, and built a shed upon it, and occupied it for several
years as a spar-laker. One witness states, for five, six or
seven years. His mortgagee, Hunt, appears to have worked
with him upon the premises, or to have occupied with him for
a short time. After the conveyance to the Richardsons there is
testimony tending to prove, that one of them occupied the
premises till two or three years after the peace made in the
year 1815, by keeping his rafts upon them as he had occasion
to use them. 'The premises were taxed to the Richardsons
from 1813 to the time when they were conveyed to the ten-
ants, who, it is admitted, have occupied them since that time.

The testimony does not present any proof, that James
Curtis or John Lowell ever took possession of the premises,
or ever exercised any act of ownership over them. A wit-
ness for the demandant testifies, that in June, 1807, there was
a piece of an old wharf and of an old mast-shed then stand-
ing on the premises; and that no one was in possession of
them.

It is apparent, that the jury, upon the testimony, would be
fully authorized, if not required, to find, that James Curtis
was disseized at the time, when he made the conveyance
to John Lowell.

The demandant’s counsel, perceiving that he might thus
fail to acquire any legal title, contended that he would be en-
titled to recover, because he had entered into possession under
his deed from Lowell, and would be entitled to have that pos-
session restored to him.

There was testimony to prove, that he had, after that con-
veyance, exercised acts of ownership over the premises, and
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that he might be entitled to recover, if the tenants were found
to be in possession without a better title. But if they could
be regarded as holding under a title derived from Samuel E.
Duncan, in the year 1804, accompanied by an actual entry
and by acts of ownership by the several grantees, of as im-
portant a character and of as long continuance as those exer-
cised by the demandant, it would become quite clear, that
the demandant could not be entitled to recover.

It would become material in this aspect of the case, that
the jury should be instructed, whether those conveyances were
operative to convey the title, and that they should, as they
were instructed to do, ¢ consider whether those, from whom
tenants derive their title, had entered under their respective
conveyances and claimed to hold uncer them.” The testi-
mony would fully authorize the jury to find, that they did
so enter and claim the premises.

“'The plaintiff contends that this instruction is too strong.”
A reason assigned is, that ¢ the testimony of Bennett is ex-
plicit, that the premises were abandoned at that date.” He,
however, only states, that no one was in possession in June,
1807. Or, in other words, that no one appeared to be in the
visible occupation. Such testimony might well be regarded
by the jury as failing to prove, that one, who had purchased
for a valuable consideration, and who had entered under a re-
corded title and made improvements upon the estate, had aban-
doned it, because he had ceased for a time to be a visible oc-
cupant of a piece of flats ground, on which his improvements
continued to remain. That clause of the instructions did not
state any rule of law or attempt to control the judgments of
the jurors. It simply and correctly directed them to the per-
formance of an appropriate duty. The conclusion of the
instructions, which states, that the demandant, if he were once
seized, would not on this ground be entitled to recover, if the
jury should so find, is not the subject of complaint. There
can be no doubt, that it was correct. g

The motion to have the verdict set aside, as being found
against the evidence, cannot prevail.
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The testimony newly discovered, is contained in the depo-
sitions of Benjamin McGill and of his wife.

'The substance, so far as material, in that of the husband is,
that he came to Bath in May, 1807. 'That in the fall of that
year he worked with Coombs on the shore, a quarter or a
third of a mile from the premises. 'That there was an old
“rack of a shed, in which he told me, he used to work,” stand-
ing on a cobb-work on the premises. That he often passed
there during the summer of the year 1807, and did not know
of Coombs working there then or afterward. That he work-
ed with him in other places in the fall of 1808.

The substance of that of his wife is, that Coombs had a
spar-yard on Donnell’s creek, that he occupied it some time
before and after his marriage, which took place in the year
1805, that she brought chips from there in the year 1808
which were not very bright. In answer to a question, where
Coombs worked from 1804 to 1808, she says, ““of course he
worked in the shed, for he had no other spar-yard, that I
know of.”

This testimony could only be useful to prove, that Curtis
was not disseized at the time of his conveyance made in the
month of November, 1807. The remarks already made upon
that part of the case may in many respects be applicable to
it. 'Taken in connection with that of Bennett it would only
prove, that Coombs was not then in the visible occupation of
the premises. It would not, when taken in connection with
the other testimony in the case, be satisfactory proof, that he
had abandoned them, much less would it prove, that his
mortgagee, Hunt, had. This testimony is also cumulative.
The motion founded upon this testimony cannot prevail.

The first cause of complaint of the instructions has been
considered.

The second, in substance is, that the jury were instructed,
that there was no evidence of a foreclosure of the mortgage,
before the conveyance was made to the Richardsons.

If the case presents any testimony, from which a foreclos-
ure could have been properly found by the jury, the complaint
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would be just. But the argument fails to satisfy the mind,
that there was any. '

The third is, that if there was no foreclosure, the instruc-
tions would be erroneous, because the presumption of law,
arising from lapse of time, would then be, that the mortgage
had been paid, and then the tenants would have no title.

Such a presumption does not arise in a case like the present,
when the mortgagee or those claiming under him, and not
the mortgager, have been in possession. Howland v. Shurt-
leff, 2 Metc. 26.

The fourth error alleged is, that the jury were informed,
that they might consider the deed from the administratrix of
Nathan Hunt as operating to assign the mortgage, made by
Coombs to Hunt, to the Richardsons.

Two questions are presented by that clause of the instruc-
tions, whether the administratrix could lawfully assign the
mortgage ; and whether a quitclaim deed, purporting to con-
vey the premises, would operate as an assignment of the
mortgage.

The Act of the Commonwealth of Massachusetts, of Feb-
ruary 11, 1789, then in force here, provided, that debts due on
mortgages and the lands mortgaged ¢ shall be assets in the
hands of executors or administrators, as personal estate; and
the executors or administrators shall have the same control and
power of disposal of all the estate, which the deceased had in
the lands, tenements and hereditaments mortgaged, as if they
had been a pledge of personal estate.” 'There being no doubt
that an administrator could legally dispose of a mortgage, or
pledge of personal estate, the authority to dispose of a mort-
gage of real estate is expressly given; and that would neces-
sarily include the power to assign it.

A quitclaim deed purporting to convey lands may operate
as an assignment of a mortgage of them. Carl v. Butman,
7 Greenl. 102 ; Hunt v. Hunt, 14 Pick. 374. Such a deed
having been made in this case, not to the mortgager, or to any
person holding the equity of redemption, could not operate to
discharge the mortgage, or in any other manner, than as an

Vor. xxx1. 40
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assignment of the mortgage. It is manifest, that the parties
intended, that it should operate to convey the title held by
the intestate, and the law will give it effect, that it may ope-
rate to convey the title in the only mode, in which it could be
conveyed.

Motions overruled, and judgment on the verdict.

II

McVicker versus Beebpy.

No action can be maintained in this State, upon a judgment recovered in
another State, against a defendant, of whose person, the courts of that State
had no jurisdiction.

The ownership of property, situated within a State, (whether it be in land, or
articles, or credits, or in any other form,) does not, of dtself, give to the courts
of that State, jurisdiction of the owner’s person.

Neither will an action, brought herc upon such a judgment, be aided by the
fact that a part of it had been collected, under the process of the court in
the State where it was recovered.

A declaration may be amended, by striking out the original counts, and in-
serting others, if the cause of action be the same, and the form of the action
can be retained.

Thus, where an action of debt, brought upon a judgment, recovered in
another State, for labor performed, failed to be maintained, for want of juris-
diction in the court by which it was rendered, the plaintiff had leave to
amend, by striking out the count upon the judgment, and inserting one for
the labor performed.

An action in the form of debt, may be supported for labor performed.

Drepr, on a judgment recovered before an Associate Justice
of the Supreme Court of the State of Illinois, presiding and
holding courts in the second judicial district for the county of
Fayette.

By the record of that judgment, it appeared that the claim
sued was for labor done in Illinois ; that one William H. Lee
was summoned as garnishee of said Beedy: that notices of
said suit were published in the public newspapers, according
to the requirements of the laws of Illinois; #hat bond was
duly given for the payment of such costs as Beedy might re-
cover ; that the said Beedy did not appear, but made default ;
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and that the jury assessed the damages at the sum of $143,00,
for which sum, together with cost, $15,432, judgment was
rendered ; and that the garnishee disclosed in his hands,
$67,92, the property of Beedy, and paid the same into court,
to be allowed in part payment of said judgment.

The defendant here pleaded, that he was not an inhabitant
of the State of Illinois, nor resident therein, at the time of
the suing out of the original process, nor in any way amenable
to said court of Illinois; that he was never served with such
Frocess, and had no notice of the same, and was wholly igno-
rant thereof, and did not by himself or attorney, appear to such
process ; but that he was, at the suing out of said process, an
inhabitant of the State of Maine, residing in the town of
Weld.

To this plea, the plaintiff demurs, and the defendant joins
In demurrer.

The plaintiff also asked leave to amend.

Russell, for the plaintiff.

« Full faith and credit shall be given in each State, to the
public acts, records and judicial decisions of every other
State.” Constitution of United States, article 4, sect. 1.

It is not competent for this court to look into the anterior
proceedings, to see by what means the court of Illinois came
to their result. 7 Cranch, 481; 3 Wheat. 234; Breese, 128.
The question of jurisdiction in that court is not open.

But, if that question be open, the case exhibits enough to
establish the jurisdiction.

1. The judgment was recovered upon a contract made in
Tllinois, by persons then resident there.

2. Property of Beedy, in hands of a garnishee, was at-
tached and held in said process, and notices of the suit were
duly published.

3. Nothing is pleaded here, to show a want of jurisdiction,
but what was apparent to the court of Illinois. 'The matter
of jurisdiction is therefore res adjudicata.

4. Courts of a sister State should be presumed to have
jurisdiction, when they attempt to exercise it, and the exer-
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cise of it is prima facie evidence of jurisdiction. Shumway
v. Stillman, 4 Conn. 292,

5. If the jurisdiction does not sufficiently appear, to make
the judgment binding upon the defendant, as a domestic
judgment, courtesy will at least put it on the footing of a
Joreign judgment, so that it shall be taken as prima facie evi-
dence of indebtedness. 1 Ham. 259.

May, for the defendant.

WgLLs, J.—The question arising upon the pleadings in
this case is, whether an action upon a judgment rendered in
the State of Illinois, in which it appears that a garnishee was
summoned in the suit, and paid into court the sum by him
disclosed, can be maintained in this State against the defend-
ant, who was not an inhabitant of that State, and did not re-
side there when it was rendered, nor when the original process
was commenced upon which it was founded, but resided then
m this State, and had no notice of the suit, and did not ap-
pear and answer to it.

In the case of the Middleser Bank v. Bulmar, 29 Maine,
19, it was decided, that when it appears that a court render-
ing a judgment in another State had no jurisdiction of the
parties, it will not be received here as a valid judgment, so
as to prevent the maintenance of a suit for the original cause
of action.

The only material difference between that case and this,
consists in the garnishment and the payment of the money
by the garnishee. The judgment in Hlinois might be a pro-
tection to him, and the effects of the defendant in his hands
might be lawfully applied in satisfaction of the judgment.
But they being insufficient to satisfy it, the creditor has
brought his action upon it to recover the balance. It is not
perceived how jurisdiction over the effects, by attaching them
in the hands of the garnishee, could give jurisdiction over the
person of the defendant, who was not then amenable to it. The
courts of a State may have jurisdiction over property situate
within its limits, so as to authorize a seizure and sale of such
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property according to its laws, but the exercise of such au-
thority does not draw to them jurisdiction over the person of
the owner residing in another State. No adequate protection
can be afforded to persons, residing out of the State where the
judgment is rendered, without the adoption of this principle.
If no property had been attached in the hands of the gar-
nishee, according to the authorities cited in argument, there
would have been no jurisdiction over the defendant, and that
act and payment in pursuance of it cannot be extended be-
yond their just effect, which gave the court power over the
property and nothing more. And such was the opinion of
Parsons, C. J. as stated by way of illustration in Bissell v.
Briggs, 9 Mass. 468. .

In the case of Woodward v. Tremere & al. 6 Pick. 354,
the replication states, that a schooner belonging to the defend-
ants had been attached in North Carolina, and that a gar-
nishee had been summoned, and he disclosed money in his
hands belonging to the defendants, and was ordered by the
court to pay it over to the plaintiff. But these facts were not
regarded as sufficient to take the case out of the principle de-
termined in Hall v. Williams, 6 Pick. 232, in accordance
with which the case of Middlesex Bank v. Butman was de-
cided. Rangeley v. Webster, 11 N. H. 299; Ewer v. Coffin,
1 Cush. 24; Story’s Conf. of Laws, § 549.

We do not consider, that the court in Illinois acquired
jurisdiction over the defendant, by summoning the garnishee
and the payment of the sum disclosed, so as to enable the
plaintiff to maintain an action on the judgment in this State,
and the defendant’s pleas are adjudged good.

The plaintiff has asked leave to amend his declaration by
inserting appropriate counts upon the original cause of action.
The request can be granted if the original cause of action is
the same, as that now contained in the declaration. If the
judgment were valid here, the original claim would be merged
in it. But such is not the case. In Perrin v. Keen, 19
Maine, 355, an action was brought upon certain notes against
the defendants as co-partners, but they were not considered
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valid, and an amendment was allowed by filing a new count
upon the original claim. That appears to be a direct authority
in favor of the plaintiff in relation to the power of the court
to grant the amendment in this case. Barker v. Burgess, 3
Mete. 273.

The plaintiff originally claimed to recover compensation for
work and labor done, and on an account stated. 'The action
upon the judgment was to recover for the same, though in a
different form. 'The amendment is admissible, but as the de-
fendant has been subjected to the expense of litigating upon
the demurrer, the question of the validity of the judgment, it
ought not to be granted without terms. It can be made by
striking out the existing counts, and inserting others upon
the original claim, upon payment of costs. Faton v. Brown,
8 Greenl. 22.

It is suggested by the defendant’s counsel, that the amend-

“ment will be unavailing, because an action of debt cannot be
sustained for work and labor done. But the law has been
otherwise settled. Norris v. School District No. 1, in Wind-
sor, 3 Fairf. 293; 1 Chit. on Plead. 100 and 197 ; 8 Pick.
178.

|

JENKS versus MarHews.

An express contract, there being no fraud or misapprehension of the facts,
cannot be set aside by one of the parties, so as to substitute an implied one.

The estate of a deceased person is not liable to pay for mourning apparel, pur-
chaged after his death, by his family.

One who furnishes such apparel, believing the estate to be liable for it, and ex-
pressly stipulating that he would resort only to the estate for his pay, cannot
maintain an action therefor against any of the family upon an implied pro-
mise.

A misapprehension of the law by a party, will not authorize him to rescind an

express contract, if there have been no jfraud and no misapprehension of
the facts.

Assumpsit. At the death of the defendant’s husband, one of
her daughters, being one of the heirs of the deceased, requested
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a third person to obtain from the plaintiff some mourning ap-
parel for the defendant and her children; provided he would
furnish them as a charge upon the estate of the deceased ;
which he accordingly did.

The defendant objected to purchasing the articles, because of
her inability to pay. But, on being assured by the daughter,
that they would be procured at the expense of the estate, she
consented to receive them. 'The administrator refused to pay,
and this action is brought against the widow to recover the
value of the articles.

F. D. Sewall, for plaintiff.

1. An estate is not liable for mourning apparel purchased
for the use of the widow, after the decease of the husband.

2. Where one consents, under a mistake of the law, to en-
ter a charge upon his books to an estate, supposing the estate
can be made liable, the law will not oblige him to abide by
the agreement, and thus lose his remedy on the person, for
whose use the goods were sold. Warder v. Tucker, 7 Mass.
449; Freeman v. Boynton, 7 Mass. 485; Downing v. Free-
man, 13 Maine, 90.

3. From the facts in the case, it appeared that there was a
contract between the parties, and the intention of the parties
is to be taken to explain that contract.

4. If the defendant knowingly accepted and used the goods,
purchased for her by a third person, she will be held to pay
a reasonable compensation for them. Abbott v. Hermon, 7
Maine, 18.

Gilbert, for the defendant.

WeLLs, J. — By the contract between the parties, the plain-
tiff delivered the goods to the defendant as a charge upon the
estate of her husband. 'The defendan: declined to take the
goods and make payment for them herself. She would re-
ceive them, if the plaintiff would look to the estate for com-
pensation. He made inquiries, found it to be solvent, and de-
livered the goods. Both parties appear to have labored under
a mutual mistake as to the legal liability of the estate. Not
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being able to enforce his claim against it, the plaintiff con-
tends that the defendant is liable upon an implied assumpsit.

It is a general rule, that where there is a special contract, it
must be observed, and a party cannot resort to an implied one.
But fraud and imposition constitute an exception to this rule,
and the party defrauded has a right to rescind the special con-
tract, and he is then remitted to the implied one. Downing
v. Freeman, 13 Maine, 90 ; Biddle v. Levy, 1 Stark. 17.

But in this case there is no fraud, a mere mistake in suppos-
ing that the plaintiff had a legal claim against the estate of
the deceased. Not a mistake of any fact, but a mistake of
law.

The plaintiff is not at liberty to change the contract into
which he has entered, by alleging his ignorance or mistake of
the law.

“Tt is a well known maxim that ignorance of law will not
furnish an excuse for any person, either for a breach or an
omission of duty. Ignorantia legis neminem excusat; and
this maxim is equally as much respected in equity, as in law.”
1 Story’s Eq. Juris. sect. 111. It is also said ¢ that ignorance
of the law, with a full knowledge of the facts, furnishes no
ground to rescind agreements, or to set aside solemn acts of
the parties.” Ibid. sect. 137.

A person cannot be permitted to avoid the operation of an
agreement, which he has made, with a full knowledge of the
facts, on the ground of ignorance of the legal consequences,
which flow from them. He is bound by the legal incidents
of his contract, however ignorant.he may be in relation to
them, unless fraud or imposition be practised upon him.
Shotwell v. Murray. 1 Johns. Chan. 512; Story on Sales,
sect. 142 and 143.

If the defendant had sold a claim against the estate to the
plaintiff, he having a full knowledge of all the facts in relation
to it, although it should have proved invalid, and could not
have been enforced against the estate, he could not reclaim the
money paid for it. Norton v. Marden, 15 Maine, 45; Norris
v. Blethen, 19 Maine, 348, The principle is the same, which
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must govern the present case.  The same result must follow,
whether one pays money or sells his goods in ignorance of
the law applicable to his contract.

This is not an executory contract, which may be defended
for a want of consideration, but an executed one, fully perform-
ed and completed. 'The defendant was not to pay the price of
the goods, but that was to be claimed of the estate. The
plaintiff might have given them to the defendant, if he had
chosen so to do, and after a delivery, he could not have re-
claimed them.

His conduct is equivalent to saying, I will let you have
the goods, and take the risk of obtaining my pay for them,
from the estate. And the contract must be held as binding
upon the parties, in the true and just sense which was intend-
ed, and cannot be changed, because in its operation, the plain-
tiff has met with an unexpected loss.

According to the agreement of the parties,
a nonsuit must be entered.

Barnes versus Trunpy.

‘Words, not in themselves actionable, may be the foundation of an action of
slander, by reason of some special damage, occasioned by them.

No action can be maintained for suck words, spoken of a person with refer-
ence to his occupation, unless the declaration contain a distinct averment,
that they were spoken of and concerning the plaintiff, and of and concerning
his occupation.

‘When words, not in themselves actionable, become so by reason of some
special damage occasioned by them, such special damage must be particu-
larly alleged, and it must be proved as laid.

Sranper. The trial was before SuaurLey, C. J.
The plaintiff alleges, that he is a trader of integrity and
. of good reputation ; that the defendant, maliciously intend-
ing, &ec., in the presence and hearing of many good citizens,
falsely and maliciously uttered the following false and scandal-
ous words, of and concerning the plaintiff, viz.: — It would

VoL. xxxI. 41
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make no difference whether the government, (meaning the
government of the United States of America,) got the goods,
(meaning the goods of the plaintiff, seized by the said govern-
ment on a libel against the plaintiff,) or Barnés, (raeaning the
plaintiff ;) that in either case you, (meaning one Charles C.
Mitchell of Portland aforesaid,) should get nothing from
Barnes, (meaning the plaintiff,) that he, (meaning the plain-
tiff,) was a man of no character, and his word, (meaning the
plaintiff ’s word and character,) not to be taken ; he, (meaning
the plaintiff;) had no property ; that his property, (meaning
the plaintiff ’s property,) was all made over and mortgaged ;
and ten dollars could not be collected of him, (meaning the
plaintiff ;) if’ you, (meaning said Charles C. Mitchell,) had
called on me, (meaning said defendant,) I, (meaning the said
defendant,) would have given you, (meaning said Mitchell,) a
history of his character, (meaning the plaintiff ’s character,) at
the time Barnes, (meaning the plaintiff,) got the goods, (mean-
g the goods bought of said Charles C. Mitchell by the
plaintiff.”) By reason of the speaking of which false and
scandalous words, in manner aforcsaid, the plaintiff hath great-
ly suffered in his good name and reputation, as a merchant and
trader, and lost the good will and esteem of persons of wealth
and business, who of late have refused to entrust the plaintiff
with their property, or to continue and carry on any com-
merce with him.

Evidence, tending to prove that the words were uttered by
the defendant, was introduced by the plaintiff.

The court instructed the jury, that the words spoken as al-
leged were not actionable in themselves ; that the plaintiff, to
faintain the action, must show special damage ; and that, in
consequence of the speaking of the words, some one person,
at least, refused to give credit, or to trust the plaintiffi with
property, or to do business with him ; that, unless they were
satisfied such were the fact, the verdict must be for the de- .
fendant.

To which ruling the plaintiff excepted.

S. Fessenden, for the plaintiff.
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To call a trader an insolvent or a bankrupt, is in itself ac-
tionable. 1 Pike, 110; Cheves, 17; 8 Porter, 486; Cro.
James, 578; 3 Selwyn’s N. P. 1058 ; 2 Esp. N. P. chap. 10;
2 Strange, 762 ;" L’d Raymond, 1480.

The allegation of special damage is mere surplusage. Sel-
wyn’s N. P. Title Slander.

The words in this case were equivalent to calling the
plaintiff a bankrupt. In common parlance, to call one a bank-
rupt, is equivalent to calling him an insolvent ; that is, one not
to be trusted, by reason of his insolvency.

If the words were not actionable, the defendant ought to
have demurred.

When a count alleges the plaintiff to be a trader, and the
words to have been spoken concerning him, the clear intend-
ment of law is, that they were spoken of him in his charac-
ter of a trader, and concerning his business as a trader.

Ingalls, for the defendant.

SuerLEY, C. J. — Certain doctrines respecting the mainote-
nance of actions for slanderous words speken, may be regard-
ed as so fully established as to preclude further debate or
controversy.

Words in themselves actionable must charge some punish-
able offence, impute some disgraceful disease, or be spoken of
the person in relation to some profession, occupation, or offi-
cial station in which he was employed.

Words in themselves not actionable may be the foundation
of an action by reason of some special damage occasioned by
them.

To maintain an action on the ground that words spoken of
a person with reference to his profession or occupation, are in
themselves  actionable, the declaration must contain a distinct
averment, that the words were spoken of and concerning the
plaintiff, and of and conecerning his profession or occupation.

The propriety and necessity for such a rule of law, may be
tested by a single example. One person speaking of another
says, he is dishonest and roguish. Such words will not be
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actionable in themselves merely, because the person spoken of
happens to be a lawyer or a trader. To make them action-
able they must appear to have been spoken of him as a law-
yer or trader, and without a distinet averment in the declara-
tion, that they were so spoken, no cause of action is set forth
in it. In the case of Bloss v. Tobey, 2 Pick. 320, after
much research, it was said, examples are too numerous in
the books of pleading to make it necessary to quote any of
them.

When words in themselves not actionable become so by
reason of some special damage, occasioned by them, such
special damage must be particularly averred in the delaration,
and it must be proved aslaid. Cases to prove this are too
numerous to be cited.

Let these rules be applied to the present case. 'The second
count contains a colloquium stating, that the plaintiff « for
many years past has been a trader” and an averment, that the
words were spoken ¢“of and concerning the plaintiff.” It
does not contain another indispensable one, that they were
spoken of and concerning his trade, or of and concerning him
as a trader, or of and concerning his character as a trader.
The action could not be maintained on that count on the
ground, that the words were in themselves actionable, because
it contained no such averment.

Nor could the action be maintained on that count on ac-
count of special damage occasioned by the words, because it
contains no averment, that any special damage named had
been occasioned by the words spoken.

The plaintiff could not therefore have been aggrieved by
the instructions. 'They might properly have been more unfav-
orable and have stated, that the action could not be maintained
on that count, if there had been proof of special damage, be-~
cause it contained no suitable averment of any such damage.

As the contest was confined almost exclusively to the first
count, and to the pleadings having reference to it, the second
count received little attention during the trial.

Exceptions overruled.
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FuLLer versus KenneBec Mutuan Insurance Cowmpany.

Under a marine policy upon a vessel, to which an accident occured, if the dis-
aster was such as to render a sale by the master necessary, it constituted a
constructive total loss.

If the sale by the master was necessary, and warranted by the rules of law,
it would, even without an abandonment, constitute a technical total loss.

A formal offer to abandon, made after such salz, cannot impair the right of
sale which the master previously had.

The right to sell, as well as the right to abandon, is to be determined by the
state of facts, existing at the time. In either case, the rights of the parties
become vested, when the sale or the abandonment is properly made.

Though immediately after the sale, the vessel was repaired by the purchaser,
at the port of disaster, that fact does not prove the sale to have been un-
necessary.

The right to abandon is not necessarily lost, by an unwarranted and therefore
ineffectual sale by the master.

A jury has a right to decline the finding of any other than a general verdict.

It is not indispensable, that a plaintiff, in order to recover for a total loss,
should furnish an adjustment as of a partial loss.

" AssumesiT ona valued policy of insurance on the plaintiff’s
schooner.  She met a disaster near Vera Cruz, on the 26th
March, 1847. A survey was called, and the vessel was con-
demned and sold, on the 5th of April. An offer to abandon
was made on the 22d of April.

The question was, whether the plaintiff is entitled to re-
cover for a constructive total loss or only for a partial loss.

The following instructions were requested but not given.

1. That the fact that the vessel was, immediately after the
accident at Vera Cruz, repaired and carried to New Orleans,
and then to Bath, is sufficient proof that the plaintiff might
have done the same.

2. That the jury be directed, if they should find a total
loss, to specify the items, and the value of each, which go to
make up the fifty per cent. of particular loss, and also do the
same, if they find a partial loss.

3. That, if the plaintiff had no right to abandon on 22d of
April, the master would have no right, by reason of said acci-
dent, to sell the vessel at the time he did.



326 LINCOLN, 1850.

Fuller ». Kennebec Mutual Insurance Co.

4. That, if they should find the sale was made by the
master unnecessarily, the offer to abandon on the 22d of April
was of no effect, and dees not authorize the plaintiff to re-
cover for a total loss.

5. That the plaintiff is not entitled to recover for a total
loss, he not having furnished the defendants before, or at the
time of his offer to abandon, nor produced at the trial before
the jury, any adjustment as of a partial loss.

The jury found a verdict for the plaintiff for a total loss,
which is to be set aside, if either of the said requested in-
structions ought to have been given.

There was also a motion by the defendants for a new trial,
on the ground that the verdict was against evidence and against
the weight of evidence.

F. Allen, for the defendants.

It is the master’s duty to make repairs, when practicable. 3
Sum. 226 ; 9 Pick. 466, 483.

When full repairs cannot be made at the port of disaster,
but temporary ones may be, it is the master’s duty to make
such temporary repairs, and go to the next port for full repairs,
if they can be made for fifty per cent. 4 Wend. 45 ; 9 Pick.
483, 486 ; 1 Mason, 241 ; 16 Pick. 303 ; 21 Pick. 456.

In reckoning cost of repairs to make up 50 per cent., 3 is to
be deducted, new for old. 3 Sum. 45; 11 Pick. 90; 1 Phil
371; 11 Mass. 253.

The expenses of navigating the vessel from the port of dis-
aster to the port of necessity, are not to be reckoned in making
up the 50 per cent., but are to be placed to the account of gen-
eral average. 3 Sum. 27.

Also the cost of wages and provisions of men, while the
vessel is undergoing repairs. 21 Pick. 472—483; 22 Pick.
191—198.

‘When repaired temporarily at port of disaster, and fully re-
paired at the port of necessity, the value of the old materials
is to be deducted from the bill of full repairs. 3 Sum. 42.

To justify a sale by the master, there must be no alterna-
tive and no opportunity to consult the owners. 9 Pick. 466.
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The motion for a new trial was very elaborately and learn-
edly argued by the counsel. But it is not considered to be
within the scope of this work to report the evidence, or the
arguments upon the evidence, on such motions.

E vans, for the plaintiff.

Howarp, J. — The only question presented at the trial was,
whether the plaintiff was entitled to recover, on a policy of
insurance, for a partial, or for a constructive total loss of his
vessel.

The verdict was for the plaintiff, for a total loss, under
instructions from the court to which no exceptions have been
taken, and which must now be deemmed to have been appro-
priate. But, by the terms of the report, the verdict is to be
set aside, if any of the requests for instructions, which were
refused, should have been granted.

1. Though the vessel was repaired by the purchaser at the
port of disaster, and soon after the accident, still that fact
does not show that the sale by the master was not necessary
and justifiable. 1If the sale was necessary, under the circum-
stances in which the vessel was placed by the disaster, it con-
stituted a total loss, and the subsequent success of the pur-
chaser in repairing and navigating her, cannot invalidate the
proceedings, and convert the total into a partial loss. Glor-
don v. Mass. Mutual Fire and Marine Ins. Co. 2 Pick.
249, 265 ; Hall v. Franklin Ins. Co. 9 Pick. 483; 2 Phil-
lips on Ins. 235; Patapsco Ins. Co. v. Southgate, 5 Peters,
604; 3 Kent’s Com, 321, 324, 325; Peel v. Merchant’s
Ins. Co. 3 Mason, 27; Bradlicv. The Maryland Ins. Co.
12 Peters, 378, 397-8; Holdsworth v. Wise, 7 Barn. & Cress.
794; Naylor v. Taylor, 9 Barn. & Cress. 718. The right
to sell, as well as the right to abandon, is to be determined by
the state of facts at the time, and not by subsequent events;
and in either case, the rights of the parties become vested
when the sale or abandonment is properly made. Rhinelan-
der v. Ins. Co. of Pennsylvania, 4 Cranch, 29 ; Marshall v.
The Delaware Ins. Co. 4 Cranch, 202; The Brig Sarah



328 LINCOLN, 1850.

Fuller v. Kenncheec Mutual Insurance Co.

Ann, 2 Sumner, 215. This request was therefore properly
denied.

2. It might not have been erroneous for the presiding Judge
to grant the second request, but he might have declined to do
it, as tending to embarrass the jury, and to produce unnecessary
delay and perplexity in the proceedings of the court. If this
request had been granted, and the instruction given, and the
jury had disregarded it, the verdict could not be disturbed on
that account; for they had a right to decline finding any
other than a general verdict. Devizes v. Clark, 3 Adol. &
Ell. 506; R. S. ¢. 115, § 66.

3. If the sale by the master was necessary, and warranted
by the rules of law, it would constitute a technical total loss,
without an abandonment. After such sale, the insured has
nothing to abandon, and a subsequent offer to abandon, or an
abandonment i form, cannot affect the right to sell. This
requested instruction was, therefore, properly refused.

4. If the sale was unnecessary, and if it effected no legal
transfer of the vessel, the subsequent offer to abandon, on the
22d of April, might have been effective and sufficient to au-
thorize a recovery for a total loss, if the partial loss exceeded
half of the value, and the abandonment had been seasonably
and properly made. 'The right to abandon is not necessarily
lost by an attempt to sell.

5. The plaintiff was not required to furnish an adjustment
as of a partial loss, in order to recover for a total loss, as this
request implies. The report of the surveyors, estimating the
damages sustained by the vessel, and condemning her, and
recommending a sale, was not conclusive upon the under-
writers, but the presumption would be in favor of its correct-
ness. 'The plaintiff must establish his right to recover, as in
other cases, by evidence, and this he might do with, or
without an adjustment.

The motion to set aside the verdict cannot prevail. The
proof is conclusive that the vessel was injured by the perils
of the sea, that the master in good faith called for a survey,
that the surveyors, upon examination, condemned the vessel,
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and recommended a sale, estimating the cost of repairs at
$2980; and that the master acted upen the advice of the sur-
veyors, and sold the vessel at the port of distress, (Vera Cruz,)
at auction, for $300.

The testimony does not impeach the conduct of the sur-
veyors, or of the master, but some portions of it tend to show
that the cost of repairs might have been less than half of the
value. Other portions, however, tend to establish a different
conclusion, and we cannot say that the verdict was not justi-
fied by the evidence. Ezceptions and motion overruled.

|

Barxes versus Tayror.
Upon the sale or transfer of a vessel, from one person to another, the certi-
ficates of the registry or enrollment pass to the purchaser.

They are of no further value to the seller, and, in trover against a third
person, in whose hands they may be found, he can recover nothing for
them.

Trover, against the collector of the port of Wiscasset, to
recover for the enrollment and license of the schr. Palo Alto.

The writ and pleadings may be réferred to.

The plaintiff, on July 15, 1847, was the owner of the ves-
sel, and of the cargo then on board; she was enrolled and
licensed for the fishery ; and was, on that day, seized by the
collector of the district of Wiscasset, to whom her papers were
surrendered ; she was subsequently libeled, as forfeited ; the
forfeiture was confessed by the plaintiff ; he petitioned the
secretary of the treasury of the Unitec States, to have the for-
feiture remitted ; a remittitur of the forfeiture was forwarded
to the district attorney, and was filed in court; the secretary
attempted to recall the same ; but his right to do so was re-
sisted, and a decision was made in the District Court of the
United States, that the remission of the forfeiture was effect-
ual, and could not be recalled ; an appeal was claimed in be-
half of the United States, to the Circnit Court of the United

VoL. XxxI. 42
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States, and the judgment of the District Court was affirmed.
While these proceedings were pending, a petition having been
filed by the plaintiff, to have the property delivered to him,
upon giving bond for its appraised value, it was ordered to be
so delivered ; and, on December 18, 1847, a precept issued
from that court, directing the marshal to cause the property to
be delivered to the plaintiff. On December 22, 1847, a dep-
uty marshal made his return thereof, that he had caused the
goods to be delivered to the plaintiff.

Testimony was introduced by each party tending to prove
what was done and said on that occasion. There was some
difference in the testimony, but the weight of the testimony
clearly proved the following facts: — The plaintiff desired the
deputy to deliver the property to an agent of C. C. Mitchell
& Son, of Portland, and he was informed by the deputy, that
he could not do so, as his precept directed him to deliver it to
the plaintiff ; the collector delivered the property to the dep-
uty, who immediately delivered it to the plaintiff, who imme-
diately delivered it to William Beals, an agent of Mitchell &
Son, in the presence of the collector. 'The plaintiff and Beals
both declared that the property was the property of Mitchell.
They then went to the office of the collector, and there the
plaintiff demanded of the collector the papers of the vessel,
stating that the vessel would be of no use without her papers;
and he was informed by the collector, that, if the vessel was
his, he could have the papers; but if, as he had stated, the
vessel was Mitchell’s, he could not have them ; but a tempo-
rary register would be granted, if desired. A copy of the en-
rollment was given to the plaintiff.

On December 25, 1847, the plaintiff and Beals went to the
collector’s office, with an order dated 24th December, and
signed C. C. Mitchell & Son, claiming the vessel as mortga-
gees, and directing the papers to be delivered to the plaintiff,
who presented the order to the collector, and again demanded
the papers, and they were refused ; the collector making the
same remarks, which he had made at the time of the previous
demand.
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The property had been mortgaged by the plaintiff to C. C.
Mitchell & Son, on July 24, 1847. 'The mortgage was re-
corded on July 26, 1847, and was lodged in the custom house
on October 18, 1847, where it remained during the time when
the transaction before named occurred.

The vessel had remained unused for want of papers, as the
plaintiff alleged.

The case was submitted to the decision of the court.

8. Fessenden, for the plaintiff.

Barnes was the owner as to all the world, except the Mitch-
ells. Whatever lien they had, could be enforced only by
themselves. 'The defendant had no right to the papers. It is
not for him to object that they were under mortgage. He was
ordered by the secretary of the treasury to restore them to
Barnes. They belonged to him, as part of the tackle and
furniture. He had never lost the general property. 'The or-
der of the secretary gave him the right of immediate posses-
sion. The action of trover, then, well lies.

The counsel then discussed the rule, admeasuring the dam-
ages, in cases of trover. As the decision turned upon another
point, the argument is omitted.

Ingalls, for the defendant.

Texvey, J. — The laws of the United States provide, that
whenever a ship or vessel, registered in conformity with the
statute requirements, shall be sold wholly or in part to a citi-
zen or citizens of the United States, the former certificate or
register shall be delivered up to the collector, and by him,
without delay, be transmitted to the secretary of the treasury
to be canceled. And a ship or vessel so sold or transferred,
shall be registered anew, by her former name, and a certifi-
cate thereof shall be granted by the collector. U. S. Laws
of 1789, c¢. 11, § 10. Every ship or vessel shall be registered
by the collector of the district in which shall be comprehend-
ed the port, to which such shif) or vessel shall belong at the
time of her registry ; which port shall be determined to be
that at or nearest to which the owner, if there be but one, or
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if pore than one, the husband or acting or managing owner
of such ship or vessel usually resides. U. S. Laws of 1792,
c. 45,$ 3. When, upon a sale or transfer to a citizen or citi-
zens of the United States, a ship or vessel is required to be
registered anew, her former certificate shall be delivered up to
the collector to whom application for such new registry shall
be made, at the time the same shall be made, to be by him
transmitted to the register of the treasury, who shall cause
the same to be canceled. And in every such case of sale or
transfer, there shall be some instrument of writing in the
nature of a bill of sale, which shall recite at length the said
certificate, otherwise the said ship or vessel shall be incapa-
ble of being so registered anew. And in every case, in which
a ship or vessel is required by the statute to be registered anew,
if it shall not be done, she shall not be entitled to any of the
privileges or benefits of a ship or vessel of the United States.
tbid, § 14. 'The same requisites, in all respects, shall be com-
plied with, for the purpose of enrolling and licensing ships or
vessels, to be employed in the coasting trade and fisheries,
and for regulating the same, as are made necessary for the reg-
istering of ships and vessels by the act of 1792, c. 45; U. S.
Laws of 1793, ¢. 52, § 2.

If the transfer of “the Palo Alto” by the plaintiff to C.
€. Mitchell & Son was absolute, they residing in the district
of Portland, it was necessary in order to prevent a forfeiture
of all the privileges and benefits of a vessel of the United
States, that a new enrollment should be made in the distriet
of Portland, upon the surrender to the collector of that port,
of the certificate of the former enrollment and license in the
district of Wiscasset.

Upon the sale or transfer of a ship or vessel from one to
another, it is well understood, that the certificates of registry
or enrollment pass to the purchaser ; and from these alone, he
is enabled to cause a new registry or enrollment to be made,
and proper certificates, thereupen obtained, unless they have
been lost or mislaid. Consequently, in such cases, the former
certificates are without value, aud will secure no privileges or
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benefits to the vendor, although he may be the master of
the vessel after such transfer. '

It is contended in defence of the action, that, from the evi-
dence reported, the defendant was made reasonably to believe,
by the plaintiff, the transfer of the vessel to C. C. Mitchell &
Son was absolute at the time of the demand ; and that
therefore, the refusal to deliver the papers demanded was jus-
tifiable, and was not sufficient evidence of a conversion.

It appears that the certificates in question had been surren-
dered to the defendant on July 15, 1847, and the reason for
their being so deposited ceased on Dec. 22, 1847, when the
vessel was delivered by the deputy marshal to the plaintiff,
by authority of a precept then in his hands. On July 24,
1847, the plaintiff gave to C. C. Mitchell & Son a mortgage
of the vessel, for the security of two notes of hand, which
became payable in four months from July 10, 1847, which
mortgage was duly recorded. This mortgage was deposited
in the custom house, on Oect. 18, 1847, and remained there
till after the demand was made for the papers. 'The mort-
gage was not foreclosed by operation of law, although there
was a breach of the condition at the time of the demand.
R. S.c. 125,$ 30. Upon these facts alone, the defendant
might have been bound to deliver the certificates upon the
demand made by the plaintiff in his own behalf. But we
understand from the evidence, that before the vessel was de-
livered by the deputy marshal to the plaintiff, the latter, in
presence of the defendant, requested the delivery to be made
to one Beals, who was acting as the agent of C. C. Mitehell
& Son, Beals being present, and he and the plaintiff at the
time asserting that the vessel was their property. The deputy

-marshal declined to deliver the vessel to Beals, giving asa
reason, that he was directed in the precept under which he
acted, to make the delivery to the plaintiff. Upon the de-
livery to the plaintiff, he immediately delivered the same to
Beals for C. C. Mitchell & Son. The plaintiff and Beals
afterwards, on the same day, went to the defendant, and at his
office demanded the papers, saying that the vessel would be
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of no use without them. The defendant expressed a willing-
ness to comply with the demand, if the vessel belonged to
the plaintiff ; but referred to his previous statements as evi-
dence, that he had no title, and was therefore not authorized
to deliver them, and declined to do it.

Although the mortgage was not foreclosed by lapse of time,
after the breach of the condition, the title of the vessel might
have been absolute in the mortgagees, by an agreement be-
tween the parties to the mortgage; the mortgage continuing
in the custom house was not inconsistent with such agree-
ment. A sale and transfer of a vessel, like any other chattel,
may be valid without any bill of sale or document in writing,
though it may be necessary to entitle the purchaser to a new
registry, giving an American character to the vessel; and the
consequence of a non-registry is, that the vessel becomes a
foreign vessel.  Bizby v. Whitney, 8 Pick. 86; Vinal v.
Burrill, 16 Pick. 401 ; United States v. Willings, 4 Cranch,
55; 3 Kent’s Com. 5th ed. 130, 131; 1 Greenl. Ev. § 261;
Ballkam v. Lowe, 20 Maine, 369.

The evidence, therefore, necessary to give to C. C. Mitchell
& Son the privileges and benefits of an American vessel, in
the one, which they might have purchased, was not required
to be known to the defendant, to justify him in retaining the
papers in their behalf. Any notice which should be reasona-
bly satisfactory, that they were really the owners, was suffi-
cient to protect him in withholding the papers upon the de-
mand.

The facts, which were presented to the defendant at the
time of the first demand, were such evidence of an actual sale
to C. C. Mitchell & Son, that he cannot be regarded as tor-
tiously refusing to surrender the papers. It is not pretended,
that the papers were called for, with the view of causing a
new enrollment in another district ; and that the same might
be delivered up to the collector thereof. And no request was
made of him of that character, by the plaintiff, as master of
the vessel. The declarations of the plaintiff were full and
unequivocal, that C. C. Mitchell & Son were the owners of
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the vessel, and this without any qualification. His statements
were confirmed by those of the acting agent of them who
were declared by the plaintiff to be the owners ; this confirm-
ation was in the presence of the plaintiff, who interposed no
remark, to gainsay or restrict the effect of the assertion, that
the title was, as he had previously avowed it. The repre-
sentations of either or both being true, made in the presence of
the defendant, the papers, if received in the condition in
which they were demanded, could give him no rights, inas-
much as they could have no legitimate effect, as evidence, that
the vessel was one, entitled to the privileges and benefits of
vessels belonging to the United States.

On December 25th, 1847, the plaintiff went to the collec-
tor’s office, accompanied by Beals, presented the order of C. C.
Mitchell & Son, and demanded the papers. They were re-
fused by the defendant.

1t does not appear, that at the time the order was presented,
the plaintiff claimed to have any other rights, than such as
would be given by the order; and he can have no benefit
therefrom, excepting so far as it was proof that he was entitled
to the papers in his own behalf. If it was a request to deliver
the papers as belonging to them, and to no other, the refusal
to deliver them was a wrong upon their owners and not upon
their agent, sent to receive them. If the order had expressly
declared or required the construction, that the signers of it had
no title to the vessel, such as gave them an exclusive right to
the papers, and that a delivery of thern to the plaintiff as his,
would interfere with none of their rights, and he had made the
demand in his own name, a refusal might have created a lia-
bility. But the meaning of the order is not of such a charac-
ter. It contains a request to the defendant to deliver the pa-
pers to the plaintiff, “as we wish him to continue master of
said schooner, till further orders; although she is mortgaged
to us, we wish him to manage the vessel.” '

This shows that they professed to have the control of the
vessel, and to retain the plaintiff as master, so long as they
should choose to permit it, but to be subject to their order.
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The plaintiff made use of this order, and thereby assented
to the correctness of whatever was declared therein. 'This
claim would give him no interest in the papers, further than
as their agent. 'The reference to the mortgage, is not abso-
lutely inconsistent with the statement of the plaintiff, that C.
C. Mitchell & Son were the owners. This statement, pre-
viously made, was not retracted by the plaintiff, when it was
adverted to by the defendant as a reason for his refusal to sur-
render the papers. The existence of the mortgage and its
contents are understood to be kniown to the defendant before
the time of this demand, and its being referred to in the order
gave to the defendant no additional information, excepting,
that the signers of the order asserted no other title. If this
stood alone, it might be reasonable that he should conclude,
that they claimed no other right, than such as the mortgage
would give. But when taken in connection with other parts
of the order, it was at least doubtful, whether they intended
to admit, that he had any other rights than such as they had
conferred upon him as their agent, to be master of the vessel
and to have the management of ) it, for them. When in con-
nection, there was the positive statement of the plaintiff him-
self, that C. C. Mitchell & Son were the owners, accom-
panied by the delivery by him, to their acting agent, standing
unqualified by any explanation, the refusal to deliver the
papers as his, is not sufficient evidence, that he was guilty of
a conversion of the property as alleged in the writ,
Plaintyff nonsuit,

TyLER versus Beal.

The one continuance, which, by R. 8. ch. 116, sec. 14, a justice is authorized
to grant, in a suit brought before another justice, may be ordered, either at
the return day of the writ, or on a day to which the cause had been legally
adjourned.

Assvmpstr, brought before W, H. Lunt, a justice of the
peace, who, on the appearance of the parties at the return day
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of the writ, adjourned the action to October 20, 1848 ; and
who, on that day, was unable to attend. Caleb Sampson,
another justice of the peace, attended on said 20th October, and
further adjourned the action to November 11, and noted
the continuance on the docket. On said November 11, the
parties appeared, and the general issue was pleaded and joined
before justice Lunt, who rendered judgment for the defendant
for cost. 'The plaintiff appealed, and in the District Court the
defendant moved that the action be dismissed, because of the
non-attendance of Justice Lunt on said October 20th.

The Judge sustained the motion and dismissed the suit, and
the plaintiff excepted.

Russell, for the plaintiff.

Gould, for the defendant.

The power given to a justice of the peace to adjourn a suit,
commenced before another justice, is confined to the return
day of the writ; and cannot be exercised after the action has
been entered. Spencer v. Perry, 17 Maine, 413.

v

Howarp, J. — It has been decided by this court, that, under
the act of 1834, chap. 101, the power of a justice of the
peace, to continue ‘a cause, triable by another justice of the
peace, was limited to the return day of the writ. Spencer v.
Perry, 17 Maine, 413,

The Revised Statutes, chap. 116, sect. 13, provide that a
justice of the peace “may adjourn his court by proclamation,
from time to time, as justice may require.” Sect. 14, “ When-
ever a justice of the peace is unable, by reason of sickness, or
other unforeseen cause, to attend at the time and place by him
appointed for holding a court, any other justice in the county,
who can legally try a cause between the parties in the pending
suit, may continue such cause once, not exceeding thirty days,
and note such continuance on the writ in such suit.”

The language of the Revised Statutes is different from that
of the statute of 1834, and was obviously intended to enlarge
the power of the justice, who might be required to continue
a cause pending before another justice. It authorizes him to

Vor. xxxn 43
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continue it once at any time appointed for holding the court,
by the justice before whom the cause is pending, either on
the return day, or day of adjournment, whenever the latter is
unable to attend, for the canses mentioned in the statute.

In this case, the action appears to have been properly con-
tinnted and tried before the magistrate, and to have been duly
appealed, and entered in the District Court for a further hear-
ing. Exceptions sustained.

Avvex, Administrator, versus PoLereCzkY.

A gift of personal property énfer vivos, in order to be effectual, must be abso-
lute, and the donor must, at the time of the gift, part with all present and
future dominion over it.

Assumpsir for money had and received to the use of Went-
worth Allen, the plaintiff ’s intestate.

Wentworth Allen was a shipmaster. He returned from
Mexico with health somewhat impaired. He, however, per-
formed several coasting voyages afterwards. On starting up-
on one of these voyages, he placed in the defendant’s hands
$950, to be deposited in the savings bank. The defendant
deposited the same to his own <dredit, taking a certificate
thereof in the form, commonly called a bank book, which he
lodged with his daughter Nancy, for safe keeping.

There was evidence tending to show, that an engagement
of marriage between the intestate and said Nancy had sub-
sisted for three or four years; that, on his return from that
voyage, she showed to him the bank book ; that he examin-
ed it, handed it back to her with a statement, in substance,
that if he should die, before having made any different dis-
position of the money, it should be hers. He died soon
afterwards, having done no further act in relation to the sub-
ject.

The jury were instructed that, if that testimony was be-
lieved, the plaintiff would not be entitled to recover. 'To that
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instruction, the plaintiff, (the verdict being against him, )
excepted.

Ruggles and Ingalls, for the plaintiff.

If the money can be withheld from the plaintiff, it must be
either as a gift infer wvivos; or as a donatio causa mortis, or
by a nuncupative will.

There was no such delivery, asto constitute a valid gift
tnter vivos. It was not to take effect while the donor lived.
The delivery of the bank book was not a delivery of the
money, even symbolically. The book contained no contract.
It was a mere abstract of the bank records. It was in itself
of no value. The act of the intestate was testamentary. At
most, it exhibited a mere intention of making a gift at some
future time. There was a locus penitentie, during the whole
residue of his life. 2 Kent’s Com. 438; Noble v. Smith, 2
Johns. 52; Bac. Abr. 4, ¢. 110,a.§ 1, 4.

2. The act was wholly inoperative as a donation causa mor-
tis. 2 Kent’'s Com. 444, 445; Weston v. Hight, 17 Maine,
287 ; 2 Blackstone’s Com. 441; Waldron v. Dizon, 5 Monro,
170.

3. Neither was there a nuncupative will. R. S. c. 92,
$ 9,10 and 11.

Ewvans, for the defendant.

1. The defendant never appropriated the money. He was
a mere messenger to deposit it. 'True, he deposited it in his
own name. But the intestate ratified the act, and after-
wards appropriated the money.

2. The intestate divested himself of the ownership. The
book contained a contract, assignable by delivery. 1t repre-
sented the money, and stood in lieu of it. He gave it to
Nancy. Inthe gift, there was no contingency. It was a valid
irrevocable gift, effectual at the time. Accordingly, he never
afterwards spoke upon the subject. We make no claim under
a nuncupative will or as a donatio causa mortis. It is suffi-
cient for us, that there was a valid gift inter vivos.

SuerLey, C. J.— An opinion has been recently drawn in



340 LINCOLN, 1850.

Mixer ». Cook.

the case of *Dole v. Lincoln, pending in the county of Ken-
nebee, in which the law respecting donations dnfer vives, as
well as respecting donations sortis causa, has been examined.

According to the conclusions therein stated, the gift must
be absolute and irrevocable, and the donor must part with all
present and future dominion over it, to constitute a valid do-
nation inter vivos. According to the testimony in this case,
it was to become the property of the donee absolutely, only
in case of the death of the donor. It cannot, therefore, be
sustained as a valid gift inter vivos.

Nor can it be sustained as a donatio mortis causa, for it
was not given in contemplation of the near approach of death.

The peculiar circumstances of the case, must not be allow-
ed to weaken the established rules of law. 'The instructions
were erroneous. Exceptions sustained, verdict set

aside, and new trial granted.

* Published in a subsequent page of this volume.

'I

Mixer & al. versus Cook.

In a sale of chattels for ready pay, the seller may waive the condition of
ready pay, and, by delivery to the purchaser, part with the property.

After such a waiver and delivery, the seller, in replevin for the goods,
cannot avail himself of a fraud between the purchaser and the vendee of
the purchaser.,

ReprLEvin for twenty-eight barrels of starch. The trial
was before SurpLey, C. J.

The plaintiffs formerly owned the starch. The defendant
claims it under a purchase from Kimball & Coburn. The
principal question was, whether a sale which the plaintiffs
had made to Kimball & Coburn, passed the property from
the plaintiffs. 'Testimony on that point was offered by both
parties. 'The plaintiffs at one time had sued Kimball & Coburn
on account for the starch, and attached it as their property.

The jury were instructed that, if satisfied the plaintiffs
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were originally the owners of the starch, and that they made
a contract to sell it to Kimball & Coburn for cash, that the
property would not become Kimball & Coburn’s without
payment; unless the plaintiffs or their authorized agents
waived their right to have the payment made at the time of
delivery, and delivered it without requiring payment, and if
they did so waive and deliver, the property would pass to
Kimball & Coburn if there were no other difficulty.

The counsel for the plaintiffs contended, that there was
a fraud committed upon the plaintiffs by the sale from Kim-
ball & Coburn to the defendant. The jury were instructed
that, as the plaintiffs did not prosecute this suit in the capacity
of creditors of Kimball & Coburn, they could not present
that question, and Zhat the jury need not inquire respecting it,
if satisfied that the property passed from the plaintiffs to Kim-
ball & Coburn.

The jury returned a verdict for the defendant, which is to
be set aside, if there was error in the instructions, or in the re-
fusals to instruct.

Tallman, for plaintiffs.

There was no waiver of payment on delivery. There is no
vestige of evidence of such waiver, except the bare delivery.
But such delivery dees not prove a waiver. 4 Kent’s Com.
496, 497.

There was fraud on the part of Kimball & Coburn in ob--
taining the possession, and the plaintiffs are not bound by it.
E. C. L. R. 146 ; 1 Hill, 201, 302; 6 Hill, 44; 21 E. C.
L. R. 410.

There was error in the instruction that fraud between the
defendant and Kimball & Coburn would not entitle the
plaintiff to recover. 'There may be false representations with-
out the use of words. If one, who had failed, obtains credit
of one who supposes him solvent, the purchase is a fraud.
Such a principle is vital to commercial safety. See the case
of Josselyn, in Law Reporter of December, 1849, vol. 2. of
new series.

WeLLs, J. — Was this position taken at the trial ?



342 LINCOLN, 1850.

Fellows ©. Fellows.

Tallman. — It was not, but it belongs to all law, and all
morality.

Mitchell and Barrows, for defendant.

TenneY, J., orally. — The jury have found that there was
a sale by the plaintiffs to Kimball & Coburn, and that the
stipulation for payment on delivery was waived by the plain-
tiffs. 'The plaintiffs’ property in the starch had, therefore,
ceased.

If they had prosecuted the suit against Kimball & Coburn,
in which they attached the starch, proof of fraud between the
defendant and Kimball & Coburn, might have availed the
plaintiffs. But they do not now claim as creditors.

Judgment on the verdict.

|

FeLLows versus FELLOWS.

Though a wife have deserted her husband without cause, for a few months,
yet if she go back and confess to him the wrong and promise a return to
duty, and request admission again into his family, and he then refuse to re-
ceive her, and for five years neglect to make any provision for her support,
such refusal and neglect constitute a desertion, on his part, for which she
may maintain a libel for divorce.

Lisen for divorce for cause of desertion. Defendant was
defaulted. The parties were married in 1829. There was
some difficulty in the family between the mother-in-law and
the daughter-in-law. In the spring of 1836, during the re-
" spondent’s absence from home, and without his consent, the
libelant left his house and resided among her relatives till the
fall of 1836. She then went with her brother to the town
where the respondent resided, admitted to him her fault in
going away, promised a faithful return to her duties, and re-
quested him to receive her to his house. This he refused to
do, and said, “if obliged to take care of her, he should board
her at some place she would not like so well.” She there-
upon returned to her relatives, and has ever since resided with
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them ; the defendant not having made any provision for her
support, or given her any permission to return to his house.

S. E. Smith, 2d, for libelant.

SuepPLEY, C. J. — We deem this a case of desertion within
the meaning of the statute. Divorce decreed.

Dobee versus GRRELEY.

In a conditional contract, if there be a failure to perform by one of the parties,
the other may retract.

The condition need not be expressed ; it may be ¢mplied from the nature of the
transaction.

A writ from the District Court having been issued on a note of more than
twenty dollars, the plaintiff received from the debtor, and indorsed, a sum
which would reduce the debt to less than twenty dollars, upon a condition
that the balance should be paid before the return day of the writ, but such
balance was not paid. Held, the plaintiff might lawfully erase the indorse-
ment.

Though an inadmissible deposition may have been received, yet if its contents
be not of a character to operate against the excepting party, the verdiet will
not be disturbed on that account, A party has no ground of complaint, if
he be not injured.

Trespass. One Healy had sued Dodge in the District
Court upon a note, on which was then due about $21. Greeley
had charge of the note, as agent for Healy. After the com-
mencement of that suit, and before the entry of the action in
court, Dodge paid Greeley $5, which Greeley indorsed on the
note. Soon afterwards, Greeley erased the indorsement, and
offered to repay the $5 to Dodge. Healy recovered over
twenty dollars with full costs. For making that erasure,
thereby exposing Dodge to a judgment for full costs, this ac-
tion is brought.

The defence was that the $5 were received and indorsed, up-
on a conditional agreement that the residue of the note should
be paid, with costs, before entry of the action. Upon that fact,
evidence was presented to the jury.

The plaintiff objected to a deposition offered by the defend-
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ant, because the caption did not state that the deponent was
“first sworn.” It was however admitted.

The Judge instructed the jury, that, if the $5 were received
and indorsed on a condition that the residue and the cost
should be paid before court, and the payment was not so
made, the defendant had a right to erase the indorsement;
that if the defendant agreed to receive the ¢5, and indorse it,
if the plaintiff would pay the balance and cost before court,
it was not necessary that the word ¢ condition,” should be
used to make it a conditional contract, from which the one
party might be relieved by the neglect of the other to perform
it on his part.

Instruction was requested, by the plaintiff, that the simple
fact of the plaintiff ’s agreeing to pay the residue before the
session of the court and then failing to do it, would not jus-
tify the erasure, unless the indorsement was made on that con-
dition expressed.

Such instruction was not given.

Verdict for defendant. Exceptions by plaintiff.

Gould, for plaintiff.

Lowell, for defendant.

WeLLs, J., orally. —

The general principle is that, in a conditional contract, if
there be but a partial performance by one party, the other may
retract. 'The plaintiff failed as to his part, and cannot com-
plain of the erasure. He had no right to be benefited by his
own wrong.

There was nothing illegal in withholding the requested in-
structions.  An agreement may, without direct and specific
terms, embrace all that the request contemplated. The right
to erase might be implied from the nature of the transaction.

Whether the deposition was wrongfully admitted, need not
be decided; because its contents had no tendency to prove
the issue for the defendant. A party has no ground of com-
plaint, if he has not been injured.

Ezceptions overruled.
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LixcoLy versus Epcrcoms.

.

The enclosing of land by a fence, though erected beyond the true divisional
line, is not a disseizin of the adjoining owner, if it was done through a
mistake as to the true line, and ¢f there was no claim to title beyond that
line, and ¢f the true owner has not been prevented from occupying his
whole land.

The tenant erected a fence so as to enclose, with his own land, a piece
of the demandant’s land. But he erected it there by mistake, and without
claiming title beyond the true divisional line, and had not prevented the
demandant from occupying to that line. Hold; it was not a disseizin
of the demandant, though the fence had continued for eight or ten years.

Twis was a writ of entry. Eight or ten years before the
suit, the defendant had erected a fence, which-enclosed, (with
his own land,) a narrow strip of the demandant’s land.  After
evidence to the jury, the Judge instructed them that, if the
tenant claimed title up to the fence, or prevented the demand-
ant from occupying to the true divisional line, that would, in
connection with the fence, amount to a disseizin; that, if
they were satisfied, that the tenant built his fence there by
mistake, and had not claimed to own beyond the-true divis-
ional line, and had not prevented the demandant from occupy-
ing within his fence to that line, although the placing of the
fence there might have been an act of trespass, he would not
be guilty of disseizing the demandant.

The jury found a verdict for the tenant.

If the instructions were erroneous, it is to be set aside and
a new trial granted.

Texney, J., orally. — We hold the iastructions to be cor-
rect. 'The distinction is between a fence erected on another’s
land by mistake, and one erected under a claim of title. The
jury, in this case, have found there was no adverse claim.

‘ Judgment on the verdict.

Mitchell and Gould, for demandant.
Glilbert, for tenant.

VoL, xxxI. 44
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Hovey & al. versus Luce.

.

The defendant conveyed a dwellinghouse. It was but partly finished, and he
gave an obligation to finish it. There was an erection, one and a half story
high, with rooms for the family. In the rear of it, and annexed to it, was
another erection, one story high, designed for a kitchen. Amnnexed to that
was another unfinished erection, designed for a wash room and other appen-
dages. Held ; that this last ercction was a part of the dwellinghouse, and
that the obligation required the defendant to finish it for the uses originally
designed, and in an appropriatc workmanship.

On a motion to set aside a verdict for excessive damages, it is not competent to
prove, by the jurors, their mode of computation.

Covevant BrokeN. 'The trial was before Suerrey, C. I

The defendant conveyed by deed to the plaintiffs, a lot of
land in East Thomaston, on which stood a building principal-
ly finished, intended for a dwellinghouse, and described in the
deed as “a dwellinghouse” He took back a mortgage to
secure a part of the purchase money. At the same time, he
gave to the plaintiffs the following obligation : —

“ Whereas I have this day sold unto” [plaintiffs] “a dwel-
linghouse, as per my deed to them of this date, and whereas
said house is not fully finished, I hereby agree to cause said
house to be finished in a workmanlike manner and to be well
painted inside and out; also to have the fence round the same
finished in the same manner as I have commenced doing ; also
to cause blinds to be put on said house, well made and paint-
ed, and hung with suitable latches for the same;—all of
which I agree to do in a reasonable time, and to be done free
of all charges to the said” [plaintiffs. ]

There was testimony, tending to show the breach of the
covenant, and also to show a performance of it.

The building or buildings upon the land, consisted of an
erection, one and a half story high, with two rooms beside
a bedroom. At the time of the sale this erection was very
nearly completed on the outer and inner sides. In the rear,
and annexed to that erection, was another erection one story
high, designed for a kitchen, and annexed to that was another
erection, designed for a wash room and other appendages.
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The dimensions of this last erection were not proved. It
was boarded, but not clapboarded ; whether shingled, was un-
certain. It was without floors or sleepers. There was no
proof in what section or street of the town the house stood,
or in what manner other buildings for the like use there
were usually finished.

The plaintiffs resided in the house fifteen months. The
defendant then took it into possession under the mortgage,
which became foreclosed. Until it was so taken under the
mortgage, the last mentioned erection, called the shed, re-
mained unfinished, as at the time of the purchase. For that
neglect to finish it, this action was brought.

A question arose, whether the covenants required the last
named erection to be finished, and if so, in what manner.

The jury were instructed on this point that, if satisfied,
that it was annexed to the other building, so that all the erec-
tions would constitute one structure, the defendant would be
obliged to finish it in a manner suitable and appropriate to the
other parts of the structure, as situated in the town and street
where it was built ; that defendant was not obliged to erect .
any separate building for a privy, but they would consider
whether a suitable and appropriate finish would not require
one to be prepared in some portion of the structure, or with-
out it ; that there did not appear to be any testimony to prove
that the erection made in the rear was designed to be appro-
priated in any particular manner; and, fhat the mode in
which it ought to be finished, if any further finish was re-
quired, must be inferred from the construction, appearance and
situation of the other parts of the structure.

The Judge was requested to instruct the jury, that, if the
plaintiffs would recover for any materials and labor expended
on the woodhouse or buildings, other than “the dwelling-
house” itself, they should prove, that the same were not put
into such a state of finish and completion by the defendant,
as such buildings when finished, were usually put into in the
vicinity of this dwellinghouse.
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This request was refused, except as appears from the
instructions given, as above stated.

A verdict was returned for the plaintiffs, which is to be set
aside and a new trial granted, if any of the foregoing rulings,
instructions, or refusals to instruct, were erroneous.

Lowell, for defendant.

The terms of the obligation refer to, and include only the
single edifice, covered by one roof, which, in the common
and ordinary use of the words, are signified by them. This
is the proper construction to be given to the terms. 1 Bou-
vier's Law Dict. title House, p. 470, and authorities there
cited ; 2 Russel on Crimes, 56 and 489, and authorities in the
text and notes; Howland v. Leach, 11 Pick. 151 ; Hawes v.
Smith, 12 Maine, 429; Littlefield v. Winslow, 19 Maine,
394 ; Robinson v. Fisk, 25 Maine, 401.

The instruction, that ¢ the defendant would be obliged to
finish the shed in a manner suitable and appropriate to the
other parts of the structure, as situate in the town and street
where it was built,”” was incorrect. The agreement was to
finish what was begun, not to do what was suitable and ap-
propriate.

The parties had determined what finish they would have,
and what should be a suitable manner of finish, having in
view their wants, their means and the expense.

There was no evidence in the case calling for such an in-
struction ; for ¢ the dimensions of the building” were not
proved, nor was there any proof of the section of the village,
or of the street where the house stood, nor in what manner
other buildings, of a like character there, were finished.

For similar reasons, the last branch of the instructions
were opposed to the proper construction of the instrument, and
not called for by any evidence in the case. Blake v. Irish,
21 Maine, 450.

The Judge having ruled that the shed was embraced in the
defendant’s covenants, then the instructions requested by de-
fendant’s counsel, were proper.

The instruction, that the jury would consider, whether a
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suitable and appropriate finish would not require a privy to be
prepared in some portion of the structure, or without, it was
wrong. 'This is a question of the legal construction of a
sealed instrument, and belonged exclusively to the court, and
not to the jury. 1 Greenl. Ev. sect. 277, and notes and cases
collected in the notes ; White v. Jordan, 27 Maine, 370.

The defendant’s covenant is not to be enlarged by construc-
tion, and the language employed no more requires a privy “in
some portion of the structure, or without it,”” than it requires
him to finish a stable, a woodhouse, a well, or a cistern.

The instructions were wrong, inasmuch as they did not in-
dicate to the jury, what could be a reasonable time for the
performance of the defendant’s contract.  Greene v. Dingley,
21 Maine, 131.

Evans and Merrill, for plaintiffs,

What constitutes a dwellinghouse ? Is it only that part in
which to sit, sleep and eat ? or does it include all the portions
necessary for comfort and for domestic purposes, agreeably to
the customs of the neighborhood ? ¢ A man’s house is his cas-
tle.” He is as safe in the shed as in the parlor.

As to the extent of the finish, the Judge could have given
no different instructions. There was to be unity of design,
appropriateness. Whatever strikes the eye as suitable for the
occasion, was requisite to be done. Till that was done, there
was no finish to the work. Whatever the jury found to be
the original plan, was to be carried out.

The requested instruction was substantially given.

The defendant objects that the court did not instruct, but
left it with the jury to find, what was a reasonable length of
time, in which the defendant should finish the house. But no
request for such instruction was made. The work was not
done during the fifteen months of plaintiffs’ residence there.
Surely that was the fullest extent of reasonable time.

Sueriry, C. J., orally. — What was it designed by the
obligation, that the defendant should finish ? In the deed and
in the obligation, the house is regarded as one structure. They
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give no indication what part should be finished. If one offer
to sell his house, can it be misunderstood what he intends?
If the contract applies to one part only, to what part? The
house was partly finished. We think it a reasonable and just
construction, that the defendant should finish it to correspond
with what had been already done. A reference to the part
finished, would show whether the design had been carried
out. The house was sold for family use. The instructions
virtually left it to the jury, to decide what sort of finish the
parties intended.

The court were not to instruct what was necessary to be
proved, but what conclusions they should form, from what had
been proved, relative to the matter in controversy. What was
done in the vicinity to other houses, would furnish no safe
rule. 'The house was to be finished to the extent originally
designed, and in a suitable and appropriate manner.

We think the defendant’s objections are not sustained.

There was also a motion to set aside the verdict, on the
ground of excessive damage. Lowell proposed to read the
deposition of the foreman of the jury, not to prove any mis-
conduct, but simply to show how the computation was made
up. He cited Little v. Larrabee, 2 Greenl. 37.

SurprLry, C. J.— The rule on this point is settled. To
allow jurors to testify as to their mode of computation, would
affect injuriously the whole administration of justice.

Judgment on the verdict.”

LauBarp & al. versus Rocrrs & al.

Quaere, whether it be lawful, for an officer, to include dollarage in the penal
sum of a bond, given by a debtor to relieve himself from arrest on execu-
tion ? .

If not lawful, yet, if the officer do it under a belief that it is allowable, the
bond is protected as a statute bond under R. S. ch. 148, sect. 43.

Dest upon a poor debtor’s bond, given to obtain his release
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from arrest on execution. Among other fees, the officer
charged $1,00 for travel from Augusta, without stating the
distance ; also $3,20 for dollarage, although he collected no
part of the execution, except by taking the bond in suit.
Those items made a part of the amount, which being doubled,
constituted the penal sum of the bond. A default was entered,
subject to the opinion of the court.
Suerrey, C. J. presided at the trial.

Giilbert, for defendants. 'The law allows dollarage only on
sums collected. Here the officer collected nothing. 'The case
does not show that the unlawful charges were included by
“mistake, accident or misapprehension ;”” nor can a presump-
tion to that effect be raised. The court will not take notice
of the distance from Augusta. The cbligation sued can there-
fore be valid, not as a statute bond, but only at the common
law, and the defendant is entitled to be heard in damages.

Tallman, for plaintiffs.

Wetws, J., orally. — The law, (R. 8. ch. 151, § 4,) allows
dollarage for levying and collecting executions. If, in this
case, the officer might legally tax the dollarage, the bond is a
statute bond. If he could not so tax, still if, in doing it, he
believed it was allowable, it may well be considered a misap-
prehension, coming within the protection of R. 8. ch. 148,
$ 43.  Either way, then, the bond is valid as a statute bond,
and the plaintiffs are entitled to judgment, according to the
39th section of said chapter 148.

|

Brown versus Arwip § al.

Receiptors for property attached in a suit, wherein judgment has been render-
ed against the defendant, are bound by the judgment. They are not per-
mitted to impeach it.

Even if there were no judgment, the officer is accountable for the property ;
and the receiptors, being merely his bailees, are accountable to him.

Excerrions from the District Court, Ricg, J.
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Assnmpsit on a receipt for a vessel’s wheel, which the
plaintiff, as an officer, had attached on a justice’s writ, sued,
upon an account annexed, wherein judgment had been recov-
ered in the county of Lincoln, against the original defend-
ant.

The defences necessary to be here mentioned were the fol-
lowing : —

Flirst. There was no legal service of the writ in the origi-
nal suit, in which the wheel was attached. 'This the officer,
who served the writ, has in writing admitted.

Second. The justice, who rendered the judgment in that
suit had not jurisdiction, as the residence of the original de-
fendant was not in the county of Lincoln, but in the county
of Penobscot; and no service had heen made upon him in
Lincoln.

Third. 'The promise, declared on in the original writ, was
without valid consideration.

Fourth. The judgment in the original suit was obtained
by the fraudulent collusion of the plaintiff with others.

The court ruled that the defences above mentioned, could
not avail these defendants.

Lowell, for defendants.

When the record of a judgment inter alios, is introduced,
any party to whom it may be prejudicial, may, by plea and
proof, show that the court rendering it had no jurisdiction ;
or, if it had jurisdiction, that there was illegality in its pro-
ceedings. 9 Mass. 462; 2 Méte. 114 ; 2 Mete. 135; 6 Pick.
483 ; 23 Maine, 24 ; 26 Maine, 294 ; 27 Maine, 548 ; Caswell
v. Caswell, unreported, Lincoln county, 1849 ; 2 Ann. Dig. of
1848, 233, $ 41, 42; 1 Ann. Dig. of 1847, 318, § 29, 30;
2 Sup. U. S. Dig. 223, 224, § 139, 141, 147.

Bulfinch, for plaintiff, was stopped by the court.

Te~ney, J., orally. — The admission of the officer, who
made the service, cannot affect the judgment in the manner
contended for by the defendants. This case is clearly dis-
tinguishable from those relied on in the argument. So far as
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the record shows, the justice had jurisdiction and the judg-
ment was properly rendered. The defendants are bound by
the judgment, until it be reversed. The defendants had no
rights in the wheel, except what they derived from the officer.
They are his bailees, and are not permitted to invoke the ille-
galities of the judgment. Whether the judgment were right-
ful or wrongful, or there were no judgment at all, the officer is
bound to account for the property.
Exceptions overruled.

lI

SteTson versus Howk.

If a surety, who has become accountable to his principal to pay the debt,
send his own money therefor, by the debtor, to the officer who holds a pre-
cept upon the demand, and the officer misappropriate the money, the surety,
after having paid the debt to the creditor, may maintain assumpsit against
the officer, and without a special demand, although the officer, when he
received the money, was not notified to whom it belonged.

Assumpsit for money had and received. The evidence
tended to show the following facts.

Moses Call had a note against Knowlton, as principal, and
the present plaintiff, as surety. 'The note was sued, and the
writ was placed in the hands of this defendant, then a deputy
sheriff. Knowlton had made a contract with his said surety
to assume and to pay the debt, as the surety’s own debt. The
surety, this plaintiff, sent the money by Knowlton, in bank
bills, to pay the note, and Knowlton accordingly paid it to
Howe, but without disclosing that the money belonged to
Stetson, or was sent by him. Howe never paid over the
money to Call. After some years, Stetson paid the note to
Call, and now brings this suit to recover of Howe, the money
which he had sent to him by Knowlton. The defendant al-
leges that when the bills were brought to him, he attached
them upon the writ against both defendants. And he pro-
duced the writ, with such a return upon it. That action was
never entered, nor was the writ returned to the court.

VoL. XXXI. 45
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The jury were instructed to ascertain to whom the bills be-
longed, which were paid to Howe; and that, if they belong-
ed to the plaintiff, he was entitled to recover in this action,
although no demand had been made by him upon Howe for
the same, and no notice given to him, that the plaintiff made
a claim thereto.

The verdict was for the plaintiff, and the defendant ex-
cepted.

Lowell, for the defendant.

Bank bills are attachable upon a writ. 1 Cranch, 103; 16
Pick. 569; 17 Pick. 463; 18 Maine, 178.

Knowlton, and not Stetson, was debtor to Call. No ar-
rangement between them, to which neither Call nor Howe
was a party, could change that relation.

In legal contemplation, the money paid was the debtor’s
money ; and, if it were misapplied, he only could bring the
suit for it. Knowlton, the debtor, handed the money to the
defendant. And if it was taken in payment, it went to pay
his own debt. 'There was nothing to indicate to Howe, that it
was not Knowlton’s money. 'There was, therefore, no privity
between Stetson and Howe, and the law would imply none.
Howe, if he had known by whom the money was sent, could
consider the plaintiff as paying only as agent for Knowlton.

The action would be less at variance with legal principles,
if the suit were brought by Knowlton. He is the party in
interest. Stetson, if he recover, will only hold as trustee for
him. .

At any rate, a notice to defendant of plaintifi ’s claim was
indispensable. Having attached the bilis, he might hold them
till notified the action had not been entered, or was ended.

But in fact, the suit, if any, should have been brought
jointly by Knowlton and Stetson. Again, the action ought
to have been in tort, and not in assumpsit.

Ruggles, for plaintiff.

Howarp, J., orally, — The reported evidence shows, that
the debt was originally due from Knowlton, and that he had
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procured the plaintiff to become accountable to pay it. The
jury were instructed to ascertain to whom the money belong-
ed, which the defendant received. They found it was Stet-
son’s. 'The defendant had misappropriated it, and Stetson,
under his contract with Knowlton, had to pay the amount a
second time. We see no error in the instructions as to the
plaintiff ’s right to reclaim it from the defendant. No demand
previous to the suit was necessary.

It is alleged, that the hills were attached. But the defend-
ant fails to show that the attachment was perfected.

The writ does not appear to have been returned. That
ground of defence is therefore unsupported. We are all satis-
fied that the instructions were correct.

Ezceptions everruled.

|

Stare versus CUNNINGHAM.

There is no positive rule of law, which prohibits a jury, in acriminal case,
from convicting upon the unsupported testimony of a particeps criminis.

Exceprions from the District Court, Rice, J. presiding.
Indictment for larceny.

William Vanner was introduced by the government, and
testified that he saw the defendant commit the act; and that
he himself aided and assisted in the commission of it.

There was some testimony corroborating, and some testi-
mony impeaching, that of Vanner.

The ‘“counsel for the defendant, requested the Judge to
instruct the jury, that they were not authorized to convict the
accused, upon the testimony of Vanner, unless corroborated in
something which is material, nor upon such testimony, even
though corroborated ; provided the impeaching testimony out-
weighs or balances that of the corroborating testimony.”
Those instructions the Judge refused to give. But he did in-
struct the jury, that they might “return a verdict of guilty,
upon the sole and uncorroborated testimony of Vanner, if
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they saw fit to do so ; fhat it was in general, more safe not to
render a verdict of guilty, upon the unsupported testimony of
an accomplice or particeps criminis ; that they could do so, if
they were fully satisfied his testimony was true ; that it was
their province to weigh all the testimony in the case, not only
that of Vanner, and that which corroborated him, but that
which tended to impeach him ; and if, from the whole, the
government had failed to remove all reasonable doubt of the
defendant’s guilt, it was their duty to acquit. But if, from all
the testimony, they were satisfied, beyond a reasonable doubt,
that he was guilty, it was their duty to convict.”

A verdict of guilty was returned and the defendant ex-
cepted.

Ingalls, for defendant.

The requested instructions ought to have been given. 1
‘Greenl. Fv. sect. 379, 380, 381 ; 2 Starkie’s Ev. 12 and note ;
U. States v. Kepler, 1 Baldwin, 22.

The instruction given was clearly erroneous. It required
the jury to convict, although Vanner’s testimony might not
only be uncorroborated, but impeached. Zbid.

Hubbard, for the State.

SuepLey, C. J., orally. — There is no positive rule of law,
that a jury may not convict upon the unsupported testimony
of a particeps criminis. 'There may be cases, in which an
omission, by the Judge, to advise the jury to look with great
suspicion, on such testimony, might be deemed a neglect of
duty. Fach case has its peculiar circumstances, with reference
to which the Judge should exercise a sound discretion, in ad-
vising the jury.

This case being put upon strict legal right, the

Fzceptions are overruled.
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ProprrieTors or Damariscorra TorrL-Bripee versus CoTTER.

A Legislative charter, which authorized the erection of a toll-bridge, required
it to be at least 24 feet wide, with sufficient rails on each side. It was con-
structed 24 feet wide between the rails, but with a central frame-work. The
thickness of this frame-work, if deducted from the said width of the bridge,
left the traveling pathway less than 24 feet. Held, that that reduction in
the width of the pathway did not impair the right to receive toll.

Tais was an action to recover a penalty for forcibly pass-
ing the plaintiffs’ bridge without permission, and without pay-
ing toll.

The plaintiffs were incorporated with power to erect a bridge
and receive toll. A penalty was given for passing it forcibly
without paying toll. 'The charter provides that the bridge
¢shall be at least twenty-four feet wide, with sufficient rails
on each side for the safety of passengers, and be provided with
a suitable draw, or opening through the same, for vessels to
pass.”

The bridge was built, in most or all of its parts, twenty-
four feet.wide between the rails. But, for greater strength, a
frame-work was inwrought into the bridge, running along its
centre, except at and near the draw. 'This frame-work, by
occupying a narrow central strip of the flooring, made the
traveling pathway a little less than twenty-four feet in width.

Among other defences, it was contended that the bridge, by
reason of said reduction in its width, was not in compliance
with the charter, and that therefore no toll was due and no
penalty was incurred.

The jury were instructed, that “the bridge must have been
built substantially, twenty-four feet wide, inside the railing ;
and that after deducting the thickness of the central frame-
work from the width of the bridge, there must remain twenty-
four feet, so that the public could have substantially twenty-
four feet clear, unobstructed, and open. for travel.”

The verdict was for the defendant. The plaintiffs ex-
cepted.

Ruggles, for plaintiffs.

The principle involved in this case is important. If this
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court confirms the ruling excepted to, the right to take toll
for passage upon the bridges in this State, is utterly destroyed.
The central frame-work was placed there only for the public
safety. The counsel was proceeding to comment upon the
charter, when the court stopped him, and expressed a wish to
hear the counsel upon the other side.

M. H. Smith, for defendant.

The instruction to the jury, as to the effect of the central
frame-work, was correct. It was a sound construction of the
act of incorporation, (passed 1797,) which states, ¢ that the
said bridge shall be well built, of good and suitable mate-
rials, that it shall be at least twenty-four feet wide, with
sufficient rails on each side for the safety of passengers, and
be provided with a suitable draw or opening through the
same for vessels to pass. In 22 Pick. 573, it is said, it is
a sound rule of construction, that every clause and word of a
statute shall be presumed to have been intended to have some
force and effect.” 'The statute requires the bridge to be at
least twenty-four feet wide, showing the intention of the
Legislature to require a strict conformity with this condition.

This was a matter for the benefit of the public, and not for
the benefit of the bridge proprietors, and should be construed,
so as most to conduce to the advantage of the public.

If the frame-work in the middle of the bridge was a neces-
sary part of the bridge, (as defendant by no means admits, it
being a notorious fact, that similar bridges may be, and often
are built without any snch middle frame-work,) this necessity
does not involve any need of having the bridge less than
twenty-four feet wide in the clear, after deducting the frame-
work. The act of incorporation clearly intended, that the
bridge should be at least twenty-four feet wide, in available
width, upon which the public could travel, and the plaintiffs
might as well have taken up a part of the traveled way, with
the railing and bracing thereto, and also with the frame-work
on each side, as with the middle frame-work.

The instruction of the Judge, as to deducting the thickness
of the middle frame-work from the width of the bridge, was
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immaterial, as the case shows that the bridge was not twenty-
four feet wide, at a place where there was no such frame-
work : — viz. between the middle frame-work and the draw.
This frame-work did not extend to the draw.

The plaintiffs were not entitled, in absence of proof to the
contrary, to claim a presumption, from lapse of time, that the
bridge was originally built twenty-four feet wide. Plaintiffs
introduced proof as to the present width of the bridge, and
introduced no proof as to what was its width, when built;
and in the absence of all other proof, the most favorable ruling
that the plaintiffs could ask for, was, that the jury might in-
fer from the present width, what was its origingl width; and
this was substantially the ruling ; which ruling was correct,
even upon the position taken by plaintiffs, that if the bridge
was originally built twenty-four feet wide, it was immaterial
whether or not, it was continued of that width, or made nar-
rower since. But a reasonable construction of the language
‘it shall be at least twenty-four feet wide,” would require the
plaintiffs, not only to erect, but to maintain the bridge, at
least of that width. The Judge did not require this proof ef
the plaintiffs, the instruction to the jury was, that the origi-
nal structure must have been twenty-four feet wide ; there was
no instruction, that plaintiffs must prove, that it was main-
tained of that width, or that it was thus wide, when defend-
ant passed without paying toll, or when the action was
commenced.

This being a penal action, the statute upon which it is
founded, will be construed strictly.

Surrrey, C. J., orally. — We are all of opinion, that the
instructions, as to the effect of the central frame-work, were
eITOneous. Elxceptions sustained.
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Mooz, in Equity, versus Veazie & al.

Constitutional law ~— monopoly — injunction — rights of riparian proprietors —

. action — construction of statute.

The riparian proprietors do not have the entire interest in the waters of a river,
but the whole community have rights therein, which entitle them to regu-
late its public use, and these rights may be exercised by the Legislature as
the agents of the public.

Semble, that an Act of the Legislature of Maine granting to certain persons
the exclusive right to navigate certain portions of the Penobscot river, above
tide waters, for a certain time, is constitutional.

‘Where any party claimed to exercise a right granted by an act of the Legis-
lature, clearly unconstitutional, the court would not grant an injunction in
his favor. The court would not refuse an injunction, if nothing appeared
prima facie, against its constitutionality, semble.

An act of the Legislature granted to certain individuals the sole right of
navigating the Penobscot above Oldtown by steamboats, for twenty years,
on condition (1,) that the navigation of said river in certain specified parts
should be improved; (2,) that a steamboat should be built and run over the
route; (3,) that a canal or railroad should be built around Piscataquis falls
within seven years. Held, that, inasmuch as the act did not prescribe the
mode of determining when the condition had been complied with, the actual
running of a boat on the route prescribed must be considered as the best
proof of the performance of the conditions.
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Questions relating to the sufficiency of such steamboat, as to size, power or
the like, are not to be tested in suits between individuals.

The ¢ twenty years” specified in the charter, commence running after the river
has been so far improved as to be actually navigated by steam power, and
the required rail road has been built and used.

In certain cases, before an injunction can be granted, the complainant should
have had his right determined at law, or have shown it to have been of long
continued existence and exercise. But where a State has authority to grant
aright, and the grant is made upon conditions which are complied with,
it is equivalent to the establishment of the right by a'trial at law. The only
reason under such circumstances for refusing an injunction, would be the
unconstitationality of the grant.

If, in improving the navigation of the river under the Act above referred to,
it becomes necessary to build a dam, which will have the effect of prevent-
ing the passage of boats, rafts, &c., no damages can be recovered against the
grantee, except by riparian proprietors upon whose land the dam is actually
constructed. The presumption will always be that such dams are necessary
and are erected in good faith.

Biun 1nv Equrry for an injunction, and for relief.

The bill alleges that, on the 30th day of July, 1846, an
Act of the Legislature was passed, in substance as follows;
viz: —

“ An Act to promote the improvement of the navigation of
the Penobscot river: — Be it enacted by the Senate and
House of Representatives in Legislature assembled, as fol-
lows : —

«Sger. 1. William Moor and Daniel Moor, jr., their associ-
ates and assigns, are hereby authorized to improve the naviga-
tion of the Penobscot river, above Oldtown ; and for this pur-
pose are authorized to deepen the channel thereof; to cut
" down and remove any gravel or ledge bars, or rocks, or other
obstructions in the bed thereof; to erect in the bed, and upon
the shore or bank of said river suitable dams and locks with
booms, piers, abutments, breakwaters and other erections to
protect the same ; to build upon the shore or bank of said
river any canal or canals, to connect the navigable parts of
said river, or, (in case it should be deemed the preferable mode
of improvement,) any rail road, for the like purpose.

“Sger. 2. They are authorized to take and hold so much
land along the bank and shore of said river, or in the bed

VoL, xxxI 46
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thereof, as may be necessary for the location, construction and
repair of their aforesaid improvements, and to take and use
the gravel, stone and earth upon the land, so taken ; and the
damages for the real estate so taken, when not agreed upon by
the parties, shall be ascertained and determined by the County
Commissioners of Penobscot county, under the same limitations
and restrictions as are by law provided, in case of damages, in
laying out highways ; and the damage for flowage created by
any dam erected for the above specified purpose, shall be as-
certained and determined in the same manner as is provided in
the one hundred and twenty-sixth chapter of the Revised
Statutes, for flowage created by mill-dams ; provided that no
claim for damage shall be sustained, unless made and prosecuted
within two years from the time of the alleged injury.

“ Spct. 3. The above grant is upon the condition, that the
said William Moor and Daniel Moor, jr., their associates and
assigns, shall, within seven years from the date hercof, improve
the navigation of said river, from Oldtown to Piscataquis falls,
and from Piscataquis falls to the foot of the I'ive Island Rips,
and shall build and run over said route, a steamboat ; and shall
within said seven years, build a canal and lock round said falls,
or a rail road to connect the route above said falls, with the
route below said falls.

“Sgcr. 4. If said William Moor and Daniel Moor, jr., their
associates and assigns, shall perform the conditions of this grant
as contained in the last preceding section, the sole right of
navigating said river by boats propelled by steam, from said
Oldtown, so far up as they shall render the same navigable,
is hereby granted to them for the term of twenty years from
and after the completion of the improvement, as provided in
the third section of this act.  Provided, however, that the said
Williamm Moor and Daniel Moor, jr., their associates and as-
signs, in the exercise of said right of navigation, or in the
erection of works they may make to promote the same, shall not
obstruct the running of any logs, rafts or lumber down said river,
which are usually driven or floated thereon, and, provided, also,
that all boats, not propelled by steam, which may be used for
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transportation on said river, shall be allowed to pass the locks
and other improvement screated in pursuance of this Act, by
paying reasonable rates of toll, which may be fixed by the Leg-
islature after the said improvements are completed as provided
in section third. -

“Qgcr. 5. The said Wm. Moor and Daniel Moor, jr.,
their associates and assigns, are hereby created a body corporate
by the name of the Penobscot River Navigation Company,
with the powers incident to corporations described and defined
in the seventy-sixth chapter of the Revised Statutes, and at
common law, provided, that they shall at any time during the
continuance of the above grant, elect by the vote of a majority
in interest, and proceed to organize vnder and according “to
the provisions of said chapter of the Revised Statutes.”

The bill then alleges that, before the passage of said act, said
Penobscot river, between the termini named in said act, had
never been navigated by boats propelled by steam, nor by any
other boats for the transportation of merchandize and passen-
gers, except by small scows, the batteaux of the lumbermen,
and the birch canoe of the Indians, nor was it deemed practi-
cable for steam navigation; that the grantees, having ex-
plored the river, and believing the impediments to its naviga-
tion by steam, might be, though at a great expense, removed
or surmounted, applied to the Legislature for a grant to make
the improvements; that the grantees considered, under said
grant, that they were vested, exelusively with the right to
improve the navigation, both by removing obstructions, and
erecting artificial works to effect that object; and also with
the right, in exclusion of all other persons, to navigate the
river with boats propelled by stearn, for the transportation
of passengers and freight for hire, above Oldtown falls, so far
up as they should, during the continuance of their grant,
have made improvements, such as would enable the boats to
go.

The bill then alleges, that the grantees and their associates
proceeded to the work, and made great improvements upon
the river, [specifying somewhat in detail their character, extent
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and localities,] so that the river became navigable for steam-
boats for a number of months in each year, during which it
would, without such improvements, have been impassable ;
that they erected a rail road, two miles in length, around the
Piscataquis falls, so as to connect between the steamboats be-
low and those above the falls; that they erected five dams
near the head of said falls, necessary for improving the river,
and. for enabling the plaintiff’s boats to approach nearer to
each other at said falls; that four of said dams are erected
upon the plaintiff ’s own land, and one of them, as he is in-
formed, is upon the land of said Veazie, purchased by him,
as the plaintiff believes, with a design to defeat the improve-
ment by the plaintiff, of said river for said purposes; and
that said Veazie has openly avowed his intention to tear said
dam away, though built, as the plaintiff supposes, under the
lawful authority of the charter; that the grautees and their
associates erected two steamboats, of suitable description for
operating on said river to transport passengers and freight, and
commenced running them on the 27th of May, 1847, and
have ever since continued to run them, with some unavoid-
able interruptions, except when prevented by the ice ; and tkat,
in all respeets, the conditions of the grant have been perform-
ed by the grantees and their associates. The bill alleges also,
that prior to any of the proceedings of the defendant herein-
after complained of, the plaintiff’ had become assignee and
sole owner of the boats and erections aforesaid, and of the
franchise granted by the charter.

The bill then alleges, that the grant is a contract between
the State and himself, fully performed and executed on his
part, and he is thereupon entitled to have and enjoy the ex-
clusive right of navigating said river, from Oldtown upwards,
in boats propelled by steam, for the term of time mention-
ed in the grant.

The bill then complains, that the defendants, with a full
knowledge of the facts above stated, have, without leave of
the plaintiff, built a boat propelled by steam, and set her into
use between Oldtown and Piscataquis falls, a distance of about
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twenty-five miles, by transporting passengers and freight and
receiving the emoluments thereof, using the channel and im-
provements made by the plaintiff as above stated, on that part
of the route; and that said defendants openly avow their de-
termination to run their said boat over and upon said route,
and to erect another boat of the same kind, and employ her
in the same way ; and that for full redress and prevention
against the wrongs aforesaid the plaintiff has no adequate
remedy at law. )

Wherefore the plaintiff prays, fhet summons may issue to
the defendants, &ec.; that an account may be taken, under
direction of the court, of all moneys received by the de-
fendants or by others for their use, for the transportation of
passengers and freight as aforesaid; that they be enjoined
from the further employment of the said boat, or any other
steamboat for said purposes upon said route, and from tearing
away or removing said dam; and that such further relief
may be adjudged for the plaintiff as the case requires.

This bill was presented to the court, at its session, in the
county of Franklin, for an immediate injunction. Whereupon
it was ordered, that notice be given to the defendants, to ap-
pear before the court then next to be held in the county of
Somerset, to show cause, &c.

At the term held in Somerset, A. G'. Jewett, for the defend-
ant, Veazie, read an affidavit of Veazie, stating that he could
not be then ready for trial, and asking for delay.

Kelley, objected to delay, and cited Steamboat Company v.
Livingston, 3 Cowen; Gibbons v. Ogden, 17 Johns. 438.

SuerLey, C. J., orally. — These proceedings are but pre-
liminary, designed to be merely of temporary effect, to protect
apparent rights. In such cases, it has been usual to give a
hearing before the granting of an injunction. The plaintiff
alleges a right in himself to the exclusive navigation of a part
of the Penobscot river, derived from an Act of the Legisla-
ture, and that Act he has exhibited to us; and he alleges that
his rights have been invaded by the defendants, and that they
are openly threatening to continue the aggression.
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The question is, whether he shall be protected, under the
Act, until the right can be decided. 'The important points of
the case are to come up, not on this incidental question, but on
the final hearing, On such a preliminary hearing, the court
would not decide whether an Act of the Legislature is or is
not in conflict with the Constitution. It is not, therefore, per-
ceived that much time can be requisite for preparation, to show
cause against the prayer of the bill.

Should an injunction be granted here, the respondent might
move to dissolve it, at the Penobscot session.

The case may be suspended, the preliminary hearing to be
had at the next term in the county of Penobscot, in which
the parties reside.

Tue case accordingly came on, at the Penobscot session.

W. P. Fessenden, G. F. Shepley and D. T. Jewett, for
the defendants.

Kelley, for the plaintiff, inquired whether the answers were
put in. .

Flessenden. 'This is an application for an injunction. It
is to be heard, before any answer filed. The plaintiff must
show enough to make out a case.

After some discussion, it was directed by the court, that
the whole evidence on both sides should be read; that the
plaintiff ’s counsel should then present his points, introduce his
authorities and argue his case; that then the defendants’
counsel should pursue a similar course, after which the plain-
tiff should be entitled to reply strictly. The testimony was
accordingly heard. So far as material, the facts established
by it will appear in a subsequent part of this report.

Kelley, for the plaintiff.

This court has jurisdiction. R. S. ch. 96, § 11; 2 Story’s
Eq. § 925, 926, 927, 928. 'The plaintiff’s charter, § 1 and 2,
gives broad powers but does not require the grantees to exe-
cute them all. Sec. 3 contains the conditions. But they are
conditions subsequent. No man can interfere with the plain-
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tiff’s proceedings, any more before the condition is performed,
than afterwards.

No charter is to be considered forfeit, till so decided by
competent authority. 6 Cow. 23. The non-compliance with
the provisions may be waived by the Legislature. 9 Wend.
351. It does not, therefore, operate a dissolution, until so
declared by judicial decision. 5 Mass. 230; 12 Conn. 7.

The Legislature had authority to grant the charter. 7 Pick.
371

There was no failure of performance on the plaintiff’s part,
but if there were, it is no protection to the defendants. 'The
charter is good till revoked. Besides, the conditions were but
subsequent ones. The plaintiff is allowed many years in
which to perform. It is for the Legislature, not the defend-
ants, to fix the length of time. Had the dams injured any
person in the passage of his rafts, he might indeed complain,
still the plaintiff ’s right to navigate the river by steam would
not thereby be vacated, but the defendants were not injured.
They are mere strangers.

Upon the question, whether the court will exercise its be-
nign authority of injunction, I cite U. 8. Bank v. Osborne,
9 Wheat. 738 ; Turnpike Corp.v. Ryder, 1 Johus. Ch. Ca.
610; Charles River Bridge v. Warren Bridge, 6 Pick. 376;
Livingston v. Van Ingen, 9 Johns. 506; Gibbons v. Ogden,
17 Johns. 488 ; Universities v. Richardson, 6 Ves. 689.

G. F'. Shepley, for defendants.

1. Before the right is determined at law, or unless the party
has been long in possession, the court will grant no injunction
for a private nuisance, except when irreparable injury would
otherwise occur. Whitehouse v. Hyde, 2 Atk. 390 ; Brown’s
case, 2 Ves. Sen'’r, 414 ; Aty General v. Doughty, 2 Ves.
Sen’r, 453; Van Bergen v. VanBergen, 3 Johns Ch. 283 ;
Atty General v. Nicholl, 16 Ves. Jr. 338; Gardiner v.
Newburgh, 2 Johns. Ch. 162 ; Utica Ins. Co. v.
2 Johns. Ch. 379; Reed v. Gzﬁ'md 6 Johns. Ch. 319; Eden
on Injunc. 167 ; 3 Atkins, 21; 5 Mete. 118; 17 Mame, 292;
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6 Johns. Ch. 46. In this case there is no pretence that any
irreparable loss to the plaintiff can occur.

2. Has the court jurisdiction? Full equity powers have
not been granted to it. In most of the cases cited, the courts
declare the jurisdiction to be concurrent at equity and at law.
But in this State, if there be a remedy atf law, there is none
at equity. R. S. 164, § 12

The court does not possess the right, except under the head
of ¢ private nuisance.” Here was no such nuisance, for there
is no exclusive right in the plaintiff, until the conditions are
performed.

3. Such must be the construction of the grant.

The exclusive right of twenty years does not commence,
till a complete performance by the plaintiff. 'T'ill such per-
formance, there can be no exclusive rights.

4. As to the situation of the parties, I refer to 3 Dan. Ch.
Pr. 1859, 1860, citing 2 Bland, 461.

The plaintiff ’s remedy, if any, is at law. The defendants
are of ability to respond in damage. DBut look at the other
side.

The defendants’ boat property is of a hazardous kind ; an
injunction would preclude them from prosecuting any action
at law, and they would be without remedy for the injurious
operation of the injunction.

As to the circumstances to call for an injunction, I cite 18
Eng. Ch. R. 299 ; 3 Meri. 621.

5. Apart from the question of constitutionality, I may sug-
gest, under the head of doubt as to the expediency of granting
an injunction, that the Act is inoperative ; because the thing,
attempted to be granted, did not belong to the State.

The riparian proprietor of land, covered by water, not navi-
gable, has the sole use of it, consistent with the right of indi-
viduals of the public, for a way over it. The State, there-
fore, had no right to the land, which the Legislature could
dispose of to the grantees of the charter. Hargrave's Law
Tracts, found in 6 Cowen, 518 ; and Hale’s Tract, De Mare,
in 6 Cowen, 536, in note; Commonwealth v. Chapin, 5 Pick.
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199 ; Berry v. Carle, 3 Greenl. 273 ; 17 Johns. 595 ; Angell
on Water Courses, 2, 16, 17.

(Moor, the plaintiff. T rely on the case, Spring v. Russell,
7 Greenl. 273.)

Shepley. 'The right of passing over fresh rivers is an in-
dividual right, not one belonging to the public. It is like
that of any other highway. '

The case of Spring v. Russell was on a statute, which se-
cured compensation to those injured. And such rights as the
plaintiff claims were never before granted, except on the
principle of private property taken for public use, on compen-
sation paid.

A. G. Jewett, for the defendants.

The plaintiff must show that the land he takes is neces-
sary to the making of the improvement. 'The 4th section of
his charter requires that he should render the river navigable.
He has no exclusive rights above where that has been done.

The improvements were to be made, not for the plaintiff
alone, but for the public. Before the rail road was built, the
defendants were rightfully running their hoat.

[The counsel then examined the testimony, to show that
the plaintiff had not fulfilled the conditions of his charter, and
contended, therefore, that his rights had not been invaded. ]

W. P. Fessenden, for the defendants.

1. Prior to the charter, the defendsnts had a perfect right to
navigate the river by steam, though they had never used
it. The object of the charter was to take away this right.
The Legislature had no more authority to give exclusive rights
to steamers, than to rafts or gondolas.

It struck me with some surprise when the court, at the pre-
sentation of this case at Somerset, intimated that on the pre-
liminary hearing they would not decide as to the constitution-
ality of a legislative Act. Such has not been the practice.
The cases already cited, Gardiner v. Newburgh, 2 Johns.
Ch. 162, and Livingston v. Van Ingen, 9 Johns. 506, show
that the court will not enforce an unconstitutional law. Even

VoL. xxxI 47
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on the preliminary hearing, the court will examine whether
the plaintiff ’s right is clear and free from doubt.

But, in submission to the views of the court, I proceed on
the assumption that the constitutionality of the charter is not
now to be discussed.

2. What is the true construction of the grant? Upon its
face, no provision is made for remedy to persons injured under
it. Does it immediately and from its date, exclude all but the
grantees from the navigation of the river? We say it does
not. Its language forbids such a supposition. It is to become
operative, only when certain acts shall have been done by the
plaintiff. Whether he has done them, is a question of fact.

The statute concerning nuisances, chap. 164, sect. 12, pro-
vides for the trial of such questions by a jury. Will the
court say the only object of the Act was to get a steamboat
upon the river 7 Was it not rather to cause improvements to
be made for the use of the public? # To promote the im-
provement of the navigation of the Penobscot river,” is the
very title of the Act. 'The contemplated improvements have
not been made. Common boats and batteaux cannot go there.
We contend that the grant never vested in the plaintiff, be-
cause its conditions were not complied with.

The Act authorizes the making of dams with locks, or a
rail road at the falls. 'The plaintiff has made both ; that is, a
rail road for a part of the way, and dams for the residue.
This was unauthorized.

There is also a provision that the grantees are not to ob-
struct the passage of rafts. The proof is, that the plaintiff
has done so. But whether the proof is or is not such, he can
have no vested rights, till the conditions have been all per-
formed, and proved to have been performed.

He has built a dam upon the defendants’ land, yet has not
ventured to say in his bill, that the dam was necessary. Can-
not the owner of the land raise the question, whether the
plaintiff has performed the condition of his grant? I sub-
mit that the court cannot rightfully grant the injunction,
and jeopard so much of the defendants’ property, until it be
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established, that all the conditions of the grant have been
fulfilled.

3. The ground of the plaintiff’s application, is, that he is
subject to irreparable loss. But the fact is not so. The de-
fendants are amply able to respond in damage ; on the other
hand, the law, whatever the platntiff’s ability, furnishes to
the defendants no remedy, for their losses under an in-
janetion.

The authority of the court, as invcked by the plaintiff, is
upon the sole ground of a private nuisance. The cases already
cited, show, to my apprehension, conclusively, that this sum-
mary interference should not be exerted. 'The plaintiffs
citation from Story seems to favor his views, but every case
cited by Story, contradicts his position. In the case of The
Charles River Bridge, the court refused to grant the injunc-
tion on the ground of irreparable loss, but turned the party
over to an action at law. The question of such loss, in this
case, has not been settled. Unless the court decide that it
shall not be previously settled, the injunction cannot be
granted.

W. B. S. Moor, the plaintiff, pro se, in reply.

What is the true construction of the Act? Inits first sec-
tion, the State grants privileges, but imposes no duties. In
the second, the State enlarges the franchise, and, in the exer-
cise of its right of eminent domain, gives authority to take
private property upon compensation made therefor. The
third section imposes upon the grants a. condition that, within
seven years, the grantees should do certain acts. This third
section must be a condition subsequent, else the first act of
improvement would itself be a trespass. 'The charter was
accepted, and the grantees went into possession of the fran-
chise, and so remained till disturbed by the acts of the defend-
ants. A trust was thus reposed by the State, for the benefit
of the public. Its object was to introduce a new and better
mode of transportation upon the principal river of the State.
Of the means to execute it, the trustee is the constituted
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judge. In carrying out this important trust, he is entitled to
the aids of the court.

As to the import of the proviso, it is only necessary now to
say that, when the public or any individual shall make com-
plaint of any non-fulfilment, or of injury, I trust to meet it
satisfactorily. The defendants’ land, for the erection of a dam,
was taken, and lawfully taken, under the charter. It has add-
ed greatly to the facilities of navigation. .

It is competent for the Legislature to regulate any of the
public rights, or grant them to an individual. The use of
this river for navigation, though above tide waters, belongs
to the public.

The right of the channel, made by the plaintiff, belongs to
him. The use of it must be under the direction of one mind
only, in order to prevent collision. Should the defendants
attempt to obstruct the channel, can it be doubted that the
court would enjoin them?

The time allowed for making the required improvements
extends through the twenty years. Individuals, therefore,
cannot object that they are not yet all completed.

The charter is in force till annulled on quo warranto.
When that shall be done, I will yield a cheerful obedience to
the mandate.

As to the jurisdiction; the authorities and the elementary
books concur in determining, that in such cases, injunctions
may be issued, till trial upon the merits may be had. Posses-
sion under a statute is equivalent to ancient possession. A
statute right has all the force of an ancient right. 18 Eng.
Ch. R. 298, before cited.

SuerLey, C. J., orally. — There are certain facts in this
case about which there is no controversy. An Act was passed
by the Legislature of this State, approved July 30th, 1846,
entitled “ An Act to promote the improvement of the naviga-
tion of the Penobscot river,” granting to certain persons, whose
rights the present complainant has, on certain conditions, the
exclusive right to navigate a portion of the Penobscot river,
above tide waters, for a certain time.
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Before July, 1846, that river had long been used for the
running of logs, rafts, boats, &c., and had become for such
purposes a public river; but the portion of it described in the
Act had never been navigated by stezmboats of any descrip-
tion, nor in any way by steam power. The complainant and
his associates had expended some money, and performed cer-
tain labor on that part of the river, for the purpose of opening
a passage for steamboats. During the year 1848, the com-
plainant run steamboats on that part of the river where the
navigation was not obstructed by ice, or prevented by the low
state of the water, with the exception of a mile or two of rail-
way, made by him, within the limits mentioned in the Act.
And the steamboat of the respondent, Veazie, has, since that
time, under his direction, and with a knowledge of the facts,
navigated that portion of the river.

The complainant contends that the Act is in force ; that he
has complied with its conditions, and is entitled to the exclu-
sive privilege ; that the respondents have unlawfully and in-
juriously interfered with his rights; and that he is entitled to
an injunction, to restrain them from further interference, until
the final hearing of the bill

It is said on the part of the respondents that the Act is un-
constitutional and void. In this preliminary proceeding, the
court do not intend to decide the question of the constitutionality
of the law conclusively. To some extent that question must
arise here. If, on an inspection of the Act, the court should
perceive that it is doubtful whether the Legislature haxCe the
constitutional power to grant the right claimed, no injunction
would be granted. But if, on inspection of the Act, nothing
appears against its constitutionality, the court would not de-~
cline on that ground to issue the injunction. The state of
facts may, perhaps, be different on the final hearing from
what they now appear by the affidavits ; and the court intend
to say only, that prime facie the Act does not appear to be
unconstitutional. It is said in Daniel’s Ch. Pr., referring to
2 Bland, 461, that the object of an injunction is to keep
things as they were before the interference, until the final de-
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cision ; but those remarks were not intended to have an appli-
cation to the state of things like those existing in the present
case. Improvements were to be made, and, of course, altera-
tions.

It has been urged, for the respondents, that the riparian
owners have all the interests in the waters of the river not
acquired by usage, and that this is an individual, and not a
public, right ; and that, therefore, the Legislature have granted
what belongs to individuals, and not to the State. Where the
right is common to all the community, the Legislature have
the power, as agents of the whole, to regulate the navigation
of the river. As there is no mode by which the individuals,
constituting the whole community, can do it, the Legislature
may do it for them.

This is no new doctrine. In Hale’s treatise De Jure Maris,
a work generally approved, c. 2, prop. 3, in discussing the
prerogative in fresh water rivers, the law is thus stated ; that
“another part of the jurisdiction is to reform and punish
nuisances, to reform annoyances and obstructions to the gene-
ral right, &c., not in reference to the propriety of the river,
but of its public use.” The court are not aware that this doc-
trine has been denied in any State. 'The legislation has been,
In many cases, in accordance with it. 'The Legislature of
this State, by an Act, authorized the changing of the circuit-
ous channel of the Saco river, by a canal, to a direct course.
The action of Spring v. Russell, (7 Greenl. 273,) for an
injury sustained by the plaintiff in running his logs, in conse-
quence of the change in the channel of the river authorized
by the Act, was founded on the principle contended for in the
defence in this case. 'The court decided that the Act was
constitutional, and that the plaintiff had no remedy, but under
the provisions of the act. A similar course of legislation has
been pursued in New Hampshire, Massachusetts and Connec-
ticut, respecting the navigation of the Connecticut and Mer-
rimac rivers, by authorizing the erection of dams, locks and
improvements.

But it is contended, for the respondents, that if the Act is
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constitutional, that the complainant has not brought himself
within its provisions, so as to be entitled to an exclusive right
of steamboat navigation in that part of the river. 'The statute,
approved July 30th, 1846, c. 361, is entitled ¢ An act to pro-
mote the improvement of the navigation of the Penobscot
river.” The fourth section grants to William Moor and
Daniel Moor, Jr., and their associates and assigns, “the sole
right of navigating said river by boats propelled by steam,
from said Oldtown as far up as they shall render the same
navigable,” ¢ for the term of twenty years from and after the
completion of the improvement, as provided in the third section
of this Act,”’ on certain conditions. 'That section contains
three conditions. 1. To “improve the navigation of said
river from Oldtown to Piscataquis falls, and from Piscataquis
falls to the foot of the Five Island Rips.” 2. To “build and
run over said route a steamboat.” 3. ¢ And shall within said
seven years build a canal and lock round said falls, or a rail
road to connect the route above with the route below said
falls.” 'The first inquiry is, what is the meaning of the word
improve ? It is not defined in the Act. 'The first section au-
thorizes certain things to be done, but does not require that
they shall be done. What did the Legislature intend should
be done by way of improvement? Orne engineer, employed
by the respondents, tells what ought to be done and how
much it would cost. Another engineer, employed by the
complainant, proposes a different mode. And a witness, in
his affidavit, says, that the river was navigable for a steamboat
before any thing was done. And if several different persons
should examine with the view of determming what should
be done, and how, there is little probability that they would
agree. Some Acts have described in what manner it shall be
determined, when the conditions have been complied with ;
and in such case the grant could not take effect, until the
evidence of performance appeared in the manner prescribed.
In this Act there is no mode to be found by which this ques-
tion is to be determined. The court, therefore, can ascertain
whether the conditions have been performed only by looking
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at the object the Legislature had in view. The great and
leading object manifestly was to introduce navigation by
steam power on that part of the river, where it did not before
exist, and to give certain advantages, to encourage its intro-
duction. 'That appears to have been the main and the con-
trolling purpose. Now, it is an undisputed fact that steam-
boats were built by the complainant and actually went upon
the route, described in the act, for a year or more. The
court consider that the actual running of the boats by the
complainant on the route described in the Act, as the best
proof of the performance of the prescribed conditions.

But it is alleged, and it may be that it is so, that the Legisla-
ture intended to have steamboats of more power, and affording
greater facilities. But this question is not to be tried by an
individual. If one can do it, another may, and there might
be constant litigation, and the verdicts might be various. If
the Legislature decrees that the object has not been accom-
plished, and that the contract has not been properly performed,
they may direct it to be tried in the proper manner; and that
decision will be conclusive. And such are the uniform de-
cisions of the courts on this subject.

The next inquiry is, when did the exclusive privilege for
twenty years commence? It has been said for the respond-
ents, that the exclusive right did not attach until every thing
contemplated by the Act had been fully completed ; and that
all this has not yet been done. For instance, that there was
to be no exclusive privilege until the rail road or the canal
had been fully completed. A part of the clause in the Act,
taken alone, would seem to favor such construction. But the
whole statute is to be taken into consideration in giving a
construction to particular words of it. It could hardly be sup-
posed to have been the intention of the Legislature, that the
grantees were to be subject to competition, when feeble and
struggling to carry the whole design into complete execution
in all its parts, and to be free from it, and to have no compe-
tition when they became strong; nor that the grantees, by
delaying the full completion, should extend their exclusive
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right forward to a time when more business might be expected
on the river. If the words, to continue, were inserted before
the words for twenty years, it would seem to remove any
doubt. But, admitting this construction to_be incorrect, the
exclusive right would commence when the river had been so
improved that it was actually navigated by steam power, and
when the required rail road had been built and used. It is
said that the rail road is an insufficient and unsuitable one. If
this be so, it is to be settled by the Legislature, if they think
proper, by directing proceedings to vacate the charter.

Has the complainant acquired such right, and placed himself
in such situation, as to require the interposition of the court to
protect him by way of injunction? It is said, that before an
injunction can be granted, the complainant should have had
his right determined at law, or have shown it to have been of
long continued existence and exercise. In certain cases this
is correct. If the complainant relies on a private grant, and
there is a denial of the right claimed, he must first establish
his claim at law. But in those cases, where there has been a
long continued and uninterrupted possession and enjoyment of
the right, an injunction may issue, without a trial at law.
Where a State has the right to make the grant, and it has
been made, and the required conditions have heen performed,
it has been held to be equivalent to a determination at law,
that the right exists. Unless it be a matter of doubt whether
the act complained of is a nuisance, the only object of a trial
at law would be to test the constitutionality of the grant from
the State. In the case cited, Croton Turnpike Co. v. Ryder,
1 Johns. Ch. 610, the Chancellor says, it is sufficient that the
party is in possession of a statute privilege, unless the right to
make the grant is a matter of doubt. In the present case, it has
already been said, that the constitutionality of the Act, for the
purposes of this hearing, is not to be considered as a matter of
doubt ; and the decisions seem to be uniform, that the Legis-
lature have the right to regulate the navigation on fresh water
rivers. 'The remark, however, is not intended to be so gen-
eral as to include the great rivers passing through different.

VoL. xxx1. 48
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States. 'The cases cited for the respondent, such as I'ngra-
ham v. Dunnell, (5 Metc. 118,) in Massachusetts, and Porter
v. Witham, in this State, (17 Maine, 292,) say, that the court
should not proceed to an injunction in doubtful cases. The
principle to be derived from: the authorities seems to be this.
‘Where the statute right does not appear to be in doubt, and
the act complained of is clearly a violation of it, the power
of injunction may be properly exercised; but where there is
doubt as to the statute right, or it is uncertain whether the
acts complained of amount to a nuisance, an injunction should
not be decreed until the rights become ascertained at law.
And it has been holden, that where the acts complained of are
or may be destructive of the rights of the complainant, an in-
junction may be granted.

It is contended, in behalf of the respondents, that the dam
on the western side of the river is not necessary, and that the
object of the complainant in placing it there was not to im-
prove the navigation of the river, but to prevent boats, rafts,
and scows, from passing up the river ; and thereby to increase
his own profits. [Here a reference was made to some of the
affidavits, and a portion of the testimony was stated.] If one
of the respondents was the riparian proprietor of the land
where the dam was erected, the Act gives compensation for
any land taken, and it is not apparent in what respect that fact
can change the rights of the parties. It is stated in one or
more affidavits, that a workman who had been in the employ-
ment of the complainant in building the dam, said it was
erected to prevent the existing navigation, and to introduce
the mode by steam power. The declarations of workmen
employed, cannot bind the employer, if made without author-
ity. An engineer of high reputation has examined that part
of the river, at the request of the respondents, and gives his
opinion that this dam is wholly unneecessary. Another en-
gineer states, that he was employed by the complainant to
determine and direct the best mode of improving the river
there, and that he directed the building of that dam, and that
the complainant unwillingly assented to it. 'This engineer
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still thinks it necessary. It is said that the dam did not have
the effect intended, and that on that account the rail road was
built further up than it was first intended. If the grantee of
the privilege acts in good faith in his attempts to accomplish
the object of it, and to perform the stipulated conditions, the
law will not permit any individual to destroy the works thus
erected, and make himself the judge of their necessity. And
while the contemplated works remain incomplete, it may not
be easy to say with certainty whether they will be necessary
or not. The destruction of the works erected by advice of one
engineer cannot be authorized, because one or more other
engineers esteem them useless. It is also said that the dam
is made between the head and the foot of the falls, when it
was required that the canal or rail road should be made round
the falls. If the dam there was properly placed to facilitate
the rising of the falls, it cannot be said to be unnecessary.
Although the complainant, by the Act, is required to build a
canal or rail road around the falls, yet he is authorized by it
to improve the navigation of the river between the foot and
the head of the falls, as well as in other places ; and he may,
if it be practicable, so improve the falls as to enable him to
ascend them a part of the distance by means of steam power,
and the rest of it by rail road or canal.

The inquiry then will arise, whether the respondents have
committed the acts complained of, and which are alleged to
be destructive of the rights of the complainant, granted him
by the Legislature. It seems to be fully proved, and, indeed,
is undisputed, that one of the respondents, under whom the
others act, has built a boat propelled by steam power, and has
run it on this same route, in some places in the very channel
cleared by the complainant, and has done the same kind of
business. This must necessarily be injurious, if not destruc-
tive, to the interest of the complainant under the legislative
grant. ‘The interference of the respondents is clearly shown
or admitted.

The court have jurisdiction; the right of the complainant,
under the legislative grant, is not considered, for the purpose
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of this hearing, as being doubtful ; and the interference with
it by the respondents is shown. Isit then the duty of the
court to grant the injunction? The power to grant it should
not be exercised where there is an adequate remedy at law.
The inquiry then is, if the complainant should eventually
prevail, has he such remedy? It is apparent, that if there
be competition, there is no adequate mode of measuring the
damages. There must be loss of business by the complain-
ant, and there would be continual lawsuits. The respondents
may reduce the compensation in such manner as to afford no
profits to any one. Again, it must be remembered that there
have been cases where a person has done business for nothing,
for the sole purpose of driving the owner off from the route;
and it is possible that it might be so done here. On the other
hand, the consequence may be, that the boat of the defend-
ants may become worthless, while the case is pending. But
the court cannot shrink from performing its duty on that
account. The respondent knew that the complainant’s boats
had run before he built his. The respondent knew the facts,
and is presumed to know the law. One of the parties must
suffer loss. 'The one who acts under the authority of the
Legislature must not be selected to suffer, under such circum-
stances. ,

In view of the whole case, it is the unanimous opinion of
the court, that the injunction must be granted.

Nore.— The foregoing abstract of the points settled, and also the opinion of
the court, were drawn up by Hox. Joun Szerrey of Saco,
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InuaBiTaNTs OF ScHoor-Districr No. Four, ixvn WintHROP,
versus Benson & als.
A possession of land, open, notorious, adverse and exclusive, indicates a

claim of right, and will cpnstitute a disseizin, unless controlled or explained
by other testimony.

Such a possession continued for twenty years, uncontrolled or explained
by testimony, is as effectual to pass the title as a deed would be.

A disseizor may surrender his possession to the disseizee, at any time before
his disseizin has ripened into a title, and thus put an end to his claim.

‘When the title has been perfected by a disseizin, so long continued as to
take away the right of entry, and bar an action for the land, that title can-
not be devested by a parol abandonment or relinquishment.

Werir or Extry. There was evidence tending to prove
that the land formerly belonged to the ancestor of the defend-
ants ; and that the plaintiffs had occupied a portion, or the
whole of it for more than forty years, for a school-house,
woodshed and woodyard. It was proved, that a wooden
school-house was erected there by the plaintiffs in 1802 ; it
was taken down and a brick school-house was built in 1818
on the lot, near the site of the wooden one. A woodshed
was placed near the brick school-house in 1824. In 1847,
one Samuel Wood was the school agent. He was called hv
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the defendants as a witness, and testified that he procured the
woodshed to be removed in the spring of 1847 from the
north-westerly end of the school-house to the back side of
the school-house at the other end ; that he found the building
must be removed ; that it had been on another man’s land on
sufferance ; that the defendants asserted a title, and showed it
to him, and required the building to be removed ; that he
became satisfied the district had no title to the land, and
that he removed the building for that reason. That the ex-
pense of removing it was $25, which was paid by the town,
out of the money assigned to that district.

The plaintiffs objected to said Wood’s testimony as not
legally admissible, but the objection was overruled. It ap-
peared, from the records of the district, that in June, 1847,
soon after the removal of the shed, they had a meeting and
took action for sustaining whatever claim they had to the
land.

The defendants in their argument, contended that if, in
1847, the agent of the school-district, at the request of the
defendants, removed the woodhouse to its present location,
intending to relinquish and give up the land, and the district
had subsequently ratified his acts by their conduct or other-
wise, of which they were the judges; then such abandon-
ment, notwithstanding the district might before that time
have had an open, adverse, exclusive and notorious possession
of the land, or some part of it, for more than twenty years,
would operate an abandonment of their possession and a
surrender of their claim to the former owners thereof, and
the plaintiffs could not recover in this suit. The court, in
opposition to the argument of the plaintiffs’ counsel, gave
such instructions.

The verdict was for the defendants, and the plaintiffs ex-
cepted.

May, for the plaintiffs.

An open, notorious, adverse and exclusive possession of an-
other person’s land, constitutes a disseizin. Such disseizin,
continued uninterruptedly twenty years, becomes of itself a
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perfect title, as good as any deed could make. One who has
acquired such a title can be devested of it only by the mode
in which he could be devested of a perfect title acquired by
deed. 1 Greenl. Ev. Part 1, § 17.

Wood, the school agent, had no authority to dispose of
lands, which the district, in any legal mode, had acquired. He
was the agent, not of the district, but of the town. He was
chosen by the town. As soon as his doings had become
known, the district repudiated them, and did all in their power
to regain possession. The instructions presented to the jury
the question of ratification, by the district, of the doings of
Wood. There was no evidence which called for such instruc-
tions, or could justify them.

But, apart from any thing relating to ratification, the in-
structions were wrong. 14 Pick. 106; 7 Metc. 94; Hurd v.
Curtis, 7 Mete. 97; Williams v. Nelson, 23 Pick. 141;
White v. Crawford, 10 Mass. 183.

Legal rights once vested must be legally devested; but
equitable rights may be lost by abandonment. Pickett v.
Dowdall, 2 Wash. 106.

Evans, for the defendants.

The acts of the school agent, in removing the woodshed,
are binding on the district, especially after their ratification
by paying the bills of expense. If the district could not
surrender, except by a corporate act, neither could they dis-
seize but in the same way. They never voted to disseize ;
all the acts of occupation were but the acts of unauthorized
individuals. Disseizin is trespass. Did the district trespass ?
The individuals who put the buildings there, could remove
them.

Rev. Stat. ¢. 17, § 40, gives school agents the custody of
school-houses, with the right to repair. '

But, if the plaintiffs’ title had been perfected by a disseizin,
they might waive it, as one might waive a forfeiture. They
are not compellable to set it up ; they may retire and leave.

The gentleman mistook when asserting that there was no
evidence of ratification by the district. Their payment of
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the expenses, incurred in removing the shed, was a ratifica-
tion. A title by disseizin is not an absolute one, though it
may be perfected at the election of a disseizor. Waiver or
abandonment is to be regarded as evidence, that the possession
was not adverse.

WeLLs, J. — The jury were instructed, that if, in 1847, the
agent of the school-district, at the request of the defendants,
removed said woodhouse where it now is, intending to re-
linquish and give up the land, and the district had subse-
quently ratified his acts by their conduct or otherwise, of
which they were the judges, then such abandonment, notwith-
standing the district might before that time have had an open,
adverse, exclusive and notorious possession of the land, or
some part of it, for more than twenty years, would operate an
abandonment of their possession, and a surrender of their
claim to the former owners thereof, and the plaintiffs could
not recover the said land in this suit.

It is true, that a mere possession of land of itself does not
necessarily imply a claim of right. The tenant may hold in
subjection to the lawful owner, not intending to deny his
right or to assert a dominion over the fee. But the terms
open, notorious, adverse and exclusive, when applied to the
mode in which one holds lands, must be understood as indi-
cating a claim of right. They constitute an appropriate defi-
nition of a disseizin, and the acts which they describe, will
have that effect if not controlled or explained by other testi-
mony. Litile v. Libbey, 2 Greenl. 242; The Proprictors of
Kennebec Purchase v. John Springer, 4 Mass., 416. An
adverse possession entirely excludes the idea of a holding by
consent.

If the plaintiffs have held the premises by a continued dis-
seizin for twenty years, the right of entry by the defendants
is taken away, and any action by them to recover the same, is
barred by limitation. Stat. c. 147, § 1.

A legal title is equally valid when once acquired, whether it
be by a disseizin or by deed, it vests the fee simple although



KENNEBEC, 1850. 385

School-district No. 4, in Winthrop, ». Benson.

the modes of proof when adduced to establish it may differ.
Nor is 2 judgment at law necessary to perfect a title by dis-
seizin any more than one by deed. In either case, when the
title is in controversy, it is to be shown by legal proof, and a
continued disseizin for twenty years is as effectual for that
purpose as a deed duly executed. The title is created by the
existence of the facts, and not by the exhibition of them in
evidence.

An open, notorious, exclusive and adverse possession for
twenty years, would operate to convey a complete title to the
plaintiffs, as much so as any written conveyance. And such
title is not only an interest in the land, but it is one of the
highest character, the absolute dominion over it, and the ap-
propriate mode of conveying it is by deed.

No doubt a disseizor may abandon the land, or surrender
his possession by parel, to the disseizee, at any time before his
disseizin has ripened into a title, and thus put an entire end
to his claim. His declarations are admissible in evidence to
show the character of his seizin, whether he holds adversely
or in subordination to the legal title. But the title, obtained
by a disseizin so long continued as to take away the right of
entry, and bar an action for the land by limitation, cannot be
conveyed by a parol abandonment or relinquishment, it must
be transferred by deed. One, having such title, may go out
of possession, declaring he abandons it to the former owner,
and intending never again to make any claim to the land, and
so may the person who holds an undisputed title by deed ;
but the law does not preclude them from reclaiming what
they have abandoned in a manner not legally binding upon
them. A parol conveyance of lands creates nothing more
than an estate or lease at will. Stat. ¢. 91, § 30.

‘ The exceptions are sustained
and a new (rial granted.

VoL. XXXI. 49
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Stare wversus RipLey § als.

A conspiracy unlawfully to do an injury to the person of an individual, or
to do any unlawful act, injurious to the administration of public justice,
is a statute offence.

No overt act is necessary to make up the crime.

Acts may be evidence of the combination. For any other purpose, they need
not be set forth or proved.

At the common law, when the conspiracy is to do an act, which, if done,
would be an offence, known and acknowledged, the nature of which is
well understood by the name, which designates it, it is unnecessary to set
out the means, by which the crime was to be accomplished.

Exceprioxs from the District Court, Ricw, J.

Indictment, charging that the five defendants, being evil
«disposed persons, and wickedly devising and intending one
Henry K. Baker, in his person to injure, then and there did
unlawfully conspire, confederate and agree together, with the
malicious intent, the said Henry K. Baker, wrongfully and
wickedly to injure in his said person as aforesaid, against the
peace of the said State of Maine, and contrary to the form
of the statute.

Also that the defendants, being evil disposed persons, and
wickedly devising and intending to do a certain illegal act,
injurious to the administration of public justice, to wit, to
assault, beat, abuse, wound and ill treat one Henry K. Baker,
in order to hinder and prevent said Henry K. Baker, one of
the justices of the peace, within and for said county of Ken-
nebee, from the performance and discharge of his duties
in his office aforesaid, did unlawfully conspire, confederate
and agree together, with the malicious intent, wrongfully and
wickedly to do a certain illegal act, injurious to the adminis-
tration of public justice, to wit, to assault, beat, abuse, wound
and ill treat said Henry K. Baker, in order to hinder and pre-
vent said Henry K. Baker, one of the justices of the peace,
within and for said county of Kennebec, from the performance
and discharge of his duties in his office aforesaid, against the
peace and dignity of said State of Maine, and contrary to
the form of the statute.
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A general verdict of guilty was returned upon both counts.

The defendants contended, that the indictment was bad,
viz : — that the first count was bad and insufficient : —

Because it does not specifically and minutely describe and
set forth the illegal act complained of, or supposed to be the
purpose of the conspiracy : —

Because it does not specifically describe and set forth a con-
spiracy to do any act, by name, which indicates a crime in
law, and does not particularly set forth the means intended to
be employed, and how those means were illegal and criminal :
and because said first count does not set forth specifically the
object, purpose and intention of the alleged conspiracy, and
show in what manner the object was to be effected and that
that object and those means constituted a legal crime.

In regard to the second count, the defendants contended,
that it was defective, insufficient and bad : —

Because it does not specifically charge and fully set forth
the purpose and object of the conspiracy, whether the con-
spiracy charged was to do an illegal act, or to injure the ad-
ministration of public justice : —

Because it does not charge, that the conspiracy was to do
an illegal or criminal act, in and of itself, and does no specify
and set forth the object or intended act of conspiracy ; and
does not set forth the means, and in what manner such means
would effect the object and purpose of said conspiracy : —

Because it does not charge or set forth, that said H. K.
Baker was a magistrate, duly qualified to administer justice,
nor that said Baker was in the act of administering justice, or
was in the act of performing his duties as a magistrate, nor
that he had even performed or contemplated, or had under-
taken to perform any act, by virtue of the office of a magis-
trate of this county : —

Because it does not set forth how, end in what manner, the
said acts would affect the administration of public justice.

But the presiding Judge overruled the objections.

Bronson and Morrill, for the defendants.
1. The first count is defective, in that it does not set forth
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what kind of injury to the person of Baker was intended, or
by what means it was to be accomplished.

2. The second count charges two distinct crimes, one to
injure Baker, the other to defeat the administration of public
justice.

Tt is also defective because it does not set forth the means
to be used, or how those means, if used, could defeat the ad-
ministration of justice.

It does not specify what duties of a public character, Baker
was authorized or required to perform, or that he was in any
act or in preparation for performing any act of such a charac-
ter.

Vose, County Att’y, for the State.

Texxey, J. —'The Revised Statutes, chap. 161, sect. 11,
define the crime of conspiracy, both in the purposes designed
to be promoted, and the combination essential to effect them.
Of the former is an injury to the person of another individual,
and to do any illegal act, injurious to the administration of
public justice. 'The latter consists in any two or more per-
sons conspiring, confederating and agreeing together, with the
fraudulent or malicious intent, wrongfully and wickedly to
effect those purposes. No overt act, in carrying out the de-
signs of those, who have conspired, confederated and agreed
together for such object, is necessary, to make up the crime ;
it may be fully complete without it. 'This may be one mode
of showing the criminal confederacy and agreement. It is
often, that the intentions of a wrongdoer are ascertained en-
tirely by acts done, which are the natural effects of unlawful
designs ; the acts and circumnstaneces which accompany them,
showing the connection between the acts, and the motives
which produced them, are generally the most convincing evi-
dence which can be adduced. The conspiracy is the gist of
the indictment, and though nothing be done in prosecution of
it, it is a complete and consummate offence, of itself. 1
Salk. 174,

It 1s not necessary that an indictment should contain allega-
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tions of more than it is essential to prove, in order to present
the crime intended to be charged ; and the acts, which are not
otherwise material, than as indicating the unlawful agreement
and design, may well be omitted.

In an indictment for a conspiracy at common law, if the
conspiracy charged, is an unlawful combination and agreement
of two or more persons to commit a deed, which if done
would be an offence, well known and acknowledged, the na-
ture of which is perfectly understood by the name by which
it is designated, no further description of the crime is
required.

It is equally unnecessary to set out the means, by which the
unlawful act was intended to be accomplished. It is only
when the conspiracy is to promote a purpose not criminal or
unlawful in itself, but when that purpose is to be effected by
means, which are criminal or unlawful, that those means
should be specifically stated in the indictment. The reason
for this distinction is very obvious. If the conspiracy is to
do an act, which if done would be eriminal, the offence is per-
fect, without reference to the means to be used, and it is neces-
sary that this criminal purpose should be so specifically al-
leged as to be well understood. 1If the conspiracy consists in
the unlawful means to be employed, according to well estab-
lished rules of pleading, those means, which are relied upon
as giving the wrongful agreement a criminal character, should
be specifically stated, although not the object of the combina-
tion, but merely the instrument promotive of it.

These general principles are well settled. State v. Bartlett
& al. 30 Maine, 132, and cases referred to.

The indictment in this case consists of two counts. 'The
first charges, that the defendants being evil disposed persons,
and wickedly devising and intending one Henry K. Baker, in
his person to injure, did unlawfully conspire, confederate and
agree together, with the malicious intent, the said Henry K.
Baker wrongfully and wickedly to injure in his said person,
&ec.” The second count alleges that they unlawfully conspired,
confederated and agreed together, with the malicious intent,
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wrongfully and wickedly to do a certain illegal act, injurious
to the administration of public justice, to wit: to assault, beat,
abuse, wound and ill treat said Henry K. Baker, in order to
hinder and prevent the said Henry K. Baker from the perform-
ance of his duty in the office aforesaid.

At the argument, the objections made at the trial and re-
lied upon, are that the means by which an injury was to be
done to the person of Baker, were not stated in the first count;
and in the second count, that there is no allegation, in what
manner the illegal act would be injurious to the administration
of public justice, and that there is not set forth the particular
duties of Baker, which they designed to defeat and hinder,

The purpose of the defendants, as alleged in the first count
in the indictment, was to do an injury to the person of Baker ;
this purpose, if designed to be accomplished in the manner
charged, was criminal by the statute, and it was of no impor-
tance by what means it was to be effected. Suppose A and
B are overheard in conversation, and it is agreed between
them, in the manner alleged in the indictment, that they will
inflict an injury upon the person of C, and when one is in-
quired of by the other, what means shall be used to carry
out the object, it is answered, that it will be better to sus-
pend that, to be determined at a future time, or to be accord-
ing to the circumstances, which may occur, when they de-
sigh to meet the party to be injured, and such is the agreement
between them, and they separate. Immediately the case is
laid before the grand jury, could it be said with any pro-
priety, that the case upon these facts was not one, which
meets the statute definition of a conspiracy ? 'The facts sup-
posed show, that the number of persons necessary to form a
conspiracy had conspired, confederated and agreed together,
with the malicious intent, wrongfully and wickedly to injure
the person of C. The means cannot be charged, for they
have not been agreed upon, and the statute does not require,
that they should be specifically designed as a necessary ingre-
dient in the crime,

The objections to the second count are equally without
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foundation. The charge is substantially an unlawful combi-
nation to do a certain illegal act, injurious to the administra-
tion of public justice, by committing an assault and battery
upon a judicial officer, in order to prevent him from the per-
formance of his appropriate official duties. In what particu-
lar manner, it was supposed public justice would fail to be
administered, if the act alleged to be agreed upon was done,
is not material, whether by inflicting such an injury as to
physically prevent the justice from the discharge of his duty
as a magistrate, or to intimidate him, so that he would be
induced to abandon the course, which he had before intended
to pursue. The conspirators might not have formed either in
common or individually any conception, how the great pur-
pose of the agreement should be carried into effect. It is
equally unimportant as an element in the crime, intended to
be charged, that the defendants settled by their agreements,
or in their own minds, what acts of Baker, they supposed he
designed or was about to perform; in this, they may have
entertained no definite opinion. It was not necessary, that
they should have supposed, he was expecting himself, or was
expected by others to do any act, in the administration of
public justice ; if they designed to commit the assault and
battery, and unlawfully confederated for that purpose with the
belief, that it would hinder the administration of public jus-
tice, but it was not known or comprehended precisely in what
mode, the object would be attained, the crime would be suffi-
ciently alleged. They might wish to commit the assault and
battery upon one, whom they supposed was a justice of the
peace, by way of experiment, that it might in some manner,
of which they had no definite idea, effect their purposes.

If the defendants formed the conspiracy, to commit the as-
sault and battery upon Baker, for the object alleged, it is not
material, that it should appear, that he was qualified and au-
thorized to act in a judicial capacity. If the agreement meets
the requirement of the statute, and the purpose designed is
sufficient to constitute the offence, it is of no consequence, that
they were so mistaken in some of the opinions, that if they
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had known all the facts, as they existed, the agreement would
not have been made. It is not essential to the crime, that their
purposes entertained, should fail of completion, by means of
their entertaining an erroneons belief touching the facts that
they supposed were material. Exceptions overruled.

|

Wirniams versus THurLOw.
A real action upon a mortgage cannot be sustained, after the debt, secured
by it, has been paid.
‘Where the amount of a note has been lodged by a debtor in the hands of
a third person, upon a stipulation by him that he would therewith pay the

note, and he afterwards purchases the note, the transaction constitutes a
payment of the note.

And it is equally a payment, whether the said amount had been received by
such purchager in cash or in real estate at a stipulated price.

One holding under a warranty deed from a mortgager, has a right, in a suit
against him by the mortgagee, to prove the payment made by the mortgager,
by which the land was relieved from the mortgage.

WgriT or ENTRY upon a mortgage. 'The demandant read
the mortgage in evidence. The tenant relied upon the follow-
ing facts, which he offered to prove, viz: —

Pitts and Bridge had contracted to sell a lot of land to Adam
Johnson. Before he received the conveyance, Johnson gave
to the tenant a warranty deed of a part of the lot. Soon af-
terwards, Johnson took the conveyance from Pitts and Bridge,
paid a part of the consideration and, to secure the residue,
gave to Pitts the mortgage now in suit. A few years later,
Johnson conveyed the residue part of the land to one Merrow,
upon a verbal stipulation, that Merrow should pay the mort-
gage notes. The demandant purchased of Merrow the said
residue part of the lot, and agreed verbally that, as a considera-
tion therefor, he would pay up the mortgage note given to
Pitts, and cause the mortgage to be discharged. Afterwards,
instead of paying the notes, and causing the mortgage to be
discharged, he purchased the notes and took an assignment of
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the mortgage running to himself, and brought this action
upon the mortgage.

The Judge rejected the evidence, and a default was entered,
which was, by agreement, to be stricken off, if the evidence
was excluded improperly.

Paine, for the tenant.

The mortgage note was paid. The demandant retained in
his own hands money, which belonged to the maker of the
note, and which was lodged with him for the purpose, and
upon his contract, to pay it. The maker of a note had a fund
in the hands of Merrow, and Merrow placed it in the hands of
the demandant, to pay the note with. Equity will regard the
mortgage discharged, as it respects the first purchaser. Cush-
ing v. Ayer, 25 Maine, 383.

Courts of law, in dealing with mortgages, are governed by
the rules adopted by courts of equity. Hatch v. Kimball, 16
Maine, 146; Collins v. Torrey, 7 Johns. 278; Wade v.
Howard, 6 Pick. 492; Kimby v. Hill, 4 Watts & Serg.
426 ; Perkins v. Dibble, 10 Ohio, 433.

The tenant can call upon Johnson for indemnity upon his
covenants. He is therefore subrogated to Johnson’s rights.

No legal principle is violated by allowing the defence.

The evidence offered, though it be oral, is not inadmissible
on that ground.

The acknowledgment of the receipt of the consideration,
contained in the deed to the plaintiff, does not estop the de-
fendant from knowing that he retaihed the purchase money in
his hands. Schillinger v. McCann, 6 Maine, 364 ; Burbank
v. Gould, 15 Maine, 118; Emmons v. Littlefield, 13 Maine,
233.

The evidence offered would have established fraud; such
fraud as would defeat the plaintiff ’s title.

Evans, for the demandant.

Would the evidence offered defeat the action? 'This is a
suit @t law to sustain a legal title. 'This seems decisive of
the case. All the cases cited are at equity. 'The grantor of

VoL. xxx1. 50
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the tenant was the mortgager. The statute takes care of the
mortgager’s rights. They are at equity. There is no case,
which authorizes him to stand out against the legal title.
Such would confound all distinctions, and all practice in the
courts.

The testimony offered is, that the demandant agreed, by pa-
rol, to discharge the mortgage for the use of the tenant. Is
not that the very sort of evidence which the statute forbids?
Parol evidence might as well prove that the demandant agreed
to buy in a mortgage. It is flat and plain against the
statute.

The tenant has no claim which he can vindicate a¢ law.
Can one having a legal title, say ¢ you hold a trust for me ; I
paid you money?’ Why are equity powers given, except to
supply such defects ?

The gentleman says, ¢ fraud.” At most there was but a
breach of trust, and parol proof was not admissible. 3 Mete.
556. But if fraud, the tenant’s resort is to equity. In some
cases, to some extent, law may relieve, where there are no
courts of equity. Not where, as here, an appropriate tribunal
is provided. At equity, notice of the defence must be given.
At law, we could not anticipate it.

Tenney, J. — Is it your meaning, that payment cannot be
proved by parol ?

Evans. — No, the evidence only proved that we had paid
nothing ; had merely omitted to pay. The rule is, that a
mortgagee, buying in the equity of redeeming, may elect to
have the mortgage upheld. The tenant has sufficient reme-
dies in another forum, where we should have the benefit of
all equities.

Werss, J.—1If the mortgage, under which the demandant
claims to recover, has been paid, he is not entitled to the con-
ditional judgment, and by statute chap. 125, sect. 10, judg-
ment must be rendered for the tenant, and he will hold the
land discharged of the mortgage.

The tenant offered to prove that Johnson, the mortgager,
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procured Merrow, his grantee, to convey to the demandant,
eighty-five acres of the land embraced in the mortgage, and
that the demandant agreed, as a part of the consideration of
the conveyance, to pay the mortgage to Pitts. But instead of
paying it, and having it discharged, he took an assignment of
it to himself.

A part of the price of the land remaining with the demand-
ant, for the specific purpose of paying the mortgage, must be
considered as so much money in his hands. If he had then
owned the mortgage, it might have been directly paid by the
conveyance of the land, upon an agreement to that effect.
After he took the assignment, he was the only person to whom
payment of the mortgage could be made. He united in him-
self the person, who should make the payment, and who
should receive it. 'The money was left in his hands to pay
the mortgage, and remained there when he took the assign-
ment. After that event, he held the mortgage and the money
appropriated to its payment. It would have been an unneces-
sary ceremony for Johnson to have taken the money from the
demandant, and then handed it back to him again. Un-
der such circumstances, the mortgage must be considered as
paid.

The tenant claiming under Johnson by deed of warranty,
the title, which Johnson obtained from Pitts, subsequent to
Johnson’s deed to the tenant, enured to him in the demanded
premises, and conferred upon him the legal right of presenting
in defence, the payment made by Johnson, by which his
estate is relieved from the mortgage, that Johnson was bound
to discharge.

The default is to be taken off,
and the action stand for trial.
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Stare versus Hewerr & al.

In an indictment for a conspiracy, if the means, by which the alleged pur-
pose was to be accomplished, be not set out, the purpose itself should ap-
pear to have been unequivocally illegal and forbidden by law.

It is not enough, that it sufficiently describe the crime attempted to be charg-
ed ; it should also state the facts neccessary to constitute the offence.

‘Where such facts are not stated, the indictment does not sufficiently charge
any offence at the common law.

To conspire to ¢“injure the property” of an individual, is a crime against the
statute.

By the “injury to property” thus prohibited, is meant an injury to the pro-
perty in rem, by which it is destroyed, or its value diminished. A conspiracy
to deprive another of his property by cheating and defrauding, and theredy
to cause an injury, is not within the prohibition of the statute, although by
such fraud, the gencral amount of his estate would be diminished.

Inpicrment charging, that the defendants « devising and in-
tending one Owen Lawrence to injure and defraud, did unlaw-
fully conspire, combine, confederate and agree together the said
Owen Lawrence to injure, cheat and defraud of a certain horse,
the property of the said Owen Lawrence, of the value of one
hundred dollars, against the peace and dignity of the State.

There was testimony tending to show econspiracies by the
defendants to obtain fraudulently from Lawrence two horses,
at successive periods. 'The county attorney was required to
elect, and did eleet, for which one of the conspiracies the
prosecution should proceed. After verdict against the defend-
ants in the District Court, they filed a motion in arrest, upon
which that court ruled the indictment to be sufficient, and to
that ruling exceptions were filed.

May, for the defendants. The indictment is bad : —

1. It does not set forth any conspiracy to do an unlawful
act.

2. It does not set forth the means which were to be used
to accomplish the purpoee.

3. It does not allege, that the means intended to be used
were unlawful. Lambert v. People, 9 Cowen, 578; People
v. Hehferd, T Cowen, 535; Commonwealth v. Hastman, 1
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Cush. 189; Commonwealth v. Hunt, 4 Metc. 111; State v.
Hewelt, decided in Maine ; not reported.

Vose, County Attorney, for the State.

This indictment is, in form, an exact transcript from Davis’
Precedents, also from Chitty’s Crim. Law. And concise as
it 1s, it is sufficient and valid upon the following authorities : —
8 Mod. 321; 11 Mod. 55; 3 Burr. 1330; 1 Stra. 193; 1
Salk. 174; 8 Mod. 11; 2 Barn. and Ald. 204; The Queen
v. Kenrick, 5 Ad. & Ellis, 49; King v. Parsons, 1 W.
Biack. 392 ; Queen v. Parker,3 Ad. & Ellis, 292 ; Queen v.
King, 7 Ad. & Ellis, 782; King v. Aeiry, 2 East, 30; 9
Cowen, 578; 3 Serg. & R. 220, Regina v. Mackarty & al.
2 Ld. Raym. 1179; 2 Bwr. 1125; 3 Ld. Raym. 325; Com-
monwealth v. Ward & al. 1 Mass. 473.

This form of indictment, has bheen in common use in this
country and in England for more than half a century. The
gist of a conspiracy is to effect an unlawful or criminal
object, or to effect a lawful object in an unlawful man-
ner. Clearly the object here set forth, was an unlawful one.
Hunt’s case, 4 Mete. 111. 'The proposed innovation would
show all former convictions to have been wrong.

The offence here is sufficiently described, to inform the de-
fendants of what they are charged, and to enable them to
make defence.

A verdict in this case, would be a bar to another prosecu-
tion for the same offence, for the government was called upon
to elect, and did elect, what to rely upon and that has become
a part of the record.

The case in 1 Cush. 189, is inapplicable, for the statute
of Massachusetts does not, while that of Maine does, make it
criminal to conspire for the injury of a person.

Morrill, in reply. — The gentleman says, the statute in
Massachusetts, is not like ours. But the offence here charged
is not a statute offence ; nor is it charged as such.

The case from Cushing shows, that the precedent in Davis’
form is bad, and never had much use in Massachusetts. Tt
has never had authority in Maine.
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But if it had, the correction of the practice would not in-
validate former convictions. Justice to new cases requires
the correction.

Howarp, J.— The indictment contains one count only,
and sets forth that the defendants, “being evil disposed per-
sons, and devising and intending one Owen Lawrence to in-
jure and defraud, did unlawfully conspire, combine, confed-
erate, and agree together the said Owen Lawrence to injure,
cheat and defraud of a certain horse, the property of the said
Owen Lawrence, of great value, to wit, of the value of one
hundred dollars, against the peace and dignity of the State
aforesaid.” 'The sufficiency of this indictment is called in
question, by a motion in arrest of judgment, which was over-
ruled in the District Court, and is now prosecuted on excep-
tions.

An indictment has been defined to be a plain, brief, and cer-
tain narrative of an offence, 2 Hale P. C. 169. And it is a
general rule of criminal law, that every indictment must con-
tain a certain description of the crime of which the defendant is
accused, and a statement of the necessary facts by which it is
constituted. 1 Chitty’s Crim. Law, 169. This is essential,
and is required for the safety and protection of the defendant,
and for the information, and correct action of the court, who
are to apply the judgment, and the punishment, prescribed by
law.

To constitute an indictable conspiracy at common law,
there must have been an unlawful confederacy of two or more
persons, to accomplish either an unlawful or eriminal purpose,
or a purpose not unlawful, by criminal or unlawful means.
This indictment assumes to charge a conspiracy to accomplish
an unlawful purpose, and falls within the first class of con-
spiracies mentioned, if it is embraced in either class. The
purpose only is stated, but the means by which it was to be
effected, are not set forth. The inquiry, then, is whether the
purpose, as charged in the indictment, was eriminal, or unlaw-
ful, at common law, or by statute. Cheating and defrauding
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a person of property, though never right, was not necessarily
an offence at common law. 'The transaction might be dis-
honest and immoral, and still not be unlawful, in the sense in
which that term is used in criminal law. Cheating by false
pretences, or by false tokens, is an offence at common law, as
well as by statute. R. 8. ch. 161, $ 1. But the case at bar
does not fall within that description of offences. There is
nothing alleged in the indictment, by which we can determine
whether the acts charged constituted any thing more than a
private wrong, for which a civil action may lie for damages.
In one sense all wrongs are unlawful ; they are not approved
or justified by law, and if injuries result from them, the law
may furnish ample remedies ; but to hold that they are there-
fore offences, unless made such by positive law, would not be
consistent with an enlightened system of jurisprudence.

As the means, by which the purpose alleged in this indict-
ment was to be accomplished, are not set forth, the purpose
itself should appear to have been unequivocally illegal, and
forbidden by law, or the indictment cannot be sustained. It
is not enough that it contain a sufficient description of the
crime attempted to be charged, but it should also contain a
statement of the facts necessary to constitute the offence.
The proof of such facts, when not properly averred, cannot
.aid the indictment, after the verdict. The indictment, there-
fore, does not charge an offence at common law. East, P. C.
ch. 18,$ 1, 2; Hawk. B. 1, ch. 71; 2 Russell on Crimes, B. 4,
ch.31,$ 1; B. 5, ch. 2, p. 564; The King v. Turner, 13
East, 228 ; The King v. Pywell, 1 Stark. R. 402, In Lam-
bert v. The People, @ Cow. 578, this subject was elaborately
discussed in the Court of Errors, and the authorities examined
with much learning. Subsequently, the same questions were
investigated by the Supreme Court of Massachusetts, with
great ability and research, in Commonwealth v. Hunt & als.
4 Mete. 111; and in Commonwealth v. FEastman & als. 1
Cushing, 189. In each of these cases indictments similar to
the present, on the points introduced in this case, were held
to be insufficient.
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This indictment does not conclude contra formane statuti
but it may be sustained, ¢ provided such omission do not tend
to the prejudice of the defendant.” R. S.ec. 172,§38. It
is sufficient if it charge a statute offence. Does it charge
such offence ? The R. S. c. 161, § 11, provide that, if two
or more persons shall conspire, confederate and agree together
with the fraudulent or malicious intent wrongfully and wick-
edly to injure the person, character, business or property of
another individual, or to do an illegal act, injurious to the
public trade, health, morals or police, or to the administration of
public justice, or to commit any felony, or crime punishable
by imprisonment in the state prison, they shall be deemed
guilty of conspiracy.” 'The indictment does not charge a
conspiracy with the intent to injure the person, character,
business, or property of another, but substantially alleges it
to have been with the intent to deprive another of his pro-
perty, by cheating and defrauding, and thereby to cause an
injury. Such injury might tend to lessen the general proper-
ty of another; and so would an agreement to purchase for
less than the value; or to obtain property without paying
for it, where no false pretences were used; and yet, such
transactions do not constitute crimes, and are not within the pro-
hibition of the statute. The injury to the property of another
contemplated by the statute, must be to the property in rem,
as distinet from an injury to business, or a detriment, caus-
ing a diminution of the general amount of property. Such
has been the construction of the R. 8. c. 25,§ 89, in suits
for damages, occasioned by defects in highways.

The result of our deliberations is, that this indictment,
regarding only what may be considered as substance, and ma-
terial, does not charge a conspiracy punishable by the common
law, or by statute.

This decision renders the consideration of other points
raised, and discussed, unnecessary.

The exceptions are sustained,
and the judgment must be arrested.
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STATE versus PHILBRICK.
An indictment must allege all the material facts, necessary to be proved, to
procure a conviction.

Thus, an indictment for obtaining property by false pretences, is defective
unless it set forth the sale or exchange, and that the false pretences were
made with a view to effect such a sale or exchange, and that by reason
thereof, the party was induced to part with his property.

Ta1s was an indictment which alleged that the defendant,
on the first day of January, 1850, intending unlawfully and
fraudulently, and by false pretences, to cheat and defraud one
Samuel W. Goff, of a certain horse, the property of said Sam-
uel W. Goff, did falsely, knowingly and designedly pretend to
the said Samuel W. Goff, that a certain mare, the property of
said Benjamin P. Philbrick, which he, the said Benjamin P.
Philbrick, proposed to exchange for the horse aforesaid of Sam-
uel W. Goff, was only thirteen years old ; that the said Benja-
min P. Philbrick had purchased said mare in the fall of 1849, of
one Williams or Williamson, for a yoke of two-year old steers
and twenty-five dollars, and in order to induce said Samuel W.
Goff to exchange his said horse for the mare aforesaid, that he,
said Philbrick, would remain in said Sidney, until the next
morning, at the house of one William Gardiner, so that said
Samuel W. Goff might rescind the bargain. Whereas, in
truth and in fact, the said mare was raore than twenty years
old, and said Benjamin P. Philbrick did not purchase said
mare of one Williams or Williamson, as he had represented,
nor did said Benjamin P. Philbrick intend to remain in said
Sidney, during the night, at the house of one William Gar-
diner, in order that said Samuel W. Goff might rescind the
bargain, provided he should make the exchange aforesaid.
And the jurors aforesaid, upon their oaths aforesaid, do fur-
ther present, that the said Benjamin P. Philbrick by the false
pretences aforesaid, did then and there knowingly and design-
edly obtain from the said Samuel W. Goff, one horse of the
value of fifty dollars, with intent then and there to cheat and
defraud the said Samuel W. Goff of the same.

VoL. XXxI. 51
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The case, on the part of the government was, that the de-
fendant proposed to exchange his mare for the horse of said
Goff, and to obtain said horse by exchange, made said repre-
sentations, and thereby induced Goff to exchange his horse
for said mare.

The defendant objected to the sufficiency of the indict-
ment: —

1. That said bargain and exchange is not sufficiently set
forth.

2. It does not allege and charge that said Philbrick obtained
the horse of said Goff, as to which the false pretences are
alleged to have been made.

3. It does not allege and charge, that there was an ex-
change of horses between said Philbrick and Goff, nor that
said Philbrick obtained said Goff’s said horse, in exchange
for his said mare.

The Judge instructed the jury that the indictment was good
and sufficient, and that, if they were satisfied said representa-
tions were made to induce the said Goff to exchange his horse
for defendant’s said mare, and by said representations said
Goff was induced to make said exchange, the verdict should
be against the defendant.

Bradbury & Morrill, for the defendant.

Vose, for the State.

Surrrey, C. J. — The bill of exceptions in this case was
probably hastily drawn and allowed. It states, that the case
was ¢ that the defendant proposed to exchange his mare for
the horse of said Goff, and to obtain said horse by exchange,
made said representations, and that thereby said defendant
induced said Goff to exchange his said horse for his said
mare.” 'The instructiovs to the jury are stated to have been
“that if they were satisfied, said representations were made
to induce the said Goff to exchange his horse for defendant’s
said mare, and by said representations said Goff was induced
to make said exchange, the verdict should be against the
defendant.”
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The proof as stated does not show, nor do the instructions
require, that the jury should find, that the representations
were false, or that the horse was obtained by false representa-
tions or pretences.

In the case of the Commonwealth v. Strain, 10 Metc. 521,
the court upon examination of the decided cases came to the
conclusion, “that the sale or exchange ought to be set forth in
the indictment, and that the false pretences should be alleged
to have been made with a view to effect such sale or ex-
change, and that by reason thereof the party was induced to
buy or exchange, as the case may be.”

The indictment should allege all the material facts necessa-
ry to be proved to procure a conviction. 7The People v.
Gates, 13 Wend. 311,

The former part of this indictment alleges, that the accused
by false pretences intended to cheat and defraud Samuel W.
Goff, and proposed an exchange of his mare for the horse of
Goff; but there is no averment, that such an exchange was
made, or that the false pretences were made with a view or
design to effect such an exchange.

The indictment does allege, that by the false pretences
aforesaid, the accused did then and there knowingly and de-
signedly obtain one horse of the value of fifty dollars from
said Goff, but it does not contain an allegation, that by reason
of such false pretences, Goff was induced to exchange his
horse for the mare of the accused. 'The indictment is there-
fore insufficient.

Ezceptions sustained, verdict set aside
) and indictment quashed.

II

Brown versus WILLIAMS.

An attachment of land upon mesne processs, creates a lien in favor of the
creditor.

A levy of his execution, scasonably made after judgment, has relation to the
time of the attachment.
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Such proceedings dislodge and defeat all liens and incumbrances, made by the
debtor subsequently to the attachment.

If the debtor intermarry, pending such attachment, and dies subsequent to
such levy, his widow has no right of dower.

Action to recover dower in the land of Benjamin Brown,
the demandant’s late husband. While he owned the land it
was attached upon a writ issued in a suit against him.
While that attachment was pending he intermarried with the
demandant. After the intermarriage, judgment against him
was recovered in that suit, and a levy of the land was season-
ably made upon the execution issued on the judgment. The
husband died after the levy, and the attaching creditor sub-
sequently conveyed the land to the tenant, by warranty deed.
The case was submitted to the decision of the court.

Bronson & Woart, for the demandant.

It is a standing ordinance of the law that, the marriage,
with seizin in the husband during the coverture, and the death
of the husband, gives to the widow a title to dower.

The marriage and death are admitted. The only question
then is, whether there was seizin during the coverture. This
is denied by the tenant, who contends, that the seizin was
prevented by the attachment. But it is plain, that the hus-
band was seized both in law and in fact. Not till the levy,
did the seizin pass. The statute requires the levying officer
to deliver seizin.

SurpLey, C. J.— Suppose a creditor attaches land; the
debtor then marries and conveys to a married man; judg-
ment in the suit is obtained and a levy of the land is made ;
in whom is the right of dower?

Bronson. — I submit that it is in the debtor’s wife. Though
the debtor might not convey, so as to bar his own wife of
dower ; yet, perhaps the claim of his grantee’s wife might be
defeated by the attachment. A lien, coming up by operation
of law, would bind the creditor as well as the debtor. 'The
debtor’s own wife is let into dower by operation of law. His
grantee’s wife could claim only under a voluntary act.

The binding power of a lien by attachment is not without
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its exceptions. Suppose a mortgaged estate to be attached, a
discharge of the mortgage would alter the creditor’s rights.
So in cases of outstanding taxes. They would overrule the
attachment by operation of law. But the question, in this
case, is whether the seizin was in the debtor. He could have
maintained a writ of entry.

Suerrey, C. J. — During the attachment the seizin was un-
questionably in the debtor. The true question is, whether the
levy defeated the effect of the seizin, and thereby dislodged
the right of dower, as in the case of an elder title coming
in and defeating the seizin, both of the grantor and the
grantee.

Bronson. — The occupant, though under a defective title,
has seizin, and may maintain trespass upon it.

In this case, the husband’s seizin continued till the levy.
The attachment merely postponed his right to aliene.

Suppose a creditor attaches and dies before levy, the at-
tachment would have given him no seizin, and his widow
would have no dower.

This attachment was made prior to the registry act of
1838. A liberal construction should be given, especially
where there was no record notice.

J. H. Willkams, for the defendant.

The attachment devested the demandant’s husband of his
original seizin, at least to the extent of barring dower in a
wife, afterwards taken. Girosvenor v. Gold, 9 Mass. 209,
211; Davenport v. Tilton, 10 Metc. 327 ; Davenport v.
Lacon, 17 Conn. 278. An attachment is a specific lien for the
debt. No act of the debtor can impair it.

The seizin is taken, by the attachment, into the custody of
the law, and at the levy passes to the creditor.

The title by the levy takes effect, by relation, from the date
of the attachment. 5 Greenl. 371; 3 Fairf. 148 ; 21 Maine,
164 ; 22 Maine, 109. It places the creditor in the same posi-
tion, as would a conveyance from the debtor, made at the
time of the attachment. The attachment sets the property
apart for the creditor. The debtor’s absolute domain is gone.
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The law in its steady progress perfects the title, by simply
converting the lien into ownership.

SuerLey, C. J. — The estate in which dower is demanded
was attached as the property of Benjamin Brown before the
demandant was married to him. After that time a levy was
made upon it by virtue of an execution issued on a judgment
recovered in that suit, within thirty days after judgment, and
the levy was seasonably recorded. 'The estate is held by the
tenant under a title obtained by that attachment and levy.

The cases cited by the counsel for the tenant show, that
a title obtained by levy takes effect by relation at the time,
when the attachment was made ; and that it operates as a
statute conveyance made at that time.

If the husband of the demandant had conveyed the estate
before his marriage with her, there would be no doubt, that
the demandant would not be entitled to dower. As an attach-
ment does not interrupt the seizin of the debtor, it is insisted,
that his seizin during the coverture was sufficient to entitle
the demandant to recover her dower.

It is true, that the husband had a seizin during coverture
liable to be defeated by the subsequent proceedings, which
have operated to defeat it from the time, when the attachment
was made. A widow will not be entitled to dower, when it
appears that the seizin of her husband has been defeated by
an elder and better title. Her title must rest upon the title
of her husband during coverture, and when it appears that
his title has been so far defeated, that he had none in contem-
plation of law, during coverture, her right to dower fails.
Litt. § 393. When she has been endowed, and the title of
the husband is defeated by a paramount title, her dower must
necessarily terminate upon the eviction. DButler’s note, 170 ;
Durham v. Angier, 20 Maine, 242.

It will not be necessary to consider the other points made
in the case. Demandant nonsudt.
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Vose & al., Executors, versus HoLcous.

An assignment by a debtor, (made while the Act of April 1, 1836, was in
force and unamended,) of his property for the benefit of his creditors, was
void, if it required from the creditors, becoming parties thereto, a release
from their demands, except so far as provided for in the assignment.

Such a release, embodied in such an assignment, was inoperative and void.

A creditor, having made such a release in such an assignment, is not estopped
or precluded from repudiating it, though he may have received several par-
tial payments under the assignment.

Assumpsit for money paid by the plaintiff’s testator prior to
June 20, 1842, as surety for the defendant who relied, in
defence, upon the covenants executed by the testator and
others, in a general assignment of the defendant’s property,
made on said 20th of June, for the benefit of his creditors.
The covenants were to accept the provision made in the as-
signment and release the defendant from all claims. Under
that assignment, the testator received four dividends at differ-
ent times.

The trial was before WeLLs, J. 'The defendant submitted
to a default. If, in the opinion of the court, the action®is not
maintainable, the default is to be stricken out, and a nonsuit
entered.

For the defendant it was contended —

1. That the release was a contract which it was competent
for the parties to make ; and was effectual at the common law,
although the assignment might not be valid under the statute
of 1836.

2. A creditor may voluntarily execute a release to his
debtor. Having done so, the release is not invalidated by the
mere fact that it was incorporated into, or connected with, an
assignment of the debtor’s property. Fliske v. Carr, 20
Maine, 301.

3. The plaintiffs’ testator, having become a party to the as-
signment, and received his dividends under it, shall now be
estopped to deny its validity. 1 Greenl. Ev. sect. 207, and
cases cited ; Roe v. Jerome, 18 Conn. 138 ; Middleton Bank
v. Jerome, tb. 443 ; Brown v. Wheeler, 17 Conn. 345 ; Ken-
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ney v. Farnsworth, ib. 355 ; L’ Aoreux v. Vischer, 2 Com-
stock, 278,

SuepLey, C. J. — The defendant made an assignment for
the benefit of his creditors, containing a clause, by which
they were required to release all their claims, while the Act
approved on April 1, 1836, was in force without amendment.

The plaintiff ’s testator became a party to that assighment,
and received dividends upon his claim by virtue of it.

Such assignments have been adjudged by this court to be
illegal.

It is however insisted, that one, who has become a party to
such an assignment and has received dividends under it, can-
not be permitted to object to its validity, and the case of Fisk
v. Carr, 20 Maine, 301, is relied upon.

That case was determined before it was decided in the case
of Pearson v. Crosby, 23 Maine, 261, that an assignment
containing such a release was illegal.

The other cases cited in defence show, that when one per-
son has induced another to believe in the existence of a cer-
tain state of facts, and to act upon that belief to his own in-
Jury, if the facts should prove to be otherwise, he will be estop-
ped or precluded from denying the existence of such state
of facts.

That principle is not applicable to a case like the present.
It does not appear, that the testator induced the defendant
to make such an assignment or to believe, that it would be a
legal one. 'The statute determines, what shall be the legal
effect of their proceedings, irrespective of their signatures and
acts. If parties could by their signatures and acts, make such
an assignment valid and effectual between themselves, they
would be enabled to repeal the provisions of the act so far as
to make an instrument effectual for many, and it may be for
most purposes, which the act declares shall not be valid.

When the act declares, that no assignment shall be valid,
except the provisions of the act be complied with, it does not
refer to an assignment or instrument, drawn and signed by
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one party only, but to an assignment however perfected and
in whatever stage of the proceedings, it may be introduced.
Judgment on the default.

StoNE §* al. versus Warrr.

If the owner of goods, by contract with the carrier, waive any of his rights
touching the delivery, the carrier will, so far as the waiver extends, be
relieved from liability.

‘When the transit of goods is ended, and the delivery is completed, or is
waived by the owner, the responsibility of the carrier ceases.

If the consignee take charge of the goods before they have arrived at the
ultimate place of delivery, the carrier’s risk is terminated.

Where goods are sent by sea, and the master of the vessel is also super-
cargo, he acts, (after the arrival at the port of destination,) in relation to
the selling of the goods, as the agent of the consignor.

‘When such supercargo, being also master of the vessel, has unsuccessfully
used all reasonable efforts to effect a sale, and is under the necessity of leav-
ing the port with his vessel, he is justified in committing the goods to a
responsible commission merchant for sale.

Of the obligation of a common carrier to store goods, at the end"of the
transit.

‘Where, in assumpsit, an offer to be defaulted for a specified sum is made,
and not accepted, and, on the trial a smaller sum is recovered by the plain-
tiff, the defendant’s cost, arising subsequent to the filing of the offer, will be
allowed, and set off against the sum offered, and the judgment will be for
the plaintiff, for the balance, with his costs to the time when the offer was
entered.

Assompsit for a quantity of hay. It was agreed that
twenty-three tons of hay were shipped for Boston on board a
schooner, whereof the defendant was master, in June, 1848,
and consigned or entrusted to the defendant, as master of said
vessel, for sale. The hay was laden on deck, by agreement
of parties ; and it arrived at Boston on Thursday night, in
good order and condition and well covered. The defendant on
Friday morning, and during that day, made efforts to sell it,
without effect ; he had one offer, at ten dollars per ton, on six
months, which was refused, he not knowing the responsibility
of the person proposing to purchase, and not feeling authorized

Vor. xxxIL 52
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to sell on time. Not being able to sell in Boston, the defendant,
on Saturday forenoon, went to Brighton to sell, but could not
find a purchaser there ; in the afternoon of that day, he went
to South Boston and Dorchester, and was unable to find a pur-
chaser at those places. On Sunday a rain commenced, which
continued, with occasional intermissions, until the next Friday
night. From Sunday to Friday night, the hay could not have
been moved without spoiling. An addition of two sails was
put upon the board covering, to protect the hay from the
storm, still it was injured by the severity and long continuance
of the storm, one-third of its value. Defendant endeavored
during the storm to sell it; Messrs. Patch & White thought
they would take half of the hay at a stated price, but the
storm continued so long, that at length they refused to take it
at any price. During the storm, the defendant saw William
L. Stone, one of the plaintiffs, in Boston, and told him he had
expended all the faculty he had, in endeavoring to sell the hay,
and was unable to make sale, and asked him what he should
do with it. He replied only, that he wished the hay in the
middle of the ocean. The defendant’s expenses in trying to
sell, were $5,00. Being unable to sell, and it being necessary
for the defendant to leave with his vessel, he lodged the hay
with a responsible commission merchant, for sale, and to do
the best he could with it. He sold it at auection. The nett
avails were $40,75, which the defendant, to whom the account
of sales was rendered, afterwards received.

After returning from Boston to Gardiner, said Stone inquired
of him, if he had sold the hay. He replied he had not, but
informed him of his efforts to sell, and the condition of the
hay, and what he had done with it, in substance as narrated
above ; but did not render him an account current of sales,
and has not till the present time.

The defendant offered to be defaulted at the first term for
$36,00.

The action is submitted on the above statement of facts.

I the court shall be of opinion, that a custom among mas-
ters of vesscls sailing from the Kennebec river to Boston, hav-
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ing property consigned or entrusted to them for sale, to leave
said property with commission merchants for sale, under the
circumstances of this case, can have any effect upon this case,
then it is to be submitted to a jury to decide whether such a
custom exists ; otherwise, such judgment, as the law and facts
may warrant, is to be entered.

Danforth and Woods, for the plaintiff.

I. The defendant is liable as carrier. His duty was to store
the hay, immediately on arrival. Kent’s Com. vol. 2, 604,
605, and note ; and vol. 3, 214 and 215, 4th ed.; Story on
Bailments, 290 to 293, — 343 to 345, and 347; Gibson v.
Culver, 17 Wend. 305.

The duty as carrier was not ended, until the hay was
landed.

II. As consignee, the defendant is liable.

1. He was neglectful. It was his duty to store the hay im-
mediately on its arrival. The deck of a vessel was no suit-
able place for keeping such an article 2 moment longer than
was unavoidable.

2. He rendered no account of his sales or proceedings, and
by that omission, he made the goods his own.

3. He constituted the commission merchant, to be the agent,
not of the plaintiffs, but of himself, the defendant. This
appears from many of his acts, particularly from his requiring
the account of sales to be rendered to him, and the avails to
be paid to him.

North, for the defendant.

Texney, J.— The risk of a common carrier terminates as
soon as the goods have arrived at their place of destination,
and are deposited there, and no further duty remains to be
done under the contract to carry them, Story on Bailments,
§ 538. If the owner of the goods, by the contract with the
carrier waive any of his rights touching the delivery, so far
as the waiver extends, the carrier will be relieved of his
liability. This is the law, notwithstanding any custom to the
contrary. If a man has no warehouse of his own, and directs
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the carrier to leave the goods at the wagon office, till he
should find it convenient to remove, or to sell them, the car-
rier’s responsibility will terminate with the deposit. [I&id, $§
540, 541. When the transit is ended, and the delivery is
either completed or waived by the owner, then the responsi-
bility of the carrier ceases. Ibid, 542.

If the consignee take charge of the goods before they have
arrived at the extreme or ultimate place of delivery, the car-
rier’s risk will then terminate. Jbid, $ 542; 2 Kent’'s Com.
$ 40, p. 469; Strong v. Natally, 4 Bos. & Pul. 16.

When the same person is not only master of the vessel, but
also supercargo, he acts in two distinct characters. In the
storage of the cargo and in the navigation of the vessel, and
in the conveyance and the delivery of the cargo, he acts as
the agent of the owners. But in the sale of the goods con-
sighed to him, and accounting for the proceeds, he is not their
agent, but the agent of the consignor. ¢ After the arrival of
the ship at the port of destination, he delivers the cargo as
master, and receives it as consignee ; all his authority as master
is then determined.” 2 Livermore, 215 ; Williams v. Nich-
ols, 13 Wend. 58. These different characters in which the
same person may act, are to be treated as distinect, as if the
acts appropriate to each character, were confided to different
persons. Story’s Agency, sect. 36.

In the one case he is a common carrier, in the other a factor,
and for any want of fidelity in that trust, his employers have
the same remedies against him, that they would have against
any other person and no other. 7he Waldo, Davee’s R. 161.

It is insisted by the plaintiffs that the duties of the defend-
ant, as a common carrier, had not terminated, when the hay
was mjured by the rain after its arrival in Boston ; that it was
incumbent on him, to have landed and to have stored it.

The facts of the case show no custom, on the subject of
landing or storing hay, after it reaches the place of destination,
where the master of the vessel is the consignee for the pur-
poses of sale. 'The hay in this case ¢ was shipped on board
the schooner Echo, of which the defendant was master, to
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be carried to Boston, and consigned, or entrusted to the de-
fendant as master of said vessel, for sale.” 1t does not appear
that the defendant had any warehouse, or other building in
which he was accustomed to store goods. The conduct of
the parties shows, if it was the right of the shipper to have
his goods landed and stored, that in this instance that right
was waived by the plaintiffs. By the express agreement of
the parties, the hay was carried upon deck, and was thereby
in every respect as much exposed to rains on the voyage, as
after its arrival.

The master continued to have charge of the vessel as
master, after she arrived in Boston, and it must have been
expected that a sale might be so speedy, that the storage
would be an expense and trouble not anticipated under the
circumstances ; the landing of the goods would be no security
from the weather, if they were not stored, and it could not
have been designed, when they were to be in charge of the
defendant, after he had fully performed all his duties as carrier,
that they should be left upon the wharf, before their sale.

The conduct of the defendant shows, that he entered upon
his duties as factor on Friday morning, the vessel having
arrived on the preceding night ; and he may be considered as
having received the hay in his character of consignee from the
time of his arrival. No complaint was made by one of the
plaintiffs, who was informed by the defendant during the
storm, that he had been unable to effect a sale, and was in-
quired of what should be done with the hay, indicative of an
idea, that the contract as master of the vessel had not been
fulfilled. Under all the facts of the case, the defendant is
not shown to have neglected his duties as a common carrier.

Is he liable as consignee of the goods?

Factors are generally held liable for ordinary diligence.
And if they act in good faith, and with reasonable diligence,
they are protected. Story on'Bailments, sect. 455.

If it was the expectation of the plaintiffs that sale of the
hay should be made before it should be landed, so that it
could be carried from the wharf by the purchaser, there has
been no want of ordinary care imputable to him as consignee.
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After all reasonable endeavors to make sale of the hay
without success, and the time having arrived, when it became
necessary that the defendant should depart with his vessel,
it was his privilege to leave the hay in the hands of some suit-
able person for sale ; he placed it in the hands of responsible
commission merchants for that purpose, after that, he was re-
lieved from further responsibility in relation to the sale; the
persons with whom it was entrusted, became the agents of
the plaintiffs, and were accountable to them. The Waldo,
before cited; Lawler v. Keaquick, 1 Johns. Cas. 174; Day
v. Noble, 2 Pick. 615.

The defendant received the sum of $40,75 as avails of the
hay ; and paid the sum of $5, for expenses in his attempts
to make sale of it, before it was delivered to the commission
merchants. Not having rendered his account to the plaintiff's
of his doings, while he had charge of the hay, nor informed
them therein that he held in his hands a balance of the proceeds,
which came to his possession, he was liable. He was entitled
to deduct the expenses, which he had incurred. He offered
to be defaulted for a sum as large as the plaintiffs are entitled
to recover, and costs are to be allowed him, from the time, that
the offer was filed. 'These costs are to be set off against the
sum offered, and judgment entered for the balance, in favor
of the plaintiffs, with costs to the time, when the offer to be
defaulted was entered. '

|

Presment, &c. or THE Ticonic Bank versus Jonnson §* al.

The taking of interest in advance upon loans made by a bank, is within the
established and allowed rules of banking.

After a note given to the bank has become payable, the bank cannot law-
fully take upon it a rate of interest, exceeding six per cent, per annumn.

‘Where, in discharge of a pre-existing debt, several notes are given, containing
a usurious rate of interest, reckoned upon the amount of the debt, each note
is held to contain its proportionate share of the illegal interest.

Upon such notes, payments were made, partly in cash, and parily in notes
given in substitution. It was Aeld, that each of the substituted notes con-
tained a portion of the usurious interest.
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The final balance of all the notes was paid by a new note, which also reserved
usurious interest. Held, that the last note did not reserve, within itself, the
amount of the illegal interests, which had been included in all the preceding
notes, and that such amount could not legally be deducted from it.

Exce®ons from the District Court.

Assumpsit on a note of $200.

In payment of an execution against Johnson, he gave to
the plaintiffs three notes, payable on time. Interest on the
amount paid by said notes, was reckoned from their date to
their respective pay-days, at seven per cent. a year, and in-
cluded i the sum, $2359,25, to which the notes amounted.

Partial - payments were made from time to time; some in
cash and some in new notes, including the same rate of inter-
est. To discharge the final balance, the note of $200, now in
suit, was given, which also reserved the same rate of interest.

The Judge ruled that, from the sum, apparently due on the
note, the jury should deduct the amount of interest, which
had been reserved, above six per cent. in all the notes. To
that ruling the plaintiffs excepted.

Puaine, for the plaintiffs.

I. The interest received did not exceed the rate allowed
by the established rules of banking.

ILI. Each of the notes, given in payment of the execution
‘contained its proportionate part of the illegal interest. When
any one of them was paid, the usury reserved in it, was paid,
and cannot be considered as reserved in this note. More than
ten-clevenths of the amount of all the notes has been paid,
with the same proportion of the usury. Yet, by the ruling
of the Judge, the whole of the usury is held to be reserved
in this note. Chadbourne v. Watts, 10 Mass. 121 ; Darling
v. March, 22 Maine, 184 ; Pierce v. Conant, 25 Maine, 33.

Bronson, for the defendants.

The contract with the plaintiffs, though contained in several
notes, was one and entire. 'The notes collectively contained
illegal interest. 'The taint attached to every successive note,
even to the last, the one now in suit. ¢ When the original
loan is usurious, all the securities therefor, however remote, or
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often renewed, are usurious.” Reed v. Smith, 9 Cowen, 647;
Warren v. Crabtree, 1 Maine, 167 ; Bridge v. Hubbard, 15
Mass. 96; Jones v. Whitney, 11 Mass. 74 ; Lowell v. John-
son, 14 Maine, 240.

This case is not like that of Darling v. March, cited on
the other side. The note there in suit was given for a balance
due on one of the notes; here the note in suit was given
for the balance due upon all the notes.

Non constat that any of the sums paid on previous notes was
for illegal interest. 'The presumption is, that such payments
were, not for what was illegal, but for what was legally due.

Tewvey, J. — It is contended in behalf of the plaintiffs,
that they have not received more interest, than that to which
they are entitled, according to the established rules of bank-
ing; and that the instructions of the Judge, restricting the
jury to the rate of six per cent. after the notes taken from
time to time, became payable, was erroneous. Banks are
prohibited by statute from taking any greater rate of interest
or discount on any note or draft or other security, than at the
rate of six per cent. a year; but such interest or discount
may be calculated and taken according to established rules
of banking. R.S.c. 77, $ 49.

The taking of interest in advance upon loans made by
banks, has been regarded as proper, according to well estab-
lished rules of banking; and when notes given for such
loans are taken up at maturity, by the substitution of new
ones, the interest being advanced on the latter, it is treated
as a new loan, and within the principle of the same rule,
notwithstanding it may in the end afford to the bank a greater
amount of interest for a year, than they would otherwise re-
ceive. Maine Bank v. Buits, 9 Mass. 49; Agricultural
Bank v. Bissell & al. 12 Pick, 586. But after a note given
to a bank has become payable, and in no manner taken up or
renewed, it is subject to the rule, in reference to interest ap-
plicable to individuals, and the rate cannot legally afterwards
exceed six per cent. Upon this point the instructions are not
objectionable.
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The jury have found, that the note in suit was for a bal-
ance arising from the notes given in satisfaction of the execu-
tion, recovered in 1842 in favor of the plaintiffs against Levi
Johnson, the defendant, including interest computed from time
to time upon notes renewed at the rate of seven per cent. a
year. 'The verdict was for the amount of the note in suit,
after deducting the excess over six per cent. included in the
note, and also in the sums, which had been previously paid
on notes taken up. This finding of the jury was author-
ized by the instructions of the Judge, “that if they should
be satisfied, that in the notes given on the settlement of the
execution, more than six per cent. interest was reserved, and
that the note was_given in payment of any balance of
the notes growing out of that transaction, they would deduct
such excess from the amount apparently due on the note.”

It 1s insisted for the plaintiffs, that the whole execution and
Interest thereon, at seven per cent., having been paid, excepting
the sum, for which this note was given, this note is to be
treated as containing only such proportion of the excess, as
the note bears to the whole amount received. In the case of
Darling v. March, 22 Maine, 184, the sum of $3000 includ-
ing usurious interest, was settled by a note of $1000, which was
paid, and the note of $2000 in suit; and it was held that the
latter would be considered as containing only two thirds of
the illegal interest. In Pierce v. Conant, 25 Maine, 33, a
part of the whole sum found due, including interest exceeding
that of the legal rate, was paid by the transfer of certain
notes secured by mortgage, and the balance was embraced in
a note given by the debtor. It was decided, that the part
discharged by the transfer of the notss was a payment, and
comprised its proportion of extra intcrest. The case at bar
is not perceived to differ in principle, from the cases referred
to; and the jury were required by the instructions, to deduct
a larger excess, than the law authorizes.

Exceptions sustained.

VoL, xxx1. 53
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Ranpary versus Haines.

By the Act of 1845, chap. 172, * questions of law may be reported, by the
Judge of the District Court, to the S. J. Court for decision, upon stipula-
tions ¢‘relative to a disposition of the action by nonsuit, default, or other-
wise.”

But the stipulations must be such as to provide, that the fnal disposi-
tion of the action shall be dependent upon the decision of the questions
of law.

A stipulation that, if the decision of the questions of law be in favor of one
of the parties, the other shall still have the right to a jury-trial, will not
authorize the action to be transferred, upon a report, into this court.

An action transferred upon such a stipulation, will be dismissed for irreg-
ularity.

Trover for a horse. The case camé from the District
Court. A witness was there examined for the plaintiff, who
testified to certain facts relative to the mode by which the
plaintiff acquired his supposed title, and also relative to the
sort of possession upon which he relied.

By agreement of the parties, the Judge of the District Court
reported the facts, deduced from the testimony, for a decision
of the legal question, whether the facts showed such owner-
ship of the horse as would enable the plaintiff to maintain the
action. 'The report was made upon a stipulation, that, if the
opinion of the S. J. Court should be in the negative, the
plaintiff was to become nonsuit; otherwise, the case was to
be put again to a jury, either in the 8. J. Court or District
Court, as the said S. J. Court should direct, in order that any
defences, which the defendant might have, might be tried;
the defendant not having yet offered any evidence.

The case was argued upon the legal question above stated,
by Morrill, for the plaintiff, and by &. Fuller, for the defend-
ant. But, as no decision upon that point was given, the argu-
ments need not be presented.

SurrLey, C. J.— This action was irregularly transferred
from the District Court.

The Act approved on April 7, 1845, provides, that ¢it shall
be lawful for the Judge, with consent of parties, to draw up a
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report of the case, presenting the legal points for decision, and
containing such stipulations, as the parties may make, relative
to a disposition of the case by nonsuit, default, or otherwise.”
If the words ¢ or otherwise” had not been used, there could
be no doubt, that a final disposition of the action was to be
made by a decision of the legal points presented. That those
words were used, not to authorize any kind of disposition of
the action by continuance or for trial, as the parties might
agree, but to provide for a final disposition in some other mode
than by nonsuit or defanlt, as by a judgment for either party,
with a hearing in damages, or a return of property in an
action of replevin, will be apparent, when considered in con-
nection with the language used in the second section. 'That
section provides that this ¢ court shall render judgment therein
in the same manner and with the same effect, as on a report
made by consent of parties, by a Judge of the Supreme Judi-
cial Court.”

When judgment is rendered on a report last named, it is
always a final judgment. Reports in. this court are sometimes
made, authorizing actions to stand for trial by jury, upon some
contingency, but such an order can in no proper sense be
called or considered a judgment.

If the Act should be construed to authorize a point of
law, not decisive of the action, to be reported, and the cause to
be transferred to this court for its decision, with a stipulation,
that it might upon a certain contingency, be remanded to the
District Court for trial, the action might be transferred to this
court and remanded several times; and causes not appealable
upon the facts, might be thus transferred to this court for
a trial by jury. Such could not have been the intention,
and a correct interpretation of the language, does not au-
thorize a transfer of the action, except for a final disposi-
tion of it by a decision of the points of law, presented for
decision.

If the point of law presented in this case should be decided
in one way, the report provides, that “the case is to be put
again to a jury, either in the S. J. Court or District Court, as
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the said 8. J. Court shall direct;” and it was not, therefore,

transferred to this court, according to the provisions of the

statute. Action dismissed, as irregularly
transferred to this court.

Howasrp, in Error, versus Hirt.
Error does not lie to reverse a judgment of a justice of the peace, if the plain-

tiff in error had an opportunity to appeal.

Where a party, by his counsel, appeared before the justice, he is considered to
have had an opportunity to appeal, althongh, before the judgment was en-
tered, he had permission, upon his own metion, to withdraw, and did with-
draw his appearance.

Error, to reverse the judgment of a justice of the peace.

The grounds, among others, upon which the plaintiff in
error, who was the original defendant, intended to rely was,
that the original writ was made returnable on ‘Monday the
twenty-sixth day of December,” whereas, in fact. the 26th of
December was on Saturday.

By the justice’s record, it appeared that the suit had been
once continued, that at the adjournment, the origina: defend-
ant appeared by counsel, and afterwards was, on his own mo-
tion, permitted to withdraw, and did withdraw his apoearance,
whereupon a default and judgment were entered,

Paine, for the plaintiff in error.

Swmith, for the defendant in error.

Tenwey, J.— The original defendant appeared by his coun-
sel at the time to which the action, being entered and the writ
amended, on the plaintiff’s motion, was continued. He was
afterwards permitted to withdraw his appearance upon his own
request ; the defendant was then defaulted and judgment ren-
dered against him.

Several errors are relied upon, as disclosed by the record.
But we are met by a preliminary question, which renders the
consideration of the errors assigned, and the determination of
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their merits superfluous. The plaintiff in error had the op-
portunity of presenting his objections on an appeal. At the
time of his appearance the case was open. It was competent
for the justice, before whom the action was pending, to have
entertained his motion, to dismiss it, on the ground that the
"return day was indefinite, so that he could not take jurisdic-
tion, and it was not too late for him, to have directed the writ
to have been restored to its original condition. If he had not
the power to permit the amendment, he had no more jurisdic-
tion after it was made than before ; and the appearance of the
defendant, for the purpose of making this objection, was not a
waiver of his right to exception on that account; consent,
even if express, could not confer jurisdiction, if none was be-
fore possessed. Blake v. Jones & Tr., 7 Mass. 28; Gard-
ner v. Barker, 12 Mass. 36 ; Ames v. Winson, 19 Pick. 247.
If the motion to dismiss the action had not prevailed, the
general issue could have been filed, (R. S. ch. 116, § 30,) and
if found against the defendant, an aspeal could have been
taken, and upon it all his objections could have been consider-
ed. By the authority of adjudged cases, which were deter-
mined in Massachusetts before our separation from that Com-
monwealth and since that time, a writ of error does not lie,
where the party aggrieved is entitled to a remedy by appeal.
Savage v. Gulliver, 4 Mass. 171 ; Puinam v. Churchill, 4
- Mass. 516 ; Jarvis v. Blanchard, 6 Mass. 4; Gay v. Rich-
ardson, 18 Pick. 417. 1In the case of Mark v. Guild, 3 Metc.
372, which bears a strong resemblance to the one before us,
in all its essential features, the court say, «if the validity of
the judgment sought to be reversed, were properly before
the court, on the writ of error, we are very doubtful whether
it could be supported.” ¢ The rule, that he, who has the
right of appeal shall not bring error, applies of course only,
where the party had the opportunity to appeal. If he never ap-
peared, or was never duly summoned, and the judgment was
rendered against him by default, the case would be very differ-
ent.” In that case, as in the present, the defendant appeared,
and withdrew his appearance ; and he was afteywards default-
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ed. The plaintiff in error having had the opportunity to ap-
peal, takes nothing by his writ.

|

Dore, Administrator, versus LincoLx.

To constitute a donation, énter vives, there must be a gift absolute and irrevo-
cable, without any reference to its taking effect at some future time. The
donor must deliver the property, and part with all present and future domin-
ion over it.

To constitute a donatio cause mortis, the gift must be made in contemplation
of the near approach of death, and to take effect absolutely, only upon the
death of the donor. There must be a delivery of the property to the donee,
or some other person, for his use. The donor must part with all dominion
over it, so that no further act of him, or of his personal representative, is

"~ necessary to vest the title perfectly in the donee, should it not be reclaimed
by the donor during his life.

To constitute a valid donatio causa mortis, the donor must part with all domin-
ion over the property to the donee, to belong to him presently, as Ais own
property, in case the donor should die without making any change in relation
to it,

Such an alienation of property cannot be supported in law, if it be intended,
not for the benefit of the donee, but as a trust fund to be dispensed for be-
nevolent uses, at the entire and unlimited discretion of the donee.

Donations, not made in conformity to the statutes of wills and of frauds, but
rather suited to contravene them, are not favored by the law. They are ad-~
mitted with the greatest caution.

Trover against Rodney G. Lincoln, for certain promissory
notes, amounting to nearly $5000. It was admitted, that
before the commencement of the suit, the plaintiff had de-
manded the notes of the defendant, who refused to deliver
them.

William Stickney, called by the plaintiff, testified as fol-
lows : — ¢ The notes were the property of Ebenezer Dole,
the plaintiff ’s intestate, who died June 9, 1847 ; on June 3,
1847, the intestate, in his sick chamber, requested me to make
a schedule of notes, which he wanted to give, or had given
for benevolent purposes, (whether he said he had then placed
them or given them into the hands of Lincoln, defendant,
cannot say,)to be distributed by certain persons named, as
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they thought best, after his decease. I said to him, “T sup-
pose you understand this is not a legal transaction ;”’ he said,
“my family understand it, and will comply with my wishes
in regard to it;” I made out the schedule. [Nore.— The
heading of the schedule is thus : — ¢« Hallowell, June 3, 1847.
The following is a list of notes, which I, Ebenezer Dole,
wish to have deposited with R. G. Lincoln, the proceeds of
which to be distributed according to the discretion of Rev.
David Thurston, Austin Willey, R. G. Lincoln and William
Stickney, to objects of benevolence, which, in the judgment
of all, or a majority of the above persons think it will accomplish
the most good.” The list amounted to $4904,33. It includ-
ed a note against said Stickney and several notes against
Simon Page.] He wished me to aet as one of the trustees to
distribute the proceeds, and I consented to do so. When I
made the writing, Simon Page was named as one of the trus-
tees. I cannot tell why his name was not put into the paper.

Cross-examined. The paper was not signed by him, be-
cause he wished to make the sum exactly $5000. He be-
came more sick soon afterwards, and never completed it. If
the schedule, instead of the words, ¢ wish to have deposited,”
had stated, that my note and Page’s notes were in the hands
of Lincoln, the ideas he communicated to me would have
been as accurately expressed in the paper as I can recollect
them. 'The intestate was conscious thar he was very near his
end, but did not, as I can now recollect, speak of it at the
time of the conversation. He left a widow, and one son and
three daughters, also a niece, who had been brought up in his
family.

Austin Willey, called by the defendant, was objected to,
but was admitted as a witness, and testified as follows:— 1
was present when some of the notes were indorsed and de-
livered to the defendant. The intestate said he had given
certain notes to Mr. Lincoln, as one of several trustees,
to be appropriated to purposes of benevolence according to
their own judgment of his wishes and feelings, as he would
do were he living. 'There was at least one note indorsed and
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added to those that had previously been given. He express-
ed an intention to add something more to the fund by other
notes. He informed me, that he had conversed with the per-
sons named as trustees, and requested them to act in his be-
half, and that they had consented to do so. I also consented.
This was some two or three weeks before his death, he then
had no expectation of recovery, expected soon to die. He
told me he had requested Simon Page to act as one of the
trustees, and that he would do so.

Cross-ezamined. — He requested Mr. Lincoln to get a file
of papers for him out of his desk. 'This conversation was in
his sick chamber, and the desk was there. The intestate
selected a note from the file, and indorsed it. It was signed
by William Stickney for $500, payable to the intestate. He
said the other notes were in Mr. Lincoln’s hands ; that they were
notes against William Stickney and Simon Page. At an in-
terview a short time before, he told me he had placed notes in
Mr. Lincoln’s hands, for the purposes before stated. He said
he wished to see Mr. David Thurston of Winthrop, and de-
sired me to send for him, and I did so.

Stmon Page, called by defendant, (objected to, but admit-
ted,) testified — I had a conversation with the intestate a few
days before his death ; he asked me to act as one of the trus-
tees of this fund, and I consented.

Cross-examined. — It was in his chamber — do not know
that any other person was present — he said he wished to
leave a certain amount of property for charitable purposes, and
wished me to consent to be one of the trustees. I think he
named the amount, but I do not now recollect it. It was to
be left to the disposal of the trustees.

The statement of Rev. David Thurston, received by con-
sent as evidence, was in substance, as follows : —

On July 27, 1846, the intestate informed me he had
made what he considered a suitable provision for his family,
and had set apart a portion of his estate for the promotion of
the same objects which he had been accustomed to promote :
viz. the cause of truth and righteousness, and wished the fund
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to be used after his death, in an unostentatious way, for that
purpose. As I understood his views, he requested me, with a
few others, whom he named, to receive in trust such property
as he might leave for this purpose, and that we should appro-
priate the avails of it to the furtherance of such objects as we
might judge he would approve, if living.

At a subsequeut interview, he told me he had added William
Stickney to the number of the trustees.

The inventory of the intestate’s estate was, real, $2060,00,
personal $14.792,82, including the notes in controversy.

The case was submitted to the court upon this testimony,
or so much thereof as may be legal, and if the plaintiff cannot
maintain the action, it is to be entered for trial, that the sanity
of the intestate, and the circumstances attending the transac-
tion, may be determined by a jury. If it can be maintained,
defendant is to be defaulted.

Evans, for the plaintiff.

The defendant is not entitled to hold the notes sued for,
either as being a gift inter vivos, or as a donatio causa moriis.
Not the former, because it was not to take effect until after
the death of the intestate ; not the latter, because it was not
made in contemplation of immediate death.

It was evidently an attempt to make a testamentary disposi-
tion of property, long considered and designed, which might
and should have been made conformably to the statutes, and
was so understood by the intestate. Its validity was to de-
pend on the consent of his family. 'This shows it was not
a death-bed disposition. Such dispositions of property are
allowed only when there is no time to make them in the for-
mal and solemn manner required by law. 2 Kent’s Com. 444,
and seq.; Weston v. Hight, 5 Shep. 287.

The gift is void for uncertainty as to the purposes to be ac-
complished, and as to the persons to be benefited. It is not a
gift to charitable uses, none being such except those enumer-
ated in stat. 43, Eliz. c. 4; Saunderson v. White, 18 Pick.
333.

It is void also, there being no mode of enforcing the trust

VoL. XXXI 54 '
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attempted to be created, and the law will not uphold what it
cannot enforce. There is no mode provided for administering
the fund after the death of the persons named ; no succession;
the trust to them was pessonal.

If the stat. Elizabeth is in force here, quod dubitatur, still
it does not cure nor obviate this difficulty; this being no de-
vise, bequest, or legacy ; and it is only by that statute that simi-
lar vague descriptions of purpose have been deemed capable of
being supported.

It is also contended, that Willey was not admissible as a
witness, being interested.  Borneman v. Sidlinger, 15 Maine,
227, ‘

In absolute gifts, the donor must part, not only with the
possession but the dominion of the property ; which was not
done here. The donees were to have no control of it until
after the death of the donor. 2 Esp. R. 643 ; Noble v. Smith,
2 Johns. 52.

S. Fessenden, for defendant.

The intestate was a gentleman of wealth.

There are no creditors to complain of any disposition, which
he might make of his property. 'The right of its disposal was
entirely with him. He made the gift ; every thing necessary
to the perfection of it, was done. The notes were delivered,
and the intention of the donor was clearly and unequivocally
expressed, and the notes were indorsed, and placed in the
hands of the donee by the intestate, and accepted by the donee.
The gift was absolute, and was perfected. 'The persons
designated were to do with the property, as they pleased.
This suit pre-supposes the notes to be in the defendant’s hands.
They were there rightfully, by delivery of the owner, who
had no pewer to revoke the gift. Grover v. Grover, 24
Pick. 261.

The title had passed, and there was a donation “inter
vives.”

But if not so, there was a good donatio causa mortis. It
was made in deep sickness, in view of the near approach of
death, and had all the elements of an effectual gift.
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Gifts to charitable uses are highly favored in law, and will
be most liberally construed, in order to accomplish and carry
into effect the intent and purpose of the donor. Trusts, which
cannot be supported in ordinary cases, for various reasons, will
be established and carried into effect, where the trust is raised
in support of a gift, to a charitable use. If no executor or
trustee is named, in ordinary cases the gift would fail, but in
cases of charity, the want will be supplied by appointment by
a court of equity. Saunderson v. White, 18 Pick. 328.

But the distinction most material to the present case is this,
that where the purposes of the gift are vague and uncertain,
the gift will be either declared void for uncertainty, or, if the
gift and the trustee be sufficiently explicit, but the object of
the trust vague and uncertain, it will be declared, in ordi-
nary cases, a resulting trust for the heirs-at-law or distributees.

But, in case of a gift to charitable uses, this will never be
done. In all such cases, the legacy will be sustained. Mqlls
v. Farmer, 1 Merivale, 54 ; Parish v. Stone, 14 Pick. 198 ;
Borneman v. Sidlinger, 15 Maine, 429.

The case of Weston v. Hight, 17 Maine, 287, was unlike
this, and does not conflict with the position we maintain.

There is no uncertainty in the donation. It is sufficient that
he make the designation of charitable purposes. And he
might well confide in the discretion of the donees.

It was not designed to establish a permanent fund, the inter-
est of which should be appropriated for charitable purposes.
It is a gift to be used by the donees at their discretion, as well
principal, as interest. No perpetuity was contemplated. The
whole gift was to be expended by the donees.

The gift is donatio causa mortis to the individuals named,
and there is no designation, other than such a charitable ap-
propriation of the fund as their own discretion should dictate.
Would it not be a good donatio causa mortis, to give a sum
of money to a man to spend at his discretion in the cause of
good morals? Or for the purposes of charity ?

But, were the object of the donation uncertain to some ex-
tent, and were it designed as a permanent fund, there would
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be found enough in the case to authorize the court to compel
the donees to make such a disposition of the fund as would
meet the intentions of the donee.

. Evans, in reply.

The trustees were to have no control of the fund until
after the intestate’s death. It therefore was not a donation
inter vivos. Neither was it valid as a donation causae mortis.
It was mere purpose, long formed, to dispose of property
without a will.

The gift is void for uncertainty. It does not pretend to be
for the benefit of the persons named.

Gifts to charitable uses are only sustainable by virtue of
Stat. 34, Eliz. c¢. 4. Parol gifts are not within it. But if

~this disposal of the property were by will, it could not be

sustained. Here are no cestuis que trust, and courts can ap-
point none.

It is said charities are to be favored. 'This is an English
rule, arising out of the prerogative of the King, as parens
patrie. 3 Black. Com. Book 3, c. 27, § 3.

Still gifts to charities are looked upon with suspicion. 2
Kent, 444, says they are of dangerous nature. Wheeler v.
Smith & al. 8 Howard.

SuerLey, C. J. — The testimony shows, that the notes
claimed in this suit, were formerly the property of the intes-
tate, and that they must still be regarded as belonging to his
estate, unless he made a legal disposition of them during his
life.

To constitute a donation ¢nfer vivos, there must be a gift
absolute and irrevocable, without any reference to its taking
effect at some future time. 'The donor must deliver the pro-
perty, and part with all present and future dominion over it.
Girover v. Grover, 24 Pick. 261.

The testimony clearly shows, that the intestate did not in-
tend to make a gift of the notes to take effect immediately,
without reference to his decease.

To constitute a donatio mortis causa, the gift must be
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made in contemplation of the near approach of death to take
effect absolutely only upon the death of the donor. Ward
v. Turner, 2 Ves. Sen. 431; Tate v. Hilbert, 2 Ves. Jr.
111; Borneman v. Sidlinger, 15 Maine, 429; Parish v.
Stone, 14 Pick. 198 ; Raymond v. Sellick, 10 Conn. 480.

There must be a delivery of the property; but a delivery
to the donee, or to some other person for his use, will be suffi-
cient. Drury v. Smith, 1 P. Wms. 104; Wells v. Tucker,
3 Binn. 366 ; Contant v. Schuyler, 1 Paige, 316; Borne-
man v. Sidlinger, 15 Maine, 429.

The donor must part with all dominion over the property,
so that no further act is required of him, or of his personal
representative, to vest the title perfectly in the donee, if it be
npt reclaimed by the donor during his life. Hawkins v.
Blewitt, 2 Esp. 663; Bunn v. Markham, 7 Taun. 224;
Reddel v. Dobree, 10 Simons, 244. An essential difference
between a legacy and a donatio mortis causa, consists in the
independence of the title of the donee of any act or consent
of the legal representative. .1 Roberts on Wills, 7, note 5.
Such donations ¢ are properly gifts of personal property by a
party, who is in peril of death, upon condition, that they
shall presently belong to the donee in case the donor shall die,
but not otherwise. 1 Story’s Eq. $ 606.

To establish a valid donatio mortis causa, the testimony in
this case must prove, that the intestate parted with all domin-
ion over the notes, by a gift of them to the persons named as
donees, to belong to them presently as their own property, in
case he should die without making any change.

William Stickney, one of the donees, called by the plaintiff,
testifies, that the intestate, on June 3, 1847, requested him to
make a schedule of notes, “ which he wanted to give, or had
given, for benevolent purposes ; whether he said he had placed
them or given them into the hands of Lincoln, (defendant,)
cannot say, to be distributed by certain persons named, as they
thought best, after his decease.”

The witness produced the schedule then made by him, and
stated, if instead of the words, “wish to have deposited,” used
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in the schedule, the paper had stated, “my notes and Page’s
« notes were in the hands of Lincoln, the ideas, he communi-
cated to me, would have been as accurately expressed in the
paper, as I can recollect them.” By making the change of
language proposed by the witness, as nearly as may be, the
language of the paper preceding the list of notes, would read
as follows:— «“The following is a list of notes which I,
Ebenezer Dole, so far as it respects the notes of William
Stickney and Simon Page, have placed in the hands of R. G.
Lincoln, the proceeds of which to be distributed according to
the discretion of Rev. David Thurston, Austin Willey, R. G.
Lincoln and William Stickney to objects of benevolence,
which in the judgment of all or a majority of the above
hamed persons, think it will accomplish the most good.”

It will be-perceived, that the word placed, and not the word
given, has been substituted for the word deposited, used in the
schedule. The reason for this is, that the witness states, that
he cannot say, whether the intestate said, he had “ placed them
or given them into the hands of Lincoln.” 'The burden of
proof to establish a gift is upon the defendant, and when the
witness is uncertain, which word was used, there is no
proof, that the word given was used, and no authority is there-
fore found for its use, to correct the written paper. And when
the witness states how it should be corrected, he says, it should
state, instead of their being deposited, that they “were” in
the hands of Lincoln. The paper, therefore, with the change
of language made, will state the whole legal effect of the tes-
timony of the witness, and the intentions of the intestate at
that time, will be better and more satisfactorily ascertained,
than by the witness’s recollection of his words spoken.

Austin  Willey, called by defendant, testifies in substance,
that two or three weeks before his death he was in the
chamber of the intestate, who asked the defendant to hand
him a file of papers from his desk, that after it was hand-
ed to him, he took out a note bearing date on April 15,
1846, for $500, signed by William Stickney, and payable to
the intestate, and indorsed his name upon the back of it and
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delivered it to the defendant, to be added ¢ to those that had
previously been given.” That the intestate at that time said,
“ he had given certain notes to Mr. Lincoln,-as one of several
trustees named, to be appropriated to purposes of benevolence
or charity according to their own judgment of his wishes
“and feelings, as he would do, were he living.” He also
states; “at an interview a short time before, he told me he
had placed notes in Mr. Lincoln’s hands for the purposes be-
fore stated.”

The intestate died on June 9, 1847, this transaction must
therefore have taken place before the schedule was made by
Stickney.

Simon Page, called by defendant testifies, that he had a
conversation with the intestate a few days before his death,
when he said “he wished to leave a certain amount of pro-
perty for charitable purposes, and wished me to consent to be
one of the trustees.”

It was agreed, that a certificate signed by the Rev. David
Thurston, respecting his consenting to act as one of the trus-
tees should be received as evidence. He states in that certifi-
cate, that he had a conversation with the intestate on July 27,
1846, when he stated, that “he had made suitable provision
for his family, and had set apart a portion of his estate, for the
promotion of the same objects which he had been accustomed
to promote : viz. the cause of truth and righteousness.” ¢ As
I understood his views, he requested me with a few others,
whom he named, to receive in trust such property, as he might
leave for this purpose, and that we should appropriate the avails
of it to the furtherance of such objects, as we mlght judge he
would approve, if living.”

If this testimony were all to be considered as legal, when
considered together, the effect is rather to prove, that he de-
signed to entrust the property to them, to be used after his
decease, for the purposes selected by them, than to be held
by them as their own property, as a iree gift from him. Sev-
eral considerations strongly operate to convince the mind, that
his intention was not to make a donstion to them as men, but
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to place so much of his property in their hands, as trustees, to
be distributed. They are uniformly spoken of, or referred to
by him, as trustees. According to the statement of Mr.
Thurston, many months before his decease he expressed an
intention ¢ to leave a certain amount of his property for chari-
table purposes.” There is no proof from any person, that he
at any time actually made a donation, of the notes to the per-
sons named. At most it can only be inferred that he had done
so, from his declarations of what he had done. The word,
give or given, as ordinarily used in conversation, does not nec-
essarily convey the idea of a voluntary transfer of the title of
the thing spoken of as given. That is only the primary sig-
nification stated by lexicographers, among more than twenty
others ; while the second is, that of transferring or delivering
a thing from one person to another. The sense, in which the
word is used, must often be ascertained by the connection in
which it is used.

The declaration of the intestate to Mr. Willey, that he had
given the notes to Mr. Lincoln, as one of several trustees
named, does not, when considered alone, fairly convey the idea,
that he had made a gift of them to him and others as their
own property. Buf it must be considered in connexion with
the language used before, to the same witness, that he had
placed notes in Lincoln’s hands for those purposes; and with
his language used to Mr. Thurston, at an earlier, and to Mr.
Page, at a later time; and also in connection with his latest
and most authentic declaration reduced to writing, as it would
be corrected by the witness, and which clearly indicates a
disposition of his own property after his decease, by the
agency of trustees. There are other considerations leading to
the same conclusion, that he did not intend to make a dona-
tion to those persons to be held by them as their own pro-
perty, and that he had not done it. It appears, that he had
not fully completed his purpose. Mr. Stickney testifies, that
all the notes contained in the schedule, and designed to con-
stitute the fund, had not been placed in the hands of the de-
fendant, that the paper was not signed by him, ¢ because he
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wanted to make the sum exactly $5000, and he became
more sick soon after and never completed it.” 'The written
paper provides, that the proceeds should be distributed accord-
ing to the judgment “of all or a majority of the above named
persons,” and the minority might thereby be deprived of all
right to any portion of the property, for any purpose. After
he had spoken to Mr. Willey of having given the notes to
Lincoln, he assumed to exercise a control over the disposition
of their proceeds, by the paper made by Mr. Stickney.
It is quite certain, that he did not intend, that the persons
named as trustees should take any beneficial interest in
the property. They were to be the almoners merely of his
bounty.

It is said in argument, that “gifts to charitable uses are
highly favored in law, and will be most liberally construed, in
order to accomplish and carry into effect the intent and purpose
of the donor.”

This doctrine may apply to gifts, properly of that character,
but not to donations made, not in conformity to the statutes of
wills and of frauds, but suited to contravene them. Such
donations are not favored by the law, but are admitted with
the greatest caution. Ward v. Turner, 2 Ves. Sen. 431;
Wells v. Tucker, 3 Binn. 366 ; Contant v. Schuyler, 1
Paige, 316 ; Raymond v. Sellick, 10 Conn. 480.

It is also said, that if ““the object of the trust be vague and
uncertain, it will be declared in ordinary cases, a resulting
trust for the heirs-at-law, or distributees; but in case of a gift
to charitable uses, this will never be done. In all such cases
the legacy will be sustained.”

The statute of charitable uses, 43 Eliz. chap. 4, enumerates
the devises and bequests, for which it provides ; and it is well
settled, that such as are not comprehended in that enumeration,
are not aided by that statute. Morice v. The Bishop of
Durham, 9 Ves. 399, and 10 Ves. 522; Saunderson v.
White, 18 Pick. 328.

In the former case, the testatrix bequeathed all her personal

Vor. xxx1. 55
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estate to the Bishop, upon trust, to pay her debts and legacies,
and to dispose of the ultimate residue to such objects of benev-
olence and liberality, as the Bishop in his own discretion shall
most approve of. 'The case was like the present, in leaving
the objects of the charity to the unlimited discretion of the
donee. It was decided, that the objects of the trust not being
within the statute of Ilizabeth, the trust failed. Upon a
hearing of the appeal before Lord Eldon, he came to the con-
clusion, that * it was the intention to create a trust; and the
object being too indefinite, failed. 'The consequence of law
is, that the Bishop takes the property upon trust to dispose of
it, as the law will dispose of it ; not for his own benefit or any
purpose this court can effectuate.” He had before stated, « if
the testator meant to create a trust, and not to make an abso-
lute gift ; but the trust is ineffectually created, is not expressed
at all, or fails, the next of kin take. On the other hand, if
the party is to take himself, it must be on the ground accord-
ing to the authorities, that the testator did not mean to create
a trust, but intended a gift to that person for his own use and
benefit ; for if he was intended to have it entirely in his own
power and discretion, whether to make the application or not,
it is absolutely given.”

In this case, therefore, if it could be considered, that the in-
testate did intend to part with the dominion of the property
absolutely and to create a trust, it could not be supported, even
if there had been a declaration of it made in writing. The
objects of it would have been too vague and uncertain, and it
could have derived no aid from the statute of Elizabeth. If
the persons named as trustees could take the property as an
absolute gift, they would be directly interested in the event of
this suit, and their testimony introduced by the defendant,
must be excluded. This would leave the case to rest upon
the testimony of William Stickney alone, and that clearly
fails to establish any title to the notes, in the defendant, and
those for whom he claims to hold them.

In whatever aspect the case may be viewed, either as pre-
senting a gift dnder vivos, or a donatio mortis causa, or as an
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attempt to make a testamentary disposition, without the re-
quisite forms of law, the defence fails.

Defendant defaulted.

Samuer, DoNvnap versus Bexsamin Gripoex, Jr. § two others.
Samver Duxvar versus Benxyamin Guiopew, Jr. & three others.
‘Where a verdict and judgment have been recovered against a party to a suit,
he cannot, (while such judgment is unreversad,) maintain an action against
the other party jointly with others, upon an allegation that said verdict was

unjust and false, and was procured by thera, through fraud and perjury,
under a conspiracy to affect that purpose.

In such an action, the plaintiff is estopped by the judgment, from proving
the charges alleged in his declaration.

An action will not lie against one, who was a witness in another suit, for
giving false testimony.

Acrions oF THE casg, each charging, that Dunlap was the
just and lawful owner of a lot of land; that said Glidden,
however, had sued out a writ of entry for the land against
Dunlap, and in that action had obtained a verdict and judg-
ment for the same; that said verdict was obtained by the
fraud of Glidden and by false testimony of two of the defend-
ants and of other witnesses, under a conspiracy among all the
defendants, by fraud and perjury, to deprive and cheat the
plaintiff of his said land.

The defendants protesting, that the fraud and conspiracy
are falsely charged, pleaded that the plaintiff is estopped, by
the said judgment, from proving his allegations.

The plaintiff’ replies, that he ought not to be estopped, &c.
because neither the parties nor the cause of action in the for-
mer suit were the same as in this action, and re-asserts, that
said judgment was obtained by fraud, perjury and conspiracy
as in the writ alleged. To that replication the defendants
demur generally, and there is a joinder in the demurrer.

F. Allen, in support of the demuirer.
Lancaster and Baker, contra.
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I. In one of the suits there are two defendants, and in
the other suit three defendants, who were not parties to the
suit, in which the judgment was fraudulently obtained, nor
are they alleged to be privies in law, in estate or in blood.
They are, therefore, not bound by the judgment, and can
take no advantage of, &c. A record to be binding, must be
mutually so. 1 Greenl. Ev. § 524 ; 1 Starkie’s Ev. part 2d,
§ 62; Burgess v. Lane & al. 3 Maine, 165; Maybee v.
Avery, 18 Johns. 352 ; Sprague v. Oakes, 19 Pick. 458.

II. The cause of action is not the same. 'The former suit
raised a mere question of title. This charges a conspiracy to
cheat, made effectual by false testimony of defendants. 'The
actions did not accrue at the same time, one in Deec. 1846, the
other in Oct. 1848. Same evidence will not support both.
Salem India Rubber Co. v. Adams, 23 Pick. 256; Gates
v. Goreham, 5 Verm. 317.

HI. The pleadings admit, that the former judgment was
obtained by the fraud and false testimony of defendants.
Such a judgment is not only not an estoppel, but is not even
admissible in evidence. Authorities cited above. Defendants
onght not to take advantage of their own wrong, and unless
this action can be maintained, the plaintiff has no remedy for
the grevious oppression which he has sustained, and that great
principle of constitutional law is violated. 3 Pick. 33.

IV. It is said the replication is defective. 'This is denied,
but if it be so, the first fault was in the plea. For it does
not answer the whole case ; it does not allege, that the parties
in the former suit, and in the present suits are the same or are
privies ; or that the judgment is yet in force.

WeLLs, J.—The cause of action in these suits is the same,
but the same defendants are not all joined in each of them.
"The declarations allege in substance, that Benjamin Glidden,
jr. commenced an action against the plaintiff to recover several
parcels of real estate, that a verdict was rendered in that ac-
tion in favor of Glidden, and judgment was entered on the
verdict, that all of the defendants fraudulently conspired to-
gether to defeat the plaintiff ’s title, and to aid Glidden in his
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suit, and that by the false testimony of two of the defendants
and others, the verdict was obtained against the plaintiff.

These actions are brought to recover damages arising from
the judgment obtained by Glidden against the plaintiff, and if
they should be sustained, the record would present the anoma-
Iy of a judgment remaining in full force, and of another, in
which damages were rendered on account of the existence of
the former one. But the judgment against the plaintiff, so
long as it remains in force, must be considered as true and just.
He cannot be permitted to aver the falsity of that judgment,
as the ground for the recovery of damages. It constitutes in
itself a clear and unequivocal denial of his allegations. He
says, that by the fraud and ‘conspiracy of the defendants, he
has lost the land, but the judgment imports that it was proper-
ly rendered in the ordinary course of judicial proceedings.

It is contended, that the defendants were not all parties to
the judgment, and cannot avail themselves of it in this suit,
and that the plaintiff is not estopped in relation to them, some
of whom are neither parties or privies, to deny the validity of
the judgment. 'That principle would be correct in reference to
those, who were not parties or privies, in a coutroversy with
them in relation to the land, for the estoppel must be mutual.
But it does not apply to these cases. 'They are not brought
for the land, but to recover damages for the loss of it, and the
judgment shows that the plaintiff was not entitled to it. He
grounds these actions upon the exhibition of a judgment
against himself, and claims to maintain them because it was
unjustly obtained. Glidden, who was a party to the suit,
might avail himself of any estoppel arising from it, in a case
where it should become expedient for him to do so, and could
not be deprived of the benefit of it by being united with oth-
ers. The plaintiff himself presents the judgment as the cause
of his injury, and the basis of his claim against all of the de-
fendants. He does not seek to pass by it, as res inter alios
acta, but in substance admits it to be binding upon him, though
he contends it was unjustly obtained, and alleges that his
damages have been caused by it.
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The suits are analogous to an action of conspiracy, and to
an action on the case, in the nature of a conspiracy, at the
common law. And in such actions, it must appear, that the
plaintift’ has been acquitted or discharged from the prosecution
commenced against him. 3 Black. Com. 126 ; Case of Con-
spiracy, 12 Co. 23; Saville v. Roberts, 1 Ld. Raym. 374 ;
Pollard v. Fvans, 2 Show. 50; Fisher v. Bristow, Doug.
215. But these actions have been superseded by the modern
action for malicious prosecution. 1 Chit. on Plead. 136. In
which action the plaintiff must show a want of probable cause
as one of its essential elements.

It has been held that a conviction before a justice of the
peace, having jurisdiction, is conclusive evidence of probable
cause, although upon an appeal, there was an acquittal.
Whitney v. Peckham, 15 Mass. 243. DBut exceptions have
been made to this rule, where the conviction before the magis-
trate, was obtained by the fraudulent conduet of the prosecu-
tor, and the accused was subsequently acquitted upon an
appeal. Bent v. Place, 4 Wend. 591 ; Payson v. Caswell &
al. 22 Maine, 226.

In Payson v. Caswell & al. the defendants were charged
with a malicious prosecution, and also for a conspiracy to in-
jure the plaintiff, by a prosecution known to them to be
groundless. It is said by Wharrman, C. J., that the want of
probable cause is essential under either aspect of the case, and
however malicious the defendants may have been, if they had
probable cause for the prosecution, the policy of the law would
shield them from harm, in a suit of this kind, whatever form
it might have assumed.

The most satisfactory view, which can be taken of these
cases, is to class them with actions for malicious prosecution,
the principles of which apply to actions to recover damages,
for the prosecution of civil suits, that are false and malicious.
But a civil suit in such cases, is not considered false, unless it
has been defeated, or appears to have been brought for a larger
sum than was known to be due, for the purpose of oppressing
the defendant by attaching his property, or arresting him when
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he would not be liable to an arrest for the sum actually due.
Hargrave & Butler’s note, 297, to § 237 of Lit. ; Mathews
v. Dickinson, 7 Taunt. 399; Bul. N. P. 13; Savage v. Brew-
er, 16 Pick. 453. And the judgment in favor of Glidden,
which was rendered upon a verdict of a jury, by the highest
tribunal in the State, must be considered as conclusive evi-
dence of probable cause. ‘

The plaintiff cannot recover upon the ground alleged of
false testimony given by some of the defendants. For an
action will not lie against a witness for giving false testimony
in another case. Damport v. Sympson, Cro. Eliz. 520 ;
Eyres v. Sedgwicke, Cro. Jac. 601.

If the judgment was obtained, as is contended, by fraud
and perjury, the plaintiff has ample remedy by law. The
court, which rendered the judgment, upon proof of these alle-
gations, would be bound to grant a new trial, so that upon a
further investigation, justice might be done. The witnesses, if
guilty, might be indicted for perjury, and so might all those
be indicted, who had unlawfully conspired together to de-
prive the plaintiff of his rights, and their conviction would
afford the most comvincing evidence, that a review of the
action should take place.

It is contended on the part of the plaintiff, that the pleas
of the defendants are bad. But it does not become necessary
to decide that question, for the declarations being bad, judg-
ment must be rendered against the plaintiff as the party, who
committed the first error in pleading.

The declarations in both actions are adjudged bad. -

CowaN versus WHEELER.

It is not allowable for an officer, by his testimony as a witness, to contradict
his return that, upon a levy of land, he had delivered seizin to the judg-
ment creditor.

The receiving of seizin in such a case, if ratified by the judgment creditor, is
effectual, although the person receiving it had no previous authorization.
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In alevy of land by the number of its lot and by reference to the deed from
the debtor’s grantor, thereis a sufficient description by metes and bounds,
within the import of the statute.

Wrir or ExTRY. 'The land formerly helonged to Isaac
Cowan.

Lancaster, for the demandant, contends, that the land vested
in the demandant by force of a devise in Isaac Cowan’s will,
and also under a conveyance from Isaac Cowan to Alfred
Cowan, made after the date of the will, and a release from
Alfred Cowan to the demandant.

D. Williams, for the tenant, contends, that the land be-
came the property of the tenant by the levy of an execution
in favor of the Augusta bank against said Isaac Cowan, upon
an attachment made prior to his said deed to Alfred Cowan,
and by a conveyance from the bank to the tenant and one
Shaw, and by Shaw’s release of his part to the tenant.

To repel the tenant’s claim, the plaintiff insists, that the
levy, was invalid upon the following grounds, besides some
others which failed for want of proof, viz: —

1. The land was not set off by metes and bounds. 9 Mass.
92.

2. The person to whom the seizin was delivered by the
officer had no authority to receive it.

3. 'The bank attached not only the land, but also personal
property more than sufficient to pay the judgment, and were
bound to levy the execution upon the personal property, be-
fore the land could be taken.

The facts proved will appear in the opinion of the Court.

Howarp, J.— This case is submitted to us for decision,
upon a report of the evidence, with power to draw such in-
ferences as a jury would be authorized to draw from the facts
stated in the report.

Both parties assert title to the demanded premises through
Isaac Cowan, senior. 'The demandant claims by will, dated
July 5, 1823, and approved and allowed, May 12, 1829. The
testator died in July, 1828. In December, 1825, the testator
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conveyed the premises, called the bog lot, to his son, Alfred
Cowan ; but this deed was not recorded, and there is evidence
tending to show that it has been lost. In December, 1845,
Alfred conveyed to the demandant, and the latter claims under
the testator by deed, as well as by will.

The tenant, in support of his claim of title, proves that
the Augusta Bank held a note against Isaac Cowan, senior, as
principal, and James Shaw and himself, as sureties, for $200,
upon which the bank instituted a suit, and attached the prem-
ises, in October, 1825, together with personal property of the
principal ; that judgment was obtained, December, 1826, for
$232,95 ; and that a levy was made, January 13, 1827, on the
premises, appraised at $174; and that the bank conveyed
them to the tenant and Shaw, by deed of quitclaim, dated Jan-
uary 10, 1828, but not acknowledged, or delivered, till No-
vember 30, 1831. It was admitted that the tenant had
acquired Shaw’s interest in the premises, prior to the com-
mencement of this action.

It appeared that the personal property attached, was receipted
for ; that it was worth more than enough to pay the execu-
tion ; that it was demanded of the receiptor, by direction of
Judge Bridge, the president of the bank, within thirty days
from the recovery of judgment; and that the receiptor was
responsible.

On the morning of the day when the levy was made, and
before it was effected, a note was taken, by direction of the
president, payable to the bank, or order, in 60 days, for $200,
signed by Wheeler and Shaw as princiyals, and Baxter Crowell
as surety.

This note was paid at maturity by the principals; and the
balance of the execution was paid by them, within a year from
the levy, in pursuance of an agreement with the bank.

The objections to the sufficiency of the levy will be no-
ticed in the order in which they are presented in the written
argument for the demandant.

1. 1t is alleged that the levy was insufficient, because the
premises, upon which the execution was extended, were not

VoL. xxxI 56
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set out by the appraisers, or in the officer’s retnrn, by metes
and bounds, as required by the statute of 1821, chap. 60, sect.
27 ; and because the levy does not embrace any land except-
ing in the town of Sidney.

The appraisers describe the land shown to them, and ap-
praised, as “ lot numbered two hundred and ten, in the town
of Sidney, on Jones and Prescoit’s plan, containing two hun-
dred acres, more or less, being the property of Isaac Cowan,
one of the debtors, and the same he purchased of Robert
G. Shaw, December 28, 1822.”" 'The oflicer returned that he
had caused the execution to be levied upon the real estate de-
scribed in the appraisers’ return. 'This constitutes a deserip-
tion by metes and bounds within the requirement of the stat-
ute of 1821, chap. 60, sect. 27; Boylston v. Carver, 11
Mass. 517 ; Buck v. Hardy, 6 Maine, 162 ; Rollins v. Mooers,
25 Maine, 195.

The demandant claims the “north half of lot numbered
210, in the fifth range in Sidney and Belgrade, commonly
called the bog lot.” It is not pretended that the lot described
in the levy, is not the same as that claimed, in part, by the
demandant, but it is contended that the extent covered only
such portion of the lot as was situated within the limits of
the town of Sidney. 'The whole lot, however, appears to have
been appraised and taken, and there is no evidence in the case
to prove that it was not all located in Siduey, as stated in
the return upon the execution. ‘This objection cannot prevail.

2. The bank adopted the act of Cummings in receiving
seizin and possession from the officer, and that is an answer to
the objection that he had no authority to receive seizin.

3. The objection “ that seizin was not delivered, and the
levy not completed, in a reasonable time,” is not supported by
proof. But it appears that the levy was made and seizin de-
livered within thirty days from the date of the judgment ;
and that the levy was recorded within three months from
the time it was made. It was not competent for the officer
to contradict his return, in the manner proposed. This ob-
jection, therefore, fails.
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4. The demandant contends, also, that the bank could not
legally take the real estate of their principal debtor, when
they had sufficient of his personal preperty attached to pay
the execution and costs. 'The statute of 1821, ¢. 60, § 27,
under which the levy was made, does not require the creditor
to take personal estate of his debtor, in preference to his real
estate, where either can be had. If ¢“the creditor can find
no personal estate to his acceptance, wherewith to satisfy his
execution, and shall think proper to levy his execution upon
his debtor’s real estate,” he may effect a levy thereon. The
personal estate may be of a description not suited to be taken
on execution; the ownership may be in dispute, and the
property so situated that its seizure may involve the creditor
in a legal controversy, and it may not be ‘to his acceptance.”
Practically, with us, personal estate would, generally, be pre-
ferred ; but the law gives the creditor the right to take the
real estate of his debtor, when the latter fails to satisfy the
judgment, or to expose personal estate for that purpose, accept-
able to the former. Herring v. Polley, 8 Mass. 120.

5. It is objected that the note given by Wheeler and Shaw,
as principals, with Crowell as surety, was payment of the
execution, pro fanto, at least, and that the levy subsequently,
for much more than was due upon it, would be void.

Though the legal presumption is, that the taking a negotia-
ble promissory note of the debtor, for a simple contract debt,
will extinguish it, yet such presumption does not arise, where
the debt is founded on judgment, or where the facts repel the
presumption. And payment by any of the joint debtors,
though sureties only, on the original demand, after levy, and
within the year, would, unexplained, te presumed in law to
have been made for redemption, rather than for a purchase
of the premises. But the explanations of this payment, by the
tenant, are satisfactory. His title stands upon that of the
bank. Shaw testifies, that he and Wheeler were sureties for
Cowan, senior, that they had no security for their liability on
the execution, and that they “made a bargain with Judge
Bridge to pay the debt to the bank, and to take the land levied
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upon, Mr. Bridge remarking, that the bank did not want the
land, but their pay, and that, in pursuance of this bargain,
the bank did give us a deed of the bog lot.”” It appears that
the note in question was not given or received in payment,
but as collateral security for the debt, and that it was paid
in connexion with the balance of the execution, and interest,
and costs, to fulfil the bargain with the bank, and purchase in
their levy. The transaction appears to have been consistent
with the rights of all parties, and is sustainable in equity, and
at law. Nickerson v. Whittier, 20 Maine, 223. 'The levy
was therefore effective and available to the bank and its
grantees.

The testimony of Louis O. Cowan tends to show, from
the admissions of the tenant, that means or funds were
furnished by or for the principal debtor, and that they were
received by the sureties, one or both, for the purpose, and
accordingly applied and paid to the bank, within the
year, ‘“to redeem and liberate the land;” but it does not
show that the supposed means or funds were suflicient for that
purpose, or that the demandant accomplished the redemption.

The tenant, having the title acquired by the levy of the
bank, is entitled to judgment.

|

InHABITANTS OF WINSLOW, pefitioners for certiorari, versus
County COMMISSIONERS.

An appeal from the doings of County Commissioners, on a petition for the
establishment of a highway, opens to the consideration of the committee,
appointed by the District Court upon the appeal, the whole question which
was before the County Commissioners.

If said Commissioners had established a portion of the road prayed for, and
refused to establish the other portion, it is competent for the committee to
establish the whole road.

‘Where the Commissioners have established one portion of the road prayed
for, and, in their return, made no mention of the remaining portion, their
silence in that respect, is to be considered a refusal by them, to establish such
remaining part.

Peririon for a writ of certiorart.
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An application had been made to the County Commis-
sioners for the establishment of a highway between certain ter-
mini, and they had adjudged it to be of common convenience
and necessity that the easterly portion of the route should
be established, up to an existing road, which run nearly in the
direction of the road prayed for to its western terminus. As
to the residue, (the western portion of the route prayed for,)
nothing was said in their return. 'The original petitioners
for the road appealed to the District Court, and by that court a
committee was appointed to view the route prayed for, and to
report, whether, in their opinion, the decision of the County
Commissioners ought, in-whole or in part, to be affirmed or
reversed.

The committee reported it to be their unanimous opinion,
that it was of common convenience and necessity, that the
eastern portion of the route, as located by the County Com-
missioners, should be established as a public highway ; and they
further reported it to be the opinion of a majority of the com-
mittee, (one of the- three dissenting,) that a highway upon
the western portion of the route should also be established.
The report of the committee was accepted.

The petitioners, within whose town the said western por-
tion of the route is situated, allege, that there is error in the
proceedings ; because, the committee had no authority to de-
termine and report that the western portion of the route
ought to be located. Wherefore a writ of certiorari is prayed
for, to bring before this court the whole record and proceed-
ings of the District Court, that the same may be quashed.

Paine, for the petitioners.

The question is, whether the committee had authority to
adjudicate upon that part of the road, concerning which the
Commissioners had made no decision whatever.

We submit that there could be no appeal where there had
been no adjudication. Upon the westerly part of the road
there had been no adjudication. As to that part, the supposed
appeal could have no effect. If the Commissioners refuse to
adjudicate, the remedy is not by appeal, but by mandamus.
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The warrant to the committee required them to report
whether the decision of the Commissioners should be affirmed
or reversed. Suppose them to have reported that as to the
eastern portion of the road, the decision should be affirmed,
and that it should be reversed as to the residue. What judg-
ment could the District Court render? There would be no
decision to be reversed. Upon such a report, what could the
County Commissioners do? Should they proceed to lo-
cate a new road, or follow the old one to the western ter-
minus?

Morrill, contra.

SuerLeY, C. J.— The question presented is, whether an
appeal, taken by virtue of the act approved on August 2, 1847,
from the Court of County Commissioners to the District Court,
opens the whole proceedings upon the petition for revision, or
only such part of them as was embodied in a formal judg-
ment of the County Commissioners.

The first and second sections authorize any person * ag-
grieved by any decision” to appeal ¢ from the decision” of
the Commissioners. 'The third section speaks of an “ appeal
from the judgment” and of a report, whether ¢the judg-
ment” shall be affirmed or reversed. 'The fifth section also
speaks of ¢ the judgment” being affirmed in whole or in part.

This phraseology might indicate, that it was the intention
to limit the proceedings on appeal to a revision of the matter
formally adjudicated upon by the County Commissioners.

It cannot be supposed, that the well known rule of law,
that an appeal from one tribunal to another, when facts are
thereby presented, vacates the judgment and opens the whole
case for revision, was overlooked or disregarded by the Legis-
lature. If a limited revision only was intended by the appeal,
it might be expected, that the language would indicate it very
clearly. It was doubtless expected, that the decision or judg-
ment of the Commissioners would embrace the whole matter
contained in the petition. There are provisions in the Act
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exhibiting the intention to have the whole matter revised on
the appeal. ‘

The third section provides, that the committee appointed
by the District Court, “shall proceed to view the route named
in the original petition.” 'That committee are to hear the
parties and their evidence evidently respecting the route view-
ed. When they are required to report, whether, in their
opinion, the judgment of the County Commissioners should
be in whole or in part affirmed, such judgment must be in-
tended, as would operate upon the whole route. In a certain
event, after a decision upon the appesl, the County Commis-
sioners are to proceed to lay out, alter or discontinue such
highway, in whole or in part, having reference to the way de-
scribed in the petition,

Taking into consideration the whole provisions of the Act,
it appears to have been the intention to open by the appeal
for revision, the whole proceedings under the petition.

The County Commissioners adjudged a part of the way
prayed for, to be of common convenience and necessity, and
laid it out, and were silent respecting the other part.

The provisions of statute, chap. 25, could not be complied
with by laying out and causing to be recorded, part of a way
prayed for, and by subsequently laying out another part of it,
under the same petition.

The omission to lay out a part prayed for, is therefore, a
practical denial of the prayer of the petition, to such extent.

It could not have been the intention of the Legislature to
make the right of appeal depend upon the language used or
omitted to be used, in making up in that respect a record
of their proceedings, when the result prayed for in the petition
was produced or refused. Writ denied.
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McKown versus WHITMORE.

In a suit upon contract, the plaintiff may be relieved from the statute of
limitations, by plea and proof that the defendant fraudulently concealed
from him, the knowledge of the cause of action. -

But that relief cannot extend to a plaintiff, who had direct and ample
means, in the exercise of ordinary prudence, to detect the fraud.

AssumpsiT on the money counts. 'The statute of limita-
tions was pleaded, to which the plaintiff replied that the de-
fendant fraudulently concealed the cause of action. The
case was submitted to the decision of the court, upon the
evidence as reported by Werws, J., before whom the trial was
had.

It appears by the report that the evidence tended to prove
the following facts, viz: —

On the 12th of November, 1842, the plaintifi drew his
check of $294, upon the Franklin Bank, and loaned it to the
defendant upon his promise to repay, by depositing the amount
in the bank to the credit of the plaintiff; the defendant used
the check and in a few days afterwards informed the plaintiff
that he had made the deposit in payment ; there was an open
deposit account between the plaintiff and the bank from the
date of that check till their settlement in June, 1849 ; upon
that settlement, the bank called on plaintiff to pay said check
of November 12, 1842 ; an interview was had between these
parties and the cashier of the bank ; the defendant insisted
that he had made the deposit ; this was denied by the cashier;
the bank beoks showed no such deposit, but did show, in
the account with the defendant, a deposit of $294, made
November 16, 1842, by him to his own credit; the books of
the bank were open to depositors, so far as related to their
own accounts ; the plaintiff, between 1842 and 1849, was
several times seen at the bank ; he had, at times, a pass-book
of his deposit account; there was a large number of checks
charged in the plaintiff’s account kept by the cashier; an
error of $2000 was once discovered in that account; the de-
fendant has signed notes as surety for the plaintiff to be dis-
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counted at the bank, one of them about two years ago ; there
were some other circumstances testified to, which might have
a tendency to show that the plaintiff had the means of dis-
covering the defendant’s failure to make the deposit, if such
failare had occurred.

FEvans, for the plaintiff.

The suit is not barred by the statute of limitations. It is
protected by the 18th section, which saves all cases, where
the cause of action is fraudulently concealed from the plain-
tiff. 'The assertion of payment, by the defendant, being un-
true, and known by him at the time, to be so, was such
fraudulent concealment as to prevent the operation of the
statute.

A statement of a fact as true, which the party knows not
to be true, whereby injury results to another, is now univer-
sally held to be a fraud, for which an action will lie. 7ryon
v. Whitmarsh, 1 Metc. 1, where all the cases are cited and
reviewed.

It does not lie in defendant’s mouth to make the objection,
that plaintiff was negligent, and wmight have ascertained by
inquiry, whether the money had been paid or not. The as-
sertion was made with a view to being believed, and of influ-
encing plaintiff’s conduct; and defendant cannot complain
that it had the designed effect.

Where one recommends another as worthy of credit, it
may always be ascertained by inquiry, whether he be so or
not ; and yet it is never held to be the duty of the party act-
ing upon such recommendation, to make these inquiries. In
matters of opinion it is otherwise ; but statements of facts, as
facts, may always be acted upon at the responsibility of the
party making them. It does not appear that plaintiff ever
examined the books of the bank, or settled his account there,
until June, 1849.

The suit was commenced August 28, 1849. Six years
from the time the money was received, expired November
12, 1848.

Assuming that any negligence can be imputable to plaintiff,

YoL. xxxI 57
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it could only be, that he did not discover the fraud, prior to
August 28, 1843, within nine months from the time the mon-
ey was received, as the suit was commenced within six years
from that date.

Emmons, for the defendant, argued : —

1. That, in view of all the facts, the presumption is, that
the defendant has paid the amount of the check.

2. That the facts do not prove the defendant to have been
guilty of fraud.

3. That there could have been no fraudulent concealment,
because the plaintiff had the means in his own power, all the
time, of discovery. 3 Mass. 201; 3 Greenl. 405 ; 9 Greenl.
131; Farnham v. Brooks, 9 Pick. 212.

“ Undoubtedly,” says Lord Kenyon, in Pasley v. Freeman,
“where the common prudence and caution of man are suffi-
cient to guard him, the law will not protect him, in his neg-
ligence.”

Howarp, J. — The statute of limitations furnishes a bar
to this action for the defendant, unless he has lost its protec-
tion by a fraudulent concealment of the cause of action, from
the knowledge of the plaintiff, until within six years prior
to the commencement of the suit. R. S.c. 146, § 1, 18.

It appears that the defendant received the plaintiff’s check
on the Franklin Bank, for $294, on November 12, 1842 and
that he received the money on the check from the bank, on
November 16, 1842, under an agreement to deposit the
amount of the check in the bank, to the credit of the plaintiff
“in a few days afterwards.” 'The defendant alleged that he
made the deposit as agreed, but the books of the bank did
not contain any evidence of it, nor was there any proof that
it had been done.

He might, however, have made the payment as he stated,
and the cashier of the bank might have neglected to enter it
upon the books. But if his statement was erroneous, and if
he did not in fact make the deposit, it might have been a
breach of a moral and legal duty, but would not consti-
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tute a fraudulent concealment of the fact from the knowledge
of the plaintiff. For the plaintiff knew, or had the most
ample and direct means of knowing, by the exercise of com-
mon prudence, and in law was held to know, whether the
money had been paid or withheld. The books of the bank,
and his account there, open at all times to his inspection, as
well as his own pass-book, would have enabled him to detect
the error, at once, if it existed, either in the statement, or
payment, or credit. If he neglected his rights and interest in
this respect, he must submit to the regular operations of the
statute, which protects alike the debtor and the creditor.

The alleged cause of action having accrued more than six
years before the date of the writ, and there being no proof
of fraud or concealment, the suit is barred by the statute of
limitations. Plaintiff nonsuit.

RosBinNs versus MERRITT.

If a plaintiff offer himself as a witness, and be sworn on the voir dire, and
then be rejected as a witness, and the defencant then propose to him any
inquiries pertaining to the cause, he is not thereby made a general witness
to other facts.

From the making of any such inquiry, no inference can be rightfully drawn,
that the defendant consents to the statement by the plaintiff, of any facts,
except the facts thus inquired of,

To such inquiries, the plaintiff is not bound to answer.

And though he should answer to some inquiries, he is not compellable to
answer to others.

Exceprions from the District Court.

Assumpsit on book account.

The plaintiff offered himself as a witness in support of his
book account, and was sworn to make true answers to such
questions as should be asked him by the court, or by its order.

After he had testified to some particulars, in support of his
aceount, he stated, that other persons were present at the prin-
cipal transaction, to which he had testified ; and thereupon
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the court ruled his book and testimony to be inadmissible, and
ordered the jury to disregard it.

He was then asked by the defendant, if the signature of a
certain paper, shown to him, was his; and he replied, that he
could not state with certainty. 'Thereupon his eounsel con-
tended, that the defendant had constituted the plaintiff a gen-
eral witness to all facts, pertaining to the- cause, and the
plaintiff was permitted by the court so to testify as a general
witness.

The defendant excepted.

May, for defendant.

1. The plaintift had been rejected as a witness. The ques-
tion then was put to him as a party. He might have refused
to answer. Defendant did not consent, that he should state
any other fact.  Gilmore v. Bowden, 3 Fauf. 412 ; Kennedy
v. Niles, 14 Maine, 54.

2. If a general witness, he should have been sworn to tell
the whole truth. This was not done. 14 Peters, 448; 16
Serg. & Rawl. 77 ; 3 Wash. 580.

Vose, for plaintiff.

1. The defendant, by his inquiry, made the plaintiff a wit-
ness. He could not object to his cross-examination by plain-
tiff’s counsel. Brown v. Burrus, 8 Miss. 26; Page v.
Ranlky, 6 Miss. 433.

2. Substantial justice has been done by the verdict, as it
stands.

WerLs, J. — The plaintiff, having been sworn to make
true answers to such questions as should be put to him by the
court, or the order thereof, and his account book of original
entries having been introduced in evidence, testified to charges
made by him in it. But the court decided, that the evidence
was inadmissible and directed the jury to disregard it. After
these proceedings were had, and while the plaintiff was upon
the stand, he answered inquiries put to him by the defend-
ant, in relation to the genuineness of his signature to a letter,
which was exhibited to him.
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The plaintiff ’s counsel then contended, that the defendant
had made the plaintiff a general witness in the cause, in the
same manner as if he were not a party to the suit, and the
court so ruled, and allowed the plaintiff to be examined gen-
erally upon the facts of the case.

It is a general rule, that a party cannot be a witness in his
own cause, and in a case where he cannot claim to be admis-
sible by the rules of law, but only by the consent of the adverse
party, such consent should be expressed in a clear and une-
quivocal manner. A party may be desirous to have the an-
swer of his adversary in relation to some fact involved in
the trial, when he would be totally unwilling to allow him
to testify at large upon the facts.

It is not contended, that there was any express agreement,

that the plaintiff should testify generally in the cause, but
that his right to do so is to be deduced from the course taken
by the defendant. But it cannot be inferred from any thing
which the defendant did, that he consented to any thing more,
than that the plaintiff might answer the questions in relation
to the signature. Beyond that, his consent cannot be further
extended, it was manifested by his acts, and by them it must
be limited and bounded. Because the defendant asked whether
the letter bore the signature of the plaintiff, it cannot be as-
sumed that the defendant thereby intended to make the plain-
tiff a witness as to all the facts arising in the cause, and
place him in a position, which he could not oceupy without a
clear and explicit agreement.
. Nor was the plaintiff under any legal obligations to answer
the questions put to him or any that might follow ; he could
stop when he pleased, the parties were bound by what was
done and no ulterior right arose from it; the condition was
mutual, the plaintiff could not claim the privilege of a general
witness, and the defendant could - not compel him to be such,
by any thing that had transpired.

In the case of witnesses, not parties to the suit, who are
incompetent through interest or otherwise, the objection to
them may be waived expressty, or by implication arising from
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a partial examination of them in relation to the facts in issue
when the objection is known by the party against whom they
are interested. But afterwards they are legally bound to
testify. Their obligation to do so, does not arise from con-
sent on their part. No such obligation was imposed upon the
plaintiff by the answers which he made, the law would
allow him to decline answering any further, because he had
not consented so to do.

The right claimed by the plaintiff could only arise by a
mutual agreement, which does not appear to have existed,
and which cannot be drawn by any just inference from what
took place at the trial.

The exceptions are sustained
and a new trial granted.

Rorrins, Administrator, versus Joux O. P. Stevexs & al.

The relation, resulting from the establishment of a commercial copartner-
ship, does not authorize one of the partners to bind the company as sure-
ties, upon the paper of other persons.

Assumestt upon a promissory note. 'The defendants were
defaulted by consent, subject to the opinion of the court, as
to their liability. 'The note was signed “ John O. P. Stevens,
principal : — W. & H. Stevens, sureties.”

William Stevens and Hiram Stevens were co-partners in
navigation and business of commerce, under the style of W.
& H. Stevens. Their company name was affixed to the
note, in the form above stated, by Hiram Stevens.

Whitmore, for the defendant, W. Stevens, cited, Story on
Partnership, 190 to 210, and notes; 3 Kent’s Com. 23,
and notes; Livington v. Roosevelt, 4 Johns. 251.

WeLLs, J. — It appeared by the evidence, that Hiram Stev-
ens signed the name of the firm, consisting of himself and
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William Stevens, to the note in suit, as sureties, for the other
maker.

One partner has no authority thus to use the name of the
firm, out of the scope of the co-partnership business, unless
the consent or subsequent ratification of the other is obtained.
The note, on its face, indicates that it was given for the debt
of the principal, and not for the debt of the firm. And the
burden of proving such consent or ratification rests on the
plaintiff.

The plaintiff ’s intestate could not claim to be an innocent
holder, without the knowledge of such want of authority,
for the form of the contract was information to him, that the
firm had no interest in it, they being partners in navigation
and the business of commerce. Bayley on Bills, 58; M. §
M. Bank v. Winship, 5 Pick. 11; 3 Kent’s Com. 47;
Gow on Partnership, 58; Foot v. Sabine, 19 Johns. 154.

According to the agreement of the parties, the default as to
William Stevens is,to be taken off, and the action to stand for
trial.

WinLiams versus KeNNeBECc MuruaL Insurance CoMpany.

If a perishable article, or any part of it, shipped by sea, arrives in specie,
at its port of destination, or can, by the exercise of reasonable care and dili-
gence, be carried there in that condition, although when there it may be
worthless, the insurers cannot be charged for a total loss.

If, by reason of the perils insured against, no part of it can be carried to
the port of destination, in specie, the loss is total.

In such a case, an abandonment was held not to be necessary, though a
portion of the article was in such condition as to be sold by the master for a
swm certain, at the port of disaster.

Where there is such a total loss of the cargo, the insured is entitled to
recover, as for a total loss of the freight.

AssumpsiT upon a policy of insurance, whereby $2500 was
insured upon the cargo and $300 upon the freight of a
schooner on a voyage from Gardiner to a port in the Chesa-
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peake. 'The plaintiff claimed for a total loss of a quantity of
potatoes, being that part of the cargo covered by the policy.

Notice of the loss was duly given to the defendants, and a
demand made as for a total loss. But there was no abandon-
ment. ‘

The history and character of the disaster were given by a
witness for the plaintiff. "The substance of his testimony is
presented in the opinion of the court.

Upon that testimony, and upon notarial copies of the pro-
test and survey, so far as admissible in evidence, the case was
submitted to the decision of the court.

Benjamin A. G. Fuller, for the plaintiff.

I. The evidence fully establishes the fact that the loss was
occasioned by the perils of the seas. ¢ Proxima causa non
remota spectatur.”’

II. This was a total loss, for which the insurers are liable,
because : —

1. No portion ever reached the port ef destination, nor
under the circumstances was it the master’s duty to forward
them. Narcasdier v. Cheshire Ins. Co., 8 Cranch; Dyson
v. Rowceroft, 3 B. & C. 474 ; Rouz v. Salvador, 3 Brigh.
R. 266.

2. It is well settled, that where the voyage is broken up by
the destruction of the vessel, and it would not be the master’s
duty to forward, there would be a total loss of a perishable
cargo, though existing in specie. Poole v. Insurance Co., 14
Conn. 47 ; Robinson v. Insurance Co., 3 Sum. 220; Mur-
ray v. Hatch, 6 Mass. 475; Parry v. Aberdeen, 9 B. & C.
A11; Treadwell v. Ins. Co., 6 Cowen, 270; 14 Johns. 138.

How much stronger, where the voyage is broken up by the
perils of the sea, rendering the cargo of no value at an inter-
mediate port, and of course of no value at the port of destina-
tion, if forwarded.

The true rule is that, when the goods would be of no value,
if forwarded to the port of discharge, and the damage occurs
by the perils insured against, the insurers will be liable for a
total loss.
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fIL. A total loss is where the goods lose their whole value
by the perils insured against, whether fire or shipwreck.
What difference does it make to either party, if the value is
gone, whether the article exists or not ?

IV. It has been settled, that it is a total loss of & perishable
cargo, where the value is lost to the insured, even though part
of it reached its port of destination. Williams v. Cole, 4
Shepl. 207 ; Hugg v. Augusta Ins. Co., 7 Howard, 595, and
m cases above cited.

Allen, for the defendants.

1. The loss was not from any perll insured against, but
from inherent cause of decay in the potatoes. Can the court
say it was from sea perils? 'They would not keep in our
cellars. The world knows of the modern disease in the pota-
toe. But if occasioned by leakage, defendants are not liable.
Here was not even a total loss of a part of a thing. All was
saved though damaged. Benecke, 407 ; Abbott, 2d Am. Ed.
283 to 325. The potatoes might have been carried forward.
There was not a total loss, for enough were sold to bring
$192.

For plaintiff to recover, there must be of memorandum
articles, an actunl total loss. The rules generally applicable
to losses do not apply to memorandum articles. 1 Johnson’s
Cases, 196 ; 3 Caine’s, 108; 12 Johns. 107.

II. The schooner ought, after repairing, to have gone to the
Chesapeake. She was prevented only because there were
higher freights elsewhere. She was repaired and loaded in
two weeks. 'The delay therefore was no ground of claim.

There was no abandonment ; notice of loss is not equiva-
lent.

The reason of the distinction between perishable and other
articles is, to avoid the necessity of determining how much
of the loss has arisen from inherent decay, and how much
from the perils of the sea. For plamntiff to recover, would
unsettle this most salutary principle.

There is no ground to recover for the loss of freight.

VoL. XXXI 58

¥
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The vessel could and ought to have carried the freight by
proceeding on the voyage. 1 Johns. 225; 3 Johns. 321.

Reliance seems to be placed upon the decision, Hugg v.
Augusta Insurance and Banking Co., 7 Howard, 595. But
that case widely differs from this.

1. The policy was on the freight only, not on the cargo.

2. The bark Margaret Hugg was twice stranded, with
seven feet of water in her hold. 'The schooner never stranded.

3. The cargo of the Hugg was forbidden to be landed by
the board of health, except 150 tons, and that was ordered to
be removed. )

4. The cargo of the Hugg was not sold for any thing.

5. “The M. Hugg could not be repaired at that port, so as
to have carried on the cargo.” “ She was only repaired suffi-
ciently to bring her home in ballast.”

6. ‘“No other vessel could be procured to forward on the
remaining cargo, even if it had been in a condition to be
shipped.”

7. The law, as stated in pages 605 and 606, is in accordance
with our views, so for as the same is applicable to the case
at bar.

FEvans, for the plaintiff, in reply.

SuerLry, C. J.— This suit is upon a policy of insurance,
by which the company insured on account of whom it might
concern, payable to the plaintiff, $2500 on the cargo, and $300
on the freight of the schooner Yucatan, from Gardiner to a port
of discharge in the Chesapeake. The policy contained the
usual clause, providing, that the company should not be liable
for any partial loss, for goods esteemed to be perishable in their
-own nature.

The principal part of the cargo consisted of potatoes, a per-
ishable article. The case is submitted for decision by the
court, upon the testimony introduced.

The only witness examined testifies, among other state-
ments, that the vessel sailed from Augusta, bound to Baltimore,
on the 17th or 18th day of November, 1846 ; that the cargo
was principally potatoes; that on the 23d day of that month,
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a violent gale commenced ; that it was very severe; that for
a number of days they ran under bare poles, having no sails
set ; that the gale continued twenty-nine days ; that the deck
load was swept off, the foresail was gone, the flying jib gone,
the mainsail and jib chafed very much, so they could not be
of much use ; that the sea broke over the vessel a great deal ;
that in the first of the gale she did not leak any; in a few
days after she began to leak ; that the sea struck her on the
side of the house upon deck, and let the water into the cabin,
and it leaked through the cabin floor, upon the cargo below ;
that she strained about her deck, and leaked badly ; that the
gale continued, until they were driven across the gulf stream
and into the trade winds ; that there were eight or ten days
during the gale, when they dared not show their heads above
the companion-way, more than two or three times; that he
got out then, lashed himself to the pumps and pumped her
off, and there was considerable water in the hold ; that after
the gale abated, they got the pieces of sails together, and tried
to get to their port of destination, and found they could not ;
then tried to get to Savannah or Charleston and could not
fetch either; that they then ran for Key West, where they
arrived thirty-nine days out. That while running for Key
West, they took off the after hatches, and one of the men
jumped down upon the potatoes and sunk in up to his knees;
that there was a bad smell in the cabin ; that there were a few
of the potatoes on the top, that looked rather bright. That after
their arrival at Key West the cargo was examined by the cap-
tain, and the potatoes were sold at auction the next day after
their arrival for $192. That a few of them, about twenty
bushels, were picked off the top and put on the wharf, and
some of these were sold by the purchaser, four or five baskets
full were carried away, but were mostly, if not all, brought
back and thrown into the dock as unfit for use; those in the
hold were also all pitched overboard ; a few on the top looked
bright, but all under them was “mush.” That the ordinary
length of a voyage from the Kennebec river to Baltimore was
twelve or fourteen days; and from fourteen to fifteen days
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from Key West to Baltimore. 'That the planks on the bows
of the vessel were split, so that there was a hole, when they
got into Key West. 'That they laid there and repaired about
a fortnight and loaded again and proceeded on another voyage.
That the potatoes began to decay first between the main
hatch and the foremast, where the vessel strained, and under
the cabin ; began at the bottomr and rotted upwards, as he
judged from appearances, when he examined them at Key
West ; that they decayed by the salt water ; when they got
mto the trade winds, they were so far rotted, thas nothing
could save them ; a few of them on the top did not look as
though they were all decayed.

A notarial eopy of the protest, and of a survey upon the
vessel and eargo, at Key West, are presented as evidence, so
far as legally admissible. These can only be received to con-
tradict and discredit the testimony of those, who have sub-
scribed them. Senat v. Porter, 7 'F. R. 158,

"The witness subseribed the protest, which does not mention
many matters stated by the witness, while it does not appear
fo contain any thing materially at variance with his testi-
mony. It does not mention, that the vessel leaked, or that
they made use of her pumps, while it does state, that the sea

" was at one time breaking into the vessel, with the most fear-
ful violence. The omission of her leakage, and that her
pumps were used, may, perhaps, be accounted for, fromx the
consideration, that they were occurrences of a kind so com-
mon, and so little suited to occasion, or to relieve them from
imminent peril, as not to be particularly noticed, when the
protest was extended. A leakage, which would not be dan-
gerous to the safety of the vessel, and which might be de-
structive to a cargo of potatoes, might, perhaps, be overlooked
in a protest, containing accounts of disasters much meore dan-
gerous to the safety of the vessel.

The cowrt does not find itself at liberty to discredit the es-
sential facts stated in the testimony of the witness, and it
must proceed to apply the law to the state of facts thus dis-
closed.
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The plaintiff can recover the insurance made upon the
cargo only upon proof of an actual total loss. But there may
be a total loss of cargo without an actual annihilation of it,
and when something is obtained from it in the nature of sal-
vage. What constitutes a total loss of perishable articles has
long been the subject of much discussion and of some differ-
ence of opinion. These differences may, perhaps, be con-
sidered as substantially put at rest in England by the case
of Roux v. Salvador, first decided after two arguments by
the Court of Common Pleas, and finally upon error brought
in the Exchequer Chamber. 1 Bing. N. C. 526 and 3 Bing.
N. C. 266. It may not be too much to hope, that the ques-
tion may be permitted to rest in this country upon the de-
cision in the case of Hugg v. Augusta Insurance & Banking
Company, 7 Howard, 595. The doctrines finally asserted
in these two cases, after an examination of the cases formerly
decided by different tribunals, are substantially the same ; and
they may well be received as productive of greater uniformity
in the decision of the commercial questions involved in them,
than can be expected from a refusal to adopt them.

In the former of these cases, Lord Abinger, speaking of the
memorandum clause of a policy, observes, It has no appli-
cation to a total loss or to the principle, on which a total loss
is to be ascertained.” ¢'The argument rests upon the posi-
tion, that if at the termination of the risk the goods remain
in specie, however damaged, there is not a total loss. Now
this position may be just, if by the termination of the risk is
meant the arrival of the goods at their place of destination,
according to the terms of the policy. But there is a fallacy
in applying those words to the termination of the adventure
before that period, by a peril of the sea. The object of the
policy is to obtain an indemnity for any loss, that the assured
may sustain by the goods being prevented by the perils of
the sea from arriving in safety at the port of their destination.”
“But if the goods once damaged by the perils of the sea, and
necessarily landed before the termination of the voyage, are
by reason of that damage in such a state, though the species
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be not utterly destroyed, that they cannot with safetey be re-
shipped into the same or another vessel; if it be certain,
that before the termination of the original voyage, the species
itself would disappear, and the goods assume a new form
losing all their original character ; if though imperishable they
arein the hands of strangers, not under the control of the as-
sured ; if by any circumstance, over which he has no control,
they can never or within no assignable period be brought to
their original destination ; in any of these cases, the circumstan-
ces of their existing in specie at that forced termination of the
risk, is of no importance. 'The loss is in its nature total to
him, who has no means of recovering his goods, whether his
inability arises from their annihilation or from any other insu-
perable obstacle.”

These positions were received with approbation in the case
of Hugg v. Augusta Ins. Co. In the opinion, it is said to
be well settled, that ¢ so long as the goods have not lost their
original character but remain in specie, and in that condition
are capable of being shipped to the destined port, there cannot
be a total loss of the article, whatever may be the extent of
the damage.” ¢ The rule it will be observed, as we have
stated it, contemplates the arrival of the goods, or some part
of them, in specie at the port of delivery, or that they were
capable of being shipped to that port in specie. And hence,
if the commodity be damaged; so that it would not be al-
lowed to remain on board consistently with the health of the
crew, or safety of the vessel, or if permission be refused to
land the same, by the public authorities, at the port of distress,
for fear of disease, and for these and like causes should from
necessity be destroyed by being thrown overboard, notwith-
standing the article exists in specie and might have been carried
on 1n that condition, there would still be a total loss within
the policy. In the cases supposed, it is as effectually destroyed
by a peril insured against, as if it had gone to the bottom of
the sea from the wreck of the ship. The same result follows
also, if the goods be so much damaged as to be incapable of
reaching the port of destination in their original character.”
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The doctrines respecting perishable articles may be thus
briefly stated.

If the article or any part of it arrives at the port of destina~
tion in specie, or can, with the exercise of reasonable dili-
gence and care, be carried there in that condition, although it
may be worthless there, there can be no total loss.

If, by reason of the perils insured against, no part of it can
be carried to the port of destination in specie, the loss is total.

By the application of these rules the rights of the parties
must be decided.

When the potatoes arrived at the port of distress, all but a
few on the top were greatly injured by sea-water, or, to use
the word of the witness, were “mush.” He states, that they
were so far rotted before that time, that nothing could save
them. If any attempt had been made to carry them in the
same or in another vessel to the port of destination, there can
be no reasonable doubt, that no one of them would have
arrived there in specie or in an unchanged state or form. .In
the state, in which they then were, there is little reason to
conclude, that they could have been allowed to remain on
board consistently with the health of the crew, so long, as
would be necessary for their conveyance to the port of des-
tination. 'The probability is strong, that they never would
have arrived there in any condition.

It is insisted, however, that the plaintiff, even on this view
of the case, cannot recover, !because the potatoes appear to
have been sold for $192, and there was no abandonment.

In the case of Rouzx v. Salvador, the Court of Common
Pleas decided, that the insnred could not recover, because
he had made no abandonment, and not because the loss was
not considered to be total.

The necessity of an abandonment ‘was elaborately examin-
ed in the Exchequer Chamber, and the decision was, that it
was not required to entitle the insured to recover. That no
abandonment is necessary, where there is a total loss of the
subject matter insured. The rule as collected from all the
decided cases, is stated by Phillips to be, “ where the deduc-
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tion from the amount of a total loss, is not the mere credit of
a sum certain, but the remains of the property, that is spe-
cifically the subject of the insurance, or rights that may pass
by assignment, an abandonment is necessary to entitle the
assured to recover for a total loss. 2 Phil. on Ins. 240.

In this case, the deduction from the amount to be recovered
for a total loss, is a sum certain, being the amount received
for a sale of the potatoes. After that sale, there was nothing
left to be abandoned but the sum so received, and that the
law will dispose of without requiring an abandonment. The
plaintiff will therefore be entitled to recover as for a total loss
of the cargo insured.

He also claims to recover, as for a total loss of the freight
insured.

The insurer of freight engages, that the owner of the ves-
sel shall not, by the perils insured against, be prevented from
earning freight, by a performance of the voyage. If, there-
fore, the owner by reason of such perils cannot perform the
voyage, and deliver the cargo at the port of destination, he
will be entitled to recover the amount insured. This may
happen on account of the loss of the vessel, and the inability
to procure another, or on account of the total loss of the
cargo.

If he can perform the voyage, and deliver the cargo or some
part of it, in that or some other vessel, although when deliv-
ered the cargo may be valueless, he will not be entitled to re-
cover. Griswold v. The New York Ins. Co. 3 Johns. 321 ;
Salters v. The Ocean Ins. Co. 12 Johns. 107 ; Clark v.
Mass. Fire and Marine Ins. Co. 2 Pick.'1104; Hugg v.
Augusta Ins. and Banking Co. 7 How. 595.

If the expense of sending the cargo on to the port of des-
tination by another vessel, will exceed a moiety of the stipu-
lated freight, the insured may abandon, and then recover for a
total loss. Whitney v. The New York Firemen Ins. Co.
18 Johns. 208; American Ins. Co. v. Center, 4 Wend. 54.

In the case of Hugg v. Augusta Ins. Co., the insurance
was upon freight. The case was presented on a difference of
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opinion between the Judges of the Circuit Court upon certain
questions.

The first question presented the inquiry, when the article
insured is perishable, ¢ are the defendants liable as for a total
loss of freight, unless the entire cargo was totally destroyed,
so that no part of it would have been carried to the port of
destination, even in a deteriorated and valueless condition ?”

The certificate directed to be sent in answer to this ques-
tion was, that in case the jury should find the article to be
perishable, ¢ the defendants are not liable as for a total loss of
the freight, unless it appears, that there was a destruction in
specie of the entire cargo, so that it had lost its original char-
acter at Nassau, the port of distress ; or that a total destruction
would have been inevitable from the damage received, if it
had been reshipped, before it could have arrived at Matanzas,
the port of destination.”

The total destruction named in the latter clause evidently
meauns such a total destruction as was named in the former
clause, a total destruction in specie, that would occasion a
total loss. As the conclusion has already been stated, that
such a total destruction, as would have been a total loss, must
inevitably have happened, before the potatoes could have been
carried to the port of destination, the freight will be lost by a
total loss of the cargo, before it could have arrived, and the
voyage have been performed. The plaintiff will therefore be
entitled to recover as for a total loss of the freight insured.

Defendants defaulted and an assessor appointed.

|

InmasiTanTts or WINTHROP versus INHABITANTS oF AUBURN.

Under the special Act of 1842, chap. 9, sect. 3, by which the town of
Auburn was incorporated, wholly from a portion of the town of Minot, a
person, whose settlement in Minot had been gained by a residence in that
part of it, made into the new town, is held to have his settlement in Au-
burn, if he have not gained a new one elsewhere.

Assvmpsrr for supplies furnished to Elias Chick and family
Yor. xxxr 59
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as paupers. It was admitted that Chick had gained a settle-
ment in Minot by residing and having his home more than five
years in that part of it which, on the 24th of February, 1842,
was incorporated into the town of Aubuwrn. The defendants
contended that, if the pauper did not actually dwell and have
his home in the bounds of Auburn, at the time of its incor-
poration, that town is not liable in this action.

It was proved that Chick removed into the town of Win-
throp, in January, 1836, and there was evidence tending to
show that he had resided there the most of the time since,
and it was not proved that he had a residence in Minot or
Auburn since that period.

There was no evidence that said pauper actually dwelt and
had his home in the bounds of the town of Aubwrn, at the
time of its incorporation, nor that he had resided for five
years together in the town of Minot, or Auburn, subsequent
to the sixth of January, A. D. 1836.

WeLLs, J., instructed the jury, that this was the case of a
division of a town, as provided for in the first clause of the
fourth mode of gaining a settlement ; theatf, upon the division
of Minot, the paupers’ legal settlement would be in that part
of the divided territory, whercin his last dwelling-place fell, if
he had not gained one elsewhere, though absent therefrom at
the time of such division; that, as it was admitted said
pauper had dwelt and had his home on that territory of Minot,
which now constitutes the town of Auburn, for five years
prior to January, 1836, the latter town thereby became liable
for the support of said pauper, unless it appeared he had sub-
sequently gained a legal settlement in some other town.

The verdict was for the plaintiffs, and the defendants
excepted.

J. Goodenow, for the defendants.

1. The case shows that the pauper did not dwell and have
his home within the bounds of the town of Auburn, when it
was wmcorporated, to wit, on the 24th February, 1842. He
had gained a settlement in Minot, prior to 1836 ; but had re-
moved therefrom, when it was divided and a part of it incor-
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porated into a town by the name of Auburn. His settlement,
therefore, was not trapsferred from Minot to Auburn, and if
not, the defendants are not liable, and the position taken at the
trial is correct. 'T'o this point is cited, Hallowell v. Bowdoin-
ham, 1 Greenl. 129 ; MitDesert v. Seaville, 20 Maine, 343 ;
New Portland v. Rumford, 13 Maine, 300; 4 Metc. 571.

2. Admitting that the instruction of the presiding Judge
was correct, in relation to the case being that of a division of
a town, as provided for in the first clause of fourth mode of
gaining settlements 1in the Revised Statutes, yet this instrue-
tion is materially modified. The jury are further instructed, -
that, as it was admitted, the pauper had dwelt and had his
home on the territory of Minot, which now constitutes the
town of Auburn, for five years prior to January 6, 1836, the
latter town thereby became liable, unless it appeared he had
subsequently gained a legal settlement in some other town.

This instruction is conceived to be erroneous, and iucon-
sistent with what preceded it. The town of Auburn did not
thereby become liable, unless the pauper, after that time,
gained a settlement in some other town than Minot. 'T'he last
dwelling-place of the pauper in Minot, prior to the division,
may have been in what is now Minot. The plaintiffs say,
the pauper’s settlement is in Auburn ; this is denied, and the
burden of proof is with the plaintiff, to satisfy the jury of
this fact. But by this instruction, thev may have been led to
simply determine, whether, since 1836, the pauper gained a
legal settlement in some other town than Minot ; and if they
find he did not, then, inasmuch as it is admitted he once lived
there, on what is now Auburn, therefore, the defendants are
liable.

3. 1If the pauper had been chargeable to the town of Minot,
when it was divided, his legal settlement would have been un-
changed by the act of division, though the defendants may
have been obliged to contribute to his support. Special Laws,
1842, chap. 9, sect. 3.

4. The Act incorporating the town of Auburn, and the pro-
vision therein respecting paupers, was designed to apply to
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those only, who dwelt and had their homes in Minot, at the
time, and did not embrace the descendants of those who had
previously removed therefrom. The inhabitants only, were
invested with the rights and privileges that other towns enjoy.
Freeport v. Pownal, 23 Maine, 472 ; Smithfield v. Belgrade,
19 Maine, 390 ; Harvard v. Bozborough, 4 Metc. 571.

May, for the plaintiffs.

The defendants also filed a motion for a new trial.

Howarp, J.— The tow