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wards ratify the act, and proceed to judgment in the same manner as if 
the suit had been originally commenced by his direction. lb. 

3. A note made payable to a bankrupt, after petition filed, and before the de. 
cree, passed to the assignee by operation of law, as a part of the bank-
rupt's effects. lb. 

4. Though a petitioner in bankruptcy may have had an equitable interest in 
land, which had been sold by the legal owner, who had taken a note pay­
able to himself for the purchase money, it would not certainly follow that 
the petitioner in bankruptcy had any interest in the note; nor would an 
omission to specify the note in the schedule, be conclusive evidence of 
fraud on his part, such as to invalidate his certificate of discharge. 

Cary v. Esty, 154. 

See CoNTRAcT, 2, 3, 4, 5, 6. INsuRANCE, 6. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. In a suit upon a promissory note, if the plaintiff be the holder of it, the 
law presumes the title to be in him, or in some person for whom he 
acts. Souther v. Wilson, 56. 

2. The drawee of an order of $55 paid 34,75, aud indorsed upon it that the 
payee had received that sum," it being all that the drawee agrees to pay, 
.mless the drawer intended the order to be exclusive of $20,23 which the 
drawee had previously paid without order." It was afterwards ascertained 

that the drawer intended the whole $55 should be paid by the drawee, of 
which the drawee was notified by a new request from the drawer. Held, 
the drawee was liable for the balance. Phillips v. Frost, 77. 

3. The maker of a note which is sued by those who have a legal interest in it 
has no right to inquire into the disposition to be made of the proceeds 
when collected; but if the plaintiffs can lawfully receive payment for the 
note, the defendant is protected in making it, whatever may become of the 
proceeds. Stevens v. Hill, 133. 

4. Counsel will not be permitted to argue to the jury, that the note before them 
was payable, according to the agreement of the maker, at a different place, 
than is indicated by the note itself. Pie,·ce v. Whitnty, 188. 

5, In an action against the indorser, evidence that the maker of a note ad­
dressed a letter to the holder, informing him that he should not be able to 
pay it at maturity, and requesting an extension, is not admissible to excuse 
a presentment of tire note at the maker's place of residence and business, 
at its maturity. lb. 

6. The parties to a note, deposited in a bank in Boston for collection, cannot 
be affected by an nsage in the other banks, which has no existence in the 
bank where it is lodged. lb. 

7. Any illegality in the transfer of a negotiable note, will vitiate the title of 
one, who was a party to the illegality. Sproule v. Merrill, 260. 

8. If one, without consent of the maker, affix his name, as subscribing witness 
to a note which had been executed without attestation, it is a material al. 
teration of the note. - Per How ARD, J. Thornton v. llppleton, 298. 
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9 . .But such alteration will not vitiate the note, if done without intention to 

defraud. - Per How ARD, J. lb. 

10. One who sells a promissory note by delivery, upon which the names of in­
dorsers have been forged, is not liable upon an implied promise, to refund 
the money received therefor, if he sold the same as property, and not in 
payment of a debt, and if he did not know of the forgery. 

Baxter v. Duren, 434. 

11. In an action by the purchaser against the seller of such a note, so sold, the 
broker, through whom the sale was negotiated, is a competent witness for 
the plaintiff if he was ignorant of the forgery, and if he did not make him­
self liable by any promise or representation concerning the note. For, in 
such case he would not be liable to the plaintiff, and would have no interest 

that the plaintiff should recover. lb. 

12. Any one dealing with a person whom he knows to be a broker, may be 
presumed to know, from the nature of a broker's business, that he is act-
ing as agent for some third person. - Per SHEnEY, C. J. lb. 

13. When a creditor has a note against two joint promisers, secured by mort­
gage upon real estate, and he acknowledges payment upon the margin of the 
record, from the promisers, and discharges the mortgage ; the acts and 
declarations of one of the promisers may control and overcome the evi­
dence of payment from the margin of the record, so that an action may be 
maintained upon the note against the other promiser. 

Patch v. King, 448. 

14. Partial payments, made by one joint promiser upon a note, before the Re­
vised Statutes went into operation, may prevent the statute of limitations 
from attaching as to the other. lb. 

15. If the principals upon a note, after it has become effectual in the hands of 
the payee, so alter their relations among themselves, that one becomes 
the mere surety of the other; this arrangement cannot restrict the rights 
of the payee. lb. 

16. A paper given by defendant to plaintiff, promising to pay him one hun­
dred and twenty-three and 6-100, on demand and interest, with the figures 
in the mari;in "$123,06," is a note payable in money, and for a sum 
certain. Coolbroth v. Purinton, 469. 

17. In an action upon a note, between the original parties, a partial failure of 
consideration, though the amount ofit be unliquidated, may be proved by 
the defendant in mitigation of damage. And the jury, upon the evidence, 
may determine the amount of the failure. Herbert v. Ford, 546. 

18. The tendency of decisions in this country has been to allow a broader lati­
tude of defence, than was permitted by the rules of the common law, to 
bills of exchange and promissory notes, where the justice of the case re­
quires it, and a circuity of action may thereby be avoided. - Per WELLS, J. 

lb. 
19. In a suit upon an unnegotiable note made payable to the plaintiff for the 

benefit of a third person, who still remains the owner, the same defence 
may be set mp, as if the note had been made payable to such third person. 

lb. 
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20. Nor, in order to make this defence, is it necessary that the party, who 
sets it up, should restore what he had received under the contract. lb. 

See BANK, 3. EQUITY, 3, 12, 13, 14. EvrnENCE, 7. GUARANTY, 1, 3, 
4. LIMITATIONS, 2. 'l\tusTEE PRocEss, 1. UsuRv, 2. 

BOND. 

See CoNTRACT, 11, 12, 13, 14, 15. 

CERTIORARI. 

See CouNTY CoMMiss10NERS. 

CITY OF PORTLAND. 

I. The § 3, chap. 24, of the ordinances of the city of Portland, relating to 
bowling alleys, is legal and valid. State v. I-lay, 457. 

2. The fees for committing persons to the house of correction in Portland 

should be allowed by the county commissioners, and paid out of the county 

treasury. Huse v. Cumberland Co. 467. 

3. But, before an action can be maintained to collect them, they must be 

audited by the county commissioners, and found to be due. Jb. 

CONSTABLE. 

See OFFICER. PooR DEBTORS, 1. 

CONTRACT. 

I. Where A, an mhabitant of this State, performed labor in New Brunswick, 

for B, who was an inhabitant of that Province, and C, who was an inhab­

itant of that Province, received means from B, for the purpose of paying 
the claims of A and others; his undertaking is to be performed in that 
Province. Very v. McHenry, 206. 

2. The bankrupt laws of another country cannot govern 011r Courts, in regard to 
contracts made there, excepting from a principle of comity, extending the 
right to other nations, which it demands and exercises for itself. Jb. 

3. But where it is manifest, that the foreign bankrupt law was not intended to 

have effect beyond the jurisdiction of the government, where it was made, 
the Courts of another government cannot give it an operation beyond the 

purposes of its authors. Jb. 

4. Nor would the Court regard such a law if it should make an unjust dis. 

crimination between the foreign and domestic creditor. Jb. 

5. A certificate of discharge in bankruptcy, from the contract, according to the 
law of the place where it is made, and where it is to be performed, is a 
legal bar to an action in this State, though the plaintiff is, and ever has 
been, one of its citizens. lb. 

6. And such certificate, under the bankrupt law of New Brunswick, will be a 

bar to an action on the contract, though the defendant acted originally in 
a fiduciary character. lb. 
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7. A contract may be avoided by proof of defendant's insanity at the time of 
contracting. Thornton v. llppleton, 298. 

8. For such purpose, the proof may be offered by the defendant himself. lb. 

9. In the construction of a contract, the situation of the parties, the acts to be 

performed under it, and the time, place and manner may be considered, 
to ascertain the intention of the parties; and that construction should be 
adopted, which would carry such intention into effect, though a single 

clause alone would lead to a different construction. 
Merrill v. Gore, 346. 

10. Thus, w h,~re the plaintiff agreed to procure for the defendant a ship frame 

"the timber to be of good quality and hewn to the moulds in a workman­

like manner, and to the acceptance of a master builder appointed by de­
fendants, and at the expense of the plaintiff, the defendants paying $16 

per ton, of ,10 feet measured, to be surveyed by a sworn or competent sur­
veyor; and the timber was accepted by the master builder, but a portion 

of it was condemned as refuse by the surveyor at the place of delivery; 
it was held, that if the master builder decided honestly upou the quality 
of the timber, his decision would be conclusive. lb. 

11. In a bond conditioned to convey land upon the payment of a note, time is 
not considered, in equity, to be of the essence of the contract, unlPss the 
parties have expressly agreed that it shall be so regarded, or unless it follows 
from the namre and purposes of the contract. Jones v. Robbins, 351. 

12. Generally,. in such contracts, the time of payment is regarded, in equity, as 

formal and as meaning only that the purchase shall be completed within a 
reasonable ti.me, and substantially, according to the contract, regard being 
had to all the circumstances. lb. 

13. Time is not made of the essence of such a bond, by inserting in it aclanse 
that, " in ca,;e the obligee shall neglect or refuse to pay the note according 
to its tenor, the bond shall be void. lb. 

14. In such a case, a delay to pay the note was excused by proof that the obli­
gee was intending to pay it, but that, before and at, and a few weeks after 
the pay-day, he was prevented by sickness from attending to any business 
affairn, and that upon his recovery, he sought permission of the obligor 
to pay it. lb. 

15. In such a case, it having appeared that the obligor had determined to insist 
upon the forfeiture, as soon as the pay·day of the note had expired, and 

that therefore, no subsequent tender would have been accepted, it was de­

creed that he should convey the land, a tender having been made prior to 
the suit. lb. 

See EQUITY, 12, 13. GUARANTY. INsuRANCE. REPLEVIN, SALE. 

CONVEYANCE. 

See CovENANT, DEED. 

CORPORATION. 

I. When the authority given to a corporation is to boom lumber and receive toll 
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therefor, it is not entitled to demand toll for dri'lling lumber, that sort of 

business not being within its corporate powers. 
Bangor Boom Corporation v. Whiting, 123. 

2. In a suit by such corporation, upon an account annexed for driving and 
booming lumber, it is rightful to allow the plaintiffs to amend by withdraw-
ing the charge for the driving. lb. 

3. Payments to a person, acting as agent for such a corporation, made partly 
to pay for driving and partly for booming, are to be applied to each, ac­
cording to the intent of the parties when the payments were made. lb. 

4. If the doings of such an agent are some of them within and some of them 
beyond the corporate powers, the corporation may ratify his doings so far 

as they were within its powers, but no further. lb. 
See INsuRANcE, 12, 13, 14, 15. 

COSTS. 
See AssIGNMENT, 2. E<tUITY, 4 

UsuRv, 1. 
PARTITION, 7. TRUSTEE PROCESS, 3. 

COUNTY COMMISSIONERS. 

1. The power, which the county commissioners exercise over roads, under the 
statute, is a judicial power, and the records of their proceedings and judg­
ments, so long as they act within the sphere of their duty, cannot be in-
cidentally impeached. Longfellow v. Quimby, 196. 

2. Hence, if there are important irregularities in the location of a road, or in 
the assessment of taxes to build it, they can be taken advantage of only ':Jy 
certiorari. lb. 

3. Exceptions do not lie to the rulings of the District Court, in cases appealed 

from a decision of County Commissioners. Errors, if any, are to be correct-. 
ed on certiorari. Banks '4- als . .IJ.ppellants, 288. 

4. There is no right of appeal to the District Court from a joint decision of 
the county commissioners of two or more counties. lb. 

COVENANT. 

1. If there be a series of conveyances with warranty running with the land, 
and the warranty be broken, the remedy belongs to him, during whose 
ownership or claim of ownership, under the conveyances, the warranty is 
broken. Crooker v. Jewell, 527. 

2. One of the grantees in such a series can have no action against his grantor 
for a breach of the warranty, occurring after having himself conveyed the 

land. lb. 

3. In an action for the land, by one claiming under a paramount title, if the 
tenant vouch his immediate warrantors, who take upon themselves the 
defence, their release of a previous warrantor will not render such previous 
warrantor a competent witness for the defence. lb. 

4. The act of the tenant, in vouching his immediate warrantors, does not im-
pair his remedy against a pre'llious warrantor. lb. 

See DEED. 
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DAMAGES. 

See AcTioN, 4, 5. Bn.r.s AND NoTES, 17. Sr.ANDER, 5, 6. 
TnuPAss, 4, 5. Usunv, 1. WAY. 

DEED. 

1. A receipt not under seal, cannot be regarded as a release of the covenants 
in a deed which is not apparently referred to in the receip't; for" covenant 
by deed must be discharged by deed." Heath v. Whidden, 108. 

2. Where a plan of a tract of land is made, with intent to represent a survey 
actually made and marked upon the face of the earth, if there be a variance 
between the survey and the plan, the plan is controlled by the survey. 

Williams v. Spaulding, 112. 

3. In such a case, conveyances made of lots according to the plan must yield 
to conveyances of lots according to the survey. lb. 

4. Where a deed of a tract of land bounds it" partly on a stream, as the said 
lot was surveyed by L. L. Esq. reference being had to the plan," and the 
plan shows a straight line drawn along the stream pursuing its general 
course, but crossing the stream at a curvature, and taking in a piece of land 
on the other side within the curvature; and the lines named in the deed 
do not entirely surround the tract; but hy substituting the straight line 
instead of the stream the tract is surrounded, the straight line must be re­
garded as the true boundary, and the land on the other side of the stream 

between the curvature and the straight line is embraced in the deed. 
Eaton v. Knapp, 120. 

5. The Revised Statutes, c. 91, § 26, have abrogated the law by which implied 
or constructive notice of a prior unregistered deed, would avoid a subse­
quent one from the same grantor. Unless the grantor in the subsequent 
deed had "actual notice," of the prior one, his title is valid. 

Spofford v. Weston, 140. 

6. It seems, the conduct of a subsequent purchaser or attaching creditor, who 
has knowledge or notice of a prior conveyance, and afterwards attempts to 
acquire a title to himself, is fraudulent. lb. 

7. The registry of a deed of a piece of land from one stranger to another, does 
not indicate that the grantor in said deed had a conveyance from the form­
er actual owner, no such conveyance appearing on the record; nor can 

any information derived by the grantee from those who obtained their 
knowledge from such registry, have any such effect. lb. 

8. Nor is a party, proposing to purchase the same premises, bound to inquire of 
the grantor in such a deed, with regard to the title. lb. 

9. It is for the party relying on an unregistered deed, against a subsequent 
purchaser or attaching creditor, to prove that the latter had actual notice or 

knowledge of such deed. lb. 

10. Where the declarations of the subsequent purchaser, indicate his disbelief 
that any prior deed had been given by his grantor, although admitting his 
knowledge of a claim that such deed existed, by those who professed to 

hold under it, there can arise no presumption that he had actual notice of 
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the existence of such a deed; nor can his conduct be considered fraudulent 

in taking a conveyance to himself. Jb. 

11. Where land is conveyed according to a plan, to which reference is made 

in the conveyance, it becomes a part of it; and if the plan bounds the lot 
by a fresh water stream, the lot extends to the centre of the stream. 

Lincoln v. Wilder, 169. 

12. The intention of the grantor, if it can be ascertained, is to be carried into 

effect, but if the expressions of the deed are contradictory, and it cannot 
be known what is the true meaning, the deed is to be construed most favor-
ably for the grantee. lb. 

13. Where two monuments are referred to in a deed, incompatible with each 

other, that which is the more certain and the more prominent must prevail 

over the other. lb. 

14. Thus, where the shore and also a plan are referred to and are incompati­
ble, the plan will be considered the more certain, and will control. lb. 

15. Where one has made a conveyance of land, by a deed containing a cov­

enant of warranty, a Utle subsequently acquired will be transferred to the 
grantee; and the grantor, and those claiming under him will be estopped 

to deny it. Pike v. Galvin, 183. 

16. \Vhere one has made a conveyance of land by deed containing no covenant 
of warranty, an after acquired title will not enure or be transferred to the 
grantee; nor will the grantor be estopped to set up his title subsequently 
acquired, unless by doing so he be obliged to deny or contradict some fact 

alleged in his former conveyance. lb. 

17. The doctrine as to covenants in a deed, asserted in the case of Fairbanks 
v. Williamson, 7 Green!. !J6, is overruled. lb. 

18. \Vhen real estate is conueyed, all the rents and income, which have then 
accumulated, and which have not been so disconnected with it, as to become 
personal property, will pass by the conveyance. Winslow v. Rand, 362. 

19. Thus, where the defendant with others eonveyed a share which they had 
held as trustees, in a wharf, and in one month after the conveyance, a divi­
dend upon the share for the year previous, was declared by the wharf com­
pany, and paid to one of the trustees aforesaid ; and it did not appear that 
the earnings of that year, or any part of them, had before the conveyance, 
been in any manner disconnected with the estate, as rent in arrear, or as 
money collected and set apart as personal property ; the said trustee was 
held liable to the grantee, for the dividend thus received. lb. 

20. Where A and the wife of B, are co-tenants of land, division deeds made 

by A and B, do not destroy the co-tenancy. Trask v. Patterson, 499. 

21. Declarations concerning a right of way, made by the parties prior to the 

passing of the division deeds, cannot affect the titles. lb. 

22. A husband may lawfully convey the freehold, which he takes by his mar-

riage, in the lands of his wife. lb. 

VoL. xvi. 73 
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23. A grantee obtains no right of way by necessity, except when his land is 
surrounded by, or is inaccessible except through the lands of his grantor. 

lb. 

See ATTORNEY, CovENANT, EQ.uITY, 5, 6. EXECUTION, 4, SEIZIN 

AND DISSEIZIN. 

DEMURRER. 

f'ee EQUITY, 2, 7. PRACTICE, 1. 

DEPOSITION. 

1. A deposition was taken by defendant, after the service but before the entry 
of the writ. The justice, in the caption, certified notice upon "G. B. M. 
the plaintiff's attorney." The only indorsement upon the writ was," from 
G. B. M's office," in the handwriting of G. Il. l\I., who afterward entered 
the action and appeared as the plaintiff's attorney in Court. Held, the 
deposition was properly rejected. Pierce v. Pierce, 69. 

2. Depositions taken out of the State, by persons duly authorized, may be ad­
mitted or rejected at the discretion of the Court, although the oath was 
not administered to deponent before giving his testimony. 

Wight v. Stiles, 164. 

DISTRIC'£ COURT. 

See APPEAL. Ass1GNMENT, 3. CouNTY CoMM1ss10:,;ERs, 3, 4. PRACTICE, 

!i, 7. TRUSTEE PROCESS, 4. 

DIVORCE. 

]. The additional act of 1847, "respecting divorce," was not a repeal of any 
part of ch. 89, of R. S. Ricker v. Ricker, 281. 

2. It only introduced some new causes, not previously provided for, which 
should justify divorces. lb. 

3. Desertion by one party, of less than five years continuance, is not a ground 
for divorce. lb. 

DOWER. 

A married woman, who joins her present husband in a conveyance of real 
estate, by relinquishing her right of dower therein, is estopped to claim 
dower in the same, under her former husband. 

Usher v. Richardson, 415. 

EQUITY. 

I. In a bill for discovery and to set aside a mortgage, which the plaintiff al­
leges was taken by the defendant with intent to defraud the plaintiff, the 
defendant cannot, by demurring to the bill, avoid answering and disclosing 
the time when his mortgage was executed; or whether he claims to hold 
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the land by virtue of it; or from disclosing, and, (if in his power,) pro­
ducing the note which the mortgage purports to secure; or from stating 
when, where, and in whose presence and for what, the note was given; 
or from whom the consideration was received, and to whom paid. 

Burns v. Hobbs, 273. 

2. If a demurrer to a part of a bill be not good as to the whole of that part, 
it is not good for any part of it. lb. 

3. The condition of a mortgage deed was, that if the mortgager or his assigns, 
should pay $500, at a future specified time, then the deed as also a note 
bearing even date with it, given by the mortgager to the mortgagee to pay 
said sum at the time aforesaid, should both be void; - in a bill to redeem 
by the mortgager's assignee, it was held, that parol evidence was admissible, 
before the master, to show that a note of $500, payable on demand with 
interest, was the one secured by said mortgage. 

Bourne v. Little.field, 302. 
4. A party who comes into a court of equity to redeem a mortgage, although 

entitled to redeem, must pay cost to a defendant who is not in fault. lb. 

5. An absolute deed, which purports to be given for a good and valuable con­

sideration, carries with it the presumption that the grantee holds the land 
conveyed to his own use, and this presumption cannot be rebutted by parol 
evidence. Philbrook v. Delano, 410. 

6. No trust, of which a court of equity can take cognizance, results merely 
from the want of consideration for a deed. lb. 

7. It seems, a bill, which alleges that land conveyed by such a deed was taken 
in trust by the grantee, need not set forth the manner in which the trust is 
to be proved; and that, therefore, a demurrer to a bill, because it does not 
contain such ailegations, may be set aside to let in proofs of the trust. lb. 

8. Here want of consideration will not create a resulting trust. lb. 

9. The English doctrine of a lien upon an estate, (which has been sold and 
conveyed,) for the payment of the purchase money, has never been admit-
ted in this State, and is unsuited to onr condition. lb. 

10. The authority of this Court to issue writs of injunction, is limited to the 
equity jurisdiction, given by the statute. Smith v. Ellis, 422. 

11. The rules of set-off in courts of general chancery jurisdiction, cannot pre­
vail in this State, when at variance with the provisions of our statute upon 
that subject. lb. 

12. E purchased ofW, a contract against S, and gave his note for the purchase 
money, to be paid " as soon aqd as fast as it may or can be collected" 
on the contract, and if not so collected, to be paid in four years. Held, the 
contract was not made the fund, out of which the note was to be paid. lb. 

13. In settling the contract, S gave to E, a negotiable note marked A, and a 
bond. E assigned the bond to secure some of his creditors, and negotiat­
ed the note. S, then purchased of W, the note against E. Held, the Court 
has no equitable jurisdiction to enjoin the holders of the bond and of the 
note A, from proceeding upon them at law against S, or to compel them to 
be set off against the note which S purchased of W. lb. 
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14. A defendant. cannot claim to set off the plaintiff's demand against a note 
indorsed to the defendant, unless the plaintiff had agreed with the defend-
ant to pay him such note or to receive it upon his demand. lb. 

15. In a bill to redeem mortgaged real estate, the plaintiffs, to establish their 
right to redeem, proved the following state of facts. Soon after the giving 
of the mortgage, one B claimed some interest in the laud, and conveyed to 
certain purehasers a few small pieces of it. Some of his execution credi­
tors, (whose rights tho plaintiffs have,) levied hiil supposed life estate in 
the premises, and then brought an action against him for possession and 
mesne profits, in which they prevailed ;-while that suit was pending, 
tl,e mortgager conveyed to said purchasers the small pieces above named; 
and also conveyed to B the whole premises taking back from Ila mortgage. 
The bill was against the original mortgagees, and against B, and also 
against the mortgager and the persons who claimed the small lots under B. 
Held, the defendants were not estopped ~o deny that B had any interest in 
the land, whEm the first suit was commenced, and that the plaintiffs' right 
to rndeem was not established. Jackson v . . Myrick, 490. 

16. An action in a plea of land, was brought against B, founded on the levy of 
an execution against him, in which he pleaded that he was not tenant 
of the freehold, and in which juJgment was rendered against him;­
pending that suit, N conveyed to him the land in controversy, and took 
back a mortgage of it. In a suit by the same plaintiffs, neither B nor N, 
nor persons claiming unrler them, are estopped to deny that B had any in-
terest in the land at the commencement of the first suit. lb. 

ERROR. 

1. When errors of fact are assigned for the reversal of a judgment, a plea of 
" in nullo ,1st erratum," admits the truth of the facts assigned. 

Smith v. Rhodes, 360. 

2. A judgment, rendered against an administrator, within twelve months from 
his assuming his trust, for demands affected by the insolvency of the estate, 
and not by way of appeal from the decision of the commissioners of in­
solvency to ascertain the amount of a claim in dispute, is erroneous, and 
may be reversed. lb. 

ESTOPPEL. 

See ATToRN:EY, 3. DEED, 15, 16. DowER. E<iu1Tr, 15, 16. Exxcu­
TJoN, 8. 

EVIDENCE. 

I. It seems, that contemporaneous entries made by third persons in their own 
books, in the ordinary course of business, the matter being within the knowl­
edge of the, party making the entry, and there being no apparent motive to 
pervert the fact, are received as original evidence. Dow v. Sawyer, 117. 

2. The books of a deceased agent, proved to be in his own handwriting, aM 
admissible as evidence for his principals, if, on inspection, they appear to 
have been kept fairly, and the entries to have been made, as he had oc-
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casion to make them in the way of his agency, and to relate to the matter 
in controversy between the parties. lb. 

3. It seems, in all civil cases, excepting in actions of crim. con., proof of mar­
riage may be established by evidence of collateral facts and circumstances, 
from which its existence may be inferred. Taylor v. Robinson, 323. 

4. In an action against the defendant, for commencing a suit against the plain­
tiff, in the name of a third person, without his consent, that third person 
is a competent witness for the plaintiff. Foster v. Dow, 442. 

5. In such a case, where the writ upon which the plaintiff was arrested is lost, 
parol evidence of the arrest is admissible,-and also of the commitment. 

lb. 

6. In such an action, the defendant, in order to show, that he had authority to 
bring the original suit, offered to prove, that the person in whose name it 
was brought, suffered himself to be defaulted in an action brought for ser­
vices, in the commencing and prosecuting it. Held, the evidence was in-
admissible. lb. 

7. The plaintiff, who is the indorsee of the note declared on, cannot be called 
by the defondant to testify, though he was the subscribing witness. 

Cushman v. Downing, 459. 

See AccESSORY, 3. BILLS AND NoTEs, 5, 6, 11, 12, 13, 17, 19. CoNTRAcT, 
7, 8. COVENANT, 3. DEPOSITION. E~UITY, 3, 5. EXECUTION, 3. 
INi;uRANcE, 4, 5, 8. JUDGMENT. PARTNERSHJP 1 3, 4. PAUPER, 2. 
PLEADING. TowN, 2, 3. TRESPAss, 2. 

EXCEPTIONS. 

See AssrnNMENT, 3. CouNTY CoMM1ss10NERs, 3. PRACTICE, 4, 5, 6, 7, 
10, 11. TRUSTEE PROCESS, 5. 

EXECUTION. 

1. In a levy of execution upon real estate, a delivery of seizin to the creditor 
after the appraisement is essential to the passing of the title. 

Jackson v. Woodman, 266. 

2. If the creditor refuse to receive the seizin, the previous proceedings, in 
making the levy, have no effect toward satisfying the execution. lb. 

3. The title must be proved by the return of the officer. The creditor's de-
clarations are not evidence on the question of title. lb. 

4. Under the R. S. c. 114, § 33, a levy of real estate, made upon a judgment 
in a suit, wherein the declaration contained only a common money count 
and a count upon an account annexed, which account merely charged, bal­
ance due on an account and interest, is invalid as against a prior convey­
ance, although the party claiming under the levy offered to prove that the 
said conveyance was fraudulent and void. Saco v. Hopkinton, 268. 

5. Neither is the levy aided by a paper, in the form of a bill of particulan, 
not attached to the writ, though placed and continued within its folds. -
Per \YELLS, J. lb. 

6. Such an infolding of the paper is not an " annexation" within the statute 
which authorizes a specification to be annexed. - Per WELLS, J. lb. 
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7. The title of a purchaser will not be affected by proof that he knew of a 
prior attachment, if that attachment be made invalid by the statute. - Per 
WELLS, J. lb. 

8. \Vliere the creditor h,vies upon land to which his judgment debtor had no 
title, the de.btor is not estopped to assert a subsequently acquired title to 

the same land. Freeman v. Thayer, 369. 
See AssIGNnlENT, 4, 5, 6. 

FELONY. 

~ee AccEssoRY. 

FENCE. 

1. The cattle of one man are not Jawfolly upon another man's land, unless by 
consent of its owner or of some one having an interest in it, even if it be 

unfenced, and they pass there directly from the highway, upon which they 
were permitted to go at large by vote of the town. 

Lord v. Wormwood, 282. 

2. Although in such a case the recovery of damages may not be allowed by 
the statute, llhe landowner may keep them off by sentinels or guards, and 

their owner would have no right to complain. lb. 

3. If cattle being thus wrongfully upon land, pass therefrom to and upon the 
plaintiff's adjoining unfenced lot, not bordering upon the highway, he 
may rnaintai o trespass therefor against their owner, for he was under no 
obligation to fence against them. lb. 

4. The adjudication by fence viewers, as to the sufficiency and value of a 
fence built by one party, is invalid, unless pre,·ious notice to the other party 
be gi, en, of the time and place of their meeting, to examine into the sub. 

ject that he may have opportunity to appear before them, to present his 
views and protect his rights. Harris v. Sturdivant, 366. 

See RAILROAD. 

FISHERY. 

1. The act of Massachusetts, passed March 6, 1802, entitled " an act to regu­
late the shad and alewive fishery in the town of Warren," is still in 

force, so far as to authorize the choice of a fish committee with power 
to commence suits for the recovery of forfeitures under the second section 
thereof. Spear v. Robinson, 531. 

2. Under an article in a warrant, at a legal meeting in the town of Warren, 
" to choose selectmen, assessors and all other officers that the law requires, 

or may be thought necessary," a fish committee may be legally chosen. 

lb. 

FLOWAGE. 

1. A lease of so mu0h land adjoining a stream, as shall be necessary and con­
venient for making and using a canal to "slip lumber" from an upper to a 
lower pond, does not by implication grunt any right to flow the lessor's 

land by the erection of a darn. Davis v. Brigham, 391. 
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2. A complaint for flowing land, will lie against the occupant as really as 
against the owner of a dam. lb. 

3. A right to flow lands for the working of a mill, may be acquired by pre­

scription, although the flowing was occasioned by different dams, owned 
by different persons. Jb. 

FOREIGN ATTACHMENT. 

See TRUSTEE PROCESS. 

FRAUD. 

See BANKRUPTCY, 4. BILLS AND NOTES, 9. DEED, 6, 10. E!lUITT. 
INSURANCE, 5. MoRTG!.GE 1 3, 4. SALE, ~, 3. 

GUARANTY. 

I. Where one transfers a note and, at the same time, guarantees its pay­

ment, the consideration for the trausfer is a sufficient consideration for the 
guaranty. Gillighan v. Boardman, 75. 

2. It is not necessary that a contract should contain a statement of its con-

sideration. lb 

3. A guaranty to pay a note after the guarantee has obtained execution, if it 
cannot be collected of the maker, is valid, although the execution be ob-

tained in the name of an indorsee of the guarantee. lb. 

4. In such a case the guarantor would not be discharged by want of notice, 

(before suit against him,) that the note could not be collected of the maker 
or by any other )aches of the guarantee, unless such want of notice or 
such !aches, would, in case of his liability, be the occasion to him of some 

loss or injury. lb. See Errata,11age 600. 

5. The plaintiff, with others, were guarantors for the p11rchase of goods by A 
of B. Afterwards C purchased A's stock, and informed one of the guaran­
tors that he had assumed to pay the deht due B under· the guaranty. 
Subsequently the guarantors were called on for payment, and on informing 
C, he repeatedly promised one of them it should be paid. C also made the 
same promises to the attorney who had the demand for collection. The 
guarantors paid B's claim, and the plaintiff paid his portion thereof and 
charged the same to C who acknowledged its justice. Held, that C's un­
dertaking was not within the statute of frauds, and that there was such 
privily between the parties, that indebitatus assumpsit might be maintained. 

Todd v. Tobey, 219. 

6. In such action, it is not necessary that all the guarantors should join. 
lb. 

GUARDIAN. 

1. If the guardian, in the settlement of his account, omit an entire item which 
he ought to have credited to the ward, that settlement will not protect him 
from liability, in his next settlement, to account for such item. 

Starret v. Jameson, 504. 

2. A guardian is accountable for interest moneys due on notes to his ward, 
whether he collect them, or whether they be lost by his neglect. lb. 

3. A guardian is not entitled to any compensation for services, if he neglect to 
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settle a guairdianship account once in every three years, unless prevented 
by sickness or unavoidable accident, although he was never cited to make 
such a settl,ament. lb. 

HOUSE QF CORRECTION. 

See CITY OF PoRTLAND, 2. 

HUSBAND AND WIFE. 

See DEED, 22. DowER. INDICTMENT, 7. 

INDICTMENT. 

1. Ifan indictment against afeme covert describes her as" matron," the error, 
if it be one, is not sufficient cause, under our statute, for quashing the in-
dictment or arresting the judgment. State v. Nelson, 329. 

2. Where offences are of the same nature, more than one may be embraced 
in the indictment. lb. 

3. If the coums are so numerous as to embarrass the defence, the Court, in the 

exercise of its discretion, may compel the prosecutor to elect on which 
charge he will proceed. lb. 

4. The buying, receiving and aiding in concealing stolen goods, mentioned in 
R. S. c. 156, § IO, constitute but one offence, which may be committed in 
three different modes. lb. 

5. In indictme.nts for larcenies, where the goods of several persons are taken 
at the same time, so that the transaction is the same, one count may em-
brace the whole. lb. 

6. In an indictment, one count may refer to another, to save unnecessary repe­
tition, thus: a count for receiving stolen goods, though it does not mention 
the names of the owners, may, by referring to the other counts in which 
the names were set out, be sufficient. lb. 

7 In an indictment against a married woman, for receiving stolen goods, it is 
unnecessary to allege that the offence was not committed by the coercion 
of her husband. lb, 

See AccEssoRY. PRACTICE, 9, 10. 

INJUNCTION. 

See EtiuITY, 10. 

INSURANCE. 

J. Where it was made a condition of a policy of insurance, that in case of loss, 
"the assured shall, if required, submit to an examination under oath by 
the agent or attorney of the company, and answer all questions touching 
their knowledge of any thing relating to such loss or damage, or to their 
claim therefor, and subscribe such examination, the same being reduced to 
writing;"' if such examination be once made and completed, the assured 
cannot be required by the company to submit to a further examination under 
oath afterwards, although at the time of making the oath he may have as­
sented to a farther and future examination. 

Moore v. Protection Ins. Co. 97. 
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2. Where in a policy insuring a stock of dry goods, it is provided that the policy 
shall be void, if" the risk shall be increased by any means whatsoever 
within the control of the assured, or if such building or premises shall, with 
the assent of the assured, be occupied in any way so as to render the risk 
more hazardous than at the time of insuring;" and among the articles de­
nominated hazardous is cotton in bales; - yet if cotton in bales is merely 
kept for sale as a part of the stock of dry goods, it does not vitiate the 
policy, unless the jury should find that the keeping of such cotton increases 

the risk. lb. 

3. \Vhere in a policy upon a store and stock of dry goods, one of the conditions 
protected the insurers against the appropriating, applying or using the store 
for keeping or storing goods of a hazardous character ,-held, that the keep­
ing of a hazardous article for sale among the other goods was not an in­
fraction of that condition. Such a condition is merely a protection against 
appropriating the store for a depository of such goods, as a sole or principal 
business. lb. 

4. The affidavit of the assured, made in pursuance of the requirement of the 
policy, and his examination before the company's agent, after being intro­
duced into Court without objection, are proper evidence for the considera-
tion of the jury as to the amo1mt of the loss. lb. 

5. The fact that the assured in his affidavit estimated the value of the goods 
consumed, at $2800, and the jury returned a verdict for $1853 only, is not 
such .evidence of fraud and false swearing, as would j 11stify the Court in 
granting a new trial. lb. 

6. In the charter of an insurance company it was enacted that, if the insured 
should alienate the property, the policy should be void. Held, an aliena­
tion had occurred when, upon his own application, he had been decreed 
a bankrupt and his assignee in bankruptcy had been appointed. 

/ldams v. Rockingham M. F. Ins. Co. 292. 

7. Held, further, an alienation had occurred, when the insured, by an absolute 
dee,d, had conveyed the property, although he received from his grantee 
an unsealed agreement to reconvey upon the payment of a specified 

sum. lb. 

8. It seems, that in cases relative to the impracticability of saving a vessel, 
which has been wrecked at sea, the probable expense of repairs if she could 
have been saved, and the course to be pursued in making them, the opin­
ions of experienced masters of vessels are admissible in evidence. 

Walker v. Protection Ins. Co., 317. 

9. In a contract of insurance upon time, the time is to be reckoned, according 
to the longitude of the place where the contract was made, and is to be per-
formed. lb. 

10. If, by reason of the violence of the winds and waves, a vessel upon the 

high seas has become a wreck, incapable of being brought into port, she is 

to be considered an actual total loss. lb. 

11. If one, having an interest in mortgaged property, procure insurance in his 
own name, with a stipulation that the loss, if any, shall be paid to the mort-

VoL. xvr. 74 
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gagee, a suit on the policy may Le maintained in the name of the mort­
gagee. The br.,nging of such a suit ratifies the act of procuring the insur-

ance for his benefit. .Motley v. li1amif. Ins. Co., 337. 

)2. An action may be maintained in the courts Qf this State, against a cor­

poration established by the Legislature of another State. R. S. chap. 

76, § 31. Williams v. Fire Ins. Co., 465. 

]3. In such an action, jurisdiction is conferred upon the Courts of this State, in 
behalf of a citizen of this State, by an attachment of defendant's property 

under our trustee process. lb. 

)4. But no action can be sustained in this State, against such corporation, if, by 
its charter, the jurisdiction of such action is expressly limited to the Courts 
of its own State. -Per SHEPLEY, C. J. lb. 

15. By the charter of an insurance company, established in another State, 

claimants were to bring their suits ·in that State, in cases in which, after no­
tice of loss, "tho company and the directors, upon view of the same, or in 
such other manner as they deem proper, shall estimate the loss," &c. - Held, 
that provision does not preclude the Courts of this State from holding juris­

diction of actions brought to recover for losses, in cases where no such esti-
mation was made by the company or its directors. lb. 

JUDGMENT. 

1. If it appears by the record of a judgment rendered in another State, that 

the Court had no jurisdiction of the parties, such judgment will not be re­
ceived here u.s having any force or validity whatever. 

Middlesex Bank v. Butman, 19. 

2- Thus, where it appeared that an action had been brought upon a note before 
a Court of another State, and a judgment rendered in the suit, but where 
the defondant had never been an inhabitant of that State, and no personal 
service had been made upon him, and none of his property had been at­
tached, it wa:, holden, that the record of such judgment was not sufficient, 
when offered in evidence by the defendant, to defeat an action ofassumpsit 
brought upon the same note in this State. lb. 

JUDGE OF PROBATE. 

See ,v1LL, 3. 

JUSTICE OF THE PEACE. 

A justice of the peace has no jurisdiction of an action, if he were once 
married to a sister of the plaintiff, whdher at the time of the suit she were 
living or not ; and whether the suit were for his own benefit or for the 

benefit of others. Spear v. Robinson, 531. 

See APPEAL. ARBITRATION 

LANDLORD AND TENANT. 

'fhe lessors of a farm, adjoining a river, have no right to the drift-wood, 
which the lessee hauls upon the farm from the river, unless such right 
be deduced from the terme of the lease. JJyer v. Haley, 277. 
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LARCENY. 

See INoicTMENT, 5. 

LAW AND FACT. 

1. Whether certain words, spoken by the mortgagee to the mortgager of 
personal property, conveyed authority to sell the property, is a ques­
tion for the jury and not for the Court; and where the jury were instruct­
ed that if the words used were "sell the horse and pay me," the power to 
sell was given, it was held to be erroneous, it being the province of the 
jury to find not only the words used, but the meaning of them. 

Copeland v. Hall, 93. 

2. The words used were but evidence. Whether that evidence proved the au­
thorization, was a question, not of law for the Court, but of fact for the 
jury. lb. 

LEASE. 

See LANDLORD AND TENANT . 

LEGACY. 

See WILL. 

LEVY ON REAL ESTATE. 

See AssIGNMENT, 4, 5, 6, 7. Eciu1Tv, 15, 16. PARTITION, 4. 

LICENSE. 

See PEDDLING. 

LIEN. 

See EctuITv, 9. 

LIMITATIONS. 

I. An agreement by the defendant, made since Rev. Stat. c. 146, was in force, 
"to waive any defence he might have had by virtue of the statute of lim­
itations, and take no advantage of the same," will not take the contract, 
to which it had reference, out of ihe operation of that statute, unless the 
same be in writing and signed" by the party chargeable thereby." 

Hodgdon v. Chase, 47. 

2. To a note of hand, made in the Province of New Brunswick, to the plain­
tiff, who has ever resided there, the maker, though living in this State for 
eleven years, cannot set up as a defence, our statute of limitations. 

McMillan v. Wood, 217. 

3. Where a suit is commenced against an executor, within four years of his ap­
pointment, and by mistake of the attorney as to the sitting of the Court, 
the action is not entered, this mistake will not avail the party to maintain 
a new suit after the four years have expired. Packard v. Swallow, 458. 

See BANKRUPTCY. BILLS AND NoTEs, 14. PRACTICE, 3. 



588 A TABLE, &c. 

MILLS. 

See FLOWAGE. 

MORTGAGE. 

1. A written surrender of possession of mortgaged land by the mortgager to 
the mortga,gee for the purpose of foreclosure, is ineffectual unless recorded 
within thirty days from its date. Souther v. Wilson, 56. 

2. If a mortgager of a mill, after making the mortgage, put into it a shingle 

machine and apparatus attached to it, it becomes a part of the freehold and 
passes to the mortgagee after foreclosure. Corliss v. McLagi11, 115. 

3. Though a conveyance of land by A be fraudulent and therefore void as to 
his creditors, and notes be taken therefor, secured by a mortgage of the 
same land, the assignee of the mortgager is entitled to redeem, as against 
any holder of the mortgage not claiming as a creditor of A, or standing in 
a relation which would entitle him to such an objection as a creditor might 
make. Sprague v. Graham, 160. 

4. In such a case, (except as to creditors or parties having the rights of credit­

ors of A,) the notes and mortgage are valid in the hands of one to whoni 
they have been indorsed and assigned without knowledge of the fraud. 

Jb. 

5. But if he took the notes when overdue, they are subject to equities to the 

same extent as if not secured by mortgage. Jb. 

6. The mort~;agee of personal property, who has taken p0i1session of the pro­
perty, may, before foreclosure, waive his lien under his mortgage and 
attach the same upon the debt secured by it. Libby v. Cushman, 429. 

7. A mortgai;ee who by attaching the property waives his lien, has no longer 
a title to the property as owner, and consequently is not obliged to ac-
count for its value. Jb. 

8. The right of possession of personal property mortgaged is in the mortgagee 
before as well as after a breach of the condition, unless controlled by some 
agreement between the parties. - Per TENNEY, J. Jb. 

See ATTORN1,v, 3. BILLS AND NoTEs, 13. E<tuITY, 1, 3, 4, 15, 16. 
lNsuRANCE 1 11. SHIPPING, 3. 

NEW TRIAL. 

See INSURANCE, 5. 

OFFICER. 

I. An officer is liable for taking an insufficient replevin bond, if the only 

surety never resided in this State. Wilkins v. Dingley, 73. 

2. Neither by the common law, nor by the provisions of R. S. chap. 104, § 18 
and 36, do actions of tort for the misfeasance of sheriffs or constables 
survive, as against their legal representatives. Gent v. Gray, 462. 

See AcTioN, 1. PooR DEBTORS, 1. 
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ORDER. 

See BILLS AND NOTES, 2. 

PARTITION. 

1. By the provisions of Rev. Stat. c. 121, § 33, 37, the proceedings and judg­

ment on a petition for partition are not conclusive, unless against one who 

appeared and answered to the petition, upon an elder and better title than 
that of the person holding by virtue of the partition . 

.8.rgyle v. Dwinel, 20. 

2. ·when a person is the owner of an undivided portion of lands holden in 
common, which portion is severed and set out, to be holden in severalty 

by legal process and proceedings for partition, his title adheres to and fol-

lows the estate, and becomes limited by it. lb. 

3. \,Vhen a creditor attaches the estate of bis debtor held in common with 
others, that cannot prevent the other part owners from procuring a legal par­

tition of the estate. Nor will such partition vacate or destroy the attachment 
which will remain a lien on that part of it set off to the debtor. lb. 

4. And if the attachment be followed by a judgment, execution and levy, that 
levy cannot, if made after the partiti,;n, be legally made upon the debtor's 

interest, as a common and undivided estate. To be effectual to convey 
the title, it must be made upon the estate assigned to the debtor to be held 

in severalty. lb. 

5. A judgment upon a verdict, rendered in favor of petitioners for partition 
against persons unknown, is conclusive, so far as concerns the rights of those 
who did not appear and become parties to the proceedings, although the 
finding of the jury did not conform to the issue and by inadvertence 

was not written out in form, before it was affirmed. 
Foxcroft v. Barnes, 128. 

6. A judgment establishing the partition of lands bars the legal possessory 
title of all who did become or might have become respondents. lb. 

7. In a petition for partition, where commissioners are appointed upon a de­
fault, and make a return, which is resisted by a written motion, this proceed­
ing does not make those who file the motion parties or subject them to 
costs. Moore v. Mann, 559. 

PARTNERSHIP. 

1. Where the general partner, (in a special partnership subsisting and conduct• 

ed in his name,) makes a general assignment of his property for the fiencfit 

of creditors, without using any words to show that the partnership property 
was intended to be assigned, the partnership property is not thereby trans-
ferred. Merrill v. Wilson, 58. 

2. In such case, one, who takes the partnership property by purchase from the 
assignee, cannot hold it as against the creditors of the copartners. lb. 

3. Where one of two partners has assigned his interest in the partnership 

effects to his co-partner to secure the latter for debts due him from the form­
er, but remains liable for the debts of the firm, and entitled to his share of 
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any surplus, his declarations are evidence against the firm, in an action in 
the name of the partnership, brought for the benefit of the assignee 
alone. Foster v. Fifield, 136. 

4. In such a suit, the partnership book, containing charges made against one 
of the partners, for moneys paid by him upon his private debts, is receivable 

in evidence for the defendant, to prove that the other partner must have 
known of such payments, although some other payments may have been 

made, which were not entered on the book. Jb. 

5. In such a case, as against the assignee-partner, the defendant cannot retain 

money paid to him out of the co-partnership funds upon a debt due to him 
from the other partner, if at the time of receiving it, he knew the money 
belonged to the company, unless the assignee-partner, at or before the 
payment hr.d assented thereto. lb. 

PAUPER. 

I. It is within the ~cope of the official powers of overseers of the poor, to ad­
just and pay claims against their town, made for supporting any of their 

paupers by another town. Harpswell v. Phipsburg, 313. 

2. In an action by one town against another, for the expense of a pauper, whose 
settlement is contested, evidence of a former suit, for previous expenses of 
the same pauper and of payment of the same by the overseers of the de-

fendant town, is admissible. lb. 

PEDDLING. 

I. It seems, a person who rightfully obtained a license to peddle, from the 
County Commissioners, is not liable to a penalty for not having one, al­
though the Commissioners had omitted to complete their records concern-
ing it. Foster v. Dow, 442. 

2. It seems, unexpired licenses under an act which is repealed, are not annul 
led by the repeal,when in conformity with existing laws. lb. 

PLAN. 

See DEED, 

PLEADING. 

] . Brief statements cannot prevent the offering of testimony, pertinent undec 

the general issue. Trask v. Patterson, 499. 

2. The omission, in a counter brief statement, to deny any allegation of the 
brief statement, cannot destroy or control the effect of testimony properly 
received under such counter brief statement. lb. 

See ABATEMENT. E~UITY, 21 7. ERROR, PRACTICE, I, 8. REPLEVIN, 2. 

PRESCRIPTION. 

See FLoWAGE, 3. 

POOR DEBTORS. 

1. If a person who is a constable, appoint one of the justices of the quorum to 
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hear a poor debtor's disclosure of his property affairs, the proceedings of 
the justice will be invalid, nnless it be shown, that, in making the appoint­
ment, such person acted in his capacity of constable. 

Gilligan v. Spiller, 107. 

2. Where a debtor under the R. S. chap. 148, discloses notes, accounts and ex­
ecutions, and the oath is administered to him without any measures taken 
on his part, to have an appraisal of the property, the condition of the bond 
is n'lt thereby fulfilled. Fessenden v. Chesley, 368. 

3. \Vhere a poor debtor, under bond given to liberate himself from arrest, duly 
cites his creditor, discloses personal property not exempted from attachment, 
and takes the oath prescribed; but within thirty days afterwards refuses 
to deliver the said property, to an officer, having a renewed execution to 
take it upon, his bond is thereby forfeited. Hatch v. Lawrence, 480. 

4. Althougb one of the conditions in the bond differ from the phraseology of 
the statute, so as to read that the debtor will "deliver !timself and go into 
close confinement," instead of reading that he will "deliver himself into the 
custody of the keeper of the jail, into which he is liable to be committed 
under said execution," the bond is nevertheless a statute bond. lb. 

5. The creditor has a right to recover of his debtor the amount he has paid 
the jailer, for his board while imprisoned on the creditor's execution. 

Plummer v. Sherman, 555. 

6. Such recovery may be had by assumpsit on an implied promise. lb. 

PRACTICE. 

1. In local actions, if the venue be in the wrong county, and the objection 
appear on the record, it should be taken advantage of on demurrer. After 
pleading to the merits, and after verdict, it is too late to raise the objection. 

Heath v. Whidden, 108. 
2. By a default, the declaration is to be taken as true, and regarded the same 

as it wonld have been if a verdict had been taken. lb. 

3. When an amendment has been properly made, and is for the same cause 
of action originally embraced in the writ, the amended writ is treated as it 
would have been if so made when the suit was commenced, notwithstand­
ing the amendment was not filed till the action would have been barred by 
the statute of limitations. lb. 

4. An amendment ofa writ, by striking out of the account annexed, a part of 
the charges and credits, is within the discretion of the Court, and is not a 
subject for revision on exceptions. Wig/it v. Stiles, 164. 

5. An omission of the presiding Judge to charge the jury in relation to certain 
principles, not then brought to his consideration, and no request being 
made for such instruction, forms no ground of exception. 

Harpswell v. Pl,ipsburg, 313. 

6. When exceptions shall have been filed and allowed in the District Court to 
any of its preliminary, collateral or interlocutory judgments, directions or 
opinions, the exceptions must remain among the proceedings of that Court 
without being entered in this Court, until the action shall have been pre­
pared by nonsuit, default or verdict for its final disposition between the 
plaintiff and defendants in that Court. Daggett v. Chase, 356. 
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7. A trustee disclosed in the District Court, and filed exceptions to its rulings 
and entered the exceptions in this Court, before service had been made 
upon the principal defendant; Held, the exceptions must be dismissed, be-
cause prematurely brought into this Court. lb. 

8. The plaintiff is under no necessity of filing a counter brief statement, un-
less ordered by the Court. Pratt v. Knight, 471. 

!l. A moticn to quash an indictment is addressed to the discretion of tho 

presiding J udgc. State v. Barnes, 561. 

10. \Vhen a party has pleaded and a verdict has been found against him, a 

motion to quash the indictment is not regularly before the Court, and the 
overruling it is not subject to exceptions. lb. 

11. ,vhere thc1 presiding Judge instructs the jury in a manner appropriate to 

the facts of the case, and correctly as to the law, though not in terms as 

requested, there is no cause for exceptions. lb. 
See ABATE:>O:NT BILLS AND NoTES, 4. L,1.w AND FAcT. REPLEYIN. 

2. SLANDER, 7. ERROR. TRUSTEE PROCESS. 

PROBATE. 

See WILL, 

PUBLIC LOTS. 

1. The fact, that the lands in a town reserved for public uses had been sold 
and conveyed, could not prevent their legal location. 

Argyle v. Dwinel, 2!:J. 

2. If the treawrer of a town be authorized to convey the lands reserved for 
public uses on certain conditions, under the provisions of the statute, a 
conveyance thereof, made by him without the performance of the condi­
tions, is unauthorized and ".oid. As the power of the board of trustees to 
authorize the conveyance, was conferred by statute, it could be legally ex­
ercised only in accordance with such statute provisions; and their acts, per­
formed afterwards, which might otherwise amount to a ratification of the 
doings of the treasurer, would be inoperative. lb. 

3. The effect of the act incorporating a part of the plantation of Argyle iuto 

a town by the same name, was to sanction the location of the public or 

reserved !anus within the plantation, and to assign to the town of Argyle 

the benefit of those Jots which had been located within its corporate 

bounds. lb. 

RAILROAD. 

I. A railroad company is not bound to maintain fences on the lines of their 

road, except when the same passes through enclosed or improved land. 
Perkins v. Eastern and B. '}' M. R. R. Co., 307. 

2. If an injury to another's cattle happen, (through want of such fences,) upon 
common ancl unenclosed land, it is not legally imputable to the negligence 
of the company. lb. 

3. Cattle are :not to be presumed as lawfully going at large. There must be 

proof that the town gave permission. lb. 
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REFERENCE. 

See ARBITRATION, 

REGISTRY. 

See DEED, 5, 6, 7, S, D, 10. 

RELEASE. 

See D~ci,;n, I. 

REP LEVIN. 

593 

1. S. delivered to \V. a quantity of hides, and received his note at their 

agreed value, payable in eight months. At the same time \V. gave to S. 

a written agreement, if his note should not be paid at maturity, to return 

the leather made from the hides to S. to be sold by him, and the proceeds 
to be applied to the payment of the note, and the surplus, if any, paid to 
\V. Held· that the property in the hides passed to W. and that S. could 

not maintain replevin for them. Southwick v. Smit!t, 228. 

~- It seems, that in replevin, after issue joined upon the merits, it is too late 
to move that the action be dismissed because no replevin bond was re-
turned. Wilson v. Nichols, 566. 

See OFFICER, 1. 

RESERVED LANDS. 

See Punuc LuTs. 

REVENUE LAWS. 

1. When property has been seized and libeled by a collector of the customs 
for a breach of the revenue laws of the United States, it is to be considered 
in the custody of the law, nntil the claimant obtains tl,e possession by 

order of the Court. Barnes v. Taylor, 514. 

2. Therefore a demand made upon the collector by the marshal, holding an 
order of restoration, and a refusal by the collector to deliver the property 
would not prove a conversion by the collector. lb. 

3. In such a case a portion of the property was abstracted, while thus in the 
custody of the law, and the claimant obtained an order for the restoration of 
the whole, and actually received poss•ission of the part which remained. 

Held, he could not maintain trover against the collector for the abstracted 

~- D. 

4. ft sCl'ms, !,is remedy should be sought in the ~ar.ie Court of tho United 

States which ordered the restoration. lb. 

SALE. 

I. In an action for goods sold and delivered, if the plaintiffs furnish credible 

testimony, that the goods were purchased by defendant of the plaintiffs, as 
a partnership known by their style and name; that a bill of goods was 

VoL. xvi. 75 
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6. \Vherc the defendant uttered actionable words without a lawful object, and 
there are no pleadings under which their truth may be given in evidence 

he cannot show tlie misconduct of the plaintiff to rebut the presumption 
of malice; nor, unless the misconduct gave rise to the charge and lead the 
defendant to believe I,im guilty, could it be given in evidence in mitigation 
of damages. lb. 

7. If, in an action of slander, the presiding Judge instruct the jury upon a sup­
posed case wherein actionable words might be spoken with propriety, and 
to prevent misapprehension, should remark that the case supposed was not 
intended to be represented as the one before them, it is not erroneous. lb. 

STA TUT ES CITED, EXPOUNDED, &c. 

STATUTE OF THE UNITED STATES. 

1841, Aug. rn, Bankrupt Act, 54 

STATUTE OF .MASSACHUSETTS. 

1802, l\Iarch 6, Fishery in \Varren, G37 

STATUTES OF MAINE PRIOR TO REVISED STATUTES, 

1821, c. 37, Partition, 13011821, c. 85, Depositions, 167 
203 
286 
507 
286 
271 

" 3(), Mortgage, 452 " 118, Ways, 

" 40, Dower, 417 " 128, Fence, 
" 52, Executors, &c., 361 l 1830, c. 470, G~ardian, 

" G2, Disseizin, 131 1834, c. 66~). [137,] Fence, 

" 80, Replevin, 75 1831:l, c. 344, Attachment, 

REVISED STATUTES, 

Chap. 1, Construction, 542 Chap. 115, Costs, 560 
5, Town Meetings, 526 116, Justice of the Peace, 

25, D,,fective Ways, 311 543,545 
25, County Com'rs, 2()0 117, Assignment, 15 
29, Fence, 36G 1m, Trustee Process, 4tl6 
30, Impounding, 286, :HO 120, Executors, &c. 361 
32, p,, uper, 316 120, Legacy, 477 
45, Partnership, 60 121, Partition, 560 
6(), Usury, 106 125, .Mortgage, 
76, Corporation, 134 161, 386, 432, 452 
81, Railroad, 308 12(), Waste and Trespass, 204 
91, Deed, 144 1:i3, Depositions, 6(), 167 
()4, Execution, 268, I 38, References, n 
96, Injunction, 4251 146, Limitations, 49, 454, 459 
!)7, Appeal, 76 147, Disseizin, Jal 
m, Exceptions, '289, 357, 488 1 ] 48, Poor Debtors, 482, 557 
9D, County Com'rs, 446 Jf,2, County Com 'rs, 469 

104, OJlicer, 46:3 156, Stolen Goods, 3:34 
110, Guardian, 507 1GB, Officer, 2G4 
112, Probate Sale, 476 167, Acressory, 87 
114, A1tachment, '.nl 172, Indictment, 3:14 
115, Set-off, 15, 426 178, House of Correction, 46() 
115, Pleading, 325 
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SunsEQ,UENT STATUTES. 

1842, c. !l, Railroad, 30() 1845, c. 172, Report of Judge, 537 
23, Poor Debtors, 557 JB46, C. l!J2, Usury, 106 

1843, c. 27, Peddling, 446 200, Peddling, 447 
H144, c. 88, Poor Debtors, ]07 202, Usury, 106 

112, Assignment, Gl 1847, c. 13, Divorce, 282 
117, .Married Women, 502 28, Appeal, 2:J0 
126, F'ishcry, [)37 1848, c. 37, Town Meeting;;, 526 

1845, c. 168, Exceptions, 73 85, Poor Debtors, 108, 369 

SPECIAL LAW. 

1846, c. 350, City of Portland, 458 

SURVEY OF LAND. 

See DEED. 

TAX. 

1. In a sale of lands by a county treasurer for unpaid taxes, where there is no 
stipulation before the sale, that a credit is to he given, and after the sale 

the treasurer receives a note for part of the purchase money, this does not 
invalidate the sale. Longfellow v. Quimby, 196. 

2. Where a person has been compelled to pay a town tax, wrongfully assessed 
upon him, he may recover it back in an action against the town for money 
had and received. Briggs v. Lewiston, 472. 

3. But the charges for officer's fees and charges for commitment, arising from 

the non-payment of such tax, cannot be recovered of the town. lb. 

TENANCY IN COMMON. 

See DEED, 20, 21, 22, 23. TRESPASS, 1. 

TOWN. 

1. \Vhen the right to a penal action depends upon the official character of the 
plaintiff as a town officer, be must sbow that he was duly elected at the 
town meeting, and that the notice for convening the meeting, was posted 
in a "public and conspicuous" place, unless the town have designated 
a different mode ; and this must appear by the official return upon the 
warrant. Fossett v. Bea.rec, 523. 

2. \Vhere the officer's return upon a warrant for a town meeting did not show 
that the copies posted up were attested, or that they were posted in 
conspicuous places, evidence that the copies posted up were attested, and 

posted in public and conspicuous places in the town, will not cure the 

defect in the return. Jb. 

3. Such evidence is inadmissible, except for the single purpose of showing that 

the officer ought to be permitted to amend his return, and when it appears 

that he is willing to amend. lb. 

4. Such an amendment can be made only by the same officer and on his 

responsibility. lb. 
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5. \Vherc a statute requires that certain town officers shall be freeholders, the 

choice of a puson, 1Vho is not a frceltolder, is merely void. 
Spear v. Robinson, 531. 

TRESPASS. 

l. ,vhere a trespass has been committerl upon the land, of which the plaintiff 

is part owner, !,is right of action cannot be defeated by a subsequent pay-
ment to his co-tenants. Longfellow v. Quimby, lUG. 

2. In an action of trespass qua.re clausum, evidence is not admissible of acts 

of trespass upon other lauds of plaintiff, than those described in liis writ. 

lb. 

3. Nor is the trespass, as matter of law, a wanton one, though committed 

without license from any owuer of the land. lb. 

4. " The trouble of looking after trespassers," is not to be taken into consid-

eration by The jury in making up the damages in s11ch an action. lb. 

5, The law does not recognize interest as tlte exact measure of damages fur 

the detention of property taken in trespass, in addition to its value. lb. 

Sec FENCE. 

TROVER. 

See REVENUE LAW!, 

TRUST. 

See Ass1GN>1ENT, 4, 5, 6, 7. EQUITY, 7, 8, 9. 

TRUSTEE PROCESS. 

1. It is no defence to an action on a joint note, that one of the promisors has 

been summoned and defaulted as trustee of the payee, and has paid to the 

creditor in the trustee process the amount of tho judgment thus recovered 
there being no evidence to show that he was adjudged trustee on accoun 

of the note. In the absence of evidence, the presumption is, that he was 

held trustee on account of other indebtedness. Hutchinson v. Eddy, 91. 

2. It seems that where a debtor holds a joint contract against two or more, 

and his creditor would avail himself of the benefit of it by trustee process, 

he must smnmou all the parties liable by law to discharge it, who reside 

within the State. lb. 

3. A trustee, who does not disclose at the first term, is not entitled to costs 

arising at any subsequent stage of the case Warren v. Gibbs, 464. 

4. The adjudieation of the Judge of the District Court as to the facts in a 

trustee process 1s conclusive. Fletcher v. Clarke, 4tl5. 

5. Exceptions can be sustained, only when it appe,1rs from the exceptions t!tem­

sc/vcs that he misapprehended or misapplied the law upon the facts as be 
had adjudged them to be. Unless they show such misapprehension or 
misapplication by him of the law, they must be overruled, although this 

Court might come to a result different from his upon the facts as presented 

by the disclosure and the depositions used in connection therewith. lb. 
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6. If a supposed trustee holds goods, effects or credits of the principal defendant, 

under a conveyance from him which is fraudulent as to creditors, he will be 

charged, if the fraud was actual, whether the plaintiff became a creditor 
before or after such conveyance. But if the fraud was merely a legal one, 

he will be discharged unless the plaintiff was a creditor at the time of such 

conveyance. Jb. 

See h:suRANcE, 1:3. 

USAGE. 

See BILLS AND NoTEs, 6. 

USURY. 

1. Under Revised Statutes, c. 69, § 7, where the damages in an action on a 

note alleged to be usurious, are not reduced hy the oath of the defendant, 

but by the voluntary act of the plaintiff, in indorsing the amount received 

as usurious interest on his note, after the commencement of the s11it, the 

defendant is not entitled to costs. Cummings v. Blake, 105. 

2. To a promissory note the defence of usury, by the oath of the defendant 

can only be made in a suit brought in the name of the payee. 

Cusknuui v. Downing, 45:1. 

The plaintiff traveling with a hired horse met an accident through a de. 

fect in tl,e highway, by which the horse was entirely rnined. He paid its 

value to the owner. In his damages recovered of the town it was !,e.'il, 

that the value of the horse was rightfully included. 

little.field v. Biddeford, 310. 

See CouNTY Co~rnussIONERs. DE~:n, 21, 23. 

WILL. 

J. Where a testator provided in his will that any of his children, a!ler they 
should come of age, should have the privilege of continuing at 11011,e in 
pursuit of the common busiuess of the family, and to receiYe as a com­

pensation for their labor, at the rate of $130 a year, for the boys, and 7G 

cents per week for the girls; it seems, that the services r8nuered were 

conditions upon which they should receive said sums, and that they "·ere 

legacies, which might be recovered in an action at 1"w a;;;icn:;t the ex-

ecutor. Nava/I, .qpptliant, 474. 

2. And that such legacies might accumulate until the di,-ision of the est:tte 

fixed by another clause in the will. lb. 

:). But where the judge of probate refuses to grant a petition to sell real estate 

to pay the debts of the testator and charges of administration, and dis­

misses the petition, and an appeal is taken to this Court; and there is no 

exhibition in the decree, nor in the reasons for the appeal, of the eYidcnce 
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presented to the judge of probate, nor does it appear, that there was satis­

factory proof that thu services had been performed, for which the claim 

was made; nor that the personal property wus inadequate to meet what 

was required, the decree of the judge of probate must be aHirmed. lb. 

WRIT OF ENTRY. 

See AssIGN>IENT, 7. 

ERRATA. 

PAGE W, in the abstract, erase the last part of the last paragraph, and insert the 
following:-" In such a case, the guarantor would not be discharged by 

want of notice, (betore suit against him,) that the note could not be 
collected of the mak<'r, or by any other !aches of the guarantee, unless 
such want of notice or such ]aches would in case of his liability, be the 
occ:rnion to him of some loss or injury." 

109, insert at the bottom of the page, the following line: -
" J, and M. L. Appleton, for plaintifis." 

18J, in the thlrd line of the abstract, instead of" or,1' read" and." 
2B3, in la~t line of abstract, instead of ''from the District Court to," read, "to 

the District Court.from." 

4C~, in the abstract, after the word" interest,'' insert" w,th the figures in the 

inargin, $123,0G/' 




