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CASES 

IN THE 

SUPREME JUDICIAL COURT, 
IN THE 

COUNTY OF LINCOLN. 

ARGUED AT MAY TERM, 1844. 

IRA HERSEY Sf· al. versus SAMUEL VEAZIE. 

No. individual members of a body corporate have the right, by a bill in 
equity, without the consent of such corporation, legally obtained, to. call 
the agents or officers thereof to account with the plaintiffs, or to make 

set\leme-nts and adjustments with them, for money of the corporation, 

alleged to be in the hands of such officers. 

If the defendants in the bill in equity, as agents of the corporation, have 
acted fraudulently towards it, obtained fraudulent judgments against it, and 

on them have rn~de a fraudulent sale of its franchise, these are wrongs 
primarily committed against the corporation. And until it has been shown 
to have been incapable of doing it, or to have been faulty, no corporator 
can assume the right of the corporation to obtain redress for such wrongs, 
and to settle for them with the.per~ons commiiting them. 

If after proper exertions made to procure the corporation to obtain redress, 
it J,ad been found incapable of doing it, or hurl improperly or collusively 
refused to do it, the corporators might, perhaps, have obtained redress by 
making such corporation a party defendant; but unless it is made a party, 
it would be improper for the Court to proceed and compel the defendants to 
make a settlement, which could not be conclusive upon the rights of the 
corporation. 

Where shares in a corporation have been transferred by a debtor to his 
creditor, the latter agreeing with the former "to account for the said. 
shares, or reconvey them," the debtor.has no such interest as would enable 
him to maintain a bill in equity against a third person by reason ther{lof. 

BILL in equity. The facts appear in the opinion of the 
Court. 

Everett and Groton, for the plaintiffs. 
VoL. XI. 2 
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Hersey 1·. V cazic. 

Kent, for the defendant. 

The opinion of the Court was drawn up by 

SHEPLEY J. - "When this bill was filed by Ira Hersey, Sam­
uel Veazie and Alfred J. Stone were made parties defendant. 
After they had filed their answers, the plaintiff discontiaued as 
to Alfred J. Stone, and asked leave to amend his bill, and to 
make John Coburn,, as the executor of Jonathan Baker, de­
ceased, a party plaintiff. Leave was granted upon terms, and 
the executor of Baker became a party. Instead of amending 
the bill by inserting his name, with averments suited to present 
properly the claims of both the plaintiffs, a separate paper has 
been presented, containing a reference to the motion for leave 
to amend, as if that had some connexion with the bill, and a 
reference also to the answer of Veazie, as if that could be 
properly noticed in an amended bill, or regarded as an answer 
to it in its amended form. Since leave to amend was granted, 
the proceedings have been very informal and irregular. The 
defendant has filed a demurrer to the most material portions of 
the amended bill, which by consent has been argued without 
regard to the form, in which the allegations made by the pres­
ent plaintiffs have been presented. Stripped of their formal 
parts the material allegations, contained in the papers presented 
as a bill, are in substance : that the proprietors of the booms 
in Androscoggin river were constituted a body corporate ; that 
the property of the corporation was represented by thirty­
six shares; that James Rogers formerly owned eight of those 
shares, and on March Ql, 18Q3, conveyed the same to Jona­
than Baker, who on June Q5, 1828, executed an instrument 
in writing "agreeing to account for the said shares or re­
convey them, when he should have realized therefrom the 
amount of a note for $ 930, due from the said Rogers to said 
Baker, and other demands in said instrument alluded to," as 
stated in the bill ; that after Rogers had conveyed those shares 
to Baker, he conveyed or assigned all his right to them to the 
plaintiff, Hersey; that from the year 1825, to the year 1831, 
the defendant was the collector of tolls, treasurer, and sole 
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agent of the corporation, to prosecute and defend suits ; that 
during all that time the booms were under his care and man­
agement, whereby he became possessed of a large amount of 
the funds of the corporation, for which he has rendered no ac­
count; that by the purchase of shares and by obtaining proxies 
from other shareholders, he obtained the control of a major 
part of the shares and of the corporation ; that during the 
year 1829 he fraudulently caused certain actions at law to be 
commenced against the corporation in his own name and in 
the names of other persons, and collusive judgments to be ob. 
tained in them by his consent as agent of the corporation, and 
that with intent to defraud the other shareholders he thereby 
caused the franchise of the corporation to be sold and received 
the pay therefor; that he ought to render an account and pay 
over to the plaintiffs their proportions of the sums of money 
by him received for tolls and otherwise, and of the amount re• 
ceived for the sale of the franchise ; and that he has obtained 
possession of the books and papers of the corporation and re­
fuses to permit the plaintiffs to have access to them. The 
prayer is in substance, that an account may be taken ; that 
the books and papers of the corporation may be produced; 
and that he may be decreed to pay to the plaintiffs their pro­
portion of the funds of the corporation in his hands. 

There is no allegation in the bill, that the corporation has 
been dissolved, or any facts stated, from which such an infer­
ence could be justly drawn; or that it has refused to call upon 
the defendant to account; or that it has acted collusively with 
him except as represented by him as agent. And although it 
is alleged, that he had obtained a control of the corporation by 
proxies and purchase, there is no allegation, that a corporate 
meeting could not be obtained. And by our law, the minority 
of the shareholders may cause a meeting of a corporation to 
be called ; and those, who had given proxies to the defendant, 
could at any time have voted upon their own shares, or have 
revoked their proxies and caused their shares to be represented 
by the agency of other persons. It is not alleged, that he held 
a majority of the shares in his own right, and thereby prevent-
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ed the corporation frrnn passing any vote to call him to account 
with it. It does not therefore appear from the allegations, that 
the corporation had not the power and the dispositiot1 to settle 
with its collector and treasurer and agent, according to its own 
pleasure; unless it may be inferred from the delay to do it. 
This cannot be inferred from mere delay, especially when there 
does not appear to have been any effort made by the holders 
of these eight, or the holders of any other shares, to have a 
meeting of the corporation called for such a purpose; and when, 

from aught that appears in the bill, there may have been direc" 
tors or trustees of the corporation, with power to have made 
an adjustment with the defendant. As this bill is presented, 
the plaintiffs assume the right, which no member or members of 
a body corporate have or can have without its consent legally 
obtained, to call its officers and agents to account with them, 
and to make settlements and adjustments with them. If the 
defendant should settle his accounts with the plaintiffs, the 
corporation would not be bound by it; nor would any payment 
made to them be good against the corporation. Nor can the 
plaintiffs by the interposition of a court of equity accomplish 
such an object; for the Court could not rightfully assume the 
control of the corporation, and exercise its rights in this re" 
spect, without its being a party to the suit, and having an 
opportunity to justify its own course of proceeding. If the 
defendant, as agent of the corporation, acted fraudulently 
toward it, obtained fraudulent judgments against it, and on 
them made a fraudulent sale of its franchise, these were wrongs 
primarily committed against the corporation. And until it 
has been shown to have been incapable of doing it, or to have 
been faulty, no corporator can assume its right to obtain redress 
for such wrongs, and to settle for them with the person, who 
has committed them.. If the plaintiffs have been injured by 
these fraudulent acts,. they should have taken measures to have 
the corporation obtain redress for them, and through its action 

· have obtained their own redress. If after proper exertions 
made it had been found incapable of doing it, or had impro" 
perly or collusively refused to do it, they might perhaps have 



MAY TERM, 1844. 13 

HersPy v. Veazie. 

obtained redress by making it a party defendant. 1,Vithout 
the corporation being made a party, that an adjustment of all 
these alleged grievances mig·ht be made between those having 
competent authority, it would be improper for the Court to 

proceed and compel the defendant to make a settlement, which 
could not be conclusive upon its rights. Robinson v. Srnith, 
3 Paige, 222. Nor can the bill be sustained on the allegations 

respecting the books and papers, because it would be to no 
good purpose to compel their production, when they could not 
be used to produce any final result. Nor does it appear, that 
it can be useful to the plaintiffs to retain the bill and permit 
another amendment, to have the corporation made a party; 
as it would seem to be probable from the allegations made in 

the bill, that the proper measures had never been taken or 

the proper proceedings had to enable them to make the cor­
poration properly a party. There is another difficulty to be 
encountered. The bill is now multifarious. The plaintiff, 
Hersey, can have, according to the bill, no right to call upon the 
defendant or upon the corporation, should it be made a party, 
for any dividend of profits or property. Baker was the sole 
owner of the eight shares, so far as the corporation and its 
officers and the other shareholders were concerned. He alone 
could receive any money, which might be payable to the owner 
of them. Hersey does not stand in the relation of assignee of 
a mortgagor to Baker or his executor. The contract from 
Baker to Rogers appears to have been made more than five 
years after the shares had been conveyed to him, and it is 

stated in the bill to have been an agreement "to account for 
the said shares or reconvey them." It was therefore at his 
option to account for them; and Hersey could not have claim­
ed a reconveyance, or an account of the property or profits 
received for them, upon a tender of the amount due from 

Rogers to Baker. All that he could claim of him was to 

account to him for their value. His claims, if any he have, 
are only upon the estate of Baker, and not upon the corpora­

tion, or its funds. 
The demurrer is allowed, and bill dismissed with costs. 
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NATHANIEL PLnl~IER versus "\VJLLIA!lf vVALKER St- al. 

The distinguishing characteristics in a declaration in a writ of rigbt are, 
that the demand is of tbe land as the deman<lant's right and inheritance in 
fee, averring a seizin nf himself, or of an ancestor under whom he claims, 
taking the esplees, &c.: and that he ought to have p•Jsse,,sion of the 

same, but that the tenai;t deforceth him. The words, " as vy our writ of 

right," are wholly immaterial in our mode of proceeding. 

If the demandant, in his writ, alleges that he 1cas seized as of Jee and right, 
but concludes by alleging a disseizin done to himself by the tenant, it is 
but a writ of entry; and a judgment thereu pan is no bar to a writ of 

right. 
The Court may permit the demandant in a writ of entry, or a writ of right, 

to amend his declaration by diminisl,ing the extent of his claim, even 

after a verdict is returned into Court and before it is aflirmed. 

Tms action was tried at the September Term in this county, 
1843, before SHEPLEY J. The same action had been tried at 
the term at which i.t was entered, September, 1841, when the 
jury disagreed. At this first term, the defendants offered for 
a plea, that they " were not guilty of disseizing," &c. The 
Judge then presiding ruled that such was not the proper plea, 
and required the tenants to plead the general issue to a writ 
of right. The tenants then, protesting that the writ was not 
a writ of right, filed the plea required, and also filed a brief 
statement alleging a former judgment between the parties. 
This plea is sufficiently noticed in the opinion of the Court. 
They also filed a disclaimer of part of the premises. 

The declaration originally was ; " In a plea of land, where­
in the said Plummer demands against the said William and 
George Walker one messuage with the appurtenances in Alna 
aforesaid, bounded," as particularly set forth; "which he, the 
said dernandant, claims to be the right and inheritance of him, 
the said Nathaniel Plummer. Whereupon the said demand­

ant says, that he, himself, was seized of the demanded pre­
mises in his demesne as of fee and of right, within twenty 
years now last past, by taking the esplees of the same to the 
value of five dollars by the year, and ought now to be in quiet 
possession thereof; whereof the demandant complains that the 
said ·William and George unjustly <leforce him.'' 
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At the term at which the last trial took place, Sept. 1843, 
the demandant moved for leave to amend in two particulars ; 
to insert the words, "as by our writ of right," immediately 
following the words, "inheritance of him, the said Nathaniel 
Plummer," and before the word "whereupon ;" and by so 
altering the description of the demanded premises as to de­
mand a less portion thereof. To each of these amendments 
the tenants objected, but they were permitted by the Judge, 
and made. 

The jury brought in their verdict, that the demandant re­
cover one eighth part of the premises described. Before the 
verdict was affirmed, the demandant moved for leave to amend 
his declaration by inserting the words, "undivided eighth part 
of a," immediately preceding the word "messuage." The 
tenants objected, but the amendment was allowed and made. 
The verdict was then affirmed. 

The tenants filed exceptions to the rulings and decisions of 
the Court, stating in the exceptions the rulings at each trial. 

E. ~ J.W. H. Srnith, for the tenants, contended that the 
writ was originally a writ of entry. It wanted the words, "as 
by our writ of right," to make it a writ of right. These words 
are in the forms of writs of right, and constitute the only 
material difference between such writs and writs of entry. 
Stearns, 427, 497; Jackson on Real Actions, Q5, 277. 

The amendment changed a writ of entry to a writ of right, 
and was improperly allowed. Haynes v. Morgan, 3 Mass. R. 
208. In England any amendment of a writ of right is not 
permitted. 4 Bos. & P. 64 and 234; 5 B. & P. 429. All 
writs of right had been abolished in this State by the legis­
lature before this amendment was permitted, and it was too 
late for the Court to allow a party to bring a writ of right by 
making one out of a writ of entry. Rev. Stat. c. 145, § 1. 

If the view already taken be the correct one, the Court at 
the first term erred in requiring the tenants to put in a plea to 
a writ of right, it being then a mere writ of entry. 

The ruling, that the former judgment was not a bar to this 
action, was erroneous. In that case the allegation was, that 
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the demandants were " seized as of fee an<l right;" and that 

was a writ of right, if the present one was before the amend­
ment. 

The amendment, after the verdict was returned into Court, 
was improperly allowed. It changed the effect of the verdict. 

Having demanded the whole, he cannot recover a part. 

F. Allen, for the demandant, contended, that the writ, as 
originally made, was a writ of right, and the amendment to 
the form of it, was wholly immaterial. It is not necessary to 
state in the writ, that it is a writ of right. The true distinction 
is, that a writ of entry alleges a disseizin, and a writ of right 
does not. The decision was right in requiring a plea to a 
writ of right before the amendment. Pree. Dec. 303, 304, 

305 ; Stearns, 358 ; Booth, 92 ; 22 Pick. 122. The_ allegation 
that it is a writ of right in England, where the declaration is 
no part of the writ, is merely to give the Court jurisdiction. 
But the necessity for it does not exist here. 

This disposes of the· objection, that the ruling, with respect 
to the effect of the former judgment, was erroneous. The 
writ in that case alleged a disseizin by the then tenant, and 
it was but a writ of entry, and is no bar to a writ of right. 
Arnold v. Arnold, 17 Pick. 4. 

An amendment lessening the close demanded may be allow­
ed by the presiding Judge, in the exercise of his discretionary 
power, at any time before judgment; and such act is not the 
subject of exceptions. 2 Shepl. 213; 3 Shepl. 136; 13 Pick. 
535; 21 Pick. 176. 

A writ of right may be amended as other writs. Howe's 
Pr. 385; Boston v. Otis, 20 Pick. 38. 

The opinion of the Court was drawn up by 

WHITMAN C. J. -The distinctive characteristics of a de­
claration in a writ of right, are, that the demand by the plain­
tiff, is of the land as his right and inheritance in fee, averring 
a seizin of himself, or of an ancestor under whom he claims, 
taking the esplees, &c. and that he ought to have possession of 
the same, but that the defendant deforceth him. In the English 
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mode of proceeding the words "as by our writ of right," &c. 
may with propriety be added, because the writ there is issued 
separately from the declaration, and in a form wholly inappli­
cable to our mode of proceeding. Booth on Real Actions, c. 3. 

In our mode of proceeding, in which the count is inserted in 
the writ, those words become senseless. The plaintiff's writ in 
this case, as originally issued, was in due form, according to 
our practice, and was properly a writ of right. The amend­
ment adding the above words was therefore immaterial. 

The writ, a copy of which was introduced at the trial, 
wherein Plummer & als. were defendants, and Walker was 
plaintiff, was a writ of entry. Although the plaintiff therein 
alleges, that he was seized as of fee and right, yet he concludes 
by averring a disseizin done to himself by the defendants. 
The general issue, in such case, is nul disseizin; whereas, in 
a writ of right, there is no allegation of a disseizin, and of 
course no such general issue. The Court, therefore, were 
clearly right in refusing to admit such a plea in this case. 

Thus in effect the plaintiff's exceptions, laying aside what 
took place at the coming in of the verdict, are wholly disposed 
of. The case of Arnold v. Arnold, 17 Pick. 4, affords a full 
elucidation of the doctrine relied upon by the plaintiff in this 
case, and contended against by the counsel for the defendant. 
It is said of a writ of right, that "it is of so forcible a nature 
that it overcomes all obstacles, and clears all objections that 
may have arisen to obscure and cloud the title." F. N. B. 6; 
I Inst. 158; and the case last cited, fully enforces this principle. 

As to the disclaimer in the former action, attempted to be 
set up in bar of this, we find the parties were not the same in 
both; and from the argument of the defendant's counsel it is 
evident that there was some difficulty, to say the least of it, in 
making out the identity of the land disclaimed, as being the 
same with that recovered; and the counsel for the plaintiff 
utterly denies its identity; and we are not furnished with the 
means of enabling us to determine any thing concerning it. 

The amendments of the plaintiff's declaration, including the 
one made at the corning in of the verdict, were dearly such as 

VoL. x1. 3 
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are admissible by the Court in the exercise of a sound discre­

tion, having regard to the furtherance of justice. To allow a 
plaintiff to diminish the extent of his claim is almost a matter 
of course. · Dewey v. Brown, 2 Pick. 387. And the doing it at 
the coming in of the verdict, to accommodate the demand of 
the plaintiff to the finding of the jury, may be admissible, when 
it shall appear to be in accordance with what may be just and 
reasonable ; and in either case it furnishes no cause for excep­
tions. 

Exceptions overruled. 

NA-THAN GILPATRICK t.'ersus WILSON P. HuNTER Sf- al. 

If the plaintiff, during the pendency of an action of trespass in his favor 
against several persons for a joint trespass, committed upon his person and 
property, receives of one of them a sum of money, and gives a receipt 
therefor "in foll of said L's trespass, where he and ,vi!son P. Hunter, 

(another defendant) were in company, together with others;" this operates 
as a discharge of the other joint trespassers, and the action can no longer 
be maintained against either of them. 

ExcEPTIONS from the Middle District Court, REDINGTON J. 
presiding. 

Trespass for breaking the plaintiff's wagon, tearing his 
clothes, and injuring his person. The suit was commenced 
against the present defendants and Seth Leonard; A brief 
statement alleged, that the demand was fully paid and satisfied, 
and the action discharged. At the trial the defendants offered 
in evidence a receipt signed by the defendant, in these words. 
"Lisbon, December 20, 1841. This day received of Seth 
Leonard five dollars in full for a trespass and damage done me 
on the road from Bath to Topsham, which damage of trespass 
is now in suit pending at the Middle District Court next to be 
holden at Wiscasset ; the said five dollars in full of said Leon­
ard's trespass where he and Wilson P. Hunter was in company, 
together with others. Nathan Gilpatrick. 

"Attest, James M. Rogers." 
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The counsel for the defendants insisted, that the receipt 
operated as a discharge of all the defendants. The presiding 
Judge ruled, that the receipt operated as a discharge of Seth 
Leonard alone, and not of his co-trespassers ; and would only 
diminish the damages by that sum. The plaintiff then dis­
continued his action against Leonard, and proceeded against 
the others. A verdict was returned for the plaintiff, and the 
defendant filed exceptions. 

E. B. Bowman, for the defendants, submitted the action on 
his part, on the following citation of authorities. 5 Dane, c. 
146, a. 7, <§, 21, 22; Kiffin v. Willis, 4 Mod. 379; Briggs 
v. Greenfield, 8 Mod. 217 ; Co. Lit. ·232; 5 Bae. Ahr. 204; 
Hammond's N. P. 72; Hobart, 66; Com. Dig. Trespass, A. 
I ; Story on Partnership, 260. 

S. JJ;Ioody, for the plaintiff, submitted the case, with the 
single remark, that the rulings of the Judge of the District 
Court, to which the defendants except, was in accordance with 
the principles of law and equity. 

The opinion of the Court was by 

SHEPLEY J. - The plaintiff commenced an action of tres­
pass against the defendants and Seth Leonard, for a joint tres­
pass committed upon his person and property. He afterward 
received of Leonard five dollars "in full of said Leonard's 
trespass, where he and Wilson P. Hunter were in company, 
together with others." The question presented is, whether 
this operated to discharge the other joint trespassers. 

In a joint trespass, or tort, each is considered as sanctioning 
the acts of all the others, thereby making them his own. Each 
is therefore liable for the whole damage, as occasioned by him­
self, and it may be recovered by a suit against him alone. 
There can be no separate estimate of the injury committed by 
each and a reco:very accordingly. Brown v. Allen, 4 Esp. R. 
158; Wynne v. Anderson, 3 C. & P. 596. 

The difficulty in maintaining the suit against the others is, 
that the law considers, that the one, who has paid for the 
injury occasioned by him, and has been discharged, committed 
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the whole trespass and occasioned the whole injury, and that 
he has therefore satisfied the plaintiff for the whole injury, 
which he received. Co. Litt. 232; Com. Dig. Pleader, 3 M. 
12; Hobart, 66; Kiffin v. Willis, 4 Mod. 379. 

The plaintiff by his own act appears to have precluded him­
self from a recovery against the defendants. 

Exceptions sustained, 
and a new trial granted. 

JoHN HussEY, Adm'r Sf al. versus ELIZABETH DoLE Sr al. 
Ex'rs lij al. 

It is a general rule, that all interested in the subject of a bill in equity should 
be made parties thereto, as plaintiffs or defendants, that a complete decree 
may b~ made between them. 

The want of proper parties to a bill in equity may be taken advantage of 
at the heariug. 

But when the objection for defect of parties is not taken until the hearing, 
it is competent for tb,i Court, on such terms as they may deem proper, to 
order the ca~e to stand, with leave to the plaintiff, if he shall move therefor, 
to amend by adding new parties. 

Where a conveyance is made of certain lands in trust that the grantee will 
appropriate the proceeds of the sale thereof in a certain manner; and after­
wards, another grantor, by deed of warranty, conveys the same and other 
lands to tlie same grantee, who at the same time gives back to the last 
grantor a bond, con di tinned to account to him for the proceeds of all the 
sales in a manner different from that indicated in the first conveyance; 
the grantee will not be relieved from the duty undertaken by him in the 
bond, by reason of any claims on the part of those interested in thll trust, 
npon which the first cunveyance was made. 

Tms was a bill in equity brought by John Hussey, adminis­
trator of the goods and estate which were of William Waters, 
deceased, and by Edwin ·waters, Orrin Waters and Mary Jane 
Waters, as heirs at law of the intestate, against John Dole, 
deceased ; and was heard on bill, answer and proof. During 
the pendency of the suit, John Dole died, and his executors 
and heirs at law took upon themselves the defence. It ap­
peared in proof, that there were six heirs at law of William 
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Waters, and no reason was alleged or shown, why the other 
three should not have been made parties, if any of them were. 

The case was argued in writing by 

Ruggles, for the plaintiffs, and by 

M. H. Smith, for the defendants. 
But one of these arguments, which was very full, and mainly 

on the merits, has come into the hands of the reporter. 

The facts bearing on the questions decided, are all stated in 
the opinion of the Court, as drawn up by 

TENNEY J. -This bill was originally brought by the present 
complainants against John Dole, charging, that certain real 
estate was conveyed to him, Lucius Barnard and Joseph Glid­
den, in trust, by William Waters ; that portions of the estate 
so conveyed have been sold, payment received, or security 
taken for the purchase money, and that other portions remain 
unsold; that Lucius Barnard has died insolvent, and that 
Joseph Glidden had conveyed to said Dole, before the decease 
of the latter, all his right and interest in the estate; that Dole 
has been called upon to accou~t for the estate conveyed, and 
has refused so to do ; and the complainants seek a discovery, 
and pray relief in the premises, by payment, assignment and 
conveyance. 

Dole appeared and filed his answer, admitting that the real 
estate was conveyed to him and the other grantees named in 
the deed, in trust; that they have sold and conveyed portions 
thereof; have received a part of the purchase money; have 
certain notes for a part, secured by mortgage; that Joseph 
Glidden has released his interest in the premises, and that 
Lucius Barnard died insolvent ; that he has accounted for the 
money received in the manner contemplated in the contract of 
trust. But he insisted in his answer, that a part of the estate 
was held in trust for persons other than the said Waters and 
his representatives. 

Pending the suit, the original defendant died. His execu­
tors, and legatees, devisees and heirs appeared upon a bill of 
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rev1vor and filed their answers, relying substantially upon the 
grounds taken in the answer of the original defendant. 

On May 4, 1825, vVilliam vVaters conveyed to John Stuart 
the land described in the complainant's bill, and the same was 
conveyed by John Stuart to Ann S1.uart by deed dated Sept. 
2, 1826. On June 26, 1835, Ann Stuart gave to Dole, Bar­
nard and Glidden, a deed of the parcel first described in the 
complainants' bill, in trust, for the use of Abigail Carleton, and 
the heirs of Polly Glidden, deceased, and the heirs of Jane 

Clark, deceased, the said Abigail, Polly and Jane, being the 
children and heirs of Samuel Waters, the father of said Wil­
liam Waters, and on July 10, 1835, conveyed the residue of 

the land described in the bill to William Waters. On July 5, 
1835, Dole, Barnard and Glidden were put in possession of 
the parcel conveyed to them by Ann Stuart on a writ of pos­

session, issued on a judgment obtained against William Waters 
in their favor; and on the same day he surrendered to them in 
writing the land, of which they took possession, and received 
from them a lease of the same for one year. On July 6, 
1836, William Waters conveyed to them by deed with cove­
nants of warranty, the whole of the land described in the bill, 

and Dole and Barnard at the same time executed and delivered 
to him a bond, agreeing therein, that whenever the whole or 
any part of the land described in his deed to them should be 
sold, they would faithfully and honestly account with him for 
the net proceeds of all sales by them made, by applying the 
same to the payment of certain notes and clairris, which Moses 
Carleton and wife, and the heirs of Polly Glidden, and the 
heirs of Jane Clark, had against said Waters, and so far as 
any net proceeds should be received, the same were to go to 
extinguish the claim, which they had by virtue of the writ of 
possession against said Waters ; that they would not at any 
time within one year, sell any of the real estate so conveyed 
to them, without consulting with said Waters; and that if any 
sums should come into their hands from sales of the land, or 
in any other manner, more than sufficient to pay the just 
balance due from si1id Waters and the abovenamed claim,;, 
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that they would refurid to said vVaters or his heirs or assigns, 
aU such overplus so received. Dole, Barnard and Glidden 
conveyed to E. G. & D. G. Baker a portion of the land de­

scribed in the bill by two deeds. On Feb. 14, 1839, Glidden 
released all his right and interest in the land, excepting so far 
as it had been previously conveyed to Dole ; and Barnard died 
insolvent long before the complainants' bill was filed. William 
Waters died, leaving Hannah Tomlinson, Statira Fitzpatrick, 
Mary Jane Waters, Edwin Waters, Daniel Waters and Orrin 
Waters, his children and heirs. John Hussey was duly ap­
pointed administrator of the goods and estate of William 
Waters. 

The contract in writing entered into between Dole and 
Barnard on the one part, and W atcrs on the other, which is a 
specialty, was given at the time a conveyance with covenants 
of warranty was made to them of the whole of the land de­
scribed in the bill ; they bound themselves to account for the 
whole of the net avails of the sale of the real estate therein 
described or referred to. By the terms of the instrument, they 
were bound to appropriate sufficient of the proceeds to the 
payment of certain notes held by Moses Carlton and his wife, 
and the heirs of Polly Glidden, and the heirs of Jane Clark, 
against William Waters, but after the payment of these notes, 
they were not entitled to hold the premises in trust for Moses · 
Carleton and wife, and the heirs of Polly Glidden and Jane 
Clark. That contract, which made a part of the conveyance, 
has not been rescinded, forfeited, cancelled or discharged, and 
no facts are presented showing that it is not a valid and bind­
ing contract; the obligors make no exception of the land con­
veyed previously to them by Ann Stuart for the benefit of the 
cestuis que trust, therein named ; but took a warranty deed 
from Waters of the whole land, to which also their obligation 
fully applies. The representatives of William Waters are en­
titled to the benefit of the contract which Dole and Barnard 
entered into with him; and it is not a sufficient answer for 
either of the obligors to make, that they are relieved from the 
duties assumed . therein by any claims of the cestttis qiw trust, 
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named in Ann Stuart's deed to them, additional to those men­
tioned in the bond. 

It is however a general rule, that all interested in the subject 
of a suit in equity, should be made parties thereto either as 
plaintiffs or defendants, that a complete decree may be made 
between them, it being the constant aim of a Court of equity 
to do complete justice, by embracing the whole subject, so that 
the performance of the order of Court may be perfectly safe 
for those who are compelled to obey it, and prevent further 
litigation. Cooper's Eq. Pl. c. 1, p. 33. This objection may 
be taken at the hearing. Story's Equity Pleading, p. 76; 
Felch v. Hooper, ~O Maine R. 159. 

Three of the children of William Waters are omitted as 
parties to the bill. They have an interest similar to other 
heirs of William Waters, and are entitled to be heard with 
those who are complainants. There is nothing in the bill, 
answer or proof, showing that they have in any way released 
their rights as heirs of William Waters, and a decree in favor 
of the complainants could not do perfect justice. 

The objection for defect of parties was not taken till the 
hearing, and on the authority of the case of Felch v. Hooper, 
it is competent for the Court, on such terms as they deem 
proper, to order the case to stand, with leave to the plaintiffs 
to amend by adding new parties. If such order is not moved 
for, the 

Bill is dismissed. 
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MosEs R. LunwIG versus HANNAH BLACKINTON, Adm'x. 

It is only when the fonds in the hands of the administrator are not "suffi­

cient to extend beyond the payment of the expen~es of the funeral and 
administrator, and the allowance to the widow and children," that it is not 
necessnry to appoint commissioners of insolvency on an insolvent estate; 

and then only is the administrator '' exonerated from the payment of a11y 
claim of a subsP-quent class;" and it is then only, that lie l,as a defonce 

against a suit'on a legal demand, brought after the expiration of the year, 

without the appointment of commissioners of in~olvency. 

'-Vhen the administrator was appointed before the Rev. Stat. were in force, 

and returned his inventory rfterwards, lie must account for the property 

contained in it according to existing laws. 

'-Vhere the plaintiff is entitled tu judgment against an adrninistrritor of the 
estate of an intestate, no corn missioners of iusolvency having been ap• 

pointed, he will, by rhe provisions of Rev. Stat. c. 120, § 4, be entitled to 
one execution against the goods and estate of the intestate for the amount 

of the delit, and to another against the ndmiuistrator personally fur th·e 

amount of the costs. 

ExcEPTIONs from the Middle District Court, GooDENOW J. 
presiding. 

Assumpsit to recover the · amount of a bill for medical ser­
vices performed for the intestate, but not in his last sickness. 
The defendant, in her brief statement, admitted that the de­
mand sued was a legal demand against the estate, but alleged 
that she had fully administered upon the estate, (in manner 
mentioned in the opinion of the Court,) and settled her ac­
count of administration in the Probate Court. 

The defendant offered parol evidence, the facts not appear­
ing on the records, to prove an order of notice, and that the 
order had been published as directed, of the settling of the 
administration account of the defendant. To this evidence the 
plaintiff objected, but the objection was overruled, and the tes­
timony admitted. The plaintiff then contended, that even if 
the account was duly settled, that the case was not brought 
within the provisions of the statute, which excused an adminis­

trator from representing the estate insolvent, and exempted 
him from liability, on the ground, that the defendant had not 

appropriated the assets as provided in that statute, and also on 

other grounds. This objection was overruled. A verdir.t. was 

VoL. xr. 4 
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returned for the plaintiff for his damages ; and thereupon he 
moved the Court for judgment, and that execution should be 
awarded him for his debt against the estate of the intestate, 
and for his costs against the proper goods and estate of 
the defendant. The presiding Judge ordered judgment to be 
entered for both damages and costs against the goods and 
estate of the intestate, and that execution should not issue, till 
the further order of Court, " in consequence of the facts alleged 
and proved in the brief statement of the defendant." The 
plaintiff excepted to all the rulings of the presiding Judge, ex­
cepting so much thereof as had reference to the entering of 
judgment against the estate of the intestate for the amount of 
the damages. The defendant als~ filed exceptions as to so 
much of the ruling and decision of the Judge, as ordered 
judgment to be entered against the estate for the damages and 
costs. 

Ruggles, for the plaintiff, contended in his argument, that 
after the expiration of the year an administrator is protected 
from a suit only when the estate has been represented insol­
vent, and commissioners have been appointed, as provided in 
Rev. St. c. 109, '§, 3; and this should appear of record; or 
when the estate is insufficient to pay more than the expenses of 
the funeral and administrator and allowance to the widow and 
children, as provided in the same statute, <;> 4. This too 
should appear by the records. 4 Mass. R. 620 ; 17 Mass. R. 
386; 12 Mass. R. 570. In this case no commissioners of in­
solvency have been appointed, and there is a balance in the 
hands of the administratrix, after payment for the purposes 
mentioned in '§, 4. The administratrix settled her first and 
only account since the Revised Statutes were in force, and 
therefore those statutes are to govern. 

In a case like this the statute is imperative, that judgment 
for costs shall be rendered against the administrator de bonis 
propriis. Rev. St. c. 120, <;> 4. 

The Judge erred in ordering the execution to be stayed. 
The estate is not shown to be insolvent in the mode required 
by the statute. 
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Lowell and Chandler, in their arguments for the defendant, 
contended that the administratrix was entitled to verdict, judg­
ment and execution for costs in her favor ; and that therefore 
the decisions of the Judge were· erroneous. 

I. Because she has always admitted the existence of the 

plaintiff's demand; has pleaded to this action plene adminis­
travit, and shown a compliance with the provisions of the 
statute of March 15, 1838, c. 322, and of Rev. St. c. 109, 
<§, 4. This is a legal defence, as well as an equitable one. 
Story's Pleadings, 198, 200, 202, 203, and notes; United 
States v. Hoar, 2 Mason, 317; Coleman v. Hall, 12 Mass. 
R. 571; Shillaber v. Wyman, 15 Mass. R. 323; Johnson v. 
Libby, ib. 140; Hunt v. Whitney, 4 Mass. R. 620. 

2. Because all the assets that had in fact come into the 
hands of the administratrix had already been absorbed in the 
payment of preferred debts, to which that of the plaintiff was 
of a subsequent class ; and so the plaintiff had no just cause 
of complaint, and no legal or equitable ground of action. 

3. Because all the legal rights of the plaintiff were as effect­
ually secured to him by the admission of the administratrix, as 
they could have been by a verdict and judgment. Hunt v. 
Whitney, 4 Mass. R. 620; Baxter v. Penniman, 8 Mass. R. 
133; Emerson v. Thompson, 16 Mass. R. 428; Rev. St. c. 
109, <§, 29. 

The opinion of the Court was drawn up by 

SHEPLEY J. - This case comes before the Court by bills of 
exception taken by each party. 

It appears, that the defendant on May 14, 1840, was ap­
pointed administratrix on the estate of Nathan Blackinton, her 
deceased husband. She returned an inventory on November 
4, 1841, and settled an account on May 12, 1842, in which 
she charged herself with the amount of the estate, as apprais­
ed, and obtained an allowance for items charged to balance the 
account. Those items of charge were for funeral expenses, 
Dr. Rose's bill in last sickness, taxes of deceased, a bill for 
legal advice and assistance and for attending Probate Courts; 
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and an allowance was made by the Judge of Probate to her­
self. The intestate was indebted to the plaintiff; and this 
suit was commenced to recover the amount admitted to be due. 

The defence was, that the estate was -insolvent, and that it 
was so represented; that she Imel fully administered the same; 
and had accounted for all the assets, which had come to her 
hands. .She relied upon the provisions of the statute c. 109, 
~ 4, as a perfect defence. No commissioners of insolvency 
had been appointed. 

The third section of that statute provides, that the Judge of 
Probate shall appoint commissioners, when the estate will pro­
bably be insufficient for the payment of the debts, except as 
provided in the fourth section; which is in these words. "But 
if the funds shall not be sufficient to extend beyond the pay­
ment of the expenses of the funeral and administrator, and 
the allowance to the widow and children as aforesaid, it shall 
not be necessary to appoint commissioners; and the adminis­
trator shall be exonerated from the payment of any claim of 
any subsequent class." 

It is only when the funds are not sufficient to extend beyond 
the payment of those designated claims, that it is not necessary 
to appoint commissioners; and then only is the administrator 
exonerated from the payment of any claim of a subsequent 
class. In this case it appears by the account settled, that the 
funds did extend further, and that the administratrix paid cer­
tain expenses of the last sickness and taxes due from the 

intestate. 
As the defendant was appointed administratix before the 

Rev. Stat. were in force, it is contended, that she may be pro­
tected by the provisions of the act of March 15, 1838, c. 3252. 
It is not perceived, that such could be the result, if that statute 
were applicable to the case, for it discharged the administrator 
only, when the amount of the estate should be absorbed in 
the payment of bills of the last sickness, the funeral expenses 
and the allowance to the widow; and the amount was not thus 
absorbed in this case by the sum paid for taxes. That statute 
however was repealed, and the Rev. Stat. were in force, before 



~.r A Y TERM, Hl41. Q9 

'i'ilton r. 11 unter. 

the inventory in this case was returned; and the administratrix 
should account for the property contained in it according to 
existing laws. 

·what should be the construction or effect of those statutes, 
when a case is presented within their provisions, it is not now 
necessary to decide. 

The plaintiff, being entitled to judgment, will, by the pro­
visions of the statute, c. 120, <§, 4, be entitled to an execution 
against the goods and estate of the intestate for the amount of 
the debt and to another against the defendant for the amount 
of the costs. The exceptions taken by the defendant must be 
overruled, and those taken by the plaintiff sustained. And as 

the debt is admitted to be due, judgment is to be entered in 
this Court for the amount, and executions are to be issued ac­
cordingly. 

JOHN TILTON versus vVILLLrn HUNTER ~ al. 

\Vhere a resolve of the Commonwealth of l\lassachusetts authorized the 

conveyance of a lot of land, aud provided tliat such conveyance should not 

"affect the rights or claims of any aetual settlers, claiming lands under any 

title, not deri,cd from the Common\\"calth, or by pnsspssion merely, against 
each other; but that all such claimants may pnrsuc their legal remedies as 

if no such conveyance had been made;" it was held, that this provision 

extended not only to such as were actual settlers upon the land at the time, 

but to their grantees and as~jgnecs. 

By the statute commonly called the betterment act, the common law in 

relation to disscizin is so for altered, thnt a wood lot, constituting part of a 

farm, may be subject to a disseizin by 1l10 occupant of tho form, if used 
fo1 the purpose of cutting fuel and getting house-liote and fence-botc there­

from, openly aud notoriously, and in a manner comporting with the man­

agcrne11t of a farm. l:lut thG possession must still be open and notorious. 

If one, without the knowledge of the owner of the land, causes it to be run 
out, and a plrrn made thereof, at the same tillle claiming it as J1is own, this 

does not constitute a disscizin. 

The recording of deeds is constructive notice only to those, who would 

claim under the same grantor. 

TRESPAss quare clausurn. The plaintiff, as part of his 

evidence, introduced the deed of Thomas ~1'Clure. On the 
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argument of the case, it was contended as matter of fact, that 
this deed did not include the land whereon the trespass was 
committed, and that therefore the instructions of the Judge at 
the trial respecting the effect of that deed were erroneous. A 
plan was referred to, but was not among the papers of the 
case. The facts are stated in the opinion of the Court. The 
lop and top fence appeared to have been made by felling trees 
in such manner, that the top of one should be upon the lower 
end of another. 

The trial was before SHEPLEY J. who instructed the jury, 
that such a fence across the westerly end of the Tilton lot, 
without a fence on the northern or southern side of the Hunter 
lot and so continued and maintained by the defendant, Hunter, 
as to inclose a tract of land not on any line or bound of his 
deed but without them, would not constitute a seizin in Hunter 
and disseizin of the grantors of Tilton, so as to defeat the 
operation of their deeds ; and that this fence, as. so built across 
the Tilton lot, would not operate a disseizin before the erection 
of the permanent fence from nine to thirteen years prior to 
that time; and that as Thomas M'Clure, the grantor of Tilton 
in 1832, was an heir and tenant in common, his deed would 
convey a seizin to the plaintiff, unless defeated by an adverse 
possession. 

The verdict being for the plaintiff, the defendants filed ex­
ceptions to the instructions of the Judge. 

Bulfinch argued for the defendants, and cited the following 
authorities. 9 Mass. R. 196 ; 2 Green!. 367 ; 9 Mass. R. 
185; 18 Maine R. 436 and 428; 2 Green!. 287; 1 Green!. 
238; 11 Pick. 140. 

E. Smith argued for the plaintiff, citing 4 Pick. 159; 5 
Pick. 131; 5 Mass. R. 344; 8 Cranch, 249; 4 Mass. R. 416; 
14 Pick. 383. 

The opinion of the Court was drawn up by 

WHITMAN C. J. -This is an action quare clausum. The 
acts sef forth as constituting the trespass are not denied. Each 
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party claims to be the owner in fee of the locus in quo. The 
plaintiff deduces his title thereto through sundry mesne con­
veyances, the first of which was made in 1811 ; and these 
conveyances embrace the premises, without question ; and make 
out a perfect title in the plaintiff, unless controlled by that set 
up on the part of the defendants. 

The defendants claim, first, under a deed of quitclaim, made 
to their father, whose heirs they are, in 1766, which they con­
tend includes, within the boundaries therein given, the locus 
in quo; secondly, that the same is included in a deed made 
to them in 1815, by Messrs. Orr & Bailey, as agents of Mas­
sachusetts, of which Maine was then a part, in pursuance of 
certain resolves passed for quieting settlers, &c.; and thirdly, 
that they have acquired a title by disseizin ; or were, at any 
rate, so seized as to defeat the operation of the deed upon 
which the plaintiff must depend for the establishment of his 
title. 

The deed of quitclaim, relied upon by the defendants, was 
of a tract of land extending from Damariscotta river, south­
easterly, the south-easterly boundary being a straight line, ex­
tending one hundred and thirty rods. How far south-easterly 
such a line must be placed is not shown by any actual admeas­
urement laid down on the plan taken by order of Court. It 
cannot be known, therefore, there being no monuments recog­
nized as showing the south-eastern boundary, that the locus 
in quo is included in that conveyance ; and the defendants do 
not now claim by a straight line for their south-eastern bound­
ary. This point in the defence therefore fails, 

The deed of Messrs. Orr and Bailey is next to be considered. 
The description in that deed is, of "two lots, numbered 138 
and 139, in the western division of said town of Bristol, con­
formably to the plan taken by William M'Clintock, June 12th, 
1815." These lots are not laid down on the plan taken by 
order of Court, or on any plan to which we are referred in the 
bill of exceptions. Whether they covered the locus in quo 
we have not the means of ascertaining. The defence, there­
fore, upon this ground was not made out. 
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Moreover, if the description in the deed of Messrs. Orr and 
Bailey included the lociis in quo, it \ms made under resoh-es, 
which provided, that such conrnyancc shonld not "affect the 

rights or claims of any actual settlers, claiming lands under 
any title, not derived from the Commonwealth, or by possession 
merely, against each otlrnr; but [that] all such claimants may 
pursue their legal remedies as if no such conveyance had been 
made." It is contended, however, by the defendants, that this 
extends only to the claims of actual settlers, at the time of the 
conveyance, under the resolve, and not to their assignees; but 
this would, evidently, be a construction altogether too narrow. 
An actual settler, at that time, and ·who afterwards conveyed 

the land, on which he was settled, to another person, without 

any knowledge of an adverse claim, would surely convey all 

the rights appertaining to himself; and the grantee would be­
come seized thereof as fully and effectually, to every intent 

and purpose, as the settler held the same. This position of the 

defendants, therefore, is clearly untenable. 
We come now to the question of title by disseizin. The 

locus in quo, although it is not so expressly represented in the 
bill of exceptions, was obviously a forest; and in an unculti­
vated state. The lop and top fence, and the log fence, indicate 
this ; and, if it had ever been under improvement, it would 
have been so represented. To constitute a disseizin, under 
such circumstances, decisive acts, tending to a dispossession of 
him in whom the title might be, must be proved. The com­
mon law definitions of a disseizin are collected by Mr. Justice 
Wilde, in delivering the opinion of the Court in Bates v. Nor­
cross, 14 Pick. 224. The one quoted from Lord Holt is, that 
"a bare entry on another, without an expulsion, makes such a 

seizin only, that the law will adjudge him in possession, that 

has the right; but it will not work a disseizin or abatement 
without expulsion;" and the one from C. J. Parsons is, that 
" to constitute an ouster of him who was seized, the disseizor 
must have the actual and exclusive occupation of the land, 
claiming to hold it against him wh(') was seized; or he must 
actually turn him out of possession." Mr. Justice ·Wilde, 
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again, in delivering the opinion of the Court, in Coburn 8f' al. 
v. Hollis, 3 Mete. 125, lays down the law to be, that, in order 
"to make out an adverse possession in ejectment, the tenant 
must show a substantial inclosure, an actual occupancy, defi­
nite, positive and notorious. It is not enough to make what is 
called a possession fence, merely by felling trees, and lopping 
them one upon the other round the land." Mr. C. J. Kent, in 
Jackson v. Schoonm2ker, 2 Johns. R. 230, to constitute a 
disseizin, says, "there must be a real and substantial inclosure, 
an actual occupancy, a possessio pedis, which is definite, 
positive and notorious, to constitute an adverse possession, 
when that is the only defence, and is to countervail a legal 
title." This was said in a case, where the disseizin set up was 
by running a lop and top fence round the land, which was held 
to be insufficient for the purpose; and it has been often so held 
in this State and Massachusetts. 

By the statute of this State, however, commonly called the 
betterment law, it is provided, that, to constitute disseizin, "it 
shall not be necessary that such lands shall be surrounded with 
fences, or rendered inaccessible by water, but it shall be suffi­
cient, if the possession and improvement are open and notori­
ous, and comporting with the ordinary management of a farm, 
although that part of the same, which composes the woodland, 
belonging to such farm, and used therewith as a wood lot, shall 
not be inclosed." By this enactment the conmmon law may 
be considered so far altered as that a wood lot, constituting a 
part of a farm, may be subject to a disseizin by the occupant 
of the farm, if used for the purpose of cutting fuel, and getting 
housebote and fencebote therefrom, openly and notoriously, 
and in a manner comporting with the management of a farm. 
That the possession must still be open and notorious is not 
abrogated, but expressly retained. 

Now what are the facts in the case at bar to bring it within 
those principles? The first is, that, in 1775, the ancestor of 
the defendants, being in possession of a tract of land, sup­
posing the locus in quo to be a part of it, felled a lop and top 
fence across the land, afterwards claimed by a person, under 

VoL. x1. 5 
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whom the plaintiff claims to have derived his title. It was 
intended probably to mark out the southeasterly boundary of 
the land, as purchased by the defendant's ancestor. This fence 
did not inclose any land; and could not have been made with 
a view to an occupation and improvement of the land. In 
1802 it had decayed, and a new one was made, of a similar 
nature, but about forty rods distant from the former. This 
inclosed nothing, and only ran across the land now claimed by 
the plaintiff; and, from 9 to 13 years ago, a log fence was 
built, nearly on the same line. The case does not find that 
this completed an inclosure of any land. These, then, accord­
ing to the common law authorities, could not amount to a 
disseizin; and did not amount, in the language of the statute, 
to an open, notorious possession and improvement, such as 
comports with the ordinary management of a farm. Running 
a lop and top fence through a region of forest, without any 
connexion with any other fence, so as to make an inclosure, 
cannot be believed to comport with the ordinary management 
of a farm; and, as to notoriety, it does not appear, that any 
adverse claimant had any knowledge of the existence of either 
of the fences; or, if he had, that he had any knowledge of 
who erected them, or with what design they. were placed there. 
No acts of cutting of wood or timber on the locus in quo are 
proved, anterior to the trespass complained of. 

But it is said that in 1814 the defendants caused the land to 
be run out, as claimed by them, corresponding nearly with the 
log fence,· and a plan to be_ made, &c. This however was an 
ex parte proceeding, of which the plaintiff had no knowledge, 
and therefore could not be concluded by it. This neither 
came within the common law or statute as constituting a dis­
se1zm. 

Again, it is said, that the two deeds under which the de­
fendants claim, were on record, and were constructive notice, 
that the de.fondants claiJlled the locus in quo. To this two 
answers may be given. The first is, that it does not appear, 
that, upon an aecurate running out of the land, the locus 
would b" embra<:ed within its limits ; the second is, that the 
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recording of deeds is constructive notice only to those, who 
would claim under the same grantor. Little v. Megquier, 2 
Greenl. 178; Bates v. Norcross, before cited. 

The seizin in this case might have been sufficient, on the 
part of the defendants, to enable them to· maintain an action 
of trespass against one, who had no pretence of clai~ to the 
land, or to have authorized the plaintiff to have declared . 
against_ them in a plea of _land, as disseizors, if he had elected 
so to do.; but by no means amounts to such an adverse pos­
session as would, in law, ever have ripened into a title by 
disseizin; and therefore did not preclude the deed of Murdock, 
as guardian, from passing the fee to the plaintiff. The deed 
of Thomas M'Clure, therefore, was of no importance, and may 
be laid out of the case; and what was said by the Judge in 
his instructions to the jury, in reference to it, may be consid­
ered as immaterial, and as forming no ground of exceptions. 

The argument of the counsel for the defendants, concerning 
a claim fot betterments, was wholly irrelevant. The exceptions 
do not show that any such claim was ever made. The Judge, 
in his charge and ruling, does not appear to have noticed any 
thing of the kind. 

Exceptions overruled. 



36 LINCOLN. 

J\Iedornak Bank v. Cortis. 

PRES'T., &c. MEnmIAK BANK versus ELIZA A. CcRTis, Adm'x. 

,vhere the plaintiff rer·eivcd post uotrs, payable ;it a foture day and in 

another State, and agreed I" account for the same tot he defendant on his 

note to the plaintiff if collected; or to return them, if p•1ymcnt thereof 

should be refused; it was the duty of the plaintiff v, cause the post notes 

to be seasonably pri,scnted for payment, when the cay of payment should 

come, and if they were not the,n paid to return tlwrn to the def.,r,dant. 

Where a person has der·eased, and. l1is estate has be, n rendered insolrent 

and commissioners have been appointed, all claims and dJ1mands between 

such estate and a creditor arc sulijcet to be set off, and the L>,ilance only 

should be allowed, or recovered, although there could have been no set-off 

if b"th part'es had li,·cd. 

If the cashier of a bank enters iuto a contract in behalf of the corporation, 

without amhority for the purpose, and the bank cl~ims the benefit of the 

contract, it is thereby ratified by the corporation. 

Although contracts in writing can11ot be \arieJ in th,iir terms by parol evi­

dence, yet it is competent for one party to show by parol, that the perform­

ance of such contract has been prevented or waived by the other party. 

AssuMPSIT upon a note given by the intestate, C. IS. Curtis, 
to the plaintiffs, dated June 24, 1839, for $444,13, payable 
in seven months with interest. The estate of the intestate 
was rendered insolvent, and the note was laid before the com­
missioners by the plaintiffs, as their property. The defendant 
set up a claim in set-off before the commissioners arising out of 
an instrument signed by James R. Groton, cashier of the Bank, 
of which the following is a copy. 

"Medomak Bank, Waldoboro', June 24, 1839. Received 
of C. S. Curtis six post notes, issued by the Mississippi Ship­
ping Company at Natchez, Mi. payable at the Bank United 
States, Philadelphia, on Jan. 28, 1840, for four hundred and 
fifty dollars, which sum is to be accounted for to said Curtis on 
his note to the Bank at that time, if collected, or returned to 
him, if payment is refused. J. R. Groton, Cashier." 

The Commissioners allowed a balance to the plaintiffs of 
$ 12,33, and they gave notice, &c. according to the provisions 
of the statute, and bro:ight this suit. 

The evidence is reported, but no ruling or decision, or in­
struction of the Judge at the trial, whatever, appears in the 
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case. The verdict was for the defendant, and the plaintiffs 
filed a motion, " that the verdict be set aside for the following 
reasons, viz. 

" 1. Because said verdict is against the evidence. 
" 2. Because said verdict is against the weight of evidence. 
"3. Because the verdict is against the law. 

" 4. Because the said verdict is against the instructions of 
the Judge." 

Ruggles and Bulfinch, for the plaintiffs. 

E. iy ltl. H. Smith, for the defendant. 

The opinion of the Court was drawn up by 

WHITMAN C. J.-The motion is for a new trial, averring 
that the verdict returned for the defendant was against evi­
dence, and against law, and the instruction of the Court m 
matter of law. 

The defendant's intestate, in his lifetime, on the 20th of 
June, 1839, gave to the plaintiffs a note of hand for $444,13, 
payable in seven months then next; and, as collateral security 
therefor, put into the hands of the plaintiffs' cashier, J. R. 
Groton, certain post notes, issued by the Mississippi Shipping 
Company, at Natchez, payable at the Bank of the United 
States at Philadelphia, in January, 1840, for $450,00, and 
took an agreement in writing, signed by Groton as. cashier, 
that the same amount should be accounted for at that time in 
payment of said intestate's note, if collected, or be returned to 
him, if payment should be refused. 

The two agreements appear to have been separate, and 
independent of each other, though made at the same time. 
The intestate, by his note, agreed to pay the plaintiffs the sum 
named therein in seven months. The plaintiffs on their part, 

in effect, agreed that the post notes should be presented for 
payment, when due, and if not then paid, to return them to 
the intestate. Both agreements were broken. The intestate's 
note has never been paid ; and the plaintiffs never presented 
the post notes for payment, as was impliedly agreed, and have 
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never received the amount due on them, or returned them to 
the intestate. 

Ordinarily these breaches of contract could not at law be 
set off against each other. But Curtis having deceased, and 
his estate being represented insolvent, the plaintiffs were com­
pelled to lay their claim before the commissioners appointed to 
examine and allow claims against his estate ; and thereupon it 
became the right of the defendant to file her claim, for the 
breach of the plaintiffs' agreement, in set-off against their 
claim. Boardman v. Smith, 4 Pick. 21:2. And, of course, 
on an appeal from the decision of the commissioners. to this 
Court, the same right in set-off continued ; and whatever the 
damage for the breach of the plaintiffs' agreement may be, 
should be allowed in set-off against the demand of the plaintiffs. 

The question first to be settled is, had the defendant, as 
administratrix, any well grounded claim to damages for breach 
of the plaintiffs' contract. And if any, to what amount? . The 
plaintiffs contend, that the performance of their contract was 
waived by the intestate ; a'nd that the breach of it was there­
fore excusable ; and that they arc not liable for any damages 
for the non-performance of it. This depends upon the testi­
mony of the cashier, Groton. His competency to testify is in 
the first place questioned by the defendant. It is alleged, and 
the· fact is undoubtedly so, that he was under bonds to be 
faithful in the performance of his duties as cashier; and it· is 
further alleged, that he took the note in question without the 
knowledge and approbation, previously obtained, of the presi­
dent and directors of the bank, or any one of them; and gave 
the writing relied on by the defendant, without being previously 
authorized so to do ; and that if any detriment should accrue 
to the bank therefrom, he will be responsible for it. This 
objection would seem to be overcome by the adoption of the 
negotiation by the plaintiffs, who prosecuted this claim bef~re 
the _commissioners, and still are prosecuting it in this Court ; 
and it does not appear, that they have questioned their liability 
on the writing signed by their cashier, under pretence that his 
signing the same was not duly authorized. This subsequent 
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adoption of his acts, even if there was an original want of 
express authority for the purpose, must be regarded as a rat­
ification of them. The defendant has, moreover, elected to 
examine him upon the voir dire; and he has unequivocally 
denied having any interest in the event of the suit. We think 
therefore that he was a competent witness for the plaintiffs. 

It is next objected, that his testimony was inadmissible, inas­
much as he came ·to testify to facts inconsistent with the terms 
of the written contract. The rule that a written contract can­
not be varied, contradicted, or even explained by oral testi­
mony, is well established. But it is urged, that the writing, to 
which the testimony relates, is but a mere receipt, and that 
receipts are not within the rule. But we think the writing 
must be deemed something more than a mere receipt, acknowl­
edging merely the reception of money or of chattels. After 
acknowledging the reception of the notes, it goes on to stip­
ulate what shall be done in reference to them. Besides; it is 
not the reception of the post notes that is denied. It is the 
liability consequent upon their. reception, which is in question. 
We think, therefore, that there was a contract, contained in 
the writing, between the parties ; and that such contract is not 
liable to be varied by oral testimony. 

But it has often been held, that it is competent to parties, 
who have entered into stipulations, to show, that the perform­
ance of them has been prevented or waived by the opposite 
parties. The case here may be considered as coming within 
this principle. If the intestate, by his acts, statements or en­
treaties, induced the plaintiffs not to present the post notes for 
payment, it would be quite inequitable to allow his administra­
tor now to recover the value of them of the plaintiffs; or what 
would be the same thing, to have them now allowed in set­
off. The case of Boyd &- al. v. Cleveland, 4 Pick. 525, is 
very much in point for the plaintiffs here. A note in that case 
was indorsed to the plaintiff by the defendant. The indorse­
ment cqntained an agreement, by implication, that the defend­
ant was to be liable only upon a failure of the makers, upon 
due demand and notice of non-payment. The plaintiff notified 



40 LINCOLN. 

1\lcdomak Bank v Cllrtis. 

the defendant, at the time he received it, that he had no con­
fidence in the other parties to the note; and that he should 
look wholly to him for payment. The defendant replied, that 
he should be in New York, when the note would become due, 
and would then take it up, if it were not paid by any other 
party to it. The court held this to be a waiver of the obliga­
tion to make demand on the maker, and to give notice of non­
payment. The case of Puller v. llP Donald, administrator, 8 

Green!. 213, is to the same effect. 
The testimony of Groton, if believed, and no reason appears 

why it should not have been, proved such a waiver, on the 
part of the intestate, of the obligation, on the part of the 
plaintiffs, to demand payment of the post notes, at the time 
and place appointed therefor ; and the testimony of Groton is 
strongly corroborated by that of Moses Call; who says, among 
other things, tending to show that the intestate did not con­
template having a demand made of payment at Philadelphia, 
that "he said he did not care about the post notes being sent 
to Philadelphia, if he could help it, as they were the company's 
funds." It is difficult to perceive how a jury, in such case, 
could be authorized to doubt the fact of there having been a 
waiver, by the intestate, of the implied undertaking of the 
plaintiffs, to make demand of payment of the post notes at 
Philadelphia. Such fact being established, we can see no 
reason why the plaintiffs should be charged with the amount of 
them, or indeed of any part of them. 

But, if chargeable at all, they could not have been charge­
able for any amount above the actual injury sustained by the 
intestate by the breach of the contract. And what was the 

amount of that injury? It can scarcely be doubted, from Cali's 
testimony, that the notes were never intended to be presented 
for payment at Philadelphia. If they were actually payable 
there, why should the intestate have hesitated in that way to 
avail himself of funds to pay the plaintiffs, and Call also? Yet 
if Call had been able to have obtained them from the bank, he 
was not to present them for payment, but was to return them 
to the intestate, at Natchez, where they were not worth more, 
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according to the testimony of the defendant's witness, Holmes, 
than from seventy-five to eighty per centum of their nominal 
amount. Again, Call says the reason assigned by the intestate 
why he did not want them sent to Philadelphia, was, that they 
were the company's funds. Surely then there can be very 
little reason, if any, why the defendant, if he can avail himself 
of any amount in set-off, should avail himself of more than 
they would have been worth to the intestate at Natchez. 

Another stipulation in the plaintiffs' contract may be deserv­
ing of notice. It is, that, if the post notes were not paid, they 
should be returned to the intestate. But when ? They were 
in the hands of the plaintiffs as eollateral security. Were 
they to return them to the intestate without being paid the 
amount due on their note against him? This could not have 
been the understanding of the parties. The plaintiffs would, 
by so doing, be left without any s.ecurity, other than that of an 
individual, whose estate has been represented insolvent. Be­
sides; he had deceased before either his note to the plaintiffs, 
or the post notes, had become payable. And moreover, if it 
be assumed as a fact, that the post notes were not to be pre­
sented for payment, and we cannot see why it may not be, it 
would become still more absurd to suppose, that the plaintiffs 
were to return them without first receiving the amount due 

to them. 
Finally, upon a careful examination and consideration of the 

case, we are satisfied, that the verdict was returned against 
evidence, and against law, and that a new trial must therefore 

be granted. 

VoL. x1. 6 
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SAMUEL BuBIER versus JoHN BuBIER. 

This Court has power under the rnvised statutes (c. !l6, § 10) to hear and de­
termine, as a court of equity, "all suits to compel the specific performance 
of contracts in writing," "when the parties have not a plain and adequate 
remedy at law." But under this provision the court must see not only that 

the contract 1s in writing, but that it is in force as such. If merged in a 
judgment, it would no longer be a contract in writing within the purview 

of the statute. 

It ehould appear, also, that the plaintiff had not a plain and adequate remedy 
at law. If he has a judgment in his favor upon the contract in a court of law, 
he must be regarded as having there a plain and adequate remedy upon it. 

And if the contract be in reference to the personalty, and not to the realty, 
it is, with a few exceptions of a peculiar character, considered that a party 

has his appropriate remedy at law; and will not be entitled to the aid of a 

court of equity te enforce the performance of it. 

As a court of equity, with its limited equity powers, this court cannot aid a 
court of law to carry into effect a proceeding pending before it, or a judg­
ment which it may have rendered. 

Where the parties to an action on a mortgage of real estate, pending in the 
District Court, made an agreement in writing to refer that action and also 
all other demands between them, including claims by each against the 
other for the payment of money, by rule of court, to the <leterminatiou of 
three persons named, agreeing to perform their award; and the arbitrators, 
acting under the rule, made their award, that one party should convey to 
the other the mortgaged premises, on the performance of certain conditions, 

and that the other party should ]Jay certain sums of money at certain times, 
and give certain security therefor, and that certain personal property should 
be divided between them; and this report, or award, was returned into 
court and there accepted; and the party to whom the conveyance was to be 
made brought his bill in equity, claiming a specific performance of the 
award; it was held, that the bill could not be sustained. 

Tms was a bill in equity, and came before the Court on 
bill, answer and proof. 

An action on a mortgage was pending in the Middle District 
Court for the County of Lincoln, in favor of Samuel Bubier 
against John Bubier, the parties to the present bill, and at the 
August Term, 1842, they entered into a written agreement 
of reference, signed by the parties, in these terms. 

"Whereas Samuel Bubier, on the 17th day of April, 1838, 
conveyed a farm to said John, and received back from him a 
mortgage deed to secure the performance of certain conditions 
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therein specified ; and it has now become desirable to both 
parties that said conveyance and mortgage should be rescinded, 
and said Samuel restored to the title he before had, if it can 
be done upon fair and equitable terms and compensations. 

"And whereas said John claims that upon giving back a re­
lease of the farm, there ought in fairness and equity to be paid 
to him a compensation for labor and services done and im­
provements and buildings made upon said farm, and for moneys! 
articles and supplies furnished by him to said Samuel. And 
on the other hand the said Samuel claims that said John should 
make him compensation for delinquencies of said John in not 
performing the conditions of said mortgage, and for stock, 
farming tools, and other articles belonging to him, which he 
says said John has wrongfully disposed of. 

"Now therefore it is agreed, that the action aforesaid, brought 
upon said mortgage, be referred to E. E., S. P. and J.M. F, 
who, or a major part of whom, after due hearing had, shall 
arbitrate and award finally upon said claims, and decide what 
sum or sums shall be paid, and by whom paid, in full satisfac~ 
tion for said claims and reconveyance, and in what manner 
the sum or sums, so awarded, shall be received. And said 
parties agree with each other, that they will perform said 
award, and make the payments, and give the securities, as said 
award may require. 

"And it is agreed, that when the payments and securities so 
required shall be made, the said John shall make, execute and 
deliver to said Samuel a quitclaim deed in fee of said farm, 
with the usual covenants contained in quitclaim deeds, and 
peaceably surrender up the possession thereof, at such time as 
the said referees shall in their award direct." 

On Dec. 16, 1842, the parties agreed, that the submission 
should be so extended as to embrace all demands between the 
parties, and that the referees should determine and report 
thereon as justice and equity should require. Schedules of 
these demands were annexed to the submission. 

This agreement was filed in Court, and a rule of Court 
issued, whereon the referees made and signed their award and, 
determination, as follows. 
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"Lewiston, December 17, 1842. Pursuant to the foregoing 
submission, we the arbitrators therein named, after due notice 
to both parties, have met them and their counsel, and have 
heard their several statements, pleas and evidence concerning 
the premises, and maturely considered the same, and more 
particularly the severa,l items described in the annexed sched­
ule A, exhibited to us on the part of the said Samuel Bubier, 
the plaintiff, and in the annexed schedule B, exhibited on the 
part of the said defendant, John Bubier; and have determined 
and awarded, and do determine and award, that the said John 
Bubier within thirty days after the acceptance of this report 
by the Court, do make and execute and deliver to said Samuel 
a quitclaim deed in fee of the farm with the buildings, im­
provements and all appurtenances referred to in the said rule 
with the usual covenants contained in quitclaim deeds, and 
that, provided the security hereinafter required shall previously 
be given on the part of the said Samuel, he shall peaceably 
surrender up the possession of the same on or before the fif­
teenth day of April next to the said Samuel. 

"And on the other part we determine and award that the 
said Samuel Bubier shall pay on demand the following sums, 
or at his election give security to pay the same sums as fol­
lows, viz. 

"Seventy-five dollars in one year from April 15, 1843, and 
one hundred and eighteen dollars and eight cents in two years 
from the same date, each with interest from the said date; and 
that for such of the said payments as are to be paid at a future 
day or days, that the said Samuel shall give his promissory 
notes to the said John for the same payable with interest from 
and after the fifteenth day of April, A. D. 1843, and that as 
collateral to the said notes, he be required to give a good and 
sufficient mortgage in fee of the premises above referred to for 
the payments aforesaid, with an agreement contained therein, 
that the said Samuel shall retain possession of the premises till 
breach of the condition of the said mortgage; said mortgage 
to be dated and executed at the same time or times as the 
deed above required on the other part. If the quitclaim deed 
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above required from the sai<l John to the sai<l Samuel should 
not be executed by the wife of the said John, as relinquishing 
her contingent right of <lower, we further award that the 

sum of one hundre<l dollars be deducted from the last payment 
to be made as aforesaid, if the said wife shall be living at the 
time fixed for payment; an<l that the last mentioned note shall 
be so expressed as to provide for the same condition. 

If it should so happen, that this report should not be ac­
cepted by the Court until after the said fifteenth day of April, 
we further determine that the delivery of possession of the 
premises and the execution of the conveyances and notes 
above referred to shall be made and performed within thirty 
days after such acceptance by the Court. 

And we further determine that the farm referred to shall re­
main in rhe respective occupation of both parties, as it has 
been held or occupied since the commencement of this suit ; 
and that the stock, farming tools and other articles remain 
upon the premises for the use of the parties until the said 
fifteenth day of April next, and that the hay be reserved for 
the maintenance of the stock thereon under the care of the 
said John, and that on the surrender of the premises, pursu­
ant to the foregoing provisions, that whatever hay may then 
remain shall be equally divided, and that the following articles 
of property shall then absolutely remain the property of the 
said John, viz., A wagon, recently bought by the said John, 
one axe, one hoe and one shovel, carried to the said place by 
the said John in 1838, two three year old steers, two cows, 
two yearlings and one swine with the horse and sheep ; and 
the following shall become absolutely the property of the said 
Samuel, viz., the cow and heifer, commonly called the said 
Samuel's cow and heifer, and the calf and one swine together 
with the cart and wheels, plough, harrow, chains, yokes and 
irons and all other farming utensils. The larger of the two 
swine to be assigned to the said Samuel, as his. The balance 
due on the note to Nathan Reynolds for $65,19, ($38 already 
paid,) is to be paid by the said John Bubier. The foregoing 
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to be in foll of the several claims submitted to us under the 

said rule. 
"We finally award that the said Samuel recover against the 

said John, twenty-three dollars and ninety-five cents, being 
one half of the costs of this reference ; and that no costs of 
Court be taxed for either party except such costs as the Court 

in their discretion may assess upon either party as having ac­
crued after the approaching December Term of this Court, 
and that the said costs of reference be included in whatever 
execution or process the Court may order for enforcing this 

award, unless previously paid." 
This report was returned into Court, and there accepted. 
The facts su{-ficiently appear in the opinion of the Court. 
The case was fully argued by 

J. 0. L. Foster, for the plaintiff; and by 

S. :Moody, for the defendant. 

The counsel for the plaintiff made the following points: -
The plaintiff has a good award in his favor, unimpeached, 

and unimpeachable. 3 Taunt. 486; 12 Mass. R. 47; 18 

Ves. 447. 

This Court has power under its equity jurisdiction to com­
pel its specific performance. The plaintiff has no adequate 
remedy at law. The parties mutually agreed that they would 
perform the award, and this Court has power to compel them 
to perform their written agreement so to do. Rev. St. c. 96, 
<§, 10; Jones v. Boston Mill Corp. 4 Pick 507; Clark v. 
Flint, 22 Pick. 231 ; lYicNear v. Bailey, 18 Maine R. 251. 

The plaintiff has done, and offered to do, all that was re­

quired on his part, to entitle him to the relief this Court has 

power to afford him. He therefore expects that this Court 
will decree a specific performance of the award in his favor. 

The counsel for the defendant took these among other 
grounds of objection to the maintenance of the bill. 

As the Court has not general jurisdiction in equity, the plain­
tiff must make it appear afiirmatively, on the face of his bill, 
that his case is within the jurisdiction of the Court. This has 
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not been done. 12 Pick. 34; 18 :Maine R. 204. If the 

plaintiff has any cause of action, it is at law. 

Applications for relief in equity in this Court arc in all cases 

applications to the discretion of the Court. 4 Pick. 507. 

The Court cannot decree a specific performance in this case 
in the just exercise of that power, for several reasons. Among 

them are: - that the referees exceeded their authority in sev­

eral particulars. These were pointed out, and commented 

upon. 

Nor has the plaintiff performed the award on his own part, 

and on that account cannot call upon the defendant for a spe­
cific performance of what he was directed to do. 

The opinion of the Court was drawn up by 

W HITlliAN C. J. -This Court has power, under the Rev. 

Stat. (c. 96, ~ 10) to hear and determine, as a court of equity, 
"all suits to compel the specific performance of contracts in 
writing," "when the parties have not a plain and adequate 

remedy at law." In cases presented to us under this provision 

we must see, that the contract is in writing, and in force as 

such. If merged in a judgment it would no longer be a con­

tract in writing, within the purview of the statute. It should 
appear, also, that the plaintiff had not a plain and adequate 
remedy at law. If he has a judgment in his favor, upon the 
contract in a court of law, he must be regarded as having a 
plain and adequate remedy upon it. And if the contract be in 
reference to the personalty, and not to the realty, it is with a 
few exceptions of a peculiar character, considered that a party 

has his appropriate remedy at law; and will not be entitled to 
the aid of a court of equity to enforce the performance of it. 

The case here presented has a complication of difficulties. 

The contract relied upon has reference to both real and per­

sonal estate. It originated under, and in connection with, pro­

ceedings in a court of law; in a writ of entry upon a title by 

mortgage; and an agreement to refer that action, by rule of 

Court, and sundry other matters in controversy between the 
parties, to arbitrators, who made their award or report to the 
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Court, from which the rule had issued. The Court accepted 
it; but it is alleged declined to enter up judgment upon it. 
If the report was such that it could be accepted it is not easy 
to perceive why judgment should not have been entered up 
according to it. If it was such that judgment could not have 
been entered upon it, it is equally incomprehensible, that it 
should have been accepted. It is this award that the plaintiff 
seeks to have enforced, upon the ground that it is the result of 
an agreement in writing, or the terms of an agreement in 
writing ascertained by an award. 

Some doubt has been entertained, whether a court of equity 
could be resorted to for the purpose of having an award of 
arbitrators carried into effect; but latterly this doubt seems to 
have been overcome, so far as it respects awards for the con­
veyance of real estate. Jones v. Boston Mill Corporation, 
4 Pick. 507. It is believed that no decision has gone further 
than this. The award in the case before us goes further and 
embraces various other matters, all connected with the convey­
ance of real estate, so that we could not decree that it should 
be conveyed, without, at the same time, decreeing the per­
formance of other extraneous matters. Under such circum­
stances, if there were no other difficulties in the way, we might 
well be expected to hesitate to proceed in the case. 

But the plaintiff has sought his remedy at law ; and has 
there proceeded till he had become apparently entitled to judg­
ment in his favor. The report of the referees, under the rule 
of Court, having been accepted at his instigation, has placed 
him in this predicament. If he has been unfortunate in this 
particular it was of his own seeking. A court of equity can­
not be required to step in and relieve him. In Bateman v. 
Willoe, 1 Schoales & Lefroy, ~01, it was remarked by the 
chancellor, that "the inattention of parties, in a court of law, 
can scarcely be made a subject for a court of equity." And 
it has often been decided, that courts of equity cannot revise 
the doings of a court of law, unless they were procured by 
fraudulent practices. If new matter before unknown to a 
party has arisen, essentially varying the case as it stood at the 
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time of the decision at law, equity might afford relief, if its 
jurisdiction were general, or if it were specially conferred by 
statute, which is not the case in this State. And courts of 
general equity jurisdiction may afford relief in some cases in 
which a court of law is incompetent to do it. But this also is 
a power not conferred by our statutes, where a court of com­
mon law has already taken cognizance of the case. For a 
court of equity to be called upon to aid a court of law to carry 
into effect a proceeding pending before it, is believed to be 
unprecedented; and equally so to carry into effect a judgment 
which it may have rendered. And for this Court, with its 
limited equity powers, to do either would be clearly unwar­
ranted. 

If the agreement and award under a rule of Court have 

gone into judgment, as we should presume had been, or would 
be the case in this instance, there having been an acceptance 
of the report, there would be no longer an agreement in writing 
to be enforced; for both the agreement and award would be 
merged in the judgment. No action thereafter at law would 
lie, either upon the agreement or the award. The judgment 
would have become the security to be relied upon, and our 
equity powers, as we have seen, would not authorize us to 
carry it into effect. 

Other difficulties, in the way of the right of the plaintiff to 
recover, still remain to be considered. If we were authorized 
to consider the case as exhibiting a simple arbitration and 
award, and could become satisfied of our power to enforce it, 
we could not proceed to do so until -we had ascertained, that 
the award was at all points exactly in pursuance of the agree­
ment. The first and principal item in the agreement to refer 
was the action then pending. Nothing is said about that in 
the award. Whether it was considered that the plaintiff had 
or had not a right to recover in that action, does not appear. 
Ao-ain · on lookino- into the agreement between the parties, it b , b u 

appears that they entered into certain obligations expressly to 

Le performed in a certain event. The referees were to asccr-

V uL. XI. 7 
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tain any balance due, upon an adjustment of all demands 
between them, from the one party to the other; and prescribe 
the security to be given therefor. It was not agreed that they 
should award, that either party should make a conveyance of 
the real estate to the other, nor that they should determine 
when, or on what terms, any such conveyance should be made. 
As to both of these particulars the parties had expressly agreed 
between themselves; and to this effect, that "when the pay­
ments and securities so required shall be made, the said John 
shall make and execute a quitclaim deed in fee of said farm." 
The payments, or securities therefor, were to be first made; 
and then it was, and not till then, that the defendant was to 
make his deed. The arbitrators have proceeded to award 
'' that the said John Bubier, within thirty days after the accept­
ance of this report by the Court, do make a quitclaim deed of 
the farm," &c. and then they proceed to award, that, "pro­
vided the security hereinafter required shall be given on the 
part of the said Samuel, he (the said John) shall peaceably 
surrender up the possession of the same (farm,) on or before 
the fifteenth day of April next, to the said Samuel." In the 
agreement the defendant had agreed to convey, the securities 
having been first made, without other specification of time. In 
the award the referees undertake to prescribe, that the deed 
shall be made at a specified time, without any reference to 
whether the securities had been made or not; thus varying 
the terms expressly agreed upon by the parties; and without 
power delegated to them so to do. No payment has ever been 
made, or securities given by the said Samuel, or any tender 
made of either. He has not, therefore, placed himself in a 
condition to demand a conveyance of the farm. The post­
script to the agreement to refer, in which it is said, that all 
demands were referred, had reference doubtless to the conflict­
ing claims set forth in the recital to the agreement, and cannot 
be construed to control the express stipulations between the 
parties, contained in the same agreement, as to what should 
be done in a certain event. 
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Viewing this case in every aspect in which it has been pre­
sented to us, we arc unable to come to the conclusion, that it 
would be in conformity to the rules incident to equity juris­
prudence, that we should afford the relief sought for. 

Bill dismissed. 
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The general rule is, that where personal property attached upon the writ, 
has been lost through the negligence of the attaching officer, or has been 
misappropriated by him, he is liable to the attaching creditor for the fair 

value of the property at the time it would have been taken on the execu­

tion, had it remained to be trrken thereon. 

There are exceptions, however, to this general rule; such as where the 
officer, immediately upon having attached the property, converts it to his 
own use; or where he shoulJ realize a greater value by a sale thereof; or 
should obtain it of a rccciptor, or of some one who had tortiously taken it 

from him. 

Tms was an action on the case against the late sheriff of 
the County of Penobscot, for the neglect of Aaron Haynes, 
one of his deputies, in not keeping safely property attached on 
a writ in favor of the plaintiffs against Luther Dwinal and 
others. The plaintiffs introduced a copy of the original writ 
upon which the attachment was made, by which it appeared 
that Haynes had attached "pine mill logs sufficient to make 
four hundred thousand of boards, being the same that are in" 
certain booms named. Judgment was obtained and execution 
duly issued thereon, and delivered to the then sheriff of the 
county, not the defendant, but his successor in office. There 
was no proof of any demand of the defendant or his deputy, 
who made the attachment, for the property attached, except 
the return of the sheriff to whom the execution was delivered, 
to which, as evidence of demand, the defendant ohjected. 
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SHEPLEY J. presiding at the trial, admitted it as prima jacie 
evidence of demand. The defendant then offered evidence to 
prove that the logs, which were attached upon the writ, were 
not the property of the original debtor, as whose they were at­
tached, but that at the time of the attachment, the owner of 
the land, where they had been cut, had a lien upon them for 
over $2000, and that there was also a lien for boomage; and 
introduced testimony to prove that one Rufus Dwinal, to whom 
the defendant committed the custody of the logs after attach­
ment, caused them to be sawed at his expense. There was 
evidence tending to show, that the boards delivered to the pro­
prietor of the land, where the logs were cut, were made out of 
the logs attached, and that the sawing, running and boomage, 
with the lien claims were equal to the value of all the logs, 
and also that the expenses of sawing, running and booming 
were incurred by the debtors; and there was evidence to show 
the contrary, and that about one half the boards made from 
them were delivered to the owner of the land in extinguishment 
of his lien, and that the expense of sawing, running to 
market, boomage, &c. amounted to the full value of the other 
half of said boards. 

It was agreed, that the value of boards of all descriptions, 
made from said logs, was ten dollars per M. and that no farther 
evidence of the value of the logs should be produced on 
either side, and none was produced. The defendant con­
tended, that in addition to the lien of the owner of the land, 
all the expenses of sawing, &c. actually incurred and paid by 
Dwinal should be deducted from the value of the boards, and 
that the defendant would be liable for no more than any bal­
ance which should then exist. The Judge instructed the jury, 
that the defendant was responsible for the full value of the 
logs, at the time of attachment ; that if any lien existed in 
favor of the proprietors of the land, the amount of it should 
be deducted from that value ; that if one half of said logs, 
when sawed into boards, extinguished said lien, the defendant 
would be responsible for the other half; that they were to look 
to the logs at the time of the attachment, ascertain their value 
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then, and from that value deduct the lien, if any existed, 
unless it was otherwise paid; and that to ascertain the value 
of the logs, they would take the agreement of the parties, that 
the boards cut from them, were worth ten dollars per M. and 
by allowing a reasonable price for manufacturing them, instead 
of the amount actually paid, the value of the logs might be 
ascertained. The jury returned a verdict for the plaintiffs for 

$1740,61. 
If the instructions of the Judge were erroneous, the verdict 

was to be set aside, and a new trial granted; otherwi~4s judg­
ment was to be rendered thereon. 

There was a motion for a new trial, on the part of the de­
fendant, because the verdict was against the evidence ; and a 
motion by the plaintiffs, that the verdict should be amended. 

The case was argued at June Term, 1843, by 
Evans, for the defendant; and by 
Wells, for the plaintiffs. 

The opinion of the Court was delivered at June Term, 1845, 
by 

WHITMAN C. J.- Various exceptions have been taken to 
the rulings and instructions of the Judge, who presided at the 
trial ; and upon one of the grounds relied upon, we think a 
new trial must be granted. 

The Judge instructed the jury, that damages were to be 
assessed according to the value of the logs attached at the time 
of the attachment. The general rule in such cases is, as em­
phatically laid down in Weld v. Green, 1 Fairf. 20. Mr. C. J. 
Mellen, in that case, says, in reference to property attached on 
mesne process, and not seized by the attaching officer, Lam­
bert, on execution, "Had it remained in Lambert's possession 
until execution, and been seized and sold thereon, the defend­
ant would have been accountable only for the amount pro­
duced by the sale; and with this Weld (the creditor) must 
have been content; and why should the defendant be answer­
able in damages for a greater sum than the fair value of it, 
when not seized and sold on execution, but lost or misappro-
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priated? See Tyler v. Ulmer, 12 Mass. R. 163. Such a sum 
would be the amount of injury sustained by the plaintiff; and 
that is the correct rule in the assessment of damages in such 
cases." The learned Chief Justice would not seem to have 
recognized any exception to this general rule. Cases, however, 
may be supposed, in which it would become reasonable to de­
part from it. If the officer, immediately upon having attached 
property, converts it to his own use, or if he should then real­
ize the full value of it by a sale, or recover the same of receipt­
ors, or of one who had tortiously taken it from him, a good 
reason would exist why he should be answerable to the creditor 
for such value. But the case before us is not within any such 
exception. 

The officer must of necessity intrust some one with the care 
and custody of articles like those attached in this instance ; 
and usually receipts are taken of such person, containing a 
stipulation to have the articles forthcoming on the issuing of 
an execution on the judgment to be recovered. The person 
receipting is, usually, some friend of the debtor's, procured by 
him for the purpose, who, it is understood, will allow the 
property to go back into the hands of the debtor. And this 
practice is sanctioned, to some extent at least, by usage, as 
tending at the same time, to the security of the creditor, and 
producing as little injury to the debtor as may be practicable. 
In this case it does not appear that a receipt was taken of the 
person intrusted by the officer with the custody of the pro­
perty. Nevertheless the person so intrusted, may be believed 
to have been a friend of the debtor; for nothing is heard of 
any dissatisfaction from that quarter. 

The case finds that the person so intrusted converted the 
lumber into boards ; and disposed of them, partly to pay the 
amount due to the original owner of the lumber, who had 
agreed to part with it only upon the condition, that he should 
continue to be the owner of it until the agreed value of it, 
when standing, should have been paid for; and partly to pay 
the expense of manufacturing it into boards. The officer him­

self was guilty of no conversion of it; and it does not appear 
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that he has ever received any of the avails of it; and so would 
seem to be precisely within the principle, as to tho damages to 
be assessed against him, laid down in the case cited. In that 
case the officer had delivered tho property attached into the 
custody of a person deemed by him trustworthy and responsi­
ble; and in the case at bar, we have no reason to doubt, that 
the officer did the same ; and in both cases the persons intrust­
ed had so far converted the property to their own use, that 
they were unable to restore it to be taken on execution. 

New trial granted. 

BENJAMIN L. LoMBARD versus EzRA F1sKE Sf al. 

Where the defendants, by a contract in writing, undertook "to clear him 

(the plaintiff) from all liabilities, tax, or assessment, that have or may arise, 

from his one share in the Scythe Factory," the name used by a company of 
unincorporated individuals who had associated to carry on the manufacture of 

scythes, of whom the plaintiff was a member, it was held, that the meaning 
.was, that the defendants would indemnify the plaintiff for whatever of dam­
age he might unavoidably sustain from his liabilities, that were strictly 
legal; and that if the plaintiff should be compelled to pay f'Olllpany debts, 
he should first seek his remedy over against his associates for all, except his 
share, and for the whole, if there was company property sufficient for the 

purpose. 

And where a creditor of the company had obtainecl judgment against the 
individuals composing it, including the plaintiff and principal defendant, 
and had taken out execution, and the judgment debtors had been arrested 

thereon, and had severally given bonds; and afterwards 011e of the number 
agreed with the creditor to pay him the amount, and take an assignment of 
the- judgment and bonds for his own benefit, to a third person, and the 
money was paid and the assignment was executed; and then a suit was 

brought, in the name of the creditor, against the plaintiff on bis bond, awl 

judgment was rendered by default for debt and costs, inclucling the extra 

interest, given against the principal in such bonds bj the statute, without 
notice given by him to the defendants, and the same was paicl by the plain­
tiff; it was held, that even if the payment by one of the judgment debtors 
on the assignment to a third person, was not a payment and disclrnrge of 
the judgment and bonds, the plaintiff was not entitlerl to recover of the 
defendants the extra interest so paid. 

Tms is an action upon the following obligation. " Know all 
men by these presents, that I, Allen Fiske of Wayne, County 
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of Kennebec, 8tate of :;\faine, as principal, and Ezra Fiske 
and Moses Hubbard, do corcnant and bind ourselves in the 
sum of three hundred dollars to D. L. Lombard of said Wayne, 
to clear him from all liabilities, tax or assessment, that have or 
may arise from said Lombard's one share in the Scythe Factory 
in said Wayne. Given under our hands this 20th day of July, 
A. D. 1839." Si6·ncd by the aboYe named E. and A. Fiske and 
Hubbard. The plaintiff proved, that at the time of the execu­
tion of said obligation he assigned, as the consideration there­
for, his slmre in said factory as aforesaid, to Allen Fiske. It 
appeared in eYidence that there was a voluntary association by 
articles of agreement, called the vVayne Scythe Manufacturing 
Company, with a capital stock of $4,000, divided into 40 
shares of $100, each; that the said company, prior to the 
said assignment of the plaintiff's share, became indebted to 

· Jonathan Hyde & Son, for articles procured of them for the 
use of the company; that the said Hydes caused their said 
demands to be sued against ten persons, as members of said 
company, among whom were Allen Fiske, Francis N. Fiske, 
Moses Hubbard, Asa Gile, and the plaintiff, and recovered judg­
ment against them at the Middle District Court, in said county, 
Dec. Tenn, 1840, for the sum of $351,06, debt, and $19,98, 

·costs; that execution on said judgment was duly issued and 
committed to an officer for service ; that said officer arrested 
the plaintiff and all the other judgment debtors, save one, on 
said execution, and they severally gave a bond to the creditors, 
conditioned within six months to pay the debt, &c. agreeably 
to law in such cases; that prior to Nov. 23, 1841, $220, 
had been paid on said judgment and execution ; and at that 
time a balance of $ 191,85 only was due thereon. The bonds 
aforesaid had all been forfeited before the 23d of Nov. afore­
said; that an action in the name of said Hydcs was brought 
Feb. 25, 1842, against the said plaintiff and sureties, and four 
others and sureties, on the bonds by them respectively given 
upon their arrest, and judgment rendered in the action against 
the plaintiff and sureties upon defaults at said District Court, 
April Term, 1842, for the snm of $41-1,73, debt, and $9,32, 

VoL. x1. 8 
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costs ; that two executions were issued upon said judgment, 
one for the sum of $413,73, debt, and $9,32, costs, and the 
other for the sum of $60,23, extra interest upon said bond; 
that May 24, 1842, the plaintiff paid $165; Aug. 31st, 
1842, $57,47, and on the same day, $54,20, on the execution 
for extra interest. The writ in this case bears date May 5, 

1842. 
The defendants introduced S. P. Benson, Esq. who testified 

that he was attorney for the said Hydes to collect their afore­
said demand against said Company; that the said Fiskes and 
Asa Gile had been at his office to obtain respectively an assign­
ment of the judgment and execution aforesaid in favor of said 
Hydes against said Fiskes, Gile and others, and he declined 
acting in the matter without direction from the judgment cred­
itors; that said Asa Gile, on the 29th of Nov. 1841, brought 
to him a line from the Messrs. H ydes, authorizing him upon 
the payment of the balance of said judgment and execution 
against said Gile and others, to assign said judgment and ex­
ecution to said Gile, or some person for Gile's benefit; that on 
the said 23d day of Nov. the said Gile paid said Benson $ll0 

in cash, and gave his note for $81,86, to be paid in a few 
days, which was paid first week of the Dec. District Court, 
being balance of said judgment and execution, and the full 
amount of the said Hydes' debt and costs; and that he, said 
Benson, in pursuance of authority brought by said Gile from 
the said Hydes, and upon the payment of said execution by 
said Gile, made an assignment of said judgment and execution 
to one E. E. Tuttle for the benefit of said Gile, leaving the 
execution undischarged for the balance aforesaid. The said 
Benson further testified, that in consequence of the following 
communication from the Messrs. Hydes, viz. "Bath, Jan. 19, 
1842. 8. P. Benson, Esq. Dear Sir, The bearer, Mr. Gile, 
has called on us to get our consent for you to assign to him, 
or some of his friends, certain bonds created by a suit of ours 
against the Wayne Scythe Company. In yours to us of Dec. 
11, you say you have assigned to E. E. Tuttle the execution 
for the benefit of Asa Gile, and if you think proper you may 
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assign the bonds to the same person, provided it can be done 
in a way that we shall have no further trouble in the affair. 
J>lease understand ,ve have no particular wish in the affair, 
and leave it entirely with you. Jonathan Hyde & Son;" and 
that he, on the 8th day of Feb. 1842, assigned the aforesaid 
bonds to said E. E. Tuttle. 

Upon the foregoing proof, the counsel for the defendants 
contended, that the action could not be maintained; that the 
payment of the balance of the execution to Benson by Asa 
Gile, one of the judgment debtors, was a satisfaction and dis­
charge of said judgment and execution; that the assignment 
of the judgrnent and execution to E. E. Tuttle for the benefit 
of Gile was inoperative and void, and also the assignment of 

the plaintiff's bond was void; that no action could be sustain­
ed on that bond against the plaintiff and his sureties ; that the 
payment made by the plaintiff on the execution which arose 
from the bond, was made in his own wrong; that he was not 
bound to make it; that it was not one of the liabilities referred 
to in the obligation declared on ; that nothing was paid by the 
plaintiff till after this suit ; and that if this action could be 
maintained, that the plaintiff would not be entitled to recover 
for the extra interest, nor any thing more than one fortieth of 
the debt and cost recovered by the said Hydes in the original 
action against the company, or at most, one tenth of the orig­
inal claim, being debt and costs of the said Hydes against the 
defendants in the original action. 

SHEPLEY J. the presiding Judge, instructed the jury, that 
the money paid by Gile to Mr. Benson was to be regarded as 
payment of the execution, and that the plaintiff would not be 
entitled to recover, unless they should be satisfied that it was 
paid in pursuance of an agreement before made to have the 
execution assigned to Edwin E. Tuttle, and to accomplish that 
object; and that it was so assigned; and that in such case, it 
would not operate as a payment, although the execution was 
assigned to Tuttle for the benefit of Gile, and the plaintiff 
might recover ; and that he would in such case be entitled to 
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recover the amount which he had been compelled to pay by 
virtue of the judgment recovered against him on his bond. 

The verdict was for the plaintiff, and the defendants excepted 
to the instruction of the presiding Judge. 

Emmons, in his argument for the defendants, in support of 
his proposition, that the payment by Gile, one of the judgment 
debtors, · to the attorney of the creditors, was a full discharge 
and satisfaction of the judgment and execution, and that of 
course, the bond given by Gile and others to discharge them 
from arrest on the same execution thereby became void, cited 
Hammatt v. Wy1nan, 9 Mass. R. 138; Brackett v. Winslow, 
17 Mass. R. 153 ; Stevens v. Jllorse, 7 Greenl. 36. 

That the legal effect of the assignment of the claim of Hyde 
& Son against Gile and others to a friend of his for his benefit, 
was the same as if assigned directly to him. 2 Story's Eq. 
§ 1201; Law Lib. of March, 1843, 148. The prior agreement 
to have the assignment made to a friend, could not prevent the 
legal effect of the payment by Gile, who made the agreement, 
furnished the mo:i:iey, and was to have the benefit of the as­
signment. 

In the construction of the obligation, the words are to be 
taken in a constricted sense. &tinner v. TYilliams, 8 Mass. 
R. 162. 

H. W. Paine and L. JJi. Morrill, for the plaintiff, contend­
ed, that as the payment to the attorney of Hyde & Son was 
not to be, nor to be considered, as a payment of the debt, but 
merely as the consideration for the assignment, neither that, 
nor the assignment, was a discharge of the debt. Allen v. 
Holden, 9 Mass. R. 133; Norton v. Soule, 2 Greenl. 341; 
Stevens v. Morse, 7 Greenl. 36; Herrick v. Bean, 20 Maine 
R.51. 

If then the assignment was valid, the rule for assessing dam­
ages was right. The only fair construction to be put on the 
contract, whether we look at the letter or the spirit of it, is, 
that the defendants were fully and entirely_ to indemnify the 
plaintiff from all claims against him, as a member of the Scythe 
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Factory Company. Fiske purchased the plaintiff's interest in 
that company, and was in all respeds to ham his rigbts, and 
incur his liabilities. Fiske agreed to take the place of the 
plaintiff, and free him from all liabilities as member of that 
company. 20 Pick. 47 4. 

The opinion of the Court, SnEPLI:Y J. dissenting therefrom, 
was drawn up by 

WHITMAN C. J.-This action is founded upon a written 
contract between the parties in which the defendants under­
take "to clear him (the plaintiff) from all liabilities, tax or 
assessment, that have or may arise from said Lombard's one 
share in the Scythe Factory." This was the name used by a 
company of unincorporated individuals, who had associated to 
carry on the manufacture of scythes, of whom the plaintiff was 
one. A correct interpretation of this contract becomes essential 
in order to understand the ground of the exceptions taken at 
the trial to the instruction of the Court to the jury. 

The meaning would seem to be that the defendants would 
indemnify him for whatever of damage he might unavoidably 
sustain from his Iiabilites. Good faith was to be expected •on 
his part; and that he would not wantonly allow himself to be 
subjected to greater damage therefrom, than might be unavoid­
able. The parties must have had in view liabilities that were 
strictly legal. If compelled to pay company debts, when he 
could have ample remedy over against his associates for all, ex­
c\pt his share of them, or for the whole, in case of there being 
company property sufficient for the purpose, it would have been 
reasonable, and could hardly be deemed otherwise than that 
the understanding of the parties, was that he should seek his 
remedy from such source. It should be observed, that it is at 
least doubtful, if the defendants, by virtue of their contract with 
the plaintiff, could have had recourse to the company for any 

thing they might pay for the plaintif[ No privity of contract 
as to such payment would have existed between them. Any 
such payment by the defendants would have been, as it re­
spected the company, a mere rnluntary act. It would not 
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have been made as a member of the company. It surely could 
not be admissible for the plaintiff to pay all the company debts, 
and then turn round, by virtue of his contract with the defend­
ants, and call upon them for the amount so paid, without an 
effort first made to recover the same of his associates. If the 
defendants were to reimburse him for such losses as were in­
evitable, it would seem that the terms of their contract, accord­
ing to their true import, and according to what must have 
been the understanding of the parties, would be fulfilled. 

How was the case here ? The company were liable to 
Messrs. Hyde & Co. for a debt of something short of $400, 
for which judgment had been recovered ; on which execution 
issued, and, before the 23d of Nov. 1841, had been satisfied 
in part, leaving due on it only $191,85. Gile, one of the 
debtors in the execution, afterwards paid the balance due on 
it ; and procured an assignment of it, as if unsatisfied in any 
part, to a confidential friend of his, and also of the bonds, 
which had been given by each of his associates, that of the 
plaintiff's being one of them, which had been given upon the 
arrest of each on the execution; and subsequently, in the name 
of Hyde & Co. caused suits to be instituted against several of 
them ; and against the plaintiff among the rest, who suffered 
judgment thereon to be entered against himself, upon default, 
for the full amount due on the execution, as if no payments 
had been made on it; together with $54,20, for extra interest, 
as provided by law against the principals in such bonds, aT 
actually paid for the benefit of his associate, Gile, this extra 
interest ; and two hundred and twenty-two dollars of the prin­
cipal ; and all this, so far as appears, without notifying the 
defendants of the existence of any such claim ; and now calls 
upon the defendants, under the contract with them, for reim­
bursement of the whole amount so by him paid; and a verdict 

has been returned therefor in his favor. 
It was objected at the trial, that, when Gile, he being one of 

the debtors, paid the balance due on the execution, it was 
satisfied ; and that an assignment thereof to his friend, by the 
name of Tuttle, was nugatory ; and that no action coulrl there-
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after be legally maintained upon the plaintiff's bond, given on 
arrest, on the execution, of himself, and the other associates. 
And at any rate, that nothing could be recovered for the extra 
interest paid by him in that case. The Court, however, ruled 
at the trial, and so instructed the jury, that if Gile paid the 
balance due on the execution, in pursuance of an agreement 
before made, to have the execution assigned to Tuttle; and to 
accomplish that object, it was so assigned, although for the 
benefit of Gile, that the plaintiff might recover the amount, 
which he had been compelled to pay by virtue of the judgment 
recovered against him on his bond. The jury found for the 
plaintiff, it may be presumed, as exceptions are filed by the 
defendant ; and to the full amount claimed. 

The question is, was the instruction such as ought to have 
been given? Was the assignment by Hyde & Co. of the 
execution and bonds, under the circumstances attending it, to 
Tuttle, for. the benefit of Gile, of any validity? or, in other 
words; did not the payment by Gile, of the amount due, he 
being one of the debtors, render both functus officio? How 
does it vary the case that it was made nominally to his con­
fidential friend, at his request, and solely for his benefit? The 
law should not regard mere shadowy forms in the transaction 
of business; it should look to the substance of things. Gile, 
the debtor, paid the full amount due; and was liable for that 
amount. The creditors were completely satisfied. Could the 
execution and bonds afterwards be deemed in force in the 
hands of any one ? 

It would seem difficult to believe, that this recovery against 
the present plaintiff, could have been had without collusion 
between him and Gile. Gile in his own name, could have 
recovered of him not exceeding one tenth part of the amount 
due and paid by him, there having been ten debtors, against 
whom the execution issued; yet he seems voluntarily to have 
paid the whole ; for he made not the slightest resistance to 
prevent the recovery of it of himself. 

But clearly the exceptions must be sustained, and a new 
trial be granted in reference to the extra interest, a liability for 
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which, was rnluntarily i11currcd by the plai11tifi: The plaintiff 
had Leen sued Ly Hyde & Co.; lmd suffored judgment to go 
against him by <lefanlt, and execution to i~sue; and had girnn 

a bond in the usual form; and incurred a breach of its con­
dition, without, so far as appear~, calling upon or notifying the 
defendants of any sucb accruing liability. Surely they ought 
to have been apprised of these proceedings, if they were to 

be rendered responsible for the whole amount ultimately to be 

recovered. They should at least have been allowed an oppor­
tunity to take all needful measures in defence. 

Exceptions sustained ; 
new trial granted. 

The following dissenting opinion was delivered by 

SHEPLEY J. - Certain persons associated under the name of 
the Wayne Scythe Manufacturing Company, became indebted 
to Messrs. Jonathan Hyde & Son, ,rho brought a suit against 

them, and recovered judgment against the plaintiff, the de­
fendants, Asa Gile, and several others. Upon an execution 
issued thereon, the judgment debtors, with the exception of 
one, were arrested and gave bonds according to the provisions 
of the statute. These bonds were forfeited ; and the judgment 
had been partly paid, when Gile, one of the judgment debtors, 
applied to the judgment creditors to obtain an assignment of 
the judgment and execution to him or to some person for his 
benefit. To this they assented, and in writing gave their attor­
ney authority to make such an assignment upon payment of 
the amount due to them. Gile, in accordance with this 

arrangement, paid and secured to their attorney that amount, 
and took an assignment in writing of the judgment and ex­

ecution to Edwin E. Tuttle for his mvn benefit. There can be 

no doubt, that it was the intention of all parties to make a sale 
and purchase of the judgment, and an assignment and not a 
payment of it; and that intention should be carried into effect, 
if it be competent for a judgment debtor to make a purchase 
of a judgment against himself and others. May not one of 
several makers of a negotiable promissory note, or bill of ex-
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change, before it becomes due, lawfully purchase and make 

sale of it? What legal principle is violated by it? It is not 

perceived, that there could be ·,my legal objection to one of 

several makers becoming the equitable owner by purchase of a 

promissory note not negotiable. There might be some diffi­

culty in the complex transactions of business in determining, 

whether the note was paid or purchased; but it would have 

reference to the fact and not to the law of the case. Such a 

purchase would not deprive the other parties to the paper of 

any legal right. Their rights upon a payment of the whole, 

or more than their proportion, would remain unaltered. And 

the original holder might, as well as the purchaser, compel any 

one of the makers to pay the whole. The form in which the 

debt may exist would not seem to make any difference respect­

ing the right of purchase and sale. The collection of a judg­

ment assigned mu~t be enforced in the name of the creditor, 

who might, without an assignment or sale, agree with one of 

the judgment debtors to collect it partly or wholly of one or 

more of the debtors, according to the pleasure of that one. 

By making an assignment to him he would but enable him to 

accomplish the same purpose. The jury have found under 

instructions sufficiently favorable, on this point at least, to the 
defendants and upon testimony fully authorizing them, that the 

money was paid in pursuance of an agreement for an assign­

ment of the judgment, and not in payment of it, and that it 

was assigned accordingly. The decision ·in the case of Dunn 
v. Snell, 15 Mass. R. 481, sanctioned an assignment by a 

verbal agreement to an officer, who, having neglected his duty, 
paid the debt to the creditor to obtain the benefit of the ex­

ecution. The cases of Hammatt v. "l'Vyman, 9 Mass. R. 138; 

and Brackett v. TVinslow, 11 Mass. R. 153, were cases of 

payment by one of the judgment debtors without any sale or 

assignment by the judgment creditor as the consideration for 

the payment. That of Stevens v. Jllorse, 7 Green!. 36, was 

of a like character, except that the payment was made by a 

third person, out of what was regarded as the property of one 

of the debtors. And there is a strong implication in the 
VoL, xi. 9 
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reasoning of the opinion, that an assignment by the creditor 
would have been considered as good. If an assignment to a 
judgment debtor could not have been good, it would seem to 
have been unnecessary in all these cases to have labored to 
prove the transactions, conslituted a payment, and not an assign­
ment. In the case of JYickerson v. TVhittier, 20 Maine R. 
223, a surety was permitted by an agreement to acquire the 
beneficial interest in a judgment against himself and the prin­

cipal. 
The tranifusio itniits creditoris in alium of the civil law is 

usually denominated subrogation. When the relation of debtor 
and creditor subsists between two persons only, and the debtor 
pays with his own money, the claim is extinguished. When a 
third person pays the debt, he is entitled to be subrogated to 
the rights of the creditor. Inst. Just. c. 3, tit. 29; Dig. c. 36, 
39. When the debt was clue from several persons, their rights 

in this respect were regulated by the civil code of France, 
which declared, that a joint debt due from several debtors 
would not be necessarily extinguished by a payment made by 
one of them from his own funds, but that he would be entitled 
to a subrogation of the rights of the creditor. Code civil, liv. 3, 
tit. 3, '§, 11, art. 1250, 1251. When one of several joint debtors 
stipulates before payment for a cession of the rights of the cred­
itor to a third person for his benefit, he does but effect by agree­
ment, what by the French law he would obtain without it in a 
more direct form to himself. ,The other debtors are not in­
jured by such an arrangement; and there can be no technical 
difficulties in the common law to prevent its being effectual; 
for in such case the rights of the creditor and debtor do not 

become united in the same person. 
The other point presented by the exceptions arises out of 

the instructions respecting the amount, which the plaintiff 
might be entitled to recover. He owned only one out of forty 
shares, into which the capital of the associates was divided, 
when the debt due to the Messrs. Hydes was contracted; and 
there were then ten associates. It is contended, that the 
plaintiff is entitled to recover of the defendants only one 
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fortieth, or at most, one tenth part of what he was obliged to 
pay on account of the neglect to pay the debt. And that he 
must look to his associates for the remainder. After the debt 
was contracted the plaintiff sold his share to one of the de­
fendants, or rather appears to have transferred it to him for 
the purpose of obtaining an indemnity against all liabilities on 
account of it ; and received therefor an obligation in the fol­
lowing words: - "Know all men by these presents, that I, Allen 
Fiske of Wayne, County of Kennebec, State of Maine, as 
principal, and Ezra Fiske and Moses Hubbard, do covenant 
and bind ourselves in the sum of three hundred dollars to 
B. L. Lombard of said Wayne, to clear him from all liabilities, 
tax, or assessment, that have or may arise from said Lombard's 
one share in the scythe factory in said ·wayne. Given under 
our hands this 20th July, A. D. 1839." If it should be con­
sidered to be the intention of the parties to relieve the plaintiff 
only from the payment of any tax or assessment, which must 
be made equally upon all the shares, the word "liabilities" 
would have no effect or influence upon the contract, which 
also contemplated a relief from past as well as future liabilities 
by the use of the words, "that have or may arise." The 
language of the contract is not only sufficiently comprehensive 
to include all liabilities, to which the plaintiff might in any 
legal manner be subjected by reason of his having been the 
owner of that one share, but effect cannot be given to the 
whole of it by a more restricted construction. The intention 
appears to have been, that Fiske should assume the position 
and rights of the plaintiff, and be subjected to all his liabilities, 
as one of the associates ; and that the plaintiff should be free 
from them. As one of the associates, the plaintiff might be 
compelled to pay all their debts, and to look to them for repay­
ment. And this would seem to furnish sufficient cause to 
induce him to surrender the share to be relieved from that 
responsibility. If he obtained an indemnity for only one for­
tieth part of the risk, the object would be greatly defeated ; 
and the purchaser would pay nothing for it but its equal share 
of all assessments. There does not appear to be any ground, 
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on which the position can be sustained, that the design was to 
indemnify the plaintiff against one tenth only of any payments, 
to which he might be subjected. 

Ten persons appear to have become associates in business 
under a company name. The capital or stock was divided into 
shares, and was held by them in unequal proportions. By 
the terms of their association any one might sell his share and 
retire from the association, and the purchaser, if not already a 
member, might be admitted with all the rights and subject 
equitably, as between the associates, to all the liabilites of the 
retiring member. Without any stipulation therefore between 
the seller and the purchaser it would be the duty of the pur­
chaser and his associates to apply the capital to the payment of 
all preexisting debts. This contract, therefore, does no more 
than to compel the performance of that duty, if there was 
sufficient capital, and to save the seller from harm by reason of 
his liability to the creditors of the company. If there was not 
sufficient capital to pay the debts, it would require the pur­
chaser to become responsible for them, and to relieve the seller 
from being injured by his liability to pay them. With what 
justice or propriety then can the purchaser in this case, who 
was already .a member of the association and liable as such, 
insist, that the seller should pay the whole debt, and then Qnly 
call upon him to pay simply the amount, which the holder of 
one share ought to pay? And do this, when his own contract 
with the plaintiff declares, that he shall clear him from liabili­
ties, that have or may arise from that share? And with what 
justice does he complain of the amount recovered against him, 
when by his neglect and by a violation of his contract he al­
lows a suit to be brought against the plaintiff, and his body to 
be arrested on an execution issued on the judgment recovered 
in that suit, and leaves him to relieve himself from actual im­
prisonment by procuring a statute bond, and then o~ its for­
feiture to pay the money due, to discharge the debt and costs, 
to save his own property and that of his sureties from being 
sold on execution? The plaintiff claims to recover only the 
amount, which he was legally obliged to pay without any 
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compensation for the trouble and vexation occasioned by nn 
arrest. And the purchaser now insists, that the plaintiff should 
collect of each other member of the association, his just pro­
portion of that debt, before lie can resort to him on his con­
tract of indemnity. But this association is but a partnership, 
and if the plaintiff is to be considered as yet a partner as 
between themseh-es, so far as respects transactions occurring 
before his sale, he can maintain no suit against each copartner 
for his proportion of a debt due from the partnership ; nor any 
suit against the partnership, until the partnership concerns 
have been adjusted. If on a sale of his stock or share, he 
ceased to be a partner by the consent of his former associates, 
then, by a payment of a partnership debt for the benefit of the 
association, he could maintain a suit against all the members 
of the association to recover from them the money so paid for 
their use. And could recover the amount now claimed of 
those defendants, who were members of the association, if he 
had not taken a contract of indemnity. But to turn the plain­
tiff over to such remedy is to deprive him of all substantial 
benefit from his contract. It is said, that the defendants, if 
the plaintiff should collect the amount of them, could not ob­
tain their indemnity from the association. Two of them are 
sureties for the other, and like other sureties their claim will 
be upon their principal; who was a member of the company, 
und as such will have all the same rights and remedies, which 
he would have had, if he had, as a member of the company, 
paid the debt to Hyde & Son, without entering into this con­
tract with the plaintiff; that is, the full rights of a partner, who 
has paid the debt of the firm. Complaint has been made, that 
the plaintiff suffered a default to be entered in the suit upon 
his bond and a judgment to be entered up for interest on the 
debt at the rate of twenty-four per cent. without notice to the 
defendants. It appears, that the principal defendant was a 
debtor in the same execution, on which the plaintiff was arrest­
ed, and that he also was arrested and gave a poor debtor's 
bond. The return of the officer on that execution was open 
to im:pection. If that defendant harl pai,l the debt, the plain-
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tiff would have been relieved from the performance of the 
condition of his bond. It will therefore be perceived, that the 
principal defendant must have been discharged by taking the 
poor debtor's oath, or must have forfeited his own bond. 
These proceedings cannot be supposed to have taken place 
without his becoming fully informed, what proceedings had 
taken place in respect to his joint debtor, whom he had en­
gaged " to clear from all liabilities." It is not perceived, that 
there can be any other foundation for the suggestion of collu­
sion between the plaintiff and Gile, than the suffering a default 
and judgment to be entered as before stated; and it does not 
appear, that the plaintiff could have made any legal defence in 
that suit. And he might reasonably expect that judgment 
would be legally made up by the Court, or its officers, for the 
amount due, as that amount was disclosed by the papers in the 
case. And the payment on the execution appears to have 
been made on it after he had been arrested and not by him­
self; and he being no longer interested in the company could 
not be expected to be informed of payments made by it. 
Under such circumstances the rights of the plaintiff cannot be 
justly affected by such a suggestion without some direct proof 
of it. The interest at the rate of twenty-four per cent. was a 
penalty imposed by law, from which the plaintiff could not 
escape without a performance of his bond. From that and all 
other trouble arising from the company debts, it was the duty 
of the principal defendant to have relieved him; and it ill 
becomes him to blame the plaintiff for consequences resulting 
from his own neglect and breach of contract. 
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THE STATE versus SoLmroN BnucE. 

"\,Vhere there are two counts in an indietmcnt, properly joined, and the re­

spondent is found guilty on hoth, tho attorney for tl1c State may afterwards, 

before judgment, enter a nolle proscqui as to one of the counts. 

It is not competent for the respondent to prove on the trial of an indictment, 

that a witness, introduced by the attorney for the State, "bore a notoriously 
infamous character.'' 

On the trial of an indictment wherein the accused is charged with having 
obtained property of a witness by means of threats, testimony to prove that 

the same property was afterwards found, "in a concealed state in the dwell­
inghouse or' the accused, is admissible, as it might have a tendency to cor­

roborate the testimony of the witness by satisfying the jury, that the re­

spondent was conscious of having improperly obtained it. 

An instruction to the jury, on such trial, that if the thre<1ts were maliciously 

mad", with intent thereby to extort the property from the owner, it was im­
material whether they did or did not produce any effect upon the mind of 

such owner, is correct; as the offence consists in maliciously threatening 
to accuse one of an offence, or to injure his person or property, with intent 

to extort money or pecuniary advantage, or with intent to compel l,im to do 
an act against his will. 

A person whose property has been stolen, has himself no power to punish 
the thief without process of law, and cannot claim the right to obtain com­
pensation for the loss of his property by maliciously threatening to accuse 
him of the offence, or to do an injury to his person or property, with intent 
to extort property from him. 

Tms was an indictment, it would seem, under the twenty­
sixth section of Rev. Stat. c. 154. The indictment is referred 
to in the bill of exceptions, but no copy is found in the papers, 
and the bill does not show the offence charged, further than 
may be implied from the requests for instruction, and the in­
structions given. The opinion of the Court gives all the ma­
terial portions of the exceptions. 

D. C. Weston~ Pike, for Bruce. 

Paine, County Attorney, for the Stale. 

The opinion of the Court was by 

SHEPLEY J. - It appears from the bill of exceptions, that 
on the trial of the defendant upon an indictment, containing 
two counts, he was found guilty upon the first and not guilty 
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11po11 the second count. It states, that, "at the same term, 011 

motion of the defendant and by consent of the county attor­
ney, the Court ordered, that the verdict be set aside and a new 
trial granted." 

The defendant having been put upon his trial again at a 
subsequent term, contended that he could not be tried again 
upon the second count. The Court decided otherwise ; and 
he was upon the last trial found guilty upon both counts. The 
attorney for the State, at the argument, entered a nolle pro­
sequi as to the second count. This he might do ; and the de­
fendant cannot be injured by those proceedings unless they 
had an unfavorable influence upon his trial on the first count. 
State v. Whittier, 8 Shep!. 34 l. It does not appear from the 
bill of exceptions, that they could have had any such influence; 
for all the instructions complained of are stated to have had 
reference to the first count only. It is not therefore necessary 
to inquire, whether the defendant was or not properly put upon 
his trial upon both counts, after the first verdict had been set 
aside without limitation and by consent. 

The testimony offered to prove, that a witness introduced by 
the government, "bore a notoriously infamous character," was 
properly excluded. Phillips v. Kingfield, I Appl. 375. 

The testimony to prove, "that some of the property, which 
the defendant was charged with having obtained by means of 
threats from Lyon, was afterwards found in a concealed state 
in the dwellinghouse of said Bruce," was properly admitted. 
It might have a tendency to corroborate the testimony of the 
witness by satisfying the jury, that the defendant was conscious 
of having improperly obtained it. 

The instructions, " that if the threats were maliciously made 
with intent thereby to extort the property from Lyon, it was 
immaterial, whether they did or did not produce any effect 
upon the mind of Lyon," were correct. The offonce is not 
made by the statute, c. 154, ~ 26, to consist in the effect, 
which the threats may have had upon the person, or in the 
fact, that property was thereby obtained; but in maliciously 
threatening to accuse him of an offence, or to injure his person 
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or property, with intent to extort money or pecuniary adYaut­
age, or with intent to compel him to do an act against his will. 

The instructions, "that if the defendant made the threat 
maliciously and with intent thereby to extort property from 
Lyon, it was not essential in the case, whether the said Lyon 
had been caught by the said Bruce in the act of stealing the 
property of the said Bruce or not," were also correct. A per­
son whose property has been stolen cannot claim the right to 
punish the thief himself without process of law, and to make 
him compensate him for the loss of his property by maliciously 
threatening to accuse him of the offence, or to do an injury 
to his person or property, with intent to extort property from 
him. A threat made by one, whose goods had been stolen, 
that he would prosecute the suppo.sed thief for the offence, if 
there were grounds to suspect him to be guilty, could not be 
considered as. made maliciously and with intent to extort pro­
perty, unless there were other proofs of malice and intended 
extortion. Nor do the instructions so state. The testimony 
to prove the malice and intended extortion is not presented ; 
and it must be presumed to have been sufficient and satisfac­
tory, especially after the defendant has been found guilty by 

two juries. 
Exceptions overruled. 

JAMES N. CooPER versus RuFus K. PAGE. 

Where there is a guaranty by a third person to pay the amount due on a 
note, then payable, at a stipulated time, no demand on the maker of the 

note, or notice to the guarantor, is required to make the latter liable on his 

guaranty. 

If one, in consideration of fifteen dollars, guaranties the payment of the 
note of a third person for three hundred dollars. and the contract of guar­
anty is broken, the note remaining unpaid, the damages to he recovered, are 
- not the consideration paid- but the amount due on the note guarantied. 

Tms was an action on a written guaranty of a promissory 
note signed by Charles D. Lemont, and payable to the plaintiff 
and A. Cooper, deceased, and dated Nov. 1841, for $358,;20. 

VoL. x1. 10 
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A copy of the guaranty follows. 
"I hereby guaranty the payment of a balance due on the 

note to J. N. & A. Cooper, dated Nov. 1, 1841, signed C. D. 
Lemont, within sixty days from the second day of May, 1843, 
balance due this day, $290,22. Rufus K. Page." 

"Rec'd fourteen dollars and r6-rlu for the guaranty. R. K. P." 
The counsel for the defendant contended, 1st, that the 

paper called a guaranty, did not on the face of it present a 
legal contract on which the plaintiff could recover. And 2d, 
that if he was legally entitled to recover, he was entitled to 
recover only the amount pai<l for the guaranty, being $ 14,64. 

These objections were overruled, and the jury were otherwise 
instructed. 

The defendant also contended that the guaranty was obtain­
ed by fraud. The testimony, on that point, was submitted to 
the jury, and a verdict was found for the plaintiff. In the 
consideration of the last point, the counsel for the defendant 
contended that there was no consideration for the note. It 
appeared to have been given on a settlement of account, and 
for a balance arising from freight of goods larger than the 
note, that balance being found against the said Lemont, who 
was master of a vessel partly owned by the plaintiff, and had 
signed a bill of lading for the goods, which he did not deliver 
to the consigeee according to the bill of lading; the charge 
being for the freight of ti1c whole goods, which was not paid 
on account of the short delivery. 

The said Lemont was introduced as a witness and testified 
that the mate attended to the reception of the goods on board 
the vcs"·~l, and that he did not; that he signed the bill of 
lading accorcli:'1g to the account of the mate ; and that the 
goods were never in fact on board, or ,vere removed by the 
mate without his knowledge before he sailed. 

The jury were instructed by SHEPLEY J. presiding at the 
trial, that if the guaranty was not obtained by fraud, but fairly 
and without deception, the plaintiff would be entitled to re­

cover. 
To which rulings and instructions the defendant excepted. 
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Wells argued for the defendant, citing 2 Hill, 139; Oxford 
Bank v. Haynes, 8 Pick. 429; Bayley on Bills, 577; 7 Wend. 
569; 7 Louis. R. 377 ; Hill v. Buckminster, 5 Pick. 091 ; 
Cobb v. Little, 2 Greenl. 261. 

F. Allen, for the plaintiff, was stopped by the C0nrt. 

The opinion of the Court was by 

TENNEY J. -On Nov. l, 1841, one Lemont gave to the 
plaintiff and his partner, who has since deceased, a promissory 
note of hand on demand and interest, for a balance of ac­
counts arising from the freight of a vessel, of which the payees 
were part owners, and the maker was master. The settlement 
was based partly upon a hill of lading of certain merchandise 
signed by the master, hut which he thought embraced some 
articles, that were not in fact received, or were taken out by 
the mate, before the vessel sailed. On May 2, 1843, Lemont 
paid one hundred dollars upon the note and the defendant for 
the consideration of $14,64, signed the following memoran­
dum on the back of the note: - "I hereby guaranty the pay­
ment of balance due on note to J. N. and A. Cooper, dated 
Nov. 1, 1841, signed C. D. Lemont, within sixty days from the 
second day of May, 1843, balance due this day, $292,22." 
There was no evidence in the case, that Lemont was insolvent 
or unable to pay the note. 

The jury were instructed, that if the guaranty was not ob­
tained by fraud, but fairly and without deception, the plaintiff 
would be entitled to recover the full amount of the balance 
due upon the note, to which instructions the defendant filed 
exceptions. 

It is insisted for the defendant, that to entitle the plaintiff 
to recover of him, it was necessary, that he should have at­
tempted to collect the debt of the maker by suit ; or that he 
should at least make demand of payment of the maker, and 
on his refusal to pay, give notice thereof to the defendant. It 
has repeatedly been held in this State and Massachusetts that 
when the promise of the guarantor is absolute, that the note 
shall be paid at the time stipulated, which time is after it be-



76 KENNEBEC. 

Cooper v. Page. 

comes payable by tho maker, no demand or notice is required. 
Cobb v. LWle, 2 Grcenl. 261; Norton v. Eastman, 4 Greenl. 
421 ; Read v. Cutts, 7 Greenl. 186, and cases cited; Tenney 
v. Prince, 4 Pick. 385. Tho case of the Oxford Bank v. 
Haynes, 8 Pick. 423, .cited for the defendant, was where 
Haynes signed the memorandum, "I guaranty the within note," 
before it was discounted at the bank. It was payable in sixty 
days, and was suffered to remain for a balance, for a long time 
after its maturity, between which and the commencement of the 
action against Haynes, the makers had become insolvent; the 
Court held that Haynes was not liable, "because both pro-. 
missors of the note were solvent, when it became due, and that 
they had abundant property liable to attachment. But the 
plaintiffs, with a knowledge of their delinquency, lay by nine 
months, during which time their property was sacrificed and 
all hopes of obtaining payment were by that means lost." 

The objection, that the note was without consideration, can­
not avail. It was given for that which was due by reason of 
the maker's written r.cknowledgment in the bill of lading. 
With a knowledge of all the facts, he gave the note, which he 
afterwards reco;;nized as a valid contract by a payment thereon. 

There is nothing in the contract of guaranty, which shows 
it usurious. If the ground had been taken at the trial, that it 
was a device of the parties, got up to avoid the statute of 
usury, the question might have been submitted to the jury 
upon proper evidence ; that was not done and the defendant is 
concluded upon that point. 

Again it is contended, that the plaintiff can recover only the 
sum paid to tho defendant and interest thereon. The contract 
was upon a consideration, which was legal; the understanding 
of the parties cannot be doubted, and must be carried into 
effect. The cases relied upon for the defendant in support of 
his proposition were actions of indorsees against indorsers of 
negotiable securitcs, which were good and available in the 
hands of tho latter, at a greater discount than l_egal interest, and 
tho damages ,vore confined to the amount paid and interest 
thereon. The damages in this case, as in those ordinarily 



JUNE TERM, 1844. 77 

State v. Dunlap. 

hroup:ht for non-performance of a contract, must Le the sum 
promised and the interest from the time it was payable. 

·whether the plaintiff will he entitled to the note on paying 
the amount, is a question not raised at the trial, and we do not 
perceive that its decision is at all connected with the points 
presented. 

Exceptions overruled. 

THE STATE versus JoHN DuNLAP. 

On the trial of an indictment, under the statute, for cheating by false pre­
tences, the offence is complete, if there be one pretence, and that proved 
to be false, and made with a fraudulent Jesign to obtain credit for goods, 
and credit is induced to be given thereby, although the indictment charges 
that the goods were obtained by more than one false pretence. 

ExcEPTIONS from the Middle District Court, REDINGTON J. 
presiding. 

This was an indictment against Dunlap for obtaining goods 
of one Carroll by false pretences. 

The facts appearing in the exceptions are found in the 
opinion of the Court, and also the instruction of the presiding 
Judge. The verdict was, that the respondent was guilty. 

Rice, for the respondent, contended that the instruction to 
the jury was erroneous; and cited 1 "\Vheeler's Criminal Cases, 
448; 2 Wheeler's Cr. Cas. 161; 13 Wend. 87; Comm. v. 
Drew, 19 Pick. 185; 4 City Hall Rec. 156; 1 C. & P. 661. 

H. W. Paine, County Attorney, for the State, cited 11 
Wend. 557; Comm. v. Drew, 19 Pick. 179; and State v. 
Mills, 17 Maine R. 211. 

The opinion of the Court was drawn up by 

WHITMAN C. J. -This is an indictment under the statute, 
for cheating by false pretences: and the case comes before us 
upon exceptions taken to the instructions of the Judge to the 
jury, on the trial in the Court below. These were, as stated in 
the exceptions, that, " if said representations constituted any 
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part of the inducement of Carroll to part with the goorls, the 
offence was made out: That, if any one of the false pretences 
had the effect, though the others were inoperative, the offence 
was made out." The exceptions commenced with stating, that 
Carroll testified that the defendant made the representations as 
charged, and that they were proved to have been false. "\Vhat 
the representations charged were, the exceptions do not show. 
We must presume that they were such as would support the 
indictment, if proved to be false, and were intended to defraud 
Carroll of his property, and had that effect. The charge of the 
Judge would seem to have been in substance that if any one of 
them were so designed, and had that effect, the offence was 
made out. And we think the cases of the Commonwealth v. 
Drew, 19 Pick. 179; and The State v. Mills, 17 Maine R. 211, 
fully sustain the charge. The discussions in those two cases 
were elaborate ; reviewing all the cases cited by the counsel for 
the defendant in this case, and overruling the dictum cited 
from Wheeler's criminal cases. Indeed the decisions in the 
Supreme Court of New York, (People v. Stone; 9 Wend. 
182; and People v. Haynes, 11 ib. 557,) have done the same. 
There can be no rational doubt, if there be one pretence, and 
that proved to be false, and made with a fraudulent design to 
obtain credit for goods, and credit is induced to be given there­
by, that the offence is complete. 

Exceptions overruled. 
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lsAAc CowAN vers-us DAVID WHEELER. 

No point, or question, is open on the hearing and determination of the law 

of the case, brought before the Court by bill of exceptions, which docs not 
appear thereby to ha\'e been made on the trial of the_ issue. 

A request that a particular instruction should be given to the jury, may be 
legally withheld, whenever it requires the Judge to assume a fact, which, if 

existing, was not established conclusively between the parties; and the 

existence of which was denied by the opposing party. 

Where a claim for rent of certain real estatP, was filed in set-off; and the 

plaintiff objected, that the same estate was holden by the defendant in trust 
for the use of the plaintiff, the most that eould with propriety han, been 
requested of the presiding Judge, with reference to the allowance of the 

item, no question being there made as to the legal right to file such item in 
set-off, was, that the jury should be instructed to consider whether the rent 
claimed accrued from an estate held in trust by the defendant for the use of 

the plaintiff; and if they found that it did, to disallow it, otherwise to, 

allow it. 

AssuMPSIT upon an account annexed to the plaintiff's writ. 
An account was duly filed in set-off. The accounts were sub­
mitted to an auditor, and the only information, as to the words. 
in which the controverted claim was stated, appearing in the 
papers, was in the following extract from the auditor's report. 
" Wheeler charges Cowan rent for the Barrows farm. The 
legal title is in Wheeler ; but Cowan claims, that Wheeler 
holds it, or a part of it, merely in trust for Cowan." 

The bill of exceptions refers to several papers, as read to the 
jury, copies of a portion of which are not among the papers; 
and sets forth the testimony of several witnesses ; and con­
cludes thus. "Upon this evidence the counsel for the plaintiff 
contended, that the trust thus set up, not being of common law 
jurisdiction, and not properly cognizable by the jury, the rent 
claimed by the defendant, growing out of the land alleged to 
be by him held in trust, was incident to it and inseparably 
connected with it; and he requested the presiding Judge, 
(SHEPLEY J.) to rule, that that item ought legally to be with­
drawn from the consideration of the jury, that the whole might 
be determined, if not otherwise settled, by a court of equity 7 

who would have jurisdiction of the whole matter, both the 
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trust and the rent claimed, which was properly an incident 
and accessary thereto. But the presiding Judge declined so to 
rule. To the refusal of the presiding Judge to rule as above 
requested, the counsel for the plaintiff excepts." 

No other ruling, or instruction, or request therefor, appears 
in the exceptions. 

The verdict was for the defendant, and the jury allowed the 
item for rent, or some portion of it. 

N. Weston, in his argument for the plaintiff, insisted that 
the requested instruction was erroneously withheld ; and also 
contended, that the item for rent was not the proper subject 
of set-off. 

Wells, for the defendant. 

The opinion of the Court was drawn up by 

WHITMAN C. J.-After the evidence had been closed in 
this case, the counsel for the plaintiff requested the presiding 
Judge to rule, that the item in the defendant's set-off, for the 
rent of the Barrows farm, should be excluded from the consid­
eration of the jury; insisting that it was an item proper only 
for the consideration of a court of equity, as arising from the 
use of said farm, alleged by him to have been held in trust by 
the defendant for the plaintiff's use. The exception taken was 
to the refusal of the Judge so to instruct the jury. And no 
objection appears to have been made that such an item could 
not legally, under the provisions of the statute, authorizing the 
filing of cross demands in set-off, be admissible. Any such 
objection would seem to have been waived at the trial. 

In argument now however, it is contended, that such an item 
could not legally have been filed in set-off. But we are to 
look with a single eye to the matter of the exceptions ; and it 
seems very clear that the ruling requested, had no reference to 
any such question. So far as it regards the exceptions, there­
fore, we must consider this point as not in controversy; and 
we must inquire simply, whether the Judge did right in refus­
ing the requested instruction or ruling, upon the ground insist­
ed upon at the trial. In the first place, it required the Judge 
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to assume a fact, which, if existing, ,t·as not established con­
clusively between the parties; and 'the existence of which was 
denied by the defendant, viz., that the Barrows farm was 
holden ty him in trust for the use of the plaintiff. And, in 
reference to this matter, it is alleged, that a bill in equity is 
pending between the parties, in which that question remains 
in controversy ; and which the scope of the requested ruling 
indicates was not to be settled in this action. The most that 
could have been requested of the Judge, as to the propriety of 
allowing the item, no question having been made as to the 
legal right to file any such item in set-off, was, that the jury 
should be instructed to consider whether the rent claimed ac­
crued from an estate held in trust by the defendant for the use 
of the plaintiff; and, if they found that it did, to disallow it, 
if otherwise to allow it. The exception, therefore, must be 
overruled. 

But the plaintiff requests, that we should suspend the enter­
ing up of judgment upon the verdict, till his motion for an 
injunction, said to be pending under his bill in equity, for a 
stay of judgment or execution, shall have been decided. If by 
the verdict it should be made apparent, that, at law, the de­
fendant has availed himself of an indemnity for all his ad­
vances in payment for the Barrows farm, out of the funds of 
the plaintiff; and that he holds the ti tie to the same in trust 
for the benefit of the plaintiff, or of his wife, it may be that a 
decree should be made, requiring the transfer of the legal title 
to the cestui que use. And if, by a proceeding at law, the 
defendant has obtained a verdict for a balance, growing out of 
his legal ownership of the farm, and of the rents and profits 
thereof, over and above an indemnity for all his advances on 
account thereof, it may be reasonable, perhaps, that he should 
be enjoined against proceeding further to enforce his claim 
under the verdict. The entering up of judgment, therefore, 
may be suspended until the motion for the injunction shall 

have been decided. 
VoL. x1. 11 
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JAMES T. McCoBB versus WILLIAM RICHARDSON 8{- al. Ex'rs. 

"\,Vhere the fact is equally unknown to both parties; or where each has 
equal information ; or where the fact is doubt/iii from its own nature ; in 

every such case, if the parties have acted with entire good faith, a court 

of equity wiU not interpose. 

Where there was a sale of timber lands, lying in the wilderness, remote from 

the residence of the parties, which neither had ever seen, and of which 

neither had any other knowledge than from the certificates, then in the 

pos5e$sion of a third person, and to which they had eqn:il access, of two 

individuals, equally unknown to the parties, wherein was stated the amount 

of timber the signers thereof said they believed from examination to be 

upon the land; and no other representrrtions were made by the seller to the 

purchaser than a mern reference to those certifieates; but when in fact, as it 

aftehvards turned out, there was not one fif1centh part of the timber upon the 

land, at the time, that there was represented to have been in the certificates; 

this is not such a case of nrntual mistake as will authorize a conrt of equity 

to rescind the contract, and decree a restoration of the purchase money. 

THis was a bill in equity, and was heard on bill, answer 

and proof. 
On July 6, 1835, the plaintiff purchased of James Hall, the. 

testator, his interest in one undivided eighth put of a tract of 
twelve thousand acres of land in the County of Washington, 
by virtue of a bond from the owners thereof, at four dollars 
and one eighth of a dollar per acre. Hall had purchased one 
fourth of the same tract, on June 10, 1835, at the same price 
per acre. 

The facts stated in the opinion of the Court are sufficient to 
understand the grounds of the decision. 

The case was fully argued by 

N. Weston, for the plaintiff; and by 

Wells, for the executors. 

The main positions on which the counsel for the plaintiff 
claimed to maintain the bill are stated in the opinion of the 
Court. In support of his argument, the plaintiff's counsel 
cited 1 Story's Eq. ~ 140, 142; Evans' Pothier on Oblig. p. 
1, c. 1, note 18; 2 Kent, 468; 17 Ves. 394; 4 Mason, 418; 
Hammond v. Allen, 2 Sumn. 387; same case, 11 Peters, 63; 
Daniel v. Mitchell, 1 Story's R. 172; l Green's Ch. R. 277. 
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The code Napoleon gives relief in mistakes as to the quantity 
of land conveyed, and so does the code of Louisiana. 

That the plaintiff was not barred of his rights by the lapse 
of time, the statute of limitations not having been pleaded. 
2 Saund. 283, note 2; Gould on Pl. 332; 3 P. Wms. 126; 2 
Story's Eq. <§, 1521; Angel on Lim. 333; _2 Wms. Ex'rs. lllO. 

The counsel for the executors of Hall's will, examined the 
cases cited in support of the bill, and insisted that they did 
not apply to a case like this. Herc was no fraud, and the 
parties had precisely the same knowledge, and means of kl)owl­
edge of where the land was and what was upon it, and the 
purchase was made without seeking more information." Had 
the bargain been favorable, the plaintiff would have had the 
whole benefit of it, and the seller could not have avoided the 
sale, and recovered back the money, or have claimed any por­
tion of it. And as it proves that he loses, he cannot call on 
the representatives of Hall to make up the loss to him. The 
plaintiff purchased, to take his chance of gain or loss. This 
must have been understood from the very nature of the pro­
per.ty. The only mistake in the matter was in keeping the 
land too long on hand. There is no more ground for supporting 
this bill, than one to rescind. a contract for the purchase of a 
lottery ticket, after it had been kept on hand until it had drawn 
a blank; or where pork, or flour, had been fairly purchased 8:t 
the then market price, under the expectation of a good specu­
lation by a further advance in price, when it proved that the 
price fell instead of rising. Here was no mistake of facts, but 
merely an ignorance of facts. He cited Story's Eq. <§, 140 to 
151; Bean v. Herrick, 20 Maine R. 51; Sanborn ~ Bell v. 

Stetson, in the Circuit Court of U. S. in Massachusetts, by 
Judge Story, not then reported. To show that contracts in 
reference to lands are to be treated as other contracts. Dudley 
v. Littlefield, 21 Maine R. 418. 

If the plaintiff originally had any cause of complaint, he had 
lost it by his delay. Although the statute of limitations was not 
pleaded, the Court will not, as a court of equity, entertain a 
stale demand. Story's Eq. <§, 529. 
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The opinion of the Court was drawn up by 

WnIT:nAN C . .f.- ,ve have here another instance of the 
singular infatuation, with which many individuals were seized 
in the years 1835 and 1836. The plaintiff, then a young man, 
and but then recently introduced into business in the profes­
sion of the law, was induced to embark in the purchase of 
timber lands; and to invest between five and six thousand 
dollars, constituting the greater portion of his patrimony, in 
lands of that description; lying remote from his place of resi­
dence, in the wilderness part of this State, to which he had 
never had access, and of which he had no knowledge; relying 
for their quality upon the certificates of two individuals, of 
whom he had only heard a favorable report. In so purchasing, 
however, he was not singular. Many other individuals did the 
like. His grantor, a man of mature years, had purchased the 
same land, under circumstances precisely similar, as to the state 
of his knowledge, and for the identical price at which he sold 
to the plaintiff. It turns out, nevertheless, that the intrinsic 
value of the land was not, probably, over one tenth part of the 
amount paid for it. 

The plaintiff in his bill alleges that the defendant's testator 
induced him to purchase those lands by the means of mis­
representation ; or that the purchase and sale were made under 
mutual mistake. Of wilful misrepresentation, or indeed of any 
representation, as of his own knowledge, or even of belief, 
on the part of the testator, the evidence does not furnish the 
slightest pretence. He had purchased, confiding in the same 
sources of information, as to value, to which he referred the 
plaintiff; and to which they each had equal access. The tes­
tator pretended to no other knowledge on the subject than was 
there exhibited; viz, two certificates, then in the possession of 
a third person, of two individuals, who where equally unknown 
to the parties contracting. That the latter were under mutual 
misapprehension as to the intrinsic value of the premises, there 
can be no doubt. The only question is, was this a case of 
such mutual mistake as will authorize the maintenance of this 
bill. 
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On this branch of the law, it may be conceded, that there is 
not entire perspicuity. What shall be deemed such a mutual 
mistake, as will authorize the rescinding of a contract, it is not 
easy, in every case, to determine. Where the parties to a 
contract of sale are under a mutual misconception, as to a dis­
tinct, essential and certain particular of it, as for instance, 
the existence of a dwellinghouse, contracted to be sold, with 
the lot on which it had been known to stand, but which, by a 
flood or otherwise, had been destroyed, and that without the 
knowledge, at the time, of either of the parties. The house 
would be the thing certain, understood by both parties to be 
essentially the moving cause to the contract, and the principal 
thing intended to be conveyed; and it turning out, that the 
vendor had not the thing in being, which he supposed he was 
about to convey, it would indeed be unreasonable to hold the 
other party to the bargain. 

It is urged here, that the timber was the thing contracted 
for ; and that the land was but the incident, the place of de­
posite merely, the land without the timber being of very little, 
if of any, value; that both parties at the time supposed it to 
be covered with a valuable growth of timber, when in fact the 
timber thereon was from ten to twenty times less than was 
supposed. But there is much of fallacy in the position of the 
plaintiff. There was no fixed and certain item of timber, dis­
tinctly and identically in the mind of each party, as intended 
to be conveyed, as in the case of the dwellinghouse before 
instanced. Neither party could have pretended to have any 
certain knowledge of what was growing upon the land. Neith­
er had ever seen it. The land itself was a specific thing, 
distinctly in the mind of each party; but of what was growing 
upon it no precise idea could be entertained. The value of 

the growth upon a piece of land is always a matter of uncer­
tainty. Estimates concerning it, even by those who have had 
the best means of forming an opinion, are more or less merely 
conjectural; and are often void of the truth; and it is familiar 
knowledge, that nothing is more difficult than to ascertain with 
precision the quantity and quality of a forest growth, on a 
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large tract of land, in a wilderness country. This the parties 
must be presumed to have well understood. Neither can be 
supposed, in such case, to have contracted ,vith the other in 
the belief, that either had any certain knowledge on the sub­
ject. Bargains of this description arc necessarily made hap­
hazard. Each party speculates, grounding his calculations upon 
such general information as may be at hand, placing reliance 
upon his own perspicacity. 

This contract was entered into in days notorious for specu­
lation, when but few if any persons, made purchases of timber 
lands for private use, the object being to sell again at a profit ; 
until which, some operations, by ,vay of getting off timber, 
Il}ight take place. Mistakes of the kind here complained of 
were without number ; all understanding, from the beginning, 
that no inconsiderable share of hazard was to be encountered. 
In the absence of fraudulent or erroneous representations, or 
fraudulent practices on the part of the vendor, it could never 
have been contemplated, however gross might Le the mistake 
on the part of the vendee, that, in case of loss, he had any 
ground of complaint; and if fortunate enough to buy ever 
so advantageously, hmvever great the mis'.ake of the vendor 
might have been, no one could have supposed, tl'.at any portion 
of his gains was to be refunded. 

The case of the plated candlesticks, cited on the part of the 
plaintiff, supposed to be sold by mistake for solid silver, is 
surely unlike the case here. Silver candlesticks and plated 
candlesticks are different articles. Besides, the parties both 
intended, the one to sell and the oth~r to buy, silver candle­
sticks. The delivery of plated candlesticks would be a sheer 
mistake, contrary to the clear intent of both parties. Here the 
land was sold. This was a thing certain in the view of both 
parties. If other land had been conveyed, instead of it, it 
would have been a mistake, which should have been rectified. 
What there was ur,on it, was a different matter. No one could 
have had any definite or precise idea .concerning it; especially 
under the circumstances of this case. The similitude between 
this case, and that of candlesticks sold as and for plated, 
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neither party knowing any thing of the thickness of the plate, 
would be somewhat nearer, if a certificate of a third person, 
supposed to be a competent judge, were resorted to for the 
purpose of enabling the parties to fix a price upon them, and 
it should be proved, by using them, that the estimation was 
erroneous; and the similitude would be still increased, if it had 
appeared, that the seller had purchased by the same estimation. 
In such case it is believed, that the buyer would have no right 
to rescind the contract, or to recover in equity for the difference 
in value. So if a horse were sold and purchased, without 
warranty of soundness, upon an erroneous estimation of its 
value by a third person, the vendor knowing nothing of any 
defects in the horse, if, upon a trial, it proved in a great 
measure worthless, the buyer would have no ground of com­
plaint against the seller. The buyer must calculate to be sub­
ject to such risks, whenever there is perfect innocence on the 
part of the seller. 

The case put by the counsel for the plaintiff of a bale of 
goods, accompanied with an invoice, bears no similitude to the 
one here. The invoice imports verity as to the quantity and 
quality. The vendor so intends it, and knows that the vendee 
so understands the contract, and the vendor would be guilty of 
fraud, if it were not so, as he must be supposed to know the 
contents precisely. In the case here, nothing of the kind 
was in contemplation of the parties. But we may suppose 
a package of goods to have become damaged; to what ex­
tent could not be kno:wn till they were put to use ; and a sale 
effected of the same upon the estimation of one or more per­
sons, of the extent of the injury, which should ultimately prove 
erroneous, either falling short or exceeding the estimate. This 
would much more nearly resemble the case here; and yet the 
sale would be held valid. 

In Story on Equity, <§, 150, it is laid down, that "where the 
fact is equally unknown to both parties ; or where each has 
equal and adequate means of information ; or where the fact 
is doubtful from its own nature; in every such case, if the 
parties have acted with entire good faith, a court of equity 
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will not interpose" ; and again in ~ l 51, it is said that "where 
each party is equally innocent, and there is no concealment of 
facts, which the other party has a right to know, and no surprise 
or imposition, the mistake or ignorance, vvhether mutual or 
unilateral, is treated as laying no foundation for equitable in­
terference. It is strictly damnum absque injuria. 

In Daniel v. Mitchell ~ al. 1 Story's R. 172, cited for 
the plaintiff, the decree was, that "the contract of sale, and 
the conveyance of the premises, and the notes of the said 
Daniel thereupon, as set forth in the bill, wore made by and 
between the said Otis Daniel, and the said James Todd, and 
other parties, upon material misrepresentations, and mutual 
mistakes, as to the quantity of timber so sold, and therefore 
ought to be set aside, and held null and void." The Judge, 
in his reasoning, says, "Here then we have a tract, represent­
ed by the vendors in their contract, as containing sixty millions 
of timber, and that supposed fact constituting the very basis of 
the bargain, when in fact it does not contain more than one 
twelfth part of that quantity." There was no doubt expressed, 
but that the representations were made in the full belief of their 
accuracy. But such representations, so grossly erroneous, how­
ever innocently made, were calculated to mislead; and the 
party purchasing, as in that case, having no other means of 
possessing himself of actual knowledge of how the fact was, 
must be expected to rely t.ipon the representations so made ; 
and, if wronged thereby, should find redress. But where the 
buyer is not led astray by any such misrepresentations, and 
acts without being influenced by any statements of the vendor; 
and in a case where there is unavoidably much of uncertainty ; 
and in a speculation which, for aught that could be predicted, 
might turn out very advantageously, or very much otherwise, 
we cannot deem any error, into which the buyer might fall, in 
his calculation upon his profits, to be an adequate ground for 
rescinding his engagement, either in whole or in part. 

The case of Reed's adm'rs v. Cramer ~ al. also cited on 
the part of the plaintiff, from 1 Green's Ch. R. 217, was one 
of a gross mistake on the part of the vendor of real estate, by 
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including in his description of the land intended to be sold, of 
which he was not aware, owinc, to hi,.; ignorance of its bound­
aries, a piece other and nrnch lar;-~·er than the one intended to 
be conveyed, and, which the n,ndce, at the time, ,Yell knew 

the vendor did not know to be rn included, clearly intending a 
fraud upon him; a case every way distinguishable from the 

one here. 

The lapse of time intervening in this case, between the sale 

and the institution of the suit, might well induce a court of 

equity to pause before granting relief, even in a case present­

ing some strong indications of a want of good faith, on the 
part of the defendant. The testator, it would seem, lived 
some three or four years after the sale; and his executors had 
administered, and in a manner settled his estate, in the course 
of three or more years after his decease, without being notified 
of this claim. If the gravamen of the plaintiff's case was so 
enormous, as in his bill is set forth, such apathy would seem to 

be inexplicable. People do not often, if at all, so long slumber 

over such grievous injuries, ,crithout seeking for redress. And 
after a long period has occurred since a cause of action has 

accrued, and after events have rendered it highly perple~ing, 
that the subject should be agitated, it has not been uncommon 
for a court of equity to decline to interfere. 

On the whole, however much We may regret the misfortune 
of the plaintiff, we are brought to the conclusion, that his bill 
must be dismissed, with costs for the defendants. 

ENOCH MERRILL vers'Us SOPHRONIA PARKER. 

In an action for goods sold a·nd delivered, where it appeared, that a price 

was offered by the defendant for tlie article, and accepted by the plaintiff, 

and the defendant then said iio "would UJmP in a short timo an,! take it, 

and pay for it," and it was marked as sold to l,im in his prc'si'rn·e, and set 

aside in the plaintiff's shop and rcscrv,,d for his use,'""' tl,11s rcma,~ 

until the commencement of the snit; ii was held, that this action cu11f~e 

maintained. 

Tms was an action of indebitatus assumpsit, on an account 
VoL. xx. l:! 
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annexed. The account is for a bureau, $:20, interest, $2,50, 
storage of the bureau, $2,50. 

The case was opened to the jury, and the plaintiff intro­
duced a witness, ,vho testified, that he had the care of the 

plaintiff's furniture shop; that some day between 15th August 
and 10th Sep. 1841, the defendant came to the shop; examin­
ed several bureaus. The price of one was $22. The defend­
ant discussed the price, and it was finally put at $20. She 
selected that one ; said she wished the witness to set it apart 
for her; wished witness to mark it and keep it for her, and 
said she would call and take it in a few days ; that she did not 
wish to take it then, but would come in a short time and take 
it and pay for it. It was set aside and reserved for her; the 
witness . inquired her name, and wrote upon the bureau, " sold 
S. Parker, $20 ;" that the defendant saw him write it; that 
he could not say she asked him to write it; that it is usual to 
write the purchaser's name in such cases ; that he did not 
know that he moved the bureau from its place in the shop, or 
that there was any definite time fixed for her to come. 

On cross-examination, the witness said, he expected she 
would pay for it when she took it ; that nothing was said of the 
time of payment; that she never called for it or took it; that 
it yet remained in the shop. The plaintiff moved for leave to 
amend by inserting a count on the contract to buy the bureau. 
It was objected to, and the Court refused leave. The case 
was here taken from the jury, and it was agreed to submit the 
matter to the decision of the Court. The Court to have 
authority to draw inferences and decide facts as the jury might. 

REDINGTON, District Judge, ordered judgment to be rendered 
for the defendant, and the plaintiff appealed . 

.i}foor, for the plaintiff, said the case shew, that a distinct 
offer was made by the defendant to purchase the article at a 
certain price ; that the offer was accepted by the plaintiff; that 
the.iame of the defendant was marked upon it, as sold to her 
at that price, in her presence ; and that it was put away in the 
shop according to her direction until she should call and take it 
and pay for it. This is a question between the parties merely, 
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and as between them, the sale was complete, and the property 
in the article vested in the defendant. 2 Kent, 492 ; 2 Black. 
Com. 448; 2 Com. Dig. 62; DeFonclear v. Shottenkirk, 3 
Johns. R. 170; 5 B. & A. 340; 6 B. & Cr. 360; Hammond 
on Sales, 5, 13; 2 Stark. Ev. 870; I B. & Aid. 681 ; Lan­
fear v. Sumner, 17 Mass. R. llO; Shumway v. Rutter, 8 
Pick. 443. 

Marking and putting away the article is sufficient to take 
the case out of the operation of the statute of frauds. 2 H. 
Bl. 348; 1 Campb. 233. But when the purchase is actually 
made the statute is no bar. 

The action for goods sold and delivered will lie ; and under 
the same count, the storage of the same goods may be recov­
ered. 2 Stark. Ev. 873. 

H. A. Smith, for the defendant, said that this action could 
not be maintained, being for goods sold and delivered, and not 
for refusing to complete the contract. So long as any thing 
remains to be done before the purchaser is entitled to take and 
carry away the property, the seller cannot maintain an action 
for the price as for goods sold and delivered. The plaintiff 
here was under no necessity to part with his property until 
payment was made. If this suit can be maintained, the bureau 
was subject to be attached and taken as the property of the 
defendant, without payment. Unless some time is fixed for 
payment, the payment is to be made at the time of the delivery 
of the goods. The seller is not obliged to part with his goods 
until he has received his pay, but in such case, the sale is not 
so completed, that the seller can maintain an action· for the 
price of the goods, as sold and delivered. 2 Com. on Con. 
206, 216; 2 Black. Com. 446; Bul. N. P. 50; 2 Kent, 493; 
Penniman v. Hartshorn, 13 Mass. R. 87; Phillips v. Hun­
newell, 3 Greenl. 381; Houdlette v. Tallman, 2 Shepl. 400; 
7 Cowen, 85; Hill. on sales, c. 3, ~ 13. 

The opinion of the majority of the Court, SHEPLEY J. dis­
senting, was drawn up by 

WHITMAN C. J. - What shall be considered as constitut-
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ing a sale of chattels, is not unfrequently attended with diffi­
culty. Sales are sometimes complete as between the parties, 
and not so as between them and other persons. Again, sales 
may be good, but for the intervention oL the statute of frauds, 
and not good where the statute applies ; as where the goods 
sold are of the value of thirty dollars or more. The sale in this 
case was _of a bureau, the agreed value of which was twenty 
dollars, and, therefore, not within the statute. The difference 
between cases coming within the statute, and those not affect­
ed by it, consists in certain formalities required to legalize 
them, in the one case, which may be dispensed with in the 
other. In cases coming within the statute, the forms being 

observed, the principles of decision are the same as in those 
not coming within it. We must look to the common law in 
either case for those principles. To constitute a sale there 
must be a delivery of the article sold, either actual or con­
structive, to entitle the veijdor to recover the price of it. A 
mere contract of sale is not sufficient. 

The bureau, charged as sold in this case, ·was selected by 
the defendant, and the price agTeed upon. She directed it to 
be set apart, and to be kept and marked for her; and promised 
to call and pay for it, and take it away in a fen, days ; accord­
ingly it was marked, "sold S. Parker $20,00," in her presence, 
and within her view; and had ever since been kept for her. 
The question is, was this a sale, such as to authorize the main­
tenance of this action for the price ? It is laid down in 
Com. Dig. Biens, D. 3, that, in all sak,s of goods in pos­
session, the property is changed immediately upon the making 
of the contract; and Perk. s, 22, adds, that such is the case, 
although the actual possession is retained by the vendee, until 
the fulfilment of the stipulated terms ; and that if a man sell 
his horse for money, though he may keep him till he is paid, 
yet the property in the horse is in the bargainer or buyer; so 
that if he tenders the price to the seller, and he refuses it, he 
may take the horse, or have an action for the detainment. In 
the 2 Black. Com. 448, it is said, "as soon as the bargain is 
struck, the property of the goods is transferred to the vendee, 
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and that of the price to the vendor, but the vendee cannot 
take the goods till he tenders the price agreed on." In the 1 
Camp. 233, Lord Ellenborough is reported to have said, th_at 
the defendant, having written her name upon a piece of linen 
with a view to denote that she had purchased it, and to be 
appropriated to her use, the delivery was sufficienl to authorize 
the maintenance of an action for the price, she having after­
wards refused° to take it away. And in Anderson v. Scott, 1 
Camp. 235, where the plaintiff bargained for a number of 
casks of wine, whereupon the spiles or pegs, by which the 
wine was tasted, were cut off, and the name of the purchaser 
marked thereon, in the presence of the parties, by the defend­
ant's clerk, it was holden to amount to a delivery. In Elmore 
~- Stone, 1 Taunt. 458, it appeared, that a pair of horses was 
offered for a certain price, and the offer was accepted, with 
a ·request that the seller would keep them for the ~uyer, he 
having no conveniencies· for keeping them; whereupon the 
seller removed them to a different stable for the purpose, and 
thereby i11currecl some additional expense, and the sale was 
held to be complete. This case, hovvever, has been doubted, 
and considered as going to the extremest verge of the law, but 
has not been expressly overruled. It is also laid down in the 
page of the commentaries beforf cited, that the goods sold, as 
stated in the citation, are at the risk of the vendee till paid for 
and taken away; and if destroyed by casualty in the meantime 
that the vendor may recover the price. And in Bititerf'!eld v. 
Baker, 5 Pick. 522, it is said, the distinction is, that, where a 
contract of sale is complete, it gives a right as between the 
parties, without a delivery, and the vendee.may maintain trover 
for the article, or the vendor assumpsit for the price. 

In the statement of facts, in this case, it_ does not explicitly 
appear, what length of time had elapsed, after the making of 
the bargain before the suit was commenced; nor whether the 
defendant was called upon to pay for, and take away the 
bureau; but as the Court, by the statement, is expressly author­
ized to draw inferences as a jury might, we must presume, as 
no question appears to have been made at the trial, and as 
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none is suggested in argument here, that she had not ample 
notice and opportunity, before the commencement of the auc­
tion, to have paid for and to have removed the bureau, that 
what was proper to have Leen <lone in this particular was done. 
It is not uncommon in the course of trials before the jury, for 
facts necessary to support the issues to be considered as admit­
ted, when no question is made about them. 

On the whole, we think that what took place, when the bu­
reau was selected, brings this case within the principles of the 

authorities cited; and that the delivery was such as to make 
the sale complete ; and that the defendant, upon request, could 
not have refused to pay for it, and take it away, without rend­
ering herself liable as for goods sold and delivered. 

Certain decisions, however, arc supposed to be in conflict 

with these views. Lord Holt, in Langfort v. Tyler, 1 Salk. 
113, is reported to have said, "if the vendce does not come 
and pay and take the goods the vendor ought to go and re­

quest him; and then, if he does not come and pay for and 

take the goods in convenient time, the agreement is dissolved; 
and he is at liberty to sell them to any other person." He 
does not say that the vendor may not elect to hold the vcndce 
accountable for the price, as and for goo::ls sold and delivered ; 
and clearly, it would seem that he could not so hold, as it 
would be inconsistent ,7ith the opinions in the cases before 
cited, povidcd there were a request and refusal to take the 
goods away. And it may be noted, that there it is not stated, 
that any act amounting to a delivery is noticed as having oc­

curred. It was a case, so far as appears, of a contract of sale 
merely. 

In Goodall v. Skelton, 2 Hen. Bl. 316, the vendor expressly 
made it a condition, before he would part with his goods, that 

they should be paid for. Hence, of course, there was no de­
livery ; nor any thing more than an agreement to sell upon 
condition. Nor in !5immons v. Swift, 5 B. & C. 857, was 
there any delivery. It was a case of a contract of sale. The 
goods had not been weighed even, without which the contract 

of sale was not complete. The opinions expressed by the 



JUNE TERM, 18,H. 95 

JU err ill v. Parker. 

learned justices in that case do not apply to a case like the one 
here. They might well say in that case, that an action for 
goods sold and delivered would not lie. 

In Ilinde v. Whitehonse 8j- al. 7 East, 558, which was as­
sumpsit to recover for the price of sugars sold at auction, and 
which had been burnt after the sale, and before delivery of 
any part, except a sample of each hhd., the plaintiff was al­
lowed to recover. The delivery of the samples, as part of the 
whole, was held sufficient to take the case out of the statute 
of frauds; but for which, according to the authorities, the 
vendor in such case might have recovered, without an actual 
delivery. 'I'orling v. Baxter, 6 B. & C. 360. 

In the case of Smith v. Chance, 2 B. & A. 753, it seems 
to have been held, that, before a recovery, as goods sold and 
delivered can be had, there must be proof of delivery of the 
goods, or of their having been placed in the power of the 
vendee. In the case at bar the article sold had been set apart 
for the defendant by. her request, and marked with her name, 
in her presence ; and no stipulation was made that she should 
not take it away till paid for. It would seem that she might 
have taken it away at pleasure. 

As agreed by the parties judgment must be entered for the 
plaintiff for $20, and interest thereon from the date of the 

writ. 

SHEPLEY J. -dissenting. The agreed statement says, "this 
was an action of indebitatus assumpsit on an account annex­
ed." This is considered as equivalent to a count for goods 
sold and delivered. The amount claimed being less than 
thirty dollars, the case is not within the staute of frauds. In 
such a case, when the bargain of sale and purchase for ready 
money has been so fully completed, that the seller has nothing 
more to do than to deliver the goods and receive his pay, the 
property is vested in the purchaser. He takes the risk, and if 
it be lost or destroyed, without the fault of the vendor, the 
vendee must bear the loss. But he does not become entitled 
to take possession of the goods without the consent of the 
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vendor, unless he pays the price. Torling v. Baxter, 6 B. & 
C. 360. Should the purchaser neglect to pay for and remove 
the goods, the seller may notify him to do so, and may, after 
a reasonable time has been allowed f~r that purpose, charge 
him with the storage, and if he please, resell the goods, and 
recover for the loss. Langfort v. Tyler, 1 Salle 113 ; Mac­
lean v. Dunn, 4 Bing. 722. And after the vendor has ten­
dered 01;· offered the goods to the vendee, or put him in a situa­
tion to enable him to receive them without payment; and when 
the goods have been lost or destroyed without his fault, or a 
delivery has be~ome impossible through the fault of the vendee; 
the vendor may recover the value by an action of indebitatus 
assumpsit for goods sold and delivered. Hinde v. Whitehoitse, 
7 East, 558; Smith v. Chance, ·2 B. & A. 753; Studely v. 
Sanders, 5 R & C. 628. ·when none of these events have 
happened, and the vendor retains the possession and his lien 
for the price, he cannot maintain such an action. In Noy's 
Maxims, 88, it is said, "if I sell my horse for money·, I may 
keep him until I am paid; but I cannot have an action of debt, 
until he be delivered; yet the property of the horse is in the 
bargainor or buyee." That an action for goods sold and de­
livered could not be maintained by the vendor, while he retain­
ed the goods to secure the payment of the price, was decided 
in the case of Goodall v. Skelton, 2 H. Bl. 316. In the case of 
Simmons v.Swift,.5 B. & C. 857, Mr. Justice Bayley said, "and 
even if the property had vested in the defendant, I should have 
thought, that it had not been delivered, and consequently that 
the price could not be recovered on a count for goods sold and 
delivered." Mr. Justice Littledale said, in the same case, "I 
think further, that an action for goods bargained and sold 
would not lie merely because the property passed." In a case 
where goods were sold for ready money and were packed in 
boxes furnished by the purchaser and in his· presence, and he 
requested the seller to keep them for him till he could call and 
pay for them and take them_ away; it was decided, that the 
seller could not recover the price on a count for goods sold and 
delivered; although, after a refusal to take them, he might have 
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recovered on a count for goods bargained and sold. Boulter 
v. Arnott, l C. & M. :J:J:3. 

By the application of these principles to the case it will be 
perceived, that the plaintiff is not entitled to recover the price 
in this form of action. The case states, that the defendant 
said she "would come in a short time and take it and pay for 
it." That it was "expected she would pay for it, when she 
took it, that nothing was said of the time of payment." There 
is nothing in the case, which shows, that the plaintiff ever 
relinquished his right to retain tho possession until the price 
was paid; or that he had not a right to re-sell the article, after 
proper notice, at the time when this action was commenced. 
These rights he could not preserve and recover for the price 
on a count for goods sold and delivered. It is an essential 
ingredient to the recovery in such an action that these rights 
should be destroyed, and that the purchaser should either have 
actually received possession of the goods, or have been put in 
a situation to have enabled him to have taken possession with­
out any hindrance on the part of the seller. 

The doctrine is perfectly settled, and it is too familiar to re­
quire, that cases should_ be cited to establish it ; that when there 

is no agreement for credit, the seller is entitled to payment 
upon delivery of the goods. The purchaser cannot therefore 
take them without his consent, until he has paid for them. In 
this case there is not the least testimony to prove a sale upon 
credit. On the contrary the proof is, that payment was to be 
made on delivery of the article. The witness says, that the 
purchaser said, she ",vould come in a short time and take it 
and pay for it." The other party making no objection, that 
must be regarded as the express agreement of the parties, as 
well as the contract implied by law. It is not perceived how 

there can be any just ground to conclude, that the purchaser 
might have taken away the article at pleasure and without pay­
ment. Such a conclusion would seem to be not only without 
any testimony to sustain it, but contrary to the testimony 

stated in the case. 

VoL. XI. 13 
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IsAAC MAKSFrnLn Sy· al. 1.·2r3us ALnEN JAcK. 

It is a part of the duty of ofliccrs, ernplo>·cd in the levying of cxccntions, 
before proceeding to leYy npon au nndi,·idcd portion of tlw estate of the 
debtor, to ascertain ,vhcthcr jt prc~cnts a c;_tsc, jn wl1ich the ~ctting off of a 

portion of it by mc1es and boulHlcl will be pn•jmlif'ial to, or spoil the whole. 

If he should persist in se1tin~ it oil' in severalty, wl,en by so doi,1g, he 

would injure tho whole, ho might subj,•,·t hi1nself to an action, as for a mis­
feasance; and the like woultl be the ,·asc, il' he slw11ld unreasonably persist 

in setting it off in undiYiclcd portions, when it could with propriety be set 

off in severalty. 

The return of an officer, that the land, npon which an execution is to be 
levied, "cannot be di,·idc,l without prejudice 10, or spoiling tho whole," is 

conclusiye of the fact, as between the creditor and debtor, and those claim­
ing under them; and can be crmtroyerted only in an action against tlie 

officer, or his principal, for·rnisfeasance. 

And it would seem, that an execution may be legally lcYied upon an un­
divided portion of any lands, or buildings of the debtor, where the officer 
will certify, that it "c,wnot be diYidcd without prejudice to, or spoiling 

the whole," if its value is more than sufficient tu s:itisly the execution. 

'\VRIT of entry. The demanded premises were once the 
property of Jeremiah Potter, and both parties claimed under 
him. On March 27th, 1837, the dcmandanis attached the 
land, entered their action, obtained judgment, and within thirty 
days thereafter le.-icd their execution on the same. The state­
ment of facts agreed on by the parties says, "it is agreed, that 
the levy was in all respects regular and valid, unless rendered 
inoperative by reason of the appraisers having set off a fractional 
part of the entire estate, instead of dividing the same by metes 
and bounds, and setting off the plaintiffs' portion in severalty." 
The certificate of the appraisers, and the officer's return, were 
referred to as part of the case; and no other facts appeared in 
the statement in relation to the land or to the levy. The cer­
tificate of the appraisers says, that they "entered and viewed 
the real estate hereinafter described; to wit. One saw and 
gristmill, with the privileges and appurtenances thereto belong­
ing," particularly described by metes and bounds. "Also, 
one other piece of land for a passagC\vay from said mill lot 
above described," bounding out a one rod road. "Also anoth­

er piece of land with the buildings thereon, bounded, beginning 
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on the south side of tho road last mentioned at tho northeast 
corner of land owned by J olm llandall, thence running south­
erly on said Randall's line to the mill lot above described, 
thence easterly on said mill lot to land occupied by Joseph 
Wharff, jr., thence northerly by said Wharff's land to said 
road, thence to tho point of beginning, subject, however, to 
the right of way above described, in connection with said mill 
lot ; and we have on our oaths aforesaid appraised one hun­
dred and eighty-eight undivided two hundred and fiftieth parts 
of said mill lot and passageway at the sum of $ 188, in part 
satisfaction of this execution ; and we have also appraised one 
hundred and thirty-nine six hundred and seventy-fifth parts of 
the land and buildings last above described at the sum of 
$138,57, in satisfaction of the remainder of this execution 
and all fees. All the above described estate being so situated, 
that it cannot in our judgment be divided by metes and bounds 
without injury thereto." 

The officer's return, after refering to the return of the ap­
praisers, states, "and it not being practicable to divide either 
parcel of said real estate without prejudice to the whole, and 
the said mills, mill lot, and passageway not being sufficient to 
satisfy said execution, and the whole of the other parcel of 
real estate not being necessary for the satisfying of this execu­
tion, I have extended said execution on 168 undivided 250th 
parts of said mill, mill lot and passageway, and on 139 un­
divided 675th parts of the land and buildings in said apprais­
ers' return described." 

The defendant claimed under a purchaser from said Potter, 
by deed dated on March 29, 1837, two days subsequent to 
the attachment on the writ of the plaintiffs. 

The land demanded was the tract last described in the cer­

tificate of the appraisers. 

H. W. Paine, for the demandant, contended that the levy 

upon an undivided share of the estate was legal. It is the 
province of the appraisers to determine, whether the property 
upon which the levy is to be made, is of such character and 
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condition, as to require the setting off of the land to be of a 
specific portion thereof by metes and bounds, or of an undi­
vided portion thereof. And where there is no fraud, their 
decision is conclusive 0:1 the subject. , Atkins v. Bean, 14 
Mass. R. 404; Hilton v. Hanson, 18 Maine R. 397. 

Whitmore, for the tenant, said that this levy was made 
under the statute of 1821, c. 60. The general rule is found 
in '§, 27, and requires that the land set off shall be the whole 
or some entire portion of the estate, by metes and bounds, 
and not an undivided portion thereof, where the debtor, as in 
this case, was the owner of the whole estate. The 28th sec­
tion applies only to setting off rents and profits for a term of 
time. The only exception, permitting the setting off of an 
undivided share, when the debtor owns the whole, is fourid in 
~ 29. That applies merely to mills, and to other property of 
the same character at: mills, where no part of it can be used 
without the use of the whole. If this be legal, then all real 
estate may be set off in undivided portions, instead of by 
metes and bounds; for it is always an injury to the whole to 
divide it, in such manner as to pay a debt of a particular 
amount without the power to divide to the best advantage. 
Setting off an undivided share does not cure the difficulty, 
but merely postpones it, and increases the expense ; for the 
same will arise on the partition. He believed the construction 
contended for on the part of the tenant, had been the practi­
cal one ever since the first enactment of the statute in Massa­
chusetts. He said, that appearing, as he did, only for a pro­
fessional gentleman residing in another county, he had not had 
time to examine the decisions ; and would therefore merely 
refer to the case cited for the demandant, Hilton v. Hanson, 
18 Maine R. 397. 

The opinion of a majority of the Court, SHEPLEY J. re­
marking, that he dissented both from the reasoning and the 

result of the opinion of his associates, was drawn up by 

WHITMAN C. J. -The claim of the plaintiffs arises under 
a levy upon real estate ; and their title depends upon the va-
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lidity of it. Two seYcrnl parcels of land nppcar to have been 
seized, and set off in srrtisfoction of an execution, obtained by 
the plaintiffs against one Po1tf:r; ,vho, after the ,ame had, been 
attached on the original writ in the plaintitfa' action against 
him, conveyed the same to one, who tl1crcaflcr cmJYcyed it to 
the defendant. One of the parcels of land consisted of a mill 
lot, of which one hundred aud eighty-eight two hundred fif­
tieth parts were set off,'with a right of way, over the other 
parcel, in common and undivided. The other parcel seems, 
by the boundaries, to have been contiguous to the mill lot, 
consisting of land and buildings, of which one hundred and 
thirty-nine six hundred and se-venty-fifth parts, in common and 
undivided, were set off. It is understood, though the state­
ment of facts does not expressly show it, that the present con­

troversy is in reference to the latter parcel. The defendant, 
as to this, contends, that the levy was mid, as it was upon an 
undivided portion, when, as he contends, it should have been 
upon a distinct and severed part thereof by metes and bounds. 

By the statute of 1821, ch. 60, § 29, executions might be 
levied "on an undivided portion of any sawmill, gristmill or 

other mill, factory, mill pri.-ilege, or other real estate, which 
cannot be divided without prejudice to or spoiling the whole," 
the whole not being necessary to satisfy any such execution. 
It is manifest, that the other real estate to be set off in com­
mon, in the clause above quoted, should be ejusdeni generis 
with mills, &c. as to the impracticability of occupying it profit­
ably, if set off in several parts. The appraisers, in reference 
to the levy in question, have certified, as to both parcels, that, 
in their judgment, they could not be "divided by metes and 
bounds, without injury thereto." And the officer who levied 
the execution, returns, that he had levied upon the undivided 
portions, " it not being practicable to divide either parcel of 
said real estate without prejudice to the whole." It is undoubt­
edly a part of the duty of officers, employed in the levying of 
executions, before proceeding to levy upon an undivided portion 
of the estate of the debtor, to ascertain whether it presents a 
case, in which the setting off of a portion of it, by metes and 
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bounds, will be prejudicial to, or spoil the whole. If he should 
persist in setting it off in severalty, when by so doing he would 
injure the whole, he might subject himself to an action, as for 
a misfeasance; and the like would be ,the case, if he should 
unreasonably persist in setting it off in undivided portions, when 
it could with propriety be set off in severalty. The officer in 
such cases must act at his peril. Must not his decision and re­
turn, so far as it affects the title, whetlier in one or the other of 
these cases, be deemed conclusive? And is. there any other 
resource, in such cases, foT the party feeling himself aggrieved, 
for his redress, than to an action of the case against the officer 
for a misfeasance ? Generally the truth of an officer's return, 
in reference to duties enjoined upon him by law, cannot be 
controverted, except in an action against himself, or where 
strangers are concerned. The appraisers are to be freeholders. 
His return, that they were so, ,vould be conclusive. Boston v. 
Tileston, 11 Mass. R. 468. Mr. C. J. Sewall, in Bott v. 
Burnel, ib. 163, says, in reference to a levy, "The sheriff's 
return is conclusive as to the formal preceedings by the ap­
praisers and himself;" and that "The effect of these proceed­
ings, between the creditor and debtor in the execution, is to be 
determined by the sheriff's return, which is not to be supplied 
or contradicted;" and the same is the case, without doubt, 
with all such as claim in privity of estate under a d_ebtor or 

creditor. 
In what cases a setting off of real estate in severalty would 

be prejudicial, and to vvhat "degree it would be so, must neces­
sarily be a question attended with difficulty, in many, if not in 
most of the cases which may occur. The law is silent upon 
the subject. In order to the validity of a levy upon a portion 
of an estate to be held in common, a decision as to its neces­
sity or propriety must be made,· in the first instance, by some 
one; and by whom shall it be made? No one, but the officer, 
can make a return of the fact, that it will be prejudicial to do 
otherwise; and this he must do as of his own knowledge. He 
then must be the person to make the decision. Suppose he 
.should err, it might be in some slight degree, and perhaps in 
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an instance rn which but a majority of minds would judge 
differently, would the title be invalidated for such cause? If 
not, how great must the error be to authorize a Court to ad­
judge the levy to be void? It will certaiuly be difficult, as 
matter of law, to prescribe any limits for the guidance of an 
officer in such cases. In case of collusion between him and 
the credi~or, and a manifest departure from the line of duty, 
might be evidence of it, especially if followed by indications 
of a disposition to oppress the debtor, in determining to levy 
upon an undivided portion, instead of a set-off of a part in 
severalty. It may be, that it should be allowable, for such 
cause, to question the title of a creditor. But so long as noth,­
ing of that kind appears, or can be presumed, it can scarcely 
be deemed reasonable, that the title of the creditor should be . 
affected by a levy made under the circumstances attending the 
one in question. 

In this case the parties have put it to the Court to determine, 
whether the levy is invalid for the cause assigned or not. If 
it be a question proper for us to decide, what are the data 
upon which we are to predicate a decision? We are referred 
to the adjudication of the appraisers, and to the return of the 
officer, who made the levy, for the facts. From these we gath­
er, that the pa1:cel of real estate in question consisted of land, 
the metes and bounds of which are given, and of buildings 
thereon, but of what kind does not appear. It adjoined the 
mill lot; and a right of way is reserved to rnn through it to 
that lot. This is the whole of the description. How can we 
determine that any portion of it could have been advantageous­
ly set off in severalty? To have set off the buildings, without 
the contiguous land, might have been ruinous to the value of 
each. The buildings, besides, may not have been susceptible 
of an advantageous division. It may be, that they consisted 
of a store and appurtenances, separate portions of which could 

not have been occupied by different individuals. In making 
partition of real estate it is often found, that very different 
allotments must be made, in order that the value of it may not 
be impaired. A valuable tavern stand or hotel, for instance, 
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in a process of partition, could not be allotted in separate por­
tions to a number of individuals, v,·ithout materially impairing 
the value of the whole. Hence provision is made by statute, 
in such cases, for such unequal allotments ; and for compensa­
tion in money by those having the larger allotments, to those 
to whom smaller portions arc 1:1..~signed. vV e cannot, therefore, 
be sure, if it were competent for us to make the inquiry, that 
the levy, in this instance, on an undivided portion, was not 
such as was called for by imperious necessity. The plaintiffs, 
therefore, must have judgment for possession of the demanded 
premises. 

CHRISTOPHER w OLFE 8j- al. versus vV ILLIA!\I DoRR. 

A mortgage of personal property m,iy lrn valid, although the property is 

described therein, but as "said store (standiug on land of another) and all 
the goods, wares and merchandizo in and about the same." 

And a description of the property by an officer, as the debtor's right of re­

deeming the property convoyed by that mortgage is sufficient to constitute 
an attachment thereof. 

When it is intended that tho testimony of a witness should be considered 

as discredited and de,troyed, in a suit at law, the case shonld be presented 

to a jury, and not to the Court, for decision. 

Under the statute of 183fi, c. 188, where the debtor's right to redeem per­

sonal property mortgaged was subject to be attached on rnense proces, the 

officer could not take actual possession of the property, and withhold it 
from the mortgagee or his agent, without making payment or tender of 

the amonut due upon the mortgage; nor does the language used in the 

Revised Statutes on this subject give the officer any additional rights. 

The burden of proof is upon the plaintiff, in an action against an officer 

for neglecting to attach an article of personal property upon a writ, to show 
that he has suffered damage by such neglect. The C,mrt cannot infer it 

without proof'. 

THE whole evidence at the trial before TENNEY J. was re­
ported, and the Court was authorized by the parties to draw 
such inferences therefrom as a jury would be authorized to 
do, and to render such judgment as the law would require, or 
make such other disposition thereof, as should preserve the 
legal rights of the parties. 
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All tho facts necessary to porcoirn the application of the 
principles of law imohcd in the case, appear at the com­
mencement of the opinion of the Court. 

Vose, for the plaintiff:~, contended that the mortgages on the 

property afforded no excuse to the officer, because those mort­

gages were void against attad1ing creditors, such as the plain­

tiffs, for various causes, of which were, that there was no 

inventory of the goods in the mortgage, or in any schedule 

annexed thereto, and contained no statement of the value. 
Bidlack v. Willianis, 16 Pick. 33; Sawyer v. Pennell, 19 
Maine R. 17:3. The equity of redemption of these goods was 

subject to attachment. But no officer could attach it, as there 

was no inventory, schedule or valuation of the goods mort­
gaged. Baxter v. Rice, 21 Pick. 199. 

The Court are authorized to draw the same inferences that 

a jury might fairly do. The counsel here argued, that on the 
facts reported, the mortgages wore fraudulent as to creditors. 

And it was also contended, as matter of fact, that there was 

no satisfactory evidence, that the goods attached were included 

in the mortgages. 
But even if the mortgages are to be considered as valid, 

still the action can be maintained. The officer had no right 
to permit the property, when attached by him, to go back into 
the hands of tho debtor. The debtor had an attachable inter­
est in the property, and the officer was authorized by law to 
take it into his hands. Stat. 1835, c. 188; Sawyer v. Mason, 
19 Maine R. 52. 

It was the officer's duty to have attached the store. Where 
there are written general directions on the writ, the officer is 
bound to obey verbal orders to attach particular articles. Kim­
ball v. Davis, 19 Maine R. 310. 

B. A. G. Fuller, for the defendant, argued in support of 

these, among other positions : -
At the time of the alleged attachment, the debtor had no 

legal or equitable interest in these goods. His right to redeem 

had before that time ceased to exist. 
VoL. xr. 14 
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But had there been an equity, tho oflicer had no power to 
take tho property out of tho hands of tho mortgagees, without 
first tendering the amount due on the mortgage. The credit­
ors might have had a remedy by the trustee process to hold 
any balance going to the debtor. Rev. Stat. c. 114, <§, 70; 
Holbrook v. Baker, 5 Grccnl. ;309; 1 Pick. :389; 8 Pick. 333; 
15 Maine R. 48 and 373; 3 Fairf. 282; 18 Maine R. 358; 
2 N. H. R. 16; 3 Pick. 493; 14 Pick. 497; 18 Pick. 394. 

The mortgages are good, although tho mortgagor was per­
mitted by the terms of it to retain the possession until con­
dition broken. Abbott v. Goodwin, 20 Maine R. 408; 1 Pick. 
389; 2 Mete. 258; 3 Mete. 518. 

But no damages could be recovered against the officer for 
neglecting to produce the goods to be taken, because that after 
the attachment and before the demand, the mortgagees had 
lawfully taken the property into their own hands and made 
sale thereof, as they had authority to do, by the terms of the 
mortgage. 

The description of the goods, as all then in the store, with­
out a particular description of each article, is sufficient. 7 
Maine R. 241; 4 Mete. 306. 

Bradbury, on the same side, replied to the argument for 
the plaintiffs. 

The opinion of the Court was drawn up by 

SHEPLEY J. -This is an action on the case against the de­
fendant, as sheriff of this county, to recover damages for an 
alleged default of his deputy, Joseph W. Patterson. The de­
fault alleged consists in not retaining the possession of certain 
goods, attached by him on a writ in favor of the plaintiffs 
against William H. Kittredge, and in not delivering them on 
demand to the officer, who had the execution issued on a judg­
ment recovered in that suit; and also in neglecting to at­
tach on that writ a certain store as the personal property of 
Kittredge. 

It appears from the report of the case, that Kittredge form­
erly owned a store, built of wood, and standing upon land 
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owned by other persons; that he traded in hardware and other 
goods owned by him, which were in that store ; that on May 
:.25, 1840, by a deed of mortgage, recorded on the same day, 
he conveyed that store, and all the goods, wares and merchan­
dise in and about the same, to Ebenezer Fuller and Henry W. 
Fuller, jr. with a condition, that it should be void, if he should 
pay certain notes and contracts described therein, on which 
the mortgagees and other persons had become sureties for him, 
and save them harmless therefrom, and from all paper substi­
tuted for them; and pay them such sums, as he then owed 
either of them on account. Dy an additional instrument, 
executed on November 12, 1840, and recorded on the day 
following, he conveyed to the same persons all the goods in 
the store and personal property, purchased since the date of 
that mortgage, to hold the same for the purposes named in it, 
and for the security of one hundred dollars loaned to him by 
H. 1V. Fuller, jr. There was an existing prior mortgage upon 
some of these goods, made to the Savings Bank of the County 
of Strafford. Kittredge continued in possession of the property 
mortgaged. The deputy, Patterson, received the writ in 
favor of the plaintiffs against Kittredge, with written directions 
to attach the goods in the store occupied by him ; and on 
November 17, 1841, returned thereon an attachment of the 
goods in the store, subject to the two mortgages to the Messrs, 
Fullers. He admits in writing, that "said property was by 
me allowed to go back into the hands of the debtor upon 
indemnity given to me for the forthcoming of the same, when 
demanded upon execution." Judgment was obtained against 
Kittredge in that suit, and the execution issued thereon was, 
within thirty days after judgment, placed in the hands of an 
officer, and a demand was made upon Patterson to deliver the 
goods attached. He in writing admitted the demand, stating, 
that "the same having all been disposed of, it is not in my 
power to deliver the same." '--

Before the return was made of the attachment of the goods, 
several of the large demands secured by the mortgage, had 
been paid by Kittredge from the proceeds of goods sold by 
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him; and other demands so secured, remained unpaid ; and 

continued to remain unpaid until June, 1 tM~, when the mort­

gagees, for his neglect to pay them, wok pn;;session of the 

remaining goods, and sold them at auf'tio;i ; and receinxl for 

them more than sufficient to pay the demands and claims re­

maining unpaid. There was a chi.use in the mortgage stating, 

that the mortgagees, in case of a sale nm(lc by them, should 

account to the mortgagor for any ~nrplns. For the purpose of 

coming to a conclusion upon the rights of the parties, it may 

not be necessary to notice m::rny oilier facts stated in the re­

port. 

It is contended, that the defendant can find no protection in 

the existence of those mort;mgcs for the conduct of his deputy, 

in permitting the goods to be returned to the possession of the 

debtor, and in omitting to retain po,;session of them and to 

deliver them, when demanded of him. If the two last mort­

gages were so, it may be immaterial, whether the first mortgage 

was valid. or not. The objections to the two last arc, that they 

contained no inventory or other particubr description of the 

property, or statement of its value. The remark contained in 

the opinion, in the case of Bullock v. TVilliams, 16 Pick. 33, 
i, that the articles mort:;aged must !Jo of such a nature and so 

situated as to be capable of being s;Jeci'.1cally dcs(;-rn1;ed and 

identified by written dcscriptio:i," was made in reference to 

the question, whether a mortgage of pcrsmml pro;:cr:y record­

ed would be valid without an actual or co,1stnH::irc ddi,cry of 

the property. The next sente1,ce cxphi;,s, that it might not 

be so, if the goods were "to be \Yci~·hcd, mcas,:;·ed, counted 

off, or otherwise separated, from other a:~d larger parcels or 

quantities." In the latter case these requirements mi;,d1t be 

essential to complete the sale as betwcca the seller and pur­

chaser. In this case all the goods in the slo:-c were soltl and 

no such proceeding could be necessary to determine what 

goods were sold; and the v.:itncss, Clark, testifies, that the 

goods were delivered to H. vV. Fuller, jr. on the mortgage. 

The rcrnarks contained in the opinion in the case of Sawyer 
v. Pennell, 1 Appl. 167, alluded to in the argument, were 
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made to show, when a mortgage, if wholly recorded, would 
disclose ~ specific enumeration as well as the value of the 
property, that it was essential, that such information should be 
conveyed by the record; not that it was essential to the valid­
ity of a mortgage, that it should be disclosed in any manner. 
On the contrary the opinion says, "we do not mean to say, 
that the description in this mortgage is so general, that it would 
not be a va!i'd mortgage." If a valid attachment on mesne 
process could have been made, without a payment or tender 
of payment of the mortgage debt, it must of necessity have 
been sufficient to have stated in the return, that the right of 
redeeming the property conveyed by the mortgage was attach­
ed, which would be made certain by d€scribing the mortgage. 

It is contended also, that the mortgages were fraudulent as ' 
against _the creditors of the mortgagor ; and various circum­
stances have been stated, which are said to exhibit clear evi­
dence of it. If the mortgage made on May 25, 1840, only, 
were made bona ficle and for a valuable consideration, that 
would be sufficient to protect the rights of those claiming 
under it. Kittredge testified, that the liabilities secured by it 
were actually existing ones, and that they had in making it 
no intention to defeat or delay his creditors. There is no 
testimony in the case, which would authorize the Court to dis­
regard his testimony as unworthy of credit, and to come 
to a conclusion, that the mortgages were fraudulently made. 
When it is intended, that the testimony of a witness should 
be considered as discredited and destroyed in a suit at law, the 
case should be presented to a jury, and not to the Court, for 
decision. 

It is said, that there is no satisfactory proof, that the goods 
returned as attached were all included in the mortgages. The 
answer to this objection is, that the officer does not appear to 
have returned an attachment of any goods not subject to them; 
-and there is no claim made for damages for neglecting to 
attach any property except the store. 

It is further contended, that the goods were liable to attach­
ment, and that the officer violated his duty by permitting 
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them to be returned to the debtor, if the mortgages were 
valid; especially was he in fault for neglecting to deliver them 
after having taken the indemnity of B. A. G. Fuller, on Dec. 
16, 1841. It is not perccin:fl, tint the liability of the sheriff 
for the neglect or misconduct of his deputy can be varied or 
affected by the indemnity, ,vhich the deputy may have taken. 
Their responsibilities must be determined by the law applied 
to their qfficial relations, and to the legal duties, and official 
conduct of the deputy. The act of taking an indemnity is 
not an official act ; it is for his personal and private benefit 
and protection. One of the couditions of that indemnity 

however was, "that the question shall be settled, that said 
goods were liable to be attached on said writ as the property 
of said Kittredge in the manner, in which the same were at­
tached," so far as it obliged him to deliver the goods to the 
officer or pay the execution. 

The construction of the act of 1835, c. 188, '§, 2, came 
under consideration in the case of Paul v. Hayford, 9 Shep!. 
234, and the conclusion was, that if the debtor's right to re­
deem personal property mortgaged could be attached on mesne 
process, the officer could not lawfully take actual possession 
of the property and withhold it from the mortgagee or his 
agent, without making payment or tender of the amount due 
upon the mortgage, On the revision of the statutes the lan­
guage used in '§, 38, 39, and 40, of c. 117, to reenact the 
provisions of that section, does not give the officer any ad­
ditional rights. In this case he could not have lawfully taken 
possession of the goods conveyed in mortgage, and have with­
held them from the possession of the mortgagees or their 
servant, the mortgagor, without a payment or tender of the 
mortgage debt. The case docs not shew any such payment 
or tender, or that the officer was requested to make it, or that 
he was provided with the money to enable him to do it. Hav­
ing no right to take or to retain possession of the goods, he 
could not prevent the mortgagees from taking possession of 
them under their mortgage and from selling them at auction; 
and could not be guilty of any neglect or violation of official 
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duty by not delivering tbem -when demanded of him. If the 
attachment were valid and effectual to secure the riglit to re­
deem the goods, that right docs 11ot apr:ear to have been im­
paired by any act or neglect of the deputy. There is there­
fore a failure to establish by the proof in the case, any claim to 
recover damages of the sheriff for neglect or violation of duty 
by his deputy, with respect to the goods returned as attached. 

There is a claim to recover damages for the neglect of 
the deputy to attach the store. The testimony does not shew, 
when. the writ was delivered to the deputy. Samuel Titcomb 
testified, that he had verbal directions to attach it "one, or 
two, or three, days, after it had been delivered to him." This 
would seem to have been sufficient to have made it his duty to 
attach it. The report states, that the store was put into the 
return of the officer and erased. This however, by reference 
to the writs, return and schedule, is explained to mean only, that 
it was enumerated in the schedule of goods attached as in the 
store and erased from it. The store having been included in 
the mortgage he could not have legally attached it except by 
payment or tender of the mortgage debt. The complaint is 
not that he did not attach the right of redeeming it. And if 
that can be fairly included in the ground of complaint, there 
is no proof in the cas_e, that it did not remain in the same 
situation after judgment had been obtained, and the execution 
had been issued, and the right to redeem it equally liable to 
be seized and sold, or the store itself equally so liable. It 
does not appear, that the plaintiffs have suffered any loss m 
consequence of his neglect to attach it. On the contrary there 
is reason to conclude, that if it had been attached, as the other 
goods included in the mortgage were, that attachment would 
have proved to have been equally unproductive. The burden 
of proof is upon the plaintiffs to show, that they have suffered 
damage from such neglect, and the Court cannot infer it with­
out proof. 

Plaintiffs nonsuit. 
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INHABITANTS oF AuGusTA versus INHABITANTS oF TuRNER. 

A person of the age of twenty-one years may gain a settlement in a town 
by having his dwelling and home therein for the space of five years to­
gether, without receiving support or supplies as a pauper, irrespective of 
the manner in which hio home had been acquired or continued. 

Thus a female, non compos ment£s, over twenty-one years of age, who had 
removed into a town with ber mother, and composed a part of her family 
during t.he time, was held to have been capable of gaining a settlement in 
her own right by such residence. 

AssuMPSIT for the support of Amelia Battles a pauper, al­
leged to have beeo an inhabitant of Turner and found in need 
of immediate relief in Augusta. The parties agreed upon a 
statement of facts, which are found at the commencement of 
the opinion of the Court. 

J. Baker, for the plaintiffs. 

To the point, that the pauper gained no settlement in her 
own right in Augusta by five years continued residence there, 
although twenty-one years of age, because she was non compos 
mentis, incapable of volition, and could have no animus ma­
nendi, he cited Hallowell v. Gardiner, 1 Maine R. 93 ; Jef­
ferson v. Litchfield, ib. 196 ; Tnrner v. Bitckfield, 3 Maine 
R. 229; Litbec v. Eastport, ib. 220; St. George v. Deer 
Isle, ib. 390; Hampden v. Fairfield, ib. 436; Wiscasset v. 
Waldoboro', ib. 388; Knox v. Waldoboro', ib. 455; Westbrook 
v. Bowdoinham, 7 Maine R. 363; JJiilo v. Kilmarnock, 11 
Maine R. 455; Sidney v. Winthrop, 5 Maine R. 123; Upton 
v. Northbridge, 15 Mass. R. 23"/; TVinchendon v. Hat.field 
4 Mass. R. 123; Springfi,eld v . . Wilbraham, ib. 493; Dighton 
v. Freetown, ib. 539; Newbury v. Harvard, 6 Pick. I. 

The facts show, that the father's settlement was in Turner, 
and that the mother of the pauper was his lawful wife. Up to 
the time of his death, in 1838, the settlement of both the mother 
and daughter was in Turner, for they could have no settle­
ment but his. The mother has gained no settlement since his 
death, for the writ shows the supplies were furnished in 1842. 
Richmond v. Lisbon, 15 Maine R. 434; Thomaston v. St. 
George, 17 Maine R. 117. 
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The pauper could gain no scttlcrnent in her o\vn right, for 
the reasons before mentioned, and must have that of her moth­
er. She was never emancipated. 2 Kent, 205, ~06 ; Dedham 
v. Natick, 16 Mass. R. 135. The fotlicr had not lost or aban­
doned his right to her earnings, if she was capable of labor, 
had given no one a right to her services, and had placed no 
one over her in loco parentis. Sumner v. Sebec, 3 Maine R. 
223 ; Pittston v. T1'iscasset, 4 I\laine IL 293 ; Payette v. 

Leeds, 10 Maine R. 409; Wells v. J{ennelnmk, 8 Maine R. 
200; Taunton v. Plymonth, 15 Mass. IL 203; Great Bar­
rington v. Tyringham, 18 Pick. 264; Somerset v. Dighton, 
12 Mass. R. 383. 

S. ]}fay argued for the defendants, 

That the clause in the settlement act, Stat. 1821, ~ 2, that 
"legitimate children shall follow and have the settlement of 
their father," and of their mother, in certain cases, applies 
only to minor children, or to children so situated, as not to 
have a capacity to gain a settlement in their own right. 
Charlestown v. Boston, 13 Mass. R. 469; Springfield v. 
Wilbraham, 4 Mass. R. 493. 

That in this case the pauper was emancipated both by age, 
and by the abandonment of the father, before she came into 
the State, and therefore can follow no settlement acquired by 
him after such emancipation. And after her removal to this 
State, she was in a capacity to gain a settlement of her own. 
Lubec v. Eastport, 3 Greenl. 220; Sidney v. Winthrop, 5 
Green!. 123 ; }}lilo v. Kilmarnock, 2 Fairf. 455. 

That having a capacity to gain a settlement for herself, she 
has actually gained one in Augusta by a continued residence 
therein for eight years successively, without having received 
supplies during the time as a pauper. Lubec v. Eastport, and 
Sidney v. Winthrop, before cited. 

The opinion of the Court was drawn up by 

SHEPLEY J. -In this case the plaintiffs claim to recover for 
the support of Amelia Battles, a pauper, who is the legitimate 
child of Asa Battles. She was born in the town of Bridge-

VoL. xr. 15 
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water, in the Commomvealth of Massachusetts, on December '9, 

1800; and has from infancy been non compos rnentis. Her 
father abandoned his family during the year 1820, came into 
this State ; and after residing i11 other towns for a time, estab­
lished his residence in the tmrn of Turner, where he was 
married to another w01rn111, and continued to reside there until 
the year 1838, when he died. 

It is admitted, that he gained a settlement in Turner. He 
never resided afterward with the abandoned family, or made 
any provison for their support, or exercised any control over 
the pauper. His wife and children, including the pauper, 
removed into this State during the year 1823, and have re­
sided in Augusta for the last eight years without receiving 
supplies as paupers. The father had not acquired any settle­
ment in this State until after the pauper was of age. It has 
been decided, that a settlement might be acquired for a per­
son non compos mentis by his dwelling and having a home in 
a .town at the date of the passage of the act of 1821. Lubec v. 
Eastport, 3 Green!. 220. Sidney v. Winthrop, 5 Green!. 123. 
The case of Fai1fax v. Vassalborongh, referred to in the 
former case, appears to have decided, that a settlement was 
acquired by such a person, under the act of 1793, by dwelling 
and having a home in an unincorporated place, when it was in­
corporated. These decisions appear to have been made upon 
the principle, that the statutes, which determined the settle­
ments of the paupers, acted upon the fact, that the dwelling 
and home of the pauper was in a particular town at a certain 
period without regarding the mode, in which it had been es­

tablished there. That there may be cases, in which persons 
may, under our statute for the relief and support of the poor, 
have their residences established in a town, not only without, 
hut even against their consent, cannot be doubted. Such as 
minor children bound as apprentices, and persons of foll age 
hound as idle and destitute persons for a term no~ exceeding 
one year, by the overseers of the poor. If a residence may 
be established without any voluntary act of the person in such 
a manner as to have the effect to give a settlement by dwelling 
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and having a home in a particular town, it is not perceived, 
that it may not, upon the same principle, be continued in the 
same manner for five successive years. The statute would in 
the latter case, as in the former, only act upon the fact that 
there had been a dwelling an<l home for the person for the 
time required, irrespective of the manner in which it had been 
acquired or continued. The agreed case states, that the pauper 
resided and had her home with her mother in Augusta for 
eight successive years without receiving supplies as a pauper. 
This brings her case within the statute, which determines that 
she thereby had a settlement in that town. 

Plaintiffs nonsuit. 

JOHN NEAL versus REUBEN BRAINERD. 

Where the plaintiff, by his agreement in writing, acknow !edged that he 

had received of the defendant, on June 15, 1841, $40,00 and on June 4, 
1842, $12,00, and promised to indemnify the defendant against a certain 
claim and procure a discliarge therefrom, when the defendant should" pay 
two fifty dollar notes, signed by him and payable to the plaintiff at different 
times, dated Aug. 18, 1840; the above named $40,00, and $12,00, are in part 
pay for the two fifty dollar notes above named;" and where the defend­
ant produced at the trial of an action on the last note, the fifty dollar note 
first payable, cancelled; it was held, that these facts furnished no legal 
presumption, that the note taken up was paid by other money, and not by 
the sums mentioned in the agreement, especially, as there was testimony 
tending tu show, that the defendant had promised tu pay the note in suit. 

AssuMPSIT upon a note made by the defendant to the plain­
tiff, dated Aug. 18, 1840, payable in one year with interest. 

At the trial, before REDINGTON, District Judge, the note was 
produced and read to the jury. It had an indors~ment there­
on of $ rn,oo, under date of March 22, 1842. 

The defendant set up the defence of payment, and brought 
forward and read another note given by him to the plaintiff of 
the same date and sum, but payable in six months, on which 
was no indorsement. It was also in evidence, that there was 

another note of the same date given by the defendant to the 
plaintiff for $75,00, and that the three notes were given to 
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the plaintiff. o.t the regues: of the dcfcnrfant, he being one of 
the overseers of the Foor of the to,rn, to settle a claim against 
him as the father of a bastard child, mmle by the mother, one 
Sarah Bouldin. The defendant also read to the jury an 
instrument, signed by the plaintiff, of which a copy follows. 
"Monmouth, Dec. 16, 18,10, Received of Reuben Brainerd, 
seventy-six dollars, fifty cents; also June 15, 1841, forty dol­
lars, and also June 4, 1842, twelve dollars, in consideration 
of which I agree to clear said Brainerd from all costs or ex­
pense for the maintenance of the child of Sarah Bouldin of 
Litchfield, and also procure her receipt in full for costs or 
damage for the same, when so.id Brainerd shall pay two fifty 
dollar notes signed by him, and payable to John Neal above 
named ; forty dollars, and also the twelve dollars are in part 
pay for the two fifty dollar notes above named ; which are 
dated Aug. 18, 1840. John Neal." 

The plaintiff called a witness, who testified, that at the re­
quest of the plaintiff, in March, 1842, he called on the de­
fendant for payment of the note in suit, and that the de­
fendant replied, that if the witness would wait a few days, he 
would pay some, and if he would wait until May, he, the 
defendant, would pay the whole. 

The case was then taken from the jury, and turned into a 
statement of facts agreed by the parties, and was submitted 
to the decision of the Court, who were to draw inferences and 
decide facts, upon the evidence, and order the proper judg­
ment to be entered. 

The District Judge ordered judgment to be entered for the 
plaintiff, assessing the damages at $33,87. The defendant 
appealed. 

Vose, for the plaintiff, said that the only objection, that 
there could possibly be to the decision of the Court below, 
was, that the damages were not high enough. 

May, for the defendant, contended, that upon the facts, 
the law raised a presumption of payment of the note pro­
duced by the defendant, from other means, than the sums 
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mentioned in the receipt, and left those sums to go in dis­
charge of this note. 

The opinion of the Court was drawn up by 

TENNEY J.-On the 18th August, 1840, the defendant 
gave to the plaintiff, for a valid consideration, three notes of 
hand, one for seventy-five dollars, payable in a short time ; and 
two others for fifty dollars each, one payable in six months, 
and the other in one year, all with interest. This suit is for 
the note which became payable in one year. The defendant 
insists, that it is paid, and to show the payment, introduced a 
paper signed by the plaintiff, in which a sum corresponding in 
amount with that of the first note and the interest, and two 
other sums, which together are a trifle less than the principal 
and interest upon the note, which was due in six months, is 
acknowledged to have been received, at different dates. By 
this paper, it satisfactorily appears, that the two last named 
notes had not been actually taken up, when the paper was 
given, and the one on six months, being produced at the trial 
by the defendant, is evidence that he took it up subsequently 
to th!=' delivery of the paper aforesaid. There is nothing tend­
ing to show, that any payment was made upon the note in 
suit, excepting the indorsement upon it; but on the other hand 
there was an admission of the defendant, that he was liable 
thereon by his promise to pay it at a future day. 

Judgment for the plaintiff 
for the sum due on the note. 
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PETER F. SANBORN ~· al. versus ELIPHALET IloYT &- al. 

If a conveyance is made of a tract of land, described by metes and bounds, 

containing fifty acres, having at the time a house, burn and shed thereon, 

but having no particnlar portion of the bncl designarcd by oecupation or 

otherwise with the buildings, anJ these words are in the habcndum of the 

deed-" excepting and reserving all the buildings on saiJ premises" -the 

whole land, inclncling that nnder the bui]Jings, passes to the grantee, and 

the grantor retains the buildings as pcr.,onul property. 

CASE against the defendants for encumbering the land of 
the plaintiffs with their buildings, and for not removing the 
same. At the trial, before REDINGTON, District Judge, it ap­
peared that the defendants had conveyed to the plaintiffs a 
tract of land containing about forty-seven acres, describing it 
by metes and bounds, " excepting and reserving all the build­
ings on said premises." The buildings upon the land were a 
dwellinghouse, barn and shed. The defendants removed the 
barn. On Nov. 23, 1842, the plaintiffs notified the defendants 
to remove the other buildings. They neglected to remove 
them, and on Dec. 529, 18452, this action was commenced. 
The presiding Judge instructed the jury, that the whole land 
described in the deed, including that under the buildings, 
passed to the plaintiffs, and that the buildings became the per­
sonal property of the defendants. During the trial the Judge 
had ruled, that parol evidence was inadmissible to show what 
the parties really intended when the deed was made; but 
afterwards, with the design to save the necessity of another 
trial, if his ruling was wrong, permitted the parties respective­
ly, to introduce the testimony of witnesses, to show whether, 
separate from the deed, the defendants, when they made it, 
did except the buildings, without excepting the land. The 
jury returned an affirmative answer. The verdict was for the 
plaintiffs, and the damages were assessed at twelve cents. 
The defendants filed exceptions. 

N. Weston argued for the defendants, contending that the 
land under the buildings was reserved. 1 Co. Lit. 4 (b) ; 6 
Greenl. 154 and 436; 3 Mason, 280. 
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But if this was not the true construction, we are under no 
necessity to remove the lmil<lings. We have the right to oc­
cupy them there, while they stand. 16 Pick. ~31. 

The parol evidence was clearly inadmissible. 

Wells and lYIQrrill, for the plaintiffs, insisted that the con­
struction put upon the deed by the Judge was correct. The 
whole land became the property of the plaintiffs, the buildings 
were the personal estate of the defendants; they had no right 
to have them remain upon the land; and they were bound to 
remove them ·within a reasonable time. As the jury have 
found, that this was not ·done, the action is supported. 

The opinion of the Court v.-as drawn up by 

SHEPLEY J. -The only exception insisted upon m the 
argument for the defendants is, that by the reservation or ex­
ception in their deed of conveyance to the plaintiffs the land, 
upon which the buildings stood, was also excepted. At the 
time of the conveyance there were standing upon a tract of 
land, containing about forty-seven acres, a dwellinghouse, barn, 
and shed. That tract of land was conveyed by metes and 
bounds. It does not appear, that there was at the time, any 
lot, parcel of land, or curtilage, designated by occupation in 
connexion with the buildings. In the habendum of the deed 
are these words, "excepting and reserving all the buildings on 
said premises." By the grant of a mcssuagc, house, mill, or 
store, the land, on which it stands, may pass. And an excep­
tion in a deed may have the same construction. In such 
cases the intention of the parties may usually be ascertained 
from the language, considered in connexion with the state of 
facts at the time. Thus if one were to grant his house or 
store, without explanatory words, situated upon a small lot 
used with it, the lot might well be considered as intended to, 
be conveyed. And the grant of a dwellinghouse upon a farm 
might convey a small lot of land, fenced from the farm, or 
otherwise clearly designated and used with the house. It is 
not always true, that there is a lot so designated and used par­
ticularly in connexion with the buildings standing upon a farm, 
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or other considerable tract of land. Such a designation would 

seem to be necessary, that some certain lot might be conveyed, 

to admit of a construction, that land was intended to be conA 

veyed by the conveyance of a house. 

The reservation in this deed is not of a housej barn and 

shed; but of "the buildings on said premises." Suppose the 

owner of a small lot should convey the lot, reserving the build­

ings on said premises, or should convey the buildings on the 

lot without other words, could thern be a doubt respecting the 

intention? If the lot be a large one without any evidence, 

that there was at the time any designation of a particular part 

of it as used with the buildings, it is not perceived, that there 

could have been an intention to reserve or except any land by 

" excepting and reserving the buildings on said premises." 

The defendants do not appear to have been injured by the 

admission of the illegal testimony to explain by parol the agree­

ments of the parties at the time. 
Exceptions overruled. 

Lu'i'HER SEVERANCE ~ al. versus SETH WHITTIER, 

Contracts to pay for real estate, and pews in meetinghouses by statute arn to 
be deemed such, are not voidable, unless there shall appear to have been a 
total failure of consideration; whether the conveyance of the same be by 
general warranty, or otherwise. If any thing passed by the conveyance, a 
note given for the con~ideration is recoverable; and if there be a pattia:l 

failure of consideration, the grantee is remitted to his covenants, if any 
there be, for his remedy. 

AssuMPSIT on a note of hand for $81; dated Jan. 1, 1838, 
payable to A. W. Rasey, Treasurer of the Bangor Methodist 

Chapel Corporation, or bearer, in one year from date, with 

interest, given by the defendant in part payment for a pew in 

that house. The note remained in the hands of Rasey until it 
was overdue. 

The facts are sufficiently stated in the opinion of the Court. 

J. Baker, for the plaintiffs, said that the defendant had the 

possession of the pew for three years under his deed, and no 
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one has power to obtain payment from him of rent therefor. 
At the time of the conveyance, too, the grantors ha<l an equity 
of redemption, which passc<l to the defendant, and gave him 
the right of redeeming tLe mortgages. 

Where there is a conveyance of real estate, the failure of 
consideration must be total, to make good a defence to a note 
given for the estate solu. And it is wholly immaterial, whether 
there are covenants of warranty in the deed, or no covenants 
whatever. In the latter case, it is understood by the parties, 
that some uncertain, or contingent ri~;,ht is conveyed, and that 
the risk of title is on the purchaser. Lloyd v. Jewell, 1 Maine 
R. 352; Reed v. Cwnmings, 2 Maine R. 82; Howard v. 
Witham, ib. 390; Wentworth v. Goodwin, 21 Maine R. 150; 
Bayley on Bills, 537; Smith v. Sinclair, 15 Mass. R. 171 ; 
Perkins v. Bumford, 3 N. II. R. 522; Green v. Cook, 2 
Wheat. 13; 5 Cowen, 494; 3 Kent, 40.2; 14 East, 485; 1 
M. & Y. 338; 20 Pick. 110. 

H. T'V. Paine, for the defendant, said he merely appeared 
for one of his professional brethren in another county, without 
time for preparation ; and would only cite, 7 Mass. R. 31 ; 5 
Pick. 480; 14 Pick. 29;3 ; ;3 Pick. 445 ; 8 Cowen, 31 ; 2 Wend. 
431; 4 Wend. 48:3; Bayley on B. (P. & S. Ed.) 431, and note. 

The opinion of the Court was by 

WmnIAN C. J.-The note of hand declared upon, appears 
to have been given for a pew in a meetinghouse in Bangor. 
The defence is, that the consideration has failed. It appears 
that the land, on which the meetinghouse stood, had, previous 
to the conveyance of the pew to the defendant, been mort­
gaged to secure the payment of the consideration for the land 
on which the meetinghouse stood ; and that a lien was set up 
to the house by the mechanics, who had erected it. These 
claims, after the defendant, under his deed of the pew, had 
used and occupied it for nearly three years, were enforced, so 
that the defendant was, thereupon, ousted from the possession 
of his pew, and has been wholly deprived of the use of it. 

VOL, XI. 16 
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By the law, as rcco_'2,"11ised in thi~ State, Wentworth v. Good­
win, 21 Maine R. J GO, contracts to pay for real estate, and 
pews in meetinghouses by statute arc io be deemed such, are not 
voidable, unless there shall appear to hani been a total failure 
of consideration ; whether the conveyance of the same be by 
general warrantr, or otherwise. If any thing passed by the 
conveyance a note ginu for the consideration is recoverable ; 
and if there be a partial failure of considernti(Jn the grantee is 

remitted to his covenants, if any there be, for his remedy. If 

he has not been careful to secure himself by covenants of 
warranty, it is to be presumed that he intended to take upon 
himself the risk at least of any partial failure of title. 

In this case the claims, which existed against the property 

conveyed, were but incumbrances, which might be removed. 
The grantors were seized of a right in equity of redemption. 
This pa~sed to their grantee, the defendant. We cannot 
know, if that were essential, that such a right might not be 

valuable ; and, taking no covenants of warranty, it may be 
reasonable to conclude1 that all the defendant contemplated 
purchasing was the right of redemption. Having purchased 
this, and having entered into possession under his deed, and 
enjoyed the use and occupation of the premises for a number 
of years, without having taken measures to exonerate the same 
from incumbrances, we may regard him as having received all 
that was intended in consideration for his note ; and, as agreed, 
judgment must be entered for the plaintiff. 
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FnANCis M. RoLLrns versus W1LLIA111 C. Dow Sy- al. 

Where one of the altenrntives in the conditi~n of a bond, given by a debtor 
to procure his release from arrest on an execution, is, that the debtor shall 
"deliver himself into the custody of the keeper o:tthe jail, and go into 
close confinement," the renulty of the bond is saved, if the debtor season­
ably surrenders himself at the jail to the control and custody of the jailer. 

When the debtor has once surrendered liimself into the custody of the jail­

er, he cannot lie made liable upon l,is bond by reason of any negligence or 
misconduct of the jailer. 

DEBT on a bond, given to procure the release of Dow from 
arrest upon executi01~ in favor of the plaintiff against him, 

dated Sept. 9, 1841. The defendants pleaded performance; 
and contended that Dow had voluntarily been delivered into 
the custody of the keeper of the jail, and had gone i1;to close 

confinement within the six month~. 

The defendants called the keeper of the jail at Augusta, 
who produced a book containing a list of prisoners, who had 

been confined there, and testified that it was the regular calen­
dar of the prison. It appeared from an entry therein, that 
Dow was committed to prison on March 9, 1842, and dis­
charged on the seventeenth of the same month. The plaintiff 

objected to the admission of the book, and that it could not 
be considered a valid calendar, because it did not contain all 
the particulars, which were required by Rev. Stat. c. 104, ~ 
39. The witness was then offered to testify, that Dow did in 
fact syrrender himself into the custody of the keeper of the 
jail, and go into confinement. To the admission of this, the 
plaintiff objected, because it could not be proved by parol. 
The objection was overruled, and the witness testified, that on 

March 9, 1842, Dow did surrender himself in the jail building, 

and that he received Dow, and Dow submitted to his direc­
tions. After the witness had been examined and cross-exam­

ined, the case was taken from the jury, and turned into a 
statement of facts, and submitted to the decision of the Court, 
who were authorized to enter the proper judgment. 

H. A. Smith argued for the plaintiff. His grounds of 

objection appear in the opinion of the Court. He cited Free-
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man v. Davis, 7 Mass. R. 200; Clap v. Cofran, ib. 98; 
Burronghs v. Lowder, 8 Muss. IL :37;3; Cull Y. I-Jagger, ib. 
4;2;3; Winthrop v. Docke.'idm:f, :3 Grecnl. 156. 

Bradbnr.lJ ~- Rice, for the defendants. 

The opinion of the Court was by 

WHITMAN C. J. - This is an action of debt, on a bond 

made to procure the liberatio;1 of the defendant, Nichols, from 

arrest on execution, in pursuance of the provisions of the 

statute for the relief of poor debtors. The conditions of the 

bond arc in the alternative: if either has been performed the 

defence of performance is sustained. One of them is, that 

the debtor shall "be dcliYcred in custody of the keeper of the 

prison in Augusta, in the County of Kennebec, and go into 
close confinement, within six months." And this, it is alleged, 

that the debtor performed; and the agreed statement of facts 

shows, that, within that time, he did surrender himself into the 

custody of the jailer. 

But it is objected that he did not "go into close confine­
ment." It appears that the jailer kept him in his dwelling­
house, appur:enant to the jail. The debtor having surrendered 

himself to the cus':od_y of the jailer, it was for the latter to 
dispose of him as he s:1ould deem it his duty to do. The 
debtor coul<l not prescribe the mode in which he should be 
confined. Submitting himself to the control of the jailer, at 
the jail ho:ise, was all that was within his power. Whatever 

co:1finement it was dccmd pro;:;er to impose was with the 
jailer. In surrendering himself, therefore, to the control of 

the jailer the penalty of the bo:1d was saved. He must be re­

garded as having go;-:c into close confinement. In reference 

to this it is perceirnd, that the language of the law, and of the 

bond, intended to be in pursuance of it, are dissimilar. The 

law provides, only, that this alternative shall be, that the debtor 
shall " deliver himself into the custody of the keeper of the 
jail;" the bond adds, "and go into close confinement." The 

language of the bond, however, may be nothing more than is 
implied in the law. Delivering himself into the custody of 
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the keeper of the jail may well be deemed going into close 
confinement, so far as duty on the part of the debtor would 
reqmre. 

The plaintiff, however, interposes a number of objections, 
which we think are inapplicable to the case. They relate to 

the discharge of the duties of the jailer. It is urged, that he 
did not make proper entries in his calendar; and it may be 
admitted that he did not; but what is that to the debtor? If 
he did what was incumbent on him, by way of complying with 

the condition of his bond, according to the just import of its 
terms, whether the jailer, thereupon, neglected the performance 

of his duties or not, is out of the question. The debtor could 
not, nor was it any part of his duty to dictate how the calen­

dar should be kept, or what entries should be made therein. 
This was a matter wholly under the control of the jailer; and 
his misconduct or negligence therein could in nowise affect the 

rights of the debtor. 
It is further urged, that, without such entries as are required 

by statute to be made in the calendar,, the creditor could not 
know, that his debtor stood committed on his execution ; and 

that he could not have his remedy over against the jailer, or 
his principal, the sheriff, for an escape. This would be no 
concern of the debtor's, if he performed his duty; but it is not 
perceived that the creditor could labor under any such difficul­
ty. It was a matter, which ,vould be susceptible of proof, that 
the debtor had been surrendered into the custody of the jailer; 
and he or his principal might be made responsible for his neg­
lect to the injury of the creditor, whether, in not making pro­
per entries in the calendar, or in not keeping the debtor in 
arcta et salva custodia, or otherwise. 

The plaintiff, as agreed, must become nonsuit. 
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l\lel"l'i!l v. How. 

A~rnRosE MERRILL versus JoEL How BJ al. 

,vhere one recciYes his pror,er1y ngnin, which had been unlawfully taken 

fro1n him, hP is ('Onsidered as J1uvi11g received i) i11 1nitigation of da1nages, 

upon the principle, tlwt he has thereby received a partial compensation for 

the injury suffered. 

But in such case he cannot be required to deduct from the amount of the 

injury BLJffered be_vond the benefit received; and when he has honestly and 

in good foith paid a snm of money to regain liis property, that sum is first 

to be deducted frum the value of the property received back. 

THE District Judge, REDINGTON, at the trial, instructed the 
· jury, that if the defen<lants took the horse wrongfully, and 
delivered it to a person of their own selection, who knew that 
it was not their property, under the expectation, that he would 
not deliver it to the owner until its keeping was paid for by 
him, and the keeper, with the knmvledge and consent of the de­
fendants, sold the horse, the defendants had exposed themselves 
to pay the value of the horse to the plaintiff; that the plaintiff, 
by taking the horse back, had not cut off his right of action; 
that the taking back of his property vrns to go in mitigation of 
damages; and that the jury shodd allow him reasonable dam­
age for the wrongful taking and detention. The verdict was 
for the plaintiff, and the defendants filed exceptions. 

Bradbitry Sr Rice argued for the defendants, citing 3 Hill, 
485; Yelv. 66; 2 Com. on Con. 151; 14 Maine R. 436; 2 
Kent, 242; 3 Bae. Abr. 669. 

Wells and H. "f'7. Paine argued for the plaintiff, and cited 
2 Ld. Raym. 166; Yelv. 67, note; 14 Pick. 356; 17 Pick. 1; 
10 Johns. R. 176; 13 Maine R. 245. 

The opinion of the Court vvas by 

SHEPLEY J. -The only ques::ion presented in this bill of 
exceptions has reference to the amount of damages, which the 
plaintiff is entitled to recover in an action of trespass, for 
taking and carrying away his horse. It appears, that the de­
fendant, Howe, as a constable for the town of Nobleborough, 
took the horse on an execution in favor of the other defend­
ant against the phintifr~ and went vvith the horse into the 
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adjoining town of Newcastle, and put it up at an inn, direct­
ing it to be kept there until ~old on the execu1iou, where it 
remained twenty-two or three weeks; that execution was sub­
sequently returned uusatisfie<l ; and a new suit, against the 
plaintiff and a trustee, was commenced, and the debt was 
collected. No person appearing to pay the expense of keeping 
the horse, the innkeeper advertised and sold it at auction, and 
the plaintiff, through an agent, appears to have become the 
purchaser, paying as the price the amount claimed for keeping, 
and the expenses. In defence it is contended, that as the 
plaintiff has received .his horse again, he can . recover only the 
damages suffered from the taking and frcm the withholding of 
the use of him. And it is said, that the sale was illegal; that 
no property passed by it; and that the payment was a volun­
tary one. 

When one 1:eceives his property again, which has been un­
lawfully taken from him, he is considered as having received 
it in mitigation of damages. This is upon the principle, that 
he has thereby received a partial compensation for the injury 
suffered. It woul<l be unjust to permit him to reco.-cr for the 
whole injury suffered, without deducting the benefits received 
by a return of the property. But upon no principle can he 
be required to deduct from the injury suffered beJond the 
amount of the· benefit received. Hence it is, tbat when he 
has honestly and in good faith paid a sum of money to regain 
his property, the benefit received by its return is but the value 
of the property, deducting the amount so paid to regain it. 
And if he might have obtained possession again by a suit at 
law without such payment, the wrongdoer cannot insist, that 
he should be subjected to the risk, expense and delay of a suit. 
He would be entitled to regain his property with as little delay, 
expense, or risk as possible. The verdict appears to have 
been found substantially in conformity to these principles. It 
is not therefore necessary to inquire, whether there was not 
any legal duress or constraint upon the plaintiff, when he paid 
the expense of keeping by a purchase of his horse. 

Exceptions overruled. 
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\Vi11g v. Dunn. 

SILAS B. V\11NG versus RICHARD DGN:s. Sr al. 

'\Vhenever fl note is purchased after tho day of payment shall have elapsed, 

the maker is entitled to the defence of usury, in a suit by an indorsee, as 

folly as if the note hacl remained in the hands of the payee. 

The sixth section of Rev. St. c. GCJ, entitled, "of usury," bas no reference to 

the second section of the same statute. 

The seventh section of that statute, respecting costs, is applicable only to 

cases in which the usury had been proved as provided in § 3, by the oath 

of the party; and not to cases where the damages are rcclnced by any other 

mode of proving usury. 

Tms case came before the Court on the following statement. 

This action is assumpsit brought by the plaintiff as indorsee 
of a promissory note made by the defendants to one David 

Austin, and payable to him or his order in five months from 
date. It is agreed by the parties, that the plaintiff received 
said note from said Austin by indorsement, in good faith, and 

for a valuable consideration, and had not at the time of paying 
such consideration, actual notice, that the same had been given 
for an usurious consideration, or that a rate of interest above 
six per cent. was therein secured. It is further agreed that 
the plaintiff received said note as aforesaid, after its maturity, 
and that twelve per cent. interest was secured originally in 
said note. 

If upon the foregoing statement, in the opinion of the Court, 
the plaintiff is entitled to recover the full amount of said note, 
notwithstanding the usury contained therein, then judgment is 

to be entered for the amount of said note, interest and costs 
of suit; otherwise the plaintiff is to have judgment for the 

amount of said note deducting therefrom six per cent. interest, 
without costs, and the defendants are to have judgment for 
their costs. 

JJ;[orrill argued for the plaintiff, and remarked that by the 
common law usury was no defence. All interest was usury. 
Kyd on Bills, 280. Unless then the defendants are entitled to 
a deduction under the provisions of Rev. Stat. c. 69, the 
plaintiff should have judgment for the full amount of the note. 
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The defence of usury, by the provisions of the same statute, 
<§, 6, is not allowed, if the holder is an indorsee for value, 
where he had not, at the time of payment of the considera­
tion, "actual notice, that the same had been given upon an 
usurious consideration, or upon a usurious contract." In this 
case the parties have agreed, that there was no actual notice. 
No room is left for constructive notice, and the statute is con­
clusive. The circumstance put into the case, that the plaintiff 
received the note, when overdue, is wholly immaterial. The 
presumption of law is here rebutted by the facts, if any such 
presumption could be allowed in a case under this statute. 

Vose, for the defendants, said that our statute is in this 
respect, an exact copy of the N cw York statute on the same 
subject; and that therefore, the decisions in that State are in 
point. The question had there been decided, and he would 
refer to the case, instead of an argument. Hackley v. Sprague, 
10 Wend. 113. 

The opinion of the Court was by 

1.VmnaN C. J.-The plaintiff is an indorsee of the note 
declared upon ; and the defendant is the maker of the same ; 
and sets up the defence of usury ; and it is admitted that 
more than at the rate of six per cent. was reserved in the 
note, when taken by the payee. The plaintiff, however, re­
ceived it without actual knowledge, that such was the case, 
but after it had become payable, and paid a valuable con­
sideration for it. The Rev. Stat. c. 69, <§, 2, provides, that, 
in an action against the debtor, on any contracts, &c. where­
upon or whereby these shall be reserved or taken above the 
rate of six per cent. he may, under the general issue, prove it, 
and avoid the payment of the excess so reserved or taken. 
At common law, whenever a note is purchased after the day of 
payment shall have elapsed, the maker is entitled to any de­
fence, which he could have made if the security had remained 
in the hands of the promisee. The excess, therefore, over 
legal interest secured in this note must be deducted. 

VoL. xr. 1 i 
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\Vi11g c. Dtlllll, 

By the arguments of counsel in this c;:isc. it seems to haYe 

been taken for granted, that ') Ci, of the s!atute, is applicable 
to this case. This section is, th,,t, "Tlic prccedi11g section 
shall not exten<l to bills of exchanbo or promissory notes, pay­
able to or<lor or bearer, in the hands of an indorsee or holder, 

who shall haYe roeoiYcd the same in good faith, and for a 
valuable consideration; and who had not, at tho time of dis­
counting such bill or note, or paying such consideration, actual 
notice, that the same had been given for an usurious consider­

ation, or upon a usurious contract." The preceding section is, 
"That whoever, on any such loan, shall, in any manner, pay a 
greater sum or value than is by law allowed to the creditor, 
may, or his personal representatives may, recover of the creditor, 
or his representatives, by action at law, the excess so received 
by such creditor, whether in money or other property." The 
sixth section, therefore, has no reference to <§, 2, upon which 

this defence is founded; and applies only to <§, 5, that being 
the section next preceding it. The Revised Statute, c. 1, <§, 3, 
Rule 14, declares, in accordance with what would otherwise 
have been obvious, that " the ,vords, " preceding" and " fol­
lowing," when used by way of reference to any section in 
these Revised Statutes, shall be constrncd to mean the section 
next preceding or next following that in which reference is made, 
unless some other section is expressly designated." In the <§, 

6, no other section is designated or alluded to except <§, 5. 
In the statement of facts the plaintiff has been induced to 

agree, if the usurious part of the interest should be deducted, 
that his recovery shall be without costs for him ; and that costs 
shall be allowed for the defendant. This agreement was, doubt­
less, entered into upon tho supposition, that <§, 7, of the act, 

applied to his case ; but by the wording of that section it 
would seem to be applicable only to cases, in which the usury 
had been proved, as provided in <§, :3, by the oath of the party. 
The seventh S€ction is, that, "In a suit brought, where more 
than legal interest shall be reserved or taken, the party, so 
reserving and taking, shall recover no costs, but shall pay costs 

to the defendant; provided, the damages shall be reduced by 
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the oath of any one of tho defendants, where there arc more 
than one, by reason of sach usurious interest." In this case 
tho damages arc not reduced by the oath of any one of the 
defendants. The plaintiff, therefore, but for his agreement, 
would be entitled to his costs, as in other cases, where his 
damages had been merely reduced below what he had claimed. 
If this agreement on the part of the plaintiff was entered into 
through mistake or misapprehension, it may be reasonable, on 
his motion, to discharge him from it. 

REUBEN H. GREENE llf" al. versits AllfASA DINGLEY. 

In replevin, where non cepit is pleaded, with a brief statement alleging the 

property in the articles replevied to be in the defendant, the plaintiff, after 
proving the ·taking, is not bound to prove property in himself; but it is 
incumbent on the defendant to show that ho is the owner thereof. 

,vhere the facts arc ascertained, what is a reasonable time is a question of 
law to be dccid0d by the Court; where the facts are in dispute, it is to be 
decided by the jury under the instruction of the Court in matter of law; 
and if the Judge decides a question rightly, which should have been sub­

mitted to the jury, a new trial will not be granted for so doing. 

If the payment of a note be secured by a mortgage of personal property, a 
demand of payment of the amount due on the note, after it became payable, 
is a waiver of forfoiture of tho mortgaged property. 

The mortgagee may, however, in such case, take tho property into his own 
possession, unless he J,as rolinquishc<l the power so to do, and hold it sub­

ject to redemption. 

If the mortgagee takes the mortgaged property into his posse;sion, after the 
money lrns become payable, witl, the full understanding of the parties that 
the same was taken in foll discharge of the note secured by the mortgage, 

his title becomes perfect, an<l nothing short of a repurchase will restore the 
mortgagor to his former rights. 

What the intention of the parties was, when the property was delivered up 

by the mortgagor to the mortgagee, is for the decision of the jury. 

REPLEVIN for a pair of steers. Writ dated Oct. 12, 1840. 

Plea, non cepit. Brief statement, that the property in the 
steers was in the defendant. 

At the trial, before SHEPLEY J. the plaintiff'l proved the 
taking of the steers by the defendant, and rested. The counsel 
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for the defendant requested tho presiding J uclgc to rule, that 
the plaintiffs must prove the property to be in themselves 
before they could sustain their action. This the Judge de­
clined to do, and ruled, that the only question, besides the 
taking, presented by the pleadings, was, whether the property 
in the steers was in the defendant. 

The exceptions refer to certain depositions as part of the 
case, but copies of them are not among the papers. They are 
noticed in the opinion of the Court, as also the other evidence 
in the case. 

There was no other request for any ruling of the Court ; 
and the only ruling, except as before given, was in these terms. 

The Judge instructed the jury, that if they believed, that 
the plaintiffs did render and deliver up the steers, as testified 
to in Hutchins' deposition; and if they also believed, that the 
defendant, after the steers were so delivered and surrendered 
to him, did hold the conversation, as testified to by the plain­
tiffs' witnesses, tbat conversation was a waiver of the forfeiture, 
and restored to the plaintiffs the right of redeeming the steers 
from the defendant by payment or tender of the sum due on 
the note, provided the payment or tender was made in a 
reasonable time; and that they would consider whether it was 
made within a reasonable time. 

The jury found a verdict for the plaintiffs, and the defend-
ant filed exceptions. · 

The steers were taken from the plaintiffs by the defendant 
on Oct. 2, 1840, and the tender was made on the twelfth of 
the same month. The testimony shew, that the statements of 
Dingley were made between the time of his taking the steers, 
and the time of commencing the suit, which was on the same 
day the tender was made, without stating the precise day. 
The amount due from the plaintiffs to the defendant on the 
mortgage was about twenty dollars, a1~d the s:ccrs were esti­
mated by the witnesses to be of the Yaluc of snenty dollars. 

The exceptions st;;.te, that the plaintiffs introduced testimony 
to prove, that between the taking of the steers by Dingley imd 
the commencement of this suit, the defendant at different 
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times, in conversation with diffe_!rcnt witnesses, sai<l, that he 

did not wish to take alh-antagc of Greene; that all he wanted 

was his right, which, as he said, was t\nmty dollars and some 

cents, the lmlunce due on the no:e secured by the mortgage. 

These statements of Dingloy were communicated to Greeno 

before tho tender, but not at the request or with the knowl­

edge of Dingley. 

]}Joor, in his argument for the defendant, contended, among 

other things, that the plaintiff in replevin, in order to prevail 

in his action, must prove an unlawful taking or an unlawful 

detention of tho property. Badger v. Phinney, 15 Mass. R. 

359; Baker v. Fales, 16 Mass. R. 147; 1liarston v. Baldwin, 
17 Mass. R. 606; Simpson v. fticFarland, 18 Pick. 429; 

Seaver v. Dingley, 4 Green!. 306. 
Where personal property is mortgaged, the property is at 

law absolute in the mortgagee, when the condition is broken; 

and if the mortgagor has any remedy, it is in equity. When 

this action was commenced there was no equity of redemption 

after failure to perform the condition. The defendant had the 

absolute property in the steers at the time of the tender, and 

an offer of the amount due could not transfer the title to the 

plaintiffs. Flanders v. Barstow, 18 :Maine R. 358; 18 Pick. 
429; 17 Mass. R. Ljl 9 ; 1 Pick. ;399; Jl Pick. 289. After 

the delivery up of the property by Greene to Dingley, the 

former ceased to have any right whatever to the steers. 

The instruction that the conversation of Dingley was a 

waiver of the forfeiture, was erroneous. If there was a for­

feiture, as the instruction seems 1o admit, the greatest possible 
right the plaintiffs could have had at that time, was a power to 

obtain a decree in their favor in a court of equity. The action 

of replevin, as the law then was, could not be maintained. 

Flanders v. Barstow, 18 Maino R. :358. 

The presiding Judge erred in deciding, that the conversa­

tions of Dingley amounted to a waiver, instead of leaving it to 

the jury, with instructions as to what in law amounted to a 

waiver. Swan v. Drury, 22 Pick. 485. Besides, this con-
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vcrsation was not \\"ith the plaintiff,, nor intcmlcd to be com­

municated to them; a!l(l had it been, it was without consid­

eration,, and on that account coald dc~itroy no rights of the 
defendant. Verbal adlllissions should be rccei ved with great 

caution. Green!. Ev. :2:n. 
The Judge erred also in lcavi11g to the jury to determine, 

whether the tender ,ms made ,vithin a reasonable time. This 

is to be decided by the Court, and not the jury. I Stark. Ev. 

450, 459; 2 Stark. 787 ; I :Mete. 303. 
The ruling, that urnler the pleadings the plaintiff was not 

bound to prove the property to be in himself, was erroneous. 

At the time the plea was filed, tl:e defendant was bound to 

plead the general issue. Stat. 1831, c. 514. The law will 
not consider a plea so made an admission of any fact. If 
issue be joined on the right of property, the plaintiff must 

prove either a general or special property in himself. 2 Stark. 
Ev. 713. Here the brief statement put in issue the property 

in the steers. 

Boittelle and Evans, for the plaintiff.~, contended, that to 
support the issue of non cepit, the plaintiff must prove either 
an unlawful taking, or an unlawful detention, but not property 
in the plaintifls, for this plea admits it. 2 Selw. N. P. 1213; 

Seaver v. Dingley, 4 Maine R. 3 l 7; H'hitwcll v. tVelles, 24 
Pick. 25. The defendant might, perhaps, under this issue 
have proved property in himself, because it would have shown 
that the plaintiffs had no claim to damages for the detention; 

but in such case the defendant would not haYc been entitled 

to a return of the goods. Hammond's N. P. 463. 

The defendant might well plead property in himself, but he 

must, under that pica or brief statement, show the property to 

be in him, or he must fail, after the plaintiffs had proved the 

taking. 2 Sehr. ?\. P. 122.:i; l Pick. 362; 4 Maine R. 317. 
Although tho condition of the mortgafi·c had been broken 

by the nonpayment of the note, and the defendant had a right 
to hold the property as forfeited, he had a right to waive the 
forfeiture, and did, as we say, ,rnivc it. The time of perform-
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ance may be Clllarged, or the plnce he changed, and this may 

be shown by parol. G n·cnl. Ev. S, 30'1, and cases cited; 

Flanders v. Barstow, J 8 i\foille R. :3.:;7; Chitty on Con: 110, 

111, and cases cited; l Esp. IL 5!3. In some of tho cases 

the time was enlarged before tho breach, and in others after­

wards. Gage v. Loomis, 7 l\Iaine It. 394; :3 T. R. 590; 15 

Maine R. Gl; 7 Maine R. 70; 19 1\faine IL 30;3; 1 Esp. 

R. 53. 
An agreement to extend tho time for the performance of an 

act may be implied as well as express. 8 Maine R. 21:3; 4 

Pick. 525; 7 Maine R. 70; 19 Pick. 346. 
No consideration for that particular act is necessary to sup­

port a waiver of time of performance. No case has been 

found where it has been required. Rut if a consideration is 

necessary, it is found in a moral obligation, or in agreeing to 

receive money instead of animals. It was but a continuation 

of the original contract, and the former consideration is suffi­

cient. Chitty on Con. 110, I 11 ; 1 J\L & Selw. 21; 3 Stark. 

Ev. 104; 3 T. R. 590. 

The question of waiver is generally a question of intention 

arising out of the circumstances, and is properly left to the 

jury. Chitty on Bills, !3!38, and cases cited; Marston v. Bald­
win, 17 Mass. R. 606. It was so left here. 

What is a reasonable time, or what is a waiver, is a question 

of law, to be determined by the Court, on certain facts, or 

certain evidence. Hill v. Hobart, 16 l\Iaino R. 16-1. 

But if the question of reasonable time or of waiver, might 

have been properly left to the jury, the verdict will not be sot 

aside, when the decision, as here, was right. Copeland v. Wad­
leigh, 7 Maine R. 141; Emerson v. Coggswell, 16 Maine 

R. 77. 

The opinion of the Court was prepared by 

TENNEY J. -This is an action of replevin for a yoke of 

steers. The defendant pleaded the general issue of non cepit, 
and filed a brief statement, alleging therein that the property 

was in himself. 
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'The defendant was ow;o the ownPr of the steers, and sold 

them to the plaintiffs, taking for the purchase money a note 
secured by a rnortsage of the steers ; it was agreed that the 
plaintiffs should have pos,ession of the steers till the maturity 

of the note. Sometiirn, afo!r the note was payable, the larger 
part thereof was recei,,ed by tl1e defendant; the balance re­

mained unpaid for about two years, when the defendant made 
a demand, and on the reply of one of the plaintiffs, that he 
could not pay it, the defendant demanded the steers, and 

passed the bill of sale and note, being upon the same paper, 
to one of the plaintiffs, who examined them and in pres­

ence of the other plaintiff, pointed to the steers, and said, 

"there are your steers, take them," and on inquiry made by 
the defendant, told him he turned them out as his, the de­
fendant's, property, and shortly after repeated the language, 

and the steers were driven away by the defendant. It appear­
ed from the plaintiffs' evidence, that within ten days after the 
steers were driven away by the defendant, he said to a third 
person, without the knowledge of the plaintiffs or any design 
that it should be communicated to them, that he did not wish 
to take any advantage of them, that all he wanted was his 
right, which was the balance due upon the note. The plain­
tiffs were informed of this conversation, and in ten days after 
the defendant took away the steers, made a tender of that 
balance and demanded the steers ; the defendant refused to 
deliver them, saying that the note was paid by them; and 
afterwards this action was commenced. 

The Judge ruled, that the plaintiffs were not required, after 
offering proof of the taking, to show property in themselves ; 
and instructed the jury, that if they believed the steers were 

delivered to the defendant in the manner stated; and also be­

lieved that the defendant did hold the conversation afterwards, 

as appeared from the testimony introduced by the plaintiffs, 
the latter was a waiver of the forfeiture and restored to the 
plaintiffs the right of redeeming the steers by the payment or 
tender of payment of the balance of the note, provided thE, 
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tender was made within a reasonable time after the demand 
was made of the balance of the note by the defendant. 

On an issue taken upon the plea of non cepit, it is incum­
bent Oil the plaintiff to prove the taking alleged, but the de­
fendant cannot question the plaintiffs' title; that must be 
derived in a special plea or brief statement. 1 Chitty's Plead­
ings, 159; Simpson v. JJicParland, 18 Pick. 427. The 
requirement in the statute, which was in force when this action 
was first tried, that the general issue should in all cases be 
pleaded, cannot dispense with the necessity, on the part of the 
defendant, of showing the property to be that of tho one who 
is alleged in the brief statement to be the owner. And if the 
title of the plaintiff could not be disputed under this issue, 
previous to the statute, it is not seen how it can be done, with 
any propriety, since its passage. 

Another ground of exception is, that the question, whether 
the tender and demand of the steers were made in a reason­
able time, was left to the jury. This was a question of law 
upon the facts, of which facts the jury were the judges. It 
often happens, that facts are in dispute, and what is reasonable 
time, is a mixed question of law and fact. In the case at bar, 
there was no controversy in this particular, and the jury have 
found that the tender and demand were made within a reason­
able time. And in view of all the facts, the Court are not 
satisfied, that the jury erred in so deciding. If that which is 
the province of the Court to determine is submitted to the jury, 
and their decision is correct, a new trial will not be granted, 
when the same result must take place. 

The demand of payment of the balance of the note at the 
time, when the defendant took away the steers, being a long 
time after the money was due, was a waiver of the forfeiture 
of the property mortgaged. It was however the right of the 
defendant, at any time after the note became payable, to take 
the property into his own possession, he not having relinquish­
ed the power to do so, longer, than the maturity of the note. 

It does not appear, that the note and mortgage were given up 
to the plaintiff~, when the steers were taken away by the defend-

VoL. xr. 18 
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ant though they were passed into the hands of one of the plain­

tifls, before they turned out the steers. If there was a full un­

derstanding of the partie~ that the steers were taken in discharge 

of the note, and that no ri_C\-ht of redemption remained in the 

plaintiffs, the pro2erty vested absolutely in the defendant, and 

his title was no less perfoct, than it was before he first parted 

with it, and nothing short of a repurchase would restore to the 

plaintiffs their former rights. 

But if the property was demanded by the defendant and 

delivered by the plaintiffs, that it might be holden only as se• 

curity and to hasten or enforce the payment, and the note was 

undertood by the parties to be outstanding and unpaid, of 

which facts the conversation with third persons may be re• 

garded as evidence, a payment or te11der, and a demand of 
the property within a reasonable time by the plaintiffs·, would 

entitle them to a restoration. What the intention of the parties 

was, when the steers were delivered to the defendant and 

driven away by him, was a fact which we think the jury should 

have settled, and the right to have it so determined was never 
relinquished by the defendant. 

Exceptions sustained. 
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Trrn STATE 1.:ersus Is.uc C. McALLISTER, 

Testin1ony, then irrelp\·ant, may ,Yitli propriety be nrhnittPd, nnclcr the ex• 

pectntion tlrnt it will be conn,·ctcd ,,ith 1he e.1sc by utlwr testimony, to Le 

laid out of the case unh,ss so connected as to become relevant. 

Testimony, having a tendency to pron, the issuP, is admissible for the con­

sideration of the jury, although alone it might not justify a verdict in 
accordance ,vith it. 

On the trial of an iudictrnent for passiug conntcrfei t bank bills, knowing them 

to be such, testi!llony that tlie accused passed similar bills about the same 

time to other persons, is ad!llissible, to show the scie11trr. 

By the Rev. Stat. c. 1, § 2, all acts of incorporation are made public statutes, 

and the Court will judicially take notice of them. 

In a criminal trial, an unnecessary omission on the part of the accused to 

offer evidence which might operntc in his fayor, if attainable, is a circum­

stance whid1 the jury may consider, with other evidence in the case; and 
under this principle, the omission ,,f the accused to furnish evidence of his 

previous good elrnracter, may uc called to the consideration of the jury in 

support of the prosecution. 

ExcEPTIONS from the Middle District Court, REDINGTON J, 
presiding. 

The exceptions state that this was an indictment for uttering 
and passing counterfeit bills, purporting to be of the Augusta 

Bank, viz., three bills of three dollars each, and one bill of one 
dollar. 

The County Attorney introduced George W. Allen as a 
witness, (who testifif'd, without objection, tliat he was cashier 
of the Augusta Bank,) and showed him a bill purporting to 
be of the Washington Bank, Boston, and inquired, if he knew 
the difference between tlie true and counterfeit bills of that 
bank. He testified that he did ; that he had never seen the 
president or cashier write; that he knew their writing, as by 

having seen it on the bills of the bank, The County Attorney 

then asked him if the bill shown him was true or counterfeit, 

The defendant objected to the testimony. The objection was 

overruled, and the witness said the bill was counterfeit. But 

as no testimony was ofiered connecting the defendant with the 

bill, the bill did not go to the jury. The objection to Mr, 

Allen's testimony was, that he had not sufficient knowledge of 
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the difference between the true and the counterfeit bills, and 
his testimony was admitted, in expectation that the prosecuting 
officer would connect the bill with the case. 

Said Allen further testified, that the, bills described in the 
indictment, were received by him from Miss Susan Fisher, to 
whom it was alleged the defendant · passed them ; that he re­
ceived them on the 13th of December, in the evening; that 
afterwards, the same evening, he showed them to Carleton 
Dole, and Thomas W. Smith and Mr. Scruton, who severally 
examined them; that at Dole's house and at Smith's house, 
they were laid upon a table ; that afterwards, the same even­
ing, he carried them to Mr. Bradbury's office; that they were 
there laid on the table, and examined by several persons, but 
he testified that said bills were not at any time out of his sight, 
or that he believed they were not; that the next day he put 
upon them the letters S. F. and placed them in the vault of 
the bank, and afterwards put upon them the other writing now 
upon them ; and that he now knows them to be the same bills, 
which he received of Miss Fisher. 

Joseph Nudd, called by the County Attorney, testified, that 
he was present in said Bradbury's office, when said Allen had 
the bills there in the evening of December 13th ; that said 
bills were laid upon the table by said Allen ; that there were 
as many as a dozen persons there ; that said bills were exam­
ined by some of them, (while said Bradbury was making the 
warrant to arrest the defendant,) being passed from one to 
another ; that said bills were by several of the persons compar­
ed with other bills to ascertain if counterfeit. The defendant 
contended, that this was not sufficient evidence for the jury to 
find that the bills introduced in evidence were the bills which 
said Allen received of Miss Fisher. The Court instructed the 
jury that they would be justified in finding that they were the 
same bills, if from said testimony, they were satisfied of that 
fact. Miss Fisher had previously testified that she delivered 
to Mr. Allen the bills which the defendant passed to her. 
Allen Wing, called by the County Attorney, testified that on 
the 13th December, he received from his wife two bills of the 
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Augusta Bank of three dollars each ; that he put marks upon 
them; on one a single cross, and on the other a double cross, 
on the opposite corners of said bills; that he delivered said 
bills to the magistrate, who examined the defendant on the 
16th of December, and has not had them since. The County 
Attorney ofl:ered in evidence two bills, resembling those marked 
by said Wing, but which said Wing said he would not swear 
to be the same. He testified that they resembled them ; "that 
there are the marks and these the bills according to the best of 
his knowledge." Defendant contended that said evidence 
was not sufficient to prove that the bills so offered were the 
same which Wing received of his wife. But the Court ruled 
that the jury were at liberty to find them to be the same, if 
the evidence satisfied them of that fact. There was evidence 
introduced by the State tending to show that the defendant, 
at Waterville, on the evening of 12th December, passed to 
Mrs. Wing a counterfeit three dollar bill of the Augusta Bank, 
with a view to show that the defendant, when he passed to 
Miss Fisher the bills set out in the indictment, knew that the 
same were counterfeit. Defendant objected to this evidence, 
but the Court admitted it. 

Thomas W. Smith testified, without objection, that he was 
president of the Augusta Bank. 

In the course of the trial the County Attorney stated, that 
he should then put in the evidence of the existence of the 
Augusta Bank. He opened a book of Statute Laws, and said, 
this is the Act incorporating the Augusta Bank; then a book 
of Statute laws, and said, this is the act extending the charter, 
and read the dates of said acts. He then took up a manu­
script book, and said it contained the stockholders' vote of 
acceptance of the act extending the charter, and asked said 
Allen if it was the bank's book of records? He replied that it 
was. The said acts and vote were not read, nor did the said 
books go to the jury, nor was any thing further said at the trial 
or in the argument in relation to the legal existence of the 
bank. The Court instructed the jury, that if the defendant 
passed the bills described in the indictment, as there set forth; 
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and if said bills were counterfeit, and known at the time to be 
counterfeit, and he passed them with intent to defraud ·Miss 

Fisher, they should find a verdict against the defendant. The 
defendant not having o.ffored any evidence of good character, 
the County Attorney wa~, in his closing argument, proceeding 

to urge that circumstance uron the jury, as contributing to 

strengtbtfn the case on the part of the State. The defendant 
objected to the offering of that argument to the jury. But the 
Court permitted it to proceed, and instructed the jury that said 

circumstance was proper for their consideration. The verdict 

was against the defendant. 
To these several instructions and rulings, the defendant 

excepted. 

Wells argued for McAllister. The objections taken are 
stated in the opinio:1 of the Court. 

In support of his first objection, he cited Rev. Stat. c. 157, 

~ 10. In aid of his second, Commonwealth v. Kinison, 4 
Mass. R. 646. And under his fifth, 2 Stark. Ev. 366. 

Paine. County At':orncy, replied, in behalf of the State, to 

the several objectior.s; and cited Commonwealih v. Turner, 3 

Mete. 119; Rose. Cr. 18; Green!. Ev. 53; Coffin v. Collins, 
17 Maine R. 440 ; State v. l'tlerrick, 19 111 aine R. 398. 

The o;:iinion of the Court was drawn up by 

TENNEY J. -This w:i.s an i,dir.tmeat for uttering anrl pass~ 
ing certain counterfeit bills puq::orting to be of the Augusta 
Bank, tried in the District Court. Several exceptions were 

taken to the rulings and to the instructio:1s to the jury of the 
Judge; and we proceed to examine such as have been relied 

upon in the argument. 
1. It is insisted, that George W. Allen, the cashier of the 

Bank, was improperly admitted to testify to his knowled3e of 

the difference between the true and the spurious bills of the 
Washington BanJ{, situated in Boston, and that the bill pur~ 

porting to be of that Bank, shown to him, was counterfeit. 
The Rev. Stat. c. 157, ~ 10, makes admissible the testimony 

of a witness, acquainted with the signatures of the President 
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and the Cashier, or having !mow ledge of the difference between 
the true and the counterfeit bills of u bank, to prove that the 
same are forged or counterfeit, "·hen such officers reside out of 
the State, or more then forty miles from the place of trial. 
This evidence was admitted in the expectation of the Judge, 
that it would be connected "·ith the case, and ,Ye do not per­
ceive that it was improper, when ruled tu be admissible. It 
did not become material, which could not have been foreseen, 
when the witness testified. 

2. It is urged that Mr. Allen's testimony, touching the iden­
tity of the bills, should have been excluded. He testified 
that the bills were shown by him to several individuals, and 
at different places, but that they ,vere not at any time out of 
his sight, or that he believed they were not, and that he knew 
they were those which he received from the person, who testi• 
fied that she delivered to him the bills, that the defendant 
passed to her. This was evidence proper to go to the jury, 
and was of the same kind, for the want of which the verdict 
was set aside in the case of Commonwealth v. Kinison, 4 
Mass. R. 646, cited by the defendant's counsel. 

3. The evidence of Mrs. '\Ving, that the defendant passed to 
her a counterfeit bill, purporting to be of the Augusta Bank, 
about the time, when it was in evidence that those in question 
were passed by him, was undoubtedly proper, with a view to 
show that he knew them to be counterfeit. Such evidence has 
for a long time been held admissible. 2 Stark. Ev. 378 and 

581, note (c.) 
4. On the question of the existence of such a corporation 

as that of the Augusta Bank, one person testified that he was 
the President, and another that he was the Cashier thereof, 
without objection. A certain book produced was proved to be 
the bank's book of records. Certain books were offered as 
volumes of the statutes, which were said by the county attor­
ney to contain the act of incorporation, and act extending 

the charter of the Augusta Bank, though no acts were read. 
No objection was made to the sufficiency of this evidence, nor 
was the Court requested to rule thereon. Rev. Stat. c. 1, ~ 2, 
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make all acts of incorporation public statutes, and such, courts 
notice judicially. The evidence upon this point was prima 
f~cie sufficient. The extended charter had not expired, and 
the fact that there was a president, cashier and book of records 
was proof that the ch:uter ha(l been accepted. 

5. The defendant not having introduced evidence of good 
character, the attorney for the State was permitted to urge 
that circumstance to the jury, against the objection of the de­
fendant's counsel, and the Judge instructed the jury, that the 
circumstance was proper for their consideration. It is a rule 
of law, as is contended, that every man's character is presum­
ed to be good, till the contrary is proved ; and that no evidence 
of bad character shall be admitted against the accused, till he 
has attempted to prove it good; but he may adduce such 
proof. This is upon the ground, that positive evidence adds 
to and tends to strengthen legal presumption. " Proof of good 
character may sometimes be the only mode, in which an inno­
cent man can repel the presumption of guilt;" and, this not­
withstanding the legal presumption of good character in his 
favor. State v. JJierrick, 19 Maine R. 398. In a criminal 
trial, in which the character of acts depend upon the intention 
which prompted them, evidence of high character in the ac­
cused for integrity and uprightness, would tend strongly to 
excite doubts in the mind of the jury, unless the evidence was 
of a conclusive character. Every one is presumed to wish to 
offer evidence which can operate in his favor, if it is attain­
able; and it is a settled principle, that unnecessary omission 
to do this, is a circumstance, which the jury may consider with 
other evidence in the case; and we arc not aware that the 
failure to produce proof of good character, in a, case, where it 
is allowed, can form an exception. The Judge left the circum­
stance to be weighed by the jury, declaring no legal rule 
which would control their judgment. It was to have only such 
influence as was reasonable and just upon honest and unbiassed 
minds. 

Exceptions overruled. 
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LoT HA11ILIN Sr al. versus ELIZA hNE BRIDGE Sr · al. 

If a woman conveys her estate to a third person, in trust, for her own use, 

and then marries, the conveyance is fruudulcnt and void as to her prior cred­
itors. 

The bankruptcy of the husband docs not take away the right of a creditor of 

the wife before tho coverture to look to her property, fraudulently convey­

ed, for the payment; ncr does his discliargc as a bankrupt, destroy the 
right to enfurce the debt against the property of the wife. 

"\Vhere a bill in equity is brought against 11 married woman, with the view of 

obtaining payment of a debt contracted IJy her before her marriage, from 
her property fraudulently conveyed while sole, still the husband, although 
a certified bankrupt, should be joined as a party. 

Tms was a bill in equity, and was heard on a demurrer to 

the bill. The facts are sufficiently stated in the opinion of the 
Court. 

JJ:I' Cobb argued in support of the demurrer, citing 11 Wheat. 
199; 8 Wheat. 299; 5 Law Reporter, 309; 1 Mass. R. 282; 
1 Burr. 436; 1 P. Wms. 244; 7 Ves. 249; 1 Story's Eq. 14, 
15, 68, 69, 70, 72; 2 Story's Eq. 735; 2 Ves. 145; Story's 
Eq. Pl. 62, 64. 

Lancaster argued for the plaintiff, citing 2 Kent, 162, 163. 

The opinion of the Court was drawn up by 

TENNEY J. -The bill charges, that Mary Jane Bridge, 
while sole, being indebted to the complainants, for labor done 
upon her house, for the purpose of securing it to her own use, 
transferred, in trust for her, to the other defendant, real estate, 
including said house and personal property of which she was 
then possessed; and which he received, and much thereof still 
retains; that this transfer was made in contemplation of her 
marriage with William Bridge, who soon after became her 
husband ; that this was in fraud of the plaintiffs' rights; that 
since the marriage, Bridge has obtained his certificate of dis­
charge as a bankrupt; and that the complainants have been 
unable to obtain payment of their debt. To this bill the de­
fendants demur. 

The conveyance by Mary Jane Bridge of the property pre-
VoL. x1. 19 
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vious to her marriage, as alleged in the bill, was a fraud upon 
the complainants; and they could have taken that property, so 
far as it was not exempt from attachment, on mesne process 
and execution for her debts, notwithstanding such transfer. 
By the marriage, Bridge <lid not become the owner of that 
property, and it could not be assets in the hands of his as­
signee; if he became liable for her debts by the marriage, 
that did not take from her creditors the right to look to her 
separate property fraudulently transferred. There must be 
some unyielding principle presented, before we can believe, 
that property thus situated is protected for the use of the debt­
or, merely because she has chosen to intermarry with a man 
who is insolvent, and afterwards obtains his discharge in bank­
ruptcy. We have seen no such principle. The case cited 
from Peere Williams, of Miles v. T17illiams, does not appear 
analogous. There is nothing showing that there was separate 
property of the wife, which she had fradulently conveyed, so 
that all she had was not assets of the husband. 

Another ground of demurrer urged in the argument for the 
defendant is, that the husband of Mary Jane Bridge is impro­
perly omitted in the bill. It is laid down as a rule, that in 
cases respecting her separate estate, the wife may be sued 
without her husband, though he is ordinarily required to be 
joined for the sake of conformity to the rule of law, as a nom­
inal party, whenever he is within the jurisdiction of the Court 
and can be made a party. 2 Story's Eq. 598. In Dubois v. 
Hale, 2 Vern. 613, the wife had before marriage conveyed an 
estate to trustees, so that her husband should not meddle with 
it. Part of it was claimed by the plaintiff in the bill. The 
husband was abroad. She was served with a subprena, and 
afterwards arrested on attachment. The Court said, if the 
case is as laid in the bill, the wife had a separate capacity, and 
the husband had nothing to do with the estate, and rather than 
there should be a failure of justice, the process was held reg­
ular against her alone, her husband being beyond sea. In 
Fonblanque's Eq. Book I, c. 2, § 6, note (P ), the author says, 
'' I have not been able to find any case at law or in• equity in 
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which she [feme covert] has been allowed to sue or be sued 
by a stranger, merely in respect to her separate property, with­
out her husband being plaintiff or defendant." In 1 Com. 
on Eq. Plead. ~ 64, note, Judge Story says, in reference to 
Regnes v. Lewis, 1 Ch. Cas. 35, "where a feme covert sued 
without her husband, and a demurrer for that cause was over­
ruled, the circumstances of the case do not appear; and the 
husband _may have been a party defendant, as his interest was 
concerned." 

In the case before us, it does not appear, that William 
Bridge is not residing within the jurisdiction of the Court, or 
that he has any interest in the matter adverse to that of his 
wife, and we think he should have been joined with her. Un­
less the bill is amended in this particular, it must be dismissed. 

HARRISON A. SMITH versus ALBERT LYFORD .y al. 

If a counsellor and attorney at law is em ployed by the principal to defend 

an action against himself and two sureties, upon a note signed hy them, 
such employment will not, of itself, make the sureties holden for the pay­

ment of the bill for services in the defence, witliout the consent of the 
sureties, either through the agency of the principal or in some other way, 
that such attorney should be employed as their attorney. 

ExcEPTIONS from the Middle District Court, REDINGTON J. 
presiding. 

Assumpsit against Albert Lyford, Joseph Marston and Enos 
Foster. The plaintiff proved that he rendered professional ser­
vices to the amount of the services and disbursements charged, 
in defence of a suit in favor of Jewett, on a note given by 
Lyford, as principal, and the other defendants as his sureties, 
in the District and S. J. Court from 1839 to 1842, he being 
the only counsel in defence. 

It appeared from the exceptions, which give all the testimony 
in the case, that the plaintiff and all the defendants lived in 
the same village; that Lyford applied to the plaintiff to defend 
the suit; that Marston, one of the other defendants, requested 
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a witness to attend Court for ihe defence, and said, Lyford 
would pay him, but on the refusal to attend, promised to pay 
if Lyford did not, and afterwards paid the witness; that at 
another time, during the penclency of the suit, there was a 
conversation between the plaintiff and 1\larston, in which the 
former requested the latter to advance the jury fees, and he 
refused, and told the plaintiff "that he would have nothing to 
do with it," the conversation having commenced by the plain­
tiff asking Marston what he was going to do about the Lyford 
case, when Marston replied, "what Lyford case?" the plain­
tiff answered, Jewett's, where you and Foster are sureties; to 
which Marston replied, he suppo3ed it was settled long ago. 
A witness testified, that he thought he saw Foster in Court at 
the first trial. Lyford had become insolvent. 

REDINGTON, the presiding Judge, instructed the jury, that 
the joint liability of the defendants in the original suit, and 
their being jointly sued, would not of themselves alone author­
ize Lyford, the principal in the note, to employ counsel so as 
to render the other defendants liable for his foes and disburse­
ments in defending that suit; that the plaintiff must further 
prove, that he was employed by consent of each of the other 
defendants as his counsel; that such consent might be proved 
by any such declarations or acts as would show their recogni­
tion, that the plaintiff was acting as their attorney; that the 
plaintiff's name, under that action on the docket, was not suffi­
cient evidence of such consent; that if the jury found that 
Marston and Foster had knowle<lge of the employment of the 
plaintiff, by Lyford, as counsel to defend tho suit, and if they 
knew he was defending it, they would not be liable, unless it 
was proved that Marston and Foster, through the agency of 
Lyford, or in some other way, consented that tho plaintiff 
should be employed as their attorney in defending the suit. 

The jury were requested to answer the following question. 
Is it, or is it not, proved that Marston ( either through the 
agency of Lyford or in some other way) consented that Mr. 
Smith should be employed as his attorney in answering to the 
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former suit? The answer was, It is not proved. A similar 
question was put, and like answer gi.-en, as it respected Foster. 

The verdict being in favor of l\Iarston and Foster, the plain­
tiff filed exceptions. 

Smith argued pro se, citing the following authorities. 9 
Mass. IL 300; 8 Dow. & Ry. 289; 8 Cowen, 253; 20 Maine 
R. 83; 11 Wend. 78; 16 Maine R. 77; 7 Green!. 121 ; 11 
Mass. R. 34; 14 Mass. R. 172 ; 3 Fairf. 293. 

Bradbury and 1{oyes argued for the defendants, Marston 
and Foster, citing 3 Kent, 23; 5 Mass. R. 407; 6 Pick. 198; 
12 Mass. R. 565; 2 Stark. Ev. 130; Chitty on Con. 563. 

The opinion of the Court was prepared by 

TENNEY J. -This is an action of assumpsit to recover the 
disbursements made and the services rendered by the plaintiff 
in defending a suit upon a note of hand given by Lyford, as 
principal, and the other two defendants, as sureties. The jury 
have found that the sureties did not employ the plaintiff; but 
he insists that they are holden by a promise implied from their 
being defendants in the same .:tction with Lyford, who did em­
ploy him. 

The note was sufficient evidence of indebtedness of the 
makers to the holder, unless some matter was shown in de­
fence to prevent a recovery. It was also evidence of a liability 
of the principal to the sureties, if they should pay it, after its 
maturity: The relation between principal and surety is such, 
that if the latter will take up the obligation, it is not in the 
power of the former to prevent it, and thereby cause a delay, 
not contemplated in the contract, and expose the surety to the 
risk of paying the debt, after the principal's means of making 
indemnity may be diminished. The principal is under an in­
ducement to defend a suit, which may not operate with the 
sureties, if he thinks he can do it successfully. If he prevails, 
he is relieved from his liability to the other party, and also to 
the sureties. The sureties in any event have the security of 

the promise of the principal, if they pay the debt, either vol• 
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untarily or by compulsion. If they pay the debt, without 
giving him an opportunity to defend an action brought for its 
recovery, he may be liable therefor to them, notwithstanding 
he had a defence, which might prove to be perfect. For his 
protection, they may be willing not to take away his power of 
resisting the claim, by payment or suffering a judgment against 
themselves. But because he thinks proper to deny his obliga­
tion to fulfil the promise, which he has made, we do not per­
ceive that a presumption is raised, that they wish to do the 
same. The most that can be presumed, from their silence, 
and omission to pay the debt is, that they interpose no objec­
tion to the denial of payment on his part. 

It it contended, that the sureties having knowledge that the 
plaintiff was rendering services in defending the suit, and they 
receiving the benefit thereof, arc therefore holden. This by 
no means follows. Their liability must depend upon the fact, 
whether an express promise to pay him or not was made, or 
whether a promise was implied by law. One may receive very 
important benefit from the services of another, and be under 
no obligation to remunerate him therefor. Benefits derived 
from such services, known at the time by the one receiving 
them, may often be strong evidence of a promise to make 
compensation ; but where it appears that they were rendered 
upon another's credit, or other consideration, no liability is 
created. The instructions of the Judge to the jury were not 
inconsistent with established legal principles, and the 

Exceptions are overruled. 
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IN THE 

SUPREME JUDICIAL COURT, 

IN THE 

COUNTY OF FRANKLIN. 

ARGUED AT JUNE TERl\f, 1844. 

EPHRAIM W ooDMAN versus CouNTY CmrmssrnNERS OF SoM­

ERSET CouNTY. 

If it h<J not irregular to grant an order of notice at a court holden in another 

county, it is improper to call the County Commissioners out of their county, 

to answer to a petition for a mandamus, complaining of their acts and do­

ings, as such, within their county. 

A writ of mandamus is grantable at the discretion of the court, and not as 
matter of right. 

Where there has been an increase of damage$ to land, occasioned by the lo­

cation of a highway over it, by the verdict of a jury, and the prevailing 
party has taxed his hill of costs, and laid it before the County Commission­

ers for allowance, and they have allowed a part of the items, and rejected 
the rest, this Court will not grant a writ of mandamus to the commissioners 

for the purpose of correcting their decision as to the taxation of such ¢osts, 
to the end that other itP,ms may be allowed. 

A ROAD was laid out by the County Commissioners of the 

County of Somerset, passing over land of '\Voodman and 

French, the petitioners, in the town of Phillips, then in the 

County of Somerset. The petitioners were dissatisfied with 

their damages, and on their application a jury was ordered in 

October, 1836, and their damages were increased. On March 

:20, 1838, the County of Franklin was established, and the 

town of Phillips was included in that County. The petition 
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for a mandamus was presented at the October Term of this 
Court in Kennebec, 181'.3. The other facts appear in the 
opinion of the Court. 

J. Randall, jr. for the petitioners, coatended that they were 
clearly entitled to their legal costs, when the verdict of the 
jury was accepted and recorded, as matter of right, they being 
the prevailing party. It was the duty of the Commissioners, 
as a ministerial act, to enter up judgment for costs for the pe­
titioners. St. 1821, c. 118, <§, 5; St. 1828, c. 399, <§, 6; St. 

1831, c. 500, <§, 5. 
He also contended that this was the appropriate remedy, 

where the County Commissioners refuse to perform their duty. 
Morse, Pet'r. 18 Pick. 446. 

Leavitt, County Attorney of Somerset, for the respondents. 

The opinion of the Court, TENNEY J. being an inhabitant of 
the County of Somerset, and having once been of counsel in 
the case, taking no part in the decision, was drawn up by 

WHITMAN C. J.-This petition was addressed to the Court, 
sitting within and for the County of Kennebec; and an order 
was there obtained to notify the County Attorney, and chair­
man of the County Commissioners of Somerset, to appear at 
the term of this Court, then next to be holden in and for the 
County of Franklin, to show cause, &c. This order must 
have been inadvertently issued. The petition should have 
been addressed to this Court, at a term holden in Somerset; 
and I am of opinion that the order of notice should have 
issued from thence. There is no provision of law, that would 
authorize an order of notice in such case to be passed at a 
Court sitting elsewhere than in the county, where the subject 
matter of the petition was to be considered and acted upon. 
In many cases, it is true, that special provision has been made 
by statute, that orders of notice may be passed in any county; 
but there is no such provision in reference to a petition for a 

i;nandamus, and these special provisions seem to indicate very 
clearly, that, in the absence of any such provision, the power 
does not exist. 
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But, however that may be, to call the County Commissioners 
out of their county, to answer to a petition complaining of 
their acts and doings, as such, within their county, is, to say 
the least of it, irregular and vexatious ; and should not be 
tolerated. A writ of n:andamus is grantable at the discretion 
of the Court; and surely no Court would, in the exercise of a 
sound discretion, issue a mandate for them to appear to answer 
to such an application, out of their county, but from imperious 
necessity, of which this case does not afford the slightest 
indication. 

It may be remarked also, that this petition does not appear 
to have been verified by oath or affirmation, which is also an 
irregularity. 

For these reasons this petition, and all the proceedings under 
it must be quashed. 

But if the proceedings were all regular, so that we could be 
called upon for a decision, in reference to the propriety of 
issuing a writ of mandamus, we are very far from coming 
to a conclusion, that, under the circumstances set forth in the 
petition, one should be granted. The petitioners were, with­
out doubt, entitled to costs ; but costs were allowed them. 
The object of the petition is to obtain a further allowance of 
costs, consisting of items for the travel and attendance of the 
petitionerE', at six terms before the County Commissioners, and 
on one occasion, before the jury, and for counsel fees. The 
statute in the particular case is silent as to what shall consti• 
tute the items of cost to be allowed. These must necessarily 
be subject to the examination and discretion of the tribunal by 
which they are to be allowed. The Commissioners appear to 
have allowed the petitioners all their actual expenditures for 
court, sheriff and jury fees, amounting to sixty-eight dollars 
and sixty-eight cents. vVhet:;er it was intended that the par­
ty's travel, attendance and counsel fees should be allowed, does 
not explicitly appear. It was therefore a question of judicial 
construction, to be referred necessarily to the Court for their 
decision. To authorize the issuing of a writ of mandamus for 
the correction of every error, which a court of limited juris--

VoL. XI, 20 
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diction might commit, in allowing or refuting items in the tax­
ation of costs, would be a perversion of tlie process. 

The Supreme Court, in the State of New York, in The 
People v. The Judges ef Dutchess Corn. Pleas, 20 Wend. 658, 
held, that a mandamus would not lie to a subordinate court 
for the correction of judicial errors, and that all they could do 
in the exercise of their supervisory power, was to require infe­
rior tribunals to proceed to judgment, without dictating the 
judgment to be rendered. And again; in The People v. Col­
lins, 19 Wend. 56, they say, the appropriate office of this 
court is to set subordinate tribunals in motion. 

In Chase SJ- al. v. The Blackstone Canal Company, IO 

Pick. 244, in a case in which the County Commissioners had 
wholly refused to allow costs, the court say, "without express­
ing any opinion whether the petitioners were entitled to costs, 
as a matter of right, or whether the commissioners had a dis­

cretionary authority to grant costs, or under the circumstances 
of the case, ought to have granted them, we are clearly of 
opinion that the writ of mandamus ought not to issue. This 
writ lies, either to compel the performance of ministerial duties, 
or is addressed to subordinate tribunals, requiring them to ex­
ercise their functions, and to render some judgment in a case 
before them." 

Mr. C. J. Shaw has, however, in J'riorse, pet'r. &e. 18 Pick. 
443, thought it proper to introduce an explanation of some of 

the language used in the case last cited, lest it should be 

deemed to decide, that, in reference to an act merely minis­
terial, required to be performed by a subordinate tribunal, no 
mandamus should issue ; and instances, among other acts 
merely ministerial, the requirement by statute, that costs should 

be allowed, and in which the Court had wholly refused to allow 
any; which is not this case. The County Commissioners here 
had yielded to the requirement of the statute; and had allow­
ed costs to a considerable amount; but had not thought proper 
to allow all that was claimed. 

Petition and proceedings in 
reference to it quashed. 
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JoEL IRELAND versus JAcoB ABBOTT. 

Since the statute of 1821, c. 39, a mortgage cannot be foreclosed, except by 
pursuing one C\f. the modes provided by statute for that purpose. 

BrLL in equity. Ireland mortgaged certain lands to Abbott, 
on March 1, 1824, to secure the payment of three notes, the 
last payment to be made on Jan. 1, 1826. The bill alleged, 
that Abbott had taken and received the rents and profits of 
the land from April 1, 1829, to the date of the bill, Jan. 7, 
1842, and appropriated the same to his own use; that the 
entry into possession by the mortgagee was not for condition 
broken, and not in conformity with law for the purpose of fore­
closing the mortgage; that on Sept. 17, 1841, the mortgagor, 
in writing, requested the mortgagee to render an account of 
the rents and profits and of the sum due at that time, and that 
the mortgagee wholly refused. Abbott, in his answer, alleged 
that he conveyed the land to Ireland on the same day the mort­
gage was given, which was to secure the purchase money, that 
Ireland failed to pay for the land, and in Oct. 1828, offered to 
quit the premises and deliver up the same to Abbott, if he 
might remain during the winter ensuing, and that Abbott con­
sented thereto; that prior to March 1, 1829, Ireland abandon­
ed the premises; and that he, Abbott, "meaning and intending 
to take possession of said premises for the condition broken of 
said mortgage deed, and to foreclose the same, on March 30, 
18:-29, put one J.P. into full possession of the premises, and 
contracted to sell his right to the same to him;" that Abbott, 
and those claiming under him, had held the quiet possession of 
the premises from March 1, 1829, to the present time, and the 
mortgage had thereby been foreclosed ; and denied any right 
in Ireland to redeem the same. 

Wells, for the plaintiff, contended that under the statute of 
18:-21, c. 39, concerning mortgages, there could be no fore­
closure of a mortgage, except in one of the modes pointed 
out in the statute. Here was a mere parol sale of the equity, 
and the mortgagee not only failed to pursue some one of the 
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modes pointed out in the statute, but entered into the premises 
as owner, and not as mortgagee. Boyd v. Shaw, 14 Maine 
R. 58, and note at the end of the case. 

H. Sf JI. Belcher, for the defendant, contended that there 
had been a foreclosure of the mortgage. ·when the mortgagee 
enters into the actual possession and occupation of the pre­
mises after the condition of the mortgage has been broken, 
the law presumes the entry to have been made for condition 
broken, and for the purpose of foreclosing the mortgage. The 
entry in the modes provided by the statutes, is necessary only 
where the mortgagor is suffered to remain in possession. Tay­
lor v. Weld, 5 Mass. R. 109; Skinner v. Brewer, 4 Pick. 468. 

The opinion of the Court was by 

WHITMAN C. J. - This is a bill in equity by a mortgagor 
against his mortgagee. The mortgage was made in March, 
1824, to secure the payment of three several notes of hand, 
one of which has been paid. Those remaining unpaid were, 
one for ninety dollars, payable in January, 18:.26, and the other 
for one hundred and eighty dollars, payable in January, 1827, 
with interest annually. In March, 1829, these two notes 
remaining wholly unpaid, the defendant, in pursuance of an 
arrangement between him and the plaintiff, entered upon and 
took peaceable possession of the mortgaged premises. The 
object of the bill is to obtain a redemption thereof. For this 
purpose the plaintiff avers, that he, in writing, duly demanded 
of the defendant an account, as provided by statute, exhibiting 
the amount due, which he refused to render ; and this allega­
tion is not traversed by the defendant, and may therefore, be 
taken to be true. 

The defence is, that the entry, in 1829, was for condition 
broken, and that more than three years having elapsed there­
after, before the institution of this suit, the right of redemption 
is barred ; and we see no reason to doubt, that such was the 
object of that entry. But by the statute of 1821, c. 39, <§, I, 
it is provided, that the entry, to foreclose a mortgage shall be 
by process of law, consent in writing of the mortgagor, or by 
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taking open and peaceable possession in the presence of two 
witnesses. The entry of the defendant does not appear to 
have been in conformity to either of these provisions. We are 
aware of the doubt, thrown out by Mr. C. J. Weston, in Boyd 
v. Shaw, 14 Maine, R. 58. It was but a doubt, however; 
and not in reference to a matter essential in the decision of 
that case. The language of the statute seems to be plain 
and unambiguous ; and we cannot hesitate in coming to a con­
clusion, that the defendant, in order to avoid the plaintiff's 
right of redemption, must bring himself within one of the 
provisions named. Not having done so, however much we 
may regret it, under the peculiar circumstances of this case, 
there must be a decree, that the plaintiff shall redeem the 
premises on paying to the defendant what is due in equity and 
good conscience. 

A master in chancery must be appointed, who will cast the 
current interest, on the amount unpaid, to the first of April, 
1830 ; and ascertain the net amount of the rents and profits, 
deducting the cost of repairs, improvements on the premises, 
and the amount assessed for taxes thereon, which the defend­
ant realized, or might, by the use of reasonable and ordinary 
diligence, have realized for the yeur then next preceding, over 
and above a reasonable compensation for taking care of and 
managing the estate ; and set one off against the other ; and, 
according as the balance may be found to be, deduct it from, 
or add it to the principal ; and so continue to do, from year 
to year, to the time of making his report ; provided the debt 
shall not be thereby wholly cancelled ; and if it should be, 
and any balance shall remain of said net rents and profits, 
such balance will be ascertained and reported. 
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REuEL WRIGHT versus HowARD C. KEITH. 

When an officer has a precept wherein he is commanded to arrest the body 

of an individual, he has the right to select such particular time of day as 

he thinks most expedient, under the circumstances, and is authorized to 

make use of so much force as is necessary to accomplish the object. 

Where an officer has arrested a debtor on an execution, and committed him 
to prison, and returned several items of fees for his services, some of which 
are legal, and some illegal ; and the debtor brings an action against the offi­

cer, alleging generally, that by reason of such illegal fei,s, he was detained 
in prison longer, than he otherwise would have been, but does not show 

that he has either paid, or offered to pay tho debt, or the legal fees, but ~as 
discharged by taking the poor debtor's oath, such action cannot be main­

tained. 

In an action against an officer for a false return, made by mistake, in certify­

ing that he had left with the plaintiff a true copy of a notice to appear and 

submit to an examination, &c. that he might thereby prevent the issuing of 

an execution against his body, (under the poor debtor act of 1831,) when in 

fact there was an error in the copy; and the mistake was known to the 

present plaintiff in season to have avoider! any inconvenience thereby, at a 

trifling expense; it was held, that the plaintiff was entitled to recover only 

sueh sum as would have fully paid him for aseertaining the truth, and not 

damages for the injury sustained by him in being arrested and imprisoned 

on the execution. 

CASE against the defendant for misconduct as a deputy sher­
iff. The declaration contained three counts, the substance of 
which appears in the opinion of the Court. 

One Gilman, on Aug. 19, 1833, recovered a judgment 
against the present plaintiff; and in order that an execution 
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might be obtained which should run against the body, as the 
law then was, (poor debtor act of March 31, 1831,) applied 
to a justice of the peace, who issued a citation to the now 
plaintiff to appear before two justices of the peace and of the 
quorum, "on the 28th day of September, A. D. 1833, at eleven 
of the· clock in the forenoon, at the office of George Mason, in 
Canaan in said county, for the purposes in the foregoing appli­
cation named." This notice was delivered by Gilman, the 
creditor, to Keith for service. He returned that he had left an 
attested copy of the notice at the dwellinghouse of Wright; 
and as the latter did not appear at the time and place to make 
his disclosure, an execution issued against his body. This 
execution was delivered to Keith, a deputy sheriff, for service, 
and he arrested the debtor, being the present plaintiff, and 

committed him to prison on the thirteenth day of December, 
1833. The defendant returned as fees on said execution, 
"dollarage," travel, copy, expenses, and paid assistant, "in 
arresting Reuel Wright, he refusing to be arrested and carried 
to jail." 

At the trial, before WHITMAN C. J. the plaintiff introduced 
his son, George P. Wright, as a witness, who testified, that he 
was at his father's house, when the defendant left the copy of 
the citation, and took it from the defendant, and carried it to 
his mother, who read it, and remarked, that it did not say 
whern the plaintiff must go ; that his father was then at Ban­
gor, where he went in about a week, and his father came home 
with him; that he . thought his father saw and knew of the 
citation soon afterwards and before Sept. 28, 1833; that he 
was present when the defendant came for his father on the 
execution; that it was then about dark, and his father objected 
to going that night, and wished to delay until next morning to 
see the creditor; that he said there was a mistake in the judg­
ment, and his mother said there was an error in the copy of 
the citation left; that Keith replied he cared nothing about 
that, for he did his business right ; that his father refused going 
that night, and Keith rapped on the window, and a large man 
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came in; that his father dropped on the floor, and both seized 
him and carried him out ; that blood was visible from the door 
to the wagon, and the plaintiff's stocking was bloody; that he 
could not tell, whether his father put his foot against the walls 
of the room, or was L-.""rt in some other way on being carried 
out; that the plaintiff made no resistance other than by drop­
ping upon the floor ; and that the defendant used no language 
of a violent character. A daughter of the plaintiff gave a 
deposition to which she attached the copy, which she said was 
left by the defendant. It was a printed form, and the words 
"George Mason" and "Canaan," which appear in the cita­
tion, were omitted in the copy. It appeared that the plaintiff 
was discharged from jail by taking the poor debtor's oath on 
Jan. ~I, 1834. The justice who signed the citation lived nine 
miles from the house of the plaintiff. 

Upon that testimony the presiding Judge ruled, that the 
plaintiff was entitled to nothing more than compensation for 
going to the justice, to ascertain the place where the cita­
tion was returnable ; and that what he suffered beyond that 
was attributable to his omitting so to do. 

Thereupon a default was entered by consent, estimating the 
damages at five dollars ; and it was agreed, that if the plaintiff 
was entitled to recover for any thing more than a fair compen­
sation for going to the justice, and ascertaining when the 
hearing was to be, the default was to be taken off and the 
action stand for trial ; otherwise judgment was to be entered 
on the default. 

J. S. Abbott, for the plaintiff, contended that the plaintiff 
had a right to presume, that the defendant would do his duty 
as an officer, and make a true return of his doings; and that 
therefore the justices could not have proceeded, as no legal 
notice had been given. It was not the duty of the plaintiff to 
presume that the officer had made a false return, and travel off 
and seek means of ascertaining whether he had done so or not. 
He said, he could find no law requiring a man to run about 
the country, to ascertain where a precept against him was 
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made returnable ; or that ho was even bound to regard any 
information gratuitously bestowed, other than a legal service. 
This ruling, it was respectfully contended, was in direct conflict 
with the express requirements of law; that it would be full 
of danger in practice ; that it would be ruinous to parties 
against whom precepts should issue; and would encourage 
carelessness and neglect of official duty. 

But had the plaintiff gone to the justice who signed the 
citation, he would, probably, have been wholly unable to have 
afforded any information. He merely signed a paper, not 
returnable before himself and of which ho kept no record, and 
could not be expected to remember the contents, if he ever 
knew them. 

He also contended, that tho plaintiff was entitled to damages, 
under the second and third counts. Some damages should be 
given, because the illegal taxation of fees made it more diffi­
cult to obtain his release from imprisonment, as a greater sum 
must have been paid to procure his release, than was lawfully 
due. The precept of the defendant afforded him no justifica­
tion for the unnecessary and cruel violence with which the 
defendant was treated by him. 

Wells, for the defendant, said that the plaintiff had never 
suffered the slightest injury by the taxation of the fees com­
plained of. He had never paid them, nor the debt, and never 
would. 

The plaintiff's witness, his own son, says that the plaintiff 
refused to submit himself to lawful authority, and threw him­
self upon the floor; and that tho officer merely made use of 
sufficient force to comply with his duty, and obey his precept. 
Justice has been done by the verdict, and the Court will not 
disturb it. In fact, the second and third counts were prac­
tically abandoned at the trial, and forgotten. 

The cause of complaint in the first count was a mere mis­
take of the officer, and was so considered by the plaintiff and 
his family at the time. If an intimation of the mistake had 
been made to the officer, he would have corrected it, or fur-

VoL. x1. 21 
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nished a new copy. And he mi;.d1t have ascertained from the 
justice who issued the citation, the place, the only error. His 
own children were his witnesses, and he did not intimate the 
slightest intention of making a disclosure. The citation in 
this and all other cases under that law was mere matter of 
form, as no one disclosed. until the execution came. Now 
although the return be not exactly true, yet the officer making 
it is not liable to any damages, if the facts of the case, truly 
stated, would have produced the same result to the party com­
plaining. Smith v. Ford, 1 Weud. 48. But if the action 
can be maintained, the injury and loss which the plaintiff 
actually sustained by the false return, are the only proper 
measure of damages. Norton v. Valentine, 15 Maine R. 36. 

The opinion of the Court, TENNEY J. taking no part in the 
decision, as he had once been counsel in the case, was drawn 

up by 

WHITMAN C. J. - It is perceived, from the arguments of 
the plaintiff's counsel, that he insists on his right to recover 
upon his second and third counts. One of these is for wanton 
abuse and ill usage, at the time of the arrest on the execution ; 
the other for certifying, for his services on said execution, illegal 
fees, by reason of which, he alleges, that he was detained in 
prison for the space of forty days. But in the report of the 
case it docs not appear, that either ground of complaint was 
insisted on at the trial. All that would seem· to have been 
agitated on that occasion had reference to the falsity of the 
defendant's return of notice to the plaintiff, upon the citation 
in the first count set forth. It is true, nevertheless, that, by 
the declaration and pleadings, the other matters were, on the 
record, in issue between the parties; but would seem to have 
been unnoticed by the Court; .and hence the ruling was man­
ifestly without reference thereto. 

We must now, however, consider whether the evidence, as 
reported, would have been deemed sufficient, in reference to 
either of those grounds, to have authorized a jury to have 
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returned a verdict for the plaintiff. If it would, a new trial 
must be granted. 

We will consider, first, of the alleged wanton violence and 
ill usage. No question is made but that the precept, by virtue 
of which the defendant acted, was in due form, and issued by 
a competent tribunal. He, then, was bound to execute it. 
For want of. goods and estate of the plaintiff, it commanded 
him to arrest his person. The particular moment of time 
when it should be done, anterior to the return day of the 
precept, was intrusted to the discretion of the defendant. He 
would be expected to select the moment when it could best be 
accomplished. Much precaution would be requisite in arrest­
ing some individuals; while, as to others, an officer would 
know that it could be done at any time, and without difficulty. 
The dwellings of some individuals must be approached stealth­
ily for the purpose ; and hence the evening would be selected, 
and aid also. The defendant, in making the arrest in question, 
made use of these precautions; with what propriety may be 
gathered from the conduct of the plaintiff, the evidence in 
reference to which comes from his son. The plaintiff objected 
to going with the defendant that evening; and insisted on a 
postponement till the next day. It was not for him to control 
the defendant in this particular. Yet, if the defendant had 
been without aid, it may, from what finally took place, well be 
doubted whether he would not have been compelled to desist. 
The moment it was discovered that aid was at hand, the plain­
tiff dropped upon the floor ; and placed himself in a posture 
to require great exertion to move him. The son says, whether 
he braced his feet against the sides of the door or not, when 

· in the act of being carried out, he could not tell ; but that he 
traced blood from the door to the defendant's wagon; and 
saw some on the plaintiff's stocking; that no harsh language 
was used. This was · all the evidence of violence ; and from 
it there is not the slightest ground to find that more force was 
used, than was indispensable to accomplish the arrest. 

Now, as to the detention for the space of forty days, by 
reason of the alleged return of illegal fees upon the commit-
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ment, the burthcn of proof was upon the plaintiff. It docs 
not appear that he offcrc,l to pa_,·, or wonl<l have paid either 
the foes, however correctly cliarc2-·cd, or the debt. On the 
contrary, he took the poor debtor's oath, without doing either. 
Moreover, in his declaration he does not specify the item or 
items of illegal fees; nor does there appear to have been any 
attempt to do it at the trial. All the fees charged were not 
illegal; and if any of them were, they should have been par­
ticularly designated. The plaintiff is clearly without merits 

upon this point. 
If the plaintiff can be considered as having established any le­

gitimate cause of action, the foundation of it must be sought for 
in the falsity of the defendant's return on the citation, set forth 
in his first count. The citation itself was in due form ; and it 
was the duty of the defendant to have left with the plaintiff a 
true copy of it ; but, in making out the copy, he left out the 
designation of the place, where the examination was to take 
place. This was, it would seem, at most, but an inadvertency 
on the part of the defendant. There could have been no 
reason to suppose it could have been done from design; and it 
cannot be reasonable to believe that the plaintiff could have 
supposed it was done intentionally. He could not have been 
under a misapprehension as to the object of the citation; nor 
of the consequences of his inattention to it; and it would not 
seem that he had the slightest solicitude concerning it. It 
certainly does not appear that he exhibited any. It would 
rather seem that he of choice preferred to let the worst hap­
pen that could occur ; and then seek a vindictive satisfaction 
of the defendant for the oversight he had accidentally commit­
ted. If this were not the case, how easy would it have been 
for him to have inquired of the defendant, or of the justice 
who issued the citation, and have ascertained the place ap­
pointed for the examination? This would, to be sure, have 
been of some inconvenience to him ; and for this he would 
have been entitled to an adequate remuneration ; and the sum, 
for which the defendant consented to be defaulted, was con­
fessedly ample for that purpose. 
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But it is argued that he was under no obligation to make 
such inquiry; that he had a right to lie by, and let the worst 
come that could come, however remote from the cause, and 
however easy it might have been for him to have prevented it; 
and then hold the defendant responsible for the consequent 
injury. This certainly would not be in accordance with the 
duties incident to the social relations between man and man ; 
and it is believed is not sanctioned by the prescribed rules of 
law. "In assessing damages the direct and immediate conse­
quences of the injurious act are to be regarded, and not remote, 
speculative and contingent consequences, which the party 
injured might easily have avoided by his own act." Loker v. 
Damon &r al. 17 Pick. 284. "If the party injured has it in 
his power to take measures, by which his loss may be less 
aggravated, this will be expected of him." And again; "if 
the party entitled to the benefit of a contract can protect him­
self from a loss, arising from a breach, at a trifling expense, or 
with reasonable exertions, he fails in social duty if he omits to 
do so." }}filler v. }}Jariners' Church, 7 Green!. 51. And in 
Berry &r al. v. Carle, 3 ib. 269, which was trespass de bonis 

asportat-is, the Court say, in relation to logs lodged on the 
original defendant's dam, "they could be removed only with 
as little injury as possible"; and the jury having found "that 
they could have been saved to the original plaintiff with little 
inconvenience to the original defendants," it was held that the 
verdict was properly returned for him. These dicta were 
uttered in reference to acts, which were voluntary and inten­
tional, under a claim of right. With how much more force 
would they apply where the act complained of was evidently 
inadvertent, and which the individual, liable to be injured by 
it, must have apprehended to be so ? 

But there is much reason for doubt, whether the damages 
justly recoverable in this action, might not have been much 
less than the sum for which the defendant consented to be 
defaulted. It does not appear to have been alleged in the 
plaintiff's declaration, or to have been offered to be proved at 
the trial, that the plaintiff was in a condition, if he had ap-
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peared before the justices, to haYe obtained a discharge from 

arrest in that case. If he was not, and we have a right to 
presume he was not, as it may be believed he would other­

wise have averred and proved the fact, could he have been 

entitled to recover any thing more than mere nominal damages 
on account of the falsity of the return? The seeming indiffer­

ence which he manifested, concerning the object of the citation, 

tends to fortify the presumption, either, that he was not in a 
condition to obtain a discharge, or that he was not disposed to_ 

make an exhibit of his affairs. 
On the whole, we think judgment should be entered upon 

the default. 

JOHN w ARE versus JAMES JACKSON Sf' al. 

When the proceedings, intended for a performance of the condition of a 

poor debtor's bond, take place before justices having no jurisdiction, they 

are wholly void. 

\Vhen provisions nre contained in the condition of a poor debtor's bond, un­
authorized by the statutes then in force, it is not valid as a statute bond, can 
be good only at common law, and is subject to chancury. 

Since the act of 1842, c. 31, amcndatory of the Revised 8tatutes, was in force, 
the damages in such cases are again to be as.sessed by the Court, and not by 

· the jury. 

DEBT on a bond, dated July 3, 1841, given to procure the 
release of the principals from arrest on an execution in favor 

of the plaintiff against them. 
The material parts of the bond, and the facts in the case, 

appear in the opinion of the Court. 

Hutchinson, for the plaintiff, contended that the justices 

who undertook to administer the oath were not constituted ac­

cording to the_ law in force at the time, and therefore that all 
their acts were void. Barnard v. Bryant, 21 Maine R. 206; 

Brooks v. Adams, 11 Pick. 441. One of the justices was 

not disinterested, as that word is defined in the Rev. St. c. 1, ~ 
3, Rule 22. 
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The damages are regulated by Rev. St. c. 148, ~ 39, and 
by the decision of this Court in the case Barnard v. Bryant, 
before cited. 

P. ltL Fosler, for the defendants, contended that all ob­
jections to the justices were waived by the plaintiff, by his ap­
pearing before them, and putting interrogatories. 

But if this cannot be considered as a performance of the 
condition of the bond, because one of them should not have 
acted, still the damages are to be assessed by a jury. Act of 
Amendment of 1842, of Rev. St. c. 115, ~ 78. 

This is not a statute bond, because it contains other and 
more burdensome provisions to the debtor than the law per­
mits. The damages actually sustained, are all to which the 
plaintiff is entitled; and it is immaterial whether they are to 
be assessed by the Court or the jury. 

The opinion of the Court was drawn up by 

SHEPLEY J. -This is a suit on a poor debtor's bond made 
before the Revised Statutes took effect, and containing unusual 
prov1s10ns. There was a performance of the condition at­
tempted to. be made according to the provisions of those stat­
utes, but it was ineffectual. The examination of the debtor· 
did not take place "before two disinterested justices of the 
peace and of the quorum," as required by Re·v. St. c. 148, 
~ 24. One of those justices was the brother-in-law of one 
of the debtors, who made a disclosure and took the oath ; and 
he was not disinterested as required by Rev. Stat. c. 1, ~ 3, 
Rule 22. The proceedings designed for a performance took 
place before justices having no jurisdiction and were wholly 

void. 
The condition of the bond provided, that the oath should be 

taken "before two justices of the peace quorum unus." That 
the debtor should offer and tender to the creditor "all personal 
property and real estate, the value of the same to be come at 
by the appraisal of two disinterested men, to be chosen and 
designated by said justices who take said disclosure, provided 



16d SOMERSET. 

l'arkrr v. Curr icr. 

the parties do not agree to the value," except property ex­

empted from attachment. That the debtor should " give pri­
ority to this said demand, unless the said debtor shall be under 

bond of an earlier date, on which ho has not been discharged 

by his oath, or by settlement." These provisions of the bond 
were unauthorized by the statutes then in force. It can be 

good only as a bond at common law, and is subject to chancery. 
It _has been forfeited by neglect to perform in a legal manner 

any of the acts required by its condition. By the act of amend­
ment of 1842, c. 31, § 9, of c. 115, § 78, the jury are to 
assess the damages in actions upon bonds conditioned for the 
performance of any covenants or agreements. This is not 
such a bond, as was decided in Hathaway v. Crosby, 17 
Maine R. 448. It is the duty of tho Court, upon a hearing 

in chancery, to assess such damages as the plaintiff shall prove, 

that he has actually suffered. 
The default will remain and the defendants be heard in 

damages. 

SAMUEL PARKER, in review, versus OLIVER L. CuRRIER, 

As the order of the Major General of a division, convening a court martial, 
was required by the militia act ofJSa4, c. 121, to be recorded by the orderly 
officer of the division in the orderly book kept by him, a copy of such record 
properly certified by him, was legally admissible in evidence. 

The orignal papers, signed and sealed by the president of a court martial, 

holden in pursuance of an order from the Major General of the division, 

setting forth particularly the proceedings of such Court, were, as well as 
certified copies of the same, competent and sufficient evidence to sustain an 

action for the recovery of a fine imposed by such court martial. 

An application for a review of an action, being addressed to the discretionary 

power of the Court, will not be granted, if the Court are satisfied, that if 
the review should be grnntcd, a trial would result in a verdict similar to the 

one before returned, on which judgment must be rendered. 

PETITION for a review of an action brought by Oliver L. 
Currier, as Division Advocate, of the eighth division, against 

Samuel Parker, formerly captain of a company of militia, with-
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m the Division, on a judgment of a Court Martial, held in 
June, 1840, to recover a penalty of forty dollars imposed upon 
Parker for neglect of duty and disobedience of orders. 

On the trial in the District Court, REDINGTON J. ruled, that 
the evidence offered and admitted was sufficient to enable the 
Judge Advocate to maintain the action, and the jury returned 
a verdict against Parker. The trial was at the close of the 
term, and exceptions were prepared in behalf of the defendant, 
and agreed to by the Judge Advocate, but from misapprehen­
sion were not brought forward in such manner, that the Court 
could consider them, and hence this petition for a review. 

In the opinion of the Court will be found a sufficient state­
ment of the proceedings to understand the questions decided 
by this Court. 

Very full written arguments were furnished to the Court, 
in which the militia laws then in force, in relation to Courts 
Martial and to the duty of officers of the militia, were examin­
ed with great attention and ability. But as those laws have 
ceased to be in force, the interest and value of the arguments 
have so far ceased with them, that they are omitted. 

J. T. Leavitt, for Parker. 

0. L. Currier, pro se. 

The opinion of the Court was prepared by 

TENNEY J. - The order of the Major General convening 
the Court Martial for the trial of the petitioner, upon the 
charges and specifications filed with him by the Division Ad­
vocate, was required to be recorded by the orderly officer of 
the Division in the orderly book kept by him. Stat. 1834, 

c. 121, <§, 44, art. 34. The orderly officer had possession of the 
record, and he could properly certify a copy taken therefrom, 
which would be legally admissible as evidence. 

The paper signed and sealed by the President of the Court 
Martial, holden in pursuance of the general order of the Major 
General, details the preliminary proceedings, sets forth the 
charges and specifications contained in the order against the 

VoL. xr. QQ 



170 SOMERSET. 

Parker v. Currier. 

accused, his answer thereto, his plea of not guilty, the sub­
stance of the evidence adduced, and the judgment of the 
Court Martial, that he was guilty of a part and not guilty of 
another part of the offences with which he was charged ; also 
the sentence of the Court, that he be removed from the office, 
which he held in the Militia of Maine, and pay a· fine of 
forty dollars, and be disqualified for and incapable of holding 
any military office under the State for the term of two years. 
These papers contain eYery thing required by the statute to 
constitute -a valid judgment of a Court Martial ; they are orig­
inal papers and are equally competent as evidence, as would be 
the authenticated copies of the same. Vose v. ~Ianly, 19 
Maine R. 331. By the statute of 1837, c. 276, <§, 10, the 
"copy of the record of any Court Martial, certified by the 
President of such Court, together with a duly authenticated 
copy of the order, convening said Court, shall be conclusive 
and sufficient evidence· to sustain in any Court any action 
commenced for the recovery of any fine and costs, or either, 
agreeably to the provisions of an act to which this is addi­
tional." 

The application before us is to the discretion of the Court, 
and we are satisfied from all the papers filed in the case, that 
a review of the action would result in a verdict similar to the · 
one before returned ; and the Petition is dismissed. 
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WrLLIA'.11 ATKINso:-. versus ST. Cnon :l'vIANCFACTURING 

Cmn'A:<Y. 

The certificate 0f the person who takes a deposition, that "the witness was 

sworn according to Jaw," is sufficient c\·idence that tht! oath ,vas ad1ninis~ 

tercd in the terms required by the statute, and in a mode wliirh practice 

had sanctioned. 

The certificate of the justice, that "the deponent was examined, and cau­

tioned, and sworn agreeably to law to the depositi•rn aforesaid by him sub­

scribed," does not ftirnish evidence that the deponent was sworn before he 

commenced giving his deposition, as required by Rev. Stat. c. 133, § 15. 

A statement at the commencement of the deposition, in the hand writing of 

the justice, that the dq,onent "being duly sworn," testified to certain facts 

therein set forth, dues not cure the omission in the certificate. 

Proof that a person was agent of an incorporated company, "and had charge 

of the business and property of said company" at a certain place, is not 

alone sufficient to show, that such person was authorized to draw a bill or 

note in behalf of the company, 

The acceptance of a draft by the treasurer of an incorporated company, 

without evidence of any authority in him to perform such acts, does not 

thereby render the company liable thercun. 

ExcEPTIONs from the Middle District Court, REDINGTON J. 
presiding. 

After the plaintiff had read the draft declared on, and the 
depositions of Smith and Williams, objections having been 
seasonably made by the defendants to the reading of either, 
and the Court having permitted the reading to proceed, the 
counsel for the defendants, upon this evidence, requested the 
presiding Judge to instruct the jury, that no sufficient legal 
evidence had been offered to prove any authority on the part 
of the accepter to accept the same so as to bind the company; 
and that there was not sufficient legal evidence in the case to en­
title the plaintiff to a verdict. These instructions were refused. 
The Judge instructed the jury, that if they believed the de­
positions, and that the draft mentioned in the deposition of 
Williams was the same draft annexed to the deposition of 

Smith, sufficient evidence had been presented by the plaintiff 
to obtain their verdict for the amount of the draft. 

A verdict was returned for the plaintiff, and the defendants 
excepted. 
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The material facts are given in the opinion. 

J. S. Abbott, for the defcnrlants, contended that the deposi­
tion of Noah Smith, jr. was improperly admitted, because it did 
not appear that the deponent was sworn before he testified, as 

the statute requires. Rev. Stat. c. 133, ~ 15, 17. This 
should appear by the certificate. The statute requires that it 
should show, "that the deponent was sworn according to law, 
and when." The word when refers, not to the day, but to the 

requirement of ~ 15, that the deponent shall be first sworn. 
In this case, the certificate not only is wanting in a material 

fact, but shows that he was sworn afterwards, only " to the 
deposition aforesaid by him subscribed." Having assumed to 
act as agent, he would be personally liable, if he was not ; and 
would therefore be directly interested in the question, whether 
he was agent or not. He could not prove his own agency. 

There was no evidence that Copeland was the treasurer of the 
company at the time, or even that he assumed to act as such 

in any other instance. And had there been evidence that he 
was treasurer, there is not the pretence of proof, that Greene 
had any authority to draw the draft for Smith. 

P. JJ,[. Foster, for the plaintiff, contended that enough ap­
peared to show, that the provisions of the statute had been 
complied with in taking the deposition of Smith. 

The justice in the commencement of the deposition, states 
that the deponent was duly sworn. The certificate shows, that 
he ",vas examined and cautioned" on the day of the taking 

of the deposition, and "sworn agreeably to law to the deposi~ 

tion aforesaid." Now the justice certainly could not be sup­
posed to have cautioned the deponent after the deposition was 

completed and signed. The fair construction appears to be 
this ; that the deponent was cautioned and sworn before he 

commenced, and after he had finished, and signed his deposi­
tion, was again sworn. 

An agent, or servant, may prove his authority to act for 
another, and of course that he acted within the power given 

him. Green!, Ev. ~ 417, and cases there cited. 
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Smith was the general agent of the company, and had 
authority to accept bills as such. Williams, the deponent, 
called several times at the counting-room of the defendants, 
and there saw Smith acting as their agent. Smith saw the 
draft, with Copeland's acceptance, and promised to pay it. 
This is evidence to show the authority of Copeland, or a ratifi­
cation of his act by Smith, the agent. 

It is not necessary to prove the agency by records of the 
company. Greenl. Ev. <§, 113, 

The opinion of the Court was prepared by 

TENNEY J. -This action, which is upon a draft, alleged to 
have been drawn by an agent of the company and accepted 
by their treasurer, and also for money had and received, was 
attempted to be supported by a draft purporting to be signed 
"Noah Smith, jr., agent of the St. Croix Manufacturing Com­
pany, by Sam'l H. Greene," and in other !espects correspond­
ing with the one described in the writ ; and also by the depo­
sitions of Noah Smith, jr. and one Benjamin Williams. Said 
Smith testified as follows, viz. : - " In 1841, I was agent of the 
St. Croix Manufacturing Company, and have been so ever since 
said company was incorporated, and have had charge of the 
business and property of said company in the town of Calais, 
during the whole time. Benjamin F. Copeland, of Boston, 
acted as treasurer of said company. I am acquainted with the 
handwriting of said Benjamin F. Copeland; the acceptance of 
said draft is said Copeland's handwriting. I do not know Wil­
liam Atkinson. The company never had any account with him 
to my recollection." The justice, who took the deposition of 
Smith, certified among other things, that "on the 2ith day of 
January, 1843, the aforesaid deponent was examined, and cau­
tioned and sworn agreeably to law to the deposition aforesaid by 
him subscribed ;" and there was nothing besides the above 
showing the time when the oath was administered to the de­

ponent. The deposition of Williams relates wholly to the 
presentment of the draft described therein, to said Smith, and 
a demand of payment, and his neglect to pay the same. The 
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defendants objected to the deposition of Smith on the alleged 
grounds, " that it did not appear in the certificate of tlrn mag­
istrate, when the deponent was sworn, nor that he was sworn 
before giving the depositioi1, but that the certificate shows that. 
the oath was administere~l afterwards ; also because it is not 

competent for the plaintiff to prove Smith's agency by him~ 
self; and not competent to prove the other matters contained 
in said deposition in that mode." These objections were over­
ruled. The counsel for the defendants requested the Judge to 
instruct the jury, that the evidence adduced by the pla~:r:itiff 
was insufficient to authorize a verdict in his favot; this he de­

clined to do, but instructed tliern, that if they believed the 
testimony in the depositions, and the '.draft offered in proof 
was the one referred to by Williams in his deposition, the 
action could be maintained. Exceptions were taken to those 
rulings and instructions, and we think they must be sustained.· 
The certificate of the magistrate wh<- took the deposition of 
Noah Smith, jr. was materially defective; and the evidence in 
the case fails to show sufficient authority in Noah Smith, jr. 
to make the draft in question, so as to bind the defendants. 

The statute requires, that the deponent should be. sworn be:.. 
fore he proceeds to give his testimony in the case ; and it is 
contended by the defendants, that the proof of this must be in 
the magistrate's certificate. Whether it be so or not_, must de­
pend upon the construction to be put upon the language, " that 
the deponent was sworn ·.according to law·, ai1d wh~:m." The 
statute has pointed out specifically what must take place before, 
and at the time of tal~ing a deposition, in 01:der that the facts 
stated therein may be legal proof; it is not left to be presumed 
that the magistrate, who may take it, conformed to the law, but 
he is to certify to the facts, attending the caption ; by whom 
the deposition was written, &c. From analogy we might sup­
pose, that it was equally important, that it should also appear 
in the certificate, whether the deponent was .first sworn to ·tes- · 
tify the truth, the whole truth and nothing but the truth. · It 
is undoubtedly necessary that the day, when the deposition was 
taken, should appear, that it might be known whether it was 
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legally taken in pursuance of the notice given. But we think this 

was not the only purpose which the legislature had in view, when 

they required, that the justice or notary should certify "that the 

deponent was sworn according to law, and when." \Ve cannot 

doubt, that when the statute shows, that its authors were care­

ful that the certificate should show particularly what was done, 

and how it was done, that the Court, before which the depo­

sition should be offered, should know, whether the require­

ments. of the law had been fulfilled, it is necessary also, that 

it should appear in the same manner, that the deponent was 

testifying under the sanction of an oath, such as is prescribed. 

A different construction ,rnuld often leave it uncertain, whether 

depositions contained the whole knowledge of the witness on 

the subject concerning ,d1ich he testified, and nothing more, 

. or whether it was_ simply an affidavit of the truth of the_ facts 

stated, when other facts, which might be· known to the witness 

would essentially control the effoct of the statement made. 

The certificate annexed to the deposition, which was ad­

mitted, shows that the witness vvas "sworn agreeably to law." 

This is ,sufficient evidence, that the oath was administered in 

the terms of the statute, and in a mode which practice had 

sanctioned. But it must also appear "when" this was done, 
and we cannot think, that the language used,· implies that. the 

oath was taken before the testimony was given. It is con­

tended, that the terms used at the commencement of the de­

position, '·' being duly sworn," written by the magistrate, sup­

plies the defect in the certificate. This is no part of the 
certificate, which alone is made the proof of certain of the 

proceedings, and it is not a fact; ,vhich can be looked at any 

more· than any other in the deposition, till it is shown, that it 

was legally taken. 
2. If the deposition of Noah Smith, jr. was legally admissi­

ble, there is not evi.dence therein, that he waR authorized to 

draw a negotiable paper in favor of one, who had no claim 

upon, or connexion with the defendants. The whole proof of 

his agency, and the extent thereof is found in his deposition 

and in the words followinµ-. "Tn 1841, I was agent of the 
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St. Croix Manufacturing Company, and haw: been so ever 
since said company was incorporated, and have had charge of 
the business and property of said company in the town of 
Calais, during the whole time." 

It is true, that an agent appointed for a certain purpose is 
clothed with the power to effect the object. " As if an agent 
is authorized to buy a cargo for his principal, if no other means 
arc provided, has an incidental authority to give notes or draw 
and negotiate bills on his principal for the amount." Story on 
Agency, 93. Such a power is implied from the object of the 
agency. "But an agency is never construed to extend beyond 
the obvious purposes, for which it was apparently created." 
Ibid, 93. " The principal is bound for the acts of the agent, 
done within the scope of his agency." Ibid, :219. 

In the case before us there was no evidence showing the 
nature of the business of the defendants, whether it required 
funds for its accomplishment or not. Neither is there any 
thing from which we can infer the character of the duties 
contemplated to be performed by Noah Smith, jr. as their 
agent, or what he had ever done before the draft was. drawn, 
in their behalf. Without proof of this, to some extent at least, 
we cannot believe, that he was vested with a power to give 
notes or draw bills in the name of the Company. 

The acceptance of the draft by the treasurer of the com­
pany, without evidence of any authority in him to perform 
such acts, does not in any degree render the defendants liable. 
A treasurer of a corporation is only an agent for another 
purpose, and his acceptance can no more bind his principal, 
without authority to make it, than would the draft made by 
Smith. 

Waiving any consideration of other objections urged in the 
argument, the exceptions are sustained. 
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Jom, WARE versus JAMES AnAMs. 

A guarnnty of pnyrnent of a pre-existing prorri'iss0ry note, where the only 

consideration is a pnst benefit or favor eonlerred, and without a1,y design 

or expectation of remuneration, is without valuable consideration, and 

cannot be enforced. 

THE plaintiff declared against the defendant as guarantor 
of the payment of a promissory note, and also as indorser of 
the same note. The defendant was the payee of the note, 
and at a time subsequent to the making of the note and the 
delivery thereof to the plaintiff, but bearing a date prior to 
the existence of the note, made the following writing upon the 
back thereof. " July 8, 1835. I hereby transfer and assign 
the within note to John Ware, and guarantee the payment of 
one third part of the same. · James Adams.'' 

Boutelle and Hutchinson argued for the plaintiff: contend­
ing that the defendant was liable as indorser, as well as in the 
character of guarantor. 

Wells and Adams, for the defendant, contenqed, that here 
was no consideration for the promise. A promise of guaranty 
to be valid must be founded on a sufficient consideration. 
Tenney v. Prince, 4 Pick. 385; Talbot v. Gay, 18 Pick. 
534. 

It is a completed contract, and is not that of an indorserr 
but of a guarantor. But if it can be considered as an in~ 
dorsement, the defendant is not liable, as there has been no 
demand or notice. 

The opinion of the Court was drawn up by 

SHEPLEY J. - From the testimony presented m this case it 
appears, that the plaintiff, defendant, and Abram Sanborn, 
during the early part of the year 1835, had agreed to share 
alike the profits, which might be made by them by the pur­
chase and sale of land a.nd of contracts for. the same. The de­
fendant, after this, having ascertained that Isaac Child could 
convey a tract of land in the County of Penobscot, applied to 
him to obtain a bond, obliging him to convey the same to the 

VoL. u. ¼3 
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defendant, or his assignees, upon certain terms. This Child 
was ready to do, provided he could obtain a loan of money 
upon good security. The plaintiff, having been informed 
thereof by the defendant, agreed to loan the amount desired, 
upon a note, that would be satisfactory to him. Such a note 
was procured, and the plaintiff loaned the money to Child, 
who thereupon made the bond desired to the defendant, for 
his own benefit, and for t~e benefit of the plaintiff and San­
born. The note was by mistake made payable to the defend­
ant instead of to the plaintiff, who consented to receive it 
without alteration, because the sureties were not present, and 
it was inconvenient to alter it. The money appears to have 
been loaned and the note to have been made on the day of 
its date, August 8, 1835. Under date of July 8, 1835, the 
defendant signed the following contract written upon the back 
of the note. "I hereby transfer and assign the within note to 
John Ware, and guarantee the payment of one third part of 
the same." It is admitted, that the date of July 8, was erro­
neous; and that Ellis G. Loring would testify, "that the said 
James Adams signed the transfer of said note, including the 
contract of guaranty declared 01~, on the day of the date of 
said note and subsequently to the making in order of time." 
Mr. Sanborn testified, that it was signed by the defendant in 
his office on August 25, 1835, and assigned as a reason for 
his confident belief, that he did so, that the plaintiff and de­
fendant then first informed him of the transactions relative to 
the loan; that the plaintiff said that the witness and the de­
fendant ought each to guaranty the payment of one third part 
of the amount of the note; that upon inquiry he stated, that 
there was no such agreement made when the note was taken ; 
and that if the witness would guaranty the payment of a third 
part of it, the defendant would. Taking these circumstances 
with the testimony of Seth Adams, that Mr Loring informed 
him, that he had no recollection respecting the time or mode 
of transfer, into consideration, it is most probable that the 
transaction was correctly stated by Mr. Sanborn. 
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Some consideration must be found to make the contract of 
guaranty, signed by the defendant, obligatory upon him. It 
can be found only in the arrangements for the loan, or in the 
transfer of the note. There was an equitable ground shown, 
by the necessity for a loan to obtain a bond for the benefit of 
those three persons, for requiring the defendant and Sanborn 
each to guaranty one third part of the amount of the note. 
But the existence of any agreement or expectation, that they 
would do so, as an inducement to the plaintiff to make the 
loan, is disproved by the testimony, which shows also, that the 
loan was agreed upon, the note made and received, the bond 
made and delivered, and the whole business completed, before 
any intimation was made, that such a guaranty was desired. 
The rights of the defendant, under the bond, had become per­
fect before he was requested to sign that contract. By yield­
ing to the request he secured no new rights or benefits. And 
the plaintiff assumed no new risks or liabilities. The only 
perceptible consideration for the guaranty of the defendant 
was the favor or benefit conferred by the plaintiff by making 
the loan upon security entirely satisfactory to enable him to 
obtain the bond. A past favor or benefit, conferred upon 
sufficient inducement and without any design or expectation of 
remuneration, does not impose upon the person receiving it 
any legal or moral obligation to assume any pecuniary risk or 
to make any pecuniary compensation. And it cannot there­
fore constitute a valuable consideration for a contract for the 
payment of money. As the contract of guaranty in this case 
appears to have been made some days, after the note had 
been received as satisfactory, and without any valuable con­
sideration, it is not necessary to consider the other point11 
made in the defence. 

Plaintiff nonsuit. 
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MoRRAL GREE:-., JR. versus ,V1LLIAM HASKELL. 

In an action upon a recognizance to prosecute an :ippeal from a judgment of 
a justice of the peace, it should appc:,r from the record, that the justil'e who 

rendered the judgment from which the appeal wa5 taken, hnd jurisdicticn 
of the cause; and also, that the recognizauce was entered into before the 

same justice who rendered the jurlgment; otherwise the recognizance has 

no validity. Nothing is to be presumed in favor of the jurisdiction of in, 
fcrior magistrates, it not being general, but confined and limited by partic. 

ular statutes. 

ExcEPTIONs from the Middle District Court, REDINGTON J. 
presiding. 

Debt upon a recognizance. The defendant pleaded nul tiel 
record, and filed a brief statement, in which one objection was 

this. That it does not appear from the recognizance, that the 
justice who took the same had jurisdiction of the cause in 

which said recognizance was taken. 
The brief statement set forth other grounds of defence ; but 

it is not necessary to state them, or the facts, or arguments of 

counsel on those points, as they were not considered by the 
Court. 

The recognizance was as follows: -
" Somerset, ss. Memorandum. That on the 11th day of 

March, 1837, personally upreared befo:·e me, Golf Moore, jr. 
Esq. one of the jus'.ices of the peace for said county, David 
H.-Patterson as principal, and ·William Haskell as surety, and· 
acknowledged themselves to be severally indebted to Morral 
Green, jr. in the sum of thirty dollars, to be levied upon their 

goods ·or chattels, lands or tenements, and in want thereof, 
upon their bo:.lies to the use of the said Morral Green, jr. if 
default be made in the performance of the co.1ditions follow­
ing, to wit. - Whereas the said Morral Green, jr. has this day 
recovered judgment against the s:i.id David H. Patterso:1, in an 
action of trespass, as fully set forth in the plaintiff's writ, for 
cost of suit in said action, and the said Patterson having 
claimed an appeal from said judgment to the next Court of 
Common Pleas, to be hdJ at Norridgewock, within and for 

said County of So:nerset, on the second Tuesday of March 
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next. Now therefore if the said David H. Patterson shall ap­
pear at the Court aforesaid, and shall prosecute his said appeal 
with effect, and shall pay all intervening damages and costs, 
then this reco;;nizance shall be void, otherwise to remain in 
full force and virtue." 

This recognizance was objected to by the defendant; and 
he contended, that if admissible, it was wholly defective, and 
did not show, that the justice had jurisdiction, and so it was 
void. The presiding Judge ruled, that it was sufficient to en­
able the plaintiff to maintain his action, and so instructed the 
jury. The verdict was for the plaintiff, and the defendant 

excepted. 

Boutelle, for the defendant, contended, that the recog­
nizance did not give such a description of the action tried by 
the justice, as to show that he had jurisdiction of it. No pre­
sumption is to be made, in such case, in favor of the jurisdic­
tion of the justice. Nor can the Court, whatever the averments 
in the declaration may be, go out of the recognizance to cure 
the defects or supply the omission. 

T'. M. Foster, for the plaintiff, contended, that the recog­
nizance so described the action, as to show that the justice had 
jurisdiction. The reco6nizance describes the action as tres­
pass, and to remove all doubt, refers to the writ as part of the 
reco6nizance. The writ shows most conclusively, that the 
justice acted within his powers. 

The opinion of the Court was drawn up by 

TENNEY J. -This is an action of debt upon a recognizance, 
given to prosecute an appeal with effect, from a judgment 
rendered by a justice of the peace, in an action of trespass, 
which is stated in the condition of the recognizance to be more 
fully set forth in the writ, The Judge, who presided at the 
trial ruled, that the recognizance was sufficient for the main­
tenance of the action, and instructed the jury to find a verdict 
for the plaintiff; a verdict was returned accordingly. Excep­

tions were taken to the above named ruling and instruction; 
and also to other rulings which it is unnecessary to consider, 
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Nothing is to be presumed in favor of the jurisdiction of an 
inferior magistrate, it not being general, but confined and limit­
ed by particular statutes. It should appear from the record 
that the justice of the peace, who rendered a judgment, from 
which an appeal is taken, had jurisdiction of the cause; and 
also that the reco6nizance was entered into before tho justice, 
who rendered the judgment. Stat. 1821, c. 76, <§, 10. Other­
wise the recognizance has no va_lidity. 

In the case at bar, it does not appear, that any record was 
offered at the trial, excepting the record of a copy of the re­
cognizance. In that the name of the justice of the peace, 
who took it, and the county for which he was commissioned, 
are inserted ; it also appears in the condition, that the action, 
in which the judgment was rendered was that of trespass. But 
it does not appear that the justice, before whom the defendant 
recognized, rendered the judgment from which the appeal was 

claimed. 
Was the action for trespass upon real estate, or de bonis aspo-­

tatis? If for the former,}he issue presented at the trial should 
have been stated, that it would be seen whether the justice of 
the peace had authority to render a judgment therein; if for 
the latter, the jurisdiction of the justice would depend upon the 
evidence of one or both of the parties. The record offered 
was essentially defective. The power of the magistrate to ren­
der the judgment, or to take the recognizance, was not suffi­
ciently shown. 

Exceptions sustained. 
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JottN "\VARE versus NATHAN FowLER. 

In an action against an officer to recover damages occasioned by neglect of 

official duty, in omitting to serve and return an execution in favor of the 
plaintiff, the measure of damages is the amount of the injury actually sus­

tained. 

\Vhere the officer arrested the debtor, ,,-ho gaYe a poor debtor's bond, which 

was approved by two justices, and the debtor relea~ed, but neither the ex­

ecution nor the bond was returned into the clerk's ofiice, it uas held, that 

the defendant might show, in mitigation of damages, that the obligors were 
insolvent and unable to pay the debt. 

CAsE against the defendant, as late sheriff of this county, 
for the default of a deputy in omitting to collect and return an 
execution in favor of the plaintiff against one Raymond. 

The execution was delivered to the deputy, who collected 
about one half of it by sale of the personal property of the 
debtor, and paid it o.-er to the plaintiff. He then arrested the 

body of the debtor, who gave a poor debtor's bond, and was 

released. This bond was approved by two justices of the 
quorum, but neither the execution nor the bond was returned 

into the clerk's office at the return day thereof. 

The defendant then proposed to introduce evidence to show, 
that both the debtor and the surety in the bond were poor, and 
wholly unable to pay the debt, from the time the bond was 
given until the commencement of the suit; and that since that 
time, one of them had died insolvent, and the other had re­
mained destitute of property. The plaintiff objected to the 
admission of this evidence. TENNEY J. presiding at the trial, 
admitted the evidence, and instructed the jury, that if they 
were satisfied from the evidence of such facts, they might 
return a verdict for the plaintiff, with damages from one cent 

to the whole amount of the balance of the execution and 
interest; and that without evidence of the inability of the 
obligors to make payment, the plaintiff was entitled to recover 
the whole amount due on his execution. 

A verdict was returned for the plaintiff, and his damages 

were assessed at one dollar. If the rulings or instructions of 
the Judge were erroneous, a new trial was to be ordered. 
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Ilidchinson, for the plaintiff, co:1tcmlcd, that the testimony 
objected to at the trial was impro1Jerly adrni1ted; and cited 
VarrW v. Heald, 2 Green!. 9L 

And that the instructions given to the jury by the presiding 
Judge were erroneous. Simmons v. Bradford, 15 Mass. R. 
82; Donelly v. Dunn, 2 B. & P. 45. 

Leavitt, for the defendant, said that it was settled law, that 

in a case of this description, such testimony was admissible in 
mitigation of damages. The plaintiff is entitled to nothing 
more than what he actually lost. Varrill v. Heald, 2 Green!. 
91; Weld v. Bm·tlett, 10 Mass. R. 470; Nye v. Smith, 11 

Mass. R. 188; Rice v. Hosmer, 12 Mass. R. 12i ; Dearborn 
v. Dearborn, 15 Mass. R. 316. 

The opinion of the Court was drawn up by 

SHEPLEY J. - This is an action on the case against the 
former sheriff of this county, to recover damages for the neg., 

lect of official duty by a deputy, to return an execution and a 
bond taken on the liberation of one of the debtors, who had 
been arrested on that execution. The bond had been ap., 
proved by two justices of the peace as required by law. The 
measure of damages in such cases is the injury actually sus~ 
tained. Testimony tending to prove, that the plaintiff could 
not have suffered essential injury from that neglect of duty, 
was legally admitted. The cases relied upon by the counsel 
for the plaintiff are not analogous. In the case of Simmons v. 
Bradford, 15 Mass. R. 82, testimony offered to prove, that 

the deputy did not take a bail bond, was rejected, because it 
would contradict his return, stating that he had taken one. 
The proof in this case, that the bond was of no value, would 
not contradict the return of the deputy. He was not to judge 

of its sufficiency. That duty the law had confided to others; 
and the officer was not chargeable with their neglect or mis­
conduct. The case of Donelly v. Dunn, 2 B. & P. 45, ap­

pears to have been decided on the ground, that the bank­
rupt only, and not his bail, could plead his certificate of dis­
charge. That ease differs from the present in principle. Its 
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authority has also been doubted. Olcott v. Lilly, 4 Johns. 
R. 407. A portion of the argument, if addressed to a jury to 
persuade them, that the plaintiff had suffered more than nom­
inal damages, might be worthy of much consideration; but it 
was .their appropriate duty to determine the amount of damages, 
and the accuracy of the conclusion is not presented by this 
report for the consideration of the Court. 

Judgment on the verdict. 

SAMUEL E. SMITH t ux. &- al. versus PEOPLE's BANK. 

The interest of a mortgagee of lands, after entry for the purpose of forcclos• 
ing the mortgage and before a foreclosure has taken place, cannot be 
transferred by an attachment and levy thereon as the real estate of the 
mortgagee. 

To constitute a mortgage, it is not necessary that there should be any collat­
eral or personal security for the debt secured by the mortgage. 

WRIT oF ENTRY. The demandants are the heirs at law of 
the late H. W. Fuller of Augusta. They clai~ title to the 
land demanded, situated in the County of Somerset, under a 
quitclaim deed from Warren Preston to the intestate. Preston 
originally owned tho premises, and made a conveyance thereof 
to one Norton, on April 18, 1834, who on the same day re­
conveyed the same to Preston by a mortgage deed with this 
condition. "If the said Norton, his heirs, executors, or ad­
ministrators, shall well and truly pay to the said Preston, his 
executors, administrators, or assigns, the sum of one thousand 
four hundred and seventy-seven dollars and thirty-three cents 
in three equal annual payments, with interest annually on the 
same, then this deed shall be void, otherwise remain in full 
force." On March 25, 1837, Preston recovered judgment 
against Norton upon the mortgage, the conditional judgment 
being rendered, that a writ of possession should issue, unless 
Norton should pay within two months, the sum of $638,61. 
A writ of possession issued, and on June 6, 1837, Preston was 

VoL. x1. 21 
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put in possession of the premises by virtue of it. On Sept. 
30, 1839, the money remaining unpaid, Preston conveyed all 
his right, title and interest to said II. W. Fuller, deceased, and 
the deed was forthwith recorded. It did not appear that any 
note, bond, or other security than the mortgage, was taken. 

The defendants, on August 3, 1838, sued out a writ in their 
favor against Preston, and a return of an attachment of the 
demanded premises was made thereon by an officer on Sept. 
6, 1838. They entered their action, and recovered judgment 
against Preston, in Dec. 1841, and on Dec. 80, 1841, levied 
their execution upon the whole of the demanded premises, in 
due form of law, and the levy was seasonably recorded. 

The Court were to render such judgment, upon nonsuit or 
default, as in their opinion was required by law. 

B. A.G. Fuller argued for the demandants. He considered, 
that the only question in the case was, whether the interest of 
the mortgagee, after entry for the purpose, but before fore­
closure, is transferred to a creditor by an attachment and levy 
thereon as the real estate of the mortgagee ; and contended 
that it could not be done in that mode. 

It is well •settled, that this cannot be done before an entry 
to foreclose. 12 Mass. R. 518 ; 4 Kent, 153 ; 4 Pick. 1 ~n ; 
20 Maine R. 117 ; 19 Maine R. 433; Powell on Mort. 221, 
245; 11 Johns. R. 538; 15 Johns. R. 319; 8 Pick. 336; 19 
Maine R. 99 ; Doug 1. 610 ; 4 Conn. R. 235 ; 3 Pick. 484 ; 4 
Johns. R. 41 and 221; 19 Pick. 346; 12 Pick. 57; 14 Pick. 
399 ; 3 Mete. 89. 

The character of the interest of the mort.gagee and mortga­
gor is not varied by an entry to foreclose. The mortgagor 
may still pay the amount due, and his land is discharged from 
the incumbrance of the mortgage, and it ceases to have valid­
ity ; the interest of the mortgagee is still personal estate, and 
passes by a devise of personal estate and not of lands ; an 
attaching creditor is not authorized to receive money or dis­
charge the mortgage. 4 Kent, 161; 4 Dane, 153; Powell on 
Mort. 185; 2 Ves, 44; 13 Mass. R. 309; 16 Mass. R. 18; 
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4 Pick. 19 and 349; 3 Mason, 528; 2 Story's Eq. 287; 7 
Green!. 31 and 377 ; 20 Maine R. 117. Levies might be 
made on distinct portions: of the property, which would create 
a difficulty in redeeming, which the law does not permit. 5 
Pick. 283. A title to the property is acquired only on fore­
closure. 7 Mass. R. 131; 11 Mass. R. 46!J; 19 Maine R. 
433 ; 4 Pick. 439. 

The mortgage was legally assigned to the intestate by the 
quitclaim deed. Dorkray v. Noble, 8 Green!. 278. 

The mortgage had been assigned to the intestate long prior 
to the levy, and the latter must relate back to the time of the 
attachment. 6 Mass. R. 242. To give the defendants any 
title, it should have been subject to be taken on execution 
when the attachment was made. 

T. A. Hill furnished a written argument in behalf of the 
defendants, wherein he contended, among other grounds, that 
the Rev. Stat. c. 94, ~ 1, provides that all real estate of the 
debtor, and rights of entry into land, and rights of redeeming 
lands mortgaged, may be taken in execution. And by c. 114, 
all real estate which is liable to be taken on execution, may be 
attached on mesne process. These provisions are but re­
enactments of former statutes. Rev. Stat. c. 1, shows how ex­
tensive a signification the word land is to have. The phrase 
real estate, comprehends every species of estate in lands. 14 
Mass. R. 26. 

The deed of Norton to Preston conveyed a conditional fee 
simple estate, which is an attachable interest. The estate of 
Preston might have been defeated, but the attachment and 
subsequent levy transferred to the defendants all Preston's 
interest in the land. The intestate so considered it, or he 
would not have taken a deed of the land, but an assignment. 
2 Vern. 701. The reasoning, therefore, founded on the as­
sumption, that the deed to Preston was a mortgage, falls to 
the ground, and the authorities cited are wholly inapplicable. 

But were this so far in the nature of a mortgage, that there 
must be a foreclosure, still the reasoning of the counsel for the 
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demandants is not applicable. Here was no personal security, 
and the mortgage could not be merely attendant upon the note 
or bond secured, as contended for by the plaintiffs. 

The cases cited for the denmndants to show that .the right 
of the mortgagee was only a chattel interest, are all predicated 
on the fact, that in those cases. no possession had been taken 
to foreclose. They show, that the Courts considered, that 
after an entry to foreclose, the interest of the mortgagee was 
subject to be attached and levied upon as real estate. 

As Norton did not claim his right to regain his land by per­
formance of the condition, the estate became absolute in Pres­
ton ; and as the levy had relation back to the time of the 
attachment, the defendants acquired a perfect title to the land. 
11 Mass. R. 4 7 4. 

In the case, Blanchard v. Coburn, 16 Mass. R. 345, the 
Court concede, that nothing but an entry by the mortgagee 
was necessary to make the land attachable as the property of 
the mortgagee. See also, 6 Mass. R. 50; 12 Mass. R. 447; 
~ Binney, 4. 

The statute requiring attachments of real estate to be re­
corded has essentially changed the relation between a mort­
gagee and his assignee. The latter must now be presumed to 
have notice of all attachments of the mortgagee's interest in 
real estate, and cannot claim to be protected against an attach­
ment duly made and recorded prior to his claim by assignment. 

The title of the defendants is sustained by the opinion and 
reasoning of Judge Trowbridge, found in the appendix to 8 
Ma.is. R. which have not been overruled or shaken by any 
later decisions, so far as it respects the present case. 

Fuller, in his reply, said that the opinion of Judge Trow­
bridge, referred to by the defendants' counsel, had been re­
peatedly overruled, and that it was unnecessary further to notice 
it, save to remark, that Judge Trowbridge makes no difference 
between mortgages before and after an entry to foreclose. 

The opinion of the Court was drawn up by 

TENNEY J. -It has been held by Courts in several of the 
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States, that the interest of the mortgagee in real estate, before 
an entry for condition broken, with a view to foreclosure, can­
not be taken in satisfaction of a judgment and execution against 
him. This principle has been so frequently discussed, and 
re-affirmed, that it may be considered fully established. Wheth­
er his interest is so changed by such entry, that it becomes 
attachable, is a question, which does not appear from the cases 
examined, to have been distinctly presented for adjudication. 
In several opinions, Courts have carefully limited the doctrine 
to the cases before them, where there had been no entry for a 
breach of the condition, or when the mortgagor was in posses­
sion; and in others, they have intimated, in terms far from 
implying doubts, that the respective rights of the parties to a 
mortgage were not so materially changed by the entry of the 
mortgagee, that his creditor could better avail himself of his 
interest afterwards, than before. It will be proper to examine 
the rights of the respective parties to a mortgage and the rea­
sons for denying to a creditor the power to satisfy his debt 
from the estate of the mortgagee before entry for a breach of 
the condition ; and to ascertain whether those reasons do or 
do not apply to a case, where such an entry has been made. 

The doctrine of the common law, in the time of Lord Coke, 
that land conveyed in mortgage passes presently to the mort­
gagee, and that the mortgagor has ouly the condition left, and 
no estate in the land, which he can assign over, has been es­
sentially changed by statutes and the adoption, by the Courts 
of common law, of the principles by which Courts of equity 
are governed. Lord Mansfield, in 1Vlartin v. ]}lowlin, 2 Bur. 
969, is reported to have said, "that a mortgage is a charge 
upon the land, and whatever would give the money will carry 
the estate in the land along with it to every purpose. The 
estate in the land is the same thing as the money due upon it; 
it will be liable to debts ; it will go to the executors ; it will 
pass by will not made and executed with the solemnities re­
quired by the statute of frauds. The assignment of the debt 
and forgiving it, will draw the land after it, as a conveyance; 
nay, it would do it, though the debt were forgiven only by 
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parol, for the right to I he larnl wonlrl follow, notwithstandin;~ 
the statute of frauds." Thc,;e vic"·s v,ere regarded by the 
learned Judge Trowbridg'.), rn aLsunl, that he did not believe 
they could have been uttcrc,l witliont important qualifications 
and restrictions ; and in Massachusetts their authority has 
been denied. Parsons v. 7Velles ~, al. l7 Mass. R. 419. In 
Vose v. Handy, 2 Greenl. :3;2;2, Chief Justice Mellen says, 
"the case of JJiartin v. Mowlin, has so long been the subject 
of the critical animadversion by Judge Trowbridge and many 
learned Judges since his time, that it cannot be deemed author­
ity." And yet the correctness of the opinions, as reported in 
that case, has to a great extent, to say the least, been admitted 
by Courts and jurists of the present day. In St. Michaels' 
Bath, the same great Judge said, "it was an affront to common 
sense, to say that a mortgagor has no interest in the mortgag­
ed premises. The hw recognizes his interest. In case of a 
freehold, he has a right to vote for members of parliament." 
" Consider what in strictnes is the interest of the mortgagor ; 
after the usual time given for payment is expired, the estate be­
comes absolute in the mortgagee at law; lmt neither the Courts 
of law or equity lose sight of what the parties intended." "A 
mortgagor in possession gains a settlement, because the mort­
gagee notwithstanding the form, has but a chattel and the 
mortgage is only security." These principles were adopted 
by the King's Bench in 1801, in the case of The King v. 
Eddington, 1 East, 288 ; Lord Hardwick, in Richards v. 
Sims, Barnd. Ch. Rep. 90, said that a discharge of a debt 
even by parol was considered a discharge of the mortgage, so 
that in ejectment upon the mortgage, evidence that the debt 
was satisfied, would defeat the estate in the land, which shows, 
that even the'.law considers the debt as the principal, and the 
mortgage as the incident only." In Jackson v. Willard, 4 
Johns. R. 41, Kent J. says, "the real nature of a mortgage in 
the -equity sense of it, has been repeatedly recognized in the 
Courts of law, since the time of Lord Hardwick." "Until 
foreclosure, orJ at least until possession, the mortgage remains 
in the light of a chose in action, it is but an incident attached 
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to the debt, and in reason and propriety, it cannot and ought 
not to be detached from its principal. The mortgage interest, 
as distinct from the debt, is not a fit subject of assignment. 
It has no determinate value. If it should be assigned, the 
assignee must hold the interest at the will and disposal of the 
creditor, who holds the bond. Accessorium non ducit, sed 
sequitur principale. It is difficult to conceive what right can 
be sold, which does not carry the debt with it. The control 
of the mortgaged premises must essentially reside in him, who 
holds the debt." "There is no way to render a mortgage 
vendible, but by allowing the debt to go with it, and this 
would be repugnant to all rule, for it is well understood that 
a chose in action is not the subject of sale on an execution." 

In New York it is the settled doctrine, that the transfer of a 
note secured by a mortgage, being in writing, the mere deliv­
ery of the mortgage security, is a sufficient assignment, and that 
mortgages are not now· considered as conveyances of land 
within the statute of frauds. Green v. Hart, 1 Johns. R. 580; 
Pattison v. Hull SJ- al. 9 Cow. 747; Jackson v. Blodget, 5 
Cow. 202. In Massachusetts and in this State, Courts have 
held, that to create a valid assignment of a mortgage, the trans­
fer must be by deed; but in a court of equity, the debt is the 
principal and the mortgage the accessory. TYarden v. Adams, 
15 Mass. R. 233; Parsons v. Welles SJ- al. before cited. They 
have considered, however, that the mortgagee held the relation 
of trustee of the one to whom the debt secured by the mortgage 
was assigned; Crane v. ~March, 4 Pick. 131; making the dis­
tinction rather matter of form than of substance. And the 
Courts in Massachusetts distinctly recognize the principle, that 
the land mortgaged is only a pledge for the debt, which may be, 
and often is assignable in its nature, and if it be assigned the 
mortgagor may pay it to the assignee and thus discharge the 
mortgage, notwithstanding the creditors of the mortgagee may 
have taken the land in execution. Blanchard v. Coburn SJ- ux. 
16 Mass. R. 345; Eaton v. Whitney, 3 Pick. 484. The Court 
say, in the case last named, "It [the mortgage] is in fact but 
a chose in action, at least until entry to foreclose, and although 
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the legal effect of the mortgage is to give an immediate right 
of -entry, or of an action to the mortgagee, yet the estate does 
not become his in fact, till he does some act to divest the 
mortgagor, who to all intents and purposes remains the owner of 
the land, till the mortgagee chooses to assert his rights under 
the deed. It is, as before said, in the nature of a pledge." 

If the mortgagee resort to an action to obtain possession 
after breach of the condition, the Court can render only a con­
ditional judgment ; and are to determine what is due in equity 
and good conscience ; and if that sum is paid in two months, 
there can be no writ of possession. And if there be nothing 
due, the result must be the same ; and the action will be utter­
ly fruitless. "The plea of payment and satisfaction, after the 
day, is a good bar to any suit by the mortgagee, after condi­
tion broken, for possession of the estate." Vose v. Handy, 
2 Greenl. 322; Gray v. Jenks Sr al. 3 Mason, 520. In Fay 
v. Cheney, 14 Pick. 399, the Court say, "the remedies de­
signed for the mortgagee were such as to enable him to obtain 
payment of the debt, or an indefeasible title to the estate 
pledged for its security, but not both." Entry of the mort­
gagee after the condition is broken is not payment of the 
debt or any part of it ; the mortgagee notwithstanding his pos­
session can assert his right to payment on his personal security, 
if he have such, and the entry and possession is no bar, the 
whole being but a process to compel payment. West v. Cham­
berlain, 8 Pick. 336; Portland Bank v. Fox, 19 Maine R. 
99. 

It has been determined, that by general principles relating 
to mortgages, confirmed by the statute of 1788, c. 51, of which 
the statute of this State, passed in 1821, c. 39, <§, 9 & 10, 
is a transcript, the heirs of a deceased mortgagee have not 
such an interest in the lands as will entitle them to enter or 
to have an action upon the mortgage for condition broken. 
For as the debt belongs to the executor or administrator to be 
administered according to law ; so does the mortgage which is 
only security for the debt. Smith Sr al. v. Dyer, 16 Mass. R. 
18; Dewey Sr al. v. Van Deusen, 4 Pick 19. In Fay v. 
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Cheney, before referred to, it ·was held, that nothing short of a 
foreclosure would enable the heir to maintain an action against 
the mortgagor upon the mortgage. "The equity of redemp­
tion is considered to be the real and beneficial estate, tanta­
mount to the fee at law, and it is accordingly held to be 
descendible by inheritance, derisable by will, and alienable by 
deed, precisely, as if it were an absolute estate at law. The 
Courts of law have also, by a gradual and almost insensible 
progress, adoped these equitable views of the subject, which are 
founded in justice, and accord with the true interest and in­
herent nature of every such transaction." 4 Kent's Com. '§. 
57, p. 153. 

The result is to be drawn from the principles, which we 
have considered, that the breach of the condition in a mort­
gage in no respect changes the nature of the estate in the re­
spective parties. Notwithstanding such breach, the mortgagor 
is still considered the owner against all but the mortgagee; he 
may sell and convey the fee; may lease the land, if in posses­
sion; and in eyery respect deal with it as his own. The equity 
of redemption remains little, if at all, affected by an entry of 
the mortgagee, after breach of the condition; the rights of the 
mortgagor are not essentially impaired till foreclosure. It may 
be taken on execution against the owner and disposed of as well 
after as before such entry; and the interest acquired by the 
creditor differs in no respect from that which he would have 
obtained, if made before breach of the condition, The mort­
gagee, by his entry, acquires no absolute interest presently, 
which he would not have done by taking possession before the 
breach of the condition. In both cases he would hold the 
land subject to redemption and be obliged to account strictly 
for the net value of the rents and profits ; if they should be 
equal to the amount of the debt secured by the mortgage, 
before the expiration of the time necessary to work a fore­
closure, the mortgage would be discharged thereby as effect­

ually, as by any other mode of payment. In the view of a 
court of equity, the rents and profits are incidents de jure to 
the ownership of the equity of redemption. Gordon v. Lewis 

Vor.. XI, 
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~ al. 2 Sumn. 143. In no sense can they be the property of 
the mortgagee, till foreclosure. He surrenders no rights, which 
he before possessed by the entry. In the language of Chief 
Justice Shaw, in Fay v. Cheney, "the entry does little or noth­
ing to change the relative rights of the parties. It fixes the 
commencement of three years, the lapse of which by force of 
law, if the estate be not redeemed, will work a foreclosure." 
Until that takes place the mortgage is as before, a security for 
the debt, and remains the personal property of the mortgagee, 
passing on his death to the executor and not to the heir. No 
new property is added to it by entry, which did not previously 
belong to it, so as to make it liable for the debts of the mort­
gagee. All the difficulties and inconveniences, which would 
result from a levy of an execution upon such an estate, before 
entry, would exist in even a greater degree afterwards. In 
addition to the fact, that an execution might require but a 
small part of the land to satisfy it, and several levies might be 
made by several persons, which would be an embarrassment to 
the mortgagor or his representative, if they should wish to 
redeem, there would be the greater difficulty arising from the 
rents and profits, for the value of which the latter would be 
entitled. In such a case, who would be held t6 account for 
them, a part having been received by the mortgagee, and a 
part by several creditors, who might claim to succeed to his 
rights as the mortgagee ? Against whom must the mortgagor 
bring his bill in equity, that he may be restored to his estate? 
Was it supposed, that by the acts of strangers he should be 
turned from the plain and straight course of seeking his equi­
ties from the mortgagee and his assigns? To whom must the 
tender be made to entitle the owner of the equity of re­
demption to the rights secured to him by law? But a difficulty 
greater than inconveniencies presents itself as an insurmount­
able obstacle to the levy upon a mortgagee's right before 
foreclosure. The mortgage is "a pledge," " a chose in action," 
"an accident," until foreclosure. Such cannot be taken and 
sold on execution, unless by express statute provision, much 
less if possible, can it be the subject of levy by a set-off. 
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If the interest of a mortgagee cannot be taken in satisfaction 
of an execution, it cannot be the subject of attachment upon 
mesne process. No attachment can be made, where there is 
no right of the debtor which is attachable. Eaton v. Whiting, 
before cited; Stat. of 18Ql, c. 60, <§, 1. 

In the case at bar, the attachment upon mesne process in 
favor of the defendants against Preston, made after his entry 
for breach of the condition and before foreclosure, was a nulli­
ty. The levy of the execution was subsequent to the convey­
ance by quitclaim deed, duly acknowledged and recorded, of 
Preston to the demandant's ancestor, which was a valid assign­
ment of the mortgage, and there was nothing upon which the 
levy could rest. 

It is however insisted by the defendants, that the deed from 
Norton to Preston was not a mortgage, inasmuch as there 
was no personal obligation given for any debt, from the former 
to the latter. A mortgage is the conveyance of an estate by 
way of pledge for security of a debt, and to become void on 
the payment of it. 4 Kent's Com. 129. "It is none the less a 
mortgage because there was no collateral personal security for 
the debt taken at the time." Rice ~ al. v. Rice, 4 Pick. 349. 
If at the time of making a conveyance, the grantor take a 
bond of defeasance, the transaction is a mortgage. Taylor v. 
Weld Sf al. 5 Mass. R. 109, and in the case cited there was no 
collateral personal security for the debt. The defendants 
offered the execution issued upon the conditional judgment in 
favor of Preston against Norton, and the return thereon, that 
seizin and possession was delivered to the former. But for 
that possession, they do not argue that they have a defence, and 
yet that execution is upon a judgment, when the Court adjudg­
ed a debt to be due and payable from Norton to Preston. 

The defendants must be defaulted. 
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ROBERT AYER versus JOHN vV oomIAN SJ- al. 

A certificate of two justi,,cs of tl1e peace nnrl of the q1Jorum, s:1owing that 
the creditor had berm duly notified, and thct the debtor had taken tl1e oath 

prescribed by the ~tatute for the relief of poor delJtors, may he amended 
by them alter it has once been signed, by stating by whom they were select• 

cd as j usticcs. 

'l'he mere fact that a justice of the peace and of the quorum has issued a 

citation to the creditor, does not disqualify him from acting in the same 

case in the examination of the debtor. 

"\Vhcn the justices have been selected according to the provisions of the 

statute and have entered 11po11 the performance ,,f their duties, preparutory 
to tho examination of the debtor, neitl,er party can interrupt the perform­

ance of them by denying, or attempting to revoke, the frnthority of one of 

the justices, without the consent of the parties interested. 

Where the official certificate of two justices of the peace and of the quo­

rum, of their doings in the examination of a poor debtor, had been intro­
duced in evidence, and both justices had been examined as witnesses at 

the trial, and their testimony in relation to facts, stated in the certificate, 
was conflicting, it is admi:;sible as evidence tending to corroborate the state• 

ment of one of them. 

Remarks which do not state any rule or principle of law, made by the pre­
siding Judge at a tri:d, upon the testimony, are not the proper wbject for 
consideration for the whole Court. 

Tms was an action of debt upon a bond, dated June 24, 
1841, given to procure the release of John Woodman from 
an arrest, made on an execution in favor of the plaintiff against 
him. The defendants read in evidence, at the trial before 
TENNEY J. a certificate signed by Fowler and Purinton, two 
justices of the peace and of the quorum. The plaintiff was 

cited to appear on Dec. 18, and the certificate was dated Dec. 

21. To the admission of this certificate the plaintiff excepted, 
but the exceptions do not state the ground of objection. It 
was admitted. Several witnesses testified to doings and say­

ings said to have taken place before, at and after the time the 
justices were selected and acted, in granting tbe certificate 
that they had administered the poor d,,btor's oath to Vv' ood­
man. This evidence will be sufficiently disclosed by the in­

structions of the Judge at the trial and in the opinion of the 
Court. 
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The presiding Judge instructed the jury, that if said Smith, 
being an attorney at law in this Court, did make the selection 
of a justice as the attorney of tho plaintiff, and held himself 
out as such, the plaintiff would be bound by his acts, there 
being no evidence that he was not his attorney ; that it was 
not necessary that the selection should be made in express 
terms, but the jury would ho authorized to infer it from facts 
in the case, if such facts satisfied them that it was made ; that 
if the counsel for the plaintiff held out by acts or words, at 
the time of the return of tho citation, that he was willing that 
Purinton should act as the justice selected by him, and the 
debtor had reason to believe therefrom, that the selection and 
appointment was so made, it would be equivalent to an ap­
pointment, although they might now suppose that such was 
not his design ; that if he wished to mislead the debtor and 
induce him to suppose, that he had made choice of Purinton, 
that the plaintiff cannot avail himself of such intention, but 
the jury would look at the acts and declarations of the plain­
tiff's counsel, and give to them the same effect, as if made 
in sincerity ; that if the counsel for the plaintiff made such 
appointment on Dec. 18, and it was agreed between him and 
Woodman in the presence of the justices that Purinton should 
act as a justice, unless the plaintiff should bring another at 
the time to which the matter was adjourned, and he did not 
bring another, it would be the same as if he had made an 
unconditional agreement that Purinton should act, and it was 
not competent for him to revoke it afterwards, even if it were 
before they proceeded in the matter; and that the testimony 
offered by the defendants to prove a selection of a justice by 
the plaintiff's counsel, might be considered as corroborated by 
the allegation of the fact in the certificate of the justices, as 
that certificate was a fact in the case for their consideration. 
On the return of a verdict against him, the counsel for the 
plaintiff filed exceptions to the rulings and instructions of the 
Judge. 

H. A. Smith, for the plaintiff, among other grounds, con­
tended: -
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That there was but one justice selected on the 18th, that 
one justice could not legally adjourn, and that therefore the 
proceedings on the twenty-first of Dec. were void. Rev. St. 

c. 148, <§, ~4. 
The justice, who signed the citation, could not legally act 

as a justice on the examination. 1 Mass. R. 158; 7 Mass. 
R. 74. Notice to the creditor of the time and place is essen­
tial to the jurisdiction of the justices. Whether both justices 
acted on the 18th was a question of fact for the decision of 

the jury. 
The certificate should not have been admitted. It was not 

the original certificate, nor a copy of the original record, but 
a paper manufactured for the occasion, since the commence­
ment of the action. There was nothing to amend by, and so 
no amendment could be made. Colby v. :Moody, 19 Maine 
R. 111; 4 Mete. 455. 

Purinton did not act on the day named in the citation, and 
no authority given for him to act at another time, could reme­
dy the omission to have a Court the first day. 

The Judge erred also in saying, that if the appointment had 
once been made, it could not be revoked, although no act had 
been done under it. 4 Green!. 459. 

Noyes, for the defendants, said that the jury had settled, 
under the instructions, that the Court was organized on the 
day named in the citation, and that both justices acted in the 
adjournment, which was made at the request of the plaintiff's 
counsel. 

The certificate of the justices, that they were selected in 
the manner required by law, is prirna facie evidence of that 
fact ; and of course proper evidence in corroboration of the 
testimony of the witnesses. 18 Maine R. 34~; 19 Maine R. 
111 ; 4 Mete. 455. 

The instruction of the Judge was correct, that if the attor­
ney for the plaintiff so conducted himself at the time, as to 
induce the defendants to believe that he had selected Purinton 
as a justice, it was not competent for the plaintiff to deny that 
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fact. He cannot now set up his fraudulent acts for his own 
advantage. The proof, therefore, that this was a contrivance, 
and that he did not intend in fact to appoint one, cannot now 
avail him. 8 Wend. 48:3; 6 Ado. & El. 474; 21 Maine R. 
mo; 18 Maine R. 145. 

When an appointment of both the justices has been made, 
they are the tribunal for that purpose, and it is not in the 
power of one party to change it. The statute provides for 
but one appointment. 

Nor does the statute, c. 148, <§, 46, point out the mode in 
which the selection shall be made. The jury are to decide 
whether one was, or was not, actually made. 

The opinion of the Court was drawn up by 

SHEPLEY J -This suit is upon a poor debtor's bond. The 
defendants introduced a certificate signed by two justices of 
the peace and of the quorum shewing, that the creditor had 
been duly notified and that the debtor had taken the oath 
prescribed by the statute for the relief of poor debtors, c. 
148, <§, 28. This certificate had been made since the com­
mencement of the suit. The justices had previously made 
another certificate according to the form prescribed by the 
statute, which did not state, that one of the justices had 
been selected by the creditor and the other by the debtor. 
The statement of a fact, which must exist, if the proceedings 
were legal, though not required by the prescribed form, would 
seem to be appropriate and desirable; and its insertion would 
not destroy the effect of a certificate otherwise formed. It 
has been decided, that the delivery of the certificate to the 
prison keeper is not essential to the performance of the condi­
tion of the bond. And that the form of it may be amended 
or varied in accordance with the truth after the commence­
ment of the suit. The last certificate only accomplishes the 
same purpose in a little different form. 

The objection, that the notice ·was returned before one 
justice only, who ordered a continuance according to the 
agreement of the parties, cannot prevail. The jury haYe 
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found, that the justices were selected before the continuance 
was ordered. Whether they were authorized by the testimony 
to come to such a conclusion cannot be the subject of inquiry 

and consideration under a bill of exceptions. Nor can the 
objection prevail, that the justice, who issued the citation, 
could not legally act in the subsequent proceedings. Any 
justice of the peace of the county is authorized by the twenty­
first section to issue the citation. The twenty-fourth section 
requires that the examination shall be before two disinterested 
justices of the peace and of the quorum. The mere fact, that 
a justice has issued a citation, cannot prevent his being regard­
ed as disinterested, and being otherwise qualified, he will come 
within the provisions of the statute, and be authorized to act. 
The instructions relating to the right of the party to revoke 
the authority of the justice, who has been selected by him, do 
not admit of a construction, that his right to do so was denied, 
if exercised before the justice had entered upon the perform­
ance of the duty. They did but state in effect, that if the 
plaintiff, by his attorney, had, on December 18, selected a 
justice, who had so far entered upon the performance of his 
duties as to concur in an order for a continuance, and had 
agreed, that such justice should continue to act at the adjourn­
ment on December 20, unless he should bring with him anoth­
er justice to perform those duties, he could not revoke the au­
thority so imparted and existing, without complying with the 
condition upon which that right had been reserved to him. 
When the tribunal has been organized according to the pro­
visions of the statute, and has entered upon the performance 
of its duties, neither party can interrupt the performance of 
them by denying or attempting to revoke the authority of one 
of the justices, without the consent of the parties interested. 
The instruction, "that the testimony offered by the defendants, 
to prove a selection by plaintiff's counsel, might be considered 
as corroborated by the allegation of the fact in the certificate 
of the justices," must, like all other instructions, be consider­
ed with reference to the state of facts to which it was applied. 
One of the justices had been called by the plaintiff and had 
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testified. The other had been called by the defendants and 
had testified. Their testimony was not in perfect accordance. 
The jury must endeavor to ascertain the iruth from their testi­
mony considered in connexion with the other facts and circum­
stances. They had both signed a certificate under the sanction 
of their official oaths and characters stating, that one of them 
had been selected for the creditor. This was to be considered, 
and it could not be erroneous to state, that the testimony of the 
one, who stated that fact on the trial, might be corroborated, 
or the opposing testimony weakened, by the fact, that both 
had before signed a paper stating the same thing. 

It is urged that the signature of one of the justices was obtained 
to that certificate by the fraud or misrepresentation of the other. 
It does not appear, that any such point was made at the trial. 
If so, it would have been the proper subject for the con­
sideration and decision of the jury; but the Court cannot act 
upon any such state of facts. 

It is not perceived, that there was any error in the other 
instructions. Remarks, which do not state any rule or princi­
ple of law, made by a presiding judge upon the testimony, are 
not the proper subject for consideration before a court of law. 
In this case those, which are considered by the plaintiff's 
counsel as unauthorized or uncalled for by the testimony, ap­
pear to have been made only hypothetically. 

Exceptions overruled. 

VoL. x1. 26 
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BENJAMIN P. GILMAN~ al. versus SA111UEL VEAZIE. 

'Where the defendant signed a subscription paper, agreeing therein to pay 

a certain sum "for cutting the road from S. to C. provided J. H. G. (one 

of the plaintiffs) will agree to make a passable winter road the present 
season, to cut and bridge": - it was held, that parol evidence wns inad­
missible to show a parol agreement, made at the same time, that the sum 
subscribed by the defendant should be paid to the plaintiffs; and that they 
should make the necessary arrangements and contracts, superintend the el<i­
penditure of the money, and be responsible that the road should be made. 

If the defendant signs a written contract, there can be no presumption of 
Jaw, that another contract, not signed by him, and materially different from 
the first mentioned, constituted a part of the contract, so signed by the de­
fendant, from the circumstance, that the two papers were seen, two or 
three weeks after the date, attached together by a wafer. 

ExcEPTIONS from the Eastern District Court, ALLEN J. pre­

siding. 

At the trial, the plaintiff offered in evidence the paper marked 

A. It was excluded by the presiding Judge. The plaintiff 

then read in evidence the paper marked B, and proved that 

the papers marked A and B were seen wafered together two 
or three weeks after the date of the latter ; and then offered 

again the paper A, and it was again rejected. 
The plaintiff then offered to prove, that at the time the de­

fendant signed the paper B, it was ::igrcecl, the defendant as-
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senting thereto, that the subscriptions should be paid to the 
plaintiffs, and that they should see to the expenditure of the 
money and the opening of the road referred to, and make the 
necessary contracts and arrangements therefor, and be respon­
sible that the road should be made, and that the plaintiffs as­
sented to this agreement, "and in pursuance of said agree­
ment, did so." And they further offered to prove, that the 
defendant owned a township of land through which the road 
passed, and was benefitted by it ; and that the road was 
completed according to contract, and at an expense beyond the 
whole amount of the subscriptions. 

The Judge was of opinion, that if these facts were proved 
the action could not be sustained, and excluded the evidence ; 
and, no more being offered, ordered a nonsuit. The plaintiffs 
filed exceptions. 

A copy of the paper A, which was not signed by the de­
fendant, follows. " Sebec, Sept. 1842. For a valuable con­
sideration paid us by B. P. Gilman & Co. we agree to pay 
the sums set opposite our names to said Gilman & Co. for the 
purpose of cutting out and opening the road recently located 
from Sebec village to the head of Chesuncook Lake by Gil­
more, Barker and others, under the direction of said Benjamin 
P. and John H. Gilman, to be paid in labor, produce or money." 
No day of the month was inserted. 

Paper B, signed by the defendant and several others, was 
as follows : -

" We, the subscribers, hereby agree to pay the several sums 
set against our names, in cutting the road from Sebec to Che­
suncook Lake, as laid out by R. Gilmore and others, pro­
vided Mr. John H. Gilman will agree to make a passable 
winter road the present season, to cut and bridge. Bangor, 
Sept. 28. 1842. 

S. H. Blake argued for the plaintiffs, and cited Brown v. 
Gilman, 13 Mass. R. 158; Farmington Academy v. Allen, 
14 Mass. R. 172; Williams College v. Danforth, 12 Pick. 
541; Homes v. Dana, 12 Mass. R. 190; Wilkinson v. Scott, 
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17 Mass. R. 249; Davenport v. ~Jason, 15 Mass. R. 85; 
3 Stark. Ev. 100;2, 1054. 

Cutting argued for the defendant. 

The opinion of the Court was by 

SHEPLEY J. -This suit was commenced by Benjamin P. 
Gilman and John H. Gilman to recover the sum of one hun­
dred dollars subscribed by the defendant to aid in the construc­
tion of a winter road from Sebec to the Chesuncook lake. 
The writ contains four counts. The first is indebitatis assump­
sit, for money laid out and expended ; the second for labor 
and service performed; the third is upon the subscription 
paper marked A ; and the fourth upon the subscription paper 
marked B. The latter is an informal conditional contract 
with John H. Gilman only, to pay one hundred dollars, provid­
ed he "will agree to make a passable winter road the present 
season, to cut and bridge," from Sebec to Chesuncook lake 
as laid out by R. Gilmore and others. This would not author­
ize the two plaintiffs to maintain this suit. They offered to 
prove a parol agreement made at the same time, that the sum 
subscribed by the defendant should be paid to them, that they 
should make the necessary arrangements and contracts, super­
intend the expenditure of the money, and be responsible, that 
the road was made. Such testimony could only prove an 
agreement macie at the same time, and different from the 
written agreement, or subscription, signed by the defendant; 
and it could not have been legally admitted. The contract or 
subscription paper, marked A, was not subscribed by the de­
fendant, or referred to in the one, which he did subscribe; and 
it differs from that one by being a contract with B. P. Gilman 
& Co. instead of with one member of the firm; by providing 
that the amount subscribed might be paid in labor or produce; 
and by the omission of any stipulation, that the road should 
be made passable that season. No presumption could arise, 
that one so differing from it constituted a part of the contract 
subscribed by the defendant, because the papers, on which 
they were written, were found two or three weeks afterward 
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connected together by wafers. The paper, marked A, was 

not therefore by any connexion with the defendant admissible 
as testimony against him. This action in the name of two 
persons, cannot be sustained upon the contract or paper signed 
by the defendant, or by the aid of the other contract made 
with the firm, which he did not subscribe. Nor can it be 
sustained by the proof relating to the counts for money paid 

and labor performed. Although the defendant may have 
derived benefit from the use of the road, there is no legal testi­

mony to prove, that the plaintiffs expended money, or perform­

ed labor, at his request. Nor is there any testimony offered, 

which would prove, that they have in fact expended their own 
money, or performed labor upon that road. The contract 
marked C, between them and Cilley and Nelson, did not oblige 

them to pay any money or perform any labor. They thereby 
only agree, that Cilley and Nelson "shall have the entire bene­

fit derived or to be derived from said subscriptions." The ex­
penditure of money or performance of labor by Cilley and 

Nelson under that contract, cannot sustain the counts for 

money expended and labor performed by the plaintiffs. 
Except-ions overrttled. 
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INHABITANTS OF WILLIAMSBURG, in error, versus JoHN G1LMAN. 

In an action against a town or plantation for neglecting to furnish money 

instead of rations for soldiers present at a militia review, under the pro• 
visions of the militia net of 18:~4, the clerk of the company is entitled to 

maintain the action, by showing that the soldier named in the writ was an 

inhabitant of the town, and a member of a militia company; that he per­
formed militia duty as a meml1er tl,crcof at an inspection and review ordered 

by the l\lajor General of the division; and that the commanding officer of 
the company made a requisition of the selectmen for the money for the sol­

diers under his command, to be paid at the time of the inspection and 
review, as provided for by the statute. 

Defining the limits of militia companies by the selectmen of towns, was not 

made a condition to be performed before the members of companies were 

required to perform militia service. 

Being actually preRent with the company, armed and equipped, and doing 

militia duty at an inspeetion and review, is prima facie evidence, that the 
soldier belonged to the company. 

If a soldier, who had cau~e to have been excused from the militia duty which 

the law designed he should perform, chose to waive the right, and did 
actually do the duty, that he could have been excused from, does not relieve 
the town from its obligation to furnish the money required by the statute. 

It is not necessary that the requirement of the selectmen of a town by the 
commanding otlicer of a militia company to furnish money for the soldiers at 
an inspection and review, should contoin, or be accompanied with, a list of 
the names of the soldiers; or that if one was furnished, that the list should 
be accnrate, if it contained a sufficient number. 

The commanding officer of the company is a competent witness on the trial of 

such action. 

THE following is a copy of the errors assigned : -
1st. That it appears by the record aforesaid that judgment 

was given for the said John Gilman, whereas by law it ought 
to have been given in favor of said inhabitants against said 

Gilman. 
2d. That the plaintiff did not prove the assignment of the 

limits of said company by the assessors or selectmen of Brown­
ville and Williamsburg, or that the limits of said company 
were assigned by the selectmen or assessors of either town, or 
in any other way. 

3d. That the order of the Major General, ordering the 
military review and inspection, on Sept. 16, 1840, was not 
recorded in the book of the clerk of said company. 
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4th. That the order signed by Nymphas Turner, Lieut. 
Col. of 5th regiment, and directed to ensign Warren Abbe, 
was illegal and insufficient. 

5th. That Jediah H. Morrill was not legally notified and 
warned to appear at the inspection and review on Sept. 16, 
1840. 

6th. That Jediah H. Morrill was not legally enrolled in 
said company. 

7th. That said Morrill was not liable to do military duty 
until the expiration of six months from the date of his enrol­
ment and notice thereof. 

8th. That the amendment of the time of his enrolment 
after the trial began was illegal. 

9th. That the selectmen of Williamsburg were not legaUy 
required to furnish the rations required by statute. 

10th. That the requisition for rations should have been 
served on the selectmen of Williamsburg more than five days 
next previous to the time of inspection and review. 

11th. That parol testimony ought not to have been admit­
ted to prove that Ebenezer Greenleaf and Eben P. Greenleaf 
were two of the selectmen of Williamsburg. 

The case was elaborately argued in writing by 

C. A. Lverett, for the plaintiffs in error; and by 

H. G. 0. Morrison, for the original plaintiff. 

The opinion of the Court was prepared by 

TENNEY J.-This is a suit brought to reverse the judgment 
of a justice of the peace against the defendants for the neglect 
of the selectmen in not furnishing money in lieu of rations 
for one Jediah H. Morrill, who, it was alleged in the writ, was 
present at the inspection and review of the 5th Reg. 1st Brig. 
3d Division, on the 16th September, A. D. 1840, as a member 
of the G company, armed and equipped, and did duty therein 
as a soldier. 

The statute of 1834, c. 121, ~ 28, provided, that upon the 
n,quisition of any commanding officer of a company for that 
purpose, at five days [notice] the selectmen of towns and the 
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assessors of plantations shall pay at the place of inspection 
and review, to each officer and member of such company be­

longing to such town or plantation, who shall then and there 

appear duly equipped, and perform military duty, the sum of 
fifty cents, in lieu of rations. Aud every town and plantation 

which shall fail to pay said sums as aforesaid, shall forfeit to 

the use of said company a sum equal to fifty cents for every 
such person who shall do duty on such inspection and review, 

to be sued for and recovered by the clerk of said company 
before any court of competent jurisdiction. 

The plaintiff, as clerk, was entitled to maintain the action 
by showing the soldier named in the writ an inhabitant of the 

town of Williamsburg and a member of the G. company, and 
that he did perform military duty as a member thereof, at the 

inspection and review ordered by the Major General on the 

16th Sept. 1840, and that the commanding officer of that 
company made requisition of the selectmen for the money 
provided for by the statute, for the soldiers under his command, 
to be paid at the time and place of the inspection and review. 

One of the errors relied upon is, that the limits of the G 
company were not properly assigned, inasmuch as the select­
men of the town of Williamsburg had not defined the limits 
thereof, according to the statute of 1836, c. 209, ~ 1, and also 
by that of 1840. A general order duly authenticated was in­
troduced, by which it appeared, that on the 27th Dec. 1839, 
the limits of that company were so extended as to embrace the 
town of Williamsburg, and that the limits of that town and 

the town of Brownville, should thereafter be the limits of that 

company. If it is admitted, that these statutes applied to com­
panies, whose limits are those of entire towns, the boundaries 
of which are fixed by public statutes, the town of Williams­
burg was not affected by the former, as that provided, that the 

limits of companies should be so defined, prior to a period 
which elapsed before the general order, before named, was 
passed ; and so became functus officio. And the statute of 
1840 was only to allow a further time within which the duty 
omitted by selectmen and assessors, nnder the law of 1836, 
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might be completed ·before the first of September then next. 
It was in no case made a condition to be performed, before the 
members of companies were required to do military service. 

By the record of the justice it appears, that the inspection 
and review of the Regiment to which the G company was at­
tached, took place on Sept. 16, 1840, in pursuance of an or­
der of the Major General. 

Another error assigned is, that the evidence adduced did not 
show that Morrill was legally enrolled. His name was upon a 
paper purporting to be the roll of the company, attested by the 
plaintiff as clerk. A record of the roll of the same company, 

as corrected on the first Tuesday of May, 1840, was introduced, 
and upon it was the name of Morrill, and against his name 
in the column headed, "time of additional enrolments made 
after the first Tuesday of May," and the date of the additional 
enrolment as it stood till the trial, "Sept. --1840"; evidence 
was introduced that he was present at a training of the com­
pany on the 9th Sept. 1840, and that the company then and 
there were duly warned by the commanding officer to appear 
at the inspection and review on the 16th Sept. Morrill was 
present at the inspection and review, armed and equipped, and 
did duty in that company. This was prima facie evidence 
that he was a member of that company, and no proof was 
offered of an opposing character. It is not assigned as an 
error, that Morrill did not belong to the town of Williamsburg. 

The defects pointed out as errors in the third, fourth, fifth 
and seventh errors assigned, are those of which the defendants 
can take no advantage. If the soldier would have been excused 
from the duty, which the law designed he should perform, the 
town cannot be relieved from their obligations, if he chose 

to waive the objections which he might make, and appeared 
armed and equipped, and did duty in the company. The 

liability of the town, by the statute, does not depend upon the 
strict preformance of all the duties of other officers, which 
the member of the company, belonging to the town, may re-

VoL, x1. 27 
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quire before he is subjected to the payment of the penalty for 
a neglect of his duty. 

It is insisted, that there was no legal requirement made of 
the selectmen to furnish the money for Morrill. The requisi­
tion was in a paper signed by the commanding officer of the 
company, seasonably delivered to two persons as selectmen of 

the town, in the following terms. " The selectmen of Wil­
liamsburg are hereby notified to have the money in readiness 
provided by law for the soldiers under my command, to be 
paid on Wednesday the 16th day of September, 1810, at or 
near the dwellinghouse of Joseph Chase, in Sebec, a list of 
names being hereunto annexed." A list of names was annex­
ed, which did not embrace that of Morrill; but the list con­
tained as many names, as there were soldiers at the inspection 
and review, including Morrill. The requisition, without the list, 
was a substantial compliance with the statute. The company 
not being a company raised at large, the list was not required, 
no inconvenience could arise from it to the selectmen, and it 

may be rejected as unnecessarily appended. The notice was 
given to two of the selectmen of the town, according to the 
testimony in the case. No objection appears to have been 
made to the competency of this evidence at the trial, and the 
objection on that account cannot be sustained. It cannot be 
regarded as erroneous, that the notice was not given to more 
than two selectmen when it does not appear, that two were 
not a majority of the board. 

It is insisted in the argument that the proceedings were 
erroneous, because the commanding officer of the company was 
admitted as a witness to prove certain facts, and that he was 

incompetent on the ground of interest. It does not appear to 
us, that he was disqualified, for that reason ; and the record 

does not show, that he was objected to at the trial. 

The eighth error assigned is, that the record of the roll was 
amended at the trial in a matter, which could not properly be 
amended. An amendment can be made by the proper officer, 
to conform to the truth, in many instances, long after the re-
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cord is made up. Whether this was made with propriety is un­
necessary to inquire, as the evidence was sufficient for the 

purpose, for which it was offered, without the amendment. 
Judgment of the justice affirmed. 

DAVID N. FALES ~ al. versus DAVID Dow ~ al. 

If one of the conditions of a bond, made, since the Revised Statutes were in 
force, to procure the discharge of the principal from arrest on an execution, 
be "to cite the creditors before two justices of the peace, quorum unus, and 
submit himself to examination, and take the oath or affirmation as pre­
Bcribed by law for the relief of poor debtors," instead of before two justices 

of the peace and of the quorum, such bond is not a statute bond; but it is 
valid as a bond at common law, if the creditors accept it. 

Taking the oath required by law before two justices of the peace, quorum 
unus, would be a co_mpliance with the latter clause of the condition; but 
his showing that he had caused to be "cited David Fales and Levi H. 
Dana," when the creditors were rightly named in the execution and in the 
bond as "David N. Fales and Levi H. Dana," does not prove, that he has 
performed the first clause of the condition, requiring him to cite the cred­
itors before two justices. 

If the debtor has not performed the condition of such bond, the damages 
are to be assessed by the Court, and not by the jury, under the provisions 
of the statute of 1842, c. 31, § 9. 

DEBT upon a bond, dated July 11, 1842, given by the de­
fendants to the plaintiffs to procure the discharge of the prin­
cipals from arrest on an execution in favor of the plaintiffs 
against them. The condition of this bond is recited at the 
commencement of the opinion of the Court. On August 27, 
1842, the oath prescribed by the Revised Statutes was adminis­
tered to the debtors by two justices of the peace, of whom one 
was commissioned as of the quorum, but the other was not. 
The plaintiffs are described in the bond as David N. Fales and 
Levi H. Dana. In the certificate of the justices, the creditors 
are named David Fales and Levi H. Dana, when describing 

the judgment; and the evidence of notice to the creditors 

was contained in these words in the certificate: - " We have 
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caused David Fales and Levi H. Dana, the creditors, to be 
notified according to law of their, the said debtors', desire of 
taking the benefit," &c. Neither the certificate of the magis­
trates, nor the facts agreed, show that the creditors appeared 

at the examination. 
The facts were agreed; and further, that if the action was 

not sustainable, the plaintiffs were to become nonsuit ; but if it 
could be maintained, the defendants were to be defaulted, and 
judgment was to be rendered for such amount as they were 
entitled to by law, to be assessed by a jury or by the Court, as 
the Court may determine to be the proper mode. 

J. Appleton, for the defendants. 

S. H. Blake, for the plaintiffs. He cited 5 Green!. 353 ; 
1 Fairf. 121 ; 16 Maine R. 292 ; I 7 Maine R. 448 ; 19 Maine 
R. 454; 20 Maine R. 376 ; 21 Maine R. 206; 20 Pick. 436. 

The opinion of the Court was drawn up by 

TENNEY J. -The condition in the bond declared on is, 
" that if the principal obligors shall in six months from the 
date, cite the creditors before two justices of the peace, quo­
rum unus, and submit themselves to examination, and take the 
oath or affirmation as prescribed by law for the relief of poor 
debtors; or pay the debt, interest, costs and fees, arising in 
said execution ; or be delivered in custody of the keeper of 
the prison," &c. the obligation to be void. The Revised 
Statutes, c. 148, <§, 20, require a bond conditioned, that the 
debtor shall cite the creditor before two justices of the peace 
and of the quorum. The difference between the condition 
required and that in the bond is material, and the bond is not 

a statute bond ; but as the creditors accepted it and put it in 
suit, it is valid as a bond at common law. 

It is contended by the defendants' counsel, that the con­
dition has been performed, inasmuch as the oath was admin­
istered by magistrates commissioned according to the require­
ment in the bond. By the language used, the oath in the 
form prescribed by law, administered by two justices of the 
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peace, quorum unus, was a compliance with that part of the 
condition, but it was required also that the principal obligors 
should cite the creditors. The certificate shows, that David 
Fales and Levi H. Dana were cited, but the creditors named 
in the bon<l are David N. Fales and Levi H. Dana. These 
names are not the same, and by the authority of decided 
cases, the certificate is insufficient as a defence to the action, 
and the defendants must be defaulted. 

The bond is not such an instrument, as is referred to in c. 
31, <§, 9 of 1842, in which a jury are to assess the damages. 
The only evidence as to the ability of the debtors is found in 
the certificate, and the damages to the plaintiffs can be nominal 
only. Judgment for the penalty of the bond, and execution 
to issue for one cent damages and costs. 
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SAMUEL G. OAKES versus CYRUS MooRE ~ al. 

The word lien, in common parlance, is somewhat indefinitely used, as if it 
embraced every species of special property which one may have in goods, 
the general ownership of which is in another. It originally, and more ap­

propriately, was used to signify the right of detention which artisans and 
others, who had bestowed labor upon an article, or done some act in refor­
ence to it, had, in some instances, of a right of detention thereof till re­
imbursed for their expenditures and bbor bestowed thereon. Such may be 
termed a lien at common law. 

In cutting nnd removing timber from the hnd of another, at an agreed price, 
and for the purpose of being rnwed into boards, no lien, without a special 
contract therefor, can be acquired. 

In the cases of liens of the above description, as at common law, in order 
to the continuance of the lien, it was and is indispensable, that it should 
be accompanied by possession. The moment that possession is voluntarily 
surrendered, the lien is gone. 

Where one contracts with the proprietors of land to cut timber therefrom 

and deliver it at a place appointed, to be sawed into boards, for an agreed 

price per thousand feet, to be paid at different times after the wo1 k should 

be completed," said logs to he holden to said 0. (the contractor) until all is 
paid, or satisfuctory security given;" this is rather in the nature of a mort­
gage, than of a lien, and the claim of the contractor upon the logs, will 
not be lost by his suffering them to go into the possession of the proprietors 
of the land, subject to his right to resume it, in case of non-payment ac­
cording to the contract. 

And ii' the contractor permits the logs to go into the possession of the pro­
prietors of the land, to be sawed into boards, with an expectation, raised 
by them, that he should have the avails of it to the extent of his claim, 
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and they disappoint him in that expectation, they will not be permitted to 
come into Court and say, that he has thereby relinquished his right to re­

gain the possession. 

,vhere a contract is made whereby one party engages to cut and haul tim­
ber from land of the other at a stipulated price per thousand foet, "to be 
estimated by P. (a surveyor named) and cut to his satisfaction," the parties 
are bound by his estimate, it not appearing that such surveyor acted cor­

ruptly, or made any gross mistake. 

TROVER for a quantity of pine logs. The whole evidence 
given at the trial, the objections raised to the right of the 
plaintiff to recover, and the ruling and instructions of the pre­
siding Judge, all appear in the exceptions. The law of the 
case, on the view ta~n by the Court, will be understood, 
without any more particular statement of the facts, than will 
be found in the instructions to the jury, and in the opinion of 
the Court. 

By the agreement between the plaintiff and Jefferds, assum­
ing to be the agent of the proprietors, the plaintiff was to cut 
a large quantity of pine timber, on a township of land, and 
drive it to the boom near Oldtown, in a certain manner, and 
if he neglected, he would "pay the proprietors, should they 
drive for him." The agreement provides, that the plaintiff 
should be paid $3,50 per thousand, board measure, for cut­
ting, hauling and driving the logs, " to be estimated by said 
Pond and cut to his satisfaction, and to be scaled at the landing 
on said township, where the logs are deposited." The agree­
ment contains this stipulation: - "The said Jefferds further 
agrees, that the said Oakes shall receive one third part pay 
for hauling and driving on the delivery of said logs at the Pea 
Cove Boom, one third in thirty days, and one third in sixty 
days, said logs to be holden to said Oakes until all is paid, 
or satisfactory security given." By the contract between 
Moore, as agent for the proprietors, and Paine, the latter was 
to take the logs from the boom, saw them, and run the boards 

to Bangor. 
The bill of exceptions concludes as follows: -
The defendants' counsel insisted, that the written contract 

between Moore and Paine, and the delivery of the logs in 
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pursuance of its provisions by the plaintiff, deprived Moore of 
the possession of the logs, and was such as to prevent him from 
resuming it ; and therefore this action could not be maintained; 
but if otherwise, yet the refusal of Moore to deliver the logs 
on demand of the plaintiff, would not make '\Vilcox, the other 
defendant, liable, unless he gave direction to Moore to refuse 
to deliver them ; and that every alteration in the contract, 
under which the plaintiff cut and hauled the logs, was a waiver 
on his part of his lien. 

TENNEY J. presiding at the trial, instructed the jury, that the 
plaintiff must have had the possession of the property, or the 
right of immediate possession, in order•to maintain this action. 
That the contract between Moore and Paine, if the plaintiff 
delivered the lumber to Paine in pursuance of its provisions, did 
not give Paine the control of the logs against Moore, although, 
if Moore took them, he might be liable, to the extent of the 
price of sawing them, to Paine. That so far as Moore had 
the lumber under his control, unless the lien was waived, his 
refusal to deliver them on the plaintiff's demand was evidence 
of a conversion by him, but that refusal was insufficient to 
render his principal liable, unless the principal directed or in 
some way sanctioned it; but that notice to the agent of the 
claim and demand was a notice to and a demand of the prin­
cipal, and if after the refusal of the agent the principal made 
use of the logs, it was a conversion by the latter. That the 
plaintiff's lien would be annulled by an express agreement to 
that effect, or by any agreement which would be inconsistent 
with that which created it, so far as the lien was concerned ; 
but a modification which was intended to produce the money, 
with which to pay the plaintiff, and which modification had no 
reference to the lien, and was not inconsistent with its contin­
uance, would not discharge it. That the question of the waiver 
of the lien was to be determined by ascertaining the intention 
of the parties. That if the plaintiff agreed that the lumber 
should be sold unconditionally, and he to receive the proceeds 
so far as the lumber was sold in pursuance of such agreement, 
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the lien would be discharged an<l the defendants would not 
be guilty of a comers:on of the lumber so sold. But if it 

were intended by the parties, that the lumber unsold should 

continue charged with the lien, a refusal to deliver such on 
demand was evidence of a conversion in the one who refused ; 

hut there would be a liability no farther than the value of such 

lumber unsold. That the survey of Pond was conclusivei 

unless the jury were satisfied that he was guilty of fraud in the 

survey, or unless he acted under a mi~apprehension of a ma­
terial fact, such for example as estimating lumber which grew 

on another tract. That an error in judgment in estimating the 
timber, or determining whether the timber came within the 

terms of the contract, could not be corrected by the jury. The 

defendants' counsel requested the pre8iding Judge to instruct 
the jury, that if they believed that Oakes and Moore made the 

contract according to the testimony of Ivory Jefferds, the plain­

tiff could not recover. The Judge declined doing this, but 
instructed them, that if, from all the testimony in the case 
touching that question, they were satisfied, that it was the in­

tention of the parties, that the lien should be waived, or that 
any agreement was made inconsistent with its continuance, 

they would find for the defendants. The jury returned a 
verdict for the plaintifi~ and the defendants filed exceptions to 

the instructions given by the Judge. 

Kent and A. G. Jewett argued for the defendants. 

In support of their position, that the lien of the plaintiff 

was dissolved by a voluntary surrender of the logs, and delivery 

of them over into the possession of the owners, or their agents, 
they cited 6 East, 27; 15 Mass. R. 396; 12 Pick. 81 ; 4 
Campb. 291 ; 14 East, 308; 1 Atk. 234; 7 Taunt. 14. That 

Paine had a right to retain possession of the logs until his 

contract was fulfilled. Townsend v. Newell, 14 Pick. 332; 2 

Kent, 586; Story on Bailm. ~ 394, 395, 424; 3 Verm. R. 

302; 8 Pick. 75. That the action of trover could not be 

maintained, as Paine had the right to the possession under his 
contract, when the action was commenced. 3 Greenl. 183 ; 

V or,. x1. 
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13 Pick. 294; 3 Pick 258; 7 T. R. 9; 9 Pick. 156; 22 
Pick. 535. 

J. Appleton and G. F. Shepley argued for the plaintiff. On 
the point, that the instruction requested was rightfully refused, 
because it was predicated on the testimony of one witness, 
assuming it to be true, when it ,vas in conflict with other evi­
dence, and when the story was in itself improbable, they cited 
17 Peters, 20. The objections made by the defendants to the 
instructions, they contended, were grounded on a misconcep­
tion of what the instructions ,vere. The argument assumes 
that the plaintiff assented to the contract between Moore and 
Paine, when the jury have found, under the instructions, that 
he did not. The possession of Paine was the possession of the 
plaintiff, and not of the proprietors of the land. The principal 
is liable to third persons for the acts of his agent, in a civil 
action. Story's Ag. ~ 451, 452; 7 Bingh. 543; 1 Moore & 
P. 448. And notice to the agent is constructive notice to the 

principal. Story's Ag. ~ 140. 

The opinion of the Court was by 

WHITMAN C. J.-Exceptions are faken to the Judge's in­
structions to the jury, in general terms, without pointing out 
any part in particular, which is deemed erroneous. This mode 
of taking exceptions may be very convenient, so far as the 
counsel are concerned, as it leaves them to find out, at their 
leisure, in what particular, if any, the instructions are errone­
ous. To the Court, nevertheless, it may be somewhat incon­
venient, as it will not be apprised of any casual mistake or 
omission, into which it may, in the hurry of a trial, have been 
momentarily led, in season to correct or supply it. It may be 
doubtful whether the Court should in such case consider a 
party aggrieved, so as to be entitled to have exceptions so 
taken allowed. At common law it would be necessary that 
the particular ground of exception should be designated, and 
in season to put the Court upon consideration of the supposed 
error, so that it might be corrected in time to prevent an im­
proper effect from it. Possibly the statute, providing for the 
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taking of summary exceptions, may admit of the mode adopted 
in this case ; and we proceed to the consideration of the 
Judge's instructions as reported. In doing this we do not 
propose to notice minutely the particular grounds of exception 
upon which the counsel, in their arguments, have insisted. It 
will suffice that we take a general view of the case, such as 
shall substantially amount to a reply to the questions raised. 

The plaintiff claims to have had, what he terms, a lien upon 
the logs, to recover the value of which, this action was insti­
tuted. The word lien, in common parlance, is somewhat 
indiscriminately used, as if it embraced every species of special 
property, which one may have in goods, the general ownership 
of which is in another. It originally, and more appropriately, 
was used to signify the right of detention, which artizans and 
others, who had bestowed labor upon an article, or done some 
act in reference to it, had, in some instances, of a right of de­
tention thereof till reimbursed for their expenditures and labor 
bestowed thereon. Such may be termed a lien at common 
law. The lien, if it may be termed such, upon which the 
plaintiff must rely, is not one of this description. In cuMing 
and removing timber from the land of another, at an agreed 
price, and for the purpose of being sawed into boards, no lien, 
without a special contract therefor, can be acquired. In the 
cases of liens of the above description, as at common law, in 
order to the continuance of the lien, it was and is indispensa­
ble, that it should be accompanied by possession. The moment 
that possession was voluntarily surrendered, the lien was gone. 
And the authorities cited by the counsel for the defendant are 
conclusive upon this point ; but may be wide of touching the 
case at bar. 

It seems to be admitted, in the arguments of the counsel, 
that the plaintiff had a lien. If he had, it is important to see 
how it arose, and, what the particular nature of it may have 
been. We have seen that it could not have been a lien at 
common law; and neither party contends that it was. If it 
existed, then it arose upon a special contract; a contract, 
which was entered into by the plaintiff with one Jefferds, act-
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rng as agent for the proprietors of the land, from which the 
timber in question was taken, and therein we find a stipulation 
to such an effect was contained. Although Jefferds now says, 
that he was not authorized to pledge the timber as security for 
the pay for cutting and removing it, the evidence does not 
1,how that the owners ever gave the plaintiff any seasonable 
notice o(. their dissatisfaction with this particular stipulation in 
the contract; nor did they in_ their instructions to Moore, in 
April, 1836, notice any such objection. They may, therefore, 
well be considered as having ratified it. This stipulation will 
be found to have created, what may be more properly termed, 
a mortgage, than a mere lien ; for it is manifest, that actual 
possession by the plaintiff was not to be continued; and that 
the logs were intended to go into the possession of the general 
owner, subject to the right of the plaintiff to resume it in case 
of non-payment for his labor, &c. as had been agreed upon. 
The stipulation for a term of credit therefor, is clearly indic­
ative of such an understanding between the parties ; and it 
might be inferred from the well known character of such trans­
act¥>ns. The term of credit was given for some purpose; and 
may well be believed to have been given to enable the general 
owner to avail himself of funds to meet his liabilities from the 
sale, or other disposition, of the timber. 

The plaintiff, then, having parted with his possession of the 
logs, after having performed his contract in reference to them, 
might or might not resume it upon the expiration of the terms 
of credit. If he saw thnt the owners were conducting in a 
manner affording a reasonable prospect of his availing himself 
of payment, as soon as his necessities ,vould require it, he 
might suffer them to continue their possession. In this case, it 
would seem, that he witnessed the negotiation between their 
agent and Paine, and saw that it was an arrangement pro­
fessedly made, with a view to enable them to make payments 
to him; and doubtless expected to realize therefrom the whole 
amount due him. He accordingly seems to have waited till 
the termination of that contract, and, not finding his expecta. 
tions realized, demanded and sought to regain possession of 
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the logs. We do not sec but he might well do so. He had 
not, in express terms, relinquished his right to the timber as 
secured by his contract; and if he looked on, and saw the 

owners making arrangements to dispose of it, it cannot be 
doubted, but that it was with an expectation raised by them, 
that he should have the avails of it to the extent of his claim. 
They, having disappointed him in this expectation, should not 
be permitted now to say, that he has relinquished his right to 
regain possession ; nor to withhold from him the value of the 
timber to the extent of his first demand. No demand, as 
evidence of a conversion, would seem to have been necessary; 
for an actual conversion seems to have been abundantly proved. 
The defendant, Moore, has undertaken, in his contract with 
Paine, to deal with the timber as being the property absolutely 
either of himself, or of Wilcox and others; and, moreover, the 
defendants now dispute the right of the plaintiff to any claim 
upon it. Whether a demand of the timber, therefore, was 
made upon the agent, or upon the principls, it does not seem 
important to inquire. 

The instructions, in reference to the survey of the timber by 
Pond, were not erroneous. He had been mutually agreed ui=on 
by the parties to perform that service. They should, therefore, 
be concluded by what he did, as it did not appear that he 
acted corruptly, or made any gross mistake. 

The supposed mis~ake, noticed by one of the counsel for 
the defendants, in ascertaining the amount due to the plaintiff, 
does not come before us upon this bill of exceptions, and can­

not therefore be noticed. 
Exceptions overruled. 
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MICAJAH HASKELL ~ .al. versus AmJAH JoNES. 

To maintain the action of tr<>vcr, it is necessary that all the tenants in com­

mon should join as plaintiffs; and that they should be the legal owners of 

the goods, and entitled to the possession of them. 

If A, for a consideration recein,d from B, by an instrument under seal," sells 

and delivers to C, the agent and attorney for said B," certain personal 

property, on condition that the couveyance should be void on the pay­

ment by A of the con,ideration recci1·cd from B, C having power on certain 

contingencies to take the property into his possession, and make sale there• 

of for the payment of the debt to B; the owership of the goods is in C, 
and B cannot maintain !rover therefor. 

THE action was trovcr, brought by Micajah Haskell, Fran­
cis Lecompte and H. A. Warren against Jones, a deputy 
sheriff, who had attached the property, alleged to have been 
converted by him, on a writ against W. D. Lecompte and Asa 
Porter in favor of one of their creditors. 

The facts arc stated in the opinion of the Court. 
After the evidence was all before the jury, a nonsuit was 

entered by consent of parties, which was to be confirmed, or 
to be set aside, and a new trial granted, as the Court might 
adjudge to be in conformity with law, upon a report of the 
evidence. 

Warren, for the plaintiffs, contended that the action was 
rightly brought. The principals may maintain an action in 
their own names on a contract made by their agents, even if 
a suit could be sustained in the name of the agents. Story's 
Agency, 431, 98, 99, 150, 154,407; 17 Wend. 40; 5 Mass. 
R. 491; 19 Johns. R. 60; 4 Wend. Q85; 2 Brod. & B. 
402. 

The conveyance of the property was, however, to the plain­
tiffs, and not to their attorneys or agents. 

Kent, for the defendant, said that all the tenants in common 
of personal property must join in action of trover, to recover 
the value thereof. And if the action is brought in the name of 
wrong plaintiffs, the defendant may avail himself of it at the 
trial, without pleading in abatement. Gilmore v. 'Wilbur, 12 
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Pick. 120; 2 Saund. 116, (a) note 2; 8 T. R. 430; 7 T. 
R. 45; 4 Kent, 310. 

The opinion of the Court was by 

SHEPLEY J. -To maintain tho action of trover it is neces­
sary, that the plaintiffs should appear to be legal owners of the 
goods and entitled to the possession of them. It is also neces­
sary, that all the tenants in common should join in the action. 
The question arises in this case, whether two of the plaintiffs 
have exhibited any proof, that they had any legal interest in 
the goods; or whether Messrs. ,v arren and Brown must be 
regarded as legal ow1~ers. 

This will depend upon the construction of the sealed in­
strument of conveyance made by Lecompte and Porter, bear­
ing date on December 2, 1886. It recites, that the vendors 
were indebted to the plaintiffs, and that the consideration of 
that conveyance was such indebtment. And it declares, that 
they " do hereby sell and deliver to Henry \Varren and A. J. 
Brown, agents and attorneys for said Haskell and H. A. War­
ren, and to said Francis Lecompte," the goods therein describ­
ed. There is a condition, that the deed shall be void upon 
payment of the debts due to the plaintiffs in the manner 
prescribed. There was another instrument made by Lecompte 
and Porter on the following day, by which the goods were to 
be redelivered to them ; and Lecompte testified, "that said con­
veyance and said agreement to take back said goods of the 
3d of December were all one transaction and in- purffilance of 
the original bargain." The latter acknowledges the reception 
of the goods " for the purpose of carrying on the business of 
confectioners and of selling the goods at retail as the agents 
of Warrren and Brown and Lecompte." And it authorizes­
Warren and Brown, in case of failure, to make the payments 
or to conduct the business in a manner satisfactory to them, 
to take possession of the goods, " and sell at auction so much 
as shall be sufficient to pay our said debts to said Haskell 
and H. A. Warren, and hold the remainder subject to the 
direction of said Francis Lecompte." It appears from these 
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instruments, considerd in connexion, that two third parts of 
the goods were conveyed to 1,Varren and Brown to be sold at 
retail by their agents, Lecompte and Porter; and that vVarren 
and Brown were upon certain contingencies entitled to take 
possession and to sell such portion of them, as should produce 
sufficient to pay the debts due to their principals. It does not 
appear to have been the intention, that their principals should 
in any event become entitled to the possession of the goods, 
or that the title should so vest in them, that the goods could be 
sold as their property The recitals, that the consideration 
proceeded from the principals and that . Warren and Brown 
were their agents and attorneys in taking the conveyance, are 
not inconsistent with those provisions. Lecompte and Porter 
might have been unwilling to convey their goods to the princi~ 
pals, and to allow them to have the right to take possession of 
them at their pleasure, and to make sale of sufficient to pay 
themselves immediately; and yet have been willing to convey 
the title to their attorneys and to give them such powers. 
These recitals would become consistent and appropriate to 
carry into effect such an intention, and to shew, that while 
Warren and Brown held the legal title to that portion of the 
goods, they held it not for their own benefit, but for the benefit 
of their principals. To decide that the title passed by that 
conveyance immediately to their principals, would be to vio~ 
late the apparent intention of the parties, and to destroy those 
clauses in the instruments, which in effect declare that the 
goods were to be sold as the property of Warren and Brown, 
and that confidence was reposed in them to superintend and 
control the management and sale of them by Lecompte and 
Porter. 

Nonsuit confirmed. 
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WILLIAM I. THOMAS versiis lsRAEL WASHBURN, JR. ~ al. 

The liability of the indorser of a writ is incurred when the writ is indorsed. 

Where the liability of an indorser of a writ was incurred liefore the Revised 
Statutes were in operation, and an action against him was commencerl after 
they had become laws in force, the provisions of those statutes in relation 
to the form of action and the limitation of suits do not apply. 

In an action against the indorser of a writ the return of an officer on the 
execution, showing that no property of the judgment debtor was to he 
found within his precinct, is conclusive of the fact so returned between the 
parties. 

But such return is not conclusive evidence of the inability of the judgment 
debtor. 

The liability of indorsers of writs depends upon the inability or avoidance 
of the debtor; and if it be shown that he was possessed of property, which 
it is reasonable to suppose could have been seized upon execution by the 
creditor, he exercising ordinary care and vigilance, in any other county in 
the State than the one to which the officer's return refers, it would be a 
defence to an action against an indorser of a writ for want of ability in the 
d~= • 

Tms was scirefacias, against the defendants, Messrs. Wash­
burn & Prentiss, as indorsers of a writ in favor of William 
Irving against the present plaintiff. The plaintiff relied upon a 
judgment in his favor in said action; execution issued on the 
same, with the officer's return ; and the certificate of two jus­
tices of the peace and quorum, admitting the execution debtor 
to the benefit of the poor debtor's oath. The judgment in 
favor of Thomas against Irving was rendered on July 3, 1840. 
The following is a copy of the officer's return on the execu­
tion. "Penobscot, ss. Sept. 11, 1840. For want of property 
of the within named Irving, to be found in my precinct, where­
with to satisfy this execution, I have arrested his body, and 
have discharged him from said arrest upon his giving a bond 
as required by law, said bond being herewith returned. 

"J. H. Wilson, Dep'y. Sh'ff." 
This writ was dated Oct. 11, 1841. The bond given by 

Irving and his surety was in the common form of a poor 
debtor's bond. There was no evidence of avoidance of Irving. 
The defendants contended that scire Jacias could not be 

VoL. x1. 
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maintained; that the action was not seasonably commenced, 
and relied upon the statute of limitations, c. 146,- ~ ·6, Revis'ed 
Statutes; and that the evidence of the plaintiff was not pri­
ma facie evidence of avoidance or inability of said Irving. 
TENNEY J. presiding at the trial, ruled that the abovenamed 
evidence was sufficient to put the other party upon his defence. 
The def~ndants then offered to prove the ability of said Irving 
from the time of judgment against him till the present time, 
by showing that he was the owner of personal property,in 
the county of Penobscot of $200 value, and real estate · of 
great value; that he was the owner of other personal property 
in Penobscot county, from the time of said judgment until the 
28th August, 1840, of the value of $400; that during all 
said period he was the owner in fee of real estate in a county 
adjoining Penobscot, in this State, of the value of $300, on 
which the execution against him might at any time have been 
satisfied. But the presiding Judge ruled, that the evidence 
was inadmissible. If the evidence offered by the defendants 
was improperly excluded, and it is competent for them to prov~ 
these facts, a new trial was to be granted, unless the evidenc_e 
relied upon by the plaintiff is insufficient, in which case'I1e 
was to become nonsuit. But if the proof offered by the de'­
fendants was properly excluded, and the plaintiff's evicle~ce 
is sufficient to make out a case for him, then the defenda~ts 
were to be defaulted. 

Washburn and Prentiss, pro se, contended that this action 
could not be maintained, as since the Revised Statutes went 
into operation, the only remedy against the indorser of a w,rit 
was by an action of the case. 

The action is barred by the statute of limitations. The pr?­
visions of the Revised Statutes apply. They affect only the 
remedy. 22 Pick. 430. · 

The plaintiff did not show sufficient evidence of the inability 
. or avoidance of the execution debtor, to enable him to main­
tain the action. Dillingham, v. Cadman, 18 Maine R. 75. 
:Sut the most that can be made of the plaintiff's evidence. 1s, 
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that it may show a prima facic case, which would have been 

wholly disproved, if the evidence we offered had been admit­

ted. It was admissible, and would have shown that due dili­

gence had not been used to ccllcct ibe execution of the debtor. 

Palister v. Little, 6 Green!. 350; Harkness v. Farley, 2 

Fairf. 491; Wilson v. Chase, 20 Maine IL 385. 

Wilson, for the plaintiff, contended that the cause of action 
in this case accrued before the Revised Statutes went into 

effect, and so those statutes did not apply. 

This also is a sufficient answer to the ground taken, that the 

action is barred by the statute of limitations. 

The officer's return is conclusive evidence of the inability 
of the judgment debtor, and parol eYide1icc is inadmissible 

to contradict or to control it. 6 J\fa:,:s. R. 494; 2 Fairf. 491 ; 

15 Maine R. 64; Howe's Prac. 1 rn. 
The evidence offered was properly excluded. The officer's 

return was conclusive in the connty of Penobscot, and the 

plaintiff was not obliged to girn out his execution and get a 
return in every county in the State, and it would have been 

impossible to have done it seasonably. They did not offer to 

show, that the plaintiff or his attorney knew of any property 

of the debtor, and they had a right to presume that the officer 
had done his duty. 

The opinion of the Court was drawn up by 

TENNEY J. -The Rev. Stat. c. 111, ~ 18, have changed 

the remedy from scire Jacias to case, in claims against indors­
€rs of writs, and have limited the time within which actions 
shall be commenced, to one year next after the judgment in 

the original action. But by the same section, the provisions 

therein contained are not to extend to ,wy liability incurred 

before the passage of the Revised StnJutes. This clause must 

have effect, notwithstanding the general provision in the second 

section of the repealing act, " that 1 he proceedings in every 

such case shall be conformed, when necessary, to the provisions 

of the Revised Statutes." The liability was incurred, when 
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the defendants indorscd +he writ, t11ough it had not then be­
come fixed ai1d absolute : and we think the Revised Statutes 
do not apply to this case. 

The judgment against Irving was rendered July 3, 1840, 
and on the 21st Sept. 1840, a deputy sheriff of the county of 
Penobscot returned upon an execution issued thereon; "For 
want of property of the within named Irving, to be found 

within my precinct, to satisfy this execution, I have arrested 
his body and have discharged him from said arrest, upon his 

giving bond as is required by law." It was the officer's duty 
to make search for property, and from it, if found, to cause 
the execution to be satisfied, and his return is evidence, that 
he did all which was legally required of him; and as between 
the parties now before the Court, is conclusive, that no pro­
perty of the plaintiff in the original action was to be found in 
his precinct. Craig v. Fessenden ~ al. 21 Maine R. 34. But 
it is not conclusive evidence of inability, as was decided in 
Palister v. Little, 6 Greenl. 350. 

The liability of indorsers of writs depends upon the inability 
or avoidance of the debtor, and if it be shown that he was 
possessed of property, which it is reasonable to suppose could 
have been seized upon execution by the creditor, he exercising 
ordinary care and Yigilance, in any other county in the State 
than the one to v;hich the officer's return refers, it would be a 
defence to an ac~ion against an indorser for want of ability in 
the debtor. But this liability is not fixed and made to depend 
upon the inability of the debtor at any precise time ; the pro­
vision is intended to give to the defendant in the original 
action security against the loss of costs, which he may recover 
in a suit against him, which shall prove to be groundless. And 
it has received such a construction, that to hold an indorser, 
reasonable diligence shall be made use of to obtain satisfaction 
of the debtor, in the judgment, whose inability must be shown 
by an officer's return upon an execution issued within one 
year from the rendition of the judgment. Wilson v. Chase, 
20 Maine R. 385. There has been no !aches of the plaintiff 
in this action in this respect. An execution was issued and a 
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return of the arrest, and gi,ing bond, made within three months 
from the time of rendering the judgment; and the ordinary 
means of obtaining satisfac'. ion was in process. 

The offer of the defendants was to prove the ability of the 
debtor, from the time of judgment against him, till the time 
when the action was tried, by showing that he was the owner 
of personal property in the County of Penobscot, of two hun­
dred dollars in value, and of real estate of great value, that he 
was the owner of other personal property in Penobscot County, 
from the time of said judgment until the 28th of August, 1840, 
of the value of four hundred dollars ; " that during all said 
period he was the owner in fee of real estate in a county ad­
joining Penobscot, in this State, of the value of three hundred 
dollars, on which the execution against him might have been 
levied and satisfied at any time." 

If the debtor did not hold this real estate longer than till the 
28th of August, 1840, it was not evidence of such ability as 
would discharge the indorsers. There was no offer of proof, 
that the creditor was notified of the existence of any property 
belonging to the debtor, or that he, or his attorney, knew that 
he was the owner of the real estate last mentioned. It was 
not reasonable to expect, that without some information or 
knowledge of the fact, the creditor would abandon the course 
of proceeding, which he had adopted, speedily to obtain satis­
faction. 

But if the debtor was the owner of such real estate till the 
time of the trial of this action, he was unquestionably of 
ability to pay the judgment at the time, when this action was 
commenced. It is not entirely clear, whether the offer to 
prove, that the debtor was the owner of this real estate, refers 
to the whole time from the rendition of judgment to the trial 
of this action, or to the 28th of August, 1840. Upon a fair 
construction of the language, it may refer to the former, and 
if so, a successful attempt to make such proof would have 
been a defence. We think this opportunity should have been 
given, and by the agreement of parties, the action must stand 

for trial. 
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JOHN BARKER versns J osEPH CHASE. 

Where the owner of goods assigns and delivers them to another person, 
as security for the payment of a debt, by a vajjd assignment; and the as­
signee makes an assignment of them to the plaintiff, by an instrument which 
is void a~ against the provisions of the statute on that subject, and delivers 

them over to the plaintiff with the assent of the original owner; ii'n 
action o( trespass can be maintained therefor by the plaintiff against one 
who takes them without right and as a mere wrongdoer. 

An officer has no right by virtue of a writ against the mortgagor to attach 
and t:ike goods from the possession of a bailee of the mortgagee, withot{t 

first paying or tendering the amount due upon the mortgage. 

AFTER all the evidence, which appears at length in the report 
of the case, was before the jury, the defendant became default­
,ed. If upon the evidence the action could be supported, in 
the opinion of the Court, the default was to stand ; and if not 
maintainable, the default was to be taken off, and the plain­
tiff become nonsuit. 

J. Appleton and 1111. L. Appleton argued for the defendant. 

.Moody, for the plaintiff. 
In support of his position, that if the assignment was void, 

and the plaintiff held the property as the mere bailee of Crosby, 
still he could maintain the action against the defendant, a 
mere stranger and wrongdoer, he cited 1 Chitty's Pl. 170; 1 

B. & P. 45; 8 Pick. 33; 7 Pick. 52; 10 Pick. 135; 20 Pick. 
247; 22 Pick. 253. 

The opinion of the Court was drawn up by 

SHEPLEY J. - This is an action of trespass, brought against 
the former sheriff of the county of Piscataquis, to recover the 
value of certain lumber attached by his deputy, on a writ in 
'favor of Henry Rice and others against Benjamin H. Davis, 
on January 20, 1840. The logs from ·which the lumber was 
made, appear to have been cut by Davis on the lands of the 
North American Lumber Company, during the season of 1839, 
by virtue of a written license or permit from their agent, on 
November 16, 1838. This license, with his rights under it, 
was assigned, on February 22, 1839, by Davis to Stephen S. 
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Crosby to secure the payment for certain goods, furnished to 
enable him to carry on the operation. Crosby, on July 11, 
1839, made an assignment of all his property to the plaintiff, 
for the .benefit of his creditors, upon certain, conditions, and at 
the same time and as part of the same transaction also assign­
·ed to him his interest in that license. That assignment, as this 
Court has already decided, was invalid. Davis testified, that 
he, after a foi·mal delivery of the property, took possession of 

l 

the lumber as the agent of the plaintiff, and manufactured and 
transported it to market for him, and that the plaintiff paid 
the wages of the men employed and all the expenses of man­
ufacture and transportation. Although the plaintiff did not 
acquire any title to the property by that assignment, this testi­
mony shews, that it was lawfully in his possession at the time 
of the attachment, by the consent of both Davis and Crosby. 
And that is sufficient to enable him to maintain this action 
against a stranger and wrongdoer. Davis, long before the 
attachment, had parted with all his interest to Crosby, uriless 
there should be a balance left after all the bills were paid. It 
is insisted, that the plaintiff should not be allowed to recover 
the value of the lumber, because it appeared at the time of the 
trial, that he had been repaid all sums advanced by him. But 
the right of property did not thereby revert to Davis; it re­
mained in Crosby, who must be considered as only parting 
with the possession to the plaintiff, as his substitute and bailee, 
to carry out the original design. And he, as such, may re­
cover the value of the property against the defendant, who 
fails to show any title in Davis; and hold the amount instead 
of the lumber to be restored to the owner or to his creditors. 
If Davis should be regarded as mortgagor, and Crosby as mort­
gagee of the lumber at the time of the attachment, the officer 
·could not have taken it from the possession of the bailee of 
the mortgagee, without first paying or tendering the amount 
due upon the mortgage. 

Jitdgment on the default. 
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THE STATE verstts Jorm R. GoDFREY Sf" al. 

If all the facts alleged in an indictment may be true, and yet constitute no 

offence, the indictment is ins,ifficient. ,\nd a verdict does nothing more 

than to verify the facts charged. 

Where an offence is created by statute, and there is an exception in the enact­

ing clause, the indictment must negative the exceptions. But if there be a 

proviso which furnishes matter of excuse to the party, it need not be nega­
tived in the indictment, but he must show it, if he would avail himself ofit. 

Where certain persons were authorized by an act of the legislature to erect a 
dam across a river which had by prescription become a public highway, in 
a certain manner, and within prescribed limits, and they had proceeded to 

erect a dam across the river, at or near the same pbce; and an indictment at 

common law was found against them for causing a nuisance by the erection 

of the dam; such indictment is insufficient, and on tbe return of a verdict 
of guilty thereupon, judgment must be arrested, if the indictment contains 

no averment that the dam was beyond the limits prescribed in the charter, 

and does not in any way allege, that it was not erected in pursuance of the 

authority given by the statute. 

Tms was an indictment at common law, for a nuisance oc­
casioned by the erection, by the defendants, of a dam across 
the Penobscot river. The indictment was found in 1834, and 
was tried, and a verdict of guilty returned by the jury. Cer­
tain questions of law were reserved on a report of the presid­
ing Judge, which were decided against the respondents. A 
report of the case then before the Court, is found in 3 Fairf. 

361. 
A motion in arrest of judgment, for insufficiency of the in­

dictment, was filed at the term at which the trial took place. 
At the July term, 1844, this motion was argued by 

F. Allen, for the respondents, and by 

Bridges, Attorney General, for the State. 

In his argument, Allen cited Rex v. Mayor, Sj-c. cif Liver­
pool, 3 East, 86 ; 1 Chitty's Cr. L. 283; Commonwealth v. 

Dana, 2 Mete. 340; Little v. Thompson, 2 Green!. 228; 
Will-iams v. Hingham Tttrnp. Cor. 4 Pick. 341; Smith v. 
j}foor, 6 Green!. 274; Commonwealth v. Sqttire, I Mete. 
258; 3 Chitty's Cr. L. 641, 642, 643; 4 Barn. & Ad. 30. 

Bridges, in support of his argument, cited State v. Godfrey, 
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3 Fairf. 361; Davis' Precedents, 193; 3 Chitty's Cr. L. 641, 
642,643; 4 Barn. & Ado. 30; Commonwealth v. Hall, 15 
Mass. R. 240. 

The opinion of the Court was made known m June, 1845, 
as drawn up by 

TENNEY J. -This indictment is at common law, and alleges 
that the Penobscot river, between the towns of Orono and 

Hampden, for more than twenty years next preceding, had 
been a navigable river and an ancient and common highway 

for the passage and navigation of boats, rafts and craft, at the 

pleasure of all the good citizens of this State, and charges the 

defendants with having erected thereon a dam of certain 
dimensions across said river, to the damage and injury of the 

citizens of the State, in exposing to destruction their boats, 
rafts and craft, in their passage upon said river, and to their 

common nuisance, &c. A verdict of guilty having been ren• 
dered by the jury, the defendants have filed a motion in arrest 

of judgment, on the ground, that no offence is charged in the 

indictment. 
It is a well established principle, that if all the facts alleged 

in an indictment may be true, and yet constitute no offence, 
the indictment is insufficient. A verdict docs nothing more 
than to verify the facts charged, and if these do not show the 
party guilty, he cannot be considered as having violated the 
law. Rex v. Lyme Regis, Dougl. 153; Commonwealth v. 
Odlin, 23 Pick. 275. In Rex v. Horne, Cowper, 672, Lord 
Chief Justice De Grey lays down the rul!e thus. " The charge 
must contain such a description of the crime, that the defend• 

ant may know what crime it is, which he is called upon to 

answer; that the jury may appear to be warranted in their 
conclusions of guilty or not guilty upon the premises delivered 

to them, and that the Court may see such a definite crime, that 
they may apply the punishment, which the law prescribes." A 

defective indictment is not aided by verdict, and a judgment 

may be arrested thereon. 4 Bl. Com. 375. 
VoL. x1. 30 
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By an act of the legislature of this State, passed Feb. 12, 
1828, which is declared therein to be a public act, certain 
persons named, and their associates and successors, were "em­
powered to erect and keep a dam or darns across the Penob­
scot river from Bangor to Brewer or Eddington, with such 
canals, locks, sluices, wharves, piers and side booms at such 
place or places as they may deem most safe and convenient, 
between the foot of Rose's or Treat's falls in Bangor, and 
McMahon's falls in Eddington, for the purpose of flowing the 
water a sufficient height for the safe and convenient passage 
of rafts and boats from the foot of Eager's falls, in Orono, to 
Bangor. And said corporation may erect mills and factories, 
and use the water flowed by said dam or dams; and may hold 
and possess real and personal estate not exceeding the value of 
two hundred thousand dollars, and the same or any part there­
of, may sell and convey in fee simple, or any less estate. Pro­
vided, that by the erection and maintenance of any dam or 
other works by said corporation, the navigation and free pas­

sage of vessels, boats, rafts, lumber and fish in and upon said 
Penobscot river, shall not be impaired, lessened or impeded 
more than the same shall be improved and benefitted by the 
acts of said corporation." 

The indictment refers to no exception, consequently does 
not negative the erection as being within the charter grant­
ed; there is no allegation, that the dam was placed beyond 
the limits prescribed, or that any of the provisions mentioned 
in the proviso were not followed. The charge is for making 
those erections, that are fully authorized by the statute, which 
Courts are bound officially to notice as a part of the public 
law of the land. The question then is presented, whether the 
indictment should allege, that the dam was not erected in pur­
suance of the authority of the statute, or whether the privilege 
conferred thereby should be pleaded by the defendants. 

When an offence is created by statute and there is an excep­
tion in the enacting clause, the indictment must negative the 
exception. But if there be a proviso, which furnishes matter of 
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excuse for the defendant, it need not be negatived m the in­
dictment, but he must plead it. ._\)eirs v. Parker, 1 Term 
R. 144, 145; 6 ibid. 559; King v. Pratten; Rex v. Jarvis, 1 
East. 644, 645, note h; Burnett v. Hurd, 3 Johns. R. 438; 
Teele v. Fonda, 4 Johns. R. 304; Commonwealth v. Odlin, 
23 Pick. 275. In this case the indictment is not for a violation 
of any statute, but for a nuisance upon a river, which had 
by prescription become a public highway. The statute modifi­
ed the common law, and so long as it should be in force 
suspended the privileges previously enjoyed, which were in­
consistent therewith. The common law no longer existed, 
so far as this modification extended. If the erection as des­
cribed in the indictment, was only such, as was authorized by 
the s'tatute, there was no law which was infringed. The 

case of the King v. the :Mayor &re. of Liverpool, is in point. 
It was an indictment for non-repair of a highway within a 
certain limit, charging the corporation of Liverpool with a 
prescriptive liability to repair all common highways, &c. within 
such limits, excepting such as ought to be repaired according 
to the form of the several statutes in such cases made, without 
alleging that the highway in question, was not within any of 
the exceptions. t; Lord Ellenborough C. J. asks, "what answer 
can be given to the objection, that as the prosecutor has plead­
ed a prescription to repair within the exception of these stat­
utes, he ought to have averred that the street in question was 
not within any of the exceptions?" and Lawrence J. said, 
" suppose a statute had passed to say that the corporation were 
not bound to repair new streets, made after the first of January, 
1801, must there not have been an averment, that the street 
was made before that time ?" and judgment was arrested. 

The indictment is not in conformity to established rules of 
criminal pleading, and 

Judgment is arrested. 
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IsAAC S. WHITMAN, Assignee, versits PROPRIETORS OF 

GRAKITE CHT~RCH. 

The record books of a corporation, duly authenticated, are evidence of its 

corporate acts. But before they rrre received as the books of the corporation, 

there mus, be proof, that they are the books of that corporation; that they 

have been kept as its records; and that the entries made thcre,n have been 

made by the proper acting officer for tbat pi,rposc. 

Where the report of the case states, "that all the aforesaid testimony and 

• evidence offered are subject to all legal objections," the opposing party is 

not precluded from objecting to the test,rnony, on the hearing uf the law 

question, because no specific objection thereto appears to have been made 

at the trial. 

AssuMPSIT for money had and received, and money paid, 

laid out and expended. 

Kent and Cutting, for the plaintif[ 

A. Gilman, for the defendants. 

The opinion of the Court was drawn up by 

SHEPLEY J .-The report states, that the plaintiff "intro­
duced in evidence a book purporting to be the records of the 
Granite Church." There does not appear to have been any 
proof, that it was the book of records of a corporation called 
the Granite Church, or that it was kept as such, and that the 
entries were made by a proper officer of the corporation. It 
is contended, that the book was admitted without objection. 
And if it dces not so appear by the case as presented, that the 
book of records on inspection proves itself. It docs not ap­
pear, that any specific objection was made to the introduction 
of the book ; but the case states, that " all the aforesaid testi­
mony and evidence offered arc subject to all legal objections." 
An inspection of the book can only shew, what the case states, 
that it purported to be the book of records. In the case of 
Sumner v. Sebec, 3 Green!. 223, the book, which was decided 
to have been legal testimony, was produced by the town clerk, 
who testified, that he received it from the former town clerk, 
who delivered it to him as the record of births and marriages 

in that town. 
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The general rule appears to be, that the record books of a 
corporation duly authenticated arc evidence of its corporate 
acts. But before they arc received as such, there must be 
proof, that they are the books of the corporation ; that they 

have been kept as its records, and that the entries made therein 
have been made by the proper acting officer for that purpose. 

RfX v. Mothersell, 1 Strange, 93; Turnpike Company v. 
McKean, 10 Joh:1s. R. 154. There is nothing in this case 
indicating, that it should form an exception to th'e general rule. 

In case the plaintiff is not entitled to recover, the report 
states, that the default is to be taken off and a nonsuit is to be 

entered; but as there is apparently only a technical difficulty, 
which may be easily removed, the default is taken off and a 

new trial is granted. 

WILLIAM MERRILL versus AsA WALKER, JR. 

Before the Revised Etatutes, (c. 114, § IS,) provided that suits against in­

uorsers of writs should be by action on the case, the only remedy was by writ 

of scire facias. 

The provisions of the Revised Statutes in relation to the indorsement of 
writs, do not apply to cases where the writ had been indorsed before those 

statutes went into operation, although judgment waR reudered in the action 

after that time. 

Where at the time of the indorsemcnt of the writ, one of the plaintiffs re­

sided within the State, and the other without its Iirnits; and before judg­
ment the latter had reullwed within the State, and ever afterwards resided 

therein, and the defendant in that action was scas,mahiy notified thereof; 

reasonable diligence must be used to collect the costs of him, before the 

indorser can be made liatJle. 

Tms action was case against the defendant as indorser of 
a writ of replevin, in a suit brought by Joel Hills of Bangor, 
and William McLellan of Boston, against the plaintiff, on Jan. 
8, 1838. That replcvin suit was finally tried, and judgment 
rendered in favor of Merrill, at the October term of this Court, 
1841, for a return of the property replevied, and for a bill of 

costs. An execution issued, and was returned unsatisfied by 

an officer of the county of Penobscot, on June 14, 184~. Be-
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fore judgment was recovered in the replcvin suit, McLellan 
had removed from Boston and resided at \Varren, in the coun­
ty of Lincoln, in this State, and has continued to reside there 
since. The present defendant notified the attorney of Merrill, 
soon after judgment, and while the first execution was in the 
hands of said attorney, that McLcllan resided at Warren, and 
that he should insist that legal steps should be taken to recoyer 
the costs of McLellan. 

D. T. Jewett, for the plaintiff, contended that the action 
could be maintained in its present form, a special action on 
the case. Although the writ was indorsed before the Revised 
Statutes went into operation, yet judgment was not rendered 
until afterwards. Those statutes, c. 114, '§, 18, provide, that 
all suits against indorsers of writs shall be by action on the 
case, but the provisions do not extend to "liabilities heretofore 
incurred." No liability was incurred by the defendant until 
after judgment, and therefore the present case comes within 
the provisions of the Revised Statutes. 

But if it is to be considered, that the liability was incurred 
at the time the writ was indorsed, still case is an appropriate 
remedy, although scire facias would also lie. How v. Cad­
man, 4 Green!. 79. 

An action can be maintained against the indorser of a writ 
of replevin, although the bond provides for the payment of 
the costs. Gould v. Barnard, 3 Mass. R. 199. 

Walker, pro se, contended that the Revised Statutes could 
have no application to this case: - first, because they do not 
require a writ to be indorsed, where either of the plaintiffs 
resides within the State; and secondly, because all liabilities 
previously incurred are expressly excepted from the operation 
of those statutes. The liability was here incurred, when the 
indorsement was made. Were it otherwise, the repeal of the 
statute, requiring an indorser in a case like this, would have 
taken away all remedy against the indorser. 

Before the Revised Statutes made provision for a different 
one, in cases arising after they went into operation, the only 
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remedy against an indorser of a writ was by scire Jacias. 1 
Chitty on PI. 94, 106; Ruggles v. Ives, 6 Mass. R. 494; 
How v. Codman, 4 Green!. 79; 2 Salk. 598; Woodcock v. 
Walker, 14 Mass. R. :386; Reed v. Blaney, 2 Green!. 128. 

Another fatal objection to this action is, that the statute 
regulating replevin requires that a bond should be given with 
sufficient sureties, conditioned among other things for the pay­
ment of costs ; and in this case the bond has been paid and 
given up. Gould v. Barnard, :3 Mass. R. 199. 

The action cannot be supported, because by due diligence 
the costs could have been collected of McLellan. 

The opinion of the Court was by 

WHITMAN C. J. - This is a special action of the case, 
against the defendant as an indorser of a writ, and comes 
before us upon an agreed statement of facts. The writ en­
dorsed was replevin to recover a yoke of oxen. 

The first question raised, and discussed by the counsel for the 
parties, is as to the form of action adopted in this case ; the 

defendant contending, that it should have been scire facias, 
and not case. The Revised Statutes, c. 114, § 18, have pro­
vided, that suits against indorsers of writs shall be by special 
action on the case; but, in the conclusion of the same section, 
it is provided, that the same shall not extend to any liability, as 
indorser, theretofore incurred. This liability was incurred be­
fore the passage of those statutes. If, therefore, an action of 
the case would not lie, in such cases, before that event, it will 
not lie in this case. 

Before that time, it is believed, no such action was ever 
brought. Writs of scire facias, against indorsers of writs, 
have been very frequently in use; and no question was ever 
directly made, in reference to their suitableness for the purpose 
of recovering costs incurred by the defendants, in groundless 
suits against them, by plaintiffs, who we_re not responsible, or 
had avoided the payment of them, except in the case of How 
v. Codman, 4 Green!. 79, in which C. J. Mellen uses this 
language ; " We do not say that an action of the case would 
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not be as convenient and correct as the remedy by writ of 
scire facias; but there can be no advantage in changing a 
long established course of proceeding, which relates merely 
to the remedy, and has no connection with a right." The 
Chief Justice meant merely to suggest a doubt, it may be pre­
sumed, whether the remedy by action of the case might not 
originally have been adopted with propriety, instead of scire 
facias. This is inferable from his immediately adding "but 
there can be no advantage in changing a long established 
course of proceeding." His impression doubtless was that it 
would be incorrect to do so. 

When there is a well established course of proceeding at 
law, there is great advantage in adhering to it; and in suffer­
ing no unnecessary departure from it. It tends to certainty, 
simplicity and precision in legal proceedings. Any departure 
from it is accompanied with embarrassment and perplexity. It 
is like leaving a well trodden highway, in which all the in­
cidents are familiar, and well known, for one untrodden, and 
in which the obstacles to be encountered cannot be foreseen. 

Besides, if a statute creates a right, and prescribes the mode 
of proceeding to obtain the benefit of it, that mode must be 
followed, and none other. When it prescribes no mode, one 
must be devised, and sanctioned by the Court ; and, when so 
sanctioned, there is the same utility, and the same good sense, 
in holding it to be the only mode of proceeding admissible. 

The proceeding by scire Jacias was an appropriate mode 
for the purpose, and judiciously adopted. The case of indors­
ers is analogous to that of bail. The one is to secure the 
plaintiff in case of the avoidance of the defendant, and the 
other to secure the defendant in case of the avoidance of 
the plaintiff. In both cases the cause of action arises from 
matter of record. In both cases the cause of action is but an 
incident to a principal cause of action, already determined, the 
proceedings in which arc matters of record. A proceeding, 
therefore, by a species of judicial writ, to complete the remedy 
growing out of the original action, is obviously appropriate ; 
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and should not be departed from till a statute alteration to the 
contrary shall have taken effect. 

Another ground of defence is sot up, which we think might 
well be relied on. It is, that the attorney of the debtors, before 
the issuing of the alias execution against them, the doings 
upon which are relied upon to show avoidance in this case, 
apprised the present plaintiff of the fact that McLellan, one of 
those debtors, though of Boston when the original writ was sued 
out by them against the plaintiff, had removed into, and had 
become an inhabitant of Warren, in this State ; and neverthe­
less no endeavors were made to collect the amount due on the 
execution of him ; and there was no evidence to show that he 
had not estate sufficient to have discharged it, or that he in 
any manner avoided the payment of the amount necessary to 
discharge it. Before an indorser of a writ can be called upon 
for costs, for which judgment may be recovered against a 
plaintiff, reasonable diligence must appear to have been used 
to obtain them of him. Now here no such diligence was used 
against one of the original plaintiffs, who might have been 
called upon, and if called upon, might, for aught that appears, 
have discharged the execution. His being named in the origi­
nal writ against the present plaintiff as of Boston, cannot form 
an excuse for such an omission ; when it appears, as it does 
here, that the plaintiff had been apprised that McLellan had 
removed to this State, and had become a resident therein, and 
within the reach of the process of this Court. 

Plaintiff nonsuit. 

VoL. x1. 31 
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CYRUS MooRE versns THmrAs BoYD. 

In trespass qw,rc clrwsurn. it is not necessary to prove the trespass to have 

been corr,mittc,l on the day alleged in the declaration; and an amendment, 

changing the time, although unnecessary, may lie permitted by the pre• 
siding Judge. 

An entry upon the premises by the owner for that purpose, will have the 

effect to determine the cstatG of a tenant at will, and restore the legal 

possession to the owner in a qnalified manner, subject to the right of the 

tenant to remove his property witl,in a reasonaule time. 

After an entry upon the premises to terminate a tenancy at will, the tenant 

has no longer any other rights, than those of ingress, egress and regress, 

for a reasonable time, to tak" care of and remove his property, and can no 

longer continue the occllpation for the purposes of ordinary business. 

Bnt although an entry into real estate by the owner thereof, to terminate a 

tenancy at will, may be lawful and justifiable, yet if the tenant should be 

thrust out with violence, or without allowing him a reasonalile time to 

remove, that act would be unlawful, and would be such a violation of his 
rights of occupation for a special purpose, as would enable him to maintain 

an action of trespass quarc clausum. 

Tms was an action of trespass quare clausum. The tres­
pass was alleged to have been committed on August 4 and 5, 
1840. During the trial, the plaintiff moved for leave to amend 
his declaration by adding a new count, alleging the same tres­
pass to have been committed on July 17, 1840. This was 
objected to by the defendant, but permitted by the Judge, and 

made. 
The case came before the Court on a report of the case, 

reciting the whole testimony, the substance of which will be 
found at the commencement of the opinion of the Court; and 
on a motion for a new trial, because the verdict was against 

evidence . 
. Upon the evidence, TENNEY J. presiding at the trial, in­

structed the jury, that they could only find two distinct tres­
passes ; that the question was not when they were committed, 
but whether they were committed at all; that the plaintiff had 
a right to amend and allege the trespass as committed on the 
17th of July, but under this declaration the jury could find 
only two distinct trespasses ; that if the relation of landlord 
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and tenant by a parol lease exis1ed between the plaintiff and 
defendant, and the agreement between them was that the 
plaintiff should pay the rent at the time agreed upon, as a 

condition to be performed by him to entitle him to continue 

the occupation, and he failed therein, he could not complain, if 

he were required to remove immediately, and his lease would 
be terminated on that failure, but if there was no such condi­
tion, but the agreement was that the plaintiff might continue a 

year, and the defendant should receive his rent quarterly, or at 
any particular time, the obligation would be such, that the 
plaintiff would be entitled to a reasonable time within which 
to remove his property from the mill, if by the terms of the 

lease the time had not expired ; and the defendant would not 
have the right to hinder him in such removal; that both parties 
could put an end to the lease before the expiration of the time, 

or one only could do so; but if the defendant chose to put an 
end to the lease without the consent of the plaintiff, before the 

expiration of it by its terms, that the plaintiff should have a 

reasonable opportunity to remove his property from the mill, 
and the premises leased, before he interrupted him in going in 
and out, to take away the machinery, &c. and if this was not 

allowed this action could be maintained; that what was a 
reasonable time, was a question of fact, depending upon all 
the circumstances of the case, and for the jury to settle under 
certain rules and instructions of the Court ; that if the jury 
were satisfied that the defendant, on the 17th of July, went 
into the mill and directed Gould, who was in the mill, to stop 
the same, and exercised acts of ownership over it, the jury 
might regard it as an entry; and if Gould gave notice thereof 
to Veazie, the agent of the plaintiff, it was the same as if given 

to the plaintiff; and if they further found, that between that 
and the next interruption by the defendant, if on the 17th 
July, the seasonable opportunity to remove as aforesaid was 
given, they should return a verdict for the defendant, but if 

they should find the first entry was on the 17th, or any other 

time after that, any interruption to the removal of the property 
of the plaintiff was made by the defendants before a reasonable 
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time had elapsed, the plaintiff would be entitled to recover, 
but not for the shutting up the mill the first part of August, if 
the shutting up was at that time, and if that was after the 
expiration of such reasonable time after the entry and notice; 
that in determining whether the time was reasonable or not, 
the nature of the occupation and employment and condition 
of the property was to be regarded ; that the plaintiff was not 
bound to use extraordinary diligence, he was entitled to rea­
sonable opportunity to take out his property and set it up 
in some other place; that in assessing damages they would lay 
out of the case any losses which the plaintiff might have sus­
tained by losing an opportunity to saw the blocks, in fulfilment 
of his contract, nor were damages recoverable for a violation 
of defendant's contract in the lease with the defendant; that 
if they found a reasonable opportunity to remove the machin­
ery and other property belonging to the plaintiff had not been 
given, they would be authorized to return a verdict for the loss 
occasioned by such reasonable opportunity not being given, 
and if the defendant took out the machinery or other property 
and put it in any other place without giving the plaintiff such 
reasonable opportunity to remove it, and gave no notice thereof 
to the plaintiff, the jury would be allowed to return a verdict 
for the value of the same, but in such case they would not 
return any thing for the loss arising from such opportunity not 
being given. 

The defendant's counsel requested the Court to give the 
following instructions, viz : -

I. That no notice to quit was by law necessary. 
2. That if the plaintiff had any remedy it was in assumpsit, 

and not in the present form of action. 
3. That the defendant had a right of entry, and could enter 

at any time to terminate the lease, and consequently the plain­
tiff's action could not be maintained. 

4. That in the present action the plaintiff is not entitled to 
recover damages, if any, for other than that done to the plain­
tiff's machinery in removing it from the mill. 



JULY TERM, 1844. 

Moore v. Boyd. 

1st, 2d, and 4th requests; the presiding Judge declined to 
give any further or different instructions, than those expressed 
in the general instructions to the jury. Under the third re­
quest, he instructed them, that in a parol lease the landlord 
had a right of entry for the purpose of terminating the lease 
at any time, but declined giving them the instruction ; that 
therefore this action could not be maintained any further than 
is contained in the previous instructions. The verdict was for 
the plaintiff. 

If the foregoing rulings were correct, and the instructions 
given to the jury were also correct, and those requested and 
not given were properly withheld, judgment was to be rendered 
on the verdict; but if otherwise, the verdict was to be set 
aside, and a new trial granted. 

Hobbs argued for the defendant, and in the course of his 
remarks, cited Ellis v. Paige, 1 Pick. 47; Cruise, Tit. 9, c. 1, 
§ 18; Co. Litt. 55 (b); Curl v. Lowell, 19 Pick. 25; Mo­
shier v. &ding, 3 Fairf. 483; Davis v. Thompson, 13 Maine 
R. 209; Rising v. Stannard, 17 Mass. R. 282; No. 44, of 
American Jurist, 460; 2 Chitty's Pr. 753; Barnstable v. 
Thatcher, 3 Mete. 342; 14 Pick. 552; 4 Johns. R. 15; 14 
Johns. R. 135; 4 Kent, 116; 1 Chitty's Pl. 54. 

A. G. Jewett and T. McGaw argued for the plaintiff, 
citing Ellis v. Paige, I Pick. 43; Davis v. Thompson, 13 
Maine R. 209; Bishop v. Baker, 19 Maine R. 517. 

The opinion of the Court was drawn up by 

SHEPLEY J. -This case is presented for consideration on a 
report by the presiding Judge, and on a motion for a new trial, 
because the verdict was against the weight of evidence. There 
appears to be an error in the testimony of some of the wit• 
nesses respecting the time, when certain acts were done ; and 
it may not be easy to reconcile the whole of the testimony; or 
to· determine the precise time, when certain events occurred. 
But it will not, it is believed, be difficult to state the order of 
events, with the material facts attending them. There i1 no 
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sufficient reason to doubt, that a verbal agreement was made 
between the plaintiff and defendant, during the latter part of 
the month of April, 1810, for a lease of the saw mill to the 
plaintiff for the term of one year, for the purpose of sawing 
paving blocks. And that the plaintiff, by his agents, entered 

and made the alterations, and iutroducecl the machinery neces­

sary for the performance of that business, the defendant having 

a full knowledge of it and making no objection to it; and that 
the workmen commenced and continued for a time to saw the 
blocks. The defendant afterward entered into the mill, pro­
bably the latter part of the month of June, forbid the work­

men to saw, and directed them to shut down the millgate. 
The order was obeyed, And one of the workmen proceeded 
to Bangor and informed the plaintiff's agent, Veazie, of these 

proceedings. "While he was absent for this purpose, the "cut­

ting off saw" was removed from the mill, probably by the 
defendant, or by his order, as it was afterward produced by his 

agent, who states, that it was found in a store occupied by the 
defendant. After this the defendant appears to have left that 
place on a journey to Boston, and to have left the mills in 
charge of Ellis as his agent. The agent of the plaintiff then 
visited the mill and obtained permission from Ellis to occupy it 
as before, until the defendant returned. He obtained the saw 
from Ellis, and the workmen commenced again to saw in the 
mill, and so continued until after the defendant returned. 
The defendant again entered into the mill probably about the 
middle of the month of July, forbid the workmen to saw, 

and took out the "cutting off saw" and the mill chain. The 
agent of the plaintiff being informed of it, again visited the 

mill and endeavored to induce the defendant to permit him to 
continue to use it, but without success. He then informed 
him, that he should "get a chain and saw and carry on 
the mill ;" and he did so, and the workmen continued to saw 
in the mill until the fourth day of the next August, when 
they were arrested by an officer and removed from it by virtue 
of a legal process. On the following day the mill "was 

planked up." 
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The action is trespass quare clausum. The declaration al­
leged a trespass on the fourth and fifth days of August, 1840. 
The plaintiff was permitted to amend by alleging the same 
acts to have been committed on the seventeenth day of the 
preceding month. It is not necessary in this form of action to 
prove the trespass to have been committed on the day alleged. 
Although the amendment was unnecessary, it might well be 
permitted. 

It remains to consider the legal effect of these proceedings, 

and the rights of the parties arising out of them. The plain~ 

tiff had acquired only the rights belonging to a lessee at will. 
The defendant might terminate those rights at his pleasure. 
He could do no illegal act under pretence of doing it. It will 
not be important to consider the effect of the entry made by 
the defendant in June, if his agent could authorize the agent 
of the plaintiff to resume and continue the occupation. The 

entry made in July would then have the effect to determine 
the estate of the plaintiff, and to restore the legal possession to 

the defendant in a qualified manner, subject to the right of the 

plaintiff to remove his property within a reasonable time. But 
the plaintiff could have no longer any other rights, than those 

of ingress, egress, and regress, for a reasonable time to take 
care of and remove his property. He could no longer lawfully 
continue the occupation for the purpose of sawing his paving 
blocks. Davis v. Thompson, I Shep!. 209; Curl v. Lowell, 
19 Pick. 25. An entry may be lawful and justifiable for one 
purpose, and unlawful and unjustifiable for another. While 
an entry to determine an estate is lawful, yet if the tenant 
should be thrust out with violence, or without allowing him a 
reasonable time to remove, that act would be unlawful, and 

would be such a violation of his right of occupation for a 

special purpose as to enable him to maintain the action of 
trespass quare clausum. Ellis v. Paige, l Pick. 43. In 
this case the defendant would then appear to have violated the 

plaintiff's right of occupation for a special purpose, by the re­
moval and detention of the "cutting off saw," (it being the 
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property of the plaintiff) when he made the entry in July. 
And he could not therefore fully justify that entry and his 
proceedings under it. The agent of the plaintiff, instead of 
submitting to the determination of his estate and proceeding 
to make preparations for a removal of his property, as he 
should have done, " told the defendant he should get a chain 
and saw and carry on the mill." He did so ; and withheld 
the possession from the defendant, not for the special purpose 
of removing the plaintiff's property, but for the purpose of 
continuing to use the mill, as before, for sawing the blocks. 
And he so continued to occupy the mill from the seventeenth 
day of July to the fourth day of August, without making 
apparently the least preparation for removal of the property 
and without exhibiting any indications of such an intention. 
And from his own declarations it would seem to be clearly 
proved, that he intended to persist in the course he had com­
menced. The defendant was not obligr,d to submit to such 
a declared and open violation of his rights. He might law­
fully use the means necessary to prevent it, and might, if neces­
sary for that purpose, close up the mill. His entry and pro­
ceedings therefore on the fourth and fifth days of August were 
not necessarily illegal, even if a reasonable time had not elaps­
ed for the removal of the property, because the possession 
does not appear to have been withheld from him for the pur­
pose of such a removal. If the plaintiff have no cause to 
complain, that he was excluded from such an occupation, he 
can have none for a coutinuance of that exclusion, unless it 
should appear, that he was afterward refused entrance and 
opportunity to remove his property on application for that pur­
pose. Upon the testimony· now presented, the plaintiff, if duly 
authorized to continue to saw after the first entry, would ap­
pear to be entitled to recover for all injuries suffered by the 
removal of the "cutting off saw" from the mill on two differ­
ent occasions, and for its value, as he withheld it, when it 
was demanded of him. He would not seem to be entitled to 
recover any further damages, unless it should be made to ap­
pear, that the defendant had unnecessarily injured his property 
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by removing it from the mill, or had injured it while in his 
possession, or had refused to permit the removal of it, when 
requested. 

There is another aspect of .the case presented by the testi­
mony less favorable to the plaintiff. Ellis testified, that the 

defendant " charged him to let no one occupy the mills." 
According to this statement he had no authority, as the agent 
of the defendant, to permit the agent of the plaintiff to com­
mence again to saw after the first entry. And unless that act 
has been ratified by the defendant, the plaintiff would appear 
to have been conducting unlawfully, while he continued to use 
the mill after that time for sawing blocks. And in such case, 
the defendant would be entitled to make the second entry with 
the rights and upon the principles already stated in relation 
to the last entry. The case not having been submitted to the 
jury upon these principles, the verdict is set aside and a new 
trial is granted. 

VoL. xi. 32 
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HE:-.RY B. FARXHA~I versus SAMUEL A. G1LMAN ~ al. 

S.urn versus S:.ME. 

If an attorney, to whom a demand is entrusted for the purpose of rcceivint 

or securing the anwunt d11e, authorizes an oHict~r, who may receive a writ 

thereon, to take the rnceipt of a certain individual for the goods which he 

directed to be attached, or approves the same after it is so taken, the officer 

is discharged from his liabi,ity for not rP.taining the possession. This, how­

ever, does not rcle,1s,l those who had given the receipt, but is only an 

adoption of the act by the creditor for his own benefit, who thereby acquires 

an equitable interest therein, wbich will be protected by the Court. 

And if the creditor has brought a suit against the officer for neglecting to 

keep the goods attached, so that they might be taken on the execution, and 

has failed therein on the ground, that the receipt was approved by the 

attorney of the credit,ir, this fornishes no bar to a recovery upon the receipt. 

Where goods were attached, and the debtor, with a surety, gave a receipt 

therefor to the officer, and such proceedings were had, that both had be• 

come liable upon the receipt; an<l then the principal debtor went into 

bankruptcy and obtained his certificate of discharge as a bankrupt, under 

the laws of the united States; such certificate will discharge the bankrupt 

only, and not the other receipter. 

And it seems to have been held by a majority of the Court, that prior to the 
statute of 1844, c. 115, that on such discharge of the bankrupt, he was 
entitled to costs against the plaintiff. 

Where by a mistake of the clerk of the Court the execution upon which 

the demand upon the recoipters was made, was issued for too large a sum, 
and this error was afterwards corrected, the goods having been disposed of 
so that they could not be delivered to the officer when the demand was 

made, it was held, that the objection of a want of due demand of the goods 
could not prev•lil. 

AssuMPSIT upon receipts for goods attached by the plaintiff, 
then a deputy sheriff, as the property of Samuel A. Gilman, 
in suits, Henry Rice against him. 

There were two distinct suits, tried at different times, when 
different Judges were presiding, but the questions of law em­
braced in one case included all that were raised in the other. 
Only one of the cases will therefore be mentioned hereafter. 

The plaintiff proved an attachment of the property in the 
suit, Rice v. Samuel A. Gilman, receipt therefor signed by 
him and by the other defendant, a judgment in favor of the 
plaintiff, issuing of an execution, delivery of the same to an 
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officer, and demand of the property within thirty days after 
judgment, and refusal to deliver it. 

The defendants then introduced in evidence a certificate of 

the discharge of Samuel A. Gilman in bankruptcy, under the 
laws of the United States, obtained long since the pendency 

of this suit. The plaintiff moved for leave to discontinue 

against Samuel A. Gilman, which was permitted, and the dis­
continuance entered. Gilman moved that his costs should be 

allowed him. The decision of this question was reserved for 

the consideration of the whole Court. 

The defendants then offered in evidence the record of the 
judgment in an action, Henry Rice v. Daniel Wilkins, late 
sheriff of the county, for the default of the plaintiff, his dep­

uty, in not safely keeping the property attached and receipted 

for by the defendants, wherein the verdict was that Wilkins 

was not guilty. 

The plaintiff then called J. Cutting, Esq. one of the counsel 

in that suit, and put to him the following interrogatory. Was 

the defence in the case, Rice v. Wilkins, placed by his counsel 

on the ground, that Farnham in taking the receipt had acted 

under the direction of Rice, or of his attorneys? This ques­

tion was objected to by the defendants, but TE.\'NEY J. presid­
ing at the trial, permitted it to be answered. The answer was, 
I think that was the ground of the defence, and that he took 
the receipt by direction of said Rice's counsel, and that after 

the taking of it, his doings were ratified by the attorney of the 
plaintiff. This question was one of the prominent points pre­
sented in the defence. The plaintiff, in that case, claimed 

that the receipt had been taken without his consent, and that 
the officer was responsible for so taking it. M. L. Appleton 
testified, that the present suit was brought by him by direction 

of Farnham, the witness supposing that Farnham was liable 

for the execution, Rice v. Gilman; that the receipt was not 

taken by his direction or consent, nor, as far as he knew, by 

the direction or assent of his deceased partner, Mr. Starrett; 

and that as Rice failed in the action against Wilkins, this suit 
was now prosecuted for his benefit. 
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The defendants proved, that the goods were never removed 

from the possessiou of S. A. Gilman, the debtor, and were 
disposed of by him before the demand. 

The plaintiff then offered in evidence the report of the 

Judge, presenting the question of law, in the case, Rice v. 
Wilkins. Its admission was objected to by the defendants, 
and excluded by the J udgc. 

The judgment and execution were referred to in the report 

of the Judge, but no copies appear in the case. It was, how­
ever, contended at the argument, that the demand on one of 
the receipts was void, because the execution on which the de­

mand was made, was issued for an amount greater than that 

to which the creditor was entitled. The facts relative to it are 
stated in the opinion of the Court. 

The consideration of the case was then taken from the jury, 
and submitted to the decision of the Court upon the evidence, 
or such of it as was legally admissible; and the Court were 

authorized to draw inferences, and enter the proper judgment 
by nonsuit or default. 

ftiL L. Appleton argued for the plaintiff; and 

A. Gilman and J. Appleton, for the defendants. 

The opinion of the Court was drawn up by 

TENNEY J. -In 1837, Henry Rice obtained two judgments 
in this Court against Samuel A. Gilman. On the original writs, 
the plaintiff, as deputy sheriff, returned goods attached ; re­
ceipts were taken therefor, and the goods were sold by the 
debtor in the due course of business, they not having be('B 
removed from the shelves. Executions were issued upon these 

judgments and put into the hands of an officer, who made 
demand of the plaintiff, he not being then in office, for the 
goods returned, that they might be seized and sold to satisfy 

the executions ; no delivery being made, the receipts were 
duly presented to those who gave them, and the goods called 
for, but not produced. These demands were all made within 
thirty days after the rendition of the judgments. A suit was 
brought against Daniel Wilkins, who was sheriff at the time of 



JULY TERM, 1844. 253 

Farnham v. Gilman. 

the attachments, for the default of the plaintiff, his deputy, in 
not keeping the goods, so that they could be sold, and the 
proceeds applied in satisfaction of the executions. The suit 
was defended upon the ground, that the attachments were 
made and the receipts taken in pursuance of the direction of 
the attorneys of Rice, and his doings afterwards approved and 
ratified by them. It appears, that the suits upon the receipts 
are now prosecuted for the benefit of Rice, though his attorney 
did not understand, they were so commenced. At the trial of 
these actions, it appeared that Samuel A. Gilman, who had 
till that time been a defendant therein, had received his cer­
tificate of discharge as a bankrupt. The writs were amended 
by striking out his name, his counsel objecting, unless the costs 
were paid. The question, whether he was entitled to costs, is 
submitted to the Court, who are to award them or not as the 
law may authorize and require. 

It is contended, that these actions cannot be maintained. 
1st. The plaintiff and the sheriff, ·whose deputy he was, being 
relieved from all liability, there is no one who can claim the 
damages sought to be recovered, after they may be obtained. 
And 2nd. That the discharge of the original debtor in bank­
ruptcy is to be regarded as payment of the debt. The right 
of the plaintiff to prove the ground on which the defence of 
the action of Rice against "\Vilkins was placed, was denied at 
the trial. This objection was not relied upon in the argument, 
though it was not positively abandoned. The receipts were 
signed by the original debtor and the present defendant, 
acknowledging the goods to have been attached as the pro­
perty of the former, and there is sufficient evidence in the 
case to make them liable, after the seasonable demand upon 
them, and their refusal to deliver the goods, and the actions 
being prosecuted for the benefit of the original creditor. We 
do not perceive any legal objection to this evidence, although 
there seems to have been little necessity for its introduction. 

If an attorney to whom a demand is entrusted for the pur­
pose of receiving or securing the amount due, authorizes an 
officer, who may receive a writ thereon, to take the receipt of 
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a certain individual for the goods, which he directs to be at­
tached, or approves the same after it is so taken, the officer is 
discharged from his liability for not retaining possession. Jen­
ney v. Delesdernier, 20 :Maine R. 183; Rice v. 1-'Vilkins, 21 

Maine R. 558. This however by no means releases those who 
may give the receipt, but is only the adoption thereof by the 
creditor for his own benefit; he acquires thereby an equitable 
interest, founded on a sufficient consideratioµ, which has long 
been recognized and protected by Courts of law. Dunn v. 
Snell Sf al. 15 Mass. R. 481; Vose v. Handy, 2 Green!. 322. 

From the evidence we are satisfied, that the original creditor 
had an equitable interest in those receipts, that there has been 
no release by him or the plaintiff to discharge their liability, 

and that the actions thereon can be maintained, unless the 
other ground of defence shall be allowed to prevail. 

By the bankrupt act of 1841, ~ 4, "No discharge of any 

bankrupt under this act shall relieve or discharge any person, 
who may be liable for the same debt as partner, joint con­
tractor, indorser, surety or otherwise, for or with the bankrupt." 
The certificate of discharge is rnfficient to release the bank­
rupt from his previous liability, but it is not a payment of the 
debt. If such a consequence results from a discharge, the 
words of the proviso just quoted would be without meaning; 
for if the debt be paid, no liability can rest upon any one 
therefor. A promise, obligatory at the time of the passage of 
the bankrupt law, to pay the debt of another, does not cease 
to be binding by the discharge of the latter. If a person 
gives a note as surety for one, who afterwards becomes a cer­

tificated bankrupt, as collateral security for a debt, by bond, 
judgment or otherwise, the discharge of the principal could 
not relieve the surety. And such a promise, made upon a con­

dition of some act to be done by the one, to whom it is made, 
becomes absolute on the performance of the condition. By 
such a promise, the surety becomes a debtor on his own con­
tract, upon which the certificate could have no retrospective 

effect, and he can derive no benefit therefrom. Champion 

f, Noyes, 2 Mass. R. 481. 
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Prior to the time when Samuel A. Gilman filed his petition 
in bankruptcy every thing had been done to render the signers 
of the receipts liable absolutely; a new promise had been 
made upon consideration and broken ; there was a new and 
distinct cause of action against both, which has in no way 
been invalidated, as it existed against the present defendant. 
It is not perceived, that he holds any different relation to the 
nominal plaintiff and to Samuel A. Gilman, than he would 
have held, had he given his note with the latter as collateral 

security for the debt. 
It is insisted for the defendant, that upon one of the re­

ceipts there has been no demand, which can bind him, inas­
much as it was made upon an execution, not corresponding 
with any judgment introduced. It appears, that the debt in 
the judgment on which this execution was issued, was made 
up for a greater amount, than the evidence offered in support 
of the declaration warranted, through the misprision of the 
clerk of this Court ; this error has since been corrected by the 
Court ; the judgment has not been reversed or annulled from 
the time it was rendered ; it was one upon which an execution 
was legally issued, and could have been renewed, conforming 
to the judgment after the error was corrected at any time 
before the discharge of the debtor ; it was issued upon no 
other judgment. The error could not discharge the obligation, 
created by the receipt; it in no manner operated to the preju­
dice of the defendant. He has proved the goods sold, so that 
he could not have delivered them, if he had wished so to have 
done. By the agreement, a default must be entered. 

A majority of the Court perceives no reason why costs 
should not be awarded to Samuel A. Gilman under the agree­
ment. He was entitled to them as a condition upon which 
the amendment was made, had it not been agreed that the 
question of costs should be presented with others in the case. 
He is the prevailing party also; and is not affected by the 
statute of 1844, c. 115, which was subsequent to the time 
when his claim arose. The suit was not pending against him 
at the time when the statute was enacted. 
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A person becomes legally cutitlPrl to shares in a b,ink by having them trans­

ferred to him on tho l,uol,s of the hank. Tile certificate of ownership is 

but atlditional c\·irlcncc of title. 

The Jcg,11 title to shares in a bank, c,·idcnccrl by the records of the cor­
poration, will not be affected by the owner's permitting the bank to treat 

them as its own property. 

,vhether a bank has paid in fifty per cent. of its capital stock in gold or silver 
within six months after receiving its clrnrtcr, is to be ascertained and 

proved in the manner prescribed in the gtatute, by the certificate of the 

commissioners appointed for that purpose. 

When a bank has been in operation for several years, it is to be prernmed 

that the remaining fifty per cent. of its capital stock has been paid within 

twelve months after the reception of its clrnrtcr. 

,vhere a Lank charter is received and takes effect on the first day of acer­
tain month, the corporation may legally act under the charter on that day; 

and a ]~gal trunsfor of shares in tl,e bank may be made on tho fir;;t day of 

the same month of the next year. 

In no proper sense can individuals be considered as agents of a bank in 

making their own note payable to the same Lank. 

'\,Vhen an agreement ],as been reduced to writing, purporting to be between 
certain individuals in relation to the transfer of shares .in a bank, but not 

signed by all the parties, their rights must depend, not upon what they 
considered tliem to be, nor upon the fact, that the parties considered the 
agreement to be closed, and one party claimed the benefit thereof; but 
upon the application of the principles of law t0 tlie facts proved. 

Tms action was submitted for the decision of the Court 
upon the facts stated in the deposition of Cornelius Bedlow, jr. 
formerly cashier of the bank, with the paper annexed thereto ; 
and the Court was authorized to order a nonsuit or default to 
carry the decision into effect. The substance of the contents 
of the deposition appear in the opinion of the Court. 

Hobbs, for the defendants. 
I. The note declared on is void, it being made in substitution 

for one given in violation of the statute regulating banks and 
banking. Stat. 1831, c. 519, ~ 3. 

It was substituted for the note of Holbrook and Joel Wilson 
of Oct. 12, 1836, which note was received in payment for the 
capital stock to enable the bank to go into operation. The 
capital stock should have been paid in, in gold or silver. 
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Taking the notes was a fraud and a violation of the statute. 
The substituted note is tainted with the fraud. 

2. If it is said that the note \Vas given in consideration of a 
transfer of the stock, the ans,rnr is, that that too is a violation 
of the statute, because no transfer thereof could be made 
" except by execution or distress, or by administrators or 
executors," until the whole amount of the capital stock had 
been paid in; no part of these GB shares was ever paid in. 

3. But there was no transfer of the stock to the defendants, 
and so no consideration for the note. The facts agreed, or 

testimony of Bedlow, put this beyond doubt. 
The defendants appeared on the books of the bank to be 

stockholders, but no certificates of stock were ever delivered 

to them. Besides, the bank treated this stock as its own ; 
received the dividends and paid the taxes, and what is more, 
sold two shares to French, without the intervention of the de­
fendants, and took the proceeds to their own use. 

4. But if the note is valid then the defendants contend, 
that they were the mere agents of the bank ; and that the 
directors' bond of indemnity, and the action of the bank in 
regard to this stock, are evidence to prove, and does in fact 
establish such agency. 

The commencement of the present suit is in violation of the 
agreement of the parties; and although said agreement, or 
bond of indemnity cannot, perhaps, be pleaded in bar of the 
action, yet to avoid circuity of action, the Court will treat it 
as matter of recital and admission, to operate as an estoppel. 
The authorities to this point are collected in Saunders' Pl. and 
Ev. vol. 1, title, admission; I Greenleaf on Ev. <§, 22, 23, 24. 

The defendants were induced to sign the notes upon the 
representations and covenants of the plaintiffs. They cannot 
acquire an advantage to themselves by violating their covenants 
or agreements, which, for the purposes of the present defence, 
may well be treated as admissions. Stark. Ev. part 4, title, 
admissions. Jan'y 4, 1845. 

E. Kent and S. W. Robinson, for the plaintiffs. 
This action is prosecuted by the recei...-ers of the bank, for 

VoL. x1. 
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the benefit of its creditors, and also of the other stockholders. 
It appears, from the deposition of Bcdlow, that when the 
bank was about to go into opcrntiou, it was found that the 68 
shares now represented by the defendants, had not been taken 
up. It was supposed to be necessary that they should be, in 
order to put the concern into operation. Accordingly, an 
agreement was made between the then directors or managers 
of the concern on one side, and the defendant, Burr, and one 
Wilson, on the other, by which the latter agreed to take these 
shares till some other arrangement should be made, giving 
their note therefor at the par value. This was 12thOctober, 
1836. In this agreement, it was stipulated that Burr and Wil­
son should not be considered liable on their note, but should 
be indemnified therefor by the other party. Subsequently, for 
reasons stated in the deposition of Iledlow, a new arrangement 
was made, 1st April, 1837, by which Holbrook was substituted 
for Wilson, as a stockholder, and Burr and Holbrook, the 
present defendants, gave their note for the amount, which is 
the note in suit. 

How far the private agreement in favor of Burr and Wilson 
above mentioned, was renewed in the new arrangement with 
Burr and Holbrook, and when, if at all, will be considered 
presently. It is sufficient here, to observe that the agreement 
was throughout, from its nature, a secret one. Its very pur­
pose and object required that it should be concealed from the 
public, and the case furnishes no grounds for supposing that it 
was known to the other stockholders, who undoubtedly paid in 
their money in the full reliance, that the defendants were bona 

fide subscribers to these 68 shares. 
To the maintenance of this action, several objections are 

raised by the defendants' counsel. 
1. That the note is void, as being in violation of the stat­

ute of 1831, c. 519,-§, 3. 
That section requires that, before a bank goes into operation, 

50 per cent. of its capital stol:k shall have Leen actually paid 
in, &c. Not that each individual stockholder shall have paid 
in 50 per centum on the amount of his stock, but merely that 
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that proportion of the whole capital shall have been paid in. 
It is to be presumed that this provision had been duly com­
plied with by the other stockholders, else the bank could not 
have gone into operation. The contrary supposition would 
make the commissioners guilty of fraud and perjury, in certify­
ing what was not true. 

2. The clause in tn.e same section of the act of 1831, 
restricting transfers of stock, is also relied on by the defend­
ants. That clause does not apply to a case like the present. 
It intends, obviously, a transfer of shares from one already a 
stockholder to some other person, in the ordinary way of bar­
gain and sale, as merchandizc. Herc was no such transfer. 
The original subscription was rescinded, with the consent of 
certain officers of the bank, so far as Wilson was concerned, 
and Holbrook was substituted in his place, and occupied his 
position, just as if he had been an original subscriber. 

Whether such an arrangement was authorized by the law or 
not, it is not competent for the defendants to avail themselves 
of the objection, as we shall attempt to show in conclusion of 
the argument. 

3. It is insisted that here was no consideration for the 
note, because the stock was not actually conveyed to the de­
fendants. 

It is a sufficient answer to say that they consented to be 
held out to the public as stockholders, by being entered on the 
bank books as such, and gave their note for the amount. 
This made them stockholders. No delivery of certificates was 
necessary for that purpose. They were legally entitled to such 
certificates, and might have had them if they had desired it. 

The circumstances testified to by Bedlow, of the control 
exercised by the directors over these 68 shares, after they were 
taken by the defendants, and the sale of two of them to 
French, show only that the defendants were not expected to 
be permanent stockholders. They consented to take the stock 
for the time being, with the understanding that as fast as the 
directors should find persons willing to take shares and pay for 
them, they would relinquish the required proportion of stock 
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and have an indorsement made on their note pro tanto. If 
the business of the bank had been prosperous, we should never 
have heard of this defence. It has turned out otherwise, but 
they must abide by the liabilities they have assumed. They 
consented to take their chance in the adventure. "As they 

have sown, so must they reap." 
4. As to the effect of the supposoo contract between the 

directors and the defendants. 
Bedlow testifies under the impression that the written con­

tract, made Oct. 12, 1836, with Burr and Wilson, was renewed 
April 1, 1837, in favor of Burr and Holbrook; and that the 
contract of Dec. 1, 1841, a copy of which is annexed to his 
deposition, was a renewal of this second contract. In this he 
is certainly mistaken, as is demonstrated by subsequent parts 
of his own testimony. He refers to the memorandum in 
brackets, at the encl of the last contract; and this shows it to 
have been a renewal, not of the supposed contract of April 1, 
1837, but of the original one of Oct. 12, 1836. It is mani­
fest that there never were but these two contracts reduced to 
writing; though the other may have been talked qf, and hence 
the confusion in the witness' mind. 

But if the facts had been as he supposes, they would still 
amount to nothing, as neither of the contracts was ever exe­
cuted to the defendants, or delivered to therh; hence they are 
to be regarded as mere nullities. It cannot be pretended that 
Bedlow was the agent of the defendants so far as to make a 
delivery to him of the papers, equivalent to a delivery to them ; 
for he expressly says they were placed in his hands for the 
purpose of being delivered to the parties when they should 
have been signed by the defendants, which was never done. 
Bedlow seems to think he was in some sort an agent or trustee 
of the defendants, but no fact is disclosed showing him to have 
been invested with any such character. All that appears is, 
that on one occassion he advised Bun to have the contract 
signed, &c. But the latter did not comply with the advice, 
and his reply to Bedlow, translated into plain English, amounts 
to this, " I prefer to let the matter stand. Perhaps the con-



JULY TERM, 1844. 261 

Agricultural Bank v. Burr. 

cern may prove a good speculation, but ifr.,it is likely to turn 
out otherwise, if you see any danger, let me know in season 
that I may claim the benefit of the contract." Matters re-' 
mained thus till a few days before the bank failed, when it 
seems there was an "apprehension" of something, and. the 
old dead contract was resuscitated in a new draft; but even 
this was never signed by the defendants, nor delivered to them, 
but remains i1~ Bedlow's hands to this day. 

Again, if the supposed contract had been duly executed, so 
as to bind all the parties to it, still it cannot avail the defend­
ants to defeat the action. It is not a contract with the plain­
tiffs, but one between them and certain individuals who do not 
even assume to contract for or bind the plaintiffs. It does not 
appear that these were directors, and the contract at most 
amounts only to an agreement by a third party to indemnify 
the defendants for signing the note ; and to that party they 
must look for redress. 

But, placing this matter on the ground the most favorable 
for the defendants which can possibly be claimed, the defence 
is still unavailing. Supposing those who contracted with them 
to have been the actual board of directors (which does not ap­
pear) and that they had contracted in that capacity (which 
they did not,) still, their contract cannot bind the plaintiffs for 
the following reasons : -

1st. They had no authority to bind the· plaintiffs by any such 
arrangement. 

2d. It was a fraud upon the creditors and bona fide stock­
holders of the bank, who have a right to rely upon this note 
as a portion of the common assets. They are interested to 
have this note collected and brought into the common fund, 
that equal justice may be meted out to all. They have parted 
with their own money or given their securities in good faith, 
and now it is sought to add to their already severe losses by 
releasing these defendants from the payment of their note. 
The creditors and the bona fide stockholders are represented 
by the receivers, who have brought this suit for their benefit. 
The arrangement relied upon in the defence, was a deliberate 
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scheme of fraud ai.d deception, to which the defendants vol­
untarily lent themselves. They cannot be relieved from the 
consequences of their imprudent act, without gross injustice 
and wrong to innocent parties, and therefore the defence must 
fail. March 5, 184:5. 

Hobbs in reply: -
The arrangements made between the defendants and the 

individuals named in the agreement, whatever they were, were 
adopted by the plaintiffs, and acted upon by them, as binding 
upon the bank, from the time it went into operation, in Oct. 
1836, till its affairs were placed in the hands of the receivers. 
That agreement was signed by said individuals as directors. 
Such is the testimony of Bedlow ; or a fair inference from 
what he testified. But whether the directors had authority to 
make such an agreement, or not, it is enough for the defend­
ants, that the bank approved it and treated the stock as its 
own. The fact that the receivers have charge of the bank's 
concerns, cannot change the nature of things, or its relations 
to others. 

It is competent for the debtors of the bank to show fraud, 
usury or any other matters in defence of claims existing against 
them on the books, or in the papers, of the bank. 

The real stockholders have no cause of complaint. These 
68 shares are their property and have been managed as such. 
They have had the dividends on them. They have paid the 
tax. The creditors of the bank have ample sec11rity against 
the bona fide holders of stock. 

The receivers have nothing to do with the relative rights of 
stockholders. Their commission ends with the payment of 
the debts due to bill holders and other creditors of the bank. 
Rev. St. c. 77, <§, 75. 

The case finds, that the defendants were not subscribers to 
the 68 shares, before or at the time the bank went into opera­
tion, but that said shares had been subscribed for or agreed for 
"by certain persons in Bangor, who afterwards failed to pay 
for them," so that when the bank went into operation these 
shares were the property of the bank, and on which the bank 
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must have advanced the half required bv law. There is no 
pretence that the defendants, Rurr and ,Vilson, eYer paid any­
thing to put the Lank in operation. 

If the arrangement of Oct. 12, 1836, was a fraud, the plain­
tiffs were parties to it and cannot take advantage of it. 

The bank being thus a stockholder could not sell or trans­
fer its shares until the whole capital had been paid in, in gold 
or silver. The sale to the defendants, if it be such, was in 
violation of Stat. 1831, c. 519, ~ 3. The distinction be­
tween a sale by the bank, and by a stockholder, "as merchan­
dize," attempted to be raised by plaintiffs' counsel, does not 
exist. The language of the statute is general, "no shares, &c." 

But there was no consideration for the notes ; no certifi­
cates of stock were delivered ; none were recorded ; no evi­
dence of any transfer of stock to the defendants. Every fact 
tending to show a transfer is negatived by the conduct of· the 
bank in relation to these shares, treating them always and 
uniformly as their own; and by that of the defendants in not 
claiming dividends thereon. March 11, 1845. 

The opinion of a majority of the Court, WHITMAN C. J. 
concurring with the other Judges in the result, but giving his 
reasons in a separate opinion, was drawn up by 

SHEPLEY J. -This suit is upon a negotiable promissory 
note for the sum of seven thousand and three dollars, made by 
the defendants on April 1, 1837, and payable to the bank on 
the first day of October following. The case is submitted, as 
an agreed statement, upon the deposition of Cornelius Bedlow, 
jr. who was formerly the cashier of the bank. 

Several grounds of defence are presented in a written argu­
ment for the defendants. The burden of proof. is upon them. 
One is, that the promise ,ms made without consideration. 
Bedlow states, that "the amount of stock taken by them, for 
which said note was given, was sixty-eight shares ;" and that 
they became stockholders on the books of the bank for those 
shares on that day ; but no certificates of stock were ever de­
livered to them. A person becomes legally entitled to shares 
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by having them transferred to him upon the books of the bank. 
The certificate is but additional evidence of his title. That 
the title was conveyed by a transfer upon the bank books is 
shown by several provisions of the statutes then in force. 
That was the evidence of title, upon which they might be 
attached on a writ, or seized and sold upon an execution ; and 
upon which the cashier was to rely, wben he gave to an officer 
a certificate to enable him to attach and sell them. The sale 
by an officer would transfer the title without regard to any 
certificate, which the owner might hold. Ch. 60, -§, 6, 7, 8, 
and Ch. 519, -§, 18. The cashier might be required by the 
twenty-second section of the last named chapter to make a 
return under oath of the names of the stockholders and of the 
amount of stock owned by each. This he could only do by 
an inspection of the bank books. The twenty-eighth section 
provided, that the liability of a stockholder should not continue 
beyond the term of one year after he should have duly trans­
ferred his stock, showing that the title passed by the transfer. 

Indeed, it was then the only mode of conveying tho title; for 
this transfer was made before the passage of the act of 1838, 
c. 325, which authorized a transfer by an indorsement and 
<lelivery of the certificates and an entry of that transfer upon 
the records of the corporation. The fact, therefore, that no 
certificates were delivered, did not pre.-ent the defendants 
from becoming the legal owners of the shares. Nor did the 
other facts stated by the cashier, that the directors exercised 
the entire control of the stock, and managed it as the property 
of tho bank, received the dividends, and paid the taxes upon 
it, chapge or destroy their legal title. Tho sale of the two 
shares could have been effectual, by the directors, only by a 
transfer on the books made by the defendants, or by their con­
sent. They might at any time have transferred tho other 
shares, and the bank could not have resisted their right to do 
so. Those shares might have Leen seized and sold on an ex­
ecution against them, and conveyed as their property. The 
legal title would not be affected by their permitting the bank 
to treat them as its own property. 
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It is further contended, that they did not become the owners 
of those shares, because they were illegally transferred befote 

the capital had been wholly paid into the bank. The statute, 
c. 519, ~ 3, provided, that the capital should be paid "in gold 
and silver money in manner following, to wit: one half within 

six months and the other half within twelve months after 

receiving said charter." And that no bank should go into 
operation until fifty per cent. of its capital had been thus paid. 

This fact was to be ascertained and proved in the manner 
prescribed by the statute ; by the appointment of commission­

ers to examine and count the money actually in its vaults; and 

to ascertain by the oaths of a majority of its directors, that so 
much of its capital had been paid towards payment of their 

respective shares ; and to return a certificate of the facts to 
the office of the secretary of state. As the bank continued 

in operation for several years, this must be presumed to have 

been done. No mode of proof was prescribed by the statute, 

that the last half of the capital had been paid within the time 

allowed. These enactments were probably designed to insure 
a solid capital, and to prevent irresponsible persons from taking 

the stock, that they might speculate upon it by a transfer 

without being obliged to pay for it. The intention was to 
prohibit a transfer until after the whole capital was required 

to be paid in. The intention could not have been to prohibit 
and render illegal, transfers made many years after that time, 
upon proof, that the whole capital of the bank had never, in 
fact, been wholly paid in. The effect of such a construction 
would be, that such sales made between parties, both of whom 
were innocent and ignorant of any error or violation of law, 
must be considered as illegal and void, if it should be proved, 
that some fraud had been practised upon the commissioners, 

to procure an erroneous certificate, or that the last half of the 

capital, by some error or misconduct, had not in fact been all 

paid in. Such consequences could not have been intended; 

and the language does not necessarily require such a construc­
tion. The design appears to have been to require the whole 
capital to be paid within twelve months after receiving the 

VoL. xr. 31 
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charter, and to prohibit a transfer of the shares during that 
time. The charter of this bank, being then a private act, took 
effect, and was therefore received, on April 1, 1836; and the 
transfer of these shares on April 1, 18;37, ,ms not made within 
twelve months after receiving the charier ; for an act might 
have been legally done under the charter on April 1, 1836. 
Com. Dig. Temps, A.; Castle v. Burditt, 3 T. IL 623; 
Priest v. Tarlton, 3 N. II. R. 93; Wheeler v. Bent, 4 Pick. 

167; Windsor v. China, 4 Greenl. 303. 
Another ground of defence is, that the defendants held the 

shares as agents of the bank ; and that the bank, by a written 
contract, agreed to indemnify and save them harmless from 

this note. 
In no proper sense can they be considered as the agents 

of the bank, in making their own note payable to the bank. 
Whether they can be enabled to resist successfully the pay­
ment of it by such a contract, must depend upon the testimony 
of the witness. He states, in substance, that there was an 
agreement, reduced to writing, when the note was made ; that 
he made two copies of it, one for each party ; that these were 
signed by the directors, and not by the defendants; that both 
parts remained in the bank until the month of January, 1842; 
that he asked one of the defendants, on two different occasions, 
whether it was not best to have the contract signed, as he 
might feel safer to have it, who replied in substance, that he 
trusted to him, that all was safe, and to be informed, if there 
was apprehension of any thing; that in 1841 the defendants 
desired to have the contract renewed, and signed by the direc­
tors then in office ; that he thereupon copied it, substituting 
the names of the existing directors for those of the former, 
and altering the date to December 1, 1841. This does not ap­
pear to have been signed by either party; and the defendants 
must rely upon the one bearing date on April 1, 1837, a copy 
of which is annexed to the deposition. Speaking of that, the 
witness says, " the parties considered the agreement as closed 
on the part of the bank ; and the papers were left with me to 
be passed or delivered to the respective parties, whenever they 
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should be signed by Messrs. Burr and Holbrook ;" that they 
"always claimed the benefit of said agreement;" and "through­
out the whole time" they "considered me as holding the bond 
for them." 

Their rights must depend, not upon what they, or the 
parties, considered them to be ; nor upon the facts, that the 
parties considered the agreement closed on the part of the 
bank, and that the defendants claimed the benefit of it; but 
upon the application of the principles of law to the facts 
proved. The copy annexed to the deposition purports to be 

. an agreement between certain persons named, of the first part, 
and the defendants of the second part, by which the parties of 
the first part engage to indemnify and save harmless the parties 
of the second part, from this note, and from all paper arising out 
of it, and to pay all taxes on the shares. While the parties of 
the second part, upon performance and a surrender of their 
note, engage to convey the shares to the parties of the first 
part, and to permit them to receive all dividends. The per­
sons named as the first party, are not stated to be directors of 
the bank ; and they do not profess to make the agreement in 
that capacity, or to act in behalf of the bank, or for its benefit. 
The shares were not to be conveyed to the bank, but to them. 
The contract purports to be one made between individuals 
acting for themselves alone. It does not, however, appear to 
have become binding upon any person. The copy signed by 
the parties of the first part, was not to be delivered, until the 
counterpart of it had been signed by the other party. It is 
apparent, that they could not have intended to be bound to 
indemnify the defendants without being entitled to a convey­
ance of the shares. The defendants chose not to bind them­
selves by signing to make a conveyance of them. Instead of 
doing it, they required a new contract, in December, 1841. 
The supposed contract cannot, therefore, affect the rights of 
these parties. 

Defendants to be defaulted. 

WHITMAN C. J.-It seems to me that the same principles 
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should govern in the decision of each of these cases. I shall 
therefore, proceed to the consideration of them together. By 
an act of the legislature the plaintiffs were, in 1836, incor­
porated as a banking company; and were authorized to raise a 
capital of fifty thousand dollars to be employed in banking 
operations ; with all the powers and privileges, and subject 
to all the duties, liabilities and requirements specified in the 
act, " entitled an Act to regulate banks and banking," passed 
in 1831. 

It is well known that the legislature have at all times been 
solicitous to guard, as far as might be practicable, against 
abuses in banking operations. In accomplishing such a desi­
rable object numerous difficulties have been encountered. 
Banks in comparatively obscure places, with capitals of in­
ferior magnitude, have been called for. The cupidity of 
individuals, in such cases, too frequently comes in conflict with 
the safety and rights of large portions of the people, who are 
continually, and in accordance with the obvious design of 
banking institutions, becoming creditors thereto. The act of 
1831, contains numerous provisions, designed to guard against 
evils resulting from such causes. It is therein enacted, (<§, 2) 
that no bank shall make loans upon a pledge of its own stock ; 
and in <§, 3, that no bank, thereafter incorporated, shall go 
into operation until fifty per centum of its capital shall have 
been paid in gold and silver ; and be actually in its vaults; and 
that this shall be proved by the oaths of a majority of its 
directors ; and that the same has been paid in by its stock­
holders, toward payment for their respective shares, and for 
no other purpose ; and that it is to remain a part of its capital 
stock. And it is provided, further, in the same section, that 
the residue of the capital stock shall also be paid in gold and 
silver in six months next thereafter ; and that no part of the 
capital stock of any bank shall be sold or transferred, except 
on executi?n or distress, or by executors and administrators, 
until the whole of the capital stock shall have been so paid 
in. And in <§, 27, it is provided, that no stockholder shall, at 
any one time, hold and own more that twenty per centum of 
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its capital stock. By -§, 3;3 and 34, in case a bank shall fail 
to pay any of its creditors within a certain time after demand 
therefor made, and after certain proceedings shall have taken 
place preparatory thereto, commissioners may be appointed, 
who are to take its funds into their hands, and are authorized 
to commence and prosecute, in the name of the corporation, 
or in their capacity of commissioners, any action necessary 
to the collection of debts due to it. And by the act, c. 315, 
of 1828, ~ 3, it was provided, if any director or other stock­
holder shall aid and abet any person in borrowing and receiv­
ing from any bank any sum of money, or in otherwise be­
coming, for a valuable consideration, indebted to such bank 
with a fraudulent intent, that such sum borrowed, or debt owed, 
shall not be paid, and that creditors thereby shall suffer loss, 
and that the bank bills or bank notes, due from such bank, 
shall not be paid, he shall be subjected to a penalty. These 
provisions are all in substance reenacted in the Revised Stat­
utes; and show very fully what is intended to be insisted upon 
by the legislature. Vv e should now look into the cases before 
us, and see whether these rules have been infringed. 

It appears, that this bank went into operation in September 
or October, of the year its charter was granted; and on the 
stock, in reference io wl1ich the notes of the defendants were 
given, there is not the least reason to believe, that any per­
centage, in gold or silver, was ever paid into the bank. This 
stock amounted to one hundred and eighty-eight shares, being 
nearly nineteen fiftieth parts of the whole capital stock. The 
defendants deposited their notes in the bank for the par value 
of these shares ; and for what purpose ? It was not, as they 
contend, because they were, in consideration thereof, to be­
come the real bona fide owners of the stock. The bank, as 
they contend, had become virtually the owners of the whole of 
it; and ever afterwards treated it as their own. For what 
purpose, and with what understanding, then, did the defend­
ants give their notes ? Clearly to enable the bank to hold out 
to the public the appearance of that portion of its funds as 
genuine, when in fact both the defendants and the bank meant 
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it for nothing but a fiction. Such a transaction can be re­
garded in no other light than as an attempt to perpetrate a 
gross fraud. 

It is, however, contended, that the parties were in pari 
delicto; and that, therefore, potior est conditio defendentis. 
This proposition would avail the defendants, if the nominal 
plaintiffs were the exclusive and real parties in interest; but 
this is not the case. Banking corporations are but trustees. 
They are artificial bodies; created with a view, in a great 
measure, to the public interest. The enactments before re­
cited show, that, although they are entrusted with the funds 
of a large number of stockholders, and bound to manage them 
for their interest, they are also under obligations to hold, and 
so manage those funds, as to secure to their creditors, if 
practicable, an entire exemption from loss. This the nominal 
plaintiffs, the trustees in this case, have not done; and the de­
fendants colluded with them in their misconduct. The cestuis 
que trust, the creditors of the bank, and the real parties in 
interest in this case, are innocent ; and, if the conspiracy be­
tween the nominal plaintiffs, and the defendants, should be 
allowed to succeed, must be the sufferers. This action is pros­
ecuted by those, who have been appointed by authority, in 
pursuance of the laws before referred to, solely to look after 
and secure the rights of the creditors of the nominal plaintiffs. 
When this shall have been accomplished the funds, if any re­
maining, are to be restored to the corporation. We cannot, 
under such circumstances, shut our eyes, and refuse to see that 
creditors may be defrauded, unless the defendants are holden 
responsible. The creditors therefore are not to be affected by 
the maxim referred to. The defendants cannot succeed, but 
by taking advantage of their own wrong against innocent 
parties, which the law will not permit. The pretended agree­
ment, therefore, between the nominal plaintiffs and the de­
fendants, as to the cancelling of the notes without actual pay­
ment, if it ever existed, must, so far as the parties in interest 
here are concerned, be regarded as null and void. 
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It is further insisted in the defence, that there was no con­
sideration for the promises of the defendants. And it may be 
admitted, that they have derived no pecuniary benefit from 
the stock, in reference to which their notes were given. But 
a consideration may consist of harm to the promisee in interest 
when no benefit may have accrued to the promisor. The 
defendants promised the nominal plaintiffs, to pay them large 
sums, with a design, as we must believe, to aid them in prac­
tising a deception upon all, who might be induced to give 
credit to the ability and solvency of the institution ; and espe­
cially to the plaintiffs in interest in these suits. The notes, ac­
cording to the showing of the defendants themselves, were 
given and continued among the ostensible assets of the nomi­
nal plaintiffs, for nearly or quite the whole time, the bank was 
in operation, a period of nearly six years. During all that 
time the bank was enabled to exhibit these notes to the bank 
commissioners, annually appointed to inspect the doings of 
the banks ; and to make return semi-annually of their affairs 
to the Governor and Council, comprising the amount due on 
these notes among the debts due bona fide to the bank ; thus 
concealing from the public, and the plaintiffs in interest, that 
these notes were not regarded as constituting a part of their 
available assets, if such were the fact; and the defendants 
cannot be regarded otherwise, than as having aided the nomi­
nal plaintiffs, wittingly and willingly, in holding out to the 
plaintiffs in interest, these notes as a substantial portion of the 
resources of the bank, to enable it to redeem its circulating 
paper. The defendants, therefore, it seems to me, cannot be 
permitted, now to set up, in defence of this action, that their 
notes were not given for a valuable consideration. 

But a distinction is supposed to exist between the two first 
named cases, and the last; and that defaults must be entered 
in the two former, in which I concur, and that a nonsuit must 
be entered in the latter, in which, for the foregoing reasons, I 
do not concur. It is true that a fact exists in the latter, which 
does not exist in the former. This fact, however, which is, 
that the stock for which the note of the defendants in the 
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latter was given, was not actually transferred to them by name, 
but stood in that of the bank. To mo, so far as it regarded 
tho bank, and the defendants, in relation to their respective 
rights this was but a mere formality. True it is, that, as it 
might have affected the rights of the creditors of the defend­
ants, it might have been otherwise. But no such question 
arises ; and aside therefrom, and, as between the bank and the 

defendants, there was essentially no distinction intended or ac­
tually existing. The stock in tho one case stood in the names 
of the defendants on the books of the bank, and, in the other, 
in the name of the bank. Nevertheless, the parties concern­
ed, regarded their situation, in reference thereto, as precisely 
alike. The bank, in neither case, considered the defendants 
as the owners of the stock ; but treated it upon all occasions 
as their own ; and the defendants, without the slightest pre­
tence of claim on their part, have ever acquiesced in their do­
ing so; and, moreover, the testimony of the cashier of the 
bank fully proves such to have been in accordance with the 
explicit understanding and agreement of the parties. There 
was, then, the same consideration for the promise in the one 
case as in the others. No position is more frequently laid down, 
nor more uniformly adhered to, than that contracts between 
parties, when the rights of third persons are not in question, 
are to be interpreted as they themselves understood them, when 
no stern rule of law interferes to prevent it, and none such oc­
curs in this case. No one can fail to perceive, that the impu­
tation of a fraudulent purpose may be made with equal pro­
priety in reference to either of the defendants, without the 
slightest discrimination. To my apprehension, therefore, it is 
clear, that they stand upon an equal footing; and that it will 
be a palpable perversion of justice to suffer any of them to 
escape from the liability to the plaintiffs in interest, which, by 
the terms of their contract, and by their conduct for a series 
of years they have deliberately incurred. 
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THE AGRICULTURAL BANK versus JOEL WILSON Sr- al. 

The transfer of stock of a bank on its books, although no certificate of own­

ership is given, is sufficient to pass the property in the shares; and consti­
tutes a valid consideration for a note given to the barrk therefor. 

Tms action was submitted to the decision of the .Court 
upon the facts stated in the deposition of Cornelius Bedlow, jr. 
the former cashier of the bank. 

The facts appear in the opinion. 
The counsel submitted the case, upon the arguments in the 

action, in favor of the same plaintiffs against Burr & al. ante, 
p. ~56. 

Kent and Robinson, for the plaintiffs. 

Hobbs, for the defendants. 

The opinion of the majority of the Court, WHITMAN C. J. 
concurring in the result, but giving a separate opinion, ,vas 
drawn up by 

SHEPLEY J. -This suit is upon a ·promissory note for the 
sum of two thousand one hundred and twenty-four dollars and 
fifty cents, made by the defendants on the first day of October, 
1838, and payable to the bank in six months from the date. 
The case is submitted, as an agreed statement, upon the de­
position of the former cashier of the bank. He states, in 
substance, that, "two thousand dollars worth" of the stock of 
the bank, which before that time appeared to have been the 
property of other persons, was at the request of the directors 
of the bank transferred to one of these defendants, and that it 
continued to stand in his name upon the books of the bank, 
until the receivers took possession of its assets ; that no cer- · 
tificates were received by him ; that this note was at the re­
quest of the directors given for that stock ; that they prom­
ised that the defendants should not be called upon to pay it ; 
that no formal vote was passed on the subject; that no written 
agreement was made, "but that it was agreed or understood, 
that the debtors should be indemnified in the same manner as 
expressed in the written agreement executed by said direct,ors, 

VoL. x1. 35 



274 PENOBSCOT. 

Agricultural Bank v. Robinson. 

with Messrs. Burr and Holbrook ; and that reference was 
specially made in the arrangement to said agreement with Burr 
and Holbrook, which was then in the bank." He also states, 
that the former owners of the stock had never paid for it except 
by their notes, which were in the bank, when it commenced 
business, and were delivered up to them on an agreement 
made by the directors with them, that they should convey their 
stock to the bank and receive their notes. By the application 
of the principles of law stated in the case of this bank against 
Burr and Holbrook, decided at this term, to the facts in this 
case, the plaintiffs will be entitled to recover . 

.Defendants to be defaulted. 

THE AGRICULTURAL BANK versus HENRY K. RoBrnsoN £.j- al. 

To enable a banking corporation to maintain an action on a note made to it 
by an individual, there must be a consideration at the time of making thP 
contract; and no injurious consequences to the parties or to others, which 
may afterwards happen from its having been made, can constitute a legal 
consideration for it. 

If a note be made to a bank, without consideration, for the purpose of ena­
bling the corporation, by including it as a part of its funds, to make a col­
orable and false statement of its actual condition, although it might have 
been a just cause for a revocation of the charter, and perhaps of indictment 
of the persons concerned for a conspiracy to defraud, yet the bank cannot 
maintain an action on such uote. 

Tms action was against Henry K. Robinson and Putnam 
Wilson, and was, like the two preceding, submitted by the 
parties to the decision of the Court upon the facts stated in 
the deposition of Cornelius Bedlow, jr. formerly cashier of the 
Agricultural Bank. 

The facts in this case are stated in the opinion of the Court. 
Unlike the two preceding cases, no shares in the bank were 
conveyed to the defendants, nor to any other person or cor­
poration at their request, or in trust for them. 

Hobbs, for the defendants. 

I. The note declared on is void, it having been made m 
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substitution for one given in violation of the statute regulating 
banks and banking. c. 519, ~ 3. 

The capital stock should have been paid in, in gold and 
silver. Taking the notes of Emerson and others was a fraud 
on the statute. The substitution of the note declared on is 
equally so. 

2. If it is said, that the note was given in consideration of 
the transfer of stock, the answer is, that no stock was ever 
transferred to the defendants ; but if it was, it was done in 
violation of the statute, because, until the whole capital stock 
had been paid in, there could be no transfer thereof, except by 
execution or distress, or by administrators or executors. The 
case finds that no part of this stock was ever paid for, except 
by notes in fraud of the law. Section 3. 

3. The note is without consideration and void. The notes 
of Emerson & al. were given up, on their transferring their 
stock, not to the defendants, but to the bank, by which it was 
ever afterwards held, and managed. 

4. The bank has adopted and acted upon the arrangement 
of its directors with the defendants; and the whole transaction 
originating and ending in fraud on the part of the plaintiffs, 
they cannot recover. January 21, 1845. 

Kent and S. W. Robinson, for the plaintiffs, submitted this 
case on their part, upon their argument made in the case of 
the same plaintiffs against Burr & al. ante, p. 256. 

The opinion of a majority of the Court, WHITMAN C. J. 
dissenting therefrom, for reasons given, ante, p. 271, in an 
opinion with reference to this and the two preceding cases, 
was drawn up by 

SHEPLEY J. -This suit is upon a promissory note for the 
sum of ten thousand nine hundred and sixty-one dollars and 
twenty-five cents, made by the defendants on April 1, 1838, 
payable to the bank, or order, in six months after date. The 
case is submitted, as an agreed statement, upon the deposition 
of the former cashier of the bank. He states, in substance, 
that five persons named, and one firm composed of two other 
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persons named, owned stock in the bank to the amount of two 
thousand dollars each ; that their several notes for two thousand 
dollars each, given for that stock, remained in the bank from 
the commencement of · its operations until their stock was 
transferred, when they were delivered up to them respectively, 
by order of the directors ; that they transferred this stock, to 
the amount of two thousand dollars, to Stillman Wilson, and 
the remainder, amounting to ten thousand dollars, to the bank; 
that this note was made to the bank ON_ the occasion of such 
transfer of stock to the bank ; and that the only consideration 
for it was such transfer of stock to the bank. 

There was no agreement, that the bank should hold it in 
trust or for the benefit of the defendants. On the contrary 
there was, as the witness states, a verbal agreement made at 
the time, that they should not be called upon to pay the note. 
By such a transfer and arrangement, the defendants neither 

obtained, nor could obtain, any legal or beneficial interest in 
that stock. The stock was not transferred to the bank at their 
solicitation. That arrangement, according to the testimony, 
was wholly made between the former owners of the stock and 
the bank. The corporation parted with nothing to obtain the 
note; nor did it incur any liability or suffer any injury on 
account of receiving it. The only purpose disclosed for mak­
ing the note, appears to have been to enable the corporation, 
by including it as a part of its funds, to make a colorable and 
false statement of its actl1al condition. This might have been 
a just cause for a revocation of its charter; and the persons 
concerned in such an arrangement to deceive, might perhaps 
have been indicted and punished for a conspiracy, with intent 
to deceive and defraud the creditors or stockholders of the 
bank. But such illegal proceedings and liabilities could not 
change the fact, that there was neither benefit to the one party 
nor loss to the other, to form a consideration for the promise. 
If a man of property were to make a note without any consid­
eration therefor, to a person of doubtful credit, to enable him 
to use it by an exhibition of it to obtain credit, and he should 
thus use it, and obtain the desired credit; is the law such, that 
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the proruisee, upon such proof, coulil recover the note of the 
promisor? vVhen the law shall cor1clude, that an agreement 
between two person,5 to deceive and defraud a third constitutes 
a valuable consideration for the contract between themselves, 
he may; but not till then. The bank in this case docs not 
appear to be able to pbcc itself in a more favorable condition 
for a recovery. Nor can any injury, which a creditor or stock­
holder of the bank may be supposed to have suffered by it, 
constitute a consideration for the note. There is, in the first 
place, no proof, that any particular creditor or stockholder has 
in fact suffered by the making of the note. And the Court can­
not properly enter upon a wide range of conjecture, and infer, 
that some on<:; must have suffered by it, because the assets of 
the bank, as an insolvent corporation, were nearly four years 
afterward, placed in the hands of receivers. 

Moreover, if the doctrine were admitted, that the probability 
of loss or injury, which the creditors or stockholders of a cor­
poration might sustain by its taking a note and making a false 
exhibit of its funds, constituted a sufficient consideration for it, 
it would be difficult for any one to avoid his contract with a 
corporation by proof of a want, or a failure of consideration. 
It would not be difficult, in many cases, for the corporation to 
prove, that such contract had been exhibited as constituting a 
part of its assets, and that debts had been contracted with 
those, who relied upon such assets as the means of payment; 
or that its stock had been sold, and dividends declared upon it, 
on the faith, that such contract constituted a part of its funds. 
But a more conclusive answer is, that there must be a consid­
eration at the time of making the contract. And that no 
injurious consequences to the parties or to others, which may 
afterward happen from their having made it, can constitute a 

legal consideration for it. 
A nonsilit is to be entered. 
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SILAS SEARS versus vVrnsLOW WRIGHT. 

Where a note is made payable" from the avails of the logs bought of M. 
M., when there is a sale made," it is not payable npon a contingency, but 

absolutely; and when a reasonable time has elapsed to make sale of the 

logs. 

Paro! evidence is inadmissible to show, that it was the intention of the parties, 

when the note was given, that if it turned out, that on manufacturing the 

logs, there was a total loss thereof to the owner, the note was uot to be 

paid. 

AssuMPSIT on a note of the following tenor: - "Bangor, 
June 15, 1836. For value received, we promise to pay Silas 
Sears two hundred and thirty-three dollars and ninety-six cents, 
from the avails of the logs bought of Martin )\lower, when 
there is a sale made. $233,96. Winslow Wright & Co." 

The action was commenced on June 24, 1841. At the trial, 
before WHITMAN C. J. Martin Mower, for the plaintiff~ testi­
fied that he saw the defendant sign the note; that on the same 
day the defendant had purchased of Martin Mower logs to the 
amount of $6496,02, which were the logs referred to in said 
note; that one Hervey Pond, in the summer and fall of 1836, 
acted as the agent of the defendant in manufacturing and 
shipping said lumber, but could not state as to the quantity so 
disposed of by said Pond; that he heard defendant say, that 
Pond was to take charge of said lumber. 

Upon this evidence, together with the legal presumption of 
"a sale made," arising from the lapse of time between the date 
of the note and of the writ, the plaintiff relied. 

The defendant then offered to show, that he made endeavors 
to sell the logs referred to in the note, without manufacturing, 
as they lay, and advertised them for sale at public auction, but 
was unable at the time appointed for the sale at auction to ob­
tain a bidder ; that he then undertook to run and manufacture 
the same into boards in a prudent and careful manner, to the 
best advantage, and that the expense of running, boomage, 
sawing and manufacturing exceeded the value of the lumber 
by two thousand dollars ; that the defendant actually lost and 

paid out for the running, sawing and manufacturing more than 
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$ 1500 more than he realized from the proceeds of the lumber, 
when sold ; and that this was done with the knowledge of the 
plaintiff; that at the time said note was given, it was under­
stood, that said Wright was not to pay the same unless there 
were funds in his hands, after paying the expenses of sawing 
and running, and manufacturing; that the plaintiff frequently 
called while the logs were being manufactured, and afterwards, 
to know if there would be any funds after paying the bills ; 
and that the loss of two thousand dollars, by manufacturing, &c. 
was exclusive of the cost of the logs and amount paid by the 
defendant to Martin Mower, the whole loss being about $7000. 
This testimony the Court ruled to be inadmissible, and there­
upon the defendant consented to be defaulted, the default to 
to be taken off if the ruling was erroneous. 

ltL L. Appleton, for the defendant, contended, that the 
default should be taken off on either of two grounds: -

1. This was not an absolute promise to pay the sum men­
tioned in the note, but a conditional one, depending on whether 
the defendant realized sufficient for that purpose from the logs. 
There is no legal presumption, that this was done; and it was 
incumbent on tfie plaintiff to show that fact, before he was 
entitled to recover. The note was merely payable from a 
particular fund. The "avails of the logs" can mean only the 
amount realized, "when there is a sale made," above paying 
the expenses. Storer v. Logan, 9 Mass. R. 60. 

2. But if this is not the true construction, then the parol evi­
dence was admissible, to show that there were no "avails," if the 
burthen of proof, in that respect, was on us, and to show what 
the intention of the parties to the contract really was, it having 
uncertain and equivocal words, if our view of the meaning is 
not the correct one. 3 Stark. Ev. 1028, 1035; 1 Mason, 11 ; 
10 Mass. R. 379; 14 Maine R. 185. 

Cutting, for the plain_tiff, contended that the words, "avails 
of the logs," and "when there is a saie made," had reference 
merely to the time of payment. The money is payable abso­

lutely and unconditionally. 
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Here the parol evidence offered, was principally to show 
conversations at the time the note was given, which all the au­
thorities on the subject say are inadmissible. The words are 
intelligible in themselves, and cannot be ,explained by parol. 

But what are avails, but the proceeds of the sale? The 
defendant had received a much larger amount than our de­
mand. Besides, the defendant had no right to manufacture 
the logs, ·but was to sell them. And it is ridiculous to pretend, 
that the whole value of the logs would not pay this small note. 

The opinion of the Court was drawn up by 

WHITMAN C. J. - The note in suit was payable, "from the 
avails of the logs bought of Martin Mower, when there is a 
sale made." The logs referred to, were sold to the defendant 
for $6496,02; and many years had elapsed after the giving 
of the note, before the suit was commenced. It is cont_ended, 
that the logs could not be sold ; and that, on being manu­
factured into boards, there was a total loss to the owners; and 
it was offered to be proved, that it was the understanding of 
the parties, if such should turn out to be the case, that the 
note was not to be paid. We think the Judge at the trial did 
right in not permitting such a defence to be set up, as it would 
have been manifestly opposed to the spirit and meaning of the 
written contract, into which the defendant had entered. By 
the terms of that contract it could not be inferred, that the 
plaintiff had consented to subject himself to any s1:1ch con­
tingency. His agreement _in terms was to wait till the logs 
could be sold. Thus the defendants had a duty to perform. 
They were bound to sell the logs and to do it within a re:ison­
able time. A reasonable time for such purpose, had long 
since elapsed. To pretend that a quantity of logs, for which 
the defendant had been contented to pay $6496,02, could not 
be sold for the amount, ($233,91, and interest) due to the 
plaintiff, cannot be deemed otherwise than preposterous. J udg­
ment must be entered upon the default. 
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THE lNJ-IABITANTs oF HAMPDEN versus TnE INHABITANTS oF 
BREWER. 

Under the Stat. 1821, c. 122, n legitimate child, after he has become twenty­

one years of age, although Yoluntaril_v living with his father, no longer has 
a derivative settlement under him, if the father acquires a new one; but 
the settlcrneut of the child wl,cn he became twenty-one years of age, re­
mains, until he gains a new one for himself. 

Assu111PSIT for supplies furnished one Nancy Johnson, a 

pauper, whose settlement was alleged to have been in Brewer. 
The only question was, in which of these towns was the law­

ful settlement of the pauper. 

Nancy Johnson was the legitimate child of Ephraim John­

son, and was born on August 28, 1817. On Sept. 30, 1834, 
the legal settlement of Nancy Johnson and Ephraim Johnson, 

was in Brewer, and on that day they removed to Hampden, 
and the said Ephraim has ever since resided there. On the 

same 30th of September, 18:34, a guardian was appointed over 

said Ephraim, on complaint of the selectmen of Brewer, be­
cause of his spending his estate by idleness and excessive 

drinking. This guardianship still continues. On October 15, 
1834, the guardian of Ephraim Johnson purchased, on his 
account, a farm in Hampden, which has not yet been conveyed 

away. 
Nancy Johnson had her home at her father's until January 

25, 1838, working out at different places from time to time. 

She had not resided five years in Hampden, after she became 
twenty-one years of age, when this suit was brought. 

H. Hamlin, for the plaintiffs. 

Kent and Cutting, for the defendants. 

The opinion of the Court was drawn up by 

SHEPLEY J. -The parties agree, that the pauper and her 

father had a legal settlement in the town of Brewer, on Sep­

tember 30, 1834. Her father removed from that town on 

October 15, 1834, to the town of Hampden, where he has 

since continued to reside; and where he has since gained a 

VoL. xi. 36 
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legal settlement. The pauper continued to be a member of 
his family, until January 25, 1838. And she does not ap­
pear to have gained any settlement of her own. Her father 
had not gained a new settlement in Hampden on August 28, 
1838, when she became of the age of twenty-one years. The 
act of February 11, 1794, proYidcd, that legitimate children 
should follow and have the settlement of their father, if he 
should have any within the State, until they gained a settlement 
of their own. By a literal construction of the language, such 
a child would follow and have the settlement of its father, 
gained after it became of age, until it had gained one of its 
own. It was decided however in the case of Springfi,eld v. 
Wilbraham, 4 Mass. R. 493, that such could not have been 
the intention of the legislature ; and that when the father 
ceased to have any right to the service of the child, it would 
no longer have a derivative settlement from its father on his 
acqumng a new one. The same language was used in the 
act of 1821, c. 122; and it must be presumed with a know­
ledge of the construction, which it had received in that State. 

The pauper could not therefore derive a settlement from her 
father, acquired by him after she became of age; and her 
settlement in the town of Brewer, remains unaffected by the 
settlement of her father in the town of Hampden. 

Judgment for the plaintiffs. 
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SAJIUEL A. MouLTON versus WILLIAM BLAISDELL. 

As tho Jaw was in 1837, tho improv0,d land of non-resident owners living 
within the State, could not be legally sold for the payment of taxes thereon, 

without giviug the owner notice in writing two months before advertising 

the same for sale. 

'\,Vhere land of a non-resident owner !iv ing within the State, part thereat 

being improved and the otl1er part unimproved, is taxed as one estate, and 
sold at auction for the payment of such taxes for one integral sum at one 

bid, the sale must be valid for the whole, or the title entirely fails. 

Jn order that a eolJector's sale of land of non-resident owners for the payment 

of taxes thcrnon, for the year 1837, should be legal, the collector in his pro• 

cecdings should have conformed to the law applicable to the real estate as 

it in· fact existed; and if the assessors inserted it upon their lists of assess­

ments as essentially different from what in truth it was, and a sale was 

made conforming to the law applicable to the estate as so represented, but 

inapplicable as it really was, the sale is invalid. 

WRIT of entry, <lemanding a tract of land in Hermon, in 
this county, with a dwellinghouse and barn standing thereon. 
At the trial, before '\VmDrAN C. J. the demandant proved a 
title in himself, prior to April 25, 1838, and was to have judg­
ment, unless the title under a collector's sale for the payment 
of taxes thereon for 18:37, made on April 25, 1838, under 
which the tenant claimed, should prove valid and legal. 

All the material facts, found in the report of the case, are 
given in the opinion of the Court. 

Such judgment was to be entered, upon nonsuit or default, 
as ·should appear to the Court to be in conformity to law. 

A. W. Paine, for the demandant, contended that no title 
was acquired by the tenant or his grantor by the collector's 
sale, because the tax was illegally assessed, and also because 
the collector had not proceeded according to law in making 
the sale. He cited Stat. 1821, c. 116, ~ 1, 30, 31; Tax act 
of 1835, ~ 2, 4; Lunt v. Wormell, 19 Maine R. 100; ~x­
croft v. Nevens, 4 Greenl. 72; Abbott v. Hermon, 7 Greenl. 

ll8; Stat. 1826, c. 337, ~ 8. 

J. Godfrey, for the tenant, contended that the taxes were 

legally assessed, and that the collector had proceeded legally; 
and moreover, that however this may have been, the collector 
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had proceeded strictly in conformity with the provisions of the 
Stat. 1831, c. 501, and that therefore the sale was valid, and 
the title acquired thereby good. 

The opinion of the Court was prepared by 

TENNEY J. -The tax act of 1835, which was the last tax 
act before the assessment of the taxes by virtue of which the 
land in controversy was sold, ~ 4, provides that there shall 
be inserted in the lists of assessment the number of acres of 
unimproved land, which the assessors may have taxed on each 
non-resident proprietor of lands, and the value, at which they 
may have estimated the same. By the statute of 1821, c. 
116, ~ 30, "where no person appears to discharge the taxes 
on the unimproved lands of non-resident proprietors, or im­
proved lands of proprietors living out of the limits of this 
State, to the collector thereof, he shall advertise in the mode 
therein prescribed, and if no person shall appear thereupon to 
discharge the said ta;,es and all necessary intervening charges, 
he shall proceed to sell so much only of said lands, as shall be 
sufficient to discharge said taxes and the necessary intervening 
charges." Previous to such sale, the collector is not required 
to give to the owner of the lands any notice in writing of the 
intended sale, if the taxes are unpaid. In section 31 of the 
same chapter, a notice in writing must be given to the owner 
two months before a sale o.f improved lands, where the owner 
lives in the State, but not in the town where the lands are situ­
ated; and in other respeds, the officer, who may have the 
taxes committed to him to collect, shall observe the require­
ments mentioned in the preceding section, before a sale can be 
made. 

The case finds the facts upon which the Court are to decide 
the.i.uestions before them ; and it appears, that the owners of 
the land in controversy, lived in Bangor from 1835 to 1838; 
the land taxed was in part improved, having a dwellinghouse 
upon it, and in part unimproved, the whole being taxed and 
sold as one estate altogether. There was no proof that any 
notice in writing was given to the owners, or either of them, 
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before the sale, which was necessary before the improved land 
could be legally sold ; the whole, both improved and unimprov­
ed, being sold at auction for one integral sum, upon one bid, 
the sale cannot be good in part and bad in part ; but if not 
valid for the whole, the title entirely fails. Hayden v. Foster, 
13 Pick. 492. 

But the counsel for the tenant invokes the statute of 1831, 
c. 501, <§, 2, and contends that the evidence thereby made 
conclusive, is plenary in this case. The first section of that 
statute refers to real estate, which shall be sold by any col­
lector of taxes by virtue of the acts, to which that is addition­
al; and section 2nd provides, that "in any trial in law or 
equity involving the validity of such sale, it shall be sufficient 
for the party claiming under such sale, to produce in evidence 
certain documents mentioned, and to prove that such collector 
complied with the requirements of law in selling such real 
estate ; and such evidence shall be deemed and taken to be 
conclusive evidence of the purchaser's title to such real estate, 
as against the owner or owners of such real estate and his or 
their heirs or assigns." 

This statute is additional to those previously enacted on the 
same subject, and the latter are in force, excepting so far as 
the provisions therein are inconsistent with subsequent enact­
ments. If land sold for the taxes assessed thereon was not 
subject to taxation at all, or was assessed in a manner not con­
templated by the statute, the tax would be illegal, and would 
be no basis on which any supposed title derived from a sale 
could rest, however perfectly the collector may have pursued 
the steps of the law, in advertising and selling the land, such 
as it appears to have been, upon the bills and the list of assess­
ments. The language of the statute is clear and unequivo­
cal, that such evidence is conclusive, when the collector has 
complied with the law, in selling such real estate. The col­
lector must conform to the law applicable to the real estate, as 
it in fact exists; if the assessors have inserted it upon their 
lists of assessments, as essentially different real estate, from that 
which in truth it is, and a sale is made conforming to the law 
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applicable to the estate as represented, but inapplicable to it, 
as it should be inserted, the sale is invalid. The sale of the 
land in question was not made in the manner required by law, 
and a defaqlt must be entered. 

EDMUND BoYNTON SJ- al. versus SAMUEL VEAZIE SJ- al. 

The law relating to the delivery of personal property does not require parties 

to a sale to perform acts extremely inconvenient, if not impossible; but it 

accommodates itself to their business and to the nature of the property. 

Thus, when all the logs and boards designated by a particular mark are sold 

while floating upon tlw waters, a constructive or symbolical delivery only 

is required. And this may be done by the performance of any act which 

shows, that the seller has parted with the right and claim to control the 

property, and that the purchaser has acquired that right. 

In .such case, the delivery of one raft of boards, upon the water, having the 

same mark as of the logs upon it, for the whole lumber thus marked, would 
afford sufficient evidence of such a delivery. And the same ,raft may be 
used to make such a delivery of the whole lumber having the same mark, 
although it had before been used to make a delivery of a portion thereof 
between the same partie~. 

The possession of the logs and boards for a particular purpose, after the sale, 
such as to run the111 to a place named, there to be taken by the purchaser, 
and to be by hirp sold, and the proceeds credited to the seller, is not that 

description of possession by the seller, which will prevent the purchaser, 
during the time, from maintaining an action of trover therefor. 

THE substance of what was contained in the bill of excep­
tions will be found in the opinion of the Court. 

Kent and A. G. Jewett, for the defendants. 

On their point, that nothing passed by the parol sale of the 
logs, there being, as they alleged, no delivery, they cited I C. 
& P. 372. That if there was a delivery, still this action of 
trover could not be maintained, because Grant, one of the 
defendants, had the logs in his possession, to be by him manu­
factured into boards, and to be delivered to the plaintiffs at 
Bangor. 2 East, 614; 2 Pick. 213; Long on Sales, 154; 3 
Green!. 183; 13 Pick. 396; 3 Pick. 258; 9 Pick. 156; 22 
Pick. 535, 
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1} [ c Crill is and lngersoll, for the plaintiffs. 
In support of their position, that this was a sufficient de• 

livery, situated as this property was, and must of necessity con• 
tinue to be until manufactured, they cited Jewett v. Warren, 
12 Mass. R. 300; Austin v. Rice, 17 Mass. R. 197; Shurtleff 
v. "Willatd, 19 Pick. 202. 

A sale by parol is sufficient Damon v. Osborn, 1 Pick. 
476; Parks v. Hall, 2 Pick. 206. 

The opinion of the Court was by 

SHEPLEY J. -The bill of exceptions does not fully and 
clearly set forth all the facts. It was admitted in argument

1 

that Grant, one of the defendants, had cut a large number of 
mill logs, on two different tracts of land, which were all mark­
ed with the same mark ; that he was called upon by Stephen 
Chase, to pay for the value of the trees standing on township 
numbered one, in the ninth range, on which part of the logs 
were cut; and that he induced the plaintiffs to pay to Chase 
the sum of $ 1268,50, therefor. To repay them he conveyed 
to them the logs named in the bill of sale bearing date on July 
I, 1840. Robert Gibson was called to witness that convey­
ance and a delivery of the property ; and he testifies, that he 
did so, and signed the memorandum, made on the bill of sale, 
stating, that a raft of boards in the dock at Bangor, having on 
it the same mark as the mark of the logs, was delivered as the 
lumber described in the bill of sale. He further states, that 
after this business had been completed, Boynton observed to 
Grant, that in addition to that sum, he had advanced to him 
various sums, in supplies, &c. and expected to advance more, 
probably, than all his lumber would amount to, and that Grant 
was to deliver to him all the lumber in boards and logs of that 
mark. Most of the lumber was stated to be at Oldtown, 
below the boom, the raft of boards before noticed only being 
then in the dock. Gibson testifies, that "Grant said he de­
livered this lumber and all he had on the river to pay him, for 
what he paid at that time, and for what he had paid before." 
And that "Grant delivered the raft for all in the river of that 
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mark." The jury were instructed "that if they believed the 

witness, a sufficient sale in trust and delivery was proved." It 

is contended, that there was no legal delivery of those logs, 

which were not included in the bill of sale. That the raft of 

boards, which had been used to make a delivery of those logs 

included in the bill of sale, could not properly be again used to 

make delivery of those not included in it. And that a delivery 

of part for the whole would not be good, unless most of the 

logs were together, and so near at the time as to be under the 

control of the person, who was to make the delivery. 
The law relating to a delivery of property, does not require 

parties to a sale, to perform acts extremely inconvenient, if 

not impossible. It accommodates itself to their business and to 

the nature of the property. When all the logs designated by 
a particular mark are sold while floating upon the waters, those 
acquainted with the business must be aware, that it may not 

be possible to obtain possession of any great number of them 
at one time and place, until they have been mostly stopped 

and rafted. And then any delivery, which could be made, 
would ordinarily leave them still floating upon the same waters. 

They might indeed, in this condition, be floated from one place 

to another, and be enclosed in a private enclosure of the pur­

chaser. But it is not probable, that he could in that manner 
obtain possession of very nearly the whole number of logs 

designated by the mark. Usually, however, logs floating in the 
waters are not expected to be in the actual, but only in the 

constructive possession of the owner. And he cannot be ex­

pected to do more than to make, what is denominated a sym­
bolical delivery. This may be done by the performance of 

any act, which shows, that the seller has parted with the right 

and claim to control the property, and that the purchaser has 

acquired that right. Ludwig v. Fuller, 5 Shep. 166, and 

cases there cited. The delivery of the raft of boards having 
the mark of the logs upon it, for the whole lumber thus marked, 

would afford sufficient evidence of such a delivery. And it is 

not perceived, that it might not be appropriately used to make 

such a delivery, although it had been before used to make a 
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delivery of a portion of the logs having the same mark. It is 
further contended, that the sale and delivery were not com­
pleted, so as to enable the plaintiffs to maintain an action of 
trover, because Grant was to saw the logs and rui1 the boards 
to their agent at Bangor, who was to ship them to Boston, 
where they were to be received and sold by them, and the net 
proceeds were to be credited to Grant. But this arrangement 
was not inconsistent with the right of the plaintiffs to the pro­
perty and to the possession of it. A refusal by either party to 
conform to it, could not have affected those rights. The pos­
session of the logs and boards by Grant was only for a special 
purpose, and in submission to the rights of the plaintiffs. He 
was, in effect, only employed by them to do those acts as their 
agent, to he paid therefor by being credited, not with the 
price of the logs sold, but with the net proceeds of the boards 
sawed out of them. These were not acts to be performed 
befure the title either to the property or to the possession 
should fully pass to them, but after it had passed. And he 
would act unlawfully by making use of the logs or boards for 

any other purpose. 
Exceptions overruled. 

R1cHARD JENNESS versus MrnnILL PARKER, 

In this State, it has not been authoritatively settled, that a total want nf 
title in a grantor will not be a good defence to a note given in consideration 
of his conveyance, when not in the hands of an innocent indorsee. 

T-o constitute a valid defence, in an action between the parties or wherein 

the same defence may be made, to a note given in consideration of land 
conveyed by deed with covena11ts of warranty, the defect of title must be 

entire; and so that nothing valuable passes by the conveyance. 

If, in such case, any thing valuable does pass to the grantee short of an 

absolute interest, in conformity to the terms of the deed, it becomes a case 
of unliquidated damages, the remedy for which should be sought by an 

action of covenant broken. 

AssuMPSIT upon a note of hand made by the defendant, on 
the 29th day of November, 1834, for $288,88, payable to 

VoL. xr. 37 
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John A. French, or order, in three years from date, with inter­
est annually; and by him indorsed to Thomas Jenness, and by 
him to the plaintiff; in each case without recourse. On April 
8, 1836, an indorsement of $135,50, was made. It was in 
proof that the note was indorsed after it became due. Thomas 
Jenness testified, that the defendant promised to pay the note 
after it was indorsed to him, and before it was sued ; and after 
it was sued he offered to pay as much as it would cost him to 
defend the action. The defendant introduced proof that John 
A. French, the payee of the note, on November 17, 1834, 
made his deed of mortgage of a certain lot of land containing 
121 acres, situated in Bangor, to secure the payment of four 
notes of hand, amounting in the whole to $1784,84, with 
interest, to Asa Davis, which was duly recorded the next day. 
He also introduced proof, that John A. French, on the 29th 
day of November, 1834, conveyed to him one undivided 
moiety of the land he had mortgaged to Asa Davis, with the 
usual covenants of warranty, for the consideration of $1155,55; 
and that the note in suit was given for a part of said consider­
ation. 

The defendant. introduced proof tending to show, that the 
amount due on the mortgage of John A. French to Asa Davis, 
from the time it was given until its foreclosure, exceeded the 
value of the mortgaged premises. It was proved, that Asa 
Davis gave notice of his intention to foreclose said mortgage 
in the Bangor Courier, three weeks successively, and caused 
said notice to be recorded in the Registry of Deeds of this 
county on the 30th October, 1838. 

The plaintiff proved, that John A. French and the defend­
ant, on the 8th of April, 1836, conveyed to Philip H. Coombs 
a portion of the land so mortgaged, by deed with the usual 
covenants of warranty, for the consideration of $1142. Asa 
Davis, in answer to the inquiry of the plaintiff's counsel, stated 
that he contracted to sell the lot for $18 per acre, before he 
sold it to John A. French; that he received $500, from the 
original contractor, who had taken that value of lumber from 
the land, and then by consent sold the land to French for 
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$1784,84 ; that about two years after the purchase, he was 
requested by the defendant to survey a quantity of wood, 
about 350 cords, cut from about 15 acres of the land, which 
was mostly soft wood; that he did not know that the defend­
ant had any part of the wood ; that he did not go with him ; 
that he charged the survey to French ; that the amount of the 
wood, hard and soft, upon the acre was thirty cords, on fifty 
acres of it ; and that two fifths of it was hard wood. 

If the Court, upon the whole of the facts, (all which are 
above stated,) are of opinion, that the action is maintained, the 
defendant is to be defaulted; otherwise the plaintiff shall be­
come nonsuit. 

M. L. Appleton, for the plaintiff, considered the law to be 
settled, that a partial failure of title to land conveyed by deed 
of warranty, constituted no defence to a note given for the 
consideration. Homes v. Smyth, 16 Maine R. 177; Went­
worth v. Goodwin, 21 Maine R. 150. 

Even a total failure of title has been decided in this State 
to furnish no defence to a note given for the consideration 
money. Lloyd v. Jewell, 1 Greenl. 352. 

Here the purchaser acquired at least an equity of redemp­
tion, and a valuable one ; and received the rents and profits 
for several years, for which he cannot be compelled to account 
to any one. In no case has it been decided, that a mere in­
cumbrance upon land conveyed by deed of warranty, furnishes 
a defence, wholly or partially, to a note given for the consid­

eration of the purchase. 

Abbott, for the defendant. 

This action was brought upon a note of hand, by the in­
dorsee against the maker. The note was indorsed after it 
became due, and therefore the same defence may be made, 
that might have been, if the action had been brought in the 

name of the payee. 
The defence offered is a total failure of consideration. The 

note was given for land purchased of John A. French, which, 
at the time of the conveyance was under a mortgage, made by 
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said French to Asa Davis, to an amount exceeding the whole 
value of the land; which mortgage has been foreclosed, with­
out any fault on the part of the defendant. 

The case finds, that the amount secured by the mortgage of 
French to Davis was near $1800, and that the consideration 
paid for a moiety of the land by the defendant, was about 
$ll50. To remove the incumbrancc the defendant would 
have been compelled to pay off the mortgage to Davis, a bur­
den he was under no legal obligation to assume, and to take 
an assignment of the mortgage, which was not worth the 
amount due thereon, or look to the uncertain remedy against 
French upon his covenants. If the suit had been brought by 
French, the defendant might have brought a cross action upon 
the covenants and offset one judgment against the other. The 
leaning of the Courts, at present, is to avoid circuity of action 
and do justice directly between the parties. .M' Allister v. 
Reab, 4 Wendell, 190. 

There was an entire failure of consideration for the note, 
notwithstanding the covenants in the deed. 

The conveyance of French to Davis was absolute in its 
terms, subject however to be defeated by the payment of the 
notes. The notes not being paid, the mortgage was foreclos­
ed; and thus an entire failure of consideration occurred. That 
this is a good defence, hardly admits of question. Knapp v. 
Lee, 3 Pick. 45:2; Bayley on Bills, 340, and notes. The cov­
enants in the deed make no difference. Rice v. Goddard, 14 
Pick. :293; Dickinson v. Hall, Ibid. :217; Trask v. Vinton, 
20 Pick. 110; Ji'risbie v. Hofnagle, 11 Johns. R. 50; 13 
Johns. R. 54; Tillotson v. Grapes, 4 N. H. R. 448; Chandler 
v.JJ,Iarsh, 3 Vermont R. 16:2; Lawrence v. Ston'ington Bank, 
6 Conn. R. 5:21; 1 Sargent and Rawle, 447; 5 Binney, :23:2; 
1 Bay, :278; lb. 327; Homes v. Sniyth, 16 Maine R. 177. 

The only authority opposed to this position is that of Lloyd 
v. Jewell, 1 Green!. 35:2. This was a case of partial failure 
of consideration, and, therefore, what was said by the Judge 
was not necessary in that case. But admitting it to be entitled 
to all the authority justly due to the Court, it is certainly con., 
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trary to the uniform current of authorities in a large number of 
the States, and has been overruled in more recent decisions. 
See Rice v. Goddard, Dickinson v. Hall, and Trask v. Vin­
ton, aboYe cited. 

The conveyance of part of the land to Coombs, does not 
affect the case. The defendant is liable to him on his cov­
enants to the full extent of the purchase money. And even, 
if the defendant had cut wood from the land, of which there 
is no sufficient evidence, he would be liable in trespass to Davis 
for its value, Stowell v. Pike, 2 Greenl. 387 ; Knapp v. Lee, 
before cited. But even if he had derived any benefit from the 
purchase, it does not appear to have exceeded the amount 
indorsed on the note. Dyer v. Homer, 22 Pick. 260; Dar­
nell v. Williams, 2 Stark. 166; Spaulding v. Vandercook, 2 
Wendell, 431. 

The promise to pay the note, if it was without any new 
consideration, was Yoid. Warder v. Tucker, 7 Mass. R. 449; 
Garland v. Salem Bank, 9 Mass. R. 408. 

The opinion of the Court was drawn up by 

WHITMAN C. J. - This is an action of assumpsit on a note 
of hand. The plaintiff is an indorsee. The defence is a total 
want of consideration ; and it is admitted that the note was 
indorsed after it became due, so that the defendant is entitled 
to defend as if the note were still in the hands of the payee. 
The note appears to have been given to one French, for one 
fourth part of the consideration for the conveyance of an un­
divided moiety of a tract of land in Bangor. The conveyance 
was by deed of general warranty, in common form, bearing 
date Nov. 29, 1834. The whole consideration agreed to be 
paid therefor was $1155,55. On the seventeenth of the same 
November French mortgaged the whole tract to one Davis, to 
secure the payment to him of $ 1784,84. 

At the trial the defendant offered evidence tending to prove, 
that the land so mortgaged was not at the time, and had not 
been since, equal in value to the sum for which it was mortgag­
ed, and therefore, that there was no consideration for the deed 
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made to him; and further, that the said Davis, on the thir­
tieth of October, 1838, had given notice of his claim to a 
foreclosure of his mortgage, as provided in the Revised Stat­
ute, ch. 125, <§, 5. It did not appear that any actual entry by 
Davis had ever been made upon, or that the defendant had 
ever been dispossessed of, the premises conveyed to him. 

It appeared that, about two years after the defendant pur­
chased, he called upon a surveyor to measure three hundred 
and fifty cords of wood, cut on fifteen acres of said tract ; and 
that French paid the surveyor for his services ; and that in 
1836, French and the defendant joined in a conveyance by 
deed of warranty, of a portion of said tract, to one Coombs, for 
the consideration of $1142 ; and that there was, on fifty acres 
of the mortgaged premises, thirty cords of wood, principally 
hard wood, to the acre. It was also proved, that French had, 
under the act of the United States, passed in 1841, ch. 9, be­
come a certified bankrupt. 

Upon these facts, proved and offered to be proved, it was 
agreed, that judgment should be entered upon nonsuit or de­
fault, as the Court upon consideration should direct. 

It seems now to be well settled in Massachusetts, New York 
and New Hampshire, and indeed generally, notwithstanding 
covenants of general warranty may be· contained in deeds of 
conveyance, yet, if the grantor had no title to the land con­
veyed, that this may be given in evidence, in suits between the 
original parties, in defence to notes of hand given for the con­
sideration thereof; and so also against indorsees of such notes, 
when affected with notice, at the time of indorsement, of such 
defect of title. 

In this State, in Lloyd v. Jewell, the late Chief Justice Mel­
len, in delivering the opinion of the Court, was led to suppose, 
from certain dicta to be found in some of the earlier volumes 
of the Massachusetts Reports, that the law had been settled 
otherwise in that State. That cause, however, is not to be re­
garded as having been actually decided upon that ground, as 
there was in that case evidence of a failure of title in the 
grantor to but a small portion of the land conveyed. In such 
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case it is fully settled in England, and generally in this coun­
try, that the grantee must be remitted, for his remedy, solely to 
the covenants in his conveyance. It has not, therefore, been 
directly and authoritatively settled in this State, that a total 
want of title in a grantor will not be a good defence to a note 
given in consideration of his conveyance, when not in the 
hands of an innocent indorsee. 

In the case of Wentworth v. Goodwin, m Maine R. 150, 
the defence set up to a note of hand, was a total failure of con­
sideration ; and it seems to have been tacitly admitted, that an 
entire want of title in a grantor would authorize such a de­
fence to a note given for the consideration. That case, never­
theless, was decided on other grounds. It did not appear that 
the want of consideration was total ; and therefore it was con­
sidered, that the defence set up was not sustained. 

That case, in many of its features, was analogous to the one 
before us ; and in principle would scarcely seem distinguisha­
ble from it. Certain real estate had been attached by a credi­
tor of the owner, who, afterwards, conveyed it by deed of war­
ranty, and took the note therein in suit for the amount of the 
consideration. When the creditor obtained his judgment he 
took out his execution, and levied upon the whole of the land 
conveyed. 

One reason assigned, in delivering the opinion in that case, 
why the failure was not total, was, that it did not appear, that 
the defendant had not been in the enjoyment of the rents and 
profits, for which he would not be answerable to any one else. 
So in the case at bar, it does not appear, that the defendant 
has not been in the actual receipt of the rents and profits from 
the time he took his deed, in 1834, to the time of the insti­
tution of this suit. And there is reason to presume from the 
evidence, that he had availed himself of the rents and profits 
thereof; and for which he is not accountable to any one, the 
mortgagee, until after actual entry, not being entitled thereto. 

Again, in the case cited it is said, that it does not appear 
that the land was set off for its full value, and that the pre­
sumption is not that it was so, as the law secures to the debtor 
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a right of redemption, which is subject to attachment and sale, 
Whether the presumption in the case at bar is one way or the 
other, as to the value of tho mortgaged premises in compari­
son with the amount for which they were mortgaged, it is un­
necessary to inquire, for in this case it must necessarily be in­

ferred, that the defendant deliberately admitted, that the right 
of redemption was of considerable value. How else could he, 
in twelve days after the mortgage was made of the whole 
tract, to secure but $1784,84, agree to give for a moiety 
only of the same premises $1155,55, thereby showing in his 
estimation that tho whole 1-vas worth $2311,10? He offers, 
however, to prove that this estimate was incorrect. But we 
are not quite prepared, in the absence of all pretence of 
fraud, to come to the conclusion, that, for the purpose of 

avoiding the note of hand in suit, it is competent for him to 
controvert his admission so made. 

To constitute a valid defence, in a case like the present, we 
understand, that the defect of title must be entire ; · and so that 

nothing valuable passes by the deed of conveyance. If any 
thing valuable does pass to the grantee short of an absolute 
interest, in conformity to the terms of the deed, it becomes a 
case of unliquidated damages, the remedy for which should be 
sought by an action of covenant broken. The defendant's 
grantor, French, at the time of the conveyance, was the owner 
in fee of the mortgaged premises, against all persons, the 
mortgagee excepted; and, as to him, he was the owner of a 
right of redemption. This right of French, by his deed, 
passed to the defendant. Some estate therefore passed by the 
deed. 

It is contended that the bankruptcy of French should be 
admitted to vary the case, in conformity to the principles laid 
down in the case of Knapp, adm'r, v. Lee, 3 Pick. 452. But 
the cases are dissimilar. It is apparent that the defendant 
here must have had full knowledge of the incumbrance, the 
deed creating it having been put on record the day after its 
date, and an advertisement of a claim to a foreclosure having 
been published in 1838. Until French became a bankrupt, 
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which could not have been before some time in 1842, for 
aught that appears, he was solvent. During all the time, from 
1834 to 1842, it would seem, that he and the defendant were 
in the joint occupation of the mortgaged premises, with the 
exception of what they had conjointly sold to Coombs; and 
no effort, during that time, was made by the defendant to have 
the incumbrance removed. He might have redeemed the 
mortgaged premises, and have held the whole t'i.11 reimbursed; 
and at the same time have maintained an action against French 
for reimbursement; but he resorted to no measure of the kind, 
and suffered the three years to elapse after the advertisement 
of the claim to a foreclosure, whereby the title, both in himself 
and French, became extinct ; and enforced no claim against 
French upon his covenants until barred by a certificate of 
bankruptcy, nearly eight years after his cause of action ac­
crued. To allow of this branch of the defence, under such 
circumstances, would be admitting him to take advantage of 
no inconsiderable degree of negligence on his part, which we 
think would not be consistent with the rules of law, or the 
justice of the case. 

Defendant defaulted. 

JABEZ TRuE versus JoEL HALEY. 

When the assignee of the mortgagor has conveyed the Jani! by deed with 
the usual covenants of warranty, he has no such interest as will enable him 
to maintain a bill in equity against the mortgagee to redeem the mortgage. 

B1LL in equity. The plaintiff in equity, under the belief 
that the mortgage had been extinguished, conveyed the prem­
ises to one Elder, by a common deed of warranty. After­
wards, finding that the mortgage had not been fully paid, and 
his grantee being unwilling to move in the matter, the plaintiff 
demanded an account of the holder of the mortgage, which 
was refused, and made a tender of the sum supposed to be 
due ; and then brought this bill. 

VoL. xi. 38 
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Hobbs, for the plaintiff, contended that whoever had an 
interest that the mortgage should be redeemed, could maintain 
a bill in equity for that purpose. It is the only way in which 
he can preserve his rights. By his eked, he has bound him­
self to free the land from all incumbrauccs, and has no power 
to do so, unless this mode is open to him. If the mortgagee 
receives all that is due to him, it is immaterial by whom it is 
paid. The plaintiff is not a mere stranger, but has a direct 
claim under the mortgagor. 7 Mass. R. 444; Story's Eq. ~ 

1023 ; 4 Kent, 162 ; 9 Mass. R. 422 ; Co. Lit. 207 (b) ; I 
Rand's Powell on Mort. 322. 

J. Appleton, for the defendant, said that the redemption 
of mortgages in this State was regulated entirely by statute. 
There can be but one person at a time, who is entitled to 
redeem, and he is the mortgagor, or his assignee. No one is 
entitled to redeem, but such as has an interest in the land at 
the time. In this case the plaintiff had divested himself of all 
interest _in the land before he brought his bill. 2 Pick. 276 ; 
5 Pick. 281 ; 9 Mass. R. 422; I Powell, 261. 

The opinion of the Court was by 

TENNEY J. -The equity of redemption, under a mortgage, 
is a subsisting estate in the land in the mortgagor, his heirs, 
devisees, assignees and representatives, and Courts of general 
equity jurisdiction have held, that not only such had the right 
of redemption, but that it exists in every other person, who 
has acquired any interest in the lands mortgaged by operation 
of law, or otherwise, in privity of title. But no case has been 
cited, and we have been able to find none, where one who 
once held the mortgagor's interest, and has assigned the same 
with covenants of warranty, absolutely, has the right of redemp­
tion by reason of the covenants. He has no remaining interest 
in the land and no privity of title therein. 

In this State the rights of those interested in mortgaged 
estates, are defined and regulated in a great degree liy statute. 
By c. 125, ~ 6, "the mortgagor or person claiming under him 
may redeem." This provision cannot admit of the construe-
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tion, that the mortgagor, who has assigned his interest can 
redeem ; but whoever holds an interest under him is entitled 
to that privilege; but further than that, the right cannot be 

extended. The complainant had assigned all his interest in 
the equity of redemption by his deed to Elder, dated May QO, 
1841, duly acknowledged and recorded. After that he could 
not in any sense be considered as claiming ·under the mort­
gagor. It is a subject of regret that the estate could not be 
disincumbered of the mortgage, when he was willing to pay 

whatever was due thereon, and thereby relieve himself from 

liability on his covenants ; but if he chose to deprive himself 
of the power by his own conveyance, and a loss results, it 

must be imputed to that rather than to any defect in the laws. 
Bill dismissed. 

~ 

JAMES WmTE, Treasurer, versus DANIEL WILKINS ~ al. 
SAME versiis SAME. 

Since the Revised Statutes were in force, (c. 104, § 13,) more than one suit 

may be sustained upon the official bond of a sheriff to the treasurer of the 
State, for the benefit of different claimants and. for separate and independent 
acts of official neglect or misconduct; and the pendency of one such suit 
furnishes no cause for the abatement of another, commenced subsequently. 

And it is immaterial whether such bond was made before or after the Re­

vised Statutes went into operation as laws. 

The statute of 1842, c. ID, providing that when an action is pending on an 
official bond of the sheriff to the State, any other person," who may have 
a right of action on such bond, may file an additional declaration in the 
same action," and "have all the rights of a plaintiff in the suit," affects 

tho remedy only, and is not unconstitutional. 

No private suit can be maintained on an official bond made to the State, or 

its treasurAr, without its consent. And when the statute giving consent 

prescribes the remedy, that remedy must be pursued. 

The statute of 1842, c. rn, does not take away tho right to institute and 

maintain more tlnn one suit upon such bond. 

THE first of these actions was originally commenced by 
Silas Pierce & Co. in the name of the treasurer of the State 
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against Wilkins, late sheriff of the county of Penobscot, and 
against his sureties, for neglect of official duty in one of his 
deputies. Additional declarations were afterwards filed in that 
suit by Dinsmore & al., by Homes & al., by Harriman and 
by Pratt, for injuries alleged by them to have been respectively 
sustained by other defaults of deputies of Wilkins. 

The second suit was an action brought on the same bond 
as the first for the benefit of Joseph Eaton, to obtain satisfac­
tion for the loss alleged to have been sustained by him by 
another neglect of official duty by a deputy of Wilkins. 

To each of the additional declarations, and to the second 
suit, a plea in abatement was filed, because a prior suit was 
pending for the same cause of action. To each of these pleas 
there was a replication, alleging, that the suit, or additional 
declaration, was instituted for the benefit of different persons, 
and for a separate neglect of official duty. To each of the 
replications there was a demurrer, which was joined. 

Able and elaborate written arguments were furnished to the 
Court, on January first, 1845, by 

A. W. Paine, for the plaintiff in interest in the second 
action, and for some of those who had filed additional de­
clarations : _..'..,_ by 

L WashburJJ,, jr. for others who had filed additional de-
clarations: - and by 

J. B. Hill, for the defendants. 

The opinion of the Court was drawn up by 

SHEPLEY J. -In the action first named, James Dinsmore 
& al. Henry Homes & al. James T. Harriman and Eleazer 
F. Pratt & al. have filed additional declarations, and caused 
the defendants to be summoned to answer them by virtue of 
the provisions of the act passed on March 14, 184;2. The 
defendants have appeared, and filed pleas in abatement, alleg­
ing the pendency of a prior suit between the same parties for 
the same cause of action. To the second suit above named a 
like plea in abatement has been pleaded. Replications have 
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been made to the several pleas, and the cases are presented 
upon a demurrer to them. Admitting the pleas in abatement 
to contain all the necessary avermcnts, their effect must de­
pend upon a construction of the Rev. Stat. c. 104, <§, 13, and 
the act of 1842, c. 19. It appears by the pleadings, that the 
prior and the present suits were instituted upon the official 
bond of Wilkins, as sheriff of the county of Penobscot. And 
that the prior suit was instituted for the benefit of a different 
person from those appearing in the later suits. 

The Stat. c. 104, <§, 13, provides, that, when the condition 
of such a bond shall be broken to the injury of any person, 
such person may, at his own expense, institute an action in 
the name of the treasurer of the State, and prosecute the same 
to final judgment and execution ; and that in such case the 
writ shall be indorsed by the person, for whose benefit the suit 
is commenced, and with the name of his attorney, which in­
dorser shall be alone answerable for all costs. It could not 
have been the intention, that any suit should be commenced 
by a writ of scire Jacias on a judgment ; for the action is to 
be upon the bond, and is to be prosecuted to final judgment. 
There can be no doubt, that the language is sufficiently broad 
to authorize each injured person to commence a separate suit 
for his own benefit. The provisions of the act of February 20, 
1821, c. 50, <§, 3, which authorized a writ of scire facias to 
be sued out for the recovery of further damages, after a judg­
ment had been obtained for the penalty on a breach of such a 
bond, were repealed without being reenacted in the Revised 
Statutes. To determine, that the legislature did not intend to 
permit several suits to be pending at the same time for the 
benefit of different persons, although between the same parties, 
and upon the same bond, is to conclude, that it omitted to 
provide any remedy whatever for any other person than that 
one, who should first commence and obtain a judgment in an 
action upon the bond ; and to ,.make such a conclusion, when 
the statute declares, that any person injured may have an 
action on the bond at his own expense and for his own benefit. 
It is contended, however, that the legislature did "either by 
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accident or design," omit to reenact the former provision, 
authorizing a suit by scire facias. Aud that the thirteenth 
section cannot be construed to authorize several actions, on 
such an official bond, to be pending at the same time, because 
it is but a reenactment of the provisions contained in the sixth 
section of c. 91, of the statute of 1821, which had received a 
contrary construction. And it is true, that provisions essen­
tially the same were contained in the statute last named. And 
that they appear there to have been little more than a reenact­
ment of the provisions contained in the first section of the act 
of Massachusetts, passed on March 13, 1806. Although no 
case has been cited, which decides, that no action could have 
been maintained upon the bond after a judgment in one had 
been obtained for the penalty, and that all further remedy was 
to be sought by a writ of scire f acias founded on that judg­
ment; it may be admitted, that such was or would have been 
the judicial construction, taking into consideration those pro­
visions in connexion with the provisions of the act affording a 
remedy in subsequent cases by a writ of scire facias on the 
judgment. For although the language might be sufficiently 
comprehensive to admit of several suits upon the bond, yet, 
where the Court perceived a special provision in another act 
for a different remedy in all future cases, after there had been 
a judgment entered in one suit for the penal sum of the bond, 
it might properly conclude, that the intention was, that such 
prescribed remedy should be pursued. But it would by no 
means follow, that such should be the construction, when the 
Court finds, that the legislature, on a revision of the statutes, 
has provided a remedy by the use of the former general lan­
guage, and that it has wholly omitted to reenact the provision 
for a different remedy, which operated to restrain the effect of 
that general language. The inference would rather be, that it 
was the intention to permit such general language to have its 
full and unrestrained effect. It is contended, that this would 
not be a correct inference, because the writ of scire facias 
may still be maintained without any statute provision author­
izing it. Scire Jae-ills on a judgment in a personal action 
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could not be maintained before the statute of vVestminster 2, 
which gaye it, because the party might ham a new action 
upon his judgment. That statute having been a part of the 
law received by our ancestors, the writ may usually be main­
tained here without any statute proYision. But not in a case 
like the present; for no private suit can be maintained on an 
official bond made to the State, or its treasurer, without its 
consent. Commonwealth v. Hatch, 5 Mass. R. 191. And 
when the statute giving consent prescribes the remedy, that 
remedy must be pursued. 

It is further insisted that if such be the true construction, 
this bond, which was made before the revision of the statutes, 
should not be affected by it; because it would give to it a 
new character and subject the obligors to an indefinite number 
of suits upon it. The only change in the statutes, since the 

bond was made, is to deprive a person injured of a remedy to 
enforce the performance, which before existed. There has 
been no attempt to vary the terms of the contract or its obliga­
tions. The present statute, if such be the true construction, 
will not necessarily increase the number of suits. It will only 
change most of them from sci re f acias on the judgment to 
an action on the bond, which will give to the defendants great­
er privileges than the former process would have permitted, 
by allowing them to deny and contest anew its execution and 
the breach of it. 

The act of March 14, 1842, c. 19, does not afford a remedy 
by the writ of scire facias; nor does it require, that the 
person injured should institute a new suit upon the bond, or 
deny to him the right to do so. It provides a remedy before 
unknown to the law·, by authorizing him to file an additional 
declaration in a writ already sued out upon the bond, and by 
a summons, issued by the clerk and indorsed by the person 
for whose benefit it is issued, to call upon the defendants to 
answer to that declaration. It is not perceived, that the re­
sponsibilities of the obligors on such an official bond can be 
increased, or that their rights cannot be as fully protected by 
these enactments, as they would have been by the former pro-
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v1s10ns of the statutes. It will be unnecessary to inquire1 

whether the pleas contain all the necessary averments. They 
are all adjudged to be bad ; and the defendants are to answer 
over in each process. 

CHARLES G. BRYANT versus MARCENA JoHNsoN. 

Injury, or danger of injury, is essential to the maintenance of an action of 

audita qucrcla. 

Such action is in the nature of a bill in equity, to obtain relief dgainst op• 
pression. It lies where, after judgment, the debt has been paid or released, 
and yet the debtor is arrested, or in danger of being arrested, on an exe­
cution issued on such judgment; and where the debtor has had no oppor­
tunity to avail himself of such payment or release, in defence; and in 

other cases where a defendant had good matter to offer in defence, but had 
no opportunity to offer it before judgment against him. 

If a levy on land be nugatory and void, the action of audita querela cannot 
be maintained by reason of such levy. 

When an execution is issued under the seal of the Court, the presumption 
is, that it was issued by order of Court. 

Tms was an action of audita querela. The facts appear 
at the commencement of the opinion of the Court. 

Kent, for the plaintiff, said that although this was an un­
usual action, yet it was expressly given by statute, which regu­
lated the process and gave the form. St. 1821, c. 63, ~ 7; 
Rev. St. c. 141. 

If judgment has been rendered, but an execution has im• 
properly issued, and been executed upon the property of the 
debtor, this is the appropriate remedy. Johnson v. Harvey, 
4 Mass. R. 483; Lovejoy v. Webber, IO Mass. R. 101; 
Skillings v. Coolidge, 14 Mass. R. 43; Thacher v. Gam­
mon, 12 Mass. R. 270; Brackett v. Winslow, 17 Mass. R. 
153. 

Here two executions were issued, purporting to be in force, 
at the same time, on the same judgment. The last one was 
erroneously issued, and the proceedings under it vexatious and 
illegal. It is this execution and those proceedings that we 
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seek to set aside by this process. Stat. 1820, c. 60. The 
issuing of an execution is a mere ministerial act of the clerk, 
and not a judicial one of the Court. 10 Mass. R. 356; 1 
Pick. 214. 

The process was rightly brought against the judgment cred­
itor, and not against the assignee. Petersd. Abr. Title, Audita 
Querela; 2 Little, 357. 

Hathaway, for the defendant, said that the attorney had no 
lien on the execution beyond the amount tendered, and there­
fore it was wrongfully withheld by him. Ocean Ins. Co. v. 
Rider, 22 Pick. 210. The act of the clerk was entirely proper 
in itself, and was the only means of saving the attachment by 
which alone the debt could be obtained. 

No one but a person injured can maintain this process. 6 
Dane, 319; Com. Dig. Title, Aud. Qu. E. 6; Lovejoy v, 

Webber, 10 Mass. R. 103; Brackett v. Winslow, 17 Mass. R. 
158. Here was no misconduct in the creditor, but only a 
laudable vigilance to secure his debt ; and no injury to the 
debtor, if he is an honest man, or willing to submit to the laws 
of the land. 

If the proceedings under this execution were illegal and 
void, as is alleged for the plaintiff, this action cannot be main­
tained; for it will not lie, where the plaintiff's matter of griev• 
ance is void. 1 Ld. Raym. 439 ; 1 Salk. 264. 

And besides, if there was any thing wrong in issuing the 
execution, the clerk, being a mere ministerial officer, is liable 
for it. Briggs v. Wardwell, IO Mass. R. 356, 

This is an equitable action in the nature of a bill in equity. 
3 Black. Com. 405. There can be no equity in this attempt 
to defraud a creditor by defeating the levy. 

The judgment was assigned, all the proceedings were at the 
instance of the assignee, and the present defendant neither 
knew nor assented to them. The suit then should not have 
been brought against him ; and had there been ground for 
it, the action should have been brought against the assignee. 
Hammond on Parties, c. 4. 

VoL. x1. 3~ 
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The opinion of the Court was drawn up by 

WHITMAN C. J. -The defendant having sued out a writ 
against the plaintiff and caused his real estate to be attached, 
and afterwards, having recovered judgment against the plain­
tiff in the same suit, his attorney took out execution thereon, 
which he refused to have levied upon the real estate attached 
or to deliver the same to the defendent, till paid a balance 
due on account, or for his fees and disbursements in the suit. 
The defendant, afterwards, assigned his judgment to one Hink­
ley, who tendered to the attorney the amount of the costs, as 
taxed in the suit, and demanded the execution, which the at­
torney refused to deliver. Hinkley, thereupon, applied to the 
clerk of the Court, in which the judgment was rendered, for 
an execution on the judgment, presenting at the same time an 
affidavit setting forth the above facts ; and the clerk thereupon 
issued one, as if no previous execution had issued ; and it was 
levied in due form upon the real estate attached, and duly 
returned and recorded as being fully satisfied. No use was 
ever made of the former execution ; and it has long ceased to 
be in force. 

This writ of audita querela was brought for the purpose of 
having the execution, last issued, and the levy made by virtue 
of it, set aside. Such process, according to the authorities, is 
"in the nature of a bill in equity, to be relieved against the 
oppression of the plaintiff." It lies where, after judgment, the 
debt has been paid or released, and yet the debtor is arrested, 
or in danger of being arrested, on an execution issued on such 
judgment ; and where the debtor has had no opportunity to 
avail himself of such payment or release, in defence ; and in 
other cases where a defendant had good matter to offer in 
defence, but had no opportunity to offer it before judgment 
against him. 3 Bl. Com. 405. Injury, or danger of injury, 
seems to be essential to the maintenance of the action. 

In this instance it seems to be difficult to perceive how the 
plaintiff here has been injured. He had not paid the debt 
before the levy was made. And he has not yet paid it, unless 
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the levy is valid ; and if the levy is valid, he has sustained no 
injury, unless the payment of an honest debt can be accounted 
an injury, which, whatever he may think, cannot be so regard­
ed by Courts of justice. He is not under arrest, nor is he 
in danger of being arrested, on either of the executions ; or of 
being otherwise affected thereby; nor, unless he can disturb 
the levy, is he in any danger from the judgment recovered 
against him. 

And if the levy is nugatory and void, he cannot be injured 
by it; and in such case, can have no need of this process. 
One, says Dane, c. 186, art. 1, need not have this writ where 
the matter of his grievance is void, as if an extent be sued 
against him without right; citing 1 Roll. 304, A. 

It is manifest that this species of process was never designed 
to admit of taking advantage of mere clerical errors, or tech­
nical irregularities, having no connection with the substantial 
justice of the case. Whether the issuing of the second exe­
cution was, on the part of the clerk, an irregularity or not, we 
do not, in this prosecution, feel ourselves called upon to inquire. 
Instances have not been unfrequent in which Courts have, 
where it has been impossible for a creditor in a judgment to 
avail himself of satisfaction upon a first execution, ordered 
another to be issued. And, when an execution is issued under 
the seal of the Court, the presumption is, that it was issued by 
order of Court. If the clerk should take it upon him to issue 
an alias execution, when it would not be sanctioned by the 
Court, and any injury should accrue from it, he, being a mere 
ministerial officer, might be rendered amenable for it to the 
party injured. In Jacob, title Execution, it is said that, "if 
an execution be executed and filed, the party can have no exe­
cution upon the judgment." And again, "but if the execution 
be not returned and filed another execution may be had." 

Plaintiff nonsuit. 
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JosIAH GREGORY versus JonN TozrnR. 

In a writ of entry, where the tenant pleads that he was not tenant of the 
freehold, but merely tenant at will tu another who had the title, the de­
maudant may, since the Revised Statutes were in force, (c. 145, § 10) 
elect to consider the person so in possession a disseizor, for the purpose of 
trying the right, if he has actually ousted the demandant, or withheld from 
him the possession of thA premises; and the demandant may prevail if 
his title be paramount to that of him under wliom the tenant in possession 

holds. 

Where a levy is made upon an undivided share· of certain real estate, in 
order that such levy shou,Jd be supported against any one but the debtor 
and those claiming under him, it should not appear, that he was tenant in 
common ofa larger tract, including the premises levied upon; nor other­
wise than that he was the owner of an undivided portion of that particular 

paroel, or that, owning the whole of that parcel, in severalty, the levy 
could not be made thereon of a particular portion, setting it out by metes 
and bounds, without damage to the estate. 

"\VRIT of entry. After the demandant had introduced his 
evidence, a nonsuit was entered subject to the opinion of the 
Court. If the Court should be of opinion that upon the evi­
dence the action could be supported, the tenant was to be de­
faulted; and if it could not, then the demandant was to be 
nonsuited. The view taken of the evidence by the Court ap­
pears in the opinion. 

Williamson, for the demandant. 

Blake, for the tenant. 

The opinion of the Court was by 

WHITMAN C. J. -The plaintifl demands of the defendant 
seizin and possession of one undivided half part of eighty­
three acres, describing it by metes and bounds, being a part 
of lot No. 7, in the town of Corinth ; and, for his title, relies 
upon a levy upon the same half part, made in 1837, by virtue 
of an execution in his favor, and against the defendant. 

The defendant pleads the general issue ; and files a brief 
statement, setting forth that he was not, at the time of the 
service of the writ in this case, tenant of the freehold; but 
was in possession of the whole of lot No. 7, as tenant under 
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S. H. Blake and Andrew S. Tozier, who he avers, were owners 
in fee of the same. 

In reference to defences of this kind the Revised Statutes, 
c. 145, <§, 10, have provided, that "If the person in posses­
sion have actually ousted the demandant, or withheld the 
possession of the premises, he may, at the election of the de­
mandant, be considered as a disseizor, for the purpose of trying 
the right ; though he should claim an estate less than free­
hold." The defendant in this case does not pretend, and, 
without doubt, could not, that he has not withheld the posses­
sion of the demanded premises from the plaintiff. The plain­
tiff, therefore, has a right, as against him, to prevail, if his 
title be paramount to that of those under whom the defendant 

holds. 
The plaintiff's levy was on an undivided half of a certain 

parcel of real estate, as the property of the defendant. To 
support such a levy, as against any one, but the debtor, and 
those claiming under him, it should not appear that he was 
tenant in common of a larger tract, including the premises 
levied upon, nor otherwise than that he was the owner of an 
undivided portion of that particular parcel, or that, owning 
the whole of such parcel in severalty, the levy could not be 
made thereon of a particular portion, setting it out by metes 
and bounds, without damage to the estate. Rev. St. c. 94, 
~ 13. If the right of John Tozier alone, as opposed to the 
claim of the plaintiff, were in question, and it should appear, 
that, at the time of the levy, he was a tenant in common of the 
whole lot, the levy, as against him, might perhaps be upheld. 
Bartlet v. Harlow, 12 Mass. R. 348. 

But if Andrew S. Tozier and Blake have acquired such a 
title to the premises as that the levy, as against them, would be 
unavailing to the plaintiff, he cannot recover. It appears, that 
in May, 1820, the plaintiff conveyed to the defendant the one 
undivided half of the whole lot. In 1823, Benjamin Joy, being 
the owner of the other undivided half of the lot, conveyed 
the same half to the plaintiff and defendant, taking back, at 

the same time, a mortgage as collateral security for the con• 
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sideration agreed upon for the convepmce. The plaintiff, on 
the seventh of September, 1829, conveyed the quarter part 
derived by him from Joy, to Thornton McGaw, who, on the 
eighteenth day of July, 1832, conveyed the same to the de­
fendant ; so that the defendant, but for a conveyance to be 
presently noticed, would have become seized of one undivided 
half of the whole lot in foe, and of the other half also subject 
to the mortgage to Joy. But the defendant on the twenty­
third of April, 1830, had conveyed to one Payson fifty acres, 
being the southerly part of tho lot, and Payson on tho twenty­
third of April, 1842, conveyed the same to Blake. This con­
veyance must be regarded as good against John Tozier, and 
those claiming under him by virtue of a subsequent convey­
ance ; and consequently against the plaintiff; for his levy is 
but a conveyance made in the manner prescribed by statute. 
Thus Blake, so far as it respects any claim on the part of the 
plaintiff, must be considered as the owner of fifty acres in 
severalty, being the south part of the lot. 

Joy, in his life time, entered under his mortgage and fore­
dosed the right of redemption, and after his decease, his heirs 
conveyed the half of the lot, of which he died seized, to 
Andrew S. Tozier, who thereupon became seized of the same. 
Neither the levy, nor the conveyance to Blake, would interfere 
with his right to have partition of any part of the lot. His 
share may be set off, regard being had to quality as well as 
quantity, so as to take the whole of what is described in the 
levy, and not covered by the deed to Blake. The plaintiff's 
claim, therefore, as against Andrew S. Tozier and Blake, can­
not be sustained to an undivided part of any specific portion 
of the lot ; and the nonsuit must be confirmed. 
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EDMUND HALL versus RoBERT McDuFF. 

Where the grantee enters into the actual occupation and improvement of 
the premises under his dred, but does not record it, the title cannot be 

revestcd in the grantor, by the delivery back of the deed, for one purpose, 
and yet remain in the grantee for another. 

If the grantee consents to the delivery back of such unrecorded deed to the 

grantor, for the purpose of having security given by mortgage for a portion 
of the consideration money remaining unpaid, no authority is thereby given 

to the grantor to make an absolute conveyance of the estate. 

The grantee in possession cannot create an equitable mortgage by a pledge 

of his unrecorded deed, and thereby defeat a prior recorded mortgage of tho 

same premises. 

WRIT of entry. After the whole testimony was before the 
jury, it was all reported, and thereupon a nonsuit was entered 
by consent, to be set aside, if in the opinion of the Court the 
action could be maintained. 

The facts proved by that testimony are stated at the com­
mencement of the opinion of the Court. 

Inger.~oll, for the demandant, contended that the testimony 
shew, that the deed was voluntarily delivered back to the 
grantor, with the expectation that security was to be given 
upon the estate for the money due. The mode of doing it 
was at the option of the grantor. And if the tenant chooses 
to take a course which will enable the grantor to induce a third 
person to believe he has a good title, it is,.too late to complain 
afterwards. If an unrecorded deed is understandingly and 
fairly given up, the title is revested in the grantor. 1 Green!. 
73; 21 Maine R. 160; 10 Mass. R. 403. 

Washburn, for the tenant, said that the tenant never con­
sented to the giving up of the deed, but merely that the grant­
or might take it to have the money procured by a mortgage, 
which was not given. The tenant entered into possession 
under his deed, and thus acquired as full and complete a title, 
as if if had been recorded. All the facts were known to all 

the parties. The deed was never cancelled, nor agreed to be 
cancelled. And where the property has once vested, and 
other rights have intervened, the mere delivery back of the 
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<leed by the grantee to the grantor will not revest the estate, 
6 Green!. 56; 10 Mass. R. 60; .Marshall v. Fiske, 6 Mass. 
R. 24; 21 Maine R. 160. 

If the demandant has any claim, it is but as an equitable 
mortgage; and it must be enforced in equity, but not at law. 

The opinion of the Court was by 

SHEPLEY J. -The demandant claims the premises demand­
ed, by virtue of a deed of conveyance to himself, made by 
Alexander Alden, on March 15, 1841, and recorded on the 
twenty-eighth day of the same month. The tenant claims 
under a conveyance from the same person to himself, made in 
the year 1833, but not recorded. There is proof, however, 
that he immediately entered into possession of the premises 
under his deed, soon built a house and barn upon the land; 
and has continued to reside upon it since that time. The 
demandant attempts to destroy this older title by proof, that 
the grantor, before he made the last conveyance, obtained 
possession of the former deed, and held it by consent of the 
tenant, until he should be paid a part of the purchase money 

remaining unpaid. That the tenant, having failed to make 
that payment, consented that he should obtain the money of 
some other person and " give security on the land for the 
money." That he accordingly procured tho money of the 
demandant and col,lveyed the land to him. That after the 
money was obtained the tenant was satisfied, although he soon 
after became dissatisfied. It appears also that the grantor first 
obtained that deed for the purpose of having a mortgage deed 
of the premises made to himself to secure his debt, but finding, 
that tho tenant had before made a mortgage of the same to 
Bates, he concluded to retain his unrecorded deed as security 

for the purchase money. 
That deed was not cancelled, and the title revested in tho 

grantor, by these proceedings. Such does not appear to have 
been their intention. The deed was only pledged as an equit­
able mortgage of the estate. The tenant had before that time 
mortgaged the estate to Bates, and the law would not permit 



JULY TERM, 18,14. 313 

Oakes v. Cushing. 

them to destroy, in that mode, the title of tho tenant, to the 
injury of Bates, if such had been their design. The title could 
not be revested in the grantor for one purpose and yet remain 
in the tenant for another. If the tenant consented to a con­
veyance, it was only to one for the purpose of security, not to 
an absolute conveyance of the title. His declaration, made 
after the last conveyance, that he was satisfied, could not have 
the effect to destroy a title, which had never been divested. 

Nonsuit confirmed. 

DuDLEY OAKES 8f al. versus EnwARD J. CusHING. 

Where the plaintiff performed labor upon a vessel and charged it to the 
same, and afterwards requested payment therefor of the defendant, sup­

posing him to be the owner; and the defendant wrote to the plaintiffj 
saying that he held the vessel for security, and that it did not belong to 
him to pay any bills on her, but at the sanrn time that he was holden for 
them, and requested the plaintiff to take an order on a third person for the 

amount; this was held to be sufficient to authorize the jury to find a 

verdict for the plaintiff, 

And as such labor increased the value of tlie security, that was held to be a 
sufficient consideration for the written promise of the defendant to pay 
therefor. 

Tms was .an action of assumpsit to recover of the defend .. 
ant payment for work done on the schoone·r Respect in 1840. 

The plaintiffs introduced their books in which " schooner 
Respect" is charged for the work. They also introduced a 
witness who testified that the plaintiffs did certain work upon 
the schooner in 1840, that he worked on her for them, and 
that L Porter had run the vessel till she was repaired, and 
came on board several times, when she was undergoing her 
repairs, to oversee them, as he supposed. He <lid not know 
who run her after she was repaired. They then introduced 

the following letters : -
" Boston, May 25th, 1840. 

"Dear Sir. Please send me by return of mail the amount 

VoL. x1. 40 
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of all bills on the schooner Respect you now hold against her. 
Do not fail of sending as above, and much oblige 

" Yours, E. J. Cushing. 
"Directed to Dudley Oakes, Esq., Brewer, Maine." 

"Boston, June 2d, 1840. 
"Dear Sir. I received yours of 29th instant, this day, and 

would say in regard to my paying the bills of $131,48, on 
schooner Respect, I hold her for security and it does not belong 
to me to pay any bills on her, but at the same time am holden 
for them. I should wish you to take an order on Mr. I. Porter 
for the amount of same. If so, please send me word to that 
effect by William Gutterson, whom you will find at Messrs. 
Emery, Stetson & Co., Bangor. I wish to get the thing 
settled by Mr. Porter. "Respectfully yours, 

"E. J. Cushing. 
"Directed to Dudley Oakes, Esq., Brewer, Maine." 
This was all the evidence in the case, and upon it the 

counsel for the defendant requested the Judge to instruct the 
jury, that the defendant, being mortgagee out of possession 
and not having the control of the schooner, was not liable for 
repairs, except by reason of his admission in his letter of 29th 
June, and that if they were satisfied that admission was 
made under a misapprehension of his liability as mortgagee, 
he was not then bound ; and that they were to pass upon the 
question whether there was a misapprehension of his liability 
from the whole letter and evidence in the case. ALLEN, the 
presiding District Judge, instructed the jury, that the defend­
ant, being mortgagee, if he was out of possession, and had no 
control of the vessel, was not liable for repairs. 

The Judge further instructed the jury, that the letter of 
29th June amounted to an express promise to pay; and that 
the burthen of proof was upon the defendant to show further 
than had been disclosed, either by the letter or other evidence,. 
that the promise was made upon a belief of his liability in 
consequence of his having security upon the schooner; that 
the letter was sufficient as a matter of law, unexplained by the 
evidence, to charge the defendant, and that the language of 
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the letter accompanying the admission, and the other evidence, 
was not sufficient to warrant them in finding that the promise 
was made under a misapprehension of his liability. 

The verdict was for the plaintiffs, and the defendant filed 
exceptions. 

Blake, for the defendant. 

J. Godfrey, for the plaintiffs. 

The opinion of the Court was drawn up by 

TENNEY J. -This case comes before us on exceptions taken 
to the instructions of the Judge of the District Court to the 
jury. The plaintiffs performed labor upon the schooner Re­
spect in 1840. The defendant wrote to Oakes, one of the 
plaintiffs, on May 25, 1840, requesting that the amount of all 
bills on the vessel which Oakes held against her, might be 
immediately sent to him. Subsequently he wrote again (in 
answer to a letter addressed to him by Oakes,) saying he held 
the vessel for security, and that it did not belong to him to 
pay any bills on her; but admitted, that he was holden for 
them; and then requested Oakes to take an order on Mr. I. 
Porter, who it appears had had some oversight of the repairs 
made by the plaintiffs, and who had previously run the vessel, 
stating as a reason for the request, that he wished to get the 
thing settled by Mr. Porter. 

The counsel for the defendant contended, that the admis­
sion of liability was made under a misapprehension of his 
rights, and that therefore he ought not to be holden. The 
Judge instructed the jury that the evidence was not sufficient 
to warrant them to conclude, that he wrote under such mis­
apprehension, and that the letters, unexplained, were sufficient 
to charge the defendant. 

The import of the last letter is, that as between the defend­
ant and Porter, the former ought not to pay the plaintiffs' 
claim, but that he was liable to the plaintiffs notwithstanding. 
There is nothing in the evidence showing that the defendant 
did not fully understand his rights. The letter does not ex-
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plain the grounds of his admitted liability. He may have 
believed himself liable in consequence of his holding the vessel 
as security, without ever having had possession. But this 
reason for his belief is not given in the Jetter. He may have 
been holden by ·reason of a lien, which the plaintiffs had at 
one time, and which may have continued ; or by his own 
promise ~efore the repairs were made. 

It is i~sisted for the defendant, that the promise contained 
in the letter, or implied thereby, was without consideration. 
The vessel was held by him as security, and we are to pre­
sume, that the security vras increased by the repairs. This 
would be a sufficient consideration for a promise in writing, if 
no other existed. 

Exceptions overruled. 

JEREMIAH LEBALLISTER versus SAMUEL NAsH. 

Where a person promises, by his note, to deliver a certain quantity of hay, 
of a stipulated quality, at a place named, and w_ithin a stated time, the 
promise is performed, if hay, sufficient in quantity and quality, was de­
posited at the place within the time agreed upon, and set apart and appro­
priated to the payment of the note. 

lt is not necessary, in such case, that the hay "5honld he weighed and spe­
cially turned out." T!ie quantity may be otherwise ascertained, at the 
risk of the person making the payment; and no turning out, or change of 
position, is necessary, further than to separate or set it apart, so that it may 
be identified and removed by the owner. 

ExcEPTIONS from the Eastern District Court, ALLEN J. pre­
siding. 

Trover to recover the value of a quantity of hay alleged to 
have been taken and converted by the defendant. The plain­
tiff introduced a note of which the following is a copy : -

" Enfield, Treat's Mills, Sept. 13, 1838. - For value receiv­
ed I promise to pay Jeremiah Leballister, or order, three tons 

of good English hay, at my barn, in Enfield, within six months. 
" Daniel Nash." 
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On the above note was the following indorsement: - "March 
15, 1839. H.cccin~d tm;nty-one hundred of the within note." 

The plaintiff then iutroduccd the deposition of Abner True, 
who testifierl that some time in the spring of 1841, he bar~ 
gained with the plaintiff for this note, and agreed to take the 
hay, if he could got it on the note, and that within a week or 

ten days after he went to the defendant, and asked him, if 
there was any hay in his barn, left there by his brother for the 
plaintiff, and showed him tho note. He said his brother left 

some hay for Leballister, who had taken away part of it, and 
the rest he himself fed out to his sheep ; and that the indorse~ 

ment was on tho note at that time. The plaintiff also intr~ 

duced Samuel Pratt, who testified that some time in March, 
1839, he went with the plaintiff to Enfield, and called on the 
defendant for the hay due on the note, which the plaintiff had 
with him, and asked defendant if his brother left hay there; 
that the defendant replied, that it was down in such a barn, 
pointing to the barn, but did not go with them to the barn, 
and said the hay was in the barn, and that they might take it; 
that they went to the barn, and foun<l, as the witness calcu• 
lated, about three tons of hay in it; and that the barn did not 

appear to have been used that winter; that there was no road 
to it, and that tlie snow was not beat down; that the barn was 
a small sized one, and that there was no appearance of cattle 
having been recently about there. He further testified, that 
they took away two small loads, which were weighed after 
they arrived at Oldtown, where they carried it, and the amount 
was indorscd on the note. He also testified, that the defend­
ant said, that his brother had moved away, and that every 
thing had been moved away, and at the same time lent them a 
pitchfork for the purpose of loading the hay. 

Whereupon the counsel for the defendant requested the 

presiding Judge to instruct the jury, that in order to vest the 

hay in the plaintiff, so as to entitle him to recover in this 
action, it was necessary that a sufficient quantity of hay to pay 
the note should have been weighed, and specially turned out, 

set apart, and ready to be delivered at the time and place 
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designated in the .note, in payment of the same ; and that .. 
unless this was proved, the plaintiff could not recover in this 
action. 

But the Court instructed the jury, that if Daniel Nash had a 
greater amount of hay than was necessary to pay the note, 
and was willing to weigh off cnou;;h for its payment, but never 
did it, that no part of the hay would vegt in, the plaintiff; but 
if he had left at his barn in Enfield three tons of hay for the 
payment of said note, that the property in the hay would vest 
in the plaintiff, and he might maintain trover for its conversion 
by the defendant. 

He further instructed the jury, that although the hay in the 
barn never had been weighed, yet if the evidence satisfied 
them, that Daniel Nash had placed in his barn an amount of 
hay for the purpose of paying said note, and that the plaintiff, or 
any one under him, had taken a portion of the hay and applied 
it in part payment of said note, that the property in the residue 
of the hay, which was the subject matter of this suit, became 
vested in the plaintiff; and he might maintain trover for its 
conversion by the defendant. The verdict was for the plain­
tiff; and the defendant filed exceptions to the instructions of 
the Judge, and to his refusal to give the instructions requested. 

J. H. Hilliard, for the defendant, said, that unless the hay 
was left in such a state, and at such a time, as the law re­
quires, in order to discharge the note ; or unless the plaintiff 
actually received it in payment thereof; the plaintiff cannot 
recover. There was here such an uncertainty as to the quality, 
quantity, and time when it was turned out, if ever, as would 
prevent the recovery by the plaintiff. Chipman on Con. 212; 
Wyman v. Winslow, 2 Fairf. 398; Houdlette v. Tallman, 2 
Shepl. 400. The note remained unpaid, and the property 
in the hay unchanged. 

The taking of a part of the hay by the plaintiff, under. the 
circumstances, was not evidence of an acceptance of the hay 
in payment of the note, but the reverse of it. He did not 
consider the whole note as paid, or he would not have indorsed 
upon it a partial payment. Besides, the doctrine of the de-
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livery of a part for the whole of a quantity of goods 1s appli­

cable only to the sale of goods. 
The instructions tended to lead the jury to draw a wrong 

inference from the facts, and therefore the verdict should be 
set aside. 6 Shepl. 436. 

Cony, for the plaintiff, said that the defendant attempted to 
escape the consequences of appropriating to his own use pro­
perty he knew did not belong to him, by denying that other 

parties have fulfilled a contract in whi:ch he had no interest. 
He contended, that Daniel Nash, the promisor, had done every 

thing the law required, by delivering the hay according to the 
terms of the note. The note was paid, and the hay became 
the .property of the plaintifl:: Wyman v. Winslow, 2 Fairf. 

398. 
No weighing or turning out of the hay was necessary. And 

besides, if the maker of the note harl not done all that was 
necessary to make a legal tender of the hay in payment of the 
note, still the plaintiff might, if he chose, waive any irregular­

ities, and accept the hay in payment. Hoyt v. Byrnes, 2 

Fairf. 475. 
In this case there was both a legal tender, and an accept­

ance ; and the instruction to the jury was correct. But even 
if there was an error or omission, still upon the whole case, as 
reported, the plaintiff is entitled to recover; and the Court, 
therefore, will not set aside the verdict. :McDonald v. Traf­
ton, 15 Maine R. 225; French v. Stanley, 21 Maine R. 512. 

The opinion of the Court was drawn up by 

SHEPLEY J. -It appears from the bill of exceptions, that 
Daniel Nash, on September 13, 1838, by a contract in writ- · 

ing promised to deliver to the plaintiff three tons of good 
English hay, at his barn in Enfield, within six months. Before 

that time had elapsed, he removed from that place, leaving a 
quantity of hay in his barn there, estimated to be about three 

tons. The plaintiff's right to recover'in this action, which is 
trover for a conversion of a part of that hay by the defendant, 
must depend upon the question, whether Daniel Nash,_ before 
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the maturity of the contract, had designated and set apart in 
the proper place, three tons of hay of a suitable quality in pay­
ment of the note. If he had, the property would be thereby 
vested in the plaintiff. If he had not, ,he would continue to 
be the owner, and the defendant) having used it, should ac­
count to him for it. The quantity of hay appears to have 
been deposited and left in the place named in the note with­
in the time agreed upon. The acceptance of a part of it by 
the plaintiff would authorize the conclusion) in the absence 
of all opposing testimony, that it was of a suitable quality. 
If there be any defect, it will be found in the testimony to 
prove, that it was designated and set apart for the payment 
of the plaintiff's note. When Daniel Nash removed, the tes­
timony shows, that he carried away all his other property, 
leaving hay of the quantity and quality, and within the time 
and at the place named in the note. It does not appear, that 
there was left any other hay or property, with which it could 
have been mixed. 

The defendant, who is a brother of Daniel, having been 
called upon by the plaintiff "for the hay due on the note,>i 
pointed to a barn ,, and said, the hay was in the barn, and 
that they might take it.'; The jury would be authorized to in­
fer from this conversation, in connexion with the other facts, 
that the hay had been set apart by Daniel Nash and left in his 
barn in payment of the plaintiff's note, and that the defend­
ant knew it, if he was not the agent of his brother to deliver 
it. The fact, that the plaintiff weighed that part of the hay, 
which he removed about the time, when his note became pay­
able, and indorsed it on the note, might indicate, that he did 
not intend to receive the quantity found in the barn in full 
payment of his note, should it fall short in quantity. Such 
intention could not alter the rights of Daniel Nash, or pre­
vent his tender from becoming effectual, if he had in fact 
performed his contract. It might have been proper, and per­
haps desirable, that the instructions of the presiding Judge 
should have stated more plainly, that the jury should be 
satisfied, that the hay was of the quality and was deposited 
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at the place, and within the time, agreed upon, and that it had 
been set apart and appropriated to the payment of the not_e. 
But there does not appear to have been any contest respecting 
the quality, or any conflict of testimony respecting the quan­
tity, or the time, when it was deposited. The jury having been 
required to find, that the hay had been left for the payment of 
the note, would probably understand, that it should appear to 
have been set apart for that purpose. If there was any want 
of explicitness in the instructions, it might have been obviated 
by a proper request. The request presented, was properly 
refused. It was not necessary, that the hay "should have been 
weighed and specially turned out." The quantity might have 
been otherwise ascertained at the risk of the person making 
the payment. And no turning out, or change of position, was 
necessary, further than to separate or set it apart, so that it 

might be identified and removed by the owner. 
Exceptions overruled. 

VoL. x1. 41 
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LITTLETON REED By- a!. versus W1LLJAM H. JoHNSON 13,- al. 

If the bill, as presented, does not exhibit a case for the interference of a 

court of equity, it may be dismisser! on rlemurrer for want of equity. 

In a bill in equity brought by two partners ag,iinst the third and against an 
officer who had taken goods alleged to belong to the partnership on a de­

mand against the defendant partner for l1is i11dividual debt, the partnership 

creditors not being made parties, where the object sought was merely to 
obtain a decision that the goods were owned by the partnership, without 
acting in any other manner upon the rights or interests of the partnership 

or of its members, or upon those of the creditors of the partnership, or of 

one or more of them, the Court will not require the officer to deliver over 
the goods, or the proceeds of the oales thereof, to the plaintiff partners, but 

will withhold its aid until there can be a distribution of the whole partner• 

ship property, first among the parl11crship cr"ditors, and then among the 
partners themselves, or their representatives. 

Jurisdiction is not given to this Court as a court of equity, by the Rev. St. c. 

96, § 10, in all cases where a partnership or partners may be interested: 

but was conferred to provide a remedy in certain eases for persons, or the 
representatives of their interests, who were, or had been, partners with 

other persons, and wlw on that account had either no remedy, or an imper­

fect one, by the common law. 

That is not a case of partnership within the equity jurisdiction of this Court, 
where the bill alleges that one, not a partner or representing a partner's in• 
terest, has taken goods belonging to the partnership, which goods such per• 
son denies to be partnership property. 

And if one partner is omitted as plaintiff, and made a party defendant with 
such other person, still the Court will not have equity jurisdiction as it re­
spects the latter. 

TnE facts are stated in the opinion of the Court. 
Cutting, for the defendants, said that this Court had no 

jurisdiction of the case. Its jurisdiction is limited by the Re­
vised Statutes to particular subjects ; and as it respects part­
nership, to cases between partners themselves. Equity powers 
are given to the Court in derogation of the common law, and 
therefore the statute is to be construed strictly. 

The whole creditors of the partnership should have been 
made parties. The rights of the creditors cannot be decided 
on the answer of the officer. He does his duty merely and is 
frequently compelled to do it against his inclination, and has 
nothing to do with the settlement of partnership concerns in 
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a court of equity, by reason of serving a writ upon one or 
more of them. 

There is a perfect remedy at law, on their own showing. 
Waddle v. Cook, 2 Hill, 47; Melville v. Brown, 15 Mass. R. 
82; Douglas v. Winslow, 20 Maine R. 89. 

A. W. Paine, argued for the plaintiffs, under these general 
propositions. 

1. As to the parties. The bill is rightly brought by the two 
solvent partners against the debtor partner, and the officer, and 
the creditors under whom the officer acted. Story on Part. ~ 
235; Melville v. Brown, 15 Mass. R. 82; Waddle v. Cook, 
2 Hill, 47; Story on Part. 368, 371; Doug!. 650. 

2. The Court has jurisdiction of the case. Under Rev. St. 
c. 96, -§, 10; 1 Story's Eq. ~ 683; Waddle v. Cook, 2 Hill, 
47. And as a case of fraud. 1 Story's Eq. ~ 308, 328; 2 
Story's Eq. ~ 1257; Hill v. Simpson, 1 Ves. 166. And as 
a case of trust. 

3. There is no plain and adequate remedy at law. 15 Mass. 
R. 82; 2 Hill, 47; Phillips v. Cook, 24 Wend. 389. 

4. The Court has power to grant the relief prayed for in 
the bill. 

The officer can sell nothing more than the interest of one 
partner in the surplus, after payment of all the partnership 
debts, and by doing more he becomes a trespasser ab initio. 15 
Mass. R. 82; 2 Hill, 47 ; 4 Johns. C. R. 522; Story on Part. 
373; 1 Story's Eq. -§, 677; Rice v. Aitslin, 17 Mass. R. 197; 
Collyer on Part. B. 3, c. 6, <§, 10. The other partners have a 
lien on the whole partnership property for the paymen~ of 
debts and for a general balance. Story on Part. 135, 374; 
Taylor v. Field, 4 Ves. 396 ; Hoxie v. Carr, l Sumn. 181; 
United States v. Hack, 8 Peters, 271 ; Coll. on Part. B. 2, 
c. I,~ 1; Egberts v. Wood, 3 Paige, 517. And each part­
ner has a right to have the property applied to the payment of 
all the debts of the firm, before either of the partners, or his 
creditors,· can divert any part of it to the payment of individ­
ual debts. Story on Part. ~ 97; Collyer, B. 2, c. 1, ~ I, and 
c. 3, ~ 5; 2 Story's Eq. ~ 1253; 4 Ves. 396. And if a 
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sale of the property has taken place, a court of equity will 
interfere to stop the funds from being paid over, and will 
order an account to be taken, and the funds to be paid over 
to the other partners. Story on Part. 137; 1 Ves. Sen'r, 239; 
3 Mason, 232 ; 2 Swan st. 586 ; 12 Wend. 131. The Court 
will sustain such bill for those purposes ; and the proper 
parties as defendants are the debtor partner and officer. Col­
lyer, B. 3, c. 6, <§, 10; 1 Sim. 371 ; 24 Wend. 407; Dougl. 
650; 1 Madd. Ch. Pr. 131; 2 Johns. C. R. 280; 1 Madd. 
R. 423; Allen v. Wells, 22 Pick. 458. The creditors of the 
partnership have a preference to be paid out of the partner­
ship funds before creditors of an individual member. Story 
on Part. 135, 381 ; 1 Story's Eq. <§, 675; Com. Bank v. Wil­
kins, 9 Greenl. 28. 

5. On general equity principles we are entitled to relief. 
2 Story's Eq. <§, IQ43 ; 1 Sumn. 181 ; 4 Johns. C. R. 522; 1 
Ves. Sen'r, 239; 2 Fonbl. Eq. B. 2, c. 1, <§, l; 3 Mason, 
232; 3M. & Selw. 574; 20 Maine R. 89. 

6. The officer is subject to this process. Collyer, B. 3, c. 
6, <§, 10; 1 Sim. 371 ; Dougl. 650; 24 Wend. 407; 3 Ma­
son, 317; 2 Mason, 192; 16 Ves. 321; 3 Johns. C.R. 555; 
4 Paige, 23. 

Kent replied for the defendants. 

The opinion of the Court was drawn up by 

SHEPLEY J. - It appears from the allegations m the bill, 
that the two plaintiffs formed a partnership with William B. 
Re~d, whose stock of goods was purchased by the partnership, 
and paid for by the partnership notes delivered to him. That 
certain creditors of W. B. Reed brought suits against him and 
caused a part of those goods to be attached by the defendant, 
Johnson, as a deputy of the sheriff. That they obtained judg­
ments, and caused the goods so attached to be sold on the 
executions issued thereon by the same deputy, who now holds 
the proceeds in his hands. That the partnership at the time, 
when these goods were sold, was indebted to nearly the whole 
amount of its property and credits; and that W. B. Reed had 
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no interest in them above the amount required to pay the debts 
of the partnership. The bill does not state, that the goods 
were seized and sold as partnership goods; on the contrary it 
alleges in substance that the officer sold the goods as the goods 
of W. B. Reed, and not his interest therein as a partner. 
The creditors of the partnership are not parties plaintiff, and 
do not complain. The judgment creditors of W. B. Reed are 
made parties defendant, but do not, and may never appear 
before the Court. W. B. Reed is made a party defendant, 
and so is the officer, who demurs generally to the bill. 

The bill does not seek to have the business of the partner­
ship settled, and its effects applied first to pay its debts. The 
prayer is, that an account may be taken, and that the defend­
ants may be decreed to pay the full value of the goods at­
tached and the money, for which the same were sold, and all 
proper damages. 

The object sought is in effect simply to obtain a decision, 
that the goods were owned by the partnership, and not solely 
by one member of it, and to have their proceeds restored to 
the partnership without acting in any other manner upon the 
rights or interests of the partnership, or of its members, or 
upon those of the creditors of the partnership, or of one or 
more of its members. And one question presented at the 
argument upon the demurrer was, whether this Court as a 
court of equity, has jurisdiction of such a case. It is not 
enough for the plaintiffs, that the case is within the jurisdiction 
of courts of equity, having a general jurisdiction. It must be 
shown to be within the limited jurisdiction of this Court, as 
conferred by the provisions of the statute, c. 96, <§, 10. 

It is said, that jurisdiction is eonferred by the seventh 
specification of " all cases of partnership." The basis of juris­
diction under that clause is, that the case is a case of part­
nership. It is not given in all cases, where a partnership or 
partners may be a party, or interested. Such a construction 
would permit all cases to be carried into equity, when a part­
nership was a party, or interested in the suit. This jurisdiction 
was doubtless conferred to provide a remedy in certain cases 
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for persons, or the representatives of their interests, who were, 
or had been partners with other persons, and who on that 
account had either no remedy, or an imperfect one, by the 
common law. It is obvious, that such -eases would be cases 
of partnership. And there may therefore be such cases, when 
the parties to the bill have not been and are not members of a 
partnersqip. As where the legal representatives of a deceased 
partner, seek for a settlement of the affairs of the partnership, 
or to enforce any rights of the deceased arising out of it. Or 
where an assignee of one or more members of the partnership 
does the like. That cannot be a case of partnership, where 
all the partners allege, that one not a partner, or representing 
a partner's interest, has taken goods alleged to belong to the 
partnership, and which such person denies do belong to it. 
Can such a case be converted into a case of partnership within 
the meaning of the statute by omitting the name of one of 
the partners, as plaintiff, and inserting it as defendant? Or 
to bring the case within the jurisdiction, is it necessary, that 
the bill should present the rights of creditors of the partnership 
in such a manner, that their rights may be the subject of direct 
action b~fore the Court, as well as the whole affairs of the 
partnership for the like purpose ? This case may not require 
a decision on the point of jurisdiction. For if the bill as pre­
sented does not exhibit a case for the interference of a court 
of equity, it may be disposed of on the demurrer for want of 
equity. No person complains, but two members of the part­
nership. Their bill states that the goods attached were "the 
same purchased as aforesaid, of said Wm. B. Reed." His 
creditors, existing before tbat sale, are represented by the offi­
cer; and they had a just right to be paid out of that property 
or its proceeds, unless their debtor had other means of pay­
ment. And from the statements made in the bill, there is 
i:eason to conclude, that he had not. Under such circumstances 
he sells that property to himself and two other persons com­
posing a partnership. There are no allegations in the bill, that 
the plaintiffs are actors in this process to secure his eqmties. 
And if there were, he can have none against his creditors 
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before the sale. The plaintiffs themselves cannot be consider­
ed as injured by the sale, for the law permits the interest of 
their partner to be sold and his right in the goods to be trans­
ferred to a purchaser. And if the officer assumed to sell more 
and the purchasers should be entitled to hold the property as 
against them, they will have their remedy upon their partner. 
If that be good, they will have little cause to complain of those 
who were creditors of that partner before their contract with 
him. And if that remedy be not good, so far as these goods 
are concerned, their rights to them arise under the contracts of 
sale, and partnership, and they stand equitably as purchasing 
with one, who was indebted to others, the property, from which 
alone the prior creditors of that one could obtain payment. 

If the proceeds of the goods attached should be applied to 
pay a separate debt of their copartner, it does not appear from 
any averments in this bill, that the plaintiffs may not be able to 
protect themselves against any loss occasioned thereby. Those 
goods are alleged to have been of the value of $2997,13. 
The bill states that one of the notes passed to their copartner 

in payment for his stock of goods remained unpaid, "which 
note has been negotiated by said William B. Reed, and is now 
in suit by Sylvanus Rich, jr." This note was for $4070,99, 
and there is no averment, that it was negotiated before it was 
due, and under such circumstances as to prevent the plaintiffs 
from making the same defence to it, which they could have 
made, if the suit had been commenced in the name of their 
copartner, other than such as might arise from the relation of 
the parties. 

If this be the true aspect of the case, they cannot pretend 
to have equities superior to those of the prior creditors of their 
partner. Nor can they claim to have the whole property, or 
its proceeds, turned over to them as the purchasers for a valu­
able consideration ; for they were not the purchasers of the 
whole, but of undivided shares of it. And if the partnership 
creditors do not complain, his share at least, of this property, 
may be applied to pay his former creditors. There is another 
consideration, so far as these plaintiffs are concerned, that 
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should induce a court of equity to pause, lest it be made an 
instrument to administer the law of partnership in such a 
manner as to aid fraudulent debtors, who have purchased 
goods on credit, to make sale of those goods to themselves and 
others, composing partnerships, to delay or defeat the rights of 
their creditors, by setting up the new partnership debts as en­
titled to be first paid out of goods thus purchased. That this 
is such a case, the Court is not authorized on a demurrer to 
the bill to conclude. That there is nothing in the bill to ex­
clude the idea, that it may not be such a case, is the ground 
of caution in the admission of principles, that may lead to 
such results. The creditors of the partnership may have re­
posed confidence in it as the owner of such a stock of goods ; 
and may have an equitable claim to be paid even out of these 
goods in preference to the prior creditors of one of the part­
ners. But the plaintiffs do not profess to represent such cred­
itors. There are no allegations in the bill, that they are acting 
in their behalf. And it may be, that the creditors of the part­
nership are otherwise secured, or that they have the means 
and prefer to obtain payment from other property of these two 
partners, and to permit this property, formerly owned by one 
of the partners, to be applied to pay the prior debts of that 
one. They may feel, that it would be unjust to deprive the 
creditors of that one of the means of obtaining payment, it 
may be, out of the very goods purchased of them, and from 
which purchase their debts accrued. And these plaintiffs are 
not entitled to present their rights without authority from 
them. In the case of Dutton v. Morrison, 17 Ves. 206, the 
Lord Chancellor says, "that upon an execution against one 
partner, or a quasi execution in bankruptcy, no more of the 
property, which the individual has, should be carried into the 
partnership, than that quantum of interest, which he could 
extract out of the concerns of the partnership, after all the 
accounts of the partn':!rship were taken, and the effects of the 
partnership were reduced into a dry mass of property, upon 
which no person, except the partners themselves, had any 
claim." It will be perceived, that to ascertain in this manner 
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the interest, which could be held by a seizure upon an execu­
tion against a partner for nis separate debt, there must be a 
sale of all the effects of the partnership, and a collection of aH 
debts due to it, and a payment of all claims against it. And 
this could not be properly done on such a bill as the present,. 
if it could in any case, without the interposition of the cred­
itors of the partnership, or of some one on their behalf. In 
the case of ·ltloody v. Payne, 2 Johns. Ch. R. 548, the bill 
appears to have been filed by one of the former partners after 
a dissolution of the partnership, which is alleged to have been 
insolvent. And the Chancellor dissolved an injunction against 
a sale of the partnership goods on an execution issued on a 
judgment for a separate debt of the other partner. Mr. Jus­
tice Story expresses the opinion, that "it would seem perfectly 
proper in cases of this sort to restrain any sale by the sheriff." 
1 Eq. Com. ~ 678. And speaking of the partner, who may 
be the judgment debtor, he remarks, "if he has no . right in 
such a case to maintain a bill to save his own interest ; it fur­
nishes no ground, why the Court, should not interfere in his 
favor through the equities of the other partners." That there 
may not be a case presented, where the equity of such a part­
ner would be so great and so apparent, as to induce the Court 
for his sake to interpose through the other partners, it is not 
necessary to deny. But that it ought to differ greatly from 
the case presented by this bill, is quite certain. Mr. Justice 
Story does not appear to impugn the case of Moody v. Payne, 
so far as it denies the right of the party plaintiff to interpose, 
to prevent the sale as an injury to his own rights, And the 
cases referred to by Mr. Justice Story in a note to that section, 
as the true result of the English decisions, do not appear to 
affirm it. In the case of Brewster v. Hammet, 4 Conn. R. 
540, speaking of the rights of a separate creditor of a member 
of an insolvent partnership, Hosmer C. J. says, "if the cred­
itor take the property, he assumes a liability to the equitable 
demands of the creditors of the firm upon him ; and their 
interest will be better promoted by leaving them to the redress, 
to which they have a claim, than by placing the fund in the 

VoL. xi. 42 
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possession of their insolvent debtors." The bill does not in 
this case state, that the partnership is insolvent, but it states it 
to be so nearly in that condition, that it may be quite as safe 
to leave the fund in the hands of others until the partner­
ship creditors choose to interpose. In the case of McDonald 
v. Beach, 2 Blackf. 58, the opinion says, "it is contended, that 
the separate debt of one partner should not be paid out of the 
partnership estate, until all the debts of the firm are dis­
charged. This doctrine is correct; but it does not apply until 
the partners cease to have a legal right to dispose of the pro­
perty, as they please. It is applicable only, when the .prin­
ciples of equity are brought to interfere in the distribution of 
the partnership property among the creditors." This position 
is quoted with approbation in the case of Phillips v. Cook, 24 
Wend. 399. In which case the opinion, after having noticed 
many decided cases, says, "it follows, if there be no creditors, 
no claim of surplus, or if the partners be insolvent, even a 
court of chancery will withhold its aid." When, as in this 
case, the creditors of the firm do not appear, if the Court can 
recognize their existence at all, it must consider them as pre­
ferring not to interpose their claims through the present plain­
tiffs. If the officer were required to answer, he must, having 
no personal knowledge of the facts, and representing the rights 
of others, deny the allegations made in the bill. And it would 
become necessary to ascertain by some mode of liquidation of 
the affairs of the partnership, that the partner made respond­
ent could have no interest in the partnership fund on a final 
adjustment. To make this certain, the amount due to and 
from the partnership must be determined by a collection and 
payment of its debts. And the stock in trade and all other 
property must be converted into ready money by a sale. Such 
a liquidation and settlement of the whole affairs of the part­
nership is not one of the objects of this bill, nor are there the 
proper averments or parties in this bill to enable the Court to 
accomplish such a purpose. 

The demurrer of the officer is sustained, and the bill, as to 
him, is dismissed with costs. 
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WILLIAM NEAL versus IsRA1:L WASHBURN, Jr. 

'fo render the indorser of a writ liable for costs recovered, the inability 
or avoidance of the original plaintiff should be shown by an officer's re­

turn thereof on an execution for costs, issued within. one year from the 
time the jndgment was rendered. 

Wilson, for the plaintiff. 

Washburn, pro se, cited Ruggles v. Ives, 6 Mass. R. 494, 

and Wilson v. Chase, 20 Maine R. 385. 

The opinion of the Court was by 

SHEPLEY J. -This is a writ of scire facias against the 
defendant as indorser of a writ in favor of R. M. N. Smyth 
and others against the plaintiff, who recovered a judgment 
against them for costs, on July 3, 1840. Execution issued 
thereon September 20, 1840, but it does not appear to have 
been in the hands of an officer for service. It was returned 
in no part satisfied, and an alias execution issued on August 
3, 1841, on which Smyth was arrested on October 1, 1841; 
and released upon giving a bond according to the provisions 
of the statute. 

It has been decided, that the party must be considered as 
guilty of laches, if he does not show, that the return of the 
officer, upon which he would rely to charge an indorser of a 
writ, was duly made upon an execution issued within one year 
after judgment. Wilson v. Chase, 20 Maine R. 385. The 
plaintiff in this case fails to establish that fact, and the indor­
ser is discharged. 

Exceptions overruled. 
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BENJAMIN G. CAMPBELL ~ al. versus DANIEL L. KNIGHTS. 

As the mortgagor in possession is seizeu as to all persons but the mortgagee, 
his widow is entitled to be endowed of the equity of redemption; and an 
assignment of her dower will be valid and effectual agaiust all persons ex­

cepting the mortgagee and those daiming under him. 

The law will not permit one who has by deed admitted a matter to be true, 
to allege it to be false; but the estoppcJ cannot be extended beyond the 
exact terms of the admission. 

When the equity of redemption is purchased by the mortgagee, the general 
rule is, that the mortgage may be considered as still subsisting, when it is 

for his interest that it should be, to protect himself against any other 

charge or incurnbrance upon the estate; but whenever it would be inequi­
table, or contrary to the clear intention of the parties, or conducive to 
fraud, the mortgage is regarded as extinguished. 

IN this case, after the evidence was before the jury, the 

defendant consented to be defaulted, which default was to be 

taken off, if upon a report of the evidence the action could 
not be maintained. 

The facts proved are concisely stated at the commence­
ment of the opinion of the Court. 

Hathaway, for the defendant, contended, that the widow 
is dowable of an equity of redemption, of which her husband 
died seized, against all but the mortgagee, or his assignee. 
Walker v. Griswold, 6 Pick .. 416; Eaton v. Simonds, 14 
Pick. 98. 

When the demandants purchased, the value of the widow's 

dower was deducted from the price of the estate ; and the 
demandants, by taking a deed from the administrator with a 

reservation of the widow's dower, as assigned, are estopped to 
deny both that the widow was entitled to dower in the prem­
ises, and that it had been lawfully assigned. 

When the demandants purchased and became the owners 

of the equity of redemption, subject to the wido~'s dower, 
the mortgage thereby became merged and extinguished. 12 
Mass. R. 465; 3 Mete. 55; 13 Mass. R. 227; 13 Mass. R. 
525; 15 Mass. R. 278; Freeman v. Paul, 3 Green!. 260. 

The Court will not permit a mortgage to be upheld in the 
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hands of the owner of the equity, to be used as an engine of 
fraud and oppression. Dana v. Coombs, 6 Greenl. 90. 

Kent Sf- Cutting, for the demandants, said, that under the 
circumstances of this case, the widow was not entitled to 
dower against the demandants, the mortgagees. 4 Mass. R. 
566; 9 Mass. R. 9; 4 Mass. R. 121; 11 Mass. R. 507. The 
assignment of dower by the probate court was entirely void. 

The demandants are not estopped from claiming their rights 
by any thing contained in the deed from the administrator to 
them. This is a simple reservation, and not a recital, and the 
assignment being void, has no effect whatever. It is the lan­
guage of the administrator, and not of the demandants. And 
the widow is not a party, nor a privy to this deed. 10 Johns. 
R. 230; Braintree v. Hingham, 17 Mass. R. 432; Worcester 
v. Green, 2 Pick. 425; Housatonic Bank v. Martin, 1 Mete. 
294. 

If the widow had been entitled to dower in the equity of 
redemption, it would have furnished no defence to this action. 
She should in such case have redeemed the mortgage, and then 
have had her dower assigned. A right to dower, before a 
legal assignment thereof, is no defence in an action against 
the widow. Sheafe v. O'Neil, 9 Mass. R. 13. 

The purchase of the equity of redemption by the mortgagee 
is no extinguishment of the mortgage, unless it is for his inter­
est that it should be. This is well settled. But if an extin­
guishment took place, the tenant can have no defence to this 
action, as her dower has not been assigned since the merger. 

The opinion of the Court was drawn up by 

SHEPLEY J. - The demandants conveyed the premises, on 
April 10, 1833, to Samuel Moore, who on the same day recon­
veyed them in mortgage. The wife of the tenant was then the 
wife of Moore. She did not become a party to that conveyance 
and relinquish her right of dower. After the decease of her 

former husband her dower in the premises was assigned to her 
by the court of probate, on October 20, 1834. The right in 
equity of the deceased, was sold by his administrator, on De-
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cembcr I, 1834, and the demandants became the purchasers, 
and received a conveyance containing a reservation in these 
words, "reserving from this conveyance the widow's dower, 
which has been assigned and set out heretofore." The ques­
tion presented is, whether the demandants are entitled to re­
cover that portion of the estate, which was thus assigned, and 
reserved as the widow's dower. If the mortgage had been 
foreclosed, the husband could not have been considered as 
seized so as to entitle his wido;w to be endowed. But the 
mortgage does not appear to have been foreclosed; nor does 
it appear, that any entry was made by the mortgagee for that 
purpose. It is now the settled doctrine, that the mortgagor in 
possession is seized as to all persons except the mortgagee, and 
that his widow is entitled to be endowed of the equity of re­
demption. The assignment of dower was therefore a valid 
assignment and must be effectual against all persons except 
the mortgagees and those claiming under them. Wilkins v. 
French, 2 App. 111. 

It is contended, that the demandants by accepting a convey­
ance of the right in equity, containing such a reservation, are 
estopped to deny, that the widow was entitled to dower as 
against themselves, and that it had been properly assigned to 
her. The law will not permit one, who has in a solemn man­
ner admitted a matter to be true, to allege it to be false; but 
the admission cannot be extended beyond its exact terms. 
Estoppels are mutual, and the demandants cannot be permitted 
to deny the facts stated in that clause of the deed. They are, 
that the widow's dower had been assigned and set out to her 
in the premises, and that it was reserved by the administrator 
and not conveyed to them. They have not admitted, as it 
respects themselves as mortgagees, that her husband died seiz­
ed, or that she was entitled to dower in the premises. They 
cannot be precluded from establishing a title, which may be 
good and not inconsistent with their admissions. Right v. 
Bucknell, 2 B. & Ad. 278. If their mortgage be therefore, an 
outstanding and subsisting mortgage upon the estate, they will 
be entitled to recover, and the widow must redeem it to be 
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restored to her dower. But if by the union of the two titles 
in the demandants, the incumbrance on the estate was extin­
guished, they will not be entitled to recover. The general rule 
is, that the mortgage may be considered as still subsisting, 
when it is for the interest of the party that it should be, to 
protect himself against any other charge or incumbrance upon 
the estate. When however it would be inequitable, or con­
trary to the clear intention of the parties, or conducive to fraud, 
the mortgage is regarded as extinguished. 

In this case, as the sale of the equity was made by an ad­
ministrator, it must be presumed, that he conducted legally, 
and that he advertised and sold the estate subject to the 
widow's right of dower in the premises. If others than the 
mortgagees had purchased, they mu~t have paid off the mort­
gage to have relieved the estate, and they would then have 
obtained all, which they purchased, without obtaining an as­
signment of the mortgage and claiming a contribution from the 

widow. 
The demandants purchased the equity subject to the widow's 

dower in the estate, and they cannot be considered as equita­
bly entitled to stand in a more favorable position, than other 
purchasers would have done. It was obviously the intention of 
the parties at the time of the sale and conveyance, that the 
widow should be considered as fully entitled to her dower, as 
it had been assigned ; and to consider the mortgage as subsist­
ing for the purpose of defeating that dower would be alike 
inequitable and contrary to the intentions of the parties. At 
law the mortgage would be considered as merged. Eaton v. 
Simonds, 14 Pick. 104. And there is no equitable ground, 
on which it can be considered in this case as upheld. The 
default is to be taken off and a new trial granted. 
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JoHN BALLARD versus TnE lNIIABITANTS OF GREENBUSH. 

SAME versus SAME. 

A bill of exchange, promissory note, or order, made payable to a particular 
person, which has been paid by one whose duty it was to make the pay­
ment, without any right to call upon another party to repay the amount, is 

no longer a valid contract. It has performed its office, and ceases to have 
a legal existence. 

But this rule does not apply to a bank note, which is not a contract with 
any particular person, but with any one who may become the bearer or 
holder of it. 

It is only when an assignee has acquired a title through the promisee, that 
he can insist upon the right to maintain an action in the name of the payee 
of a paper not negotiable. 

Two actions were brought against the town of Greenbush, in 
the name of John Ballard on town orders, one for the benefit 
of R. Hutchinson, and the other for the benefit of A. Lang. 
The orders were of a similar character, and the same prm­
ciples were involved in the decision in each case. They were 
therefore treated by the Court as but one. 

To support the action, the plaintiff, in one case, read to the 
jury a town order of which the following is a copy : -

" To Henry Campbell, treasurer of the town of Greenbush, 
or his successor in that office. Please pay Mr. John Ballard 
thirty-nine dollars, it being for boarding Mrs. Butler. Green­
bush, Sept. 11, 1837. 

" Edward Oakes, ( Selectmen of 
"M. R. Comstock, S Greenbush." 

The plaintiff then proved a demand of payment, and re­
fusal. 

The defendants then introduced a paper of which a copy 
follows: - "I, John Ballard of Greenbush, certify, that the two 
suits in my name in the District Court at Bangor, against the 
town of Greenbush, were brought v.:ithout my knowledge ; 
that the orders on which said suits were brought were paid by 
the town of Greenbush to me, while they were in my posses­
sion, and that they are not due to me or to any other person ; 
and that I delivered them into the treasurer's office in said 
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Greenbush after they had been so paid; and that I direct that 
said suits be dismissed. May :25, 1842. John Ballard." 

The plaintiff then proved, that the order had been again, 
after having bee!} paid to Ballard, delivered over to another 
person by direction of the selectmen, in payment of a claim 
against the town, and came into the hands of the plaintiff in 
interest for value ; and that this suit was insti~uted by him in 

the name of Ballard for his own benefit. The facts appear 
in the opinion. 

WHITMAN C. J. presiding at the trial, ruled, that if the tes­
timony was believed, the action could not be maintained ; and 
so instructed the jury. The plaintiff filed exceptions. 

Blake argued for the plaintiff; and 

A. G. Jewett, for the defendants. 

The opinion of the Court was by 

SHEPLEY J. -These suits are upon town orders drawn by 
the selectmen on the t_reasurer of the town of Greenbush, 
and payable to the plaintiff. The defendants introduced a 
memorandum in writing, subscribed by the plaintiff 011 May 
25, 1842, by which he admits, that payment was made to him, 
while the orders were in his possession, and directs the suit to 
be discontinued. 

Richard Hutchinson, claiming to be the party plaintiff in 
interest in the suit upon the order made 011 November 7,. 
1836, proved, that it was received from the town treasurer, on 
May 12, 1840, in part satisfaction of an execution in his favor 
against the town, by an officer, to whom it had been committed 
for collection. He also proposed to prove by the treasurer, 
that the order having been paid, be took it from its place of 
deposit, by direction of the selectmen, and delivered it to the 
officer in part satisfaction of that execution. The town' order 
was not made payable to the order of the plaintiff, but his 

name was indorsed upon it in blank. 
A bill of exchange, promissory note, or order, made payable 

to a particular person, which has been paid by one, whose 
VoL. xx. 43 
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duty it was to make the paymc1tt, without any right to call 
upon another party to repay the amount, is no longer a valid 
contract. It has performed its office, and ceased to have a 
legal existence. Beck v. Robley, l II. Blafk, 89, note (a); 
]}[ead v. Small, 2 Greenl. 207; Bryant v. Ritterbttsh, 2 N. 
H. R. 212; Havens v. Huntington, I Cow. :387. This rule 
does not apply to a bank note, which is not a contract with 
any particular person, but with any one, who may become the 
bearer or holder of it. 

Alexander Lang, who claims to be the party plaintiff in 
interest in the suit on the order made on September 11, 1837, 
proved, that this order with others was received from the town 
treasurer, on May 27, 1840, in payment of executions in his 

favor against H. Carney, and against Comstock and others. 
He also offered to prove by the treasurer, that he purchased 
the order of II. Cargill, deceased, a few days before it was 
delivered to the attorney of Lang, and that he having been 
treasurer till the year 1839, had not paid it, and had no knowl­
edge that it had been paid. This testimony, had it been 
received, would not have been necessarily in conflict with the 
statement of the plaintiff, who might have received payment 
of the order during the years 1839 or 1840, before it came to 
the possession of Cargill. There was no testimony introduc­
ed or offered tending to prove, that Lang, or any other person, 
acquired title to the order through the plaintiff, who was the 
payee, by delivery or otherwise. And it is only in such cases, 
that the assignee can insist upon the right to maintain the 
action in the name of the payee of paper not negotiable. 

Exceptions overruled. 
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HrnMr HuNT versus ELIAS HASKELL. 

,vhcre a conirnvn carrier by sea engages to deliver goods at a place named 

for a stipulated sum as freiglit, and the owner is willing to receive his goods 
Lefore they arrive at the place appointer! in the bill of lading, and does 
receive a part of them, tl,c c,irricr is entitled to ,i pro rattt freight. 

A common carrier by sea has by the law merchant a lien on goods carried 

by him for the payment of their freight; but he has no right to cause a 

sale to be made thereof, of his own mere motion, for the payment of the 

freight. 

\Vhere goods aro illegally sold for the discharge of a lie,n for the freight 

thereof, and the owner afterwards obtains the possession of them through 
one who had mdde the purchase, he is entitled to recover of the seller, in 

an action of trovcr, not the value of the goods sold, but merely whatever 
damages and loss he sustained in regaining possession of his goods, over 
and above what was fairly due to the defendant. 

TROVER for twenty-five boxes containing one hundred and 

fifty clocks. 
This case was opened to the jury, and taken from them by 

consent of parties, after the evidence was out, and submitted 
upon the evidence to the decision of the Court. If the action 
was not maintainable, the plaintiff was to become nonsuit; and 
if it was, the defendant was to be defaulted, and the damages 
were to be assessed by the Court upon principles of law. 

The facts shown by the evidence appear in the opinion of 
the Court. The bill of lading referred to was dated Dec. 4, 
1841, and recited that there were " shipped in good order and 
condition by G. H. Chapin, on board the good schooner called 
the Mirror, whereof Elias Haskell is master for this present 
voyage, now lying in the port of Boston and bound for Ban­
gor ;" the clocks in question and other articles, "to be deliv­
ered in like good order and condition at the aforesaid port of 
Bangor, the danger of the seas only excepted, unto H. Hunt 
or to assigns, he or they paying freight for said goods at 8 
cents per foot and Boston wharfage, without primage or aver­
age, and expenses, sixty-seven dollars." This was signed by 
the defendant. 

Rowe, for the plaintiff, said that the bill of lading shew, that 
the goods belonged to the plaintiff~ and that the defendant 
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engaged to deliver the same at Bangor. The case shows, that 
the articles were not delivered at Bangor, but sold at Frankfort 

by the defendant. To constitute a defence, he must show, 
that the freight was due, and that the law gave him the right, 
by his own authority, to sell the plaintiff's goods at auction for 
the payment of the freight. 

The freight has never been earned, as the goods were never 
delivered at the place appointed, and no cause appearing to 
prevent it. If the defendant was under the necessity of carry­
ing them a few miles upon the ice, it was no more than he 

should have expected, when he made the contract. He is not 
entitled to have freight pro rata itineris. 7 T. R. 381 ; 10 
East, 378 and 526 ; 2 Campb. 466 ; 1 Dodson, 217 ; 1 Peters 
Adm. R. 123; 9 Johns. R. 186; 6 Cowen, 504; 3 Binn. 437; 
7 Cranch, 388; 12 Wheat. 383; 5 Mass. R. 252; 6 Mass. R. 
422 ; 3 Pick. 20. 

But if the defendant was entitled to freight, he has no right 
to sell the property for the payment thereof. 

The true measure of damages, it is believed, is the value of 
the property at the time of the conversion. But if this be not 
correct, then the plaintiff should be fully compensated for his 
expenses and trouble in obtaining his goods. Greenfield Bank 
v. Leavitt, 17 Pick. 1. 

Hobbs, for the defendant, contended that the defendant 

had a lien upon the property for the payment of the freight 
as a common carrier ; and a lien, also, as factor or agent of 
the plaintiff, for the amount paid for him at Boston. Story's 
Ag. ~ 373, 382; Jeremy's Law of Carriers, 74. The defend­
ant therefore should be regarded both as a common carrier, 

.and as a factor or agent. 
The defendant had the power to make the sale as a common 

{:arrier. The lien clearly exists, and this is not contested. The 
-0110 adopted by the defendant is the only mode of making the 
lien of any value, the equity powers of this Court not extend­
ing to a case like this, unless, perhaps, going into the admiralty 
court of the United States, an inconvenient and expensive 

remedy at best. To deny this right of sale, would be virtually 
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a denial of any benefit from an acknowledged lien. 
cessity of the case is sufficient to sanction this course. 
ler v. Belden, 18 Johns. R. 157. 

341 

The nc­
Chand-

He has a power to sell as factor or agent. 14 Peters, 479; 
2 Kent, 642. 

The defendant is entitled to freight on the goods pro rata 
itineris, for several reasons. The goods were to be carried in 
a vessel by water to Bangor; and if the plaintiff does not 
choose to accept the articles at Frankfort, the defendant had 
until spring to deliver the goods ; the plaintiff accepted and re­
ceived a part of the goods at Frankfort; and the tender made 
by the plaintiff was an admission of an existing debt, and so a 
waiver of delivery at Bangor. 

If the plaintiff is entitled to damages, the amount should be 
merely the loss actually sustained. He has received all his 
goods, and ought not to recover of the defendant, in any view 
of the case, but the five dollars he paid to his agent who bid 
them off for him, and the auctioneer's fees. Esp. N. P. 567; 
2 Saund. Pl. & Ev. 420. 

The opinion of the Court was prepared by 

WHITMAN C. J.-The defence, as exhibited, cannot be 
sustained. The defendant was a packet master ; and, as such, 
undertook to bring, for the plaintiff, certain boxes of merchan­
dize, of which those named in the declaration were a part, in 
his packet, from Boston to Bangor; and in January, 1842, 
arrived with them at Frankfort, which, owing to the ice in 
Penobscot river, was as near as he could convey them, in his 
vessel, to the port of destination ; and there landed them, and 
demanded his freight, and advances, which he had made on 

account of them in Boston. The plaintiff, thinking he de­
manded too much, tendered what he admitted to be due ; and 
demanded his goods. The defendant refused to receive the 
amount so tendered, and caused the quantity sued for to be 
sold at auction for the amount claimed by him, and the ex­
penses of sale. The plaintiff thereupon instituted this action 
of trover to recover the value thereof. 
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It is very clear that the defcmlant had no right to cause the 
sale to be made of his own mere motion, and without the 
intervention of legal prorcss for the purpose. The law mer­
chant recognizes no such right on the part of carriers by sea, 
under a common bill of lading, rnch as the defendant had 
signed in this instance. If the plaintiff was willing to receive 

his goods at Frankfort, which by his tender and demand of 
them there, it seems he was, the defendant might well insist on 
a pro rata freight, and on detaining the goods until it was 
paid; but a simple detention only, in the first instance, was all 
that could be insisted on. 

It is urged, that the defendant was without a convenient 
remedy, unless the course he pursued can be sanctioned; that 
the Courts of this State, having no jurisdiction in equity in 
such cases, the only resort, if the defendant could not sell as 
he did in this case, must be to the United States Court of 
admiralty, which would be extremely inconvenient; and, there­
fore, that it is highly proper to uphold the proceeding adopted 
by the defendant. But it is not for Courts to alter an estab~ 
lished law. It is the duty of Courts, as has often been re­
marked, to expound and apply the law, as it may be found 
established and not to legislate. 

But it appears that the plaintiff attended the auction, and, 
through the intervention of a friend, regained possession of his 
goods, by paying the auction price, and five dollars more to his 
friend; and it is not shown that, when so received, they were 
not in good order. This must be allowed to go in diminution 
of the damages, which the plaintiff would otherwise be en­
titled to recover. \Vhatever damages he sustained, over and 
above what was fairly due to the defendant, in regaining pos­
session of his goods, he is entitled to have allowed him. The 
five dollars paid to his friend for bidding off the goods ; five dol­
lars and thirty-one cents for auctioneer's fees; five dollars for his 
own time in endeavoring to regain possession of his goods, and 
six dollars, being the difference between the freight demanded, 
and the amount tendered, with interest on these sums, making 
twenty-two dollars and fifty cents, the plaintiff must have judg~ 
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ment for. Murray v. Burling, IO Johns. R. 172; Bank v. 
Leavitt, 17 Pick. 1. 

He cannot have judgment for the value of the goods ; for 
he was never divested of his property in them. Neither the 
acts of the defendant, nor the sale at auction, nor being in 
market overt, there being none such in this country, as there 
is in England, could effect a change in the right of property. 

The plaintiff, if his tender was sufficient, might have main­
tained an action of rcplevin for his goods, against the defend­
ant, or against a purchaser at the auction sale, as well as trover 
against the defendant ; and the latter action is maintainable 
only upon the ground, that the defendant had done, in refer­
ence to the goods, what was unauthorized by law. 

Defendant defaulted for $22,50. 

ANDREW ScoT'r versus WILLIAM D. WILLIAMSON, 

'l'he possession of an indorsed promissory note is prima facie evidence that 

it is the property of the holder; but although the legal property may pass 

to the holder, it i, competent to show by parol testimony, that such note 
was held in trust, to be accounted for in a particular manner. / 

Where certain notes, payable to the plaintiff, had been indorscd and de­
livered to the defendant, to be by him appropriated, when collected, in part 
payment of notes of a much greater amount held by the defendant against 
the plaintiff, secured by a mortgage of land; and, afterwards, a settle­
ment was made between the parties, wherein these notes were not accounted 
for by the defendant, he stating that lie had never received payment there, 
for, and he covenanting, on such settlement, that he would not collect any 
further sum on his notes against the plain tiff, unless disturbed in the quiet 

enjoyment of the mortgaged estate ; it was held, that the plaintiff might re­
cover of the defendant, in an action for money had and received, the 

amount of the notes thus indorsed and delivered to the defend.ant, on proof 

that he had received payment thereof before the settlement. 

Assu111Ps1T for $ 1000, money had and received. Specifica­
tion, $472,92, and interest since Sept. :l6, 1837. Writ dated 
Dec. 15, 1841. To prove the receipt of the money, the 
plaintiff introduced the deposition of Thomas P. Drowne, who 
testified that he was cashier of the l'eople's Bank at Bangor,, 
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from July, 1835, to April, 1838; that he kept the books of 
the bank all that time; tint all the entries in said books, (and 
particularly all relating to the defendant's business at the bank) 

in his handwriting are true records of actual transactions, made 
at the time of their occurrence ; and that he left the books in 
the possession of T. S. Dodd. 

The plaintiff then called said Dodd, who brought with him said 
books, and testified that all the entries hereinafter referred to 
were in the handwriting of said Drowne. He then read and 
exhibited, in the books containing the records of notes deposit­
ed, the entries of which the paper hereunto annexed, marked 
A is a true copy; and in the journal, under date of Sept. 26, 
1837, a credit to the defendant of $472,92, being amount re­
ceived on these four notes, which were described, and the 
amount received on each specified, as in paper A ; and in the 
leger the defendant's account with the bank, which showed the 
sum of $472,92, credited to the defendant, under date of 
Sept. 26, 18:37, and the money drawn out and the account 
balanced and settled. He testified that he had been cashier of 
the bank since Drowne, and ihat the defendant had been a di­
rector. All the foregoing evidence was admitted, subject to 
objections. To prove that the money was received to his use, 
the plaintiff read articles of agreement executed by these par­
ties, July 5, 1841, which contained a recital of a purchase by 
the plaintiff, N. Hatch and others, in 1835, of a tract of land 
of the defendant, for which the purchasers gave their notes to 
the amount of $16,000 in part payment, secured by a mort­
gage, and a settlement of all matters growing out of said pur­
chase, and a release to the signers of said notes of all liability 
thereon ; to which instrument was attached a memorandum of 
the notes as they stood at its date. And called said Hatch, 
who testified that, in July, 1841, prior to the execution of said 
agreement, he and the plaintiff had a conversation with the de­
fendant for the purpose of effecting such settlement; that the 
amount paid to the defendant was then gone into, the indorse­
ments on the notes of said purchasers, were examined, that the 
defendant then stated, that he had indorsed on those notes all 
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moneys collected on any notes delivered him by the plaintiff; 
that at that time, it was supposed that the notes described in 
paper A had not been collected, and the settlement was made 
on that supposition ; that after the settlement, the plaintiff 
made search for these notes, and subsequently he and the wit­
ness had another interview with the defendant; that at this 
second interview, the plaintiff exhibited a memorandum of the 
notes described in paper A, whicn memorandum the witness 
held in his hand when testifying, and asked the defendant if 
he had collected them ; the defendant said it was not possible 
that he had received them ; that he had indorsed all that he 
had received on the notes, and referred to in said agreement; 
he read the indorsements on those notes, and the plaintiff made 
the memorandum of them, annexed to said agreement, which 
was compared by the witness and found to be correct; and 
that said indorsements did not include the money in con­
troversy. 

On cross-examination this witness stated that he is the 
brother-in-law of the plaintiff; that he ana the other purchas­
ers from the defendant had conveyed their respective shares of 
said land, as matter of convenience to the plaintiff; that the 
notes described in paper A were received for land purchased 
by the same company of one Wyatt, and sold in Boston in 
1835, which sale, according to his impression, was prior to the 
defendant's deed; that he did not see Scott make his first 
payment to the defendant, but the payment was in money or 
short paper, and he did know that the whole amount of the 
first payment, $4,000, was paid to the defendant's satisfac­
tion ; that the plaintiff did not turn out these notes for his 
first payment; that the defendant said he had indorsed on 
notes referred to in said settlement all that he had collected ; 
that all the notes he had received of the plaintiff had been 
disposed of according to his agreement with him ; and after 
the settlement, said, if the plaintiff would show that he had 
collected the notes in paper A, he would then indorse the 
amount; and that the notes referred to in said articles of 
agreement had not been paid and were worthless. On direct 

VoL. x1. 44 
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examination, the witness stated, that the defendant did not 
pretend that the notes in paper A were received as part of the 
first payment, but said that all moneys received by him for any 
notes had been disposed of according to agreement, and in­
dorsed on said purchaser's notes ; and that the plaintiff had 
accounted to his associates for their respective shares of the 
notes mentioned in paper A. The defendant introduced the 
notes referred to in said settlement and his mortgage. 

On this evidence the defendant consented that a r;l.efault 
should be entered which was to be taken off and a nonsuit 
entered, if on this evidence the action is not maintainable ; 
and if the default stands, judgment was to be rendered for 
such sum as the plaintiff is entitled to recover. All papers 
used in the case, and said bank books, were to be referred to 
by either party. 

It appeared from the copy of the bank books marked A, 
that the four notes, mentioned by the witness, Dodd, had been 
paid to the defendant as stated by the witness ; and that those 
notes were given by different persons to the plaintiff, of which 
two had been indorsed by him, and two were without indorse­
ment. 

J. Appleton, for the defendant, read a written argument, 
wherein were cited 1 Dane, 386, § 1; 3 Mass. R. 225; 7 
Mass. R. 481 ; Phill. Ev. 118, 119; l East, 246; 3 Dane, 
186, art. 4, § 1 ; 4 East, 137; Phill. Ev. 113; Gilb. Ev. 142; 
3 Dane, 503, § 2 and 5 ; 1 Dane, 624, art. 5, § 1 ; 17 Pick. 
182, 500; 16 Pick. 227; 8 Mass. R. 163; 7 T. R. 378; 5 
Dane, 469, § 18; 6 T. R. 57; 2 Dane, 71, § 7; 2 Dane, 53, 
§ 2, 5; 17 Mass. R. 396; 7 Pick. 244; 11 Mass. R. 27; 17 

Pick. 303 ; 17 Mass. R. 581 ; 11 Mass. R. 10; 6 Pick. 206, 

432. 

Rowe, for the plaintiff, referred the Court to 15 Mass. R. 
380; 3 Pick. 96; 13 Pick. 465 ; 18 Pick. 558; 20 Pick. 339. 

The opinion of the Court was drawn up by 

SHEPLEY J. - The plaintiff claims to recover from the 
defendant the sum of $472,92, received by him on certain 
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notes named in paper A, and not accounted for in a settlement 
made between the parties on July 5, 1841. The testimony 
introduced from the books of the People's Bank and from 
those in its employ, leaves no doubt, that the defendant re­
ceived that amount on those notes. The argument for the 
defendant denies, that the testimony in the case proves, that 
the plaintiff was the owner of those notes, or that he has ex­
hibited any equitable title to the amount received. Two of 
those notes appear to have been indorsed by the plaintiff, and 
with the other two not indorsed, to have been delivered to the 
defendant, who would thereby apparently become the legal 
owner of them. If the legal property passed absolutely to the 
defendant, he might hold them in trust to account to the plain­
tiff for the amount received upon them, by indorsing it on 
notes, which he held against him. And according to the tes­
timony of Hatch, they were thus holden by the defendant. 
Hatch says, that the defendant stated during a conversation 
before the settlement, "that he had indorsed on those notes all 
moneys collected on any notes delivered him by the plaintiff; 
that at that time it was supposed, that the notes described in 
paper A, had not been collected ; and the settlement was 
made on that supposition." And that the defendant stated 
in another conversation, after the settlement, that "if the plain­
tiff would show, that he had collected the notes in paper A, 
he would then indorse the amount." It is also insisted, that 
these notes might have been received in the first payment 
made by the plaintiff for the lands purchased, or that the 
amount received on them might have been accounted for in 
the indorsements made on the other notes, due to the defendant 
from the plaintiff. But the testimony of Hatch shows, that 
neither the notes, nor the money, could have been so appro­
priated. He says, "the plaintiff, did not turn out these notes 
for his first payment," and " that the defendant did not pre­
tend, that the notes in paper A, were received as part of first 
payment." He also says, "said indorsements did not include 
the money in controversy." By the settlement made on July 
5, 1841, the defendant was entitled to retain all the money 
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collected on his notes against the plaintiff; and it is insisted, 
that if this money were collected on notes deposited as collat­
eral security therefor, it must be considered as paid upon them 
as soon as collected. Snch would be the presumption of law, 
but the testimony proves the fact to have been otherwise ; that 
the defendant denied, that the notes had been collected; and 
that the settlement was made upon the belief, that they had not 
been. It is further insisted, that the plaintiff cannot recover 
the amount received of the defendant, who holds notes against 

him to a much larger amount. Those notes have not been 
filed in set-off; and there does not appear to be any equitable 
right on his part to retain this money in part payment of them, 
because he has covenanted not to collect any further sum upon 
them, unless disturbed in the quiet enjoyment of the lands, for 
which they were given. It may be, that if the defendant had 
recollected, that this money had been received, he would not 
have settled with the plaintiff without retaining it. But it 
appears, that he did in fact settle upon the belief, that it 
had not been collected and received ; and that settlement 
under seal must be considered as made for a valuable con­
sideration. If the plaintiff should recover this money, the 
defendant will be left in as favorable a condition by that settle­
ment, as he expected to be. Will have received as large 
payments towards that purchase, as he believed that he had, 
or as he claimed to receive on the settlement. Hatch does 
not appear to have been interested in the event of this suit. 
The plaintiff had before accounted with him for his interest in 
those notes. Nor is his testimony liable to the objection, that 
it contradicts, varies, or explains, the settlement made in writ­
ing between the parties. That does not appear to have related 
to the disposition of this money, or to the notes, on which it 
was received. 

The defendant must be considered as collecting the money 
for the plaintiff; and he is not therefore chargeable with in­
terest until called upon to pay it over. 

Judgment on default. 
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GoRHAM DAvis versus ScHooL DISTRICT No. 2, IN BRADFORD. 

A school district cannot be considered as promising to pay for unauthorized 
repairs upon their school house hy using it afterwards. 

A vote of a school district " to authorize the agent to lay out ten per cent. of 
the school money belonging to the district this year, and ten per cent. of 
the next year's ,:chool money, or as near as may be, in repairing the school 
house in said district," does not authorize the agent to expend on account 
of the district a greater sum than the amount of the ten per cent. for those 
two years, although it might require more to put the house in good repair. 

ExcEPTIONs from the Eastern District Court, ALLEN J. pre­
siding. 

Assumpsit for labor and materials expended by the plaintiff 
in repairing the school house in District No. 2, in Bradford. 
The materials and labor were necessary to render the school 
house fit to keep the school in, then about to commence. Prior 
to incurring the expenses, a meeting of the school district was 
held on Oct. 27, 1838. One article in the warrant was, "To 
see what repairs shall be made on said school house, and when 
it shall be done." At this meeting the district " voted to au­
thorize the district agent to lay out ten per cent. of the school 
money belonging to the district this year, and ten per cent. of 
the next year's school money, or as near as may be, in repair­
ing the school house in said district." The district meeting 
was legal, and Davis, the plaintiff, was the district school agent. 
The plaintiff expended, in necessary repairs, $32,60. · Ten 
per cent. on the school money of the district for the two years 
mentioned in the vote, amount to $15,92, and this last sum 
was paid by the district to the plaintiff. The repairs were made 
immediately before the school commenced. 

The district Judge ruled, that the action could not be main­
tained ; and a nonsuit was entered, and the plaintiff filed ex­
ceptions. 

Blake argued for the plaintiff;-and 

JU' Crillis, for the defendants. 

The opinion of the Court was by 

TENNEY J. - By a vote of the district, passed Oct. 27, 1838, 
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the plaintiff, as agent, was "authorized to lay out ten per cent. 
of the school money belonging to the district this year, and 
ten per cent. of next year's school money, or as near as may 
be, in repairing the school house in said district." The plain­
tiff expended in the repairs, which the case finds to have been 
necessary to fit the school house for the school, that was then 
about to commence, the sum of $32,60, and received the sum 
of $ 15,92, which was the full amount of ten per cent. of 
the money appropriated to the district for the two years ; this 
action is for the recovery of the balance. 

By the statute of 1834, c. 129, ~ 8, inhabitants of school 
districts arc empowered to raise money for the purpose of erect­
ing and repairing school houses. By section 14, the agents of 
any school district are authorized to expend annually out of the 
money raised for the support and maintenance of schools there­
in, a sum not exceeding ten per cent. of the money assigned 
as the share of said district, for incidental repairs of the school 
house, out buildings and ne~cssary utensils for the same. 

It is manifest from the vote of the district, that they did not 
intend to make repairs, requiring them to raise money for the 
purpose, but to confine themselves to the sum in making the re­
pairs at one time, which the agents of two successive years could 
make at two distinct times. Nothing is said in the vote, that 
"the necessary repairs'' were to be made. The words, "or 
as near as may be," gave the agent no power to expend a 
sum, which he might think necessary, for this would take away 
the entire meaning of the language limiting the expenditure. 
The whole vote, when taken together, confined the repairs, so 
that a greater sum than the ten per cent. for the two years 

could not be laid out, but did not require that the agent should 
go to the utmost extent of the power, if it would be attended 
with inconvenience, and produce no benefit to the district. 

If the agent is required to provide a suitable place for the 
school, the statute gives him no authority to build a school 
house at the expense of the district, or to make repairs, other 
than those mentioned in the act. 

It is insisted, that the district by using the house after the 



JULY TERM, 1844. 351 

Leatl1ers v. Carr. 

repairs were made, adopted them, which implies a promise to 

pay therefor. If the case found, that the house was so used, 
such a promise cannot be implied against the plain intention of 

the district as shown by their vote. A district cannot be con­

sidered as promising to pay for unauthorized repairs upon their 

school house by using it afterwards. The principle contended 
for by the plaintiff would oblige one to pay for repairs made 

upon his buildings without his request or wishes, or to abandon 

them entirely. 
Exceptions overruled. 

JoHN LEATHERS versus JosHuA W. CARR. 

Where the plaintiff sets out specially the circumstances of his case in an 
action of trespass, it may, under the provisior,s of the st. 1835, c. 178, be 

regarded as an action of trespass or of the case. 

When mutual accounts exist, the balance only can be protected for the bene­
fit of an assignee of one of the parties. 

If an officer has cross executions put into his hands, wherein the creditor in 
one is debtor in the other, and he is requested to set off one against the 
other, he must make the set-off, if the law allows it, or he will render 

himself liable. 

But if there be reasonable apprehension of danger in proceeding to act, the 
officer may require an indemnity from the consequences attendant upon 
making such set-off. 

TRESP Ass against the late sheriff of this county for the 

acts of one of his deputies. 
The facts in the case, and the grounds taken in defence, 

appear in the opinion of the Court. 

J. Appleton, for the defendant. 

J. Crosby, for the plaintiff, cited st. 1835, c. 178, <§, 1, re­

specting trespass and case; Bradley v. Davis, 14 Maine R. 
44; 6 Bae. Abr. 561. 

The opinion of the Court was drawn up by 

WHITMAN C. J. - This is an action of trespass, against the 

defendant as sheriff of this county, for the default of one of 
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his deputies in not setting off an execution in favor of the 
plaintiff, against one Clark, in satisfaction of one, which Clark 
had obtained against him, then in the hands of the deputy. 
For this injury it is contended that trespass does not lie. The 
plaintiff, however, has set out the circumstances of his case 
specially ; and our statute has provided, that an action of tres­
pass may be treated as an action of the case and vice versa. 
The special circumstances being set out, therefore, the action 
may be regarded as of the case, and it becomes unnecessary 
to determine whether trespass would lie or not. 

It is objected, in behalf of the deputy, that the execution in 
favor of Clark had been assigned to a third person ; but it ap­
pears that both of the demands had · existed between the parties 
long anterior to the assignment. In such case one demand 
could not be so assigned as to affect the right of set-off on 
the part of the creditor in the other. This is an equitable 
right which the law protects, and will enforce. 

It is next objected, that officers cannot be expected to know, 
when a demand appears to have been assigned, that it is not 
good against the claim of the debtor to have his cross de­
mand set off against it. It may be that officers may find 
themselves in some degree of perplexity, occasionally, in refer­
ence to the rights of the parties in such cases ; but when they 
do, if their apprehensions of danger from proceeding, shall 
appear to be reasonable, security may be required to indemnify 
t~em from the consequences of their proceeding to act ; and 
if they shall refuse to act upon being so indemnified they must 
do it at their peril ; and so also if they refuse to act with­
out giving notice of such reasonable apprehension of danger 
to the injury of the creditor. According to the agreement 
of the parties the defendant must be defaulted. 
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SAMUEL M. OLIVER versits SAMUEL H. BLAKE Br al. 

The liability of an indorser of a writ is incurred at the time the indorsement 
is made. ' 

If sllch liability be incurred before the Revised Statutes went into operationj 

although the writ against the indorser may be sued out afterwards, the pro­

visions of the eighteenth section of chapter one hundred and fourteen of 
those statutes do not apply. 

Under the laws in relation to execution debtors, all that can be required of 

a plaintiff in scirc facias against an indorser of a writ, where the indorse­

ment was made before the Revised Statutes had effect, is to show, that 
within a year after the judgment for costs, an execution issued and was 
seasonably put into the hands of an officer for service, and that within the 
time it had to run he has caused to be done whatever was reasonably prac• 

ticable to obtain payment from the execution debtor. 

In a suit against an indorscr of a writ, para] evidence is admissible, on the 

one side, and on the other, to show the ability and inability of the execution 

debtor, provided the same be not inconsistent with the return of the officer 
on the execution against him. 

Tms was a writ of scirefacias, dated Feb. 9, 1843, against 
the defendants as indorsers of a writ in favor of one Gipson 
against the present plaintiff, sued out Sept. 18, 1837. 

At the District Court, June Term, 1844, the parties agreed 
upon a statement of facts ; from which it appeared, that on 
June 15, 1840, Oliver recovered judgment against Gipson for 
costs of suit; that execution issued on the judgment; that on 
Oct. 5, 1840, Gipson was arrested on the execution, and dis• 
charged on giving a poor debtor's bond; that the debtor made 
no disclosure and the bond was forfeited; that a suit was 
seasonably commenced upon the bond, and judgment recov• 
ered June 10, 1841 ; that an execution was issued upon this 
judgment, and Gipson and his surety were arrested thereon on 
Sept. 9, 1841, and discharged from that arrest on the same 
day by giving a poor debtor's bond. And if admissible on 
objection made thereto, it was agreed, that Gipson and his 
surety disclosed, took the poor debtor's oath before two justices 
of the peace and of the quorum on March 9, 1842, and were 
discharged by a certificate in due form of law; neither having 
disclosed any property on the examination. And if admissible, 
on objection made, it was agreed that the plaintiff could prove, 

VOL, XI. 45 
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by parol evidence, that both Gipson and his surety were insol­
vent from 1838 to the then present time. The Court were 
authorized to enter a nonsuit or default, as their opinion should 

be. 

Wilson, for the plaintiff. 
There has been due diligence used to collect the execution. 

Ruggles v. Ives, 6 Mass. R. 494; Wilson v. Chase, 20 Maine 

R. 385. 
And the inability of Gipson, the original plaintiff, is shown 

in three different modes. By the officer's return on the first 
execution, showing the arrest and discharge on giving the poor 
debtor's bond. 20 Maine R. 385. By the disclosure and 
discharge of Gipson and his surety under the poor debtor act 
of Rev. Stat. c. 148. The certificate is conclusive. 3 Fairf. 
415; 13 Maine R. 239; 17 Maine R. 96; 18 Maine R. 152; 
19 Maine R. 111 and 452. And thirdly, by the parol evi­
dence of the inability of both Gipson and his surety. 

The action is not barred by the statute of limitations. It is 
not affected by the Revised Statutes, because the cause of 
action accrued prior to the time those statutes went into oper­
ation, and is expressly excepted. And if those statutes did 
purport to take away our vested rights, the act would be un­
constitutional and void. 

Blake, for the defendants. 
Due diligence has not been used to collect the money of the 

original plaintiff. This should appear to have been done by 
the officer's return. And if it does not, parol evidence is 
inadmissible to supply the omission. Wilson v. Chase, 20 
Maine R. 390. A return on the execution, that the debtor 
has been arrested and discharged by giving a bond, is not even 
prima facie evidence of inability. Dillingham v. Codman, 
]8 Maine R. 74. 

But if the plaintiff ever had any cause of action against the 
.defondants, it is barred by the statute of limitations. Rev. 
Stat. c. 146, '§. 6. There was time enough to have brought 
the suit after the cause of action accrued and before the Rev. 
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Stat. went into operation, and the act is constitutional. Smith 
v. Jltlorrison, 22 Pick. 430. The cause of action is preserved 
by the repealing act, but the remedy is only under the pro­
visions of the Revised Statutes. Statutes of limitation affect 

the remedy only. 
Instead of proceeding against the present defendants, the 

plaintiff elected to pursue a different remedy, and introduced 
a new party, the surety on the bond. Such delay and election 
have exonerated them. 

The opinion of the Court was drawn up by 

WHITMAN C. J. -The liability of the defendants originated 
from an indorsement of a writ, sued out in 1837, in favor of 
one Gipson, against the present plaintiff; and was incurred at 
that time. Thomas v. Washburn SJ- al. recently decided in 
this county, but not yet reported. (Ante p. 331.) And such 
liabilities are expressly excluded from the operation of c. 114, 
~ 18, of the Revised Statutes. 

But this scire facias, having been sued out since the adop­
tion of those statutes, the defendants contend, that c. 146, ~ 6, 
of those statutes, provides a bar against the maintenance of it. 
The section provides, " that all actions, against an indorser of 
a writ, must be commenced within one year next after judg­
ment entered in the original action." But it is very clear, 
that this section cannot apply to this case, because the judg­
ment in the original action had been recovered more than a 
year before those statutes were in force. If it could be believ­
ed to have been the intention of the legislature to extend that 
provision to such cases it would be a nugatory act, as it would 
impair, or rather annul, the obligation of a contract. Besides: 
- the repealing act, forming a part of the Revised Statutes, 
~ 2, expressly saves to parties all rights of action then exist­
ing. This right of action, therefore, may be regarded as 
unquestionably saved from the limitation contended for. 

It is further insisted, that it does not appear of record, 
as it ought, in order to charge the defendants, that, upon the 
execution issued on the original judgment, the debtor therein 
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avoided, or was unable to discharg-e the same. It is not ques­
tioned, that such an execution issued, and was duly returned 
within a year after the rendition of judgment, on which the 
officer, to whom it had been committed for service, had return­
ed, that, for the want of property, he arrested the body of 
Gipson, and took bond, as provided by law, that he would cite 
the creditor, and disclose, &c. within six months. But it is 
contended, that this does not show, that the debtor avoided, 
or was unable to pay the amount for which the execution was 

issued. 
In Ruggles v. Ives, 6 Mass. R. 495, C. J, Parsons held 

that a non est inventus returned, was conclusive upon the ques­

tion of avoidance; and that a commitment was prima facie 
evidence of inability. The last part of this opinion has been 
commented upon, and explained in Harkness v. Farley, 2 
Fairf. 491. The provisions of our statutes, since the decision 
in Ruggles v. Ives, in reference to debtors arrested on execu­
tion have been much varied; so that now it is considered, that 
a commitment is hardly to be deemed even prima f acie evi­
dence of inability; for one may, for divers purposes, suffer 
himself to be committed, when in possession of ample means 
to pay the debt. 

But in the present case, there was no commitment. By 
statute a debtor, upon being arrested, had a right to give a 
bond, as was done in this case, and thereby prevent a commit­
ment; and secure a credit of six months further, in which to 
make payment, or to obtain a discharge. It might follow, 
then, if an execution be issued within the year, and the debtor 
be thereupon arrested, that no record evidence of his avoid­
ance or inability to pay the debt, would exist. Hence all that 
can reasonably be required of a plaintiff in scire jacias, in 
such cases, is to show, that, within the year after judgment, an 
execution issued, and was seasonably put into the hands of an 
officer for service, and that, within the time it had to run, he 
had caused to be done, whatever was reasonably practicable, 
to obtain payment from the execution debtor. 

It results, then, that evidence of the inability of such debtor 
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may be sought for elsewhere, than from what may appear 
of record in the original action, or on any execution issued on 
the judgment recovered in it. Accordingly it was held in 
Ha,-.kness v. Parley, and Thomas v. Washburn ~ al. before 
cited, and in Pallister v. Little, 6 Green!. 350, that parol 
evidence was admissible, on one side, and on the other, to 
show the ability and inability of the execution debtor, provided 
the same were not inconsistent with the return of the officer 
on the execution against him. 

In the case before us, after showing the execution issued, 
and arrest within the year, and the giving of the bond as by 
law allowed, the plaintiff proved, that the debtor forfeited his 
bond; and that on due process thereon, and judgment therein 
obtained, that the debtor and his surety were duly arrested on 
execution, and gave bond, as the debtor himself had done 
before ; and that, after due proceedings were had for the pur• 
pose, they were both discharged, disclosing no property, not 
exempt by law from attachment, upon taking the poor debtor's 
oath. And, moreover, the plaintiff offered testimony, which 
would have established the fact, that both Gipson and his 
bondsman had been insolvent ever since, and for years before 
the rendition of the judgment against Gipson. We cannot, 
therefore, hesitate in coming to the conclusion, that the plain• 
tiff had used due diligence to collect his execution against 
Gipson ; and had failed of success by reason of his inability to 
pay the amount for which it had been issued. The defend• 
ants must, therefore, as agreed, be defaulted. 
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Mos Es W ooDARD versus HENRY W. HERBERT SJ- al. 

'There is a distinction between a contingent demand, and a contingency 
whether there will ever be a demand. The former is a demand w,1ich 

might have been proved under the late bankrupt law of the United States, 

but the latter is not. 

The contingent or uncertain demands provided for in the bankrupt act, are 

those contingent demands, which were in existence as such and in such a 
condition, that their value might be estimated at the time when the party 
was decreed to be a bankrupt. 

A debtor was arrested on mesne process and gave a bond in common form to 
procure his release from arrest; the surety in thi, bond then filed his peti­
tion and was decreed to be a bankrupt; next judgment was rendered in the 
action and the bond became forfeited by the neglect of the principal to per­
form the condition thereof; and afterwards the bankrupt received his cer­
tificate of discharge; such certificate farnishes no defence to a suit upon 

the bond. 

DEBT on a bond, dated Nov. 2, 1841, given by Herbert as 
principal and French as surety, to procure the release of Her­
bert from arrest upon a writ in favor of the plaintiff against him. 

All the facts appearing in the agreed statement of the parties 
will be found in the opinion of the Court, and therefore need 
not be here again stated. 

Written arguments were furnished on May 2, 1845, by 

E. G. Rawson, for the plaintiff: and by 

G. B. Moody, for French. 

Among the grounds of argument m support of the action 
were these. 

The certificate of discharge relieves the debtor only from 
debts which "are proveable" under the bankrupt act. But 
this is not a debt susceptible of being proved under the act. 
In general the proceedings in bankruptcy have relation to the 
decree of bankruptcy, and not to the petition. Downer v. 
Brackett, in re Spear, Law Reporter, 392. At the time of 
the decree, there was no debt against French, either certain 
or contingent, which could be proved as a claim in bankruptcy, 
or affected by the certificate of discharge. There could be 
no such claim until judgment was rendered against Herbert, 
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and he had neglected to notify and disclose ; which was long 
after the decree of bankruptcy. 

This demand did not, at the time of the decree of bank­
ruptcy, come within the demands permitted to be proved under 
the fifth section of the bankrupt act. It could not have been 
estimated at any value, because the law had then fixed no 
liability upon him. I Smith's Leading Cases, 559; Ld. Raym. 
1544. It was not the claim of a surety, indorser or bail, 
seeking to protect himself partially against the bankruptcy of 
his principal. The plaintiff's claim was then solely against 
Herbert and he had none, whatever, against French. 

For the defendant, French, it was said, among other argu­
ments, that the bankrupt act provided, that the certificate 
should be " deemed a full and complete discharge of all debts, 
contracts, and other engagements of such bankrupt as are 
proveable under this act." The only question then is, whether 
this claim against French was proveable under the act. Let 
the act answer. It is provideq in section fifth, that "all credit­
ors whose debts are not due and payable until a future day, all 
annuitants, holders of bottomry and respondentia bonds, holders 
of policies of insurance, sureties, indorsers, bail, or other per­
sons having uncertain and contingent demands against such 
bankrupt, shall be permitted to come in and prove such debts 
or claims under this act." 

Now if the debt in this case could not be considered as 
certain for the penalty, truly no ingenuity could construe the 
condition of the bond as providing for any thing except an 
uncertain or contingent demand. If it were not a certain, it 
must have been an uncertain demand ; if not an absolute, a 
contingent one; and if either, provided for. 

There is as little value to a bottomry or respondentia bond, 
to a policy of insurance, to the claim of a surety, indorser, or 
bail, while it remains contingent, whether the ship will arrive 
in port, whether the goods will be saved, whether the house 
will stand or burn down, whether the principal will pay, 
whether the bail will be called upon; as in this case, whether 
the principal debtor would disclose within fifteen days. The 
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objection of no value, would apply with equal force to all the 
other cases referred to in the bankrupt act, as to this case. 

The opinion of the Court was drawn up by 

SHEPLEY J. ~ It appears from the agreed statement, that 

the defendant, Herbert, was arrested on mesne process ; and 
that he, with the defendant, French, as his surety, on Novem­
ber 22, 1841, made the bond, on which this suit was brought, 
to be liberated from that arrest ; that the defendant, French, 
filed his petition in bankruptcy on February 25, 1842, and was 
declared to be a bankrupt by a decree of the District Court of 
the United States on the fifth day of April following. He 
obtained his certificate of discharge on January 30, 1844. 
The plaintiff did not recover judgment against Herbert in the 
original suit until the month of January, 1843. Herbert failed 
to give notice of his intention to disclose according to the pro~ 
visions of the statute ; and his bond was forfeited. 

This suit was commenced on May 6, 1843, and the question 
presented, is, whether it can be inaintained against French. 

The fifth section of the act to establish an uniform system 
of bankruptcy, provided, that "all creditors, whose debts are 
not due and payable until a future day, all annuitants, holders 
of bottomry and respondentia bonds, holders of policies of 
insurances, sureties, indorsers, bail, and other persons having 
uncertain or contingent demands against such bankrupt, shall· 
be permitted to come in and prove such debts or claims under 
this act, and sq,all have a right, when their debts and claims 
become absolute, to have the same allowed them." This 
clause was probably designed to embrace such debts or claims, 
as the statute, 6 Geo. 4, c. 16, <§, 51, 53, 56, had authorized 
to be proved under an English commission. The fifty-sixth 
section of that act provided, "that if any bankrupt shall, before 
the issuing of the commission, have contracted any debt pay~ 
able upon a contingency, which shall not have happened 
before the issuing of such commission, the person, with whom 
such debt has been contracted, may, if he think fit, apply to 
the commissioners to set a value upon such debt, and the com~ 
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missioners arc hereby required to ascertain the value thereof, 
and to admit such person to prove the amount so ascertained, 
and to receive dividends thereon." 

It has been decided, that by the words "any debt payable 
upon a contingency," it ,ms intended to include actual con­
tingent debts only; and not a mere personal obligation impos­
ing no debt or duty, which can be estimated and valued. Ex 
parte Lancaster Canal Company, I Mont. R. 44; Lyde v. 
ltlynn, I Coop. Se!. Ca. 123. In the latter case, the bankrupt 
had covenanted to charge an annuity upon any property, which 
might come to him by his wife's death. He became a bank­
rupt and obtained his certificate. After that, his wife died 
and left him an annuity. The decision was, that his certifi­
cate could not be pleaded in bar to the covenant. Lord 
Brougham said, "it is impossible to treat this as a contingent 
debt ; it is in truth no debt at all ; it is a mere personal obli­
gation to do a certain thing in a rne3t uncertain event." He 
inquired how it was possible to ascertain the value of it, and 
remarked, "it is plainly not at all like a debt payable upon a 
contingency, which forms the subject of that section." 

In the act of Congress the ·word demand is used instead of 
the word debt. But apparently without any design to enlarge 
the class of such contingent claims, for tho word debt is used 
as a synonyme in the same clause, when speaking of the right 
to prove "such debts or claims nnder this act." The same 
rule of construction would seem therefore to be applicable to 
the act of Congress. Had the plaintiff any actual demand of 
a contingent character against French at the time, when he 
was decreed to be a bankrupt? The bond was made accord­
ing to the provisions of the statute, c. 148, ~ 17, conditioned, 
that the principal should, within fifteen days after the last day 
of the term of the Court, at which judgment should be ren­
dered, notify the creditor for the purpose of disclosure and 
examination. The plaintiff had not then recovered judgment 
against the principal. It was uncertain, ,vhcther he would be 

able to recover any judgment. And if he did, it was entirely 
uncertain, whether the principal would not noiify him, and 

VoL. x1. 
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make a disclosure, and thus perform the condition of the bond. 
It was therefore doubly contingent, whether there ever would 
be any claim or demand against French upon that bond. And 
even after a forfeiture the bond secured nothing but the un­
liquidated and uncertain damages, which the plaintiff could 

prove, that he had sustained by a breach of it. Burbank v. 
Berry, 22 Maine R. 483. It is necessary to distinguish be­
tween a contingent demand, and a contingency, whether there 
ever will be a demand. This distinction may be illustrated by 
the case of a bond made to liberate a poor debtor from arrest 
on execution. In such case the existence and amount of the 
debt has been ascertained by a judgment. The surety on the 
bond obliges himself to pay it, if the principal does not, or 
does not surrender himself to the prison keeper, or does not 
procure his discharge by taking the poor debtor's oath. The 
obligation is to pay a debt or demand upon these contingencies. 
The debt is a contingent debt, and can be proved against the 
bankrupt. Not so in the case of a bond made to release from 
arrest on mesne process. There is no obligation to pay the 
debt in any event, if one should be finally established. It only 
obliges the surety to cause the principal to do a personal act, 
and in case of failure, to make compensation in damages, 
wholly unliquidated and incapable of estimation before the 
effect produced by the fail.ure of performance of the personal 
act can be perceived. It would seem to have been impossible 
to fix any value upon such a personal obligation. Upon what 
principles could a Court direct a valuation of the chances, that 

the plaintiff would recover judgment, and that the defendant 
in that suit would neglect to notify and disclose, as the statute 
required? It could not have been the intention, that the whole 
amount of a possible liability should be the amount to be 
proved, and to be liquidated, when the debt or claim should 
become absolute, for nothing could then be received upon the 
claim, if it did not become absolute, before the business wa:s 
closed. The clause in the act providing, that they shall have 
a right, when their claims become absolute, to have the same 

allowed them, was designed to have nearly the same effect, as 
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a similar clause in the act of 6 Geo. 4, c. 16, which provides, 
that if the value of the contingent debt be not ascertained, 
before it becomes absolue, then the party shall be entitled 
to prove it as an absolute claim. But all these proceedings, 
whether this be the correct construction or not, relate to con­
tingent debts or demands, and not to such obligations, as will 
not authorize a party to them to claim the performance of any 
thing by virtue of them except upon the happening of some 
future and uncertain event. 

The cases of .Ex parte Barker, 9 Ves. llO, and of Taylor 
v. Young, 3 B. & A. 521, although they did not arise under 
the statute of 6 Geo. 4, c. 16, show, that the penal sum of a 
bond, conditioned to pay or do an act upon the happening of 
an uncertain event, cannot alone be considered such a contin­
gent debt or demand, as is contemplated in the bankrupt acts. 

The contingent or uncertain demands, provided for in the 
act of Congress, are those contingent demands, which were in 
existence as such, and in such a condition, that their value 
could be estimated at the time, when the party was decreed to 
be a bankrupt. 

A default is to be entered. 

SAMUEL LARRABEE versus WHITCOMB F AIRBANKs. 

If a note, payable to a thrid person or bearer, has been transferred to the 
defendant, and he has transferred it to the plaintiff without indorsing it 
l1imself, and the plaintiff, afterwards, procures the indorsement of the de­
fendant by stating to him, "that it was a mere matter of form, and that by 
putting his name on it he would not be rendered liable therefor;" testi­

mony of these facts is admissible to show, that the indorsement was made 
without consideration. 

And if the indorsement of the defendant was procured upon such note by 
false pretences on the part of the plaintiff, parol proof thereof is admissi­
ble, and furnishes a complete defence. 

AssuMPSIT upon a note of which the following is a copy. 
"For value received I promise to Thomas O. Parkman, or 
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bearer, sixty dollars, to be paid in one year from date with 
interest. "David Davis. 

"Garland, May 6, 1841." 
On the back of the note was indorsed, " Thomas 0. Park­

man" and " vVhitcomb Fairbanks with course." A statement 
of facts was made by the parties by giving the testimony of 
several w:.itnesses, they agreeing, that the action should "stand 
for trial, if in the opinion of the Court the testimony was in­
admissible, or being admissible, was in law not a sufficient de­
fence; otherwise a nonsuit to be entered." One statement in 
the report was thus. "The witness," Davis, "further testified, 
that his signature to the note was a forgery, but so far as it 
concerns this action, it was admitted to be genuine." 

Cutting argued for the plaintiff, citing 6 Peters, 51. 

. Mc Crillis argued for the defendant. 

The opinion of the Court was by 

vVHITMAN C. J. -The defendant is sued as indorser of a 
note ; and it is admitted, that he indorsed it; and that there 
has been due notice to him of its dishonor. The defence is, 
that he was inveigled into the indorsement of it without con­
sideration, and by false pretences. The note was payable to 
Thomas 0. Parkman, or bearer, and by him indorsecl. The 
indorsernent of it by the defendant was not, therefore, neces­
sary .to its transfer to the plaintiff; and the plaintiff had 
purchased it of the defendant without his indorsement. But 
_ afterwards finding there was likely to be some difficulty in 
· recovering it, he applied to the defendant for his indorsement. 
To this the defendant at first objected. The plaintiff then 

· states to him, that he was about getting the note discounted, 
and that it was necessary it should be indorsed by him; that 
it was a matter of form ; that it was the custom at the bank 
to have the indorsement upon it, of every person through 
whose hands it had passed ; and that by putting his name on 
it he would not be rendered liable therefor. Upon which the 
defendant indorsed it. There was other evidence tending to 
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show bad faith on the part of the plaintiff towards the defend­
ant in obtaining his indorscrncnt. 

To this dcfollce the plaintiff ohjcctcd, alleging, that it was 
not competent to the defendant to avail himself of it, as it 

tended to rnry the legal liability of the defendant created by 
his indorsernent. The cause wus submitted in the Court below 
upon an agreed statement of facts; and a nonsuit was there 
entered, from which an apeal was taken to this Court. 

It is very clear, that this defence docs not come within the 
principle, that a contract in writing shall not be varied by 

parol testimony. It may be, that, if the defendant had, at the 
time of negotiating or selling the note to the plaintiff, upon a 

verbal agreement, that in case of the failure of the maker to 
make payment, he should not be responsible as indorser, it 

would be incompetent for him to make such proof in his 
defence. But here the plaintiff had accepted of the note, 
which was transferrable by delivery, without the defendant's 
indorsement. The contract between them was then finished 
and ended. The indorsement subsequently obtained, was, 

therefore, without consideration; and this may always be shown, 

between the immediate parties to a simple contract. The 

defence therefore was good upon this ground. 
And surely any party to a r-ontract, even although it may be 

a specialty, may give in evidence, to avoid liability under it, 
deceit and circumvention in obtaining it. In this case it is 
abundantly manifest that the defendant was led to place his 
name upon this note as inclorser, when he was not bound to 
have done so, by false pretences on the part of the plaintiff. 

Upon this ground also the defence was complete. 
Plaintiff nonsuit. 
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AARON A. vVING 1·erstlS vVILLIAM G. CLARK 8j- al. 

vVhcn the terms of sale of pcrson,il property arc ,igreed on, and the bargain 

is struck, and every thing the seller has to do with the goo,ls is complete, 
tho contract of sale bcco111cs hlrnolute, without actual payrnent or delivery, 

and the property in thc goods is in the bnyer; and if they are destroyed by 

accidental fire, ho must bear the loss. 

A delivery of an article sold to a person appointed by the vendcc to receive 

it, is a delivery to the vcn<lec. 

Assu.MPSIT upon a note. The parties put down the testi­
mony of witnesses, and referred to depositions, letters and an 
order, as if the same had been introduced in evidence on a 
trial; and thereupon submitted the case to the decision of the 
Court. The facts, considered by the Court to be proved by 
the evidence, appear in the opinion. 

The views taken of it by the counsel will be found in the 

arguments. 

A. Sanborn, for the defendants. 
This action is against the defendants, as joint promisors, not 

a,s partners. 
1st. Then, as to the contract declared on. It is within the 

statute of frauds and void, because, "no note or memoran­
dum, in writing, of the bargain, was ever made and signed by 
the defendants or their agent." Rev. St. c. 136, ~ 4. 

If the letters of Clark, recited in the report, amount, in law, 
to such note or memorandum, on his part, it is not perceived 
how they can have such effect as to Jacobs, the other defend­
ant. He did not sign them himself, nor by any other person. 
His name, William Jacobs, no where appears in the letters. 
He is spoken of by Clark, in his first letter, as Mr. Jacobs, and, 
in the second, embraced, undoubtedly, in the term, we; but 
no case in the books, so far as my researches reach, even tends 
to sustain the position, that this is sufficient to take the con­
tract out of the statute, as to Jacobs. 

A contrary decision, it seems to me, would subvert all pre­
vious authorities, nullify the statute and open a wide door to 
all the evils it was designed to prevent. Nor have the defend­
ants ever accepted the machine "and actually received the 
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same." Doughty, the teamster, was their agent, for a certain 

specific purpose, with strictly limited powers. That purpose 

was to carry the note to Emery, Stetson & Co's., and leave it 

with them, if he should bring the machine from them to the 

defendants. If he did not bring the machine, his orders were 

positive not to leave the note. Did he bring the machine? 

No. Did he leave the note? Yes. He, therefore, disobeyed 

his orders, transcended his authority; and th~ defendants are 

not bound by his acts. Snow v. Perry, 9 Pick. 542. 

It may be said, that Doughty concluded to bring the machine 

before he left the note and took it on to his sled for this pur­

pose, and that this is tantamount to a delivery to, and an actual 

receipt by the defendants. I reply, that he left the note with­
out bringing away the machine, so exceeding his authority and 

not binding the defendants. No conclusion, no determination 

of Doughty to bring it, no removal of it from the shop to his 

sled, and afterwards returning it because he could not bring it, 

nothing short of actually bringing it away, could authorize his 

leaving the note, or be considered as a compliance with the 

orders of the defendants, "not to leave it unless he should 

bring the machine from Emery, Stetson & Co." Besides, 

Doughty, after ascertaining by trial that he could not bring it, 
replaced it in the shop of Muzzy, notified Mr. Emery, of the 

firm of Emery, Stetson & Co. of the fact, repeated his orders, 

and demanded the note. All these and the other acts of his 

relative to this matter must be taken together. So viewed they 

clearly show the intention of Doughty to be the fulfilment of 

his instructions. And he was, eventually, only prevented from 

so doing by the wrongful detention of the note by Mr. Emery, 

acting, no doubt honestly, under a misapprehension of duty. 

Nor have the defendants, at any time, ratified Doughty's acts 

either impliedly or expressly. On the contrary they entirely 

repudiated them to him on his return, and, as soon as was 

necessary, to Emery, Stetson & Co. the plaintiff's agents in 

this behalf, the machine having been so immediately burned, 

even before it was practicable to communicate with the plain­

tiff, directly or through that firm. There has been no payment 



368 PENOBSCOT. 

Wing v. Clark. 

in part or whole for the machine. For the note having been 
left with Emery, Stetson & Co. by Doughty, in plain violation 
of his orders, and withheld wrongfully by Emery, it must be 
regarded, as has been shown, as not left by the defendants, 
and as never having vested in the plaintiff. 

The agreement for the sale and purchase of the machine 
not having been completed before it was consumed by fire, 
the loss legally falls upon the plaintiff, and he must bear it. 
Thompson v. Gould, 20 Pick. R. 134, and cases there cited. 

The machine was out of repair. That the plaintiff was 
bound to repair it, is proved by his causing it to be repaired at 
Muzzy's shop. His agreement was to deliver it in good repair, 
at Emery, Stetson & Co.'s store, when called for. It was re­
paired, and was suffered to remain at the shop. He ought to 
have removed it back to the store, and had it ready for deliv­
ery there. If it had been in the store it could not have been 
burned up in the shop. Its burning, then, was the conse­
quence of his own neglect, and to throw the loss upon the 
defendants would be hard, indeed, and grossly unjust. It is 
manifest that the plaintiff never had informed the defendants, 
that he had, sent the machine to Muzzy's shop for repairs, and 
of its being there, and they could not consent to its being 
there before they employed Doughty to transport it to them, 
and he called on Emery, Stetson & Co. for it; and his acts, 
clearly, on every principle, cannot be construed into such con­
sent subsequently. Nor can the plaintiff object that the de­
fendants should have called and taken the machine away earlier, 
~d thus avoided the loss. It does not appear that the machine 
was repaired and fit for delivery, according to the terms of 
the contract, sooner. In fact, it was n~t ready for delivery, as 
agreed, when called for, on the 2d of March, 1841. And, if 
it had been, I submit whether the defendants delayed sending 
for it beyond a reasonable time, so as to make them responsi­
ble for its loss, even if the contract were liable to no objection 
by reason of the statute of frauds, as before urged. 

2d. As to the note. If the grounds I have taken in relation 
to the contract are tenable, it follows, that the note is void, for 
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want of consideration ; and, moreover, whether so or not, 

that the plaintiff is not entitled to it, docs not own it, having 
got it not only, without, but against the consent and authority 

of the defendants, and cannot therefore, 1naintain this action 
upon it. 

Abbott, for the plaintiff. 

The shearing machine was sold and delivered to the defend~ 
ants, and the plaintiff is entitled to judgment, either on the 

note of hand, or on the count for goods sold and delivered. 

The latter count is not within the statute of frauds. There 

is a clear distinction between an action for goods sold and de­

livered, and an action on a contract for the sale of goods. 

The latter only is within the statute. Penniman v. Harts~ 
horn, ~ al. 13 Mass. R. 87. But if this were a case within 

the statute, the letters of Clark, connected with the evidence 

in the case showing the joint interest of Jacobs with him, and 

their signatures to the note of hand, are sufficient to take it 

out of the statute. 
To whom then did the machine belong, when it was con~ 

sumed by fire ? From the whole case it appears, that the 

plaintiff, being the owner of a shearing machine, agreed to 
sell it to the defendants on a credit of six months for sixty 
dollars, and to deli\·er it at some pbce in Bangor to be desig­

nated by him; and that he afterwards, and soon after the 

letter of Clark of the 22d July, 1840, gave them notice, that 
the machine had been placed in the store of Emery, Stets,:m 
& Co. That this notice was duly given and received may be 
inferred from the fact, that the defendants soon after sent for it. 

The plaintiff contends, that, the moment information was 
given the defendants of the place where the machine was 

delivered, it became their property. This delivery was in law 
a delivery to them. The terms of the sale had been agreed 

on, every thing, incumbent on the plaintiff to do, had been 

performed, and the sale had become absolute. Comyn on 

Cont. 135; 2 Kent, 49:.2. He says, "when the terms are 

agreed on and the bargain is struck, and every thing the seller 

VoL. xi. 47 
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has to do with the goods is complete, the contract of sale be­
comes absolute without payment or delivery, and the property 
and the risk of accident to the goods vest in the buyer." As 

soon as goods arc delivered to a carrier or put on board a ves­
sel by direction of the putchascr, they arc at his risk. Vale v. 
Bayle, Cowp. 294; King v. 1Heredeth, 2 Campb. 6;39; Cooke 
v. Ludlow, 2 New Rep. 119, cited and commented on in Co­
myn on Cont. 135. And the seller or consignor cannot main­
tain an action against a third person for an injury done to the 
goods. Brown v. Hodgson, 2 Campb. 36. Even if the goods 
are sold on credit, and nothing is agreed on as to the time of 
delivery of the goods, the right of possession and property 
forthwith vest in the vendee. Bloxam v. Sanders, 4 Barn. & 
Cresw. 941. 

But there was an actual delivery. It seems the teamster, 
when he called for the machine in the summer, when it was 
ready to be delivered, declined taking it, because he would 
not give a receipt to Emery, Stetson & Co. acknowledging 
that he had received it. On account of this delay, the de­
fendants had fitted up an old machine of their own, and were 
desirous of giving up the contract. This was declined by the 
plaintiff, but he consented to extend the time of payment to 
one year. As appears by the letter of Clark of Nov. 16, he 
promises to send a note of hand conformable to that proposi­
tion and take the machine. The contract, or rather sale, stood 
as it was, except as to the time of payment. After suffering 
the machine to remain from the summer of 1840 to March, 
1841, the defendants sent again for the machine, with their 
note in payment. The note was delivered and the machine 
received on the carrier's sled. Consulting his own conven­
ience and not following the instructions of his employers, he 
returned the machine into the shop, where it was soon after 
consumed by fire. 

Suppose that the property in the machine had not vested in 
the defendants, until it was received by the carrier and placed 
upon his sled. It cannot be denied that this was a deliv~ry to 
tllem, The carrier was their agent ; they had directed him 
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to take the machine and bring it to them; and it having been 
once received into their possession, the property vested in 
them, and could not be revested in the plaintiff without his 
consent. In regard to the delivery of the note, the carrier 
conformed substantially to the instructions of his principals. 
Suppose he had driven his team two miles out of town and 

then concluded to leave his machine, would he have returned 
and demanded his note, and should Emery have delivered it 
up to him ? The two cases are substantially the same. 

But it has been shown that the property had, months before, 
vested in the defendants, and their letter of November, is evi­
dence, that they so considered it. " They felt bound in honor 
to take it," and they did take it. It is worthy of notice, that 
when they sent for the machine on the 2d March, 1841, they 
sent their note bearing date Jan. 1, two months before. Why 
was this note thus dated, unless the bargain had been com­
pleted at that time? 

The counsel for the defendants seems to regard Emery, 
Stetson & Co. as the agents of the plaintiff. This we deny. 
The plaintiff had nothing to do with the machine after he 
placed it in their store. 

He also states, that the machine was out of repair ; and, that 
the plaintiff was bound to repair it, was to be inferred from 
his having sent it to Muzzy's shop. This is contradicted by 
Emery, the witness. He stated, that, "in the mean time," 
that is between the first and second time of sending for the 
machine, it "had got injured and we sent it to Muzzy's shop 
to be repaired." It was their duty to see, that any injury 
received by the machine, while in their care, should be re­
paired. 

The hardship of the case has nothing to do with the legal 
question. But it is evident the loss arose from the negligence 
of the defendants or their agent. Had the teamster given a 
receipt for the machine, as required, which he ought to have 
done, no loss would have happened. Then seven months 
were suffered to elapse before it was again sent for ; and this-
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was gross negligence. On the other hand, it appears the 
plaintiff performed his duty promptly and without delay. 

A. Sanborn, for the defendants, replied. 

The opinion of the Court was drawn up by 

W HI'.rMAN C. J. - By the statement of the evidence agreed 
upon by ,the parties, the conclusion, as to the matter of fact, as 
well as of law, is submitted to the consideration of the Court. 
By two letters, copied into the statement, it appears, that the 
defendants, who were clothiers, as early as the sixteenth of 
November, 1840, had contracted with the plaintiff to buy of 
him a shearing machine, at the price of sixty dollars, payable 
in one year; and, by the note of hand sent by them to him, 
for the consideration, and in suit in this action, that it was 
to be given therefor payable with interest. The machine was 
to be delivered at Bangor, when the defendants should find it 
convenient to send for it. The contract, therefore, seems to 
be sufficiently evidenced by writing, so as to be unaffected by 
the statute of frauds. 

Independent of any actual delivery of the article, here was 
a binding contract of sale. And it is laid down in Black, 
Com, vol. 2, p. 488, that, " as soon as the bargain is struck, 
the property of the goods is transferred to the vendee, and 
that of the price to the vendor ; but the ·vendee cannot take 
the goods till he tenders the price agreed upon." It is then 
laid down further, on the same page, that the goods, so under 
a contract of sde, are at the risk of the vendee till paid for 
and taken away; and if destroyed by accident, in the mean 
time, the vendor may recover the price. And in the Institutes, 
1, 24, 3, it is said "cum autem emptio et venditio contracta 
sit periculum rei venditCE stati11i ad emptorem pertinet tamet­
si ad hue ea res emptori tradita non sit." The shearing 
machine, to recover the price of which, this action was insti~ 
tuted, was in March, next after the contract, accidentally de­
stroyed by fire. Here, then, if the evidence in the case went 
po further, there would seem to be no reason why the plain-. 
tiff should not recover. 
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But the evidence does go further. In February next after 
the contract, the, defendants, in pursuance of it, made the 
promissory note declared on, dated the first day of January, 
1841; and sent it to the plaintiff by a teamster, who was 
directed by them to leave it on receiving the machine, and to 
transport it to them. The teamster proceeded to Bangor, and 
delivered th~ note on receiving an order upon one Muzzey, 
with whom the machine had been deposited in Bangor, to 
deliver it to him. This teamster, whose testimony is given 
at length in the case, says, that, upon examination of it, he 
concluded he could not carry it safely and therefore left it 
where he found it. Another witness in the case, Moses Sand­
ers, says he was at Muzzey's shop when the teamster came 
with his order, and that he helped him lade the machine on 
board of his sled or cart; after which the teamster, thinking 
that he could not carry it safely, concluded not to carry it, and 
it was unladed, and left in the sl~op, which, with the machine, 
on the night of the fourth of March next following, was burned, 
Though the teamster does not state, that he got the machine 
on to his sled or cart, yet he in nowise contradicts Sanders as 
to this fact, but is merely silent about it. It must be regarded 
as true, therefore, that the teamster did receive and lade it; 
and afterwards thought proper, for his own accommodation, ta 
unlade and leave it. 

Here, then, there was not only a c~ntract of sale, but a 
delivery of the article sold. The cases are numerous, which 
show that, a delivery of an article sold, to a person appointed 
by the vendee to receive it, is a delivery to the vendee. Dut­
ton v. Solornonson, 3 B. & P. 582; Harwood v. Lester, ib. 
617; Dawes v. Peck, 3 Esp. 14; Cooke v. Litdlow; ;2 New 
R. 119; Huxctrn v. Smith, 2 Campb, 19. And it has been 
held even, that the giving of an order, by the vendor, to the 

vendee, on a person, in whose custody the goods were, to 
deliver them to the vendee, was a good symbolical delivery. 
Searle v. Keeves, 2 Esp. R. 598. 

The sale, therefore, in the case at bar, had become com­
plete. The machine had become absolutely the property of 
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the defendants. The promissory note declared on was pro­
perly given, and retained, notwithstanding what was testified 
to by the teamster, in reference to his orders not to leave the 
note without he brought the machine. And, if the plaintiff 
could not recover on the count upon the note, his action would 
well lie upon his other count. 

Judgment for sixty dollars with interest from Jan. 1, 1841. 

NATHAN WEsToN, Jr. versus GoRHAM DAv1s. 

When one person performs services for the benefit and with the knowledge 

and tacit consent of another, the law implies a promise to pay a reasonable 

compensation for them. Such a promise, however, is implied only, when 
there docs not appear to have been an express agreement or employment. 

When two or more persons are jointly interested to have certain services 
performed, and one of them requests a third person to perform them, he 
may be presumed to have done so in behalf of all those interested, unless 
there he something to indicate a different intention. 

When one intends to give credit to two or more persons, that intention, to 
affect them, should be made known, expressly, or by inference from the 
circu1nstuuces attending the transaction. 

AssuMPSIT for professional services as a counsellor at law, 
rendered in defence of an action, ~Morse v. the defendant and 
one PVilliams, on a six months bond. The amount of services 
and moneys paid, as" agreed upon, was $40. There were 
other judgment debtors in the execution, upon which Wil­
liams was arrested, and upon which said bond was given; 
and one of them paid $60 toward said bond, leaving a bal­
ance of some 6 or $8 due, and it was claimed in that suit, 
that Morse was entitled to the full amount of the bond for 
the benefit of the judgment debtor, who paid the $60. The 
defendant claimed that Morse was entitled to judgment only 
for said balance ; and the defence was successful, and judg­
ment was for the balance only, as claimed by the defendants. 

The defendant alone was sued, as Williams had gone into 
bankruptcy. 
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The defendant proved that he was only surety on said bond; 
that the plaintiff was requested by ·Williams to defend the said 
actio_n, and that the defendant did not request him to employ 
the plaintiff, or any one to defend the suit; that Williams 
stated to the plaintifl~ aftor he had commenced his services in 
the action, that he intended to pay him for his services. The 
plaintiff charged his bill to said Williams and the defendant, 
and about the time he was employed in the action he made 
inquiry as to the ability of Davis to pay him his fees, and 
then ascertained, that he was responsible, and that Williams 
was poor. The plaintiff never had any correspondence or 
conversation with the defendant, during the pendency of the 
other suit, and indeed never saw him tiU the institution of the 
present suit. 

Davis, during the time the six months bond was running, had 
an obligation given him by Williams' brother, procured by Wil­
liams, to save him harmless from all liability arising out of said 
bond. Said brother is responsible. 

Williams also testified, that he told Davis that he had em­
ployed the plaintiff to defend the case, and that he, Williams, 
would clear him, Davis, from the bond; and that said Davis 
replied, that he had spoken to Mr. Blake to defend the case, if 
he, Williams, had not employed some one to defend it. The 
parties agreed to submit the case to the decision of the Court 
upon the foregoing statement, and a nonsuit or default was to 
be entered. 

<?' 
Weston, pro se. 

S. H. Blake, for the defendant. 

The opinion of the Court was drawn up by 

SHEPLEY J. - When one person performs services for the 
benefit and with the knowledge and tacit consent of another, 
the law implies a promise to pay a reasonable compensation 
for them. Such a promise, however, is implied only, when 
there does not appear to have been an express agreement or 
employment. When two or more persons are jointly interest­
ed to have certain services performed, and one of them requests 
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another to perform them, he may be presumed to have done 
it in behalf of all those interested, unless there be something 
to indicate a different intention. In this case it appears, that 
the plaintiff was employed by the principal in a poor debtor's 
bond to defend a suit brought against him and his surety ; and 
that soon after he entered upon the performance of that 
service, h,e was informed by the principal, that he intended to 
pay him. It does not appear, that the plaintiff made known 
to him any objection to that arrangement. The surety held a 
contract of indemnity from a brother of the principal, so that 
it does not appear, that he was beneficially interested to de~ 
fend the suit. He might well leave the management of that 
defence to those more immediately interested in it. He was 
informed, that the plaintiff had been retained to defend it, but 
was at the same time informed, that he had been retained by 
the principal, who would save him harmless. He appears to 
have intended to have employed another attorney to defend 
the suit, if his principal had not taken the defence upon him~ 
self. If all those persons, who may be named as parties de­
fendant or plaintiff, were to be considered as liable to pay for 
the services of an attorney, nominal or formal parties, having 
no beneficial interest, would become liable. The plaintiff ap­
pears to have intended to rely upon both the defendants for 
payment of his services and expenses, but does not appear to 
have made known that intention to either of them. When 
one intends to give credit to two or more persons, that in­
tention, to affect them, should be made0 known expressly or 
by inference from the circumstances attending the transaction .. 
That does not appear to have been done in this case. 

Plciintiff nonsuit. . 



JULY TERM, 1844. 377 

Fowles v. Treadwell. 

JEREMIAH P. FowLEs versus THOMAS II. TREADWELL llj- al. 

Where an officer attached goods and suffered them to go immediately back 
into the possession of the debtor, t:tking the receipt of the latter therefor, 
he therein engaging to redeliver the same to the officer on demand; and 

then the officer made a demand of the goods, 1nd foiling to obtain them, 
brought an action upon the receipt; the defendant afterwards filed his peti• 

tion in bankruptcy, was decreed a bankrupt, obtained his certificate of dis­
charge, and pleaded it in bar of the action; it was l,eld, that the action 
could be no further maintained. 

Tms case came before the Court upon an agreed statement 
of facts, the substance of which appears in the opinion of the 
Court. A demand for the property had been made ; and this 
suit had been commenced before either of the defendants had 
filed his petition in bankruptcy. 'The statement concluded 
thus : "If such certificates, in the opinion of the Court, oper­
ate as a full discharge of the defendants from said receipt, 
judgment is to be rendered for them ; otherwise for the plain­

tiff.'' 

A. W. Paine, for the plaintiff, said that the only question 
presented was, whether the obligation of the defendants was a 
fiduciary one, or a trust, within the meaning of the firs'\ section 
of the bankrupt act, and therefore not discharged by the bank~ 
rupt certificate. He contended, that the certificates offered in 
this case were no bar to the action. 

A trust is an equitable right, title or interest in property 
distinct from the legal ownership thereof. 2 Story's Eq. <§, 

964. The receipters are estopped to deny, that they received 
the goods of the plaintiff. Story on Bailm. '§, 125 ; Bursley 
v. Hamilton, 15 Pick. 40; Smith v. Cudworth, 24 Pick. 196. 
By the attachment the officer acquires a special property in 
the goods, and becomes, pro hac vice, the owner of them. 13 
Mass. R. 394; 21 Pick. 318; 6 Johns. R. 195; 2 Saund. 47; 
Story on Bailm. '§, 125. He may maintain an action, if his 
possession is violated. Story on Bailm. <§, 125. Or he may 
take the property from the possession of any one, even the 
debtor, who is permitted by the receipter to have it. 13 Mass. 
R. 394; 11 Mass. R. 242; 3 Fairf. :328. 

VoL. x1. 18 
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The receipter has no interest in the property, other than a 
bailee or servant, and can maintain no action for it, the pos­
session being still considered to be in the officer. Story on 
Bailm. ~ 133; 8 Cowen, 137; 14 Mass. R. 217; 9 Mass. R. 
104 and 265; 7 Cowen, 294. And the custody of the goods 
is in the officer until the attachment is dissolved, whether they 
are in the hands of the receipter or of the officer. Carr v. 
Farley, ~ Fairf. 328; Woodman v. Trafton, 7 Greenl. 178. 
Or the officer may be sued in replevin for the goods while in 
the hands of the receipter. Small v. Hutchins, 1 Appl. 255. 
The receipter is regarded in law as the bailee merely of the 
property. Cases before cited. 

As the receipter is a mere bailee of the property, and re­
sponsible for the goods in specie, and has had them delivered 
to him to keep and return specifically, his liability cannot with 
propriety be called a debt, nor can it be said that he owes a 
debt. He holds in the same manner as a mechanic does pro­
perty put into his hands to have labor bestowed upon it, or a 
carrier, wharfinger, innkeeper,executor, administrator, or guar­
dian. The receipter's holding is in trust, or of a fiduciary ,. 
character. Bailments are considered in equity as the simplest 
kind of trusts, although there may not in all cases be a rem­
edy in equity, because a full legal one exists. 2 Story's Eq. ~ 
1041, 1196; 1 Story's Eq. ~ 464, 534. Trust funds are not 
assets in bankruptcy, and trust debts cannot be proved in 
order to take a dividend. 

The fact that the principal debtor is receipter, does not 
change the character of the holding, the property still being in 
the officer, and subject to his right of revesting the possession 
in himself at any time. 

J. Godfrey, for the defendants, said that the only liability of 
the defendants was by contract, and which was the proper 
subject of proof as a debt in bankruptcy. The certificates, 
therefore, are a full defence to the action, and the debtors 
should be dischaged. The property went back into the pos­
session of the debtors on giving the receipt, the attachment 
was dissolved, and the property could have been attached and 
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held by another officer. The defendants were bound to the 
plaintiff as much as if they had given a note of hand for the 
amount. When the property went back into the hands of 
the defendants, it was as if it never had been attached, and 
the plaintiff had no right in it, or power to control it. This 
action is assumpsit on the contract, and no action of trover for 
the property could have been maintained. There is no bail­
ment here, and no trust of any description, but a mere con­
tract. The certificates furnish a complete defence. He cited 
Woodman v. Trafton, 7 Greenl. 178; and Gower v. Stevens, 
19 Maine R. 92. 

The opinion of the Court was drawn up by 

WHITMAN C. J. -By the agreed statement of facts, it ap­
pears, that the plaintiff, as deputy sheriff, had in his possession 
a writ of attachment against the defendants, and in favor of 
Messrs. Hovey & Pratt ; that, by virtue thereof, he attached a 
quantity of lumber as the property of the defendants; but did 
not remove it from their possession ; that, instead of doing so, 
he took a receipt, signed by them and others, acknowledging 
the attachment, and promising safely to keep the lumber, and 
deliver it to him in as good order as when received, and free 
from expense to him ; that judgment was thereafter recovered 

in the action, and execution thereon issued against the defend­
ants, and a demand seasonably made of them to restore the 
lumber, which, not being done, this action was commenced, 
founded on this breach of their contract. 

The defence set up is, that, after the commencement of this 
suit, the defendants, under the statute of the United States, c. 
9, of 1841, became certificated bankrupts; and it is contended, 
that this discharges them from liability on account of the 
breach of their said contract. 

In reply to this, it is insisted, that, by the provisions of the 
statute referred to, the case of the defendants is excepted from 
its operation; that it comes within the description of those 
acting in a fiduciary capacity ; that possession taken of goods 
attached, upon giving a receipt therefor, constitutes a trust; 
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that it is like the cases of bailmcnt in various other modes; 
and of the same class with that of public officers, executors, 
administrators and guardians, named in the same statute. 

What shall constitute a "fiduciary capacity'' is not defined 

in the statute ; and cases may undoubtedly occur, in which it 
may not be easy to determine when such capacity ex\sts. If 

the defendants were not the original debtors, as well ·as defend­
ants in this suit, but were strangers to the former suit, and had 
merely entered into an engagement for the safe custody and 
restoration of the property upon demand, perhaps we should 
find no difficulty in coming to the conclusion, that their under­
taking was of a fiduciary character. Such receipters would 
have no right of property in the goods ; they would be bound 

only as faithful servants to keep the goods safely, and have 
them forthcoming when called for. If they were to fail in 
doing either they might be liable in an action sounding in tort. 

But the situation of the defendants was different. They 

were the general owners of the property attached ; and the 

plaintiff, if he can be regarded as having actually attached it, 
left it undisturbed in their possession, and under their control. 
According to the authority cited by their counsel, (Gower v. 
Stevens, 19 Maine R. 92,) such an attachment was nugatory. 
It is there said, "It has never been understood, that he (the 
officer) could, consistently with preservation of the lien, con­
stitute the debtor his agent to keep the chattels attached." And 
Woodman v. Trafton ~ al. 7 Green!. 178; and Bruce v. 
Holden, 21 Pick. 187, are cited as "strong authorities to 
show, that an attachment is dissoked by leaving the property 
in the hands of the debtor." There is an exception by our 
statute, in reference to this rule ; but the case before us does 
not come within it. The plaintiff, therefore, was divested of 
any special property in the lumber attached, if any he ever 
had; and could not maintain any action therefor, sounding in 
tort, against the defendants. His claim, therefore, if any he 

·has against them, must be grounded upon the contract. 
How far the contract between the plaintiff and defendants, 

under such circumstances, was obligatory in its origin, we are 
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not called upon to inquire. The simple proposition stated for 
the determination of the Court is, whether the discharge in 
bankruptcy annulled the liability of the defendants. 

The language of the bankrupt act, being the statute before 
cited, c. 9, of 1841, ~ 1, is, that all persons owing "debts" 
may take the benefit of the act, by declaring, among other 
things, that they are "unable to meet their debts and engage­
ments;" and in ~ 4, that, having conformed to the require­
ments of the statute, the bankrupt "shall be entitled to a full 
discharge from all his debts ;" and, in the same section, that 
his discharge and certificate, "when duly obtained, shall in all 
courts of justice, be deemed a full and complete discharge of 
all the debts, contracts and other engagements of such bank­
rupt, which are proveable under this act." And in ~ 5, "that 
all creditors, whose debts are not due and payable until a 
future day, all annuitants, holders of bottomry and responden­
tia bonds, holders of policies of insurance, sureties, indorsers, 
bail, or other persons, having uncertain or contingent demands 
against such bankrupt, shall be permitted to come in, and 
prove such debts or claims." 

The question remaining is, was this claim a "debt" from 
which the defendants were discharged, within the meaning of 
the clauses cited. They are all to be taken together ; and it 
is often indispensable that we should look to every part of a 
statute in order to determine its import in reference to any 
particular point. By doing so it will become manifest that 
the word " debts" used in the first and fourth sections, from 
which the bankrupt is to be discharged, has a more extended 
signification, than, from its ordinary literal import would seem 
to be implied ; for in the latter part of the fourth section the 
bankrupt is to be discharged from all his debts, contracts and 
other engagements, which are proveable under the act; and 
the fifth section particularizes the different kinds of demands, 
which shall be proveable against the bankrupt. Uncertain and 
contingent demands, are among those there named. The 
word "debt," then, which entitled a debtor to go into bank­
ruptcy, included ·such demands. The demand in this case, 
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however, could not at the time of the commencement of this 
action, and before the defendants went into bankruptcy, be 
considered as contingent ; and the amount recoverable only was 
uncertain. The engagement of the defendants, under the cir­
cumstances of this case, was simply to keep a certain quantity 
of their own lumber, and deliver it to the plaintiff on demand; 
and this engagement had been broken ; so that nothing remain­
ed but an ascertainment of the damages for the breach. It 
was in this view of the case, not materially distinguishable 
from the common case of a person, who may for value receiv­
ed, have engaged to deliver goods on demand. On the breach 
of such a contract, the value of the goods would be recover­
able ; and if judgment were recovered therefor it would be­
come a debt; and before judgment it would be a demand ; 
and uncertain in amount, and within the purview of the bank­
rupt act. 

The only species of action, which the plaintiff could main­
tain against the defendants, is assumpsit on the contract; and 
he has accordingly so declared. If he can recover, it will 
remain only to ascertain his damages, which, as the case 
stands, would be the value of the lumber receipted for. It 
was then a debt or demand within the purview of the statute. 
We are therefore brought to the conclusion, that the certifi­
cates of the defendants must be admitted as a bar to the plain­
tiff's claim. 

Plaintiff nonsuit. 
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JoHN HEATH ~ al. versus RANDALL WHIDDEN. 

It is in the election of a subsequent grantee of a mortgagor, with covenants 
against incumbrances and for quiet enjoyment, to elect to redeem as under 
the former, or to suffer an eviction as under the latter. If he redeems, 
his right of action will commence from the time of such redemption; but 

if he waits for an eviction, his right of action will then take place'. 

The covenant for quiet enjoyment rnns with the land, and descends to heirs; 
but that against incumbrances does not. 

If twenty years had elapsed from the time the cause of action arose for 
breach of the covenants for quiet enjoyment, without any explanation, satis­
faction would be presumed; but no period short of that, without other 
circumstances tending to raise the presumption, would be sufficient. 

In a special action on the covenants of a deed of warranty P-ontaining the nsual 
covenants, setting out all the facts, and alleging a breach of the covenant 
against incumbrances, it is competent for the Court to permit an amend­
ment by alleging a breach of the covenant for quiet enjoyment. 

CovENANT broken. The plaintiffs in their declaration set 
out a warranty deed, with the usual covenants, made by the 
defendant to Nathaniel Herrick, the father of the demandants, 
dated Oct. 17, 1818, and conclude as follows. "The said 
Sanger, by virtue of his mortgage aforesaid, entered upon the 
said lot of land, or farm, and evicted the said plaintiffs of the 
said lot of land, or farm, and have held them out to the time of 
the date of this writ. And so the said Whidden, his covenants 
against incumbrances aforesaid, hath not kept, but hath broken 
the same." The writ was dated Feb. 17, 1841. 

On Feb. 6, 1816, the defendant mortgaged the premises to 
Calvin Sanger, to secure the payment of a sum of money. On 
Oct. 17, 1818, he conveyed the same premises to Nathaniel 
Herrick by deed of warranty. On Jan. 5, 1821, Herrick died, 
and the plaintiffs are his children and heirs ; and in Sep• 
tember, 1826, Sanger entered into the premises under his 
mortgage, " and evicted the plaintiffs." The plaintiffs at that 
time were all minors. The case does not show, whether the 
mortgage had, or had not been foreclosed. 

It was agreed that this case should be argued in writing, but 
no argument was furnished to the Court on the part of the 
plaintiffs. 
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J. Appleton and J. J-J. Hill, for the plaintiffs. 

Blake, in his argumc:1t for the defendant, took these ob­
jections. 

Tho covenants against incumbrancos and of seizin are -in 
presenti; and if not true, arc broken the moment they are 
made ; and then tho statute of limitations commences run­
ning, for then the cause of action accrues. Prescott v. True­

man, 4 Mass. R. 6~l0; Bean v . .Mayo, 5 Greenl. 95; Clark 
v. Swift, 3 Mete. 392. 

More than twenty years having elapsed after the covenant 
was made before the suit was commenced, it is thereby barred. 
Although the plaintiffs were minors when their father died, the 
limitation, having once commenced running, continued on not­
withstanding the minority. Dow v. Warren, 6 Mass. R. 328. 

The covenant against incumbrances does not run with the 
land ; is but a chose in action ; and does not descend to heirs, 
but goes to the executor or administrator. ~Mitchell v. War­
ner, 5 Conn. R. 497; 4 Kent, 471. The action, then: can­
not be sustained in the name of the present plaintiffs. 

The opinion of the Court was by 

WHITMAN C. J. - The ancestor ta the plaintiffs purchased 
of the defendant, by deed of general warranty, a farm in San­
gerville, in this State, which the defendant had before mortgag­
ed to one Sanger. The ancestor of the plaintiffs died in 1821, 
leaving the plaintiffs, his children and heirs, who entered into 
and became seized and possessed of the farm; and, in 1826, 
were evicted therefrom, by reason of the elder and better title 
thereto, held under said mortgage. The plaintiffs, in their writ 
and declaration, have set forth specially the elder and better 
title by which they have been ousted ; at the same time calling 
it an incumbrance. This is at variance with the ordinary mode 
of declaring in case of an eviction ; and we are unable to con• 
dude that the declaration upon that ground is sufficient. If 
it were the plaintiffs might recover. 

A mortgage is an incumbrance, and, at the same time, an 
outstanding title, defeasible upon the performance of certain 
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conditions. It is in the election of the subsequent grantee of 
the mortgagor, with covenants against incumbrances, and for 

quiet enjoyment, to elect to redeem, as under the former, or to 
suffer an eviction, as under the latter. If he redeems his right 
of action will commence from the time of such redemption. 
If he waits for an eviction his right of action will then take 
place. The covenant for quiet enjoyment, running with the 

land, descends to his heirs. The plaintiffs, therefore, being 
heirs of the subsequent grantee of the mortgagor, the defend­
ant, and having been evicted in 1826, a right of action then 

accrued to them, against him upon his covenant for quiet en­

joyment. The defendant, under such circumstances, may show 
satisfaction in defence. This might be presumed from lapse 

of time, although the statute has provided no particular period 
for the purpose. If twenty years had elapsed from the time 
the cause of action arose, without any explanation, satisfaction 
would be presumed; but no period short of that, without other 
circumstances tending to raise the presumption, would be suffi­
cient. In this case but about fifteen years had elapsed since 

the eviction, and without evidence tending to raise a presump­

tion of satisfaction, before the action was commenced. We 

do not therefore think proper to order a nonsuit ; but in order 
that the plaintiffs may obtain liberty to amend, so as to make 
the declaration what it should be, viz. a declaration for an 
eviction, we discharge the agreement and leave the cause open 
for further proceedings. 

VoL. xr. 49 
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GEORGE W. WALLINGFORD versus BENJAMIN F1sKE ~ al. 

The rules prescribed in l\Iass. St. Feb. 2, 1~10, for the sale of certain non­

resident, unimproved lan,ls by the sheriff for the payment of taxes thereon, 

while in force, must have been complied with, or the proceedings arc void, 

and the deed of the sheriff passes no title to the purchaser. 

,vhere the taxes upon such uon-resi<lent and unimproved lands were set to 

different persons, or upon different and di,tinct rights, numbers of lots, or 

divisions, the sheriff could not legally advertisG and sell the whole of a 

township, including the several interests <listiuctly and separately taxed, 

or so much thereof as should be necessary to pny all the taxes; but each 

interest should be separately advertised and sold for the payment of the tax 

for which the same was liable, or tllQ sale will Le void. 

And if a sale of such land be made for one entire sum, upon one hid, to pay 

the whole amount of the taxes thereon for five years, and the mode adopt­

ed in reference to the sale of the land for the payment of the taxes there­

on for four of the five years was illegal, the sale is invalid, although it 

might have been legal, if made in the same manner to pay the taxes for the 

other year only. The sale must be valid for tho whole, or the title entirely 

fails. 

Such a deed is as ineffectual to give a seizin, as to convey a title. 

As a widow is not entitled to dower in a tract of nnimproved wild land, she 

is a competent witness for the heirs of her deceased husband in relation to 

such land. 

AT the trial, before WHITMAN C. J. the demandant, to sup­
port his writ of entry, read a deed of the demanded pre­
mises from Frederick French to the late George W. Walling­
ford of Kennebunk, dated March 12, 1804, and proved that 

he was a son of the deceased, and produced conveyances from 

the other heirs of their shares. The land had never been im­
proved, but remained in the original wild state. The tenants 
claimed under a tax title, by def,)d dated August 31, 1819. 

After the evidence had all been introduced, the case was 

taken from the jury by consent of parties, and submitted to 

the decision of the Court, with an agreement, that the Court 
should enter such judgment, by nonsuit or default, as upon 
the evidence should be adjudged to be in conformity to law. 

The view taken of the evidence by the Court appears in the 
opinion. 
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The case was elaborately argued by 

Rowe and D. T. Jewett, for the dcma11flant:-and by 

P. Allen aucl lll. L. Appleton, for the tenants. 
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In the argument for the demandant were cited Hayden v. 
Foster, Ia Pick. 492; Williams v. Gray, 3 Greenl. 207; Lit­
tle v. Megqiiier, 2 Greenl. 176; 20 Pick. 418; 14 Pick. 224; 
12 Pick. 534; Williams v. Ingell, 21 Pick. 288, and same 
parties, 2 Mete. 83; Stone v. Clark, 1 Mete. 378; Dunn v. 
Hayes, 8 Shepl. 76; JJioody v. Nichols, 4 Shepl. 23; Adams 
v. Frothingham, 3 Mass. R. 360; Davis v. ]}Jason, 4 Pick. 
156. 

For the tenants were cited Colman v. Anderson, 10 Mass. 
R. 105; Ken. Pur. v. Laboree, 2 Greenl. 75; Crosby v. 
Parker, 4 Mass. R. 110; Stone v .• Clark, 1 Mete. 378; 
Thayer v. Stearns, 1 Pick. 482; Slater v. Nason, 15 Pick. 
345; Boston v. Otis, 20 Pick. 38. 

The opinion of the Court was drawn up by 

TENNEY J. -Frederick French, who derived his title from 
the original proprietors of the south half of the township, 
which is now Milford, conveyed to George W. W allingfortl, 
825 acres thereof, by deed dated March 12, 1804. Walling­
ford died in 1824, leaving four children, his only heirs; the 
demandant being one, received conveyances from the others 
of their interest in the same land which was wild. The ten­
ants claim under a sale of the whole township to them, made 
for the non-payment of county taxes, by George Watson, sher­
iff of the county of Hancock, on the 31st August, 1819, by 
virtue of a warrant to him from the treasurer of that county. 
The warrant purports upon its face to be issued by the author­
ity of the statute of Massachusetts, passed February 2, 1819, 
entitled "an act to ascertain and establish a part of the west 
line of the county of Somerset, and for other purposes." That 
statute empowered the treasurers of the counties of Hancock 
and others to issue their warrants to the sheriffs of their re­
spective counties, to collect the county taxes within each re-
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spectively, which had been assessed upon the scn:ral tow11s 7 

and unincorporated plantations, and other tracts of unimpro,·ed 
land, since the year 1812; but upon which townships, and 
other tracts of unimproved land, there was not at the settle­
ment of the last valuation preceding, any person residing there­
on, or assessors chosen, to whom the county treasurers could 
issue their warrants for the assessing thereof. All which sums 
were required by the act to be collected in the same manner 
as collectors or constables were directed to proceed in the col­
lecting of taxes on non-resident proprietors of unimproved 
lands. 

In 1813, a tax was apportioned to township No. 3, which 
has since been incorporated into the town of Milford, in these 
words: - "Township No. three, east side of Penobscot river, 
granted to B. Eppes, j\__ Forbes and I. Southgate, $2,19." 
For the year 1812 the taxes were apportioned as follows: -
" Part of township No. 3, east side of Penobscot river, granted 
to B. Eppes, &c. ,17. Part of township No. 3, cast side of 
Penobscot river, granted to I. Southgate, $2,39. Part of 
township No. 3, east side of Penobscot river, granted to A. 
~orbes, ,17." For the years 1814, 1815 and 1816, the ap­
portionment is made in the same manner, the amount of taxes 
on the several parts differing each year. 

The warrant from the treasurer to the sheriff does not 
specify the taxes upon each part, or for each year, but states 
only the gross amount of all the taxes upon the township, of 
those years, and directs the sheriff to proceed as is required by 
the act therein referred to. The sheriff made his return of 
that warrant, and after stating the mode of advertising, says, 
"I proceeded to sell at public vendue so much of the land in 
the said township No. three, as would be necessary to pay said 
taxes and charges, and the said township No. three was struck 
off to Abner Taylor, Benjamin Fiske and Wm. S. Bridge, they 
being the only bidders, for the sum of sixty-eight dollars and 
fifty-three cents." 

By the statute of Massachusetts, passed March 16, 1785, <§, 

7, when no person appears to discharge the taxes on unimprov-
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ed lands of non-resident proprietors, to the collector thereof, 
he shall advertise the names of all such proprietors, whenever 
they are by him known, with the sum of the tax assessed on 
their lands respectively, and whenever they are not known, he 
shall in the same manner publish the sum of the taxes on the 
several rights, numbers of lots or divisions ;" " and if no per­
son shall appear thereupon to discharge the said taxes, and all 
necessary intervening charges, then the collector aforesaid shall 
proceed to sell at public auction to the highest bidder, (after 
waiting two hours from the time appointed for said sale,) so 
much only of said lands, as shall be sufficient to discharge said 
taxes, and the necessary intervening charges." 

It is insisted by the demandant, that the proceedings on which 
the tenants found their title were so defective and unauthor­
ized by law, that they have acquired no rights thereby. 

The statute of Feb. 16, 1786, ~ 7, and that of Feb. 25, 
1800, ~ 1 and 2, have no application to the present inquiry, 
as they relate to cases, where the inhabitants of any town, dis­
trict, or plantation neglect to assess taxes required to be paid 
by such town, district, or plantation; whereas the statute of 
Feb. 2, 1819, applies to those townships and unincorporated 
tracts of lands, on which at the time of the next preceding 
valuation, there were no persons residing, or no assessors chosen. 
The mode of obtaining payment of the taxes under the two 
former statutes are entirely different from that prescribed under 
the latter. The statute of 1819 was intended to embrace 
those tracts of uncultivated land, where there had been no 
previous organization of any kind, whether they were town­
ships as they were usually located, or other quantities of wild 
lands, of greater or less extent than ordinary townships. 

The steps to be pursued in advertising and in making sale 
of such lands were specifically and minutely pointed out in the 
statute prescribing the manner in which collectors were to pro­
ceed in collecting taxes upon unimproved lands of non-resi­
dent proprietors. The rules there given could not be disre­
garded, without rendering void, the whole proceedings, so that 
a sale and a deed ,from the sheriff would pass no title to the 
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purchaser. The legislature were careful, that, so far as it 
could be done, each parcel of land should be exclusively hold­
en for the tax with which it was charged; that no unnecessary 
inconvenience should arise from advertising and selling in gross 
different parcels of estate in which different interests might 
exist; that on a redemption of the title conveyed upon such a 
sale, ea~h individual might obtain his own land by the pay­
ment of the tax thereon, and the expense arising from the sale, 
thereby avoiding the disputes which would grow out of claims 
for contribution, where one tract was burdened with the taxes 
upon itself and others also. In Hayden v. Foster, 13 Pick. 
492, it was decided that where separate. and distinct real es­
tates belong to the same owner, they are to be considered as 
distinct subjects of taxation, and must be separately valued 
and assessed, and each estate is subject to a lien for the pay­
ment of that portion only of the owner's tax which shall be 
assessed upon such particular estate. 

When the taxes are set to different persons, or upon differ­
ent and distinct rights, numbers of lots, or divisions, there can 
be no propriety in advertising and selling so much of the whole 
township where they are situated, as is necessary for the pay­
ment of the sum of all the taxes upon all the distinct rights, 
numbers of lots, and divisions. The statute authorizes no such 
course, and is totally inconsistent therewith. Could a collector 
of taxes in a town, where there were many lots of unimproved 
lands, belonging to non-resident proprietors, be legally justified 
in advertising and selling so much of the whole of such lands 
as would be sufficient to pay the whole amount of all the taxes 
thereon, and the necessary expenses, unless payment thereof 
should be made before the time appointed for the sale ? Each 
right, number of lot, or division, must be~advertised; and so 
far as the charge upon each is not removed before the time for 
the sale, they are separately to be sold at public auction. 

In a sale under a county treasurer's warrant, the sheriff 
could have no right to sell a whole township, where the tax 
was apportioned to separate and distinct parts, higher than 
that possessed by the collector of a town to make a general 
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sale of non-resident lands for the same purpose. The rule of 

the statute in one case is the rule in the other ; and a depart­

ure therefrom is equally fatal in both. 
The sale under which the tenants claim to hold the land in 

controversy cannot be upheld. The taxes were apportioned 

by the court of sessions for the County of Hancock, for four 

out of the five years, to separate and distinct parts of township 

No. ~hree. The parts were of unequal value, as the tax upon 
one is much larger than those upon each of the other two. 

These parts were indicated by the names of the persons to 

whom they were severally granted. The township at the time, 

when the taxes wer«.apportioned, had been still more minutely 
divided, and the deeds conveying different interests were upon 

record in the county of Hancock. The third and fourth 

quarters of the township, which have sometimes been denom­

inated the south half thereof, were owned in common and 
undivided, by several proprietors, who as early as 180:.2, formed 

themselves into a proprietary, and continued to act as such, till 

most if not all their lands were divided and held in severalty, 

as appears by their records, which arc a part of this case. 

The county treasurer made his warrant from records, showing, 

that the tax for the four years was apportioned not to the 
township, but to the parts. The same record could have been 
examined by the sheriff, who made the sale. There was a 

neglect of duty in one or the other, and a failure to proceed 
as the statute required. 

As the sale was made for one entire sum and upon one 
offer only, to raise the money due for the taxes of five years, 

it cannot be effectual for that of 1813, even on the supposition, 

that the sale would have been legal, if made for the tax of that 

year, which was upon the whole township and not upon the 

parts. The sale was good or it was not; and as long as any 

part was illegal, it must radically affect the whole. 

The sale and the deed being unauthorized and void, they 

could give no rights whatever to the tenants ; they were as 
ineffectual to give a seizin, as they were to convey a title. 

There is no evidence in the case, which shows that the tenants 
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have had such a11 occupation, as to impair in any degree the 
title, which from the evidence was perfect in the dernandant. 

The case finds. that the land in controversy was wild; con­
sequently, the wi(low of George \V. Wallingford is not enti­
tled to do\;Ver therein. Conner v. Shepherd, 15 Mass. R. 164. 
The objection made to her deposition on the ground of interest 

for this cause is without foundation. 
It is denied by the tenants, that the demandant has a right 

to recover the whole of the tract of land, which is described in 
the writ. From the records of the proprietary of the south 

half of the township, it appears, that at a meeting on the 16th 

December, 1802, a plan of the front lots, made by one Turner, 
was adopted, and it was rnted that the three eleventh parts of 
the lands lying east of the front lots, and 500 acres, should be 
set off to Frederick French, the grantor of the demandant's 

ancestor, on the south part of the land lying east of the front 

lots, and the north line of the premises to be parallel with the 
south line of the town. At this time it does not appear that 

any survey or plan of the lands east of the front lots had been 
made. At a meeting held February 8, 1805, it was voted to 
send Solomon Osgood, a surveyor, to examine a plan made by 
Philip F. Cowdin .of their lands, and thereupon adjourned to 
the next day. At the adjourned meeting it was voted to accept 
the plan made by Cowdin, and also voted to Frederick French 
lots 8, 9, 23 and 34, as marked on Cowdin's plan, to rectify a 
mistake made by said Cowdin in setting off said French's 
land, which was to have been according to his deed, and that 
he and his heirs and assigns hold the same in severalty. 

There can be no doubt of the intention of the proprietors 
in these several votes in relation to the lands to be held in 

severalty by French. The vote of Dec. 16, 180:-2, required 
nothing but the application of known rules to render it certain 
where the line should be, which should separate his lands 

from the residue of the tract. Three lines were fixed and 
certain ; the fourth was to be parallel with the south line of 
the town, and so far therefrom as would embrace the three 

eleventh parts and the 500 acres. Id certum est, quad cer-
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tum reddi palest. It was not the intention of the proprietary 
to bound French by the line on Cowdin's plan ltid down as 
his north line. Although the plan was accepted, yet that line 
thereon was never adopted, for at the same meeting when the 

plan was accepted, it was known that that line was erroneously 
laid down, and the error was corrected by giving him all the 
lots lying next to that line on the north, excepting the one 

numbered 22. There never was any other line limiting the 
tract of French on the north, excepting the one, which includ­

ed lots numbered 8, 9, 23 and 34. It was a different line 
from the one contemplated by the Yote of Dec. 16, 1802, 
(which was never run,) but it was acquiesced in by the parties 

by the subsequent vote. · 

The conveyances to Baldwin and Wallingford, by French, 
were after the vote of 1802, and before that of 1805. There 
can be no controversy as to the location of the land described 
in the former deed. It is evidently the intention of the parties 
to the other, that the land conveyed was to be bounded on the 
south by Baldwin, on the east by the east line of the town, 
and on the north by the line, which should be run as the north 
line of French's land, and on the west by a line which would 

separate 825 acres. For the deed describes the land as bound­
ed by the north line of French's land on the north, and on the 

west by a line parallel with the cast line of the town, and so 
far distant therefrom as to give the quantity required. French 

·so understood it, when he conveyed to Davenport in 1807. 
He had previously c01weyed to Baldwin a tract lying 800 rods 
on the south line of the town and extending north 160 rods; 
and to Thomas French a tract lying directly west of that con­
veyed to Baldwin, and extending from the south line of the 
town, northerly 244 rods. The 825 acres sold to Wallingford, 

if made to extend to the north line of lot numbered thirty­
four on Cowdin's plan, will be bounded on the west by a line 
which will strike the land of Baldwin at the distance of 333 
rods from the east line of the land con VO} ed to Thomas French, 

which is the precise length of that line mentioned in the deed 
from French to Davenport; whereas if the land conveyed to 

VoL. x1. 5-0 
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Wallingford was understood to be limited on the north by the 
south line 'M 34, it must have extended farther west, than a 
distance of 333 rods from Thomas French's east line, to con­
tain the quantity of 825 acres. The fifth line of the descrip­
tion in the deed to Davenport is not inconsistent with this 
view. It is in these words, "thence east by the northerly line 
of land set off to said French, as marked on said plan, till it 
comes to land said French sold to George W. Wallingford." 
The grantor was careful to say, it was the northerly line of 
land set off to him as marked on the plan, and not the line of 
the land actually set off to him ; for this line was regarded by 
the proprietors as an erroneous line from the time the plan 
was accepted by them, so far as it related to French's land. 
The land voted to French in 1802, was located as it was con­
templated at that time, as near as it could be without discard­
ing the plan which had been made upon an actual survey. 
According to the agreement of the parties 

The tenants must be defaulted. 
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MosEs TuTTLE versus SALMON GATES. 

When a case· is presented on a motion or petition for a new trial, or for a 
review, for any cause not arising out of an illegal or erroneous act of the 

Court, a new trial cannot be claimed as a matter of right; but may be grant• 
ed or refused by the Court in the exercise of its legal discretion. And in 
such case, it may be granted on such terms and conditions, as the Court may 
consider reasonable. 

But when a case has been reserved on the report of the presiding Judge, or 
presented on a bill of exceptions, and it has been ascertained that the in­
structions to the jury were erroneous, or that illegal testimony was admit­
ted, or that legal evidence, material to the issue, was excluded, the party, if 
aggrieved, would seem to be entitled to a new trial as a matter of right; 
the Court can impose no conditions, unless it has acquired some authority 
from his consent; and if a new trial is granted, the whole case should 

be opened for trial. 

The Lord's day is not to be reckoned as one of the four days during which 
an officer must keep goods after seizure on execution before the sale. 

A sale of goo<ls, ma<le by au officer on execution, must be iegarded as a legal 
transfer of the property, although he may not have conformed to the re­
quirements of tho statute in making the sale. 

Ilut this principle may not apply to the sale by an officer of any description 
of personal property, not tangible, and represented only by documentary 
evidence of title. 

Any person injured by any such irregular proceedings of an officer may, by 
an action against him, obtain redress. 

TROVER for a dwellinghouse. The case had been once 
tried, and the verdict had been set aside and a new trial grant• 
ed. The order for a new trial was sent from the county of 
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Cumberland ; and under the name of the action in the county 
of Washington was entered, "verdict set aside and new trial 
granted." The entry of the clerk upon his docket was in the 
words of the order. The house had been put upon land of 
a person other than the one who erected it, with the con­
sent of the owner of the land. Both parties claimed the house, 
as perso,nal property, under the same person; the defendant, 
under a sheriff's sale on execution, and the plaintiff, under 
a bill of sale from the debtor. The facts sufficiently appear in 
the opinion of the Court. . 

J. Granger, in his argument for the plaintiff, on the point 
that the presiding Judge erred in ruling that the whole case 
was open for trial, cited Robbins v. Townsend, 20 Pick. 345; 
Winn v. The Columbian Ins. Co. 12 Pick. 288; Williams v. 
Henshaw, 12 Pick. 378. 

On the point, that the title under which the defendant 
claims failed, because the officer had kept the property but 
three legal days before the sale, as to make out the four days 
he must include the Lord's day, which the law does not per­
mit; he cited Windsor v. China, 4 Greenl. 304; Brown v. 
Maine Bank, 11 Mass. R. 153; Hale v. Owen, 2 Salk. 225; 
Daveis v. Salter, 2 Salk. 627; Lee v. Carlton, 3 T. R. 642; 
Soloman v. Freeman, 4 T. R. 555; Thayer v. Felt, 4 Pick. 
354. That the officer had no right to adjourn the sale in the 
manner he did. 7 Greenl. 376; 5 Pick. 186. 

Fuller argued for the defendant ; and on the point, that 
setting aside a verdict necessarily opened the whole case, cited 
Sawyer v. Merrill, IO Pick. 16, and cases there cited; Howe's 
Prac. 519. 

On the point that the defendant acquired a valid title to the 
property under the sheriff's sale on execution, he cited Rich­
ards v. Russell, 2 Fairf. 371; Stat. 1821, c. 60, ~ 5; Cald­
well v. Eaton, 5 Mass. R. 404. 

Preble, for the plaintiff, replied. 

The opinion of the Court was drawn up by 

SHEPLEY J. -A verdict was found on a former trial of 
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this case for the plaintif[ Upon a case reserved the opinion 
of the Court slated in substance, that the verdict was to be 
set aside, only for the purpose of haYing the jury find whether 
the administrator of John R. Tuttle had become the owner of 
the house. The entry made upon the clerk's record was "ver­
dict set. aside and new trial granted." When the case was 
presented for a second trial, the presiding Judge considered 

the former verdict as entirely set aside, and the case as open 
for trial, de nova. When a case is presented on a motion or 
petition for a new trial, or for a review, for any cause not 
arising out of an illegal or erroneous act of the Court, a new 
trial may be granted or refused by the Court in the exercise 
of its legal discretion. It cannot be claimed as a matter of 
right. And in such cases, it may be done upon such terms or 
conditions imposed, as the Court may consider reasonable. 
And such appears to have been the practice. Hutchinson v. 
Piper, 4 Taunt. 555; Thwaites v. Sainsbury; ·7 Bing. 437; 
Winn v. Columbian Ins. Co. 12 Pick. 288. In the latter 
case the verdict appears to have been set aside only for the 
purpose of assessing damages upon a partial loss, " the plain­
tiffs consenting, that a verdict shall be entered for a partial 
loss, and the inquiry before the jury be confined to the ques­
tion of amount." When a case has been reserved on a report 
of the presiding Judge, or presented by a bill of exceptions, 
and it has been ascertained, that the instructions of the jury 
were erroneous, or that illegal testimony ·was admitted, or that 
legal testimony material to the issue was excluded, the party, 
if aggrieved, would seem to be entitiled to a new trial as a 
matter of right; and the Court can impose no conditions, un­
less it has acquired some authority from his consent to dispose 
of the case otherwise. If the Court may in this class of cases 
open a case again for the trial of a particular point without 
disturbing the general verdict, it should possess the power to 
form a new issue without the consent or action of the parties. 
Or, if the verdict be entirely set aside, a right to limit the in­
quiry to a particular point, although other points vitally affect­
ing the merits, and presented as issues to be tried by the plead-



398 WASHINGTON AND AROOSTOOK. 

Tuttle v. Gates. 

ings, might be insisted upon. Such a power would scarcely 
be claimed by a Court governed solely by the rules of the 
common law. The case of Robbins v. Townsend, 20 Pick. 
345, might seem to claim for the Court some such authority. 
From the language used, it does not appear to be certain, 
whether it was intended, that the verdict should be set aside, 
and the parties be restrained from the exhibition of testimony 
except to one point, or that the general verdict should remain 
undisturbed, and a new issue be formed for the trial of that 
point. This Court does not feel authorized to assume the ex­
ercise of such a power. And if it had the power to limit the 
inquiry to a particular point, it does not appear to have exer­
cised it in such a manner, that the parties would be bound by 
it. The verdict appeared to have been set aside by the whole 
Court without any limitation or condition, exhibited by the re­
cord ; and the presiding Judge could not properly be guided 
by any thing •but the record. 

On coming to a consideration of the merits, the counsel for 
the plaintiff insist upon only one of the objections taken at 
the trial. That is, that the sale of the house, made by the 
sheriff on the execution, did not transfer the property to the 
purchaser. The principal objection to the sale is, that the 
property was not kept four days after seizure before it was 
offered for sale, because one of those days was the Lord's day. 
To consider that day as liable to be reckoned as one of the 
four is attended with serious difficulty, as intimated in the 
case of Thayer v. Felt, 4 Pick. 354. The day of seizure is 
not to be reckoned as one of the four, and the sale cannot be 
legally made after the fourth day. Windsor v. China, 4 
Greenl. 304; Caldwell v. Eaton, 5 Mass. R. 404. As the 
goods cannot be legally sold on the Lord's day, if that day be 
not excluded in the enumeration of the four days, the proper­
ty of the debtor cannot be e:ftectually seized on Wednesday. 
And it is difficult to perceive, that the adjournment of the sale 

could be legally made before the fourth day. If the Court 
must come to these conclusions, it will not necessarily follow, 
that the plaintiff will be entitled to recover. The purchaser 
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may, m certain cases, acquire a title to the property sold, al­
though the proceedings of tltc onicer, in making the sale, may 
not have been in strict conformity to the requirements of the 
statute. It will be difficult to recollcile all the dicta respecting 
this matter found in ditforellt opinions. In the case of Tit­
comb v. Union ~Marine SJ Fire Insurance Company, 8 Mass. 
R. 335, it is asserted by Sewall J ., that the purchaser's title 
to tangible property, capable of visible possession and delivery, 
Would be good against the debtor 1101:withstanding any irregu~ 
larities in the proceedings of the officer in making the sale. 
So in the case of Howe v. Starkweather, 17 Mass. R. 243, 
Parker J. appears to admit the general rule to be as above 
stated, and he enforces it by saying, "purchases would not be 
made, and the intesest of both debtor and creditor would suf­
fer, if sales made by one having lawful authority, and appear­
ing to have exercised it lawfully, should be avoided on account 
of some irregularity, which could not be known at the time." 

But he adds, " even in such cases however the return of the 
officer ought to shew a compliance with the law, or the pur~ 
chaser would be unable to maintain his property." He had 
in like manner before stated in the case of IIammatt v. Wy­
man, 9 Mass. R. 141, while speaking of the purchaser, "but 
he cannot make title to the goods without shewing by the re~ 
turn of the execution, that the directions of the law have been 
observed in the sale." 

It cannot however be admitted, that the title of the pur­
chaser, as against the debtor, will depend upon the return of 
the officer showing, that the directions of the law have been 
observed in the sale ·of goods capable of a visible possession 
and delivery. The judgment against the debtor is considered 
as satisfied, after the sheriff has taken sufficient personal pro~ 
perty of the debtor to pay it. JJiountney v. Andrews, Cro. 
Eliz. 237. And the sheriff may sell the property after the 
decease of the debtor. Clerk v. Withers, 2 Ld. Raymond. 
1072. This doctrine is also stated by Parsons C. J. in the 
case of Ladd v. Blunt, 4 Mass. R. 403, who observes, "where 
goods sufficient to satisfy the judgment are seized on a fieri 
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Jacias, the debtor is di~charged, even if the sheriff waste the 
goods, or misapply the money arising from the sale, or does 
not return his execution. For by a lawful seizure the debtor 
has lost his property in ilie g·oods." The last remark, that 
the debtor has lost his property in the goods by such a seizure 
of them, may be considcrc<l to be incorrect, according to the 

case of Giles v. Groucr, G Bligh's IL 2i9. But it will still re­
main as the unimpeached doctrine of the law, that if the goods 

be wasted, the debtor will be discharged. 
In the case of Clark v. Poxcrojt, 6 Greenl. 96, it was de­

cided, that the sheriff could justify the seizure of goods on 
final process without showing a return of it; "and that the 

title of a purchaser under a sheriff's sale on execution might 

be good, although the execution might not be r~turned." So 
in the case of Bealls v. Guernsey, 8 Johns. R. 54, in an 
action brought by a purchaser from the debtor, it was decided, 
that the sheriff might justify the taking of the property on an 
execution against the debtor, without showing a return of the 

execution, or any return indorsed upon it. If the sheriff can 
justify the taking of the property of the debtor on execution, 
as against a purchaser from him, without proof of any legal 
disposition of it, a purchaser under bis sale by showing only, 
that he had acquired possession of it through him, might well 
be permitted also to justify the taking by the sheriff, without 
exhibiting any legal proof of a sale. The rights of all parties 
may be fully protected, if a sale of goods, made by the sheriff 
on execution, be regarded as a legal transfer of the property, 
although he may not have conformed to the requirements of 
the statute in making the sale. Any person injured by such 

proceedings may, by an action against him, obtain ample re­
dress. If the property be not considered as transferred by such 
a sale, the debtor may receive the benefit of the sale by having 

the proceeds applied to satisfy his debt, and may then, by his 
own sale, obtain the value of the goods a second time. While 
the sheriff may be compelled to pay their full value to the 
purchaser without the hope of remuneration, although the 
,debtor may have suffered little or no injury from his irregular 
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proceedings in making the sale. In the case of Daggett v. 
Adams, I Greenl. 201, this Court held, that "if it should 
appear, that the property has been fairly sold and the proceeds 
applied in payment of the execution, on which they were sold, 
nominal damages only could be recovered" by the debtor 
against the officer for conducting the sale in an irregular man­
ner. Such a right to recover damages for a wrong done to 
him, the debtor, cannot transfer to another person by any at­
tempted sale of the property. 

The case of Sanford v. Durfee, 19 Pick. 485, states that 
a sale of personal property on execution, was held to be valid 
without a return of the proceedings of the officer upon the 
execution. 

In this case the sale was made by the sheriff on August 6, 

1830, and he returned the execution, on which it was made, 
satisfied in part by the proceeds of that sale. The debtor 
received the benefit of that sale by a satisfaction of so much 
of the judgment, on which the execution issued. Although 
the house appears to have been sold for a small sum of money, 
the sheriff must be presumed to have obtained the full value; 
and if he did not, through any misconduct, he would be liable 
to make full compensation to the party injured. The plain­
tiff's title to the house is derived from a subsequent sale by 
the debtor, made on December 3, 1830; and he presents him­
self as a purchaser from the debtor after the property had been 
seized, advertised, and sold on execution and the proceeds of 
the sale applied in discharge of the debt. He· cannot there­
fore justly claim to assert any other, or greater rights to the 
property, than the debtor, from whom he derived his title, 
could have done. And does not therefore exhibit a title 
superior to that of the purchaser at the sheriff's sale, if that 
sale be considered as irregularly made. These remarks are 
not intended to apply to the sale of any description of person­
al property not tangible, and represented only by documentary 

evidence of title. 
Judgrrwnt on the verdict. 

VoL. x1. 51 



402 WASHING-TON AND AROOSTOOK. 

Tuttle v. Gates. 

Note by the Reporter.-The reasons for setting asi<le the former vcr<lic-t 

were as follows. 
EMERY J.-There appears to be a sufficiency of fraud offcrc<l to be proved 

between Ebenezer Tuttle aud Rummery on one part, and John R. Tuttle on 
the other, but the evidence was rcjecte<l. The ground on which it was re­
jected, probably was, that its introduction was not necessary to the dtJcision of 
the merits of the case. For if the sale were good, by the sbcriff to Stephen 

Emerson, as the property of Ebenezer Tuttle,·all other q11cstions are of sec­

ondary importance. The strung justice of the case would seem to be, that if 

the property was never fairly alienated by Ebenezer to John IL Tuttle, some 
effort might well be justified to hring about a happy retributive justice, so that 
the creditors of Ebenezer, who were intended to be defraude<l, should make 

the property available to their nsc. 
The conversion by the defendant of the dwellinghouse, for which the ac­

tion is brought, is abundantly proved. But the contest now seems to be be­
tween the creditors of John R. Tuttle, whose estate is represented insolvent, 

and the creditors of Ebenezer Tuttle, who has administered on John R. Tut­

tle's estate. 
It is somewhat remarkable that there should Le so much difficulty in obtain­

ing purchasers of this property, that is now represented to Le of the value of 

$300, and when it was sold, it should bring no more than $27. How far ap­
prehension or conjecture as to the frailty of previous proceedings had influ­
ence, it is impossible for us to say. If we can trace out the legal rights of all 

concerned we shall be satisfied. 
'l'hc property of 0110 man ought not to be taken to pay the debt of another, 

without the consent of the true owner, express or implied. 

The rights of persons sustaining a representative character, sometimes seem 
to enable them to commute their and their sureties' responsibility, on their 
bonds for administering an estate, for a title to the previous estate of the de­
ceased. The executor or administrator may sell the goods for less than the 

value, or more than the inventoried value, becoming answerable fur that 

amount. 
At law the personal property becomes the property of the administrator, 

and in certain cases, liable for his debts, though not in equity. 
The Court consider it important to have the foct ascertained, whether the 

administrator himself actually had converted t!tis property to his own use, and 

as this does not distinctly appear in the report, they set aside the verdict and 

grant a new trial for the sole purpose of trying that matter. Fa,·r v. Newman 
and note, Whate v. Booth, 4 T. R. 621; Quick v. Staines, 1 B. & P. 2!J3. 
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The mortgagee of timber lands may maintain trespass or trover against any 

one who shall cut and carry away the timber, or afterwards convert it to 

his own use, without authority from such mortgagee, although under a 

license from the mortgagor given after the mortgage. 

And if the mortgagee, after his right of action against the defendant has 

accrued, takes from the mortgagor an assignment of his rights arising under 
the contract by which the license was obtained, without waiving or agree­

ing to relinqnish any rights as mortgagee, but wholly fails of obtaining any 
benefit therefrom, the original cause of action remains unaffected. 

TROVER for a quantity of board logs, and also for a quantity 
of boards, with counts in trespass de bonis asportatis for the 
same. The case came before the Court on a motion for a new 

trial, because, as was alleged, the verdict was against law, 
against evidence, and against the weight of evidence; and 
also on a report of the case by the Judge presiding at the trial. 
If the rulings or instructions of the Judge were erroneous, the 
verdict for the defendant was to be set aside ; otherwise judg­
ment was to be rendered on the verdid, unless it should_ be set 
aside, on the motion, as against evidence. 

The testimony is all given in the report. It seemed to be 
admitted on all sides, that the land had been mortgaged ; that 
the plaintiffs were assignees of the mortgage ; that the timber 
was cut under a contract with the mortgagees, made after the 
mortgage, under certain conditions ; that the mortgagees claim­
ed and demanded the timber and boards ; and that they after­
wards took from the mortgagors an assignment of their contract 
relative to the cutting of the timber, not relinquishing any 
rights of their own as mortgagees, but did not obtain any thing 
from it. The evidence reported is quite voluminous, and re­
lates chiefly to matters having but little bearing on the facts 
on which the decision of the case was based. 

The case was ably argued in writing, but mainly on grounds 
not taken into consideration in the opinion given by the Court, 

J. Granger and B. Bradbury, for the plaintiffs. 

Bridges and Fuller, for the defendant, 
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The opinion of the Court was drawn up by 

WHITMAN C. J.-It do':)s not seem to be controverted, 
that the plaintiffs were, at the time the timber in question was 
felled, the mortgagees of the land on which it had been stand­
ing and growing. And, as the law is settled in this State, 
( Smith v. Goodwin, 2 Green!. li3) whoever cut and carried 
it way, without authority from them, was a trespasser; and 
could thereby acquire no property in it. The property in the 
timber would still remain in the mortgagees, who might pur­
sue and recover it, or its value, of any one who might become 
possessed of it ; or undertake to convert it to his own use. 
The two McKusicks, who cut and hauled it, were liable to an 
action quare clausum, &c. and might be declared against, 
after having taken it away, in trespass de bonis asportatis, or 
trover ; as might also any person concerned in aiding them in 
their tortious acts. 

The defendant, as he proved by his witness, Royal McKu­
sick, and, as he admitted, sawed and manufactured into boards 
six hundred and fifty thousand feet of the timber. He would, 
however, excuse himself upon the ground, that he did so upon 
being hired as the servant of one of those who cut it. But it 
appeared further, by the testimony of the witness introduced 
by him, that he furnished supplies, and aided by paying the 
workmen, under his employer, in cutting and hauling the 
timber, until his claim therefor, and for sawing, amounted to 
$3000, for which he was reimbursed nearly to the whole 
amount from the proceeds of the timber, one hundred thous­
and feet of which at least he sold himself. He then stands 
responsible to the plaintiffs, in this action, if not exonerated by 
the matter set up in defence ; as to which the burthen of proof 
rests upon him. 

The defence set up is, that the person, under whom he 
acted, was licensed by the mortgagors to cut the timber, and 
to manufacture it into boards, upon certain terms and condi­
tions; and the evidence, if properly admissible, tended to show, 
that such was the fact. But the license was granted long after 
the conveyance in mortgage to the plaintiffs ; and so, in strict-
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ness, was void. But the defendant goes further, and proves, 
that the plaintiffs took an assignment of the rights of the mort­
gagors, arising under the license. This, however, was not 
done until the timber in question had been cut, hauled and 
nearly all manufactured and disposed of by the defendant, 
and the person under whom he pretended to act. The right 
of action against the defendant as a tart jeasor, had long before 
become fixed in the plaintiffs; and could not be removed but 
by a release or accord and satisfaction. 

The defendant, nevertheless, contends, that the taking of 
the assignment was a ratification of the authority of the mort­
gagors to grant the permit, and a waiver of the rights of the 
plaintiffs under their mortgage. If it was so it must have been 
by implication. There is no proof of any express agreement 
to that effect. And it is difficult to perceive how the rights of 
the mortgagees, which had become fixed long prior to the as­

signment, could thereby, without an express agreement for the 
purpose, become annulled. 

There was, besides, plenary evidence in the case, that the 
plaintiffs continually asserted these rights ; and that the agent 
of the mortgagors, at the instigation of the person to whom 
the permit had been granted, became extremely solicitous, that 
the mortgagees should accept the timber share, that is, the 
value of the timber when standing, according to the terms of 
the permit; and it is rendered highly probable, by the evidence 
in the cause, that they finally consented to avail themselves of 
a remedy, if practicable, in that mode; and to be content 
upon receiving the timber share according to the terms of the 
permit ; and, if they had succeeded, it would have amounted 
to an accord with satisfaction. But the expedient proved 
wholly fruitless ; and hence their original cause of action re­
mained unaffected. They were but in the condition of one 
who takes additional or collateral security for a debt due to 
him. The one failing he might resort to the other. 

It is therefore, perfectly clear on the one hand, that the 
plaintiffs made out a good case; and on the other, that the de­
fendants' defence utterly failed; and a new trial must be granted. 
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The view, which we }iayc thus taken of the case, renders it 
unnecessary that we should go i11to a consideration of the ex­
ceptions, ingeniously takcu and argued, in reference to the 
rulings of the presiding Judge, and his instructions to the jury. 

lilew trial granted. 

REUBEN WHITNEY, in error, versus JAMES M. BALKAM. 

Paro) evidence is inadmissible to prove, that a militia company had been 
without any commissioned oflicer for the term of three months, for the pur­
pose of showing the authority of the commander of the regiment, under the 
provisions of the Stat. 1E37, c. 276, to detail an officer to traiu and disci­
pline the company; a copy of the record of the proceedings of the com­

mander-in-chief in relation to the officers of such company being better 
evidence. 

Tms was a writ of error brought by Whitney to reverse a 
judgment of a justice of the peace, rendered against him in a 
suit brought by Balkam, as adjutant of the regiment, detailed 
by the commander thereof to train and discipline a company 
of militia, which was alleged to have been without any com­
missioned officer for the term of three months, to recover a 
penalty for the non-appearance of Whitney at a company 
training. 

Several causes of error were assigned but no statement of 
them is necessary, as the ground of the reversal of the judg­
ment is seen in the opinion of this Court. 

Fuller, for the plaintiff in error, remarked that as no counsel 
appeared in behalf of the original plaintiff, he should submit 
the case without argument on his part. 

The opinion of the Court was by 

SHEPLEY J. -By the act of March 28, 1837, c. 276, the 
commanding officer of the regiment was authorized to detail 
an officer to train and discipline any company of militia, that 
should have remained without any commissioned officer for 
the term of three months. The plaintiff was detailed to train 
and discipline the Milltown company of infantry in Calais. 
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The only evidence introduced to prove, that the company had 
been without commissioned officers for that term of time, was 

the testimony of one, who had been clerk of the company, 

that Bradbury was the last commissioned officer, and that he 

was discharged in 1833. The defen<lant contended, that the 

authority of the commander of the regiment to detail an offi­

cer for that purpose could not be established by such testi­

mony. 

A private of a company may know the fact, that there is no 

person acting as a commissioned officer of the conpany ; but 

he can have no certain knowledge, whether an officer has been 

duly commissioned or legally discharged. These are matters 
to be determined with certainty only by the record of the 

proceedings of the commander-in-chief. A copy of that re­

cord might have been obtained, and it would have been better 

evidence of the fact, than the testimony of a private of the 

company. As the plaintiff did not introduce legal proof, that 

the commanding officer of the regiment was authorized by 
law to detail him for the performance of those duties, the 

judgment of the justice is reversed. 

JOHN MARKS versus CHARLES HAPGOOD. 

If the contract of sale of logs he illegal, as contravening the provisions of 

the St. 1824, c. 271, hut a foll consideration is paid and the logs are de-• 
livered, the seller can neither reclaim the logs, nor recover their valne, 

by an action therefor. 

And if, after the sale, the logs are attached as the property of the seller, 
the officer has no claims thereto superior to those of the debtor. 

REPLEVIN for sixty pine mill logs. General issue pleaded, 

with a brief statement, traversing the title of the plaintiff, and 

alleging, that the logs were the property of Greenlaw, and 

that he, as a deputy sheriff, attached them on a writ in favor 

of Munson against Greenlaw. 
At the trial, before SHEPLEY J. a verdict was rendered in 

favor of the plaintiff, and no objection appears to have been 
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made by exceptions, or by the report of the Judge, to the 

rulings or instructions. A motion, however, signed by the 
counsel for the defendants, was made and filed in these 

words. "And now, after verdict and before judgment, the 

defendant moves the Court here to set aside the verdict and 

grant a new trial : -
1. Because the verdict is against law and the direction of 

the Court. 
Q. Because it is against evidence and the weight of evi­

dence." 
The evidence was reported by the presiding Judge, but his 

rulings, or directions to the jury, do not in any way appear. 

On Sept. 1, 1840, Kimball, then Indian agent for the Pas­

samaquoddy tribe, gave a permit to Cross to cut certain timber 

on the Indian township ; Cross assigned the permit to Green­

law; on Nov. 30, 1840, Greenlaw and Marks entered into an 
agreement by which Greenlaw was to cut and haul the logs to 

Marks at a certain price, and Marks was to furnish supplies 
and means to enable Greenlaw to get the timber to the mills ; 
after the timber was in the boom at Calais, on March 6, 1841, 
Marks paid to Greenlaw the balance due, and took a bill of 
sale of the logs; after this Hapgood attached the logs, as the 
property of Greenlaw, and took them into his possession; and 
then Marks brought this suit. 

Cross and Greenlaw were inhabitants of this State, and 
Marks an inhabitant of the British Province of New Bruns­
wick. 

T. J. D. Fuller, for the defendant, contended that the 

sale from Greenlaw to Marks was illegal, and gave him no 
property. The logs still remain the property of Greenlaw, 

and subject to attachment by his creditors. A contract forbid­
den by law cannot be enforced ; nor can a foreigner come into 

our State, and call into action our laws for the purpose of de-
. feating the operation of our own statutes. Stat. 18Q4, c. Q71 ; 

Stat. 1839, c. 388; 1 Johns. R. 433; 3 T. R. 455; 4 T. R. 

406; Wheeler v. Russell, 17 Mass. R. Q58; Boies v. Blake. 
1 Shepl. 381. 



JULY TERM, 1844. 409 

Marks v. Hapgood. 

J. Granger, in his argument for the plaintiff, among other 
grounds, contended, that possession alone was sufficient to en­
able the plaintiff to maintain this action, unless the defendant 
could show title in Greenlaw, as whose property he attached 
them. Now the case shows, that Greenlaw had sold and de­
livered the logs to the plaintiff before the attachment. Green­
law, therefore, could set up no title against the plaintiff, and 
where there is no fraud, and none is pretended here, an attach­
ing officer, or creditor, can stand in no better situation. As 
Greenlaw did not own the property, the officer, by his attach­
ment, acquired no right to take the logs from the possession of 
the plaintiff. A third person who has obtained possession of 
property, which another acquired through an illegal contract, 
cannot set up such illegality to screen himself from accounting 
for the property. 2 Kent, 467; I Bos. & P. 3; 2 B. & P. 
466; Chitty on Con. 232; 5 Day, 459; 13 Mass. R. 39. He 
also contended that the statutes cited on the other side were 
unconstitutional and void. 

The opinion of the Court was by 

SHEPLEY J. - This is an action of replevin brought by the 
plaintiff, a citizen of the Province of New Brunswick, against 
the defendant, a deputy sheriff, who had attached the logs 
replevied as the property of George C. Greenlaw. Most of 
these logs appear to have been cut by Greenlaw, upon the 
township of land reserved for the Passamaquoddy Indians, by 
virtue of a license granted by the Indian agent to Amos K. 
Cross, and assigned to Greenlaw, who entered into a written 
contract with the plaintiff to cut, haul and float the logs for 
him upon certain terms therein stated. To prove, that he 
owned the logs, the plaintiff introduced testimony tending to 
show, that he had purchased them of Greenlaw, and that they 
had been paid for and delivered, before they were attached by 
the defendant. And he obtaiued a verdict in his favor. The 
defendant now moves to set it aside upon testimony introduced 
by himself, that the plaintiff obtained his title by a violation of 
the provisions of the act of February 23, 1824, c. 271. If 

VoL. xr. 52 
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the contract made on November :rn, 1840, between the plain­
tiff and Greenlaw be regarded as illegal, when considered in 

connexion with the other testimony, the question arises, wheth­

er the defendant can impeach the title of the plaintiff by 
proving, that he acquired it by a violation of the provi• 
sions of the statute. ls the maxim ex dolo malo non ori­
tur actio, applicable to this case? The action is not found­
ed upon any illegal contract, or act of the plaintiff. Nor does 
he insist upon the execution of any such contract. That con­
tract had been already executed. The Court is not called 

upon to carry it into effect, or to consider, that it ever was a 
subsisting and binding contract for the purpose of sustaining 
this action. If Greenlaw had sought to have the logs restored 

to him, because the plaintiff obtained them by a violation of 

the statute; he would have been met by the maxim potior est 
conditio defendentis, and must have failed. After he had 

received a valuable consideration for them, without any inten­
tion to defraud his creditors, it would seem, that they could 
not have any superior rights; and that they could not effect 
that through the intervention of an officer, which he could not 
himself accomplish. If the plaintiff had sold the logs to the 
defendant, he could not have avoided payment by showing, 
that the plaintiff had obtained them by a violation of law, 
unless his own title had been thereby impaired, or destroyed. 
The consideration of such a contract would not be illegal, nor 
would it be designed to accomplish an illegal purpose. It 
would be a new contract, not arising out of or connected with 
the original unlawful transaction. If a mere wrongdoer, who 

had taken the logs from the possession of the plaintiff, could 

successfully defend an action of replevin by showing, that the 
plaintiff had violated the provisions of a statute in obtaining 

them, any person, who could without violence, obtain posses­

sion of the goods of a merchant, might successfully resist his 
title to them by the like proof. If the plaintiff has been guilty 
of a violation of the provisions of that act in obtaining the 

logs, this action is not founded upon any such illegal act or 

contract, but simply upon his right of property and the wrong-
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ful act of the defendant. It may be true, that an illegal act 
had before been connected with these 102,·s, but they were not 
thereby so infected, that they could no longer be the subject of 
legal property. It would be subversirn of the ordinary business 
of life to hold, that one could not maintain his title to property 
so situated. 

In the case of Boies v. Blake, 13 Maine R. 381, the plain­
tiff had lawfully cut and stacked the hay under a license from 
the Indian agent. The defendant could claim title only by 
the same license, which declared him to be a trespasser. In 
this case the plaintiff was under no such necessity ; and did 
not in fact rest his title upon the contract or license. They 
were introduced to defeat his title by the defendant, who had 
neither possession of the property, nor a right to take it, except 
as the property of Greenlaw, who had before parted with all 
his rights. 

Judgment on the verdict. 
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EDWARD A. BARNARD ~ al. versus SA~WEL W HEBLER ~ al. 
AND 

SAMUEL vV HEELER Bf al. versits EDWARD A. BARNARD ~ al. 

If the master of a vessel in his bill of lading for goods received on freight 

inserts a price for the transportation, and in so doing acts nnder a clear 

mistake, in supposing that price had been agreed on with the owners, 

when the fact was otherwise, it will not lie obligatory on the owners; 

especially if the mistake was occasioned by the mismanagement of the 
party insisting upon taking advantage of it. 

If the shipper of goods on freight contracts for the price thereof with the 
general agent of the owner of the vessel, having reason to know, that 
although his agency might be general, yet that his authority was restricted 

in that particular instance, the shipper cannot claim to have the terms of 
the coutract fulfilled as against the principal of such agent. 

Nor will such contract of the agent be ratified by the principal by an omis­
sion to give notice of his disafiirmance of it, until after he can possess 

himself of complete knowledge as to how the contract came to be made, 
and how it would affect his interests. 

If the owner of a vessel detains goods transported in her for their freight, 

and they are wrongfully tak'en out of his possession by a writ of replevin, 
an action of assumpsit, commenced during the pendency of the action of 
replevin, may be supported against the owner of the goods for their freight. 

Should a tender of the freight money, alleged to be due, be made to a mere 
servant of the owner of the vessel in whose custody the goods were 
placed for safe keeping only, such servant has no power to waive any 
rights of his employer in relation thereto. 

When goods detained by tl1e owner of a vessel for the payment of the freight, 
have been wrongfully taken from him by the owner of the goods by means 
of a writ of replevin, if the owner of the vessel brings an action of as­
sumpsit for the freight, and attaches other goods to secnre the demand, the 
lien upon the goods for the freight is not thereby discharged. 

THESE cases were both opened to the jury as one, and 
after the evidence on the one side and on the other had been 
introduced or offered, the parties agreed, that the case should 
be taken from the jury, and submitted to the decision of the 
Court, upon a report of the evidence by the presiding Judge ; 
with power to make such inferences as a jury might properly 
make upon the proof, or upon so much thereof as should be 
legal evidence in the case. And the Court were to enter a 
default or nonsuit in each of the cases, and judgment accord­
ing to the rights of the parties. 
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The facts, considered by the Court to be proved by the evi­
dence, are stated in the opinion. 

These cases, both as to the facts and the law arising there-
upon, were argued by 

J. Granger, for Barnard & Pike ; and by 

Hayden, for Wheeler & Sons. 

Granger, in his argument, in support of his position, that if 
Wheeler & Sons had a lien on the goods of Barnard & Pike 
for the freight, it was discharged by the tender, cited 5 T. R. 
409. That the Master's contract for freight, evidenced by the 
bill of lading signed by him, was binding upon the owners. 
Abbott on Shipping, 92 ; 4 Campb. 298 ; 8 Maine R. 356 ; 
14 Maine R. 183; l7 Maine R. 153; 11 Mass. R. 91; 6 
Cowen, 173. And the same authorities show, that the con­
tract of W. P. Wheeler, the agent of the owners, was bind­
ing upon them. The letter of Wheeler & Sons to W. T. 
Wheeler was a mere letter of information, and not a binding 
contract, or even a restriction of the authority of the agent. 
A mere ex parte offer, not accepted, can bind no one. 16 
Maine R. 458. The owners of the vessel had no right to call 
on Barnard & Pike for freight of Curtis' goods, and certainly 
no lien on their goods for the payment thereof. Abbott on 
Shipping, 247; Montagu on Lien, 55. Whether the tender 
was sufficient or not in amount is immaterial, as it was refused, 
on the ground, that the money would not be received, unless 
a receipt given, was produced ; a condition he had no right to 
reqmre. 4 Mass. R. 91; 15 East, 547. If the owners of the 
vessel had a lien, and if it had not otherwise ceased to exist, it 
was discharged by the bringing of their action for the freight, 
and attaching the goods of Barnard & Pike to secure the 
whole amount. 5 Pick. 178; 12 Petrsd. Ahr. 206 and cases 
there cited; 2 Harrison's Dig. 1452. In the suit in favor of 
Wheeler & Sons against Barnard & Pike, the defendants 
offered to be defaulted for $200, and the interest. There­
fore, whether the tender was good or not, the action cannot 
be maintained for a greater sum, if the contract made by the 
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agent of the owners, and sancti011ed and adopted by the master, 
and even adopted by the owners, by their neglecting to give 
seasonable notice of their disafiirmance of the acts of their 

agents, is binding. 

Hayden, in his argument, cited in support of his position, 
that as this was not a general ship, the master has no right to 
make a contract for freight, and cannot bind the owners there­
by. Abbott on Shipping, 9~, 95, 98; 4 Grcenl. 407; 19 Johns. 
R. 235; 11 Mass. R. 99; Story on Agency, 37. If the own­
ers have made a special contract, the master has no power to 
alter it. Abbott, 99. If the master had authority, it was 
personal to himself, and he could not delegate it to another. 

Story on Agency, 14, 15, 38, 39. If W. T. Wheeler was the 
general agent of Wheeler & Sons, he had no right to vary 
from special instructions ; and inasmuch as Barnard knew what 
those instructions were, he had notice sufficient to put him on 
his guard. Barnard having seen one of the firm but two days 
before he made the bargain with W. T. Wheeler, had notice 
that such one would not be approved by the owners ; and 
therefore Barnard should not have induced W. T. Wheeler to 
make it, and cannot hold the owners to it. The contract can­
not bind the owners, because he was guilty of misrepresenta­
tion, and had he made known the facts, W. T. Wlieeler would 
never have made such bargain. The plaintiffs cannot now 
say, that they tendered as much as the freight of their own 
goods came to, for their tender was as per bill of lading ; and 
if accepted, would have authorized them to receive to their 
own use the freight from Curtis. 2 Mete. 283; 18 Pick. 414; 
8 Mass. R. 365. The tender, too, was conditional, and so not 
good. 12 Mass. R. 450, 

The opinion of the Court was drawn up by 

WHITMAN C. J. -The first of these actions is replevin for 
sixty-seven barrels of flour; and the other is assumpist for the 
freight of a cargo of flour, corn, &c. of which the sixty-seven 
barrels were a part. The first was commenced by the general 
owner of the cargo, against the defendants, as owners of the 
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vessel, in which the cargo was imported ; who claimed a right 
to detain the sixty-seven barrels till the freight demanded by 
them was paid. Barnard & Pike, the plaintiffs, having ten­
dered the amount alleged by them to be due, but not the 
amount claimed by Wheeler & Sons, the defendants, and for 
that reason not accepted by them, and, thereupon, having de­
manded the sixty-seven barrels of Wheeler & Sons, and the 
same not being delivered, this suit was instituted. 

The flour detained, having been taken from the possession 
of the master of the vessel, in which the same was imported, 
by the action of replevin, Wheeler & Sons instituted their 

action of assumpsit to recover the amount of the freight sup­
posed by them to be due. 

The evidence in both suits being nearly or quite identicalj 
they were opened together to the same jury ; but, upon a de­
velopment of the evidence, the causes were taken from the 
jury ; and the parties agreed, that the Judge presiding should 
report the evidence for the consideration of the whole Court ; 
and that such inferences might be made by the Court, as a jury 
might make from the facts proved ; and thereupon such adju­
dication should be made as might be in conformity to the legal 
rights of the parties, upon nonsuit or default. 

It appears that Wheeler & Sons, on or about the first of 
September, 1840, had despatched the vessel, called the Sultan, 
with a cargo of plaster, &c. to ·Wilmington, (Del.) and on that 
day Barnard, one of the firm of Barnard & Pike: took from 
Wheeler & Sons an open letter, addressed to W. T. Wheeler, 
then residing and doing business at Wilmington, in which it 
was stated by Wheeler & Sons, that they had agreed with 
Barnard & Pike to take, in the Sultan, what corn and flour 
they might wish ; they to fill her up, if desired, at twenty-five 
cents per barrel for flour, and five cents per pushel for corn; 
and to load at Philadelphia, if desired, to be delivered at Calais! 
Maine ; provided Barnard should arrive in time to meet the 
vessel on her arrival out. Barnard arrived in Philadelphia, 
and also at Wilmington, before the Sultan reached the latter 
place. At Philadelphia he shew his open letter to the corres-
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pondents of Wheeler & Sons ; and also met there one of the 
firm of vVheeler & Sons, with whom he had various conver­
sations, in which he made repeated endeavors to induce him to 
agree to a reduction of the terms for freight, contained in their 
letter to W. T. Wheeler; but such alteration was peremptorily 
refused. Afterwards, and before the Sultan had arrived, this 

member of the firm left Philadelphia; and Barnard, thereupon, 
proceeded to Wilmington; and there delivered the open letter, 
and insisted, that there had been no agreement as to the 

freight; and made no communication of his interviews with, 
and endeavors to induce one of the firm of ,vheeler & Sons 
to reduce the price of the transportation of the flour and corn, 
and thereupon induced W. T. ·wheeler, who had been the 
correspondent, and consignee generally, of Wheeler & Sons, 
at Wilmington, and was the son of one, and the brother of 
the others of them, to sign a written agreement, that the whole 
vessel should be let to Barnard & Pike, to transport corn, flour 
and coal from Philadelphia to Calais, for two hundred dollars, 
unless they should prefer to pay twenty-five cents per barrel 
for flour, and five cents per bushel for corn, and one dollar 
and seventy-five cents per ton for coal, in lieu of the two hun­
dred dollars, payable at Calais on delivery of the cargo. 

On the arrival of the Sultan at Philadelphia she was fully 
laden by Barnard with corn, flour, bread, cigars, tobacco, yarn, 
coffee, shot, apples and oakum ; and the captain, as must be 
presumed, supposing the agreement with W. T. Wheeler to 
be obligatory, signed bills of lading in conformity to it. The 
cargo arrived at Calais, and was there delivered, with the 
exception of the sixty-seven barrels of flour, which were de­
tained to secure the payment of a reasonable freight for the 
items of .the cargo imported, amounting, as was claimed, to a 
considerable amount beyond the $200, tendered; and it does 
not seem to have been questioned, that a reasonable freight 
would have exceeded the amount tendered; for the defence 
was based wholly upon the supposed obligatory effect of the 
agreement with W. T. Wheeler. If the two hundred dollars 
would have been adequate to a reasonable freight, it is not 
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conceivable, that such ground would not also have been in­

sisted on. 
That Wheeler & Sons might cause the flour to be detained 

till such freight, as was actually due, was advanced or tendered 

is undeniably true; and that two hundred dollars was in fact 

tendered for it seems to have Leen placed beyond a doubt; 

and if no more was due for it the action of replevin is sus­

tained. And this depends on whether the contract with W. T. 
Wheeler was obligatory upon \Vheelcr & Sons. If it was not, 
then there was no other contract concerning the price of trans­

portation, than what can be gath<-;:red from the letter, borne by 

Barnard to W. T. ·wheeler, and the conversation between 

Barnard, and one of the firm of Wheeler & Sons, in Philadel­

phia, and the ordinary price of such transportation. If the 

agreement signed by W. T. \Vheeler was not. valid, as against 

Wheeler & Sons, aside from the bills of lading signed by the 

master, it cannot be regarded as confirmed by them. For they 

were evidently made under the apprehension, on the part of 

the master, that it was imperative upon him, as to the amount 

of freight to be exacted. For the delivery of the cargo, as 

described in tho bills of lading, his undertaking was absolute ; 
but, in reference to the freight to be paid, which is a matter 
regulated more frequently by tho owners of the vessel and of 
the cargo, and which they may always control, if he has reason 
to suppose they have done it, he may, as was done in this case, 

refer to what he may suppose they have done to regulate it. 
If clearly under a mistake in so doing, it would not be obliga­
tory upon the owners ; especially if the mistake should appear 
to be owing to the mismanazement of the party insisting upon 
taking the advantage of it. 

It becomes important now to inquire, whether W. T. Wheel­

er, in making the agreement signed by him, had authority, 
under the particular circumstances of the case, to bind Wheeler 

& Sons to the performance of its stipulations. That W. T. 

Wheeler had authority generally to act as agent for them, in 
reference to the employment of vessels sent or consigned by 

them to him, when not restricted by particular orders, his tes-

VoL. xi. 53 
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timony renders it at least presumable. If Barnard had gone 
to him, without being the bearer of the letter, which he de­
livered to him, and without having had conversation with 
Wheeler & Sons, or either of them, such an agreement might 
have been conclusive upon them. But the case here is differ­
ent. From the terms of the letter he must have known what 
Wheeler_ & Sons understood to be agreed upon as to the rate 
of freight to be exacted; and W. T. Wheeler would doubtless 
have so understood it, but for the affirmation of Barnard to 
him, that no terms had been agreed upon as to freight. And 
Barnard, at the same time, _concealed from him the explicit 
refusal of one of the firm of ·wheeler & Sons, a few days 
before, in Philadelphia, to vary the terms contained in the 
letter. Barnard, therefore, could but have known; that, what­
ever W. T. Wheeler's general power as an agent might be, in 
this particular, it was not the intention of ·wheeler & Sons to 
have the question of the freight of the Sultan, as between 
Barnard & Pike, and themselves, referred to him. And ob­
taining such an agreement under such circumstances cannot 
be regarded as ingenuous and fair dealing between mercantile 
men. If Barnard had not only delivered the letter to W. T. 
Wheeler, but had stated to him what had passed between him­
self and one of the firm of Wheeler & Sons, in Philadelphia, 
taking that in connexion with the contents of the letter, it may 
well be doubted if W. T. Wheeler would ever have assented 
to such an agreement; and it· may well be apprehended that 
such _was the impression on the part of Barnard ; and that it 
was, therefore, purposely withheld. But, whether there were 
mala fides on the part of Barnard or not, if he contracted with 
W. T. Wheeler, having reason to know that, although his 
agency might be general, yet that his authority was restricted 
in this particular instance, he cannot claim to have the terms 
of the contract fulfilled as against his principals. Abbott by 

Stqry, 134. We think, therefore, that the contract entered 
into between Barnard & Pike and W. T. Wheeler, was not 
obligatory upon Wheeler & Sons; and that the bills of lading 

. made under such circumstances should not be conclusive upon 
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them, as to the amount of freight to be exacted; and that a 
reasonable freight was due to them. And, it being reasonable 
to conclude that such frei;.;-lit would have exceeded the sum of 

two hundred dolhrs, the right of detention by Wheeler & 
Sons, or by their agent, the master of the Sultan, at the time 
the action of replevin was commenced, had not ceased, and 
therefore, that, that action is not sustainable. The plaintiffs in 
it must become nonsuit. 

But it appears that Wheeler & Sons, after the flour detained 
had been wrongfully taken out of their possession, by the re­
plevin suit, commenced their action of assumpsit for the freight, 
in which a default must be entered; and judgment be entered 

for the amount, which may appear to be due. In such case 

it would not be reasonable to order a return of the property 

replevied, till it shall be ascertained that the remedy in assump­

sit, on execution, shall fail of being complete. The action of 

replevin, under a nonsuit, may, therefore, be continued to 

await the further order of Court in reference to an order of 
return. 

Several points, however, were insisted upon at the argu­
ment, which it may be expected that we should notice. One 

was, that Wheeler & Sons must be regarded as having ratified 
the contract, made by W. T. Wheeler, by not giving notice of 
a repudiation of it before the Sultan arrived at Calais. It ap­
pears that they must have received notice by letter from W. 
T. Wheeler, that such a contract had been made, some week 
or two previous to the arrival of the Sultan. It does not ap­
pear, however, that they had any notice of what Barnard & 
Pike had put on board of hc:r anterior to her arrival ; nor, until 
such arrirnl, and an interview with the master, could they be­
come fully aware of all the circumstances under which the 

shipment had been made. Knowing-, as may be believed, that 
the contract had been entered into directly at variance with 

what had been expressly in contemplation, and well understood 

by the parties in personal interviews between themselves, they 
might well be allowed to wait till they could possess themselves 
of complete knowledge, as to how the contract came to be 
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made, and how it would aftt-;ct their interests, before coming to 

a conclusion to renounce it. In such case the renunciation 
would seem to have been in se,1~on. 

Another ground insisted upon was, that a tender of two hun­
dred dollars, made to one Greene, with whom the sixty-seven 
barrels of flour had been deposited for safe custody, who did not 
object to delivering it because the tender was not sufficient, 
was effectual to destroy the right of lien in ,vhecler & Sons, 

or in the master as their agent. But it does not appear that 

Greene had any authority to receive the freight. The flour 

was with him for safe custody only. He was but a servant 
employed for a particular purpose. The tender should have 
been made to the master, or to vVheelcr & Sons. Whatever 
may have been the manner of Greene's refusal to receive the 

two hundred dollars, it could in nowise affect the rights of 
Wheeler & Sons. That such storage was proper in such case 
is fully established by authority. Abbot by Story, 282. 

Again, it was insisted, that vVheelcr & Sons, by bringing an 
action of assumpsit for tlie freight, have waived their right of 
lien; and authorities were cited in support of that position; 
but they cannot be co11sidered a;; maintaining it. If Wheeler 
& Sons had caused the identical flour to be attached, it might 

have been otherwise. In Story on Agency, 393, it is laid down, 
that an agent, having a lien upon property belonging to an­
other person, has bis remedy as Kell in personam as against 
the property ; and that he trusts both to the fund, and to 
the person of his principal. If, however, the lien be in the 
nature of a pledge for a debt, according to some authorities, 
(Corlies v. Cummings, 6 Cowen, 181,) it may be that the fund 
should first be exhausted, before a resort should be had to the 

person of the pledgor. But if the general owner of property, 
so situated, should by replevin, or otherwise, deprive the lien 

holder of his rightful possession, he would unquestionably 
subject himself to an action for the amount due, without re­
gard to the property pledged. Mr. C. J. Shaw, however, in 
delivering the opinion of the Court, in .Beckwith v. Sibley 
~ al. 11 Pick. 482, says, the creditor, "notwithstanding the 
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pledge, or collateral security, may look to the general credit of 
his debtor, and have his action, unless there is some agreement 
or contract, express or implied, to give time, or to look to a 
particular fund." It would follow much more conclusively, 
where a mere detention was authorized, as in case of a simple 
lien, in which no right of sale exists, that a right of action 
exists simultaneously with the detention. And most clearly 
such right of action, without impairing the right of lien, must 
exist when the general owner, who is the debtor, has unjustifi­
ably deprived a simple lien holder of the custody of the pro­
perty detained. 

It was further urged, that Wheeler & Sons had no right to 
detain the property of Barnard & Pike, for the freight of 
goods shipped on board the Sultan for one Curtis; and that, 
deducting the freight due for the transportation of his goods, 
the tender of two hundred dollars would have been to the full 
amount of the residue of the cargo, whether calculated upon 
the principle of a reasonable freight or otherwise; and it may 
be that such would have been the case. But, on looking at 
the bill of lading of the goods shipped to Curtis, we find, that 
the freight of those goods was made payable, not to the 
master, nor to Wheeler & Sons, but to Barnard & Pike. 
And, on looking into the evidence, we find, that the freight of 
those goods was claimed and received by Barnard & Pike. 
We cannot doubt, therefore, but that the bill of lading of 
those goods was so filled up and signed by the master at the 
instigation of Barnard, at Philadelphia, under the impression, 
on his part, and on the part of the captain, that the whole 
vessel, by the run, was let to Barnard & Pike. They, there­
fore, must be regarded as having undertaken for the carriage 
of these goods ; and, therefore, in effect, as the shippers of 
them to Curtis, and, after having exacted and received the 
freight therefor, of him, it is too late for them to insist that 
they are not responsible to Wheeler & Sons for the freight of 

the whole cargo. 
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WILLIAM H. hPsoN versus JoHN F. H. HALL Sf al. 

Where a bond was given to the plaiutiff by the defendants, with a condition 
that it should be void, if tlie defendauts should, pay the plaintiff's part of 

all debts due from a company consi~tiug of the plaintiff and one of the de­
fendants, aud save and keep him harmless, and indemnified from ;II his 
liabilities for the company," as is named in a certain agreement," described, 
between \he partners; and afler the making of the agr~ement and prior to 

the execution of tlie bond, the defendauts, ~s principals, and the plaintiff 
as their surety, had given their note for one of the demands named in the 
agreement, which note was afterwards paid in part by the plaintiff; it was 

held, in a suit upon the bond, that the defendants were liable for the amount 
paid on the note by the plaintiff. 

THE facts in the case are stated in the opinion more fully 
than they are to be found in the other papers which have come 
into the hands of the Reporter. 

B. Bradbury argued for the plaintiff: - and 

Fuller, for the defendants, citing Newall v. Hussey, 18 
Maine R. Q49, and Abbott v. Upton, 19 Pick. 434. 

The opinion of the Court was drawn up by 

WHITMAN C. J. -This is an action of debt upon a bond, 
bearing date the sixth day of July, 1840, to which a condition 
is subjoined, that, if the defendants shall pay the plaintiff's 
part of all debts due from Jepson & Co. and save and keep 
him harmless and indemnified from all his liabilities therefor, 
"as is. named and specified in a certain agreement between the 
said Jepson and the said V{ ebb, bearing date the twenty-eighth 
day of February, 1840," then the bond to be void, &c. The 
terms of the agreement were the same as those in the bond. 
At the time it was entered into, Jepson & Co. the plaintiff be­
ing one of them, were owing Messrs. Hill & Huckins $1348 
on account; and, afterwards, and before the execution of the 
bond, the defendants, Webb & Hall, gave their note for the 
same debt, to which Jepson added his name as their surety. 
On this note a suit was commenced, and judgment therein ob­
tained for $ l069,4Q, debt and costs, a portion of the note 
having been previously paid. Execution being issued on said 
judgment1 the defendants, Webb & Hall, paid $685147 in part 
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satisfaction thereof. The balance, $384,10, including the cost 
of the execution, was paid by the plaintiff. And .now he in­
sists that, by the terms of the agrnement and bond, the de­
fendants are bound to refund to him the amount of the balance 
so by him paid. 

The defendants deny their liability upon the ground, that, at 
the time of !he execution of the bond, the debt in question 
had ceased to be a debt due from Jepson & Co. and had be­
come the proper debt of Webb & Hall, for which the plaintiff 
had become surety; and, although this was for a debt original­
ly provided for in the agreement, yet, that the substitution of 
said note therefor was, according to the decisions in Massachu­
setts and Maine, a payment of the debt before due to Messrs. 
Hill & Huckins. 

That the substitution of a negotiable note, which the one in 
question may be presumed to have been, for a simple contract 
debt, is prirna f acie to be deemed a discharge of the former 
liability, is not to be denied. Hill & H~ckins, the holders of 
the note, could not probably have maintained an action, after 
accepting it, upon their original demand. And, if the condi­
tion of the bond had reference only to demands as existing at 
the time of its execution against Jepson & Co., the argument 
might be admitted to have much force. But the indemnity 
mentioned in the bond is not so limited. It has reference to 

the terms of the agreement, before entered into between the 
plaintiff and Webb. It extends to all the liabilities "named 
and specified in the agreement." And this demand was orig­
inally one of those. Is it now so transformed as to cease to be 
one of that character. 

Suppose Webb were sued upon his agreement, and it had 
appeared, that the note had been giveri, as it in fact was ; 
would he be thereby exonerated from his liability under it ? 
Clearly not. The plaintiff's liability for the debt would have 
remained uninterrupted. Suppose a note had been given, after 
the agreement, for the balance of the account, and before the 
making of the bond, by Jepson & Co., this, in common par­
lance, would have been a payment of the account by note; 
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but in truth would have been merely a substitution of a differ­
ent species of evidence for the same debt. It could not, in 
such case, be said that tho agreement no longer embraced it; 
for it would be but the coutinuanco of tl1e original liability of 
the plaintiff. And supposing the same had been done with 
the addition of some one as surety on the note, it could have 
made no difference. The continued liability of the plaintiff 
for the debt of the firm would have still remained unaffected. 

It has always been held in case of a mortgage, intended as 
collateral security for the payment of a debt due by note of 
hand, that the substitution of new or additional security for the 
payment of the same debt, was no discharge of the mortgage; 
and that the mortgage, in the absence of any release or dis­
charge thereof, or of the debt due, remained in force till the 
actual payment of the debt, whatever form the evidence of the 
existence of it might have assumed. 

The giving of the note to Messrs. Hill & Huckins for the 
balance of their account against Jepson & Co. with Jepson's 
name as surety, was no interruption of his liability for the debt 
of the firm. It was but a modification of such liability, with fur­
ther security by the addition of Hall's name, to avoid a reliance 
entirely upon the agreement. Jepson would not be saved 
harmless and indemnified, according to the express terms of 
the agreement, from his liability for the debts of the firm, if 
ultimately compelled to pay this debt. And, having been com­
pelled finally to pay it, we think he is entitled to be reimbursed 
for it. Judgment must, therefore, be entered for the penal 
sum of the bond ; and execution is to issue for the amount 
due in equity and good conscience, being $521,54. 
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Goodenow v. Kilby. 

PETER GooDENOW versus DANIEL KrLBY. 

Where the demandant entered under a levy, and thereupon became seized, 
and gave a bon·d to the tenant, conditioned to convey the same premises to 

him by deed of warranty on payment of a certain sum, and the tenant en­
tered into possession thereof under the demandant, and continued in pos­
session until the commencement of t!ie suit, without having paid the sum 

agreed upon, he cannot set up any defects in the levy in defence, showing 
no title in himself, or submission on his part to the title of any one else. 

WRIT OF ENTRY. A statement of facts was agreed, refer­
ring the case to the decision of the Court. thereon. Such of 
the facts as are material, are found in the opinion. 

D. T. Granger, for the demandant, said that the tenant did 
not now set up any claim of title in himself, nor does he claim 
to hold under any one else. He attempts to defend by a mere 
naked denial of the dcmandant's title. 

The levy of the demandant and entry under it, gave him 
the seizin, and that is enough to maintain this action against 
any one, who enters without title. 7 Pick. 169; 3 Mete. 175. 

But the tenant entered into the premises under a bond from 
the demandant, and has acquired no other title. He cannot 
be permitted to deny the title of the demandant. I Fairf. 
383; 19 Maine R. 66; 12 Mass. R. 325; 4 Mete. 224; 14 
Mass. R. 93; 5 Pick. 124; 2 Dane, 443; 3 Fairf. 478. 

S. S. Rawson, for the tenant, contended that at the time of 
the levy, the title to the premises was not in the debtor, and 
that therefore the demandant acquired neither title nor seizin 
by the levy. 3 Mass. R. 523; 9 Mass. R. 96; 11 Mass. R. 
163. 

As the demandant had no title to the land he covenanted to 
convey, the notes given to him by the tenant for the purchase 
money, and the bond, are without consideration. 

The tenant is not estopped by the bond to deny the title of 

the demandant. Co. Lit. 47 (a); Ham v. Ham, 14 Maine 
R. 351 ; Fox v. Widgery, 4 Greenl. 214. 

VoL. xr. 54 
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The opinion of the Court was drawn up by 

WHITMAN C. J. -By the statement of facts, agreed upon by 
the parties, it appears that the plaintiff, having obtained an 
execution against Seward Bucknam & al. on the twenty­
sixth of August, 1840, caused it to be satisfied by a levy on 
the demanded premises; and, subsequently, on the fifteenth 
day of January, 1841, agreed with the defendant, on certain 
terms and conditions, to convey the same to him; and in pur­
suance thereof, gave him a bond, conditioned, that, if the 
defendant should pay the plaintiff certain sums of money, 
within certain periods, and then, the plaintiff should, there­
after, upon request being made by the defendant, make, exe­
cute and deliver to him, his heirs or assigns, a good and 
sufficient deed of conveyance of the demanded premises, with 
covenants of general warranty; and, in the meantime, should 
suffer the defendant to hold, occupy and enjoy the same, then 
and in such case, the bond should be void, &c. 

No question is made, but that the defendant, upon taking 
said bond, entered upon, and has since enjoyed the use of 
the premises, without interruption from any one, until said 
several sums had become payable; and so continued until the 
commencement of this suit ; and it is not pretended that said 
sums, or any portion of them, had ever been paid. Yet the 
defendant claims a right to withhold the premises from the 
plaintiff, under pretence, that his title thereto was defective; 
and this without setting up any claim of title in himself; or 
even any submission on his part to the title of any one else. 
Surely, under such circumstances, he cannot be justified in 
continuing to hold adversely to the plaintiff. The authorities 
cited by his counsel do not apply to a state of facts such as 
this case exhibits. There is here no claim of rent, by a land­
lord of his tenant, either by virtue of a deed poll or inden­
ture ; and, if there were, there could be no pretence, on the 
part of the lessee of a holding, by or in submission to a title 
paramount to that of the lessor. 

The ground taken by the counsel for the defendant, that the 
bond was void for want of consideration, and therefore that 
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the plaintiff has no right to recover, to say the least of it, is a 
novelty, coming as it does from the obligee, and not from the 
obligor ; and being in reference to an instrument under seal. 

Whether there are any defects in the plaintiff's title we have 
not thought it necessary to inquire. It is sufficient for him, 
that he entered under a levy, and thereupon became seized; 
whether by right or by wrong, it is unnecessary to inquire ; 
and that the defendant has for several years, and for aught 
that appears until the present time, enjoyed the possession of 
the premises under the plaintiff. And we think it very clear 
that he ought to withhold them from him no longer. 

As agreed by the parties the defendant must be defaulted. 

IsAAc H. HoLDEN versus AsA PIKE SJ- al. 

If funds be put into the hands of a person by one of several interested 
in procuring the discharge of a mortgage, to be applied for that purpose, 
and he agrees so to apply the same, the others agreeing to furnish him with 

the remainder of the necessary funds, but failing so to do; those failing to 

perform on their part, cannot, by bill in equity, compel such person to 
apply the funds belonging to others to the discharge of such mortgage. 

If the mortgagor, for an adequate consideration, conveys a part of the mort­
gaged premises, and afterwards c,rnveys the remainder to another person, 
the estate last conveyed, if sufficient for that purpose, it would seem, in 

equity, is charged with the redemption of the mortgage. 

The general rule is, that if it be for the intP-rest of the assignee of a mort­
gage, that it should be upheld, it will, in a court of equity, be considered 

as still subsisting. 

Tms was a bill in equity in favor of Isaac H. Holden 
against Asa Pike and Jonathan Pike, and was heard on bill, 
answer and proof. 

The parties and witnesses all lived in the State of Rhode 
Island. The controversy grew out of the purchase of land in 
the county of Aroostook in this State. What of law there is 

in the case, will be understood sufficiently from the facts stated 
in the opinion of the Court. 
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The case was argued by • 

A. G. Jewett, for tho plaintiff; - and by 

Hobbs, for the defendants. 

The opinion of the Court was drawn up by 

TENNEY J. --On February 23, 1835, the State conveyed to 
Randal Whidden several lots of land in the town of Amity, 
amounting in the whole to about 17,500 acres, in fee simple, 
on condition that the grantee s:1ould pay, when payable, his 
four notes of hand for the sum of $2577,25, each, (which 
came to maturity in one, two, three and four years from their 
dates) and should cause twenty of the lots to be settled within 
five years from the time of the conveyance, On the 5th of 
August, 1835, Whidden conveyed by several deeds in fee with 

covenants of warranty, five-eighths of the land to Lucius 
Doolittle, and three-eighths to Christopher V. Spencer, subject 
to the condition of causing twenty of the lots to be settled as 
mentioned in the deed from the State to Whidden, taking their 
joint bond, that they should pay his notes to the State in the 
proportion of five-eighths by Doolittle and three-eighths by 
Spencer, according to their tenor, secured by a mortgage from 
each, of the part sold to ihem respectively .. On October 15, 
1835, Doolittle conveyed by deeds with warranty, one-eighth 
of the land to the complainant, and one-eighth to one Turner, 
subject to the condition of causing twenty lots to be settled, 
receiving at the time the full consideration therefor; and on 
the 10th of November, 1835, conveyed the remaining three­
eighths belonging to him, to Daniel Wood, Brayton Gardner, 
and Whipple Phillips, one-eighth to each, subject to the con­
dition last before named, and in consideration, took their joint 
bond, to take up five-eighths of Whidden's notes to the State. 

On November 21, 1835, Spencer conveyed to the defendants 
by deed with covenants of warranty, subject to the condition 
of settling twenty lots, one-eighth of the land, and received 
the full consideration. Subsequent to this, Spencer sold one­
sixteenth to Nathaniel Perkins, and purchased of Phillips the 
part sold to him by Doolittle, agreeing to assume Phillips' 
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liability upon the bond given by him, vVood and Gardner to 
Doolittle. In March, 1838, only one of Whidden's notes to 
the State had been cancelled, and the interest of one year 
only had been paid upon the others. On the 17th day of 
March, 1838, Spencer, Wood, and Gardner entered into a 
sealed contract with the defendants for the purpose of raising 
a fund, with which to discharge the liabilities, which then ex­
isted on account of the land, and to obtain a valid title there­
to; at the same time Spencer delivered to the defendants his 
notes, amounting to $4000, and executed and delivered a 
deed, with covenants of warranty, to the defendants, of tea 
thirty-second parts of said land in pursuance of the contract. 
The notes were not made use of. Wood and Gardner after­
wards furnished certain sums of money and put into the hands 
of the defendants, or paid it upon Whidden's notes to the 
State. On the 15th January, 1839, the defendants paid up 
the balance due upon those notes of Whidden, and took an 
assignment of Doolittle and Spencer's bond and mortgages to 
him, running to them, their heirs and assigns, having at the 
same time, and previously, paid to Whidden certain sums for 
damages, taxes, interest, services and expenses incurred by 
him to prevent a forfeiture of the land to the State. On Jan­
uary 13, 1840, the defendants took from Perkins a quitclaim 

deed of one-sixteenth of the land, and on the 14th May, 1841, 
a quitclaim of two-eighths from Daniel Wood, who had pre­
vious thereto, purchased one-eighth of Gardner. Spencer 
has paid nothing upon the bond given by him and Doolittle. 
Wood and Gardner have not paid the whole of their respective 
portions of the sum, which they undertook by their bond to 
Doolittle to pay, and the additional sum paid the defendants 
to Whidden for taxes, services, expenses and interest. The 
bill seeks for a release from the defendants of all claim to the 
one-eighth conveyed by Doolittle to the complainant, who in­
sists, that the mortgages given by Doolittle and Spencer to 
Whidden have been extinguished, and that in equity his inter­
est in the land is free from any charge arising from those 
mortgages, on the ground, that by the written contract of 
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March 17, 1838, before mentioned, the defendants, upon the 

terms and conditions therein mentioned, agreed, that they 

would take charge of certain funds placed in their hands, and 

furnish money, if necessary, aud faithfully apply the whole 

of the funds so furnished to the payment and discharge of the 

notes of Whidden to the State, and that they in pursuance of 

the agreement, did pay said notes, and thereby extinguish the 

mortgage to Whidden; and also on the ground, that by virtue 

of an agreement between the complainant and the defendants 

in consideration, that the former was active in causing the 

written contract between Wood, Gardner and Spencer to be 

executed with the defendants, the latter paid the notes of 

Whidden to the State and thereby extinguished the mortgage. 

The defendants in their answer, admit that the several notes, 

bonds, conveyances, mortgages and assignments were made 

and given as before mentioned, but deny, "that they became 

parties to a contract as recited in the bill, or received funds 

sufficient to extinguish the mortgage held by said Whidden, or 

applied the same in extinguishing the same, or were bound by 
any contract, or that it was their duty so to do." That when 

only one of vVhidden's notes to the State had been paid, and 

two others were overdue and unpaid and the interest upon 

all of them was unpaid, Spencer declared himself unable to 

meet his engagements, and requested the assistance of the de­

fendants in obtaining the means for relieving the land from the 

incumbrance, and prevent a forfeiture thereof, and by an ar­

rangement for that purpose, Spencer agreed to furnish about 

two thousand dollars in money, on receipt of which the de­

fendants were to indorse, and Spencer was to negotiate these 

notes of Spencer for the sum of four thousand dollars, and 

apply the proceeds thereof, and the two thousand dollars to be 

furnished by Spencer, to the discharge of Whidden's notes. 

But Spencer neglected to furnish the sum of $:2000, and the 
defendants <lid not indorse and Spencer did not negotiate the 

notes, but the defendants now hold them ready to deliver to 

Spencer on his giving up the receipt taken by him therefor 

from them. And the defendants say, in their answer, that of 
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the land conveyed to them by Spencer, l\farch 17, 1838, they 
hold two-eighths thereof in trust for him, his heirs and assigns, 

subject to the repayment to them of his proportion of the large 

sums, which they have been compelled to pay to save the said 

estate from forfeiture and to redeem the same from taxes for 
which it had been sold, and for all the expenses attending the 

management thereof, and a just compensation for the defend­

ants' services therein. And that the other two tl1irty-two parts 

conveyed to them in the same deed, for the benefit of the de­
fendants and Daniel Wood, were for and on account of ex­

penses and inconveniences arising from his neglect in fulfilling 

his agreement with Whidden. And they further allege in 
their answer, that they took the assignment of the bond and 
mortgages for their security for the money paid and advanced 

by them beyond their proportionate interest in the land, and 

claim to have the same upheld. 
It is insisted for the complainant, that the mortgage was 

discharged from the funds, which Spencer, Wood and Gard­

ner furnished for that purpose, and that this appears from the 

contract of March 17, 1838. By that it is obvious, that with 

a view to obtain means to prevent a forfeiture to the State, 
and to cause a discharge of the mortgage to Whidden, Spen­
cer contracted with the defendants to convey two-eighths of 
the land then in his hands, as security for their indorsement or 
guaranty of his paper for a sun:. not exceeding $4000, and 
thereby enabling him to raise money. Spencer, Wood and 

Gardner contracted, that they would each severally furnish 
with the proceeds of the notes, to be signed by Spencer, and 

indorsed or guarantied by the defendants, and otherwise their 
respective proportions of a sum sufficient to pay and take up 

all demands in favor of the State against the land, whether 

due or not, and the probable expense of making the payment; 

and the defendants, or either of them, were empower.ed to re­

deem the forfeiture, if the lands had been forfeited to the State, 

Whidden or others, or return with the funds, in their discre­

tion ; and they also engaged to make good to the defendants 

any amount, which they might expend by reason of the neg-
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lect of the other parties, to take up tho demands, when they 
became payable, as they were bound to do. The defendants 
agreed to take charge of the funds " as aforesaid," and to 
truly apply them or cause them to be applied as they were 
authorized to do by the instrument. Spencer furnished the 
paper to be indorsod and conveyed the ten thirty-two parts of 
the land according to the contract; but provided otherwise no 
portion of the fund, which the agreement obliged him to do. 

The answer states, that the proportion to be paid by him 
was about $2000, and tho account annexed to the deposition 
of Burr, put in by the complainant, shows that it was not far 
below that amount. The notes wore not indorsed by the de­
fendants, but remain in their hands, which they offer in their 
answer to surrender on obtaining their receipt therefor. 

The whole fund necessary to extinguish the mortgage was 
intended to be provided ; this was to be done by Spencer, 
Wood and Gardner, by the assistance of the defendants, 
which they supposed they had obtained. The defendants were 
not bound by the written agreement to provide the fund, any 
further than their indorsemont of Spencer's paper might pro­
duce it ; but the other parties to the contract were obliged to 
furnish all which might be necessary beyond the proceeds of 
those notes, which could not exceed $4000, and would proba­
bly fall short; by making up this balance, they were doing 
only what their previous engagements and covenants required 
of them ; and the acts to be performed by them were entire ; 
a failure in any respect would be a violation on their part of 
the contract; from tho nature of the subject matter, the obli­
gations of the two parties were not independent; the defend­
ants took upon themselves the agency to apply the funds ; they 
could not enter upon that agency unless they were supplied ; 
there was no agreement, that they would act in the application 
of a part only of the funds; the partial payment would be 
productive of no advantage; the two-eighths of the land con­
veyed at the time by Spencer was no part of the fund, but 
security to the defendants for a liability, which they were to 
assume, and when the liability should be discharged, they were 
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bound to re-convey, or to restore in some manner the value of 

the land ; this security had no reference whatever to the por­

tion to be paid by Spencer, vVoou and Gardner, as a part of 
the fund. It is not pretended that the fund failed to be pro­

duced, by the omission of the <lcfoudauts to indorse the paper; 

the correspondence between them and Spencer immediately 

after shows manifestly, that Spencer was unable to provide the 

balance. The contract was not carried into effect, and the 

failure cannot be imputed to any neglect of the defendants, to 

fulfil their part of the duties ; they were free and at liberty, 

notwithstanding the agreement, to take any proper measures 

to protect their interest in the land, in the same manner they 
could have done, had it not been executed. 

It is again contended that it is clearly proved by Spencer's 
deposition, that the defendants expressly contracted with him 
to make up the balance of his part of the money, after the 

agreement of March 17, 11338 ; that this deposition is sus~ 

tained by the conduct of the defendants, before January 15, 
1839, by the depositions of Carpenter and Gardner, and by 
the account annexed to Burr's deposition. 

The bill charges no other contract, between Spencer and 

the defondants, than the one under hand and .seal, dated March 
17, 18:JB. The answer denies any agreement, requiring of 
the defendants to advance for Spencer or others this part 
of the fund. No proof of such an agreement is found in the 

depositions of Carpenter an<l Gardner; these refer to the 
written contract and the negotiation which resulted therein. 
It is not perceived that the conduct of the defendants will 

admit of such a deduction as is contended for, so far as it is 
disclosed in the bill, answer and proof. The account annexed 

to Burr's deposition, is evidently made out, after the assign­

ment of the mortgage, and refers to the amount belonging to 

'Yood, Gardner and Spencer, each to pay, by virtue of their 
previous contracts with Doolittle and Whidden, and not of 
those with the defendants, excepting for the expenses, interest 

and taxes, paid to Whidden, and the defendants' own expenses. 

The deposition of Spencer, standing alone, would perhaps indi-
VoL. x1. 55 
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cate, that there was a verbal agreement between him and the 
defendants, that they were to make up the deficiency after 
receiving the proceeds of the notes to be indorsed by them, 
but is sustained by no other fact in the. case, is inconsistent 
with the complainant's other proof, and repugnant to the letters 
written by Spencer after the agreement, which he refers to, 
must hav,e been made. 

It is insisted for the complainant, that a contract between 
the parties to this bill, that the defendants should extinguish 
the mortgage, is distinctly charged, evaded and not denied in 
the answer, and proved by the depositions of Carpenter and 
Gardner, and rendered almost certain by the written agree­
ment of the 17th March, 1838. Such a contract is charged in 
the bill; but the answer denies, "that the defendants became 
parties to a contract as recited in the bill, or received funds to 

extinguish the mortgage held by said Whidden, or applied the 
same in extinguishing the same, or were bound by any con­
tract, or that it was their duty so to do." Gardner was 
interested to free the land from exposure to forfeiture, to pre­
vent a foreclosure of the mortgage, and was one, who was 
bound to provide the means, and was a party to the written 
contract of the 17th March, 1838. Carpenter was the coun­
sel of all who were interested, was consulted by them, and 
fully advised them touching the matter. Nothing is found in 
their depositions, which we are able to construe into proof of 
any contract between the complainant and the defendants. Be­
sides, the written contract wa,i sufficient, if all the stipulations 
had been carried into effect, to have extinguished the mortgage, 
and have prevented a forfeiture of the land. This contract 
was brought into existence, partly by the activity of the com­
plainant ; he executed it in behalf of one of the parties and 
knew its terms; he was interested to have its object accom­
plished, as it would give a perfect title to hiru of his part pf 

the land; but he paid no consideration, that it should. be made, 
and took upon himself no liability under it, or otherwise. 
There was no good reason for his desire, that the defendants 
should bind themselves by a promise to him, to extinguish the 
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mortgage, upon the consideration only of his activity in caus­
ing the written contract, when that was of itself sufficient for 
the whole purpose, and rendered every other unnecessary, if 
this had been carried into operation. If it failed through the 
fault of the defendants, they would have been liable for all the 
damages ; if through the neglect of the other contracting 
party, the defendants would have been relieved from their ob­
ligations therein assumed; and the activity of the complainant 
in causing a contract, which in such a case would prove abor­

tive, could not be a very strong inducement for them to promise 
the complainant to pay large sums of money, which were 
necessary in order to obtain a title. 

The complainant again contends, that as between the parties 
to this bill, the defendants were bound after the contract of 
the 17th March, 1838, either to have extinguished the mort­
gage, or to have given him notice that it was not done, in 
order that he might have been in the situation in which he 
was, before that contract. There was no contract between 
these parties, and the defendants could not be bound to give 
the complainant notice of the failure of one to which he was 
a stranger. The assignment of the mortgage has not operated 
to his prejudice; he is now admitted by the answer, and other­
wise proved to be a tenant in common with the defendants 
and others, and holds the same rights in reference to the mort­
gage in their hands, which he did when in the hands of the 
mortgagee before the assignment. 

At the time of the assignment of the mortgage to the de­
fendants, they were under no contract to extinguish it; they 
were the owners of three-sixteenths only of the land, which 
they held under warranty deeds from Spencer; and the mort­

gage cannot be considered as having been extinguished by the 
payments then made. 

It is finally contended, that as the defendants received quit­
claim deeds of two-eighths of the land from Daniel Wood, and 
one-sixteenth from Nathaniel Perkins, and also received from 
Spencer a conveyance of one-sixteenth, besides the two-eighths 
which were for the security of indorsing the notes of $4000, 
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and that these three-eighths are the part, which was conveyed 
by Doolittle to Wood, Gardner and Phillips, by deeds sub­
sequent to that, to the complainant, the interest of the latter 
stands disincumbered of the charge by vjrtue of the mortgage 

to Whidden. 
It may be true, that when the mortgagor sells a part of the 

mortgaged premises for a valuable consideration, the mortgage 
should l:;e satisfied from that which remains in the mortgagor,. 
if sufficient; and if the mortgagor sells the last portion subse­
quently to the former, the last grantee having notice, actul;ll or 
constructive, of the mortgage, and the first conveyance of the 
mortgagor, the equities of the two grantees of the mortgagor 
are not equal; and they are not bound to contribute rateably 
to discharge the incumbrance, but the part last sold must be 
exhausted before resort can be made to the other. Gill v. 
Lyon, I Johns. Ch. R. 44 7 ; Clowes v. Dickinson E.J· al. 4 
Johns. Ch. R. ~35. But the doctrine involved cannot apply 
to this case as it now stands. The bill does not allege, that 
the part of the land held by the defendants, which it is insisted 
should be charged with the whole incumbrance, was of suffi­
cient value_ for that purpose at the time of the assignment. It 
does allege, that prior to the making of the contract of the 
17th March, 1838, it was the duty of the parties thereto, to 
pay the notes of Whidden . to the State, and remove the in­
cumbrance as a part of the consideration to be paid by them 
for their interest in the lands, the parties being the sole owners 
of the remaining six undivided eighth parts of the same ; and 
that the lands were considered of greater value than the 
amount of said incumbrance. The defendants do not admit 
or deny this allegation, in their answer; the proof does not 
show the value of the lands held by the defendants, at the 
time of the assignment of the mortgage, nor does it disclose 
the value of them, before the execution of the contract referred 
to ; the relief sought by the bill is therein put upon other and 
distinct grounds. We have seen, that when the defendants 
paid the mortgage debt, the charge was not intended to be 
extinguished, but to be kept on foot. The subsequent releases 
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of Perkins and Wood to them, could not of themselves defeat 
that intention. They stand in the place of the mortgagee, 

before the assignment, and the charge is upon the whole pre­

mises mortgaged. They have not assumed the personal obliga­

tions of those to whom Doolittle last conveyed. It is for the 

interest of the defendants, that the mortgage should be upheld, 
and they are entitled to have it done. Gibson v. Crehore, 3 

Pick. 475; Hatch v. Kimball, 14 Maine R. 9. 

The complainant will be entitled to a release from the de­

fendants of the part of the land belonging to him, on payment 

of such a sum as may be justly due; but that remedy he has 
not sought in his bill; he has simply demanded of the defend­

ants a release, which has been refused; he has neither paid, 

nor tendered the money due for that purpose ; neither has he 

offered evidence on any ground, that nothing was due; he did 

not, before the commencement of the suit, request the defend­

ants to render a true account of the sum due, nor offered to 

pay such sum in his bill, as he was required to do in order to 

entitle himself to a decree. Rev. Stat. c. 125, ~ 16 and 17. 
Bill dismissed with costs Jor the defendants. 

GEORGE W. SrnPsoN versus FREDERICK A. WILSON. 

Exceptions to the rulings of a justice of the peace, on the trial of an action 
before him, to recover a fine alleged to have been incurred by a soldier for 

non-appearance at a company training, arc only authorized by what may 
be deemed to be the common law in this country, originating under the 

statute of \Vestminster 2, 1:3 Edw. 1, c. 31. 

The justice should certify, that such exceptions were allowed and were in 
conformity to the truth, and shonlJ affix his signature and seal thereto. 

On such exceptions this Court can only affirm or reverse the judgment. 

In proceedings in error, there should he a strict adherence to the rules of 

law. 

In order to obtain the reversal of the judgment of the justice, by a writ of 

error, sufficient cause for the reversal should appear, either upon the record, 

or upon legal exceptions. 

WRIT of error, brought to reverse a judgment before a jus­

tice of the peace, rendered in an action in favor of Wilson, 
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as clerk of a company of militia, against Simpson to recover a 
fine for neglecting to appear at a company training. 

The questions, whether the original suit could be maintained 
under the circumstances stated in the papers before the Court, 
were argued in writing by 

J. C. Talbot, Jr., for the plaintiff in error: -and by 

J. E. ·F. Dunn, for the original plaintiff. 

The case was disposed of without considering the questions 
argued by the counsel. 

The opinion of the Court was drawn up by 

WHITMAN C. J. -This writ of error has been sued out to 
reverse the judgment of a justice of the peace. The origi­
nal action was debt, instituted to recover certain forfeitures, 
incurred by the plaintiff in error for non-appearance at the 
trainings of a company of militia, of which he was alleged to 
be a member. · The judgment of the justice being against 
him he took exceptions to his rulings in th{) admission of evi­
dence, and reduced his exceptions to writing. The justice 
appears to have affixed his signature thereto, without his seal, 
and without certifying, that the same were allowed, or that 
they were in conformity to the truth. The allowing of ex­
ceptions could only have been authorized, in such case, by 
what may be deemed to be the common law in this country, 
originating under the statute of W estm. 2, 13 Ed. 1, 31. The 
plaintiff, nevertheless, relies upon his exceptions, thus taken 
and authenticated, to establish the supposed errors. 

But the errors, not appearing of record, should be made 
apparent by a bill of exceptions, authenticated in conformity 
to the statute of Westminster. Such exceptions are not like 
those which, under certain statutory provisions, may be sum­
marily filed, and in which the Court, in case exceptions are 
sustained, may proceed to a decision as if the cases, in which 
they may be filed, had originated therein. The bill of excep­
tions in the case before us, if duly authenticated, would only 

authorize an affirmance or reversal of the judgment in ques-
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tion, as is fully elucidated in Champion v. Brooks, 9 Mass. 
R. 228. 

Again - whether any issue has ever been joined between 
the parties, so as to bring the questions, intended to be raised, 
properly before the Court, is not apparent from any document 
with which we are furnished. The arguments of the counsel 
are, however, in writing, and we may infer from them, that 
they consider the case the same as if in nullo est erratum 
were pleaded. This, however, would not cure the defect, if 

it exists. In proceedings in error there should be a strict ad­
herence to the rules of law, as they do, at least sometimes, 
tend to the perversion of substantial justice, and have, not un­

frequently, more to do with matters of mere form, than with 

the real merits of the case. 
On the whole, the plaintiff can take nothing by his writ of 

error ; and the defendant must recover his costs. 

NATHANIEL LoRD versus NATHANIEL JoNES. 

In this State no person can lawfully assume to be an innkeeper, without 
first ohtaining a license therefor according to the provisions of Rev. Stat. c. 

36, whether such person lives in a city, town or plantation, or in an unin­
corporated place where there are no such officers as the law requires to give 

a license. 

If a lame horse be left with a person to be kept and cured, such person has 
a lien in the character of a farrier upon the horse for his cure and keeping. 

And if one who was not the owner of the horse and had no authority from 
him, assumes to be the owner, and as such sells the horse to the person 

who had kept and cured it, allowing bis bill for those services in part pay­
ment, this does not destroy the lien. 

REPLEVIN for a horse. With the general issue the defend­

ant, by brief statement, alleged that he had a legal claim or 

lien upon the horse for the keeping, care of and medicine 
for him. 

H. Pond once owned the horse, and in September, 1841, 
contracted to sell him to Jefferds, then and still insolvent. It 
was then agreed that the plaintiff should indorse a note from 
Jefferds to Pond, that Pond should convey the horse to Lord 
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for his security, and that Lord should convey the horse to Jef-• 

ferds, when the note was paid. This was done, and Jefferds 
took the horse into his possession. Lord was obliged to pay 
the note, and !te has never been repaid by Jefferds. The 
horse was taken to Houlton by Jefferds and left there. He 

employed a man to take the horse, then lame, to Bangor, who 
set out for that purpose, and after proceeding about a dozen 

miles, found the horse too lame to go further. After some ob­

jection, the defendant, then keeping a public house at Matta­

wamkeag Forks, an unincorporated place, and ha Ying no license, 
consented to take the horse, and kept him in his possession, 

until he was taken by the plaintiff by this writ of replevin, in 
December, V342. The horse continued lame for a long time, 

and the defendant took care of him, and doctored him, and 
furnished the medicine. The person who brought the horse 

to Jones, stated to him, that it was the property of Jefferds. 
In March, 1842, Jefferds saw the defendant, and sold the 

horse to him fo $70, allowing $35, for the care and keeping 
of the horse, and receiving payment for the balance. Jefferds 
did not inform Jones, that the horse belonged to the plaintiff: 
A witness testified, that at the time they went to replevin the 
horse, Jones said he had sold it to his brother. He had made 
no such sale,· as stated by the brother, and the horse had 
been in his possession from the time it was left, until it was 

replevied. 
At the trial, before SHEPLEY J. the plaintiff objected to the 

testimony in the depositions to show, that the defendant was 

an innkeeper, and contended that he was not entitled to a lien 

as such, and requested the Judge so to instruct the jury. The 

report states, that the jury were instructed on various points 
arising in the case, which are not the subject of complaint. 

The presiding Judge instructed the jury, that they might con­
sider the defendant, under the facts proved in the case, if 
they believed the testimony, as entitled to a lien upon the 
horse for his keeping and cure, while lame at the defendant's 
stable. If these instructions were incorrect, the verdict for 

the defendant was to be set aside, and a new trial granted. 
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T. J. D. Fuller, for the plaintiff, said that the plaintiff was 
the owner of the horse, and therefore was entitled to the pos~ 
session of him, unless the defendant could retain him against 

the owner by some right of lien. He contended, that the in~ 
struction of the Judge on this point was erroneous. 

There cannot be an innkeeper in this State without a license. 

Rev. Stat. c. 36, <§, 17. This statute extends over the whole 
State, and there are no exceptions. If there be no such board 
of officers as can grant a license in an unincorporated place, it 
cannot change the law, and merely shows, that the defendant 

was not an innkeeper. 14 Johns. R. 231; 2 Kent, 596. 
And if the defendant had been an innkeeper, there could 

have been no lien in this case, as the horse was merely left to 
be kept, without the owner, or person having it in custody, 

going there as a guest at any time. Grinnell v. Cook, 3 Hill, 

485. 
The defendant Was not a farrier, or horse doctor, and did 

not pretend to be such. It is therefore unnecessary to inquire, 

whether he could be entitled to a lien as such. But the author­
ities are opposed to any such lien. 

But had any lien once existed, it was destroyed, when he 

adjusted his bill with Jefferds, and took pay for it in the pur­
chase of the horse. He did not pretend to hold under his lien 
after that. And the sale of the horse by him to his brother 
would have had the same eflect, had any lien remained. Story 
on Agency, '§, 366; Jacobs v. Latoiir, 5 Bingh. 130; Legg 
v. Willard, 17 Pick. 140. 

Hobbs, for the defendant, contended, that he had a lien 
upon the horse, for its keeping, as an innkeeper. An inn­
keeper may be defined to be the keeper of a common inn for 
the lodging and entertainment of travellers and passengers, 
their horses and attendants, for a reasonable compensation. It 

is sufficient, that the defendant kept an inn in fact. Story's 
Bailments, 310; Bae. Abr. Inn & Iunkecper. If a traveller 

leaves his horse at an inn, he is to be deemed a guest. Story's 

Bailm. 311. 

VoL. x1. 56 
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The defendant lived in an unincorporated place, where no 
license could be procured ; anrl assuming the business of an 
innkeeper, he was bound to discharge the duties of one. By 
placing the horse in the custody of the defendant, it was sub­
ject to a lien for its keeping. "\Vhitaker on Lien, 117 ; 1 Salk. 
388; 2 Ld. Raym. 860. The want of title in Jefferds does not 
deprive the defendant of his lien. Whitaker, 117 ; 9 Pick. 

285. 
The defendant was an innkeeper at common law, and as 

such had a lien. Story's Bailm. ~06; 2 Kent, 591; Mason 
v. 1'hompson, 9 Pick. 285; Jeremy's Law of Carriers, 139. 
No license was necessary. 2 Roll. 8,1, 345, 348; Cole's case, 
8 Co. R. 63; l Smith's Leading Cases, 46. The statute is but 
in affirmance of the common law, and never could have been 
intended to apply to those living where no licenses could be 

obtained. 
But if the defendant had not a lien as innk'::)eper, he had 

one as an ag-ister. Story's Bailm. 289. And if not, he had a 
lien upon the horse for its cure and keeping, as a farrier. 2 
Kent, 634 ; Story's Ag. ~ 334, note 2. The right of lien has 
been much enlarged and extended of late years. Story's Ag. 

~ 354. 

The opinion of the Court was drawn up by 

SHEPLEY J. -The instructions in this case authorized the 
jury to find, that the defendant was entitled to a lien upon the 
horse for his keep and cure. It is insisted for the plaintiff, 
that they were erroneous. For the defendant, it is contended, 
that they may be sustained on the ground, that he was an inn­
keeper; and the facts proved would be sufficient to entitle 
him to be so considered by the rules of the common law. In 
this State no person can lawfully assume that character with­
out first obtaining a license therefor according to the provisions 
of the statute, c. 36. The seventeenth section of that statute 
provides, that no person shall be a common innholder, except 
such person be duly authorized therefor. It is said, that the 
provisions of this statute should be considered as limited to 
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cities, towns and plantations, in which alone licenses can be 
obtained. That a construction, which would include the un­
incorporated places in our new settlements, would prevent 
their legal existence there. Such may be the result, and it 
may be desirable, that the law should be otherwise; but that 
would not authorize the Court to except all those parts of the 
State, when the language is general, and operative over every 
part of it, without finding any such exception in the statute. 
If the defendant could be considered as an innkeeper, it is 
doubtful, whether he would be entitled in that character to a 
lien in this case. Neither the owner of the horse nor the 
person, to whom he was entrusted, was entertained at the inn, 
when the horse was left with him ; and the decided cases are 
at variance, whether a lien exists under such circumstances. 
The case of ~Mason v. Thompson, 9 Pick. 280, would be 
favorable; and the case of Grinnell v. Cook, 3 Hill, 485, 
opposed to it. The defendant may, however, sustain the lien 
in the character of a farrier, or person having the horse en­
trusted to him to be kept and cured. The testimony shows, 
that the horse was left with him for that purpose, and that he 
caused him to be kept and cured. Some difference of opinion 
will be found in the earlier cases, whether he would, under 
such circumstances, be entitled to a lien. 21 Hen. 6, 55 ; 
Keil. 50; Benan v. Currint, Sayer, 224; Ex parte Deeye, I 
Atk. 228; Ex parte Ockenden, idem 236. In more modern 
times the Courts have been favorable to the existence of par­
ticular, and less so to general liens. In the case of Savill 
v. Burchard, 4 Esp. R. 55, Lord Kenyon said, the courts of 
law, and the understandings of people in general, had gone 
much in favor of these liens. In Jacobs v. Latour, 5 Bing. 
130, Best C. J. observed, that as between debtor and creditor, 
the doctrine of lien was so equitable, that it could not be favor­
ed too much. That spirit is found pervading the latter treat­
ises and decisions. Kent states, that "the law has given this 
privilege to persons concerned in certain trades and occupa­
tions, which are necessary for the accommodation of the people. 
Upon this ground common carriers, innkeepers, and farriers, 
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had a particular lien by tho common law." And that "the 
same right applies to a miller, printer, tailor, wharfinger, or 
whoever takes property in tho ,my of his trade or occupation 
to bestow labor or expense upon it." 2 Kent. 634. 

Story also states, that a bailee, for work on a thing, has a 
lien upon it for tho amount of his compensation. Story on 
Bailm. ~ 440. And that salvors, innkeepers, common carriers, 
farriers, blacksmiths, tailors, ship,Yrights, and other artisans, 
have such a lien. Story on Agency, <§, 355. That a printer 
had a lien on the printed sheets for compensation for printing 
them was decided in tho case of Blake v. Nicholson, 3M. 
& S. 167. That a miller had upon the meal, which he 
had ground, in the case of Chase v. Westmore, 5 M. & S. 
180. And that a stable keeper had upon a horse sent to him 
to be kept and trained for the race course, in Benan v. Wa­
ters, 3 C. & P. 520. The cure of a lameness or disease to 
which the horse was subject, would seem to be a service quite 
as meritorious, and as much deserving the favor of the law, 
as the training him for a race course. Best C. J. did not 
however found his opinion upon the particular merit of that 
service but upon the doctrines of the common law. "For I 
take it (he says) to be a common law principle, that if a man 
has an article delivered to him, on the improvement of which 
he has to bestow trouble and expense, he has a right to detain 
it until his demand is paid." These authorities would author­
ize the instructions in this case, unless the testimony shows, 
that the defendant, by some act of his own, had waived or de­
stroyed his lien. He cannot properly be considered as having 
waived, or as intending to waive it, by his contract with Jef­
ferds to receive the horse in payment of the amount due to 
him, paying the difference in value, when he obtained no title 
by that contract, because Jeffords had no authority to make 
it. By that want of authority the contract became ineffectual 
and inoperative for any purpose. And if, as some of the 
witnesses state, the defendant said, he had sold the horse to 
his brother, while he supposed his own title to be perfect, that 
would not show any intention to waive his lien. It might 
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have defeated it, if there had been proof of an actual sale and 
delivery. That his brother could have obtained no title by 
any such attempted sale is apparent, for the defendant could 
not sell that, which he did not own. The defendant, without 
any fault on his part, having been led into these inoperative 
proceedings by the deceit of Jeffords, should not be prejudiced 

by them. His compensation for the keep and cure of the 
horse still remained unpaid, and the horse still remained in 
his possession. Judgment on the verdict. 

STEPHEN EMERSON versus WASHINGTON CouNTY BANK. 

The directors of the Washington County Bank, appointed by the Governor 
and Council, under the act of 1841, accepting the surrender of the charter, 
had power to enter into a reference of all demands between the bank and 

a person claiming to be a creditor thereof. 

The provision in that act that the assets of the bank should be distributed 

among all the creditors pro rata, did not prevent a creditor from bringing a 

suit to ascertain the amount due upon a disputed claim; but no execution 
should be issued on the judgment recovered. 

Tms case arose out of a report of referees on a submission 
under the statute, signed by Harrison Tweed, William Pike 
and Bion Bradbury, as directors of the bank, appointed by the 
Governor on the surrender of the charter. 

The defendants objected to the acceptance of the report for 
the following reasons. 

1st. That the persons signing the submission were not duly 
and legally empowered to do so, or to acknowledge the same, 
in behalf of the defendants, or to bind the corporation by such 
submission ; the charter of said bank having been surrendered, 
and the said directors being appointed for special and par­
ticular purposes, and no others. 

2d. Because all demands between the parties were not in 
fact submitted to the referees, but certai'n demands were ex­
pressly excluded from consideration by the referees, at the hear­

ing before them, at the request of the said Emerson and his 

attorney. 
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3d. Because there were no particular demands made out by 
either of the parties, one against the other, and signed, as by 
law required, where only particular demands are submitted. 

4th. Because, if this report. is accepted, and judgment ren­
dered, and execution issue, this would operate an unequal dis­
tribution of the assets of the bank, as the execution might be 
levied and satisfied in full out of the property of the bank ; 
and this in consequence of the act of the directors, while the 
statute requires the directors to pay out the proceeds of the 
assets of the bank to the creditors pro rata. 

It was admitted, that at the hearing before the referees, they 
expressly excluded from their consideration a claim of said 
Emerson against said bank, as indorser of a check, "drawn 
by the cashier of said bank on the Globe bank, Boston, for 
about $400, now held by one Ordway, on which said Ordway 
has a suit now pending against said Emerson, and as security 
for which claim against him, said Emerson holds property of 
the bank. The submission was of " all demands between the 
parties." 

ALLEN, District J udgc, overruled all the objections of the 
defendants, and ordered that the report be accepted; to which 
ruling and opinion the defendants excepted. 

Downes, for the defendants, argued in support of the reasons 
given in the District Court, why the report should not be ac-· 
cepted. 

J. Granger, for the plaintiff. 

The opinion of the Court was drawn up by 

TENNEY J. - Certain objections were made to the report of 
referees, in the District Court, which objections being over­
ruled, the report was accepted ; and to that acceptance excep­
tions were taken. 

The first objection is founded upon the supposed want of 
power in the directors, who were appointed by the Governor 
and Council, to enter into the submission. By the second 
section of the act of 1841, entitled "an act, accepting the 
surrender of the charter of the Washington County Bank, and 
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for other purposes," it is provided that the bank shall continue 
in its corporate capacity for and duriug the term of two years 
for the purpose, among other things, of "doing all those acts, 
which may be necessary in properly closing the affairs of said 
corporation." In the third section of the same act, the direc­
tors to be appointed by the executive, "shall be fully author­
ized" "to do all and every act and thing, which may be 
necessary in properly closing the affairs of said corporation." 
Thus the whole power of settling the affairs of the bank was 
conferred upon the directors, who became party to the submis­
s10n. They had the power to make contracts in order to 
secure the rights of the bank, and to make releases in dis­
charge of contracts before made, for the same purpose. Those 
having such powers can make a submission. Kyd on Awards, 
35. 

The second objection is, that all demands were not submitted 
to the referees, "but certain demands were expressly excluded 
from consideration by the referees at the hearing before them,. 
at the request of said Emerson and his attorney." The Jact8 
exhibited by the exceptions do not sustain this objection. The 
case finds, " that at the hearing before the referees, they ex­
pressly excluded from their consideration a claim of said Emer­
son against said bank, as indorser of a check drawn by the 
cashier of said bank on the Globe Bank, Boston, for about 
$400, now held by one Ordway, on which said Ordway has a 
suit now pending in the S. J. Court of this county against said 
Emerson, and which stands continued to be defaulted at next 
term, and as security for which claim against him, said Emer­
son holds property of the bank." And there is nothing, which 
shows that the demand was excluded by the request of said 
Emerson or his attorney. The question, whether the referees 
excluded this claim improperly or not, is not before us. The 
whole matter was for their consideration, and no objection was 
raised in reference to any action of theirs in that particular. 

Another objection is, that no demand was made out and 
signed by one party against the other, and annexed to the sub­
m1ss1on. It is not insisted, that this is necessary, in a submis-
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sion of all demands ; this was of such a character and the 

objection fails. 
A fourth objection is, that if the report be finally accepted, 

execution must issue, which can be satisfied out of the pro­

perty of the bank, and thereby operate to prevent an equal 
distribution of the assets. The object of the act referred to, 
was that all the affairs of the bank should be closed, and that 

the assets should be equally distributed among all the creditors 

of the bank, in proportion to their respective claims. It was 
important that all those claims should be ascertained, and all 
questions touching their validity or amount should be settled. 

The plaintiff, in the case before us, would not be entitled to 
a proportion of the assets until he had established his debt 
against the bank. It was a disputed claim, submitted to a 
tribunal of the parties' selection, and could not properly be re­
garded as valid, until a judgment should be rendered upon the 
referees' report. But after judgment, it is the duty of the 
Court to prevent any diversion of the assets by a stay of the 
execution, which cannot with propriety be enforced. 

Exceptions overruled. - Judgment must be entered as CV'i• 

dencing the plaintiff's claim. -No execution to issue. 

JEREMIAH FosTER Sj- al. versus FRANCIS LrnBY SJ- Trustees. 

Under the statute of April I, 1836, concerning assignments, where there was 
an exception, in the assignment, of property not exempted by law from at­
tachment, such assignment was utterly void. 

If money comes into the hands of a person wrongfully, as the consideration 
of real estate supposed to have been conveyed by him to another, when no 

title passed, he cannot fur that cause be chargeable as the trustee of one 

who had deeded the same estate to him, without consideration, and without 
passing the title. 

Nor would a person be charged as trustee, who had received a deed of real 
estate without consideration, and who, with the assent of his grantor, liad 
so conveyed it that the title passed to a third person, but being sold upon a 

credit, no part of the proceeds of the sale had been realized by him at the 
time of the service upon him. 

THE publication of the very voluminous papers in this case, 
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or of any abstract that could well be made of them, it is be­
lieved, would have little tendency to give any better under­
standing of the points decided. 

J. A. Lowell argued for the plaintiff.~ : - and 

Preble and Porter, for the trustees. 

The opinion of the Court was drawn up by 

WHIT;)IAN C. J. -This action was originated in the District 
Court, in which the supposed trustees were held chargeable ; 
and the case is now before us upon exceptions taken to that 
decision. 

It appears that Libby, the defendant, on the third day of 
September, 1839, made to the supposed trustees, for the bene~ 
fit of his creditors, an assignment of all his property, with the 
exception of "his household furniture and stoves ; and except~ 
ing also two cows, one horse, and ten sheep, with sufficient 
to keep them the ensuing fall and winter, one wagon and 
harness, one sleigh, one saddle, one pew in the Centre Street 
Church (Machias,) and all tho crop of grain, potatoes, and 
other vegetables now growing or standing on the lands,i as­
signed. 

By the statute, passed April I, 1836, it is provided, "That 
all assignments made by debtors, in this State, for the benefit 
of their creditors, shall provide for an equal distribution of 
all their estate, real and personal, among such of their credit­
ors as," &c. with the single exception of property exempted 
by law from attachment ; and that no assignment, thereafter 
made, by any debtor in this State, for the benefit of his cred­
itors, shall be rnlid, unless the provisions of the act be com­
plied with. These terms are explicit and peremptory, and 
perfectly intelligible. The exception made, of property ex­
empt by law from attachment, shows that no other exception 
whatever is admissible. The articles, excepted out of the 
assignment, arc not all so exempted. W c cannot therefore 
hesitate to pronounce, in obedience to the express language of 

tho law, the assignment rolied upon to be utterly void. 

VOL. XI. 57 
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We are aware that the statute above referred to !ms been 

repealed, by a statute passed in lf3'14, c. 112, but with the 
proviso, "that this repeal shall not affect assignments already 

made." 
What effect this decision is to have, in reference to thi,: case, 

we are not yet prepared to determine. We find by the dis­
closure of the supposed trustees, that, seemingly, a large 
proportion of the property, intended to have been conveyed, 
consisted of real estate, the title to which must be deemed to 

be unaffected by any conveyance, purporting to have been 

made under the authority of the assignment. Of course, what­
ever funds are in their hands, which may be ascertained to 

have been derived from any such source, without any co-oper­

ating conveyance directly from the assignor of the same, must 
be deemed to be improperly obtained, and cannot be consider­
ed as goods, effects and credits belonging to him. And if the 
same real estate ,vas conveyed by him, or by hi1n in conjunc­
tion with the assignees, so that the title would pass to the 

vendee, and the proceeds thereof, at the time of the service of 
this writ upon the supposed trustees, had not been realized by 
them, they are not liable therefor in this suit. But if such 
proceeds had fallen into their hands before that time, it would 

be otherwise. 
For the net amount of wha_t they have realized from the 

personal estate, if any there be, they must stand chargeable. 
The disclosure not having been made with reference to these 

principles, we cannot determine whether they are chargeable 

or not. A further disclosure, therefore, will be indispensable, 
which must contain a full, distinct and clear discrimination of 
the amount realized, if any there be, from the sales of real 

estate, before the service of the writ upon them, made by or in 

direct co-operation with the assignor, Libby, and that realized 

without such conveyance directly by him ; and setting forth 
distinctly the net amount in their hands, at said time, arising 
from the personal estate exclusively, including any dividend 

which may have been declared, and then remaining unpaid; 
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and also the amount of any sums of money due from Libby 
to either of said supposed trustees. 

Exceptions sustained. 
Trustees to answer further. 

SAMUEL L. HovEY, Adm'r, versus JEREMIAH HAMILTON SJ al. 

If one of the alternatives of a poor debtor's bond be, that the debtor should 

cite the creditor, named in the execution, before two justices of the peace, 

quorum unus, and submit himself, &c. iustead of before "two justices of 

the peace and of the quorum," as required by Rev. Stat. c. 148, § 20, such 
bond can be good only at common law." 

If but one justice of the peace and of the quornm appears at the time and 

place fixed in the notice from the debtor tu the creditor, he has no power 

under the statute to adjourn to a subsequent time. 

If the justices who administered the oath to the debtor, are not authorized, 

in conformity with the provisions of the statute, to act in the matter, their 

certificate of discharge has no validity whatever. 

DEBT upon a bond, given by Hamilton, as principal, with 
the other defendants as his sureties, to procure his release from 
arrest on an execution in favor of the plaintiff against him. 

D. T. Granger argued for the defendants, citing ltloore v. 
Bond, 18 Maine R. 142; Pease v. Norton, 6 Greenl. 229; 
Rev. Stat. c. 148, 1§, 46; 4 Cowen, 39; Goodwin v. Hunting­
ton, 17 Maine R. 74; Hathaway v. Crosby, ib. 448; Hill v. 
Knowlton, 19 Maine R. 449. 

G. F. and J. C. Talbot, jr. argued for the plaintiff, c1tmg 
Hathaway v. Crosby, 17 Maine R. 448; Barnard v. Bryant, 
21 Maine R. 206; Harding v. Butler, ib. 191; Rev. Stat. c. 
148, 1§, 20. 

The opinion of the Court was drawn up by 

WHITMAN C. J.-The bond declared on was upon the 
condition, that, if the defendant, Hamilton, who had been 
arrested on execution, should, in six months from the date of 
the bond, cite the creditor, named in the execution, before two 
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justices of the peace, quorum imus, and submit himself to 
examination, and take the oath or affirmation prescribed by 
law, or pay the debt, &c. or deliver himself into the custody 
of the jailer within six rr.onths, tLen, &c. 

This condition is not in conformity to the requirement of 
the statute, c. 148, ~ 20. Instead of the words, "two justices 
of the peace, quorum units," it should have contained the 

words, " two justices of the peace and of the quorum." The 
bond, therefore, is good only at common law. 

The debtor, however, cited the creditor, in due form, within 
the stipulated time, to attend before two justices of the peace 
and of the quorum, on a day certain, when and where he pro­
posed to be examined, and to take the oath prescribed in such 
cases. But it happened, on the day so designated, that but 
one justice attended, who adjourned until the next day, and 
from thence to the third day, when, another justice attending, 
they took the debtor's examination, administered the oath 
prescribed by law, and issued a certificate accordingly. The 
creditor having had no notice of their organization did not 
attend before them. 

The statute makes no provision for an adjournment by one 
justice, on the day first appointed. If two had appeared on 
that day, the statute (~ 6 and 24) provides, that they may 
adjourn from day to day, and if they should do so, and but 
one should attend at the adjournment, he may again adjourn. 

The doings of such a tribunal, established by statute for a 
special purpose, must be in strict conformity to its provisions. 

Not having been so in this instance, we must adjudge the 
certificate of discharge, issued by it to the debtor, as of no 
validity ; and therefore that performance of the condition of 
the bond is not made out; and a default, in pursuance of the 
agreement of the parties, must be entered. But, there being 
nothing in the agreement, which prescribes the manner in 
which the damages for the breaches of the condition of the 
bond shall be ascertained, nor as to the amount thereof, the 
Court may ascertain them on a hearing in equity. 
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MARTHA GREEN versus BILLINGS P. HARDY, 

Where the Judge of Probate, in ] 795, issued a warrant to three freeholders, 
directing them first to set off the widow's dower in the real estate of an in­
testate, then to make an appraisement of the remaining two-thirds, and to 

distribute the same among the heirs, if it could be done without prejudice 

to or spoiling the whole; and the commissioners performed the duty, re­
turning that they had appraised the remaining two-thirds of the estate at a 
certain sum, and that the same could not be divided without prejudice to 
or spoiling the whole; and the Judge of Probate assigned "the real estate 
whereof the intestate died seized and possessed," and "which remains to 
be distributed or divided to and among his heirs or legal representatives," 

"an appraisement baviug been made thereof, and the return having been 
accepted," to one of se_veral heirs, he paying to the others their respective 
shares of the sum at which the two-thirds were appraised; it was held, 
that if the Judge of Probate had power to assign the whole, he did not 
in fact make an assignment of but two-thirds. 

WRIT OF ENTRY demanding four-sevenths of a certain tract 
of land in Deer Isle, the same assigned to the widow of John 
Scott, for <lower in his estate. The demandant claimed one­
seventh as an heir of John Scott, and three-sevenths by pur­
chase from other heirs. The tenant claimed the whole, as 
having been assigned to John Scott, under whom he claimed, 
by the Judge of Probate, he paying out the appraised value to 
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the other heirs, because the estate could not be divided ,cvithout 
prejudice to or spoiling the whole. The material facts arc 
stated in the opinion. 

C. J. Abbott, for the 1lcmandant, contended, in the first 
place, that there was no assignment of the reYersion of the 
land assigned to the widow, as her dmver, by the terms of the 
assignment. The whole must be examined and taken together 
to obtain the true meaning. 

And, secondly, that the Judge of Probate had no power 
to make an assignment to one heir of the reversion of the 
widow's dower, while the tenancy in dower remained. Hunt 
v. Hapgood, 4 Mass. R. 120; Sumner v. Parker, 7 Mass. 
R. 79; Wainwright v. Dorr, 13 Pick. 333. 

Hathaway, for the tenant, contended that the whole of the 
estate, including the reYersion, was assigned to John Scott, by 
the Judge of Probate, by the terms of the assignment; that 
the Judge of Probate had power to assign the whole ; and 
that his assignment was conclusive and final between the heirs, 
and those claiming under John Scott. Rice v. Smith, 14 
Mass. R. 431; Loring v. Steinenian, 1 Mete. 204. 

The opinion of the Court, WHITMAN C. J. holding the 
jury term in Washington at the time of the argument, and 
taking no part in the decision, ,vas drawn up by 

TENNEY J. - The demanded premises are a part of that 
portion of the real estate of Nathaniel Scott, the demandant's 
father, which was assigned to his widow in 1795. He died 
intestate in 1794 ; and his widow died in 1824. The de­
mandant, on the death of her father, became entitled by descent 
cast on her, to a portion of the land assigned to the widow. 
After the assignment of the dower, she was seized of the 
same portion of the reversion when the particular estate had 
terminated. The tenant admits the title in her, unless he 
establishes a claim to the same in John Scott, by virtue of a 
decree of assignment made by the Judge of Probate in 1796, 
and a transfer of the same title to himself, through several 
conveyances. 
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By the probate records in this county, it appears that a 
warrant, dated S!:pt. IG, li95, was issued by the Judge of 
Probate to three freeholders of this county, directing them 
to divide and set off by metes and bounds, the widow's dower 
in the real estate of Nathaniel Scott, deceased; and then 
to make a just and true appraisement of the remaining two­
thirds of said real estate, take a careful view of the same, and 
see whether it will admit of a division to and among the chil­
dren and heirs of said deceased, without prejudice to or spoil­
ing the whole; if so, divide it into as many parts as it will 
bear, not exceeding seven, &c. The committee, on the 27th 
of October, 1795, made return on said warrant, that they had 
set off the widow's dower as directed, and also, after a careful 
review, they found the remainder would not admit of a divi­
sion and they appraised the two-thirds, remaining after setting 
off the widow's dower, at the sum of one hundred and seventy­
one pounds and twelve shillings. The decree of assignment, 
under which the tenant claims, contains the following lan­
guage. "Whereas it hath been made to appear unto me, that 
the real estate whereof Nathaniel Scott, hte of Deer Isle, in 

the county aforesaid, yeoman, deceased, intestate, died seized 
and possessed, and which remains to be distributed or divided 
to and among his heirs or legal representatives, will not admit 
of a division and distribution to and among the said heirs or 
legal representatives, in proportion to their respective shares or 
interest therein, without great prejudice to said estate ; and is 
convenient for one settlement only; and an appraisement hav­
ing been made thereof, and the return of said appraiscment 
having been accepted by me, and ordered to be recorded in 
the registry of probate for the aforesaid county; and John 
Scott, the eldest son of said intestate, desiring said estate may 
be settled on him ; and having given sufficient security to the 
other heirs or legal representatives of said intestate for their rate­
able parts or proportion of said estate," &c. The proportions 
secured to the other heirs were their respective shares of the 
said sum of £ 171, 12. Then follows the order and assignment 
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to John Scott, of "all tho right, title and interest of the said 
intestate in the estate aforesaid." 

The tenant contends that the decree of assignment embraces 
the whole of the real estate of which Nathaniel Scott died 
seized, including the part assigned as dower to his widow. 

The Judge of Probate derived all the powers, which he pos­
sessed, from the statute in force at tho time of the decree. 
And the authority to assign tho whole of the intestate's real 

estate, which had not already been distributed, to one of the 
heirs to the exclusion of the others, was by virtue of c. 36, § 

5, of the statutes of 1793. This section is a revision of the 
statutes of the 4 Wil. & Mar. c. 2 ; and of the 6 Geo. 2, c. 3, 
and 33 Geo. 2, c. 2, with some alterations. But so far as they 
apply to the question before us, the three statutes last named 
are similar to the former. The statute of 1793 was examined 
in Sumner v. Parker, 7 Mass. R. 79, and the power of the 
Judge of Probate to make such a decree, as would embrace 
the reversion of the widow's dower was denied; and the ex­
ercise thereof was held absolutely void. 

We are not to suppose, however, that the Judge of Probate 
in the case at bar exceeded his powers, unless the language 
used in the assignment will admit of no other reasonable con­
struction; and we think when the whole is examined, he did 
not intend that the assignment should extend beyond the two 
third parts remaining after the dower was set off. The assign­
ment refers to an appraisement, made, returned and recorded, 
as the basis of the decree ; and a distribution is made to six of 
the heirs of their rateable portion of the value of the two­
thirds, as returned by the committee. The warrant to them 
authorized an appraisement of two-thirds only; and their re­
turn shows that the authority was strictly regarded. No other 
warrant was issued or appraisement was made. All these 
documents, now matters of record, must be taken as material 
parts of the decree of assignment. 

But we do not think the languagP, used in the assignment 
itself will necessarily embrace the land in dispute. The de-
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scription consists of two clauses: - 1st, "the real estate where­
of Nathaniel Scott died seized and possessed," and 2d, "and 
which remains to be distributed or divided to and among his heirs 
or legal representatives." The two clauses must be taken to­
gether, and the second controls the first, so far that the land 
intended, is that to which both will apply. And the construc­
tion will be, that it was such land of which Nathaniel Scott 
died seized, as remained to be distributed among his heirs, 
after the assignment of the widow's dower. 

Defendant to be defaulted, and judgment for four­

seventh parts of the demanded premises, and costs. 

VoL. x1. 58 
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ELISHA CmcK, JR. ~ al. versus JoHN H. PrLLSBURY. 

It is sufficieutly early to charge the indorser of a promissory note, living in 
a different State, ifa notice of the dishonor, directed to him, be put into the 
mail within a convenient time after the commencement of business hours 
of the day succeeding that of the dishonor. 

AssuMPSIT against the defendant, as indorser of a note, of 

which a copy follows: -
" $500. New York, Nov. 26, 1836. 
"Three years after date I promise to pay to the order of 

John H. Pillsbury, at my counting room in New York, five 

hundred dollars, value received, with interest at six per cent. 

"Tunis Van Pelt." 
The note was indorsed by the defendant, and the defence 

set up was, that no legal and sufficient notice was given of the 

non-payment of the note by the maker, to make the defendant 
liable as indorser. 

From depositions in the case it appears, that the note was 
protested for non-payment by the maker in the city of New 
York, on Nov. 29, 1839; that the notary made out a notice 

to the defendant of the non-payment on the same day, and 
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handed it to the agent of the plaintiffs; that on the next day, 
Nov. 30, 18:39, the notice, directed to the defendant at his 
residence, Bangor, l\J aine, \Yas put into the postoffice in the 

city of New York, "between twelve o'clock at noon and eight 
o'clock at night;" that at that time there was but one mail 
each day from the city of New York, by which letters would 
go to Bangor; and that this mail went out at seven o'clock in 
the morning of each day, no letters being carried by it which 

were put into the office after six o'clock on the same morning. 
It did not appear at what time of the day the demand was 
made upon the maker. 

W. G. Crosby, for the plaintiffs, contended, that the prin­

ciple to be deduced from all the authorities was, that notice to 
the indorser, if not sent on the day of protest, should be by 
the first practicable or convenient mail of the next day. Whit­
well v. Johnson, 17 Mass. IL 449; 3 Kent, 106, and notes 
and cases cited; Story on Bills, ~ 290, and note and cases 

cited. 
In this case the mail which left on the thirtieth of Novem­

ber, closed at six o'clock in the morning, and was indeed the 

mail of the twenty~ninth. But the plaintiffs were under no 
necessity to send by the mail going out at seven, as they could 
not prepare their notice and send it out at that unseasonable 

hour. 

A. G. Jewett, for the defendant, contended that the defend­
ant was not liable, as the notice was not put into the mail, to 
go out until the second day, although there was a mail every 
day. This is not enough. The notice must be put into the 
postoffice in season to go by the mail of the next day, however 

early it may set out. 2 Wheat. 373; 1 Mason, 180; 17 
Maine R. 383; 1 Pick. 405; 12 Mass. R. 403; Chitty on 
Bills, 289 and 365; 3 Campb. 193; 1 T. R. 168; 6 East, 

12; 3 C. & P. 250; 18 Maine R. 294; 20 Johns. R. 381; 
9 Peters, 3;3; 10 Johns. R. 492; 15 Maine R. 70 & 263; 2 

Peters, 106; 6 Wheat, 102 ; 8 Pick. 54 ; 4 Wash. C. C. R. 

468. 



460 WALDO. 

Chick v. Pillsbury. 
---------

The opinion of the Court, SHEPLEY J. dissenting, was drawn 

up by 

WHITMAN C. J. - This is an action against an indorser of 
a promissory note, who contends, that he has not been season­
ably notified of its having been dishonored by the maker. 
The note became due in the city of New York, on the twenty­
ninth day of November. The mail closed there, daily, at six 
o'clock in the morning for Bangor, the residence of the de­
fendant. According to the evidence, it seems, that the notice 

of the dishonor of the note was not put into the postoffice 
at New York until the latter part of the next day, being the 
30th of November; and therefore not in season to go before 
the morning of the first of December. The question is, was 
this reasonable notice. It is not a little singular, that a ques­
tion of this kind should, to this day, have remained in doubt. 

It was said in the books, formerly, that where the parties 
lived in different towns, between which a regular post was es­
tablished, the notice of dishonor should be despatched by the 
next post. It was next held that it should be sent by the next 
practicable mail; and, subsequently, as early as by the mail of 
the next day; and this has been supposed by some, to mean 
by such mail, however early in the morning it might start. In 
Goodman v. Norton, 17 Maine R. 381, it was held that the 
notice of dishonor must be put into the postoffice on the 
day of the demand upon the maker; or in season to be sent 
by the first mail of the succeeding day. The circumstances 
in that case were almost, if not quite, identical with those in 
the case before us. The mail in that case left New York, 
daily, at six o'clock in the morning. On the 527th of Novem­
ber a note fell due, and was dishonored. Notice of the non­

payment was not put into the postoffice till the next day, and 
after the morning's mail left. Although there was testimony 
in that case, that notice, so given, was according to the usage 
of the banks in that city ; yet the indorser was held to be 
discharged. And in Beckwith v. Smith, 5252 Maine R. 1525, 
Mr. Justice Shepley, in delivering the opinion of the Court, 
recognized the same principle as the rule of law. These 
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decisions we are now called upon to revise; and, although 
supported by numerous dicta to be found in elementary treat­
ises and reports, yet, if erroneous, we cannot hesitate to do so; 
especially in reference to a point of such extensive application. 

It must be admitted to be of infinite importance, in this 
commercial age, that decisions, in reference to what constitutes 
due notice of the dishonor of bills of exchange, and promis­
sory notes, should be the same throughout communities, which 
are in the habit of circulating and interchanging such paper; 
so intimately connected as it is with extended negotiations in 
trade. All laws affecting commercial pursuits should, as near 
as may be practicable, partake of the character of international 
law. Between the United States and Great Britain, a uni­
formity of usage, in whatever concerns negotiable paper, is 
highly important. In both countries the principles of the law 
merchant are derived from one and the same source. In the 
United States, in an especial manner, it is all important, that 
there should be the same rule prescribing what shall be legal 
notice in the case of dishonored paper. If the decision of 
this Court has failed of conforming to what, in the other 
States, would meet with sanction in their judicial tribunals, 
it will be highly proper that we should take the earliest 
opportunity to consider further of the subject. It is evident 
that the tendency has been, of late, so to extend the time for 
giving notice, that some approximation, at least, may be made 
to the establishment of a rule in such cases, which shall be 
readily understood, and easily applied ; and as nearly applica­
ble to all cases as possible. 

In Whitwell Sr al. v. Johnson, 17 Mass. R. 449, Mr. C. 
J. Parker says, "After some doubts, and looking into authori­
ties, we are satisfied, that it was not necessary for the plaintiff 
to show, that notice to the indorser was put into the mail on 
the same day the note became due." And, again, he says, 
in the same case, "the next day is early enough. And if 
there should be two mails a day, whether the notice goes by 
the first or the second of those mails, ,ve think is immaterial, 
provided it was put into the post.office early enough to go by a 
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mail of that dc,y." Hence, if the notice need not be put into 
the postoffice till the next day, it could not, it would seem, be 
required to put it in at an unseasonable hour of that day. 
Six o'clock in the morning of the thirtieth of November would 
be by break of day, and earlier than it could be expected, of 
men of business, in our commercial seaports, to be stirring, 
and ther~fore at an unseasonable hour. In the Bank of Al­
exandria v. Swan, 9 Peters, 33, the notice of dishonor was 
put into the postoffice at Alexandria on the day succeeding 
that of the dishonor. The mail left there some time in the 
night, and generally between twelve and two o'clock for 
Washington, to which place the notice was despatched, in 
time to be delivered at eight o'clock in the morning. In 
strictness the mail, which left in the night after the dishonor, 
was the mail of the next day ; but the Court held the notice 
was forwarded in due season. In Geill v. Jeremy Sj- al. 
Moody & Malkin, 61, Lord Tenterden said, "In these cases 
it is important to have a · fixed rule, and not to resort to nice 
questions of the sufficiency, in each particular case, of a cer­
tain number of hours or minutes. The general rule is, that 
the party need not write on tlie very day that be receives the 
notice. If there be no post on the following day, it makes 
no difference. The next post after the day, on which he re­
ceives the notice, is soon enough." In Firth v. Thrush, 8 
Barn. & Cres. 387, the attorney of the holder could not, at 
first, find out the residence of the party to be notified. At 
length, ascertaining it, he took one clay to consult his clie1,1t; 
and on the third day despatched notice, and it was held suffi­
cient, upon the ground that he might be regarded in the light 
of a bank, holding a bill for collection. In which case it 
had been held, that the bank need not notify the owner till the 
day after the dishonor; and that the owner was entitled to 
still another day to despatch his notification to his indorsers. 
In Wright v. Shawcross, 2 B. & Aid. 501, it was held that 
a person, receiving notice on Sunday, was not bound to open 
it till Monday, and that notice by the post of the following 
Tuesday evening, instead of that of Monday evening, was 
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sufficient. Iu Hawkes v. Sitlter, 4 Bing. 715, J\fr. C. J. Best, 
in reference to notice of the dishonor of a bill, which took 
place on Saturday, at a place at which the mail left at half­
past nine o'clock in tho morning of each day, expresses him­

self to be decidedly of opinion, that notice by the mail of the 
following Tuesday morning would be seasonable. This must 

have been upon the ground that Sunday, being no day of 
business, the next business day was Monday ; and that it was 

not reasonable to require notice to be despatched by the mail, 
which left at half-past nine o'clock on Monday morning. A 
fortiori if it had closed at six o'clock in tho morning, as in 
the case at bar, it would have been unreasonable to have re­
quired notice to have been despatched by it. In Freeman's 
Bank v. Perkins, 18 Maine R. 292, Mr. C. J. Weston says, 
"on the day of the maturity of the bill he, (the holder for col­

lection,) caused it t? be protested for non-payment, and notices 
to be forwarded to the drawer, indorser and acceptor, which 
were mailed the next day; and this was using all the dili­
gence, which the law requires." If it was sufficient that the 

notices should be mailed the next day, it would seem to follow, 
that it could not be required to be done at an unseasonable 
hour of that day, and by break of day in tho morning ot 

before. But the case, most directly and explicitly in point to 
show, that notice need not be put into the postoffice till the 
next day after dishonor, nor then until after the commence­
ment of business hours, is to be found in the first of Hill's 
New York Reports, p. 263, Howard v. Ives. Mr. Justice 
Cowen, in delivering the opinion of the Court in that case, 
says, "the holder is never required to mail notice to his indorser 
the very day on which default is made in payment." "Herc 
the protest being on Saturday the notice was properly mailed 

on the next Monday." "Mailing in season for either of the 
two mails on Monday was sufficient." . "It is not necessary 

to say, that, in all cases where ther-e are several mails on the 

same <lay, the party may elect by which he will send. Clearly 

he comes to the mark, when he selects that post which leaves 
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next after the hours of business commence for the day. This 
is the next practicable or convenient post." 

In Kent's Commentaries, (vol. 3, p. 106,) the author lays 
down the law to be, "That if the third day of.grace be on 
Thursday, and the drawer and indorser reside out of town, the 
notice may indeed be sent on Thursday, but must be put into 
the postoffice on Friday, so as to be forwarded as soon as pos­
sible thereafter." And again, (same page) "It seems to be 
now settled, that each party, into whose hands a dishonored 
bill may pass, shall be allowed one entire day for the purpose 
of giving notice." And it was so held in Bray ~ al. v. Had­
win, 5 M. & S. 68. In a note in Kent's Commentaries, (vol. 
3, p. 107, 4th Ed.) the author says, "The rule in Lenox v. 
Roberts, 2 Wheat, 373, was laid down too strictly, when it 
stated that the demand of payment should be made upon 
the last day of grace, and notice of the default be put into the 
postoffice early enough to be sent by the mail of the succeed­
ing day." And, although this decision was spoken of with 
approbation in the Bank of Alexandria v. Swan, 9 Peters, 
33 ; yet " that the decision only is, that notice need not be 
put into the postoffice on the day of the default." And 
again, ( same page) " That this principle will sustain the rule 
as now generally, and best understood in England, and the 
commercial part of the United States, that notice put into 
the postoffice on the next day, at any time of the day, so as to 
be ready for the first mail that goes thereafter, is due notice." 

In Story on Bills, <§, 288, it is laid down, "That if the post 
or mail leaves the next day after the dishonor, the notice 
should be sent by that post or mail, if the time of its closing 
or departure is not at too early an hour to disable the holders 
from a reasonable performance of the duty." And again, (<§, 
290) "He, the holder, is always allowed by law a whole day 
for this purpose." Under this last section, in a note, he makes 
a long extract from Chitty on Bills, in which this passage 
occurs. "Another reason is, that the holder ought not to be 
required, omissis omnibus aliis negotiis, to occupy himself 
immediately in forwarding notice to the prior parties, when by 
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delaying that step tiil the next morning, he would, after the 

pressure of other business had subsided, haYe in the evening, 

or early the next morning, bdore the general business com­
mences, time to look into his accounts with the other parties." 

Thi,r autl1or is again quoted in the note as saying, in another 

part of his work, that notice must be sent off by the post of 
the next day, whether it goes early or late. Upon this pas­

sage Judge Story remarks, "It appears to me the rule is not 

so fftrict as it is laid down in this last passage of Mr. Chitty, 

and that it would be more correct to say that the holder is 

entitled to one whole day to prepare his notice, and that there­

fore it will be sufficient if he sends it by the next post, that 
goes after twenty-four hours from the time of the dishonor." 

This shows what this learned author understands by one whole 

day, so often repeated, in the cases upon this point. And it 
may be difficult to affix any other understanding or meaning 
to that phraseology. Judge Story, however, admits that in 

this he is supported by the authority of no adjudged case 

directly; but thinks it results from the authorities on the sub­

ject. That Mr. Chitty's last quoted sentence is liable to ex­

ception, is manifest from the preceding quotation from his 
work; for the latter cannot be reconciled with the former, or 

with the adjudged cases. 
The authorities, cited on the part of the counsel for the 

defendant, are numerous, tending to show that the notice to 
drawers and indorsers, not resident in the places where the 
holder of their dishonored paper may live, should be given as 
early as by the mail of the next day, and some of them, such 
as the dictum in the last extracts from Chitty, and the cases 
of Goodman v . .1Yorton, and .Beckwith v. Smith, seem to go 

the length of holding that notice should be given by the mail 

of the next day, however early it might start. But the ques­

tion pending in the reported cases, generally, was whether the 

notice should be sent the same day, or by a mail of the suc­

ceeding day, and did not present the question whether it should 
be sent by the mail of the next day, however early it might 

start, or by a later mail, or a reasonably practicable mail, 
VoL. x1. 
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In a late case, Chouteau v. Webster, 6 Mete. 1, it appears 
a note was protested in New York, at 3 o'clock, on the after­
noon of one day ; and that the notice of dishonor was des­
patched to the indorser, by being put into the postoffice in 
New York for him on the next day. Mr. C. J. Shaw, in 
delivering the opinion of the Court in that case, says, it is 
admitted, "that notice thereof (of the dishonor) in due form 
was seasonably prepared by the proper officer, and put into 
the postoffice." Nothing is said in the case as to the hour of 
the day when the mail was made up to convey the notice to 
the defendant, nor of the precise time of the day when the 
notice was put into the postoffice. If either had been deemed 
material, surely it would have been alluded to, either in the 
statement of the case, or in the arguments of counsel. It 
could not well have escaped the notice of the counsel for the 
defendant, aided as he must be believed to have been, by the 
superior legal knowledge of the latter. 

A majority of the Court is, therefore, brought to the con­
clusion, that the weight of the more modern authorities, both 
in England and America, is decidedly in favor of a rule of a 
more convenient and reasonable operation. It may not go to 
the extent of allowing at least twenty-four hours for the purpose 
of despatching notice, though it might tend to certainty and 
precision if such were the case. It seems to be without ques­
tion, that it extends to the allowance of a convenient time 
after business hours of the next day after the dishonor, shall 
have commenced, to prepare and despatch notice. To the 
decision of this cause it is not necessary to consider whether 
the rule should extend further or not. The notice was mailed in 
season to go by the next mail, which left after the business hours 
of the day, succeeding that of the dishonor, had commenced. 

The action, therefore, as agreed by the parties, must stand 
for trial upon other grounds. 

The following reasons for his dissent were given by 

SHEPLEY J. -It is without doubt desirable, that there 
should be an · uniformity in the decisions of judicial tribunals 
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m different commercial countries and states, respecting the 
duties and liabilities of holders and parties to dishonored paper. 
It is also of the first importance in a commercial community, 
that notices to the parties liable on such paper should be com­
municated as early, as they reasonably can be; that such 
parties may be enabled to obtain security from those liable to 
them, and that they may not be called upon to pay such paper, 
after they have had reason to conclude, that the party first 
liable has paid it, and have therefore employed their funds in 
other business. When the party to be notified docs not reside 
in the same place, the holder, if he does not send notice by 
the post, should despatch it as early as during some hour of 
the day following the day of its dishonor. He cannot permit 
that first day after its dishonor to pass, before he does it, with­
out being guilty of !aches, and thereby forfeiting his right to 
call upon him. He cannot therefore merely prepare the notice 
on that day, and put it into the hands of an express, and allow 
that express to remain without moving until the second day 
after the dishonor. The law permits him to make use of the 
post for the conveyance of that notice. But he must not claim 
thereby to extend or prolong the time allowed him to put the 
notice in motion. And there is no more reason for allowing 
him to put his notice into the post on the day following that of 
the dishonor, after the latest post of that day has departed, 
where it must remain until the second day, than there would 
be to allow him so to conduct with it, if he forwarded it by an 
express. And if there be an inconvenience occasioned by the 
departure of the post early in the morning, it is more reason­
able and just, that he should be subjected to it, than that the 
rule should be violated requiring the notice to be despatched 
during the day following that of the dishonor of the bill, to 
the delay and injury of the other party. This rule does not 
require any thing unreasonable of the holder. He may cause 
the paper to be presented, as early as he pleases during the 
business hours of the day, on which it becomes due; and if 
the post should leave on the following day, before business 
hours, there is surely sufficient time after the presentment for 
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him or his notary to make out the notice or notices, and place 
them in the postoffice.in season for that post. A Judge, per­
ceiving that the holder, if .such strict conformity to rule be 
required of him, is likely, in some one case, to lose his money, 
may be tempted to extend the rule' to embrace ,the case. But 
to yield to the pressure of circum·stances would never be either 
creditable to the judicial tribunal, or useful tD the community. 
The general mischief is ever greater, than the particular benefit. 

Mr Justice Bayley, _in his treatise, ,states the rule to be, that 
"to such of the parties, .as reside in the place, where the pre­
sentment was made, the notice must be given at the farthest, 
by the expiration of the day following the refusal ; to those, 
who reside elsewhere, by the post of that or the next post 
day." Bayley on Bills, 2d Am. Ed. 262. Mr. Chitty, in his 
treatise, says, "the rule is now well settled, that the holder 
must, in order to subject all the parties to ,;1ctions at his suit, 
give or forward all his notices to every one of the indorsers 
and to the drawer, :whose residence he can ascertain, on the 
day after the bill or note was dishonored." Chitty on Bills, 
8th Am. Ed. 514. And on page 516 he says, "when the 
parties d,o not reside in the same place, and the notice is to be 
sent by the general post, then the holder, or party to give the 
notice, must take care to forward notice by the post of the 
next day after. the dishonor, or after he received notice of 
such dishonor, whether that post sets off from the· place, 
where he is, early or late.'? These are the two most approved 
treatises on the subject. They are the hand books of the 
merchants, ,the bankers, and the notaries of Great Britain and 
of the United States; and being their guides, they shew the 
actual and accustomed course pursued in both· countries. 
These persons cannot be expected to obtain their information 
from the numerous judicial decisions, which are the sources of 
information for professional men. And that course must be 
expected to be pur~ued, although there may be found opinions 
not in accordance with those rules. It would be a little re­
markable, if the two treatises most approved and generally 
,used by the mer.cantile community should be found to agree i11 
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stating the law erroneously,-thereby leading that community 
into .dangers ;rnd difficulties instead of guiding it safely. A 
conclusion, that they are justly chargeable with such results, 
should be formed with r.eluctance; for its tendency would be 
little suited to prompte uniformity either of rule or of practice. 
To determine this matter it will be necessary to. examine the 
cases supposed to be in conflict with the rule stated by them ; 
and . some of the leading cases from which it was derived. In 
the_ciJ.se _of Tindal v. Brown, l T. R. 167, the rule.was stated 
to be, "the holder must write by the next post after,the bill is 
dishonored.'·' In the case of Darbishire v. Parker, 6 East, 3, 
this rule was recognized as correct; but Mr. Justice Lawrence 
expressed an opinion, that if the post should .depart so early 
after receipt of the intelligence, that it would be inconvenient 
to require .a strict adherence to the rule, it would not be 
reasonable to require the notice to be sent before the second 
post. In the case.of Scott v. Lifford, 9 East, 34,, the holder 
placed _the bill in the hands of his banker, who presented itin 
London, and it was dishonored on June 4. On the 5th, they 
returned it to the plaintiff, also residing in London, who put a 
notice directed to the defendant, residing at Shadwell, into the 
two,penny post on the 6th. This notice. was decided to be 
sufficient on the ground stated by Mr. _Justice LeB!anc, that 
"it cannot be contended, that a banker ought to give notice of 
the dishonor to any but his customer, for whom he held the 
bill." In this case the holder, in accordance with the rule, 
put his notice into the post of the next day after he received 
intelligence from his banker, that the bill had ·been dishonored. 
In the case of Langdale v. Trimmer, 15 East, 291, the bill 
was presented at a banking house in London, and was dishon­
ored Qn February 25. The party, supposing that it might have 
been presented too early on that day, presented it again on the 
26th, and on the same day returned it to the plaintiffs, who 
gave notice to the defendant, residing at Farnham, by a letter 
in the post of the 27th. In this case the banker was not 
obliged, according to the rule, to notify the first dishonor until 

~J:ie 2Gtb-; and on that ,day the notice was given,. a.i;id no time 
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was claimed on account of the second presentment on that 
day. And the plaintiffs gave notice to the defendant by the 
post of the day following that, on which they rcceiYed intelli-• 
gence, that it was dishonored. Lord Ellcnhorough said, the 
plaintiffs "were not bound to lay aside all other business and 
send notice of the dishonor on the same day after five o'clock., 
but might return it by the post of the next day, after they had 
received it." In the case of Williams v. S1nith, 2 B. & A. 
497, Abbott, afterward Lord Tenterden, fully considered the 
question, and established a rule, which he designed to be 
free from all difficulties in practice. It so far varied from 
the one laid down in the earlier cases, as not to require in 
any case the notice to be actually sent by the post departing 
after the dishonor and on that day, and requiring it in all 
cases to be sent as early as by the post of the following day. 
After speaking of the great importance of some plain and 
precise rule as to the time, within which notices of the dis­
honor of bills must in all cases be given, he says, " that time 
I have always understood to be the departure of the post on 
the day following that, in which the party receives the intelli­
gence of the dishonor." And it should be noticed, that this 
variation appears to have been made, as Mr. Chitty states, on 
page 515, to avoid the difficulties alluded to by Mr. Justice 
Lawrence respecting an early or late departure of the post, 
and for the purpose of settling upon a rule so certain, that 
no such question or difficulty could arise for the decision of 
a jury. And this rule is believed to have remained, as the 
settled rule in England without change or modification, ex­
cept in two particulars. And those seem rather to be the 
necessary results of the application of the rule, than a varia­
tion of it. These are, first, that Sunday is not to be regarded 
as a day for business. So that if intelligence of dishonor be 
received on that day, it is to be considered as received on 
Monday. And if the dishonor, or intelligence of it, take 
place, or be received on Saturday, Monday is to be consider­
ed, as the day following. And second, that if there be no 
post departing on the day following the day of dishonor, or 
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intelligence of it, the notice must be sent by the next post 
after that day. 

The cases will now be examined, which have been supposed 
to authorize the party, in certain cases, to postpone sending 
the notice until the post departing on the second day after 
the bill has been dishonored, or intelligence of it has been re­
·ceived. In the case of Haynes v. Birks, 3 B. & P. 599, the 
bill was presented by the bankers of the plaintiff in London 
and dishonored on Saturday, October l. On Monday the 3d, 
the bankers sent intelligence of it to the plaintiff, residing at 
Knightsbridge, who gave notice to the defendant, residing at 
'l'ottenham Court Road, on Tuesday the 41h. Lord Alvanley 
said, "it was impossible for the bankers on Saturday night to 
give notice to the plaintiff, since the bill was not presented till 
between nine and ten o'clock. On Sunday, of course, they 
were not bound to do so. And on Monday they did apprise 
the plaintiff of the non-payment." Except that he did not 
account Sunday to be a business day, he insisted upon a more 
strict performance in theory, than the rule, as before stated, 
required ; for he said the plaintiff "certainly was bound to 
write by the two-penny post on Monday, and supposing him to 
have done so, the defendant would only receive his letter on 
Tuesday." In the case of Bray v. Hadwen, 5 M. & S. 68, 
the plaintiffs, residing at Tavistock, paid into their bankers at 
Launceston a bill on London, which was dishonored. Their 
bankers received notice of its dishonor at Launceston on 
.Sunday morning at half-past eight o'clock, July 17. The 
post left that place for Tavistock at twelve o'clock on the 
Monday and Tuesday following. The bankers put a notice 
for the plaintiff into the postoffice at Launceston, on Monday, 
after the post for that day had departed, which was conveyed 
by the post of Tuesday. It was insisted, that they should have 

sent by the post of Monday. The decision was, that the 
bankers were not obliged to open their letter on Sunday; and 
as they were to be considered as receiving intelligence of the 
dishonor on Monday, the notice sent by the post of the follow­
ing day was in season. And this was strictly in conformity 
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to the rule, The case of Wright v. Shawcross, is stated by 
the reporter, in a note to 'the case of Willimns v. Sm-ith, be­
fore noticed, 2- B. & A: 501. The bill was presented and 
dishonored in London, on April 3, 1817; By the post of the 
4th a notice was sent to the plaintiff, which was received by 
him on Sunday the 6th. And, be sent a notice to the de 
fondant ).)y the post of Tuesday evening. It was contended, 
that he should have sent it by the post of Monday evening. 
The decision was that the plaintiff was not bound to: open 
his letter before Monday, and receiving intelligence as of 
Monday, tlrn notice by the post of the following day was in 
season. This also was in conformity· to' the rule. 

The case of Bancroft v. Hall, 1 Holt, 476, is not opposed 
to the rule. It was decided by Mr. Justice Bayley on a differ­
ent ground from that of extending the time for giving: notice. 
The bill was presented and dishonored in London, and the 
plaintiff, residing . in Manchester, received intelligence of it 
on May 24; and on that day despatched a letter by a private 
hand to his agent in Liverpool, where the defendant resided, 
requesting him to give the notice. This letter was received by 
the agent in the afternoon of the 25th, who "went about six 
or seven in the evening to the counting house of Hall, but 
after knocking at the door and ringing a bell, no· one came to 
receive a message. The merchants' counting houses at Liver­
pool do not shut up till eight or nine. The 26th was Sun­
day; and notice was not in fact given till the morning of 
the 27th." Mr. Justice Bayley said, "Here the notice reaches 
Liverpool on the 25th. No expedition could have brought it 
earlier." He also said, "It was the defendant's fault, that he 
did not receive notice on the 25th; which he might have 
done, if he had kept his counting house open till eight or nine, 
which are the customary hours of closing at Liverpool." This 
is but a decision, that the plaintiff had performed his duty 
by causing his agent to call at his place of business during 
business hours to notify him on the 25th. The case of F-irth 
v. Thrush, 8 B. & C. 387, instead of being opposed to it, dis­

tinctly affirms the rule. The bill was dishonored on August 
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4, 1826, and the holder employed his attorney to ascertain the 

residence of the defendant. The attorney obtained that in• 

formation on October 16, and on the 17th consulted his client, 

and on the 18th, sent the notice to the defendant. The ques­

tion made was not, whether the rule should be so varied as to 

allow a notice from the holder on the 18th to be in season; 

but whether in analogy to the rule allowing a banker a day to 

return a bill to his customer, the attorney should be allowed a 

day to consult his client. And Lord Tenterden so states. He 

says, "the question is, whether he was entitled to take a day 

to consult his client?" He gives his reasons for deciding, that 

he had a day; and says, "if the letter [giving information of 

the defendant's residence] had been sent to the principal, he 
would have been bound to give notice on the next day." The 

other Justices concurred in these opinions. And the rule is 

rather affirmed, than varied, by the case of Geill v. Jeremy, I 

Moody & Mal. 61. The plaintiff received intelligence of the 

dishonor by the post at nine o'clock in the n10rnlng of Thurs­

day, August 31. The post left his place of residence for Lon­

don, where the defendant resided, at six o'clock that evening. 

There was no post on Friday. And the notice was sent by 

the post of Saturday. The point decided was, that when it 

becomes impossible to execute the rule because there is no 

post on the day following the receipt of the intelligence of dis­

honor, a notice sent by the next post will be in season. Lord 

Tenterden said, " the general rule is, that the party need not 
write on the very day, that he receives the notice. If there 

be no post on the following day, it makes no difference." This 

is evidently said in answer to the argument, that the plaintiff 

should have sent the notice by the post of Thursday evening. 

He then states the ground, upon which the case was decided, 

that "the next post after the day, on which he receives the 
notice, is soon enough." The case of Hawkes v. Salter, 4 

Bingh. 715, is the only one found, in which a different opinion 

has been expressed. In that case the bill was presented and 

dishonored at Norwich, on Saturday, January 7, 18~7. The 

defendant resided near North ,1/alsham, and the post for that 

VoL. xr. 60 
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place left Norwich at half past nine o'clock in the morning. 
The testimony of a witness stated, that a letter giving notice 
to the defendant, was put into the post by himself or another 
clerk, to be sent by the post of Tuesday morning, the 10th. 
The reporter states, that "Best C. J. expressed himself clearly 
of opinion, that it woul<l have been suflicient, if the letter had 
been put into the post, before the mail started on the Tuesday 
morning; but that there was no sufficient evidence, that it had 
been put in even on Tuesday morning.'1 It is worthy of notice, 
that this opinion did not affect the rights of any one. That it 
was but the expression of an opinion, which decided nothing. 
Such appears to be the law as exhibited by the English cases, 
presenting, with a single exception, an uniform and unbroken 
current of authority in support of the rule laid down in the 
works of Bayley and Chitty. 

And such was decided to be the rule of law in the United 
States, by the Supreme Court in the case of Lenox v. Roberts, 
2 Wheat. 373. In the case of the Bank of Alexandria v. 
Swan, 9 Peters, 33, that case was named as stating the rule 
correctly. And this last case is in conformity to and not op­
posed to the rule. The note was presented by the notary of 
the bank, and was dishonored, at Alexandria on August :25, 
18:29. The jury found a special verdict, which states, "we 
find, that the :26th day of August, 18:29, and long before the 
closing of the mail of that day at Alexandria, that Benjamin 
C. Ashton, on behalf of the said bank, put into the postoffice 
at Alexandria, a letter written by him, addressed to the defend­
ant at Washington.'' The letter being produced, was found 
to be post marked at Alexandria on the 26th. And no one is 
at liberty to allege, contrary to the special verdict, that the 
notice was not sent by the mail of the day following the day 
of dishonor. 

The decided cases shew, that the same rule prevails in the 
State of New York. It was so laid down in the case of 
Smedes v. Utica Bank, :20 Johns. R. 38:2. In the caim of 
Jtlead v. Engs, 5 Cow. 303, the rule is even more strictly 
stated. In the case of Howard v. It-es, 1 Hill, :-263, the point 
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decided was, that when a bill is dishonored on Saturday, Sun­
day not being a day of business, Monday is to be considered 
as the day following the day of dishonor, and that notice by 
either mail of Monday, if there be two, was in season. This 
was no new doctrine, but in accordance with the rule and with 
the English cases. The facts were, that the bill was presented 
and dishonored in the city of New York, between the hours of 
three and five o'clock, P. M. on Saturday. The plaintiff~ a 
party to be notified, resided at Troy. The ma ii left New York 
for Troy on Sunday; and on Monday at half past five o'clock, 
A. M. and at five o'clock P. M. The notary put into the post­
office in New York, a notice to the plaintiff in season for the 
mail, which left on Monday at five o'clock, P. M. This notice 
the plaintiff received at Troy on Tuesday, at eight o'clock, A. 
M. and on the same day he put into the postoffice at Troy a 
notice directed to the defendant residing at Lansingburg. It 
was contended, that the notice should have been sent to the 
plaintiff by the mail of Sunday, or by the mail of Monday 
mormng. It was decided otherwise in perfect conformity to 
the rule. The former cases were cited with approbation ; and 
there is no indication of an intention to vary the rule laid 
down in them. 

The same rule appears from the decided cases to have pre­
vailed in Massachusetts. The point particularly presented in 
the case of Williams v. Johnson, 17 Mass. R. 449, was, 
whether it was necessary, that the notice to the indorser should 
have been put into the postoffice 011 the day of the dishonor, 
or on the day following, in season for the mail of the day. 
The decision was, that it would be in season to place it in the 
office on the day following that of the dishonor, "provided it 
was put into the postoffice early enough to go by a mail qf 
that day." In the case of Shed v. Brett, l Pick. 401, it is 
said, that notice may be given immediately after the paper has 
been dishonored, "though it is not necessary, it should be 
given until the day after, or if the inclorser is in another 
town, by the next mail after the day, on which the demand is 
made." 
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In the case of Talbot v. Clark, 8 Pick. 54, Parker C. J. 
says, "The law is entirely settled here, in England, and in 
New York, that notice must be sent by the next day's mail 
after knowledge of the dishonor of a bill." 

It does not appear that any such question was presented or 
decided in the case of Chouteau v. Webster, 6 Mete. 1. 

The rule was decided to be the law in this State in the 
cases of Goodman v. Norton, 17 Maine R. 381, and in Beck­
with v. Smith, 22 Maine R. 125. 

The rule of law is differently stated by Chancellor Kent. 
3 Kent, 106. He requires the notice to be put into the office 
on the day following the day of dishonor, or that of the re­
ceipt of intelligence of it ; but does not require to be put 
into the postoffice in season to be conveyed by the post of that 
day. And in a note he states, that to be the rule " now gen­
erally and best understood in England and in the commercial 
part of the United States." The origin of this opinion may 
be found in a note to that page, where ho says, "In Hawkes 
v. Salter, 4 Bing. 715, and Bray v. Hadwen, 5, M. & S. 69, 
and Geill v. Jeremy, I Moo. & Mal. 61, it was held, that the 
holder had in such case [if the demand be made on Satur­
day,] the whole of Monday to write the notice, and that a 
letter by the Tuesday morning's post was sufficient." These 
cases have already been examined, and the first one only has 
appeared to sustain the position. And the position, that the 
notice need not be sent until the post of the second day after 
the day of dishonor, or the day of the receipt of intelligence 
of it, is very objectionable ; as well as opposed to the uniform 
current of authority, a single case excepted. If it were adopt­
ed and applied between the cities of Boston and Portland, 
the effect might be to permit the holder to delay sending a 
notice to the indon.er until the fourth post after the paper had 
been dishonored. Apply the position to a supposed case. 
The mail leaves Boston for Portland twice each day, at seven 
o'clock, A. M. and at three o'clock, P. M. The bill is pre~ 
sented and dishonored in Boston at twelve o'clock on Monday, 
the -notice, if put into the postoffice in Boston too late on 
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Tuesday for the last mail of that day, will be conveyed to 
Portland on W edncsday by the fourth mail after the bill was 
dishonored. This ·wonld permit a delay unnecessary for the 
holder, injurious to the in<lo;-scr, and authorized by no decided 
case. 

Mr. Justice Story, in the case of JJlitchell v. Degrand, I 
Mason, 180, said, "when a bill is once dishonored the holder 
is bound to give notice by the next practicable mail, to the 
parties whom he means to charge for the default." And the 
case of Lenox v. Roberts, was referred to in a note as author­
ity. In section 290 of his treatise on bills, he states the rule 
as Bayley and Chitty <lo, with the exception of making, in sec­
tion 291, the day allowed to each party to consist of twenty­
four hours after the bill has been dishonored, or intelligence of 

it received. In a note, where he doubtless felt at liberty to 
suggest improvements in the law, after quoting the language of 
Chitty, stating the rule, he says, "it appears to me, that the 
rule is not so strict, as it is laid down in this last passage of 
Mr. Chitty; and that it would be more correct to say, that 
the holder, is entitled to one whole day to prepare his notice, 
and that therefore it will be sufficient, if he sends it by the 
next post, that goes after twenty-four hours from the time of 
the dishonor. Thus, suppose the dishonor to be at four o'clock 
P. M. on Monday, and the post leaves on Tuesday at nine or 
ten o'clock, it seems to me, that the holder need not send by 
that post, but may safely wait, and put the notice into the post­
office early enough to go by the post on Wednesday morning 
at the same hour. I have seen no late case which imports a 
different doctrine ; on the contrary they appear to me to sus­
tain it. But as I do not know of any direct authority, which 
positively so decides; this remark is merely propounded for 
the consideration of the learned reader." These two very 

distinguis!1ed jurists, will not claim to be exempted from liabili­
ty to error. While they agree, that the holder has one whole 
day merely to write or prepare his notices, they disagree as to 
what shall be considered a whole day. One holding it to be 
the natural day following the day of dishonor or notice of it; 
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and the other twenty-four hours after those respective events. 
They both appear to have been led by a somewhat inaccurate 
use in the books and in legal opinions of the terms, "his day," 
•' an entire day," and "a whole day," to the conclusion, that 
these phrases were to be understood literally. That such was 
not the intention of those, who introduced and used them, 
could, it is believed, he made apparent by one having suffi­
cient leisure for such an examination. If those phrases were 
to be literally understood, and a rule to be derived from them 
were in all cases to be fully adhered to, the eftect would be 
to contradict, break down, or vary, several other well settled 

rules. Such a construction would require the rule now under 
consideration to be varied in a manner y"et to be ascertained, 
because the time, which shall constitute the day, remains to 
be settled. It would also contradict and require a variation 
of the well established rule, relative to the mode of giv. 
ing notice, when all the parties reside in the same place. 
•' When the parties reside in the same town the holder, or 
other person to give notice, must, on the day after the dishonor, 
or on the day after he received the notice, cause notice to be 
actually forwarded by the post, or otherwise, to his next imme­
diate indorser svJficiently early in the day, that the latter 
may actually receive the same bejore the expiration of that 
day." Chitty on bills, 515; Story on Bills, ~ 291. It would 
have the like effect upon another rule equally well established, 
that when notice is to be given in the place, where the bill has 
been dishonored, to persons or corporations known to be ac­
customed to close their places of business at a certain hour of 
the day the notice should be given to them on the day follow­
ing the dishonor, before the hour for closing their places of 
business. Chitty, 516; Story,~ 291. When Baron Graham 
aaid, in the case of Bray v. lladwen, "that each party was 
entitled to an entire day for the purpose of giving notice," he 
could not have meant, that the notice need not be p~t into the 
postoffice in season to be sent by the post of the day allowed 
to the party. The plaintiffs in that case received notice of 
the dishonor" on Sunday. For the purpose of business, Mon-
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day was considered to be the day of their first knowledge of 
it. The post left at twelve o'clock. They put the notice in 
on the evening of Monday. The Baron said, they were en­
titled to an entire day, and "had the whole of Monday to put 
in their letter." It is obvious, that this was said in answer to 
the argument, that it should have been put in before twelve 
o'clock on Monday to be conveyed by that post. If they had 
been allowed the entire day following that, on which they 
were considered as having received notice, they might have 
placed their notice in the postoffice on Tuesday, after the post 
of that day had departed, and it would have been in season. 
It cannot be believed, that Baron Graham would have sanc­
tioned such a course. It is believed, that no more was in­
tended by the use of such phrases, than that each party should 
have a day to give his notice, taking care to perform that duty 
at such time during the day allowed him, that the notice 
shall be actually given to a party residing in the same place at 
the proper hour of that day, and be sent to a party residing in 
another place by the post of that day. Thus understood, the 
rule allowing each party a day, will not be in conflict with any 
other rule. All the rules will operate in harmony. And this 
is the sense, in which Lord Ellenborough admitted it in the 
case of Smith v. JJ,[ullett, 2 Campb. 208. He says, " if a 
party has an entire day, he must send off his letter conveying 
the notice, within post time of that day." In the case of 
Jameson v. Swinton, 2 Campb. 373, Mr. Justice Lawrence 
seems to have considered the rule as applicable only, where 
all the parties resided in the same place. He could not there­
fore have understood it differently without regarding it as con­
tradicting the well established rule for giving notice in such 
cases. In that case he says, "This is allowing only one day 
to each party, which, where the parties all reside in the same 
town, seems now to be the established rule." 

The rule, as propounded for consideration by Mr. Justice 
Story, to consist of a day of twenty-four hours after the dis­
honor or notice of it, would be liable to this further objection ; 
that the indorser, after having received notice, would often be 
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unable to determine, whether he had been notified in season 
or not, until after he had been able to ascertain the hour of 
the day, when the presentment was made. And this would be 
very inconvenient, when the parties resided in different coun• 
tries, or in distant S,ates. And tho holder also would have 
the power often of affecting the right of the indorser to an 
early notice, by delaying the presentment until a late hour of 
the day. Mr. Justice Thompson observes, in the case of the 
Bank of Alexandria v. Swan, that "the law, generally speak• 
ing, does not regard the fractions of a day." And Lord Ten­
terden, in the case of Geill v. Jeremy, says, "In these cases 
it is of great importance to have a fixed rule, and not to resort 
to nice questions of the sufficiency of a certain number of 

hours or minutes." If the proposed day of twenty-four hours 
should be allowed, it mig-ht often become necessary to have a 
jury determine the hour and moment of presentment to enable 
the Court to determine, whether the notice was sent by the 
next post, that left after twenty-four hours from the time of the 
dishonor. This would be undesirable, and inconvenient. 

The proposed change, which would require notice to be 
forwarded by "the next practicable mail," or " at a convenient 
time after business hours of the next <lay," instead of by the 
post of the next day, is suited to introduce much more in• 
convenience, than it can obviate. 

Is the Court to determine, what was a convenient time after 
business hours, or which was the next practicable mail, and to 
do it in each particular case ; or is there to be an attempt 
to make a general rule? If such an attempt be made, is 
there reason to expect, that any certain and uniform rule 
can be adopted, and prevail throughout the several States? 
Business hours, and that, which may be considered to be a prac­
ticable or convenient time for forwarding notices by the post, 
may be very different in difforent places, and different among 
different classes of business men in the same place. Banking 
corporations and houses often establish hours of business <lifter• 
ing from those of individuals in the same place. Is the rule 
to be varied, and conformed to the business habits of each 
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place, and to those of each class of persons in the same place? 
The arrangement and hour of departure of the post from a 
place may be expected to be changed not unfrequently; and 
no certain rule can therefore be established respecting a prac­
ticable mail. If business hours are to constitute an element 
in the composition, out of which a rule is to be formed, there 
must be proof of those hours in the city or place, from which 
the notice has been sent, and a difference in the testimony 
may be expected from those engaged in different kinds of 
business; and in such case a jury must decide each case 
upon the testimony. Many other inconveniences and dangers 
will present themselves to any one, who duly considers the 
effect of the proposed change. The rule, as now established, 
is certain, uniform, easy of comprehension, not difficult of 
execution, not liable to change by the change of arrangement 
in the post, or of business hours. The one proposed in all 
these particulars is defective, and however apparently salutary, 
if generally received, it cannot fail to be productive of uncer­
tainty, litigation, and loss. 

The result of this examination is a conviction, that the rule, 
as before stated by Bayley and Chitty, is fully established; that 
it has become the settled law in England and in the United 
States; that in the application of it in practice, the Lord's day 
is not to be accounted a day of business or taken into the ac­
count; that the rule, that each party has a day to give notice, 
was never intended to be, and should not be construed so as 
to be in conflict with any other established rule ; that no 
modern case has been found, which has actually decided the 
rights of parties upon a different doctrine ; and that the only 
opinions opposed to these positions are those of Chief Justice 
Best, and Chancellor Kent; Mr. Justice Story, suggesting one 
rather for consideration, than as exhibiting the law, at the same 
time admitting, that it is unsupported by any decided case. 

VOL. XI. 61 
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SAMUEL DuNcAN versus G1LMORE SYLVESTER Sf al. 

Where the description in the deed commences with, "one undivided moiety 

or half part of a certain lot or tract of land, butted and bounded as follows," 
and· proceeds with a particular recital of the metes and bounds of the lot, 

and concludes with these words, - "containing fifty-two acres and eighty 
rods and no more, and including the salmon fishery contiguous to said land," 

but an undivided half of the salmon fishery is conveyed. 

A conveyance by one tenant in common of a specific part of the common 
real estate is void as against a co-tenant; and is not valid until such co-ten­

ant gives notice to the grantee, that he elects to avoid it. 

Where the plaintiff and defendant were tenants in common of a salmon fish• 

ery, the plaintiff is entitled to recover damages, in an action of the case, for 
a continued deprivation of the enjoyment of his rights, in being kept out of 

the occupation of any part of the fishery, after he was :first deprived of it 
by the defendant, without having first regained possession by entry or other• 

wise. 

The owner of laud adjoining tide waters, becomes, by the ordinance of 1641, 
the proprietor of the flats to low water mark, not to exceed the distance of 

one hundred rods, subject to the free fishing of each householder in the 
waters covering them. But the householder, or citizen, does not thereby 
become entitled to plaee weirs, or other permanent ereetions, npon thoc7e 
flats, or to set his nets, or seines, "making them fast in the usual way by 
grapplings to the shore." Tliese are advantages, often of great value, 
which the riparian proprietor has over others. 

TRESPASS on the case against the defendants for cutting 
away the plaintiff's nets, and depriving him of his rights of 
salmon fishery from 1834 to the date of the writ in 1840. 

To show his title, the plaintiff introduced a deed from Ab­
ner Knight to Samuel Duncan, dated July 19, 1819. It ap­
peared also, that Sylvester was the owner of one undivided 
half of the premises, claiming under a deed from Abner Knight 
to George Knight, dated July 18, 1817, and a deed from 
George Knight to him, dated June 20, 1833, and that the 
plaintiff and said George had occupied and enjoyed the salmon 
fishery jointly, from July, 1819, to June, 1833, · there being 
privileges for two strings of nets only. 

The plaintiff proved, that on May 19, 1834, he went to said 
salmon fishery, and attempted to set his net; that the defend­
ants were first there, and forbid the plaintiff from setting his 
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net, and denied his right to any part of it; that Sylvester had 
two strings of nets set ; that the plaintiff proceeded to set his 
string of nets between those of Sylvester, "making them fast 
in the usual way by grapplings to the shore and moorings;" 
that the defendants cut the plaintiff's nets adrift; and that the 
defendants had occupied the whole privilege since. 

Testimony was introduced on each side in relation to the 
income of the fishery and the damage. 

The descriptive part of the deed from Abner Knight to 
George Knight, is given in the opinion of the Court. The 
deed from Abner Knight to the plaintiff, was of an undivided 
half of the same premises described in his deed to George 
Knight. 

At the trial, before SHEPLEY J. the counsel for the defend­
ants contended, that the conveyance from Abner Knight to 
George Knight included the whole of the salmon fishery. The 
Judge instructed the jury, that it conveyed only an undivided 
half. 

The counsel for the defendants further contended, that al­
though the plaintiff's action might be maintained, to recover 
damages for the wrongful act by which the defendants dis­
possessed and ousted him, he was not entitled to recover in 
this action damages for withholding the possession, until he 
first regained the possession by entry or otherwise. 

And the defendants' counsel further contended, that the 
conveyance from George Knight to Gilmore Sylvester, being 
by metes and bounds, although voidable by Duncan, yet that 
the present action was not maintainable, unless Duncan had 
first elected to avoid said conveyance, and given Sylvester 
notice of his election, by entry or otherwise. 

The Judge instructed the jury, that if they were satisfied 
from the evidence, that the defendants dispossessed the plain­
tiff, the foregoing positions of the defendants' counsel consti­
tuted no objection to the recovery by the plaintiff of damages 
for the whole period of time for which he was kept out by the 
defendants from the occupation of his undivided half of said 
fishery. 
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The v~rdict was for the plaintiff, and the defendants filed 
exceptions, which were allowed. 

W. G. Crosby argued for the defendants. The grounds 
taken appear in the opinion of the Court. 

In support of his position, that the resistance on the part of 
the defendants to the occupation by the plaintiff and denial 
of his right, amounted to an ouster, he cited Stearns on Real 
Actions, 41. 

That one ousted cannot maintain trespass for a wrong done, 
after the disseizin and before re-entry. Bigelow v. Jones, IO 
Pick. 164; Stearns, 409, 410; Thomes v. Moody, 2 Fairf. 
141; Allen v. Thayer, 17 Mass. R. 302; Maddox v. God­
dard, 15 Maine R. 222; Porter v. Hooper, 13 Maine R. 29; 
Allen v. Carter, 8 Pick. 177. 

F. Allen, for the plaintiff, understood, that the only point 
on which the Court had any doubt was, whether the plaintiff 
could recover damages for the whole period. He contended 
strenuously, in a written argument, that the plaintiff might so 
recover; and cited Stearns on Real Actions, 13, 46, 150; 
Fitzherbert, 190, 191; Oliver's Precedents, 299 to 315; 15 
Johns. R. 432; Buller's N. P. 70, 71, 73; 17 Mass. R. 289; 
15 Mass. R. 472. 

The opinion of the Court was drawn up by 

SHEPLEY J. -This bill of exceptions presents three ques­
tions for consideration. I. Whether the deed from Abner 
Knight to George Knight conveyed the whole or an undivided 
half of the salmon fishery. 2. Whether a conveyance made 
by one tenant in common of a portion of the common estate 
by metes and bounds be void as against a co-tenant, or valid 
until he give notice to the grantee, that he elects to avoid it. 
3. Whether the plaintiff be entitled to recover damages for 
being kept out of the occupation of any portion of the salmon 
fishery, after he was deprived of it, without having first regain­
ed possession by entry or otherwise. 

I. The description of the estate conveyed by the deed from 
Abner to George Knight, is "one undivided moiety or half 
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part of a certain lot or tract of land situate in Northport afore­
said, and butted and bounded as follows, viz. ;" it then pro­
ceeds with a particular recital of the metes and bounds of the 
lot, and concludes with these words, " containing fifty-two 
acres and eighty rods and no more, and including the salmon 
fishery contiguous to said land." Was the fishery included in 
the lot, half of which was conveyed, or included in the con­

veyance as a distinct portion of property ? There is no indica­
tion of an intention to convey two distinct pieces of property, 
the one being an undivided half of the lot, and the other the 
entire salmon fishery. The grammatical arrangement of the 
language is opposed to such a construction, and is suited to 
convey an undivided half of the fishery as a right appertaining 
to the lot. The word containing, is clearly connected with 
the word lot, or tract, as its substantive, showing, that the 
whole lot contained a certain number of acres and rods. The 
word including, is coupled to it, and must have the same 
antecedent, showing, that the lot included the fishery. No 
other construction can be admitted without doing great vio­

lence to the language. 
2. It appears to have been held, in the case of White v. 

Sayre, 2 Ohio R. llO, that a tenant in common could legally 
convey a particular part of his undivided share of the estate. 
If this were admitted to be the established law, the other tenants 
in common, without any fault of their own, would be deprived 
of their right to enter and occupy every portion of the common 
estate, and of their right to have any portion of it thus con­
veyed, assigned to them on a partition of the common estate. 
Nor can the co-tenant justly be required to give notice to the 
grantee. If he were, he might become a trespasser, before he 
was aware of the existence of such a conveyance. He may 
entirely disregard it, and proceed to occupy any portion of the 
estate as freely as before such a conveyance, because it can 
have no legal effect upon his rights. Bartlett v. Harlow, 12 
Mass. R. 348; Mitchell v. Johnson, 4 Conn. R. 495; Cogs­

well v. Reed, 3 Fairf. 198. 
3. For the purpose of ascertaining, what damages the plain-



486 WALDO. 

Duncan 'V, Sylvecster. 

tiff may be entitle<l to recover, it may be well to determine, 
what right or property he had in the salmon fishery. The 
deeds, from which both parties claim to have derived their 
rights, assume to convey a salmon fishery as contiguous to the 
lot of land, which adjoins the Penobscot Bay. The verdict in 
this case, founded upon the testimony introduced, shows that 

such a fishery may be a valuable property, if it can have a 

legal existence. The State may regulate its navigable waters, 
and the fisheries within them ; yet all the citizens are entitled 
as of common right to the fish in those waters ; while each is 
bound to use this common right as not abusing it; and no one 
can unnecessarily interfere with or injure another in the use of 
the same right. It does not, however, follow, that each will 
be entitled to enjoy precisely the same or equally valuable 
rights. The owner of the land adjoining tide waters becomes, 
by the ordinance of 1641, the proprietor of the flats to low 
water mark, not to exceed the distance of one hundred rods, 
subject to the free fishing of each householder in the waters 
covering them. But the householder, or citizen, does not 
thereby become entitled to place weirs, or other permanent 
erections, upon those flats, or to set his nets or seines, "mak­
ing them fast in the usual way by grapplings to the shore." 
These are advantages often of great value, which the riparian 
proprietor has over others. Having a common right with 
others to fish in those waters, he may, without any unreason­
able exercise of that right, or improper interference with . the 
rights of others, avail himself of these superior advantages. 
This is believed to be the foundation, upon which the valuable 
private rights or privileges of fishery, often conveyed and leased 
by one to another for no inconsiderable amount of money, rest. 
And their existence as private rights, appears to have been 
recognized in the legislation respecting the fisheries. The fish­
ery in this case, described as contiguous to the land, appears 
to have been occupied since 1819, if no longer, as a privilege 
for two strings of nets only, which were made fast by grap­
plings to the shore. Since the year 1833, Ingraham Duncan 
and Gilmore Sylvester appear to have been the owners in com-
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mon of the tract of land, to which this fishery was contiguous. 
In the month of April or May, 1834, Ingraham Duncan leased 
one-half of that fishery to the plaintiff. This would convey to 
him the right, in common with the owner of the other half, 
to use the privilege with the advantage of fastening his nets by 
grapplings to the shore. This right, so secured to him by 
lease, may be properly denominated an incorporeal heredita­
ment, which is described in the books as a right issuing out of 
a thing corporate, or concerning, or annexed to, or exercisable 
within, the same. Thus a right of common, being a profit 
which one has in the land of another to pasture his cattle, to 
catch fish, to dig turf, to cut wood, to travel over, and the like, 
is an incorporeal hereditament. The lease or conveyance of a 
right to make grapplings fast to the shore, for the security of 
nets, can no more be considered as conveying title to any por­
tion of the estate, than a conveyance of a right of way, or a 
right to dig turf could be. If one, who had a private fish 
pond upon his own land, should grant a piscary out of it with 
the right of fastening nets to the bank, such right or privilege 
would still be but an incorporeal hereditament. They would 
be properly so denominated, because in none of these cases 
would any title to the land pass to the grantee. Co. Lit. 4, 
(b.); Com. Dig. Piscary, A. They are rights merely, incor­
poreal, intangible, incapable of a pedis possessio; and pro­
perly speaking, one cannot be dispossessed of them ; for they 
are always considered to be in the possession of those having a 
right of possession or enjoyment. Cruise's Dig. Tit. 35, c. 137 

§ 13. Of course, although one may be disturbed, or prevented 
from enjoying them, he can make no entry to regain posses­
sion ; or maintain any action to regain pos5ession of that, 
which the law adjudges to be already in his possession, and of 
which it declares, that he cannot be dispossessed. The objec­
tion cannot therefore be a valid one, " that he was not entitled in 
this action to recover damages for withholding the possession, 
until he first regained the possession by entry or otherwise."· 
And the authorities relied upon to support it cannot be appli­
cable to this description of property. An action on the case 
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is the proper remedy for one injured by the disturbance or 
deprivation of the enjoyment of an incorporeal hereditament. 
Com. Dig. Action on the case for a disturbance, A.; Stocks v. 
Booth, 1 T. R. 428. It may be maintained by a tenant in 
common of such a right, and he may recover damages against 
his co-tenant for a continued disturbance or deprivation of the 
enjoyment of it. 

The case of Atkinson v. Teasdale, 3 Wil. 278, was an 
action on the case for the disturbance of· a common of pasture 
by a tenant in common against his co-tenant. The declaration 
alleged a disturbance on a particular day, "and on divers 
other days and times between that day and the suing forth of 
the original writ." The plaintiff obtained a verdict, and judg­
ment was entered upon it. The case was much contested and 
twice argued, but no objection was taken to the plaintiff's 
right to recover for the continued wrong. The case of Blis­
sett v. Hart, Willes, 508, was a like action for the disturbance 
of a ferry, against one who had set up another ferry near to 
it. The declaration alleged the injury on a certain day, and 
continued on divers other days and times. The plaintiff had 
judgment. This also was a case much contested and twice 
argued on a motion in arrest of judgment. The forms for the 
disturbance of such rights in the best precedents for declar­
ations, contain a clause for a continuance of the wrong. And 
there is little reason for requiring numerous actions to be 
brought for each disturbance, when entire redress may be ob­
tained by one without a violation of any rule of law. It is 
difficult to perceive any sufficient reason for the application of 
a different rule to actions of this description from that, which 
prevails in actions on the case for other injuries, and in ac­
tions of trespass. And it is well settled, that entire damages 
may be recovered in the latter class of actions for a repetition 
and continuance of the injury, as well as for the first injurious 
act. The case of TVinsmore v. Greenbank, Willes, 577, 
affords a remarkable instance of such a recovery in an action 
on the case, for enticing away the wife of the plaintiff, and 
inducing her to conceal herself from him, and for a continu-
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ance of the injury from August 8, to December 24, 17 42. 
The plaintiff obtained a verdict for heavy damages. The case 
was argued on a motion to set aside the verdict as against the 
evidence, and for excessive damages, and on a motion in arrest, 
and without success. The arguments to set aside the verdict 
do not appear in the report of the case. That it could not 
have escaped their notice, that damages were given for a con­
tinuance of the injury is apparent, for the opinion states a dis­
tinction in this respect between the commencement and the 
continuance of a nuisance; that notice was required for its 
removal, before damages could be recovered for its continu­
ance; and that such a rule was not applicable to that or other 
actions on the case for a different injury, "because every mo­
ment that a wife continues absent from her husband, it is a 
new tort." Indeed it would seem to be more reasonable to 
require one, who had been injured by several distinct acts 

of trespass, committed at different times by the same person, 
to commence different actions of trespass to recover his dam­
ages, than it would to require the plaintiff to commence sever­
al actions on the case for each separate injurious act, showing 
a continued deprivation of his right to enjoy the same fishery. 

The policy of the common law and of our legislature is to 
prevent a multiplication of suits, whenever it can be done 
without introducing confusion of rights, surprise upon parties, 
or practical inconvenience, or injustice. And none of these 
results will be produced by allowing the plaintiff in this case 
to recover for a continued deprivation of the enjoyment of 
his rights. 

It is further insisted in the argument for the defendants, 
that the plaintiff cannot recover against both the defendants for 
such a continued disturbance. It might be sufficient to observe, 
that such a point does not appear by the bill of exceptions to 
have been made during the trial. It is obvious, however, that 
if made, it must have presented a question of fact for the 
decision of the jury, whether both of the defendants continued 
to act together and to deprive the plaintiff of the enjoyment 
of his rights. And it does not appear, that any incorrect in-

VOL. XI, 6:3 
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structions were given respecting it, or that any requested, were 
refused. The bill of exceptions does not recite the testimony 
introduced in the case. There is no motion to set aside the 
verdict as against the evidence, and if there were, the Court 
has no means for determining, whether the jury were author­
ized by the testimony to find, that both the defendants were 
alike guilty. The jury were required by their instructions to 

find, that the plaintiff was kept out of the occupation of his 
half of the fishery by the defendants, not by one of them, 
during the whole time, for which the damages were assessed. 
There is nothing in the case authorizing the Court to deter­
mine, that they were not fully justified by the testimony in 
coming to that conclusion. Judgment on the verdict. 

FRANKFORT BANK versus BENJAMIN JoHNSON ~ al. 

A contingent liability affects only the credibility, not the competency of a 

witness. 

To a commentary of the presiding Judge upon the testimony, whether per­
fectly correct and appropriate or not, a bill of exceptions cannot be taken. 
Juries are not bound by such commentaries, and the Court never refuses to 
counsel the opportunity, in a proper manner, before the cause is fully com­
mitted to the jury, to correct any misapprehension or misstatement of the 
testimony. 

A settlement with the cashier of a bank, made by the directors, is not con­
clusive upon the bank, if the cashier was guilty of fraud in procuring it to 
be made. 

The directors ofa bank have authority to make a settlement with the cashier, 
whose accounts exhibit a deficit in the funds. 

The directors of a corporation have no power to make a donation from, or 
misappropriate, its funds in violation of the laws and rules regulating its 
mode of action. 

But the fraudulent conduct of the directors of a bank, in znaking a settlement 
with the cashier, would not annul or make it void, unless thee cashier was 
also guilty of fraud. 

Corporations are subject to the same laws in relation to the acts of theiv 
agents, which are applied to individual persons with respect to the acts of 
agents of their appointment. 

DEBT on the bond of Johnson, as principal, and of the other 
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defendants, as his sureties, to the Frankfort Bank, dated Oct. 
9, 1839. The case came before the Court on exceptions in 
behalf of the bank, to the rulings and instructions of TENNEY 
J. presiding at the trial, and on a motion to set aside the ver­
dict, as against evidence, and against the weight of evidence. 
The facts sufficiently appear in the opinion of the Court, as do 
also the rulings and instructions of the Judge, to ~hich excep­
tions were taken. 

The case was concisely argued orally by 

• Kelly, for the plaintiffs: - and by 

Hathaway and Hubbard, for the defendants, -and much 
at length, in a written argument, by 

Merrill, for the plaintiffs. 

The opinion of the Court, WHITMAN C. J. holding the Court 
for jury trials in the County of Washington, at the time of the 
argument, and taking no part in the decision, was ~rawn up 
by 

SHEPLEY J. -This is a suit against Johnson, as principal, 
and others, as his sureties, on his official bond, as cashier of the 
Frankfort Bank, made on October 9, 1839. Two breaches are 
alleged. The first, that the cashier " had received the sum of 
$8000, of money belonging to the bank, and given no credit 
for the same, nor in any way accounted for it in the books of 
the bank." The second, that " he had improperly included in 
a settlement an item of interest on the notes and bills of said 
bank, over due, in order to make up his balance of assets equal 
to the liabilities, and equal to his leger account of notes and 
bills," amounting to the sum of $2273,24. The defendants 
obtained a verdict in their favor. The case has been present­
ed by a bill of exceptions, and on a motion to set aside the 
verdict as against the weight of evidence ; and it has been 
argued orally, and by one of the plaintiffs' counsel also, in 
writing. 

The motion to set aside the verdict will be first considered. 
The capital of the bank was $50,000. The deposition of the 



492 WALDO. 

Frankfort Bnnk 'O, Johnson. 

cashier, which had been taken to be used in actions between 
several other parties, was introduced by the plaintiffs in this 
case, as testimony against him ; and thus introduced, it will be 
entitled to the usual confidence, so far as his statements are 

not contradicted by other testimony. It appears from those 
statements, and from other testimony, that the bank was em­
barrassed ; that its assets were not available as cash ; that its 
bills had frequently been presented and payment demanded, 

when the bank had no funds to pay them; that as early as the 
month of December, 1839, the bank had mortgaged property 
for security to the Suffolk Bank to the amount of 11 or 
rn,ooo dollars; that on or about Jan. 20, 1840, it procured 
a loan of Read & Co. of Boston, on notes for $8,000, signed 
by the president and others and indorsed by the bank ; that 
during the following spring or summer a majority of the direc­
tors resorted to the improper and unwise course of purchasing 
its own stock, by using its discounted notes and other paper, 
with the intention to sell it again, apparently hoping by that 
operation to obtain cash or paper of more value, than it then 
held ; that to effect this purpose the president of the bank was 
authorized to use, and did use, $25,400 of its paper in the 
purchase of 308 shares of its own stock; that a contract was 
made, on July 30, 1840, by the president, with Henry Roop 
for the sale to him of 400 shares of its stock at par, to be paid 
for by $~,500, in cash, by $5,000, in acceptances at thirty, 
sixty, and ninety days, which appear to have been paid, and 
by $32,500 in the notes of Roop with a surety, which proved, 
as might have been anticipated, to be worthless. This con­
tract was executed on the second day of September, following; 
and the whole of these proceedings were approved by a major­
ity of the directors. A new cashier was appointed, and the 
former cashier retired on that day, after having, as he states, 
delivered to the new cashier, or to the president, all the assets 
and property of the bank, except some of the bank books, 
which he refused to surrender, till his official bonds were can­
celled. A settlement appears to have been made with him on 
that day, and an account exhibiting the assets and liabilities of 
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the bank to have been made out and signed by him and the 
president, which was the basis of that settlement. The bond 
declared upon appears to have been then cancelled on its face, 
and the names of the principal and sureties, to have been 
erased, that the cashier might exhibit it in that state to his 
sureties as proof of their discharge. That settlement was ap­
proved by a vote of a majority of the directors. The argu­
ment correctly states, that this vote does not authorize the 
cancellation of the bond, or the erasure of the names. The 
president testifies, however, that he did it in the presence of 
the other directors, and the cashier testifies, that two other 
directors, making a majority of the existing board of directors, 

were present and agreed to it. The whole of the proceedings 
therefore, by which the sureties were discharged, appear to 
have been the deliberate acts of the plaintiffs, acting in the 
only manner, in which they could legally act by their regularly 
constituted officers. Such a settlement, with such a disposition 
of the bond, should surely be sufficient to discharge the sure­
ties, unless it was procured by fraud, or unless there be satis­
factory proof, that by some error, not then known and noticed, 
the cashier did not account for all the property of the bank, 
which had been in his possession. The plaintiffs now insist 
upon their right to recover upon both of these grounds. As it 
respects the alleged fraud, it must be a fraud in relation to, or 
touching that settlement, which will destroy its effect; and not 
frauds committed by the officers of the bank upon the stock­
holders or otherwise, having no connexion with that settlement. 
Fraudulent acts, not connected with it, can only be used as 
tending to lead a Court or jury to infer fraud in the settlement, 
because the parties to it had been guilty of previous frauds, 
exhibiting a settled purpose to defraud the bank or its stock­
holders, whenever a favorable opportunity should occur. The 
written argument for plaintiffs does not make this most impor­
tant distinction. Important, because a Court or jury cannot 
be authorized, without proof of such a formed design, to infer, 
that parties have been guilty of a fraud in one transaction, 
because they have been guilty of it in others wholly uncon-
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nected with that one. And however extensive may have been 
the frauds in other matters, an examination of the testimony 
presented to the Court, is far from exhibiting any such evidence 
of fraud in making that settlement, especially on the part of 
the cashier, as would lead to the conclusion, that the jury must 
have acted under the influence of some bias or prejudice in 
finding a verdict for the defendants, on the ground, that the 
cashier had not been proved to have been guilty of any fraud 

in making it. 
The next ground, on which the plaintiffs claim to have the 

verdict set aside, is, that there was full and satisfactory proof, 
that a mistake was made in that settlement, by which the 
cashier did not account for the two items claimed in this suit. 
The most material testimony relating to each of the two items 
will be examined separately. The claim to recover the sum of 
$8000, arises out of the loan procured from Read & Co. 
The cashier receipted for those notes to the president, and 
much reliance is placed upon the effect of that receipt. It 
should not however bind him, much less his sureties, if it 
should appear, that he did not in fact receive those notes as a 
part of the funds of the bank. And the testimony is quite 
satisfactory, if not wholly conclusive, to prove, that he did 
not in fact receive them. It appears, that he was ordered by 
the directors to indorse them in behalf of the bank, and that 
having done so, they were retained by the president, and by 
him passed to Read & Co. to procure funds for the bank; 
that they remained outstanding, unpaid, and not within the 
control of the cashier, at the time of the settlement. He 
does not appear to have had possession of them at any time, 
except for the mere purpose of obeying an order of the direc­
tors by indorsing them. The receipt for them appears to have 
been improperly required, and to have been given through a 
misapprehension of duty and of right. This disposes of so 
much of the testimony, as would charge him with them solely 
on the ground of that receipt. He would however be charge­
able with, and should account for, any proceeds of them when 
received. There is a document, which shows, that he did, or 
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should have received, what was obtained of Read & Co. for 
them. And that is the settlement made by the cashier with 
the president on February 20, 1840. By that document it 
appears, that the president received of Read & Co., for those 
notes, the sum of $7166,64, and that he accounted for it, 
with the cashier. And as it appears from the settlement 
made with the cashier, that the notes were not included in 
the list of the liabilities of the bank, there would appear 
to be a deficiency of assets and charges on the other side 
of that account, equal to the amount of those notes. Thus 
a loss is exhibited, for which the cashier should account, un­
less that loss occurred in the dealings of the bank without 
his fault; and if so, it should have been exhibited in his ac­
counts. Mr. Alden testified on this point, in substance, that 
he had examined the accounts upon the bank books, that the 
cashier's account was balanced, and that a memorandum on 
the book exhibited the four $2000 notes, due to Read & Com­
pany, as unpaid and not included in the settlement. "That the 
$8000 was secured in part by State stock, and sq far is put 
in twice." That State stock appears by the account to have 
amounted to $2000, which would reduce the apparent deficit, 
if Mr. Alden be correct, to $6000. Mr. Bradbury states, in 
substance, the same state of facts respecting these notes ; that 
he examined the books ; that there appeared to be a large 
deficiency in the cash account; that he found the cashier's 
account deficient by the amount of those notes and the other 
item of interest; and that the books were loosely kept. Both 
these witnesses had been cashiers of banks, an·d both state, 
that they do not know, or that they have no reason to suppose, 
that the directors made a mistake in their settlement with the 
cashier. Opposed to this is the testimony of the president, 
that there was at the time of the settlement, a full investiga­
tion which satisfied him, that all was correct; that he is per­
fectly satisfied now, and was then, that there was no deficien­
cy; that he "should have supposed, if there was nothing but 
the account on the book, there was a deficiency of $8000; 
but from what was before the directors, it was clear, the whole 
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was accounted for ; and that he " knows there was no defi­
ciency in Johnson's account." Rich, another director, testified, 
that he was present at the settlement ; that he examined par­
tially the accounts, and discovered no deficiency ; that he knew 
of no money received by the cashier and not accounted for. 
The cashier, in his testimony, introduced by the plaintiffs, states 
positively, that there was no deficiency. The witnesses do not 
state when, or from what cause, the deficit in the accounts 
originated. So far as it respects their testimony, it might 
have arisen, if it existed, from the misuse or subtraction of 
the funds by the cashier, before these sureties became liable. 
Or it might have happened since that time by the action of 
the bank in its negotiations to attempt to sustain its credit, 
and in the purchase and sale of its stock, without the fault 
of the cashier, except the neglect to charge such losses in his 
accounts. No one of the witnesses speaks particularly of the 
profit and loss account, or states the items, of which it was 
composed, while these sureties were liable. The account settled 
only exhibits a loss in that account to the amount of $660, 11. 
There is reason to believe, that no considerable amount of 
losses could have been charged to that account, since this 
bond was executed. For the amount once charged could only 
be diminished by the credit of profits ; and how there could 
have been much profit to credit is not perceived; when it could 
only be derived from its paper, stated not to be available as 
cash, and $25,400 of which appears to have been exchanged, 
as before stated, for its own stock, and on the remainder of 
which the interest appears to have remained unpaid at the 
time of settlement, to the amount of $2273,24. If therefore 
it should appear, that the bank suffered losses during that time, 
without the fault of the cashier, to the amount of the deficit 
exhibited by the accounts, which ought to have been charged 
to swell the account of profit and loss, it would prove, that 
the plaintiffs can have no just claim upon the cashier and his 
sureties to make up that deficiency, which, if Mr. Alden be 
correct, as before stated, amounted to $6000. 

The documents do show, that the bank lost without his fault 
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the discount on the notes for $8000, amounting to $833,36, 
the sum of $1166,64, being all that was received for them. 
The president in his account with the bank, settled on Septem­

ber 2, 1840, makes this remarkable charge against the bank, 

and it was allowed. "For 308 shares of the capital stock of 
this bank, purchased in with tlte $2;j,400 of the debts due the 

bank, by the direction and assent of tl10 directors, $30,800." 
The bank therefore appears to have paid him $30,800, for its 
own stock, purchased by him with its own funds, for $25,400, 
thereby suffering a loss of $5,400. There is another charge 

also in the same account, "for this amount of bills of this 

bank, less the discount, delivered to H. Roop, $25,000." 
The term, "less the discount," is believed to have been used 
to indicate, that the whole apparent amount of the paper de­

livered was not charged, but a sum less by the amount of a 
discount allowed upon it. If this be the true explanation, the 
bank must have sustained a loss on that sum to the amount of 
the unknown discount, which it is not improbable, may have 

been two per cent. because Roop in his contract engages, that 

the bills of the bank shall be taken up in the city of New York 

at a discount of not more than two per cent. But if this last 

item of loss, resting rather upon probability than proof, be re­
jected, there will remain apparently lost by the bank, without 
the fault of the cashier, an amount larger, than the deficit 
according to the testimony of Mr. Alden. In addition to this, 
there is the consideration, that after this bond was executed, 
the directors, knowing the state of the bank, had the most 
urgent reasons for a careful examination of its condition, and 

the state of its funds and resources; and it would have been 

very difficult for the cashier to have misapplied or subtracted 
during that time such an amount without their knowledge, and 
especially without the knowedgc of the president. And it 

could not have been believed that the cashier could have lost, 
wasted, or subtracted, snch an amount without a knowledg-e of 
it. It would therefore have been difficult for the jury to have 
found a verdict for the plaintiffs without coming to a con­
clusion, that the president and cashier had committed deliber-

VoL. xr. 63 
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ate perjury. This they could not have been expected to do, 
when the documents presented to them exhibited the losses 
alluded to as occurring without the fault of the cashier. It 
may be, that those apparent losses may be explained in such a 
manner, as to leave the cashier without excuse for the apparent 
deficit in his account; and it may be, that a more perfect ex~ 
amination would prove, that the only error or fault on his part 
consisted in his neglect to charge those or other losses to the 
account of profit and loss. However this may be, the Court 
can only examine the case, as now presented, without the aid 
of the bank books. 

As it respects the other sum claimed, the argument for the 
plaintiffs assumes, that the proof was conclusive, that "interest 
on the bills and notes" to the amount of $2,273,24, was 
charged by the cashier and included in that settlement. How 
is that fact established ? The account settled contains this 
item, "for notes and bills discounted, $36,990,82." If charged 
to the bank it was contained in that item. The only witness, 
who appears to have testified respecting it, was Mr. Bradbury. 
According to the bill of exceptions, he stated, that " in the 
notes and bills discounted the columns were not added up ; 
interest cast on notes and bills to Sept. 2, 1840. There was 
$2,273,24, interest on bills and notes, which made the amount 
carried into the trial balance ; the face of the notes was only 
entered, being $36,987,66, without any interest; and the ac­
count was deficient the amount of the interest aforesaid, and 
the four $2000 notes, as appeared on the books." If this. 
witness stated correctly, that the face of the notes without any 
interest, amounted to $36,987,66, as the cashier charged the 
bank for them in the account settled but $36,990,82, there 
could be in that charge an excess of only $3,16. The witness 
also stated, that the item of interest "made the amount carried 
into the trial balance," and that the account was deficient to, 
that amount; but he appears to have stated it to be so, "as it 
appeared on the bank books." And if by "the trial balance" 
the witness intended, as is probable, to refer to one contained 
in the bank books., there would be nothing inconsistent in the 
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testimony. And if he did not, it is not perceived, how those 
two statements can be reconciled ; and in such case the testi­
mony would afford no satisfactory proof, on which a verdict 
could be found for the plaintiffs for this part of their claim. 
The result of a careful examination of the testimony is, that 
there is no just ground to believe, that the jury conducted im­
properly in finding a verdict for the defendants, and that the 
Court would be wholly unauthorized to set it aside. 

The questions of law presented by the bill of exceptions 
remain to be considered. It is contended, that Benjamin 
Shaw was not a competent witness, because he was responsi­
ble to the bank for his negligence and misconduct in making 

\ 

the settlement and cancelling the bond. This objection as-
sumes it to be a fact already proved, that he had been guilty 
of them. Whatever may be the result of this suit, he will 
not thereby be relieved from such liability. A verdict for 
the defendants would not be legal testimony in a suit against 
him to prove, that the settlement was correctly made, or that 
the bond was properly cancelled, because it could only be 
matter of record in a suit between other parties. It has been 
long settled, that such a contingent liability affects only the 
credibility, not the competency, of the witness. In the case 

•of the Union Bank v. Knapp, 3 Pick. 96, the clerk, who 
testified that he made the mistake, which occasioned the 
suit, and that, if the money should be lost, he would sell his 
house or any thing else, if required, to pay it, was held to be 
a competent witness for the bank. It is also contended, that 
he was interested in the event of this suit, because certain 
depositions, taken at his expense, to be used in this and other 
suits, would be taxed in the bill of costs recovered by the de­
fendants in this case, if they should prevail, and that Shaw 
would thereby be entitled to the whole expense, and to call 
upon Johnson for it, instead of the proportion agreed to be 
paid. But no such result would follow. Their agreement re­
specting the payment of that expense would not be altered or 
affected, nor could either of them obtain any new rights, by 
t.he use which might be made of them by either of the parties. 
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The next objection is to the instruction, "that the jury 
would be authorized to presume, the directors knew of the de­
ficiency, if it appeared distinctly upon the books, unless the 
plaintiffs satisfied them, that the directors did not know of 
such deficiency." It is said, that this was equivalent to with­
drawing the testimony of the two directors entirely from the 
jury. It ~s not perceived, that it could have such an effect, 
unless the jury should c0nclude, that their testimony disclosed 
such a want of intelligence, as to render it unworthy of their 
confidence. 

The next complaint relates to the instruction, "that if the 
account was imperfect, it did not follow, that the deficiency 
was not made up on settlement, and might be paid without its 
appearing on the botlks." The truth of this, as an abstract 
proposition, cannot be denied; and the jury were to judge, 
whether it was applicable to the testimony introduced. If it 
be alleged to be an unfair commentary upon the facts, juries 
are not bound by commentaries upon the facts, nor do they 
consider themselves to be. They will judge, whether they are 
founded upon a misapprehension, or even upon a perversion of 
the facts, if such a case may be supposed, and will give them 
such weight only, as they may deserve. The Court never 
refuses to counsel the opportunity in a proper manner to cor-• 
rect any misapprehension or misstatement of the testimony; 
and the proper time to do it, is before the cause is fully com­
mitted to the jury. To such commentaries upon the testi­
mony, whether perfectly correct and appropriate or not, a bill 
of exceptions cannot be taken. Jackson v. Carver, 4 Peters, 
80; Ex parte Crane, 5 Idem, 198. These observations apply 
not only to this objection, but to several other remarks made 
by the presiding Judge upon the testimony. To the one con­
tained in the next cause of complaint, "that he w~s not aware, 
that the plaintiffs had offered any evidence, which they relied 
upon to show fraud ;" and to those relating to the crippled 
condition of the bank, to the intelligence of a witness; and to 
the probability, that he would suffer the amount claimed in 
this suit to escape his attention, or that it would be unnoticed 
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by the other directors ; to the expression of his own opinion, 

that he could hardly think so, and to his allusion to the argu­

ment of the plaintifis' counsel. 

The next cause of complaint, so far as it has not been al­

ready noticed, is found in the instruction, "that if the settle­

ment was obtained, when there was a deficiency, by the fraud 

of the cashier by imposing upon the directors, or they aided 

him in the fraud, the plaintiffa could recover. But fraud was 

not to be presumed, but might be proved by circumstances 

more or less remote." This instruction, so far as it embraced 

the matters connected with the settlement, was favorable to the 

plaintiffs, giving to them the benefit of any testimony tending 

to prove, that the settlement vrns under such circumstances 

procured by the fraud of the cashier acting separately or with 

the aid of the directors. If the counsel did not consider it to 

be sufficiently comprehensive to embrace every possible mode, 

in which the cashier might have been guilty of fraud in that 

settlement, they should have requested more full instructions. 

There can be no doubt, that the law as stated, was correct. 

The last and most material cause of complaint, as found in 

the instructions, is, "that the vote of the directors of Septem­

ber 2, 1840, and the cancellation of the bond, if made in the 
presence of the directors there present, was conclusive against 

the plaintiffs, unless the plaintiffs had satisfied the jury beyond 
a reasonable doubt, that the settlement was made through mis­
take, or ignorance of a deficiency, which actually existed ; that 

if there was a deficiency, and the directors had foll knowledge 

of it, and no fraud was practised by the defendant, the plain­

tiffs could not recover, as it was competent for the directors to 

allow the cashier such sum, as they pleased, if it were ten 

thousand dollars, as between them, and if so, and a settlement 

made without fraud of defendants, the settlement would be a 

defence." And that "no fraud in the directors would annul 

or avoid the settlement unless participated in by Johnson." 

It will be necessary to examine separately the legal proposi­

tions contained in the different clauses or sentences. That re­

specting the vote of the directors and the cancellation of the 
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bond could not have been understood by the jury, as affirming, 
that they would be conclusive regardless of all considerations 
of fraud, if the settlement was not made through mistake or 

ignorance of a deficiency ; for they were instructed, that it 
would not be conclusive, if the cashier had been guilty of 

fraud in procuring it to be made. Being thus understood, the 

plaintiffs surely can have no just reason to complain of it. 
If there be error in it, the error will be found in its being 
too favorable to them, by allowing the validity of those acts to 

be affected by the mere ignorance of the officers of the bank. 
The next clause, which states in effect, that if the settlement 
was made with a knowledge on the part of the directors, that 
there was a deficit in the assets and without fraud on the part 

of the cashier, it would be valid, may be considered as in­
volving two affirmations ; that the directors had competent 
authority to make it, and that its validity would not be af­
fected by their own fraud only. The part having reference to 
any fraud, alleged to have been committed by them, will be 

considered in connexion with the direct affirmance of the 
same propos1t10n. To deny the authority of the directors of 
a bank to make a settlement with a cashier, whose accounts 
exhibit a deficit in the funds, would be to refuse to the bank 
all right and power to adjust, settle, and relinquish, disputed 
claims. A right fully existing in every person and corporation 
capable of transacting business in the usual manner, and nec­
essary to enable them to do it. Such a power is not to be 
confounded, as it appears to have been -in the written argu­
ment, with one sometimes assumed by the officers and agents 

of a corporation, and which has no legal existence, to make 
donations from, or misappropriate, its funds in violation of the 
laws and rules regulating its mode of action. This power to 

settle and relinquish such claims cannot be affected by the 
amount, which its exercise may enable them to dispose of. 
The remark, "that it was competent for the directors to allow 
the cashier such sum, as they pleased, if it were ten thousand 
dollars," when applied to the facts of the case, only affirmed 
that they had the power to settle and to relinquish all claim 
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to recover from the cashier any deficit exhibited in his ac­
counts, whatever the amount might be ; and did not assert, 
as the written argument insists, that they had the right or 
power to "give away the property of the company by tens 
of thousands." For to suppose, that the cashier did not 
deny, that he was justly chargeable with the amount claim­
ed, is to disregard his positive testimony to the contrary, 
and to suppose him to be guilty of fraud in the settlement. 
And if guilty of it, he continued to be liable according to 
the instructions, although he had made a settlement, and ob­
tained an erasure of the signatures to the bond. The re­
maining clauses assert, that the fraudulent conduct of the 
directors in making that settlement would not annul or avoid 
it, unless the cashier was also guilty of fraud. This is con­
sidered in the written argument as a most extraordinary 
and startling proposition, and at variance with the settled 1aw

7 

as exhibited by the judicial opinions of the highest tribunals. 
Let the effect of a contrary doctrine upon the practical affairs 
of life be considered. A person employs an agent, who within 
the scope of his authority makes a contract with another, and 
in so doing conducts fraudulently towards his principal, the 
person with whom he contracts, being entirely innocent and 
ignorant of the fraud. Is that contract to be annufled and the 
innocent person to be compelled to suffer loss for the negli­
gence, folly, or misfortune of the principal, who employed the 
unfaithful agent, and is such a principal to throw the loss upon 
the innocent, instead of seeking his redress from his own un­
faithful agent? Such a question requires no answer; and yet 
it exhibits the practical result of the doctrine contended for, 
unless corporate bodies and their directors or agents are to be 
exempted from the appliGation of the rules of law, which are 
operative, when applied to individual persons. And why 
should a corporation, or its stockholders, be permitted to select 
unfaithful agents or directors, who in the exercise of the pow­
ers conferred upon them in making contracts or settlements 
with innocent persons, commit frauds upon the corporation, 
and then to claim to be relieved from the effect of those con-
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tracts and settlements, and the consequences of their own 
conduct in the selection of such agents, and to throw their 
losses or any part of them upon the innocent parties, instead 
of being required to abide by them, and being left to obtain 
their redress from their own fraudulent agents? Are corporate 
bodies to be so favored by the law, as to be held irresponsible 
for the misconduct of agents of their own selection, while the 
innocent, with whom they transact business, arc to be made to 
suffer the losses occasioned by it? ·when judicial tribunals 
decide these questions in the affirmative, there may be cause 
for alarm. But they have not so decided. In the case of 
Minor v. The lllechanic's Bank of Alexandria, I Peters, 71, 
much relied upon in the argument, the cashier was considered 
to be aiding the directors to commit the frauds upon the bank, 
and it is so expre,,sly stated by Mr. Justice Story, who says, 
"the question then comes to this, whether an act or vote of 
the board of directors, in violation of their own duties and in 
fraud of the rights and interest of the stockholders of the 
bank, could amount to a justification of the cashier, who was 
a particeps criminis." But if such directors or agents should 
assume powers not conferred upon them, and while doing so 
commit frauds upon the corporation, no doubt it would be 
entitled to relief from any contracts or settlements so made, 
because it would be tho duty of the person contracting or 
settling with them to make himself acquainted with tho extent 
of their power. 1Vhile those clauses in tho instructions are 
under consideration, it should be remembered, that they are 
founded upon the supposition, that the jury should conclude, 
that the cashier was a perfectly innocent party in making that 
settlement with tltc directors, who arc to be considoi·ed as 
conducting fraudulently within the scope of their authority; 
and there can be no doubt, that the law was correctly stated. 

There remains one other cause of complaint, that the pre­
siding Judge refused to instruct tho jury as requested, "that if 
any one or more of the directors, who approved the settlement 
of the Qd Sept. 1840, acted under a mistake in so doing, the 
remainder of said directors voting would not constitute a legal 
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majority, and said vote would not be binding upon the plain­
tiffs." The proposition would seem to amount to this, that a 
majority of the directors of a corporation, legally authorized to 
bind it in the transaction of business, is not to be ascertained 

by computing the number present, but by ascertaining the in­
telligence, with which they acted ; and that if a number of 

them, sufficient to prevent a majority, arc so careless, as not to 
understand all the facts, which they might, and ought to know 

to enable them to make a proper contract or settlement, the 

corporation will not be bound by it, although the other party 
supposed, that they all were fully informed of every fact. If 
the law were such as the requested instruction supposes it to 
be, it would allow a corporation to vacate or annul its own acts 

and contracts by proof of the carelessness or ignorance of the 

agents of its own selection, and to make the other party charge­
able with the consequences resulting from it. It could not 
claim to be relieved on the ground of mistake, for relief is 
granted in such cases only, when the error or mistake was 
mutual. The doctrine of the requested instruction is inadmis­

sible as a rule of law, and as one might have been assured, it 
is not sustained by any legal authority. 

The exceptions and rnotion are overruled. 

CHARLES EDMUNDS versus SAMUEL WwmN. 

To maintain an action for goods sold and delivt>red, the plaintiff must prove 
the contract of sale; the delivery of the goods, or such a di~position of 
them as will be equivalent to it; and their value. 

If there be proof of the sale and deli very of goods, and no proof of payment, 
the presumption of the common law is, that they were sold on credit, or 
that the right to detain them for payment was waived. 

When a jury have retired and have again come into Court without having 
agreed upon a verdict, the power of the presiding Judge is not limited by 
the Rev. Stat. c. 115, § 67, to the explanation of such questions of law 
only as should be voluntarily proposed by the jury. 

ExcEPTIONs from the District Court, REDINGTON J. presid­

ing. 
VoL. x1. 64 
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Assumpsit on an account annexed to the writ, which was for 
one "red sleigh," under date of Nov. 24, 1840, charged at 
$36. The plaintiff, to make out the issue on his part, called 
one Sewall Gilbert as a witness, who testified, that sometime 
in the fall, probably in November, 1840, he and the defendant 
left Thomaston, where the latter resided, and proceeded to­
gether, in a horse wagon, to the town of Brooks; and the suc­
ceeding day they came to Belfast, on their way to Thomaston, 
and put up at the Phmnix House ; there having been a fall of 
snow, the defendant stated to the witness, that he was going 
down to the plaintiff's shop to buy a sleigh, and went away and 
was absent about half an hour, when the defendant and the 
plaintiff returned, bringing with them a sleigh, into which they 
harnessed the defendant's horse, the plaintiff stating at the 
same time that he had sold the sleigh to " Sam," and the de­
fendant that he had bought it; and thereupon the defendant 
and witness went off in the sleigh. The witness thought such 
a sleigh worth $ 26 or $ 27. 

The defence relied on was, that the sleigh was purchased 
with money, and paid for at the shop of Edmunds, before the 
delivery at the Phcenix House, as testified to by Gilbert. The 
testimony of Gilbert being the only evidence in the case, the 
defendant moved the Court to direct a nonsuit, which the Judge 
declined to do; whereupon the cause was submitted to the 
jury, the defendant's counsel contending, that in the transac­
tion, as testified to by the plaintiff's witness, the plaintiff stat­
ing that he had sold, and the defendant that he had bought, 
the presumption was, that the sale was a cash sale, and the 
purchase money paid at the plantiff 's shop before the delivery 
of the sleigh at the Phrenix House, and that it was incumbent 
on the plaintiff, before he could prevail, to prove in some way, 
either negatively that the sleigh was not paid for at the time 
of purchase, or affirmatively that the sale was on credit, or 
that the usual course of dealing in the plaintiff's business was 
on a term of credit, which had expired before the commence­
ment of this suit. But the Judge ruled otherwise, and in­
structed the jury, that from the facts proved, if they believed 
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the testimony, there was no legal presumption for or against 
the proposition of a cash sale, or for, or against a sale on 
credit; and that the rule of law, that where one party has 
proved his property into the hands and use of another, that 
other party is held to account or pay for the same, applies 
here ; and that the plaintiff, having proved the sleigh into the 
hands and use of the defendant, had gone far enough, and 
was entitled to their verdict, unless the evidence had satisfied 
them, that the defendant had paid for the sleigh ; and that 
the burthen of proof here was on the part of the defendant. 

Under these instructions, the jury, after having been in their 
room sometime, returned into Court and took their seats, the 
foreman declaring that they had not been able to agree, and 
that there was no prospect of their being able to agree. Where­
upon the Judge again addressed the jury substantially as be­
fore, reciting the aforesaid rule of law, and instructing them 
that the same was sufficient for the plaintiff to entitle himself 
to their verdict, unless the defendant, on whom was the burthen 
of proof, had, from all the evidence in the case, satisfied them 
that the sleigh had been paid for. The jury returned a verdict 
for the plaintiff for the sum of $27,75; and the defendant 
filed exceptions to the several rulings and instructions of the 
presiding Judge. 

H. C. Lowell, for the defendant, argued in support of the 
positions taken in defence at the trial, and contended that the 
rulings and instructions were erroneous. He cited Cushing's 
Pothier on Cont. of Sale, 205; Com. on Cont. (3d Am. Ed.) 
205; 2 Kent, 492; Hill. on Sales, 3, 151; 7 Wend. 406; 6 
Cowen, llO; 4 Green!. 376; 3 Green!. 97; Q Green!. 5; 6 
Shep!. 436. 

Heath, for the plaintiff, said that a presumption of law, was 
an inference from facts proved. There was no proof, that 
such articles were uniformly sold for cash, and the law will not 
make any such presumption. 3 Taunt. 27 4 ; Hill. on Sales, 
9; 3 Wheat. 75; 3 B. & P. 585. 

It being a matter of inference, it was rightly left to the jury. 
17 Mass. R. 188; 1 Mete. 221. 
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The opinion of the Court was drawn up by 

SHEPLEY J. -The principal question presented by this bill 
of exceptions will be <lecided by ascertaining, what proof is 
necessary to maintain the action for goods sold and delivered. 
This appears to be determined, by the rules of evidence, to be 
proof of the contract of sale; of the delivery of the goods, or 
such a disposition of them, as will be equivalent to it; and of 
their value. 2 Stark. Ev. 874, Mete. Ed. The contract may 
be proved by testimony showing the terms of the agreement; 
the admission of the existence of the contract by the parties; 
or their acts affording satisfactory evidence, that one must have 
been made. Business is so transacted between man and man, 
that it frequently happens, that no proof, of what took place 
between them, when the contract was made, or when the goods 
were delivered, can be produced. vVhen goods are not sold 
on credit, the seller may detain them, uritil the price is paid 
by the purchaser. If there be proof of a sale and delivery, 
and no proof of payment, the presumption of the common 
law is, that they were sold on credit, or that the right to detain 
them for payment was waived. Hence it is, that entries made 
in the handwriting of a deceased clerk or other person, of the 
delivery of goods, arc considered as sufficient proof of a sale 
and delivery, without any evidence of what actually took place 
at the time. Pothier's treatise on the contract of sale is found­
ed upon the civil law, which differs from the common law in 
some particulars, holding, that the right of property does not 
become vested in the purchaser by a sale and delivery without 
payment of the price, unless the goods were sold on credit. 
The language, which the witness states, that the parties in this 
case used at the time of the delivery, did not exhibit the terms 
of the contract of sale, but their admissions only, that such a 
contract had been made. From the use of that language 
payment would not necessarily be inferred, or the reverse of it. 
Hathaway v. Burr, 8 Shepl. 567. And the case was left 
subject to the general rules of evidence applicable to the action 
for goods sold and delivered. 

It appears, that the jury returned into Court, before they 
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had agreed upon a verdict; and that they were again instruct­
ed, what would be the conclusion of the law upon the facts sub­
mitted to them. It is contended, that this was erroneous. Such 
is believed to have been the settled practice in those judicial 
tribunals, in which the Judges have been accustomed to com­

mit the cause to the jury by a statement of the law accom­

panied by a commentary in elucidation of the facts. The 
right to do so in this State is recognized by statute. That the 
words, "if proposed to him," contained in c. 115, ~ 67, were 

not designed to limit the power of the J_udge to the explana­
tion of such questions of law only, as should be voluntarily 
proposed by the jury, will be obvious, when it is considered, 
that a discretion is therein confided to him to restate any par­

ticular testimony and to send them out, before they have 

agreed, more than once; and that to enable him to exercise it 
properly he must make suitable inquiries respecting their diffi­
culties, and thus become informed of any respecting the law 

as well as the facts. Exceptions overruled. 

JoHN LITTLE, Pet'r. versus J.urns CocHRAN Sf al. 

The justices taking the examination of a debtor, should not administer 
the oath prescribed by the statute, if they discover by the examination any 
thing inconsistent with tho oath. Any course of examination, therefore, 

by the creditor, which would have a tendency to exhibit conduct of the 

debtor inconsistent with that oath, would be pertinent and appropriate. 

The debtor is required by the oath to declare, not only that he has not con­

veyed property with iutcnt to defraud the creditor on whose execution he 

has been arrested or committed, but also that he has not, since that debt 

was contracted, conveyed or entrusted to any person or persons whomso­

ever, all or any part of the estate, real or personal, whereof he has been 

the lawful owner or possessor, with any intent or <lesign to secure the same, 

or to receive or expect auy profit, advantage or benefit therefrom, to himself 

or others, with any intent or design to drfraud any of !tis creditors. 

If the justices deprive the creditor of his rights, by prev@ting or restraining 

such an examination, a writ of certiorari will be granted, on the petition of 

the creditor. 

Harding argued for the petitioner, citing Hayward, peti­
tioner, IO Pick. 358, and Dow v. True, 19 Maine R. 46. 
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Handley argued for the respondents. 

The opinion of the Court was drawn up by 

SHEPLEY J. -This is a petition for a writ of certiorari, to 
bring before the Court the record of the proceedings of two 
justices of the quorum, in taking the disclosure of Isaac Carkin, 
jr. under the statute for the relief of poor debtors. The jus­
tices have presented, under their signatures, a document certified 
by them to be the record of their proceedings. It commences 
with the second interrogatory propounded to the debtor ; and 
it presents such an appearance as to prevent one from conclud­
ing, that one leaf or page must have been removed or lost, 
since it was authenticated. There is a leaf annexed, not 
authenticated in any form, or referred to in the record, exhibit­
ing three motions purporting to have been made by the attor­
ney for the creditor, and remarks as if made for a decision 

upon them by the justices. The counsel have presented 
another document certified by one of the justices to be a true 
copy. It commences with a formal statement, that an applica­
tion had been made by the debtor to be admitted to take the 
oath; that the notification and return had been examined by 
them and found to be correct; that they proceeded to an ex­
amination of the debtor ; and that he disclosed four notes of 
hand, signed by Stephen Simmons, dated April 18, 1839, for 
$ 100 each, and interest, and an execution against one Jones 
for about $10, which are stated to be among the debtor's 
effects in bankruptcy, and assigned over to the creditor, subject 
to that lien. It then states, that the attorney for the creditors 
put the following interrogatories, and the first as well as the 
other interrogatories and answers then follow. With this doc­
ument also, but not annexed to it or referred to in it, is pre­
sented a loose leaf, signed by the justices and not certified to 
be a copy of any record or proceeding, exhibiting the same 
matter contained in the leaf annexed to the first document. 
Without noticing the less important inaccuracies thus present­
ed, some of the objections to the validity of the proceedings 
of the justices will be considered. It appears from the dis-
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closure, that the debtor formerly purchased a tract of land of 
Daniel F. Harding, and for security, mortgaged the same to 
him. This mortgage was not recorded, and the debtor after­
ward conveyed the same premises to Stephen Simmons for 
$400, and received the promissory notes disclosed in payment. 
One of the objects of the attorney for the creditor appears to 
have been, to show by the interrogatories and answers, that the 
conveyance to Simmons was merely colorable and made with 
an intention to defraud Mr. Harding. The following interrog­
atories, with the decisions of the justices respecting them, 
appear in both the documents presented. 

"28. What was your intention in selling the land to Sim­
mons instead of Harding? The Court decide the above ques­
tion an improper one. 

"30. At the time you conveyed to Simmons as aforesaid, 
had he any attachable property ? was he then reputed to be a 
man of property or no property ? did you make any inquiries 
as to his standing? The Court decide the above not to be 
pertinent to this case. 

"36. When you conveyed the land to Simmons, how did 
you calculate to pay Harding's notes? Objected to by debt­
or's attorney, saying we have answered far enough, inasmuch 
as we have been fourteen hours under examination, and pray, 
that this examination will cease. Counsel for creditor prays, 
that the examination go on." 

Thus closes the disclosure, which is then signed by the 
debtor. The justices in their certificate state, that they "re­
ceived all pertinent interrogatories, that were propounded," 
and that the debtor answered them. There is no other expla­
nation of the conclusion of the disclosure, unless it be found 
in the leaves before alluded to, which cannot be regarded as 
part of the record or permitted to have any influence. If the 
matter therein contained were a part of the record, it would 
communicate little more light. The justices probably relieved 
the debtor from making answers to the interrogatories before 
noticed, and thus concluded their examination, because they 
did not consider it to be material to a com~ct decision of the 
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question before them, whether the <lcbtor had made the con­
veyance to Simmons with an intent to defraud Mr. Harding, 
as he was not the creditor, on whose execution the debtor had 
been committed. It is now contended, that such an inquiry 
was not pertinent. The justices are not to administer the oath 
prescribed by the statute, if they shall discover by the examin­
ation any thing inconsistent with the oath. Any course of 
examination, therefore, which would have a tendency to exhibit 
conduct of the debtor inconsistent with that oath, would be 
pertinent and appropriate. The debtor is not required by the 
oath to declare only, that he has not conveyed property with 
intent to defraud the creditor, on whose execution he has been 
committed or arrested ; but that he has not, since that debt 
was contracted, " conveyed or entrusted to any person or per­
sons whomsoever, all or any part of the estate, real or personal, 
whereof I have been the lawful owner or possessor, with any 
intent or design to secure the same or to receive or expect any 
profit, _advantage, or benefit therefrom, to myself or others 
with an· intent or design to defraud any of my creditors." 
The debtor should therefore have fully answered any questions 
tending to show, that he had so conveyed that land to Sim­
mons. As the justices appear to have deprived the creditor of 
his rights by preventing or restraining such an examination, 
the writ prayed for may be issued. 
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DANIEL MARSTON versus REUBEN HuMPHREY Sr al. 

Where a bill in equity prays that the administrator, the widow and the minor 
children of a person deceased, intestate, may be decreed to release to the 
plaintiff their interest in the real estate which belonged to such intestate at 
the time of his decease ; and the administrator and widow have made 
answers, and proof has been taken, but no guardian, generally, or ad litem, 
has been appointed for the minors; the bill should he dismissed for want 
of proper parties, or the proceedings in taking proof be set aside, and the 
plaintiff left to proceed in making proper parties, and thereafter to perfect 
his case for a hearing. 

Where the fat,her conveys to the son real estate under; a parol agreement, 
that the son should pay the debts of his father, and support his father and 
mother during their lives; and years afterwards, he having paid the debts, 
the son gives to the father a bond wherein it is said, that if the son shall 
well and truly provide for and support the father and mother during their 
lives, "then this obligation to be void; otherwise to remain in full force, 
and the aforesaid deed to be void ; " the case is not cognizable in equity by 
this Court as one of trust, either express or implied. 

Nor can the Court decree a re~onveyance on the ground of enforcing the 
specific performance of a contract in writing, for no contract for a recon­
veyance is found. 

And even if there were a stipulation in the bond, that the estate, upon breach 
of the condition, should be reconveyed, stiJI if the grantee in the deed, and 
obligor in the bond had deceased, after a partial performance, leaving a 
widow and creditors who had no knowledge of any latent equities, a court 
of equity might well hesitate, when so great an alteration had taken place, 

Vot. x1. 65 
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in the exercise of the power of decreeing a reconveyance, as it must first 
appear that it would be strictly equitable to make such decree. 

If the plaintiff in equity once had a right to a specific performance of a con­
tract, and had, nevertheless, prosecuted his claim at law for damages for the 
breach of it to judgment, his claim to a specific performance would no 
longer remain. 

And when the obligor in the bond had deceased, and the estate, in the due 
administration thereof, had been rendered insolvent, and the obligee had 
presented his claim for the breach of the condition thereof, and it had been 
allowed, and the list of allowed claims had been returned to, and allowed 
by the Judge of Probate, it is tantamount to a judgment at law in his favor, 
and equally deprives him of the right to a specific performance. 

Tms was a bill in equity brought against Reuben Hum­
phrey, as administrator of the estate of William Marston, de­
ceased, Margaret Marston, widow of said deceased, and the 
five minor children of said William Marston. The adminis­
trator and the widow put in answers, and the plaintiff proceed­
ed and took his evidence. The minor children never had any 
guardian appointed by the Judge of Probate, and none was 
appointed for them for the present suit. They did not appear. 

The facts sufficiently appear in the opinion of the Court. 

Fessenden and Deblois argued for the plaintiff. The prin­
cipal grounds on which they claimed to support their bill are 
stated in the opinion of the Court. Deblois, in his opening, 
cited 7 Johns. R. 557 ; 3 Johns. Ch. R. 367 ; 4 Johns. Ch. R. 
302 ; 5 Littel, 77 ; 1 Tenn. R. 79 ; 4 Bibb, 11 ; 4 Hen. & 
M. 450; 1 Desaus .. 191; 4 Paige, 115; 2 J. J. Marsh. 487; 
1 Gill & J. 272; 3 Litt. 444; 1 Story's Eq. ~ 30; 1 Cruise, 
33, ~ 5; 1 Inst. 202 (a); 1 Roll. Ahr. 474; 22 Pick. 238; 2 
Story's Eq. 24; 14 Pick. 27; 12 Pick. 233; 16 Mass. R. 221; 
1 P. Wms. 321; 3 Ves. 696; 5 Ves. 303; 1 Johns. Ch. R. 
342; 2 Mad. Ch. 128; 1 Sch. & L. 135; 2 P. Wms. 294; 
15 Ves. 349; 16 Ves. 278; 19 Ves. 325. 

Longfellow, sen'r, argued for the defendants, citing 17 
Mass. R. 303 ; 8 Greenl. 320. 

The opinion of the Court was drawn up by 

WHITMAN C. J. - As the jurisdiction of this Court, in mat­
ters of equity, is limited and specific, it is essential that every 
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bill should aver clearly and explicitly such facts as will bring 
the case within some one or more of the specifications. In 
this case the averments are, that, in October, 1828, the plain­
tiff conveyed in fee all his real estate to William Marston, 
since deceased, by deed in form absolute and unconditional, 
purporting to be made for the consideration of one thousand 
dollars by him paid ; that the same was, nevertheless, made 
without any consideration actually, at the time, received there­
for ; that the inducement to make the deed was an agreement, 
verbally made between the plaintiff and said William, that he 
should support the plaintiff and his wife, who were his parents, 
during their lives, and pay all the plaintiff's debts; that about 
six years afterwards, William made a bond to the plaintiff with 
a condition, in which it is recited, that "on the first day of 
October, 1828, the said Daniel Marston conveyed to the said 
William Marston, by deed, all the real estate, that he then pos­
sessed;" and then proceeds to say, if the said William Mars­
ton shall well and truly provide for and support the plaintiff 
and his wife during their lives, " then this obligation to be void ; 
otherwise to r~m'~full force ; and the aforesaid deed to be 
void;" thatWit'ffam has since deceased, and has not perform­
ed his contract ; ·that his estate is insolvent, and that William, 
immediately after taking said conveyance, entered into posses­
sion of the premises conveyed, and so continued until his death, 
in 1840, when he left a widow, and five minor children. The 
prayer of the bill is, that the wife and children may be decreed 
to release their interest in the estate so conveyed to William ; 
and that the deed made to him may be cancelled; or that the 
said wife and children, and the administrator, may be decreed 
to make suitable provision for the support of the plaintiff and 

his wife during their lives. 
The widow of William, and the administrator of his estate, 

are the only parties defendant before us ; and they have filed 
their answers, admitting that the estate had been conveyed, as 
set forth in the bill, and the entry and possession under the 
conveyance, by William till his decease ; and averring that he 
paid the debts due from said Daniel, amounting to about nine 

~ 
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hundred dollars. To these answers a replication has been filed; 
and the cause has, thereupon, proceeded to proof, without the 
appointment of any guardian, ad litem,, for the minor children; 
so that their interests have not been represented. 

It is very clear, that this course of proceeding was irregular. 
The rights of minors in a court of equity are not to be disre­
garded. Upon motion the Court would have appointed some 
one as guardian, who would have looked to their interests; and 
no proceeding to take proof should have been resorted to, till 
he had become a party before the Court. It is true, that even 
then, a decree could not be made against the interests of his 
wards, that would be absolutely conclusive upon them. But it 
is to be presumed that the guardian would so represent their 
interests, as that the Court would be enabled to make a decree 
in reference to them, which would not be disturbed when they 
became of age. A reasonable time thereafter would, neverthe­
less, be allowed them to question its justice. In the present 
'state of the case it would be regular, either to dismiss the plain­
, tiit:s bill for the want of proper parties ; or to set aside the pro-
~dings in taking proof, and leave the plaintiff to proceed in 
~ng proper parties, and thereafter to perfect his case for a 
hearing. 

But there appearing to the Court to be some reason to doubt 
if the plaintiff, upon proceeding de nova, could present a 
case entitling him to the relief prayed for, we have fully heard 
the arguments of his counsel in reference thereto ; and the 
result in our minds is, that the bill must be definitively dismis­
sed. The objections to its maintenance, even with proper 
parties, are insurmountable. The bill itself docs not state a 
case clearly within any of the specifications of equity powers 
delegated to this Court. 

The conveyance set forth to William was not in trust, either 
express or implied; not implied, because, as the bill states, the 
conveyance.was made upon a stipulation, that, in consideration 
of it, William should pay the plaintiff's debts, and support the 
plaintiff and his wife during their lives, which, it is evident, 
had been partially performed. At the time the bond was ex-
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ecuted it must be presumed the plaintiff's debts had been paid 
by William, as six years had then elapsed after the making of 
the conveyance, and as the payment of debts forms no part 
of the condition of the bond ; and, not only so, but until that 
time, the plaintiff must have been satisfied with the perform­
ance of that part of the agreement, also, relating to the support 
of himself and wife, as otherwise some reservation or stipula­
tion would then have been made concerning it. The case, 
then, is not cognizable by us as one of trust. 

The counsel for the plaintiff places his claim to our inter­
ference upon the ground, that we have power to enforce the 
specific performance of contracts in writing; and considers 
the bond as forming a contract for a reconveyance of the 
estate upon a failure, which is alleged to have taken place, in 
the performance of the condition; or that we have power to 
decree, that provision shall be made for the support of the 
plaintiff and his wife during their lives. But there are many 
obstacles presented in the case to the exercise of such a power 
in either of the proposed modes. Whether specific perform­
ance of a contract shall be decreed depends upon the circum­
stances of each particular case. Story on Eq. <§, 7 42. It must 
appear that it would be strictly equitable to make such a de­
cree. "If the character and condition of the property, to 
which the contract is attached, have been so altered, that the 
terms and restrictions of it are no longer applicable to the state 
of things," equity will not interfere. lb. <§, 7 53. The refusal 
of a court of equity to interfere works no injury. The right 
to proceed at law will be thereby unaffected. And where a 
decree for specific performance must be refused, even by courts 
having general equity powers, there are few, if any cases, in 
which it would be proper to decree damages for non-perform­
ance. lb. <§, 797, 798 and 799. This Court can hardly be 
considered as clothed with any such power. It is nowhere 
given in express terms ; and we must be very cautious in as­
suming equity powers by inference. 

The bond, supposed to contain an agreement for a reconvey­
ance, is not in terms to that effect. The stipulation in it is 
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merely that a conveyance, long before made, operating a com.; 
plete and absolute transfer of title, should be void. There is 
not a word of stipulation for a reconveyance of the estate. It 
is merely said, that the deed shall be void. By this stipulation, 
upon non-performance, the deed either becomes void, or it does 
not. If it becomes void, there is no ground for a court of 
equity to interf~re. The estate upon reentry would revest in 
the grantor; and so the remedy would be complete at law. If 
the stipulation has no such effoct, then it is merely nugatory. 
In either case to decree a reconveyance would be unauthorized 
by any stipulation contained in the bond. It would not be an 
enforcement of an agreement made by the parties. 

But if there were a stipulation in the bond, that the estate, 
upon breach of the condition, should be reconveyed, a court of 
equity might well hesitate in the exercise of its power, under 
the circumstances disclosed in this case. While the estate in 
fee was absolute in William, it would seem that he intermarried 
with the defendant, now his widow. She then acquired a right 
to be endowed thereof upon his decease. No court of equity 
could disregard such a right. She had no knowledge, we 
must presume, for there is no evidence tending to show that 
she had, of any latent equities, if any there were, connected 
with the estate in favor of the plaintiff. Such latent equities 
would operate as a fraud upon her, if they could be so en­
forced as to deprive her of a right, which every appearance 
indicated to her, that she acquired on her intermarriage with 
the deceased. 

Again, it is scarcely to be questioned, that the deceased, 
after receiving the conveyance, in pursuance of the under­
standing between him and the plaintiff, paid debts, due from 
the plaintiff, to a considerable amount, and in part consid-
eration for the conveyance. This would, certainly, create 
an equitable lien upon the estate; and a reconveyance of it 
could not be decreed till there could Le an adjustment of the 
amount so paid. 

Again ; the rights of the creditors of the deceased are to be 
considered. The plaintiff placed in the hands of the deceas-

., r' 
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ed the estate in question, with the semblance at least of an 
absolute ownership therein. Relying upon that, as we may 
well presume, they gave him credit, insomuch that his estate 
upon his decease was ascertained to be insolvent. They could 
not have been apprised, so far as appears, of any equitable 
claim that the plaintiff might pretend to have in the estate. 
It would operate now as a fraud upon them if the title in the 
deceased were now to be annulled. A court of equity could 
not aid in any such procedure. 

Another obstacle, of not less magnitude, the right of the 
plaintiff to the relief sought for, is to be found in the exhibits 
introduced by the defendants, which show that the plaintiff 
must be regarded as having sought his remedy at law upon his 
bond. It appears that he has, in pursuance of the provisions 
of law, preferred his claim, under that instrument, to the com­
missioners appointed to examine the claims against the estate 
of the deceased, which has been represented as insolvent; and 
that they have allowed him, for the breaches of the condition 
therein, a sum much beyond the penal sum of the bond ; and 
much beyond the value of the estate in question; and that 
this, among the list of claims allowed, has been, without objec­
tion, returned to and accepted by the Judge of Probate. This 
is tantamount to a judgment at law in his favor for the amount. 
It is so treated in reference to the liability of the administrator 
for the dividend thereafter to be declared. If the plaintiff had 
a right to the specific performance of a contract, and had, 
nevertheless, prosecuted his claim at law for damages for the 
breach of it to judgment, it would be unprecedented, still to 
allow him to succeed in a claim in equity for a specific perform­
ance. 

Bill dismissed. 
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THOMAS AusTIN versus IsAAC STEVENS. 

The husband of a tenant for life is not regarded as holding the land ad­
versely to the title of the rcvcrsioners during the continuance of his legal 

right to the occupation thereof; but if he continues in possession after 

the determination of that estate, claiming it as his own, he is then to be 

considered as holding by an adverse title. 

Under the provisions of Rev. St. c. 91, § 1, and c. 145, § 6, the demand­

ant may maintain a writ of entry, declaring on his .own seizin, when he 

has a deed of the demande-:1 premises, duly acknowledged and recorded, 

from the owner thereof, if his grantor could have maintained the action; 

although such grantor was disseized thereof by the tenant at the time of 

the execution and delivery of the deed. 

By the common law, permanent improvements made and annexed to the 
freehold by a tenant for life or years, became a part of the estate of in­

heritance. And such was the law in this State, prior to the act of 1843, c. 

6, additional to c. 145 of Rev. St. 

The legislative department of the government may, prospectively, determine 
that a tenant for life shall have the right to make permanent improve• 
ments upon the estate; and that he, or those claiming under him, shall be 

entitled to receive compensation for the value of them, to be ascertained 
in such manner as it may judge best. 

If the St. 1843, c. 6, must be construed to be applicable to a case where by 
the laws of the State, the improvements made by the tenant for life had 
been incorporated into and become a part of the reversionary interest, and 
were the absolute property of the reversioner; and to authorize one, who 
had no title to the improvements, for many months before the passage of 
the act, to obtain the value of them from the grantee of those who during 
that time had, by the existing laws, a perfect title to them; so much of the 
act, as attempts to do this, must be in direct conflict with those provisions 
of the constitution of this State, which secure to each citizen the right to 

possess and preserve his private property, unless it be required for the 
public use; and is therefore wholly inoperative. 

IN a writ of entry dated Oct. 28, 1844, the demandant, 
declaring on his own seizin within twenty years and alleging 
a disseizin by the tenant, demanded an undivided portion of 
a farm in Windham. The general issue was pleaded, with a 
brief statement, wherein the tenant requested that the jury 
would inquire, and by their verdict ascertain the increased 
value of the premises by reason of the improvements made 
thereon by him. 
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At the trial before WHITMAN C. J. the demandant proved 
title in Jonathan Varney; the marriage of Varney with Dor­
othy Sanborn; the will of Varney; his death; the approval 
of his will in the Probate Court, Sept. 10, 1806, wherein he 
devised to said Dorothy " the whole of my estate, real and 
personal, during her natural life;" the marriage of said Doro­
thy afterwards with Stevens, the tenant; and that they lived 
upon the premises until her death, on April 4, 1841. 

The reversion was not devised by Jonathan Varney; and 
the demandant read in evidence deeds, duly acknowledged and 
recorded, made since the decease of said Dorothy, from heirs 
at law of Jonathan Varney to the demandant, of about four­
ninths of the farm. 

The tenant then offered in evidence deeds from the collector 
of United States direct taxes to Howe, but made no proof of 
any preliminary proceedings, showing authority to make the 
deed; from Howe to Staples; from Stevens and wife to Sta­
ples ; and from Staples to Stevens and wife. The counsel for 
the demandant objected to the admission of each of these 
deeds; and the objections were sustained by the presiding 
Judge, and the deeds were excluded. 

The tenant then offered "evidence to prove the increased 
value of the premises by reason of the improvements made on 
the same by himself, and that they were proper and judicious 
under the circumstances of the case ; and that he had been in 
the sole possession of the premises, claiming title in himself 
exclusively, since the date of the deed of Staples to him in 
January, 1819, and that since that time he claimed the prem­
ises adversely to the reversioners. This evidence was objected 
to by the demandant, and excluded by the presiding Judge. 

The tenant contended, that the dcmandant could not, under 
the facts, sustain his action, because that at the time he took 
his dee.cl from the heirs of Jonathan Varney, the tenant was in 
possession of the premises, claiming title thereto. This objec­
tion was overruled by the presiding Judge. 

The Judge ruled, that the deed from Staples to Ste,eus 
gave the latter no title to the land as against the reversioners 

VoL. xi. 66 
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or their grantees, and did not entitle the tenant to claim for 
his improvement of the estate against them, or either of them; 
and could not be set up as available against the title proved by 
the demandant, as derived by him under the deeds of the 
heirs and reversioners of the estate demanded. 

If the rulings were correct, the tenant was to be defaulted; 
otherwise the cause was to stand for trial. 

The case was argued in writing. 
The argument for the tenant was as follows, by 

W. P. Preble Sr Son. 
It appears from the case reserved, that Dorothy Varney, 

widow of Jonathan Varney, became possessed of the demanded 
premises by virtue of a will, approved Sept. 10, 1806, whereby 
her deceased husband bequeathed the same to her during her 
natural life. It further appears that the defendant afterward 
married the said widow and thereby became tenant, for the life 
of his said wife, of the demanded premises. It further appears 
that the wife died April 4th, 1841. It also appears that Wood­
bury Storer, acting as collector of the direct tax imposed by 
the government of the United States, on the alleged failure of 
the tenant to pay the tax assessed on said premises, conveyed 
the same by deed to Daniel Howe, dated August 11, 1818, 
and recorded the same day. It also appeared that said Howe 
on the same eleventh day of August, 1818, by a deed duly 
acknowledged and recorded, conveyed the same premises to 
Joseph Staples. It also appeared, that the defendant and his 
wife Dorothy by deed, dated Nov. 4, 1818, and recorded Sept. 
8, 1844, conveyed all their right in the premises to said Joseph 
Staples. It further appeared that said Joseph Staples by his 
deed dated January 9, 1819, duly acknowledged and recorded 
the same day, conveyed to the defendant the demanded prem­
ises. It further appears, that the defendant has been in the 
sole possession of the premises, occupying and improving them 
as his own, claiming title in himself exclusively and adversely 
to the supposed reversioners since the said 9th day of January, 
1819, the date of said Joseph Staples' deed to the defendant. 
That, since the said time, he has increased the value of the 
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demanded premises by improvements made on the same by 
himself, and that such improvements were proper and judi­
cious under the circumstances of the case. It further appears, 
that after the death of the said Dorothy and before any entry 
made by the heirs in reversion of Jonathan Varney, the de­
mandant purchased of the supposed heirs of the reversion of 
the premises, by deed duly executed and recorded, about four 
ninths of the demanded premises, and thereupon on 28th Oct. 
1844, sued out the present writ of entry, counting on his own 
seizin within twenty years, and a disseizin by this defendant. 

The first objection to the plaintiff's maintaining the present 
suit, is, that the defendant at the time when the said supposed 
heirs of the reversion undertook to convey the premises to the 
demandant, was in the sole and exclusive possession thereof 
claiming them as his own, occupying them under a deed 
from Joseph Staples, duly acknowledged and recorded, and 
under a possession avowedly adverse to any claim of the 
heirs. The Rev. Stat. c. 145, ~ 6, does not authorize the 
purchasing up of dormant titles. It is still necessary that the 
grantor should be in possession of the premises conveyed at 
the time of conveying them, either actually or constructively 
and in contemplation of law. The statute referred to, dis­
penses with an actual entry when there was a right of entry, 
but only in the case of the person who had the right of entry, 
and not in the case of his grantee. If the statute should be 
construed otherwise, the whole law in regard to the purchase 
of dormant titles is necessarily repealed by implication. 

In case of an actual disseizin, the disseizor has a right of 
entry at any time within twenty years, and he can maintain no 
action after a lapse of twenty years ; it follows therefore, that 
if the grantor, having a right of entry merely, there being a 
person in the actual possession and improvement and holding 
the premises adversely, can convey the title to a third person, 
without entry, and that third person without entry can main­
tain an action, declaring on his own seizin, the whole law of 
real estate by virtue of the sixth section referred to, has under­
gone a radical change, and every person is at liberty to specu­
late in dormant titles, who chooses to embark in it. 
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The second objection to the ruling of the Judge, is, that at 
all events, the defendant is entitled to his betterments. By the 
deed of the defendant and his wife to Staples of Nov. 4, 1818, 
the wife ceased to have any interest in the premises. 

The defendant, at the time of the commencement of the 
plaintiff's suit, had been in the possession of the demanded 
premises, for more than twenty years, claiming them as his 
own. Now it is contended that under section 23d of the Rev. 
Stat. already referred to, the defendant is entitled to his better­
ments, for he has been in actual possession claiming them for 
more than six successive years before the commencement of 
the action. In connection with this branch of the case the 
Court is referred to the additional act to chapter 145, of the 
Rev. Stat. approved March 4, 1843. 

If the deed from Staples of Jan. 9, 1819, should be constru­
ed as conveying to Stevens, the defendant, only the life estate 
in the premises which formerly appertained to Dorothy Stevens, 
then the defendant is the assignee or grantee by deed from the 
tenant of the life estate, and falls within the provisions of the 
additional act referred to, provided his buildings and improve­
ments, erected and made by the defendant, were proper and 
judicious under the circumstances of the case. Now the case 
expressly finds, the improvements made by the defendant were 
of that character. 

Fessenden, Deblois Sr Fessenden, in their argument for the 
demandant, contended : -

That the main questions arising on the report of this case, 
were decided in the case, Varney v. Stevens, 22 Maine R. 331. 

The deed of Stevens and wife to Staples, and his deed back 
to them, had no effect whatever upon the rights of the rever­
sioners. They were mere naked releases, for a nominal con­

sideration, passing the life estate to Staples and from him back 
to them. The deed from Stevens and wife to Staples could 
not operate as a forfeiture of their life estate, for that only was 
conveyed. Having failed to accomplish his object by fraud, he 
attempts to do it by procuring an act of the legislature to give 
him betterments, which did not belong to him, as was decided 

in the case already cited. 
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The statute of March 4, 1843, cited and relied on by the 
counsel for the tenant, if applicable to the present case, is un­
constitutional and void. 

On the decease of the widow of Jonathan Varney, his heirs 
at law became seized of the whole estate, in fee simple, unen­
cumbered by any legal or equitable claim to betterments or im­
provements made thereon. They had vested rights to the 
whole estate ; and no law passed by the legislature, after their 
rights had so vested, could divest them. The direct effect 
would be, to take the property from one man and transfer it to 
another by an act of legislation. And this the legislature can­
not do. Constitution of Maine, art. 3, ~ 1, 2, -art. 6, ~ 1, 
-art. 4, ~ 1, - art. 1, ~ 21 ; Ken. Pur. v. Laboree, 2 Greenl. 
2i5; Lewis v. Webb, 3 Green!. 326; Lewiston v. Durham, 
4 Green!. 140; Oriental Bank v. Freeze, 18 Maine R. 109; 
Society, Sfc. v. Wheeler, 2 Gallison, 14:3; Dash v. Van Kleeck, 
7 Johns. R. 47i; 3 Dall. 386; 11 Mass. R. 396. 

On the death of the tenant for life, the defendant's right 
wholly ceased ; and any improvements made by him upon the 
premises were but a part of the estate ; a'nd as such belonged 
to the reversioners. New Gloucester School Fund v. Brad­
bury, 2 Fairf. 118; Runey v. Edmands, 15 Mass. R. 291; 
Varney v. Stevens, before cited. 

After the marriage the tenant had a legal right to the enjoy­
ment of the estate in right of his wife until her death, and did 
not hold adversely to the reversioners. They had no power to 
enforce their rights until her death. To entitle any one to 
betterments, there must be a holding adversely to the owner. 
Varney v. Stevens, 22 Maine R. 331 ; Bacon v. Callender, 
6 Mass. R. 303; Mason v. Richards, 15 Pick. 141; Lar­
com v. Cheever, 16 Pick. 260. 

The opinion of the Court was delivered on April 24, 1846, 
as drawn up by 

SHEPLEY J. -This is a writ of entry by which the posses­
sion of certain lands in Windham is demanded. A farm, 
comprising the premises, was formerly owned by Jonathan 
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Varney, who by his will, proved on September 10, 1806, de­
vised the same to his wife during her natural life. She was 
afterward married to the tenant, and continued to reside with 
him upon it until her death on April 4, 1841. It was sold to 
Daniel Howe by a collector of direct taxes assessed under a law 
of the United States, and was conveyed to him on August 11, 
1818. He on the same day conveyed his right to it by a deed 
of release to Joseph Staples. The tenant and his wife by a 
like deed, conveyed all their right to it to Staples, on the 
fourth day of November following. And Staples by a like 
deed, conveyed all his rights to the tenant on Jan. 9, 1819. 

The legal effect of all these proceedings, so far as the rights 
of the tenant could be affected by them, was determined in 
the case of Varney v. Stevens, 22 Maine R. 331. In that 
case it was decided, that he must be considered to have been 
in possession of an estate for life under a legal title to it, and 
that he could not therefore be regarded as holding the estate 
adversely to the title of the reversioners during the life of his 
wife, by virtue of a possession and improvement. Since the 
determination of that estate, he must be considered as claiming 
to hold by an adverse title. As the demandant claims an un­
divided portion of the estate by conveyances from some of the 
heirs at law, made while they were thus disseized by the tenant, 
he could not according to the rules of the common law main­
tain this action. The statute, c. 145, 1§, 6, provides, that "the 
demandant shall not be required to prove an actual entry under 
his title, but proof, that he is entitled to such an estate in the 
premises, as he claims, as heir, devisee, purchaser, or otherwise, 
and also, that he has a right of entry therein, shall be deemed 
sufficient proof of the seizin alleged in the declaration." This 
section alone would not authorize the demandant to maintain 
the action. He could not prove, that he had a right of entry. 
For a conveyance made by a person disseized to another not 
in possession, would not, by the rules of the common law, 
convey even a right of entry. But those rules have in this 
respect been changed by statute, c. 91, ~· 1, which provides; 
"when any person shall make a deed of any lands or other 
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real estate owned by him in severalty, or in common with 
others, acknowledged and recorded in the manner prescribed 
in this chapter, whether at the time of the execution and de­
livery of the deed he is seized or not seized of such lands or 
estate, but to or for which he has a right of entry, such lands 
or estate, or all the title or interest, which the grantor has in 
the same, shall pass by such deed of conveyance as effectually, 
as if the grantor was at the time of the conveyance, seized of 
the same." However great may be the mischiefs anticipated 
by such a change of the common law, as will permit dormant 
titles to be purchased from persons disseized, who have a right 
of entry, it has been the pleasure of the legislature thus to 
authorize it, by language too clear and decisive to admit of 
any different construction. The heirs at law of Varney, from 
the facts presented, appear to have had a right of entry into 
the premises, when the demandant obtained conveyances from 
some of them, and he thereby brings his case within the pro­
visions of the statute, c. 145, ~ 6, by which he may maintain 
the action by proof of a right of entry, without any proof of 
an actual entry. 

The tenant offered to prove, that the estate had been in­
creased in value by proper and judicious improvements made 
upon it by him. By the act of March 4, 1843, the sections of 
statute, c. 145, from the 26th to the 45th inclusive, except the 
35th, are made applicable "to all real actions now pending or 
hereafter brought by a reversioner or a remainder man, or his 
or their assigns, after a termination of a tenancy in dower, or 
of any other life estate, against the assignee or grantee by deed 
of or from the tenant of the life estate, or against the heirs at 
law, or legal representatives of such tenant." The effect of 
this legislation would seem to be to authorize the grantees, 

heirs, or legal representatives, of a tenant for life to claim and 
obtain compensation for the increased value of the premises 
by reason of all proper and judicious improvements made upon 
them by him or them, by the proceedings in an action brought 
to recover possession of them, although such tenant for life, or 
his grantee, may not have held the premises by an adverse 
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possession, or for any particular period of time. And to do it 
even in cases, where by the existing laws those improvements 
may have become a part of the estate of inheritance before the 
passage of the act of March 4, 1843. For the act makes 
those sections applicable to all such actions between such par­
ties without regard to the facts or circumstances, which have 
occurred in any particular case before its enactment. 

By the common law permanent improvements made and 
annexed to the freehold, by a tenant for life or years, became a 
part of the estate of inheritance. Elwes v. Mann, 3 East, 
38. The act of March 4, 1843, appears to have been passed 
with a knowledge, that such was the law. For if the improve­
ments, to which it refers, were not so connected with the free­
hold, that they became part of the estate, the person making 
them, or his assignee or legal representative, would have been 
entitled to the benefit of them by removing them without any 

statute provision. 
The legislative department of the government may by law 

determine, that a tenant for life shall have the right to make 
permanent improvements upon the estate, and that he or those 
claiming under him shall be entitled to receive compensation 
for the value of them to be ascertained in such mode, as it 
may judge best. In many conceivable cases such statute pro­
visions may be alike desirable for the promotion of the best 
interests of the parties entitled to the estate and for the public 
welfare. Courts of equity of general jurisdiction have been 
so sensible of this, that they have at times interposed to aid 

or permit such improvements to be made by a tenant for life, 
or to make compensation for them. In the case of Hibbert 
v. Cook, 1 Sim. & Stu. 55~, the vice chancellor ordered 
compensation to be made to a widow, who was a devisee for 
life, out of her former husband's personal estate for expenses 
incurred by her in finishing a new mansion house on the de­
vised estate, which house the testator had nearly completed 
before his death. But he refused to make any compensation 
for repairs, which she had made upon it in consequence of 
an injury by the dry rot. While the lord chancellor would 
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not, in the case of Nairn v. Majoribanks, 3 Russ. 582, 
authorize a new roof to be put upon a mansion house by a 
tenant for life at the expense of the testator's estate, even if it 
should appear to be for the benefit of all parties interested in 
the estate. In the case of Cogswell v. Cogswell, 2 Edw. 2;H, 
it appeared, that city lots with buildings upon them had been 
devised for life. That ten feet were taken from the fronts of 
the lots after the death of the testator to widen the street, by 
which the buildings upon the lots were destroyed. The Court 
directed the executors to appropriate a sum out of the resid­
uary personal estate to rebuild upon them, reserving an interest 
of six per cent. upon the cost, with a reasonable sum for depre­
ciation and repair, to be paid out of the rents during the life 
estate. 

While the exercise of the legislative power is admitted to be 
both constitutional and expedient, to determine what shall be 
the respective rights and duties of tenants for life, and of re­
versioners in relation to improvements made during the contin­
uance of the estate for life, it will! not follow, that their rights 
to such improvements can be aherod or changed, after they 
have been fixed and established by the laws existing at the 
time, when the life estate falls. The right of the legislative 
department to authorize a person holding lands by possession 
and improvement, to claim and obtain compensation for his 
improvements has been admitted.. But if he should voluntarily 
abandon his improvements with the land, and they should by 
the existing laws, as they would now do, become the property 
of the owner of the estate, would any intelligent person claim 
for the legislature the constitutional power to deprive the owner 
of any portion of his estate except for public use ? Although 
there is a similarity between the grantee of a tenant for life and 
one holding by possession and improvement in this, that the 
tenant in each case is found in possession of the premises ; yet 
there is an essential distinction between them at common law 
in this, that by the determination of the estate for ·life an event 
has occurred, by which the rights of a grantee of a tenant for 
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life to improvements have been determined, while no event 
attended by such consequences has occurred to affect the rights 
of one holding by possession and improvement. So an act of 
the legislature might constitutionally determine, what should be 
the rights of married women to dower in the estates of their 
husbands ; and might deprive them of their right to claim it on 
the decease of their husbands. But should a widow, by the 
existing laws, become entitled to dower in the estate of a de­
ceased husband, no one would insist, that she could be de­
prived of that dower by an act of the legislature. 

In this case, by the laws of the State, as they were at the 
time of the death of the tenant for life, on April 4, 1841, the 
permanent improvements made by the person in possession of 
the estate for life became absolutely incorporated into, and a 
part of, the reversionary estate. Those improvements had 
continued to be an integral part of that estate for twenty-three 
months before the passage of the act of March 4, 1843. If 
that act must be construed to be applicable to such a case, 
and to authorize one, who had no title to the improvements for 
nearly two years before its passage, to obtain the value of them 
from the grantee of those, who during that time had by the 
existing laws a perfect title to them, it is manifest, that so much 
of the act as attempts to do this, must be in direct conflict 
with those provisions of the Constitution of this State, which 
secure to each citizen the right to possess and preserve his 
private property, unless it be required for the public use. 

The tenant is to be defaulted. 
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Emv ARD WHITE versus J onN HENRY Sf' al. 

A minor son is not emancipated by a marriage without the consent, and con­

trary to the directions of his father. 

A payment of wages to a minor seaman, not emancipated, and known Ly his 

employer to have Leen under the age of twenty-one years at the time of 
making the contract, furnishes no defence to an action by his father to re­

cover the same, who had no knowledge of the hiring until after the wages 

were earned. 

AssuMPSIT to recover the wages of a minor son of the plain­
tiff for the term of three months and twenty days, commencing 
on Oct. 28, 1843, as a seaman on board a vessel belonging to 
the defendants. 

The services were performed, and the defendants proved 
payment therefor to the son, and contended that this was a 
discharge from the father. 

The defendants at the time of making the contract, knew 
that the son was under age. The plaintiff did not know of 
the intention of the son to go to sea, nor of his having shipped 
until after he had sailed. The plaintiff had always supplied 
his son with the means of support so long as he would stay 
with him. The son was married in 1842, against his father's 
wishes, and without his consent, and contrary to his direction, 
having gone secretly into the State of Connecticut for that 
purpose, because his father would not permit him to marry 
here. The plaintiff has never expressly or impliedly given his 
assent to the marriage, but has always been ready and willing 
to support his son in a manner becoming his degree and station 
in life. The son, however, has declined to live with his father, 
and has lived with his wife, having no children, when not at sea. 

If the plaintiff was entitled to recover, the defendants were 
to be defaulted, and judgment was to be entered for the 
amount of the wages, at fourteen dollars per month ; and if 
not, the plaintiff was to become nonsuit. 

Haines, for the plaintiff, could find no authority showing 
that a minor son would be emancipated by a marriage, against 
his father's wishes, without his consent, and in a mode forbid-
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den by our laws. Such marriage does not change the relation 
between father and son. Emancipation will not be presumed, 
but must be proved. Sumner v. Sebec, 3 Green!. 223. 

The father is entitled to the earnings of his minor son, 
where there has been no emancipation. 2 Mass. R. 115; 15 
Mass. R. 275; 3 Green!. 77; Reeves' Dom. Rel. 290; Law 
Reporter, vol. 7, 132. 

Mitchell, for the defendants, said that the son was married, 
and lived away from his father, and in the same neighborhood, 
and within seven miles of the defendants. No notice was 
given by the plaintiff to the defendants, that he claimed the 
earnings of the son. The defendants had no knowledge, that 
the marriage was without the assent of the father, and they 
had a right to presume from the circumstances that the father 
gave his assent. The marriage is legal, although the father's 
consent was not given. 16 Mass. R. 159. Here the son made 
the contract and received the pay; and upon the facts, the 
father is not entitled to receive payment a second time. 3 
Pick. 201; 2 Mete. 13. 

The opinion of the Court was drawn up by 

TENNEY J. -It is a general principle well settled, that pa­
rents are under obligation to support their minor children, and 
that they are entitled to their earnings. When a contract be­
tween the parent and child exists, that the latter shall enjoy 
the fruit of his labors ; or when the parent neglects to support 
him, the rule will not apply. If the father, or person hav­
ing the care and control of the minor, should consent to his 
marriage, this may be another exception to the principle, so 
far as his earnings are necessary for the support of his wife 
and children ; for the consent to the marriage may imply a 
consent that he should, from his earnings, have the means of 
discharging his new obligations. 

The statute requires, that when a male, under the age of 
twenty-one years is to be married, the consent of the parent, 
guardian, or other person having the care or government of 
such party within the State, shall be obtained before marriage. 
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Rev. Stat. c. 87, ~ 7. We cannot believe that the violation 
of an express provision of law, can secure to a minor, who is 
guilty thereof, a privilege, which he would not otherwise pos­
sess, and constitute another exception to the general law. 

If the son is not entitled to his earnings, a payment to him 
of their value by his employer, (without the consent of the 
father, express, or implied) knowing his minority, cannot de­
prive the father of the right to recover a just compensation for 
the labor, of which he has been deprived without his own fault 
or neglect. 

The case at bar finds, that the son, whose wages are claimed 
in this action, refused to live with his father, who provided 
every thing necessary for his comfort and convenience. He 
went away without the knowledge, and married against the 
will and express direction, of his father. The father has in 
no way consented that he should have his earnings, but has 
always been ready and willing to support him in a manner be­
coming his degree and station in life. The defendants, know­
ing that he was a minor, without the knowledge or consent of 
his father, employed him as a seaman, and have paid him his 
wages in full. 

To allow this defence to prevail would hold out encourage­
ment to sons, impatient of parental control, while in their 
minority, to resist the reasonable authority of their fathers, and 
give the latter little means to secure their own legal rights be­
yond the exercise of physical restraint; would offer inducements 
to youth to enter into improvident and ill advised marriages, 
which maturer years would cause them to regret and deplore. 

It is insisted that the defendants were authorized to suppose, 
that the son's marriage was by the father's consent. The fath­
er could not be deprived of that, which was his own, when no 
negligence was imputable to him, and the defendants by the 
knowledge of the son's minority, could have informed them­
selves of the facts before they made payment to him. 

Defendants to be defaulted, and judgment to be entered at 
the rate of $14 a month for the time the son was employed, 
and interest from the date of the writ. 
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PETER LuNT &r al. versus ZACHARIAH B. STEVENS, 

In an action brought by 1wo plaintiffs, a writing signed by one of them, not 
under seal and without consideration, forbidding the further prosecution of 
the action in hi, name and purporting to be a discharge of the same, pro­

duced by the defendant, ,viii not haYe that effect, for it is not technically a 

release, not being under seal, and does not amount to an accord and satis• 

faction, nothing being paid. 

An assignment by r,ne partner to the other of his interest in all the partner­

ship demands, is good in equity, and gives to the assignee the right to use 
the name of the assi~nor to enable him to collect for his own use any debts 
due to them jointly at tl,e time; and the discharge of the assigr,or, given 

afterwards without consideration, will not discharge an action brought in 

the name of both. 

The Stat. of 1821, c. 62, (Stat. of limitations) was repealed by the repealing 
act of 1841, and the exception in the former act of "such accounts as con­

cern the trade of merchandize between merchant and merchant," was 

entirely omitted in the Rev. Stat. of limitations, c. 148. Therefore, since 

the Rev. Stat. went into effect, the operation of the statute of limitations., 
to bar an action on such acconnts, was not prevented. 

Where the plaintiffs, the defendant and two others had built a vessel jointly, 
and after the lapse of more than six years from the time any cause of action 
had accrued, the defendant wrote a lctte,r to a son of one of the plaintiffs, 
wherein lie, after stating the difficulties that he and the two other owners 
had experienced in their attempts to procure a settlement with the plaintiffs, 
says, "when the whole can be settled we are ready; then, if I owe your 
father I will pay every cent that is due;" and no attempts had been made 

by the plaintiffs to procure a scltlemcnt; it was held, that the demand was 
not thereby taken out of the opcrntion of the statute of limitations. 

IN 1825, Lunt and Bradley, the plaintiffs, Stevens, the de­
fendant, and Barbour and Baker, undertook to build a vessel 
together, the plaintiffs taking one-fourth, and each of the 
others a fourth. The vessel was built, each contributing to­
wards the building, and continued in use for several years, 
Lunt acting as ship's husband, furnishing the outfits and re­
ceiving the earnings. Lunt was a merchant in Portland and 
Stevens was a blacksmith and farmer in Westbrook. On June 
14, 1837, the defendant wrote a letter to a son of Lunt, in 
which he says that Lunt has had the whole earnings of the 
vessel, and the others have never received a dollar, and then 
rnakes use of this language. " I never knew whether she made 
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one dollar or five thousand. Mr. Baker and Mr. Barbour are 
in the dark as well as myself on account of what she earned 
while we owneq. her together. If the whole from the begin­
ning to the end can be settled, I am willing and should be 
glad. I, myself, Baker and Barbour have spent a good many 
days for to settle, but could not. ·when the whole can be 
settled we are ready, then if I owe your father I will pay every 
cent that is due." This letter was introduced in evidence by 
the plaintiffs, insisting that a new promise was found in the 
above extract. The writ was dated June 5, 1843. The 
pleadings and facts are stated in the opinion of the Court. 

Fessenden, Deblois and Fessenden, argued for the plaintiffs, 
citing 1 Green!. 163 ; 3 Green!. 97 ; 4 Green!. 41 ; 4 Pick, 
110; 15 Mass. R. 481 ; 11 Mass. R. 157; 8 Mass. R. 466; 
22 Pick. 291; 23 Pick. 302; 6 Green!. 307; 8 Pick. 193; 
Comb. 152; 2 Salle 445; Dyer, 279; 5 Com. Dig. Merchant, 
A and F 4; 4 Bae. Ahr. 596; Shower, 126; 1 Salk. 125; 1 
Atk. 128 and 196; 4 Bro. Ch. 434. 

W. P. Fessenden argued for the defendant, citing 17 Maine 
R. 145; 2 Pick. 368; 4 Green!. 41 and 413; 2 Pick. 368; 22 
Maine R. 100; 21 Maino R. 435; 14 Maine R. 302; 6 Pe~ 

ters, 151. 

The opinion of the Court was by 

WHITMAN C. J. -The account, upon ,vhich this action is 
brought, is for goods sold and delivered, and for advances made 
on account of a quarter part of a vessel, built and owned by 
the plaintiffs and the defendant, and two other persons. The 
last item charged was delivered in March, 1829. The defend­
ant pleaded the general issue, and filed a brief statement, set­
ting lip in defence the statute of limitations, and a discharge 
of the demand. The plaintiff replied to the brief statement, 
setting up the statute of limitation, that the alleged promise 
had been revived within six years, and that the account was 
concerning merchandize, between merchant and merchant. 
The cause went to trial upon these points, without evidence of 
the correctness of the items of charge ; and a nonsuit is to be/ 
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entered if the grounds of defence relied upon are sustained ; 
otherwise the cause is to stand for trial. 

The defendant, in the first instance, produced a paper, sign­
ed by Bradley, one of the plaintiffs, dated in June, 1843, for­
bidding the further prosecution of this action in his name ; 
and purporting to be a discharge of the same ; and disclaim­
ing any knowledge of there being any thing due from the de­
fendant, "because all accounts between said parties have been 
of many years standing, and may or may not have been ad­
justed." This writing is not technically a release, not being 
under seal; nor can it amount to an accord and satisfaction; 
for nothing appears to have been paid. Such a writing 
amounts to but little, if any thing more than evidence tending 
to show, that nothing was due from the defendant to the plain­
tiffs. To counteract this effect the plaintiff, Lunt, introduced 
an assignment in writing, and under seal, executed by the said 
Bradley, on the seventeenth day of November, 1840, of all his 
"interest in all or any demands, which may have been due to 
the said Lunt and myself at the time of the dissolution of the 
copartnership betvveen the said Lunt and myself, on the thir­
teenth day of April, 1829." There can be no doubt but that 
such an assignment must be good in equity; and that it gives 
Lunt a perfect right to us~ the name of Bradley, to enable him 
to collect, to his own use, any debt due to them jointly on the 
day of the dissolution of the copartnership. The writing, 
therefore, made by Bradley cannot be regarded as entitled to 
much if any weight. It can have no effect in discharge of the 

action. 
But the statute must avail the defendant, unless a new pro­

mise has been made within six years before the commencement 
of this suit, or unless the account originated between the plain­
tiffs and the defendant as merchants, and concerned the trade 
of merchandizing, and so forms an exception to the operation 
of the statute of limitations of 184 l. Such an exception was 
contained in the statute of 1821, c. 62; but that statute was 
repealed by the repealing act of 1841 ; and the exception was 
omitted in the revised statute of limitations of that year. And 
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it has often been held that statutes of limitation have reference 
to the remedy only, and are subject to modification at the 
pleasure of the Legislature. The plaintiffs therefore cannot, 
upon this ground, avoid the statute bar. 

As to the new promise relied upon, it is to be found, if at 
all, in a letter dated in 1837, written by the defendant to 
the son of the plaintiff, Lunt; and which appears to have 
been so written in reply to one, which the father had before 
addressed to the defendant; and by a saving in the revised 
statute of limitations of l 841, would not be affected by the 
provisions therein. The defendant in that letter, after stating 
the diffic.ulties that he and the two other owners had experi­
enced in their attempts to procure a settlement with the plain­
tiffs, says, "when the whole can be settled we are ready; then, 
if I owe your father, I will pay every cent that is due." 

The modern adjudications agree, that to take a case out of 
the statute, there must be either an absolute promise to pay, or 
an acknowledgment of indebtedness, or a conditional promise 
to pay, with proof of the .. :performance of the condition. The 

promise, relied upon by the plaintiffs, is supposed to be of the 
latter description. To ascertain whether such a promise has 
been made we must look to the meaning of the defendant, as 
contained in his letter. Does it contain a conditional promise? 
If it does, what is the nature of it? Is it to pay the debt in 
question ? and has the condition been performed? What did 
the defendant mean by the words, "when the whole can be 
settled?" and what by the words, "we are ready." By ex­
amining the whole of the letter it will be discerned, that he 
referred solely to the concern in the vessel. He speaks of the 
difficulties theretofore encountered by him, and the two other 
owners, in their attempts to come to a settlement with the 
plaintiff; and, when speaking of a settlement proposed to be 
made, he uses the pronoun we, showing the whole that he pro­
posed to have settled, was the concern between all the owners. 

Till that was done it could not be seen how each one stood 
in relation to each of the others, The settlement, to which he 
referred, wa~ that which he complained, that he, and the other 
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two owners, had been seeking for, in vain, for years. If on 

such an adjustment it should appear that any balance was due 
from him to the plaintiffs, he was ready to pay it. No such 
adjustment has been made; nor can it be made in this action. 
The defendant may, on the whole, have paid much more than 
his proportion in building the vessel ; in which case, if the 
plaintiffs had advanced more than their proportion, their claim 
would be against the other owners for reimbursement, and not 
against the defendant. Thus it would seem to be clear, that 
there was no such conditional promise by the defendant, as is 
supposed by the plaintiffs ; and there can be no pretence of 
the performance of the condition of the promise, which, it may 
be considered, that he did in fact make. 

:Besicl.es : it can scarcely be inferred, that he had reference 
to any other, than an amicable and mutual settlement between 
those concerned. No one, upon reading his letter, could sup­
pose he had in view an ascertainment of the balance due in an 
action at law. Such, then, was not the condition to be per­
formed, in order to render the promiS'e absolute. It is not like 
the case, in which a promisor in a note of hand said, " if it 
could be proved that he signed the note he would pay it ;" nor 
like the case supposed in Perle:iJ v. Little, of one who says, 
without saying more, "if I owe yoo any thing on the claim 
presented, I will pay you." In the former, proof of the sig­
nature could only be made in a suit at law. The promisor, 
therefore, must have that mode of performing the condition in 
contemplation. In the latter, the claim was supposed to be 
presented ; and whether any amount was due on it was to be 
ascertained. No intimation is supposed to have been given as 
to how that should be done. The inference might well be that 
it was to be done in a suit at law. lf the language were, "if 
you and I can settle, and I owe you any thing upon such set­
tlement, I will pay you," the condition could only have been 
performed, so as to render the promise absolute, by a mutual 
adjustment. So in the case before us, if the parties concern­
ed in the vessel, could come to a mutual adjustment between 
themselves, and any thing should be found due by the defend-
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ant to the plaintiffs, the defendant might be regarded as pro­
mising to pay it. There is no reason to suppose that he con­
templated having any thing of the kind accomplished by liti­
gation. There is, then, no satisfactory evidence of a promise, 
such as is relied upon by the plaintiffs; nor of the fulfilment 
of the condition of that, which was made. 

Plaintiffs nonsuit. 

ST. JoHN SMITH versus ZEBULON TRICKEY. 

The defendant and several others signed a paper wherein they agreed, that 
all notes to which they were respectively a party, left in a certain bank for 
collection, should be considered the same as if made payable at that bank, 
and then said-" and we further agree, that notices left at the places set 

against our names shall be considered legal and binding on us" - and no 
place was set against the name of the defendant; he was left thereby in a 
condition to insist upon his legal rights as indorser, so far as it respected the 
place to which notices should be sent. 

AssuMPSIT against the defendant, who was admitted to have 
indorsed the note of which a copy follows : -

" $282,16. For value received, we jointly and severally 
promise to pay Zebulon Trickey, or his order, two hundred 
and eighty-two dollars and sixteen cents in ninety days from 
date, with interest. "Thomas Seal, 

"Westbrook, Dec. 20, 1837. "Jeremiah Bailey." 
The waiver book, as it was called by the cashier of the bank, 

introduced in evidence at the trial, and referred to in the 
opinion of the Court, was in these words : -

"We the subscribers, hereby agree, that all notes, bills, 
acceptances and other securities discounte.d or left for collec­
tion at the Casco Bank, whereon we, or either of us, are pro­
misors, acceptors, indorsers, or parties in any respect, shall be 
considered by us as though the same were made payable, 
expressly at said bank ; and we further agree, that notices left 
at the places set against our names shall be considered legal 
and binding on us; and we hold ourselves liable therefor, 
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although the promisors or other parties to said notes, bills, 
acceptances, or other securities, residing out of the town of 
Portland, may not be notified thereon, nor demand made on 
them." 

This was signed by several persons, and among the rest, by 
the defendant and by the makers of the note. It did not 
appear at what time t.heir signatmes were made, but merely, 
that the time must have been as early as Sept. 20, 1831. 
There was no place set against the name of the defendant. 

W. P. Fessenden, for the plaintiff, contended that the waiver 
signed by the defendant applied to all demands left in that 
bank for collection ; and that the true construction of the paper 
was, that where the party affixing his signature to the paper, 
did not put down a place at which his notices should be left, 
that he thereby waived all claim to notice. 

Haines, for tho defendant, contended that this contract of 
waiver could have no effect upon the defendant in the present 
case, whatever construction might be given to it, as it was 
made more than six years before the note fell due. 

But the waiver is only of demand, not of notice. Notice 
was to be given to those who named a place, as well as to 
those who did not. If the defendant had named Cape Eliza­
beth, and notice had been sent to Westbrook, it would not 
have been pretended, that the notice was legal. As no place 
was fixed by the defendant, that clause in the paper was in­

operative as to him. 

The opinion of the Court was by 

SHEPLEY J. -The facts stated in this case show, that the 
residence of the defendant had been established in the town of 
Cape Elizabeth for a'. great number of years. And that he had 
no place of business elsewhere for about five years before the 
note was made, or since that time. That there was no post­
office in that town ; and that letters directed to persons resid­
ing there were usually delivered to them from the postoffice in 
the city of Portland, that being the most convenient postoffice 
for such persons. That a notice was made out for the defend-
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ant in due form on the last day of grace by the cashier of the 
Casco Bank, in which the note was left for collection, and hand­
ed to the messenger, who on the same day deposited it in the 
postoffice in Portland, directed to the defendant at Westbrook. 
The notice would of course be sent to Westbrook, where the 
defendant did not reside ; and there is no evidence to prove, 
that it was ever received by him. It is not contended, that 
he could be charged by such a notice. The plaintiff claims to 
charge him on the ground, that he had waived or dispensed with 
demand and notice by a written agreement made with the bank. 
The agreement appears to have been prepared to be signed 
by those, who transacted business with the bank; and it was 
signed by the defendant several years before the note, on which 
this suit was brought, was made. That agreement contains 
three distinct clauses or stipulations. By the first clause, the 
signers agree, that notes, bills, acceptances and other securities, 
to which they were parties, discounted or left for collection in 
that bank, should be considered as made payable at the bank. 
The defendant by this clause waived a presentment of the 
note to the makers at Westbrook. But the clause does not 
dispense with a notice to himself. By the second clause the 
signers " further agree, that notices left at the places set against 
our names shall be considered legal and binding on us." 
There was no place set against the name of the defendant. 
As the bank was not informed of any particular place, to 
which notices for him should be sent, it is insisted, that it 
amounted to a waiver of notice. A person, who was willing 
to agree to the first and last clauses, and was not willing to 
designate any place, where notices for him should be left, 
might properly sign the agreement without inserting any place 
against his name. It would then truly exhibit the intention. 
If the bank was not satisfied to deal with him upon such terms 
it should have required him to insert a place against his name. 
If a place had been designated, a notice left at that place would 
have been sufficient. The omission to designate a place left 

the parties in a condition to insist upon their legal rights, so 
far as it respects the place to which notice should be sent. 
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The third and last clause of the agreement is a waiver of 
presentment for payment to all persons residing out of Port­
land and first liable on the paper. The signers hold themselves 
to be liable to pay such paper although no demand has been 
made upon such persons for payment. But there is no waiver of 
a notice to themselves in this clause, that payment has not been 
made according to agreement. It has for a long time been the 
settled law, that a waiver of demand is not a waiver of notice. 
The case does not show, that the defendant was legally noti­
fied, or that he waived notice ; and the action cannot be main­

tained. 
Plaintiff nonsuit. 

SAMUEL H. SAWYER versus AsA HANSON. 

\Vhere a mortgage of a dwellinghouse, standing on land of a third person 
with his permission, has been foreclosed, and the mortgagor, after having 
received thirty days notice in writing to quit the premises in manner pro­
vided by Rev. Stat. c. 128, "Of forcible entry and detainer," still remains 
in possession, the mortgagee cannot, nor can his assignee, sustain a com­
plaint against the mortgagor, under that statute, to obtain possession of the 
premises. 

ExcEPTIONs from the Western District Court, GoonENow, J. 

presiding. 
The defendant, on the seventeenth of June, 1843, owned 

the southwesterly half of a dwellinghouse in Portland, stand­
ing on land of another person by permission of the owner 
thereof; and on that day mortgaged the same to St. John 
Smith, to secure the payment of a sum of money in six months 
from date. The mortgage contained a provision, that the mort­
gagor should have the right, "to continue in possession of the 
premises until the expiration of said six months." On March 
29, 1844, Smith transferred "all his right, tide and interest 
in the within described property," to one Forsaith; and on 
May 23, 1844, Forsaith, in the same manner, made a transfer 
thereof to the plaintiff. The money secured by the mortgage 
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had not been paid. The defendant remained m possession. 
On June 1, 1844, the plaintiff notified the defendant in writing 
to deliver up to him the possession of the house, "formerly 
owned and now occupied by you, immediately." On the fifth 
day of July following, the defendant still remaining in the oc­
cupation of the house, the plaintiff made his complaint, alleg­
ing that the defendant, "on June 1, 1844, having before that 
time had lawful and peaceable entry into the said premises, 
and whose estate therein was determined on May 29, 1844, 
then did and still does unlawfully refuse to quit the same; al­
though the complainant avers, that he gave notice in writing 
to said Hanson, thirty days before making this complaint, to 
quit the premises." This complaint was tried in the Municipal 
Court for the city of Portland, and from thence carried by ap­
peal to the District Court. On the trial in the District Court, 
these facts were made to appear on the part of the complain­
ant, and he there rested his case. 

The counsel for the defendant then moved for a nonsuit. 
1. Because the process of forcible entry and detainer would 
not lie in this case, said house being personal property. 2. Be­
cause the relation of landlord and tenant did not exist between 
the parties. 

A nonsuit was ordered by the District Judge, and the com­
plainant filed exceptions. 

O'Donnell, for the complainant, contended that the nonsuit 
was improperly ordered. Neither of the objections are sustain­
able. It is not necessary, in order to maintain this process, 
that the owner of the tenement should have the fee of the land 
on which it stands. The mortgagor is tenant of the mortgagee. 
Rev. Stat. c. 128, <§, 2, 5; 13 Pick. 39; 17 Pick. 103; 13 
Maine R. 209; 18 Maine R. 264. 

Wells ~ Sweat, for the defendant, contended that the non­
suit was rightly ordered by the District Judge, because by his 
own showing the complainant had no sufficient grouna on 
which he could support his complaint. 13 Johns. R. 340; 11 
Johns. R. 503; 1 Fairf. 429; Bae. Abr. Fore. Ent. & Det. D; 
Co. Lit. 6 (a) ; 5 Mete. 343. 
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The opinion of the Court was by 

TENNEY J. -This complaint is to obtain possession of one 
half of a dwellinghouse, standing upon land, not claimed as 
the property of either party, erected thereon by the owner's 
consent. It is alleged, that the defendant, on the first day of 
June, 1844, having before that time had lawful and peaceable 

entry into the lands and tenements of the complainant, &c. 
"and whose estate in the premises was determined on the ;29th 
day of May, 1844, then did and still does unlawfully refuse to 
quit the same; although the complainant avers, that he gave 
notice in writing to said Hanson, thirty days before the day 
of making this complaint to quit the premises." 

The complainant relied upon a mortgage of the property 
described in the complaint from the defendant to one Smith, 
dated June 17, 1843, to secure a note of the same date pay­
able in six months; Smith, on March ;29, 1844, made a written 
assignment of said mortgage and note to one Forsaith; who, 
on May ;28, 1844, assigned the same to the complainant. On 
June 1, 1844, the defendant was served with a notice in writ­
ing signed by the complainant, to quit the premises immediate­
ly. A nonsuit was directed by the District Court to which 
exceptions were taken. 

The statute referred to, under which this process is sought 
to be maintained, is applicable to three cases only: -1st. 
Where any unlawful and forcible entry has been made into 
any lands or tenements. Qd. Where there has been any un­
lawful and forcible detainer thereof. 3d. "Whenever a tenant, 
whose estate in the premises is determined, shall unlawfully re­

fuse to quit the same, after thirty days' notice in writing, given 
by the lessor for that purpose." Rev. St. c. 1 :28, ~ 2 and 5. 
The evidence presents no such forcible entry or detainer, as to 
sustain the complaint. Commonwealth v. Dudley, 10 Mass. 
R. 403 ; Saunders v. Robinson, 5 Mete. 343. And we are 
not satisfied that the complaint can be maintained upon the 
evidence, by virtue of the other provision. To bring the case 
within the 5th section, the relation of landlord and tenant 
must be shown to have existed, and the lease to have termin-
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ated ; and a holding over by the lessee. The language clearly 
imports that the process, under this part of the statute, shall 
be in favor of a lessor or his assignee against a lessee or one 
holding under him. The determination of the estate referred 
to, may be of a lease for years, or where a tenancy at will 
existed ; it was not intended for those cases, where the title 
could be contested ; but where the relation was such, that the 
defendant was precluded from denying to the complainant the 
right of possession by his own contract. 

A lease is defined to be a contract for the possession and 
profits of lands and tenements on the one side, and a recom­
pense of rent or other income on the other. Any words, 
which show the intention of the parties, that one shall divest 

himself of the possession, and the other shall come into it, 
whether they run in the form of license, covenant or agree­
ment, are of themselves sufficient. 4 Cruise's Dig. 67. 

There is no allegation in the complaint, and no evidence 
shown by the exceptions, of any contract or agreement between 
the parties. The house having been the property of the de­
fendant was mortgaged by him for security of his debt; accord­
ing to the facts in the case, this mortgage had been foreclosed, 
and he divested of all estate in the premises; after which, the 
interest of the mortgagee passed to the complainant by the as­
signments. The latter was the absolute owner of the house, 
it being personal property, and the defendant was in the occu­
pation of the same; the complainant's title accrued two days 
before the notice to quit, given to the defendant; no relation 
of landlord and tenant can be implied or inferred from the 
facts reported. 

Exceptions overruled. 

VoL. x1. 69 
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DAvrn DYER versus NATHAN L. "\V ooDBURY. 

As the statute is peremptory, that the penalty of a poor debtor's bond shall 

be "in double the sum for which he is arrested or imprisoned," an officer 

cannot be held to have performed his duty, if he takes a bond otherwise. 

But by the provisions of the poor debtor act of the Rev. Stat. (c. 148, § 43,) 
the creditor cannot rccon,r of the olliccr, fur such failure of official duty, 

"to a gre;itcr extent than the dauwge actually sustained by him thereby." 

The officer who arrests a dehtor upon an execution, is bound to accept a 
bond, made in all respects in conformity to the true intent and meaning of 

the statute, with sutlicieut surety or sureties approved as the statute requires, 
but still is hound to act in good faith, as well towards one party as the 

other; and if he knew or had good reason to believe that a fraud had been 
practised, and that the sureties in the bond tendered to him hy the execu­

tion debtor were utterly worthless, he would not be bound to receive it, 

although the sureties were approved by two justices; and should he know­

ingly accept such bond, and thereupon liberate the <le 11tor, he would be 
guilty of a breach of official duty. 

In an action of the cam again:;! an ofiicer for neglect of official duty, the 

plaintiff can recover hut the amount of damages actually sustained. 

THE return of "\Vatcrhouse, a deputy of the defendant, upon 
the execution in favor of the plaintiff against Daniel Burnham 
and David Webster, was - "March 8, A. D. 1844. I arrested 
the within named Daniel Burnham, who thereupon gave the 
bond which is hereunto annexed as the siatute requires, and 
was discharged from the arrest. 

"J. M. vVaterhouse, Dept. Sh'ff." 
The balance due on the execution, at the time of the arrest, 

with interest and officer's fees, was $5,221,63, and the penalty 

of the bond was in the sum of ten thousand dollars. 

The facts arc given in the opinion. 

W. P. Fessenden argued for the plaintiff, c1tmg Clap v. 

Cofran, 7 Mass. R. 98 ; Winthrop v. Dockendm:ff, 3 Greenl. 

161; and Howard v. Brown, 21 Maine R. 385. 

Howard SJ- G. F. Shepley argued for the defendant, citing 
Carey v. Osgood, 18 Maine R. 152; Cunningham v. Turner, 
20 Maine R. 435; and Horn v. Nason, 23 Maine R. 101. 
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The opinion of the Court was by 

WHITMAN C. J. - This is an action of the case against the 
sheriff of this county, for an alleged misfeasance of his dep­
uty, Joshua M. Waterhouse. The declaration contains three 
counts ; one for suffering an escape of a debtor of the plain­
tiff's, while under an arrest on execution for the debt; one for 
a false return of the deputy of his doings on the same execu­
tion ; and one for arresting the debtor thereon, and suffering 
him to go at large, without taking a bond as provided in the 
Rev. Stat. c. 148, <§, 20. The right to recover upon either of 
these three modes of stating the plaintiff's case depends upon 
the state of facts, as contained in the report of the Judge. In 
substance the allegation is, that tlie deputy, on an execution in 
favor of the plaintiff, arrested Daniel Burnham, the debtor 
therein, and suffered him to escape, without taking bail as pre­
scribed in the section of the statute above cited. 

It appears that the deputy did arrest the debtor, as alleged, 
and took a bond, as provided in the section cited ; excepting 
that it was not i:i double the amount of the sum requisite to 
satisfy the execution; and with the exception, also, that the 

• sureties in the bond were utterly worthless; and thereupon 
liberated the debtor. The bond, however, was approved, as to 
the sureties, by two disinterested justices of the peace, both 
being of the quorum, as required in said section. 

Under the section cited, we think the deputy should have 
refused to accept the bond, as it was not in double the amount 
requisite to satisfy the execution. The statute is peremptory, 
that it should be so ; and no cfficer can be holden to be per­
fectly blameless in taking a bond otherwise. 

It is insisted, however, on the part of the defendant, that I1e 
is exonerated by the force of <§, 43 of said statute. That sec­
tion provides, that if the officer, taking a bond from a debtor 
under arrest upon execution, shall, "from mistake, accident or 
misapprehension," take a bond in a penal sum less or greater 
than the sum required by law, that the same shall, nevertheless, 
be valid ; and that the officer taking it "shall not be responsi­
ble to either party to a greater extent than the damage actually 
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sustained by him thereby." This provision clearly contem­
plates, that the officer, so doing, is guilty of a misfeasance; 
and only guards against a recovery of damages against him, 
beyond the actual injury sustained from his failure in the dis­
charge of his duty. This provision in the statute was, doubt­
less, made in view of the principle, that in an action of debt 
for a voluntary escape, the creditor would be entitled to recover 
the amount of his debt. If the officer, in such case, should, 
by accident, mistake or misapprehension, take a bond, not in 
the amount required, the provision would, doubtless, relieve 
him from Huch liability. But the present is an action of the 
case, in which the plaintiff can recover only the damage he 
may actually have sustained. It becomes, therefore, unneces­
sary to inquire, whether the bond was taken in less than double 
the amount required, " from mistake, accident or misappre­
hension." 

It is insisted further, on the part of the defendant, that the 
bond taken by the deputy has been accepted by the plaintiff; 
and that, therefore, he cannot now complain of its not having 
been taken in conformity to law. But the case does not fur­
nish evidence of that fact. The acts relied upon to establish 
this point in the defence, were wholly unauthorized by the 
plaintiff; and, as soon as his agent became apprized of them, 
they were disavowed. l\Ir. Fessenden, at the time he did the 
acts alluded to, had not been retained as the attorney of the 
creditor ; and was not such in the origirnil suit. But if the 
creditor had in fact authorized a suit to be commenced on the 
bond, we are not to be understood as admitting, that it would 
have been, of itself, a waiver of any claim against the defend­
ant for the misfeasance of his deputy. If he had been suc­
cessful in obtaining satigfaction of his debt, by a suit upon his 
bond, it might be very 1 easonable that he should not prosecute 
for the misfeasance. 

It is insisted further, on the part of the plaintiff, that the 
deputy was bound to see, that the sureties were responsible ; 
and that he was culpable if they were not so, notwithstanding 
the approval by the justices. The provision in the 5tatute is, 
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that, "whenever any <lebtor, arrested or imprisoned on execu­
tion, shall give bond to the creditor, with sufficient surety or 
sureties, to be approved in writing by the creditor, or any two 
justices of the peace and of the quorum, he shall be released 
from his arrest and imprisonment." The officer, therefore, 
who may make such an arrest, is bound to accept of a bond 
made in all respects in conformity to the true intent and mean­
ing of the statute, with sufficient surety or sureties, approved, 
&c. A bond taken without the approval would be good against 
those who had executed it, if the creditor should think proper 
to accept it. The object of having an approval of the sureties 
by two justices is, doubtless, twofold ; first to protect the offi­
cer against the claim of the creditor, in case the sureties should 
prove insufficient ; and secondly, to prevent oppression, on the 
part of the officer, by captiously objecting to the sufficiency of 
the sureties. The officer, however, is bound to act in good 

1 

faith, as well towards one party as the other. It would seem 
scarcely reconcilable with such an obligation, that he should be 
utterly regardless of the sufficiency of the sureties, and yield 
to a palpable violation of law, on tho part of the approving 
justices. In this case it cannot be questioned, that the justices 
were guilty of a most flagrant disregard of duty. They ap­
proved of one as sufficient, who had been a town pauper ; and 
of another, who was, not only utterly destitute of property, 
but was, at the time of executing the bond, a minor, as the 
sureties in a bond for ten thousand dollars. An officer know­
ing, or having good reason to believe such to be the facts, 
in reference to a bond, tendered to him by a debtor in exe­
cution, could not be bound to receive it, though the sureties 
should be approved of by two justices. It would be a fraud­
ulent attempt, which he should resist. In this instance the 
debtor, Burnham, knew, unquestionably, that ho was practis­
ing a gross imposition, deliberately contrived ; and tho justices 
can hardly escape from the suspicion of having colluded with 
him in the contrivance. Before certifying they were bound to 
know, or to possess themselves of knowledge, that the indi­
viduals, they would certify to be sufficient, were actually so, at 
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least in appearance. In this instance there could not have 
been the slightest appearance of property in either of the 
sureties. It would be monstrous to say, that an officer would 
be bound to accept from a <lcbtor a bond under such circum­
stances. And, if an officer were knowingly to accept of a 
bond, so prepared, and thereupon liberate the debtor he would 
be guilty of a breach of official duty, for which he would be 
responsible to the creditor ; and we can but think it a duty 
incumbent upon officers to be watchful against any such prac­
tices. 

In the case before us, however, there is not any decisive evi­
dence, that the defendant's deputy was placed upon his guard 
against imposition of the kind alluded to, or that he ought to 
have been apprehensive of any thing of the kind, or that he 
had any other knowledge of the sufficiency of the sureties than 
what the certificate of the justices afforded. vV c do not feel, 
therefore, authorized to adjudge the defendant to be liable 
to the plaintiff upon this ground. 

The taking of the bond, without conforming in strictness to 
the provisions of the statute, and, thereupon, liberating the 
debtor, forms the only legitimate cause of action to be relied 
upon by the pfaintiff. The liberation of the debtor, under such 
circumstances, was tantamount to a voluntary escape, permitted 
by the officer unjustifiably. Whatever damage the plaintiff 
has sustained therefrom, he is entitled to recover. This being 
an action of the case, the whole amount of the plaintiff's de­

mand against his debtor, irnuld not be recoverable unless it 
should appear that his loss by reason of the misconduct of the 
deputy, would be to that amount; and we cannot be satisfied 
from the evidence, that such will be the case. Although the 
escape took place by the permission of the officer, it was an 
escape on the part of the debtor, and when a debtor has 
escaped from an arrest upon an execution, the judgment 
upon which it issued will still remain in force against him. 3 
Comyn, 647, Title. Escape, E. It does not appear that the 
debtor is not now as responsible as when arrested and dis­
charged. The damages to be assessed, therefore: must depend 
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upon the extra trouble which may have been occasioned by the 

arrest and the voluntary discharge of the debtor, which we es­
timate at fifty dollars; and ju<lgmcnt may be entered upon de­
fault for that sum. 

JABEZ C. W oonMAN versiis ALBERT VALENTINE. 

A surety in a poor debtor's bond has no authority, under tho poor debtor 

act of the Rev. Stat. c. 148, to surrender and deliver his principal into the 
custody of the jailer, against the will of such principal. 

Where one of the alternatives of the condition of such bond is, that the 

debtor shall "be delivered in custody of tl,e jailer," a legal delivery only, 
and not an illegal commitment, will constitute a performance of that part 
of the condition. 

A poor debtor's bond must be made in conformity with the statute provis­

ions in force at the time in all its rmtcrial parts, or it will not be a good 

statute bond, although it may secure to the creditor equally valuable rights. 

If one of the alternatives of the condition of the bond, taken since the Rev. 
Stat. were in force, be - 'And take the oath or affirmation as provided in 
the seventh section of an act entitled dll "Act supplementary to an act for 

the relief of poor debtors,' passed April 2d, 183G, and perform all the other 
conditions provided by the laws of the State, relative to the relief of poor 

debtors" -that part of the bond whid1 relntes to the statute of 1836, can­
not be considered as void, and rejected as surplusagc. 

ExcEPTIONS from the District Court, GoonENOW J. presiding. 
The facts are stated in the opinion of the Court. One of 

the alternatives in the condition of the bond was in these 
words: - "And take the oath or affirmation as provided in the 
seventh section of an act entitled an 'Act supplementary to 
an act for the relief of poor debtors,' passed April 2d, A. D. 

1836, and perform all the other conditions provided by the 
laws of the State relative to the relief of poor debtors." The 
only ruling of the District Judge is thus stated in the excep­

tions: - "Hereupon the Court ruled the law to be with the 

plaintiff, and directed a verdict for the plaintiff for twenty 

dollars, which was found accordingly." The defendant filed 
the exceptions. 

Dunn, for the defendant, supposed it to be very clear, that 
as this bond was given after the Rev. Stat. went into operation, 
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and provided for the taking of the oath prescribed in the stat­
ute of 1836, that it was not good as a statute bond. The 
plaintiff, then, at common law can recover, if any thing, but 
the damages actually sufl.cred, merely nominal in this case. 
He contended, that the defendants had actually performed the 
condition of the bond ; but should the Court otherwise deter­
mine, the condition has been performed as far as it was in the 
power of the surety to perform it, as he offered to surrender 
the principal to the jailer, and that is sufficient as it respects 
him. Pease v. Norton, 6 Greenl. 229. 

J. C. Woodman, pro se, read an argument in writing. 
Kavanagh v. Saunders, 8 Green!. 422; Morse v. Rice, 21 
Maine R. 53 ; and 2 Black. Com. 340, were cited. The prin­
cipal grounds taken are noticed in the opinion of the Court. 

The opinion of the Court was by 

SHEPLEY J .-This is a suit upon a poor debtor's bond. 
The judgment was recovered on February 21, 1840. The 
debtor was arrested on execution and liberated by giving this 
bond on December 20, 1841. · The condition of the bond 
should have been made in conformity to the provisions of the 
Revised Statutes. It appears to have been made with the de­
sign, that it should be in conformity to the provisions of the 
acts passed in the years 1835 and 1836. 

It is contended in defence, that there has been a perform­
ance of one of the alternatives named in the condition of the 
bond. The testimony recited in the bill of exceptions shows, 
that the surety went with the principal to the office of the 
prison keeper, and offered to tlurrender the principal to him in 
discharge of the bond, informing him that the principal had 
come with him to be surrendered for that purpose. The 
prison keeper was not satisfied, that the bond was a lawful one, 
and he refused to receive the principal, unless he would go into 
prison voluntarily. He refused to do so, and was not therefore 
received by the prison keeper. The defendant's counsel in­
sists, that the surety was authorized by law to surrender his 
principal in discharge of his bond, and that he has done all, 
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which he could do, to perform that part of the condition. It 

becomes important to consider whether the surety could law­

fully surrender his principal without his consent, and thus be 

discharged from his obligation. 

The act for the relief of poor debtors, passed in the year 

1822, c. 209, authorized the surety of a poor debtor to surren­

der his principal. The sixth section of that act provided, that 

such bond "shall be discharged and void, whenever the prin­

cipal therein shall surrender himself, or be surrendered by his 

surety, to the keeper of the prison." This provision ceased to 

be operative after the act passed in the year 1831, c. 520 was 

in force. The latter act was repealed by the act of 1835, c. 

195; the eighth section of which provided, that a poor debtor 

might be released from an arrest or imprisonment by giving a 

bond conditioned to do certain acts named, " or be delivered 

in custody of the jailer within said time." This act was re­

pealed by the repealing act found in the Revised Statutes. 

The twentieth section of c. 148, provides for the release of a 

poor debtor from arrest or imprisonment, by his giving a bond 

conditioned to perform certain acts "or deliver himself into 

the custody of the keeper of the jail." The clause contained 

in the act of 1822, which authorized the surety to surrender 
his principal, has been wholly omitted in the Revised Statutes. 

Instead of the words, "or be delivered in custody of the jail­

er," contained in the act of 1835, the words, "or deliver 

himself into the custody of the keeper of the jail," are found 

in the Revised Statutes. It cannot be presumed, that such a 

change has been unintentionally made. The language of the 

law now in force clearly requires the act of surrender to be 

performed by the principal. There is no provision of law 

authorizing the surety, by implication or otherwise, to surrender 

his principal against the will of such principal. When it was 

intended, that bail or sureties should be authorized to surren­

der their principals in discharge of their obligations, provision 

has been made for it. Ch. 114, ~ 99 and 100. The debtor in 

this case did not intend to surrender himself and go into 

prison. He refused to do it. The prison keeper could not 

VoL. x1. 70 
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lawfully detain him, if he was not legally committed to his 
custody. Although the words contained in the condition of 
the bond are, that he should "be delivered in custody of the 
jailer;" a legal delivery only could have been intended to be 
provided for. Such a delivery only, and not an illegal com­
mitment, could be a performance of the condition. The de­
fence therefore fails. 

The bill of exceptions states, that the Court directed a ver­
dict for the plaintiff for a certain sum. The bond was not 
made in conformity to the provisions of the statute then in 
force. The plaintiff contends, that all that part of the condi­
tion, which refers to the acts passed in the years 1835 and 
1836, is void; that the condition should be considered to be 
the same, as it would have been, if that language had been 
omitted ; and that the clause, " and perform all other condi­
tions provided by the laws of the State relative to the relief of 

poor debtors," was sufficient to require the debtor to take the 
oath and perform the duties required of him by the Revised 
Statutes. If this be admitted, the conclusion, which he would 
draw from it, does not follow, that is, that the bond would be 
a good statute bond. It is not sufficient to make it a statute 
bond to show, that the same rights might be secured to the 
parties by it as would have been secured to them by a bond 
made as the statute requires. A bond, whose penal sum is less 
or more than double the sum, for which the debtor had been 
arrested or imprisoned, might secure the rights of the parties 
as fully, if it could be regarded as a statu,te bond, as one whose 
penal sum was precisely double that amount. But such bonds 
were never considered to be statute bonds, before the Revised 
Statutes were in force. A bond must be made in conformity 
to the statute provisions, in all its material parts, or it cannot 
be regarded as a statute bond. It is a material part of the 
condition of the bond, provided for by statute, c. 148, <§, :20, 
that it should require the debtor, as one of the alternatives for 
his discharge, to " take the oath prescribed in the twenty­
eighth section" of that chapter. It is material for the purpose 
of making the oath certain, which is to be administered to the 
debtor. It is material to prevent delay and difficulty at the 
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time of the examination ; and to remove all doubts from the 
minds of the justices respecting the oath, which they are to 
administer. If that part of the condition of the bond, which 
is alleged to be void, had been omitted, the condition would 
have contained no express provision, that any oath should be 
administered to the debtor. The debtor and justices would 
have been left to ascertain in the best manner they could, 
what acts the laws of the State relative to the relief of poor 
debtors required .of them. It was not the design of the legis­
lature, that they should be left in such a condition. 

There is nothing in the condition of the bond, which will 
prevent its being a good bond at common law; but it cannot 
be considered such a bond, as the statute required. The de­
fendant was entitled to a hearing in damages, that they might 
be assessed at such an amount only, as the plaintiff could 
prove that he had actually sustained. 

Exceptions are sustained, and a new trial is granted. 

CYRUS SMITH versus WENDELL P. SMITH. 

When a valid mortgage of personal property is made and duly recorded, an of­
ficPr is not authorized either by Rev. Stat. c. 117, or by the act of amendment 
of 1842, c. 31, to make an attachment of the same on mesne process, as the 
property of the mortgagor, without first paying or tendering the full amount 
of the debt due, secured by the mortgage. 

If a mortg·age of personal property i5 duly recorded, it becomes effectual, being 
otherwise valid, without a formal delivery of the woperty, whether it be the 
first, or a second mortgage of the same property. 

There may be a second mortgage of personal property, under ~ur statutes, which 
shall be valid against all but the first mortgagee and his assigns. 

It is not necessary, that the payment or discharge of a first mortgage of person­
al property should be recorded, in order that a second one should hold the 
property against an attaching officer. 

Where an officer returns upon a writ an attachment of personal property, and 
sets up such attachment in defence, on the trial of an action of replevin 
against him for the same property, it is to be presumed that he did whatever 
was necessary to constitute and preserve his attachment; and in the absence 
of any opposing proof, this will be sufficient evidence, that the property had 
been in his possession. 

REPLEVIN for certain articles of household furniture. The 
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case came before the Court on exceptions to the ruling of the 
Judge at the trial; and on a motion to set aside the verdict as 
against evidence. The evidence is set forth in the exceptions; 
and thereupon, as the exceptions state, the defendant contend­
ed and requested the Court to instruct the jury, that at the 
time of making said attachment by the defendant, said Saw­
yer had an attachable interest in said property replevied ; and 
at the time of making and recording s~,id mortgage from said 
Sawyer to the plaintiff, the mortgage to Ilsley being in ex­
istence, the said mortgage to the plaintiff was inoperative and 
void, and could not be valid by the subsequent payment to 
Ilsley; and that for either of these causes the action could 
not be maintained. WHITMAN C. J. presiding at the trial, 
declined to give such instructions, and instructed the jury, that 
if they believed the testimony of Sawyer, the mortgagor, the 
money was actually loaned by the plaintiff; but even if this 
were so, if Sawyer intended to defeat or delay his creditors, 
and the plaintiff knew, or had reason to believe, that such was 
Sawyer's design, the mortgage was fraudulent and the action 
could n~t be maintained; but if the whole transaction was 
bona fide on the part of the plaintiff, and he had no reason to 
believe that Sawyer intended to defeat or delay his creditors, 
then the action was maintainable. 

To which instructions and refusal to instruct, and to the rul­
ings of the Court in matters of law, the defendant excepted; 
a verdict having bee1; returned for the plaintiff. 

No copy of the mortgage is found among the papers. The 
material facts appearing in the evidence arc stated in the opin­
ion of the Court. 

Wells Sf' Sweat argued for the defendant. The grounds 
taken appear in the requests for instruction and in this opinion 
of the Court. They cited 3 Pick. 255 ; 13 Maine R. 236 ; 
15 Maine R. 48; Rev. St. c. 117, ~ 40; 7 T. R. 9; 10 Pick. 
166; 4 Kent, 138; 18 Maine R. 127; 22 Maine R. 234; 19 
Maine R. 49; 3 Mete. 268; 4 Hill, 271. 

W. P. Fessenden nnd Munger, for the plaintiff. 
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The opinion of the Court was drawn up by 

TENNEY J. -The property in controversy was the household 
furniture of George Sawyer, who gave a mortgage of the same 
to Rufus Read, on June 30, 1842, to secure various debts, to 
run eight months. On January 30, 1843, Joseph Ilsley receiv­
ed this mortgage of Read, who discharged it the next day. 
Sawyer gave a mortgage of the same property to Ilsley for the 
security of a loan of $300, payable in six months. On Au­
gust 10, 1843, Sawyer borrowed of the plaintiff the sum of 
four hundred dollars on a credit of nine months, three hund­
red of which was received by Ilsley in payment of the debt 
secured by the mortgage to him ; and for the security of the 
plaintiff's loan, Sawyer gave a mortgage to him of the same 
property, and dated August 10, 1843, which was recorded 
Nov. 20, 1843. By an arrangement between Ilsley and those 
with whom the money to discharge his mortgage was deposit­
ed, he did not actually receive it till Dec. 12, 1843, when he 
assigned his mortgage to the plaintiff. On the 14th of May, 
1844, the last mortgage being undischarged, the defendant 
attached the property, being in the house occupied by Sawyer, 
and which he continued to occupy till the December following, 
upon a writ made upon a bona fide debt against Sawyer in 
favor of Stephen Hall & al. which property was replevied by 
the plaintiff on the same day. A question, whether the trans­
action between the plaintiff and Sawyer was fraudulent as 
against creditors was submitted to the jury, and the Judge 
instructed them, that unless they were satisfied of the fraud, 
the action was maintainable. The jury found a verdict for the 
plaintiff. The counsel for the defendant contend, that the in­
struction of the Judge was erroneous. First. Because the 
defendant was legally justified in making the attachment. 
Second. That the mortgage to Ilsley being in exi~mce when 
the one to the plaintiff was executed, the latter was inoperative 
and void, and did not become valid by the subsequent dis­
charge of the former ; but if otherwise, a delivery of the pro­
perty was necessary that it should vest in the plaintiff, of 
which there was no evidence. Third. That the mortgage 
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upon its face was fraudulent. And fourth. That from the case, 
the property was never taken from the possession of the plain­
tiff; and no demand was made upon the defendant before the 
commencement of the action. 

1. By Rev. Stat. c. 125, ~ 30, the mortgagor of personal 
property has sixty days after breach of the condition within 
which to redeem it; when the defendant made the attachment 
the plaintiff's right was defcasible. But if the property vested 
in the plaintiff as mortgagee, it was not in the power of the 
defendant to make an attachment without first paying or ten­
dering to the plaintiff, the full amount of the debt secured. 
Ch. 117, ~ 38, Rev. Stat. The 40th section of the same 
chapter, as amended in 1842, by statute entitled "An Addi­
tional act to amend the Revised Statutes," c. 31, ~ 12, confines 
the right of a creditor to make an attachment, to a seizure 
and sale upon execution. Pickard v. Low, 15 Maine R. 48. 
Paul v. Hayford 4' al. 22 Maine R. 234. 

2. If a mortgage of personal property is recorded, it be­

comes effectual, being otherwise valid, without a formal deliv­
ery of the property. Bullock v. Williams, 16 Pick. 33. 
Goodenow v. Dunn, 21 Maine R. 86. It is not perceived, that 
a delivery of the same property mortgaged subsequently, while 
the former mortgage exists, becomes more necessary. The 
existence of the mortgage to Ilsley could not prevent that to 
the plaintiff, from having effect, after the first should be dis­
charged; and while .the right of redemption of Ilsley's mort­
gage continued, the defendant not claiming by virtue of it, 
there was no one, who could object to its discharge by the 
plaintiff; it was discharged long prior to the attachment made 
by the defendant, and was in fact cancelled at the time of the 
execution of the mortgage to the plaintiff; the latter was bona 
fide, duly rtcorded, and it does not lie with the defendant to 
say, that before the origin of his claim, it was subject to anoth­
er, and thereby void. 

3. Neither is the mortgage to the plaintiff fraudulent upon 
its face. It was upon a legal and sufficient consideration, and 
was properly recorded, in order to give it full effect. The 
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mortgage to Ilsley is not denied to be valid and legally record­
ed. The creditors of Sawyer had all the notice arising from 
both to which they were entitled. The cancellation, partial or 
entire payment of mortgages, is not required to be recorded. 
The defendant and the creditor, who directed the attachment, 
had constructive notice at least of the claims of Ilsley and 
the plaintiff, and could have easily ascertained their true con­
dition. 

4. The case finds, that the defendant attached the property 
as a deputy sheriff upon mesne process. It is to be presumed, 
that he did whatever was necessary to constitute a valid at­
tachment ; he must have taken possession of it, and have re­
tained that possession, in order to preserve the claim, which 
he set up at the trial as his defence. There is nothing in the 

exceptions showing, that possession was not taken by him, or 
that the possession was in the plaintiff at the time he instituted 
this suit. A demand upon the defendant before the commence­

ment of the action was unnecessary. His interference with 
the property was unauthorized, and his liability was fixed im­
mediately. The case cited from 3 Mete. 268, is inapplicable 
to the one before us ; that was presented under a statute 
different entirely from any in this State. Cutter v. Copeland, 
18 Maine R. 127. 

The question of fraud was submitted to the jury upon evi­
dence adduced by both parties, under proper instructions from 
the Court; and it would be interfering too much with the 
rights of jurors to say that the verdict could not stand. 

Exceptions and motion overruled. 

CHARLES MussEY versus PETER PIERRE. 

An alien acquires no life estate in the lands of his wife by virtue of his mar­
riage; and a levy thereupon as the estate of the husband gives no title to 

the creditor. 

ON March 24, 1839, Reuben Ruby conveyed the demand­
ed premises to Elizabeth Pierre, the wife of Peter Pierre, who 
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was then an alien and has not since been naturalized. On 
Jan. 7, 1843, the demandant levied upon the life estate of 
Pierre to satisfy an execution against him. This action is a 
writ of entry against Pierre. 

Fessenden, Deblois {y Fessenden argued for the tenant, 
citing 12 Mass. R. 348 ; 2 Kent, 53 ; 1 Cruise, 164 ; 7 
Cranch, 619; Year Books, 11 Hen. 4, 26 and 14 Hen. 4, 20; 
Co. Lit. 2 (b ). 

Rand argued for the demandant, and cited Stearns on Real 
Actions, 195, and Rev. St. c. 145, ~ 9. 

The opinion of the Court was by 

WHITMAN C. J.-This is a writ of entry. The defendant 
pleads nul disseizin, with a brief statement, setting forth that, 
although his wife is seized of the demanded premises in fee ; 
yet that he, being an alien, has nothing therein. It is not con­
troverted that he is an alien ; and it is admitted, that the fee 
in the estate is in his wife. In such case it is not easy to per­
ceive how he can be held amenable in this process. He, in 
right of his wife, is not seized of any estate therein. He 
could not become a tenant by the curtesy; and could not law­
fully convey or lease the same ; nor could it be legally attach­
ed, as in anywise pertaining to him. The claim of the plain­
tiff, therefore, being under and by virtue of an attachment and 
levy upon it, as a life estate in the defendant, cannot be 
upheld. 

The estate, however, seems to have been conveyed to the 
wife during coverture ; and perhaps, was paid for by him, so 
as to create a resulting trust for his benefit. If such was the 
case, possibly, it might be reached by a process in equity, and 
be made responsible for his debts. As to this, however, we 
give no opinion. 

Default taken qff - and plaintiff nonsuit. 
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GEORGE WARREN versus LEVI WHITNEY &- al. 

When a person has received a benefit from, or occasioned a loss to another, 
and a statute, or rule of public policy, protects him from making c0mpensa­
tion, the moral obligation so to do remains, and constitutes a legal considera­
tion for a promise to do it. 

But a promise to pay a debt voluntarily discharged, is not binding for want of 
a legal consideration. 

THE parties agreed upon a statement of facts, the material 
parts of which appear in the commencement of the opinion of 
the Court. 

Howard Bf' Shepley argued for the plaintiff, and contended 
that this case came within the general rule, that a moral obliga­
tion to pay a debt is a sufficient consideration for an express 
promise in writing so to do, when, as here, there was a good 
and sufficient original consideration for the promise. 2 H. 
Black. 116; 3 B. & P. 249, and note; 1 Chitty on Pl. 40; 
Maxim v. JYiorse, 8 Mass. R. 127. 

The release, in this case, was made at the request and for 
the benefit of the defendants, and not for the benefit of the 
plaintiff; and in such case a new promise to pay the debt 
released is binding. Valentine v. Foster, l Mete. 520; Am. 
Jurist, vol. 21, 276. 

Barnes and E. H. Daveis, for the defendants, contended 
that the promise, relied upon to support this action, was void 
in law, as a fraud upon the other creditors. Chitty on Con. 
(Perk. Ed.) 685 and 50; 13 Johns. R. 257 ; 16 Johns. R. 
283; Valentine v. Foster, 1 Mete. 520. In the case last 
cited, the Court say, that the only case found, which holds that 
a promise to pay a debt, which the party has himself volunta­
rily discharged, is binding, is the case of Willing v. Peters, 12 
Serg. & R. 177. The latter case has been overruled by the 
same Court in 9 Watts, 396. 

The opinion of the Court was drawn up by 

SHEPLEY J. -It appears from the case stated, that the 
defe.pdants were indebted to the plaintiff before Jan. 16, 1836, 

VoL. xi. 71 
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on a promissory note; and that on that day they made an as­
signment of their property for the benefit of their creditors. 
The assignment contained a release of all debts due from the 
defendants to their creditors. The plaintiff became a party to 
it, and thereby released his debt, and received a dividend upon 
it from the assignees. The defendants, by a contract in writ­
ing, made on March 14, 1836, promised to pay the plaintiff 
any balance of the debt, which might remain unpaid by the 
assignees. And they afterward paid a small amount of such 
balance. The plaintiff having voluntarily released his debt 
upon an agreement to receive his proportion of the property 
conveyed to the assignees, the transaction was equivalent to an 
accord and satisfaction. There was no longer a subsisting 
debt due from the defendants to the plaintiff; and no consid­
eration for the new promise; unless a moral obligation to pay 
a debt, which has been discharged by payment of part only, 
can be considered sufficient. 

This Court had occasion to consider and to deny, that a 
moral obligation can constitute in all cases a legal consider­
ation for a contract, and to lay down some rules respecting it, 
in the case of Farnham v. O'Brien, 22 Maine R. 475. It 
was there stated, that when a person had received a benefit 
from, or occasioned a loss to, another, and a statute or rule of 
public policy protected him from making compensation, the 
moral obligation to do it remained, and would constitute a 
legal consideration for a promise to do it. When a debt has 
been voluntarily discharged, a case is not presented within the 
rule. The case of Willing v. Peters, 12 S. & R. 1 77, would 
however authorize the plaintiff to recover in this case. The 
authority of that case must be considered as essentially impair­
ed, if not wholly destroyed, by the case of Snevily v. Reed, 
9 Watts, 396. In the latter case, the plaintiff had discharged 
the defendant from custody under a ca. sa. ; and thereby dis­
charged the debt. The defendant subsequently promised to 
pay it; and the Court cousidered, that there was no legal con­
sideration for the promise. 
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The case of Stafford v. Bacon, I Hill's R. 533, decided, 
that a promise to pay a debt voluntarily discharged, was not 
binding for want of a legal consideration. 

The counsel for the plaintiff insist upon a distinction, that 
when the release is made at the request and for the benefit of 
the debtor, the new promise is binding; and that when not so 
made, it is not. The case of Valentine v. Foster, I Mete. 
520, is referred to as establishing such a distinction. If the 
debt be released for the benefit of the debtor, it is not the less 
perfectly discharged. When a moral obligation has been pro­
perly held to constitute a legal consideration a plea of accord 
and satisfaction could not have been supported. The party 
must have pleaded a statute bar, or facts to bring his case 
within some rule of public policy forbidding a recovery, such 
as infancy or coverture. There is little similarity between such 
cases and a case, in which a party could have pleaded and 
have sustained his plea, that he had satisfied and paid the 
debt. 

A nonsuit is to be entered. 

WILLIAM DALE, Adm'r. versus RICHARD GowER 8j- al. 

If the declarations of an intestate would be good evidence against hina, were 
he living and the action brought by him, they are admissible when the action 
is brought by his administrator. 

In an action of trover for goods, where the sale thereof to the plaintiff is al­
lered to have been fraudulent as to creditors of the seller, the declarations of 
the plaintiff tending to show that he was not in a condition to have paid any 
amount towards the consideration for the property, or that he had not the 
ability to have paid the consideration named in the conveyance, are admissi­
ble. 

The declarations of the seller of goods, made at the time of the sale, are not only 
admissible for the purpose of discrediting his testimony when he had been 
called as a witness, but also as direct evidence of the sale. 

ExcEPTIONS from the Western District Court, GoonENOW J. 
presiding. 

Trover by the plaintiff, as administrator of the estate of 
Robert Witherspoon, against Richard Gower and Abiezer S. 
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Freeman, for the conversion of a wagon and other articles of 
personal property, alleged to have been the property of the in­
testate. 

To prove his case the plaintiff introduced a deed from James 
Moore to Witherspoon, dated Aug. rn, 1841, the descriptive 
part of which follows : - " The farm on which I now live in 
Poland, and also the farm on which the said "Witherspoon now 
lives in Poland, and also convey to him, the said Witherspoon, 
all my personal property which I now have in my possession 
and keeping in the town of Poland." The defendants claimed 
under an after purchase of Moore, and contended that the sale 
to the intestate was fraudulent and void as to themselves, be­
ing prior creditors, and bona fide purchasers, to pay their de­
mands. 

Much testimony was introduced on the one side and on the 
other. The defendants proposed to ask a witness called by 
them, " Whether or not the said Witherspoon did not state to 
him at that time, that he, the said Witherspoon, had no means 
or property whatever." The presiding Judge ruled, that it was 
not admissible. 

The exceptions also state, " that prior to the deed in August, 
1841, the defendants proposed to prove that the said With­
erspoon acknowledged, that he had no property whatever, but 
the Court ruled that the evidence was inadmissible, being prior 
to the deed." 

The exceptions further set forth, that the presiding Judge, 
among other remarks, stated to the jury, "that the defendants 
had proved various declarations of Moore, that he sold the 
property to Gower and Freeman, but that was merely the con­
fessions of Moore, and that those confessions, not under oath, 

. would not prove alone a sale from Moore to the defendants, 
but were admissible as evidence tending to impair the charac­
ter of his testimony." Moore had been called as a witness by 
the plaintiff. It appeared that some of the statements of 
Moore were made at the time of the alleged sale to the de­
fendants. 
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The verdict was for the pbintifl~ and the defendants filed 

exceptions. 

J. C. Woodman argue<l for the defendants, citing 6 Greenl. 
14; 17 Maine R. 378; 1 Stark. Ev. 381; 23 Maine R. 289; 
Greenl. Ev. ~ 108, 120; 16 Mass. R. 108; 24 Pick. 242; 23 
Maine R. 221; 11 Pick. 308; 19 Pick. 56; 1 Mete. 342; 3 

Mete. 199. 

Deblois and True argued for the plaintiff, citing 1 Stark. 
Ev. 41, 52, 92; 2 Stark. Ev. 42; 1 Greenl. Ev. 220. 

The opinion of the Court was by 

WHITMAN C. J. - We are of opinion, that the Court below 
erred in not suffering evidence to be introduced of the declar­
ations of the intestate, when living, as to his destitution of 
property, prior to his purchase of Moore. His declarations 
would be good evidence against him if he were living; and the 
administrator of his estate is not privileged in this particular, 
any more than he would be if he were alive. The declara­
tions, if admitted, would have tended to show, that the de­
ceased was not in a condition to have paid Moore any amount 
towards the consideration for the property, which Moore had 
conveyed to him; and that the pretence of his having paid 
three hundred dollars, or of his having the ability to pay the 
consideration named in the conveyance, was wholly fictitious. 

Again; - we think the Court erred in saying to the jury, 
that Moore's declarations were confessions of his having sold 
the property to the defendants, and evidence only tending to 
lessen his credibility. Some of his declarations were, to be 
sure, of that character ; but many of them were parts of the 
res gestm; and as such were direct evidence of a sale. They 
accompanied the acts of the sale and delivery. Of this de­
scription were portions of the testimony of Hutchins, Pratt 
and Penney, which proved declarations accompanying the de­
livery of some of the articles. 

Exceptions sustained. - New trial granted. 
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THOMAS McLELLAN versus THE PREs'-r, &c. CuMBERLAND 
BANK. 

If an action against an aggregate corporation, for malicionsly causing the 
plaintiff to be arrested on an execution issued on a judgment in their favor 
against him, can under any circumstances be sustained, it cannot be done, 
without showing both malice and want of probable cause; and the arrest 
complained of, must have been wholly groundless, and that known to the 

defendants. 

Whatever may have been the previous conversations between the parties, or 
even their understandings of what was agreed upon between them, or of the 
by-standers who might have been present at the negotiation, yet if the parties 
finally proceed deliberately and fairly to put their agreement into a written 
instrument, that writing is conclusive not only upon them, but also, there 

being no fraud, upon third persons. 

Where the creditor has two separate claims against the same five debtors, on 
different bonds, and the creditor, in consideration that one of them "has 
settled and adjusted the suit on the first bond," covenants with the debtor, 
that he will not collect of him any portion of the execntion issued upon the 
second bond; this is not a release of the execntion debtors on the second 

bond. 

CASE for a "malicious arrest and imprisonment" on an ex­
ecution in favor of the defendants against the plaintiff and 
several others. 

At the trial, before WHITMAN C. J. the parties agreed, after 
their evidence was all before the jury, that if upon this testi­
mony, including that offered by the plaintiff and rejected by 
the presiding Judge, or so much thereof as should have been 
received as legal evidence, the Court should be of opinion that 
this action is maintainable, then it is to be submitted to a jury 
to ascertain the damages; and if not, the plaintiff is to become 

nonsuit. 
The facts considered to have been proved by the evidence, 

are found sufficiently in the opinion of the Court. 

Howard and Rand argued for the plaintiff. To the point, 
that an action on the case, and not audita querela, was the 
proper remedy, they cited 5 Mete. 228; 10 Mass. R. 103 ; 17 
Mass. R. 158. 

That an action on the case will lie for a malicious arrest on 
an execution, known to the party directing it to have been pre-



APRIL TERM, 1845. 567 

lVlcLellan v. Cumberland Bank. 

viously satisfied, and against a corporation. 11 East, 297 ; 3 
T. R. 185; 1 D. & Ry. 97; 11 Mass. R. 500; 3 Hill, 193 
and 531; 2 Hill, 629; 7 Cowen, 485; 23 Pick. 24 and 139; 
7 Mass. R. 186; 16 East, 6; 2 Kent, 284; 2 Wend. 452; 3 
Campb. 403 ; 17 Mass. R. 503. 

That the testimony offered by the plaintiff, to show that the 
execution had been in fact actually satisfied, was erroneously 
excluded. 1 Greenl. Ev. '§, 275, 277, 279, 282, and 285. 

A. Haines, for the defendants, contended that a covenant 
never to prosecute an existing demand operates as a release 
only where made with a sole debtor ; and in such case it is 
allowed to have such effect for the purpose merely of avoiding 
circuity of action. 2 Johns. R. 450; 2 Salk. 575; 8 T. R. 
168; 2 Saund. 48; 7 Johns. R. 207; 13 Pick. 414; 22 Pick. 
305; 17 Mass. R. 623; 4 Greenl. 421. 

The written agreement between the bank and Dow is con­
clusive in relation to the arrangement between them, and it 
cannot be varied by parol evidence. 1 Stark. Ev. (7 Am. Ed.) 
500; 2 Stark. Ev. 753; 11 Johns. R. ~:15. 

But if the testimony offered was admissible, it would not 
show, that the execution was satisfied, or intended by the • 
parties to b~ satisfied. 

The opinion of the Court, SHEPLEY J. taking no part in the 
decision, was drawn up by 

WHITMAN C. J. -This is a suit against the defendants, an 
aggregate corporation, for maliciously causing the plaintiff to 
be arrested on an execution, which had been issued on a judg­
ment against him, and certain other individuals, in favor of the 
defendants. If the action, upon the evidence offered on the 
part of the plaintiff, is not maintainable, a nonsuit is to be en­
tered ; otherwise the action is to stand for trial. 

The first question, obviously presented by the case, is, can a 
corporation aggregate be chargeable with malice ? Such cor­
porations have been held answerable in trover ; and might, 
perhaps, be holden answerable in other actions, sounding in 
tort, for acts done by their officers, under circumstances imply-
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ing an authority to do them. Bnt it may well be doubted if 
such corporations can be implicated, by the acts of their ser­
vants, in transactions in which malice would be to be found, 
in order to the sustaining an action against them therefor. But 
this case does not render it necessary that we should enter into 
the further consideration of this particular point. 

To support this action tl:ere must be proof of turpitude on 
the part of the defendants. There must be both malice, and 

the want of probable cause. Bullcr's N. P. 14. The arrest 
complained of, must have been wholly groundless, and that 
known to the defendants. TVaterer v. Freeman, Hob. 260. 
Was the suing out of the execution, on which the arrest was 
made unauthorized ; and must the defendants be believed to 
have known it to be so ? 

On the part of the plaintiff it was proved, that a previous 
execution on the same judgement had been issued ; and it was 
attempted to be proved, that it had been fully satisfied by two 
of the other debtors therein, viz. John and Jeremiah Dow, 
who were partners in trade. One of those, John Dow, was 
produced as a witness to prove it. He testified that an officer, 
by virtue of the first execution, entered their store, and seized 
their stock in trade; and that, thereupon, they-effected an 
adjustment with the defendants; whereupon their goods were 
liberated from the seizure; that the adjustment was in writing, 
which he produced; and that he considered it a settlement of 
the exer.ution, by virtue of which the seizure had been made; 
but that the writing contained the true statement of the matter. 
The plaintiff, also, offered other witnesses, who were present at 
the negotiations concerning the adjustment, to prove, that they 
understood it as including a satisfaction of that execution. 
And it was contended for the plaintiff, that the terms of the 
writing produced were not, in reference to him, to be deemed 
conclusive, he having been no party to the instrument. But 
the ground upon which his position rested, that the first execu­
tion had been discharged, depended upon the fact, whether it 
had been so or not ; and that depended on the import of the 
writing between the defendants and the Messrs. Dow. What-
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ever may have been the previous conversations between these 
parties, or even their understandings of what was agreed upon 
between them, or of the bystanders, who might be present at 

the negotiation, yet, if the parties finally proceeded deliberate­
ly and fairly to put their agreement in writing, nothing is bet­

ter understood, than that the writing is conclusive upon them ; 
and that all the previous conversations and understandings, in 

reference to the subject, are inadmissible to control the import 
of the writing. The plaintiff, in placing his reliance upon a 
negotiation, which has been thus terminated, is in the pre­

dicament of the Messrs. Dow, as much so as if he had claimed 
land under a deed made to them. Whatever the import of the 

writing was as to them, it must be deemed the same as to him. 

It contained a degree of evidence of a higher nature, and par­
amount to that upon which he would rely, and he must be 
controlled· by it. 

In that writing it is set forth, expressly, that the defendants, 
"in consideration, that the said John Dow and Jeremiah Dow 
have settled and adjusted the suit on the first bond, herein 

before named," (not being the one on which judgment had 
been recovered) the defendants agreed, that they would not 
collect any portion of the execution, then issued, of the Messrs. 
Dow. This was neither in form or substance a release of the 
debtors in the execution ; and amounted only to a covenant in 
favor of the Messrs. Dow; leaving the other debtors liable as 
if nothing of the kind had transpired. The concluding clause 
of the writing confirms this view of the effect of it. It is, 
that, although the defendants were not to collect anything more 
of the Messrs. Dow, yet, that they were not to be responsible to 
those individuals for any amount, which their co-sureties might 

be compelled to pay to the defendants, "under, upon or by 

virtue of said bonds, or either of them;" and which they should 

call upon the Messrs. Dow for, by way of contribution. 
It is thus evident, that it never could have been the under­

standing, on the part of the defendants, that they had dis­
charged the first execution; or that they had received the 

amount, or even any part of the debt, for which it had been 
VoL. x1. 72 
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issued, of the Messrs. Dow. The writing contained the agree­
ment with those gentlemen. To that they had a right to refer; 
and must necessarily have done so, as their guide to their 
future proceeding. There is, therefore, not the least reason to 
consider them as having sued out the alias execution, on which 
the plaintiff was arrested, in bad faith ; or otherwise than in 
perfect accordance with their agreement with the Messrs. Dow. 

Plaintiff nonsuit. 
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ACTION. 

1. In an action for goods sold and delivered, where it appeared, that a price 
was offered by the defendant for the article, and accepted by the plaintiff, 
and the defendant then said he "would com~ in a short time and take it, 
and pay for it," and it was marked as sold to him in his presence, and set 
aside in the plaintiff's shop and reserved for his use, and thus rema,· ed 
until the commencement of the suit; it was held, that this action coltfi be 
maintained. .Merrill v. Parker, 8 .. 

2. Where an officer has arrested a debtor on an execution, and committed him 
to prison, and returned several items of fees for his services, some of which 
are legal, and some illegal; and the debtor brings an action against the offi­
cer, alleging generally, that by reason of such illegal fees, he was detained 
in prison longer, than he otherwise would have been, but does not show 
that he has either paid, or offered to pay the debt, or the legal fees, but was 
discharged by taking the poor debtor's oath, such action cannot be main-
tained. Wright v. Keith, 158. 

3. Since the Revised Statutes were in force, (c. 104, § 13,) more than one suit 
may be sustained upon the official bond of a sheriff to the treasurer of the 
State, for the benefit of different claimants and for separate and independent 
acts of official neglect or misconduct; and the pendency of one such suit 
furnishes no cause for the abatement of another, commenced subsequently. 

White v. Wilkins, 299. 
4. And it is immaterial whether such bond was made before or after the Re-

vised Statutes went into operation as laws. lb. 
5. The statute of 1842, c. Hl, providing that when an action is pending on an 

official bond of the sheriff to the State, any other person, "who may have 
a right of action on such bond, may file an additional declaration in the 
same action," and "have all the rights of a plaintiff in the suit," affects 
the remedy only, and is not unconstitutional. lb. 

6. No private suit can be maintained on an official bond made to the State, or 
its treasurAr, without its consent. And when the statute giving consent 
prescribes the remedy, that remedy must be pursued. lb. 

7. The statute of 1842, c. 19, does not take away the right to institute and 
maintain more than one suit upon such bond. lb. 

8. The mortgagee of timber lands may maintain trespass or trover against any 
one who shall cut and carry away the timber, or afterwards convert it to 
his own use, without authority from such mortgagee, although under a 
license from the mortgagor given after the mortgage. 

Frothingham v. McKusick, 403. 
9. And if the mortgagee, after his right of action against the defendant has 

accrued, takes from the mortgagor an assignment of his rights arising under 
the contrnct 'by which the license was obtained, without waiving or agree­
ing to relinq11ish any rights as mortgagee, bnt wholly fails of obtaining any 
benefit therefrom, the original cause of action remains unaffected. lb. 

10. In an action brought by two plaintiffs, a writing signed by one of them, not 
under seal and without cousideration, forbidding the further prosecution of 
the action in hi. name and purporting to be a discharge of the same, pro-
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duced by tltc d.efcntlant, wi!I not ha.-e that cffed, for it is not technically a 
release, not being nnder seal, and dues uot a1uount to nn accord and satis-
faction, uothing being paid. Lunt .-. Stevens, 534. 

11. If an action ngainst an ag-g•rf>gate corporation, fiJr n1aliciousfy causing the 
plaintiff to be arrested on an ex<'cntio,1 issuPd on a judgment in theirfavor 
aO'ainst him, cau under any circumst'rnc<'.s ht~ sustained, it cannot be done 
"7ithout sho,ving lioth m,di"ce and Y\'ant of prnhuLiJe cause; and the arrest 
comp1aincd of, must Jrnve been wholly gTonndless, and that known to the 
defendants. ,,JcLcl/nn v. Curnberland Bank, 566. 

See AssrGN,IENT, :J. B,DK, n, JO, 12. BANKR1;rTcv, 3, 4. 
BILLS AND NoTES, fi, tL LkNDLORU A~TD TENANT, 3. 
OJ<'FICER, 11. P1.EAl11J\G. 

llI):lilNISTRATOR. 

1. It is only when the funds in tlie hands of the administrator are not "suffi• 
cient to extend beyond the payrncnt of the expenses of the funeral and 
adrniuistrator, and tl1c allowance to the widow aud d1ildren," tltat it is not 
necessary to appoint corn lllissioncrs of insolvency on an insolvent estate; 
and then only is the ndlllinistrator "exonerated from the payment of any 
claim of a subsequent class;" ancl it is tlrnu only, that he has a defence 
against a suit on a legal dc,nand, brought a/ier the expiration of the year, 
without the appointment of commissioners of in,oln°ncy. 
. Ludwig v. Blackinton, 25. 

2. When the administrator was appointed lrnfore the Rev. Stat. were in force, 
and returned his inventory ,,fterwards, lie must account for the property 
contained in it aeconJiug to t.1 Xisting Javvs. lb. 

3. Where the plaintiff is entitled tu j11dglllent against an administrator of the 
estate of an intestate, no comlllissiuncrs of insolvency having been ap­
pointed, he will, by the provisions of Rev. Stat. c. 120, § 4, be entitled to 
one execution against the goods and estate of tlrn intestate for the amount 
of the deut, and to another against the administrator personalJy for the 
amount of' the costs. lb. 

See Evn>ENCE, lfl. 

AGEN'l'. 
See B,urn, G, 17. SmPP!NG. 

ALIEN. 
An alien acquires no life estate in the lands of his wife by virtue of his mar­

riage; and a levy thereupon as the estate of the husband gives no title to 
the creditor. ' Mussey v. Pien·e, 559. 

Al\JENDl\JENT. 
Sec CovENANT, 4. EQUITY, 7. REAL Ac-r10Ns, 3. TRESPASS, 3. 

ARREST. 

See Acno~, 11. 

ASSIGNMENT. 
1. When mntual accounts exist, the balance only can be protected for the bene• 

fit of an assignee of one of the parties. Leathers v. Carr, 351. 
2. Under the statute of April 1, I8:J6, concerning assignments, where there was 

an exception, in the assignment, of property not exempted by law from at-
tachment, such assignment was utterly void. Foster v. Libby, 448. 

3. An assignment by une partner to tl1e other of his interest in all tlrn partner­
ship demands, is good in equity, and gives to t!,e assignee the right to U£e 
the name of the assil(nor to enable l1irn to collect for his own use any debts 
due to them jointly at the time; and tlrn discharge of the assigr,or, l!i"en 
afterwards without .:onsideration, will not discharge an action brought in 
the name of hath. Lunt v. Stci-cns, 534. 

See AcTioN, 9. BILLS AND NoTEs, G. CoNTRAcT, 2. TRF.srAss, 2. 
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ATTACHMENT. 
See BANKRUPTCY, 4. MoRTGAGE, 2, 3, 0, 11, 16. OFFICER. 

ATTORNEY A'l' LAW. 
If a counsellor and attorney at law is employed by the principal to defend 

an action against himself and two sureties, upon a note signed hy them, 
such employment will not, of itself, make the sureties holden for the pay­
ment of the bill for sen~iccs iu the defence, without the consent of the 
sureties, either through th0 agency of the principal or in some other way, 
that such attorney should be employed as their attorney. 

Smith v. Lyford, 147. 
See REcEIP1'ER, ] . 

AUDIT A QUERELA. 
1. Injury, or danger of injury, is essential to tho maintenance of an action of 

audita qucrela. Bryant v. Johnson, 304. 
2. Such action is in the nature of a bill in equity, to obtain relief dgainst op­

pression. It lies where, after judgment, the debt has been paid or released, 
and yet the debtor is arrested, or in danger of being arrested, on an exe­
cution issued on such judgment; and where the debtor has had no oppor­
tunity to avail himself of such payment or release, iu defence; and in 
other cases where a defendant had good matter to offer in defence, but had 
no opportunity to offer it before judgment against him. lb. 

3. If a levy on laud be nugatory and void, the action of audita qucrela cannot 
be maintained by reason of such levy. lb. 

BAILiHEN'l'S. 

1. Where a common carrier by sea engages to deliver goods at a place named 
for a stipulated sum as freight, and the owner is willing to receive his goods 
before they arrive at the place appointecl in the bill of lading, and does 
receive a part of them, the carrier is entitled to a pro rata freight. 

Hunt v. Haskell, 330. 
2. A common carrier by sea has by the law merchant a lien on goods carried 

by him for the payment of their freight; but he has no right to cause a 
sale to be made thereof, of his own mere motion, for the payment of the 
freight. lb. 

3. Where goods are illegrrlly sold for the discharge of a lien for the freight 
thereof, and the owner rrfterwards obtains the possession of them through 
one who had mddc the purchase, he is entitled to recover of the seller, in 
an action of trover, not the value of the goods sold, but merely whatever 
damages and loss he sustained in regaining possession of his goods, over 
and above what was fairly due to the defendant. lb. 

13ANK. 

I. A person becomes legally entitled to shares in a bank by having them trans­
ferred to him on the books of the bank. Tho certificate of ownership is 
but additional evidence of title. .11_,[ricultural Bunk v. Bu,-r, 256. 

2. The legal title to shares in a bank, evidenced by the records of the cor­
poration, will not be affected by the owner's penuit.ting the bank to treat 
them as its own property. lb. 

3. Whether a bank has paid in fifty per cent. of its capital stock in gold or sil­
ver within six months after recci ving its charter, is to be ascertained and 
proved in the manner prescriued in the statute, by the certificate of the 
commissioners appointed for that purpose. lb. 

4. When a bank has been in operation for several years, it is to be presumed 
that the remaining fifty per cent. of its capital stock has been paid within 
twelve months after the rec<0ption of its clrnrter. lb. 

5. Where a bank charter is received and takes effect on the first day of acer­
tain month, the corporation may legally act under the charter on that day; 
and a legal transfer of shares in the bank may uc made on the first day of 
the same month of the next year. lb. 

6. In no proper sense can individuals lw consi,krcd as agl'nts of a bank in 
making their own note payable to the same bank. lb. 
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7. When an agreement has been reduced to writing, pmporting to be between 
certain individuals in relation to the transfer of shares in a bank, but not 
signed by all the parties, their rights must depend, not upon what they 
considered tliem to be, nor upon the fact, that the parties considered the 
agreement to be closed, and one party claimed the benefit thereof; but 
upon the application of the principles of law t0 the facts proved. lb. 

8. The transfer of stock of a bank on its books, although no certificate of own­
ership is given, is sufficient to pass the property in the shares; and consti­
tutes a valid consideration for a note gi vcn to the bank therefor . 

.-1gricultural Bank v. Wilson, 273. 
9. To enable a banking corporation to maintain an action on a note made to it 

by an individual, there must be a consideration at the time of making th,:, 
contract; and no injurious conseqnences to the parties or to others, which 
may afterwards happen from its having been mad~, can constitute a legal 
consideration for it. Jlgricultural Bnnk v. Robinson, 274. 

10. If a note be made to a bank, without consideration, for the purpose of ena­
bling the corporation, by including it as a part of its funds, to make a col­
orable and false statement of its actual condition, although it might hava 
been a just cause for a revocation of the charter, and perhaps of indictment 
of the persons concerne,1 for a conspiracy to defraud, yet the bank cannot 
maintain an action on such note. lb. 

11. The directors of the \Vashington County Bank, appointed by the Governor 
and Council, under the act of 1841, accepting the surrender of the charter, 
had power to enter into a refer"ncc of all demands between the bank and 
a person claiming to be a creditor thereof. 

Em,rson v. Washington County Bank, 445. 
12. The provision in that act that the assets of the bank should be distributed 

among all the creditors pro ratn, <lid not prevent a creditor from bringing a 
suit to ascertain the amount due upon a disputed claim; but no execution 
should be issued on the judgment recovered. lb. 

13. A settlsment with the cashier of a bank, made by the directors, is not con­
clusive upon the bank, if the cashiar was guilty of fraud in procuring it to 
be made. Fran/;fort Bank v. Johnson, 490. 

]4. The directors of a bank have authoritv to make a settlement with the 
cashier, whose accounts exhibit a deficit;;; the funds. lb. 

15. The directors of a corporation have no power to make a donation from, or 
misappropriate, its funds in v iobtiou of the laws and rules regulating its 
mode of action. lb. 

16. But the fraudulent conduct of the directors of a bank, in making a settle­
ment with the cashier, would not annul or make it void, unless the cashier 
was also guilty of fraud. lb. 

17. Corporations are snbject to the same laws in relation to the acts of their 
agents, which are applied to individual persons with respect to the acts of 
agents of their appointment. lb. 

See BILLS .AND No-rEs, 5. CoRPORATJON. 

BANKRUPTCY. 

1. There is a distinction between a contingent demand, and a contingency 
whether there will ever be a demand. The former is a demand which 
might have been proved under the late bankrupt law of the United States, 
but the latter is not. Woodard v. Herbert, 3,38. 

2. The contingent or uncertain demands provided for in the b:rnkrupt act, are 
those contingent demands, which were in existence as such and in such a 
condition, that their value might be estimated at the time when the party 
was decreed to be a bankrupt. lb. 

3. A debtor was arrested on mesno process and gave a bond in common form to 
procure his release from arrest; the surety in tlrn bond then filed his peti• 
tion and was decreed to be a bankrupt; next judgment was rendered in the 
action and the bond became forleitfld by the neglect of the principal to per­
form the condition thereof; and afterwards the bankrupt received his cer­
tificate of discharge; such certificate furnishes no defence to a suit upon 
the bond. lb. 

4. Where an officer attached goods and suffered them to go immediately back 
into the possession of the debtor, taking the receipt of the latter therefor, 
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he therein engaging to redeliver the same to the officer on demand ; and 
then the office_r made a demand of the goods, qnd failing to obtain them, 
~rou!\ht an actwn upon the receipt; the defendant afterwards filed his peti­
tion m bankruptcy, was decreed a bankrupt, obtained his certificate of dis­
charge, and pleaded it in bar of the action; it was held, that the action 
could be no further maintained. Fowles v. Treadwell, 377. 

See EQUITY, 16. REcEIPTER, 3, 4. 

BETTERMENTS. 

See CoNSTITUTIONaL LAW. SEIZIN AKo DrssEIZIN. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. Where the plaintiff received post notes, payable at a futnre day and in 
another State, and agreed to account for the same to the defendant on his 
note to the plaintiff if collected; or to return them, if payment thereof 
should be refused; it was the duty of the plaintiff t,, cause the post notes 
to be seasonably presented for payment, when the day of payment should 
come, and if they were not then paid to return them to the defendant. 

Medomak Bank v. Curtis, 36. 
2. Where a note is made payable "from the avails of the lo.gs bought of M. 

M., when there is a sale made," it is not payable upon a contingency, but 
absolutely; and when a reasonable time has elapsed to make sale of the 
logs. Sears v. Wright, 278. 

3. Paro! evidence is inadmissible to show, that it was the intention of the par­
ties, when the note was given, that if it turned out, that on manufacturing 
the logs, there was a total loss thereof to the owner, the note was not to 
ho paid. lb. 

4. A bill of exchange, promissory note, or order, made payable to a particular 
person, which bas been paid by one whose duty it was to make the pay­
ment, without any right to call upon another party to repay the amount, is 
no longer a valid contract. It has performed its office, and ceases to have 
a legal existence. Ballard v. Greenbush, 336. 

5. But this rul,e does not apply to a bank note, which is not a contract with 
any particular person, but with any one who m,1y become the bearer or 
holder of it. lb. 

6. It is only when an assignee has acquired a title through the promisee, that 
he can insist upon the right to maintain an action in the name of the payee 
of a paper not negotiable. lb. 

7. The possession of an indorsed promissory note is prima facie evidence that 
it is the property of the holder; but although the legal property may pass 
to the holder, it is competent to show by parol testimony, that such note 
was held in trust, to be accounted for in a particular manner. 

Scott v. Williamson, 343. 
8. Where certain notes, payable to the plaintiff, had been indorsed and de­

livered to the defendant, to be by him appropriated, when collected, in part 
payment of notes of a much greater amount held by the defendant against 
the plaintiff, secured by a mortgage of land; and, afterwards, a settle­
ment was made between the parties, wherein these notes were not accounted 
for by the defendant, he stating that he had never received payment there­
for, and he covenanting, on such settlement, that he would not collect any 
further sum on his notes against the plaintiff, unless disturbed in the quiet 
enjoyment of the mortgaged estate; it was held, that the plaintiff might re­
cover of the defendant, in au action for money had and received, the 
amount of the notes thus indorsed and delivered to the defendant, on proof 
that he had received payment thereof before the settlement. lb. 

9. If a note, payable to a thrid person or bearer, has been transferred to the 
defendant, and he has transferred it to the plaintiff wit[iout indorsing it 
himself, and the plaintiff, afterwards, procures the indorsement of the de• 
fondant by stating to him, "that it was a mere matter of form, and that by 
putting his name on it he would 11ot be rendered liable therefor;" testi­
mony of these facts is admissible to show, that the indorsement was made 
without consideration. Larrabee v. Fairbanks, 363. 

10. And if the indorsement of the defendant was procured upon such note by 
false pretences on the part of the plaintiff, parol proof thereof is admissi-
ble, and furnishes a complete defence. lb. 
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11. It is sufficiently early to charge the indorser of a promis~ory note, l\ving in 
a different State, if a notice of tbe disl,onor, directed to 1nm, be put mto the 
mail within a convenient time after the commencement of business hours 
of the day succeeding that of tho rlis,honor. C!tich v. P_i!lslmry, 4S8. 

12. The defendant and several others signed a paper wherern they agreed, 
that all notes to which they wore respectively a party, left in a certain bank 
for collection, should be consi,krod the same as if made payable at that bank, 
and then said-" and we further a"rec, that notices left at tlie places set 
against our names shall be considcr;:d le2;al and binding on us" - an~ no 
place was set against the name of the defendant; he was !'.'ft thereby rn a 
condition to insist upon his legal rights as indorser, so far as rt r?spected tho 
place to which notices should he sent. Smith v. Trickey, 539. 

See EvrnEl<CF,, 14, 15. Usi:Rv, 1. 

no:~D. 
Sec CoNTRACT, 10. PooR DEBTORS. 

CARRIER, CO:\11\ION. 
See BAILMENTS. 

CHEATING BY FALSE PRETENCES. 

On the trial of an indictment, under the statute, for cheating by false pre­
tences, the offence is complete, if there be one pretence, and that proved 
to he false, and made with a fraudulent Jesign to obtain credit for goods, 
and credit is induced to be ~iven thereby, although the indictment charges 
that the goods were obtained by more than one false pretence. 

State v. Dunlap, 77. 

CONSIDERATION. 
1. In this State, it has not been authoritatively settled, that a total want of 

title in a grantor will not be a good defence to a note given inconsideration 
of his conveyance, when not in the hands of an innocent indorsee. 

Jenness v. Parker, 28!l. 
2. When a person has received a benefit from, or occasioned a loss to another, 

and a statute, or rule of public policy, protects him from making c@moensa­
tion, the moral obligation so to do remains, and collstituies a legal considera-
tion for a promise to do it. Warren v. IV!titncy, G61. 

3. But a promise to pay a debt voluntarily discharged, is not binding for want of 
a legal consideration. lb. 

See BANK, 8, 9, 10. CoNTRAcT, 3, G. CONVEYANCE, 4, 5. GuAR,\NTY, 3. 

CONSTITUTIONAL LAW. 

1. The legislative department oftho government may, prospectively, determine 
that a tenant for life shall have the right to make permanent improve­
ments upon the estate; and that he, or those claiming under him, shall be 
entitled to receive compensation for the value of them, to be ascertained 
in such manner as it may judge best. Jlustin v. Stevens, 520. 

2. If the St. 1843, c. 6, must be construed to be applicable to a case where by 
the law of the State, the improvements made by the tenant for life had 
been incorporated into and become a part of the reversionary interest, and 
were the absolute property of the reversioner; and to authorize one, who 
had no title to '.he improvements, for many months before the passage ot 
the act, to obtarn the value of them from the grantee of those who during 
that time had, by the existing laws, a perfect title to them; so much of the 
act, as attempts to do this, must be in direct conflict with those provisions 
of the constitution of this State, which secure to each citizen the right to 
possess and preserve his pri vatc property, unless it be required for the 
public use; and is therefore wholly inoperative. lb. 

CONTRACT. 
} . Where the defendants, by a contract in writing, nndcrtook "to clear him 

(the plaintiff) from all liabilities, tax, or assessment, that have or may arise, 
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from his one share in the Scythe Factory," the name used by a company of 
unincorporated individuals who had associated to carry on the manufacture of 
scythes, of whom the plaintiff was a member, it was held, that the meaning 
was, that the defendants would indemnify the plaintiff for whatever of dam­
age he might unavoidably sustain from his liabilities, that were strictly 
legal; and that if the plaintiff should be compelled to pay company debts, 
he should first seek his t,·mcrly over against his associates for a!J, except his 
share, and for the whole, if there was company property sufficient for the 
purpose. . . I,07!,hard v. Fiske, 56. 

2. And where a creditor of the company had obtamed Judgment against the 
individuals composing it, including the plaintiff and principal defendant, 
and had taken out execution, and the judgment debtors had been arrested 
thereon, and had severally given bonds; and afterwards one of the number 
agreed with the creditor to pay him the amount, and take an assignment of 
the judgment and bonds for his own benefit, to a third person, and the 
money was paid and the assignment was executed; and then a suit was 
brought, in the name of the creditor, against the plaintiff on his bond, anrl 
judgment was rendered by default for debt and costs, including the extra 
interest, given against the principal in such bonds by the statute, without 
notice given by him to the defendants, and the same was paid by the plain­
tiff; it was held, that even if the payment by one of the judgment debtors 
on the assignment to a third person, was not a payment and discharge of 
the judgment and bonds, the plaintiff was not entitled to recover of the 
defendants the extra interest so paid. lb. 

3. Contracts to pay tor real !?State, and pews in meetinghouses by statute are to 
be deemed such, arn not voidalile, unless tliere shall appear to have been a 
total failure of consideration; whether the conveyance of the same be by 
general warranty, or otherwise. If any thing passed by the conveyance, a 
note given for the consideration is recoverable; and if there ..be a partial 
failure of consider::.tion, the grantee is rernitted to his covenants, if any 
there be, for his remedy. Severnnce v. 11-'hittier, 120. 

4. \Vhere a contract is made whereby one party engages to cut and haul tim­
ber from laud of the other at a stipulated price per thousand feet, "to be 
estimated by P._ (a su_rveyo,· _named) and ?ut to his satisfaction," the parties 
are bound by !us estlmate, 11 not appeanng that such surveyor acted cor-
ruptly, or made _anr gross mistake. Oakes v. :Moore, 214. 

5. \Vhere the plarnllff performed labor upon a vessel and charged it to the 
same, and afterwards requested payment therefor of the defendant, snp­
posing him to be the owner; and the defendant wrote to the plaintiff, 
saying that he held the vessel for security, and that it did not belong to 
him to pay any bills on her, but at the same time that he was holden for 
them, and requested the plaiutirr to take an order on a third person for the 
amount; this was held to be sufficient to authorize the jury to find a 
verdict for the plaintiff. Oakes v. Cusltin(J", 313. 

6. And as such labor increased the value of the security, that was hekl to be a 
sufficient consideration for the written promise of the defendant to pay 
therefor. lb. 

7. When ?De person performs services f~r th~ benefit an_d with the knowfedge 
and tacit consent of another, the bw 1mpltes a promise to pay a reasonable 
compensation for them. Such a promise, however, is implied only, when 
there does not appear to have been an express agreement or employment. 

Weston v. Davis, 374. 
8. \Vhen two or more persons are jointly interested to have certain services 

performed, and one of them req11~sts a third person to perform them, he 
may be presumed to have done 30 rn behalf of all those interested, unless 
there be something to indicate a different intention. lb. 

9. When one intends to give credit to two or more persons, that intention, to. 
affect them, should be made known, expressly, or by inference from the 
circumstances ntte11ding the transaction. lb. 

J 0. Where a bond was given to the plaiutiff by the defend,rnts, with a condition 
that it should be void, if tl,e dei"end:u1ts should pay the plaintiff's part of 
all debts due from a company copsistiug of the plaintiff aud one of the de­
fendants, and save and keep hi.'11 ,£armless and indemnified from all.his 
liabilities for the company," as is named_in a certain agreement," described, 

VoL. ::s.1. 73 
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between the partners; and after tho making of the agr~ement and prior to 
the execution of the bond, tho defendants, '" principals, and the plaintiff 
as their surety, had given their note for oue of the demands named in the 
agreement, which note was allorwanls paid in pmt by the plaintiff; it was 
held, in a snit upon the bon,l, tltat the defond,mts were liable for the amount 
paid on the note by the plaintiff. Jepson v. Hall, 422. 

See BANK, 7. Il1LLs AND NoTEs, 12. Coxsrn1mATION. EQLITY. 

EvJDENCE, 1, 3, 16, 17, 2,1. GUARANTY. LIEN, 4, 5, G. 
PAYMEKT. SnIPPING. 

CONVEYAJ\'CE. 
1. Where a res0lve of the Cnmmonwcnlth of Massachusetts authorized the 

conveyance of a lot of luucl, :rnd providocl that such corffeyance should not 
"affect the rights or clairns of any actw1I settlers, el aiming lands under any 
title, not derived from the Commonwealth, or by possession merely, against 
each other; but that all such claimants rnay pur,me their legal remedies as 
if no such conveyance had been m[l(lc ;" it was held, tlrnt this provision 
extended not only to snch as were actual settlers npon the land at the time, 
but to their grantees and assignees. Tilton v. Hunter, 29. 

2. The recording of deoJs is constrnctive notice only to those, who would 
claim under the same grant.or. lb. 

3. If a conveyance is made of a trnct of land, described by metes and bounds, 
containing fitly acres, having at the time a house, barn and shed thereon, 
but having no particular portion of the land designated by occupation or 
otherwise with the buildings, and tl1csc wonls are in the habendum of the 
deed-" excepting- and rc:-crving- all the bttilding:S on said prc1nises" - the 
whole land, inclndiug that uuder tl1e buildings, passes to the grantee, and 
the grantor retains the lrnildings as personal property . 

.Jenness v. Parker, 28(). 
4. To constitute a valid dcfrncc, in an action between the parties or wherein 

the same defence may be rnadu, to a note given in consideration of land 
conveyed by deed with covenants of warranty, the defect of title must be 
entire; and so that nothing valuable passes by the conveyance. lb. 

5. If, in such case, any thing valuable does pa~, to the granlce short of an 
absolntc interest, in conformity to the turrus of the deed, it becomes a case 
of unliquidated damages, the remedy for which should I.Jc sought by an 
action of covenant broken. lb. 

6. Where the grantee enters into tl,e ac;nal occurntion nrnl irnproYement of 
the premises under his deed, hut clocs not rcccml it, the title cannot be 
revestcd in the grantor, hy tho delivery back of tho dccd, for one purpose, 
and yet remain in the grani<,e for another. Jfo/.1 v . . McD11jf', 3ll. 

7. If the grantee consents tu the cleliv<"ry hack of such umccorded deed to the 
grantor, for the purpose of haviug security givrn by n1ortgagc for a portion 
of the consideration monL:y remaining unpctjtl, no authority is thereby given 
to the grantor to make an absolute conveyance of the estate. lb. 

8. Where the description in the deed commences with," one undivicled moiety 
or half part of a certain lot or tract of land, butted and bounded as follows," 
and proceeds with a 1,articnlar recital of the motes and bounds of the lot, 
and concludes with these words, - "containing fifty-two aeres and eighty 
rods and no more, ancl including the salmon fishery contiguous to said land," 
but an 1rndi vided half of the salmon fishery is connyed. 

f)uncrrn v. Sylr:cster, 482. 
9. A conveyance Ly one tcn:mt in common of a specific part of the common 

real estate is void as against a co~tenrint; an(1 is not valid until such co~ten-
ant gives notice to the gra11te1', tl,at he elect,, to an,id it. lb. 

See CoNsrn,:RATJO:-i,]. EQuJTY, 8. EsToPJ'EL. F1tAUD. 

rrRUSTE.E PRot;ESS. 

CORPORA 'l'ION. 
I. If the cashier uf a bank enters into a cnntract in belwlf of the corporation, 

without authority for the purpose, and 1ho bank elaims the benetit of the 
contract, it is thereby ratified by the corporation. 

Jicdonwk Bank v. Curtis, 36. 
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2. Corporations are subj0ct to thr snnJP bws in rcl:ition to the ar-ls of their 
agents, which are nppliPd to individual persons with respect to the acts of 
agents of their 11ppointmcnt. Frnnkfort Bank v. Jul,nson, 4()0. 

See BANK. EQUITY, 1, 2, :I, 4. EvmE:<cE, 14, lG, 18. 

COSTS. 
Sec REcE1Pnrn, ,1. Usrrnv, 3. 

COUNTY COMMISSIONERS. 
1. If it b<1 not irregular to grant an orrlnr of notice at a court hol,len in another 

county, it i~ improper to call the County Commissioners out of their county, 
to answer to a petition for a mandamus, cornplaiuiug of their acts and do-
ings, as such, within their county. IVuod11wn v. County Corn'rs, 151. 

2. A writ of mandamus is grantable at the discretion of the court, and not as 
matter of right. lb. 

3. Where there has been an increase o(' damages to land, occasioned by the lo­
cation of a highway over it, by the verrlict of a jury, and the prevailing 
party has taxed his bill of costs, and laid it before the County Commission­
ers for allowance, and they have al lowed a part of the items, and rejected 
the rest, this Court will not grant a writ of mandamus to the commissioners 
for the purpose of correcting their decision as to the taxation of such costs, 
to the end that other items may be allowed. lb. 

COVENANT. 
1. It is in the election of a subsequent grantee of a mortgagor, with covenants 

against incumbrances and for quiet enjoyment, to elect to redeem as under 
the former, or to suffer an eviction as undnr the latter. If he redeems, 
his right of action will commence from tlrn time of such redemption; but 
if he waits for an eviction, his right of action will then take place. 

lfenth v. Whidden, 383. 
2. The covenant for quiet enjoyment nms with the laud, and descends to 

heirs; but that against incu1ubranccs docs not. lb. 
3. If twenty years had elapsed from thn time the cause of action aro8c for 

breach of the covenants for quiet enjoyment, without any explanation, satis­
faction would be presu111cd; but 110 period short of that, without other 
circumstances tending to raise the presumption, wonld he sufficient. lb. 

4. In a special action on tho covenants of a deed of warranty r.ontaining the us­
ual covenants, setting out all the facts, and alleging a breach of the covenant 
against incumbrances, it iH cornpetent fOr the Court to permit an aniend-
ment by alleging a breach of the covenant for quiet enjoyment. //,. 

See Col-lVJ;YANc1,;, 5. 

DAMAGES. 
In an action against an officer for a false return, made hy mistake, in certify­

ing that he had left with the plrrintiff rr t.rnc eopy nf a notice lo appear and 
submit to an examination, &e. that he might thernhy prevent the issuing of 
an execution against his body, (under tlrn poor ,lcbto,· act of Hl31,) when in 
fact there was an error in the copy ; and tlrn mistake was known to the 
present plaintiff in season to have avoided any inconvenience thereby, at a 
trifling expense; it was held, that the plaintiff was entitle,! to recover only 
sur.h sum as would have folly pairl him for ascertaining the truth, and not 
damages for the injury sustained by him in being arrested and imprisoned 
on the execution. ll'ri:t;-f,t v. l{cith, 158. 

See CoNVEYANcE, G. GuAHANTY, 2. OFFICER, 4, 13, ]:-i. 

DEED. 

See CoNvI<:\'ANCP. 

DEPOSITION. 

S"e EnnENct,, 11, 12, 13. 
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DOWER. 
As the mortgagor in possession is seized as to all persons but the mortgagee, 

his widow is entitled to be endowed of the equity of redemption; and an 
assignment of her dower will be valid and effectual agaiust all persons ex­
cepting the mortgagee and those claiming under him. 

Campbell v. Knights, 332. 

EQUITY. 
1. No individual members of a body corporate 'have the right, by a bill in 

equity, without the consent of such corporation, legally obtained, to call 
the agents or officers thereof to account with the plaintiffs, or to make 
settlements and adjustments with them, for money of the corporation, 
alleged to be in the hands of such officers. Hersey v. Veazie, 9. 

2. If the defendants in the bill in equity, aa agents of the corporation,. have 
acted fraudulently towards it, obtained fraudulent judgments against it, and 
on them have made a fraudulent sale of its franchise, these are wrongs 
primarily committed against the corporation. And until it has been shown 
to have been incapable of doing it, or to have been faulty, no corporator 
can assume the right of the corporation to obtain redress for such wrongs, 
and to settle for them with the perrnns committing them. lb. 

3. If after proper exertions made to procure the corporation to obtain redress, 
it had been found incapable of doing it, or hail improperly or collusively 
refused to do it, the corporators might, perhaps, have obtained redress by 
making such corporation a party defendant; bnt unless it is made a party, 
it would be im _proper for tbe Court to proc:ee,1 and compel the defendants to 
make a settlement, which could not be conclusive upon the rights of the 
corporation. lb. 

4. Where shares in a corporation have been transferred by a debtor to his 
creditor, the latter agreeing with the former "to account for the said 
shares, or reconvey them," the debtor has no such interest as would enable 
him to maintain a bill in equit_v against a third person by reason thereof. lb. 

5. It is a general rule, that all interested in the subject of a bill in equity should 
be made parties thereto, as plaintiffs or defendants, that a complete decree 
may be made between them. Hussey v. Dole, 20. 

6. The want of proper parties to a bill in equity may ho taken advanta/!e of 
at the hearing. lb. 

7. But when the objection for defect of parties is not taken until the hearing, 
it is competent for the Court, on such terms as they may deem proper, to 
order the case to stand, with leave to the plaintiff, if he shall mov~ therefor, 
to amend by adding ne,w partie.s. lb. 

8. \-Vhere a conveyance is made of certain lands in trust that the grantee will 
,appropriate t.he proceeds of the sale thereof in a certain manner; and after­
wards, another grantor, by deed of warranty, conveys the same and other 
lands to the same grantee, who at the same time gives hack to the last 
grantor a bond, conditioned to account to him for the proceeds of all the 
sales in a manner different from that indicated in the first conveyance; 
the grantee will not be relieved from the duty undertaken by him in the 
bond, by reason of any claims on the part of those interested in the trust, 
upon which the first conveyance was made. lb. 

V. This Court has power under the mvised statutes (c. 96, § 10) to hear and de­
termine, as a court of equity, "all suits to compel the specific performance 
of contracts in writing," "when the parties have not a plain and adequate 
remedy at law." But under this provision the court must see not only that 
the contract is in writing, but that it is in force ns such. If merged in a 
judgment, it would no longer be a contract in writing within the purview 
of the statute. Bubier v. Bubier, 42. 

10. It ~hould appear, also, that the plaintiff had not a plain and adequate remedy 
at law. If he has a judgment in his favor upon the contract in a court oflaw, 
he must be regarded as having there a plain and adequate remedy upon it. 

lb. 
11. And if the contract be in reference to the personalty, and not to the realty, 

it is, with a few exceptions of a peculiar character, considered that a party 
has his appropriate remedy at law; and will 110! be entitled to the aid of a 
court of equity tc enforce the performance of it. lb. 
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12. As a court of equity, with its limited equity powers, this court cannot aid a 
court of law to carry into effect a proceeding pending Lefore it, or a judg-
ment which it may have rendered. lb. 

)3. \Vhere the parties to an action on a mortgage of real estate, pending in the 
District Court, 1nadc an agrce1ncnt in writing to rcfor tlint action and also 
all other denrnnds between them, including claims by each against the 
other for the payment of money, by n,lc of court, to the determination of 
three persons rrnrncd, agreeing to perform their award; and the arbitrators, 
acting under the rule, made their award, that one party should convey to 
the other the mortgaged premises, on the performance of rcrtam conditions, 
and that the other party should pay certain sums of money at certain times, 
and give certain security therefor, and that certain personal property should 
be divided between them; and this report, or award, was returned into 
court and there accepted; anrl the party to whom the conveyance was to be 
made brought his bill in equity, cl,,imi'ng a specific performance of the 
award; it was held, that the bill conlrl not be sustained. lb. 

14. Where the fact is equally nnknown to both parties; or where each has 
equal information ; or where th() fact is doubtful from its own nature ; in 
every such case, if the partic, have cicted with entire good faith, a court 
of equity will not interpose. ll_fcCubb v. Richardson, 82. 

15. \Vhere there was a sale of timber lands, lying in the wilderness, remote from 
the residence of the parties, which neither had O\'er seen, and of which 
neither had any other knowlcdµ;e tli:rn from the certificates, then in the 
possession of a third person, and to which they had cqu:,l access, of two 
individuals, equally unknown to the parties, wherein was stated the amount 
of timber the signers thereof said they believed from exa,nination to be 
upon the land; and no other representations were made.by the seller to the 
purchaser than a mer0. reforence to those certificates; but when in fact, as it 
afterwards turned out, there was not one fifteenth part of the timber upon the 
land, at the time, that there was represented to have heen in the certificates; 
this is not such a case of nrntnal mistake as will authorize a conrt of equity 
to rescind the contract, and decree a restoration of the purchase money. 

lb. 
16. Where a bill in equity is brought against a married woman, with the view of 

obtaining payment of a debt contracted by her before her marriage, from 
her property fraudulently conveyed while sole, still the husband, although 
a certified bankrupt, should be joined as a party. Harn/in v. Bridge, 145. 

17. If the bill, as presented, does not exhibit a case fur the interforence of a 
court of equity, it may l1e dismissed on demurrer for want of equity. 

Reed v. Juhnson, 322. 
18. In a bill in equity brought by two partners against the third and against an 

officer who had taken goods alleged to belong to the partnership on a de­
mand against the defendant partuer for his individual debt, the partnership 
creditors not being made parties, where the object sought was merely to 
obtain a decision that the goods were owned by the partnership, without 
acting in any other manner upon the rights or interests of the partnership 
or of its members, or upon those of the creditors of the partnership, or of 
one or mure of them, the Court will not require the officer to deliver over 
the goods, or the proceeds of the sales thereof, to the plaintiff partners, but 
will withhold its aid until there can be a distribution of the whole partner• 
ship property, first among the partt1ership creditors, and then among the 
partners themselves, or their representatives. lb. 

19. Jurisdiction is not given to this Court as a court of equity, by the Rev. St. c. 
96, § 10, in all cases where a partnership or partners may be interested; 
but was conferred to provide a remedy in certain cases for persons, or the 
representatives of their interests, who were, or had been, partners with 
other persons, and who on that acconnt had either no remedy, or an imper-
fect one, by the common law. lb. 

20. That is not a case of partnership within the equity jurisdiction of this Court, 
where the bill alleges that one, not a partner or representing a partner's in­
terest, has taken goods belonging to the partnership, which goods such per-
son denies to be partnership property. lb. 

21. And if one partner is omitted as plaintiff, and made a party defendant with 
such other person, still the Court will not have equity jurisdiction as it re. 
spec ts the latter. lb, 
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22. If funds be put into the lrnncls of n person by one of Revera! interested 
in procuring the discharge of n mortgage, to be applie(l for that purpose, 
and he agrees so to apply the same, the others agreeing to furnish him with 
the remainder of the necessary fonds, but failing so to do; those failing to 
perform on their part, cannot, by bill in equity, compel such person to 
apply the funds belonging to others to the discharge of such mortgage. 

Holden v. Pike, 427. 
23. If the mortgagor, for an adequate considerntion, conveys a part of the mort­

gaged premises, and afterwards c0nveys the retnainder to another person, 
the estate hst conveyed, if sufficient fur that purpose, it would seem, in 
equity, is charged with the redemption of the mortgage. lb. 

24. The general rule is, that if it be for the interest of the assignee of a mort­
gage, that it should be upheld, it will, in a court of equity, be considered 
as still s9bsisting. lb. 

25. Wbere'a bill in equity prays that the administrator, the widow and the 
minor children of a person deceased, intestate, may be decreed to release to 
the plaintiff their interest in the real estate which belonged to such intes­
tate at the time of his decease; and the adminisrrator and widow have made 
answers, and proof has been taken, but no guardian, generally, or a,Z litem, 
has br.en appointed for the minors; the bill should be dismissed for want 
of proper parties, or the proceedings in taking proof be set aside, and the 
plaintiff left to proceed in making proper parties, and thereafter to perfect 
his case for a hearing. Marston v. Humphrey, 513. 

26. Where the father conveys to the son real estate under a parol agreement, 
that the son should pay the debts of his fatl,er, and support his father and 
mother during their lives; and years afterwards, he having paid the debts, 
the son gives to the father n bond wherein it is said, that if the son shall 
well and truly provide for and support the father and mother during their 
lives, "then this obligation to be void; otherwise to remain in foll force, 
and the aforesaid deed to be void;" the case is not cognizable in equity by 
this Court as one of trust, either express or implied. lb. 

27. Nor can the Court decree a re,;onveyance on the ground of enforcing the 
specific performance of a contract in writing, for no contract for a recon-
veyance is found. lb. 

28. And even if there were a stipulation in the bond, that the estate, upon 
breach of the condition, should be reconveyed, still if the grantee in the deed, 
and obligor in the bond had deceased, after a partial performance, leaving a 
widow and creditors who bud no knowledge of any latent equities, a court 
of equity might well hesitate, when so great an alteration had taken place, 
in the exercise of the power of decreeing a reconveyance, as it must first 
appear that it would be atrictly equitable to make snch decree. lb. 

29. If the plaintiff in equity once had a right to a specific performance of a con­
tract, and had, nevertheless, prosecuted his claim at law for damages for the 
breach of it to judgment, his claim to a specific performance would no 
longer remain. lb. 

30. And when the obligor in the bond had <leceased, and the estate, in the due 
administration thereof, had been rendered insolvent, and the obligee had 
presented his claim for the breach of the condition thereof, and it hail been 
allowed, and the list of allowed claims had been returned to, and allowed 
by the Judge of Probate, it is tantamount to a judgment at law in his favor, 
and equally deprives him of the right to a specific performance. lb. 

See AssIGNMENT, 3. AunITA Qu1rnELA. MoRTGAGE, 12. 

ERROR. 
1. Exceptions to the rulings of a justice of the pe:i.ce, on the trial of an action 

before him, to recover a fine alleged to have been incurred by a soldier for 
non-appearance at a company training, are only authorized by what may 
be deemed to be the common law in this country, originating under the 
statute of Westminster 2, 13 Edw. 1, c. 31. Simpson v. Wilson, 437. 

2. The justice should certify, that such :xce_pti~ns were allowed and were in 
conformity to the truth, and shonlcl affix Ills s1gnatnre and seal thereto. 

lb. 
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3. On such exceptions this Court can only affirm or reverse the judgment. lb. 
4. In proceedings in error, there should be a strict adherence to the rules of 

law. lb. 
5. In order to obtain the reversal of the judgment of the justice, by a writ of 

error,sufficient cause for the reversal should appear, either upon the record, 
or upon legal exceptions. lb. 

ESTOPPEL. 

The Jaw will not permit one who has by deed admifted a matter to be true, 
to allege it to be false; but the estoppel cannot be extended beyond the 
exact terms of the admission. Campbell v. Knights, 332 · 

EVIDENCE. 

1. Although contracts in writing canuot be varieil in their terms by parol evi­
dence, yet it is competent for one party to_ show by parol, that the perform­
ance of such contract has been prevented or waived by the other party. 

J-lcdomak Bank v. Cartis, 36. 
2. It is not competent for the respondent to prove on the trial of an indictment, 

that a witness, introduced by the attorney for the State, "bore a notoriously 
infamous character." State v. Bruce, 71. 

3. On the trial of an indictment wherein the accused is charged with ·11aving 
obtained property of a witness by means of threats, testimony to prove that 
the same property was afterwards found, "in a concealed state in the dwell­
inghouse of" the accused, is admissible, as it might have a tendency to cor­
roborate the testimony of the witness by satisfying the jury, that the re-
spondent was conscious of having improperly obtained it. JI,. 

4. 'l'he burden of proof is upon the plaintiff, in an action against an officer 
for neglecting to attach an article of personal property upon a writ, to show 
that he has suffered damage by such neglect. The C0nrt cannotinfer it 
without proof. Wolfe v. Dorr, 104. 

5. Where the plaintiff, by his agreement in writing, acknowledged that he 
had received of the defendant, on June 15, 1841, $40,00 and on June 4, 
1842, $12,00, and promised to indemnify the defendant against a certain 
claim and procure a discharge therefrom, when the defendant should" pay 
two fifty dollar notes, signed by him and payable to the plaintiff at different 
times, dated Aug. 18, 1840; the above named $40,00, and $12,00, are in part 
pay for the two fifty dollar notes above named;" and where the defend­
ant produced at the trial of an action on the last note, the £fty dollar note 
first payable, cancelled; it was held, that these facts furnished no legal 
presumption, that the note taken up was paid by other money, and not by 
the sums mentioned in tlie agreement, especially, as there was testimony 
tending to show, that the defendant had promised to pay the note in suit. 

Neal v. Brainerd, 115. 
6. Testimony, then irrelevant, may with propriety be admitted, 1mder the ex­

pectation that it will be connected with the case by other testimony, to be 
laid out of the case unless so connected as to become relevant. 

State v. :McJJ.llister, 139. 
7. Testimony, having a 'tendency to prove the issue, is admissible for the con­

sideration of the jury, although alone it might not justify a verdict in 
accordance with it. Jb. 

8. On the trial of an indictment for passing counterfeit bank bills, knowing 
them to be such, testimony that the accused passed similar bills about the 
same time to other persons, is admissible, to show the scienter. lb. 

9. By the Rev. Stat. c. 1, § 2, all acts of incorporation are made public statutes, 
and the Court will judicially take notice of them. lb. 

10. In a criminal trial, au unnecessary omission on the part of the accused to 
offer evidence which might operate in his favor, if attainable, is a circum­
stance whi0h the jury may 0onsider, with other evidence in the case j and 
under this principle, the omission of the accused to furnish evidence of his 
previous good character, may Le called to the consideration of the jury in 
support of the pro~ecution. lb. 

IL ·The certificate .:if the person who takes a deposition, that" the witness was 
sworn according to law," is sufficient evidence th.at tht: oath was adminis 
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tered in the terms required by the sbtute, and in a mode which practice 
had sanctioned. Jitkinson v. St. Croh Jfan. Cu. 17 l. 

12. 'fhe certificate of the justice, that "the dPponent was examined, and cau­
tioned, and sworn agreeably to law to the deposition aforesaid by him sub­
scribed," does not furnish evidence that the deponcut was sworn before ho 
commenced giving his deposition, as required uy Rev. Stat. c. 133, § 15. 

Ih. 
13. A statement at the commencement of the deposition, in the hrmdwriting of 

tlic justice, that tlie deponent" being duly sworn," testified to certain facts 
therein set forth, does not cure the omission in the certificate. II,. 

14. Proof that a person was agent of an inr:orporated company, "and had 
charge of the business and property of said company" at a certain place, 
is not alone sufficient to show, that such person was authorized to draw a 
bill or note in behalf of the company. lb. 

15. The acceptance of a draft by the treasurer of an incorporated company, 
without evidence of any authority in I,im to perform such acts, does not 
thereby render the company k1ble thcre,rn. lb. 

16. Where the defendant signed a subscription paper, agreeing therein to pay 
a certain sum "for cutting the road from S. to C. provided J. H. G. (one 
of the plaintifis) will agree to make a passable winter road the present 
season, to cut and uridge": -it was held, that parol evidence was inad· 
missible to show a parol agreement, made at the same time, that the sum 
suuscrihed by the defendant should be paid to the plaintiffs ; and that they 
should make the necessary arrnngements and contracts, superintend the ex­
penditure of the money, and be responsible that the road should be made. 

Gilman v. Vwzie, 202. 
17. If the defendant signs a written contract, there can lie no presumption of 

law, that another contract, no! signed by him, and materially different from 
the first mentioned, constituted a part of the contract, so signed by the de­
fendant, from the circumstance, that the two papers were sceu, two or 
three weeks after the date, attached together by a wafer. lb. 

18. The record hooks of a corporation, duly authenticated, are evidence of its 
corporate acts. But before they are received as the books of the corporation, 
there mns\ be proof, that they are the books of that corporation; that they 
have been kept as its records; and that the entries made therein have been 
made by the proper acting officer for that purpose. 

Whitman v. Gra,nite Church, 236. 
19. As a widow is not entitled to dower in a tract of unimproved wild land, 

she is a competent witness for the heirs of her deceased husband in rela-
tion to such land. Wallingford v. Pisk, 386. 

20. A contingent liability affects only the credibility, not the competency of a 
witness. Frankfort Bank v. Johnson, 490. 

21. If the declarations of an intestate would be good evidence against him, were 
he living and the action brourrht by him, they are admissible wlwn the action 
is brought by bis adrninistratir. Dale v. Gower, 5G3. 

22. In an action of !rover for goods, where the sale thereof to the plaintiff is al­
leged to have been fraudulent as lo creditors of the seller, the declarations of 
the plaintiff tending to •how that he was not in a condition to have paid any 
amount towards the consideration for the property, or that he had not the 
ability to have paid the consideration named in the conveyance, are admissi• 
~- ffi. 

23. The declarations of the seller of goods, made at the time of the sale, are not 
only admissible for the purpose of discrediting- his testimony when he had 
been called as a witness, but also as direct evidence of the sale. lb. 

24 Whatever may have been the previous conversations between the partiPs, or 
even their understandings of what was agreed upon be1ween them, or of the 
by-standers who might have been present at the negotiation, yet if the parties 
finally proceed deliberately aud fairly to put their agrPement into a written 
instrument, that writing is conclusive not only upon them, but also, there 
being no fraud, upon third persons. McLcllun v. Curnhcrland Bank, 566. 

See AcTloN, I, 11. DANK, 1, 2, 3, 4. B1LLS A~D NoTEs, 3, 7, 9, 10. 
CoNTRACT, '3. ExEcuTrnN, 2. lNnoRSER OF \VRIT, 3, 4, 5, 12, 13 . 
.MILITIA, 1, 2, :1, 5, 8, 9. OFFICER, 5, 16. PooR DEBTORS, u. 
PRACTICE, IO, 11. RErLEVI!L 'fRESPAss, 3. 
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EXCEPTIONS. 
See ERROR. Ni,;w TRIAL, 2. l'RACTicE, 3, 13. 

EXECUTION. 
l. It is a part of the duty of officers, employed in the levying of executions, 

before proceeding to levy upon an undivided portion of the estate of the 
debtor, to ascertain whether it presents a case, in which the setting off of a 
portion of it by metes and bounds will be prejudicial to, or spoil the whole. 
If he slwuld persist in setting it off in severalty, when by so doing, he 
would injure the whole, he might subject himself' to an action, as for a mis­
feasance; and the like wonld he the case, if he should unreasonably persist 
in setting it off in undivided portions, when it could with propriety be set 
off in severalty. .Mansfield v. Jack, 98. 

2. The return of an officer, that the land, upon which an execution is to be 
levied, "cannot be divided without prejudice to, or spoiling the whole," is 
conclusive of the fact, as between the creditor and debtor, and those claim­
ing under them; and can be controverted only in an action against the 
officer, or his principal, for misfeasance. lb. 

3. And it would seem, that an execution may be legally levied upon an un­
divided portion of any lands, or buildings of the debtor, where the officer 
will certify, that it "cannot ue divided without prejudice to, or spoiling 
the whole," if its value is more than sufficient to satisfy the execution. 

lb. 
4. ,vhere a levy is made upon an undivided share of certain real estate, in 

order that such levy should be supported against any one but the debtor 
and those claiming under him, it should not appear, that he was tenant in 
common ofa larger tract, including the premises levied •1pon; nor other­
wise than that he was the owner of an undivided portion of that particular 
parcel, or that, owning the whole of that parcel, in severalty, the levy 
could not be made thereon of a particular portion, setting it out by metes 
and bounds, without damage to the estate. Gregory v. Tozier, 308. 

Sec AcTION, 11. ALIEN. 

FISHERY. 
l. Where the plaintiff and defonda11t were tenants in common of a salmon fish­

ery, the plaintiff is entitled to recover damages, in an action of the case, for 
a continued deprivation of the enjoyment of his rights, in being kept out of 
the occupation of any part of the fishery, after he was first deprived of it 
by the defendant, without having first regained possession by entry or other-
wise. Duncan v. Sylvester, 482. 

2. The owner of land adjoining tid,i waters, becomes, Ly the ordinance of 1641, 
the proprietor of the flats to low water mark, not to exceed the distance of 
one hundred rods, suuject to the free fishing of each householder in the 
waters covering them. But the householder, or citizen, does not thereby 
become entitled to place weirs, or other permanent erections, upon those 
flats, or to set his nets, or seines, "making them fast in the usual way by 
grapplings to the shore." These are ad vantages, often of great value, 
which the riparian proprietor has over others. lb. 

See CoNVEYANcE, 8. 

FORCIBLE ENTRY. 
See MoRTGAGE, 15. 

FRAUD. 
1. If a woman conveys her estate to a third person, in trust, for her own use, 

and then marries, the conveyance is fraudulent and void as to ha prior cred-
itors. Hamlin v. Bridge, 145. 

2. The bankruptcy of the husband does not take away the right of a creditor of 
~he wife before the coverturc to look to her property, fraudulent! y convey­
ed, for the payment; nor does his discharge as a bankrupt, destroy the 
right to enforce the debt against the property of the wife. lb. 

See BANK, 10, 13, 16. EQuITY, 16. 

VoL. x1. 74 
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FREIGHT. 
See BAILMEJHS. Sn1rrnrn. 

GUARANTY. 

I. Where there is a guaranty by a third person to pay the amount due on a 
note, then payable, at a stipulated tim.,, no ,lemund on the maker of the 
note, or notice to the guarantor, is requued to make the latter liable on his 
guaranty. . Cooper v. Page, 73. 

2. If one, in consideration of fifteen dollars, gnarantics the payment of the 
note of a third person for three hnndrc_d dol lnrs, and the contract of guar­
anty is broken the note remarnrng unpaid, the damages to be recovered, are 
- not the con;ideration paid- but the amount due on the note guarantied. 

lb. 
3. A guaranty of payment of a pre-existing promissory not~, where the o?ly 

consideration is a past benefit or favor conferred, and without ar,y design 
or expectation of remuneration, is without valuable consideration, and 
cannot be enforced. Ware v. Adams, 177. 

HUSBAND AND WIFE. 
Sec FRAUD. TENANCY 1-·oR LIFE, 1. 

INDICTMENT. 

}. If all the facts alleged in an indictment may be true, and yet constitute no 
offence, the indictment is insufficient. ,\nd a verdict does nothing more 
than to verify the facts charged. State v. Godfrey, 232. 

2. Where an offence is created by statute, and there is an exception in the enact­
ing clause, the indictment must negative the exception. But if there be a 
provis_o whi~h furnishes matter of excuse t_o !l;e party, it ne~d n_ot be neg_a­
tived m the mdictment, but he must show it, if he would avail lmnself of1t. 

lb. 
3. Where certain persons were authorized hy an net of the legislature to erect a 

dam across a river which had by prescription Lecorne a public highway, in 
a certain manner, and within prescribed limits, and they had proceeded to 
erect a dam across the river, at or near the snme pl:ice: and an indictment at 
common law was found against them for causing a nuisance hy the erection 
of the darn; such indictment is insuilicient, and on tbe return of a verdict 
of guilty thereupon, judgment must be arrested, if the indictment contains 
no averment that the darn was beyond the limits prescribed in the charter, 
and docs not in any way allege, that it was not erected in pursuance of the 
authority given by the statute. lb. 

See CHEATING. EvrnENcE, 2, 3, 8, 10. PRACTICE, I, 2. 

INDORSER OF WRIT. 

I. The liability of the indorser of a writ is incurred when the writ is in-
dorsed. Thomas v. Washburn, 225. 

2. Where the liability of an indorser of a writ was incurred before the Revised 
Statutes were in operation, and an action against him was cornmencerl after 
they had become laws in force, the provisions of those statutes in relation 
to the form of action and the limitation of suits do not apply. lb. 

3. In an action against the indorser of a writ the return of an officer on the 
execution, showing that no property of tlie judgment dflbtor was to be 
found within his precinct, is conclusi vc of the fact so returned between the 
parties. lb. 

4. But such return is not conclusive evidence of the inability of the judgment 
debtor. lb. 

5. '£he liability of in~or~ers of writs depends upon the inability or avoidance 
of the debtor; and if 1t be shown that he was possessed of property, which 
it is reasonable to suppose could have been seized upon execution by the 
creditor, he exercising ordinary care and vigilance, in any other county in 
the State than the one to which the officer's return refers, it would be a 
defence to an action against an indorser ~f a writ for want of ability in the 
debtor. lb. 
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6. Before the Revised Statutes, (c. 114, § 18,) provided that suits against in­
Jorsers of writs should be by action on the case, the only remedy was by writ 
of scire fa.cias. Merrill v. Walker, 237. 

7. The provisions of the Revised Statutes in relation to the indorsement of 
writs, do not apply to cases where the writ had hccn indorsed before those 
statutes went into operation, although judgment was rendered in the action 
after that time. lb. 

8. Where at the time of the indorsement of the writ, one of the plaintiffs re­
sided within the State, and the other without its limits; and before judg­
ment the latter had removed within the State, and ever afterwards resided 
therein, and the defendant in that action was seasonably notified thereof; 
reasonable diligence must be used to collect the costs of him, before the 
indorser can be made liable. lb. 

9. 'l'o render the indorscr of a writ liable for costs recovered, the inability 
or avoidance of the original plaintiff should be shown by an officer's re­
turn thereof on an execution for costs, issued within one year from the 
time the judgment was rendered. Neal v. Washb1.rn, 331. 

10. The liability of an indorser of a writ is incurred at the time the indorse-
menl is made. Oliver v. Blake, 353. 

11. If such liability be incurred before the Revised Statutes went into operation, 
although the writ against the indorser may be sued out afterwards, the pro­
visions of the eighteenth section of chapter one hundred and fourteen of 
those statutes do not apply. lb. 

12. Under the laws in relation to execution debtors, all that can he required of 
a plaintiff in scire facias against an indorser of a writ, where the indorse­
ment was made before the Revised Statutes Imel effect, is to show, that 
within a year after the judgment for costs, an execution issued and was 
seasonably put into the hands of an officer for service, and that within the 
time it had to run he has caused to be done w hatcver was reasonably prac-
ticable to obtain payment from the execution dohtor. lb. 

l3. In a suit against an indorser of a writ, parol evidence is admissible, on the 
one side, and on the other, to show the ability and inability of tho execution 
debtor, provided the same be not inconsistent with the return of the officer 
on the execution against him. lb. 

INFANT. 

I. A minor son is not emancipated by a marriage without the consent, and 
contrary to the directions ol l,is father. W!tite v. Henry, 531. 

2. A payment of wages to a minor seaman, not emancipated, and known by his 
employer to have uccn under the age of twenty-one years at the time of 
making the contract, furnishes no ,lcfoncc to an action by his father to re­
cover the same, who had no knowleclge of the hiring until after the wages 
were earned. lb. 

INNHOLDER. 

In this State no person can lawfully assume to be an innkeeper, without 
first ohtaining a license therefor according to the provisions of Rev. Stat. c. 
36, whether such person lives in a city, town or plantation, or in an unin­
corporated place where there arc no such officers as the law requires to give 
a license. L01·d v. Jones, 439. 

JUSTICE OF THE PEACE. 

See ERROR. RECOGNIZANCE. 

LANDLORD AND TENANT. 

1. An entry npon the premises by the owner for that purpose, will have the 
effect to determine the estate of a tenant at will, and restore the legal 
possession to the owner in a qualified manner, subject to the right of the 
tenant to remove his property within a reasonable time. 

Moore v. Boyd, 242. 
2. After an entry upon the premises to terminate a tenancy at will, the tenant 

has no longer any other rights, than those of ingress, egress and regress, 
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for a reasonable time, to talrn care of and remove his property, and can no 
longer continue the occupation for the pmposes of ordinary business. lb. 

3. But although an entry inw real estate by the owner thereof, to terminate a 
tenancy at will, may be lawful and justifiable, yet if the tenant should be 
thrust out with violence, or without allowing him a reasonable time to 
remove, that act wonl<l be unlawful, an,! would be such a violation of his 
rights of occupation for a special purpose, as woul<l cnc1ble him to maintain 
an action of trespass qunrc c/ausu,n. lb. 

LEVY ON LANDS. 
See AuDITA Qtc1rnELA. E,EcllTIOX. ;\IonTGAGE,!l. 

LICENSE. 

See Acnox, 8, U. INNHOLDER. 

LIEN. 
1. The word lien, in common parlance, is somewhat indefinitely used, as if it 

embraced every species of special property which one may have in goods, 
the general ownership of which is in another. It originally, and more ap­
propriately, was used to signify the right of detention which artisans and 
others, who had bestowed labor upon an article, or done some act in refer­
ence to it, had, in some instances, of a right of detention thereof till re­
imbursed for their expenditures and labor bestowed thereon. Such may be 
termed a lien at common law. Oakes v . .Moore, 214. 

2. In cutting und removing timber from the hnd of another, at an agreed price, 
and for the purpose of being sawed into boards, no lien, without a special 
contract therefor, can be acquired. lb 

3. In the cases of liens of the above description, as at common law, in order 
to tl1e continuance of the lien, it was and is iudispcnsahle, that it should 
be accompanied by possession. The rnorncut that possession is voluntarily 
surrendered, the lien is gone. lb. 

4. Where one contracts witlt thn proprietors of land to cul timber therefrom 
and deliver it at a place appointed, to be s,1wed into boards, for an agreed 
price per thousand feet, to be paid at dilforeut times after tho wo1 k should 
be completed," sa,id logs to be /,olden to suid 0. (the contractor) u.ntil all is 
paid, or satisfactory security given;" this is rather in the nature of a mort­
gage, than of a lien, and the claim of the contractor upon the logs, will 
not bu lost by his suffering them to go into the possession of the proprietors 
of the land, subject to his right to resume it, in case of non-payment ac-
cording to the contract. lb. 

5. And if the contractor permits the logs 1o go into the possession of the pro­
prietors of the land, to be sawed into hoards, with an expectation, raised 
by them, that he should lwve the avails of it to the extent of his claim, 
and they disappoint him in that expectation, they will not be permitted to 
come into Court and say, tliat he has thereby relinquished his right to re-
gain the possession. lb. 

6. If a lame horse be left with a person to be kept and cured, such person has 
a lien in the character of a farrier upon the horse for his cure and keeping. 

Lord v. Jones, 439. 
7. And if one who was not the owner of the horse and had no authority from 

him, assumes to he the owner, and as such sells the horse to the person 
who had kept and cured it, allowing his bill for those services in part pay-
ment, this does not destroy the lien. lb. 

See BAILMENTS. Sn1PPINr,, 6. 

LIMITATIONS. 

1. The Stat. of 1821, c. 62, (Stat. of limitations) was repealed by the repealing 
act of 1841, and the exception in the former act of" such accounts as con­
cern the trade of rnerchandizc between merchant an<l merchant," was 
entirely omitted in the Rev. Stat. of limitations, c. 148. 'l'herefore, since 
the Rev. Stat. went into effect, the operation of the statute of limitations, 
to bar an action on such accounts, was not prevented. 

Lunt v. Stevens, 534. 
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2. Where the plaintiffs, the defendant and two others had built a vessel jointly, 
and after the lapse of more than six years from the time any cause of action 
had accrued, the defendant wrote a letter to a son of one of the plaintiffs, 
wherein lie, after stating the difficulties that he and the two other owners, 
had experienced in their attempts to procure a settlement with the plair,tiffs, 
says, "when the whole can be settled we arn ready; then, if I owe your 
father I will pay every cent that is due;" and no attempts had been made 
by the plaintiffs to procure a settlement; ;i was held, that the demand was 
not thereby taken out of the operation of the statute of limitations. lb. 

See Co\'ENANT, 3. 

l\IALICIOUS THREATS. 

A person whose property Las been stolen, has himself no power to punish 
the thief without process ,,f law, and cannot claim the right to obtain com­
pensation for the loss of his property by maliciously threatening to accuse 
him of the offence, or to do an injury to his person or property, with intent 
to extort property from him. State v. Bruce, 71. 

See PRACTICE, 2. 

l\IANDA1\1US. 

See CouNTY CoMMISSIONERS. PRACTICE, 8. 

l\lILITIA. 

1. As the order of the Major General of a division, convening a court martial, 
was required by the militia act of 18~4, c. 121, to be recorded by the orderly 
officer of the di vision in the orderly book kept by him, a copy of such record 
properly certified by him, was legally admissible in evidence. 

Pa,ker v. Currier, 168. 
2, The orignal papers, signed and sealed by the president of a court martial, 

holden in pursu:mce of an order from the l\lnjor General of the division, 
setting forth partic11larly the proceedings of such Court, were, as well as 
certified copies of the same, competent and sufficient evidence to sustain an 
action for the recovery of a fine imposed by such court martial. lb. 

3. In an action against a town or plantation for neglecting to furnish money 
instead of ration~ for soldiers present at a militia review, under the pro­
visions of the militia act of 1834, the clerk of the company is entitled to 
maintain the action, hy showing that the soldier named in the writ was an 
inhabitant of the town, and a member of a militia company: that he per­
formed militia duty as a member thereof at an inspection and review ordered 
by the J\lajor General of the division ; and that tho commanding officer of 
the company made a rcquisitioo of the selectmen for the money for the sol­
diers under his command, to be paid at the time of the inspection and 
review, as provided for by the statute. 

Williamsburg v, Gilman, 206. 
4. Defining the limits of militia companies by the selectmen of towns, was not 

made a condition to be perf'oriucd before the members of companies were 
required to perform militia service. lb. 

5. Being actually present with the company, armed and equipped, and doing 
militia duty at an inspection and review, is prima facic evidence, that the 
soldier belonged to the company. lb. 

6. Ifa soldier, who had cause to have been excused from the militia duty which 
the law designed he should perform, chose to waive the right, and did 
actually do the duty, that he could have been excus,id from, does not relieve 
the town from its obligation to furnish the money required uy the statute. 

lb. 
7. It is not necessary that tl:e requirement of the selectmen of a town by the 

commanding officer of a militia company to furnish money for the soldiers at 
an inspection and review, should contain, or be accompanied with, a list of 
the names of the soldiers; or that if one was furnished, that the list should 
be accurate, if it contained a sutlicient number. lb. 

8. The commanding ofliecr of tl1c company i, a r-ompeh•nt witness on the trial 
of such action. lb. 
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!). Paro! evidence is inadmissible to prove, that a militia company had been 
without any eommissioned ofliecr for tile term of thrne months, for the put'· 
pose of showing the authority of the commander of tl,e regiment, under the 
provisions of the ::ital. li:l:l7, c. 276, to detail an ofticer to traiu and disci­
pline the company; a copy of tho record of the proceedings of the com­
mander-in-chief in relation to the officers of surch company being better 
evidence. Whitney v. Balkain, 406. 

See 1<,1u1on.. 

MORTGAGE. 

l. A mortgage of personal property ma:v be ntlicl, although the property is 
described therein, but as "said store (standing on land of another) and all 
the goods, wares and merchandize in and about the same." 

Wolfe v. Dorr, 104. 
2. And a description of the property by nn officer, ns the debtor's right of re• 

deeming the property conveyed by that mortgage is sufficient to constitute 
an attach rn,rnt thereof lb. 

3. Under tlie statute of 18:1\ c. 182, where the debtor's right to redeem per­
sonal property ,nortgagred w,cs subject to be attached on mense prnces, the 
ofticer could not take actual possession of the property, and witl,hold it 
from the mortgagee or his agent, without making paynwnt or tender of 
the amo11ut due upon the 1nortgngc ; nor does the langunge used in the 
Revised l:itatntes on this suhjcct give the ofiiccr any additional rights. lb. 

4. If the payment of a llote be secL!l"ed by a mortgage of' personal property, a 
demand of payment of the amount due 011 the note, after it became payable, 
is a waiver of forfeiture of the mortgaged property. 

Greene v. Dinglcy, 131. 
5. The mortgagee may, howen,r, in such case, take the property into his own 

possession, unless he lias relinquislwd the power so to do, and hold it snu-
ject to redemption. lb. 

6. If the mortgagee takes tho mortgagc,1 property into bis pussession, after the 
money has become payablP, witli the full understanding of the parties that 
the same was taken in foll discharge of the note scr:urcd by the mortgage, 
his title lrncornos perfi.1ct, an<l nothing short of a repurchase will restore the 
mortgagor to his 1Urmer right~. lb. 

7. '.Vlrnt the intention uf tl,o parties was, wl,cn the property was delivered np 
by the mortgagor to the niortgagee, i~ for tlic deci~ion ot the jury. lb. 

8. Since the statute of lt':!J, c. :rn, a rnortg:ige cannot be foreclosed, except by 
pursuing one 0f the 1nodes provided by statnte for that purpose. 

lrdand v. Jlbbott, 155. 
!:l. The interest of a mortgagee of larn1s, after entry for the purpose of foreclos­

ing the mortgage and lrnfure a forec1osure has taken pJace, cannot be 
transferred by an attachment and levy thereon as the real estate of the 
mortgag1Je, Smit!, v. People's Bank, lSfi. 

10. To constitute a mortgage, it is not ncressary that there should be any col-
lateral or personal security for the debt si,cured by the mortgage. lb. 

11. An ofiicer has no right l,y virtue of a writ against the mortgagor to attach 
and take goods from the possession of a bailee of the mortgagee, without 
first paying or tendering the amount due upon the mortgage. 

Barker v. Chase, 230. 
12. When the assignee of the mortgagor l1rrs conveyed the land by deed with 

the usual covenants of warranty, he has no such interest as will enable him 
to maintain a bill in equity against tho mortgagee to redeem the mortgage. 

True v. Haley, 2U7. 
13. The granl<rn in possession cannot create an equitable mortgage by a pledge 

of his unrecorded deed, and thereby defr,at a prior recor<led mortgage of the 
same premises. Hall v. McD1iff; 311. 

14. '.Vhen the equity of reclernption is purchased by the mortgagee, the general 
rule is, that the 1nortgagc rnay be considered as still subsisting1 ,vhen it is 
for his interest that it should be, to protect himself against any other 
charge or incurnbrancc upon the estate; but whenever it would lw inequi­
table, or contrary to the clear intention of the parties, or conducive to fraud, 
the mortgage is regarded llS e.'l.tinguished. Campbell v. Knights, 332. 
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15. Where a mortgage of a <lwellinghousc, standing on land of a third person 
with his permis,ion, has been foreclosed, and the mortgagor, after having 
received thirty <lays notice in writing to C]Uit the premises in manner pro­
vided by Rev. Stat. c. 12d," Of forcible entry am] detainer," still remains 
in possession, the n1ortgngec cannot, nor can his assignee, sustain a com­
plaint against the mortgagor, under that statute, to obtain possession of the 
prenuses. S,ucycr v. Hanson, 542. 

IG. When a valid mortgage of personal property is m,ule and duly recorded, an 
officn is not authorized either by llev. St,tt. c. 117, or by the act of amendment 
of 18,12, c. 31, to make an attach111ent of the san,e on mrmc procrss, as the 
property of the mortgagor, without iirst paying or tendering the full amount 
of the debt due, secured bv the rnorto·a"c. Smith v. Smith, 555. 

17. If a mortgage of pcrson:il property is0 

duly recorded, it becomes effectual, 
being otherwise valid, without ,1 fonnal deli very of tbe property, whether it bo 
the first, or a second mortgage of the same property. lb. 

18. There may be a second mortgage of pc'rsonal property, nmler our statutes, 
which shall be valid against all bnt the first mortgagee and his assigns. lb. 

19. It is not necessary, that the payment or discharge of a first mortgage of per­
sonal property should b<' record,,d, in order that a second one should hold the 
property against an att;;ching officer. lb. 

See ACTION, 8, 9. CuvENANT, 1. Dow rm. EQUITY, 22, 23, 24. LIEN, 4. 

NEW 'l'RIAL. 

1. When a case is presented on a motion or petition for a new trial, or for a 
review, for any cause not arising out of an illegal or erroneous act of the 
Court, a new trial cannot be claimed as a matter of right; hut may be grant­
ed or refused by tl,e Co•irt in the exercise of its le;sal discretion. And in 
such case, it may he granted on such terms and conditions, as the Court may 
consider reasonable. Tuttle v. Gutes, :395. 

2. But when a case has been reserved on the report of the presiding Judge, or 
presented on a bill of exceptions, and it has ucen ascertained tl,at the in­
structions to the jury wore erroneous, or that illegal testimony was admit­
ted, or that legal evidence, material to the issue, was excluded, the party, if 
aggrieved, would seem to be entitled to a new trial as a matter of rioht • 
the Court can impose no conditions. unless it bas acquired some autlH~rity 
from his consent; and if a new trial is granted, the whole case should 
be opened for trial. lb. 

See PRACTICE, 7. 

NUISANCE. 
See bnICTME:',T. 

OFFICER. 

1. The general rule is, that where personrrl property attached upon the writ, 
has been Jost through the negligence of the attaching officer, or has been 
misappropriated by him, he is liable to the attael,ing creJitor for the fair 
value of the property at tho time it would have been taken on the execu-
tion, had it remained to be taken thereon. Franklin Bank v. S111all, 52. 

2. There are exceptions, however, to this general rule; s1tch as where the 
officer, immediately upon having attached the property, converts it to his 
own use; or where he should realize a greater value by a sale thereof; or 
should obtain it of a receiptor, or of some one who had tortiously taken it 
from him. lb. 

3. When an officer has a precept wherein he is commanded to arrest the body 
of an individual, he has the right to sci.eel such particular time of day as 
he thinks most expedient, under the circumstances, and is authorized to 
make use of so much force as is necessary to accomplish tbc object. 

Wright v. Keith, 158. 
4. In an action against an oflicer to recover damages occasioned by neglect of 

official duty, in omitting to serve and return an execution in favor of the 
plaintiff, the measure of damages is tlie amount of the injury actually sus-
tained. Ware v. Fowler, 183. 

5. Where the officer arrested the debtor, who gave a poor debtor's bond, which 
was approved by two justices, and the debtor released, but neither the ex-



A TABLE, &c. 

ecution nor the hond was returned into the dcrk's oflicc, ·it was held, that 
the defendant might show, in mitig:ation of damages, that the obligors were 
insolvent and unable to pay the debt, lb. 

6. Ifan officer has cross executions put into his hands, wherein the creditor in 
one is debtor in the other, am! ho is n•riucste,l to set off one against the 
other, he must make the set-off, if the law allows it, or he will render 
himself liable. Leathers v. Carr, 351. 

7. But if there be rcasonrrLle apprehension of danger in proceeding to act, the 
officer may require an indcm!lity from the collscqucnces attendant upon 
making such set-off. lb. 

8. '!'he Lord's day is not to be reckoned as 0110 of the four days during which 
an officer must keep goods after seizure on execution before the sale. 

Tuttle v. Gates, 395. 
9. A sale of goocls, made by an officer on execution, must be regarded as a legal 

transfer of the property, although he may not have conformed to the re-
quirements of the statute in making the sale. lb. 

10. But this principle may not apply to the sale by an officer of any description 
of personal property, not tangible, and represented only by documentary 
evidence of title. lb. 

11. Any person injured by any such irregular proceedings of an officer may, by 
an action against him, obtain redress. lb. 

12. As the statute is peremptory, that the penalty of a poor debtor's bond shall 
be "in double the sum for which he is arrested or imprisoned,'" an officer 
cannot be held to have performed his duty, if he takes a bond otherwise. 

Dyer v. Woodbury, 546. 
13. But by the provisions of the poor debtor act of the Rev. Stat. (c. 141:i, § 43,) 

the creditor cannot recover of the officer, for snch failure of official duty, 
"to a greater extent than the damage actually sustained by him thereby." 

lb. 
14. The officer who arrests a dchtor upon an execution, is bound to accept a 

bond, made in all respects in conformity to the true intent and meaning of 
the statute, with sufficient surety or sureties approved as the statute requires, 
but still is bound to act in good faith, as well towards one party as the 
other; and if he knew or hacl good reason to believe that a fraud had been 
practisr;d, and that the sureties in the bond tendered to him by the execu­
tion debtor were utterly worthless, he would not be bound to receive it, 
although the sureties were approved by two justices; and should Im know­
ingly accept such bond, and thereupon liberate the de~tor, he would be 
guilty of a breach of official duty. lb. 

15. In an action of the case agai11st an officer for neglect of official duty, the 
plaintiff can recover but the amount of damages actually sustained. lb. 

16. Where an officer returns upon a writ an attachment of personal property, and 
sets up s11ch attachment in defence, on the trial of an action of ieplevin 
against him for the same property, it is to be presumed that he did whatever 
was necesrnry to constitute and preserve his attachment; and in the absence 
of any opposing proof, this will be sufficient evidence, that the property had 
been in his possession. Smith v. Smith, 555. 

See Acnor<, 2, 3, 4, 5, 6, 7. BANKRUPTCY, 4. Dn1AaEs. 

MoRTGAG1c, 2, 3, 9, IL, 16. REcEIPn:R. 

PARTNERSHIP. 
See ASSIGNMENT, 3. EQUITY, 18, rn, 20. 

PAYMENT. 
1. Where a person promises, by his note, to deliver a certain qnantity of hay, 

of a stipulated quality, at a place named, and within a stated time, the 
promise is performed, if hay, sufficient in quantity and quality, was de­
posited at the place within the time agreed npo11, and set apart and appro-
priated to the payment of the note. Lebal/ister v. JYash, 31(:i. 

2. It is not necessary, in such case, tlrnt the hay "should be weighed and spe­
cially tumed out." 'rho quantity nHy be otherwise ascertained, ut the 
risk of the person making tho payment; and no turning out, or change of 
position, is necessary, further than to separate or set it apart, so that it may 
be identified and removed by the owner. lb. 

Se~ BILLS AND NoTEs, 4, G, CONTRACT; 2. 
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PLEADING. 

Where the demandant entered nnder a levy, and thereupon became seized, 
and gave a bond to the tenant, conditioned to convey the same premises to 
him by deed of warranty on payment of a certain sum, and the tenant en• 
tered into possession thereof under the demandant, and continued in pos­
session until the commencement of the suit, without having paid the sum 
agreed upon, he cannot set up any defects in the levy in defence, showing 
no title in himself, or submission on his part to the title of any one else. 

Goodenow v. Kilby, 425, 

See AcnoN, 10. BANERUPTcr, 4. TRESP.Ass, 4. 

POOR. 

) . A person of the age of twenty-one years may gain a settlement in a town 
by having his dwelling and home therein for the space of five years to• 
gether, without receiving support or supplies as a pauper, irrespective ot 
the manner in which his home had been acquired or continued . 

.8.ugusta v. Turner, 112. 
2. Thus a female, non compos nientis, over twenty-one years of age, who had 

removed into a town with her mother, and composed a part of her family 
dnring the time, was held to have been capable of gaining a settlement in 
her own right by such residence. lb. 

3. Under the Stat. 1821, c. 122, a legitimate child, after he has become twenty­
onic, years of age, although voluntarily living with his father, no longer has 
a derivative settlement under him, if the father acquires a new one; but 
the settlement of the child when he became twenty-one years of age, re-
mains, until he gains a new one for himself. Hampden v. Brewer, 281. 

POOR DEBTORS. 

1. "\,Vhere one of the alternatives in the condition of a bond, given by a debtor 
to procure his release from arrest on an execution, is, that the debtor shall 
"deliver himself into the custody of the keeper of the jail, and go into 
close confinement," the penalty of the bond is saved, if the debtor season­
ably surrenders himself at the jail to the control and custody of the jailer. 

Rollins v. Dow, 123. 
2. When the debtor has once surrendered himself into the custody of the jail­

er, he cannot be made liable upon his bond by reason of any negligence or 
misconduct of the jailer. lb. 

3. When the proceedings, intended for a performance of the condition of a 
poor debtor's bond, take place before justices having no jurisdiction, they 
are wholly void. Ware v. Jackson, 166. 

4. "\IVhen provisions are contained in the condition of n poor debtor's bond, un­
authorized by the statutes then in force, it is not valid as a statute bond, can 
be good only at common law, rrnd is subject to cbanc~ry. lb. 

5 . .:Since the act of 1842, c. 31, amendatory of ti.le Revised titatlltes, was in force, 
the damage's in such cases are again to be assessed by the Court, and not by 
the jury. lb. 

6. A certificate of two justices of tl,e peace and of the quorum, s!iowing that 
the creditor had been duly notified, and that the debtor had taken the oath 
prescribed by the statute for the relief of poor debtors, may be amended 
by them after it has once been signed, by stating by whom they were select-
ed as jnstices. .8.yci· v. Woodman, 196. 

7. The mere fact that a justice of the peace and of the quorum has issued a 
citation to the creditor, rloes not disqualify him from acting in the same 
case in the examination of the, debtor. lb. 

8. "\IVhen the just.ices bave been selected according to the provisions of the 
statute and have entered upo11 tho performance of their duties, preparatory 
to the examination of the debtor, neitlier party can interrupt the perform­
ance of them b_y denying, or attempting to revoke, the authority of one of 
the justices, without the cousent of the parties interested. lb. 

9. Where the official certificate of two justices of the peace and of the quo­
rum, of their doings in the examination of a poor debtor, had been intro-

VoL. x1. 75 
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duccd in evidence, and both justices had been examined as witnesses at 
the trial, and their testimony in relation to facts, stated in the certificate, 
was conflicting, it is adruissible as t:vidence tending to corroborate the state-
ment of one of them. lb. 

10. If one of the conditions of a bond, made, since the Revised Statutes were 
in force, to procure the discharge of the principal from arrest on an execution, 
be "to cite the creditors before tu,o justices r.!f the peace, quorum unus, and 
submit himself to examination, and take the oath or affirmation as pre­
scribed by law for the relief of poor rlcbtors," instead of before two justices 
of the peace and of the quorum, snch bond is not a statute bond; but it is 
valid as a bond at common law, if tho creditors accept it. 

Fales v. Dow, 211. 
11. Taking the oath required by law before two justices of the peace, quorum 

unus, would be a compliauce with the latter clause of the condition; but 
his showing that he had caused to be "cited David Fales and Levi H. 
Dana," when the creditors were rightly namer! in the execution and in the 
bond as "David N. Fales and Levi 1-I. Dana," docs not prove, that he has 
performed the first clause of the condition, requiring liirn to cite the cred-
itors before two justices. lb. 

12. If the debtor has not performed the condition of such bond, the damages 
are to be assessed by the Court, and not by the jury, under the provisions 
of the statute of 1842, c. 31, § fl. lb. 

13. If one of the alternatives of a poor debtor's bond be, that the dehtor should 
cite the creditor, named in the execution, before two justices of the peace, 
quorurn unus, and submit himself, &c. iustmtd of before "two justices of 
the peace and of the quorum," as required by Rev. Stat. c. 148, § 20, such 
bond can be good only at common law." Hovey v. Hamilton, 451. 

14. If but one justice cf the peace and of the quorum appears at the time and 
place fixed in the notice from the debtor to the creditor, he has no power 
under the statute to adjourn to a subsequent time. lb. 

15. If the justices who administered the oath to the debtor, are not authorized, 
in conformity with the provisions ,,f the statute, to :ict in the matter, their 
certificate of discharge has no vaiidity whatever. lb. 

16. The justices taking the examination of a debtor, should not administer 
the oath prescribed by the statute, if they discover by the examination any 
thing inconsistent wit!, the oath. Any course of examination, therefore, 
by the creditor, which would have a tendency to exhibit conduct of the 
debtor inconsistent with that oath, would be pertinent and appropriate. 

Little v. Cochran, 509. 
17. The debtor is required by the oath to declare, not only that he has not con­

veyed property with intent to defraud the creditor on whose execution he 
has been arrested or committed, but also that he has not, since that debt 
was contracted, conveyed or entrusted to any person or persons whomso­
ever, all or any part of the estate, real or personal, whereof he has been 
the lawful owner or possessor, with any intent or design to secure the same, 
or to receive or expect any profit, advantage or benefit therefrom, to himself 
or others, wit!t an!J intent ur design to dqfraud any u.f his creditors. lb. 

18. If the justices deprive the creditor of his rights, by preventing or restraining 
such an examination, a writ of certiorari will be granted, on the petition of 
the creditor. lb. 

19. A surety in a poor debtor's bond has no authority, under the poor debtor 
act of the Rev. Stat. c. 148, to surrender and deliver his principal into the 
custody of the jailer, against the will of such principal. 

Woodman v. Valentine, 551. 
20. Where one of the alternatives of the condition of such bond is, that the 

debtor shall "be delivered in custody of the jailer," a legal delivery only, 
and not an illegal commitment, will constitute a performance of that part 
of the condition. lb. 

21. A poor debtor's bonrl must be made in conformity with the statute provis­
ions in force at the time in all its material parts, or it will not he a good 
statute bond, although it may secure to the creditor equally valuable rights. 

lb. 
22. If one of the alternatives of the condition of the bond, taken since the Rev. 

Stat. were in force, be - 'And take the oath or affirmation as provided in 
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the seventh section of an act entitled an "Act supplementary to an act for 
the relief of poor debtors,' pass8d April 2d, J8:l6, and perform all the other 
conditions provided by the laws of the State, relative to the relief of poor 
debtors" -that part of the bond which relates to the statute of 1836, can-
not be considered as void, and rejected as surplusage. lb. 

See AcTroK, 2. BANKRUPTCY, 3. On·1cER, 12, 13, 14. 

PRACTICE. 

1. Where there are two counts in an indictment, properly joined, and the re­
spondent is found guilty on both, the attorney for the State may afterwards, 
before judgment, enter a nolle prosequi as to one of the counts. 

State v. Bruce, 71. 
2. On the trial of an indictment wherein the accuspd is chargPd with having 

obtained property of a witness by means of tl,reats, an instr11ction to the 
jury, on such trial, that if the threats were maliciously made, with intent 
thereby to extort the property from the owner, it was immaterial whether 
they did or did not produce any effect upon the mind of such owner, is 
correct; as the offence consists in maliciously threatening to accuse one 
of an offence, or to injure his person or property, with intent to extort 
money or pecuniary advantage, or with intent to compel liirn to do an act 
against his will. lb. 

3. No point, or question, is open on the hearing and determination of the law 
of the case, brought before the Court by bill of exceptions, which does not 
appear thereby to have been made on the trial of the issue. 

Cowan v. Wheeler, 79. 
4. A request that a particular instruction should be given to the jury, may be 

legally withheld, whenever it requires the Judge to assume a fact, which, if 
existing, was not established conclusively between the parties; and the 
existence of which was denied l,y the opposing party. lb. 

5. Where a claim fur rent of certain real estate was filed in set-off; and the 
plaintiff objected, that tho same estate was holden by the defendant in trust 
for the use of the plaintiff, the most that could with propriety have been 
requested of the presiding Judge, with rnference to the allowance of the 
item, no question being there made as to the legal right to file such item in 
set-off, wa~, that the jury should be instructed to consider whether the rent 
claimed accrued from an estate held in trust by the defendant for the use of 
the plaintiff; and if they found that it did, to disallow it, otherwise to 
allow it. lb. 

6. When it is intended that the testimony of a witness should be considered 
as discredited and destroyed, in a suit at law, tho case should be presented 
to a jury, and not to the Court, for decision. Wolfe v. Dorr, 104. 

7. Where the facts are ascertained, wllilt is a reasonable time is a question of 
law to be decided by the Court; where the facts are in dispute, it is to be 
decided by the jury under the instruction of the Court in matter of law; 
and if the Judge decides a question rightly, which should have been sub­
mitted to the jury, a new trial will not be granted for so <loing. 

Greene v. Dingley, 131. 
8. A writ of mandamus is grantable at the discr<"tion of the Court, anti not. as a 

matter of right. Woodman v. County Com"rs, ]51. 
9. Remarks which do not state any rule or principle of law, made by the pre­

siding Judge at a trial, upon the testimony, are not the proper subject for 
consideration for the whole Court. Jlycr v. Woodman, 196. 

10. Where the report of the case states, "that all the aforesaid testimony and 
evidence offered arc subject to all legal objections," the opposing party is 
not precluded from objecting to the testimony, on the hearing of the law 
question, because no specific objection thereto appears to have been made 
at the trial. W!tdnuin v. Gmm:te C/,urcl,, 236. 

11. When an execution is issued under the seal of the Court, the presumption 
is, that it was issued hy order of Court. Bryant v. Johnson, 304. 

12. To a commentary of the presiding Jllflgc upon the testimony, whether per­
fectly correct and appropriate or not, a bill of exceptions cannot be taken. 
Juries are not hound by such commentaries, and tl,e Court never refuses to 
counsel the opportunity, in a proper manner, before the cause is fully com-
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mitted to the jury, to correct any misapprehension or misstatement of the 
testimony. Franl,j"ort Bank v. Johnson, 490. 

13. When a juty have retired and have again come into Court without having 
agreed npon a verdict, the power of the presiding Judge is not limited by 
the Rev. Stat. c. 115, § 67, to the explanation of such questions of law 
only, as should be voluntarily proposed by the jury. 

Edmunds v. Wiggin, 505. 

See CouNTY Con1n11ssIONERS. CovEN,1.NT, 4. NEw TRIAL. REvrnw. 

PRINCIPAL AND SURETY. 

See ATTORNEY AT LAw. 

PROBATE. 

Where the Judge of Probate, in 1795, issued a warrant to three freeholders, 
directing them first to sat off the widow's dower in the real est.ate of an in­
testate, then to make an apprnisement of the remaining two-thirds, and to 
distribute the same among the heirs, if it could be done without prejudice 
to or spoiling the whole; and the commissioners performed the duty, re­
turning that they had appraised the remaining two-thirds of the estate at a 
certain sum, and that the same could nut be divided without prejudice to 
or spoiling the whole; and the Judge of Probate assigned "the real estate 
whereof the int~state died seized aud possessed," and "wl,ich remains to 
be distributed or divided to and among his .heirs or legal representatives," 
"an appraisement lrnvi11g been made thereof, and the return having been 
accepted," to one of several heirs, he paying to the others their respective 
shares of the sum at which tue two-thirds were appraised; it was held, 
that if the Judge of Probate had power to assign the whole, lie did not 
in fact make an assignment of but two-thirds. Greene v. Hardy, 453. 

See EQUITY, 30. SET-OFF. 

REAL ACTIONS. 

1. The distinguishing characteristics in a declaration in a writ of 1·igl,t are, 
that the demand is of the land as the demandant's right and inheritance in 
fee, averring a seizin of himself, or of an ancestor under whom he claims, 
taking the esplees, &c.: and that he ought to have p•Jsse3sion of the 
same, but that the tenant deforceth him. •.rtie words," as by our writ of 
right," are wholly immaterial in our mode of proceeding. 

Plummer v Walker, 14. 
2. If the demandant, in his writ, alleges that he was seized·ns of fe.e and right, 

but concludes by alleging a disseizin done to himself by the tenant, it is 
but a writ of entry; and a judgment thereupon is no bar to a writ of 
Tight. lb. 

3. '!'he Court may permit the demandant in a writ of entry, or a writ of right, 
to amend his declaration by diminishing the extent of his claim, even 
after a verdict is returned into Court and before it is affirmed. lb. 

4. In a writ of entry, where the tenant pl€arls that he was not tenant of the 
freehold, but merely tenant at will to another who had the title, the de­
maudant may, since the Revised Statutes were in force, (c. 145, § 10) 
elect to consider the person so in possession a disseizor, for the purpose of 
trying the right, if he has act1Jally ousted the demandant, or withheld from 
,him the possession of thA premises; and the d·emandant may prevail if 
his title be paramount to that of him under whom the tenant in possession 
holds. Gregory v. Tozier, 308. 

See PLEADING. 

RECEIPTER. 

1. If an attorney, to whom a demand is entrusted for the purpose of receiving 
or securing the amount due, authorizes an oilicer, who may receive a writ 
thereon, to take the receipt of a certain individual for the goods which he 



A TABLE, &c. 597 

directed to be attached, or approves the same after it is so taken, the officer 
is discharged from his liability for not retaining the possession. This, how­
ever, does not release those who had given the receipt, but is only an 
adoption of the act by the creditor for his own benefit, who thereby acquires 
an equitable interest therein, which will be protected by the Court. 

Fa,·n/ta,n v. Gilman, 250. 
2. And if the crnditor has brought a suit against the officer for neglecting to 

keep the goods attached, so that they might be taken on the execution, and 
has failed therein on the ground, that the receipt was approved by the 
attorney of the credit0r, this furnishes no bar to a recovery upon the receipt. 

lb. 
3. Where goods were attached, and the debtor, with a surety, gave a receipt 

therefor to the officer, and such proceedings were had, that both had be­
come liable upon the receipt; and then the principal debtor went into 
bankruptcy and obtained his certificate of discharge as a bankrupt, under 
the laws of the United States; such certificate will discharge the bankrupt 
only, and not the other receipter. lb. 

4. And it seems to have been held by a majority of the Court, that prior to the 
statute of 1844, c. 115, that on such discharge of the bankrupt, he was 
entitled to costs against the plaintiff. lb. 

5. Where by a mistake of the clerk of the Court the execution upon w Lich 
the demand upon the recc:;ipters was made, was issued for too large a sum, 
and this error was afterwards corrected, the goods having been disposed of 
so that they could not be delivered to the officer when the demand was 
made, it was lteld, that the objection of a want of due demand of the goods 
could not preV'lil. lb. 

See BANKRUPTCY, 4. 

RECOGNIZANCE. 

In an action upon a recognizance to prosecute an appeal from a judgment of 
a justice of the peace, it should appe;ir from the record, that the justice who 
rendered the judgment from which the appeal was taken, had jurisdiction 
of the cause;. and also, that the recognizance was entered into before the 
same justice·who rendered the judgment; otherwise the recognizance has 
no validity. Nothing is to be presumed in favor of the jurisdiction of in­
ferior magistrates, it not being general, but confined and limited by partic-
ular statutes. Green v. Haskell, 180. 

RELEASE. 

Where the creditor has two separate claims against the same five debtors, on 
different bonds, and the creditor, in consideration that on<" of thE-m "has 
settled and adjusted the suit on the first bond," covenants with the debtor, 
that he will not collect of him any portion of the execution issued upon the 
second bond; this is not a rdease of the execution debtors on the second 
bond. )1/.cLellan v. Cumberland Bank, 566. 

See AcTroN, 10. 

REPLEVIN. 

In replevin, where non cepit is pleaded, with a brief statement alleging the 
property in the articles replevied to be in the defendant, the plaintiff, after 
proving the taking, is not bound to prove property in himself; but it is 
incumbent on the defendant to show that he is the owner thereof. 

Greene v. Dingley, 131. 
See SHIPPING, 6. 

REVIEW. 

An application for a review of an action, being addressed to the discretionary 
power of the Court, will not be granted, if the Court are satisfied, that if 
the review should be granted, a trial would result in a verdict similar to the 
one before returned, on which judgment must be rendered. 

Parke,· v. Currier, 168. 
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RIPARIAN RIGHTS. 

See F1suEnY 1 2. 

SALE. 

1. The law relating to the delivery of personul property does not require parties 
to a sale to perform acts extremely inconvenient, if not impossible; but it 
accommodates itself to their LusiJJess and to the nature of the property. 

Boynton v. Veazie, 286. 
2, Thus, when all the logs and boards designated hy a particular mark are sold 

while floating upon the waters, a constructive or symbolical delivery only 
is required. And this may be done by the performance of any act which 
shows, that the seller has parted with the right and claim to control the 
property, and that the purchaser has acquired tliat right. lb. 

3. In such case, the delivery of one ruft of boards, upon the water, having the 
same mark as of the logs upon it, for the whole lumber thus marked, would 
afford sufficient evidc11ce of such a delivery. And the same raft may be 
used to make such a ddivery of the whole lumber having the same mark, 
although it had before been used to make a delivery of a portion thereof 
between the same parties. lb. 

4. When the terms of sale of personal property are agreed on, and the bargain 
is struck, and every thing the seller has to do with tJ1e goods is complete, 
the contract of sale becomes hbsolute, witl1out actual payment or delivery, 
and the property in the goods is in the buyer; and if they are destroyed by 
accidental fire, he must bear the Joss. Wing v. Clark, 366. 

5. A delivery of an article sold to a person appointed by the vendee to receive 
it, is a delivery to the vcndee. lb. 

6. If the contract of sale of Jogs be illegal, as contravening the provisions of 
the St. 1824, c. 271, but a foll consideration is paid and the logs are de­
livered, the seller can neither reclaim the logs, nor recover their value, 
by an action therefor. Marks v. Hapgood, 407. 

7. And if, after the sale, the logs are attached as the property of the seller, 
the officer has no claims thereto superior to those of the debtor. lb. 

8. To maintain an action for goods sold and delivered, the plaintiff must prove 
the contract of sale; the delivery of the goods, or such a di~position of 
them as will be equivalent to it; and their value. 

Edmunds v. Wiggin, 505. 
!.l. If there be proof of the snle and deli very of goods, and no proof of payment, 

the presumption of the common law is, that they were sold on credit, or 
that the right to detain them for payment was waived. Jt,, 

See AcTION, I. EvmEKcE, 23. OFFICER, 9, 10. TAXES, 

SCHOOL DISTRICT. 

1. A school district cannot be considered as promising to pay for unauthorized 
repairs upon their school house by using it afterwards. 

. . Davis v. Scl'.ool District .No. 2, in Bradford, 349. 
2. A vote of a school d1str1Ct " to authonze the agent to lay out ten per cent. of 

the school money belonging to the district this year, and ten per cent. of 
the next year's school money, or as near as may be, in repairing the school 
house in said district,'' does not authorize the agent to expend on account 
of the district a greater sum than the amount of the ten per cent. for those 
two years, although it might rB']Uire more to put the house in good repair. 

lb. 

SEIZIN AND DISSEIZIN. 

1. By the statute commonly called the betterment act, the common law in 
relation to disseizin is so for altered, that a wood lot, constituting part of a 
farm, may be subject to a disseizin by the oc~upant of the farm, if used 
for the purpose of cutting fuel and getting house-bote and fence-bote there• 
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from, openly and notoriously, and in a manner comporting with the man­
agement of a farm. But thG possession must still be open and notorious. 

Tilton v. Hunter. 29. 
2. If one, without the knowledge of the owner of the land, canses it to 'be run 

out, and a plan made tl1ereof, at the same time claiming it as his own, this 
does not constitute a disscizin. lb. 

3. Under the provisions of Rev. St. c, OJ, § 1, and c, 145, § 6, the demand­
ant may maintain a writ of entry, declaring on his own seizin, when he 
has a deed of the demande'1 premises, du] y acknowledged and recorded, 
from the owner thereof, if hi, grantor could have maintained the action; 
although such grantor was disseized thereof by the tenant at the time of 
the execution and delivery of the deed, Jlustin v. Stevens, 520. 

See 'f AxEs, 7. 

SET-OFF. 

Where a person has deceased, and his estate has been rendered insolvent 
and commissioners have been appointed, all claims and demands between 
such estate and a creditor are subject to be set off, and the balance only 
should be allowed, or recovered, although there could have been no set-o:lt 
if both }'arties had lived, Jlfedomak Bank v. Curtis, 36. 

See OFFICER, 6, 7. 

SETTLEMENT. 

See PooR. 

SHERIFF. 

See OFFICER. ACTION. 

SHIPPING. 

1. If the master of a vessel in his bill of lading for goods received on freight 
inserts a price for the transportation, and in so doing acts under a clear 
mistake, in supposing that price had been agreed on with the owners, 
when the fact was otherwise, it will not be obligatory on the owners; 
especially if the mistake was occasioned by the mismanagement of the 
party insisting upon taking advantage of it. Barnard v. Wheeler, 412. 

2, It the shipper of goods on freight contracts for the price thereof with the 
general agent of the owner of the vessel, having reason to know, that 
although his agency might be general, yet that his authority was restricted 
in that particular instance, the shipper cannot claim to have the terms of 
the contract fulfilled as against the prineipal of such agent, lb. 

3. Nor will such contract of the agent be ratified by the principal by an omis­
sion to give notice of his disaffirmancc of it, until after he can possess 
himself of complete knowledge as to how the contract came to be made, 
and how it would affect his interests, lb. 

4. If the owner of a vessel detains goods transported in her for their freight, 
and they are wrongfully taken out of his possession by a writ of replevin, 
an action of assumpsit, commenced during the pendency of the action of 
replevin, may be supported against the owner of the goods for their freight. 

lb. 
5. Should a tender of the freight money, alleged to be due, be made to a mere 

servant of the owner of the vessel in whose custody the goods were 
placed for safe keeping only, such servant has no power to waive any 
rights of his employer in relation thereto. lb, 

6. When goods detained by the owner of a vessel for the payment of the freight, 
have been wrongfully taken from him by the owner of the goods by means 
of a writ of rcplevin, if the owner of the vessel brings an action of as­
surnpsit for the freight, and attaches other goods to secure the demand, the 
lien upon the goods for the freight is not thereby discharged. lb, 

See BAir.n!ENTS. 
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STATUTES CITED. 

1821, c. 39, l\1ortgage, 156,192 1843, c. 6, Real Actions, 527 

" c. 501 Scire Facias. 301 1844, c. 115, Costs, 255 .. c. 60, Attachment, 195,264 Rev. St. c. 1, Evidence, 143 

" C, 76, Recognizance, 18:2 C. 16, Militia, 208 

" c. 91, Sheriffs Bond, 302 C. 36, Innho!ders, · 442 

" c, 116, Taxes, 284 c. 69, Usury, 129 

" c. 122, Poor, 282 c.-- 87, l\1arriage, 533 
1822, c. 209, Poor Debtors, 553 c. 94, Exer.ution, 309 
1824, c. 271, Indian lands, 409 c. 96, Equity, 47,325 
1825, c. 315, Banks, 269 c. ]1)9, Ad111inistrator, 28 
1831, c. 501, Taxes, 285 c. 114, fodorser of writ, 227, 239, 

" c. 5 I 9, Banks, Z63,265,2G8 [255 ., c. 520, Poor Debtors, 553 c. 115, Bonds, 168 
1834, c. 121, !llilitia, 169, 207 c. 115, Courts, f09 

" c. 129, Schools, 350 c. 117, Mortgage, Personal, no 
183.S, c. 188, Mortagage, Personal, 110 c. 120, Arlmirnstrator, 29 

" c. I 95, Poor Debtors, 553 c. 125, ~ I ortgage, 298 
1836, c. 209, Militia, 208 c. 128, Forcible Detainer, 544 

" c. 240, Assignments, 449 c. 145, Real Actions, 309,526 
1837, c. 27fi, Militia, 170, 466 c. 146, Limitations, 355 
JS33, c. 322, Ad,tiinistrator, 28 c. 148, Poor Debtors, 167, 199, 

" c. 325, Transfer of shares, 264 [212,261,482, 553 
1842, C, 19, Sheriff's Hands, 203 c. 154, Malicious Threats, 72 

" C, 31, Bonds, 168, 213 

TAXES. 

1. As the law was in 1837, the improved land of non-resident owners living 
within the State, could not be legally sold for the payment of taxes thereon, 
without giving the owner notice in writing two months before advertising 
the same for sale. .Moulton v. Blaisdell, 283. 

2. Where land of a non-resident owner living within the State, part thereat 
being improved and the other part unimproved, is taxed as one estate, and 
sold at auction for the payment of such taxes for one integral sum at one 
bid, the sale must be valid for the whole, or the title entirely fails. lb. 

3. In order that a coilector's sale of land of non-resident owners for the payment 
of taxes thereon, for the year 1837, should be legal, the collector in his pro­
ceedings should have conformed to the law applicable to the real estate as 
it in fact existed; and if the assessors inserted it upon their lists of assess­
ments as essentially different from what in truth it was, and a sale was 
made conforming to the law applicable t,, the estate as so represented, but 
inapplicable as it really was, the sale is invalid. lb. 

4. The rules prescribed in Mass. St. Feb. 2, 1819, for the sale of certain non­
resident, unimpro·,ed lands by the sheriff for the payment of taxes thereon, 
while in force, must have been complied with, or the proce:edings are void, 
and the deed of the sheriff passes no title to the purchaser. 

/Vallingford v. Fiske, 386. 
5. Where the taxes upon such uon-resideut and unimproved lands were set to 

different persons, or upon different and distinct rights, numbers of lots, or 
divisions, the sheriff could not iegally advertise and sell the whole of a 
township, inclL1ding the several interests distinctly and separately taxed, 
or so much thereof as should be necessary to pay all the taxes; bL1t each 
interest should be separately advertised ant.I sold for the payment of the tax 
for which the same was liable, or the sale will be void. lb. 

6. And if a sale of such land be made for one entire sum, upon one bid, to pay 
the whole amount of the taxes tl1ercon for five years, and the mode adopt­
ed in reference to the sale oi' the Jund for the payment of the taxes there­
on for four of the five years was illegal, tbe sale is invalid, although it 
might have been legal, if made in the same manner to pay the taxes for the 
other year only. The sale must be valid for the whole, or the title entirely 
fails. lb. 

7. Such a deed is as ineffectual to give a seizin, as to convey a title. lb. 
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TENANCY FOR LIFE. 

l. The husban<l of a tenant for life is not rq;arded as holding the land ad­
versely to the title of the reversioucrs ,htring the continuance of his legal 
right to the occupation thereof; but if he continues iu possession after 
the determination of that estate, claiming it as his own, !,e is then to be 
considered as holding by an adrnrse title. Jlustin v. Stevens, 520. 

2. By the common law, permanent iu,provcments made and annexed to the 
freehold by a tenant for life or years, uecame a part of the estate of in­
heritance. And such was the hiw in this State, prior to the act of 1843, c. 
6, additional to c. 145 of Rev. St. lb. 

See CoNSTITUTIONAL LAw. 

TENANCY IN CO:\f'.HON. 

See CoNvEYANcE 9. ExEcuTION, 4. FisnERY, 1. TaovER, I. 

TENANCY AT WILL. 

See LANDLORD AND TENANT. 

TENDER. 

See SHIPPING, 5. 

TRESPASS. 

I. If the plaintiff, during the pendency of an action of trespass in his favor 
against several persons for a joint trespass, committed upon his person and 
property, receives of one of them a sum of money, and gives a receipt 
therefor "in foll of said L's trespass, where he and Wilson P. Hunter, 
(another defendant) were in company, together with others;" this operates 
as a discharge of the other joint trespassers, and the action can no longer 
be maintained against either of them. Gilpatrick v. Hunter, 18. 

2. Where the owner of goods assigns and delivers them to another person, 
as security for the payment of a debt, by a valid assignment; and the as­
signee makes an assignment of them to the plaintiff, by an instrument which 
is void a~ against the provisions of the statute on that subject, and delivers 
them over to the plaintiff with the assent of the original owner; an 
action of trespass can be maintained therefor by the plaintiff against one 
who takes them without right and as a mere wrongdoer. 

Barker v. Chase, 230. 
3. In trespass quare clausum, it is not necessary to prove the trespass to have 

been cornmitted on the day alleged in the declaration; and an amendment, 
changing the time, although unnecessary, may he permitted by the pre-
siding Judge. Moore v. Boyd, 242. 

4. Where the plaintiff sets out specially tho circumstances of his case in an 
action of trespass, it may, under tho provisions of the st. ]83fi, c. 178, bA 
regarded as an action of trespass or of the case. Leathers v. Carr, 351. 

See AcTION, 8. LANDLORD AND TENANT, 3. 

TROVER. 

l. To maintain the action of trover, it is necessary that all the tenants in com­
mon should join as plaintiffs; and that they should be the legal owners of 
the goods, and entitled to the possession of them. llaskell v. Jones

1 
222. 

2. If A, for a consideration received from B, by an instrument under seal, "sells 
and delivers to C, the agent and attorney for said B," CQrtain personal 
property, on condition that the conveyance should be void on the pay­
ment by A of the consideration received from B, C having power on certain 

VoL. x1. 76 
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contingencies to trrke tlte pr,cipcrty into hi, possession, and make sale there­
of for the payment of the debt to B; the owcrship of the goods is in C, 
and B cannot maintain !rover thc:rcfor, lb. 

3. The possession nf the logs and boards for '1 particular purpose, after tlw sale, 
such as to run them to a place named, tl10rc to be taken by the purchaser, 
and to be by J,im sold, and the pro,·nc:ds creditnd to the seller, is not that 
description of possession by the seller, which will prevent the purchaser, 
during the time, from maintaining an action of tronr thArefor. 

Boynton v. Veazie, 286. 
Sec AcTION, 8. EnnExcE, 2'~. 

TRUST. 

See EQUITY, 8, 26. PnACTICl',, 5. 

TRUSTEE PROCESS. 

I. If money comes into the hands of a person wrongfully, as the consideration 
of real estate supposed to have been corweyed by him to another, when no 
title passed, he cannot for that c,inse be chargeable as the trustee of one 
who had deeded the same estate to !rim, without consideration, and without 
passing the title. Poster v. Libby, 448 

2. Nor would a person be charged as trustee, who had received a deed of real 
estate without consideration, and who, with the assent of his grantor, ltad 
so conveyed it that the title passP<l to a third pcrs,rn, hut being sold upon a 
credit, no part of the proceeds of the sale had been realized by him at the 
time of the service upon him. lb. 

USURY. 

1. Whenever a note is purchased after tho day of payment shall have elapsed, 
the maker is entitled to the defence of usm_y, in a suit by an indorsee, as 
folly as if the note had remained in the hands of tire payee. 

Wing v, Dunn, 128. 
2. The sixth section of Rev. St. c. 6!J, o t1litled, "of usury," has no reference to 

the second section of the same statut~. lb, 
3. The seventh section of that statute, respecting costs, is applicable only to 

cases in which the usury had been proved as provided in § 3, by the oath 
of the party; and not to cases where tire damages are reduced by any other 
mode of proving usury. Jb. 

VENDORS AND PURCHASERS. 

See SALE. AcTioN, 1. 

WITNESS. 

See EVIDENCE. 

WRIT OF ENTRY AND WRI'l' OF RIGHT. 

See REAL AcTioNs. SEIZiN AND D1ssE1zrn, 3. 



ERRATA. 

An error has occurred in the case Jffcrrill v. Parker, p. S!l. An opinion 

was first drawn by the Chief Justice, to which the other Justices <li<l not 
assent; and the opinion by SHEPLEY J. published as a dissenting opinion, 
was delivered as the opinion of the Court, and judgment was entered accord­
ingly. By accident the opinion drawn by the Chief Jnstice was sent to the 

reporter, and from the minutes found upon it, he was induced to think that 
this was the opinion of the Court, and the other a dissenting opinion; and 

they were so published. 
The abstract of the case should therefore be corrected by inserting the word 

not immediately before be maintained, in the last line but one of the abstract. 
The same correction should he made on page 571, 6th line. 

Page 103, 7th line, strike out and, next following the word creditor; page 
154, 1st line, for refuting read refusing; page 269, 0th line, instead of 1828, 
read 1825; page 519, 10th line, insert to after the word magnitude. 


