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CASESR

IN THE

SUPREME JUDICIAL COURT,

IN THE

COUNTY OF LINCOLN,

ARGUED AT MAY TERM, 1843.

Inmasirants or Cusming versus Werriveron Gax & al.

Writs of certiorari are grantable only at the discretion of the Court; but this
is a legal diseretion, to be exéreised according to the rules of law.

If the petitioner for the writ is aggrieved by a proceeding clearly erroneous,
and to his injury, he should not be denied a remedy ; but if the error is
merely matter of form, and the exception is purely technical, it would be
no violation of essential rights, if the Court should withhold its interfer-
ence.

And if the error complained of exists, yet if it in nowise opcrates to the in-
jury of the party seeking a remedy, although it may to some person who
does not complain, the Court may, in such case, with entire propriety, and
in the exercise of a sound legal discretion, refuse its aid.

In laying out the road, the Commissioners must necessarily be more precise
in designating the termini of the road laid out, than is required in a petition
to have it laid out; and therefore, where they may not appear identical on
the record, they may be presuined to be the same, in the absence of proof
to the contrary.

The Stat. of 1832, c. 42, (Rev. Stat. ¢.25, § 3,) requires that the County Com-
missioners should make a return with their doings, ¢ with an accurate plan

)

or description of said highway,” to ¢“the regular session of said County
Commissioners’ Court, to be held next after such proceedings shall have
been had and finished ;”” but does not require that the plan should be made
and their proceedings finished and returned to the regular term next follow-

ing their viewing and laying out the road.

Vor. x. 2
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Cu"shinév. Gay.

If the commissioners name the persons considered to have sustained damage
by the location of the highway, and say that no other person has sustained
damage thereby, it is no sufficient cause for granting a writ of certiorari, if
it should be made to appear, that the road passed over lands of others not
named.

It is not necessary that it should appear of rccord, as preliminary to further
proceedings, that the County Commissioners first adjudicated upon the abil-
ity of the petitioners to pay the cxpenses which might become payuble by
them. The provision of the statute on that subject is merely directory,
and the omission does not render the proceedings of the commissioners in
laying out the road void.

It is sufficient, if the County Commissioners adjudge the road laid out to be,
¢ of convenience and mecessity,” omitting the word, ¢ common,” found in
the statute preceding the word convenience.

Tre inhabitants of Cushing presented a petition, praying
that a writ of certiorari might issue, and that thereupon the
proceedings of the County Commissioners, in locating a public
highway in that town, might be quashed. The petition for
the road was entered at the July Term of the Commissioners’
Court, 1833, and notice ordered. It was continued until Jan-
uary Term, 1834, when ¢ the County Commissioners made
return of their doings under their hands and ordered the same
to be recorded.” The return is then reciied, from which it
appears, that the respondents petitioned ¢ for a new highway
from Thomas Jameson’s in Cushing, by Harrison Brazier’s and
Thomas Smith’s to the house of Rufus B. Copeland in War-
ren.” The report states, that ¢the County Commissioners
have viewed the route for the highway mentioned in said peti-
tion, and heard the parties interested in the prayer thereof and
their witnesses, and having considered the same, have ad-
judged, and do adjudge, that said highway is of convenience
and necessity.”

The highway laid out was described as “beginning on the
west side of the town road and on the north side of the road
leading to the said Rufus B. Copeland’s barn in Warren,” and
continued by courses, distances and monuments ¢ to the guide
board at Wentworth’s corner, so called, in Cushing.” The
Commissioners estimated damages to certain persons named,
and then say : “And the County Commissioners do not consider
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that any other person is damaged in his property by reason of
the location of said highway.”

Ruggles, for the petitibners, made five objections to the
regularity of the proceedings of the Commissioners. They are
mentioned in the opinion of the Court.

In his argument on the third objection, that the names of
most of the persons over whose land the road was established,
were wholly omitted, he cited Commonwealth v. Coombs, 2
Mass. R. 491 ; Commonwealth v. Great Barrington, 6 Mass.
R. 492 ; Durell v. Merrill, 1 Mass. R. 411.

In support of his argument on the fifth objection, that the
County Commissioners did not adjudge the highway to be of
“ common convenience and necessity,” he cited Pownal, Petrs.
8 Greenl. 271; Commonwealth v. Egremont, 6 Mass. R.
491 ; Commonwealth v. Cummings, 2 Mass. R. 171.

J. S. Abbott, for the respondents, contended that the writ of
certiorari was not a writ to be sued out at the pleasure of the
party, but to be granted or refused at the discretion of the
Court ; and will not be granted, unless upon the hearing it be
made to appear, that there are such errors and defects as
would authorize the Court to quash the record, and ‘that sub-
stantial justice requires it to be done. 11 Mass. R. 417; 8
Maine R. 292. He contended that it was the duty of the
applicants to make out their case in both those respects, and
replied to each of the positions taken for the petitioners, and
insisted that neither furnished sufficient ground for granting
the writ.

The opinion of the Court was by

Wharrnan C. J.— The petitioners complain of certain ir-
regularities, which they allege to have taken place in the
location of a highway through the town of Cushing; and
claim on account thereof, to have the proceedings of the County
Commissioners reversed.

Writs of certiorari, it has been held, are grantable only at
the discretion of the Court, and are not allowed ¢ ex debito
justitie.”  Discretion however, when exercised by a court,
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does not mean precisely what the word in common parlance,
may seem to imporl. A legal direction is implied; a dis-
cretion to be exercised according to the rules of law. If the
rights of a party have been Infringed to lis detriment, by the
erroneous doings of an inferior tribunal, he may justly claim
redress ; and it will be the daty of a court to afford it to him.
It is not the province of the Court to undertake to presume,
that it would be wiser for him to submit to the injury, or to
conjecture that the public interest would be better promor.ed
by an adjudication against him, and therefore that it would
not be discreet to relieve him. If the petitioners are aggriev-
ed by a proceeding clearly erroneous, and to their injury, they
must not be denied a remedy. But if the error i1s merely in
matter of form, and the exception purely technical, it would
be no violation of their essential rights, if the Court should
withhold "its interference. Again, if the error complained of
exists, yet, if it in nowise operates to the injury of the party
seeking a remedy, although it may be otherwise to some per-
son who does not complain, the Court may, in such case,
with entire propricty, and in the exercisc of a sound and legal
discretion, refuse its aid.

"The first error complained of is, that the lermini of the
road, as laid out, are not the samc as designated in the peti-
tion. This does not appear of record. For aught the Court
can know they may be identical. 'The Commissioners may
have given names to the fermini different from those contain-
ed in the petition, and yet they may be, to a common intent
the same. The petition was for a road from the house of
Thomas Jameson to the house of Rufus Copeland. No one
would.understand, when a public highway is prayed for, with
such a deseription, that the two ends of the road were to butt
against those two dwellinghouses. It would be obvious that
it was near to those houses, which must be understood to have
been in the contemplation of the petitioners. In laying out
the road the Commissioners must necessarily be more precise,
and designate monuments exactly at the Zermini of the road,
These might be of their own erection. The termini of the
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road in this case, arc described by the Commissioners as being,
at one end, at the junction of two roads, one of which went
to Rufus Copeland’s barn ; and, at the other, at the guide
board at Wentwortly’s corner, in Cushing. 'These lermini we
may presume, in the absence of proof to the contrary, were
substantially identical with those named in the petition.

It is next objected that the Commissioners did not make
return of their doings at the term next after the performance
of the service. The statute (1832, c. 42,) provides that ¢ they
shall make a correct return of their doings, under their hands,
with an actual plan or description of said bighway or common
road, so laid out, altered or discontinued, to the regular ses-
sion of said County Commissioners’ Court, held next after
such proceedings shall have been had and finished.” 'The
Commissioners returned, that they had, on the twenty-fourth
of July, 1833, met and hcard the parties, and viewed the
route for the highway ; and having adjudged it to be of con-
venience and necessity, had laid it out. In this recital they
speak in the past tense. 'The statute, 1t wili be perceived, re-
quires “ that they shall make a correct return of their doings,
with an accurate plan or description of said highway.” Pre-
cisely when this part of the service was performed, does not
appear. It was after the said twenty-fourth of July, as they
speak of their doings then in the past tense. Time was
doubtless requisite to prepare an accurate return and plan,
subsequently to the view and laying out; and these might not
have been ¢ finished”” until after the term next following the
location of the road; and until finished, could not have been
presented or recorded. We cannot regard it, therefore, as
apparent, that the report and plan were “finished,” and in
readiness to become a matter of record, earlier than the term
at which it was presented.

Again, it 1s said that the return does not name some of the
persons, over whose land the road passes, and that this is an
error; and the Court so decided -in Commonwealth v. Great
Barrington, 6 Mass, R. 492. But the statute does not, in
terms, require any thing of the kind. Tt requires that dam-
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ages shall be awarded to such as may sustain any; and this
the Commissioners, naming the individuals, and specifying the
amount of damage in each case, say they have done; and it
is not very clearly apparent to us how it can be essential ¢ that
they should have designated by name the other individuals,
over whose land the road passes. Why the return, that no
other individuals had sustained damage, should not be suffi-
cient, we do not readily perceive. The reason assigned for
the decision is, that the individuals are entitled to a process, in
the nature of an appeal from the decision of the County Com-
missioners. But how are they abridged of this right by not
being individually named in the return? The statute does not
make their right to such process dependent upon their being
so named. The decision, however, took place upon the return
of a writ of cerfiorari. When a certiorari is allowed and
returned, such errors as are apparent in the record, must be
allowed to avail the plaintiff’ therein. And there was in that
case a more palpable error, which might well have occasioned
the granting of the cerfiorari. The case before us is an
application for such a writ. And it is proper that we should
inquire whether the petitioners are aggrieved by the error com-
plained of. The individuals, it seems, whose interests were
directly involved, have rested contentedly for eight or ten
years, without complaint. And how can the interest of the
petitioners be affected by the omission? If they cannot be
affected by it, why should we, in the exercise of a sound dis-
cretion, allow them, by the process prayed for, to place us in a
situation in which we might be compelled, without looking to
see whether they were interested or not, to quash the proceed-
ings of the County Commissioners.

It is still objected, that the County Commissioners had not
taken certain preliminary steps, without which they could not
legally have proceeded to lay out the road. The provisions
upon which this objection is founded, are contained in the st
and 5th sections of the act of 1832, ¢. 42. The first section
provides, that ¢ said Commissioners, or a majority of them,
upon receiving satisfactory evidence, that the petitioners are
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responsible, and that they ought to be heard touching the mat-
ter set forth in their petition, shall proceed to view,” &c. and
the 5th section is, “that whenever the County Commissioners
shall decide against the prayer of any petition, they shall order
the petitioners to pay into the county treasury all expenses
incurred by the county by reason of said petition, and ex-
penses incurred thereon, and, unless the same be paid within
a reasonable time, shall issue their warrant of distress against
said petitioners.” It is contended that it should appear of
record, as preliminary to further proceedings, that the County
Commissioners first adjudicated upon the ability of the petition-
ers to pay the expenses, which might become payable by them,
as provided in said fifth section. But we regard the provision
of the statute, in this particular as directory merely; and do
not think, if such adjudication should not appear of record,
that it would render the after proceedings void; and at any
rate that it affords the petitioners no right to question the
doings of the Commissioners in laying out the road.

The Commissioners are not affected in their pecuniary in-
terests, otherwise than is every other citizen of the county,
whether they inquire into the ability of the petitioners or not.
They receive their compensation from the treasury in any
event,

But there remains still another objection ; and one attended
undoubtedly with some difficulty. The statute requires the
Commissioners, before proceeding to locate a road, to adjudge
that it is of common convenience and necessity ; and it has
often been adjudged that the want of a preliminary adjudica-
tion, that the road prayed for is of common convenience or
necessity, is fatal to the laying out of a highway. It is always
safest, and advisable to follow the language of the statute in
such cases. Omissions to do so are often productive of per-
plexity, and always attended with danger, In civil and reme-
dial proceedings, however, it is not always necessary to do so.
If language tantamount be used it may suffice. 'The Commis-
sioners in this case adjudged the road to be of convenience
and necessity, omitting the word common. Do the words
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convenience and necessity here comprise the same meaning as
if the word common were prefixed? The County Commis-
sioners have no power, (except in reference to applications in
the nature of appeals from the refusal by a town or its sclect-
men to locate town or private ways,) to lay out or alter other
than public highways. And when they do lay out a highway
we may well suppose, that they must have considered it neces-
sary that it should be done. And if it be nccessary that it
should be done, it must be because it will be of convenience
to the public, that is, of common convenience. A road cannot
be necessary without being a convenience.

" Necessary seems to include convenience, and something
more, viz. a convenience that is indispensable. Does the addi-
tion of the word common, to the word convenience, add to the
meaning, beyond what the word necessary embraces? If it
must be a highway, which is to be laid out, and if it be neces-
sary, it cannot be otherwise than of a common convenience.
. w’g‘o speak of a public highway (and the Commissioners are
authorized originally to locate none other,) without its being
common, or of common convenience to every citizen, is almost,
if not quite, an absurdity in terms. If, then, necessity requires
the location of a highway, it must be both common and con-
venient. An elucidation upon this point may be derived from
the fact, that, under the statutes’ of Massachusetts and of
Maine, until 1832, instead of common convenience and neces-
sity, the road prayed for was to be adjudged to be of common
convenience or necessity ; evidently using the words common
convenience and the word necessity as convertible terms, and
of equivalent import. We think, then, that adjudging the
road to be of convenience and necessity is tantamount to ad-
judging it to be of ‘common convenience and necessity ; and
that in this there was no error.

There are a number of facts, stated by the counsel for the
petitioners, upon which he predicates a portion of his argument,
which do not appear of record, and of which, from any legit-
imate source, the Court are wholly uninformed, and of course
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the considerations suggested relative thereto, must be laid out
of the case.

The result on the whole is, that the petition must be dis-
missed.

!!

Joun S. Wirrians versus Damier. WiLLrawms.

‘Where the master takes a vessel on shares, ¢ to account to the owner for one
half the earnings,” he is, as to all persons bnt the actual owner, in all con-
tracts, regarded as the owner, and entitled to all the rights and liable to all
the duties of an owner ; but as between him and the real owner, the
“ earnings, when collected, are equally the money of the owner and the
master, and the latter becomes a trustce of the owner’s share, when receiv-
ed, and holds it for his use.

And if a third person, knowing all the facts, is authorized by the master to
receive the freight already earned, and promises to pay the owner his share,
and afterwards receives the money, he holds it for the use of the owner,
who may maintain a suit against him therefor.

Toe whole of the testimony given at the trial, before Ten-
~EY J. appears in the report of the case. The substance of it
is concisely stated in the opinion of the Court. A nonsuit
was entered by consent, which was to be set aside and a de-
fault entered, if the Court, upon a view of the whole case,
should think the plaintiff was entitled to recover.

M. H. Smith, for the plaintiff, said the money was collect-
ed by the commission merchants in New York and credited to
the master and owuners of the Orbit; that the captain had re-
ceived his share, and thus severed it from that of the owner;
that the defendant specially agreed to obtain this money from
the commission merchants and pay it over to the plaintiff; and
that the defendant at the time knew all the facts.

The money belonged to the plaintiff, and the defendant is
liable on his promise to pay it over to him, when received.

Ruggles and J. S. Abbott, for the defendant, contended,
that the money belonged wholly to the master; that the half
earnings of the vessel, was but the measure of the amount to
be paid for the charter of her; that the claim of the plaintiff

Vou. x. 3
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was merely a personal one on the master; and that the de-
fendant was accountable for the money to the master only. It
has been decided, that where the master takes the vessel, to be
sailed on shares, that the freight money is the property of the
master. Thompson v. Snow, 4 Greenl. 264.

What the defendant said respecting paying over the money
to the plaintiff, if it should come into his hands, must be un-
derstood merely, that he would pay it to the owner, if he had
authority for it from the master. It could not have been the
expectation of either party, that the defendant was to pay to
the plaintiff the money belonging to another, against his will ;
nor would the defendant be bound by such promise.

The opinion of the Court was drawn up by

SueprLey J.— This suit is brought to recover one half of
the freight money earned by the schooner Orbit, between the
seventeenth day of March and the sixth day of July, 1837.
The report of the case shows that the plaintift was the sole
owner of the vessel during that time, and that she earned a
freight, for which there was received on a final settlement
for it, the sum of §1200. 'That Oliver Williams was during
that time master, having before taken the vessel on shares, ¢ to
account to the owners for one half the earnings.” When he left
the vessel, before July 6, 1837, he employed Messrs. Badger
& Peck, of New York, to collect the freight, which after
some difficulty was collected by them on or about the 24th of
January, 1838. They, on March 1, 1838, by order of the mas-
ter, transmitted the balance thereof, alter satisfying their claims
against him, to the defendant. The master heing a son of the
defendant, it appears from the testimony, that he was applied
to in the summer or fall of 1837, for assistance to obtain the
earnings of the vessel from New-York, and that he promised
it; that he was again called upon in April, 1838, and that
he then said, when he got the money he would pay it over.
Another witness speaking of this last conversation says, that
the defendant said, if it came into his hands he would forward
it to the owners. It appears from the correspondence between
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the defendant and Messrs. Badger & Peck, that he was inform-
ed of the whole amount of freight earned, and what portion of
it had been by them detained for claims against his son. By a
letter from the master to Horace Williams, another son of the
defendant, payments were directed to be made from the
amount to be received of $100 to Mr. Leighton, and of §50
to Andrew Williams, which were made. It is also contended,
that by another letter bearing date June 20, 1838, to the same
person, he directed, that $400 more of the same money should
be transmitted to him at St. Louis ; but the letter on inspec-
tion does not appear to direct that the $400 should be trans-
mitted from any’particular fund.

The question arises, whether under such circumstances the
owner of the vessel had such a right to one half of her earn-
ings, that he could insist upon a payment of them from the de-
fendant to himself, after they had been collected and transmit-
ted. According to the cases of Thompson v. Snow, 4 Greenl.
264, and Cutler v. Winsor, 6 Pick. 335, the master must be
considered as the owner pro hac vice. And it follows that in
all contracts for the shipment of goods and the procurement of
materials and supplies, he alone would be liable, and he alone
could enforce them. He alone would be entitled to settle her
bills and collect her freights. And with respect to all persons
but the real owner, he would in all contracts be regarded as the
owner and entitled to all the rights and liable to all the duties
of an owner. What relation does he sustain to the real own-
er? It is contended, that it is simply that of hirer of the ves-
sel, as it would be under a charter-party providing for the pay-
ment of a stipulated sum by the month or for the voyage. But
it may well be distinguished from such a case, and from all
others, where the owner’s compensation does not depend at all
upon the earnings of the vessel. The contract in this class of
cases can only be like those, by considering it a contract to pay
a sum of money for the hire of the vessel equal to one half of
her earnings. But this would not fully meet either the terms
of the contract or the intention of the parties. If it was in-
tended to be a sumn equivalent to the earnings, there would be
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occasion to fix the time and terms of payment. If on the
contrary the intention be, what the contract speaks, that each
shall be entitled to a share of the freight money itself as earn-
ings, then the tine and terms of payment arise out of the
contract itself. In the contracts of this class noticed, all ap-
pear to have reference to the earnings of the vessel asa fund
to be shared, and to a portion of which each is to be entitled.
The earnings of the vessel are usually spoken of as belonging
to the respective parties to such a contract. Parker C. J. in
the case of Coggeshall v. Read, 5 Pick. 457, speaking of the
rights of the parties to such an agreement, when the owner of
one-fourth had taken the other three-fourths of the vessel on
shares, says, by this agreement one half of the earnings of
three-fourths of the vessel would belong to the defendant and
others as owners of the three-fourths, and the other half would
belong to the plaintiifs and Wilde, as owners of one-fourth and
hirers of the residue.” If the true character of the contract,
and the intention of the parties be, that the earnings them-
selves, when collected, should belong in equal proportions 1o
the owner and the master, who has taken the vessel on shares;
then the character, in which he acts in making the collection,
is that of one, who is collecting the earnings for himself and
another; and so far as it respects the other, he becomes a
trustee, and holds his share of the money, when collected, for
his use, to be paid over to him within a reasonable time after
it has been received. And it may well be believed to be upon
this intention of the parties to such a contract and upon their
understanding of its terms, that owners of vessels are found
willing to allow masters, whose contract to pay a stipulated
sum would not be received, to take vessels on shares, relying
upon their being trustworthy, and that they will lay by the
owners’ share of the earnings and pay it over on their arrival ;
and feeling confident, that a creditor of the master could not
deprive them of it. Suppose the master to become a bankrupt
after collecting the freight so earned, would not a court of
equity, if it were found in the hands of his assignee, preserve it
for the owner of the vessel, instead of turning him over to the
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general fund to take his dividend? If the earnings, when col-
lected, are to be considered as a specific fund for the benefit
of the respective parties, those entitled would seem to be able
upon well established principles to follow and cluim their share
of it from any one, into whose hands it may have come with a
full knowledge of the facts. And a payment made by such a
holder to an equitable owner of a share would constitute a per-
fect defence against the master, who must fail to establish any
equitable right to recover against the real owner of the vessel.

If these doctrines be applied to the facts in this case the
result will be, that one half of the freight of $1200 belonged
to the plaintiff, as soon as it was collected, that the defend-
ant received of it $693,62 knowing the whole facts, and that
the residue had been applied by the master to his own use;
that the sum he received was subject to other claims of the
master to the amount of 150, leaving something less than
his share urincumbered for the owner in his hands. This
he had promised to pay when received. There was nothing
to prevent a performance. It has long since been decided,
that a promise, by one liable to pay to some person, to pay to
one equitably entitled, may be enforced. The payment of
the $400 to the son, in the summer of 1838, does not appear
to have been made from this fund, and if it did, it was made
with a knowledge that he was not equitably entitled to it, and
in violation of his promise, and in fraud of the plaintiff’s
rights. The plaintiff is therefore entitled to recover of the
defendant the sum of $543,62, being the balance in his hands
after deducting the $150, paid out, with interest thereon from
the time of its reception.
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Jonn K. MirrLer & al. versus CHarrLes MILLER.

When a creditor calls in question a conveyance made by his . debtor upon the
ground of fraud, in an action between him and the grantee, the demand of
the creditor must be subject to examination, in order to see whether he has
a right, as such, to question the validity of the conveyance. And if a judg-
ment has been obtained by him, still, as between him and the grantee, who
is no party to it, it will not be regarded as precluding the latter from an ex-
amination of the grounds of it. The grantee may be allowed to show that
it was obtained by fraud, or that the canse of action accrued under circum-
stances, which would not give the creditor a right to impeach the convey-
ance.

Where one party claimed under the extent of an execution, and the other
under a deed of the same premises from the judgment debtor, and one item
in the account which formed part of the foundation of the judgment of the
execution creditor was subsequent to the deed, and a credit of larger amount
was also subsequent, and neither party had made an appropriation of the
payment, the Court held, that it cannot adopt its own notion of what may be
equitable in each particular case, even to enable a creditor to contest a con-
veyance alleged to be fraudulent as to prior creditors, but must apply the
payment according to the general rules of law, in extingnishment of the
oldest item, instead of the most recent.

THis was a writ of entry, Both parties claimed under Chris-
topher Benner; the demandants under a levy of an execution
in their favor against him upon the premises, Feb. 24, 1841 ;
and the tenant under a deed dated July 10, 1838, and record-
ed on the sixteenth of the same month. To avoid the effect
of the prior deed to the tenant, the demandants undertook to
show that the deed was fraudulent against them as creditors of
Benner, At the trial before Tensney J. it appeared that the
plaintiffs’ action against Benner was founded upon a note and
an account, and that all was prior to the deed of the tenant,
with the exception of one item in the account of $2,61, which
was under date of Nov. 10, 1838. There was a credit, bear-
ing date Oct. 21, 1839, of $3,00.

The counsel for the tenant insisted, that the demandants
were not at liberty to impeach the -title of the tenant. The
presiding Judge, for the purposes of the trial, ruled that they
might do so; and the report of the trial ‘states, that evidence
was adduced by the demandants in order to show, ¢ that the
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deed was fraudulent, and by the tenant to show that it was a
fair transaction, free from fraud.”

The jury returned a verdict for the demandants, which was
to be set aside and a new trial granted, “if the ruling that the
demandants were at liberty, as the case then stood, to contest
the validity of the tenant’s title on the ground of fraud, was
erroneous.” '

There were several other questions raised at the trial and in
the argument.

M. H. Smith, for the tenant, insisted that as a part of the
demand sued, was subsequent to the deed to the tenant, and
both were blended together in the judgment, that the demand-
ants were not entitled to be considered as prior creditors.
Reed v. Woodman, 4 Greenl. 400; Usher v. Hazelfine, 5
Greenl. 471.

Bulfinch & Kennedy, for the demandants, contended that
the objection made for the tenant did not apply in this case,
because the credit was greater than the item in the account
subsequent to the deed. Here the debtor had made no appro-
priation of the payment, and the creditor may apply it as he
pleases, to the payment of that item. If the creditor cannot
now apply it, the law will do it according to the justice and
equity of the case. Seymour v. Van Slyck, 8 Wend. 403.
The appropriation of the payment should be so made by the
Court, as to prevent the commission of a fraud with impunity.
" The jury have found that the deed was fraudulent.

L G. Reed replied for the tenant.

'The opinion of the Court was by
Warrman C. J. — Where a creditor calls in question a con-
veyance made by his debtor, upon the ground of fraud, in an
action between him and the grantee, the demand of the cred-
itor must be subject to examination, in order to see whether he
has a right, as such, to question the validity of the conveyance.
If judgment has been obtained by him, still, as between him
-and the grantee, who is no party to it, it will not be regarded
as precluding the latter from an examination of the grounds of
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it. The grantee may be allowed to show, that it was obtained
by fraud, or that the causc of action accrued under circum-
stances, which would not give the creditor a right to impeach
the conveyance. For this purpose the defendant, the grantee
in this case, calls upon the plaintiff, the creditor, to show that
his debt accrued before the purchase by the defendant. And
this he has a right to do, unless the conveyance were merely
colorable, so that the beneficial interest was not intended to
pass to the grantee, or unless the object should appear to be to
defraud future as well as prior creditors. The plaintiffs’ claim
appears to have consisted of a demand arising on an account,
and by note, the whole of which accrued before the convey-
ance, with the exception of one item in the account ; and there
being a credit in the account more than sufficient to balance
that item, it is contended that that item may be considered as
paid.  Seymour & al. v. Pan Slyck, 8 Wend. 403, is cited
in support of the position. In the case at bar there does not
appear to have been any appropriation of the payment by
either party. In such case the Court may make the appropria-
tion ; but, in doing so we must be governed by general, and as
far as may be practicable, by established principles. In the
case cited it is laid down, that in the absence of appropriation
expressly or impliedly made by the parties, the rule is to apply
payments in extingaishment of the oldest debt. And this, as
a general rule in such cases, must be deemed to be reasonable,
and in accordance with the presumed intention of the parties,
and should be adhered to. The Court cannot be at liberty to
adopt its own notion of what may be equitable in each particu-
lar case. The credit, then, in this case must be applied to ex-
tinguish the earlier items in the account, which will leave the
last item uncancelled, and according to the cases of Reed v.
Woodman, 4 Greenl. 400, and Usher v. Hazeltine, 5 ib. 471,
this must prevent the plaintiff from setting up the statute of
frauds against the defendant.

The verdict therefore must be set aside and a new trial be
granted.
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Moses CaLr versus James Lrisner & al.

Where the mortgagee has assigned and conveyed all his interest in the mort-
gage and morigaged premises, if lic then brings a suit against the mortgagor,
obtains judgment as upon the mortgage, and enters into possession of the
premises under it, this is entirely nugatory as to the mortgagor and those
claiming under him, and no foreclosure can take place by reason thereof.

Tuis appears to have been a bill in equity, claiming the

right to redeem a mortgage made by one Hatch to Borland,
one of the defendants. 'The only papers in the case are the
copies of the bill and answer. The fact is, among many other
things, alleged in the bill, and admitted in the answer, that
Borland conveyed and assigned the mortgage and the demand
secured thereby to Johnson, and afterwards brought a suit
against Iatch, obtained judgment against him on the mort-
gage, and entered into possession under his judgment; and
that the defendants rely on this entry to show a foreclosure
under the mortgage. Several other questions were raised in
the arguments. '

Mitchell, Groton and French, for the plaintiff.
J. S. Abbott, R. Belcher and McCrate, for the defendants.

Per Curram. —In this case it appears, that the defendant,
Borland, the original mortgagee, on the 4th of April, 1837,
sold and conveyed his interest in the mortgaged premises to
one Johnson; and yet, in August of that year, he obtained a
judgment against Hatch, the original mortgagor, for possession
of the same as on mortgage. As it respected the mortgagor,
or his assignee, the plaintiff, in reference to the right of re-
demption, this was a nugatory act. Neither Johnson, the
grantee of Borland, nor the defendant, Leisner, who is the
grantee of Johnson, so far as appears, has ever entered upon
the premises for condition broken, or done any other act by
way of foreclosing the right of redemption. There is, then,
nothing to prevent the plaintiff from redeeming. But, whether
the amount tendered by the plaintiff was sufficient to entitle
him to redeem, must be ascertained by a master in chancery,

VoL. x. 4
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without reference to the judgment obtained by Borland against
Hatch, who will ascertain the amount due on the mortgage,
and the deductions to be made therefrom for the net rents and
profits, irrespective of any crections on the premises, other than
such as were necessary to kcep the same in repair.  Upon the
coming in of the master’s report, it will be apparent, whether
the amount tendered was sufficient or not to entitle the plain-
tiff to a decree of redemption.

As to the defendant, Borland, he not being a necessary party
to the suit, the bill may be dismissed ; but as he claimed to
have something to do with it, after he had parted with all in-
terest In it, it is proper it should be without costs for him.

|

Witriam J. Busker versus Epuram Havn & al.

If the justices who administered the oath to the debtor, are not selected im
the manner pointed out in Rev. St. c. 148, § 46, they have no authority to
administer the cath and make the certificate prescribed in that act; their
proceedings have no validity; and in an action on a debtor’s bond where
such proceedings alone are relied upou to show performance, the plaintiff
is entitled to recover as is provided in the same chapter, § 39.

Tue action was on a poor debtor’s bond, dated Sept. 23,

1841, made in conformity with the provisions of Rev. St. c.
148.

Two justices of the peace and of the quorum for the coun-
ty of Kennebec certified under their hands, that Hall, the
debtor and principal in the bond, had taken the oath prescrib-
ed in Rev. St. ¢. 148, § 28. The justices merely say, ¢ We,
the subscribers, two disinterested justices of the peace, and of
the quorum, hereby certify,” &ec. and it did not appear in the
certificate, or in any return of an officer, in what manner, or

)

by whom, the justiccs were selected. This certificate was re-
lied on by the defendants as evidence of the performance of
the condition of the bond.

The plaintiff’ objected to the introduction of this paper, and
denied its having any effect, because it did not show, and be-
cause it was not otherwise shown, that the justices were
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chosen as provided in the act before referred to ; and therefore
that they had no jurisdiction of the subject matter. The plain-
tiff then proved by the testimony of witnesses, the defendants
objecting thereto, that both justices were selected by the debt-
or, the same witnesses stating, that neither the creditor, nor any
person appearing as attorney for him, nor any officer who
could have arrested the debtor, was present at the time and
place of taking the oath. A nonsuit or default was to be
entered, as the opinion of the Court should be.

J. S. Abbott, for the plaintiff.
E. Smith, for the defendants.

The opinion of the Court was by

Warrman C. J. —In Barnard v. Bryant & al. decided
in this county, during the last year, (vol. 21, p. 206,) the plain-
tiff was permitted to prove, and did prove that the justices
were not selected in the manner pointed out in the Revised
Statutes, c. 148, § 46; and it was held thereupon,.that they
had no authority to administer the oath, and make the certifi-
cate as provided in § 27, 28 and 31 of the same chapter.
We are still satisfied that we decided correctly in that case;
and this case presents the same question ; and it must receive
a similar decision. It is unnecessary to consider of the other
questions raised in the case. The plaintiff is entitled to re-
cover as provided in $ 39 of the said chapter.
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James Haveuron & al. versus Francis Davis, Ir.

Where a bill in equity alleges that the plaintiff, as a creditor, is entitled
under the assignment to a sum of money in the hands of the defendant as
assignee of the effects of a debtor, and the answer does not object that the
alleged assignment was void, but states the amount received by him as as-
signee under it, and denies the right of the plaintiff to any portion of the
fund on the ground that he had not made himself a party to the assignment;
it is not open to the defendant, on the argument, to object, that the assign-
ment was void, because the provisjons of the statute on that subject had
not been complied with.

An assignment recited that the debtor was ¢ indebted to the several persons,
parties hereto of the third part, and in the said several sums set opposite
to their respective names,” and in the concluding part provided that the
creditors of the third part should ¢ release and forever quitclaim unto the
said debtor, his heirs, &c., the said several debts and sums of money men-
tioned and hereunder written opposite their respective names,” and also
provided that the assignee should # pay over to said creditors in proportion
to their respective demands ;”’ and no request was made at the time of sign-
ing, or at any other time, that the creditor should affix the amount of his
claim. It was held, that a creditor who had seasonably signed and sealed
the instrument, did not forfeit his right to be considered a creditor under
the assignment by the omission to state the amount of his debt,

Where an assignmen't of property for the benefit of creditors provides, that
any surplus above paying the creditors should be paid over to the debtor,
he should be made a party to a bill in equity, brought by a creditor against
the assignee for the pnrpose of recovering his share of the fund.
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One of the several creditors cannot maintain a bill in equity, in such case,
in his name alone, without malking the other creditors parties, unless it be
a creditor’s bill, where all the creditors are entitled to come in and have
their rights ascertained.

The Court may however, upon terms, permit the bill to be amended in that
respect, at any time before a final decree. '

Tris was a bill in equity, and was heard on the bill, as
amended, and on the first and second answers. The substance
of the bill and answers, as well as of the assignment referred
to therein, appears in the opinion of the Court.

N. Weston argued for the plaintiffs, contending among other
grounds, that the plaintiffs were creditors, and that the defend-
ant had, as assignee, received funds from the effects of the
debtor, and had not paid over to the plaintiffs their proportion.
These facts are sufficient to enable us to support our bill.
Each party interested may proceed, and assert his rights. The
refusal of one cannot prejudice the rights of the others. Be-
sides, the others have received more than their proportion, and
have no interest in calling money out of the hands of the as-
signee. We cannot call it out of their bands, but the assignee
may. If through misapprehension of his duties and the rights
of others, the assignee has paid to the creditors more than they
are entitled to, he may recover it back. Ward v. Lewis, 4
Pick. 518. ' :

But two objections are interposed to our recovery in the an-
swer. No others can be considered here, because. new objec-
tions cannot for the first time be made in the argument.

It was not necessary to have made Manley a party, as is as-
serted in the answer. He had no interest in the question. The
demands against him were discharged, and they were to be
paid in full before the assignor could be entitled to any thing.
The objection is dilatory in its character, and should not be
allowed to defeat the bill.

The other is, that although we signed and sealed the instru-
ment, that we are not parties to it, merely because the amount
was not appended to the signature.

We have been recognized by the defendant as a party, and
he has paid us a part of our dividend. He cannot now say
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that we are not a party. The assignment law requires a dis-
tribution of the funds equally, in proportion to their demands,
among all the creditors. The statement of the amount is only
necessary, when but a single demand is.claimed, where -there
is no security, and another kept back where others are liable, or
there is security by mortgage. Where no sum is put down,
the whole claim is discharged, whatever it may be, and a divi-
dend is also to be paid on the sum actually due, be it little or
much.

The bill alleges that the assmnment was duly made, and
that is not denied in the answer. It is therefore to be consid-
ered as an established fact. :

Vose and -Lancaster, for the defendant, contended that the
assignment was volld and wholly inoperative, because it is not
conformable to the provisions of the statute of April 1, 1836,
“concerning assignments.”  This was not repealed by the
Revised Statutes. 'That act requires, that affidavit should be
made to it by the debtor, and that public notice should be
given by publication in a newspaper. Neither of these pro-
visions was complied with,

The assignment requires that each cred1t01 who should sign,
should annex the amount of his demand to his signature,
This was not done, and therefore there has been no signature
of the plaintiffs in the mode required, and they are not parties
to the assignment. 'The mere fact of the payment to them,
regarding them as parties, can ;make no difference. If they
had not put their names to the paper, it would not be pretend-
ed, that treating them as creditors under the assignment would
make them such. As no amount was affixed to the signing,
the assignee could not know how to apportion his dividend.
9 Pick. 410; 21 Pick. 239; 2 Metc. 93. ,

Manley, the debtor, should have been made a party to the
bill. The persons really interested are all the creditors and
the debtor. They should liquidate the sums, and determine
the mode of apportionment. The defendant has no means of

knowing the justice of the claims set up.
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The plaintifis cannot be permitted, as is now attempted by
them, to sustain their bill, without showing performance on
their part. 1 Fonb. Eq. 391; 4 T. R. 761; 1 Salk. 112; 16
Maine. Rep. 92.

The opinion of the Court was by

SuerrLey J.— This case is presented for decision upon the
bill and answer. 'The bill alleges in substance, that James S.
Manley, in the month of March, 1838, assigned his property
to the defendant in trust for the benefit of such of his creditors
as should become parties to the deed; that the defendant
accepted the trust, took possession of the property, and pro-
ceeded to execute the trust; that the plaintiffs became parties
and entitled to a proportion of the trust fund to be distributed
pro rate among those entitled according to their respective
debts ; and that the defendant has not faithfully executed the
trust and paid to them their just proportions,

The defendant in his answer, in effect admits; that the pro-
perty was assigned to him as alleged. He asserts, that he has
faithfully executed the trust according to the provisions of the
deed; states the amount of goods and debts assigned; the
result of the sales and collections; the payment of $550, to
the plaintiffs, and of $1100 to J. H. Hill; and the charges,
expenses, and losses incurred, showing, that the property as-
signed was insufficient to pay in full all those entitled to share
in the distribution of the funid. He denies, that the plaintiffs
legally became parties to the deed of assignment and eniitled
to a proportion of the fund ; and alleges, that Manley ought
to have been made a party to the bill.

The counsel for the defendant in argument contends, that
the deed of assignment is void, because it does not appear, that
the assignor made affidavit to the truth thereof, and because
notice was not given according to the provisions of the statute,
c. 240. The answer of the defendant does not present any
such objections, or allege, that the assignment was void ; and
if they had been made, they might perhaps have been met
and obviated by proof. "I'o permit them now to be considered
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as valid objections to the assignment, would be to deprive the
plaintiffs of all opportunity to show, that they had in fact no
existence. They were entitled to bring the cause to a hearing
upon the case as made by the bill and answer.

The next objection is, that the plaintiffs are not parties to
the deed of assignment. They did in fact sign and seal it
within the time prescribed ; but did not place opposite to their
names any sums of money.as due to them. The deed recites,
that « whereas the said Manley is indebted unto the said sev-
eral persons, parties hereto of the third part and in the said
several sums set opposite to their respective names.” And in
the concluding part it provides, thft the creditors of the third
part «release and forever quitclaim unto the said Manley, his
heirs, executors, or administrators, the several debts and sums
of money mentioned and hereunder written opposite their
respective names, and all actions, suits, claims, and demands
whatever, in respect or on account thereof.” If it should be
considered to be the intention of the parties, that the sums set

" opposite the names should be absolutely conclusive upon them,
the assignee would be obliged to pay a dividend upon any sum,
which a creditor might place opposite to his name, although a
much smaller amount only might be justly due to him. And
a creditor might divide his claims, and become a party, and
place against his name a doubtful and litigated one, and re-
ceive a dividend upon it, and release it; while he retained the
more valuable and unquestioned claims without impairing their
validity. Such a construction would afford opportunity for the
creditors to practice gross frauds upon each other, and upon
the debtor. The assignment provides, that the assignee shall
¢ pay over to said creditors in proportion to their respective

and to enable him to do it, and to aet faithfully

demands ;"

and. justly towards all, he must be entitled to make settlements
and ascerfain balances, and if need be, to require proof of the
amounts claimed to be due. To avoid these results and ac-
complish these purposes, it becomes necessary to consider the
clauses respecting the amounts due as introduced for the con-
venience of the parties and not as conclusive upon them.
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There is no positive requirement in the instrument, that the
creditor shall, or any stipulation by him, that he will, set
against his name the amount of his debt; and without it, there
would seem to be little reason for considering, that he had for-
feited all rights by an omission to do that which was not ex-
pressly required of himt. If the claims set against the names
may be lessened and varied by settlements, the creditors by
signing and sealing the instrument must be cousidered -as en-
titled to a dividend, upon what may be found justly due to
them, and as having released all claims, out of which such
final balance may have been obtained. If a creditor were at
the time of signing the instrument required to place the amount
of his debts against his name, and refused, there might be
more reason for considering, that he did not intend to become
a party to the instrument. If in this case it could be consid-
ered as any thing more than an immaterial omission not affect-
ing the rights of any party, the defendant, having admitted the
plaintiffs to be parties by paying them a dividend as such,
could not now set up an objection once waived, and refuse to
account to them for their just proportion of the trust fund.
Another objection presented in the answer is, that Manley
should have been made a party. In the property assigned
were choses in action. The rule as stated by Daniel on Equity
Practice, 291, would require in such cases, that the assignot-
be made a party. As itis stated by Story’s Iq. Pl. § 153,
it would not require it, if the assignment be absolute, and the
extent and validity of it be not doubted or denied, and there
be no remaining liability in the assignor to be affected by the
decree. But where there are remaining rights or liabilities of
the assignor, which may be affected by the decree, there he is
not only a proper but a necessary party. In this case the deed
of assignment provides, that the creditors, who become parties,
shall release their claims, and that any sarplus of the trust
fund shall be paid to the assignor. It would secem, that in
these matters he might have an interest to be affected by the
decree ; and in such case according to the authorities most
favorable to the plaintiffs, he should be made a party. Tre-
VoL. x. 5
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cothick v. Austin, 4 Mason, 41 ; Hoburt v. Andrews, 21
Pick. 532. But if this difficalty might be avoided, there is
another, which must prevent a decrce in favor of the plain~
tiffts.  Their bill proposes to enforce and carry into effect an
assignment of an insolvent debtor, made in trust and for the
benefit of those creditors, who should become parties to it.
Each is to be paid pro rata. The rights of all will be affected
by a decree, which may lessen or enlarge the number of credi-
tors and the amount of debts, on which a dividend may be
made. The proportion of one creditor cannot be determined
and extracted from the common fund without deciding upon
the proportion, that would be payable to each of the others,
unless his rights are disregarded. And all the creditors, who
have become parties to the deed of assignment must be made
parties to the suit to enable the Court to make a decree, which
will adjust all their rights. Or if one creditor alone files his
bill, he must file a creditor’s bill, in which he sues not only
for himself but for all the other creditors entitled, who may
come in and have their rights ascertained and be bound by the
decree. Weld v. Bonham, 2 Sim. & Stu. 91 ; Hallett v.
Hallett, 2 Paige, 15; Egberts v. Wood, 3 Paige, 517; Wake-
man v. Grover, 4 Paige, 23; Bryant v. Russell, 23 Pick.
523.

As all the parties to the deed of assignment have not been
made parties to the bill, the Court is not permitted to proceed
and make a decree, by which their rights may be essentially
affected. 'This difficulty is not however necessarily a fatal
one, for the Court may even, at this stage of the proceedings,
permit an amendment upon payment of the costs to make
the bill conformable to the rules of law. Good v. Blewitt,
13 Ves. 397. A motion for that purpose may be entertained
or the bill dismissed.
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Freperic WineaTE versus Winriam King.

If the owner of land gives a bond to another, obliging himself to convey
the same at a certain price within a given time, and takes back a written
agreement stipuleting that if the obligee, on a sale thereof, should realize
profits beyond a certain sum, that he would pay to the owner one half of
such excess, and a sale is made by the obligee above the fixed sum, and the
land is conveyed, and half of the profits paid over; this does not mnake the
owner of the land liable for the fraudulent acts of the obligor in effecting
the sale, either as partuner or agent.

If a party would rescind a contract on the ground of fraud, the rule is, that it
should be done within a reasonable time thereafter.

Tuis was an action of assumpsit, to recover back money
paid for the purchase of one fourth part of several lots of land
in Lexington in the County of Somerset, containing in the
whole about eleven thousand acres.

It appeared in testimony that the defendant gave a bond
to Charles Dolbier, obliging himself to convey the lands at a
certain price, and at the same time took a written agreement
that he should share equally, in the profits which Dolbier might
make by selling at an advanced price over $1,50 per acre.
Dolbier, on June 29, 1835, gave a bond of the same lands to
James A. Thompson to convey the same at the rate of four
dollars per acre.  Under this Iatter bond the land was agreed
to be purchased by Thompson, the plaintiff, and others, the
plaintiff taking one fourth. Thompson became interested with
Dolbier in profits before the contract was completed, and he
did in fact share equally with Dolbier in all the profits realized
in the transaction. On the first of August, 1835, the purchas-
ers paid Dolbier one fourth of the purchase money in cash,
and gave their notes for the other three fourths, and took a
bond from the defendant to convey to them. The plaintiff
paid in cash one fourth and gave three notes for the three
fourths, with interest ; and afterward paid the first note and in-
terest on the others for three years.

This suit was brought to recover back all the sums so paid,
the money and notes having come to the hands of the defend-
ant through Dolbier.
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The plaintiff’ introduced evidence tending to prove that the
plaintiff and others examined the land before the purchase,
and were, by a person employed by Dolbier to show the lands,
made to traverse several times onc small tract of land well
timbered and the only timber land on the tract, he representing
to them that'they had passcd over and examined a large por-
tion of it, and that the tract traversed was a fair sample of the
whole tract; and also to show that the land was not worth
more than fifty cents per acre; and that King told a Mr.
Pierce, as he, Pierce, testified, after Dolbier had sold, that Dol-
bier had done well for him, King, and for Dolbier himself;
that he sold for four dollars an acre, and of this he, King, re-
ceived three dollars, and that Pierce remarked, that Dolbier
had sold the poorest of the land, that it had no timber on it,
to which King replied, that it had or ought to have.

The plaintiff then proposed to offer testimony of the declara-
tions made by Dolbier, on the ground that he was acting as
the agent of the defendant in making the sale to the plaintiff
and others. But there being no evidence of any such agency
except what appears from the papers introduced, the testimony
was not admitted by Surerey J. presiding at the trial.

The plaintiff ’s counsel then contended that he was entitled
to recover of the defendant the money so paid, if the jury
should be satisfied that they were induced to purchase by the
fraudulent practices aforesaid, on the grannd that he was

-a partner with Dolbier and had received a share of the profits
of the sale at an advanced price, although there was no proof
that he had been in any other way connected with such fraud-
ulent sale. The Judge being of opinion that the defendant
was not liable to repay the money upon the principles contend-
ed for, a nonsuit by consent was entered, which was to be
taken off and a new trial granted if these rulings were incor-
rect ; otherwise the nonsuit is to be confirmed.

Vose, for the plaintiff, contended that the transactions dis-
closed showed a partnership between the defeadant and Dol-
bier which rendered him liable. 1 Com. on Con. 258; Gow
on Part. 16; 6 Serg. & R. 259, 337; 2 Nott & M’Cord,
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427; 17 Ves. 404 ; 18 Ves, 301 ; 4 Last, 143 2 II. Bl 235;
4T.R.353; 3 Kent, 3,4; 10 East, 173; 3 Fairf. 337.

As the morey of the plaintiff was obtained through the
fraud of Dolbier, and came into the hands of the defendant,
the action can be maintained against him. 15 Mass. R. 75,
331; Cowper, 814; 2 B. & Ald. 795; 12 East, 317; 1
Campb. 185; 7 East, 210 ; Daniel v. Mitchell, 1 Story’s R.
172; 2 Stark. Ev. 107; 3 Bl Com. 163; 1 T. R. 134; 1
Dall. 148; 2 Dall. 154 ; 1 Har. & Gill, 258; 7 Mass. R. 288;
6 Wend. 290; 13 Wend. 488; 1 Harrington, 447.

N. Weston and F. Allen argued for the defendant.

The opinion of the Court, Tex~ey J. taking no part in the
decision, having once been of counsel in the case, was drawn
up by

Warrman C. J. —This is an action for money had and re-
ceived, commenced by the plaintiff to recover of the defendant
a sum of money, which he had paid the defendant on a con-
tract for the purchase of a tract of timber land. The claim is
grounded upon a supposed fraud, alleged to have been- prac-
tised by one Dolbier, with whom the defendant is alleged to
have been in partnership. 'To maintain this action the con-
tract must be deemed to have been rescinded. A period of
nearly five years had elapsed, after the alleged fraud, before
this action was commenced ; and it does not appear that any
notice had ‘previously been given of an intention to rescind it.
If a party would rescind a contract, on the ground of fraud,
the rule is, that it should be done within a reasonable time-
thereafter. What would be a reasonable time is a mixed
question of law and fact. When the facts are ascertained, it
becomes a question of law. Those facts, in a case like the
present, must be somewhat difficult to ascertain, and of course
must be referred to a jury, under the instruction of the Court.
No evidence to this point appears to have been introduced.
Of course no foundation was laid to authorize the plaintiff to
proceed on the ground of fraud, in an dction for money had
and received.
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But the proof, that Dolbier was a partner of the defendant,
is deficient. e had taken a bond of the defendant to convey
to him, on certain terms and conditions, the tract of land in
question. It does not appear that Dolbier was under any obli-
gation to make sale of the land to any one else; or that he
was in any-wise employed by the defendant to make sale of it.
As the course of dealing, at the time of giving the bond, may
have been, it may not be improbable, that Dolbier had con-
tracted for the land in expectation of a profit to be made
by a resale of it to some one else. And this seems to have
been apprehended on the part of the defendant, inasmuch as
he appears to bave taken a stipulation from Dolbier, that, in
case he should realize, in such a sale, beyond a certain amount
of profits, that he should pay to the defendant the one half part
of any such excess. This cannot be regarded in any sense of
the term, as constituting a partnership between them. In the
first place, Dolbier was under no obligation to make sale of the
land. Secondly, if he did sell, he might or might not sell at a
price above the one named. Dolbier was not under the con-
trol of the defendant; and was entrusted with no agency for
him in reference to a sale. If Dolbier had sold for less than
the amount of profits received, he surely could not be consid-
ered as having the semblance of an agency for the defendant.
He would have acted only for himselt; and the defendant
would not have been aggrieved. How does it make any dif-
ference, that, in a certain contingency, Dolbier might have
been compelled to pay an additional price for his purchase ?
There are other cases in which one party may become entitled
to parlicipate in profits without constituting him a partner.
The familiar instance of letting a vessel for a share of the
profits is one. ~And the cases of whaling voyages, in which
the master and crew are to receive each a certain share or pro-
portion of the proceeds of the oill. Baxter & al. v. Rodman,
3 Pick. 435. Thompson v. Snow, 4 Greenl. 264. In the
case at bar the profits to be divided were contingent; and
whether there should be any or not, was dependent upon the
pleasure of one party independent of the control of the other ;
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or of any stipulation with him, that exertions should be made
to secure any. How can it be considered, theu, that Dolbier
was in any-wise the agent of the defendant, so that the latter
could be implicated by the fraud of the former?

Judgment on the nonsuit.

|

Tromas LoncLey & al. versus THE Lonerey Stace Line
Company,

Where a corporation organized on the 20th of March, and again on the 4th
of June following, and one who became a creditor of such corporation in
the intervening time, consented as a stockholder to the new organization
and to have the stock divided anew, and took shares in the new stock; it
was held, that such creditor did not thereby forfeit his right to recover his
debt against the corporation, if the jury came to the conclusion, that the
plaintiff’ did not thereby intend to surrender, discharge or affect his claim
against the corporation by consenting to a new organization of it.

Tae action was brought by 'Thomas Longley, Benjamin
Rackley and James Phillips against the defendants, for the
price of two horses, purchased for the company and paid for
by the plaintiffs, and for a sum of money paid to the Granite
Bank for the defendants.

The case came before the Court on a motion for a new trial,
filed by the defendants, because the verdict for the plaintiffs
was against evidence.

SuerLey J. who presided at the trial, reported the evidence,
the ground assumed by the defendants at the trial, and his
instructions to the jury. It is unnecessary to state it here. It
seems that the plaintiffs had been running a stage from Port-
land to Augusta through Standish, and had obtained a contract
to carry the mail ; that it was proposed to form an incorpora-
ted company who should take the property and run the stages ;
that a corporation by the name of the Longley Stage Line
Company was established by act of the legislature in February
or March, 1838, having informally commenced conducting the
business from the first of February of that year; that the com-
pany organized on the 29th of March, 1838 ; and chose offi-
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cers, and recorded their proceedings; that on the 4th of June,
1833, they « concluded to rub out and begin anew,” and they
again organized under the act of incorporation, and chose a
new set of officers, and commenced their records anew in a
new book. The claim of the plaintiffs arose out of transac-
tions beiween March 29th, and June 4th, 1838, It did not
appear that either of the plaintifis were at the meeting of
June 4th but each of them afterwards subscribed for some
shares. Edward Little had not been a petitioner or stock-
holder until soon after June 4th, when he subscribed for one
share, but at the time of the trial had become the proprietor
of the principal portion of the stock.

The counsel for the defendants contended, ¢ that the plain-
tiffs, being a part of those who on June 4, 1838, consented to
organize anew on that day and to have the corporation com-
mence its existence then, they could not afterwards themselves
set up a claim against the company for the items named in the
writ.”

The presiding Judge on this point instructed the jury, that
if the plaintiffs, on June 4, 1838, did understandingly, know-
ing the effect of what was done and voluntarily consenting
thereto, intend to surrender their claims upon the company,
they would find for the defendants; but that if they came to
the conclusion, that the plaintiffs did not intend to surrender,
discharge, or affect any of their claims against the corporation,
by consenting to a new organization of it, they would find
their verdict for the plaintifls.

Vose & Lancaster argued in support of the grounds of de-
fence taken at the trial; and cited, 2 Mete. 422; Sugden
Vend. & Pur. 122 and cases there cited.

Wells, for the plaintiffs.

The opinion of the Court was drawn up by

Sueprey J. — This case is presented for consideration on a
motion to set aside the verdict and grant a new trial, on the
ground, that it is against the weight of the evidence.
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The counsel for the corporation, which is principally repre-
sented by Edward Little, do not contend, that the organization
of the corporation on the 29th day of March, 1838, with the
act of incorporation, was not suflicient to prove the existence
of the corporation from that date, as it respects all persons,
who had not consented, that its first existence should be con-
sidered as commencing on the fourth day of June, following.
They contend, however, that the plaintiffs did so consent, and
cannot therefore be permitted to assert, that it had an earlier
existence for the purpose of establishing claims against it, es-
pecially after a new stockholder had purchased under the ex-
pectation held out by the records, that it had not an earlier
existence. If they could be charged with aiding in a double
organization with an intention to conceal prior debts or liabil-
ities of the corporation, or to hold out, in any manner, false
appearances to a subsequent purchaser of the stock, they would
not be allowed to set up any prior claims against it.

The testimony authorized the jury to conclude, that the cor-
poration assumed the payment of the note to the Granite Bank
given for money borrowed before the act of incorporation to
carry on the business, which the corporation received and con-
ducted after the 29th day of March. And that the plaintiffs
paid the principal portion of that note. And that they pur-
chased and paid for two horses for its benefit. In doing this,
there is nothing to show, that they did not conduct fairly, and
thereby obtain a just and legal claim against the corporation.
After they had made the payments, and before the fourth of
June, they might, for ought that appears, have brought a suit
for it, and have recovered against the corporation. In what
manner have they forfeited that right? They consented to
regard the first organization as illegal, to organize anew, to
permit the stock to be divided anew, to take new shares, and
to act under the new organization for the future. They did not
profess to surrender or to release any claims. And it does not
appear, that they were aware their rights would be affected by
considering the organization of the corporation as commencing
on the fourth of June. If not fully proved, it might fairly be

Vor. x. 6
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inferred from the testimony, that they assented to the new
organization under a misapprehension of law, and not from a
desire to hold out false appearances, or from any other im-
proper motive. And in doing so, they only acted as three
among many members of the corporate body; and cannot
therefore be legally held accountable for the acts of the cor-
poration in making up records, which held out false appear-
ances respecting the time of its first existence. They do not
appear to bave been present, or to have made any statements
respecting the debts due from the corporation, when Mr. Little
purchased. 'The effect of those proceedings and of the records
may have been to induce him to conclude, when he purchased,
that no debts did or could exist against the corporation before
the fourth of June. But if all parties acted fairly and under
a misapprehension of their legal effect, the law must decide
upon their rights without regard to the party, who may prove
to be the sufferer. 'The testimony shews, that it must have
been a matter of notoriety, that a line of stage coaches had
been running upon that route for two months before the fourth
of June, and that the business had been managed by persons-
pretending to be an agent and directors of a corporation.
This would seem to be sufficient to put a purchaser on his
guard to inquire, whether there had not been debts contracted,
and how far there might be a corporation existing and respon-
sible for them.

Under such circumstances it is not perceived, that there is
any just cause to complain, that the jury came to the conclu-
sion, that the plaintiffs did not intend to surrender, discharge,
or affect, any of their claims against the corporation by con-
senting to a new organization of it.

Judgment on the verdict.
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TeE State versus SimuveL Currier.

Where the defendant was indicted for * keeping a bowling alley, which

”

was then and there resorted to for the purpose of gaming,” unier Rev. St.

c. 35, § 7, an instruction from the Judge to the jury, “that if they should

find, that the defendant owned and had control of a place resorted to for

the purpose of gaming, their verdict should be for the government,” the
testimony to which the instructions were applied not appearing, is incor-
rect, and cannot be supported.

Currier was indicted in the District Court under the stat-
ute to prevent gaming, Rev. St. ¢. 35, § 7. 'T'he indictment
alleged that Currier, during a certain time, ¢ kept a bowling
alley which was then and there resorted to for the purpose of
gaming, against the peace of said State and contrary to the
form of the statute in such case made and provided.”

Repiveron J. instructed the jury, that if they should find,
that the defendant owned and had the control of a place re-
sorted to for the purpose of gaming, their verdict should be
for the gbvemment.

The verdict was against Currier, and he filed exceptions.

None of the facts or testimony in the case appear in the
bill of exceptions.

H. W. Paine argued for Currier, contending:

That it is a familiar principle of law, that to charge a man
criminally a guilty intent should be proved; and that when
the statute creates an offence and does not expressly require
proof of malum animum, the Court will nevertheless hold it
essential. 16 Mass. R. 893 ; 1 Pick. 465,

From a fair construction of the section under which this
indictment was drawn, it 1s manifest that the makers must
have intended that the "owner should have knowledge that the
house under his control was resorted to for the purpose of
gaming. A clerk or alodger might have so conducted, that
the building should be resorted to for that purpose without
his knowledge, or assent. Had the fact come to his knowl-
edge it would have been prevented.

"The peculiar phraseology, in using the language, ¢ agent of
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a corporation,” shows that the construction here contended
for is the true one.

This construction, too, is confirmed by a reference to the
succeeding scction, where the language used is, “ or permit
any person to play at cards,” &c. To permit a thing to be
done, implies the power to prevent it.

The instructions of the Judge were such, that the jury had
buat two facts to find, to return a verdict of guilty, one that
the accused owned and had the control of the building, and
the other, that it was resorted to for the purpose of gaming.
They should have been instructed, that they must also find,
that it was done with his permission or knowledge.

Bridges, Attorney General, for the State, contended, that
as the defendant had the control of the house he knew or
should have known what was ordinarily done there, and for
what purposes people resorted thither. He could not have had
the control of the building without knowing the purposes for
which it was used. He should see that gaming is not com-
monly carried on in his house, over which he has the control,
or he will be liable.

The jury are the judges of the law and the fact in all crimi-
nal matters, and their finding is conclusive. The Court did
wrong in instructing as to what their duty was, and the jury
might well disregard it. It is to be presumed, that they de-
cided the law correctly, and found all the necessary facts.

The instruction however was right. It has been decided,
that a retailer is liable, when strong liquors are sold in his store
by a clerk, and the principle is equally applicable here.

The opinion of the Court was drawn up by

SuerLey J. — The indictment is made a part of the case-
It contains two counts and in each the only offence set forth
is that the defendant “ kept a bowling alley, which was then
and there resorted to for the purpose of gaming.” The stat-
ute, c. 35, § 7, has provided for the punishment ofgtwo dis-
tinct offences. One for keeping a house, shop or other place,
resorted to for the purpose of gaming ; and the other for per-
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mitting a person to play at cards, dice, billiards, or other game
for money or other things in any house, shop or place, under
his control or care. A person may permit one to play at such
games for money in a place under his control, and yet not keep
a house or place resorted to for that purpose. So one may
own and control a house or place resorted to for the purpose
of gaming without being the keeper of the house or place in
the sense of the law. For example, the owner of a house
may take a lodger into an apartment, over which he continues
to have the control, and such lodger may without his knowl-
edge allow it to be resorted to for the purpose of gaming, and
yet the owner, who has the control of such apartment and
may displace the lodger at any moment, cannot be considered
as the keeper of a place resorted to for the purpose of gam-
ing. The owner of a house could not be considered as losing
the control of it, if he should be absent from it for a few
days, and another person without his consent should go into
it, and occupy an apartment and allow others to resort to it
with him for the purpose of gaming; and yet he could not
be considered as the keeper of a house or place resorted to for
the purpose of gaming. The bill of exceptions states, that
“the Judge instructed the jury, that if they should find, that
the defendant owned and had control of a place resorted to
for the purpose of gaming, their verdict should be for the
government.” The testimony, to which these instructions were
applied, is not stated ; and the proposition contained in the
instructions must be true under all circumstances, or it cannot
be supported.
Exceptions sustained, o new trial granted,
and the case remanded to the District
Court for further proceedings.
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Roperr H. Girpixer versus Joszrn M. Gerrisn & al.
The power over mortgages, given by statute to the Supreme Judicial Court,
extends only to cases of foreclosure and redemption.

If land be conveyed, and at the same time mortgaged back, each conveyance
being with covenants of warranty, and the mortgage be assigned ; and after
the assignment, the mortgagor acquires a title to the same premises under a
sale for taxes, assessed upon the land prior 1o such conveyances, the tax
title enures instantly to the benefit of the assignee of the mortgage ; and
the remedy of the mortgagor is on his grantor.

But if onc afterwards merely contracts to purchase a portion of the mortgaged
premises of one of the several mortgagors, it does not prevent him from
acquiring a title under the tax sale, and holding it for Lis own benefit.

The principle is well known in equity jurisprudence, that equity, regards
what is contracted to be done, us done; but it mcans nro more, than thata
party to a contract, or his legal representatives, may insist upon being plac-
ed in a situation equally us advantageous as if' the contract had been ful-
filled.

To obtain relief in a court of equity, frand must be clearly and distinctly
made out. It cannot be inferred from circumstances of an equivocal ten-
dency; or from a deficiency of mere neighborly kindness.

Tuais was a bill in equity against Joseph M. Gerrish and
William E. Edwards, and was heard on bill, answer and proof.
The facts are sufficiently stated in the opinion of the Court.

F. Allen, for the plaintiff, contended that the Court had ju-
risdiction on either of the grounds, of its relating to a mort-
gage, of trust, fraud, or accident and mistake.

The defendants hold under the tax title in trust for the plain-
tiff as assignee of the mortgagee. The defendants are bound
to pay the taxes upon the land, imposed before the conveyance
to them as well as afterwards. They purchased as mortgagors
and not as strangers. They were bound to redeem as mort-
gagors, and had no right to do so as strangers. The mort-
gagors and their assignees are to be considered but as tenants
of the mortgagee, and are bound to pay the taxes, and are not
permitted thus to acquire a title, and set it up against one
standing in the relation of landlord.

It is a fraud upon the rights of the mortgagee for one who
ought to pay the taxes, to suffer the land to be sold for their
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payment, and to sct up a title acquired thereby to defeat the
title of the mortgagee. If tenants in comwmon purchase in a
tax title they cannot sct it up against a co-tenant, but hold it
in trust for all. 'The Court has jurisdiction of implied trusts.

The mortgagors conveyed by deed of warranty, and there-
fore any title acquired by them afterwards enures to the bene-
fit of the mortgagee. And any one coming in under the
grantors is estopped equally with them.

By praying that the money may be paid to us, we open the’
right to redeem, and the mortgage remains.

The defendants are not at liberty to object to the jurisdic-
tion after having put in full answers, and taken evidence. The
following cases were cited in support of the various grounds
of argument. 2 Barbour & H. Dig. 122; 3 Greenl. 207;
22 Pick. 231; 3 Sumn. 475; 5 Greenl, 420 ; 2 Mason, 533 ;
22 Pick. 55; 13 Pick. 116; 17 Pick. 14; 3 Pick. 52; 4
Cranch, 403 ; 14 Peters, 156.

C. 8. & E. H. Daveis and Barnes argued for the defend-
ants, They insisted, that as the mortgagee conveyed the same
title that was mortgaged back at the same time, that he was
bound to pay all taxes before the conveyance; and that the
plaintiff stands in no better condition than the mortgagee. It
was their neglect, and not ours, which caused the sale for
taxes. We therefore are at liberty to avail oursclves of title
by public sale equally with others. The tax title was acquired
by us by purchase and not as a redemption.

The defences of Gerrish and Edwards are distinet.  Gerrish
had no interest in the equity of redemption untll more than a
year after he bad become the assignee of the purchaser under
the tax sale; and then he merely took a naked release of the
share of John Edwards. He was therefore but as a stranger
to the mortgagee and his assignee.

No moral fraud is pretended, and there is no ground for
saying there is legal fraud. If the bill can in any way be
supported, it must be on the ground of trust. But there can
be no trust, where there is no obligation to pay the tax. W.
E. and John Edwards had paid their full share of the pur-
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chase money, and the plaintiff is by this bill attempting to com-
pel the defendants to pay the shares of others. If the plaintiff
seeks equity, he should do equity. If the defendants are not
allowed to hold the whole under the tax title, they should be
allowed to hold their proportion of the land, free of the mort-
gage.

The onus probandi of a trust is on the party alleging it. 6
Wheat. 481. As to what a trust is, 2 Story’s Eq. § 890,
1195, 1268. At law a title purchased in, would enure to the
benefit of the grantee. But the rule does not apply here.
They are the grantors of Edwards, as much as Edwards to
them. And there is this broad distinction, that the taxes were
imposed before the conveyance, and it was their duty to pay
them, and not ours.

The opinion of the Court was drawn up by

Wairman C. J. — This is a bill in equity. Under the lim-
ited powers of this Court, in matters of equity, it becomes
necessary, in the first place, that we should ascertain, that the
case presented comes within the limitation. The application
is on the part of a mortgagee ; but not for a foreclosure. The
power conferred over mortgages is only in cases of foreclosure
and redemption. We have, therefore, not cognizance of the
matter of the bill under that head. It is, however, urged, that
the case presented involves a case of trust or fraud or both;
and so that we have jurisdiction of the subject matter of it.

The bill sets forth, that the plaintiff is assignee of a mort-
gage of a tract of timber land, and that the defendants are the
mortgagors, or assignees of the mortgagors of the same, and
that they have purchased in an outstanding tax title to the
premises mortgaged, and hold the same in trust for the plain-
tiff, as assignee of the mortgagee, or with a design to defraud
him.

From the bill, answers and proof it appears, that, on the
twenty-eighth day of March, 1835, Robert H. Gardiner, Jr.
conveyed to the defendant, William E. Edwards, and one
John Edwards, the undivided third part of several parcels of
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timber land ; and to Joseph Poor and Albert Alden, the other
two third parts of the same parcels, to hold in like manner.
At the same time the grantees all joined in conveying the
same premises to their said grautor in mortgage, as collateral
security for the payment of the consideration for the purchase ;
notes of hand having been made therefor, viz. by Messrs. Wm,
E. and John Edwards for one third part thereof, and by the
other mortgagors for one third part by each severally. The
notes, so given by Wm. E. and John Ldwards, have been
wholly paid, as has also a considerable portion of those made
by Messrs. Poor and Alden. On the sixth of October, 1840,
Robert H. Gardiner, Jr. the mortgagee, transferred and as-
signed such of the said notes, as then remained nnpaid, with
the mortgage and mortgaged premises to the plaintiff. On the
second day of June, 1335, the said Alden conveyed his one
third part of the premises, the one hall to said Poor, and the
other to Messrs. Wm. E. and John Edwards, whereupon
Messrs. Wm. E. and John Edwards became seized, subject to
said mortgage, of one quarter part each of the same. On the
twenty-third day of June, 1835, the defendant, Gerrish, en-
tered into a contract with said John Edwards for the purchase
of him of his right to one sixth part of the premises; and in
consideration thereof to pay and take up the notcs given by
him therefor. On the twenty-third day of March, 1835, by
an act of the legislature, a tax of two doilars and three cents
was imposed upon the township, in which the premises were
situate ; and on the thirty-first day of August, 1836, the south
half of the same township was sold, according to law, to pay
said tax and charges thereon, amounting to five dollars and
ninety-five cents, to William Allen, Jr. who, afterwards, on the
sixteenth day of August, 1837, for the consideration of eleven
dollars, transferred, to the defendants, his right and tite so
acquired. On the twentieth day of March, 1835, a county
tax of two dollars and thirty-four cents was duly authorized
and assessed on said township; and on the thirtieth day of
August, 1836, the north half of said township was sold, ac-
cording to law, for the payment of the same tax, and charges
Vor. x. 7
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thereon, being in the whole, five dollars and ninety-five cents,
to said Allen; who, thereafterwards, on the said sixteenth day
of August, 1837, for the consideration of ten dollars, conveyed
to the defendants all his right and title, so acquired, to the
north half of said township. 'The right of redeeming said
township from said sales has long since expired; so that, by
virtue of said purchases of said Allen, the defendants, in their
several answers, contend, that they have acquired an indefeas-
ible estate in the premises; the said defendant, Edwards, so
contending, because, as hec alleges, the said taxes were im-
posed, and became a charge upon the land before he bought
of the plaintiff’s assignor; and the said Gerrish, because he
had no connexion with that purchase. The defendants, al-
though joined in the bill, have answered severally, each for
himself, denying that they made the purchase, under the tax
title, in trust either for the plaintiff, or his assignor, or that
there was any fraudulent act or intent, in reference thereto, on
the part of either of them.

As the defence relied upon on the part of each of the de-
fendants must be regarded, in its principles and circumstances,
as different. from that of the other, it becomes necessary to
examine their cases separately. 'The defendant, Edwards, was
one of the original mortgagors to the plaintiff’s assignor. He
is therefore in the condition of a grantor of the premises to the
plaintiff, inasmuch as his deed contains covenants of general
warranty. No rule is believed to be better settled than that a
vendor of real estate in fee, with covenants of general war-
ranty, cannot acquire an outstanding title, and set it up. ad-
versely to his conveyance. In making such an acquisition,
therefore, no injury was done to the rights of the plaintiff.
On the contrary, whatever of title the defendant, Edwards,
acquired by his purchase of the tax title, was confirmatory of
that of the plaintiff, and enured instantly to his benefit. By
such a purchase of an outstanding title, this defendant, in
effect, acquired no title in himself. He was, to every intent
and purpose, merely a conduit, through which it resulted to the
perfectibn of that of his grantee or his assignee, the plaintiff;



MAY TERM, 1843. 51

Gardiner ». Gerrish.

excepting, however, in so far as this defendant had a right in
equity of redemption.

This defendant, therefore, is not the. holder in trust of any
estate under the tax title, which would authorize the mainten-
ance of this bill against him. The plaintiff’s title is not
clogged or incumbered, or in danger of being defeated by it.
And much less reason is there for considering him, in the
slightest degree, as defrauded by this defendant, by the pur-
chasing in, or rather, as it respects the interest of the plaintiff,
by the extinguishment of the outstanding tax title. It may be -
true, and probably is, that this defendant may have a right of
action against his warrantor to recover the amount paid by him
to extinguish the incumbrance; but that in nowise concerns
the plaintiff. The bill, therefore, as to the defendant, Ed-
wards, must be dismissed ; but without costs for him, as he
has manifestly been attempting to set up his purchase of the
outstanding fax title, unjustly, as paramount to that, which he
had contributed to make to the plaintiff’s assignor.

In regard to the defendant, Gerrish, it is urged, that, before
he purchased the tax title, he had a contract with John Ed-
wards, one of the mortgagors, for the purchase of one sixth of
the mortgaged premises, and that, having such contract, he
became the equitable assignee of that one sixth; and that
equity regards what is contracted to be done, as done. This
maxim is, to be sure, well known in equity jurisprudence ; but
it has, undoubtedly, a limited extent of application. If it had
not, nothing further than an executory contract for the convey-
ance of real estate, would be requisite to transfer it. “This
principle is applied in furtherance of the objects of equity. It
means no more, than that the party to a contract, or his legal
representatives, may insist upon being placed in a situation
equally as advantageous as if the contract had been fulfilled.
It is what may be insisted upon or waived at the pleasure of
the parties to a contract. It is very clear, that a levy upon
land, contracted for by a debtor, could not be made available
to a creditor, either at common law, or in equity.
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What reliance Gerrish placed upon his contract with John
Fdwards does not distinetly appear.  Defore he took a release
of him, in May, 1838, of his interest in the premises, he had
acquired the tax title. Whether essential or mnot, he might
think it could do no harm to take a release from John Ed-
wards. Releases are obtained from various motives. When-
ever one man finds another setting up a claim to his land,
however unfounded it may be, to avoid contention or litigation,
a release from him may become doesirable; and the release
would not, thereby, be considered as acknowledging the title
of the releasor, nor would it have the effect to render him re-
sponsible for any covenant obligatory upon the releasor. Fox
& al. v. Widgery, 4 Greenl. 214.

Gerrish could not be considered as doing a wrongful act in
not paying taxes assessed on lands, in which he had no interest
at the time of the assessment; nor in suffering them to be sold
therefor ; nor in purchasing them of the vendee. His contract
with John Idwards did not bind him to do any thing of the
kind. He might prefer that mode of obtaining a title to a
moiety of all the parcels, instead of to one sixth under the con-
tract with John Edwards. Under that contract he had ac-
quired no seizin, even 1in the one sixth. He was in nowise a
tenant under the mortgagee. Having no title before he ac-
quired one under the sale for taxes, he had no right to redeem
from the sale therefor; and, having no such right, it cannot be
inferred that he purchased that title for the benefit of the
mortgagee, or by way of redemption. He was then as a stran-
ger to the title of the plaintiff, and of his assignor; and not
under the slightest obligation in law to regard it. The release,
which he subsequently took from John Edwards, may well
have been accepted from abundant caution, and cannot have
the effect to disturb the title before acquired.

It was urged that the relation of landlord and tenant existed
between the mortgagee and Gerrish; but we see no ground
upon which any such position can be suslained. Gerrish did
not become such tenant by his contract with John Edwards;
and surely not by his purchase of the tax title. Under that
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title he was 1n, as of his own estate, acknowledging no supe-
rior, subject, however, for a time, to be defcated by a redemp-
tion.

Gerrish having thus seen fit to become, conjointly with Wil-
liam E. Edwards, the purchaser of the township, including the
premises in question, he, thereupon, became seized of a moiety
of the towuship, in common and undivided ; and of course in
a moiety of the premises in question, in like manner. He was
not the grantor of the mortgaged estate; nor in any-wise af-
fected by the covenants contained in the deed of mortgage ;
but was wholly independent of any connexion therewith.
What he purchased, therefore, he acquired as a stranger to
that title. Can he then be considered as having purchased in
trust for the plaintiff’ as urged by his counsel? Nothing in the
nature of a fiduciary character can be considered as arising
from that purchase. Gerrish has never made any declaration
of his holding it in trust for the plaintiff; and implied trusts
are to be made out by indubitable evidence ; for which we
look in vain in this case. Gerrish acquired the legal estate to
one half of the premises. He was under no obligation to ac-
quire it for any one but himself; and he peremtorily denies
having so done for any one else. There is then no ground
upon which we can hold him to be a trustee, of any portion of
the premises, for the plaintiff.

But it is contended, that the purchase by Gerrish, was a
fraudulent act to the injury of the plaintiff; unless the pur-
chase was in trust for him or his assignor. And how so?
There was an outstanding incumbrance upon the estate, wheth-
er existing before the plaintiff ’s assignor sold to Edwards and
others, or not, does not seem to be material, so far as Gerrish
is concerned. He purchased it, and it has ripened into a title.
It was a matter of notoriety, as it arose under acts of the
legislature, expressly aunthorizing the taxation. If it occurred
before the plaintifi’s assignor sold to Edwards and others, he
was bound to have noticed it, and to have paid the taxes. If
afterwards, it could make no difference, so far as Gerrish was
concerned. Gerrish found the land had been assessed, and
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sold for taxes. Ile was not bound to redeem it; and might
purchase it, as might any one else. He was guilty of no act
tending to conceal his purchase from the plaintiff, or his as-
signor. He duly registered his deed. It was always in the
power of the plaintiff, or of his assignor, to have traced out
the proceedings; and to have paid the taxes; or to have re-
deemed the lands, after they were sold. Gerrish could not
know that the one or the other would not be done.

But it is urged, that the sum he paid for his purchase was
trifling, and that it is unconscionable for him to resist the claim
of the plaintiff; and, thereforc, fraudulent. This would be
carrying the doctrine of fraud beyond what the policy of law
ever contemplated. Sales for taxes have been and are contin-
ually taking place by authority of law. After the expiration of
the time for redemption, none having taken place, they are
regarded as making perfect titles. 'These sales are, almost
without exception, for an amount equally as trifling, as the one
in this instance ; yet it was never imagined to be fraudulent
for the purchaser to insist upon the right, which the law gave
him.

Again it is urged, that Gerrish must have known, that, if
the plaintifi or his assignor had been apprised of these sales
for taxes, he would have redeemed the lands from the pur-
chaser of them ; and that Gerrish was bound in conscience to
have apprised him of their situation, in time to have afforded
an opportunity to prevent the title from becoming absolute in
the purchaser. But we do not see that Gerrish was under
any obligation to have given himself that trouble. He was not
bound to know that the plaintiff, or his assignor, had not such
notice. In the case of sales for taxes of the uncultivated, or
other lands, it is not made the duty of the purchasers to seek
out and notify the proprietors of their danger. They are ex-
pected to be vigilant and attentive to their own interests. They
know their lands are liable to taxation ; and must be supposed
to know, that they will be liable to be sold for taxes and lost,
unless they are watchful to prevent it. They must be pre-
sumed to know the maxim, that the law aids those, who are
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vigilant ; and leaves those, who are negligent, to the consc-
quences of their inattention. Gerrish had a right to remain
passive. No one could insist upon his doing otherwise. He
was bound not to be guilty of any concealment of his purchase,
or of any act that could mislecad or deceive the plaintiff, or
his assignor, and there is no evidence that he did either.
Fraud must be clearly and distinctly made out. Tt cannot be
inferred from circumstances of an equivocal tendency ; or from
a deficiency of mere neighborly kindness. Gerrish doubtless
knew, that the plaintiff’s assignor held a mortgage of the
premises ; and it might have been an act of friendship and
kindness, on the part of Gerrish, to have admonished him of
his danger from the claim held by Gerrish. But this was, at
most, but an imperfect obligation, which the law does not
enforce. The bill, therefore, as to Gerrish also, must be dis-
missed, and he must be allowed his costs.

Hexry Marr versus Hannan Given.

To authorize a conveyance of land by attorney, it is not necessary thata
power to convey land should be ezpressly delegated ; it may be imparted by
implication.

In the eonstruction to be given to a power of attorney, the intentions of the
parties are to be regarded.

The attorney was duly aathorized, ¢ to bargain, sell, grant, relcase and con~
vey to such person or persons, and for such sum or sums of money, as to
my said attorney shall seem most for my advantage, and upon such sale or
sales, convenient and proper deeds, with such covenant or covenants, gen-
eral or special, of warranty, quitclaim, or otherwise, as to my said attorney
shall seem expedient, in due form of law, as my deed or deeds, to make,
seal, and deliver and acknowledge,” but the power was silent as to what
was to be sold or conveyed ; and the attorney conveyed land, and the gran-
‘tee entered into possession thereof, and continued to occupy for nearly
twenty years, during which time the grantor never asserted any title to the
land. In an action demanding the land against one who had no title under
the grantor, & was keld, that it was the intention of the parties to authorize
a sale and conveyance of all the rights of 'the grantor in any real estatc.

Wazir or ENTRY demanding a dwellinghouse and small
tract of land in Wales, in this County.
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Robert Brinley originally owned a small farm, of which the
demanded premises arc a part, and on Jan. 2, 1819, conveyed
the same to John Given, husband of the tenant, who at the
same time gave back a mortgage to sccure the whole or part
of the purchase money, both which deeds were immediately
recorded. The demandant then introduced a quitclaim deed
of the same premises from John Given to Rufus Marr, under
whom he claimed, dated May 22, 1823, and duly recorded.
This deed was executed by the agency of Elias Moody, acting
as agent and attorney of John Given. 'To prove the authority
of Moody to give the deed a power of attorney was produced
of which a copy follows.

¢ Know all men by these presents that T John Given, of St.
David in the County of Charlotte, Province of New Bruns-
wick, Yeoman, have made, constituted and appointed and by
these presents do make, constitute and appoint Elias Moody,
of Lisbon in the County of Lincoln, State of Maine, to be my
sufficient and lawful attorney for me and in my name to bar-
gain, sell, grant, release and convey to such person or persons
and for such sum or sumis of money, as to my said attorney shall
seem most for my advantage and benefit, and upon such sale
or sales, convenient and proper deeds with such a covenant or
covenants, general or special of warranty, quitclaim or other-
wise, as to my said attorney shall seem expedient, in due form
of law, as my deed or deeds to make, seal and dcliver and
acknowledge, and for me and in my name, to accept and re-
ceive, all and every the sum or sums of money, or other con-
sideration or considerations the same may be sold for, which
shall be coming to me on account of said sale or sales, and up-
on the receipt thereof suitable acquittance or acquittances in
my name and stead to make, scal and deliver; and generally
giving to my said attorney full power and authority touching
the premises, to do, execute, proceed and finish in all things in
as ample a manner as I might do if pérsonally present. Here-
by ratifying and confirming all lawful acts done by my said at-
torney by virtue hereof.”
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This was dated May 1, 1523, was signed and sealed by
John Given, was witnessed, and acknowledged before a jus-
tice of the peace. It was proved, that before this time Given
had left his wife at Wayne, and gone into the Province of
New Brunswick, where he has since resided. Brinley had
brought a suit upon the mortgage and recovered judgment
in April, 1822, and made an entry under it to foreclose the
mortgage. The tenant, Mrs. Given, employed Moody to go
to New Brunswick and get the power of attorney to save the
place from Brinley’s mortgage. ¢ She knew the place was
under mortgage, and wanted to redeem it from the proprietor ;
and on Moody’s return, it was concluded to let Rufus Marr
have the place for the purpose of taking up the mortgage.”
Marr went to Augusta and there paid Brinley’s agent the
amount of the mortgage, $210,42. The entry on the execu-
tion, in the handwriting of Brinley’s agent, since deceased,
was this. “'The amount of the within mortgage paid by
Rufus Marr.,” The mortgage did not appear to have been
discharged or assigned at that ‘time, and on August 8, 1841,
Brinley gave a quitclaim deed of the land to Rufus Marr. It
was proved by parol, that when the deed from Given to Marr
was made, the latter said, that Given should have the place at
any time by paying him back the money he had paid., A wit-
ness stated the value of the place at that time, and at the time
of the trial, to be about §800,00. The house and a small part
of the land had been occupied by Mrs. Given, but Marr put
a family into a part of the house for a time. The remainder
of the land had been occupied by Marr from the time of his
taking the deed. John Given had no estate but this land n
Wayne, when the deed to Marr was made.

The tenant was defaulted by consent, and it was to be taken
off, if the demandant was not entitled to recover,

Wells, for the tenant, said that she was in the occupation
of the premises, and besides had a suflicient interest therein
to defend, and to put the demandant on proof of his title.
Giibson v. Crehore, 5 Pick. 146.

Vor. x. 8
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The mortgage was discharged by the payment of the money
due, and therefore the deed from Brinley, in 1841, conveyed
nothing. 'The title of the demandant depends exclusively on
the validity of the deed executed by Moody. _

This deed is void, and nothing passed by it, because the
power of attorney produced does not authorize Moody to con-
vey the land. Noris this defence inequitable, as Marr paid
but one fourth of the value of the premises, and now claims
to hold the whole. He¢ was already in possession of much
more than enough to pay him.

Powers of this description should be construed strictly. 5
Mass. R. 36: Story’s Agency, 66, 67. The power does not
authorize Moody to convey any thing. There is no descrip-
tion whatever of the matter on which the power was to operate.
That it could not have been intended to authorize the convey-
ance of real estate is certain, because the essential words of a
deed, heirs and assigns, are not found in the power.

May, for the demandant, contended that the tenant had no
interest in the premises, and was to be considered as a mere
wrongdoer, and therefore cannot object thatthe attorney ex-
ceeded his authority. A mere tenant in possession cannot do
it. 5 Johns. R. 43.

Moody had sufficient authority, under the power of attorney,
to execute the deed. That instrument is full and perfect in
all its parts, except as to the prbperty to be bargained, sold
and conveyed. The words bargain and sell, import a power
to convey land by deed of bargain and sale, this being the
most common mode of conveyance in the United States. 4
Kent, 495. The several parts of the power were examined
in the argument, and the conclusion drawn from them, that
the design and intention was, to give to the attorney an un-
limited power to convey any property, which in fact consisted
only of this equity of redemption. The facts may be looked
into in order to ascertain the intention. 13 Petersd. Ab. 640;
3 M. & Selw. 99; 4 Bibb, 530. The only object of insert-
ing in the power a description of the property to be conveyed,
is to limit the authority.
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‘But if we are mistaken in this, the deed from Brinley con-
veys the land to us, or operates as an‘assignment of the mort-
gage. Freeman v. Paul, 3 Greenl. 260; Hatch v. Kimball,
16 Maine R. 146 ; Wade v. Howard, 11 Pick. 289 ; Vose v.
Huondy, 2 Greenl. 322 '

The opinion of the Court was drawn up by

SuerLey J. — The intentions of the parties are to be re-
garded in the construction of the power of attorney from John
Given to Elias Moody. It is not necessary, that a power to
convey lands should be expressly delegated. It may be im-
parted by implication. . Com. Dig. Poiar, A. 2. Moody was
authorized “to bargain, sell, grant, release, and convey;”
“and upon such sale or sales, convenient and proper deeds,
with such covenant or covenants, general or special, of war-
ranty, quitclaim, or otherwise, as to my said attorney shall
seem expedient, in due form of law, as my deed or deeds, to
make, seal, deliver, and acknowledge.” 'The power of attor-
ney is silent as to what he was to sell and convey. The lan-
guage used was appropriate to the sale and conveyance of real
estate according to the forms in use in this part of the country,
and not usual in the sale and conveyance of personal property.
The power is sufficiently broad to authorize the agent to sell
and convey whatever estate Given might then own. And it
would seem to be necessary to permit it to have that effect, or
to decide, that it was wholly void. -Moody, by virtue of it,
claimed the power to convey the right in equity to redeém the
estate, which Given had before conveyed in mortgage to Brin-
ley, and made a conveyance of it to Marr, who caused it to be
recorded, and entered into possession of the greater portion of
the estate, and has continued to possess it without interruption
for nearly twenty years. Given, during all that time, has
never denied, that Moody was fully authorized to sell, has
never claimed any interest in the land, and does not now claim
any. The defendant was instrumental in procuring the con-
veyance to be made to Marr under that power, and in inducing
him to advance the money due upon the mortgage. And does
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not thercfore place hersclf in a position to claim such a lim-
ited construction of the power, as will wholly defeat it, and
deprive Marr of the land. She must be regarded as a stran-
ger to the title. The language used in the power and ex-
plained by the conduct of the parties for so long a period
authorizes the conclusion, that it was their intention to author-
ize a sale and conveyance of all the rights of Given in any
real estate.
Judgment for demandant,

|

Pres’t., &c. Frankruin Bavk versus Georce W. BacHELDER.

If the creditor has recovered judgment in a trustec process against his
debtor, and against the trustee for the goods, effects and credits of the prin-
cipal in his hands, and has taken out execution, and a demand has been
made thereof of the trustee by the proper officer in due season, and he has
refused to deliver up the same; and afterwards the original debtor files his
petition in bankruptey and obtains his discharge as a bankrupt under the
late law of the United States on that subject; such discharge furnishes no
valid defence to a scire fucias to recover of the trustee the value of the
goods, effects and credits of the principal in his hands.

Tue plaintiffs bronght this writ of scire facias for the pur-
pose of obtaining a judgment and execution against the de-
fendant for the amount of a judgment recovered by them
against Elwell & Pray, and against the goods, effects and
credits of the debtors in the hands of the defendant.

On March 7, 1835, the plaintiffs brought an action against
Elwell & Pray in the Court of Common Pleas, and summon-
ed Bachelder as trustee. He came into Court, and before
judgment was finally rendered, made several disclosures, from
which it appeared that he had effects of the debtors in his
hands as assignee of Elwell & Pray. On Jan. 17, 1842, at
an adjourned term of the Supreme Judicial Court, the plaintiffs
recovered judgment against Elwell & Pray for $942,81, and
against Bachelder as their trustee. The plaintiffs took out
their execution and delivered it to an officer, who by virtue
thereof, on Feb. 10, 1842, made a demand of Bachelder to
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deliver up the goods, effects and credits of Elwell & Pray
in his hands, and made return thercof, and that Bachelder re-
fused to expose, discover and deliver the same, and that the
execution was wholly unsatisfied. 'Fhe present process was
commenced on May 6, 1842,

Elwell & Pray, on I'eb. 15, 1842, severally filed their peti-
tions in bankruptey. On March 16, 1342, they were declar-
ed judicially to be bankrupts; and they received their respec-
tive certificates of discharge on August 2, 1842. The de-
fendant pleaded the bankruptcy of the judgment debtors,
Elwell & Pray, in discharge of this suit; the plaintiffs re-
plied thereto, setting forth the previous proceedings; and the
defendant demurred.

Very able written arguments were furnished to the Court by
the respective counsel. They are too much extended for pub-
lication. The amount of the judgment to be rendered against
the defendant, if the decision should be agaiust him, was one
of the questions discussed. No notice of this will be taken,
as there is no decision in relation thereto.

Emmons, for the defendant, contended that by the decree of
bankruptcy and the appointment of assignees, the law vested
the property, which Elwell & Pray had entrusted with the
defendant, in the respective assignees. By their certificates
of discharge, the debt of the plaintiffs against Elwell & Pray
became so defunct, as that it could never, without a new pro-
mise, be enforced against them, by any new process. U. S.
Bankrupt act of 1841, ¢ 4. The basis of this action against the
present defendant, is the debt and judgment of the plaintiffs
against Elwell & Pray. If that cannot, by a new process, ac-
quire legal vitality, it is difficult to perceive, how this scire
Jacias can be sustained against the defendant.

If the lien created by an original attachment of property
be admitted to have become vested by judgment against the
principals, yet the property in the hands of the trustee was
incapable of being rendered productive to the plaintiffs against
the defendant. The demand for the property having been
fruitless, the lien as to its value has become incapable of being
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enforced. Upon the appointment of assignees, all the pro-
perty of Llwell & Pray in the hands of the defendant became
vested in their respective assignees. 'l'o enforce their claim, the
plaintiffs have brought this suit, and insist that their lien was
perfected by the demand on the defendant of Feb. 10, 1842.
The defendant contends that this will not avail them. The
Bankrupt law, and the opinion of Story J. in ex parte Foster,
Law Reporter, Vol. 5, 56, were cited, and comments made
upon them. The case of Cook, Law Reporter, Vol. 5, 443,
before the same Judge, was also cited with comments, When
a judgment is rendered, a lien by attachment of lands or goods
may be enforced without any new process. But in case of a
foreign attachment, the remedy demands a fresh process, and
therefore does not come within the principles laid down by
the learned Judge with respect to lands or goods attached on
mesne process. 'The attempt here is to enforce a lien against
the trustee by an action, and he has therefore a day in Court
to plead any proper bar or defence. And in the words of the
same learned Judge, in the case of Foster, <“a foreign attach-
ment is a remedy liable to be defeated by any act, that bars
or takes away the remedy, or right to judgment under it.’

There is nothing in the case of Cook, which denies the right
of the principal to plead his bankruptey, if he had the means
of doing so. Butitis too late for him after final judgment.
He has no day in Court. Here the opportunity of pleading
" the bankruptcy remains, and the defendant has properly availed
himself of it.

F. Allen and Evans argued for the plaintiffs. They said,
that the principal question in this case was : —Whether the dis-
charge under the bankrupt law, not of this defendant, but of
Elwell & Pray, judgment debtors in a former suit, upon pro--
ceedings commenced subsequent to the rendition of that judg-
ment, shall bar the plaintiffs of their right to recover of this
defendant the amount which may be found to be in his hands
as trustee ; judgment also having been obtained against him
in that capacity, execution having issued on that judgment,
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and a demand having been made upon him in due season ;
and all prior to the commencement of the proceedings in bank-
ruptey, by virtue of which the discharge was finally obtained.

This constitutes a perfect lien, under the bankrupt law of
the United States. They cited and commented upon the de-
cisions of Story J., Law Reporter, Vol. 5,357, Of Conk-
vLine J. same Vol. 362. Of Prentiss J. same, 392. And of
Story J. In the matter of Cook, same Vol. 443. Tt is not
legal liens only, but equitable liens also, which are protected
by the act. Law Reporter, Vol. 5, 357.

The lien in this case is as perfect, as it would have been,
had it been the case of an attachment of goods at the same
time on the same process. Sturdivant v. Robinson, 18 Pick.
175. Itisin fact and in effect an assignment of the property
in the hands of the trustee to the creditors by virtue of the
statute. 20 Pick. 563. Even in case of the natural death
of a debtor who is insolvent, a creditor who has attached and
obtained his judgment before the death, has a lien, unaffected
by the insolvency, and may levy his execution after the dedth
of the debtor. Gold v. Grosveror, 9 Mass. R. 209.

The opinion of the Court was afterwards drawn up by

Tesyer J.— The statutes of this State provide two modes
by which means may be secured on mesne process, to satisfy a
judgment sought to be obtained in the action. One is by
direct attachment of the lands or goods of the defendant, and
the other by foreign attachment. The former secures the pro-
perty returned on the writ, so that the creditor may cause it to
be seized and sold upon his execution, to discharge the judg-
ment, which he may obtain; the latter protects the goods,
effects and credits in the hands of the trustee at the time of
the service of the original writ upon him, so that they, or their
value, are in the manner pointed out, to be applied for the
same purpose. In both forms of proceeding, it is the property
of the defendant, which affords the security, and: in each, that
1s a fund equally holden to be appropriated to the payment of
the debt secured thereby. No sale or subsequent attachment
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can impair the creditor’s rights to the one, nor can any restora-
tion to the owner, or disposition by hiin or the trustee defeat
the right acquired by the other. 'The manner of making the
means thus secured available is different in one case from the
other, if the property is not surrendered upon a proper de-
mand, that it may be disposed of, to satisfy the debt; but the
laws furnish a remedy in behalf of the creditor for any neglect,
in those to whom the property was intrusted. A failure in the
plaintiff to obtain a judgment will in both modes dissolve the
attachment, because there is no debt, to which the avails of
the property can be applied. But if judgment is obtained,
whatever is the subject of the attachment in either form, is
pledged for its satisfaction, as perfectly as it would be, if it had
been placed in the same sitnation by a contract between the
parties.

Do either of these forms of attachment create a lien, after
judgment, in favor of the judgment creditor, so as to be ex-
cluded from the operation of the Bankrupt Law of the United
States of 1841, c. 9, by force of the last proviso in the second
section? The proviso is in these words: “ provided also, that
nothing in this act, shall be construed to annul, destroy or im-
pair any lawful rights of married women, or minors, or any
liens, mortgages, or other securities, or property real or per-
sonal, which may be valid by the laws of the States respec~
tively, and which are not inconsistent with the provisions of the
second and fifth sections of this act.”

This question has been fully examined by those distinguished
for their talents, learning and long judicial experience, and
although in some respects their opinions do not precisely coin-
cide, one with the other, yet they all agree that a direct at-
tachment is a valid lien upon the property, which cannot be
defeated after judgment. Judge Story, in the case of ex parte
Foster, 5 Law Reporter, 55, holds that an attachment on
mcesne process, before judgment, is not a lien, either in the
general sensc of the common law, or the maritime law, or in
that of equity jurisprudence ; but is at most a contingent sccu-
rity, to satisfy the judgment of the creditor, if he obtains one;
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but inasmuch as the defendant may plead a discharge in bank-
ruptey, and thereby defeat a recovery in the action, the whole
foundation on which the security resterl is taken away. And
afterwards, in the matter of Cook, 5 Law Reporter, 443, the
learned Judge, carrying out the doctrine intimated in the other
case, says, ©“ the proceedings in bankruptcy after the judgment,
can have no eflect whatsoever upon that judgment, or upon
the property attached in the suit. 'The creditors in the judg-
ment have made their right (call it, if you please their lien)
perfect under the attachment. It is no longer a conditional or
contingent right, but it has attached absolutely to the property,
and, by the laws of Massachusetts, it rewains a fixed and pos-
itive lien for thirty days after judgment, by means of which
the creditor at his clection may obtain a preference of satisfac-
tion out of the property attached, over all other creditors. Of
that election, the Court has no authority to deprive him, or by
an injunction to obstruct or stop his proceedings on his execu-
tion. If the bankrupt should obtain his discharge, it would be
no bar or defence to the due executior and satisfaction of that
judgment, in the regular course of proceedings thereon; for
the debtor, after the judgment, has no day in Court to plead
any bar or defence.” ‘

If our views are not erroncous, that a forcign attachment
affords equal security with that in the ordinary form under the
laws of ‘the State, it follows, that 1t falls equally within the
protecting provision in the proviso quoted from the second sec-
tion of the bankrupt act. The creditor’s risk may be greater
or less, when the property secured remains in the hands of the
private trustee, than when it is iu the custody of a public offi-
cer, but his rights are the same under one as the other. The
law guards the property, and holds it in both instances as a
sacred deposit, which nothing but the want of fidelity of the
one to whoin it is entrusted can divert from the destination in-
dicated by the statute. In the case of ex parte Fosler, before
cited, Judge Story remarks, ¢ that the attachments under the
trustee process,” which were also brought to his consideration,
by the petition as much as the atlaclient in the common

VoL. x. 9
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mode, “ must be governed by similar considerations, and there-
fore, they will require no separate notice.” ‘

If we apply these principles to the case at bar, what are the
plaintifi’ rights ? They obtained their judgment in which the
defendant is adjudged trustee on his own disclosure. The ex-
ecution issued upon said judgment, and being in the hands of
an officer, he demanded thereon of the defendant the goods,
effects and credits, which were in his hands and possession,
belonging to the debtors, and the same were refused. All
these proceedings were before the debtors had filed their peti-
tions to be declared bankrupts. This laid the foundation for
a judgment upon Scire facias against the defendant, de bonis
propriis, to be rendered upon his examination in the first pro-
cess, without his being again examined.

Is the defendant at liberty to avail himself of that which
was not and could not be the reason of his omission to sur-
render the property, in bar of this action? When after the
refusal, he was liable, and it is not pretended, in his plea, that
any excuse therefor then existed, can this neglect avail him to
invoke a defence, which was not then open to him? If the
bankrupt act had even wrought the entire annihilation of the
judgment so far as it regarded the debtors, was not his liability
fixed by what had transpired? When the security, which the
law of our own State made perfect by that judgment, was
unaffected by the bankrupt law of the United States by its
express and .positive provisiohs, can the omission of a duty in
the defendant take away that security ?

It is insisted for the defendant, that the property of Elwell
& Pray after they filed their petitions in bankruptey, including
that in the hands of the defendant, was vested in the hands of
their respective assignees ; and that the defendant having a
day in Court can do what the debtors cannot do, who have
no opportunity to plead their discharges. This argument is
founded upon the assumption, that the scire fucias is a process
to obtain the goods, effects and credits deposited by the prin-
cipal debtors with the trustee, as they existed at the time of
the service of the original writ upon him. 'The writ of scire
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Jacias is not provided in the statute for such a purpose. No
surrender of goods or effects, or any other property, short of
full payment of the judgment, after the refusal of the defend-
ant to answer the demand on the execution, could exonerate
him from his liability. The plaintiffs have no further interest
in the property. By that refusal he appropriated the property
to his own use, and was bound to answer for the value. He
no longer holds it, to be disposed of, as he did before his re-
fusal. The property is now a matter between him and the
assignees of the bankrupts. If they take it out of his hands,
so that he cannot indemnify himself therefrom, in this suit, he
must impute it to his omission to surrender it, and not to any
fault of the law. If he had disclosed certain specific articles,
and he had refused to deliver them upon a legal demand, and
they were afterwards consumed by fire, would he plead this
in bar of scire facias, because a delivery would then be im-
possible? A surrender, without consent of the plaintiff, would
alike be impossible, if the property had remained entire.

The counsel calls in aid of his defence, a remark of Judge
Story in the case of ex parte Foster, before referred to, which
is, « a foreign attachment is a remedy liable to be defeated, by
any act, that bars or takes away the remedy or right to judg-
ment under it.”” We cannot think that this remark of the
learned Judge was intended to have such an application. The
question under examination, was whether an attachment on
mesne process created such a lien or security as to be em-
braced in the last proviso of the second section of the bank-
rupt act of 1841, and in answer to the proposition, that in
cases of foreign attachment under the custom of London, the
attaching creditors had a lien or pledge of the goods attached
in the hands of the garnishee, and that it was such security of
the debt, that if the defendant became bankrupt after the at-
tachment and before judgment, the commissioners could not
take or assign the goods, excepting subject to the lien and
security of the attaching creditor. 'The Judge denies the doc-
trine contended for, in relation to a foreign attachment, al-
though apparently supported by some authorities, and says,
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“the truth is, a foreign attachment is like a common attach-
ment, on mesne process, a remedy merely given'and regulated
by law to enable a creditor to obtain satisfaction of his- debt;
and like every other, is liable to be defeated by any act, that
bars or takes away the remedy or right to judgment under it.”

As long as a party defendant had an opportunity of pleading
his discharge in bankruptcy, the lien created by a common or
a foreign attachment, being dependent upon a judgment for its
perfection, was liable to be defeated by a failure of the suit in
which either was made. This proposition; too plain to require
argument in its support, cannot autherize a trustee /o plead
such -discharge in answer to a writ: of scire facias, which is
as distinct from a process of foreign attachment, as is a suit
against an officer for not_ holding and surrendering on demand
property attached by him on mesne process. The judgment
against the principal debtors cannot be impeached by them,
much lesé‘by one, who was rot a party to the matter of the
suit on which it was rendered, 1t is one, which cannot be en-
forced against- the debtors tierein, because they have been dis-
charged from the debt; but it remains a judgment not annulled
or reversed, and it is sufficient to secure to creditors any lien
made complete thereby. When Judge Story in the matter of
Cook, before referred to, uses the strong and emphaﬁc lan-
guage, that the creditor -after obtaining his judgment, at- his
election may obtain a preference of satisfaction out of the
property attached over all after crediiors; and of that election
the Court has no auihority to deprive him, or by injunction to
obstruct or stop his proceedings on his execution, we cannot
believe such a remark as he made to a matter entirely distinet.
as is quoted by the counsel, can be authority in support of the
present defence. Such a construction would make the bank-
rupt-law speak a language altogether different from that in-
tended by its framers; would destroy a lien in térms and in
spirit pr‘otected\ by it; would give an effect to the silent and
unauthorized omission of a trustee to perform the duty imposed
upon_ him more powerful, than the injunction of the highest
tribunal in our land, clothed with power in equity jurisdiction in
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matters of bankrupicy more ample, than that of the Lord

Chancellor of England. A S
Replication adjudged good.

Frawcis Davis, Jr. versus Cuaries Keene & al.

Where there isa joint liability of the two defendants, the confessions of one
made under oath as a witness when called by the other defendant in anoth-
er suit, are admissible against both; althouah as between each other, it
might be that the liability ouglt to be discharged colely by him who made
the admission. ‘ :

Assunpstt for money paid for the defendants, C. Keene and
W.C. Weston. Weston . was defaulted, and Keene defendedl
The plaintiff proved that on Jan. 9, 1838, Weston gave him, he
béing then a deputy sheriff, a writ for service, the demand sued
having accrued  prior to Nov. 1837, in favor of Keene. and
Weston, the defendants, on which he attached certain proper-
ty; that one Ryerson brought an action aguinst the sherifl’ for
this property and recovered ; and that the plaintiff was obliged-
to pay this sum. -

Keene introduced testimony tendmd to show, that there had
existed a partnershlp between the defendants, and that it had
been dissolved on Nov. 12, 1837, and that on Nov. 29, 1837,
the demands of the firm had been sold by Keene to Weston,
and the action brought for his benefit. There was no evidence
that any public, or other notice had been given of the dissolu-
tion. ,

The plaiﬁtiff then called witnesses to prove, that on the trial
of an action brought-by Keene against the Augusta Bank,
Keene called Weston as a witness, and that the latter then
testified, that there was no such transfer of the partnership de-
mands from Keene to him. To the admission of the testi-
mony of these witnesses, the defendant objected. The ob-
jection was overruled by Sueprey J. then holding the Court,
and the testimony was admitted. A verdict having been re-
turned for the plamtl‘f the defendant Keene, filed exceptlons
to this ruling.
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Vose & Lancaster, for Keene, contended that the testi-
mony objected to at the trial ought not to have been admitted ;
and cited 3 Esp. R. 181; 2 W. Bl 973; 18 Pick. 434; 2
Lillie’s Abr. 47; 4 Binney, 111; 1 L’d. Raym. 730; 7 Pick.
79; 4 Wash, C. C. R. 440; 4 'T. R. 290; 6 Cowen, 162.

Bradbury argued for the plaintiff.

Whaurrman C. J. delivered the opinion of the Court.

The only question in this case is: did the Judge err in rul-
ing that the confessions of Weston, under oath, were admissi-
ble? Keene and Weston had been copartners, and were joint
plaintiffs in the suit in which the wrong was done to Ryerson
by the taking of his property under an attachment made by
the present plaintiff as an officer. The attachment must be
presumed to have been made by their order. They were then
jointly liable to the plaintiff; and if so, the confession of one
was admissible against both,

Although the admission was under oath, this has no analogy
to the giving in evidence of the testimony of a deceased wit-
ness, who had, before his decease, testified in the same cause,
as is supposed in the argument for the defendant.

Exceptions overruled.

|

Wirriam SiBLeEy versus Josepa Rosinsox.

Where a note payable to a person named, or bearer, was transferred by the
payee to his creditor as collateral security for a debt due from the payee to
him, and a suit is brought by the creditor in his own name against the
maker, it furnishes no defence, if the latter can show, that the payee had
paid his own debt to the plaintiff, and so was entitled to have had the note
returned to him, before the commencement of the suit.

Assumesit by the plaintiff as the bearer and owner of a
note, dated April 25, 1837, for $25,00, payable in two years
and interest after due, given by the defendant to Charles Rob-
inson, or bearer. The defendant introduced in evidence a
paper signed by the plaintiff, of which a copy follows. < July
12, 1837. This day received of Charles Robinson five notes
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of hand against Joseph Robinson. These notes are dated
April 25, 1837, and to be paid to Charles Robinson or bearer,
one of §26,50, to be paid in a year from its date and interest,
the other four notes are 25,00 each, without interest, and to
be paid yearly after the above. The first note is to be applied
on one due me, signed by John Glidden and Charles Robin-
son, that is due me, some days before this demand is out. I
have received these notes only as collateral security.” 'The
Glidden note was for $150,00, and was paid before this suit
was commenced. 'The plaintiff then held three notes of $200
each, against Charles Robinson, secured by a mortgage of land,
dated April 15, 1837, payable in two, three and four years.
The counsel for the defendant offered to prove by parol, that
the notes were put into the hands of the plaintiff, for the sole
purpose of securing the payment of the Glidden note. Suee-
LEY J. presiding at the trial, ruled that the evidence was in-
admissible,

The counsel for the plaintiff alleged, that the land was wholly
insufficient to secure the notes, and claimed that the plaintiff
had the right to retain the note in suit for security of the notes
described in the mortgage, and could recover in this suit. It
did not appear that the plaintiff had any other demands
against Charles Robinson, than those mentioned. The pre-
siding Judge, ruled, that by the terms of the receipt, the
plaintiff might retain the notes as security for aﬁy demands
which the plaintiff might have against Charles Robinson at the
date thereof, not otherwise secured; but that he had no right
to retain or appropriate the same to secure him against any loss
upon demands he had against said Charles Robinson secured
by mortgage.

The plaintiff became nonsuit; and if the ruling of the
Judge was incorrect, the nonsuit was to be taken off and the
case stand for trial.

Emmons, for the plaintiff; in his argument, said that when
the plaintiff received the five notes and gave the receipt, he
held four notes against Charles Robinson, one secured by the
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name of Glidden, as surety, and the other three secured by a
mortgage of certain real estate. The five notes wetre received
-as collateral security. If nothing further had been said, the
plaintiff would most certainly have had the rightto hold 1the
notes for the payment of all demands he then had against
Charles Robinson. The appropriation of one of them towards
the payment of the Glidden note, affected that alone, and Teft
the others as additional security to the notes secured by the
mortcage The last ruling of the Judge, then, was erroneous.

“The terms used in an agreement shall ptevall according to
Aheir most comprehensive popular sense. Chxtty on Contracts
(Springfield Ed. of 1839,) 66.

Vose and Lancaster, for the defendant, contended that'thé
ruling of the Judge on the last point was correct. The Glid-
den note had no connexion with the notes secured by the
mortgage. The five notes, mentioned in the receipt, did not
amount to as much as the Glidden note, and the receipt men-
tions that note only, and has reference to. that alone. The
first note was to be taken in- part payment, and the other four
as collateral to the Glidden note. Glidden was not a surety,
as the counsel for the plaintiff seems to suppose, but ajoint
note of the two. The receipt has no reference to the separate
debt of Robinson, which, for any thing appearing in the case,
was abundantly secured by the mortgage. As the note to
which that in suit was collateral was paid before this suit was
commenced, all right of the plaintiff to this note had ceased,
and he cannot maintain his action. - ‘ '

"The opinion of the Court was by (

Warman C. J.—One Charles Robinson was owing the
plaintiﬁ' several sums of money, and indorsed or delivered to
him five several notes of hand, payable to the said Charles or
bearer, against the defendant, and took from him a receipt
specifying generally, that they were received as collateral secu-
rity, and that one of them, particularly designated, and not the
one in suit in this case, was to go towards a certain note; which
the plaintiff held against the said Charles and one Glidden,
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which, it appears, has been since paid, and saying nothing as to
what other demands the residue were to be collateral security
for. All the other demands of the plaintiff against said Chatles
were secured, to a certain extent, by a mortgage of real es-
tate. The Judge, sitting at the trial, having intimated an
opinion, that the plaintiff could not recover, a nonsuit was
entered, which is to stand, unless the whole Court should be
of a different opinion.

We must in this, as in all other cases of contract, endeavor
to ascertain what was the intention of the parties. There
were five notes transferred. One of them is specifically ap-
propriated. None of the others were so. This seems to af-
ford a clear indication that the latter were intended to secure
other demands. What other demands had the plaintiff to
be secured? None but those already partially secured by a
mortgage of real estate. To the further security of these,
then, it must have been intended that they should have been
applied. If otherwise, it would surely have been so expressed.
One never would have been selected, and a particular direc-
tion given to it, if it were not intended that the others should
have a different destination.

But it does not appear that the defendant can question the
right of the plaintiff' to recover. The latter came fairly by the
notes. 'They were transferred to him by the payee, and for a
valuable consideration, and no defence is pretended upon the
merits.  What right has the defendant to question the validity
of the plaintiff’s claim to their contents ? They are justly due
from the defendant to some one. It does not appear that even
the payee questions the right of the plaintiff’ to recover. In
such case it has been repeatedly ruled in this State and Mas-
sachusetts, that the plaintiff, although but nominally such, may
be allowed to rccover for the benefit of the party in interest.
Sherwood v. Rogers, 14 Pick. 172; Hodges v. Holland,
19 Pick. 43 ; Bradford & al. v. Bucknam, 3 Fairf. 15 ; Fisk
v. Bradford, 7 Greenl. 28; Bragg v. Greenleaf, 14 Maine
R. 395; Marr v. Plummer, 3 Greenl. 73. In this last case
the Court go further, and say, such  fact (viz. that the plaintiff

VoL. x. 10
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is but nominally such) is of no importance to the maker, ex-
cept he has a defence, good as between him and the promisee.”

This position is abundantly supported by the decisions of
the Courts in New York. Mauran v. Lamb, 7 Cow. 174;
Lovell v. Evertson, 11 Johns. R. 52; Gage v. Kendall, 15
Wend. 640. In Conroy v. Warren, 3 Johns. Cases, 259,
Mr. Justice Kent laid down the law, and it seems to have
been fully concurred in by the other members of the Court,
that “a note indorsed in blank, and one payable to bearer,
are of the same nature; they both go by delivery ; and pos-
session proves property in both cases. If a question of mala
fide possessio” arises, that is a matter of fact to be raised
bv the defendant. And if a note be indorsed in blank the
Court never inquires into the right of the plaintiff whether
he sues in his own right or as trustee.”

Nonsuit set aside. — New trial granted.

|

Jounx F. CaiLps versus Jouxy Ham.

When a service has been made thereon, the attorney who made the writ
has no authority to alter it without leave of Court.

But if an alteration of a writ be made, after a service of it by attachment of
property and giving a summons, this does not excuse the officer from per-
formance of the duty of keeping the property safely, that it may be applied
to satisfy the judgment obtained by the plaintifl, or returned to the defend-

ant.
The officer serving a writ is not a party to the judgment rendered in the
suit, and where there is no frand, he cannot impeach it collaterally.

Where an officer returns on a writ an attachment of certain goods only,
without fixing their value, the presumption of law is, in the absence of all
other testimony, that they were of the value commanded to be attached.

Excerrions from the Middle District Court, RepiveTon J.
presiding.

Case for the alleged neglect of the defendant to keep certain
personal property, attached by him as a constable on an orig-
inal writ, so that the same might be forthcoming to satisfy the
judgment,
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The plaintiff introduced the writ with a return thereon by
the defendant of an attachment of the property. 'The plaintiff
also called the attorney who made the writ in the first suit,
and had charge of the action. On cross-examination he testi-
fied, that the writ was made ¢ by attaching with a wafer a fly
leaf to a capias and attachment blank in common form, thus
making the process a trustee writ, and in this form he sent it
to a former constable with instructions to inquire, if the sup-
posed trustee was indebted to the principal, and if he was, to
serve it as a trustee writ, and if he was not, to make the com-
mon service by attaching property and giving a summons.
The defendant made no legal service on the trustee, and after
the return, the attorney removed the fly leaf, and thus made
the process what it now appears to be, a capias and attachment
writ.”

The defendant requested the Judge to instruct the jury, that
if they should believe that testimony, their verdict should be
for the defendant. 'This the Judge declined to do.

The return of the defendant did not set forth any value of
the property attached, and the jury were instructed, that they
might, in the absence of proof, presume it to be worth as much
as by the writ he was ordered to attach. The verdict was for
the plaintiff, but for a less sum than the amount of the judg-
ment, and less than the sum for which he was ordered to make
an attachment. The defendant filed exceptions.

H. W. Paine, for the defendant, contended that the instruc-
tion requested ought to have been given. The defendant was
only bound to keep the property attached, to be taken on an
execution issued on a judgment founded on this writ. If the
return was on another writ, and not on this, it is competent
for the defendant to show it. The writ, in this case, was
entirely changed after the service, and was not the same writ
on which the attachment of the defendant was returned. 'The
attachment was discharged by this alteration. It was done
improperly by the plaintiff’s own attorney, and was illegal, and
rendered not only the attachment, but the writ void. G'reen-
wood v. Fales & tr. 6 Greenl. 405. This was against the
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policy of the law, and should be discouraged. 'I'his alteration
is, too, one in which the officer had an interest. He might be
willing to attach property, where the claimant was to be sum-
moned as a trustee, when he would not without it.

It is not the duty of the officer to return a value on the
property attached, and there is no legal presumption, that it
has, any particular value. There is no evidence, that there
were any written instructions to attach property, and on this
ground the defendant is not liable.

Lancaster and J. Baker, for the plaintiff, said that the
paper attached to the writ by a wafer, never was any part of
the writ, and that if it had been served as'a trustee process,
the trustee could not have been holden. Although no change
in a writ, or of any thing upon it, ought to be made after ser-
vice, but by leave of Court, after entry of the action, yet the
removal of the paper was immaterial, as it made no difference
in the legal effect.

But this question is not now open to the defendant. No
change was apparent upon the face of the writ, and the only
mode of maling the objection was by plea in abatement.
Greenwecod v, I'eles & tr. 6 Greenl. 405; Cook v. Lothrop,
18 Maine R. 250.

No fravd is pretended in obtaining the judgment, and it
cannot be impeached Ly the defendant, who was not a party
toit. 'The judgment is conclusive until reversed. Adams v,
Balch, 5 Maine R. 138; Commercial Bank v. Wilkins, 9
Maine R. 28; Banister v. Higginson, 15 Maine R. 73;
Badlam v. Tucker, 1 Pick. 389.

The presumption of law is, that public officers do their duty,
and therefore it is to be presumed, if no proof is furnished,
that the value of the property attached was sufficient to satisfy
the execution. 11 Mass. R. 89; 13 Mass. R. 187; 7 Pick.
551; 9 Pick. 309.

The opinion of the Court was prepared by

Suerrey J.—The exceptions state, that the ¢ writ was
made by attaching with a wafer a fly leaf to a capias and at-
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tachment blank in common form, thus making the process a 4
trustee writ.” 'The writ, by the statute denominated a “ trus-
tee writ of attachment,” commands the officer to summon the
defendant. The service is not made by a separate summons
but by copy. The writ denominated, < capias or attachment,”
does not command the officer to summon the defendant, and
service is made by a separate summons. 'The one made by
the plaintiff ’s attorney, with the fly leaf annexed, does not ap-
pear to have corresponded with either. When a service had
been made upon it, the attorney had no authority to alter it
without leave of Court, and the subtraction of the leaf was
illegal. By his doing so the writ had been made to assume
again a legal form, and the plaintiff had obtained a judgment
upon it. . The officer was commanded and authorized by the
informal writ to make an attachment of property ; and neither
the subsequent alteration, nor the want of a legal service,
could excuse him from the performance of the duty of keep-
ing the property safely, that it might be applied to satisfy the
judgment obtained by the plaintiff, or returned to the defend-
ant, if he should become entitled to it. He has not shown,
that the defendant in that suit has become entitled to it ; while
the plaintiff has shown a judgment rendered in his favor and
an execulion issued thereon. The ofiicer is not a party to that
judgment and cannot impeach it collaterally. It is said, that
the attachment of the pioperty was not made upon the writ,
on which judgment was recovered. But the fact ihat certain
important allegations contained in the writ at the time of ser-
vice have been subtracted, does not destroy its identity, the
return of the officer still remaining with the part retained.
The law presumes, that an officer, who has made service of
a writ, has obeyed the comménd of his precept and performed
his duty, until the contrary appears. The writ having com-
manded him to attach the goods and estate of the defendant
to a certain value, and he having returned an attachment of
goods only without fixing the value, the presumption must be,
in the absence of all other testimony, that they were of the
value commanded. Exceptions overruled.
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Joun Cusxorer & al. versus Ssmvern Gooprivee § al.

Where comniissioners to make partition assigned certain land to one, and
made the following provision for the benefit of another, who had land ad-
joining, wherecon was a gristmill, assigned to him: “excepting the privi-
lege of the county road crossing said land, and a privilege of a pass way over
the floom oun the south side of the millpond, twenty feet wide, leading from
the county road at the south end of the bridge to the gristmill, where said
road is now traversed ;' it was held :

That this gave but the right of passing and repassing along the way described
in a safe and convenient manner : —

That the owner of the land bad the right to use the pass way for any purposes
whatever, provided he did not interfere with such right of passage : —

That if a railing was necessary to make the pass way safe and convenient, the
party entitled thereto had the right to erect one, but in such manner, if it
could be done, as not to prevent the owner of the land from rolling logs
across the same into the millpond, or it would be subject to be removed
for that purpose : —

That the pass way was to be located on the south shore of the millpond as it
was at the time of the partition : —

And in an action of trespass quare clauswm against the owner of the land for
entering upon the pass way of the plaintiff, tearing down his railing, and
¢ gncumbering and impeding his rights of passage,” in general terms, that
the plaintiff’ could not recover damages for the defendant’s suffering the
pass way to be encumbered by lumber and logs.

Tur action was trespass, quare clausum, for entering upon
the pass way of the plaintiffs, tearing down their railing, and
“encumbering and impeding their right of passage.” At the
trial, before SmerLey J. it appeared that a partition of certain
real estate was made in 1837, by which land was set off to
John Goodridge, whose rights the defendants have, which in-
cluded within its boundaries the premises where the acts were
done, complained of as trespasses; and that at the same time
a reservation, or exception, was made to one whose rights the
plaintiffs now have, in these words.  Excepting the privilege
of the county road crossing said land, and a privilege of a
pass way over the floom on the south side of the millpond,
twenty feet wide,. and leading from the county road at the
south end of the bridge to the gristmill where said road is now
travelled, with the privilege of drawing one quarter part of the
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water from said millpond at all times.” Since the partition
there has been on the part set off to the plaintiffs a sawmill,
shingle machine and gristmill; and on the part set off’ to the
defendants a sawmill, gristmill, and fulling and carding mills.

The passage way was on the south side of the millpond, and
in January, 1841, the plaintiffs erected a railing on the side to-
wards the water by laying logs at the bottom, putting posts on
the logs and nailing planks to the posts. In Feb. 1841, the
defendants tore down about thirty feet of this railing, and roll-
ed their logs over the passage way, through this opening, into
the pond. 'The defendants introduced evidence tending to
show, that they had for several years, when the pond was
frozen, rolled logs into the pond at that place, and that it was
the usual and most convenient rolling place for logs in the
winter season. There was also évidence introduced by the
plaintiffs, tending to show, that logs had been rolled into the
pond by the defendants several rods above this place and sev-
eral rods from the pass way, and that the defendants might
have rolled in their logs on their own land more conveniently
than where the railing was torn down, and that the defendants
encumbered the way with logs and timber. This was contro-
verted by testimony on the part of the defendants. There
was also a question made between the parties, whether the
railing torn down was, or was not, within the limits of the
pass way to which the plaintiffs were entitled. There was also
testimony introduced by the parties tending to show that a
railing was, and was not, necessary. 'The plaintiffs offered to
prove, that in the opinion of the witnesses, who had examined
the pass way, a railing was necessary. This was objected to,
and ruled to be inadmissible.

The Judge instructed the jury, that the plaintiffs had noth-
ing more than a mere right of a safe and convenient passage
for passing and re-passing, on the pass way, and that the de-
fendants had the right to use the same for any purposes what-
ever, provided they did not interfere with the right of the
piaintiffs in manner aforesaid; that if the railing was necessary
to make the pass way safc and convenient, the plaintiffs had
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the right to erect it; but i a railing could be erccted in such
manner as to make the pass way safe and convenient, and the
defendants could also have a rollway over the pass way, then
the defendants had a right to remove the railing, if it was not
so constructed as to afford the defendants the means of rolling
their logs across the same ; that the plaintiffs should locate the
pass way on the south side of the shore of the millpond, where
the shore was at the time of the partition ; that it could be ex-
tended twenty feet in width from that shore ; that if in putting
up the railing the plaintiffs had put the posts thereof out of the
limits and further into the pond than where the shore was at
the time of the partition, then the defendants had the right to
remove the railing; and that there was po claim in the plain-
tiffs’ declaration for encumbering the pass way with logs and
lumber, and therefore nothing could be recovered for that
cause.

The verdict was for the defendants, and the plaintiffs filed
exceptions to the rulings and instructions of the Judge.

Wells argued for the plaintiffs, contending, among other
grounds, that an exception wholly prevents whatever is ex-
cepted from passing. Co. Lit. 47 (a).

The soil covered by the pass way belongs to the plaintiffs.
The extent of the exception, and its location, is given, and the
term pass wey was used by the commissioners to designate the
object, and not to limit the right. It is placed on the same
ground as the road, and both are alike excepted from any right
of the defendants thereto.

But if the soil does not belong to the plaintiffs, they are en-
titled to the exclusive use of the pass way, and not merely to a
concurrent one with the defendants. It is the only approach
the plaintiffs had to their mill, and the commissioners intended
it for their sole use; and such is the fair import of their lan-
guage.

But if the right to usc the pass way was concurrent, and
they are tenants in common, still the conduct of the defend-
ants was not legal or justifiable.  The plaintifis erected a safe
railing without objection {rom the defendants, and it was torn
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down without notice. For this the defendants are liable. Co.
Lit. 200 (a); Newton v. Newton, 17 Pick. 201; Keay v.
Goodwin, 16 Mass. R. 1; Maddox v. Goddard, 15 Maine
R. 218; Porter v. Hooper, 13 Maine R. 25; 1 Chitty on
Pl. 180.

This was for a pass way only, and the defendants had no
right to use it for any other purpose. The rolling of logs
over the road is wholly inconsistent with its being used for a
passage way.

Bradbury, for the defendants, said that they merely took
down enough of the railing to use their ancient place for roll-
ing logs. The land was set off to the defendants, and the
plaintiffs had a mere easement over it. - The defendants could
use the land for every purpose not inconsistent with the right
of passing. ¢ The privilege of a pass way” is all the plaintiffs
have, and the very terms show that this mere right to pass was
intended, and nothing more, Passage way, or pass way, means
only a right of going over another’s land, and not the land
itself, Hilliard’s Abr. 257 ; 2 Cruise, 124; 16 Mass. R. 33 ;
1 Yeates, 167; 3 Kent, 419. Such way can be used only
according to the grant, and there can be no deviation from’
the place stated. Craise, title Ways, $ 16 ; Douglass, 745
Jones v. Percival, 5 Pick. 485; Miller v. Bristol, 12 Pick.
550; 1 T. R. 560.

The instruction as to the location of the passage way was
correct. 'The pond was excluded from it. Bradley v. Rice,
13 Maine R. 198,

'The opinion of the Court was prepared by

TexneY J. — The land set off in the partition to John Good~
tidge by metes and bounds, with all the privileges and appurt-
enances thereto belonging, embraces the premises in dispute,
and gives a title, subject only to the exception contained in the
commissioners’ report. 'The counsel for the plaintiffs contend
that this exception carries a fee in the land described as a pas-
sage way over the floom on the south side of the pond, twenty
feet wide and leading from the county road at the south end

Vou. x. 11
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of the bridge to the grist mill, where said road is now trav-
elled ; but if the fee is not by the language of the exception
in the plaintiffs, it is insisted, that the privilege in them is ex-
clusive, and that the defendants have no right to participate in
its enjoyment.

The plaintiffs are entitled to the privilege of a passage way ;
this is the language on which they endeavor to maintain
their action, and by the construction put thereon, it must stand
or fall. 'The word passage way cannot be any broader in its
signification’ than way or highway, and can have essentially
no different meaning. It must have been used to convey an
idea similar to that which is attached to the term way, although
it was not contemplated, that it would be located by authority
of law, like town ways or highways. '

A way is an incorporeal hereditament, and is a right of pas-
sage over another man’s ground. 3 Kent’s Com. 337. In Hus-
lius v. Shippam, 5 Barn. & Cres. 221, the Court say, “a right
of way or a right of passage for water (where it does not
create an interest in the land) is an incorporeal right and stands
upon the same footing with other incorporeal rights, such as
rights of common, rents, advowsons, &c.. Terms de la Ley, a
book of great antiquity, defines an easement to be a privilege,
that one neighbor has of another by charter or preenmiption
without profit, and instances, “as a way or sink through his
land or sueh like.” In Comm. v. Peters, 2 Mass. R. 125,
Sepewick J. remwarks, “where land is appropriated to the
use of a highway, the use only is taken; and except so far as
that goes, the right of soil remains precisely as it was before.
So much so, that the owner of the soil may recover in eject-
ment, subject however to the easement; and he has a right to’
the freehold and all the profits above and under ground, ex-
cept only the right of passage.” In Perley v. Chandler, 6
Mass. R. 454, Parsons C. J. says, «by the location of a way
over the land of any person, the public have acquired an case-
ment, which the owner of the land cannot extinguish or inter-
rupt ; but the soil and frechold remain in the owner, although
encumbered by the way. And every use to which the land
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may be applied, and all the profits, which may be derived from
it, consistently with the continuance of the easement, the
owner can lawfully claim.”

The grant of a sawmill, “ with a convenient privilege to
pile logs, boards and other lamber,” conveys only an easement
in the land used for piling. Thompson & al. v. Androscog-
gin Bridge, 5 Greenl. 62.

In the case at bar the privilege to the plaintiffs cannot by
any construction extend beyond the right of a passage way,
which gives to them an easement only over the land in ques-
tion. '

The right of the defendants to the land is encumbered by
the right of the plaintiffs to pass and repass over it as described
in the exception. To the plaintiffs’ right, is incident that of
rendering the passage way at all times safe and convenient;
and for this purpose he could erect railings where the situation
of the ground made it proper for such enjoyment. But in
doing this he could not unnecessarily deprive the other party
of any of the rights, which flow from his title to the fee in the
land ; he could not, unless essential to his own privilege, ex-
clude the defendants from any use, to which they might wish
to appropriate the land. The pond within their limits was
equally the freehold of the defendants, who were entitled to
the free and uninterrupted access from one to the other for all
and every purpose not inconsistent with the right secured to
the plaintifis. Unless it were necessary to the enjoyment of
the easement belonging to the plaintiffs, they could not take
to themselves any exclusive occupation of the premises, or ex-
clude therefrom the defendants.

The latter could roll logs from any part of the land falling
to them on the partition, unless it impaired the plaintiffs’ right
of passage. If the rights of both could exist together without
interference, the law will allow and require it. If the privilege
of the plaintiffs could have been preserved by their erecting a
railing, which would have permitted the enjoyment of the de-
fendants, it was the duty of the plaintiffs so to have construct-
ed it, and by omitting to do this, the defendants’ rights were
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invaded, and they were justified in causing the removal. The
cause was submitted to the jury on these principles, and the
verdict cannot be disturbed therefor.

The passage way was to be located on the south side of the
millpond, and to be twenty feet wide, and to extend from the
county road to the gristmill. A way imports a right of pass-
ing in a particular line. If a man grant a right of way over
his land, designating the course of it between certain fermini,
the grantee has no right to deviate from the course designated.
A right of way can only be used according to the grant, or the
occasion from which it arises. One having a right of way in,
through, over and along a slip of land, cannot have a way
across the land, These doctrines, found in the cases cited
for the defendants, are reasonable, and are well established.
Whenever an easement exists by grant, it may be enjoyed to the
extent of the legitimate meaning of the terms used, but to that
it must be confined.

In this case the termini, the width of the passage, and the
part of the lot, where it was to run, were fully expressed in
the Commissioners’ report. The plaintiffs had no right to de-
viate from the limits as laid down. The millpond, as it ex-
isted at the time of the partition, was excluded, so that the
passageway would be southerly thereof. If any erections were
made in, or over the pond as it was at the time of the division,
it was unauthorized, and could be legally removed by the de-
fendants.

The writ contains nothing upon which the jury could have
assessed damages for incumbering and obstructing the passage
with logs, and the instructions to the jury were in this respect
unobjectionable.

The evidence offered, that in the opinion of witnesses, the
railing torn down was necessary to the safety and convenience
of the plaintiffs in the enjoyment of the passage was properly
excluded. That was the question for the jury to determine
from all the facts, and not from the opinions of others of what
their verdict should be,

‘ Exceptions overruled.
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Isaac C. WeLcone versus James R. BarcHELDER.

In an action of trespass against a sheriff for goods attached by his deputy
on a writ and removed, in favor of a third person claiming to be the owner,
the deputy, on being released by the sheriff, is a competent witness for him.

And if a person had promised to indemnify the deputy for attaching and
taking the goods, the release of the deputy discharges all claim against such
prowmisor, and he becomes a competent witness for the sheriff.

Public policy authorizes a Judge of a Court to excuse himself from testifying
as to what witnesses have testified on trials before him ; but it furnishes no
ground of exception, should he not insist upon his right to be excused.

A witness may refresh his recollection from his minutes, made at the time
of the transaction.

If a debtor, unable to pay his debts, in contemplation of approaching death,
makes provision for his wife by a sale of a portion of his property for that
purpose, such sale is illegal and void as to creditors.

And if the purchaser, having knowledge of the facts, agrees to pay bona fide

debts with a part of the property, this will not alter the character of the
transaction.

TuE action was trespass, de bonis asportalis, for goods
attached and taken by E. C. Blake, a deputy of the defendant,
on Feb. 1, 1842, as the property of Michael Welcome, on a
writ against him in favor of Manning & Glover. 'There was
a report of the questions of law, decided by the Judge during
the trial, but no statement of the facts on which the ruling
was founded appeared therein ; but there was a motion on the
part of the plaintiff for a new trial, because the verdict was
against evidence, and a report was made of all the testimony
given in the case, under that motion.

The property attached was, on Dec, 27, 1841, the property
of Michael Welcome, The plaintiff claimed the property
under a bill of sale of that date, and the defendant claimed to
hold it on the ground that the bill of sale was fraudulent and
void as to creditors, One of the witnesses called by the plain-
tiff, gave this account of the matter, That he was called to
make a bill of sale of goods from Michael Welcome to the
plaintiff, and did make it, the goods being estimated to be of
the value of one thousand dollars; that a portion of the goods
in the store, consisting of broken parcels, was not included ;
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that he also made a bond and a deed; that the mode of doing
the business was such as the witness chose to adopt; that
Michael was very sick at the time with a fever, and, he had no
doubt, expected soon to die, but did not; that negotiable notes
from the plaintiff to Michacl, to the amount of §500,00, were
given ; that the debts mentioned in the bond were said by
Michael to be principally for borrowed money, and upon some
of them the plaintiff was surety ; that either Michael or the
plaintiff’ said he was afraid there might be attachments made
by some of the persons mentioned in the bond, and there
would be a sacrifice of the property; that Michael wished the
business to be done, because he was afraid he should die; that
he was very anxious that those debts should be paid; that
Michael expressed great anxicty that his wife should have
something after his decease; that the witness told him, that
the notes should be written payable 1o his order, and he could
do as he pleased with them ; and that Michael told his wife to
put the notes in his pocket-book.

The report was drawn up by the counsel for the plaintiff,
and the counsel for the defendant did not agree as to the evi-
dence given ; and the papers do not show which was considered
to be correct.

The report shows, that the counsel for the plaintiff objected
to the competency of W. R. Prescott, W. Manning, A. Red-
ington, Jr. and E. C. Blake, as witnesses, and that they were
admitted ; Blake, the oflicer who made the attachment, hav-
ing produced a release from the defendant, discharging him
from all liability. The testimony of Judge Redington was
objected to, because he produced his minutes of testimony,
taken at the trial before him in the District Court, and read
them while giving his testimony. SuepLey J. presiding at the
trial, upon this objection being made, remarked to the witness,
that he was aware of the rule, that the notes could be used
only to refresh his memory. The witness was then inquired
of by the plaintifi’s counsel, whether he could recollect the
testimony except from his minutes. He stated that most of it
he could not, that some portion of it was so peculiar, that he
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could not say, that it was not strongly impressed upon his
memory without them, and referred to the testimony, and -said,
it was so impressed on his mind, and read it from his minutes,
no further objection being made to it.

The jury were instructed, that if they were satisfied, that
the sale was made by the witness, Michacl Welcome, with the
intention to defeat or delay his -creditors, and prevent them
from obtaining payment of his debts to them, until it might
suit his convenience to pay them, and that the plaintiff at that
time knew that such was the intention and assented to the
purchase with that knowledge, the sale would be void against
such creditors; that said Michael, if unable to pay his just
debts, could not, in contemplation of death, legally make any
provision for his wife by a sale of a portion of his property for
that purpose ; that if the sale was made from fear of attach-
ment and to prevent a sactifice of the property, and to put his
creditors in a position that they must wait his pleasure to pay
them, the fact that he iniended to pay them, when convenient
to him, if believed, with the fact, that they were afterwards
paid, would not prevent the sale from being considered - fraud-
ulent as to the creditors not paid. '

The verdict was for the plaintiff for a small sum, and, as the
report states, apparently for goods attached and taken out of
the plaintiff’s hands by the officer, not included in the bill of
sale from Michael Welcome. If the rulings and instructions
of the Judge were. incorrect, the verdict was to be set aside.

Wells and H. K. Baker argued for the plaintiff.

In support of the argument to show that the ruling in re-
lation to the witnesses was erroneous, they cited, Harper v.
Little, 2 Greenl. 14; 1 Stark. Ev. 128; 1 Greenl. Ev. 408,

" They . contended that the instruction in relation to making
provision for the wife was too general, as it did not admit of
making any provision whatever. It could not be fraudulent

. to make the same provision the law allowed to the widow, as
it took nothing from the creditors. :

In the argument to show that the instructions respecting
what sale would be fraudulent, were erroneous, they cited,
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Wheaton v. Sexton, 4 Wheat. 503 ; Gardiner Bank v. Wheat-
on, 8 Greenl. 313 ; Northampton Bank v. Whiting, 12 Mass.
R. 114 ; Stevens v. Bell, 6 Mass. R. 339.

Bradbury and H. /. Paine argued for the defendant, con-
tending that the rulings and instructions were strictly correct,
and wholly unexceptionable on the part of the plaintiff. They
cited Howe v. Ward, 4 Greenl. 195; Goodwin v. Hubbard,
15 Mass. R. 210; Reed v. Jewett, 5 Greenl. 96; Harris v.
Sumner, 2 Pick. 129.

The opinion of the Court was drawn up by

Warrman C. J.—In this case exceptions to the ruling of
the Judge at the trial were taken, and a motion for a new trial
also filed. It is difficult to see upon what ground either of
them can be sustained. As to the exceptions to the ruling, in
reference to the admissibility of the witnesses introduced by
the defendant, we think the ruling was correct. 'The deputy,
who made the attachment, had been released by the defend-
ant ; so that he had no interest to testify in his favor. 1If the
plaintiff were to recover the full amount of his claim against
him, he could have no remedy over against the witness; who
must pay the proceeds of the sales of the goods sold by him,
over to the creditor: for the recovery of the value of the de-
fendant, would uperate an extinguishment of any claim the
plaintifil might otherwise have had against the witness; and if
the plaintiff fails of a recovery against the defendant, it must
be because he would have no right to recover against either
the witness or the defendant. The bond, by which it was
supposed Prescott and Manning had become interested, was,
as they state, surrendered to be cancelled, and was cancelled ;
so that any interest they might have had, had ceased. Besides,
they had only become responsible to indemnify the deputy,
who had been released by the defendant; and this action,
being against the defendant as sheriff, it was, even if their
bond were uncancelled, indifferent to them whether the plain-
tiff recovered against the defendant or not. As to Judge
Redington, it is true, that he might have been excused from
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testifying if he had insisted upon it. Public policy would have
authorized it. But it is no ground of exception that he did
not insist upon his right to be excused. As to his refreshing
his recollection from his minutes, the practice would clearly
warrant it : that he testified to any material fact which his
minutes did not enable him to recollect, does not appear.

We are equally well satisfied, that there is no just ground
of complaint, that the Judge instructed the jury, that it was
not competent for Michael Welcome in contemplation of ap-
proaching death, if unable to pay his debts, to make provision
for his wife, by a sale of a portion of his property for that
purpose. Because the court of probate, after his decease,
would have a right to do something of the kind, could form no
reason, as urged by the plaintiff’s counsel, why he should be
authorized to make a voluntary conveyance, for the purpose,
in his lifetime. All such conveyances are illegal and void.

That the verdict is right in this case we see no reason to
doubt. That the plaintiff had purchased "nearly all the visi-
ble attachable property of his brother, an insolvent debtor,
avowedly to aid him in securing it from attachment, by bona
fide creditors, and without consideration, to secure a considera-
ble portion of it for the benefit of his wife, was abundantly
proved. His agreeing to pay bona fide debts with a part of it,
cannot alter the character of the transaction. If he had been
content to purchase simply enough to indemnify himself, for
the liabilities he was under for his brother, and for that pur-
pose solely, it would have been otherwise.

Exceptions and motion for a new trial overruled and judg-
ment on the verdict.

Vor. x. 12
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There dre general and particular customs, and those relating to a particular
trade, or business. General customs are such, as prevail throughout a coun-
try, and become the law of thut country; and their existence 1= to be deter-

/ mined by the Court. Particular customs are such, as prevail in some county,
city, town, parish, or place; their existence is to be determined by a jury
upon proof; the Court may overrale such cnstoms, if they be against natu-
ral reasorf; and when proved and allowed, they are binding upon all

over whom they operate.

There are usages also showing a particular mode, or amount of‘ compensa-
tion in a particular business or employment; but these do' not necessarily
bind all, and can never be allowed to operate against an express contract.

It is competent to admit testimony to prove the usual:cormpensation claimed
and paid, for the purpose of enabling a jury to determine what is a reason-
able compensation, in the absence of a special contract, in cases of the like
kind, such as the usual charge for wharfage, for freight or carriage of goods,
for the services of commission merchants, auctioneers, of the various classes
of mechanics, of kphysicians and of attorneys. o

But there must be some proof, that the contract of employment had refer-
ence to the usage, or proof arising out of the position of the parties, their
knowledge of the course of business, their knowledge of the usage, or
other circamstances, from which it can be inferred or presumed, that they
‘had reference to it, or it will not necessarily be binding upon them.

When a usage, vegulating the compensation to be paid for a particular
description of personal services, has been proved, whether the usage be, or
be not reasonable, is for the decision of the Court and not of the jury. 'The
true question for the consideration of the jury, in such case, is, whether the
usage was so generally known and acted upon that the parties, from that
and the other facts and circumstances proved, must be presumed to. have
had reference to it for the compensation to he paid; as in such case it
would become, as it were, a part of their agreement, and binding upon
them. '

And if there be such error of the District Judge, this Court cannot enter
upon the merits of the case, under a bill of exceptions, and decline granting

. a new trial, on the ground that the usage proved was an unreasonable one.

Exceerions from the Middle District Court, RepiveTon J.
presiding. Assumpsit for money had and received by the de-
fendants, partners in practice of the law in the city of Portland.
The defendants admitted that they had received the money in
satisfaction of a judgment for costs of a suit recovered by the
plaintiff in a suit brought against him in the Circuit Court of-
the United States by Robert Eastman, for the infringement of
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a patent right, in which suit the (lcfuulant:, were the only

counsellors and attorneys for the then defendant and present

plaintiff, from the entry thereof at May Term, 1833, to the

trial and close thereof in Gctober, 1841. The defendants also

admitted the receipt of 5,00 from the plaintiff during the -
pendency of the first suit.

The defendants claimed the right to retain the whole of the
bill of costs, exclusive of witnesses’ fees and money advanced
by their client, the now plaintiff, in addition to the regular
chafge for term fees and arguing fee, as belonging to them as
attorneys in the suit, on a successful defence, by the common
usage of the bar in Portland for many years. The plaintiff
denied such right, and claited to recover the costs, above
payment of the regular term and arguing fees.

To show the usage, several of the oldest counsellors at law,
and most extensive practitioners at the Camberland Bar, stated,
in their depositions, that the practice in that county, in the
State and United States Courts, had been for many years for
the attorney to charge his client with a term fee at each term,
excepting at the term at which the case was argued, when
an arguing fee was charged instead thereof; and in addition
thereto, when the defendant prevails, to charge his client with
the taxable costs, exclusive of witnesses’ fees and money ad-
vanced by the client, The plaintiff seasonably objected to the
admission of this testimony, but it was admitted.

The plaintiff, with the view of showing that the defendants
had agreed with him as to the amount of their charges, read a
letter from them directed to him at Waterville, dated April 7,
1841, in which they say: “ Yours of the 5th inst. we have this
day received ; in answer, have to say that the U. 8. C. C.
does sit here on the Ist day of May next. We send you, as
requested, our bill against you, and if the cause is tried, our
charge for arguing fee and services at the May Term will pro-
bably be about §30.” With this was sent a bill of the regular
charges at each prior term, and of some small payments.

The plaintiff contended, that the usage, in order to avail the
defendants, must appear to have been certain, ancient, general,
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frequent and reasonable; and that the usage here proved was
wanting in these requisites.

Rebpineron J. presiding at the trial, called the attention of
the jury to the fact, that there was no proof that Bodfish had
travelled to or attended at the Circuit Court, and also to the
fact, that the defendants had charged their regular term and
arguing fees; and then instructed them, that each branch of
business had its general customs or usages, according to which
parties are presumed to contract when no particular bargain is
made ; that in this case, so far as it was necessary for the de-
fendants to show that the usage relied upon was ancient, cer-
tain, general and frequent, the depositions, if believed, did
sufficiently establish it ; that the question whether the usage
was a reasonable one, he should refer to them; and that if
they found it to be a reasunable one, they ought to allow the
defendants’ claim; otherwise they ought not to allow it.

The jury found a verdict for the plaintiff, and did not allow
the claim of the defendants for the travel or attendance taxed
for the plaintiff in Eastman’s suit against him ; and the defend-
ants filed exceptions.

J. H. Williams, for the defendants, said that the point
intended to be presented by the exceptions in this case, was,
that the reasonableness of the usage upon which the defend-
ants rely, is @ question of law merely, to be adjudged by the
Court exclusively ; and not to be submitted to the independent
decision of the jury, as it was at the trial of this cause. 'The
truth of the facts alleged being once ascertained, it is for the
Court alone to decide upon their legal character and effect.
The reasonableness is a question of equality and degree, and to
be adjudged by the reasoning faculties— of legal character, to
be determined by legal reason. All that the jury have to deal
with in the matter of a usage is, the proof that it is certain,
general, frequent, and ancient. Whether it be reasonable or
not, is a question for the Court to adjudge.

The following authorities were cited, with comments on
some of them. Co. Litt. 62 (a); ib. 97 (b); Com. Dig;
Temps. D ; Bull. N. P. 275; 1 Bos. & P. 388; 1 T. R. 168;
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1 N. H. R. 140; 11 Johns, R. 206; 2 Greenl. 249; 17
Maine R. 230; 1 Wils. 63; Co. Litt. 56 (b); 1 Greenl.
135; Graham on New Trials, 283; 24 Pick. 84; 17 Maine
R. 464; 3 Bingh. N. C. 99; 5 Bingh. N. C. 121; 9 Ad. &
Ellis, 406.

Noyes, for the plaintiff, remarked, that he did not intend to
deny that the question of reasonableness or unreasonableness
of a usage or custom, is for the Court, and not for the jury;
but should contend, that upon other principles of law, equally
well established, the plaintifl’ was entitled to retain his verdict.

No evidence of the usage, in this case, should have been ad-
mitted by the Court, and therefore the verdict is right. There
was an express contract between the parties as to the amount
of compensation, and this appears by the letter; and no usage
can be admitted to vary or change an express contract. 2 Cr.
& J. 244 ; 2 Sumn. 567; Park on Ins. 416; 1 Pick. 29. It
was inadmissible to show, that the costs of travel and attend-
ance, recovered by the present plaintiff against Eastman, were
a perquisite of his attorneys in that case. The costs were by
the statute the property of the defendant in that suit, and his
right thereto was as perfect, as to any other property he had.
No usage can control the acts of the legislature. 17 Maine R.
462; 7 Pet. 28; 21 Pick. 485; 17 Mass. R. 111; 13 Maine
R. 171; 1 Pick. 177; 12 Pick. 107; 14 Pick. 142; 2 Wash.
C.C.R. 24.

If the evidence was admissible, still the verdict is as it should
have been. This is not a general usage throughout the whole
community, of which every person must take notice, but a
mere special and local one of certain persons in the County of
Cumberland. The defendant was a resident in the County of
Kennebec, and could not be presumed to know of this Cum-
berland usage. It should have been proved to have come to
his knowledge as matter of fact. 2 Cr. & J. 136. 'That a
particular usage should have any influence upon the rights of
the parties, both must have had knowledge of its existence,
and have contracted with reference to it. 9 Pick. 198; 9
Mass. R. 155; 11 Mass. R. 85; 17 Mass. R. 452; 14 Pick.



94 KENNEBEC.

Jodfish ». Tox.

142. As the plaintiff had no knowledge of any such usage,
it should have had no influence on the verdict. The usage
set up is an unrcasonable one, and should on that ground be
disregarded.

The verdict being right, the Court will not grant a new trial.
Rev. Stat. ¢. 97, § 19, and c. 96, $ 19, do not require, that a
new trial should be granted for every error in the instruction
of a Judge; but this Court are to ““do therein what to law
and justice appertain.” If the Judge crroneously submits a
question to the jury, which was for the Court, and the jury
decide right, a new trial will not be granted. 17 Maine R.
453 ; 7 Greenl, 442; 15 Maine R. 390; 16 Maine R. 77.

J. H. Williams, in reply, protested against the propriety
of the course of argument pursued by the plaintiff’s counsel.
The bill of exceptions should merely state enough of the facts
to show the relevancy of the decisions of the questions of law
of which complaint is made. They do not show the merits of
the case. On exceptions, from the District Court, the only
~ question is, were the rulings and instructions right in point of
law. This has been frequently decided in Massachusetts and
in our own State. If a different rule is to be adopted, the
whole evidence must be stated in each bill of exceptions; a
practice which has been decided to be improper. 1 Mete.
230; ib. 503 ; 18 Maine R. 418; 19 Maine R. 372.

He also contended that the positions taken on behalf of
the plaintiff, as the casc is now presented, were erroneous, or
inapplicable,

The opinion of the Court was drawn up by

SurrrLey J.— The defendants were permiited to introduce
testimony to prove a usage, existing among the members of
the legal profession in the county of Cumberland, to charge
the travel and attendance taxed for the defendant as a com-
pensation contingent and dependent upon a successful defence,
and in addition (¢ the usual charges for services. And the
presiding judge submitted the reasonableness of the usage to
the decision of the jury. There are general and particular
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customs, and those relating to a particular trade or business.
General customs are such, as prevail throughout a country and
become the law of that country; and their existence is to be
determined by the Court, Particular customs are such, as pre-
vail in some county, city, town, parish, or place. Their exist-
ence 1s to be determined by a jury upon proof. The Court
may overrule such a custom, if it be against natural reason.
When proved and allowed it is binding upon all, over whom
it operates. 'The customs, or perhaps more appropriately de-
nominated usages, of trade and business, are not necessarily
limited to a particular place, but to a particular business or
employment. ‘There are usages also showing a particular mode; »
or amount of compensation in a particular business or employ-
ment. But these usages of trade and of compensation do not
necessarily bind all, and can never be allowed to operate
against an express contract.

It is contended, that the testimony to prove the usage in
this case was improperly received, and that, if the jury disre-
garded it, there is therefore no just cause of complaint. Itis
not unfrequent to find testimony received, to prove the usual
compensation claimed and paid, for the purpose of enabling a
jury to determine, what is a reasonable compensation, in the
absence of a special contract, in cases of the like kind; and
how far the parties may have contracted with reference to it.
Examples may be found in the reception of testimony to prove
the usual charge for wharfage, for the freight or carriage
of goods, for the services of commission merchants, of auc-
tioneers of merchandize and money brokers, of various classes
of mechanics, and of physicians. And as there is one law
for all, without regard to the character of the business or call-
ing, the like testimony may be received to enable a jury to
decide upon a reasonable compensation for the services of an
attorney. It is further contended, that it should not have been
received because there was proof in the letter of the defend-
ants of a special contract to perform the services for an agreed
compensation. 'The usage does not appear to be, as the argu-
ment supposes, in conflict with the contents of that letter. Nor
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does the letter shew, that there was a compensation agreed
upon between the parties. It was written, while the suit was
pending, and states the charges, which would be claimed for
the services performed. The uswage does not present any
other or different claim as then existing. It presents one as
first arising upon a determination of the suit, favorably for the
defendant. Again it is said, that it was improperly received,
because the usage would appropriate to the attorney as his
property, costs, which by law are taxed for and become the
property of the party. The usage as proved does not assume
to change the law, and to decide that to be the property of the
attorney, which the law determines to be the property of the
party. The statement of it is, that it is usual ¢ for the attor-
ney to charge his clieat with the taxable costs exclusively of
witnesses’ fees and moneys advanced by the client”” This
would seem to admit rather than deny, that the legal costs be-
long to the client, and to claim them of him only as a pay-
ment to be made by him out of his own property.

It is further contended, that the usage is an unreasonable
one, and might therefore properly be disregarded. It is always
within the power of the party to make a special contract for
the compensation of his attorney, and no usage can have any
effect upon his rights, when he has made one. There is noth-
ing in the usage, which determines, that the compensation
must necessarily conform to it, when no such special contract
has been made. There must be some proof, that the contract
of employment had reference to it, or proof arising out of the
position of the parties, their knowledge of the course of busi-
ness, their knowledge of the usage, or other circumstance,
from which it can be inferred or presumed, that they had refer-
ence to it, or it will not necessarily be binding upon them. If a
usage of this description, which can only bind the parties from
actual proof, or such as would authorize the presumption, that
they had reference to it in making the contract of employment,
could be the proper subject for the consideration of either
Court or jury for the purpose of deciding, whether it was un-
reasonable and void, the Court would not feel authorized to
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declare it to be so. Espccially after it has been declared, that
a custom for the advantage of a particular person or corpora-
tion to have the sole use of a trade in a certain place may be
good, if the one claiming it have stock enough to serve the
place. Mitchell v. Reynolds, 10 Mod. 131. The true ques-
tion for the consideration of the jury was, whether the usage
was so generally known and acted upon, that the parties from
that and the other facts and circumstances proved. must be
presumed to have had reference to it for the compensation to
be paid. In such case it would become, as it were, a part of
their agreement and binding upon them. The error consisted
in presenting instead of this question, that of the reasonable-
ness of the usage, to the consideration of the jury.

The counsel for the plaintiff further, in effect, contends, that
if the testimony was properly received and incorrectly submit-
ted to the jury; that the Court should enter upon a considera-
tion of the merits, and decide, that the usage ought not to
have any influence upon the rights of the parties. How far
the parties in the contract of employment had, or may be pre-
sumed to have had, reference to the usage, is not presented
for the consideration of the Court by this bill of exceptions;
nor can it be properly made the subject of examination and
consideration at this time. T'o enable it to be properly pre-
sented and considered, the exceptions must be sustained, the
verdict set aside, and a new trial granted.

Vor. x. 13
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Freeman's Bank versus Ricuarp H. Vose.

A debtor conveyed to the defendant in a bill in cquity a mill, by a deed in
the form of a common deed of warranty, but having at its conclusion the
additional words; provided that if the grantor pay all liabilities due from
him to the plaintiffs in the bill in equity, and also to five others, without
saying that the deed should then be void; the defendant sold the mill at
auction at the request of the plaintifis and made a conveyance of his right
thereto, having special reference therein to the deed to himself and with
their assent, took from the purchaser, onc of the five named with the plain-
tiffs in the first deed, an agrcement to pay over to the plaintiffs a certain
portion of the consideration money, provided his title to the mill should
prove good and ¢ffectual in low as a deed of trust or in mortgage; and the
defendant requested the purchaser to pay to the plaintiffs the money due to
them, but he refused to do so until after the question as to his title was
determined. It was held, that although the purchaser had a good title,
absolutely or as a mortgage, that the bill in equity could not be supported
against this defendant, and must be dismissed.

Turs was a bill in equity, and was heard on the bill and
answer. On Nov. 18, 1836, Wheeler & Perkins conveyed a
steam sawmill to the defendant and Harlow Spaulding. The
deed was in the usual form of a deed of warranty to the con-
clusion of the words, *lawful claims and demands of all per-
sons.” Then follow these words: ¢ Provided nevertheless,
that if the said Wheeler & Perkins shall pay, or cause to be
paid, all liabilities now due, or which may hereafter be due
from them to the Freeman’s Bank, upon paper indorsed by said
Vose or any other individual ; also any sum due or hereafter
to become due from said Wheeler & Perkins to the Augusta
Bank ; also any sum due or to become due from them to the
Granite Bank and to the Neguemkeag Bank ; also any sum
due, or which may become due to Joseph Eaton of Winslow
or to 8. Eaton.” The deed closes with the date, without any
provision, that it shall be void on the payment of those de-
mands. The corporations and persons described in the pro-
viso, requested that the premises should be sold at public
auction, and the sale was thus made to Joseph Eaton, one of
the persons therein named. Vose by his deed of Sept. 29,
1840, “in consideration of $2500,00, paid by said Laton,
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and said sum is applied to the payment of the debts specified
in a deed of supposed trust from Wheeler & Perkins to Vose
& Spaulding,” dated, &c. conveyed an undivided half of the
mill, «the aforesaid premiscs having been sold at auction by
direction of the creditors named in said deed from Wheeler &
Perkins.” 'The other half was conveyed to Eaton by a similar
deed. The bill alleges that all the debts are paid excepting a
claim of the plaintiffs and one in favor of the Neguemkeag
Bank, and that the proceeds of the sale to Eaton are sufficient
to pay the whole. 'The defendant, in his answer, states the
facts, says the sale was made at tlie request of the plaintiffs,
and “that to secure the payment of the consideration, with
the consent of the plaintiffs, he took from Eaton a writing by
which he agreed to pay the phintifls and the Neguemkeag
Bank the balance in his hands, after deducting his own claim,
provided that the title he derived from his deeds of the mill
should prove good and effectual in law, either on the ground
that the deed from Wheeler & Perkins to Vose & Spaulding
should enure to his benefit, as a deed of trust, or a mortgage.”
The answer then alleges, that the defendant has requested
Eaton to pay the plaintiffs, but that he has refused so to do
until that question is determined, and that the defendant has
no means of enforcing the payment, at least until that question
is determined.

Bradbury, for the plaintifis.

Vose, pro se.

The opinion of the Court was by

Warrman C. J. — This cause must be considered as having
been set down for argument upon the bill and answer; the
facts to be gathered from which are, that, on the eighteenth
day of November, 1836, Messrs. Wheeler and Perkins made
a deed conveying a certain parcel of real estate to the defend-
ant and one Spaulding. The deed in its terms is absolute;
but, from certain recitals at the close of it, it would seem, that
the parties may have intended to make it conditional. The
recital however, stops without the necessary conclusion to make
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it so; and is therefore senseless and inoperative. And on a
proper bill for the purpose being presented, if it appeared that
a mortgage was actually intcnded, and that the omission to
make it so was from accident, the Court might reform it, if it
were between the original parties to the deed. But, as the
deed now stands, it must be regarded at law as having convey-
ed an absolute estate to Vose and Spaulding: and the title
has now, under that deed, and by virtue of conveyances from
Vose and Spaulding, and one Hallet, under Spaulding, passed
to Joseph Eaton. 'The title in Eaton, therefore, has become
perfect and indefeasible, unless he purchased with knowledge,
that the estate was intended, by Wheeler and Perkins and
their grantees, to have been conveyed in mortgage: in which
case the conveyance as to him would be sabject to be reform-
ed, so that he would hold it only as mortgagee. But it can
probably make no difference to him, whether his estate in the
premises is a fee simple, absolute or conditional, for the right
of the mortgagors to redeem, if the conveyance is to be re-
garded as a mortgage, would depend on the payment of the
whole amount due to the plaintiffs, and to the Neguemkeag
Bank, and to said Iiaton; the amount of the debts of whom
may very much exceed the value of the premises; and in such
case render it morally certain, if the deed of Wheeler and
Perkins were reformed into a mortgage, that neither they, nor
any one under them, would ever redeem the premises.

The defendant does not question the eflicacy of the deed to
him and Spaulding, either as an absolute deed, or a mortgage ;
and, in either case, in trust for the payment of debts due to
the plaintiffs and others; and he has conducted in reference
to it, so far as appears, in entire good faith; and has, at the
express request of the plaintiffs, made a conveyance of his
estate in the same to the said Eaton. Personally he has real-
ized nothing from it. Faton, according to the statement,
would seem now to have become the trustee of the plaintiffs,
and of the Neguemkecag Bank, for the balance remaining in
his hands, after paying the amount due to himself. As he has
not been made a party to this bill, however, we are not to be
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understood as adjudicating upon his rights and liabilities. The
plaintiffs appearing to have no well founded claim against the
defendant, the bill must be dismissed. The defendant may
be allowed his costs.

Heman B. Horn versus Narunan Nasow & al.

By the provisions of the Rev. St. c. 148, a bhond takeun of a debtor, under
arrest or imprisonment, by the oflicer, is valid as a statute bond, although
the penalty, from mistake, accident or misapprehension, shall exceed or
fall short of double the sum for which such debtor was arrested or imprison-
ed ; and the rights of the parties are to be regulated by the statute.

Where no attempt has been made to perform the condition of a poor debtor’s
bond, valid under the statute, the measurc of damages is preseribed by the
thirty-ninth section of Rev. St.c. 148.

‘When the principal has not attempted to perform any of the conditions of
a poor debtor’s bond within the prescribed time, and it has become forfeit-
ed, if he afterwards files his petition and obtains his discharge as a bank-
rupt, this cannot discharge his surety.

Tue action was debt against Nathan Nason and Reuel Ja-
cobs, commenced April 9, 1842, upon a poor debtor’s six
months bond, dated Oct, 8, 1841, in the penal sum of $69,46,
given by Nason, as principal, and by Jacobs, as surety, to pro-
cure the release of the former from an arrest, that day made
upon an execution against him in favor of the plaintiff, issued
on a judgment, recovered in 1841, for §28,19 damage, $6,36
costs, 15 cents for execution, $ 1,69 officer’s fees and interest,

At August term of the District Court, 1842, the defendants
filed a written offer to be defaulted for one dollar, debt, and
costs to be taxed according to law.

At the trial in the District Court, April Term, 1843, Nason
proved that he received a discharge as a bankrupt, on Nov. 1,
1842 ; having filed his petition on April 19, 1842 ; and it was
also proved that he had no visible property, liable for the pay-
ment of debts, at the time of his arrest on the execation.

After the trial was finished, the parties agreed to turn the
evidence given into a statement of facts, with authority for the

Ny
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Court to draw any inferences and to decide any questions of
fact, which a jury would be authorized to do; and thereupon
Repineron J. then presiding, ordered judgment to be rendered
aginst Jacobs for one dollar, damages, and legal costs to the
time of the offer to be defaulted, and that Jacobs should re-
cover costs afterwards, and that Nason should recover costs
against Horn. 'The plaintiff appealed.

Bradbury, for the plaintiff, said that allowing costs for Na-
son from the first term was clearly erroneous. If entitled to
any costs, it could only be after proving his discharge.

The plaintiff is entitled to recover the amount of his debt,
costs, officer’s fees and interest, under the provisions of Rev.
St. ¢. 148, §$ 39. The principal did not file his petition in
bankruptey until after the bond had become forfeited. He
did nothing towards a performance of the condition of the
bond, and the measure of damages, is fixed by the statute,
if this is entitled to be considered as a statute bond. By the
43d section of the same chapter, when the penalty is accident-
ally made too large or too small, the bond is nevertheless a stat-
ute bond.

There is no ground whatever here for contending that the
surety is discharged by the certificate of the principal under the
bankrupt law. 'There was no possibility for the principal to
perform. He had not even filed his petition until ten days
‘after this suit was brought.

Child, for the defendant, contended that this was not to
be considered a statute bond. It certainly is not such under
the twentieth section, because the penalty is not for double the
sum for which the arrest was made. It is not made so by the
forty-third section. That was not intended to make the bond
a statute bond, but like very many other provisions in the Re-
vised Statutes, was intended to enact the decisions of the
Court on the subject, and to confirm them, instead of de-
stroying them. This section is merely in affirmance of the
common law.

But even if it is to be considered good under the statute,
the defendants are entitled to have judgment rendered for the
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damages actually sustained only, under the general provisions
of the statute allowing chancery in bonds with a penalty.

The surety is discharged by the discharge of the principal
under the bankrupt act. The argument in support of this
position will be made in another case, to be argued at this
term.

The opinion of the Court was prepared by

SuepLey J. — This suit is upon a poor debtor’s bond. The
case does not disclose any attempt to perform the condition.
The bond had become forfeited before the principal filed his
petition to be declared a bankrupt. The rights of the plaintiff
were fixed. A debt had become due to him upon it from both
principal and surety. The subsequent discharge of one of his
debtors by the proceedings in bankruptey did not discharge
the other or affect his right to recover against him.

The bond was not made in double the sum, for which the
debtor was arrested or imprisoned as required by statute, c.
148, $ 20. Bonds not in conformity to the statute provisions
made before the late revision of the statutes were not consid-
ered as authorized by any s:atute provision, and the rights of
the parties to them could not therefore be considered as regu-
lated by statute. 'Those rights were in all respects to be de-
termined by the rules of the common law. In the late revis-
jon a new provision was introduced in c. 148, § 43, declaring,
that a bond taken of a debtor under arrest or imprisonment by
the officer shall be valid, although the penalty from mistake,
accident or misapprehension, shall exceed or fall short of the
sum required by law. This bond is therefore valid by virtue
of that provision ; and it would seem to follow, that the rights
of the parties should be regulated by the statute. In addition
to this it appears, that the bond was taken by virtue of the
twentieth section, and the thirty-ninth section provides, that if
the debtor fail to fulfil the condition of: any such bond, that is,
one taken by virtue of the twentieth section, the same shall be
forfeited, and judgment in any suit on such bond shall be ren-
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dered for the amount of the exccution and costs and fees of
service, with interest on the same.

It is said that this construction will operate as a repeal of
the twentieth section so far as it determines the penal sum of
the bond. This 1s not perceived. That provision will con-
tinue to be binding upon the debtor and the officer. A viola-
tion of it is only excused in case of mistake, accident, or mis-
apprehension. The twenticth and the forty-third sections may
welk exist together, and the provisions of both have their
appropriate and designed eflfect. The latter seems to have
been intended to secure to the judgment creditor the same
rights, to which he would have becen entitled, if no such mis-
take, accident, or misapprehension had occurred. And such
a provision may well be permitted to operate according to a
literal interpretation of the statute, when the only effect is to
prevent the obligors from taking advantage of any such mis-
take, accident, or misapprehension in which they have partici-
pated in making the bond.

'The plaintiff is entitled to judgment against Jacobs accord-
ing te the provisions of the thirty-ninth section; and Nason
is entitled to a judgment in his favor with costs in this Court

only.

Epuram Craccin versus Jomx F. BaiLey.

If neither of the alternatives of the condition of a poor debtor’s bond be
performed within the six months, the surety is not discharged from his
liability by the principal debtor’s filing his petition in bankruptey before the
expiration of the six months, and, after that time, obtaining his certificate
of discharge as a bankrupt, under the bankrupt law of the United States.

Desr on a poor debtor’s bond, dated August 25, 1841,
given to the plaintiff by the defendant and Willard Bailey, to
procure the release of the latter from arrest on an exccution in
the plaintiff’s favor against him. Willard Bailey did not per-
form either of the alternatives named in the condition of the
bond within the six months. If the defendant was entitled to
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give the same in evidence, it was agreed by the parties that on
Feb. 15, 1842, Willard Bailey filed his petition in bankruptcey ;
that on April 5, 1842, he was declared a-bankrupt; and on
August 8, of the same year, he received his certificate of dis-
charge as a bankrupt, under the provisions of the United
States late bankrupt act. It is unimportant to state the facts
or arguments bearing on the question of damages, as the de-
cision of the Court on the same point was made in another
case. The Court were authorized to enter a nonsuit or de-
fault.

Lancaster, for the plaintiff, contended, that the proceedings
in bankruptcy were not admissible in evidence, because they
do not show a performance of either part of the condition of
the bond, and because they were irrelevant, the bond not being
forfeited at the time the petition was filed, and so not a debt
proveable under the commission. 2 B. & A, 802; 5 B. &
A. 250; 1 Burrow, 436; 3 B. & A. 521; Cowp. 24; 4
Scott. N. S. 287 ; Petersdorfi’s Abr. 641.

If the proceedings are admissible, they cannot operate as a
discharge of the surety, for the discharge was not obtained
until long after the bond was forfeited, and the defendant had
become liable, and because it was uncertain at the time the
bond was forfeited, that a discharge would ever be obtained.

But if Willard Bailey is discharged, the defendant is not.
The proviso in the bankrupt act saves the liability of sureties.

The decisions under the bankrupt act of 1800 do not apply,
because there is a very material difference between the two
acts; and decisions respecting the liability of bail rest on en-
tirely different principles, and have no pertinency in the pres-
ent case.

J. L. Child, for the defendant, contended that the discharge
of Willard Bailey, the principal, as a bankrupt, was a complete
bar to the present suit. '

All proceedings in bankruptcy relate back to the time of
filing the petition. Law Reporter, Vol. 5, pages 12, 307, 328,
363, and 367. All the property which he then had, vested

Vor. x. 14
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in the assignee, when appointed ; and whether he obtains his
discharge or not, all the asscts go to the assignee, and are dis-
tributed under the bankrupt law.

The discharge, as shown by the certificate, is a discharge of
the debt, as of the day of the presentation of the petition in
bankruptey. 'The certificate itself is conclusive on that point,
and cannot be drawn in question in the state courts, the Unit-
ed States courts having exclusive jurisdiction of the subject
matter of the adjudication. Bankrupt Act, § 6 ; 5 Binn. 247;
2 Day, 70; 4 Day, 79; 6 Law Reporter, 93. All matters
touching the administration of the bankrupt law, belong to the
bankrupt court. In an action on the bond, the record of the
discharge of the insolvent is conclusive as to his compliance
with all things required by law to entitle him to a discharge,
14 Serg. & R. 173 ; 3 Petersd. Abr. 667, 670.

A discharge of Willard Bailey from the debt, is the same
thing as discharging the debt, because he alone was holden for
it. 'The bond is only a substitute for the detention of the body
of the principal, is but collateral to it, and is not a satisfac-
tion of the judgment. Spencer v. Garland, 20 Maine R. 75
Hathaway v. Crosby, 17 Maine R. 449. The bond is not a
joint and several contract, for in such case each could perform
the conditions. Willard Bailey only could perform, and the de-
fendant was merely the surety for his performance. And at
best, for the plaintiff, it was but a contingent liability, and the
contingency never happened. Before any liability of the surety
became fixed, the debt itself was discharged, and the defend-
ant’s liability was as fully gone, as if the debt had been paid
in money.

'These bonds have a striking analogy to bail bonds, and the
decisions which govern in relation to bail bonds, will be per-
tinent on these bonds. Bail are entitled to a discharge when
the principal is protected from arrest by law. 13 Mass. R.
94 ; 2 Mass. R. 433; 11 Mass. R. 46. Or committed to
prison for life, or for a long term. 6 Cowen, 599; 1 Johns.
Cas. 28; 16 Mass. R. 217; 18 Johns. R. 335; 5 Binn. 352;
1 Chip. 153. DBail are rcgarded as surcties, and are discharg-
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ed by any arrangement, which would discharge a surety. 10
Johns. R. 587. The discharge of the principal under a bank-
rupt or insolvent law, before the bail are fixed, entitles them
to an exonerelur, and that without a surrender. 2 Bailey,
492; 1 Caines, 9; 2 Johns. Cas. 403; 2 Mass. R. 481; 1
Mass. R. 292; 1 Harrington, 367, 466; 1 Burr, 244, 436 ;
3 Johns. R. 465; 3 Gill & J. 64; 1 Halst. 149; 3 Petrsd.
Abr. 149; 9 Wend. 462; 21 Wend. 670; 4 Johns. R. 407;
1 Brown, 258; 22 Wend. 613 ; 5 Cowen, 290 ; 1 Bald. C. C.
R. 297; 9 Wheat. 630; Co. Lit. 206 (a.)

The plaintiff could have proved his debt under the bank-
ruptey, and have obtained his dividend, but the defendant could
not. The right of a surety to prove does not arise until he
pays. 1 Mete. 387; 4 Mass. R. 96 ; 2 Hayw. 247 ; 6 Johns.
C. R. 266; 2 Dall. 236 ; Chitty on Con. 186; 3 Metc. 363.

There is one case in Massachusetts under the bankrupt law
of 1800, directly in point and in our favor. Champion v.
Noyes, 2 Mass. R. 481.

Vose, on the same side.

"The opinion of the Court was drawn up by

Tessey J.—The defendant, John F. Bailey, was surety
for Willard Bailey on a bond executed to obtain the discharge
from arrest of the debtor, in the execution in favor of the
plaintiff against said Willard Bailey. It is contended by the
defendant, that the bond being for a larger sum, than the stat-
ute allows in such cases, it fails to be a statute bond, and
therefore the plaintifi can recover no greater damages than
those, which he has actually sustained by a breach of the con-
dition. 'This question has been examined and settled in this
county in the case of Horn v. Nason & al.

The defendant also claims to be exonerated on account of
the discharge of the principal in the bond under the United
States bankrupt act of 1841, c¢. 9. 'The bond expired on the
25th day of February, 1842. On the 15th day of the same
February, Willard Bailey filed his petition to be declared a
bankrupt, in the District Court of the United States. On the
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5th day of April, 1842, he was duly decreed a bankrupt, and
on the 8th day of August, 1842, he was duly erdered and
“decreed a full discharge from all his debts owing by him at
the date of the presentation of said Willard Bailey’s petition
to be declared a bankrupt.”

-The bond was a substitute for the detention of the body of the
debtor.  Spencer v. Garland, 20 Maine R. 75. DBy its terms,
it was broken and a forfeiture incurred, unless one of the three
conditions therein mentioned were performed within six months
from iis execution. It is not pretended that either of these
conditions have been fulfilled. But it is insisted by the de-
fendant’s counsel, that the certificate of discharge from the
District Court of the United States relates back to the time of
filing the petition, and is to be regarded as if it was obtained
at that time; and therefore is a perfect defence to this action.
And an analogy has been attempted to be shown between this
case and that of scire facias against bail for the avoidance of
the principal, where the bail have been relieved from liability
by that which discharged the principal.

In Harringlon v. Dennie, 13 Mass. R. 93, Parker C. J.
in delivering the opinion of the Court, says, “it is a common
principle, that when a man is bound to perform a contract,
which becomes impossible by the act of God, or unlawful by
statute, after the making of the contract, he is excused from
the performance ; and may plead such matter in excuse, when
sued upon his contract.” This course of reasoning, however,
applies to cases in which by some involuntary privilege or dis-
ability, happening to the principal, the bail are deprived of the
custody of the person ; so that he cannot be surrendered ; or if
surrendered, must be discharged upon motion or upon habeas
corpus.”  Parker v. Chandler, 8 Mass. R. 264, was scire
Jfacias against bail, who sought to be discharged by reason of
the principal’s being confined to the State prison. 'The bail
was charged, the Court observing, ¢ that nothing but the act of
God can excuse in the case of bail.” Sayward & al. v. Co-
nant & als. 11 Mass. R. 146 ; and also Harrington v. Den-
nie, before referred to, were cases where the principal enlisted
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into the army of the United States, and by an act of Congress,
passed July 11, 1798, were exempted during their ternr of ser-
vice from all personal arrests for any debt or contract, and the
bail were holden on scire facias. 'T'he lunacy of the principal
was holden insufficient to entitle bail to any indulgence. 13
East, 355. And a poor debtor’s bond like the present was
held forfeited, although the principal was a lunatic, and could
not therefore be admitted to take the oath, notwithstanding he
would have been entitled to a discharge, if he had had suffi-
cient capacity to have made a disclosure. Haskell v. Green,
15 Maine R. 33. The case of Champion v. Noyes, 2 Mass.
R. 481, is relied upon however by the defendant’s counsel ds
decisive of the question now presented, it being one, where
bail was exonerated by a discharge of the principal under the
bankrupt act of the United States, passed April 5, 1800, c. 19.

If non est inventus is returned on an exccution against the
principal, and he afterwards dies, the hail are fixed, and are
holden absolutely to pay the debt, because a surrender cannot
be made on scire facius. But if the principal is living, the
bail do not become fixed until judgment on scire facias; and
in such actions, bail have been allowed to plead any matter,
which is a discharge of the debt against the principal. For if
the debt against him, be discharged, ¢ the body being only
pledged for the debt, and the bail only a pledge for the prin-
cipal,” the surrender of the principal by the bail would be
utterly useless, because he could not be taken by the creditor,
but immediately on his surrender, must be discharged.

The principal, Willard Bailey, must be considered as dis-
charged from the debt on which he was arrested, although the
same has not been paid ; and we will assume, that so far as he
is concerned, the decree of discharge relates back to the time,
when the petition was filed. Now if the surety on the bond
could be relieved by the surrender of the principal, as bail can
be by a surrender on scire facias, at any time before judgment
thereon, the analogy which is contended for on the part of the
defendant would hold good, and the case would fall within the
principle of Champion and Noyes, and numerous other cases.
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But such a doctrine is not contended for. If the defendant’s
liability ever became fixed, 1t was at the expiration of six
months from the date of the bond, and a surrender afterwards,
could have no effect to relieve the sarety, even il no proceed-
ings in bankruptcy had taken place.

It is true, that the property of Willard Bailey ¢ was divested
out of his hands” from the time, that he filed his petition in
bankruptey ; and this deprived him of the means of paying the
debt, and his creditor of the power of satisfying it out of any
property, which he owned. But the other alternative remained.
No act of God, nor any statute, prevented the principal from
surrendering himself and going into close confinement. And
such surrender would not then have been like that made by
bail after the dcbt was discharged. There was no law re-
straining the creditor from detaining his debtor. The Ilatter
had stipulated, that he would be in custody of the jailer on
failure to perform other acts mentioned in the condition of the
bond. A petition to be decreed a bankrupt took from the
creditor none of the power to arrest, which he before pos-
sessed ; there was no certainty that the debtor would obtain
his certificate of discharge or even be declared a bankrupt. It
never could have been intended, that the simple petition, at
the same time, that it divested the property of the petitioner,
should also protect him from arrest. 'The creditor might have
taken upon himsell the risk to answer in damages, if a dis-
charge should be obtained by his debtor, but that exposure to
injury is not sufficient to deprive him of the power to incur it.
In 5 Law Reporter, 19, in the matter of Jonathan H. Cheney,
the Court held that a bankrupt not having a discharge, who
was in custody on an execution, was not entitled to be dis-
charged from his imprisonment, or to any other relief in that
stage of the proceedings in bankruptcy.

In the case cited from 2 Mass. R. 487, the Court say, if ¢ the
bail were already fixed, the plaintiff might justly consider them
as his debtors on their own contract, and the certificate having
no retrospective effect as to bail, they could derive no relief
from it.”
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It cannot be said that there was no breach of the bond at
the end of six months from its date. In casc of bail, the bail
bond has been broken on the return of non esf invenfus on
the execution against the principal; and it is by the provision
of the statute, that they have been relieved from the forfeiture
by a surrender before judgment on scire facias; but they
have never been exonerated by any voluntary act of the prin-
cipal, unless he has been discharged from the debt before the
bail were fixed. The breach of the bond in the case at bar
made the defendant a debtor on his own contract. Nothing
which could be done afterwards by himself or his principal
could restore him to the position in which he stood before the
breach. The liability was fixed unalterably, and the forfeiture
incurred. He was in the predicament of bail, who had become
fixed. Neither the discharge in bankruptcy, nor the death of
the principal could afterwards relieve him.

Judgment for the pluintiff.

Ture Srtare versus Amos C. Stuart.

The inhabitants of the town wherein the offence is alleged to have been
committed are competent witnesses to sustain the prosccution, on the trial
of an indictment against an inhabitant of the same town for being a com-
mon seller of wine, brandy, rum, and other strong liquors without license,
contrary to the provisions of Rev. St ¢. 36, § 17; although the town
would be entitled to the penalty incurred.

The Court is under no legal obligation to quash a defective indictment on
motion beforc the trial is concluded, as the party indicted has his remcdy
by a demurrer, or by a motion in arrest of judgment.

Exceprions from the Middle Districi Court, RepineTon J.
presiding.

An indictment was found against Stuart, an inhabitant of
Gardiner, for that he, on June 1, 1842, and on divers days
and times between that day and the finding of the indictment,
at sald Gardiner, ¢ without any lawful authority, license or ad-
mission, did presume to be and was a common seller of wine,
brandy, rum and other strong liquors by retail, in less quantity
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than twenty eight gallons, and did then and there sell and
cause to be sold wine, brandy, rum and other strong liquors in
manner aforesaid to divers persons to said jurors unknown,
against the peace,” &ec.

The counsel for the defendant moved the Court to quash
the indictment, as being too geuneral, indefinite and uncertain.
This the District Judge declined to do.

The witnesses called in behalf of the State, to support the
indictment, were inhabitants of Gardiner., 'The counsel for the
defendant objected to their admissibility as witnesses, because
they were inhabitants of the town which would be entitled to
the penalty on conviction. This objection was overruled, and
the witnesses testified.

The verdict was guilty, and Stuart filed exceptions.

Whitmore, for Stuart, said that the penalty, which would
be imposed on conviction, enured to the benefit of the town
of Gardiner, where the witnesses objected to lived. Rev. Stat.
c. 36, $ 17, The town, and of course every inhabitant thereof
subject to taxation, has therefore a direct interest in the result.
The interest of a witness, however minute, at common law,
disqualifies him from testifying. 14 Maine R. 204 ; Stark.
Ev. 744, 775; 5 'T. R. 174; 2 Show. 47; 10 East, 202 and
395; Greenleaf on Ev. 435, 448, 406, 208.

Nor are the inhabitants of the town made competent wit-
nesses by Rev. Stat. c¢. 115, § 75. The statutes provide that
in their construction, the words used shall be construed accord-
ing to the approved usage of our language. Rev. Stat. c. 1,
first rule. An indictment cannot come within the meaning of
the term “suiis at law.” No criminal prosecution can with
propriety be called a suit. Walker’s Intr. to Am. Law, 503;
3 Bl. Com. 116; Jac. L. Dic. Title Action; Rev. Stat. c. 146,
$ 15 and 16.

Section 75 of ¢. 115 of Rev. Stat. is in derogation of the
common law, and should be construed strictly. 4 Mass. R.
471; 15 Mass. R. 205.

H. W. Paine, County Attorney, said that at common law
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an inhabitant of the town was a competent witness. Although
the penalty incurred is for the use of the town, it is for the
government, solely, to enforce the penalty. 'The fine must be
deemed to be receivable by the government, and then is dis-
tributed by the government. 16 Peters, 203. There is no
direct or certain interest in any one inhabitant of the town,
and no one acquires a vested interest in the penalty on the
conviction. If the inhabitants are not competent witnesses,
the law would operate only as to persons belonging out of
town. It has been decided in Massachusetts, that the owner
of stolen goods is a competent witness, although on conviction
he will be entitled to a restitution of his goods. 9 Mass. R.
30.

But Rev. Stat. ¢. 115, § 75, makes the inhabitants of towns
competent witnesses. The whole of the Rev. Stat. may be
taken into consideration in giving a construction to any pro-
vision thereof. 3 Metc. 130. The legislature intended that
the term, “suits at law,” should comprehend indictments for
the recovery of penalties as well as suits. In Rev. Stat. c. 25,
$ 101, suit and indictment are manifestly used as meaning
the same thing.

'The opinion of the Court was prepared by

Suerrey J.— The defendant was indicted for being a com-
mon seller of wine, brandy, rum and other strong liquors, with-
out license, contrary to the provisions of the statute, c. 36, $
17. Forfeitures and penalties exceeding twenty dollars, are to
enure to the sole use of the town, in which the offence was
committed. The witnesses introduced to prove the offence
were inhabitants of the town, in which the offence was alleged
to have been committed ; and they were objected to as inter-
ested in the penalty to be recovered. If an action of debt
had been commenced for the recovery of the penalty, as it
might have been, the witnesses, if they should be considered
as interested, would have been admissible under the provisions
of the statute, c. 115, § 75. Tt is not probable, that the legis-
lature designed, that witnesses should be admitted or excluded

Vor. x. 15
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merely on account of the form or name of the process used to
recover the penalty. And yet an indictment can hardly be
censidered as included in the words “all suits at law.” Were
the witnesses incompetent according to the rules of the com-
mon law, because they were interested in the event of a con-
viction ? The interest to exclude must be direct and certain,
not contingent or consequential. If the penalty should be
recovered and paid into the town treasury, the witnesses could
have no title to any portion of it. They could be benefitted
only by the diminution of a tax, which might afterward be
assessed upon them. And they might not be inhabitants of
that town, or be living, at the time of the next assessment.
In the case of the King v. Prosser, 4 'T. R. 20, Mr. Justice
Buller states, that the question arose before Mr. Baron Burland,
“in an action on a penal statute, which gave part of the pen-
alty to the parish; and a person being called as a witness to
support the action, who was liable to be rated to the poor, it
was objected that such liability rendered him incompetent ; but
the learned Judge said, that as he was not rated, he had not
an immediate interest at that time; and the witness was ad-
mitted. The same point has since been repeatedly ruled by
different Judges.” In the case of the King v. The Inhab-
itants of Kirdford, 2 East, 560, Lord Ellenborough says,
¢« the rule is well laid down in Rex v. Prosser, and in other
cases, particularly one mentioned by Mr. Justice Buller, in that
case, before Baron Burland.” And speaking of the interest of
the witness in the case then under consideration, he said, “it
was perfectly contingent, whether the witness would be inter-
ested or not; he might die, or part with his property before
the making of the next rate.” The same doctrine was held in
the cases of Cornwell v. Shepherd, 1 Day, 35; Eustis v.
Parker, 1 N. H. R. %13 ; Bloodgood v. The overseers of the
poor of Jamaica, 12 Johns. R. 285. These authorities justify
the presiding Judge in overruling the objection.

The counsel for the defendant moved the Court to quash
the indictment as being too general, indefinite and uncertain
in the description of the offence. This motion was overruled.
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The Court was under no legal obligation to quash the indict-
ment, if it had been defective ; for the party had his remedy
by a demurrer, or by a motion in arrest. Rex v. Brotherton,
1 Stra. 702 ; Regina v. Parry, 2 Ld. Raym, 865. If it were
necessary to decide upon the indictment, it might be found
sufficient. Bufman’s case, 8 Greenl. 113. The bill of excep-
tions does not present any legal ground of complaint.
Fxceptions overruled,
and case remanded to the District Court,

WiLiam Woon versus James Borton.

The warning of a private to attend a company training by one who has no
authority therefor from the commanding officer of the company, is void.

Woon, as clerk of a company of militia, brought his action
of debt against the defendant to recover the penalty for the
non-appearance of his minor son, Philemon, at a company
training, before a justice of the peace. To prove the warning
of Philemon, the plaintiff’ introduced an order from the com-
mandant of the company to him, directing him to warn certain
persons named within certain limits. Philemon Bolton was
not one of the persons named, nor was his place of residence
within the limits, but he was found by Wood within the limits,
and there seasonably warned. 'The justice ruled that the
warning was insufficient, and decided in favor of the defend-
ant. This writ of error was brought by Wood to reverse that
judgment.

J. Baker, for the plaintiff, contended that the delinquent
had no right to object to any deficiency in the warning officer’s
authority, inasmuch as he had actual notice; and that all ob-
jections to the order should be made by the warning officer
only, and not by the delinquent. He cited the Militia act of
1834, § 44, art. 23; 15 Maine R. 309; 17 Maine R. 447,
He also contended that the warning was legal.
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Bradbury, for the defendant.

Per Curiam. —In this case the person who warned the pri-
vate to appear, had no authority to warn him. Firstly, because
he was not commanded so to do by the commanding officer of
the company. And secondly, because the private was not
within the territorial limits of the order to warn.
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GREENLEAF Brax versus INHABITANTS oF Jay.

The inhabitants of a town cannot avoid being bound by their vote, at a meet-
ing legally called with authority in the warrant to act upon the subject, by
proof that the vote was passed near the close of the meeting and after a
portion of the voters had retired.

Where the plaintiff, in an action against a town for the support of one of its
paupers, being obliged to support this pauper by the terms of a special con-
tract to support the paupers of the town for one year, and having received
payment of the amount due by the terms of this contract, made a claim upon
the town for the support of this pauper, and openly stated in the town meet-
ing the amount which he claimed therefor, and the town, within the year
from the time the contract went into operation, passed a wvote to pay the
plaintiff for supporting this pauper the last year; it was held, that the vote
was sufficiently certain to have reference to the year of the special contract ;
and that the town had no valid defence, either on the ground of a want of
consideration for the promise, or because that the plaintiff was estopped by
his special contract from availing himself of it.

Assumesit for the support of the wife of Simeon Lamkin,
a pauper of the town of Jay, from May 1, 1839 to May 1,
1840, The facts in the case are stated at the commencement
of the opinion of the Court. At the trial before Warrman C,
J. after the evidence was out, it was agreed by the parties,
that, if the Court should be of opinion that the plaintiff was
entitled to rccover, a default should be entered, and that the
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Court should assess the damages in any mode they should
think proper; and that if the plaintiff’ was not entitled to re-
cover, he was to become nonsuit.

H. & H. Belcher argucd for the plaintiff, contending that
they were entitled to support the action upon these consider-
ations ; that the plaintiff supported a pauper of the town of
Jay; that the town voted to pay the plaintifi for the support of
that very pauper; and that it was a contract which the town
had a right to make.

The town is bound to support its own paupers, and has a
right to determine the mode of doing it. The town is under
a moral obligation to pay any one who relieves the town from
the support of a pauper, and that is a sufficient consideration
for an express promise to pay therefor. The plaintiff claimed
payment, and if the town intended to resist the claim, they
should have so said, and not have adjusted the dispute by a
promise of payment,

But were it ever so clear that the terms of the bond would
have compelled the plaintiff to have supported the pauper
without compensation, the town was competent to waive this
ground, and promise to pay according to the justice of the
case.

Nor is the plaintiff’ estopped by the bond from claiming un-
der the vote of the town. There can be no estoppel where
the contract is executory. 17 Mass. R. 449; 14 Johns. R.
210; 15 Mass. R. 206.

May, for the defendants, in his argument contended that the
plaintiff was not entitled to recover by virtue of the vote of the
town. 'The vote must be understood and regarded either as a
promise to pay the plaintiff for supporting this pauper accord-
ing to the contract which had been made, or as a promise to
pay him a sum of money for such support in addition to the
sum agreed to be paid in the contract, which had been before
made. The plaintiff admits that all his claim under the bond
has been paid, and the first ground fajls. It must fail also
under the second, for such promise is void for want of a con-
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sideration to supportit. 'The vote of a town to pay money
must be founded on a good and sufficient consideration to be
the ground of an action. Nelson v. Milford, 7 Pick. 18.
The plaintiff was bound by his bond to support this pauper.
There was then no equitabie or moral obligation to support the
promise.

The liability of towns to pay for the support of their poor,
does not rest upon any moral obligation to do so, but upon the
positive enactments of law. The moral obligation which forms
a consideration for an express promise is limited in its applica-
tion to cases where a good and valuable consideration has
once existed. 3 Pick. 207; 1 Metc. 276, 520; 1 Chitty on
Con. 52, citing 1 Murphy, 181 ; Peake’s R. 72; 1 Verm. R.
420. A promise to pay more than is due, is without con-
sideration. 5 East, 232; 3 Pick. 92; 3 B. & P.612; 17
Pick. 280 ; 14 Pick. 198.

The plaintiff is estopped by his bond to deny that he did
not receive a full and adequate compensation for keeping this
pauper. 4 Pick. 97; 17 Mass. R. 591.

Unless the first contract was waived, which is not pretended
here, the party is not bound by any promise to pay an ad-
ditional compensation. 9 Pick. 298.

The vote can only be regarded as an unexecuted gift, and
the town is not bound by it. 7 Johns. R. 26.

The town has no right to give away money as a gratuity to
any one, who has no legal claim. 13 Mass. R. 272.

The vote is too loose to bind the town. It does not state
the portion of time for which payment is to be made, or refer
to any means of determining it.

The opinion of the Court, Wurrmanx C. J. taking no part
in the decision, not having heard the argument, was drawn up
by

SuerLey J.—It appears from the report, that the plaintiff
on the 29th day of March, 1839, entered into a contract with
the defendants to support all the paupers, then upon the town,
or that should come upon it, excepting certain persons named,
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for one year from the first day of May following. The wife of
Simeon Lamkin was then a pauper supported by the town,
and was not one of the persons excepted. The plaintiff had
entered upon and continued in the performance of his contract
until March, 1840, when an article was inserted in the warrant
for calling the annnal meeting “to sce if the town will allow
Greenleaf Bean pay for the support of Simeon Lamkin’s wife
the past year.”” In the meeting of the inhabitants the article
was acted upon, and a vote passed “to pay Greenleaf Bean
for supporting Simeon Lamkin’s wife the last year.” It was
proposed to prove, that the vote was passed near the close of
the meeting and after a portion of the voters had retired. The
presiding Judge excluded the evidence. To receive such tes-
timony and permit it to impair the effect of -the vote, would be
to make the votes of towns, passed at a meeting legally called,
depend for their validity upon the number present, and upon
the time when they were passed. What rule should determine
-the number, that raust be present, and the hour, when a vote
might be legally passed? The impossibility of establishing any,
by a judicial tribunal, is so obvious as to preclude any argu-
ment. 'Those voters, who are so inattentive to their rights as
to retire from a town meeting, before all the articles in the
warrant are finally acted upon, must trust them to the decision
of those, who remain.

It 1s contended, that the vote does not determine with suffi-
cient certainty, for what time payment was to be made, to be
binding. The contract of the plaintifil was made in March,
1839, and this vote was passed in March, 1840 ; and it is not
difficult to perceive, that by ‘the last year,” the year of the
contract was referred to, as the support of the paupers from year
to year would seem to have been acted upon at the yearly or
annual meeting, and the contract then to have been made,
although the support of the paupers under it commenced at a
subsequent time.

The principal ground of defence however is, that the town
was not bound by the vote for want of a consideration to sup-
port the undertaking. The plaintiff was obliged to support
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this pauper by virtue of his special contract, and he received
his pay according to that contract for the support of the town
paupers. He madec a claim, before he had fully executed that
contract, to be paid scparately for the support of the wife of
Lamkin, and openly stated in the town mnceting the amount,
which he claimed. The grounds, upon which he presented
and asserted his claim, are not stated. 'The conclusion must
be from the circumstances, that it was made cither on the
ground, that the contract did not oblige him to support her, or
upon the ground, that there were rcasons arising from some
mistake or change of conditien, which ought to relieve him
from the support of her. If made upon the former ground, it
will not be denied, that the town had the power to settle and
agree to pay all disputed claims; and that it must of necessity
be the judge of the expediency of contesting the legal right,
or of submitting and agreeing to pay the claim. If made upon
the latter ground, it will hardly be denied, that it is competent
for a town, when it ascertains, that it has by mistake, or by a
change of circumstances, obtained a contract, which acts op-
pressively upon one of its citizens, to agree to annul or to
modify that contract. 'The argument is, that as an agreement
to pay more than is justly due, is not binding, so a contract to
afford relief in such a case would not be. The cases are dif-
ferent. When the debt has been determined by an executed
contract, the rule may well apply, that a promise to pay more
is not binding. But when the contract is yet executory, it is
in the power of one party to relieve the other from a perform-
ance wholly or in part; and this may be done by a parol
agreement. Munroe v. Perkins, 9 Pick. 298, As the lability
of towns for the support of paupers arises out of positive en-
actments, and not from any moral oblization, it is contended,
that a promise to pay for the support of a pauper cannot rest
upon any such moral obligation to sustain it. 'When however
the statute has imposed the duty, and the town has by its pro-
visions become obliged to furnish a support to a particular
person, one, who relieves the town therefrom, has the same
moral right to compensation for the services performed and
VoL. x. 16
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money expended, as he would have for services performed or
money expended for the use of the town in any other way.
If the vote was not intended to adjust a disputed claim, it must
have been designed to relieve the plaintifl’ from the literal per-
formance of a contract not fully executed, and to compensate
him for the support of the peréon, from whose support he had
been relieved. It is true, that the vote passed proposed to pay
for the past as well as future support, till the contract year ter-
minated. But it is not necessary, that there should be a full
consideration to support the contract. It is enough, that it
was not made without consideration. And the consideration,
that he was to support her during the remaining portion of the
year, was sufficient. '

The doctrine of estoppel is not applicable to the case. The
effect of the vote being to exempt the plaintiff from providing
a support for her by virtue of the contract for the remaining
portion of the time, the contract cannot be used, as if there
had been no variation of its terms by relinquishing rights se-
cured by it. to defeat the effect of that variation. And more-
over such an executory contract does not act as an estoppel.

Nor will the vote admit of a construction, that it was in-
tended only as a promise to pay so much towards the perform-
ance of the contract. "No question was made about his title to
that; and this claim was presented independently of it, or as a
relief from it.

There is no amount of compensation fixed by the vote, and
the town is not obliged by it to pay the sum, which the plain-
tiff claimed. He will be entitled to a reasonable compensation
only, not exceeding the amount, which he claimed. A default
is to be entered subject to a hearing in damages before the
clerk.
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Danier Braspern versus Ersraim Brices. ,

Where it appears by the town records, that the location of a town road by
the selectmen was subscquent to the issning of the warrant to call the
meeting of the town for its accepiance, it is not competent to show by parol
evidence, that the location by the selectmen in fact preceded the issuing of
the warrant.

Exceprions from the Western District Court, Goopenow J.
presiding. '

Trespass quare clausum. The defendant justified enter-
ing on the premises by order of a highway surveyor, and
alleged that a legal highway was laid out over the same by
the town of Jay. TFrom the records of the town it appeared,
that the way was laid out by the selectmen on the twenty-
fourth of August, 1836 ; that a warrant was issued by the
selectmen bearing date the twentieth of the same August, in
which was an article to see if the town would accept the loca-
tion by the selectmen of this way, calling the meeting on the
twelfth of September following ; and that at a meeting on that
day the town voted to accept the highway thus laid out by the
selectmen. As it appeared by the records, that the meeting
was called before the road was laid out by the selectmen, the
defendant offered to prove by the selectmen, that the plaintiff
called on them, and requested that the road should be laid out
in season to be acted upon at the meeting on September 12th,
and that, having previously made the warrant, they laid out
the road, and afterwards inserted the article in the warrant, to
see il the town would accept the road, before the meeting was
notified by the constable. The plaintiff objected to the ad-
mission of this evidence, but the objection was overruled, and
the testimony received. 'The plaintiff then offered to prove
by parol, that the road was in fact accepted only conditionally,
and that the condition had not been complied with ; and that
the vote actually passed was very different from that recorded.
"The presiding Judge ruled, objection having been made by the
defendant, that this testimony was inadmissible, and it was not
received. The Judge instructed the jury, that if they were
satisfied that the road was actually located, and the article for
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its acceptance inserted in the warrant, before the same was de-
livered to the constable, although the records of thé town show-
ed it to be otherwise, that the defendant had made ouat a legal
justification.  The verdict was for the. defendant, and the
plaintiff filed exceptions. :

Stacy, for the plaintiff, contended that the Judge erred in
admitting the testimony objected to by the ‘plaintiff, and in the
instructions given to the jury; and cited 1 Fairf. 335; 16
Maine R. 18, 301; 18 Maine R. 183, 344; 2 Pick. 397;
6 Pick.6; 13 Pick. 229; 4 Greenl. 475. -

R. Goodenow, for the defendant, said he should not deny
that the location of the road must precede the issuing the war-
rant for calling the meeting, but should contend that the loca-
tion was in fact before it was called. The date of the wauant
is not material, and it takes effect from the time of its deliv-
ery as a warrant, and not from the day it happens to bear date.
It is competent to prove the time of the delivery by parol evi-
dence. He cited 6 Mass. R. 461; 1 Shepl. 64 ; 8 Greenl.
334 ; 3 Fairf. 487; 1 Fairf. 335. ~ :

The opinion of the Court was drawn up by

Tewnvey J. —The title of the plaintiff to the vl‘and is not
dispated, but the defendant justifies the act complyained‘of as
being done in the repair of a town way, which, it is insisted,
was duly and legally located. He introduced the records of
the town of Jay by which it appears, that the way was laid
out by the selectmen on the 24th of August, 1836, and that
a warrant calling a meeting of the town, in. which warrant
was an article “to see if the town would accept the location
of the way in question,” was dated the 20th of August, 1836 ;
and at the meeting held in pursuance of the warrant, on the
12th of September, 1836, «It was voted to accept the same
as.laid out by the selectmen.”

By the records, the location by the selectmen was subse-
quent to the issuing of the warrant calling the town meeting
for the approval of the acts of the selectinen. Itis well settled,
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in the cases cited for the plaintiff, that the location must pre-
cede the warrant. 'The records do not sustain the defence.
Was the evidence, which the jury were allowed to con-
sider, on the question, whether the warrant was in fact issued
before the location, admissible? We are satisfied, that it was
not. The records upon their face are perfect, and nothing
can be supplied, which is now wanting. They cannot be con-
trolled by the evidence introduced. They were intended to
afford security, which cannot be found in an inferior species of

evidence.
Exceptions sustained and a new trial granted.

|

Harry W. Latnam versus Inmasitants or WiLToN.

By the Statute of 1821, ¢. 118, § 9, the inhabitants of a town, at a legal
meeting called for that purpose, had power to alter or discontinue a town
way, without any previous action of the selectmen thereon.

Where, in a rule of reference, entered into before a justice of the peace, the
whole matter in controversy is submitted to the veferees, “¢o be decided ac-

»

cording to the principles of law,” the law and the fact are equally submit-

ted to their decision ; and that elausc does not prevent their being the final

judges of both, or reguire them to veport the facts and their conclusions

upon them to the Court for its revision.

Exceprions from the Western District Court, GoopExow
J. presiding.

Latham made out and signed his claim against the inhabit-
ants of Wilton, wherein he alleged that he had received a per-
sonal injury, and had lost a horse, by reason of defects in a
public highway in that town over which he was travelling.
Latham and the agent of the town entered into a reference of
this demand before a justice of the peace, on April 28, 1842,
providing therein, that the case was “to be decided according
to the principles of law.” On July 13, 1842, the referees
made a general report in favor of the plaintifi. 'The Judge of
the District Court, on its being entered there for acceptance,
ordered the report to be recommitted, < for the referees to pre-
sent such facts as present any question of law in relation to
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the location of the road, and the effect of the Rev. Stat. c.
25, § 101.”

The referees made an additional report, in which they say,
that they were satisfied of the plainuft’s right to recover, pro-
vided he had sufficiently proved the existence of a highway at
the time and place where the injury was proved to have oc-
curred ; and upon this point it was proved that there wasa
highway, situated in said town and connecting two small vil-
lages therein, which had been usually travelled for more than
twenty years preceding the injury complained of, as a public
highway, but that at the place where the accident happened,
and for a considerable distance each way therefrom, said way
had not been publicly travelled but for twelve or fifteen years,
said travelled way having been so altered in that place, as to
straighten and carry the travel upon said road about four rods
westerly from the old road. It was further proved, that the
inhabitants of Wilton had at several times within six years
before such injury occurred, which was in April or May, 1841,
and also in the summer of 1841, and in the spring of 1842,
made repairs upon said highway, and in that part also where
the injury happened. The defendants contended, that said
alteration was not legally made by the town, inasmuch as it
appeared from the records of said town, that the selectmen
had not made any locativn and record thereof before issuing
the warrant for the town meeting, at which said alteration was
accepted, and offered to prove the illegality thereof; but the
referees being of opinion that by force of the Revised Statutes,
c. 25, § 101, inasmuch as the town had made repairs within
six years before the injury occurred, the town were estopped
to deny the legality of said way, or the legal existence thereof,
decided to exclude such evidence, and that the existence of
said way, at the time and place of said injury, was sufficiently
established to enable the plaintiff’ to maintain his said action ;
but if in the opinion of the Court, said opinions and decisions
are erroneous, then the Court is to make such disposition of
said report and award as to law and justice may appertain.

Upon the return of this additional report the Court ad-
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judged, that the ruling of the refcrees upon the law was cor-
rect, and on all the facts presented thereby, ordered the report
to be accepted. The defendants filed exceptions.

Stacy argued for the defendants, insisting that the referees
erred in refusing to receive the evidence offered to show, that
there was no legal road where the accident happened ; and
that the Court also was in error in accepting this report.

The right of an individual to recover damages of a town for -
an injury sustained through a defect in a highway, is a strictly
legal right, and exists only by the provisions of some statute.
The defendants are not liable, unless at the time of the ac-
cident, the way was one which the defendants were bound in
their corporate capacity to maintain and keep in repair. It
must have been a legal highway, or the plaintiff was not en-
titled to recover.

There was no road legally laid out, and none can be acquired
by usage for any period less than twenty years. 2 Greenl.
55; 4 Greenl. 270; 2 Pick. 51, 466.

The referees seem to admit there was no legal highway, for
they say that the defendants arc estopped from denying the
legality of the way, or the legal existence thereof, because they
have made repairs thereon within six years; and such is the
opinion.of the District Court. 'The provision in the Revised
Statutes, relied upon, cannot govern this case. 'The report of
the referees shows, that the injury was received before the
Revised Statutes took effect as laws. It was in April or May,
1841, As the law then was, the defendants were not liable.
The statute was not intended to apply to cases which had
already taken place. If it does, it was retrospective, and there-
fore unconstitutional, and void. 2 Greenl. 275; 2 Gallison,
105; 7 Johns. R. 477; 3 Dallas, 386. If the construction
contended for by the plaintiff be correct, then the legislature
have by a law of their own given to the plaintiff’ a cause of
action against the defendants, where none had ever before ex-
isted. But there is nothing in the law requiring the Court
to give it a retrospective operation.
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H. & H. Belcher, for the plaintiff] said, that the Revised
Statutes merely enacted what was the law, in this respect,
before. Although a town was not subject to indictment for
neglecting to keep a road in repair, still they were liable to pay
damage to any one sustaining an injury in passing along a way
treated as a highway by the town, if occasioned by any defect
therein.

The road, however, was legally laid out. This was an alter-
ation of an old road, not the laying out of a new one. The
town might, before the Revised Statutes, alter a town road
without any previous action of the selectmen. Stat. 1821, c.
118,$ 9. Harrington v. Harrington, 1 Metc. 404,

There is nothing ex post fuclo in the statute. It only
changes the mode of proving the existence of the road, and
that is not unconstitutional. 2 Fairf. 284 ; I Shepl. 250; 6
Shepl. 183. The town has worked upon the same highway
since the Revised Statates went into effect, and thus recog-
nized it as a public highway with all the incidents attached to
it.

The opinion of the Court, Wrirman C. J. taking no pait in
the decision, not having heard the arguments, was drawn up by

SurrLey J. — A distinction has been preserved in the stat-
utes between the laying out and the alteration of highways
and town ways. In the case of the Commonwealth v. Cam-
bridge, 7 Mass. R. 158, it was decided, that a new highway
could not be laid out upon a petition for the alteration of an
old .one. The act of Massachusctts of the 23d of March,
1786, § 7, provided, that towns may approve of any town or
private way laid out by the selectmen, “or may alter or dis-
continue any town or private way heretofore laid out and im-
proved as such, when it shall appear, that the same is un-
necessary for the inhabitants of such town,” The act of the
27th of February, 1787, authorized the sclectmen to lay out
town and private ways to be approved by their towns. And
if the selectmen unreasonably refused to lay out, or the town
to approve, of such ways, an appeal was permitted to the
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Court of Sessions. The act was silent respecting the altera-
tion or discontinuance of such a way. In the case of the
Commonwealth v. Tucker, 2 Pick. 44, it was said, ¢ there
seems to be no express authority given to towns to discontinue
town ways, but without doubt such authority exists by implica-
tion.” Upon the revision of the statutes in this State, in 1821,
the distinction between the authority to lay out and to alter
ways was preserved. The provisions alluded to in both the
statutes before named were re-enacted. 'The ninth section of
c. 118, authorized the selectmen to lay out town or private
ways, and provided, that “any town may alter or discontinue
any town or private way, when it shall appear, that the same
is unnecessary for the inhabitants of such town.” 'There was
no power given to the selectmen to alter or discontinue a town
or private way; and according to the doctrine of the case of
Commonwealth v. Cambridge, it could not be done, it would
seem, under the power to lay out such ways. No appeal was
authorized from any act of the town refusing to discontinue or
alter such a way, while there was one for unreasonably refusing
to approve of such a way laid out. It clearly was not the de-
sign of the statute to entrust the power to discontinue such a
way to the action of the selectmen; and yet an alteration
would operate as a discontinuance. 'The power to alter and
to discontinue was originally connected and given to the towns
entirely independent of the power given to the selectmen to
lay out; and these powers have only been brought together in
the same section-by the revision. But the powers are as dis-
tinet in the new as in the older enactments. The latter to be
exercised by the selectmen in the first instance, and the former
to alter and discontinue, to be exercised by the towns without
any previous action of the selectmen, and with a final result
not subject to revision by an appellate tribunal. It does not
appear from the report of the referees, that the way, called a
highway, connecting two small villages in the town, had not
been legally laid out as a town way. The defence was not
placed upon any such ground ; but it was contended, that the
alteration made in it some twelve or fifteen years before “was
Vor. x. 17
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not legally made by the town, inasmuch as it appeared from
the records of said town, that the selectmen had not made any
location and record thercof before the issuing of the warrant
for the town meeting, at which said altcration was accepted.”
No action of the sclectmen being required by the statute pre-
vious to an alteration or discontinuance, the action of the town
in accepting the alteration would not be vitiated by their pro-
ceedings. The report of the referees should be accepted,
unless it appears, that they decided the law erroneously to the
injury of the defendants, and the highway, which was out
of repair and the occasion of the injury, appearing to be one,
which the town was obliged to keep in repair, according to the
provisions of ¢. 118, § 17, the town would be liable to pay for
the injury. And it is not neccssary to decide, whether the
section of the Revised Statutes, referred to in the report of
the referees, can be considered as applicable to a case of in-
jury happening before the statutes were in force.

The rule of reference submitted the whole matter to the
referees “to be decided according to the principles of law.”
The law and the fact were equally submitted to their decision ;
and that clause did not prevent their being the final judges of
both ; while it required them to be governed, by what they
judged the law applicable to the case to be. Payne v. Massey,
9 Moore, 666. They were under no obligation therefore to
report the facts, and their conclusions upon them, to the Court

for its revision.
Exceptions overruled,

and report accepted.
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InuaBiTANTS OF WirTox wversus James ITarwoop.

No such equity powers are given to this Court, as will authorize it to decree
a specific performance of a parol agreement to convey real estate, or to
enter judgment for the amount of damages sustained by a breach thereof,
although such parel contract may have been partially performed.

Tle rule in equity, that one who hears another bargain with a third person
for real estate, and sees such third person pay for it, or expend his money
upon it, without making known Lis own title, will not be permitted to dis-
turb him in the enjoyment of the estatc— canunot be applied to cases of
parol contracts for the purchase of land, where all the partics to the con-
tract fully understood the true state of the title, and one of them sceks re-
lief from another.

Tars was a bill in equity. The facts are stated in the
opinion of the Court.

R. Goodenow, for the plaintiffs, contended that the Court
had power to grant relief in this case.

The power is given in the clause in relation to frauds. The
defendant cannot avail himself of his own fraudulent act to
obtain the property of the plaintiffs. Cuascs are taken out of
the operation of the statute of {rauds on the ground of a part
performance of the contract. Itisa fraud in the defendant,
after a performance, or part performance by the plaintiffs, to
resist the full and complete execution of it, and thereby de-
stroy the property of the plaintiffs. Constructive fraud in-
cludes all cases where one party takes an unconscionable ad-
vantage over the other. Rob. on Fr. 137, 141; 1 Story’s
Eq. § 187, 189, 251, 253 ; 2 Story’s Eq. § 66, 68.

The Court has jurisdiction also on the ground, that the de-
fendant stood by and permitted, encouraged and assisted the
town to expend their money, without notice or asserting his
title. He cannot now set it up against them. 2 Sumn. 211.

We have no adequate remedy at law. 'The building cannot
be removed without unreasonable expense, and there is no
mode of compelling him to convey the land, but by resorting
to a court of equity.

H. & H. Belcher argucd for the defendant.
It is a sufficient answer, that the plaintiffs are at liberty to
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remove their town house, whenever they please. This right
has never been denied to them.

This transaction was before the Revised Statutes were in
force, and the statute of frauds, which is pleaded, is a bar to
the support of the bill. 8 Greenl. 320.

There is no fraud on the part of the defendant. 'The plain-
tiffs have not performed their part of the verbal contract, and
the defendant is not bound to perform his. Still he is now
willing that the plaintiffs may have the privilege of removing
the building. The defendant has never claimed it, and has
requested the plaiatiffs to remove it.

There has been no part performance of the contract. 'The
building of the town house was not in pursuance of any agree-
ment with the defendant, but wholly independent of it.

Nor does the principles applicable to one man’s purchasing
land of a third person, and the true owner standing by and
giving no notice, apply here. The plaintiffs knew the state of
the title as well as the defendant, and knew as well as he that
they were placing their house on his land.

There is no ground for asserting, that the defendant has
converted the schoolhouse to his own use. Had he so done,
the remedy would have been by an action at law for the con-
version.

If however the plainiffs had performed, or offered to per-
form their part of the agreement, the Court has no power to
compel the specific performance of a parol contract for the
conveyance of land.

The opinion of the Court was by

SuerLey J.— The case presented by the bill, answer, and
proof, shews, that the defendant made a verbal agreement with
their committee to sell to the plaintiffs a small lot of land for
the sum of five dollars as a site for the erection of a town
house ; that the committee made a report of that agreement in -
writing under date of December, 1829, which was accepted in
a town meeting, April 5, 1830, the defendant being present
and voting for its acceptance; that the plaintiffs caused a
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house to be built upon that lot by contract, during the season
of 1831 ; that the defendant was a member of the committee
chosen to superintend its erection and designated the lot, upon
which it was built ; and, as one of the committee, joined in a
written report under date of Sept. 1, 1831, accepting the
house thus built upon the lot; that afterward, in September or
October of the same year, the plaintiffs, by their treasurer,
tendered to the defendant the sum of five dollars and twenty-
five cents, and requested a conveyance of the lot, but the
defendant refused to receive the money and make the convey-
ance ; that another tender of the sum of twelve dollars was
made on April 21, 1842, and a conveyance wag again request-
ed with the like result; that the plaintiffs have continued to oc-
cupy the building as a town house since it was erected without
interruption or obstruction, except that the defendant, in the
month of September, 1841, built a fence across the passage-
way leading from the highway to the house. The defendant
in his answer alleges, that it was agreed, that he should have a
license to sell liquors, in addition to the five dollars, on the
days, when the town meetings were held in the house ; but the
proof fails to establish any such agreement. He also states,
that on June 17, 1842, he conveyed a lot of land, including
that lot, to James Harwood, jr.; and that conveyance is exhib-
ited. The prayer of the bill is, that the defendant may be
compelled to perform his agreement, or to pay the value of the
house, and that he may be restrained from obstructing the
plaintiffs in their occupation of it, and from bringing suits
against them on account of it. If this Court were entrusted
with a general jurisdiction in equity, there might be no diffi-
culty in decreeing a specific performance of the agreement on
the ground of part performance by the delivery and acceptance
of possession accompanied by the other acts above stated.
But its jurisdiction is limited in such cases. It was decided in
the case of Stearns v. Hubbard, 8 Greenl. 320, that the act
of 1830, ¢. 462, did not authorize the Court to compel a spe-
cific performance of a contract in writing. By the Revised
Statutes such power is given, but it is limited to contracts in
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writing, made since February 10th, 18138, It is contended,
however, by the counsel for the plaintiffs, that a specific per-
formance of a verbal contract may be decreed by virtue of the
statute giving jurisdiction in all cases of fraud. If the Court
were to decree the specific performance of a verbal contract
for the sale of real estate on the ground, that after part per-
formance, it was a fraad upon one party for the other to refuse
to execute a conveyance, the effect would be to assume, under
that clause of the statute, the very jurisdiction intentionally
denied under another and more appropriate clause. During
the revision of the statutes the law relating to the specific per-
formance of contracts not in writing, after they had been par-
tially executed, was doubtless noticed and considered ; and it
appears to have been the intention not to authorize under any
circumstances a decree for the specific performance of a con-
tract not made in writing.

It is also contended, that the defendant should in equity be
enjoined from claiming and asserting a title to the lot, after
having been instrumental in causing the plaintiffs to expend
their money in building upon it under the promise of a tiile.
It is true, that one, who hears another bargain with a third
person for an estate, and secs such third person pay for it, or
expend money upon it, without making known his own title,
will not be permitted in equity to disturb him in the enjoyment
of the estate, because by so doing he knowingly abets or aids
the seller to deceive and injure him. The essential ingredient,
which destroys his own title, is the knowledge, that the pur-
chaser is deceived with respect to the title, and that "he must
suffer by it, and the neglect, when he has an opportunity to do
so, to undeceive him and save him from injury. But this rule
cannot be applied to cascs of contract, where all the parties to
the contract fully understand the true state of the title, and
one of them seeks relief from another. The plaintiffs in this
case were not ignorant, that the title to the lot was in the de-
fendant, and that they must rely upon his verbal contract to
obtain a title to it. If the defendant, after having authorized
the plaintiffs to place the building upon his land, had by any act
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converted it to his own use, their proper remedy to recover the
value of it would have been an action of trover, and not a
suit in equity. It is not therefore necessary to consider,
whether the testimony presented would have entitled them to
maintain such an action. It is not perceived, that under this
process the Court has any power to relieve the plaintiffs from
the inconvenience or loss, which they may sustain by having
inconsiderately placed too great confidence in the verbal prom-
ise of the defendant.
The Uill is dismissed without costs.



JASES

IN THE

SUPREME JUDICTAL COURT,

IN THE

COUNTY OF SOMERSET.

ARGUED AT JUNE TERM, 1843.

Bensamiy Hivron versus Samver Homans & al.

Where the plaintiff makes and signs a written agreement to transfer his
interest in a parcel of land to the defendant for a specified consideration,
parol evidence is inadmissible to show, that the defendant, before or at the
time of making such contract, had promised to [pay therefor an additional
consideration.

If one of two tenants in common of an interest in a parcel of land under a
bond, induces the other to sell to him his share for a stipulated price per
acre, by reason of a false aflirmation that he had contracted to sell his own
share to a third person for the same price, and after this purchase is com-
pleted, sells the whole to the same third person at a greater price-per acre,
the first seller cannot recover of his grantee the amount of the difference
in the sales in an action for money had and received.

Ar the trial before Warrman C. J., after both parties had
introduced their evidence, objections to the admission thereof
having been made on each side, a nonsuit was entered, under
an agreement of the parties, that the nonsuit should be set
aside, and a default entered, if in the opinion of the Court, the
plaintiff was entitled to recover upon all the legal testimony
in the case, the Court being authorized to draw such infer-
ences from the evidence, as a jury might do legally.

The substance of the declaration, and suflicient of the evi-
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dence to understand the questions of law, may be found in the
opinion of the Court.

Boutelle and Fvans argued for the plaintiff.

To show that the form of action was right, they cited 8
Greenl. 32. To show that the defendants, as agents, were
not justified in employing and paying others for procuring a
sale by their management, cven although others did the same,
they cited 17 Mass. R. 410; 4 Esp. R. 179; 2 Johns. Cas.’
99; 6 Johns. R. 194 ; 8 Johns. R. 444 ; 5 Hals. 87; 3 Mete.
384. To show that the defendants were responsible to the
plaintiff, and in this form of action, on the ground of fraudu-
lent representations, they cited 3 T. R. 51; 11 Pick. 532; 7
Pick. 550 ; 1 Metc. 593 ; 17 Pick. 545,

Wells argued for the defendants.

To show that the plaintift could not claim under the contract,
and at the same time set it aside as having been fraudulently
obtained, he cited 14 Maine R. 364. That the law will not
raise an implied promise in addition to an express one in
writing. 7 Mass. R. 107. 'T'hat contracts of sale cannot be
avoided, as fraudulent, because of erroneous statements in re-
gard to the price. 1 Story’s Eq. § 199.

The opinion of the Court, Texyey J. taking no part in the
decision, having been of counsel in the case, was drawn up
by

Waurrtuan C. J.—This is an action of assumpsit on a
special contract, and for money had and received.

The evidence, at the trial, having been exhibited, it was
agreed, that a nonsuit should be entered ; and if, upon a re-
port of the evidence by the Judge who presided at the trial,
the Court (being at liberty to draw such inferences therefrom
as a jury might) should be of opinion, that the action was
maintainable, the nonsuit should be taken off and a default
entered.

The first question is, does the evidence support the count
on the special contract ? It is averred, in substance, that the

Vor. x. 18
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plaintiff and defendants, having a joint interest in certain par-
cels of land, the defendants on the 30th day of March, 1832,
having contracted to sell the same to certain individuals, and
to induce the plaintiff to sell his right to the defendants, so
that they might carry into effect their contract, represented to
him, that they had agreed to scll to those individuals, at the
rate of forty cents per acre, and promised to pay him for his
interest therein at the same rate, that they had agreed to sell
for to said individuals; or the same amount they might re-
ceive therefor from said individuals ; and upon such represent-
ation and promise he did thereupon transfer to them his in-
terest in said lands ; and avers that they in fact received for
the same at the rate of fifty cents per acre. On looking into
the evidence we find that, whatever may have been the con-
versation concerning the contract, it was finally reduced to
writing, which was subscribed by the plaintiff. No principle
is more familiar than that all conversations at and about the
time, and preparatory to the formation of a contract, are in-
admissible to explain or vary the terms of it, when reduced
to writing, and subscribed by the party thereto. The transfer,
therefore, signed by the plaintiff, of his interest in the two par-
cels of land to the defendant, Howmans, for a specified con-
sideration, should preclude him from showing, by parol, that
there was other and a greater consideration for the transfer,
which the defendants had promised to pay. To admit him 1o
do so, would be permitiing him by parol, to vary the terms of
a contract, which he had caused to be reduced to writing,
and had actually signed with his own hand.

The count for money had and received is in the same pre-
dicament with the special count. Itis dependent for its sup-
port upon the same evidence. The subject matter of it is
clearly merged in the written contract of transfer.

But, if this estoppel were out of the way, we do not see
that the plaintiff could rccover in assumpsit. The evidence
would not support his special count. No special contraet,
such as is set forth, appcars to have becn cntered into by the
defendants jointly, or severally. 'They merely, though per-
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haps falsely, stated what they had contracted to sell for. This,
it is alleged, was done to induce the plaintiff' to transfer his
right in the'lands to them; and that the transfer was made
accordingly on [the thirtieth day of March, 1832, the time
when the contract is alleged to have been executed. But
they do not appear to have made any promise to pay any
thing more, in any event, than is named in the transfer ; but
the inference from the evidence is strong, that they utterly
refused to pay any thing beyond the amecunt actually paid.
There is still another variance. The agreement was for a
conveyance to Homans, and not to both defendants, and the
conveyance was made accordingly. And as to money had
and received, it would seem, if the witness, Colby, is to be
believed, (and we know of no reason why a jury should not
have believed him,) that if any thing was received, over and
above forty cents per acre, it was for Colby’s benefit, and not
for the benefit of either the plaintiff or the defendants. From
the testimony it appears that they never realized any thing
beyond that amount to their own use.

If there be any ground upon which the plaintiff could have
hoped to recover against the defendants, it was that of mis-
representation and deceit. 'There certainly does not seem to
have been entire good faith on their part towards him; and
if in an action framed for the purpose, any damage could have
been made to appear to have occured to the plaintiff, arising
from such cause, he might have recovered for the amount of it.
But it is difficult to perceive how the plaintiff was in fact
greatly injured. He might not have been able to show that
the plaintiff did not realize as much for his interest in the
lands, as it was actually worth. Itis true the defendants in-
duced Usher and others to give fifty cents per acre for it;
but the evidence tends to show that this was accomplished by
means of circumvention, such as we have little reason to doubt
were too common in those days; and would afford no very
satisfactory criterion by which to judge of the actual value of
the land.
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'The plaintiff, it is manifest, by selling at forty cents per
acre had much more than doubled his money in a very short
space of time: and with such good fortane, it is somewhat
remarkable, that he should not have set down contented.
Judgment on the nonsuil.

Jou~n Berry versus Winriam C. Stinsox.

In a declaration upon a statute to recover a penalty of an officer for neglect
of official duty, where there is no distinct allegation, that it is a plea of
debt or of any other form-of action, but there is an averment, that the
defendant owes and unjustly detains the amount demanded, the declaration
is sufficient, in that respect, on general demurrer,

In a declaration to recover a penalty for neglect of official duty, it is suffi-
cient in substance, if the language of the declaration, in stating the neglect,
is as full and decisive as that of the statute.

In an action against a town. officer to recover a penalty, given by a statute
for neglect of his official duty, where one section prescribes the duty to be
performed, and another section provides for a variation or modification of
that duty, and a third scction imposes a penalty for neglect of the duty
required by the two preceding scctions, the declaration must not only allege
the neglect of duty required by the first section, but must also aver, that
such officer did not perform his duty as permitted by the sccond section, or
the declaration will be bad on general damurrer.

Tue defendant demuired generally to the following declara-
tion. “In a plea that to the said Berry the said Stinson render
the sum of one hundred dollars, which the said Stinson owes
and unjustly detains from the said Berry, for that the said
Stinson, on the day of the purchase of this writ, being treas-
urer of said town for the year 1842, duly elected and qualified
unto said office by the inhabitants of said town, did then and
there neglect, and ever since his election and qualification unto
the same office hath neglected, and still doth neglect to pro-
cure at the expense of said town (the same not having been
already done by himself or his predecessors, or either of them)
and constantly preserve as town standards a complete set of
beams, weights, and copper and pewter measures, except the
bushel measure, conformable to the State standards, and ex-
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cepting also a nest of "F'roy weights other than those from the
lowest denomination to the size of eight ounces, contrary to

the form of the statute.”

J. 8. A4bbott, for the defendant, said that no offence was
set forth in the declaration, which sabjected the defendant to a
penalty.

To recover a penalty the statute, (c. 115, § 21,) requires,
that the remedy should be an action of debt. Here no form.
of action is given.

The declaration does not allege, that the defendant un-
reasonably, or without sufficient cause, neglected this duty.
The offence consists in that. Rev. Stat. c. 73, $ 8, 9, 10, 11.

Nor does the declaration state, that the neglect was for an
unreasonable time. 'The declaration does not show, that the
defendant was not chosen the day preceding the time men-
tioned. '

The defendant might have done every thing which the stat-
ute requires, and yet the declaration be true. The exception,
or permission to substitute wooden for copper or pewter meas-
ures, in the ninth section, is not noticed. The declaration
should have stated that this modified duty was not performed.

Wells and Mason, for the plaintiff, said, that an action of
debt was set forth in the declaration ; and that calling it by
that name, is matter of form and not of substance. The stat-
ute relied on, does not say, that it shall be by a plea of debt,
but by an action of debt. 2 Chitty’s Pl. 466.

The declaration does aver that the defendant neglected his
duty, and this is admitted by the demurrer. There could be
no neglect of duty, if he had not had time to perform it. The
law presdmes that towns have done their duty, and elected
their officers in March or April as the law requires.

The duty of the treasurer is prescribed in the eighth section
of the statate, and the right to vary in some particulars as to
the measures, and substitute wooden for copper or pewter
measures, is given in another section.  The rule is, that where
the exception is in the enacting clause, the plaintiff must state,
that the defendant is not within it; but that where it is in a
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subsequent clause, it is matter of defence, and the plaintiff
need not allege it. 1 Chitty’s Pl 229 ; Smith v. Moore, 6
Greenl, 278. But the necessity of this negative allegation ex-
ists only where the exemption, or cxception, goes to do away
the whole duty, and not where, as here, it goes to but one of
several particulars to be performed.

'The opinion of the Court was by

SuerLey J.— This case is presented on a general demurrer
to the declaration.

The first defect alleged 1is, that it does not appear to be an
action of debt as provided by the Statute, ¢. 115, § 1. It
is said, there should be a distinct allegation, that it is a plea of
debt. The declaration alleges, that the defendant ¢ owes and
unjustly detains” the amount demanded. These terms are
sufficient to determine the kind of action ; and the form used
is in substance, that required by the English precedents.

The second defect alleged is, that the declaration does not
contain an averment, that the defendant unreasonably or with-
out sufficient cause neglected to perform the duty required.
Tt does allege, that from the time of his election and qualifica-
tion, *he hath neglected and still doth neglect.”

The provision of the statute is, “every treasurer neglecting
his duty” shall forfeit and pay. And the language of the dec-
laration is as full and decisive as that of the statute. A charge
of continued neglect of duty implies blame, and excludes the
idea, that there was sufficient reason for an omission to per-
form it.

In the third place it is contended, that all the allegations in
the declaration may be true, and yet the defendant may not
have been guilty of any neglect of the duties required by the
statute. They are sufficient to show a neglect of the duty re-
quired by the eighth section of the statute, ¢. 73; but the
ninth section so far varies that duty, as to permit the treasurer
to procure half-bushel, peck, and half-peck, measures made of
wood, instead of the like measures made of copper, or pewter,
as required by the eighth section. As the declaration alleges,
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that he neglected to procure “a complete set of beams and
copper and pewter measures,” cxcept the bushel measure and
the nest of troy weights; it might be true, if all the measures
of copper and pewter with half-bushel, peck, and half-peck,
measures made of wood had been provided, that there would
not be a complete set of copper and pewter measures, required
by the eighth section. To avoid this difficulty, the plaintiff
contends, that as the liberty to procure those measures made
of wood is given by the ninth section, he is not obliged to neg-
ative their procurement in the declaration, that being only a
matter of excuse, which might be offered in the defence. 'The
rule, as stated in the cases of Williams v. The Hingham & Quin-
cy turnpike, 4 Pick. 341, and of Smith v. Moore, 6 Greenl.
274, is, ““that where an action is given by statute, and in an-
other section, or subsequent statute, exceptions are enacted, the
plaintifl need not take notice of these exceptions in his count,
but leave it to the defendant to set them up in defence. But
where the exception or limitation is contained in the same sec-
tion, which gives the right of action, the plaintiff must negative
the application of them to his ground of action.” Whatever fail-
ure there may be in attempts to prescribe a rule in all cases,
there can be no doubt, that the plaintiff must in his declaration
allege all the facts, upon which the statute gives him a right of
action. Having done this, if there are any matters of exemp-
tion, or excuse, they may well come from the defendant. 'Fhe
plaintiff’ does not bring himself within the rule stated in those
cases, for the section, upon which his declaration is framed,
does not give him a right of action. The phraseology of the
statute is peculiar. It does not give the right of action for a
violation of the duty required by any one section alone, but for
the violation of any duties required by three scctions, the eighth,
ninth, and tenth, considered in connexion. The eleventh sec-
tion crcates the penalty and gives the right of action, the
provision being, that “every treasurer neglecting his duty re-
quired by the three preceding sections shall forfeit and pay for
each neglect one hundred dollars.” His right to recover that
penalty must therefore depend upon a neglect of duty to be
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ascertained not from the provisions contained in any one of
them, but from those contaiped in them all. By ¢ the enact-
ing clause,” or “by statute” as used in the books, is meant
such an enacting clause or statute provision, as creates an
offence and gives a penalty, when it is said, where an action is
given by statute or by the enacting clause, and in another sec-
tion, or subsequent statate, exceptions are enacted, the plaintiff
need not notice them.

"In this case the plaintiff is net entitled to recover upon the
facts stated in his declaration, for the penalty is not incurred,
except by a neglect shown from a consideration of the pro-

visions of the three sections. o
' Declaration adjudged bad.

Crrrrorp Winrtams & al. versus Samuer Burrir & al.

In an action on a poor debtor bond, where the certificate, or record, of per-
sons acting as justices of the peace and of the quorum, stating that they
had administered the poor debtor’s oath to the debtor, is introduced in evi-
dence by the defendants, it is competent for the plaintiff to prove by parol
testimony that such persons had no jurisdiction of the subject.

Two justices of the peace and of the quorum must appear at the time and
place fixed in the notice from the debtor to the creditor, for the purpose of
acting in the matter, before any legal act can be done. If therefore but
one appear, he has no power under the statute to adjourn until a subsequent
time.

Anad if the attorney of the creditor should consent to such adjournment by
one justice, not being conformuble to the statute provisions, it would still
be invalid. ’

Desr on a poor debtor bond, dated June 28, 1841, given
by the defendants to procure the release of Samuel Barrill
from arrest on an execution in favor of the plaintiffs. At the
trial before Wrrrnan C. J. after the bond had been read in
evidence, the defendants produced and read the certificate of
two justices of the peace and of the quorum of the county,
dated Nov. 29, 1841, wherein they say that one of them was
selected by the debtor and the other by the attorney of the
plaintiffs, and that they had examined the notice and found,

o S R AT e B AR 5
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“that the debtor had notified the creditors of the time and
place,” &ec. and that they duly administered the poor debtor’s
oath to Samuel Burrill.  The plaintifis then offered to prove by
parol testimony certain facts tending to show, that the proceed-
ings before the justices were irregular, and that they had no
jurisdiction in the case. The defendants objected to the intro-
duction of such testimony, and contended that the record of the
justices was conclusive evidence on this subject. The pre-
siding Judge ruled, that the testimony was admissible, but
before it was introduced, the defendants offered in evidence a
paper signed by one of the justices, and alleged it was a part
of the record of the proceedings of the justices, and again
contended that this record was conclusive evidence of the facts
stated therein, and that the parol evidence was inadmissible.
This paper set forth, that Samuel Burrill appeared before him
at his dwellinghouse on Nov. 22, 1841, and entered his appli-
cation to take the benefit of the poor debtor act; that the
debtor selected himn, and that the attorney of the creditors
selected the person, who acted as a justice with him on the
20th, as the other justice, who was not then present; that the
parties, on the motion of the creditors’ attorney, agreed that
the application should be continued to the 25th, and from that
time to the 20th of November, and that it was so done by.
him. The notice to the creditors was to appear on the 22d of
November. The presiding Judge again ruled, that the testi-
mony offered by the plaintiffs was admissible. The plaintiffs
objected to the admissibility of the papers offered as records,
and offered to prove that they were made up on the day before
the trial. The Judge admitted the papers alleged to be records
in evidence, and allowed the plaintiffs to show when they were
made up, the defendants objecting thereto. 'Testimony was
introduced by the plaintiifs tending to show, that the plaintiffs’
attorney in the suit against Burrill did not designate any justice
to act for the plaintiffs, and did not conseut to the postpone-
ment to the 29th; and the defendants introduced testimony
tending to prove the contrary. Both parties agreed, that but
one justice had knowledge of any of the proceedings until
Vou. x. 19
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Nov. 29, and that the attorney of the plaintiffs did appear
before the justices on the latter day, and put interrogatories to
Burrill, and urged a decision in his own favor by the justices.
And it did not appear that he objected to their proceedings.

One of the justices testified, that Mr. Smith, then the attor-
ney of the plaintiffs, on Nov. 29, objected to the administering
of the oath, unless the debtor would give a quitclaim deed of
a supposed interest in certain real estate; that the other jus-
tice wished that the oath should then be administered ; that he
had himself agreed to it, but after this objection had some
doubts, but should have decided to administer the oath; that
there was something said about taking counsel ; and that it was
finally agreed by Mr. Smith, the attorney of the plaintiffs, the
other justice, the debtor and himself, that the administering of
the oath should be postponed for him to take counsel, and that
if he was satisfied that it ought to be done, he should adminis-
ter the oath to the debtor at another time without the other
justice being present, and that the proceedings should be con-
sidered the same as if administered in the presence of both
justices ; and that in the course of a week or fortnight, having
become confirmed in his opinion by consulting counsel, he
administered the oath to the debtor, in conformity with the
arrangement, made out the certificate and signed it, and it was
afterwards signed by the other justice.

Upon all the evidence in the case, it was intimated to the
defendants by the presiding Judge, that upon the law of the
case, the instraction of the Court to the jury would probably
be against them. Whereupon a default was entered by con-
sent; and it was agreed, that if upon the evidence legally
admissible in the case, on the one side and upon the other, the
plaintiffs were entitled to recover, the default was to stand;
and if not, that it should be set aside and a nonsuit entered.

'The case was very fully argued in writing.

Moor, for the defendants, argued in support of these, among
other positions. .

The certificate, presented by the defendants, of the two jus-
tices of the peace and of the quorum, that the debtor had no-
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tified the creditor according to law of the time and place of the
examination and administering of the oath to the debtor, is
conclusive evidence of that fact, and it is not competent for
the plaintiffs to go behind their certificate, and raise sub-
sequently any question as to the sufficiency of the notice, for
the purpose of showing that the oath was improperly adminis-
tered. Cunningham v. Turner, 20 Maine R. 435; Carey v.
Osgood, 18 Maine R. 152; Agry v. Betts, 3 Fairf. 415;
Black v. Ballard, 13 Maine R. 239 ; Matthews v. Houghton,
2 Fairf. 377.

The principle sustained by the cases above cited is qualified
by the condition, that the justices have jurisdiction of the sub-
ject matter to which their certificate relates. Knight v. Norton,
15 Maine R. 337 ; Granite Bank v. Treaf, 18 Maine R. 340.

The cases already cited show, that the record of the justices
is equally conclusive with their original certificate. The record
of the justices, acting under the poor debtor law, is made
conclusive evidence of the facts most essential to their juris-
diction, viz. notice to the creditor, and the sufficiency of that
notice. The same cases also show, that the record is con-
clusive evidence of all the facts specified in the certificate
which they are authorized by the statute to give to the debtor.
It would seemn, that it would be equally conclusive as to the
other facts, which it may recite, that appertain to the jurisdic-
tion of the justices. They could not act in relation to the
notices until they were selected, and their certificale must be
conclusive as to their own selection, or it could not be so as to
the giving of the notice and the eflect of it.

The time when the record was made up does not vary its
legal effect. It may be made up, like the records of the Court,
after adjournment. Murray v. Neally, 2 Fairf. 238; Mat-
thews v. Houghton, before cited.

It was competent for the parties to confer the power of con-
tinuing the citation upon one justice, by mutual consent. The
plaintiffs are precluded-from taking advantage of it, if an error,
or it would be allowing them to take advantage of their own
wrong. It would be permitting them to be benefited by an error
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committed at their own request. Mome V. f’ond 18 NIame
R. 142. The same principle will apply to the absence of
the other justice on the first day. "That was at the instance
of the attorney of the plaintiils and for their accommodation.

If the manner and time of the continuance were irregular,
and without an appearance of the adverse party would have
been of no validity, his appearance without objection, cures
the irregularities, and saves the jurisdiction. 3 Pick. 408; 7
Johns. R. 381 ; 9 Johns R. 136. 'The object of the proceed-
ings is to afford the creditor the opportunity of appearing and
examining the debtor, and if he avails himself of the oppor-
tunity, it cures the defects in the preliminary steps. Moore
v. Bond, before cited.

The same principles are applicable to the admmlstermrf of
the oath by one justice after the day of the esamination.
Both justices decided that the oath should be administered.
The performance of the act is necessarily by one. It could
never have been intended that each justice should administer
the oath.

Wells, for the plaintiff, said that the statute requires, that
the court for the discharge of poor debtors should be organized
by the choice of two justices. Rev. St. c. 148, § 46. One

. has no power to act alone, but in the single instance provided

for in the statute, a second adjournment, if but one should be
“present, at the time fixed by the first adjournment. § 6, &
24. The adjournment, with this exception must be by the
justices.

It is argued, that whatever is said in the certificate or re-
cord is conclusive, and can neither be contradicted nor ex-
plained by testimony. If such be the fact, as it respects the
sufficiency of the notice, it is not o as to the jurisdiction or
organization of the Court. Granite Bank v. Treat, 18 Maine
R. 340. And it is necessary that such should be the case
to furnish some security against fraud and ignorance. Here
we have a certificate from which it might be supposed, so
evasively is it drawn, that the time appointed in the notice to
the creditor was on the 29th of November, and that the ex-
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amination took place and the cath was administered on the
same day. And yet it appears from the oaths of these very
justices, that the time appointed in the notice was the 22d,
and that the oath was not administered until some indefinite
time a week or two after the 20th, and that the two justices,
signing the certificate, were not together saving on the 29th,
and that one of them was never informed of his being selected
by any person until that day. The Court never had any legal
existence, and if it ever had, it terminated before the oath
was administered, Knight v. Norton, 15 Mane R. 337;
Hanson v. Dyer, 17 Mawne R. 96.

But the certificate, if the justices had power to act, is wholly
insufficient. It neither conforms to the requirement of the
statute nor to the truth. It merely says, that “the debtor had
notified the creditors of the time and place.”

But the statute form of the certificate of discharge does not
show the manner of the selection of the justices, nor of their
organization, and contemplates that they should be shown in
some other manner. The question of jurisdiction is necessari-
ly open to proof. The decisions referred to simply show, that
when the Court is organized, and have jurisdiction, they are
the exclusive, judges, whether the notice is conformable to the
statute requirements.

The other papers ihtroduced, are not evidence, and ought
not to be admitted. They do not pretend to be the act of
but one justice, and have no connection with each other, or with
the certificate of both. But if admissible they show no organ-
ization of the Court, or power to act. They do not however
purpott to be copies of records, and are mere loose certificates,
and on that ground inadmissible. Owen v. Boyle, 15 Maine
R. 132.

But it is said that the gentleman, who then acted as attor-
ney of the plaintiffs, consented to the course of proceedings
adopted by the defendants and the justices. He is not the
person of whom they should take counsel. If he had authori-
ty to dispense with the requirements of the law, and to dis-
charge this bond, without payment or a compliance with the
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law, there should be some consideration for it, as it was
merely by parol. There was none. Without this consent,
the justices had no power to act, and the defendants are at-
tempting to support the proceedings by the same kind of proof
they object to on our part. But were the proof admissible,
it amounts to nothing more, than that they all acted under a
mistake of the law. His consent could give no authority to
these men to act as a Court, when they had not been organ-
ized as such, and when it was too late to do so, If the Court
had been duly organized on the 22d, they had no power to
adjourn as one of them did to the 29th, and there was no ad-
journment after the latter day, and all acts afierwards were
void. No consent could render such prooceedings valid as
the doings of a Court. As well might such consent render
the proceedings of these men valid as judgments, if they
should undertake to act as Judges of this Court, or render a
judgment valid, given in vacation, and without process or
pleadings. The agreements of the parties as to their own
conduct in Court, are not binding unless in writing. Smith v.
Wadleigh, 17 Maine R. 353. 'The attorney had no power to
bind the plaintiffs by any such cousent. Jenney v. Deles-
dernier, 20 Maine R, 183.

The opinion of the Court was drawn up by

Tenvey J.— This is an action upon a bond given to liber-
ate from arrest on execution, the principal obligor. The de-
fence relied upon is, that the condition of the bond has been
fulfilled, the debtor having been legally admitted to take the
poor debtor’s oath, within six months from its execution. The
defendants introduced the certificate of two justices of the
peace and of the quorum, in the form prescribed by law, and
also introduced certain papers as records of the proceedings of
the same justices, in relation to the discharge of the debtor,
which documents the counsel for the defendants contended
were conclusive evidencé of the facts, therein stated ; but the
plaintiffs were permitted to introduce parol testimony for the
purpose of showing, that the justices, who signed the certifi-
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cate, had no juarisdiction over the matter, against the objection
of the defendants.

If the case before us presented a question touching the form
of the notice to the creditors, the authority from which it is-
sued or the service of the same; or if objections were made
to the propriety of administering the oath, on account of the
insufliciency of the proof adduced, the cases cited are author-
ity, that the certificate is conclusive. But the objection, which
we are called upon to consider, relates to an earlier stage of
the proceedings. Tt is denied that the justices who signed the
certificate were a tribunal possessing any power to examine the
notice, or the return of the officer who served it, to take the
examination, or to administer the oath.

It must appear, that the justices of the peace and the quo-
rum, who signed the certificate, had jurisdiction, while it has
been held, that their certificate and their record was evidence
of their jurisdiction, it has also been held, that neither was
conclusive evidence; and that it was competent for the cred-
itor to prove that they had no authority to proceed in the mat-
ter. In the case cited from 3 Pick. 404, the Court say, < where
there is no jurisdiction, the proceedings may be avoided by
plea or evidence.” In Granite Bank v. Treat, 18 Maine R.
340, 1t is said, “ The certificate, however, would not be con-
clusive on this point, and it would be competent for the plain-
tiffs to prove that they had no jurisdiction.” Suppose in a
case of this kind, the plaintiffs should offer to prove by com-
petent evidence, if any was admissible for that purpose, that
the commissions of the magistrates had expired, and had not
been renewed, would it be contended, that their record would
be conclusive? That the persons composing the tribunal
should be justices of the peace and of the quorum, and should
also be selected according to the statute, are equally material.
It cannot be admitted, that persons may assume to act judi-
cially as a tribunal of inferior jurisdiction, without in fact hav-
ing the least authority, and protect their acts by a jurisdiction
conclusively established by their own records.

Is it shown, that the justices had not jurisdiction at the time
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the oath was administered to the debtor 2 The citation to the
creditors, the certificate of the two justices, dated Nov. 29, 1841,
the paper signed by Nathan Ifowler, justice of the peace and
quorum, and another paper signed by the two justices, are in
the case without objection. I'rom these there can be no doubt,
that all the proceedings were under the citation returnable at
the office of Nathan Fowler, Lsq. on the 22d day of Novem-
ber, 1841. The argument proceeds upon no other ground,
and the testimony of all the witnesses confirm the fact.

"The statute contemplates, that on the return of the citation
and ar the time fixed therein, a tribunal shall be constituted as
provided in chap. 148, scction 47, of the Revised Statutes.
The proceedings will be invalid, unless the steps there pointed
out shall be followed. At the return day of the citation in
.the case before us, the debtor sclected a justice of the peace
and of the quorum, and notified him of his wishes to proceed
to the examination. No other justice was present or notified
of his selection, if a selection was made. -There was no tri-
bunal at the time and place designated for the examination,
clothed with the least jurisdiction over the subject.

Could the justice so sclected adjonrn the proceedings to a
future day? Section 24 of chapter 148, provides, that the
examination shall be had before two disinterested justices of
the peace and of the quorum for the county, and the justices
shall have the like power to adjourn as is provided in § 6,
which authorizes the justices to adjourn from time to time, if
they sec cause; and if either of said justices shall not be
presenfa‘t such adjournment, the other may adjourn to another
time. The power is given to one justice to adjourn only in
this single instance, and that is in a case, where there has been
.organized a tribunal in every respect competent to act. A
Court may adjourn its sittings. A justice of the peace may ad-
journ proceedings over which he has jurisdiction. But a
tribunal, which has never had a being cannot be adjourned.
One justice of the peace and of the quorum, though selected
by one of the parties, has no more jurisdiction to examine the
citation, and to commence proceedings under it, than the offi-
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cer who made service of it, and can have no power to ad-
journ, unless the statute confers it upon him. 'The authority
to adjourn for the purpose of making a selection of another
justice, and giving notice to him, and procuring his attendance,
is not given to the one who may be selected.

Is the defect cured by the consent of the creditor’s attorney,
if he did consent to proceed? The jurisdiction of the justices
is enacted by the statute, and not by the consent of the parties.
If the proceedings were in every other respect regular, except-
ing that one of the justices was not of the quorum, and it was
expressly agreed, that he should act, could their record be up-
held? If a justice of the peace rendered a judgment in a
civil action, where the debt or damage was one hundred dol-
lars, and it appeared by the record, that he had jurisdiction
over the matter by consent of the parties, is not that judgment
erroneous? Can a judgment of this Court be sustained ren-
dered in an action, it appearing to have been done by consent
of parties? If the consent of parties would give two justices
of the peace and of the quorum jurisdiction over the matter
on the 29th November, 1841, when the citation was made
returnable on the 22d of the same November, we do not per-
ceive the necessity of any citation, to authorize the justices to
act in the premises, provided the parties consent to proceed.

There is reason to suppose, that the debtor believed that he
was proceeding legally, and it may be regretted thai he was

misled, but the plain requirements of the statutes cannot be
disregarded.

Default must stand.

Vor. x. 20
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Wirviam Jouwsow versus Samver BicxnerLn & al.

Where the father of a minor son, with his assent, although not so expressed
in the agreement, trunsferred his services to the plaintiff for the term of
three years, for a consideration paid wholly to the fatlher, and while the
minor was de facto the servant of the plaintiff, he performed labor and ser-
vices for the defendants, at their request, and where neither the father. nor
the minor son set up any claim to compensation therefor, it was keld, that
the plaintiff might recover of the defendants the value of such labor and
services. -

Exceprions from the Middle District Court,.REDINGTON J.
presiding.

Assumpsit to recover the sum of 22,50, alleged to be due
to him for the labor and services of Lis servant, Samuel John-
son, performed for the defendants, and at their request.

To show that he was entitled to the services of Samuel John-

son, the plaintiff introduced in evidence a paper of this tenor.
« Bloomfield, Nov. 30, 1839. Memorandum of an agreement
made this day, John Johnson on one part, and William John-
son on the other. Know all men by these presents, that I, John
Johnson, in consideration of one hundred dollars to be paid
me by William Johnson, agree to sell to said William Johnson
the remainder of my son, Samuel Johnson’s time, until the said
Samuel is one and twenty years of age, it being three years
and two months, the said William Johnson to have the whole
control of the said Samuel, until he. the said Samuel, becomes
of lawful age to act for himself. The said William agrees to
furnish the said Samuel with all necessary clothing without any
expense to said John Johnson. Received payment by note for
the above hundred dollars. John Johnson.”

'The District Judge ruled that the plaintff could not main-
tain the action. 'The plaintiff then offered to prove, that the
agreement was made by the said John and William Johnson at
the request of the said Samuel, and that said Samuel assented
to it at the time the agreement was made, and has ever since

. continued to give his assent toit. 'The defendants objected
to the admission of this evidence, and the Judge refused to
receive it. The plaintiff was nonsuited, and then filed excep-
tions to the ruling of the Judge. -

-
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Leavitt, for the plaintiff] cited and relied en the case Day
v. Everett, 7 Mass, . 145, as dircetly in point.

J. 8. Abbolt, for the defendant, conceded that the case
cited for the plaintifi’ was in point, but contended, that it was
not good law.

It is not true, that the father has a right to the son’s time,
while a minor, without performing the corresponding duties.
He has no legal right to sell his son’s time. 13 Maine R.
151; 8 Johns. R. 328; 1 Mason, 73, 85. The paper does
not disclose the consent of the son, and the contract is there-
fore void. 6 Greenl. 465.

The opinion of the Court was by

Wurmuan C. J. — This is an action brought by the plaintiff
to recover pay for the services of one Samuel Johnson, a
minor, who had been placed at service by his father with the
plaintiff.  The defendants contend, that the plaintifft has no
right to recover, upon the ground that the father of Samuel
had no right to put him to service for the three last years of his
minority, reserving to hiruself a stipulated compensation there-
for. Samucl was de facto the servant of the plaintiff at the
time the service was performed for the defendants. The
service was performed at their request. It does not appear,
that the father or Samuel laid any claim to compensation for
the services; or that the defendants had paid or claimed a
right, or pretended a liability to pay any one else therefor.
What possible concern can they have with the nature or efficacy
or inefficacy of the contract between the father and the plain-
tiff. There can be no pretence, that if the defendants pay
the plaintiff, they will be answerable again for the amount,
either to the father or to the son. In the first place, it does
not appear that either makes any such claim, and secondly, if
they should do so the contract with the father by the plaintiff,
would be an estoppel.

Exceptions sustained and new trial granted.
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OLiver Crossy versus SamveL WyarT.

Where it appears upon the face of a promissory note, that one of the mak-
ers is principal and that the others are sureties, and one of the latter, hav-
ing paid the note, claims contribution of the other, the character in which
the parties signed will be presumed to be correctly exhibited by it ; but the
contrary may be proved by the other party.

Where it was the custom of a New Hampshire Bank to receive payments of
interest from time to time on notes in advance, and suffer them to remain,
and still hold the sureties, and this custom was fully known to both prineci-
pal and sureties, and they come into this State to enforce a contract, made in
that State, arising out of a note to such bank whereon they are sureties, and
interest on the note in advance has been taken of the principal, the sureties
will not be considered as discharged by the taking of such interest in advance.

If a suit be brought by the payee against one of two sureties on a note be-
fore the statute of limitations could be successfully interposed as a defence
by either party, and judgment is obtained therein after the time when the
statute would have furnished a defence in a suit then commenced by the
maker, and this judgment is satisfied, the same statute would not prevent
the maintenance of an action against the co-surety for contribution, brought
within six years from the time of payment.

Where the debtor, at the time the cause of action accrued, was residing out
of the State, proof that since that time, he had often been a few miles
within the limits of this State on business, with attachable personal pro-
perty, which was removed on his return to his own dwelling in another
State, without any proof that the plaintiff had knowledge of it, is not
sufficient to take the case out of the operation of the exception contained
in the ninth section of the statute of limitations of 1821, c. 62.
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Assumpsit.  The writ is dated May 29, 1841. With the
general issue, the statate of limitations is pleaded.

Prior to 1816 Oliver Crosby, the plaintiff, and Jesse Varney
had been partners in business in Dover in the State of New
Hampshire, and on July 25, 1816, they, severally, as princi-
pals, and Mann and Chandler, as sureties, made their note to
the Strafford Bank, located at Dover, for one thousand dollars,
and it was discounted by the bank. On May 25, 1821, this
note had been reduced by payments to the sum of $600,00,
and was then taken up, and the remaining $600,00 were
paid by a note to the bank, dated that day, and signed by
Varney, as principal, and by Crosby and Chandler as sureties.
On May 25, 1825, this last note was taken up by another for
the same amount, bearing date March 28, 1825, to which time
the interest had been paid, signed by Jesse Varney, as princi-
pal, and by the present plaintifl and defendant as sureties.
Each of these notes was made payable in sixty days. All these
persons resided in Dover until April, 1821, when Crosby re-
moved to Atkinson in the State of Maine, where he has since
lived. The others have continued to live in Dover. On Feb.
3, 1830, the Strafford Bank commenced a suit upon this note,
several payments of interest having been made by Varney
upon it, and sometimes in advance, against Crosby, and recov-
ered judgment against him in the Supreme Judicial Court, for
the county of York, at the April Term, 1832, (See 8 Greenl.
191.) On May 28, 1832, Croshy paid the amount of this judg-
ment, in New Hampshire, to the bank, being then $835,70,
and on the same day demanded of Wyatt, at Dover, payment
of one half the sum he had thus paid. 'That bank ¢ has
been in the habit of discounting accommodation notes made
payable to said bank in 60 days, and when said notes have be-
come due, the custom has been to receive checks and interest,
and in many cases merely the interest for the next 60 days,
and to indorse the same on said notes, and to continue to in-
dorse every 60 days, or whenever payments are made, without
releasing the sureties; it has been frequently the case that
notes have remained several years, and nothing but interest
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been paid upon them. It is understood that the note is to lie
during the time for which interest is paid, but either principal
or sureties have liberty to take up the note 1 the mean time,”
Varney, Crosby and Wyatt, severally, knew of this custom at
the bank, and had done business there in that mode. Varney
was in good credit until May, 1828, when he failed, and has
since been without property. It would scem that Wyatt had
been within the State of Maine within six years next after the
payment by Crosby, but no copy of the deposition referred to
is found in the case.

Rowe, for the defendant, remarked that the action by one
surety against another was borrowed from equity. Where
there is an equality of hability, there should be an equality of
burden. Where equity says there should be a contribution,
the law implies a promisc. 14 Ves. 163; 1 Cox, 318; 2 B. &
P. 270; 12 Mass. R. 102. But if one surety become such at
the request of another, the latter canuot claim contribution.
2 Esp. R. 478,

To render the defendant liable, the plaintiff must show both
a moral obligation, and a legal liability., He has done neither.
* This note grew out of one whercon the plaintiff was a prin-
cipal. The plaintif has never for a moment been discharged
from that liability, and 1n making this payment, he was in fact
but paying the joint debt of himscli and Varney. 'The de-
fendant’s name was given for an extension of time, and not
for a new loan. Whatever the form of the transaction may
be, it makes no difference. The Court will look through forms
to facts. 14 Mass. R, 163; 12 Mass. R. 102; 1 Cox, 318.

If the defendant had ever been liable to contribution, he
was discharged hy the statute of limitations before the pay-
ment by the plaintiff to the bank was made. The contract
was made in New Hampshire, and the laws of that State mnst
govern, and by them the defendant is discharged. 2 Kent,
459 ; 2 Mason, 157 ; 1 East, 6; 5 East, 124; 13 Mass. R. 1.
More than six years had clapsed before the plaintiff”’s payment,
and the defendant has done no act since to make himself lable.
And by the laws of New Hampshire no payments or promises
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by one of several joint promisors, can take the contract out of
the operation of the statute of limitations as to the others,
Exeter Bank v. Sullivan, 6 N. H. R. 124. On the day of
payment, the bank could have maintained no action against
the defendant by the laws of New Hampshire, and by the .
same laws the plaintiff could do no act, which would create a
new liability.

By the laws of New Hampshire, also, the defendant was
discharged by giving day of payment to the principal.

The defendant too was discharged by the statute of limit-
ations of Maine. Six years had elapsed after the plaintiff paid
the money, long before this suit was brought, and the defend-
ant before that time, had been in this State, subject to process.

J. Appleton, on the same side, cited 4 Ham. 358; 2 Greenl.
42; 6 Gill & John. 256; 21 Pick. 195. And also, in the
close, replied to the arguments for the plaintiff.

Ingersoll and J. Crosby argued for the defendants, con-
tending:

That the plaintiff and defendant stood as co-sureties for
Varney, and not as principal and surety. There is no evi-
dence that the note for a thousand dollars was a partnership
note, and there is evidence that long before the last note was
given, the plaintiff had removed to the then County of Penob-
scot, and that Varney had continued in New Hampshire. The
first $600,00 note, with the balance in cash; was a full and
complete payment of the first note. 10 Pick. 121; 2 Mete.
157; 2 Greenl. 121 ; 13 Pick. 426 ; 15 Mass. R. 69.

The note on its face shows, that Varney was principal, and
the plaintiff’ and defendant his sureties. 'There is not only an
entire absence of evidence to show any different relation, but
it would not be competent for the defendant to introduce it.
4 Greenl. 195; 19 Maine R. 244; 2 Stark. Ev. 548 5
Taunt. 192 ; 10 B. & C. 578; 6 Mass. R. 519; 7 Mass. R.
518. _

The defendant was not discharged by the reception of in-
terest in advance from Varney. 'The case Strafford Bank v.
Crosby, 8 Greenl. 191, is conclusive. It was the same trans-
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action, and there is no material variance in the evidence in the
two cases. Freeman’s Bank v. Rollins, 13 Maine R. 202;
Oxford Bank v. Lewis, 8 Pick. 450 ; Central Bank v. Wil-
lard, 17 Pick. 150; 2 N. H. R. 448; 3 N. H. R. 231; 5 N.
H. R. 99. That it should operate as a discharge of a surety
the holder of the note should enter into a contract which
should disable him from proceeding against the principal, or
enable him in equity to claim an injunction. 15 Maine R.
249; 2 Metc. 176; 16 Maine R. 72; 10 Pick. 129; 20
Maine R. 235. T'o have that effect, too, the contract must be
founded upon an adequate consideration. 16 Maine R. 72;
19 Maine R. 88.

The statute of limitations would hiave furnished no defence
to Wyatt in this State, if at the time of the signature of the
note he had, like Crosbhy, been an inhabitant of this State
when the note was made, and so continued until the present
suit was brought, either as against the bank, or his co-surety.
And his remaining in New Hampshire could in this respect
give him no additional advantage. 17 Mass. R. 55; 2 Mason,
151 ; 11 Pick. 36 ; 2 Mass., R. 84; 20 Pick. 305. But if the
statute of limitations would have furnished a defence in a suit
by the bank, it could not in a suit by Crosby. The cause of
action does not accrue until payment is made by the surety.
11 Mass. R. 361 ; 19 Maine R. 244 ; 4 Greenl. 195; 1 Metc.
381. 'The defendant was not discharged by coming within the
State in the manner he did. 16 Pick. 359. The same rea-
sons, and the same authorities, now pressed upon the attention
of the Court by the defendant on this point, would apply with
as much force, if this suit had been brought against Varney,
the principal.

The opinion of the Court was drawn up by

SuepLEY J.— The plaintiff has instituted this suit to re-
cover one half of the amount of money, which he paid to the
Strafford Bank, to satisfy a judgment recovered against him on
a promissory note made on March 28, 1825, by Jesse Varney,
as principal, and by the plaintiff and defendant as his sureties.
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It is contended in defence, that the plaintiff was in fact a prin-
cipal on the note, although he signed it as a surety. From the
testimony of the cashier of that bank it appears, that prior to
the year 1816, Crosby and Varney were partners in business
in the town of Dover, N. H., the then place of residence and
of business of all the parties to the note; that on the twenty-
fifth day of July of that year Crosby and Varney made their
note to the bank as principals, with John Mann and Philemon
Chandler as their sureties, for one thousand dollars; and that
nole remained in the bank on May 25, 1821, having been re-
duced by payments in part to the sum of $619,24, when it
was taken up by a new note for $600, the balance having
been paid in cash, signed by Varney as principal and by Cros-
by and Philemon Chandler as sureties. 'This last note remain-
ed in the bank on May 25, 1825, when it was taken up by the
note first named. The character, in which the parties signed
that note, is presumed to be correctly exhibited .by it, until the
contrary be proved. Are the facts, that the loan of 1816 was
made to Varney and Crosby, and that they. were, then partners
in business, sufficient to destroy that p’resﬁm}iﬁgn;. when con-
sidered in connexion with the other testimé_;iyi ihi-jhe_case? It
appears, that part of the loan had been’ﬁa,i’d_y_, anid : that Varney
became the principal and Crosby a surety en a:note to pay the
residue as early as the year 1821 ; and that-trosby removed
from Dover to the town of Atkinson in this 'Staie, in 1820 or
1821, and that he has since continued to reside there. Varney
therefore became principal for the residue of the loan about
the time or soon after Crosby’s removal. When the last note
was made, Crosby had been absent from Dover as a place of
residence for four or five years. During that time Varney had
paid the interest on the second note. If these facts would not
be sufficient to authorize the inference, that the joint interest
of Varney and Crosby in the original loan had been extin-
guished, and that Varney had assumed the payment of the
balance due before the defendant signed the last note as his
surety, they would at least be sufficient to neutralize the influ-
ence of the facts before referred to, and to leave the case with-
Vor. x. 21
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out satisfactory proof, that the note did not exhibit the true
relation of those who signed it. The testimony does not
therelore rebut the presumption of law, and establish the fact,
that Crosby was in fact a principal upon the last note.

It is further contended, that the defendant was discharged
by the bank by its giving time to the principal; and also by
the statute of limitations of that State. The only proof, that
the bank gave time to the principal, arises from its permitting
the note to remain uncollected, and from its having received
payments of interest upon it according to the usages of the
bank. These usages appear to have been well known to the
defendant. Under such circumstances the defendant would
not be discharged, as the law appears to have been formerly
administered in New Hampshire as well as in this State. In
the case of Bank v. Woodward, 5 N. H. R. 99, the opinion
says, “the note was originally payable on demand, although
probably interest was paid for sixty days in advance with an
understanding between the parties, that the money was not to
be demanded within that time, unless the safety of the debt,
or the situation of the affairs of the bank, should make a de-
mand necessary. And the interest might have been paid in
advance at any subsequent period, on the same terms and with
a like understanding, without doing any wrong to the surety,
and without discharging him from his liability upon the note.”
In a recent decision made between these parties in a case
arising out of the same facts, the payment of the interest in
advance was considered as prima facie evidence of a contract
for the delay of payment of the principal during the period for
which the interest was so paid. Crosby v. Wyatt, 10 N. H.
R. 318. But such has never been admitted to be the effect
here. If it had been, or their law should be considered as
decisive, the long continued usage of the bank, well known to
both the sureties, would seem to be as satisfactory evidence of
an assent on their part to the agreement for delay, as the pay-
ment of interest in advance would be of such an agreement.

A payment of part of the debt by one of several joint
debtors would not, as the law has been decided to be in New
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Hampshire, authorize the inference of a new promise by all.
Exeter Bank v. Sullivan, 6 N. H. R. 124. While it would
have that effcct in Massachusetts and in this State. Frye v.
Barker, 4 Pick. 382; Getchell v. Heald, 7 Greenl. 26. But
the defendant was not discharged by the statute of limitations
of New Hampshire, when the suit was commenced by the
bank against the plaintiff on February 3, 1830. If therefore
the plaintiff had been then rcsident in New Hampshire, he
could not have succeeded in a defence for himself or his fel-
low surety, founded upon the statute of limitations. As the
bank did not recover judgment against him until the year 1832,
and as he did not pay that judgment until the year 1833, it is
contended, that he did not then relieve the defendant from any
existing lability ; because he could then have interposed the
statute of limitations with success; and that the plaintiff is not
therefore entitled to recover. If this reasoning were admitted
to be sound, the result would be, that one of two sureties
might be compelled by law to pay the whole debt, and yet
could have no legal claim for contribution upon the other,
unless he could shew, that the creditor had a legal claim upon
that other, not only, when the debt was contracted, but when it
was paid. And such a doctrine would enable the creditor
frequently to impose the whole burden upon one of the sure-
ties by omitting to commence a suit against the other, until he
could successfully interpose the statute of limitations. Such
a course of reasoning arises out of an imperfect statement of
the implied contract between the two sureties. That contract
is, that each surety will pay one half of the debt if the prin-
cipal neglects to pay it, or will save his co-surety harmless
from injury by his being obliged through the neglect of the
other surety to pay more than his half of it. The obligation
of one surety to repay to another, who has paid the whole
debt, a moiety of it, does not arise solely out of the consider-
ation, that he has thereby been relieved of a burden, but also
from the consideration, that he engaged to indemnify him
against loss arising from his own neglect to pay his own share,
in case the principal should neglect to pay. It is no sufficient
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defence therefore for the defendant to show, that he could not
have been compelled by law to pay any part of that note,
when it was paid by the plaintiff; for that would not show,
that he had not broken his implied contract with the plaintiff
to save him from loss by his being compelled to pay that half
of the note, which he ought himself to have paid. The plain-
tiff’s right of action for the breach of that engagement first
accrued upon payment of the whole debt to the bank in the
year 1833. The defendant was then residing in New Hamp- -
shire. 'The testimony, which proves, that since that time he
had often been a few miles within the limits of this State
on business with attachable personal property, which was re-
moved again from the State on his return to his own dwelling,
without any proof that the plaintiff had any knowledge of it,
is not sufficient to exclude the case from the exception con-
tained in c. 62, $ 9. Little v. Blunt, 16 Pick. 359. Itis
not perceived, that any of the points made in the defence can

be successfully maintained.
Judgment on the default.
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An attachment of all the debtor’s “right, title and interest in and to any
real estate in the County of P.” is-valid, and sufficient to hold all his real
estate in that county, subject to attachment in that suit.

And such language is effectual to create an attachment of the estate, when
the debtor has made a conveyance of his title to another person, but the
deed has not been recorded.

If the debtor, who had taken a deed of the premises, made prior to the
attachment, but not recorded until afterwards, has conveyed the same pre-
mises to another, and the last deed was recorded before the attachment,
this cannot be regarded as giving notice of such unrecorded deed.

Tais case was argued in 1841, when the present Reporier
did not hold the office, and no papers, except the opinion,
came into his hands. The facts, however, sufficiently appear
in the opinion of the Court.

Moody, for the demandant.
Kent & Cutting, for the tenant.

The opinion of the Court was delivered at the October
Term, 1843, as drawn up by

SuerLey J. — It appears from the agreed statement, that
John Bourne on the 21st of February, 1835, conveyed the
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premises to David Greeley ; who on the same day reconveyed
them in mortgage to Bourne. Both these conveyances were
recorded in March foilowing. Greeley on the 12th of August,
then next by deed of release conveyed his interest to Ransom
Clark, but this deed was not recorded until the 18th of August,
1837. And it does not appear, that he entered into posses-
ston of the premises. Clark by deed bearing date on the 8th
of August, 1835, four days before he had acquired any title
from Greeley, conveyed to the defendant; and this deed was
recorded on the 13th day of August following. On the first
day of January, 1836, Robert Farley caused all Greeley’s
“right, title, and interest, in and to any real estate in the
county of Penobscot” to be attached ; and afterwards obtained
a judgment and caused Greeley’s right in equity to be seized
and sold, and the plaintiff became the purchaser.

It was decided in Crosby v. Allyn, 5 Greenl. 458, that
an attachment of all the debtor’s right, title and interest to real
estate in Belfast and Thorndike, was valid. In Whitaker v.
Sumner, 9 Pick. 310, the officer returned, I attach all the
right, title and interest in and to a certain piece or parcel of
land with the buildings thereon situate in Columbia street at
the southerly part of Boston; and one piece of land and the
buildings thereon standing being situvate in Pleasant street in
said Boston, which the within named Benjamin Huntington
has to the estates before mentioned.” And the Counrt say,
¢ the return of the attachment on the plaintiff’s writ against
Huntington has as much certainty as returns in general of
attachments on mesne process”; and it was decided to be
good. In Taylor v. Mixter, 11 Pick. 341, the return was, «I
have attached all the right, title and interest, which the within
named Ruggles has to his homestead farm, on which he now
dwells, together with all the land thereto belonging lying in
Enfield in said county. Also all the right and interest, which
said Ruggles has to any lands lying in Enfield aforesmid.” It
was decided to be a valid attachment of any other lands in
Enfield, which might not be a part of the farm. 'These cases
sufficiently prove, that an attachment is good, though made in
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as general language as the officer used in this case. And that
it has been a common practice sanctioned by the courts, for
officers, when they intended to attach certain real estate as
the property of the debtor, to make use of the words « right,
title and interest” in and to it, for the purpose of accomplish-
ing it. These words were probably introduced with a design
to enlarge and not to diminish the effect of an attachment of
a farm or tract of land, so as to secure not only the fee, but
whatever right the debtor might have in it, as an estate for
life, or for years, or by way of contract in writing, or the
right to redeem it. In all these cases, the debtor had not con-
veyed the title to another, but was the owner at the time of
the attachment.

And it is contended, that such language is not effectual to
create an attachment of the estate, when the debtor has con-
veyed his title to another person, although such conveyance
has not been recorded. The case of Adams v. Cuddy, 13
Pick. 460, is relied upon as exhibiting a close analogy to the
present case. It was in that case decided, when the owner of
land in Boston had conveyed it to another person, describing
it by metes and bounds, and subsequently executed a second
deed conveying “all the right and title to the land I have in
Boston,” which was recorded before the first; that the land
conveyed by the first was not within the description of the
estate conveyed in the second deed, and so did not pass to the
second grantee. There could be no doubt of the intention of
the grantor in making the second deed. The first was effec-
tual against him, and he could not be presumed to intend to
commit a fraud upon one of his two grantees by conveying the
land a second time. And there was nothing in the deed to
destroy the effect of such a presumption. But there is no
such presumption of law operating against a creditor or an
officer. .They are not placed in a similar position; and the
law permits them to avail themselves of the neglect of a gran-
tee to record his deed without imputing to them any frandu-
lent design. And there is no similar intention to be discover-
ed in such grantor and the oflicer or creditor. Does the offi-
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cer, when he uses the words right, title and interest in and to
land, intend to attach only, what the debtor has never con-
veyed away? Is not the intention rather to attach all the
right title and interest, which by any words may be liable to
be attached as the debtor’s estate?  Will it be contended, that
an attachment of all the debtor’s right, title and interest in
and to a farm described by metes and bounds would not be
good against a prior conveyance of it not recorded? The in-
tention in such a case could not be doubted. Yet if a techni-
cal construction of the officer’s language is to prevail, it may
be truly said, that the debtor himself had no legal interest and
therefore an attachment of his right, title and interest in and
to it amounted to nothing. And if such an attachment were
made of an estate fraudulently conveyed by the debtor, and
the conveyance recorded before the attachment, the result
would be the same. The Court say, in Taylor v. Mixter,
¢“had the tenant caused an attachment of the debtor’s inferest
in twenty.or a hundred different parcels of estate to be made,
it is not contended, that the attachment would not have been
effectual, had they been specifically returned.” It is not easy
to imagine a case in which there would be less reason or more
danger in considering language to be used with technical accu-
racy, than in an officer’s return upon a writ. The very idea
of doing so almost deprives it of a sober consideration. And
it would be in principle opposed to the case of M’ Mechan v.
Griffing, 9 Pick. 537. It appeared in that case, that the five
sons of Timothy Griffing undertook to divide their late father’s
estate among themselves; and that the division was made by
executing deeds of release to each other on the 9th of May,
1821, which were not recorded until the 5th of March, 1822.
.And that the petitioner attached the son Timothy’s ¢ undivid-
ed share” on the 12th of February, 1822. The decision was,
“that the plaintiff’s attachment of February 12, 1822, was a
valid attachment of Timothy Griffing’s undivided share of the
premises.” And yet at the time of the attachment he had in
himself no undivided share. A conclusive objection to all the
reasoning against the validity and. effect of the attachment in
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the present case will be found in the statute, ¢. 36, $ 1, which
declares, that no conveyance of lands shall be effectual against
any other but the grantor and his heirs, unless the same be
acknowledged and recorded. The deed therefore from Greeley
to Clark, not having been recorded, must be considered as in-
operative against all others but Greeley and his heirs.  So far
as he and they were concerned, he had no interest at the time
of the attachment; but so far as others were concerned he
had in judgment of the law “a right, title and interest in
and to it,” because the deed had not been recorded. If
there had-been no conveyance, the case of Crosby v. Allyn,
decides that the attachment. would have been good. And the
statute decides, thatas to all but the grantor and his heirs,
the deed to Clark shall not be effectual ; and the attachment
is therefore, as respects the officer, the creditor, and the plain-
tiff, as effectual, as it would have been, if no such deed had
‘been in existence. '

© It is next contended, that the record of the deed from Clark
to the defendant, made before the attachment, gave notice of
the conveyance from Greeley to Clark. But the fact, that Clark
had conveyed the premises to the defendant, would not afford
one, who wished to purchase them of Greeley, any satisfactory
evidence, that Clark purchased of Greeley or had a right to
convey to the defendant. The record cannot be regarded as
giving notice of any facts not stated in it, or not to be ex-
pected in the ordinary course of business to be found in it.
In the case of Bates v. Norcross, 14 Pick. 231, it was de-
cided, that the record of a conveyance is only notice to after
purchasers under the same grantor.

It is said also, that the defendant by proving the execution -
and record of his deed performed all which the statute re-
quired. of him, and that he therefore obtained a perfect title.
And he did do all required of him to secure to himself 4l the
title, which his grantor could convey. But that did not re-
lieve him, if he would be careful to obtain a perfect title,
from the necessity of making an examination into the title
of his grantor. Again, it Is said, that the title vested in Clark

VoL. x. 21



170 PENOBSCOT.

Veazie v. Parker.

without any record of his deed. And it did so as between the
parties to that deed, but the statute deprives it of any legal
effect so far as others arc concerned.

Judgment for the plaintiff.

Samven Veazie §& al. versus Rurus P. Parker.

An attachment of all the debtor’s ¢right, title, and interest in and to any
real estate in the County of P.” is valid, and suflicient to hold all his real
estate within the county, subject to attachment in that suit.

And such language is effectual to create an attachment of the estate, when
the debtor has made a conveyance of Lis title to another person, but the
deed has not becn recorded.

Where the tenant, who received a decd from the debtor prior to the attach-
ment, but did not record it until afterwards, gave back a mortgage to his
grantor at the same time, and this mortgage was recorded: before the attach-
ment, the record of the mortgage cannot be considered as notice of the
unrecorded deed.

When the person in possession is other than the grantee, it is necessary
that there shonld be a visible change which should indicate to others that
there had been a sale, to have the effect of giving notice to a subsequent
purchaser or attaching creditor. Thercfore where one, who had been a
tenant of the grantor before the giving of the unrecorded decd, attorned to
the grantee at the time it was given, and remained in possession afterwards
until after the attachment, such possession cannot furnish notice of the
conveyance.

Writ of entry. Statement of facts by the parties. From
this statement, it appeared, that both parties claim under Joel
Hills. The title of the demandants was by deed from the
Casco Bank, March 1, 1839 ; and the title of the bank was by
virtue of an attachment of all right, title and interest which
Hills bad to any real estate in the County of Penobscot,
wherein the land lies, made on Jan. 25, 1836, on a writ in
favor of the bank against Hills and others; and a due and
seasonable levy of their execution on the demanded premises,
Dec. 22, 1838, and a seasonable record thereof.

The tenant claimed under a deed from Hills bearing date
November 16, 1835, recorded July 13, 1837. On the same
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day the deed was made, Parker mortgaged back the premises
to Hills, and this mortgage was recorded on that day, and has
not yet been discharged.

Hills never occupied the premises, consisting of a dwelling-
house and small tract of land, personally, and one Stewart was
in possession as his tenant prior to the date of the deed to
Parker. <At the time of said conveyance said Stewart attor-
ned to the defendant.” ¢ Previous to the attachment, the de-
fendant hauled timber for a barn frame upon the premises
which, subsequent to the attachment, was by him erected.”
Sometime after the attachment Parker moved into the house,
and occupied it personally until after the commencement of
this action.

It was agreed, that the Court might render such judgment,
as in their opinion would be conformable to law, on the state-
ment of facts.

Cutting argued for the demandants, contending: That a
general attachment was sufficient. It is not necessary, that
the lots of land attached should be particularly described.
"The record title is the title intended in attachments.

The demandants have the record title. The recording of
the mortgage is not notice to us. After tracing the title on
the records into Hills, we have nothing to do, but to ascertain
whether he had conveyed, when we made our attachment.
Connecticut v. Bradish, 14 Mass. R. 296 ; Trull v. Bigelow,
16 Mass. R. 406.

The burthen of proof is on the tenant to show implied
notice of the conveyance from Hills to him. The facts stated
in the case are wholly insufficient for that purpose. The facts
must be such as to leave no reasonable doubt of a conveyance.
M Mechan v. Grifing, 3 Pick. 149; Norcross v. Widgery,
Q Mass. R. 508; Lawrence v. Tucker, 7 Greenl. 195 ; Hewes
v. Wiswell, 8 Greenl. 94.

Hobbs argued for the tenant, contending, among other
grounds, that the Casco Bank, as attaching creditor, was in no
better situation than a grantee at the time of the attachment.
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Kent v. Plummer, 7 Greenl. 464 ; Brown v. Maine Bank,
11 Mass. R. 153; Priest v. Rice, 1 Pick. 164.

By a deed with this description, the grantee would have
taken nothing but what property Hills had in the premises at
the time the deed was executed. Adams v. Cuddy, 13 Pick.
460 ; Blanchard v. Colburn, 16 Mass. R. 345.

"The bank was bound to take notice of all the records, and
by examining them, there would have been found a deed of
mortgage, recorded before the attachment, showing that a con-
veyance had been made by Iills to Parker. 2 Hilliard’s Abr.
427; Newhall v. Burt, 7 Pick. 157; Newhall v. Pierce, 5
Pick. 450; Trull v. Bigelow, 16 Mass. R. 406; 15 Wend.
588.

There was sufficient totice of the deed by Hills to Parker.
All that is necessary is, that there should be sufficient facts
and circumstances to put a prudent man upon his guard.
Farnsworth v. Child, 4 Mass. R. 636 ; Porter v. Cole, 4
Greenl. 20; Prescolt v. Heard, 10 Mass. R. 60; Dudley v.
Sumner, 5 Mass. R. 438 ; Newland’s Eq. 511; 1 Story’s Eq.
§ 397, 400. ' '

This case was argued at June Term, 1842, and the opinion
of the Court was delivered at Oct. Term, 1843, as drawn up
by

SuepLey J.—It appears from the case agreed, that Joel
Hills, on the 16th November, 1835, conveyed the premises to
the tenant by a deed, which was not recorded until the 13th
July, 1837. And that the tenant on the same 16th of Novem-
ber, re-conveyed the same to Hills in mortgage, which was re-
corded on the same day. On the 25th of January, 1836, the
Casco Bank caused all right, title and interest, which they or
either of them have to any real estate in the county to be at-

-tached on a writ against Hills and others, and afterwards reg-
ularly obtained a judgment and levied on the premises, and
released its title to the demandants.

In the case of Roberts v. Bourne, in this county, it has
been decided, that such an attachment was good; and that
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the record of a conveyance not from the grantor could not be
considéred as giving notice, that he had conveyed.

The only question remaining is, whether the facts disclosed
in the agreed statement can be considered as giving such
notice.  Stewart was in possession of the premises as the
lessee of Hills before he conveyed to the tenant, and contin-
ued in the possession until after the attachment. He attorned
to the tenant at the time of the conveyance to Lim; but that
made no visible change which could indicate to others, that
there had been a sale ; and this is necessary where the person
in possession is not the grantee, to have the effect of giving
notice to a subsequent purchaser or attaching creditor. The
hauling of timber upon the premises for a barn frame before
the attachment would give no such notice. 'The acts of the
tenant after the attachment could not deprive the creditor of
the right, which was sccured by it.

Judgment for the demandant.
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Bensamin Suaw versus Lesxoann M, Gray & dl.

The powers of the Supreme Judicial Court, as a court of equity, arc specifie,
and limited by statute ; and in regard to mortgages, are expressly confined
to ¢ suits for the redemption or foreclosure’ thereof. What is to be under-
stood, in this instance, by foreclosure, it may be difficult to ascertain; but
the Conrt, itis helieved, are not vested with the power to decree a fore-
closure in any case. The acts wlich are to foreclose a mortgage are,
in every case, to be those of the mortgagee, or of those standing in the
place of the mortgagec.

An individual conveys two tracts of land in mortgage, and afterwards con-
veys, by deeds of warranty, one tract to the plaintiff’ and the other to W.
who stipulates with his grantor to pay the amount due to redeem the whole
mortgage ; W. does not redeem it, and conveys the land by quit claim
deed, subject to the mortgage, to G. who verbally agrces with his grantor
to pay the debt secured by the mortgage; G. procures an assignment of
the mortgage to be made to himself, possession having been previously tak-
en to foreclosc the same, and the three years cxpire, when he sells the land
he purchased of W. to onc man, and another tract, originally sold to the
plaintiff, and included in the mortgage, to H.'who is ignorant of the former
transactions ; the plaintiff bringe his bill in equity against G. and H. pray-
ing to have a decree made, dirccting that this land should be conveyed to
him ; it was held, that the bill could not be maintained against cither G.
or H.

Turs was a bill in equity against Lendall M. Gray and Ed-
ward Gray. The plaintiff is Benjamin Shaw of Newport.
Another man of the same name, Benjamin Shaw of Orono,
on Sept. 16, 1826, mortgaged certain lands to Sanger to se-
cure the payment of a debt, who on Aug. 27, 1827, took
possession under his mortgage for condition broken. On Feb.
23, 1828, Shaw of Orono by deed of warranty conveyed
certain lands to Shaw of Newport, a part of which was in-
cluded in Sanger’s mortgage, and on the same day conveyed
other lands to Whitney, a part of which also was covered by
the mortgage. As part consideration for this conveyance,
Shaw, of Orono, took Whitney’s note for the amount due on
the Sanger mortgage, and deposited it with a third person,
and agreed that whatever Whitncy paid to Sanger should be
indorsed on this note, and Whitney agreed with him to pay
Sanger. Whitney made one payment on the mortgage, but
neglected to pay the residue. On Feb. 15, 1830, Whitney
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was indebted to Edward Gray, and conveyed to him the prem-
ises purchased of Shaw of Orono and covered by the Sanger
mortgage, subject to the mortgage, Gray agreeing with Whit-
ney verbally, to pay Sanger, and receiving from Whitney a
small sum, being the difference between the estimated value
of the land, and the amount due to Sanger and to himself.
On Aug. 23, 1830, four days before the time for redemption
would expire, E. Gray took an assignment of the Sanger mort-
gage to himself, this mortgage including a part of land con-
veyed by Shaw of Orono, to Shaw of Newport. On Nov.
25, 1831, the right to redeem the mortgage having expired,
E. Gray conveyed a part of the premises included thercin to
Batler ; and the plaintiff alleges in his bill, that E. Gray re-
ceived of Butler sufficient to pay the mortgage and his own
debt. On March 13, 1834, L. Gray for the consideration of
$125,00, conveyed the residue of the premises, the same
being a part of the land conveyed to the plaintiff by Shaw
of Orono, and not included in the deed to Whitney, to Len-
dall M. Gray, the other defendant. The bill concludes with
the prayer, ¢ that said L. M. Gray may be required by deed
of release or otherwise to deed to your orator the land con-
veyed by said E. Gray tosaid L. M. Gray, as aforesaid, on
such terms as to your honors shall seem meet, and that your
orator may have such other and just relief in the premises as
the nature and circumstances of the case may require, and to
your honors may seem meet.”

The case was spread over a large surface ; but it is believed
that this short history of the transactions, with the remarks
upon the facts by the Court, will be sufficient for the under-
standing of the questions of law arising in the case.

J. Appleton, for the plaintiff, contended that Shaw of Oro-
no had conveyed the land in controversy to the plaintiff by
deed of warranty, leaving other lands included in the mort-
gage more than enough to pay it off, which were afterwards,
although on the same day, conveyed by him to Whitney ;
that the land thus conveyed to Whitney stood charged with
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the payment of the mortgage; that Whitney was bound in
law to pay off the mortgage; and besides agreed to do so,
and had a fund placed in his hands for that purpose. It was
Whitney’s duty to us to redeem this mortgage and relieve our
land. He sits in the scat of his grantor, and can have no
greater rights.  Independent of the agreement and the fund
in his hands, the second grantee must pay off the mortgage,
and can claim no contribution of the first. If then Whitney
had taken an assignment to himself, the morteage could not
have been enforced against us. 1 Johns. C. R. 447 ; 5 Johns.
C. R. 240; 10 English C. R. 500; 2 Atk. 446 ; 2 Paige,
300; 3 Leigh, 532; 10 Serg. & R. 450; Fonb. Eq. 514; 6
Paige 39; 1 Cowen, 592 ; 2 Pow. on Mort. (Rand’s Ed.) 873

17 Pick. 55. . |

Edward Gray purchased with full knowledge of all the facts,
and took but a quit claim deed subject to the mortgage there-
on, retaining of the purchase money sufficient to discharge the
mortgage, and relieve our land. e then stands in the place
of Whitney., 3 Edw. C. . 133; 9 Paige, 446, 648.

L. M. Gray, the other defendant, is in a similar position.
He must be presumed to have knowledge of the records and
of their contents. 'The description of the premises shows our
deed was before Whitney’s. And besides he had personal
knowledge of our claim to this land. 'This was enough to
put him on enquiry, and that is sufficient. 8 Conn. R. 3389;
"9 Conn. R. 290; 7 Conn. R. 333; 2 Powell on Mor. c. 77,
§ 13. Before the conveyance to L. M. Gray, E. Gray had
received all the money due on the mortgage, and all his ad-
vances. The mortgage therefore, as to the plaintiff, was dis-
charged before the three years expired. The plaintiff’s land
was freed from it. Nothing passed by the deed from E. Gray
to L, M. Gray. 4 Jobhns. C. R. 530; 3 Johns. C. R. 53;
6 Johns. C. R. 395; 3 Sumn. 477 ; 2 Samn. 489; 6 N.
H. R. 12; 5 Munf. 402 ; 3 Greenl. 207.

A. G. Jewett, for the defendant, said that if there was
any cause of action for the plaintiff against Whitney, it was
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at law, and not in equity. It was solely on the covenants of
his deed, that Whitney was liable to the plaintiff for any in-
Jury sustained in consequence of the mortgage. Whitney was
never bound to pay the mortgage. Ilc thought it for his in-
terest to do so, and for that purpose had his note placed in
the hands of a third person, with liberty to have his payments
on the Sanger note indorsed on his own note. The conver-
sation about the payment of this note by paying Sanger, was
not binding on either party. The plaintiffl was paid or secured
for the full consideration of the purchase by Whitney, and
no fund was left in his hands.

It is enough, that the plaintiff was an entire stranger to any
arrangements made between Whitney and E. Gray. Whether
there was or was not any obligation on the part of the latter
to redeem the mortgage, is one with which the plaintiff' has no
concern. But as between Gray and Whitney, Gray was not
bound to redeem the mortgage. He took the land subject to
the mortgage, so that he had no claim on his grantor to redeem
it, but he was entirely at liberty to suffer it to be foreclosed, or
to redeem it. Any prior parol agreement was merged in the
written one. Any person but the mortgagor, may take the
assignment of a mortgage without extinguishing it, and the
Court will uphold it as a mortgage, if it is for the interest of
the purchaser to keep it alive. 3 Greenl. 260 ; 7 Greenl. 377 ;
3 Pick. 475; 5 Pick. 146 ; 8 Mass. R. 491 ; 14 Maine R. 9;
16 Maine R. 149. Whitney could maintain no action against
Gray for refusing to redeem the mortgage, and much less the
plaintiff with whom he never made any agreement whatever.

The plaintiff had the same right and the same opportunity
to purchase in the mortgage as the defendant. Any one of
several owners of the land mortgaged may redeem, and hold
upon the mortgage until he is paid. The defendant could not
compel the plaintiff to redeem ; and if he did not choose to
do it himself he has no cause of complaint. 5 Pick. 152.

The plaintiff knew all the facts, saw the defendant making
improvements, and making sales of this land, and in every re-
spect treating it as his own, and never gave any notice that he

Vor. x, 23
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claimed it. He has thereby waived all claim, if he otherwise
might have had one. 5 Johns. C. R. 272; 1 Story’s Eq. 379;
16 Maine R. 149; 1 Johins. C. R. 344 ; 2 Story’s Eq. 486.

Lendall M. Gray purchased the land now in controversy,
and paid its full value, without any notice of the claim now
set up by the plaintiff. This land was never conveyed to
Whitney, and L. M. Gray had only to see that it was in the
mortgage to Sanger, and that he had a good title under it.
He was entirely ignorant of the other titles, and transactions,
and was under no necessity of looking into them. It is diffi-
cult to conjecture any ground of claim by the plaintiff, or in-
deed by any other person, on account of his purchase of this
land.

The opinion of the Court was by

Wharrman C. J. — An individual conveyed two certain tracts
of land in mortgage to one Sanger ; and, afterwards, sold one
of the tracts to Samuel Whitney ; and the other to the plain-
tiff, by deeds of warranty ; Whitney having stipulated, in con-
sideration of the conveyance to him, to pay the amount due to
redeem both. The plaintifft and said Whitney thereupon be-
came the assignees of the mortgagor, as to the tracts purchased
by each severally. But Whitney, having in trust the fund,
with which the whole was to be redeemed, could not take an
assignment from the mortgagee without rendering himself lia-
ble to the mortgagor for a breach of contract; and a Court,
having general equity powers, might compel him to place him-
self in the condition he would have been in, if he had merely
procured the mortgage to be discharged ; and it may be that
the same might be