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MEMORANDUM. 
The terms of the Court at which the cases reported were 

argued, are placed at the head of the pages in this volume. 

But the principal portion of the opinions ·were not prepared 

and delivered, and from the necessary attention of the Court 

to jury trials could not have been, until during the succeeding 
year. 



A TABLE 

OF CASES REPORTED IN THIS VOLUME. 

A. 

Anson (Ormsby v.) 
Athens v. Brownfield, 
Augusta v. Vienna, 

B. 

C. 
23 Carleton (Cragin v.) 

44:3 Case (Thorn v.) 
298 Chesley v. Welch, 

County Com. Kennebec 
(McLellan v.) 

County Com. Kennebec 

492 
393 

50 

390 

Bacon (Pike v.) 280 (Pettengill v.) 377 
Bailey (State v.) 62 Crafts v. Ford, 414 
Bangor v. Lancey, 472 Cragin v. Carleton, 492 
Bangor & Piscataqui~ Rail I Craig v. Fessenden, 34 

Road Co. v. Hams, 533 Crosby v. Harlow, 499 
Bank of Oldtown v. Houl- Curtis v. Treat, 525 

ton, 501 Cushman v. Marshall, 122 
Barker (Ingerson v.) 47 4 Cushman v. Waite, 540 
Barnard v. Bryant, 206 
Barrows v. Bridge, 398 j D. 
Bartlett (Rollins v.) 565 Daniels (Owen v.) 
Bean v. Sherburne, 260 Dearborn (Belgrade v.) 
Belgrade v. Dearborn, ,334 Deering (Frost v.) 
Benson (Hopkins v.) 399 Dillingham v. Weston, 
Berry (State v.) . 169 Dinsmore v. Dinsmore, 
Betts ·v. Norris, 314 Dinsmore (Hilton v.) 
Blake v. Irish, 450 Drew (Harlow v.) 
Blanchard v. Dyer, 111 Dudley v. Littlefield, 
Borneman v. Sidlinger, 185 Dunn (Goodenow v.) 
Bradbury v. Smith, 117 Dunn v. Hayes, 
Bridge (Barrows v.) 398 Dyer Blanchard v.) 
Brown (Howard v.) 385 E. 
Brownfield (Athens v.) 443 
Brunswick (French v.) 29 Eustis v. Hall, 
Bryant (Barnard v.) 206 Eustis (Spencer v.) 
Burr (Hathaway v.) 
Butler (Harding v.) 
Butterfield (N e1son v.) 

F. 5671 
191 
'2:20 I Farnham v. Moor, 

180 
334 
156 
263 
433 
410 
499 
418 

86 
76 

Ul 

375 
519 

508 



vi TABLE OF CASES REPORTEU. 

Fayette v. Hebron, 
Fessenden (Craig v.) 
Field v. Huston, 
Fifield v. Smith, 
Fiske v. Stevens, 
Fogg v. Hill, 

'1G6 Homans v. Lambard, 308 
34 Hopkins v. Denson, 399 
G9 Houlton (Ilauk of Oldtown 

3~::;3 v.) 501 
4 37 Howard 1•. Drown, 385 

Folsom v. Perkins, 
Ford (Crafts v.) 

5'19 Hull (State v.) 84 
166 Hunt (Greely v.) 455 

Ford (Neil v.) 
414 Huston (Field v.) 69 

Foss (Lamb v.) 
440 Hutchinson (Josselyn ·v.) 339 
2·10 

Fox v. Harding, 
Freeman v. Rankins, 
Freeport v. Sidney, 
French v. Brunswick, 
French v. Rollins, 
French v. Stanley, 
Frost v. Deering, 

104 I. 

G. 

44G 
305 

29 
372 
512 

Ingersoll v. Barker, 
Irish (Blake v.) 

J. 

474 
450 

lEiG Johnson (Ticonic Bank v.) 
426 

Josselyn v. Hutchinson, 339 

86 
v.) 150 K. 

Goodenow v. Dunn, 
Good win (Wentworth 
Gordon v. Lowell, 
Gorham v. Springfield, 
Gould v. ,villiamson, 
Grant (Nason v.) 
Greely v. Hunt, 
Greene (Wayne v.) 

251 Kennedy (Wing v.) 

2
~: Kinsman (Williams v.) 

430 
521 

H. 

IGO 
455 
357 

H,dnes (Spring v.) 126 
Hall (Eustis v.) 37fj 
Halley v. Webster, 461 
Harding v. Butler, 191 
Harding (Fox v.) 104 
Harlow (Crosby v.) 499 
Harlow v. Drew, 499 
Harlow v. Wiggin, 499 
Harris (Bangor & Piscat-

aquis Rail Road Co. v.) 533 
Hathaway v. Burr, 567 
Hayes (Dunn v.) 76 
Hebron (Fayette v.) 266 
Hervey (Maine Bank v.) 38 
Hill (Fogg v.) 529 
J-lill (Walker v.) 481 
Hilton v. Dinsmore, 410 

L. 

Lamb v. Foss, 
Lambard (Homans v.) 
Lancey (Bangor v.) 
Lancey (Lord v.) 
Littlefield (Dudley v.) 
Longfellow v. Scammon, 
Longley (Marean v.) 
Lord v. Lancey, 
Lowell (Gordon v.) 

M. 

Maine Bank v. Hervey, 
Marean v. Longley, 

240 
308 
472 
468 
118 
108 

26 
468 
251 

38 
26 

] 2:2 Marshall (Cushman v.) 
McDonald (Morrison v.) 550 
McKenney v. Whippie, 98 
McLellan v. County Com. 

Kennebec, 390 
Melius v. Snowman, 201 
Merrill (Richardson v.) 47 



TABLE OF CASES REPORTED. Yii 

508 
350 

s. Moor (Farnham v.) 
Moore v. Moore, 
Morrison v. McDonald, 
Morse v. Rice, 

5,jO Scammon (Longfellow v.) 1 OS 
5;3 Sherburne (Bean v.) · 260 

Murch v. Tomer, 535 Sherburne (Porter v.) 258 
Sidlinger (Borneman v.) 185 
Sidney (Freeport 1,.) 305 
Smith (Bradbury v.) 117 N. 
Smith (Fifiel<l v.) 383 
Smith (Robie v.) 114 
Snowman (Melius v.) 201 
Somerville (State v.) 14 
Somerville (State v.) 20 
Southard v. Wilson, 494 
Spencer v. Eustis, 519 

Nason v. Grant, IGO 
Neil v. Ford, 440 
Nelson v. Butterfield, 220 
Norris (Betts v.) 314 
Northern Bank v. Williams, 

217 

0. Spring v. Haines, 126 

Ormsby v. Anson, 
Osgood (Parsonage 

v.) 

Spring (Rangeley v.) _ 130 

23 
Springfield (Gorham v.) 58 
Stanley (French v.) 512 

Owen v. Daniels, 

P. 

Fund 
176 
180 

State_ v. Bailey, 62 
State v. Berry, 169 
State v. Hull, 84 
State v. Somerville, 14 
State v. Somerville., ·20 
State v. Sturdivant, 9 

Paine v. Tucker, 138 State v. Whittier, 341 
Parsonage Fund v. Osgood, Stevens (Fiske v.) 457 

Perkins (Folsorri v.) 
Pettengill v. County Com. 

176 Stimpson (Thomaston 
166 Bank v.) _ 

Kennebec, 377 
Pike v. Bacon, 280 
Porter v. Sherburne, 258 
Pray v. Stinson, 402 

R. 

Ramsdell v. Ramsdell, 
Rangeley v. Spring, 
Rankins (Freeman v.) 
Rice (Morse v.) 

288 
1:30 
4°16 

5:3 
558 
47 

114 
565 

Stinson (Pray v.) 
Stinson v. ·walker, 
Sturdivant (State v.) 

T_. 

Thomas (Weeks v.) 
Thomaston Bank v. 

Stimpson, 
Thorn v. Case, 
Ticonic Bank v. Johnson, 
Tomer (Murch v.) 
Treat (Curtis v.) 
Tucker (Paine v.) 

v. 

Rice v. Wilkins, 
Richardson 1;. Merrill, 
Robie v. Smith, 
Rollins v. Bartlett, 
Rollins (French v.) 
Rowe i 1• Whittier, 

372 Vance v. Vance, 
5-15 Viemm (Augusta v.) 

195 
402 
211 

9 

465 

195 
393 
426 
535 
525 
138 

361 
293 



vm TABLE OF CASES REPORTED. 

w. 

Waite (Cushman v.) 
Walker v. Hill, 
Walker (Stinson v.) 
Warren v. Wheeler, 
Wayne v. Greene, 
Webster (Halley v,) 
Weeks v. Thomas, 
Welch (Chesley v.) 
Wentworth v. Goodwin, 
Weston (Dillingham v.) 

540 
481 
211 
484 
357 
461 
465 

Wheeler (Warren v.) 484 
Whipple (McKenney v.) 98 
Whittier (Rowe v.) 545 
Whittier (State v.) 341 
Wiggin (Harlow v.) 499 
Wilkins (Rice v.) 558 
Williams v. Kinsman, 521 
Williams (Northern Bank v.) 

50 Williamson (Gould v.) 
150 Wilson (Southard v.) 
263 J Wing v. Kennedy, 

217 
273 
494 
430 



CASES 

IN TUE 

SUPREME JUDICIAL COURT, 

IN THE 

COUNTY OF CUMBERLAND, 

ARGUED AT APRIL TERM, 1842. 

THE STATE versus lsAAC STURDIVANT. 

To sustain, on demurrer, an indictment for erecting and coutinuing a public 
nuisance, obstructing "Portland harbor, situate and being between the 

city of Portland and the town of Cape Elizabeth, and also wholly ~ituate 
and being in the county of Cumberland, " it is necessary that it should 
allege, that the part of the harbor in which the obstruction was erected was 
within the bounds of the city of Portlancl, or of some other town; and the 
place where the erection was, must be described in a manner that shall be 

certain to a common intent, and be averred to be within the county. 

An allegation in an indictment, fur erecting a nuisance, that the said S. at, 
&c. "unlawfully, wilfully and injuriously did erect, place, fix, put and set 
in the said harbor, and ancient and common highway there, a certain part 
of a wharf, it being a part of a whaif owned by the said S. and known by the 

name of Weeks' whaif," and has unlawfully, &c. continued the same, is a 
defective and insufficient description of the nuisance. 

AN indictment was found in the Court of Common Pleas 
for the county of Cumberland of which a copy follows. 

" The jurors for said State upon their oaths present, that a 
certain part of Portland Harbor, situate and being between the 

city of Portland and the town of Cape Elizabeth, and also 

wholly situate and being in the said county of Cumberland, is 

and from time whereof the memory of man is not to the con

trary, hath been an ancient harbor and an ancient and common 

highway for all the citizens of the said State, with their ships, 
lighters, boats and other vessels to navigate, sail, row, pass and 

VoL, vrn. 2 
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re-pass, and labor, at their \Viii and pleasure, without any ob

structions or impediment whatever. And the jurors aforesaid, 

upon their oat!1s aforernid, do further present, that Isaac Sturdi

vant of said Portland, gentleman, on the twentieth day of July, 

in the year of our Lord, eighteen hundred and thirty-two, and 

on divers other days and times, between that day and the day 
of the taking of this inquisition, at Portland aforesaid, unlaw

fully, wilfully and injuriously did erect, place, fix, put and set in 
the said harbor and ancient and common highway there, a cer
tain part of a wharf, it being a part of a wharf owned by the 

said Sturdivant, and known by the name of " "\Veeks' wharf," 
and that the said Sturdivant from the day and year first afore

said hitherto, at Portland aforesaid, the said part of said wharf, 
unlawfully, wilfully and injuriously hath continued, and still 
doth continue so erected, placed, fixed, put and set in the said 

harbor and ancient and common highway aforesaid ; by means 

whereof the navigation and free passage of, in, through, and 

along and upon the said harbor, and ancient and common high
way there, on the day and year first aforesaid, and from thence 
hitherto, hath been and still is greatly obstructed, straitened 
and confined; so that the citizens of said State, navigating, 

sailing, rowing, passing, re-passing and laboring with their 
ships, lighters, boats, and other vessels, in, through, along and 
upon the said harbor and ancient and common highway, there 
on the same day and year aforesaid, and from thence hitherto, 
could not, nor yet can navigate, sail, row, pass, re-pass and la

bor with their ships, lighters, boats and other vessels, upon and 

about their lawful and necessary business, affairs and occasions 

in, through, along and upon the said harbor and ancient and 

common highway there, in so free and uninterrupted a manner, 
as of right they ought, and before have been used and accus

tomed to do, to the great damage and common nuisance of all 

the citizens of said State, navigating, sailing, rowing, passing, 
re-passing and laboring with their ships, boats, lighters and 
other vessels in, through, along and upon the said harbor and 

ancient and common highway there, and against the law, peace 
and dignity of the State aforesaid." 
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State v. Stnrdivant. 

The indictment was duly authenticated by the signatures of 
the foreman of the jury and the county attorney. 

The papers do not show in what manner the case came into 

the Supreme Judicial Court, but it appears from them, that at 

Nov. Term of this Court, 1841, Sturdivant demurred to the 

indictment, assigning the following· causes therefor:-

1. Because the indictment does not contain a sufficient de

scription of the bounds, termini and location of said Portland 

harbor to enable the said Sturdivant to answer thereto. 

2. Because it is not alleged and set forth in said indictment 

in what part of said harbor said wharf and said supposed nui
sance is situated. 

3. Because it is not alleged and set forth in said indictment 
what part of said wharf obstructs said harbor, and is a com
mon nuisance to the citizens of said State. 

There was a joinder in demurrer in behalf of the State by 
the Attorney General. 

Howard and W. Goodenow argued for Sturdivant, and con
tended, that the indictment was bad because there was no alle

gation that the wharf was below low water mark. He had a 

right to go to low water mark, and the indictment does not state 
what part of the wharf is a nuisance, that he may know how 
to defend himself, or the Court know how to punish on convic
tion, or the officer know what part of the wharf to remove or 

abate as a nuisance. For any thing appearing in the indictment, 
part of the harbor may be a public highway, and part not, and 
the wharf may encroach upon the part which is not a highway; 

nor does it show what part is a highway and what is not. The 
whole indictm,ent is too indefinite and uncertain to found a 

conviction upon it. The demurrer admits nothing but what is 
legally and formally alleged. 1 Chitty's Cr. Law, 138, 139, 
140 ; 1 Russel on Cr. 304 to 306 ; Commonwealth v. Hall, 
15 Mass. R. :240. 

Bridges, Attorney General, said that the demurrer admitted 

that Portland harbor was a public highway, and that the de

fendant's wharf obstn1cts it. Whether it was above or below 
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low water mark was a matter of fact to be settled by the evi

dence, and is not open on demurrer. 

It is not necessary to state in the indictment the particular 

boundaries or limits of the highway, or in what particular por

tion of it the nuisance is placed. It is sufficient that it is alleg

ed to be in the highway. Commonwealth v. Hall, 15 Mass. 

R. 220. 
It is not necessary to give a description of the boundaries of 

Portland harbor. The name of the harbor is given, and its 

bounds and extent are mere matter of proof. So too the wharf 

is as accurately described as is useful for any purpose. The 

extent of the wharf can be as easily determined by evidence, 

as if the names of the adjoining owners or occupants were 

given. If a particular description had been given of the har

bor, or of the wharf, a variance in any particular would have 

been fatal. Known by the name of Weeks' wharf, or Port
land harbor, is as certain as any description can make it. 2 

Chitty's Cr. Law, 374 and notes; I Burr. 333. 

The opinion of the Court was drawn up by 

WHITMAN C. J. -To the indictment, which is against the 

defendant for erecting a public nuisance, obstructing the navi

gation of Portland harbor, he demurs; and assigns his causes 

of demurrer. The first is, that the indictment does not con
tain a sufficient description of the bounds, termini and loca

tion of Portland harbor ; nor of the place in the harbor where 

the nuisance is alleged to be. But it has been often deter

mined, that it is not necessary to describe the termini and 

width of a highway in indictments for erecting nuisances there

on ; nor otherwise to describe its location, than by alleging it 

to be in some known place, within the county; and so that if 

it should be required of the sheriff or other officer, charged 

with the execution of final process, to abate it, he might be 

enabled to act understandingly in doing it; and, at the same 

time, so that the accused should not meet with unreasonable 

difficulty in knowing or ascertaining the place intended; and, 

if there be any difficulty in any such particular, that advantage 



APRIL TERM, 1842. 13 

State v. Sturdivant. 

can be taken of it by plea in abatement. Rex v. Hammond, 
1 Str. 44; Rex v. Hammersmith, ib. 357 ; Rex v. Papp·i
neau, 2 ib. 686 ; Rex v. TJ!hite Sj- al. I Burr. 333 ; Common
wealth v. Hall Sj- al. 15 Mass. R. 240. 

Portland harbor is a place known to a common intent ; and 
it is averred, in the indictment, that the part of it, in which 
the offence is alleged to have been committed, is in the county 
of Cumberland. The government must prove that the defend

ant erected the nuisance as alleged, or fail in their prosecution. 

It does not appear, and may not be a fact, that the part of 
Portland harbor, in which the obstruction was erected was 
within the bounds of the city of Portland, or of any other town; 
and in such case could not be described as being in any such 
place ; and the place, where the erection was, must be de
scribed in a manner that shall be certain to a common intent, 
and be averred to be within the county ; and the indictment 
describes it as having been erected in a part of Portland har
bor, within the county of Cumberland. 

But it is further alleged, as a cause of demurrer, that the 
nuisance itself is defectively described. The allegation in 
the indictment is, that it was a part of a wharf, owned by 
the defendant, and known by the name of Weeks' wharf. 
The nuisance complained of should undoubtedly be so de
scribed, that it can be abated, without doing violence, un
reasonably to the rights of other persons. The nuisance is 
alleged to consist of a part of a wharf. It is to be presumed 
that the residue of the wharf is no nuisance ; and ought not to 
be unnecessarily injured in removing the part complained of; 
and much less ought it to be endangered by the want of accu
racy in the description of the part complained of. Now what 
is the part intended to be described in the indictment as a 

nuisance ? Is it at one end or at the other ? or on one side or 
the other of the wharf? It does seem to be important that 

this should be clearly indicated; and that the part offending 
should be distinguishable from that which is innocent. It is said 
to be a part of a wharf, owned by the defendant. Suppose it 
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to be a fact, that he owns but a part of the wharf, 111 what 
way is it to be ascertained what part he does own? But sup

pose he owns the whole of the wharf, the description will be 

left still more indefinite. It can . scarcely be contended that, 

the place called vVeeks' wharf covers but a part 0f the wharf, 

and therefore is descriptive of the part against which the in

dictment was intended to be found. On the whole, it does 

seem that this description is too vague, uncertain and indeter

minate. And the indictment for that cause must be adjudged 

bad. 

THE STATE versus MELDON SmIERVILLE. 

In an indictment for larceny, proof that the person alleged to have been 

the owner had a special property in the thing, or that he had it to do some 

act upon it, or for the purpose of conYeyance, or in trust for the benefit of 

another, would be sufficient to support that allegation in the indictment. 

The legal possession of goods stolen continues in the owner, and every 

moment's contiuuance of the trespass and felony amounts in legal consid

eration to a new caption and asportation. And therefore it was held, that 

if goods were stolef! before the Revised Statutes took effect, and were re

tained in the possession of the thief until after they came into operation, 

he inight be indicted aud punisl,ed under those statutes. 

A bill of exceptions from the District Court, under the provisions of the 

statute, cannot present legally to this Court, or call upon it to decide upon 

any otl,er matter, than the opinion, direction or judgment of the District 

Court. Any errors or irregularities in the proceedings, or errors of the 

jury, are not and cannot be legally presented, except through some opinion, 

direction or judgment of the District Court upon them, and on a matter 

not submitted to its discretion. 

ExcEPTIONS from the w·estern District Court, GoODENOW J. 
presiding. 

Somerville was indicted at the March Term, 1842, for felo

niously taking:sundry books on the eighth day of December, 

1841, alleged to be "of the goods, chattels, books and proper

ty of one Zabdiel Hyde, then and there in the possession of 

one William Hyde." · A witness was introduced to prove the 

property to be in Z. Hyde. The counsel for Somerville re-
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quested the Judge to instruct the jury that the evidence was 
insufficient to establish the allegation of property in Z. Hyde, 
and that such allegation was material, to be made out by 
competent evidence, to maintain the indictment. The Judge 

instructed the jury, that the testimony of the wi~ness, if be
lieved, was sufficient to sustain the allegation of property in 
Z. Hyde, and entitled the government to a verdict of guilty, if 
the jury were further satisfied that the prisoner had feloniously 

taken the books from the possession of William Hyde. 

William Hyde testified that he lost several volumes of the 
books in the months of April, June and July, 1841, and most 

of the remainder after August 1, 1841, and that all were found 

in the possession of the defendant on Dec. 8, 1841. The 

counsel for Somerville requested the Judge to instruct the jury, 
that it was not competent for the jury to find the prisoner 
guilty under the present indictment, of offences proved to have 

· been committed prior to the operation of the Revised Statutes, 
and that the jury must acquit the defendant of so much of the 
allegations as relate to. the books thus proved to have been 

taken by the defendant, if taken at all by him, prior to the said 
period of the operation of the Revised Statutes under which 
the indictment has been found. Tho Judge ruled, that it was 
immaterial for the jury to take notice of so much of the testi
mony as related to the time when the books were taken by the 
defendant, if satisfied that they were taken prior to the eighth 
of December, the time alleged in the indictment; that if the 
jury were satisfied that the books were taken prior to the oper
ation of the Revised Statutes, and he continued to retain the 
property after those statutes took effect, the jury were bound to 
consider the offence as conti1Jued, and committed under the 

Revised Statutes, and punishable under their provisions. 

And to the foregoing rulings and directions of the Court, the 

defendant excepts, as being against the weight of evidence and 

against law, and here in Cour·t and before sentence passed, 

prays that the said exceptions may be allowed, and that said 

verdict may be set aside as erroneous and unjust. And said 
defendant also alleges against and excepts to said verdict as 
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being against law and against evidence, and without evidence, 
and against the instructions of the Court, in that the Court 
instructed the jury, that there was not sufficient evidence of 
the allegations of said indictment as relates to sundry of said 

books and chattels enumerated therein, to wit, of a book enti

tled "Arnold's Physic," and of two volumes of Hilliard's 
Elements of Law, and of one volume entitled Temperance 

Reader, there being no evidence of the defendant's having 

feloniously taken the same from Zabdiel Hyde, or that the same 
were the property of said Zabdiel, but the evidence being that 
they were not said Zabdiel's property, but the property of other 
persons. The witness, William Hyde, further testified, that the 
books described in the indictment were, at the time of the tak
ing, worth at wholesale price,. over one hundred and twenty

seven dollars, and that Arnott's Physics, misnamed in the 
indictment "Arnold's Physic," the Temperance Reader, and 
two volumes of Hilliard's Elements of Law, named in the in

dictment, were all, as it appeared by testimony, of less than 
fifteen dollars in value. In relation to said last named volumes, 
the Court instructed the jury, that in estimating the value of 
the books enumerated in the indictment, they were to return 
an answer, whether the same, exclusive of said last named vol
umes, exceeded in value one hundred dollars or not, and with
out attempting to say how much the same either exceeded or 
fell short of one hundred dollars. The jury returned a general 

verdict of guilty against the defendant, and returned for an
swer, that the said books exceeded the value of one hundred 

dollars, without specifying whether they did or did not include 
in said estimate said volumes of which there was no proof as 

aforesaid. 

F. 0. J. Smith, for Somerville, contended that he had the 

right to show, that the evidence was not sufficient to prove that 

the property alleged to have [!_een stolen was the property of 
Zabdiel Hyde. Unless this point is made out in proof, the in
dictment fails. He insisted that this was to be determined, as 
if it were a question between the creditors of William Hyde 

and Zabdiel Hyde, and not as a question between W. & Z. 
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Hyde. The testimony shows that the property is but nominal

ly that of Z. Hyde, and is subject to be taken by the creditors 

of W. Hyde. 
This indictment was after the Revised Statutes took effect, 

and it cannot be supported by proof of a larceny committed 
before that time. An offence committed under one law cannot 
be punished under another law. The offence was completed 

under the old law, and no law made afterwardd can alter the 

punishment. 
As to a part of the books alleged in the indictment to have 

been stolen, there was no evidence \'vhatever to prove that they 

were taken from Hyde, or were ever his property, and the 

Court instructed the jury, that so far as it respected those 

books, there was no evidence to support the indictment. And 
yet a general verdict was returned, which was finding the de
fendant guilty of the whole charge. A new trial should be 
granted for this cause. 2 Strange, 999 ; 1 Wils. 329 ; 17 
Mass. R. 534; 5 Burr. 2621 ; 5 Dane, 230; 13 Pick. 543 ; 2 
Wheat. 221. 

There is a different punishment where the value of the pro
perty stolen exceeds one hundred dollars, from that where it 
falls below that sum. In this case the verdict does not state, 
that the books in relatioa to which there was no proof were 
not taken into consideration in estimating the value. 

Bridges, Attorney General, for the State, moved for leave to 
enter a nol. pros. as to the books not proved to have been 
stolen, and cited Commonwealth v. Tttck, 20 Pick. 356. 

Whether the evidence was or was not sufficient to support 
the indictment was a question solely for the determination of 
the jury, and was not for the decision of the Court as matter 
of law. Here was no question as to fraud upon creditors, nor 

is it for the State to try out questions of that character to con

vict crvninals. It was necessary to allege the ownership of the 

property to be in Zabdiel Hyde, or William Hyde, and as be
tween them, it clearly belonged to the former. 2 Russell, 159. 

· Where the verdict is right, and justice has been done by it, the 

VoL. vm. 3 
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Court will not set it aside. Kelly v. Merrill, 14 Maine R. 

228; Emerson v. Cogswell, 16 Maine R. 77. 
The property stolen was found in Somerville's possession 

long after the Revised Statutes took effect. Every moment 

the property stolen remains in the possession of the thief, he 

may be charged with having stolen it. 

There is a saving clause as to the punishment of all offences 

committed before the repeal, and he may be convicted under 

either statute. It is not necessary to refer to any particular 

statute, but only to the statute generally, as it was done here. 

Commonwealth v. Griffin, 21 Pick. 523. 

This is but the common case of failing to prove every article 

named in the indictment, to have been stolen. This is not ne

cessary. 2 Campb. 585; 21 Pick. 523. 

The Judge directed the jury to exclude the books not prov

ed to have been stolen from Hyde from the calculation of 

value, and they are to be presumed to have followed his direc

tion unless the contrary appears. 

S. Fessenden, for Somerville, replied. 

The opinion of the Court was afterwards drawn up by 

SHEPLEY J. ~ 1'he first question presented is, whether the 

proof of property was sufficient. It is contended, that the testi

mony discloses an arrangement by which Zabdiel Hyde should 
be the ostensible owner and should hold the property for the ben

efit of William Hyde. If the purchases were made in the name 

of the former and held avowedly for the benefit of the latter, 

a trespasser could not be permitted to impugn the arrange

ment or question its propriety. Proof that the person alleged 

to be the owner had a special property, or that he held it to do 

some act upon it, or for the purpose of conveyance, or in trust 

for the benefit of another, would be sufficient to support the 

allegation in the indictment. 2 East's P. C. 654; Wymer's 
case, 4 C. & P. 391; Rex v. Boulton, 5 C. & P. 537. 

The second question for consideration is, whether the pris

oner can be considered as committing the crime since the Re

vised Statutes took effect, in respect to those articles which he 
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had stolen before, and retained in his possession since that 
time. The doctrine of the common law is, that the legal pos
session of goods stolen continues in the owner, and every mo
ment's continuance of the trespass and felony amounts in legal 
consideration to a new caption and asportation. It is upon 
this principle, that a person stealing goods in one county and 
carrying them into other counties is considered as guilty of 
the crime, and may be indicted and convicted in any county, 
where he has carried them. 1 Hale, 507; Hawk. b. 1, c. 33, 
~ 52; 2 East's P. C. 771. And this rule has been applied, 
when the goods have been altered in their character before 
carried from one county to another. But in such a case the 
indictment should describe the goods in their altered and not in 
their original state. 2 Russ. 17 4. This rule of the common law 
determines, that the prisoner was guilty of theft at all times, 

. while he retained the possession of the stolen goods, as well 
before as since the revision of the statutes. The person in 
such cases is not considered as guilty of more than one offence, 
and an acquittal or conviction in one county or at one period 
would be a bar in other counties and at other periods. 

The third question relates to the finding of a general verdict 
of guilty, under instructions that there was not sufficient evi
dence of property as alleged, to enable the jury to find the 
prisoner guilty of stealing certain books named. Dy the Re
vised Statutes, it is provided, that "any person convicted of 
an offence in the District Court, may allege exceptions to any 
opinion, direction or judgment of said Court." In this case 
the Court does not appear to have passed any judgment, and 
the instructions on this point were favorable to the prisoner. 
The bill of exceptions states, that " to the foregoing rulings 
and lil.irections of the Court the defendant excepts as being 
against the weight of evidence and against law, and here, in 
Court, and before sentence passed, prays that the said excep
tions may be allowed and that said verdict may be set aside as 
erroneous and unjust. And said defendant also alleges against 
and excepts to said verdict as being against law and against 
evidence, and without evidence and against the instructions of 
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the Court." It does not appear, however, that any motion 

was made in the District Court to set aside the verdict for any 

of these causes, or that the Court expressed any opinion re

specting the finding of the jury. A bill of exceptions under 

the provisions of the statute, cannot present legally to this 

Court, or call upon it to decide upon any other matter than the 

opinion, direction, or judgment of the District Court. Any 

irregularities in the proceedings, or errors of the jury, are not 

and .cannot be legally presented, except through some opinion, 

direction or judgment of the District Court upon them and on 

a matter not submitted to its discretion. Whether the prisoner 

should be entitled to a new trial for any error committed by 

the jury, or whether such error, if any, may not be cured by 

entering a nolle prosequi, as has been proposed by the Attor

ney General, are questions not legally presented to the consid

eration of this Court. 

E-ccepti.ons overruled and case remanded 
to the District Court. 

THE STATE versus MELDON SoMERVILLE. 

A general verdict of guilty applies to all the material allegations in the in• 
dictment; and therefore, where the indictment alleges that many different 
books, particularly described, were stolen by the accused, a general verdict 
finds him guilty of stealing all the books named and alleged to have been 
stolen. 

On the trial of such indictment, if the District Judge instruct the. jury, that 
if they find that the accused was guilty of feloniously taking any one of 

the books specified in the indictment, they should find him guilty generally, 
the verdict of guilty will be set a~ide a.nd a new tri~I granted, although the 
punishment may be the same for stealing one of the books as for stealing 
the whole. 

ExcEPTIONS from the Western District Court, GoonENow J. 
presiding. 

This was an indictment at the March Term of the District 

Court, 1842, against Somerville for feloniously taking sundry 
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books, particularly described, the property of Robert H. Sher
burne. With respect to a number of these books, which were 

particularly specified, the Judge instructed the jury, that there 

was no sufficient evidence either of property in Sherburne, or 

of his having lost them, to sustain- the indictment so far as relat
ed to them ; but that if they were sati~fied that the defendant 

wa~ guilty of feloniously taking any one or more of the books 
specified in the indictment, they should find the defendant 

guilty generally, if all the Looks ,vere of less value than one 
hundred dollars. The jury returned a general verdict of 
guilty. Somerville, to the rulings and opinion of the Judge 

"excepts, as being against law and against the evidence in the 

case." 

Bridges, Attorney General, for the State, moved for leave 
to enter a nol. pros. as to the books respecting which there 

was no proof. 
The case was submitted upon the-arguments in the last in-

dictment against Somerville, by 

S. Fessenden and F. O. J. Smith, for the accused, and by 

Bridges, Attorney General, for the State. 

The opinion of the Court was, after a continuance for ad
visement, drawn up by 

SHEPLEY J. -The bill of exceptions names certain books, 

and states that "the Court instructed the jury, that there was 
no sufficient evidence of either property in said Sherburne, or 
of the loss by said Sherburne,· to sustain that part of the in
dictment, which relates to them. But the Court instructed the 
jury, that if they were satisfied, that the defendant was guilty 
of feloniously taking any one or more of the books specified 

in the indictment, they should find the defendant guilty gen
erally, if all the books were of less value than one hundred 

dollars; and upon this ruling and direction of the Court a 

general verdict of guilty was returiled by the jury against the 

defendant." 
A general verdict of guilty applies to all the material allega-
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tions in the indictment and finds the prisoner guilty of stealing 
all the goods named and alleged to be stolen. And although 

the punishment may be the same, whether the prisoner be 
found guilty of stealing a part only or the whole of the goods 

alleged to have been stolen, yet his rights in other respects, as 
well as the rights of others, may be affected by the finding of 

a general verdict upon proof, which would not authorize it. 
The statute provides, that "upon conviction of the offender, 

the stolen property shall be returned to the owner." Rev. Stat. 

c. 156, ~ 14. The property to be restored to the owner must 
be ascertained from the allegations in the indictment and from 

the finding of the jury. And if the prisoner should prove a 
part of the property alleged to have been stolen to be his own, 

and ~ general verdict should be taken, it would deprive him of 
that portion of his property and tran~fer it to another. And 
although the punishment may be the same, yet it is not neces
sarily the same, and might perhaps be expected to vary, where 
the prisoner should be found guilty of stealing ninety dollars 

in value, and when found guilty only to the amount of ten 
dollars. And he should not be found guilty of stealing any 
property without sufficient proof of his guilt. As the general 

verdict" of guilty applies to the whole property alleged to have 
been stolen, and the jury were not required to distinguish 
further than to find a general verdict, if they should be satis
fied of the felonious taking of one or more of the books ; it 
will be necessary to submit the case to the consideration of the 
jury again, that this error may be corrected. 

Exceptions sustained, verdict set aside and 
new trial granted, and remanded. 
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"\V ILLIAM ORMSBY versus WILLIAM ANSON ~· Trustee. 

Where the principal had performed services for the person summoned as 
trustee, and the latter had given the former n negotiable note in payment 

on the same day the process was served; and where the supposed trustee 
had deceased after the service and before making an answer, and his ad. 

ministrator came in and made a disclosure, and stated that "the note was 
given to the best of his knowledge prior to the service of this trustee process;" 
it was held, that although the answer might not have been satisfactory, if 

the intestate had remained alive, yet that being made by an administrator, 
it was sufficient as the best evidence. 

If the intestate was not liable to pay for the services at the time of the com

mencement of the trustee process, no arrangement made after his death by 

the administrator by which the principal first became entitled to pay

ment, could authorize a decision that the intestate was liable at the time 
when the process was served upon him. 

Tms suit was commenced by William Ormsby, who has 

since deceased, and of whose estate H. H. Boody has been 

appointed administrator, against the present defendant ; and 

John G. Deane was summoned as his trustee. Before any 

answer was made by him, Col. Deane died, and Rebecca D. 

Deane was appointed administratrix of his estate, and she 

came in and made an answer. From this answer, which was 

somewhat extended, it appeared, that J. G. Deane was one of 
the commissioners appointed by a resolve of the Legislature of 
this State to run the northeastern boundary line, and that they 

concluded to make a map to accompany their report. As the 

State had appropriated no funds to defray the expenses of the 
survey, the commissioners determined to incur no personal 
responsibility, and therefore stated to all they employed, that 

they could expect nothing for their services, except from the 
State, and what the State should allow them individually. 

The commissioners kept an account of the amount of services, 

and handed it to the Governor and Council, and it was allowed 

by them and the Legislature to each individual. Anson was 

employed by Deane in behalf of the commissioners, and his bill 

was among those thus handed in. He was paid for his ser

vices up to January 1, 1839, by the State. Since that time 

Anson labored fifty days in finishing the map. This account 
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was presented to the Governor and Council, and also to Deane 

for payment, but payment was refused by each. Deane gave 
Anson a certificate of the time he was employed, as a voucher, 

to be laid before the Governor and Council. Prior to the 
service of the trustee process upon him, Deane had employed 
Anson upon some w~k of his own in preparing a map for 

publication of the same territory for his own benefit; and had 

from time to time advanced money on this account. At the 

time of the service, Anson was indebted to Deane to the 

amount of fifteen or twenty dollars. Deane had given a note ,:, 
to Anson, and the fifth interrogatory put by the plaintiff to the 

administratrix of Deane was, "·was said note for seventy

five dollars given by said John G. Deane to said Anson, on the 
twenty-seventh of April, prior to the service of the plaintiff's 
writ on said Deane on that day?" The answer by the ad

ministratrix of Deane was, "The note of seventy-five dollars 

was given, to the best of my knowledge, prior to the service 

of this trustee process." 
The case was submitted on the briefs of the Counsel. 

F. 0. J. Smith, for the plaintiff, cited Cleaveland v. Clap, 5 

Mass. R. 201. 

Fessenden, Deblois ~ Fessenden, for the trustee, cited 
Bainbridge v. Downie, 6 Mass. R. 253; Mann v. Chandler, 
9 Mass. R. 335; Sitmner v. Williams, 8 Mass. R. 198; 
Scott v. Hancock, 13 Mass. R. 162; Caswell v. Wendell, 4 

Mass. R. 108. 

The opinion <;>f the Court was by 

SHEPLEY J. - It is contended, that the answer to the fifth 

interrogatory is not sufficiently certain to entitle the trustee 

to a discharge. The principal had performed services for the 

intestate, and had received payments in part, and on the day 
of the service of the writ a further payment by note of seventy

five dollars. The inquiry is made, whether that note was 

given on that day before or after. the service of the trustee 
process. The answer is, that it was given to the best of my 
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knowledge prior to the service. This might not be satisfacto
ry, if the answer had come from one having certain knowledge 
of the business ; but It cannot be expected, .that the adminis
tratrix should be possessed of the same degree of knowledge, 

and this appears to be the best evidence, which can be ob

tained. 

The other services must be regarded according to the state

ments of the administratrix as performed for the State, and 
not for the intestate. And if the intestate or his personal rep

resentative made. use of the map in compiling one daimed to 
be his own, that would not change the charai:ter of the-original 
transaction, or give the principal any new rights, unless there 

was some new agreement. It might perhaps affect fhe copy
right; but not the original contract, under which the services 
were rendered. The· arrangement made by the attorney of 

the _administratrix, after the death of the intestate, coulrl not 
affect the decision of this question. For if the intestate was 
not liable to pay for the services at the time of the commence

ment of this process, no arrangement made after his death by 
which the principal first became entitled to payment could 

authorize a decision, that the intestate was liable at the time 

when the process was served upon him. 
Trustee discharged. 

Vor.. vm. 4 
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MosEs K. MAREAN versus BENJAmN LONGLEY •¥ al. 

l\L delivered his horse to L. in August, 1840, and at the same time received 
tho note of the latter for one hundred dollars, to be paid when M. V. B. 
should be elected President of the United States, if elected at the then 
next November elccti,rn, and s!tould live until that time. M. V. B. lived 

until that time, but was not elected; and in February following, M. de
manded the horse and payment of the note of L. and brought his action of 
assurnpsit on the note and for the value of the horse as sold and delivered. 

It was !tcld:-

That if the contract, which was to be considered but a bet on the event of 

the then pending election of president of the United States, was lawful, 
then the plaintiff cannot recover, as he lrns lost his bet: -

That if it be unlawful, lie cannot recover on the note; nor for the value of 
the horse, delivered under such unlawful contract, unless the statute against 
gaming will aid him : 

And that this statute will not aid him, because if the winning has been of 

goods, &c. which have been delivered, then the statute remedy is by an 
action of trover, or a special action of the case, commenced within threo 
months of the time when the goods were delivered. 

THE action was assumpsit on a note, on an account for a 
horse sold and delivered, and for money had and received; 
and was commenced Feb. 16, 1841. A copy of the note 

declared on follows : -
" Standish, August 1, 1840. For value received we jointly 

and severally promise to pay Moses K. Marean, or order, one 
hundred dollars and interest, to be paid when Martin Van 
Buren is elected President of these United States; if so be he 
should be elected at the Presidential election in November 
next; if the said Martin Van Buren should live until that time. 

"BENJAMIN LONGLEY, 

"NATHANIEL BACON, JR. 
"CHARLES BARRELL." 

The parties agreed on this statement of facts. 

The plaintiff, on August 1, 1840, being the owner of a 
horse, offered to dispose of the same to the defendants, and 

received therefor the note signed by the defendants, described 
in the declaration. The horse was delivered by the plaintiff 
to the defendants, and the note was executed and delivered to 

the plaintiff, and the bargain thus completed. Before the 



APRIL TERM, 1842. 27 

Marean v. Longley. 

commencement of the present suit, a demand was made by 
the plaintiff upon tho defendants for the horse; for the value 

thereof, and of payment of the note. Martin Van Buren 

lived until after tho November election, and was not elected 

President of the United States. The general result of the 

Presidential election was not known in Maine until December 

15, 1840. 

If upon these facts the plaintiff is entitled to recover, the 

defendants are to be defaulted, and judgment be entered for 

the amount of the note, or of the value of the horse, as the 

Court may determine. But if not entitled to recover, he is to 

become nonsuit, and the defendants recover their costs. 

Codman and Fox, for the plaintiff, said that the defend

ants had received the horse, and had not paid for it, unless by 

this note. If therefore the note is valid, we are entitled to 

recover the amount of it; and if it is not valid, the defendants 

have purchased our horse, and have not paid for it, and we are 

entitled to judgment for its value. Stebbins v. Smith, 4 

Pick. 97. 

The note is payable but on a contingency; and as that con

tingency cannot happen, it becomes payable in a reasonable 

time. 
But if it can be considered a gaming transaction, the con

sideration can be recovered back. The three months limita

tion commenced when the result of the Presidential election 

was known, December 15. The case, however, does not 

show this to have been a gaming transaction, and the Court 

cannot presume it. 

Deblois and 0. G. Fessenden, for the defendants, contend

ed, that this was an election wager, and therefore an illegal 

transaction. All wagers in this State are illegal. Lewis v. 

Littlefield, 3 Shep!. 233. 

But if it were not so, the contingency has never happened 

on which only the note was to become payable, and the action 

cannot be maintained. 

Where property is delivered over in pursuance of an illegal 
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trans\lction, the law will not enable the party to recover it 
back. Bull. N. P. 132; 2 Com. on Con. 496; Dougl. 696; 
8 T. R. 575; Cowper, 790. 

The statute in relation to gaming, St. 1821, c. 18, does not 
apply to this case. But if it did, it was barred by the statute 
limiting the action to three months from the payment of the 

money or delivery of the articles. That was in August, and 
the action was not commenced until February. 

The opinion of the Court was drawn up by 

WHITMAN C. J. - This is an action of assumpsit, in which 
the plaintiff is attempting to recover the value of a horse, 
estimated at one hundred dollars, and interest thereon from the 
first of August, 1840, at which time the horse was delivered 
by him to the defendants. The delivery of the horse was upon 
an agreement, that the defendants should pay the above sum 
and interest in case Martin Van Buren should live and be elect
ed President of the United States in November then next. It 
is admitted, that Mr. Van Buren was not so elected, although 
then living. A note was given, at the time, for the amount 
stipulated to be paid, in conformity to the above terms, which 
is duly set forth in the plaintiff's writ which also contains 
counts for the horse as sold and delivered generally, and for 
money had and received. 

The plaintiff contends, that the condition upon which the 
horse was to be paid for, was void; and that he has a right to 

recover the value of him, notwithstanding the non-compliance 
with the condition. It cannot be winked out of sight, that this 

was nothing more nor less, in the contemplation of the parties, 
than a bet upon the event of the then pending election for 
the presidency of the United States. This was either lawful 
or unlawful. If lawful the plaintiff has lost his bet, and must 
abide by the terms agreed upon, and cannot recover pay for 
his horse. If unlawful he would not seem to be in any better 
predicament, as in pari delicto potior est conditio defendent-is; 
unless the statute against gaming will aid him to recover. 
That statute provides, that money lost by gaming, and paid to 
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the winner, may be recovered .back, in an action for money 
had and received; but if the winning be of goods, &c. which 

have.been delivered, an action of trover or a special action of 
the case may be maintained therefor, if commenced with)µ 
three months. If therefore, an action were maintainable in 
this case, upon the ground, that this was a gaming. transaction, 
as the article won and delivered was a horse, and this action 

is assumpsit; maintainable, if at all, upon an implied promise, 

the plaintiff must fail. A nonsuit therefqre must be entered. 

BENJAMIN FRENCH, JR; versus INHABITANTS oF. BRUNSWICK. 

In an action against a town to recover damages sustained by an obstruction 
placed in the highway, tho burthen of proof of due care is upon the plain

tiff; but it may be inferred from circumstances. 

To decide what shall constitute reasonable notice to the town .is, in many ca
ses, attended witli difficulty, as the words "reasonable notice" arc undefin
ed in the statute. It is not necessary to prove notice to the town in its cor

porate capacity; nor that the majority of the inhabitants should have had 
notice; nor is it even necessary to bring home tlie know ledge to any officer 
of the town ; and it has sometimes been considered, if it be proved th.at 
some principal inhabitant had notice, it would be sufficient. 

Where numbers of the inhabitants of the town were concerned in placing 
the obstruction, which caused the accident, across the highway, of whom 
one a'. least was a man of substance; and the obstruction was so left by all 
for a short time, during which. the accident happened; it was held, that the 
notice was sufficient to render the town liable. 

TRESPASS on the case for an injury alleged to have been 
sustained by the plaintiff by means of a rope, extended across 

a public road in the town of Brunswick, in the evening. 

The case was opened for trial, and many witnesses examin
ed; from which it appeared that several inhabitants of tqat 

town had drawn some rafts of logs to the shore, and to pre
vent their being carried down the river, had fastened a rope to 

these rafts, and. had extended it across the road, which was 

here near the river, a few feet above the ground, and fastened 
it to a tree beyond the road, on the opposite side. In this 
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state it was left by all the men for a time, and while thus left 
in the evening, the plaintiff passed along the road on horse

back, was caught by the rope, thrown from his horse, and 

severely injured. 

After the witnesses had been examined, the parties agreed 

to take the case from the jury, and refer it for the decision of 

the Court upon the evidence, all of which appears in the re

port. They agreed, that if the Court, on the facts, should find 

that the plaintiff was entitled to recover, judgment was to be 

entered in his favor for so much damage as they should find 
him to have sustained ; and if not entitled to recover, he was 

to become nonsuit. The testimony bearing upon any question 

of law, is stated in the opinion . 

.Mitchell, for the plaintiff, admitted that the plaintiff must 

show that he made use of ordinary care, but said that it might 

be inferred from facts proved. Foster v. Dixfield, 6 Shep!. 

380. 
The principal question is, whether the town had reasonable 

notice before the accident happened. He contended that the 
testimony reported, proved abundant notice ; and cited st. 
1821, c. ll8, <§, 17; Thompson v. Bridgewater, 7 Pick. 188; 
Frost v. Portland, 2 Fairf. 271 ; Bigelow v. Weston, 3 Pick. 

267; Springer v. Bowdoinham, 7 Greenl. 442. 

The town is as much liable for injuries occasioned by ob

structions placed in the road by individuals, as for those caused 

by defects in the road through neglect. Frost v. Portland, 
before cited. 

Everett, for the defendants, contended that it did not appear 

tlmt the plaintiff conducted himself with ordinary care. The 

burthen of proof is on him to show it. Adams v. Carlisle, 
Ql Pick. 146; Lane v. Crombie, 12 Pick. 177 ; Smith v. 
Smith, 2 Pick. 263. 

The decisions had already gone quite far enough on the sub
ject of constructive notice to towns, but, as was contended, not 

far enough to include this case. This was the. mere careless

ness, or misconduct, of individuals without any knowledge of 
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any inhabitant of the town, but those engaged in it. It was 
too, but merely placing the rope across the road for an instant, 
while the men went for a stake to drive into the bank for a 
fastening. There is no more ground for holdiug the town 
liable in this case, than if one should leave his team for a mo
ment in the road, and during his absence an accident should 

happen in consequence of it. As much evidence is necessary 
to support an action of this description, as an indictment for 

neglecting to keep the road in repair. Howard v. North 
Bridgwater, 16 Pick. 190. 

The most extreme cases in Massachusetts, such as Reed v. 
North Brookfield, 13 Pick. 94, require such notice as should 

ordinarily carry the knowledge of the obstruction to the offi
cers of the town. Reasonable notice should be given, that the 

officers of the town might remove the obstruction. 9 Mass. 
R. 247; 1 Metcalf, 308; 4 Mass. R. 422. 

Here is no room for presumption in this case, as all the per

sons, who knew of it, are stated, and they are the very persons 

who placed the rope there. Some substantial citizen at least is 

required to have had notice. 

The opinion of the Court was drawn up by 

WHITMAN C. J. -Two questions are raised in this case for 
the consideration of the Court. The first is, was the plaintiff, 
at the time of the misfortune complained of, exercising due 
care and precaution ;-and, secondly, had the defendants such 
notice of the obstruction as to render them culpable, and re
sponsible for the damage sustained by the plaintiff. These the 
parties have seen fit to refer to the decision of the Court, in
stead of the jury. The facts agreed upon, and reported by 

the Judge, as developed at the trial, are supposed to leave 

nothing for the decision of the Court, but questions of law 

arising thereon. 
As to the question of due precaution, it appears that the 

plaintiff was riding on horseback, in a public highway, where 

no obstruction, of the novel kind complained of, was to have 

been apprehended. He, therefore, could not, reasonably, have 
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been expected to have been upon the lookout for it. The 
accident occurred in the twilight of the evening ; when it 
might well happen that the view of such an obstruction would, 

ordinarily, be obscured ; and to one, not previously. put upon 

his guard, would not be discernable. Although the burthen 

of proof of due _care is upon the plaintiff, yet it may be in

ferred from circumstances; and we think, that what appears in 
this case will well warrant the conclusion, that the plaintiff 

was, upon that occasion, in the exercise of due care. 
To decide what shall constitute reasonable notice is, in 

many ~ases, attend~d with difficulty. The words "Teasonable 
notice" aFC undefined in the statute. Every case. will p·resent 
its peculiar circumstances, so that a decision in one will seldom 

furnish a precedent for another. It is not considered neces
sary to· prove notice to the town in its·corporate capacity, as the 

language of the statute, taken literally, would seem to import: 
nor is it necessary that the majority of the inhabitants . should 
have had notice; nor ·is it even necessary to bring home the 

knowledge to any _officer of the town. It has sometimes been 
considered, if it be proved that some principal inhabitant had 
notice, it would be -sufficient. Lobdell v. New Bedford, l 

Mass. R. 153. Here again the rule would be indefinite. Who 
are to be taken atid deemed to be the principal inhabitants? 

In Springer v. B·owdoinham, 7 Greenl. 442, one of the 
inhabitants of the town, two hours before sunset, had so placed 
a stick ·of timber, that one end of it was an obstruction in the 

highway, and it was passed there by several others of the in

habitants of the town. It is not said whether they, or either 

or any of them, were principal inhabitants or not. The same 
evening the plaintiff in that action was passing the place and 

was overturned in his carriage, and sustained an injury. No 

officer of the town had notice of the obstruction till the next 

morning. Yet the defendants were held liable. 
· Iri the case here, numbers of the inhabitants of Brunswick 

were concerned in placing the obstruction across the highway. 
Who they all were does not certainly appear. Some were 

rumors. One Eaton, was so poor, that, when taxed, his taxes 
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were abated; one Wright, paid only a poll tax, and resided in 
Brunswick but one year ; and one Forsaith, was one of the 
owners of the timber, which they were attempting to secure ; and 

saw Eaton in the act of fastening the rope to the tree, whereby 
the obstruction was created ; and as he testifies, told Eaton not 
to fasten it there, and that Eaton replied he was only going to 

take in the slack. Eaton testified that Forsaith, who was pass
ing that way at the time, took hold of the rope to assist in 
drawing in the raft, and told him it would not do to make the. 
rope fast to the tree, as people were passing ; and charged 

him to stay· by it, and see that no one came along; that the 
rope was tied to the tree at that' time; but could not say that 

Forsaith knew it. Here it is natural that we should inquire, if 
he, Forsaith, did not know that the rope was fastened to the 
tree, why he should have directed Eaton to stay by it ; and 
give as a reason why he should do so, that people were pass
ing. His intention must have been that Eaton should take 
care to warn those, who were approaching, of the obstruction ; 
or to remove it, so that they might pass ; and, if he had done 
either, the injury to the plaintiff would have been prevented. 
But Eaton did not stay by it: he left it, as he says, for a short 

· space; and i0. his absence the: injury occurred. It is not ques
tioned but Forsaith was a man of substance. Whether others, 
who were aiding iri hauling in the raft and fastening the rope, 

were so or not does not appear. 
These facts can scarcely be deemed less cogent, as evidence 

of notice, than those in Springer v. Bowdoinham. For 
aught that appears tlw individuals, who had notice in this case 
of the obstruction, were equal in substance and respectability 

with those, who might have had notice in that; and it might 

have been removed, as it would seem, with about the same 
expedition and facility, in the one case as in the other. If the 

case of Springer v. Bowdoinham is to be regarded as a pre

cedent, obligatory upon the Court, although it may seem to go 

to the extreme verge of the law, it must have a controlling in

fluence upon our decision. Eaton's desertion of his post, but 
VoL. vm. 5 
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for which the accident might have been prevented, was cul

pable negligence; and, under the circumstances of this case, 

we think, was imputable to the defendants, and they must 

answer for the consequences.. A default may be entered. 

ELIAS CRAIG, J a. o/ al. versus SAMUEL FESSENDEN o/ al. 

The return by an officer on an execution for costs, that he has mad;, dili• 
gent search for property of the debtor in the execJJtion, and cannot find 
any within his precinct, is conclusive evidence, that the debtor had no 
property within that precinct, in scire Jacias against the indorscr of a writ. 

Proof either of avoidance or of inability, is sufficient to render the indorser 

liable. 

ScrnE FACHs against the defendants, as indorsers of a writ, 
in a suit which had been tried in this Court, an<l in which 

judgment had been rendered for costs for the defendants there

in, who are the plaintiffs in this suit. 
That judgment was rendered April Term, 1840; the exe

cution issued April 27, 1840; and was put into the hands of 

a deputy sheriff for the county who returned thereon as fol

lows .. "Cumberland ss. Oct. 27th, 1840. I have made dili
gent search for property of the debtors within named, but 

could not find any in my precinct. I therefore return this 

execution in no part satisfied. 

Jere. Martin, Deputy Sheriff." 

The indorsement of the writ by the present defendants was 

shown. It was proved, that Gardner, one of the judgment 
debtors, now resides in Boston, and had resided there for the 

last three or four years, but the witness stated, that he had 

frequently seen him in Portland within that time. The de

fendants offered to show, that Gardner had owned thirty shares 
in the stock of the Canal Bank in Portland, unincumbered, for 

the last five years, and that the same had at all times been 

abundantly sufficient to pay the claim now in suit. The plain

tiffs objected to the introduction of this testimony, but the 
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objection was overruled by SHEPLEY J. then holding the Court, 
and the testimony was admitted. A nonsuit was then entered 
by consent, subject to the opinion of the Court. If the testi
mony was not admissible, or if on that, with the other evidence, 

the plaintiffs are not entitled to recover, the nonsuit was to 
stand; but if the action can be maintained, the nonsuit was to 

be set aside, and a default entered. 

Howard Sf- Osgood, for the plaintiffs, contended, that the 

facts, appearing in the report, disclosed a good cause of action 

for the plaintiffs. 

A return by an officer upon a precept, which he has authori
ty to serve, is conclusive as to the facts returned, except in a 

suit against the officer for a false return. Slayton v. Chester, 
4 Mass. R. 478; Bott v. Burnell, 9 Mass. R. 96; Estabrook 
v. Hapgood, 10 Mass. R. 313; Winchell v. Stiles, 15 Mass. 
R. Q30; Bean v. Parker, 17 Mass. R. 591; Stinson v. Snow, 
I Fairf. Q6:J; Agry v. Betts, 3 Fairf. 415. 

This very question has been settled by repeated decisions. 

Ruggles v. Ives, 6 Mass. R. 494; Palister v. Little, 6 Greenl. 

350; Harkness v. Farley, 2 Fairf. 491; Chase v. Gilman, 3 
Shep!. 64. 

The offer to prove that one of the debtors had property 
within the county of Cumberland was a direct contradiction 
of the officer's return. Indeed all evidence to show a want of 
diligence in the officer to ascertain the facts, is contradicting 
his return. 

A. Haines, for the defendants. 
1. The return of the officer in this case is not conclusive 

nor sufficient evidence as to the inability of the original 
plaintiffs. 

It is not contended by the defendants that they are not 

bound by the return of the officer so far as that return extends: 
but as the statute regulating and providing for the liability of 

indorsers (Laws of Maine, c. 59, ~. 8,) confines itself to the 

cases in which the AVOIDANCE or INABILITY of the original 
plaintiff is made to appear, the defendants here contend, that 



36 CUMBERLAND. 

Craig v. :Fessenden. 

the return of the officer in this case is entirely insufficient to 

shew either. the avoidance or inability of the original plaintiffs, 

so as to charge the defendants here as indorsers. The return 

of the officer states merely, that having made diligent search, 
he was unable to find any property of the debtors in his pre
cinct. But is it to be presumed, contrary to the express pro

visions of the statute, that the original plaintiffs are unable to_ 

pay, merely because a deputy of a: sheriff of a single county 
in the State returns that he is unable to discover any property 

of the original plaintiffs within his precinct? If the officer 

had stated in his return that the original plaintiffs had avoided, 

or if the execution bore the returns of the several sheriffs 

through the State that search had been made~ and that the 

debtors had no property, or that the debtors had been com

mitted to gaol, that would have been a different question. 

But in this case, neither avoidance, nor inability is shown, 
for there is not a particle of evidence of the avoidance of 

either of the debtors, but on the contrary, the record, ( execu

tion,) shews the original plaintiffs all to be residents of Port
land, and the return of the officer does not show any avoid
ance; and in fact they never have avoided. 

2. The evidence offered to prove the ability of the original 

plaintiff, Gardner, was legally admissible, and properly admit
ted. Palister v. Little, 6 Greenl. 350. In the case just cited, · 
Chief Justice MELLEN says, "a question of inability to pay 
is a question off act, which must be proved, in order to ren
der the indorser of a writ liable," and he goes farther,, and 

says, "even an arrest and commitment is only prima facie 
proof of inability, which may be rebutted." Harkness v. 
Farley, 2 Faid. 491. 

3. The creditors should exhaust the remedy that the law 
gives them against the original plaintiffs, even to committing 

their bodies to imprisonment and thus test their inability to 

pay, before they can recover of the indorser. Ruggles ~ al. 
v. Ives, 6 Mass. R. 494. 
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The opinion of the Court was by 

SHEPLEY J. -The statute c. 59, § 8, provides, that the 
indorser shall be liable in case of the avoidance or inability of 
the plaintiff to pay the defendant all such· costs as he shall re
cover. It has been decided, that proof, either of avoidance or 
of inability, is sufficient. And that the return of an officer on 

the execution, that he has made diligent search for proper

ty and cannot find any within his precinct, is conclusive ev

idence, that the debtor in the execution had no property within 

that precinct ; although such return affords no proof, that he 
had not sufficient property in other towns or counties. Hark
ness v. Farley, 2 Fairf. 491. The testimony in this case did 
not prove, that the 9-ebtors had any property in this State out 
of the county of Cumberland ; and it was inadmissible to 

prove that they had property within that county. The defend

ants being precluded from showing that the debtors had pro
perty in the county of Cumberland are liable as indorsers. 

Nonsuit set aside and defendants defaulted. 
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THE PRESIDENT, DIRECTORS AND Co~rPANY OF THE MAINE 

BANK versus JosEPH B. HERVEY. 

An amendment of a writ after senice and without leave of the Court is 

illegal; but if it be afterwarc.ls assented to by the defendant, it can no lon
ger afford any legal objection to the further prosecution of the suit. 

If there be an omission in the oath, required by the poor debtor acts to au
thorise the arrest of the hndy uf the debtor, of the words, "establish his 
residence beyond the limits of this State," and of the words, "that the demand 

in the writ is, or the principal part thereof, due him," and there be no other 
words equivalent thereto, the arrest will nut be regarded as a service of the 

writ, but is illegal, and the plaintiff can derive no advantage from it. 

Where an action is entered in Court without a service of the writ, the de
fendant may voluntarily appear and take upon himself the defence; and 

by a general appearance he becomes a party to the suit, is regularly in 
Court, and authorises it to state that fact npon the record, and upon proper 
proof from the plaintiff, to render judgment against the defendant, unless 
in accordance with its rnles of practice he can make a legal defence. 

A general appearance to the action cures all defects in the summons and 

service; but a special one for the purpose of taking advantage of defects, 

is not attended with such consequences. 

But a general appearance will not deprive the defendant of the benefit of the 
rules of Court; and he may still, within the rules, plead any. matter in 
abatement. 

\Vhenever it bflcomcs apparent on inspection, that the Court has no jurisdic
tion, it will at any time stay all further proceedings. 

The rules of the District Court must govern its practice; and if a plea in 
abatement, by its rules, is filed too late, it cannot be received. 

If the defendant enter a general appearance, where the Court has jurisdic
tion, the action will not be dismissed on motion for any defect in the ser
vice of the writ, if made after it is too late to plead in abatement. 

While the Court would act upon it, as a general rule of practice, that a mo

tion to q•iash for defects apparent on the inspection of the record, if not made 
within the time required for filing a plea in abatement, should he overruled, 
there may he exceptions to the rule; such for in~tance as where the plain

tiff withholds the writ until after the time for filing a plea in abatement has 

elapsed. 

ExcEPTIONs from the W estem District Court, WHITMAN J. 
presiding. 

When this action was called for trial, at June Term, 1841, on 
the 11th day of the term, the said Hervey, by his attorney, mov
ed that the plaintiffs' writ abate for want of legal service upon the 



APRIL TERM, 1842. 39 

l\Iaine Bank 'C, HcrYey, 

defendant; he also had filed a plea in abatement setting forth 
the causes of abatement as hereinafter stated, on the 8th day 

of the term, being the first day he had seen the writ, but not 
until after the new entries bad been called. The motion and 

plea stated, and an inspection of the writ showed, that the 

writ was originally dated April 21st, 1841, and suhsequently 
altered in another hand to the 20th of April. Upon inquiry 

being made by defendant's counsel, Mr. Daveis who made the 

alteration, stated that it was done to make the date conform to 

the fact, that the writ was actually made on the 20th, but it 

was altered after the writ had been returned to him by the 

sheriff with the bail bond annexed. Discovering the mistake, 

he immediately made the alteration, and gave the writ back to 

the sheriff. The sheriff testified that he took the writ and 
bond back, and called upon the defendant and the surety, sta

ted to them the mistake, and they consented to it, but he made 

no alteration in the service or return. The officer's return 

stated, that on the 20th of April he arrested the defendant, and 
took bail as required by the statute. Mr. Adams stated, that 

he made the writ at the bar, while the Supreme Court was sit

ting, at the request of Mr. Daveis, and that he thought the day 

was April 21st, until Mr. Daveis called his attention to it after 
the service, on the same day, and he was satisfied he was mis
taken. The defendant objected to all statements in contradic
tion to the matter apparent on the record. It further appeared 
that the oath taken by the plaintiffs' attorney and entered on 
the back of the writ, omitted the words " establish his resi
dence beyond the limits of this State," and the words "and 
that the demand in the writ is, or the principal part thereof, 

due him," required by the statute. Whereupon the attorney 

of the defendant moved that he be not held to answer to said 

suit. 

The Court ruled that the appearance of the defendant by 

attorney on the docket, without specification of his object, was 

a waiver of the objections ; that the motion should have been 

made before the new entries were called ; and therefore order-
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ed the defendant to be called. To which ruling the said Her
vey excepted. 

Willis and W. P. Fessenden, for the defendant. 
It appears by the exceptions in this case that the oath taken, 

and which was essential to authorize the arrest of the debtor, 
was fatally defective in two important particulars, viz : in not 
alleging that the defendant was "about to establish his resi
dence beyond the limits of this State," and in omitting the 

words, " and that the demand in the writ is, or the principal 
part thereof, due him." 

Without these words the arrest was entirely unauthorized 
and illegal. Act 1835, c. 195, ~ 3; Whiting v. Trafton, 4 
Shep!. 398. Then, no authority existed for the arrest and it 
was illegal; and consequently, as nothing else was done, as 
no summons was left, or delivered, as provided by law, there 
has been no service of the writ whatever, and therefore the 
Court had no jurisdiction of the suit. 

That a defect apparent on the face of the writ may be taken 
advantage of on motion appears by numerous cases. This prin
ciple of practice is recognized in Hathorne v. Haines, 1 Green!. 
245; Blake v. Freeman, 13 Maine R. 130; Upham v. Brad
ley, 17 Maine R. 423. When must such a motion be made? 
If a plea in abatement were necessary the 18th rule of this 
Court requires it to be filed within two days after entry. But 
this 'is not a plea in abatement, but a motion, and by the 27th 
rule, these must be made at the opening of the Court on the 
2d day of the term, ordinarily; but it is "provided that when 
the cause or ground of such motion or application shall first 
exist or become known to the party, after the time in this rule 

appointed for making the same, it may be made [if the cause 
require it] at any subsequent time." 

The case shews that the motion was made by plea on the 
day the facts became known to the defendant's counsel. There 
has been therefore, no )aches on his part. 

The rules of the District Court, in which this suit was com
menced, require that pleas in abatement must be filed before 
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the time allowed for calling the new entries ; but there is no 

rule of that court requiring that motions, for defects apparent 

on the face of the record, should be made within that time. 

This motion, then, was. seasonably made. 

And although it may be true, :;is stated by E])lERY J. in Traf
ton v. Rogers, 13 Maine R. 320, that "generally, when the 

objection is .taken by motion, it is entitled to no more favor in. 
point of time within which it should be made, than a plea in 

abatement," yet the cases cited by him do not confirm his po

sition ; and even if true, generally, the principle cannot apply 

to a case where the party does not know the facts, and cannot 

be presumed to know them within that time. Rathbone v. 

Rathbone, 4 Pick. 89. 

The same case shows, that the decisions of the Court below 

upon its own rules are not final, but subject to revision here. 

It has been repeatedly settled that where it appears by the 
proceedings that there has been no legal service of the writ, 

the Court will, ex officio, refuse to proceed in the suit, and stay 

all proceedings. 1~ngley v. Bateman, IO Mass. R. 343; 

Gardner v. Barker, 12 Mass. R. 36; Jacobs v . .Mellen, 14 
Mass. R. 132; Lawrence v. Sniith, 5 Mass. R. 362. 

The Court will dismiss such a writ on inspection. 
The defendant did not lose the right to take advantage of 

this illegal service, or in the want uf service, by the appear

ance of his attorney . 
. It was good in abatement. Had the attorney filed his plea 

in abatement within the time limited for such pleas, he would 

not have lost the benefit of it by having entered his name in 
the docket. 

Then if his motion was in time, he could not have lost the 
benefit of it by having so entered his name. His appearance 

must be construed to have been for the express purpose of 

taking advantage of the exception. Blake v. Jones, 7 Mass. 

R. 28, and cases before cited. He could only lose the right 

to take this exception by·a general continuance, or by having 

pleaded in bar, or the general issue. 

VoL. vm. 6 
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The plaintiffs have no right to amend their writ, after service. 

Greeley v. Thurston, 4 Green!. 4i9. 

C. S. & E. JI. Daveis, for the plaintiffs. 

A plea in abatement in this case was filed on the eighth day 
of the term of the W. D. C. in June, 1841, and after the 

calling of the new entries upon the ground of defect in the 

service of the writ, by reason of the omission of a part of the 

oath required by the statute in regard to the arrest of the 

debtor. 
A motion to quash the writ upon the same grounds was 

made on the eleventh day of the term. 
The plea in abatement was not filed in season. Rule 8th, 

of the Western District Court. 
The defendant contends that the motion was made by plea 

on the day the facts become known to the defendant's counsel. 

What can be taken advantage of on motion is not ordinarily 

a proper subject for a plea. 
The defendant had real and substantial notice of the whole 

writ at the time of his commitment, when the certificate and 
oath formed a part of it. And the writ was at the plaintiff's 
command on the first day of the term, and if he did not then 
know the form of the oath certified upon it, it was his own 
]aches; he had constructive notice at least. But it was for 
the defendant to shew to the satisfaction of the Court that he 
had no knowledge of these facts until the time the motion 
was made. This was not done. 

In fact there is no rule of the Western District Court, author

izing the plea or motion, when made. And this Court will 

not impose rules upon the District Court regulating the order 
of proceedings there, nor in ordinary cases interfere with its 

regulations for the despatch of business. The case of Rath
bone v. Rathbone, 4 Pick. 89, cited by defendant, is to 

the point that the decisions of the Common Pleas upon its 
own Rules are not final, but that case was an extraordinary 
one. The effect of the construction being to deprive the de
fendant of his means of defence, in gross contravention of the 

intention of the statute allowing him to come in and defend. 
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There can be no question that the plea in abatement was 
filed too late. If it could be regarded as a motion according 
to the construction claimed for it by the defendant, it was still 
too late. A motion to quash a writ must be made at as early 

a period as is prescribed by law for a plea in abatement. Traf
ton v. Rogers, 13 Maine R. 320. 

This decision of our own Court is supported by the cases in 
Massachusetts. Simonds v. Parker, I Mete. 508; Kittredge 
v. Bancroft, ib. 513. 

Chief Justice Shaw says that the time for moving to dismiss, 

depends upon the same reasons as those for limiting the time 

for a plea in abatement. 

The ground of the motion is a mere defect in the service of 

the process and this is cured by a general appearance by at

torney. Knox v. Summers, 3 Cranch, 496; l Chitty's R. 
129. 

Although a defect in the affidavit to hold to bail may be 
substantial, yet it must be objected to within a reasonable time; 
and it is too late to object after the defendant has put in baiL 

3 Chitty's Practice, 340, citing Beeves v. Hooker, 2 Tyr. 161 ; 

S. C. 2 Crom. & J. 44. 

In Ripley v. Warren, 2 Pick. 592, Chief Justice Parker 
said, "all irregularities in process must be taken advantage of 
by motion or plea in abatement in the first stage of the pro
cess," citing Gilliland v. Morrell, 1 Caines, 154; Hart v. 

Weston, 5 Burr. :-2587. 
The case of Ripley v. Warren, is cited and affirmed in Carl

isle v. Weston, 21 Pick. 535, and in Simonds v. Parker, l 
Mete. 508, 511, where Chief Justice Shaw says, "the writ was 
manifestly bad, on its face, in not complying with an express 
direction of the constitution of the Commonwealth," and he 

gives this among other reasons for the rule. "If a party takes 

no notice of any matter of exception to the form or service of 

the process in an early stage of the proceedings, it affords a 

reasonable ground to conclude that he considers them of no 

importance and is willing to proceed to a trial of his rights 

upon the substantial merits of the controversy." 
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The cases are uniform in maintaining the reasonableness of 

the rule that all defects of sen·ice must be taken advantage of 
at the earliest stage of proceedings, whether by motion or plea 
in abatement. It is decided expressly in Simonds v. Parker, 
and in Trafton v. Rogers, that a motion is entitled to no more 

favor in point of time than a plea in abatement. While the 

case of Rathbone v. Rathbone, cited by defendant, as estab

lishing the contrary, is not at all in point. 
The defendant contends that the arrest was illegal, and 

therefore that the Court had no jurisdiction of the suit, and 

cases are cited to show, that when the Court has no jurisdic~ 

tion of the suit, it will ex qfficio, and at any time abate the 
writ. This language is inapplicable since the Court had juris
diction over the suit and the parties. It was a defect of ser

vice merely, and the same omission in the affidavit was so 

holden in Brigham v. Clarke, 20 Pick. 50; and in Ripley v. 

Warren, 2 Pick. 592. An equally fatal defect was held to be 
cured by the defendant's appearing and pleading. 

The cases cited by the defendant from 10 Mass. R. 343, 12 
Mass. R. 36, 14 Mass. R. 132, and 5 Mass. R. 362, are all cases 

where there was neither person nor property within the jurisdic
tion of the Court, and not cases of defect in the form of ser
vice of the writ. 

T~e case, Blake v. Jones, 7 Mass. R. 28, cited by the de
fendant, merely decides that a party may appear for the express 
purpose of taking advantage of an exception. And the de
fendant must state in his motion that he appears for that pur

pose only, as was done in Arries v. Windsor, 19 Pick. 247. 

The attorney's entering his name under the action is a gen
eral appearance. Howes' Practice, 203 ; Knox v. Summers, 
3 Cranch, 496. 

The defendant cannot say that his appearance was for the 

express purpose of taking advantage of an exception, of the 

grounds of which he professes to have been ignorant until the 
eighth day of the term. 

In regard to the amendment of the writ after service, it was, 
in the first place, proved to have been done with the know!-
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edge and consent of the defendant. Secondly, the amendment 
was allowed by the Court, upon proof that the writ was actu

ally made on the 20th, and that its being dated the 21st was 

by mistake ; and it is competent to prove by parol evidence 

that a writ appearing by its date to have been issued on one 

day, was in fact issued on a different day. Trafton v. Rog
ers, 13 Maine R. 315; Bragg v. Greenleaf, 14_ Maine R. 
395. 

The opinion of the Court was afterwards drawn up by 

SHEPLEY J. - Although the amendment of the writ after 
service, and without leave of the Court, was illegal, yet having 

been afterwards assented to by the defendant, it can no longer 

afford any legal objection to the further prosecution of the suit. 

The affidavit required to authorize an arrest was insufficient; 

the arrest was illegal ; and the plaintiffs can derive no advant
age from it. Whiting v. Trafton, 4 Shcpl. 398. The ser

vice having been illegal the writ may be regarded as presented 
in Court and the entry of the action as made without service. 

The defendant in such cases may voluntarily appear and take 
upon himself the defence. By a general appearance he be

comes a party to the suit, is regularly in Court, and authorizes 
it to state that fact on record, and upon proper proof from the 
plaintiff, to render judgment against him, unless in accordance 

with its rules of practice he can make a legal defence. Such 
a general appearance to the action cures all defects in the 
summons and service. Dalton v. Thorp, Cro. Eliz. 767; 

Rex v. Johnson, 1 Stra. 261; Caswall v. Martin, 2 Stra. 
1072; Knox v. Summers, 3 Cranch, 498. A special appear
ance for the purpose of taking advantage of defects, can have 
no such effect, and it is so stated in the case of Blake v. 

Jones, 7 Mass. R. 28. Nor will such general appearance 

deprive him of the benefit of the rules of Court; and he may 

within the rules still plead any matter in abatement. If it 

become apparent on inspection, that the Court has no juris

diction, it will at any time stay all further proceedings. 
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In this case it does not ·appear, that the District Court had 

not jurisdiction over the parties and the subject matter of the 
suit. The contrary may justly be inferred. The rules of that 
Court must govern its practice ; and they required, that pleas 
in abatement should be filed before the new entries were called. 
And this plea in abatement was filed too late. The motion 

could not avail the defendant, because, as before stated, his 

general appearance to the snit cured the defect of service and 

precluded him from taking the objection. In the case of 
Rathbone v. Rathbone, 4 Pick. 89, the motion for leave to 

plead in abatement was made on the first appearance of the 

defendant, and it was decided to come within the spirit of the 

rule. While the Court would act upon it as a general rule 
of practice that a motion to quash for defects apparent on 
inspection of the record, if not made within the time required 
for filing a plea in abatement, should be overruled as stated in 
the case of Trafton v. Rogers, 13 Maine R. 315; there may 
be exceptions to the rule ; such for instance as where the 

plaintiff withholds the writ until after the time for filing a 
plea in abatement has elapsed. His own wrong should not in 
such case be allowed to give him an adrnntage and to deprive 
the defendant of a right. Although the bill of exceptions 
states that the court " ordered the defendant to be called,'' 
it is understood to have been an erroneous statement, and the 
counsel do not claim any advantage from it. 

Exceptions overruled. 
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GEORGE F. RICHARDSON versus SILAS W. MERRILL. 

If land be devised to two persons in fee, with a condition annexed to the 
estate, that it should be improved by them in common, the land is subject 

to partition; for the partition of the fee would not destroy the right to have 

it improved in common. 

By the devise of a "ship yard, the privilege thereon to be irnproved equally be

tween the heirs of my son S. C. aforesaid, deceased, and rny son W. C." the. 
mode of improvement is limited to the son and grandsons of the testator, 
and does not remain after they cease to be interested in the land. 

PETITION for partition of a tract of land in Falmouth, called 

the ship yard. The case depended on the construction to be 
given to the will of Samuel Cobb, senior, which will was ap

proved March I 6, 1790. All the portions of the will, having 

any relation to this question, are given literally in the opinion 

of the Court. 

At the trial, the respondent contended, that the title to the 
ship yard was held in such manner that it was not subject to be 

divided by this process of partition. SHEPLEY J. presiding at 
the trial, ruled that the ship yard was subject to partition. If in 
the opinion of the Court, it is subject to partition, judgment 
was to be entered that partition be made ; but if not, the peti

tion was to be dismissed. 

Fessenden, Deblois o/ Fessenden, for the respondents, con
tended, that the ship yard was not subject to be partitioned by 

judgment of Court. 
The leading object, in the construction of wills, is to ascer

tain the intention of the testator, as discovered in the will ; and 

to ascertain the intent, the terms of the devise must be con
strued according to their natural meaning, and conformably to 
the rules of law. Richardson v. Noyes, 2 Mass. R. 58; Da
vis v. Hayden, 9 Mass. R. 518; Crocker v. Crocker, 11 

Pick. 257. The intention is ma~ifest, that this should not be 

partitioned. 
This intention of the testator is not repugnant to any rule 

of law. It is not an entailment, Cruise. Title, 32, c. 23. The 

testator had a right to annex such a condition of enjoying and 
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possessmg the e;,,tate, in his will. l Shep. Touchstone, 118, 
and following pages; 2 T. R. 137; 2 C1'uise, 50. 

The devisees under the will of Cobb having taken that 

property, they and their grantees are bound to comply with 
the condition. 2 Cruise, c. 13, ~ 16; Bro. Ch. R. 165; Co. 

Lit. 236 (b); l Rol. Abr. 250; 1 Lev. 174. 

W. P. Fessenden, for the petitioner, said it was a well es

tablished rule of law, in the construction of devises, that a will 
is not to be construed strictly, like a deed; but the intention of 
the testator, as gathered from the whole instrument, though 

not expressed· in the proper legal and formal words, is to be 

carried into effect. 6 Cruise, 171; 4 Com. Dig. 152; Cook 
v. Holmes, 11 Mass. R. 531 ; and the cases cited for the re

spondent from 2 Mass. R. 58, and. 1 Pick. 257. 
It was not the intention of the testator, as assumed :by the 

counsel for the respondent, to devise a mere privilege of using 

the land of which partition is sought; merely giving a limited 
right of enjoyment, for a specific purpose. 

It was the intention of the testator to give, and the will does 
give, an estate in fee. By a devise of the rents and profits, 
or of the income of lands, the land itself passes. l Sall<. 228; 
Reed v. Reed, 9 Mass. R. 372. A devise of the use and im
prqvement of an estate to one for life, with remainder to his 
heirs, gives a life estate in the premises, with remainder over. 
Claflin v. Perry, 12 Mass. R. 425; Whitney v. Whitney, 14 
Mass. R. 88. 

A devise to one, without words of inheritance, may give an 

estate in fee, if from the whole will, such intention is to be 

inferred. Cook v. Holmes, 11 Mass. R. 531; Fox v. Phelps, 
17 Wend. 393. 

As bearing on the points made by strong analogy were cited 

Moore v. Fletcher, 16 Main'h R. 63; Maddox v. Goddard, 15 
Maine R. 218; Whitney v. Olney, 3 Mason, 280. The in

tention of the testator, in the present case, was that the de
visees should take the entire estate. 
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The opinion of the Court was drawn up by 

SHEPLEY J. -The petitioner claims to have partition made 

of a tract of land called the ship yard. It is admitted, that 

each party exhibited title deeds purporting to convey to him 

one undivided half of it as derived by mesne conveyances 

from the devisees of Samuel Cobb. Partition _is resisted on 

the ground, that the devise required, that it should be im

proved in common. The testator devised to the heirs of his 

son, Samuel Cobb, deceased, the southwest part of his home 

estate, " excepting fifty acres of the northeast part of home

stead, together with the house and barn on the same, which I 

set off to my son ·William, excepting the ship yard, the privi

lege thereon to be improved equally between the heirs of my 

son, Samuel Cobb, aforesaid, deceased, and ·William Cobb." 

By another clause the fifty acres are devised to William Cobb. 

It is not necessary to decide, whether by these words of the 
will, "the privilege thereon to be improved equally between 

the heirs of my son, Samuel Cobb, aforesaid, deceased, and 

William Cobb"; the fee of the ship yard was devised; for, if 

not, it would remain in the testator and be devised to the same 

persons and in the same proportions by the residuary clause in 

these words: - "It is my will, that all my goods and any part 
of my estate not before mentioned iR to be equally divided 

between the heirs of my son, Samuel Cobb, deceased, and 

William Cobb." There can be no doubt, that by one or the 
other of these clauses the fee of the ship yard was devised in 

equal portions to William Cobb and to the heirs of Samuel. 

The parties respectively have therefore by purchase acquired 
title to one undivided half of it in fee. And if the argument 
should be admitted to be correct, that it was the intention of 

the testator to annex it as a condition to the estate, that it should 

be improved by them in common, it would not be a valid ob

jection to a partition. Fisher v. Dewerson, 3 Met. 544. 
Because the partition of the fee would not destroy the right to 

have it improved in common. 

The language used by the testator does not however pro

vide, that the ship yard should be equally improved by William 
VoL. vm. 7 
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and the heirs of Samuel, and their heirs and assigns. It is 
limited to the improvement to be made by his son and grand~ 

sons. He could not be expected to desire to control the use 
of it after they should cease to be interested in it; and there 
is no indication of any such desire or intention. A perpetual 

limitation of the improvement of an estate to one mode and 

for one purpose binding under all the changes, to which estates 
in this country are subjected, should not be inferred from the 

use of language not requiring any such construction, when 
permitted to have its full and literal effect. 

Judgment that partition be made as agreed. 

MosEs CHESLEY versus JoHN WELCH. 

If one would enforce a contract which operates as a penalty, although thll 
damages may be liquidated, he should show that he has performed all the 
acts incumbent on him to perform to bring the case clearly withiu the con• 
tract. 

"\,Vhere the parties refered an action by rule of Court, and agreed in writ• 
ing, "that the parties ehall have the report of the referee opened as soon 
as made, and that the party defeated shall pay the other the amount of the 
referee's award within twenty days of the time of the award," or pay to 

the other the sum of one hundred <lullars; and neither party within twenty 
days requested that the report of the referee should be opened, and it was 
not, but was returned into Court, and judgment tendered thereon, and the 
amount of the judgment was paid before any suit, but not within twenty 
days of the time of judgment; it was held, that no action on the contract 
could be maintained to recover the hundred dollar5. 

AssuMPSIT on a contract of which a copy follows. 

"Whereas John Welch and Moses Chesley have this day 
agreed to refer an action by rule of Court, now pending at 

Paris in the county of Oxford, between Moses Chesley, plain

tiff, and John Welch, defendant, to the determination of John 

Cousins. Now it is agreed that the parties shall have the re
port of the referee opened as soon as the same is made ; and 
that the party defeated, shall pay the other the amount of the 

referee's award within twenty days of the time of the award; 
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and if either party shall fail to pay the other the amount award
ed at the time of the a,vard; and if either party shall fail to pay 
the other the amount awarded at the time aforesaid, he shall 
pay, and does hereby agree to pay the other the sum of one 
hundred dollars as damages for non-performance of this agree
ment by payment at the time aforesaid. Nov. 17, 1838. 

"JOHN WELCH. 
"MosEs CHESLEY." 

The plaintiff read the contract and the copy of a judgment 
recovered by him against the defendant in the District Court 

for the county of Oxford, June Term, 1839, for $11,31, dam
age, costs of reference, and costs of C')urt, making in the 
whole, debt and costs, $37,58. This judgment was founded 
upon the report of Cousins as referee, the reference having 
been entered into Nov. Term, 1838. The defendant did not 
pay the amount of this judgment within thirty days after 
judgment, but did pay the same afterwards before the com
mencement of this suit. 

The cause was taken from the jury by consent, and it was 
agreed, that the Court should render judgment for either party 
according to their legal rights respectively. 

Deblois and 0. G. Fessenden, argued for the plaintiff, cit
ing 2 Bailey, 295; Ev.ans' Pothier on Oblig. 98; 2 Com. on 
Con. 537; 2 B. & P. 352; 1 H. Black. 232; 4 Burr. 2227; 
2 T. R. 32; 8 Mass. R. 223; 14 Maine R. 250; 1 Dane, 
549. 

Codman Sf- Fox, for the defendant. 

The opinion of the Court was by 

SHEPLEY J. -The contract between the parties bearing 
date on the seventeenth day of November, 1838, was not de
signed to authorize the referee to open and publish his award 
to the parties. The clause, which states " that the parties 
.shall have the report of the referee opened as soon as the same 
is made," shews that a future act was contemplated as neces
sary to be performed by them. This was only the agreement 
requiring that future act to be done. They did not expect, 
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that the referee would deliver his award or disclose its charac

ter to the party, against whom he had decided, without the 

presence or the written consent of the other party. It appears 

to have been their intention to avoid the delay, which might 

happen by having the award presented to a Court, which 

might not be in session for months after it was made, and to 

compel by the agreed damages an earlier performance, than 

could be enforced by law. The report of the referee does 

not appear to have been opened before it was returned to the 

Court; and the event, which was to determine that payment 

should be made within twenty days after the award, has 

never happened. If it had been the duty, or even within the 

power of the defendant alone to have caused the report to be 

opened as soon as the same was made, this would not have 

been any sufficient excuse. But this he was not required to do 

without some further act on the part of the plaintiff. The de

livery of the report into Court or its publication there was 

not the event, upon which the payment within a certain time 

was to depend. In the case of Thorpe v. Thorpe, 1 Salle 171, 
HoLT C. J. says, "when a certain day of payment is appoint

ed, and that day is to happen subsequent to the performance 

of the thing to be done by the contract, in such case perform
ance is a condition precedent and must qe averred in an action 

for the money." If one would enforce a contract, which ope
rates as a penalty, although the damages may be liquidated, he 

should shew, that he has performed all acts incumbent on him 
to perform to bring the case clearly within the contract. The 

parties in this case did not contract to pay within twenty days 

after the award upon the agreement and condition,. that it 

should be returned to Court and there opened, but on the 

agreement, that it should be opened as soon as made. The 

plaintiff therefore does not present a case within the terms of 

the contract or the intention of the parties, when they entered 

into it. 
Plaintiff nonsuit. 
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SAMUEL F. MoRsE ~ al. versus SrnEON T. R1cE ~ al. 

The Statutes of 1835, c. 1 %, and of JEmG, c. 245, for the relief of poor 

debtors, were repealed by the Revised Statutes. 

After the Revised St:itutcs were in force, the oath to be taken by a debtor 

arrested on execution, is that prescribed in the Revised Statutes, c. 148. 

Therefore where a debtor had given a bond, before the Revised Statutes 

were in force, to cite the creditor, submit himself to an examination and 

take the oath provided in the poor dehtor act of 183G, c. 245, within six 

months; and where the oath was to he taken after the Revised Statutes 

were in force and within the six months; it was held, that the forfeiture 

of the bond was saved, by the debtor's taking the oath prescribed in the 

Revised Statutes, c. 148, instead of that provided in the St. 1836, c. 245. 

The substitution in snch case of the oath prescribed in the Revised Statutes, 

c. 148, for that in the St. of 1836, c. 243, is not an unconstitutional act. 

THE action was debt upon a bond, dated March 26, 1841, 

given to the plaintiffs to liberate Rice from an arrest on an 

execution in their favor against him. The condition of the 

bond was as follows. 

"Now if the said Simeon T. Rice shall in six months from 

the time of executing this bond, cite the said Samuel F. & 
Sidney B. Morse, the creditors, before two justices of the 

peace quorum unus, and submit himself to examination as is 

prescribed in the tenth section of an act, entitled "an act for 
the relief of poor debtors," passed March 24th, A. D. 1835, 

and take the oath or affirmation as provided in the seventh 

section of an act, entitled "an act supplementary to an act 

for the relief of poor debtors," passed April 2d, A. D. 1836, 
and perform all the other conditions provided by the laws of 

the State relative to the relief of poor debtors, or pay the 

debt, interest, cost, and fees arising in said execution, or be 

delivered in custody of the gaoler within said time, then the 

said obligation to be void, otherwise to remain in full force." 

Rice had duly notified the creditors, and within the six 

months, and after the first day of August, 1841, had taken the 

oath prescribed in the Revised Statutes, c. 148, but did not 

take that prescribed in the St. of 1836, mentioned in the con

dition of the bond. 
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The plaintiffs contended at the trial before SHEPLEY J. that 
the bond was forfeited, because the oath required by the con
dition of the bond had not been taken. The Judge was of 
opinion, that the legal oath was administered; and the plain
tiffs submitted to a nonsuit, which was to be set aside, if the 
opinion was erroneous. 

Howard ~ Osgood, for the plaintiffs, contended that the 
opinion intimated at the trial, was erroneous. 

The bond in this case is to take the poor debtor's oath pre-. 
scribed in the St. of 1836 on that subject, not the oath pro
vided by law to be taken. The oath actually taken, is more 
favorable to the debtor, than the one required by the bond. 
The condition is forfeited, for it has not been performed either 
in form or substance. 

The bond given by Rice is a contract between the obligors 
and the plaintiffs, to be performed according to its terms. It 
was made under the statutes then existing, and should be con
strued according to the principles of the common law. That 
contract cannot be altered, and a new condition substituted for 
that made by the parties, by any act of the legislature. They 
may exercise a control over the remedy, but not over the con
tract. Thayer v. Seavey, 2 Fairf. Q84. 

The Revised Statutes should only have a prospective opera
tion, and not operate upon contracts made before they took 
effect. It is a settled rule in construing statutes, that they are to 
be considered prospective, unless the intention to give a retro
spective operation is clearly expressed, Hastings v. Lane, 3 

· Shep. 134. To give the Revised Statutes a retrospective op
eration in this case, would be to render them unconstitutional, 
as impairing the obligation of contracts. Blanchard v. Rus
sell, 13 Mass. R. 16; Foster v. Essex Bank, 16 Mass. R. 
270; Reed v, Fuller, 2 Pick, 158; Walter v. Bacon, 8 Mass. 
R. 468; King v. Dedham Bank, 15 Mass. R. 447. If the 
legislature have the power to alter the condition of. the bond 
to make it more favorable to the debtor, they have power also 
to make it more favorable to the creditor, and less so to the 
debtor. It is however manifest from the Revised Statutes, c. 
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148, <§, 20, and the general repealing act, <§, 2, that the opera
tion should be but prospective. 

The bond contains three alternative conditions. If one be
come illegal or impossible, the debtor should have performed 
one of the other two. He could have gone into prison, or 
have paid the debt. 

Adams, for the defendants, said that the certificate of the 
magistrates was conclusive e,·idence, that notice had been giv
en according to law. 13 Mass. R. 239; 3 Fairf. 415; 3 Pick. 
405. 

By a fair construction of the condition of the bond, the oath 

intended was the oath required by the law existing at the time 
the disclosure should be made. It is substantially, to take the 
legal poor debtors' oath, and the practice in this county has 
been in accordance with this view. 

The statute of 1836 was repealed by the Revised Statutes. 

The twentieth section of c. 148, is to be considered with the 
next section, and shows that the new law was to have an im
mediate operation. 

The operation of the statute is merely upon the remedy, and 
not upon a:ny contract between the parties. A law must be 
clearly and palpably so, or it will not be pronounced to be un
constitutional. 

The opinion of the Court was by 

SHEPLEY J. -The condition of this bond is, that one of the 
obligors shall within' six months submit himself to examination 
and take the oath or affirmation provided in the seventh sec
tion of the act of 1836, or pay the debt, interest, costs and 
fees, or be delivered into the custody of the jailer. The Re
vised Statutes took effect before the time for taking the oath 
had expired. And the debtor within the six months took the 
oath therein -prescribed ; but did not take the oath named in 
the condition of the bond. The oaths are not in all respects 

the same. It is contended, that there has not been a perform

ance of the condition of the bond and that. the plaintiffs are 

~ntitled to judgment. By the act repealing the statutes which 
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had been revised, the act of 1835, c. 195, by virtue of which 
this bond was taken, and the act of 1836, c. 245, prescribing 
the form of the oath, are repealed. The second section of the 

repealing act provides, that the acts repealed shall continue in 

force so far as they respect the trial and punishment of crimes 
and offences, and the recovery of penalties and forfeitures, 

which have been incurred ; and for saving all rights of action, 

and all actions and causes of action, which shall have accrued 
by virtue of, or are founded on any of the repealed acts. It 

is obvious, that these provisions do not embrace the case now 

under consideration. The design of the revision was to sub

stitute · the revised enactments for the acts repealed, except 
where an explicit provision was made to the contrary. There 

is no indication of an intention, that the former oath should 

continue to be taken by debtors, who had given bonds under 
the acts repealed. The intention, that the revised code should, 
after a certain time, be the statute law of the State on this 

subject, is too clearly indicated to authorize the application of 

the rule, that statutes should be regarded as having a prospec
tive operation, unless a contrary intention is disclosed. And 

the rule itself is rather applicable to new legislative provisions, 

than to a revision and re-enactment of former acts, often with 
little or no variation, but sometimes with new provisions. If 
the Revised Statutes are not to be regarded as operating in 
this respect prospectively, it is insisted, that they cannot vary 
the performance of the condition of this bond, because it would 

impair the obligation of the contract. A judgment creditor is 

permitted in certain cases to arrest the body of his debtor, 
who is to be released upon giving a bond in a prescribed form 

to the creditor. The design is to compel a disclosure of the 
debtor's means of making payment. And to give him time to 

arrange his affairs and make payment, or to disclose them 

fully, he is authorized to substitute the bond for a detention of 
his person. It is made payable to the creditor, but might at 
the pleasure of the legislature be made payable to the officer. 
It arises out of a statute prescribing and regulating the mode 

of proceeding for the collection of debts, and is a part thereof.• 
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It is also a contract, but not of the character protected by that 
clause in the constitution. The creditor does not dictate its 

terms, and is not a voluntary party to it. The law provides 
it, and authorizes him to accept and use it as a means of co

ercing payment of his debt. And if that mode of coercion 
be taken from him, his debt and the contract, on which it is 

founded, remain unimpaired. It is a part of his remedy only, 
which is varied or destroyed. When the legislature requires 
a contract to be entered into collateral to the original and as a 
part of the remedy to enforce it, the rights which it gives arise 
only out of the statute provision, and not out of any agree
ment of the parties, and are therefore liable to be modified by 
statute. To what extent, and in what manner the body and 
property of the debtor shall be aded upon to enforce payment 
are the legitimate subjects for legislative consideration, and of 
variation as the public good and the necessity of the case may 

require. The power of the legislature to vary the rights and 
duties of the parties to a bond of this description was consid
ered and decided in the case of the Oriental Bank v. Freese, 
18 Maine R. 109. The defendants having performed the 
condition of their bond in the manner authorized by law, can
not be considered as guilty of any omission o( duty. 

Nonsuit confirmed. 

VoL. vrn. 
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INHABITANTS OF GoRHi1.l\1 versus lNI-IABITANTs OF SPRINGFIELD. 

The special act of 1834, c. 434, incorporating the town of Springfield, is to 

be considered as a public act, and as such not to take effect until after thirty 
days from the recess of the legislature. 

The provision in the act that the territory "with the inhabitants be, and 

the same hereby is, incorporated into a town by the name of Springfield," 
is not sufficient to show that the legislature intended that the act should 
take effect immediately upon its approval by the Governor. 

When a person leaves a town with the intention to go to another place and 
purchase a lot of land and settle there, the latter place does not become his 
dwelling and home, under the fift.h mode of gaining a settlement by the act of 

1821, c. 122, unless that intention is carried into effect by having his dwell
ing and home actually established there before its incorporation into a town. 

Such residences or homes as am referred to in that statute, may be aban
doned, and a period elapse befor~ new ones arc acquired. 

Towns exist at the pleasure of the State, and not at their own; and it is 
not necessary that a newly incorporated town should accept the act of in
corporation. The rule applies only to private, not to public corporations. 

THE action was to recover supplies furnished by the plain
tiffs to Napthali Harmon and family, alleged to have their legal 
settlement in Springfield. 

Harmon formerly had a settlement in Harrison, and contin
ued to have one there, unless he had acquired a new one in 
Springfield by dwelling and having his home there at the time 
of the incorporation of that town. No. 5 in the second 
Range was incorporated into a town by the name of Spring
field, by an actapproved Feb. 12, 1834. 

The plaintiffs contended that the town was incorporated on 
that day; but the jury were instructed by SHEPLEY J. pre
siding at the trial, that the act did not take effect until thirty 
days after the session of the legislature terminated. By this 

instruction, the act took effect April 12, l 834. There were 
proceedings to organize under the act, March 27, 183,1. 

There was testimony to prove that when Harmon left Har
rison to go to No. 5, he expressed an intention to purchase a 
lot of land and settle there and make it his home ; that he 
went there about Jan. 13, 1834, and remained there with a 
brother arid sister afew days, and then left and went into the 
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woods to work for men engaged in lumbering on lot No. 7, 
and there remained about a fortnight, and then returned to 
No. 5. or Springfield, where he worked at thrashing for afew 
days; that he was in Springfield on Feb. 12, 1834, or at least, 
at the time when the news of the incorporation reached 
there; that during the spring, he went to Shirley to settle up 
his business there, and get the few things he had left there in 
] 833 ; that he worked sometime in Lee, and was again in 
Springfield about haying time, and from that time had estab
lished himself in Springfield as his home until he went back 
to Harrison in the fall of 1836 ; that he went from thence to 
Gorham in the fall of 1837, where he was married, and con
tinued to resid!3 until the supplies were furnished for which 
this suit was brougtit. 

The jury were instructed, that it was not sufficient that the 
pauper, when he left Harrison to go to No. 5, or Springfield, 
should have expressed the intention to settle there, unless he 
carried that intention into effect by having his dwelling and 
home established there before the act, incorporating that town, 
took effect. 

The verdict was for the defendants, and was to be set aside, 
if the ruling or instructions were erroneous. 

C<Jdman arid Fox, for the plaintiffs, contended: that the 
act incorporating Springfield took effect, so far as this case is 
effected by it, at the time of its passage. The St. of 1821, c. 
122, mode 5, refers to the time of the incorporation. This 
was a complete and perfect act on Feb. 12, 1834. The town 
organized under the act before the expiration of thirty days 
from the close of the session, an<l thereby accepted the act; 
and were bound by it from the time of its passage. But the 
legislature can provide, that any act may take effect imme
diately, and they have done so in this case, by providing that 
No. 5, be and hereby is incorporated into a town by the 
nam1:1 of Springfield. Unless this is the true construction, it 
will always be known beforehand when the incorporation is to 
take place, and measures will be taken in contemplation of it. 
Going into a town with the intention of residing there, makes 
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that his place of residence, whether he has acquired a per
manent right to remain there or not. The instruction is also 

erroneous, because it requires his home to be established in 
Springfield before the act took effect. It was enough, that his 
home was there at the time. New Portland v. New Vine
yard, 4 Shep. 69; Westbrook v. Bowdoinham, 7 Green!. 363; 
Wilton v. Falmouth, 3 Shep. 479; Baring v. Calais, 2 

Fairf. 463; Greene v. Windham, 1 Shep. 225; St. George 
v. Deer Isle, 3 Green!. 390. 

Deblois, for the defcndai1tB, was stopped by the Court. 

The opinion of the Court was by 

SHEPLEY J. -The town of Springfield was incorporated 
by the act of the 12th of Feb. 1834, spec. t.cts, c. 434. The 
act of the 25th of Jan. preceding provided, that public stat
utes should take effect in twenty days from the date of their 
publication unless the provision of the statute otherwise order
ed. The act of the 12th of :Warch following repealed the act 
of the 25th of Jan. and provided, that all public statutes 
should take effect in thirty days from the recess of the lcgisla-

. ture passing the same, unless the provision of the act should 
otherwise order. The effect of these enactments was consid
ered in the case of New Portland v. New Vineyttrd, 16 Maine 
R. 69, which decided, that the public acts of that session passed 
after the 25th of Jan. of that year did not take effect until 
thirty days after the recess of the legislature ; and that acts 
regulating the general interests of the State, or of any of its 
divisions must be regarded as public acts. It is contended, 
that the language of the act of incorporation, which declares, 
that township numbered five in the second range " with the 
inhabitants be, and the same hereby is incorporated into a 
town by the name of Springfield," shews an intention, that the 

act should take effect immediately. The use of language 
in presenti, is too common in legislation to afford any indication 
of an intention, that this act. should take effect at an earlier 
date than the other gcn~ral acts of that session. It was not 
111ecessary, that the town should accept the act of incorpora-
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tion. The rule applies only to private, not to public corpora
tions. The latter exists at the pleasure of the State, and not 
at their own pleasure. 

The fifth mode, by which persons may gam a legal settle

ment, is "by dwelling and having their homes in any unin

corporated place at the time, when the same shall be incorpo

rated into a town." And it is contended, that the pauper 

must in contemplation of law have had a dwelling and home 
in Springfield after he left Harrison with an intention to pur-· 

chase a lot of land and settle in that township. The statute · 

provides, that legal settlements shall remain till new ones are 

acquired. But such residences or homes as are referred to in 
the statute may be abandoned, and a period elapse before new 
ones arc acquired. 

The case of Hallowell v. Saco, 5 Green.I. 143, authorized 
the instructions, that the intention to have a home in Spring
field must be carried into effect by his actually becoming a res
ident there before he could be considered as dwelling and 
having his home there. It is not easy to perceive how he 

could have a home there "at the time when the same was 
incorporated," if he had not acquired it "before the act took 

effect incorporating that town." 
Judgment on the verdict. 
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TnE STATE versu:s JACOB BAILEY, Jn. 

Where an indictment for double voting, under the statute of 1821, c. 115, 

regulating elections, alleges "that the inlrnbitants were convened according 
to the constitution and laws of the State in legal town meeting for the 

choice of town officers," it is not necessary also to allege, " that the in
habitants were summoned by warrant from the selectmen duly and legally 

served." 

Nor is it necessary to add, that the inhabitants were assembled in town meet

ing to give in their votes, ballots, or lists for the persons to be voted for. 

A copy of the record of the warrant for calling the town meeting, is com
petent evidence, without producing the original warrant, or showing its loss. 

\!Vhere one voluntarily appears before the grand jury as a witness, but it 

does not appear of record that he was the complainant, he is not entitled 
to half the penalty given by the seventeenth section of that statute; and 
therefore is not for that cause an incompetent witness on the trial. 

The offence may be committed, although the presiding officer of the meet

ing may not keep a check list, as the law requires; and although he may 

throw out the ballots after the double voting has taken place, and com

mence the voting again. 

It is not necessary to allege in the indictment for this offence, that the ac

cused was an elector entitled to vote at the meeting. 

ExcEPTIONS from the Western District Court, WHITMAN J. 
presiding. 

Bailey was indicted for voting twice for the same officers, 
at the same balloting, at a town meeting in Harpswell on the 
first Monday of March, 1841. 

To prove the meeting of the inhabitants of Harpswell, al
leged in the indictment, the county attorney introduced the 
record of the town clerk of Harpswell. The defendant's at

torney moved the Court to quash the indictment as insufficient 

in these respects : -
I. Because it was not therein alleged that the inhabitants 

were summoned by warrant from the Selectmen of Harpswell 
duly and legally served upon said inhabitants, to meet on the 
1st Monday of March, A. D. 1841, to act upon the articles 
specified in said warrant: -

2. Because it was not therein alleged that the said inhab
itants were assembled in town meeting to give in their votes, 
ballots and lists for the persons to be voted for. 
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But the Court ruled that the indictment was not bad on this 
account. 

The attorney for the defendant objected to the introduction 
of the record, as proof of the calling together and organiza
tion of the town meeting, alleged in the indictment. But the 
Court overruled the objection and admitted the record. 

The attorney for the defendant, contended that the warrant, 
as appeared of record, for calling the town meeting, alleged in 
the indictment, not being under seal, there was no proof of 
the legal organization of the meeting; but the Court ruled 
that the warrant was good and sufficient without seals. 

The county attorney then called Rufus Dunning, the mod
erator of the meeting, to prove the act alleged in the indict
ment against the defendant, of double voting. It appearing 
that said Dunning was the complainant, by voluntarily ap
pearing before the grand jury as a witness, the defendant's at
torney objected to his admissibility as a witness, on the ground 
of his being interested in the event of the prosecution, as 
being entitled to one half the penalty. But the Court over
ruled the objection, and admitted the witness to testify. 
Dunning testified that no check list was kept, at the time the 
defendant was said to have deposited two ballots, as alleged 
in the indictment. Thereupon the defendant's attorney ob
jected that it was not a balloting such as is contemplated by 
the statute, at which the offence charged in the indictment, 
could be committed; but the Court overruled the objection. 

Dunning testified that the defendant put in two ballots 
within a minute of the commencement of the balloting, at that 
time of balloting; and that at the time defendant put in the 
second ballot, there were but few ballots in the box, and that 
upon seeing two ballots put in by defendant, witness upset the 
ballot box, turned out the votes, rendering void that balloting, 
and began to receive the votes anew. Thereupon the defend
ant's counsel contended that that balloting was not a ballot
ing such as is contemplated by statute, at which the offence 
charged in the indictment could be committed; but the Court 

ruled otherwise. Upon the aforesaid rulings and instructions 
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of the Court to the jury, a verdict was found against the de
fendant. And the defendant excepted. 

Bailey also moved in arrest of judgment, because there was 
no allegation in the indictment, that · he was an elector within 
the town of Harpswell. 

Haines, for Bailey, argued in support of these objections. 
The indictment is defective, because it does not allege that 

the meeting was summoned by a warrant from the selectmen, 
legally served. 

It should have stated what the object of the meeting was, 
that the voters should carry in their votes for the persons to 
be voted for. 

The best evidence is always required, which can be obtained. 
The original warrant is better evidence, than any copy of it 
made by a town clerk. 

Dunning, the complainant, was improperly admitted as a 
witness. The statute is express, that the prosecutor, or com
plainant, shall be entitled to half the penalty. He was directly 
interested, as he would have been allowed half the penalty on 
conviction of Bailey. 

The statute expressly provides, that a check list shall be 
kept on voting for town officers, and no one has the right to 
vote, until his name is. found. Unless the check list is kept, 
the balloting is illegal. Illegal voting is no voting, and no 
indictment will lie. 

The ballots were thrown out and destroyed by the moderator 

of the meeting, at the commencement, and no balloting, such 
as the statute contemplates, took place at the time when 
Bailey voted. 

The indictment is bad, because it does not allege, that 
Bailey was a legal voter in the town of Harpswell. The 
penalty for double voting is ini:urred only by une who has the 
right to vote. This is a part of the offence, and should be 
alleged in the indictment. 

Bridges, Attorney General, for the State. 

The law only requires, that the indictment should allege, 
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that the meeting was convened according to law. The man
ner in which it is called is but a mere matter of evidence. 

The language of the statute is made use of in the indict
ment, and that is sufficient. 

The record of the proceedings in calling the meeting, is not 
only legal evidence, but the best and only legal evidence. 
But when it is shown that the defendant was present and 
voted, it is too late for him to object that the meeting was not 
legally called. Ford v. Clough, 8 Maine R. 334; Bucksport 
v. Spqfford, 12 Maine R. 487; Cottrill v. llfyrick, ib. 222. 

A person must appear of record to be the prosecutor, or he 
is not entitled to any part of the penalty. But there was nt> 
evidence, that he caused the complaint to be made. The 
mere fact of his being a witness, or even signing a complaint, 
does not give one a portion of the penalty. Comm. v. Frost, 
5 Mass. R. 53. 

When the offence was once committed, the selectmen could 
do nothing which would pardon it. It became wholly imma
terial what became of the votes. 

The statute requirement to keep a check list, is merely 
directory on the selectmen, and their neglect is no excuse for 
the misconduct of others. 

The indictment does allege that Bailey was a legal voter. 
But if it had not, it alleges that he was there and actually 
voted twice, and the jury would be authorized to infer that he 
was a voter. 

The opinion of the Court was drawn up by 

TENNEY J. -The two first objections, relied upon by the 
defendants' counsel, are to the indictment. It is contended, 
that it should contain the allegation, that the inhabitants were 

summoned by warrant from the selectmen, duly and legally 
served upon them, ~c. This part of the indictment has no 
other connection with the acts of the defendant, which consti
tute the offence charged, than that there was such an occasion, 
as rendered those acts criminal, when under other circumstan
ces they would have been in violation of no law ; and it is 

VoL. vm. 9 
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believed that a general charge, sufficiently broad to embrace 
the proof necessary to render the meeting legal, i8 all which 
can be required. 

It is alleged, that on the day named, the male inhabitants 
and legal voters were convened according to the constitution 
and laws of the State in legal town meeting for the choice of 
town officers. We can conceive of no benefit, which the 
defendant could derive by a detail of all the steps taken to 
make the meeting legal. The record was the only proper 
evidence on this point, and it could not be contradicted. No 
rebutting evidence couli be adduced. It has not been re
quired in cases which bear some analogy to the one before us. 
In indictments against towns for defects in highways, a general 
charge, that the highway complained of, was legally such, is 
sufficient. If the proof had failed to sustain this allegation, 
the accused would have had the advantage of the defect. 

The second objection is equally without foundation. No 

statute requires that the warning should be in the mode con
tended for, nor is it essential to the legality of the meeting. 
The voters of the town were legally assembled, though the 
warrant was in the form in which from the indictment, we 
may suppose it; hence an allegation of that which is not required 
to be in the warrant, is unnecessary. The charge in this part 
of the indictment embraces every thing material. The meet• 
ing being legal, the citizens had full opportunity of exercising 
their rights, and the statute under which this bill was found, 
was intended to guard them against an invasion of those rights. 

The objection to the proof offered, that the warrant itself 
and not the record thereof should have been introduced, is not 
sustained. The warrant was one of the documents from which 

the record was made, but it is the record itself made perfect 
from all the necessary materials by the sworn officer appointed 
for the purpose, and having the official certificate, which is 
the proper evidence. This only is the record, and this is the 
only evidence legally admissible, where from the nature of the 
case, it is presumed to exist. Nothing short of this can be 
treated as evidence, unless allowed by special legislative enact-
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ments, and it cannot be controled by that which is of an 
inferior character. 

It is insisted that the witness relied upon, to support the 
charge, by appearing voluntarily before the grand jury, was to 
be deemed the complainant, and that therefore he was in
competent, because a moiety of the pecuniary penalty belongs 
to him. Was he the complainant in the sense contemplated in 
the statute? Is every witness who may testify before that 
body, without being called on in the mode pointed out, by 
which witnesses are compelled to appear and give testimony, 
to be treated as complainants ? It is apprehended, that there 
must be some record, touching the charge, which admits of no 
dispute, that the one entitled to the half of the penalty is th<.J 

complainant; he must be such throughout. One cannot be a 
complainant at one stage of the proceedings and cease to be 
such at another. If one make complaint before a magistrate, 
obtain a warrant, and on the examination before him the ac
cused is recognised to appear at a higher tribunal, and another 
appears before the grand jury volttntarily, and gives testi
mony, which of those is the complainant; and in the event of 
conviction, entitled to a part of the pt-malty ? After conviction 
and sentence, is the Judge who tried the case to hear testi
mony, in order to ascertain who is the one entitled thereto? 
We are of the opinion, that this claim should be settled by the 
same species of evidence, which shows that a charge was made 
and a conviction followed thereon. Comm. v. Frost, 5 Mass. 
R. 53. 

Our statute requires that there should be a list of witnesses 
in each case filed with the cleric This may be regarded as a re
cord ; but it is not required that this list should be accompani

ed by a statement of the character of each, whether complain
ant or not ; whether a witness appeared before the grand jury 
or in court voluntarily or not; and therefore we do not perceive 

that this can lead to any unerring conclusion. We find no 
record that the witness relied upon by the government's at
torney, in this case, was the complainant. We are not to sup
pose there was any preliminary examination, in the absence of 
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proof thereof; and the indictment is silent as to any one ex
cept the State, as being interested in the penalty. 

It is contended, that the omission of the presiding officer at 
the meeting to keep a check list, renders the proceedings illegal 
and void. There is no express requirement, that a check list 

shall be kept at such a meeting. No person can vote, till the 
presiding officer has had opportunity to ascertain, that his name 
is upon the list, and to check the same. This would seem to 
be a provision, intended to prevent from voting those whose 
right may be thought doubtful by the presiding officer. But if 
the one who should preside in the meeting, were to fail to 
keep a list, we are not satisfied, that this would render void 
the whole proceedings, disfranchise the town, and deprive all 
its citizens of their municipal rights. Neither do we think the 
means taken by the moderator to prevent the effect of the 
wrongful act of the defendant can avail him. It was sufficient 
that the meeting was legal, and the balloting properly com
menced, and so continued till the two votes were deposited in 
the box by the defendant ; and e,·en if the conduct of the offi
cer presiding was afterwards unwarranted by law, it would not 
exonerate him from the act committed in violation of the stat
ute. 

The defendant moves in arrest of judgment, and founds his 
motion upon the want of any allegation in the indictment, that 
he was an elector in the town of Harpswell. This prosecu
tion is under the statute of 1821, ch. 115, sec. 16. The lan
guage is, "If any person at any meeting for the choice of 

town officers shall knowingly give in more than one vote," &c. 
The terms are different from those used in the tenth section of 
the same chapter in relation to the choice of State officers, and 
will embrace one not an elector of the town. The meaning of 
the Legislature cannot be mistaken ; the language is clear and 
unequivocal, and will apply to one not an elector of the town 
us well as to one who is such. We cannot think that it was 
intended, that he should escape the penalty for putting in two 
votes, although an uncertainty may exist, whether he had the 
right to vote at all. 

The exceptions and motion are overruled. 
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ALPHEus F1ELD versiis "\V1LLIAM IIcsToN. 

In construing deeds, one rule i~, that a gr:rnt shall be taken most forcibly 

against the grantor. 

Another rule is, that general words arc not restrained by restrictive words 
added, where such words do not clearly indicate the intention and designate 
the grant. 

If reference be made in a deed of conveyance to other deeds by any definite 
description, they are to be regarded as parts of the conveyance; but to 

have tlrnt effect, the intention of the parties that they should be, must 

clearly appear. 

'\Vhere the gruntor, at the time of the conveyance, had been in possession 
of and claimed to own several tracts of land adjoining each other, and 
containing in the whole about 280 acres, and by a deed conveyed a tract of 

land and described it as follows : " .9 ccrtllin trnct or pllrcel of lllnd, situa,te 

in Falmouth, containing 230 acres more or less, all the lands which I own in 
said town, the butts and bounds may be found in tl,e county records at Port
land," and conveyances to him were found on record "of several differ
ent tracts of land adjoining each other, all containing 235 acres, and ad
joining to these several tracts was another, the elosc in dispute, and which 
was claimed and possessed by the gruntor, but to which he did not appear 
to have had any title apparent by the record, or any other than a title ac
quired by possession:" it was he!~, that the whole of the land was con

veyed. 

Tms case was argued in 1840, but the op1mon was not 
delivered until April Term, 1843. The action was trespass 
quare clausum for cutting trees on the plaintiff's land in Fal
mouth. It appeared on the trial that the plaintiff, prior to 
March 22d, 1821, had been in possession of and claimed to 
own several tracts of land adjoining each other, and contain
ing in the whole about two hundred and eighty acres; and on 
that day, by a deed of mortgage, conveyed a tract of land to 
Samuel Brackett, and described it as follows. "A certain tract 
or parcel of land, situate in Falmouth, containing two hundred 
and thirty acres more or less, all the said lands which I own in 
said town of Falmouth, the butts and bounds may be found in 
the county records at Portland." Upon examination of the 
county records conveyances were found of several different 
tracts of land adjoining each other, and all of them containing 
two hundred and thirty-five acres. Adjoining to these several 
tracts is another, which is the close in dispute, and which was 
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claimed and possessed by the plaintiff, but to which he does 

not appear to have had any title apparent by the record, or 

any other than a title acquired by possession. 
The defendant derived title to this land under the deed from 

the plaintiff to Brackett, and contended that it was conveyed 

by that deed. The plaintiff claimed title by possession, and 
denied that he had conveyed it to Brackett. The case was 

taken from the jury, and the parties agreed to submit the case 

on th1ise facts for the opinion of the Court, and a nonsuit or 

default was to be directed, in conformity with the opinion. 

Deblois, for the plaintiff, contended that the plaintiff was 

entitled to recover. All the parts of a deed are to be taken 

into consideration in giving it a construction, and nothing should 

be rejected, unless inconsistent or contradictory. Vose v. 

Handy, 2 Greenl. 322; Worthington v. Hylyer, 4 Mass. R. 
196; Thorndike v. Barrett, 2 Greenl. 312; Cate v. Thayer, 
3 Green!. 71 ; Keith v. Re:!Jnolds, 3 Green!. 393; Drink
water v. Sawyer, 7 Green!. 366; Thorndike v. Richards I 
Shep!. 430; Willard v. Moultoi,i, 4 Green!. 14; Bradbury 
v. White, 4 Green!. 391. 

All the words are to be made operative, if they can be. 

Child v. Fickett, 4 Green!. 471; Shep. Touch. 87; 2 Cruise, 

293; 1 Peere Wms. 457; 16 Johns. R. 176; I Vern. 416; 
I Phill. Ev. 473. The number of acres excludes this land. 

The words "I own," apply to the land owned by deed, and 

not to that of which he was merely in possession. Thorndike 
v. Barrett, 2 Green!. 312; Crosby v. Parker, 4 Mass. IL 110. 

The reference in the deed to the county records restricts 

the land conveyed to such as might be found there to belong 

to the grantor, and excludes the land in controversy. Allen v. 

Allen, 2. Shep!. 389; Thorndike v. Richards, I Shepl. 430 ; 
Boylston v. Carver, 11 Mass. R. 515; Whiting v. Dewey, 
15 Pick. 428. 

The less certain words, if there be a contradiction, should 

yield to the more certain. Allen v. Littlefield, 7 Greenl. 

220; Bradbury v. White, 4 Greenl. 391 ; Call v. Barker, 
3 Fairf. 320. 
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Cadman ~ Fox, for the defendant, considered that the land 
was clearly conveyed to Brackett by the plain ti ff. All the 

land in Falmouth owned by the grantor, was a sufficient de

scription. This is not limited by the reference to the registry. 

Deeds should be taken most strongly against the grantor, where 
there is any inconsistency in the grant. 'fVorthington v. 

Hylyer, 4 Mass. R. 196. 
The first and leading object in the deed was to convey the 

farm in Falmouth on which the grantor lived. Had there 

been no deeds of the land recorded, still the farm would have 
passed by the deed. Keith v. Reynolds, 3 Greenl. 393; 

Child v. Fickett, 4 Green!. 471; Drinkwater v. Sawyer, 7 
Green!. 366. 

The number of acres mentioned in a deed, especially where, 
as in this case, the deed itself states the number to be uncer
tain, by the insertion of the words more or less, amounts to 

nothing. And it is also wholly immaterial how the title of the 

grantor was acquired, whether by deed, devise, inheritance or 
disseisin. All the land he owned in Falmouth was conveyed. 

Dave·is, for the plaintiff~ replied. 

The opinion of the Court was drawn up by 

SHEPLEY J. -The plaintiff, on the day when the deed 
from himself to Brackett was executed, was in the possession 

of a farm formed from several lots all adjoining ; and he claim
ed to be the owner of the whole of it. This farm, or a por
tion of it, was to be mortgaged to secure a debt. The mortga
gee would be interested to know, whether all or what portion 
he was to receive as security ; and it would appear from the 

deed, that no opportunity was afforded to examine the title 
deeds, otherwise they would have been referred to more ex

plicitly. A conveyance of all his farm, or all the . land he 
owned in the town, would be a clear indication to both par

ties of the estate to be conveyed. If it had not been the in-
• 

tention of the plaintiff to convey the tract demanded, would 

he have signed a deed declaring, that he conveyed all he 

owned, when it appears, that he then possessed and claimed 
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to own another tract of forty-five acres. It is difficult to be

lieve, that there could have existed a doubt between the parties 

to that deed, that the whole farm was conveyed. This would 

surely be th~ conclusion, unless the language used admits of a 

construction, that it was not all the land he owned in Fal
mouth, but all that he owned in Falmouth the bounds of which 
were to be found in deeds recorded. If this should be ad

mitted to have been the intention, the effect would be to con

vey only such portion of the farm as was held by a recorded 

title, although it might be the lesser portion, and although the 

grantor had a perfectly good title to the remaining portions by 

deeds of conveyance not recorded. A construction of the 
language that would have such an effect, is not admissible. 

It does not appear to be the most simple and literal interpreta

tion of it. The language literally declares, that the grantor 
conveys all the land he owned in Falmouth, and that the butts 
and bounds of it all might be found in the county records. 

The latter statement proves to have been partially erroneous, 

and so far as it is so, is to be rejected and disregarded. It is 
true, that when reference is made in a deed of conveyance to 
other deeds by any definite description, they are to be regarded 
as parts of the conveyance. The intention of the parties, 

that they should be, is clearly made known. In this case 
there is no reference to any deed, and the want of any such 
reference by date, names of the parties to it, or otherwise, 
leaves a just inference that no such deeds were present 
or examined, and that no confidence was placed in the refer

ence to the records to ascertain the extent of the estate con

veyed. The rules of construction appear to be in accordance 

with this view of the case. The one, that every man's grant 

shall be taken most forcibly against himself, will not be ques

tioned. l Inst. 183, a; Adams v. Frothingham, 3 Mass. R. 
361; Jackson v. Blodget, 16 Johns. R. 178. Another rule 
is, that general words are not restrained by restrictive words • 
added, where such words do not clearly indicate the intention 
and designate the grant. Com. Dig. Parols, A. 23. A case is 
stated from 2 RoL 193, I. 10, of a grant of all lands in L. 
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followed by a grant of the rectory of L. when there were two 
rectories in L; and it was held, that all the lands passed includ

ing both rectories. So if one grant his manor of D. in the 
county of N. and all his lands in England, parcel of the same 

manor ; all the lands, that are parcel of the manor, will pass 
though not in tl1e county of N. Com. Dig. Grant, E. 12. 
Where there was a grant of seventy-eight acres of land and all 

tithes belonging to the grantor, " and also the tithes of the 
seventy-eight acres, all which were lately in the farm or occu
pation of Margaret Peto"; it was held that the tithes of the 
lands passed though never in the occupation of Margaret 

Peto. Swift v. Eyres, Cro. Car. 546. This rule was received 

in Bott v. Burnell, 11 Mass. R. 167; and applied in Cutter 
v. Tufts, 3 Pick. 27:2; Keith v . .Reynolds, 3 Green!. 393. 
But where the general language appears to have been used to 

designate the situation or place where the estate is to be found, 
and the restrictive words to designate what is conveyed, this 
rule would of course be inapplicable. The case of Thorn
dike v . .Richards, 13 Maine R. 430, belongs more properly to 
the latter class of cases. In Allen v. Allen, 14 Maine R. 
387, what was intended by the farm was made certain by the 

other. part of the description. These cases are not regarded 
as at variance with the rule before stated. Both parts of the 
description might be consistent. There was no necessity for 

rejecting any part of it. In this case "all the lands which I 
own in the said town of Falmouth" can never be consistent 
with an exclusion of forty-five acres claimed to be owned, and 
to which no other claimant has appeared. There must be 
therefore a rejection of some portion of the description, if the 
words " the butts and bounds may be found in the county 

records at Portland" can be regarded as forming a part of it. 

To reject the former part, which is clear and retain the latter, 

would have the effect to give a preference to a somewhat loose 

declaration, used restrictively, over a more clear and preceding 

description, and one more clearly indicating the intention of 
the parties. The quantity of land named in the deed can 

afford little, if any, indication of the intention of the parties. 
VoL. vm. 10 
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The insertion of the words '' more or less" shews, that it was 
not certainly known, and that no reliance was placed upon 
it. Such words are introduced to prevent the insertion of 
the quantity of land from having any material influence 
upon the rights of the parties. And it has been decided, that 
the statement of the quantity is superfluous and immate
rial, when these words were not contained in the deed. Powell 
v. Clark, 5 Mass. R. 355; .Mann v. Pearson, 2 Johns. R. 37. 
In the case of Jackson v. Barrenger, 15 Johns. R. 471 the 
description of the land in the lease for three lives was " all 
that farm or tract of land being part of the said manor begin~ 
ning to wit; the farm which Jacobus Jose Decker now lives 

on, laying east of the farm of Jacob Miller, west of the farm of 
Andries Bartle and Jerry Decker, and south of the farm of 
Tennis Becker, to contain eighty acres in one piece." It will 
be perceived, that there was no boundary named on the south 
of the farm; which as occupied by the defendant contained 

149 1-2 acres of land. The Court say, "It is the farm 
whereon Jacobus J. Decker nmv lives. It is reasonably and 
fairly to be presumed, that this possession was known to both 
parties, and that it was the farm as an entirety thus possessed 
by Decker, that was intended to be embraced in the lease." 
A similar presumption arises in this case, as to what the plain
tiff actually occupied and claimed to own ; and as to the inten
tion to convey it as an entirety. 

The word "own" as used in the description cannot upon the 

facts stated in the report afford any indication, that it was used 
in contradistinction to what he possessed, and was designed to 

exclude a part of those possessions. For the case finds, that 
prior to the conveyance " he had been in possession and 
claimed to own" all the several tracts composing the farm. 
How long he had claimed to own the lot now demanded docs 
not appear. Could he have intended to exclude from a con
veyance of all he owned any part of what he claimed to own? 
Or could his grantee have imagined, that his deed would not 
convey all which his grantor asserted, that he owned ? It is 
true that the case also finds, that "'he does not appear to have 
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had any title apparent by the record, or any other than a title 
acquired by possession." This language is nearly equivalent to 

saying that he at least had a title by possession. • And there is 
nothing in the case indicating, that he had not at the time of 
the conveyance a perfectly good title by possession or other
wise. It is easy to perceive, that he might have had a deed of 
conveyance unrecorded, and which was unknown to the other 
party, and that his interest would have prevented its introduc
tion. If there were testimony in the case to shew, that at the 
time of the conveyance the pll!ntiff had not already acquired a 
good title by possession or otherwise, it might be reasonable to 
attach more importance to the use of the word own; but there 
is no such testimony. 

The legal conclusion therefore appears to be that the lan
guage of the deed conveys the lot demanded, and that it was 
the intention of the parties, that it should do so. 

New trial granted, 
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JAMES DuNN versus DAVID HAYES. 

The proprietor of a one hundred and twenty acre lot conveyed a portion 
thereof, describing it thus in his deed. "Twenty acres of land iu lot 56 in 
the 120 acre lot, west side of Royal's river, in N. Y. bounded as follows, viz. 
beginning on the westerly side of said river, by the river, at the dividing 

line betwixt the land owned by H. R. and the grantor in the aforesaid lot, 

thence running westerly on the said dividing line so far that a line running 
southerly parallel with the wester! y end line of said lot until it comes 
within six rods of the southerly side line of said lot, thence easterly, keep
ing the width of six rods, from said side line to Royal's river aforesaid, 

thence by said river to the bounds fill!t mentioned, containing twenty acres 
of land." And it was held, that the grantee was entitled to have the lot 

conveyed to him marked upon the earth in such a manner, that the west
erly line should be parallel to the westerly line of the whole lot, and that 
the lot should extend southerly to within six rods of the southerly line, and 

that the line might at that end be made to terminate as near the river, there 
being no length of line in the deed there, as should be necessary to make 
twenty acres as nearly as might be, preserving some length to that line. 

But if an actual location of the land according to the monuments in the deed 

had been made after its execution by the agreement of the parties, then 
owners of the land, it would be binding upon them and their grantees, and 
could n0t be varied by either owner alone afterward. 

,vhen the Judge, presiding at the trial, fully, clearly and correctly states to 
the jury in what a disseisin consists, and what is necessary to constitute it, 
he properly leaves to the jury to determine whether, upon the facts proved 
a disseisin did, or did not, take place. 

If a plan be made in the absence of one of the parties interested, and there 
is no proof that its accuracy has been agreed to, and it has not been other
wise verified by oath, the plan is inadmissible. 

WRIT OF ENTRY, demanding a lot of land in North Yar
mouth. The demandant read a deed dated May 21, 1817, 
from Ichabod R. Loring to Jacob Hayes, jr. of a tract of land 
described thus: - "Twenty acres of land in the lot numbered 
fifty-six in the one hundred and twenty acre lot, west side of 
Royal's river, in said North Yarmouth bounded as follows, viz. 
beginning on the westerly side of said river by the river, 
at the dividing line betwixt the land owned by Hannah Rus
sell and the grantor in the aforesaid lot, thence running west
erly on the said dividing line so far, that a line running south
erly parallel with the westerly end line of said lot until it 
comes within six rods of the southerly side line of said lots, 
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thence easterly, keeping the width of six rods, from said side 
line to Royal's river aforesaid, thence by said river to the 
bounds first mentioned, containing twenty acres of land." 

A deed of the same premises, dated June 2d, 1834, from 
Jacob Hayes, jr. to Samuel S. Hayes. 

A deed of the same, dated April 21, 1837, from Samuel S. 
Hayes to Luke Libbey. 

A deed of the same, dated Dec. 6, 1839, from Luke Libbey 
to James Mann, jr. 

A deed including same dated Feb. 22, 1840, from James 
Mann, jr. to James Dunn, the demandant. 

The defendant read a deed dated in 1839, from John 
Hayes, as administrator of Ichabod R. Loring, conveying the 
remaii:ider of Loring's estate adjoining the lot sold by him to 
Jacob Hayes, jr. 

The jury were instructed by SHEPLEY J .. presiding at the 
trial, that the deed from Loring to Jacob Hayes, jr. entitled 
said Hayes to have the twenty acre lot marked upon the earth 
in such a manner that the westerly line should be parallel to 
the westerly line of the Loring lot and to extend it southerly 
to within six rods of the southerly line, and that the line might 
at that end be made to terminate as near the river, there being 
no length of line in the deed there, as should be necessary to 
make twenty acres as nearly as might be, preserving some 

_ length to that line, if no actual location of the land according 
to the monuments in the deed had been made by the agree
ment of the parties, then owners of the land ; and that if such 
agreement had been made, it would be binding upon them, 
and their grantees, and could not be varied by either owner 
alone afterward. 

The counsel for the defendant contended, that when Sam
uel S. Hayes conveyed to Luke Libbey, he was disseised and 
so nothing in the disputed tract passed. The plan made by 
A. Skillings was introduced on which was traced the line 
claimed by the defendant to be the true line. 

Samuel S. Hayes, called by the defendants, testified that he 
never claimed over the line run by General Russell while he 
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owned the land; that he did not cut over it; that the defend
ant cut up to it all that time claiming it as the true line, that 
when he sold to Libbey he pointed out that line as the line of 
his lot. There was testimony introduced by the plaintiff at 
variance with this testimony. The J udgc stated the law in 
relation to what constituted a disseisin, and instructed the jury, 
that if from the testimony they wore satisfied that S. S. Hayes 
was disseised of the disputed tract at the time he conveyed to 

Libbey, Libbey would obtain no title to it, and the plaintiff 
would fail to establish his title to it, but did not give the fol
lowing instruction requested by defendant's counsel. 

That if according to the testimony of Samuel S. Hayes, 
the defendant, with the knowledge and without objection of said 
S. S. Hayes, claimed up to the line run by Gen. Russell and 
occupied as people do their wood land, cutting timber and 
wood from it up to the Russell line, and that Samuel S. 
Hayes did not claim or occupy over the Russell line, that then 
there was a disseisin by the defendant, and nothing passed by 
the deed from Hayes to Libbey in the premises in dispute. 

The defendant's counsel offered a plan made by Gen. Rus
sell, and his field notes, it having been proved that the survey 
made by Gen. R. was made in the presence and by agreement 
of the then owners of the lands, who had previously agreed 
that Gen. Russell should make the survey to ascertain whether 
the plaintiff's grantor, Jacob Hayes, jr. had his twenty acres of 
land, he, said Hayes, claiming that he had not, and that the line 
which the plaintiff claims in his writ would not give him 
twenty acres exclusive of what had been taken by the running 
of the adjoining lot, called the Hannah Russell lot. The line 
called the Russell line was laid down after the first survey 

above named had been made, and in the absence of one of 
the parties, There was evidence tending to prove and to dis
prove, that he afterward agreed to it ; but the plan was made 
in their absence, and presented to one and not proved to have 
been agreed to by the other party. These were excluded on 
the ground that their accuracy had not been proved to have 

been agreed to1 nor otherwise verified by any oath. 
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it appeared that nearly twenty years ago Skillings ran out 
by the agreement of Loring and Jacob Hayes, jr. a line, and 
that it was then marked on the earth, and had so continued ; 

and there was evidence tending to prove, that both parties 

agreed to it, and evidence to the contrary. This was submit
ted to the jury under the instructions before stated. It ap
peared that the parties occupied to it during the life of Loring. 
The verdict Was for the demandant. If these instructions or 
refusals to instruct were erroneous, the verdict is to be set aside. 

The arguments were by 
Fessenden, Sen. & Deblois, for the tenant; who cited 

Sumner v. Williams, 8 Mass. R. 162; Fowle v. Bigelow, IO 
Mass. R. 379; Purinton v. Scdgley, 4 Grcenl. 283; Scam
man v. Sdwyer, ib. 429; Vose v. Handy, 2 Grecnl. 322; 
Keith v. Reynolds, 3 Green!. 393 ; Robinson v. Swett, 3 
Green!. 316; Pray v. P'ierce, 7 Mass. R. 381; Kenn. Pur. 
v. Springer, 4 Mass. R. 416; Boston }jJill Cor. v. Billfinch, 
6 Mass. R. 229; 1 Stark. Ev. 326; 4 Wend. ;394; 10 V cs. 

123; Story on Agency, 126. 
And by Longfellow, Sen. and Preble, for the demandant: 

who cited .Makepeace v. Bancroft, J 2 Mass. IL 469; Davis 
v. Raineford, 17 Mass. IL 207; Moody v. Nichols, 16 Maine 

R. 23. 

The opinion of the Court was drawn up by 

TENNEY J. - This is a writ of entry, to obtain possession 
of certain real estate ·situated in North Yarmouth. The de
rnandant claims through several mesne conveyances from J. R. 
Loring, who conveyed to Jacob Hayes, Jun. by deed dated 
May 21, 1817, the description of which is preserved in all 

the subsequent conveyances and is in these ivords, " Twenty 

acres of land in lot 56 in the 120 acre lot west side of Royal's 

River in North Yarmouth, and bounded as follows, viz. Begin

ning on the westerly side of said river, by the river at the 

dividing line betwixt tlie la11d owm.:J Ly 1la1111ah Russell and 

. the grantor in the aforesaid lot, thence running westerly on 

said dividing line so far that a line running southerly parallel 
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with the westerly end line of said lot, until it comes within six: 
rods of the southerly side line of said loi, thence easterly, 
keeping the width of six rods from said side line to Royal's 
river aforesaid, thence by said river to the bo·unds first men
tioned, containing twenty acres of land." The defendant 
claims the residue of the said 120 acre lot, adjoining the lot 
conveyed to Jacob Hayes, jr. by virtue of a deed from the 

administrator of said Loring. 
A verdict having been returned for the demandant, excep

tions are taken to the instructions of the Judge to the jury, 
and also to the withholding other instructions requested by the 

defendant's counsel. Were the instructions of the Judge erro
neous? The defendant insists that the demandant is not at 
liberty to extend the boundaries of his lot so as to embrace 
more than twenty acres - that the intention of the parties to 
the original deed restricts him to this quantity, and that this is 
the controlling part of the description. On a fair construction 
of the language used, we think Loring intended to convey to 
Hayes twenty acres of land and no more; and the intention of 
the parties must govern, so far as that intention can be derived 
from the deed. But monuments clearly referred to, and exist
ing, are not to yield to courses and distances, or quantities. 
The former are supposed to be fixed, and indicate with greater 
certainty the meaning of the parties, than the latter, which 
may often be misconceived, erroneously stated, and which may 
not in the same case be laid down by different individuals, and 
at different times, in precisely the same manner. Hence if a 
grantor convey a given quantity of land and no more, and 
still locates it by well known and fixed boundaries and monu
ments, these boundaries and monuments are to control, and 
remain, notwithstandin~ it may afterwards be found, that they 
embrace more or less, than the precise quantity specified. 
Where the land is represented by several distinct and well de
scribed lines, none of them are to be disregarded. In this 
case the parties contemplated, as we are to suppose, separating 
twenty acres from the 120 acre lot, on the eastern end, to be 
conveyed to Hayes. They evidently intended to have it 



APRIL TERM, 1842. 81 

Dunn v. Hayes. 

bounded in part by the river, in part by Hannah Russell's land, 
in part by a line parallel with the western end line of the 
whole lot, and by a line parallel with the southerly side line of 
the whole lot and six rods distant therefrom. Where the 
western line of the lot conveyed would come, they had not 
ascertained in their own minds. But that it was to be at some 
distance from the river where the line last mentiQlled should 
strike it, six rods from the south line, is clear. If the grantor 
was willing to take the risk of incorporating such a line of in
definite length to be sure, into the description, it is not per
ceived why he is not governed by it, as much as though he 
had referred to some natural monument, which could not be 
mistaken. Ji he had referred to such, and more than twenty 
acres had been contained he must submit. He could not 
change that or any other certain description. In the absence 
of any natural monument at the river, where the last named 
boundary should strike the same, the point there was fixed at a 

distance of six rods from the south line of the whole lot, and 
is as clearly indicated as the point of beginning. But on the 
construction contended for by the defendant's counsel, that point 
might and probably would be wide of the description. If we 
are at liberty to exclude a line mentioned in a deed, why have 
we not the power to change the direction of a line to accom
modate the boundaries to the quantity? When the line, which 
was to be parallel with the west end of the whole lot and the 
line from the termination of that to the river cannot both exist 
together and preserve exactly the quantity, on what principle 
is it, that the direction of one must be held absolute, and the 
other annulled entirely? We are not able to see that any 
thing was omitted in the description, which we can supply, 
and which will change the construction adopted. The sense 
is perfect as it stands, upon the hypothesis that the western 
line of the lot conveyed to Hayes would terminate at a point 
at some distance from the river. The first instruction, to which 

exceptions were taken, we think, was properly given. 
The second instruction is considered correct in principle 

and is sustained by authority. It is to be presumed that par-
VoL. vm. 11 
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ties to a contract have clear and distinct views thereof, and 

that their intentions are full and definite. And when the par
ties to a deed shall, after its execution and delivery, go on to 
the ground and erect monuments and make boundaries, and 
continue to be governed by them for a long time, is it to be 
doubted, that they thereby conformed to what they understood, 
at the time the contract was made, to be their agreement? . . 

And the monuments referred to in a deed, although set up 
after the delivery, will conclude the grantor, even though it 
should not comport with the lines specified in the deed. 
"Thus if a deed of land should pass at a distance from the 
premises granted, and reference should be made to stakes and 
stones for the termination of one of the lines, no such monu-• 
ment actually existing; and the parties should afterwards 
fairly erect such a monument, with intent to conform to the 
deed, we think the monument so placed would govern the 
extent, although not entirely coinciding with the line described 
in the deed." Varnum v. Abbot llf" als. 12 Mass. R. 474; 
·Davis Sf als. v. Rainsford, 17 Mass. R. 207; )Yloody v. 
Nichols, 4 Shep. 23. And the same principle is fully recog

nized by other states. 
Exceptions are also taken, that the Judge declined to in

struct the jury, that certain facts alleged to be proved in the 
testimony by a certain witness constituted a disseisin, and 
thereby prevented the operation of one of the deeds, through 
which the demandant claimed. It distinctly appeared, that 
the jury were instructed in what a decision consisted, and 
what was necessary to constitute it, and no objection was made 
at the trial or in the argument before the whole Court, that the 
law in this respect was not fully, clearly and correctly expressed. 
If so, there was no failure of duty ; it was for him to deter
mine the manner and the terms, which he would use in stating 

to the jury the principles, to which they would apply the evi
dence. It appears, that upon this point there was conflicting 
testimony. It was for the jury to hear what each witness said 
and what weight they would give to his statement. It may 
have happened in this case, as it probably sometimes does, that 



APRIL TERM, 1842. 83 

Dunn v. Hayes. 

partial credit only was given to the testimony of a single 
witness. When the law is unfolded in the statement of gen
eral principles, easy to be understood, the jury are left to apply 
to it the result of their deliberations, upon the whole evidence 
in the case. The instructions requested might be in effect a 
statement of a purely hypothetical case, and one which might 
convey a very imperfect view of the law, when applied to the 
evidence, by which the jury would be governed. 

The objection made to the introduction of Gen. Russell's 
plan and field notes was well taken. They did not come 
authenticated as evidence is required to be. Nothing showed, 
that they were in reality, or believed by Russell to be correct. 
They did not appear nor were they proved to be any thing 
more than loose and imperfect memoranda and delineations. 

Gen. Russell was selected by the parties for a certain speci
fied and limited purpose, to wit, "to make the survey to ascer
tain, whether the demandant's grantor, Jacob Hayes, jr. had 
his twenty acres of land, he, the said Hayes, claiming that he 
had not, and the line, which the plaintiff .claims in his writ 
would not give him twenty acres exclusive of what had been 
taken by tqe running of the adjoining lot." The employment 
of Russell was in contemplation of certain lines, which had long 
before been run by Skillings and acquiesced in by the grantor 
till his death. No power was given to him, to correct or to 
extend the lines, but only to ascertain whether the demandant 
would have his twenty acres remaining after the northern line 
was rectified and placed farther south. The lines run by Rus
sell could not bind the parties, and the one run by him after 
his first survey was in the absence of one of those who had 
employed him for other purposes, and it was a question in 
issue, whether the parties had agreed thereto. But the plan 
was made in the absence of both, presented to one, and not 
proved to have been agreed to by the other. 

Russell could not be considered their agent so that they 
would be bound by his plan, unless ithad appeared, that they 
had acknowledged its correctness, which so far as the demand
ant is concerned is negatived by the facts in the report. 
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The case represents, that during the lifetime of Loring, he, 
and those holding under his deed to Jacob Hayes, jr. occupied 
to the line as now claimed by the demandant, and that it was 
not till after the death of the grantor, and the residue of this 
lot had been conveyed by his administrator, that any dispute 
arose. This consideration, though perhaps not tending to 
support the particular ruling of the Judge, shows the occupa
tion to have been in pursuance of what the original parties to 
the conveyance supposed to be their respective rights; and 
although there was more than twenty acres actually embraced 
in the deed, yet when we take into consideration the well 
known practice in many instances to give liberal allowance in 
lines, we are not surprised, that there should have been this 
acquiescence on the part of the grantor. 

Judgment must be entered on the verdict. 

THE STATE versus RoBERT HuLL, 

In an indictment for causing a nuisance, under c. 164, § 7, of the Revised 
Statutes, it is not necessary to allege that the nuisance was continued. 

HuLL was indicted at the March Term of the District Court 
for causing a nuisance in the city of Portland. There was no 
averment in the indictment, that the nuisance was continued. 
The defendant demurred, and the demurrer was joined. 

Codrnan E:j- Fox, for Hull, contended that the indictment 
was bad, because it did not show, that the nuisance was con
tinued by Hull, as well as caused by him. The statute is im
perative, that the nuisance must be continued, to render the 
defendant liable. Rev. St. c. 164, <§, 7. 

Bridges,~Attorney General, for the State, thought the statute 
negatived the position taken in support of the demurrer, the 
statute makes the person causing, or continuing, the nuisance 
liable. One may cause it, and another may continue it, and 
each may be liable. It is not necessary that there should be 
any judgment to abate the nuisance. 
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The opinion of the Court was by 

TENNEY J. -The defendant is indicted for causing a nuis
ance in the city of Portland under the Revised Statutes, c. 164, 
<§, 7. He demurs to the indictment and contends, that it is bad, 
because it is not alleged therein, that it is a continuing nuis
ance. We do not think such an allegation necessary in order 
to charge him effectually with a violation of the law. One may 
be guilty of erecting or causing a nuisance, which he does not 
continue ; and if it were required, that there should be a find
ing by the jury, that the accused was guilty of erecting, causing, 
and continuing, &c. the statute might be entirely evaded ; and 
the seeds of disease and pestilence might be widely scattered 
in our cities with impunity. An abatement of the nuisance 
may not be ordered, nnless there be enough in the indictment 
to show that it continues, but the language of the statute is in 
the alternative, and the offence is committed by any one, who 
erects, causes or continues a public or common nuisance. 

Indictment adjudged good. 



86 CUMBERLAND. 

Goodenow v. Dunn. 

WrLLIAM GooDENow, Adm'r. versus SALLY DuNN, A<lm'x. 

Whenever it may be agreed between several parties to do and perform re
ciprocal acts for each other, the performance of one part being the consid
eration for the performance on the other; ancl that the agreement shall be 

evidenced by writing, under the hands and seals of the partie~, until so ex
ecuted by all the parties it cannot be obligatory upon either of them. 

\Vhere a canse of action has accrued to a party who has signed such agree
ment, independent of the agreement, against a party who has not signed, 

and he has taken measures to enforce his claim, it is too late to alter the 

state of the case, and prevent a recovery, by thereafter affixing to the in
strument the signature and seal of the party who has not previonsly signed, 
without the knowledge or consent of the party seeking his remedy. 

Prior to the late statutes concerning registration ther'eof, mortgages of move
ables were inoperative ag3:inst attaching creditors, unless accompanied by 
a delivery of the property mortgaged, either actually or symbolically. 

Ships and goods at sea have, som,:times, been considered as exceptions to 
the general rule; in regard to which the delivery of the muniments of title 
are allowed to be sufficient till actual possession can be taken; which must 

be done when it becomes practicable, or the conveyance will Im void 

against creditors. 

The mortgage of a ship, on the stocks, raised and building, to be built and 
completed afterwards, as secnrity for advances made and to be made, with
out actual possession or delivery, is not available, by way of hypothecation, 
against attaching creditors. 

Tms action was originally commenced by Daniel Gilbert, 
since deceased, on whose estate W. Goodenow has been appoint
ed a.dministrator, against Josiah Dunn, formerly sheriff of the 
County of Cumberland, since deceased, on whose estate Sally 
Dunn is administratrix, for the default of Sewall Milliken, who 
had been his deputy. The attachment of the vessel, then un
finished, on Gilbert's writ against Waterhouse, the builder of the 
vessel, was made October 14, 1837, being the first attachment 
in the order of time ; the bill of sale of one fourth of the 

vessel from Waterhouse to Southgate was made July 13, 1836, 
to secure him for advances made and to be made in building 
her; the bill of sale to Carter by w·aterhouse of one half the 
vessel, to secure him also for advances made and· to be made, 
was on May 27, 1836. No delivery of_the vessel to South
gate or to Carter was made until October Ii, 1837, after the 
attachment, when all . the delivery was made, which was capa-
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ble of being made, while she was in the hands of the officer, 

without his consent. The vessel was built, so far as Water

house conducted the building, on the public landing in Scar
borough, and she was there in an unfinished state at the time 
of the making of the bills of sale and at the time of the at

tachments of Gilbert and of others, but was afterwards, by an 

agreement of persons interested, moved round to Portland, and 
there finished and sold by Milliken. Fifteen other attachments 
of the vessel by Milliken were proved to have been made, and 

Gilbert, and all the others, claimed a lien on the vessel under 

the provisions of the statute. The jury found that Gilbert 
had no lien, but that the other fifteen had. Milliken had in 

his hands, after paying all expenses incurred by him in finish
ing the vessel, $8,705,60. The amount of the judgments of 
the fifteen creditors, entitled to a lien, was $4,005,00. Bal
ance, 4,700,60. The material facts in the case are concisely 
stated in the opinion of the Court. 

The verdict was for the plaintiff. 

W. Goodenow, for the plaintiff. 

There has nothing taken place to prevent maintaining the 

action against the sheriff for the default of Milliken, his depu

ty. The contract under which the vessel was finished and sold 
was never signed by Milliken until after our judgment was ren
dered, and a demand made on him for the property attached, 
and then without Gilbert's knowledge. Milliken was one of 
the four parties to that agreement, and unless all the parties 
sign, it is not binding on those who do sign. 

Nor has there been any ratification. There can be no parol 
ratification of an instrument under seal. Stetson v. Patten, 2 
Green!. 359. But not even that ~as been proved. 

But if the agreement had been executed by all the parties, 
still it would not have released Milliken in his official character, 

and of course the sheriff is bound. The sheriff has power to 

sell personal property attached by consent of creditor and 

debtor, and the sheriff is liable for the proceeds, when done by 
the deputy. New Hampshire Savings Bank v. Varnum, l 

Met. 34. By the terms of the agreement, the proceeds were 
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to be held in the same manner, as if the sale had been 
made on execution. 

It can make no difference, whether the intestate was entitled 
to a lien or not. Our attachment was the first, and there is a 
balance in the hands of the officer of more than sufficient to 
pay our execution, after paying all expenses and all creditors 
entitled to a lien. We are then entitled to recover, unless the 
mortgages of Southgate and Carter are entitled to a priority 
over us. 

Those bills of sale may be good, as between the parties to 
them; but they are void as to attaching creditors, because there 
was no delivery of the vessel. No possession was attempted 
to be taken, until after the vessel was attached, and in the cus
tody of the law. 

F. O. J. Smith, for the defendant. 
The sheriff is not liable for the acts of Milliken. He did 

not act as a deputy, but the vessel was sold under an agreement, 
entered into not only by the creditor, debtor and officer, but 
two other parties, not standing in either of those relations, but 
as mortgagees. The whole parties to the agreement covenant
ed to do certain things between themselves, and that Milliken 
should be the agent to carry the agreement into execution. 
He accepted, and went on and acted ; and it is wholly imma
terial whether he signed or not. He acted under the agreement, 
and sold under the agreement, and is bound to pay over under 
the agreement, and in no other manner. 

But were it otherwise, his signature related back to the time 
of the execution of it by the others and is a ratification of it 
under seal. In the case cited for the plaintiff~ the ratification 
was merely by parol. Besides, the mere sale by his authority, 
and the receipt of the money, under the agreement, estop him 
to deny, that he had acted under it. 

Being a binding agreement, the terms as well as the spirit 
of it take the property out of the hands of Milliken as an 
officer, and place it in them as agent and trustee. As an 
officer, he could not pay to the mortgagees, and yet the plain
tiff, by becoming a party to the agreement, agreed that this 
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should be done. He is an officer as to the whole of the par
ties or none. 

Again the putting of Milliken's own property into the vessel, 
and finishing it off, and mixing up the property attached with 

his own, dissolves the attachment. If the property had been 

again attached, Milliken could only have held under his agree

ment, and not under his attachment. Gordon v. Jenney, 16 
Mass. R. 465. 

The sheriff is not responsible; unless the deputy acts as an 

officer. Marshall v. Hosmer, 4 Mass. R. 60; Bond v. Ward, 
7 Mass. R. IQ3; New 1-lampshire Savings Bank v. Varnum, 
1 Mete. 34. 

There seems to have been an argument furnished in behalf 

of the mortgagees; but when, or by whom, or what it was, 
further than appears in the opinion of the Court, is unknown 
to the Reporter. 

The opinion of the Court was drawn up by 

W HITJHAN C. J. -This action was commenced against the 
defendant's testator, as sheriff of the County of Cumberland, 

for an alleged misfeasance of his deputy, Sewall Milliken. 

It appears that Milliken, on the fourteenth day of Oct. 1837, 
received a writ of attachment in favor of the plaintiff's in
testate, and against John Waterhouse; by virtue of which he 
made an attachment of a certain vessel, then on the stocks, 
which Wa_terhouse had built; afterwards called the barque 
Horace, as his property; that the plaintiff's intestate after
wards, on the 30th day of Jan. 1841, recovered judgment in 
the same suit, against said Waterhouse for the sum of 
$ 1856,03 debt; and $37,36 costs of suit: and on the first of 

Feb. 1841, obtained an execution thereon; and put it into 

the hands of a deputy of the then sheriff of the. county (the 

defendant's intf'state not being then sheriff;). who, in due 

seaso'1, demanded of said Milliken, he not being a deputy of 

the then sheriff of the county, the vessel, or the proceeds of 
the sales of her, with which to satisfy said· execution ; which 

Milliken refused to s1u-render. Upon this evidence, and evi-
VoL. vm. ti 
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dence tending to prove a lien, under the statute of 1834, c. 

104, <§, 1, the plaintiff's intestate contended he had a right to 
recover. 

The defendant's intestate, thereupon, offered in evidence a 
certain contract, bearing date Nov. 21, 1837, under the hands 
and seals of the plaintiff's intestate, and of said Milliken and 

Waterhouse, and certain other attaching creditors, and mort

gagees of portions of said Yessel, in which it was agreed, that 
Milliken should have power, as well by the consent of the 
parties, as by virtue of the power in him vested as attaching 
officer, to make sale of said vessel for cash, either at private or 
public sale, as he might judge most for the interest of all con

cerned; and from the proceeds, that he should reserve and 
take to himself the amount of his fees, together with his dis

bursements for the insurance of said vessel, and all other ex
penses, which he might incur under said contract; and that 
the balance thereafter remaining, should be deposited in some 

safe bank, where it was to remain to abide the appropriation 

of law; according to the several and respective rights of the 
said mortgagees and attaching creditors, in the same way and 
manner, and to the same extent, and in the same proportion, 
that the attaching creditors and mortgagees would be entitled 
to, had said vessel been retained by said Milliken to satisfy the 
judgments, which the attaching credit.ors, respectively, might 
recover of said Waterhouse; and the said mortgagees, attach
ing creditors and Waterhouse further covenanted and agre.ed, 
in said writing; with the said Milliken, that he might sell and 
convey said vessel, as she then lay at the wharf in Portland; 

or might sell her, contracting to finish her, as he on advice, 

might judge to be most for the interest of all concerned ; and 

as he could agree with the purchaser thereof; the said "\,Yater
house covenanting, at the same time, to furnish the reqms1te 

certificate to obtain a register for said vessel; and the said 
Milliken covenanting to make sale of said vessel, ancf ap
ply the proceeds in manner aforesaid. To the introduction of 
this writing the plaintiff's intescate objected, alleging that it 

had not been duly and seasonably executed by the said Mil-
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liken. And it appeared that said Milliken did not subscribe 
and affix his seal thereto, until after the demand made upon 
him, as before stated; nor until long after the sale of said 

vessel, and the receipt, by him, of the proceeds thereof, viz. 
not until the 21st of May, 1841 ; and then, without the 

knowledge and consent of the plaintiff's intestate. The writ
ing, however, was permitted to be read in evidence; and it 

appeared, that Milliken had in all respects conformed to the 
terms of it, by making sale of the vessel, and depositing the 
nett proceeds in a safe bank ; and without objection made 

by any one of the concerned. 

It is now contended, on the part of the defendant, that, by 

reason of said contract, the sheriff was exonerated from lia

bility, on account of any act, on the part of said Milliken, .in 
reference to the sale and disposition of the p¥Oceeds of said 

vessel, and not accounting therefor; and that the remedy of 

the plaintiff's intestate, if any he had, was against Milliken as 

an agent or trustee. And if we could regard the writing as 
having been duly and seasonably executed by the said Milliken, 

it may be, that we should come to that conclusion. When

ever it may be agreed between several parties to do and per
form reciprocal acts for each other, the performance of one 
part being the consideration for the performance on the other; 
and that the agreement shall be evidenced by writing, under 
the hands and seals of the parties, until so executed by all the 
parties it cannot be obligatory upon either of them. In this 
case it was the intention to intrust Milliken with extensive 
powers, in contemplation of his becoming bound to be respon
sible to the plaintiff's intestate and to the others, to be faithful 

to his trust. Whether by oversight or design it does not ap

pear, he did not so become bound, without which the contract 

could not become obligatory on either side. The consequence 

was, that, when the plaintiff's intestate became entitled to de

mand his share of the proceeds of the sale of the vessel, in 

case the contract had been obligatory upon Milliken, by reason 

of its not being executed by him, he had no remedy under it; 
and was compelled to take measures to enforce his claim 
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simply as an attaching creditor. And, having done so, it was 

too late to alter the state of the case by thereafter affixing the 

signature and seal of Milliken, without the knowledge or con

sent of the plaintiff's intestate. The obligatory effect of in

struments takes place from the moment of their execution, 

and not before; and if not executed, when it was intended 
they should be, they cannot be effectually executed afterwards, 

unless by consent of parties. In this case the contract was 

prepared to be signed ; and was signed by all the parties, ex

cept Milliken, in Nov. 1837; but not by him till in May, 1841; 

after the rights of the plaintiff's intestate had become fixed 

against the defendant's intestate. It must therefore be laid 

out of the case . 

. But, as it respects the condition of Milliken, who is responsi

ble to the defe.ndant as administratrix, it is not, perhaps, upon 

the view, whi<:h we have taken of the case, material, whether 

the contract is considered as in force or not. If the attach

ment takes precedence of the mortgages of Carter and South

gate, Milliken would be equally responsible either to the 
plaintiff's intestate, under the contract, or to the defendant's 

intestate, in case he should be considered as having been liable 

on account of the malfeasance of his deputy, who is responsi

ble over, for any amount, which may be recovered in this case. 

The mortgages being out of the way, it will be immaterial to 
the plaintiff, whether he has a lien under the statute or not; 

the property attached being amply sufficient to answer the 
purposes of the attachments, and all statute liens. 

It appears that neither of the mortgages had, prior to the 

attachments, been accompanied by a delivery of possession of 

the property mortgaged. It is no doubt true, that mortgages 

are good as between the parties, without a delivery of posses

sion, and perhaps also against trespassers without color of right. 

But, until the passage of some late statutes, concerning regis
tration, mortgages of moveables, it is believed, have uniform!)' 

been held inoperative against attaching creditors; unless 

accompanied by a delivery of the property mortgaged, either 

actually or symbolically. Mr. Chancellor Kent, in his com~ 
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mentaries, says, "The pledge of moveables, without delivery, 
is void as against subsequent bona fide purchasers, and generally 

as against creditors." Vol. 2. p. 581 of 3d ed. Mr. Justice 
Putnam, in Parsons v. Dickinson, 11 Pick. 352, says, "If 
this should be considered a question between a bona .fide pur

chaser, and an attaching creditor, it would be clear for the 
latter; for the creditor attached the goods before the vendee 

had perfected his title by having an actual delivery of them 
(the goods sold) to him." And the opinion of the court is 

equally explicit to the same effect, in Lanfear v. Sumner, 17 
Mass. R. 110; and the principle is recognized in numerous 

other cases. Ships and goods at sea have, sometimes, been 

considered as ,exceptions to the general rule ; in regard to 
which the delivery of the muniments of title are allowed to be 
sufficient till actual possession can be taken; which must be 

done when it becomes practicable; or the conveyance will be 
void against creditors. 

In the case at bar the vessel purporting to be mortgaged, 
was not, as such, at the time actually in being. Carter's mort
gage describes it thus; "one half of a ship now on the stocks, 
raised and building ; to be built and completed during the 

coming season." And Southgate's is of one quarter part of the 
frame or hull of a ship, which 1Vaterhouse was then building, 
calculated to be, when finished and launched, about four hun
dred and fifteen tons. The construction of the vessel was 
going forward in the shipyard used for the purpose by the mort
gagor ; and the mortgagees resided in the vicinity, yet no act 
of possession, under either of the mortgages, before the at
tachment relied upon in this case, ever took place. 

But it is urged that the mortgages amounted to an hypothe

cation ; and, according to the rules of the civil law, were ef
fectual to transfer the property, without a delivery ; and that, 

by the civil law, things, not in being, might be hypothecated ; 

and, as they came into being, the hypothecation would attach 

upon them. This, as a general principle in the civil law, may 
be true; yet in countries where that law now prevails it may be 

questionable whether any such conveyance would be held to 
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be good against bona fide purchasers ; and attaching creditors 
are deemed to be under our law in an equally meritorious pre
dicament. But, be the rule of the civil law what it may, if 
not in accordance with the common law, it cannot have force 
here. We have adopted the common law; and must be gov
erned by its principles. The Legislature alone can absolve us 

from this obligation. The civil law may be, and often is re
sorted to by way of elucidation, in doubtful cases, and in cases 
of a novel character ; and especially in equity and admiralty 

proceedings; but the common law, when clearly furnishing 
the rule of action, whether in conformity to the civil law or not, 

must, among us, be solely regarded. In Story· on Bailments, 

'§· 298, it is said, " In none of these States {of modern Eu
rope) is the hypothecation of moveables allowed to prevail, as 
it did at Rome, against a subsequent bona fide purchaser; and, 
in many of these states, it is void even against personal credi
tors." And that " this is true in respect to the laws of Scot
land, and the law of France; which agree with the common 
law of England in making void all hypothecations of move
ables, without a delivery, so far as regards creditors," in sup
port of which he cites 2 Bell's Com.'§ 702, 703, and 707. The 
opinion of Mr. Justice Burnet, in Ry all v. Rolle, 2 Atkins, 
165, is, as to the common law, to the same effect. 

In Macomber v. Parker, 14 Pick. 497, Mr. Justice Putnam, 
in delivering the opinion of the court, is reported to have held 
the following language. " It was an agreement for the pledg
ing of the bricks as they should be made. It is true that, 
where the property is to be thereafter acquired, it is not strict)y 
and technically a pledge ; it is rather an hypothecation; but, 
when the title is acquired in futuro, the right of the pledge 

attaches immediately upon it," and cites Story on Bailments, <§, 

200 and 294. The last section cited is as follows; "In our 

law a pledge is strictly confined to property of which there 
may be a present possession or title ; or in which there is a 

present vested right or interest. But although, by the common 

law, there cannot be a technical pledge of property, not then 
in existence, or to be acquired in futuro ; yet there may be a 
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contract for an hypothecation thereof; and when the title is 

acquired, or the property romes into existence, the right of the 

pledge will immediately attach to it." In his last edition, Judge 

Story cites, at the close of the above section, the case of Ma
comber v. Parker, as in confirmation of the position; but 

remarks, that it is not easily reconcilable with Bonsey v. Amee, 
which will be presently noticed. It may be observed, that Mr. 

Justice Putnam does noa explicitly say, that an hypothecation, 

whether of property in being or to be acquired or created, with

out an actual delivery or possession, would be good against bona 
fide attaching creditors ; nor does the work on bailments 

make any such assertion. If they had done so it would have 

been manifestly opposed to the passage first cited, from Story 

on Bailments, and to the opinion, before cited, of the court, 

delivered by Mr. Justice Putnam in Parsons v. Dickinson; 
and to all the common law authorities. Yet it must be conced

ed, that the passage above cited from the opinion, in .Macom
ber v. Parker, might lead to the apprehension, that the con

trary was in the contemplation of the learned Judge. Beginning 

as he did by saying "this was an agreement pledging the bricks 

as they should be made," would seem to imply that this position 

was laid down as applicable to the case before him; and as 
tending to show, that, without actual possession obtained, such 

an hypothecation was good against attaching creditors. And in 

this view, the case of Macomber v. Parker, would be utterly 

irreconcilable with the case of Bonsey v. Amee. But the 

case then before the court did not call for any such decisiou. 

The remarks of the learned Judge were wholly unnecessary 

( unless by way of elucidation) to the result to which the facts 

in that case, rendered it indispensable that he should come. 

He says himself, in that case, " that from the time Evans (the 

debtor) was discharged, until the attachment, the plaintiffs 

had the actual care and charge of the brick yard, bricks at

tached and property, by themselves or their new agent, Hunt
ing." And in the conclusion, and summing up of the grounds 

upon which the opinion is based, no allusion is to be found to 

an hypothecatory right. Viewing the decision, which actually 
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took place in that case, in this light, the discrepancies between 

it and the case of Bonsey v. Amee, will in a good measure, if 

not entirely disappear. 

But with great deference towards, and profound respect for 

the learned Judge, who pronounced the elaborate opinion, in 

the case of Jtlacomber v. Parker, it does seem to me, that the 

ground upon which the decision might have taken place, and 

which might have satisfied the other rr:R,mbers of the Court of 

the correctness of the result to which the opinion came, stands 

still wider of any necessary inference, that the final decision 

could have turned upon the hypothesis, that the hypothecation 

of moveables, not in existence, can, when they come into exist

ence, and before any delivery of possession by the hypotheca

tor, be protected from attachment by his creditors. The 

plaintiffs owned the brick yard, quo ad hoc; and the material 

of which the bricks had been, and were to be made; they 

made and were to make all the advances for carrying on the 

business ; and were to make the sales, and to retain the pro

ceeds until paid for their advances, and for the use of the yard, 
under the denomination of rent, and were to pay Evans (the 

debtor) one half of the nett profits, if any there were, as and 
for compensation for his personal 1-ervices in carrying on the 

business of making the bricks. Before the attachment he had 
settled with the plaintiffs, when it was found that nothing was 

due to him, and retired from the business; leaving the plaintiffs 
in the entire possession of the yard. and bricks ; and under a 

contract with them merely to haul the bricks to market at a 

stipulated price. After all this, what ground was there left for 

a decision, that an hypothecatory right existed in the plaintiffs, 

available without actual possession, against attaching creditors? 

But, however this may be, we think, that the opinion of the 

court, as delivered in the case of Bonsey v. Amee, 8 Pick. 

236, so far as it concerns the mortgages in question, fully sup
ports the conclusion to which we have arrived in this case. In 
that case there was the pledge of the hull of a vessel, then 
building as secitrity for the payment of advances made, or 
to be made. Mr. C. J. Parker, in delivering the opinioa of 
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the Court, says, "The instrument does not amount to a mort
gage ; for it does not appear, that there was any delivery of 
the vessel; and a delivery is necessary to constitute a mortgage 

of a chattel. Besides, the vessel not being in existence, as 
such, the instrudi~n'i'creatM d11'ty an executory contract; not 

a sale conditional or absolute." We cannot doubt that these 
remarks are in strict conformity to the principles of the com

mon law. 
It is certainly important that additional facilities should not 

be afforded to the perpetration even of what may be denom
inated constructive frauds. If by furnishing funds to an indi

vidual, which may always be done secretly; and, if in money, 
will seldom be attended with notoriety, he can be set forward 

upon a great scale of manufacturing, or the construction of 

articles attended with extensive expenditure, and thereby be

come ostensibly possessed of great resources, and of credit 

without limit; and, upon the threatening of any danger to his 
credit, if a secret mortgage or hypothecation, made early in the 
commencement of the business, of whatever shall·-grow out of 

the whole outlay, shall be allowed suddenly to spring up, and 

sweep the whole, it will operate as a fraud upon, perhaps, 
hundreds of others, who may have been induced by appear
ances, occasioned by the very impulse, growing out of such 
secret loans, to expend their time, labor and resources in the 
adventure, and expose them to an utter loss of the same. It 
is from a dread of such consequences, it may well be believed, 
that the civil law principle of hypothecating chattels, so as to 
be effectual against creditors, without the actual delivery of 

the same, has been repudiated, not only in countries where the 
common law has force, but in countries where the civil law 

has been more generally adopted. We are, therefore, brought 

to the conclusion, that the verdict in this case was well return

ed, and that judgment must be entered accordingly. 

VoL. vm. 10 
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ALBERT M. McKENNEY versus CARLISLE WHIPPLE. 

In an action on a promissory notE, payable on demand at a particular place, 
no averment or proof of a demand on the part of the plaintiff is necessary, 
to entitle him to maintain his suit. l,k.. 4' "71••.IW,t;.• 

ExcEPTIONs from the Western District Court, WHITMAN J. 

presiding. 
Assumpsit on a note of which a copy follows. 

"Standish, May 10, 1841. 
"On demand I promise to pay Albert M. McKenney, or 

order, ten dollars, with interest, at my residence at Standish, 

value received. CARLISLE WHIPPLE." 
The plaintiff offered the note in evidence, but had not al

leged in his declaration, and did not offer to prove a demand 
of payment at the maker's residence before the commence

ment of the suit. 
The presiding Judge ruled, that as the note was made pay

able at the residence of the maker, a demand was necessary 
before bringing the action, and directed a nonsuit. To this 
the plaintiff fil~d exceptions. 

O'Donnell, for the plaintiff. 

If a note be made payable at a time and place certain, no 
averment or proof of demand is necessary on the part of the 
plaintiff; but if the maker was ready to pay at the time and 
place specified, that is matter of defence. Carley v. Vance, 
17 Mass. R. 389; Bacon v. Dyer, 3 Fairf. 19; Remick v. 

O'Kyle, ib. 340; Ruggles v. Patten, 8 Mass. R. 480; Hart 
v. Green, 8 Venn. R. 191; Wolcott v. Van Santvoord, 17 

Johns. R. 248. 

There is no reason for any distinction between a note pay

able at a particular time and place, and one payable on de
mand at a particular place. 

A note payable on demand is due immediately, and the 
statute of limitations begins to run from its date. Little v. 
Blunt, 9 Pick. 488; Newman v. Kettelle, 13 Pick. 418; Rice 
v. ff!est, 2 Fairf. 323; Smith v. Bythewood, 1 Rice, 245. 

As against the maker, the suit may be maintained without de~ 
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mand, although to charge an indorser, it may be necessary. 

Shaw v. Reed, 12 Pick. 132. 
This question has been decided in the State of New York 

in our favor. Haxton v. Bishop, 3 Wend. 13. In this 
case, the Court held the intimation made to the contrary in 

Caldwell v. Cassidy, 8 Cowen, 271, to be erroneous. In this 

State, the Court did not intimate, that there was any distinc
tion between a note payable at a place certain on demand or 

at a fixed time. 

The decisions in the English Courts can have no bearing on 

this particular question, because they have held, that a demand 
is necessary, where the time and place are both fixed in the 

note. Saunderson v. Bowes, 14 East, 500; Ravee v. Young, 
2 Brod. & Bing. 165. 

Eveleth, for the defendant, admitted that it had been de

cided in this country, that when a note is payable at a certain 
day and place both, no demand is necessary before bringing 
the suit. But he contended, that the same rule does not ap

ply, where the note is madP- payable at a fixed place on de

mand. 2 Brod. & Bing. 165; Caldwell v. Cassidy, 8 Cow. 
271; Bacon v. Dyer, 3 Fairf. 19; Tuckerman v. Hartwell, 
3 Greenl. 151. 

The note was made in this manner to protect the defendant 
against costs, until a demand should be made upon him at his 
place of residence. No tender could be made until a demand, 
and the defendant is not liable until a demand of payment is 
made upon him at his place of residence, where only he stip

ulated to make payment. 

The opinion of the Court was by 

TENNEY J. -The necessity of an averment in a writ, of a 

demand on the maker of a note, or on the acceptor of a bill, 

and proof in its support, when the same are payable at a cer
tain time and place, has undergone at different times in Eng
land a very full and elaborate discussion by their most distin

guished Judges and other jurists. There have been various 

and conflicting decisions, sometimes founded upon distinctions, 
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apparently without any solid basis. At one time, the opinions 
of the Court of King's Bench and the Common Pleas on this 

subject were utterly irreconcilable. An able examir-mtion of 
the decisions given in Westminster Hall was made and the 

discordant views and the reason thereof discussed by Chief

Justice SPENCER in 17 Johns. 459 - also in 17 Mass. R. 
389, by Mr. Justice WILDE, and in 3 Fairf. by Chief Justice 
WESTON. The · question is considered as settled in England 

by the opinion given in the case of Ravee v. Yonng, 2 Brod. & 
Bing: 165, that averment and proof of a demand at the time 
and place of payment, whe~e they are expressed in the note 

or bill, are indispensable in order to sustain an action against 

the maker or acceptor. In the case last referred to, which 
was in the House of· Lords, eight Judges dissented and· gave 

their reasons for so doing. Some make no distinction between 

a note payable on demand at a day certain and those payable 

at a particiilar time and place. Others hold, that in the for
mer class only is a demand necessary. 17 Mass. R. 389-Note. 

From an examination of the several cases in this country be
fore referred to, and others ,vhere the same question has been 
presented, a different and opposite opinion has prevailed, from 
that finally adopted in the House of Lords, and has been main
tained also by many of the ablest Judges in England. It is 
believed that in the Courts here, there has been no material 

want of uniformity. There has been a concurrence in New 
York, Massachusetts and Maine, and the Supreme Court of 

the United States have intimated similar views, so far as they 
had occasion to indicate an opinion. Our commercial com

munity in their domestic intercourse have accommodated them

selves to the doctrine, which may be regarded as settled. But 
the question involved in the case at bar has been supposed to 

be affected by reasons, which would lead to different conclu
sions, whenever there should be occasion to discuss and exam

ine them. We have given attention to the cases referred to, 

that we may ascertain whether the same principles, which are 
applicable to notes, when payment is to be made at a certain 

time and place will or not also apply to a case like the present, 
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Will the arguments, which have been adduced, and which 
have led to the settlement of tho question here, in relation to 
notes of that description, cease to have weight, when they are 
tested in reference to the case now before us ? 

In Saunderson v. Bowes, 14 East, 500, Lord Ellenborough 
makes a distinction, and says that in such a case as the one at 

bar, the time of payment depends entirely on the pleasure 

of the holder, and he con&iders that a previous demand is 

indispensable. In the same case, Bayley Justice says, "Now 

here the terms of the contract are a promise by the defend

ants to pay on demand at a certain place ; then the plaintiff 
must bring himself within the terms, by showing, that he made 
.a demand upon the defendants at the place," and such was 
the opinion of the Court. The last named of these distin

guished Judges, never yielded to the doctrine which finally pre

vailed in the English Courts in reference to bills and Botes pay'."_ 
:able at a particular place and day certain, but resisted it even 
jn the last struggle in the House of Lords. In Caldwell v. 
Cassidy, 8 Cowen, 271, the Court make the same distinction 

which was made in the case of Saitnderson v. Bowes, though 

the question now before us, was not then presented so as to 

require an opinion. 
It is settled so far beyond dispute, that authorities are not 

thought necessary to be cited, that a note payable on demand 
generally is payable every where, and a suit can be maintained 
though not preceded by a demand. A previous Qemand, then, 
in this State, is unnecessary on a note payable at a particular 

place on a day certain ; and also on a note payable on de
mand generally. In the former, proof that the debtor was 
prepared at the place and on the day when payment was to be 

made, to discharge the note, if presented, and bringing the 

money into Court, would be a b:ar of damages and entitle him 

to costs. Why should a different principle be made to apply 

to the note containing in itself both th.e terms, which may be 

disregarded in a note which contains one or the other but not 
both ? Is there any more necessity for the protection of the 

.debtor's interests and rights, that a demand should be made, 
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when both exist together, than when they may be in two notes 

between the same parties? Are reasons to be found in one 

case, inapplicable in the other? The authorities, which have 
been cited from English books to support the views taken by 

the defendant's counsel, establish there a doctrine, which is not 

recognised here. Is the maker of a note payable at his own 

residence on demand, in a situation to be injured by being call

ed upon to answer to an action commenced upon it, without a 
previous demand, more than he would be upon one payable 
at the same place on a day certain ? In the latter case, he is 
to be sure, only to provide himself with the means of pay
ment on the day upon which he engaged to make it, and by 
doing so, he is secure from injury. When, for instance, he en
gages to pay on demand at his residence, he is subjected to the 

additional risk of being called upon, when he may not have 
provided for the exigency ; to be certain of exemption from 

costs, he must be constantly in funds to meet the note ; inas
much as he would not be entitled to notice of the time, when 

the presentment of the note would be made; and immediately 
after a default on his part to meet the demand made according 
to the terms of his engagement, he would be liable. He could 
not insist upon a day or an hour in which to provide the means 
of discharge. But this additional risk he has voluntarily taken 
upon himself, and therefore he must ask no indulgence on that 
account. If the action is brought without a previous demand 
at his residence, the bringing the action would be the demand, 
as in cases when the note is payable on demand generally; 

and proof of a readiness to discharge the obligation at his resi

dence, on the day of the commencement of the suit, and 
bringing the money into Court would be a bar to damages and 
would entitle him to his costs in the same manner as on a note 

payable at a certain day at his residence. We are unable to 
see, wherein he would not be equally protected in the one case 
as in the other, excepting so far only as his own contract may 
require him to be constantly ready in one, and only on a par
ticular day on the other. The restriction cannot be regarded 
as useless in one more than in the other. It may be, and often 
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is, a great benefit to the maker of a note to be allowed to pay 
it at a place where he may be possessed of the means, and if 
he be thus possessed according to his engagement, he does not 
suffer. And it is not seen in what manner he would be preju
diced, in such a nqte as the one now under consideration, by a 
want of presentment, more than in one payable on a day cer

tain. On the hypothesis, that a demand is necessary on a note 

like the one before us, the demand could be of no utility to the 

debtor, if unprovided with the means of payment. 
In the case Haxton v. Bishop, 3 Wend. 13, the particular 

question here presented was examined by Chief Justice SAV

AGE, and in giving the opinion of the Court, he takes a 
view different from the one intimated by him in Caldwell v. 

Cassidy, 8 Cow. 271. In the case in 8 Cow. the Court 

hold the opinion, that no presentment is necessary to be made 
on a note payable at a particular place on demand, in order to 
maintain an action thereon. Bank notes were then in ques

tion, but the court illustrate their views by supposing the Bank 
an individual, who was indebted in that manner. 

Whether a distinction is to be made between a note on de

mand at a day certain, and one simply on demand, it is un

necessary here to determine. If there be no such distinction, 
the term on demand, when coupled with a day certain would 
seem to be unnecessary. 

From the whole examination, which we ha,·e been able to 
make of the authorities bearing upon the question, and the con
sideration which we have given the subject, we are satisfied, 
that a decision in favor of the defendant in this case, would be 
virtually a denial of the soundness of the reasons, which sus
tain the law, that is here settled, that a presentment is unneces

sary on a note payable at a particuhr time and place. 
Exceptions are sustained, and a new trial granted. 
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EDWARD Fox Sf al. versus CnARLEs HARDING. 

The purchaser of an equity of redemption, where the mortgagee has not 
made an entry, may maintain an action of trespass, quare clausuin, against 
the mortgagor in possession to n,cover the rents and profits, and without 
previously making an entry, 

TRESPASS quare clausum for breaking and entering the 

plaintiff's close, being a dwellinghouse in Portland. The de

fendant had purchased a house of George eumner, and mort~ 
gaged the same back to him to secure the sum of 2300 dollars. 
Andrew Gilman recovered judgment against the defendant in 
October, 1838. The right of the defendant to redeem was 
seized on execution and legally sold, Dec. 15, 1838, to the 
plaintiffs, and the officer conveyed to them by deed of the same 
date. Harding had been in possession before the sale of the 

equity, and continued in possession until Dec. 1839, when the 
mortgagee, for the first time, entered into possession to foreclose 
his mortgage. For the purpose of settling the facts, the jury 

were instructed by SHEPLEY J. then presiding, that the plain~ 
tiffs on this testimony might maintain the action. A verdict 
for the plaintiffs was taken for the amount of damages from 
the time of the sale of the equity to the time of the entry of 
the mortgagee, which was to be set aside and a nonsuit entered, 
if the plaintiffs were not entitled to recover. 

Harding, for the defendant, contended, that as the plaintiffs 
had no title, except as purchasers of the equity of redemption, 

and having made no entry into the premises, they could not 

maintain the action. Possession in fact is necessary to maintain 

an action of trespass against the defendant, who had always been 

in possession. French v. Fuller, 23. Pick. 104; Rising v. 
Stannard, 17 Mass. R. 282; Taylor v. Townsend, 8 Mass. 

R. 411. 

Cadman Sf Fox, for the plaintiffs, said that the sheriff's deed 

}Vas}as good as Harding's. St. 1821, c. 60, 1§, 17. 
Until the mortgagee takes possession, he is not entitled to 

the rents and profits. The rents belong to the plaintiffs. 

Wyman v. Hook, 2 Green!. 337; Wilder v. Houghton, I 
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Pick. 87; Boston Bank v. Reed, 8 Pick. 459; Langdon v. 
Potter, 3 Mass. R. 215. 

The opinion of the Court was drawn up by 

SHEPLEY J. - The defendant had mortgaged the prem1ses 
to Sumner, who had not entered to foreclose. The right in 
equity to redeem was seized and sold on execution and pur

chased by the plaintiff..,; and the officer conveyed the estate to 

them subject to the rights of the mortgagee. The defendant 

continued to occupy the premises; and the plaintiffs have 

brought an action of trespass to recover of him the rents and 

profits received after his estate had been conveyed to them. 

It has been decided, that the defendant is not accountable to 

the mortgagee before his entry to foreclose. Boston Bank v. 
Reed, 8 Pick. 459. The statute of 1821, c;. 60, ~ 17, pro
vides, " that all rights in equity of redeeming real estate mort

gaged shall be liable to be taken in execution upon judgment 
for the payment of the just debts of the mortgagor or owner." 
And the officer is authorised to make sale of the same'1t public 

vendue, and to make, execute, and deliver, to the highest bid

der good and sufficient deed or deeds of any estate so sold." 
The eighteenth section provides " that all deeds made and 
executed as aforesaid shall be as effectual to all intents and pur
poses to convey the debtor's right in equity aforesaid to the 
purchaser, his heirs and assigns, as if the same had been made 
and executed by such debtor or debtors." It appears to have 
been the intention, that the purchaser should be immediately 
entitled to take the rents and profits, for the debtor is entitled to 
redeem the estate from him within one year upon paying the 
amount and interest, " deducting the rents and profits the pur~ 

chaser, or any under him, may have received over and above 

the repairs and betterments made by the purchaser or any 

under him." The law, by declaring that the deed of the offi• 

cer shaU be as effectual to all intents and purposes as his own 

deed, designed that his right to occupy should he extinguished 

by that conveyance. After a conveyance by himself he could 
not lawfully continue his occupation without the consent, actual 

VoL. vm. 14 
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or implied, of his grantee. He is supposed to have received 
by the sale made by the officer the full value of all his rights, 
including the rents and profits, before the entry of the mort
gagee, by having the same applied to the payment of his debts. 

The plaintiffs therefore appear to be entitled by ihe statute to the 

rents and profits and to have an equitable claim to recover them. 

Their rights in this respect are analogous to those acquired by 

a creditor, who has made a levy on his debtor's estate. In 
such case the officer delivers seisin and possession of the estate 

to the creditor, but this is usually only a nominal possession, 
the debtor being left in the actual occupation of it. And a 

conveyance by deed duly acknowledged and registered is by 
statute made equivalent to livery and seisin. Higbee v. Rice, 
5 Mass. R. 352. The grantee by the conveyance becomes 
legally seised, and in the language used in the case of Lang
don v. Potter, 3 Mass. R. 215," he only being seised, the pos-· 

session must be adjudged to be in him because he has the right." 
And it is also said in that case," if the defendant shall notwith

standingt continue his former possession, it will be an injury to 
the possession of the plaintiff, who may maintain trespass for 
that injury." 

The defendant contends, that the plaintiffs, to maintain an 
action of trespass, must prove, that they were in the actual 
possession, and relics upon the case of French v. Ji'uller, 23 
Pick. 104, where it is said "to maintain an action of trespass 
quare clausum for an injury done to real property the plaintiff 
must prove, that he has the actual possession of the property ; 

for though the freeholtl of the land may be in him, he cannot 
maintain the action, if the land at the time of the trespass was 

in the lawful possession of another." What is meant by actual 

possession is shewn by the latter pa.rt of the sentence to be such 

a possession, that no person can legally claim it against him. 
And in the same sense similar language is used in the case of 
Langdon v. Potter, where it is said, that the creditor "having 
the actual and rightful possession, he is immediately entitled to 

the profits against the defendant," although he had never 

actually occupied the premises. 



APRIL TERM, 184Q. 107 

Fox v. Harding. 

It was decided in the case of Wyman v. Hook, Q Greenl. 

337, that assumpsit for use and occupation could not be main
tained by a person, who claimed title by levy against the 
former owner, who remained in possession ; because there was 
no contract between them either express or implied. There 
could be none in this case; and the plaintiffs must recover, if 
at all, by an action of trespass ; and there does not appear to 

be any technical difficulty to prevent it. For it is not contend
ed, that the plaintiffs could not maintain an action of trespass 

after an actual entry against one, who should continue to oc
cupy without right. And proceedings have taken place, which 

the law regards as equivalent to such an entry. It declares, 

that the deed of the officer shall be as effectual as the deed of 

the debtor, and that the deed of the debtor duly acknowledged 

and r€corded shall be equivalent to livery and seisin, which are 
more effectual to transfer the possession, than an entry by the 

grantee without a continued possession; for in these are inclu

ded not only an entry by the grantee, but also a transfer of the 
possession to him by the grantor. Hence the law must con
clude, that the grantee of the officer had received possession, 

and that the entry of the debtor upon him would be a trespass. 

In this case the legal effect in this respect is the same as it 
would have been, if the debtor's estate had been unincumbered, 
and he had conveyed it to the same grantees by a deed duly 
acknowledged and recorded. And in such a case to deter
mine, that the grantee had not legally entered and received 
possession, would be to deny, that these proceedings have the 
effect, which the statute declares that they shall have ; and to 
require also some other act or ceremony to pass the estate, 
such as an entry, where the statute says, that the deed shall be 

effectual "without any other act or ceremony in the law what

soever." 

The difference in the effect of a conveyance by an executor 

or administrator, and 0ne by an officer, will be found in the 

difference of language in the two statutes. The deed of an 
executor or administrator is to " make as good a title to the 
purchaser, his heirs and assigns forever, as the testator or intes-
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tate had therein." The deed of the officer, says the statute, 
"shall be as effectual to all intents and purposes" " as if the 
same had been made and executed by such debtor or debtors." 

The executor or administrator has only a naked-power to sell. 
He is not entitled to the po:ssession of the estate, which he 
sells, and is not therefore supposed to be in possession. And 
he may sell lands fraudulently conveyed by the testator or in
testate, as well as lands, of which the deceased had been dis
seised. Hence he is not authorised to do more than convey 
such title as the deceased had ; and the mere execution of a 
power to convey the title by one not in the possession has little 
analogy to a conveyance by the owner, who is regarded as in 
the actual possession. . And the statute does not declare that 
it shall have any other effect, than to convey whatever title the 
deceased hf1.d in the estate, 

Judgment on the verdict, 

STEPHEN LONGFELLOW Bj- al. versus ANDREW ScAMMON Bj- al. 

The poor debtor's oath must be administered within six months from the 
date of the bond, or the proceedings will not furnish a legal defence to an 
action on a poor debtor's bond, or afford the defendants any protection. 

DEBT on a poor debtor's bond, dated at Calais, Feb. 20, 
1838, given by Scammon, as principal, and by the other de .. 
fondants as his sureties, to procure the release of the principal 
from arrest on an execution in favor of the plaintiffs. The con
dition of the bond recited the judgment and arrest on the exe
cution, and concluded thus : - "Now if the said Andrew 
£cammon shall within six months from the date hereof cite 
the said S. Longfellow & Son to appear before two justices 
of the peace, quorum unus, and then and there shall submit 
himself to examination and take the oath as prescribed in the 
tenth section of the act entitled ' An act for the relief of poor 
debtors,' or pay the debt, interest, cost, and fees arising on said 
e~ecution, or be delivered into the custody of the jailer of said 
~oµnty, then the above bond shall be void, otherwise remain 
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in full force." The creditors were notified to appear before 
two justices of the peace and of the quorum at a certain place 
and hour of the day in Bangor, on the 22d of -August, 1831::l, 
two days after the expiration of six months from the date of 
the bond, when and where Scammon appeared, and the jus

tices administered to him the poor debtor's oath. 
SHEPLEY J. before whom the case came on for trial, was of 

opinion, that these proceedings did not constitute a legal de
fence, or afford the defendants any protection, because the 
oath was · not taken within six months from the date of the 
bond. The defendants thereupon consented to be _defaulted, 
which default was to be taken off, if the opinion was erroneous. 

At the April Term, 1842, it was agreed thcl-t the case should 

be argued in writing, but no arguments have come into the 

bands of the Reporter. 

Longfellow, Sen. Sf' Jr. for themselves. 

Willis and Fessende~, for the defendants. 

The opinion of the Court was prepared by 

TENNEY J. -Two justices of the peace and quorum of the 
county of Penobscot, have in due form certified, _that the 

creditors were properly notified of the intention of the prin
cipal in the bond, and they have administered to him the oath 
prescribed in the statute for the relief of poor debtors. The 

Judge, who presided at the· trial, expressed an opinion, that 

although the creditors were cited within six months from the 
date of the bond, yet as the oath was not -attempted to be 
taken till afterwards, the defence failed. 

It is contended by the defendants' counsel, that the statute 

requires only, that the citation should be served within the six 
months. We think the language of the act, of itself, clearly 
jmports a different intention in its authors. If the oath is not 

to be taken within that time, there is no limit fixed beyond 

which the oath cannot be taken, provided the citation is seas
onably made and served. This would entirely, in effect, take 

from the creditor, all the security, which the Legislature, we 

think, intended ; and would render useless this part of the act, 
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The case of Moore v. Bond, 18 Maine R. 142, by implication 
gives a construction inconsistent with the defendants' position. 

Again, it is insisted, that the terms used in the condition of 

this bond, do not require that the oath should be administered 
within six months from its date; and as the service of the cita
tion was made within that time, there has been a full compliance 
with its condition. It is true, that bonds clearly departing 

from the provisions of the statute, cannot be regarded as stat

ute bonds, although it may be supposed the parties intended 
them as such. The intention of the parties must be derived 
from the language of the whole bond taken together, in con

nection with the subject matter thereof. It is manifest that 

this bond was not carefully and skilfully drawn. But there 

is no form of words required. Yet notwithstanding that, if 

important statutory provisions are omitted, it can be treated 
only as a bond at common law. The language used in the 
condition of the bond, which we are now considering is, 
"Now if the said Andrew Scammon shall within six months 

from the date hereof cite the said S. Longfellow & Son, to 
appear before two justices of the peace, quorum unus, and 
then and there shall submit himself to examination and take 
the oath as prescribed in the tenth section of the act, entitled 

" an act for the relief of poor debtors," &c. It is insisted 
that the word "then" refers to the time which shall be fixed 
in the citation for the caption of the oath. ·when this term is 
used in reference to time, it properly relates to some anteced
ent expressed, rather than to one implied ; and on the con
struction contended for, we must suppose, that the term "six 
months" is not the antecedent, but that it is embraced wholly 

in the word "cite," which implies action and not substance. 

"Six months" immediately precedes the word "then," and 
we think, when we look at the occasion of taking the bond, 

that we should do violence to the language used, to say the 
reference was not to that time and no other. 

We do not consider, that the word " there," being connect
ed with the word " then," weakens the construction adopted, 
for we may as well suppose the latter to refer to the place fixed 
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upon by the statute, as to that which may be selected by the 

debtor and referred to in the citation. 

But the oath is to be taken " as prescribed in the tenth sec

tion of the statute." Now if the statute requires, that the 

oath should be taken within six months from the time of giv

ing the bond, as we have no doubt it does, it could not be 

taken "as prescribed in the statute," unless taken within the 

six months. 

It is unnecessary to examine any other points which might 

have been raised by the parties in the argument, as the views 

we have taken satisfy us that the default should stand. 

LEVI BLANCHARD versus JAMES DYER. 

Where four persons jointly procurer! insurance to be made on a vessel 
owned by them jointly, and afterwards, while the ownership remained 
the same, a loss happened; it was held, that an action on the policy by one 
of the four, to recover his share of the loss, could not be maintained. All 
the owners should have been joiner! as plaintiffs. 

ExcEPTIONS from the Wes tern District Court, WHITMAN J. 

presiding. 
Assumpsit on a policy of insurnnce, dated Nov. 5, 1839, 

whereby "the subscribers, associated for marine insurance, 

do by these presents cause to be insured, lost or not lost, Levi 
Blanchard, Jacob G. Loring, Thaxter Prince and Paul Prince, 

for the term of orie year from the twenty-fifth day of October, 

1839, on the schooner Oxford," the sum of two thousand 
dollars, of which sum the defendant subscribed one hundred 

dollars. The suit was brought in the name of Blanchard 

alone. The declaration alleged that the plaintiff owned three 

eighths of the Oxford, and that the remainder was owned by 

Loring and T. & P. Prince; and averred a total loss within 

the year by the perils of the sea. 

At the trial, the plaintiff read his writ to the jury, and the 

policy of insurance declared on. The District Judge directed 
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a nonsuit, on the ground, that it appeared that other persons 

should have been joined as plaintiff~. The plaintiff filed ex

ceptions. 
The case was argued by Fessenden 8;- Deblois, for the 

plaintiff; and by Preble, for the defendant. 
The Counsel for the plaintiff cited Harding v. Foxcrojt, 

6 Greenl. · 76; Copeland v. Mer. Ins. Co. 6 Pick. 198; 
1 Saun. 153; Yelv. 177; Hammond on Parties, 28; 2 Caines, 

203; 4 Esp. R. 98; Gardner v. Bedford Ins. Co. 17 Mass. 

R. 613 ; 4 B. & Ald. 436; 4 Wend. 75; Cleaveland v. Clap, 
5 Mass. R. 201; 1 Binney, 429; M' Cullock v. Eagle Ins. 
Co. 1 Pick. 278; 5 Wend. ,541; Phillip's Ins. 58; 5 Cranch, 

342; 2 Cranch, 45; 8 T. IL 13; Oliver v. Greene, 3 Mass. 

R. 133; 1 Conn. R. 571; l Wash. C. C. Rep. 241; Farrow 
v. Com. Ins. Co. 18 Pick. fi3; Wood v. Ward, 13 Mass. R. 

544 ; 7 Wend. 82. 
The Counsel for the defendant cited Davis v. Boardman, 

12 Mass. R. 80; and Pearson v. Lord, 6 Mass. R. 81. · 

The opinion of the Court was afterwards drawn up by 

TENNEY J. - This policy in its terms is to the plaintiff and 

others interested jointly, and not severally. All, who were to 

be benefitted by it were, at its date, owners of the vessel and 
so c.ontinued till the commencement of the action. There is 

no dispute that a loss has happened and a consequent liability 

upon the underwriters ; the parties stand here at this time 
in the same position, in which they would be placed under an 

instrument having no condition. If the same principles apply 

alike to this and ordinary contracts, the action cannot be . main

tained in the name of one only of the assured. Numerous 

cases have been cited by the plaintiff's counsel, in order to 

show that actions upon policies of insurance are exceptions to 

the general rule in this respect; but we do not perceive an 

analogy between those cases and the one at bar. It is true 

policies are informal contracts and are to be liberally construed, 

but we cannot believe that established rules are to be broken 

down unless reason and necessity justify it. Nothing is here 
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presented, which shows a severance of the contract in any 

manner, and it is not pretended, that any change has taken 

place in the interests of the assured, since the policy was made ; 

neither is it insisted that a joint action could not be maintain

ed. The policy does not purport to be to the plaintiff or any 

other as agent of the owners, but it runs to all, each being 

expressly named. In the case of "fVood v. Ward, 13 Mass. 

R. 544, which is relied upon by the plaintiff's counsel, the 

policy was to the plaintiffs, for whom it might concern. It 

was insisted that as Saunders' interest in the vessel was insured 

in the same policy, he should have been joined with the plain

tiff in order to maintain the action. The Court however, not 

taking the ground, contended for here by the plaintiffs, that 

the action could be maintained in the name of one, when 

others were jointly insured by the policy, decided in favor of 

the plaintiff on account of the peculiar language used iu the 

instrument, and say, "The plaintiff caused the insurance for 

whom it might concern, and the interest of Saunders was 

known at 'the time to the underwriters. It is in conformity 

with the contract, that the plaintiff should maintain the action 

in his own name, and it is agreeable to usage, that he should 

do so in policies in this form." The parties only can maintain 

an action on a policy of insurance, except when the same is 

assigned by consent of the underwriters; Carrol v. Boston 
In. Co. 8 Mass. R. 515. When assigned by the consent of 

the underwriters, the assignees thereby become parties. And 

since it has been usual to omit the words once used which 

made the policy available to all for whom it had been made, 

the recovery can be only for the interest which the party, 

named as the insured, had at the time. Pearson v. Lord, 6 

Mass. R. 81. An agent may maintain an action in his own 

name, if interested as a policy broker, for his principals, al

though the principal or agent may also sue. I Chitty's Plead

ings, 5. If one named in a policy have no interest, he cannot 

join in the action, but if he have an interest his name should 

be used. ~March v. Robinson, 4 Esp. R. 98; Gardner v. Bed. 
In. Co. 17 Mass. R. 613. But we find no case, where the 

VoL. vm. IG 
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general principle, that the suit shall be between the parties to 

the contract, according to its terms, when all are interested, 
and there has been no severance, so essential to prevent litiga

tion, has been violated. 
The nonsuit is confirmed. 

ToPPAN RoBIE versus EnwARD T. SMITH. 

A tenancy at will, or from year to· year, is determined by the death of the 

tenant. 

If one occupies a portion of the premises under a verbal agreement with the 
tenant at will, his right to occupy ceases at the death of the tenant at will, 
and he is not entitled to notice to quit before an entry into the premises by 
the .owner. 

TRESPA
0

ss quare clausum. With the general issue the de
fendant, by brief statement, alleged, that ·James H. Foster 
was, at the time of the supposed trespass, the owner of the 
premises, whose agent he was, and by whose direction ·he acted ; 
and that if the plaintiff ever occupied the same, it was under 
an agreement to deliver up tj1e same, whenever said Foster 
should require it; and that the plaintiff had been previously 
required to quit. 

At the trial before SHEPLEY J. it appeared that there was, 
and for more than thirty two-years had been, a brick block 
containing two dwellinghouses, one owned by the plaintiff, and 
the other by J. H. Foster, a brick wall extending from the 
front to the rear, in the centre of which was the dividing line 

between the parties. An addition had been built in the rear 

of this block, half on each lot; and in the rear of this ad

dition, had been built another, thirty-two years ago, twenty feet 

by twelve, the ridge of its roof being on the line between the 
parties. When the last addition was built, William H. Foster, 
who had conveyed to J. H. Foster, Sept. 10, 1806, occupied 

the house so owned by the latter, and continued so to do until 
he died, three or four years before the trial. When they were 
about to build this last addition the plaintiff and William H. 
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Foster agreed, that the plaintiff should pay for the whole of 
the frame, and as a consideration for it, should have the privi

lege of finishing and using a bedroom in the roof of it. In 
other respects each built his share. The plaintiff finished off 
a bedroom in the roof, twelve feet by nine, half on each lot. 

"This bedroom the plaintiff had continued to occupy as his 
own during all the lifetime of William JI. Foster, without any 

objection, and until the defendant, i11 April, 1841, by direction 

of James H. Foster, caused the roof of the additiori on his 

half to be raised, and thus made room for bedrooms in his own 
half, and took one half the bedroom so used by the plaintiff, 
and placed a partition on the line of the lots." This was 

done with no more injury than was necessary to effect the 

object. 
The Judge, for the -purpose of having the damages assessed 

by the jury, if the plaintiff should be entitled to recover, in

structed them, that on the facts the plaintiff might maintain 
the suit, and recover for the injury he had suffered by taking 
away half the bedroom. The verdict was for the plaintiff, and 

the damages were assessed at ten dollars. This verdict was to 
be set aside, and a nonsuit entered, if the plaintiff was not 

entitled to recover. 
This case was continued at the April Term, 1842, to be 

argued in writing ; but no arguments have come into the hand_s 

of the Reporter. 

Willis and Fessenden and E .. Hayes for the plaintiff. 

Fessenden and Deblois for the tJefendant. 

The opinion of the Court was drawn up by 

TENNEY J. - This is an action of trespass quare clausum 
fregit. It appears, that the defendant acted as the servant and 
by the direction of James H. Foster, in entering the dwelling
house, alleged to be that of the plaintiff~ and tearing down a 

partition in a bedroom therein. 
The estate, which the defendant is charged in the writ with 

having unlawfully invaded, was th~t of James H. Foster. The 
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rights of the plaintiff~ whatever they were, originated in an 
agreement between him and 1Nilliam H. Foster many years ago, 

when William was in the occupation of all which James 

claimed to· own; and this occupation with the exception of the 

bedroom in question was continued by William till his death, 

in 1837. William held by no written agreement with the 

owner, and can therefore be regarded only as a tenant at will 
or from year to year ; and this tenancy was determined by his 

death. The plaintiff could have no right superior to those of 
the one from whom he derived them, ,rnd so far as his occu

pation depended upon the agreement with William, the legal 

power to continue it ceased with his death. 
The counsel for the plaintiff however contended, that he 

was the tenant at will of James, the owner; and that his claim 

in this action is founded upon that relation ; that his continued 

occupation for thirty-two years, a part of which was after the 
decease of William, with whom the contract for the use of the 

bedroom was made, implies in law, that his occupation was by 
the assent of James, and that the contract is to be considered 
as made between the plaintiff and the owner, the latter having 
acted through his agent, William. They then insist that such 
a tenancy is not determined till after notice to quit ; and 

that no such notice having been given in this case, the acts 
complained of are an injury to his rightful possession. 

We have seen nothing from which such an implication as is 
contended for arises. The jury might or might not, so have 
found had the question been submitted to them. There is no 
evidence that James ever knew of the plaintiff's possession, and 

from the situation of the whole building and the manner in 

which it was occupied by the respective tenants, such knowledge 

cannot be presumed. From an agreement between a tenant at 

will and a stranger to the owner of the estate, is the assent of 
the latter, that such tenant shall occupy after the relation of 

landlord and tenant has ceased, legally inferible? No author
ities are cited in favor of the doctrine contended for, and we 
see no sufficient reason for its maintenance. 

All the plaintiff's rights arose under the agreement with the 
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tenant, and ended with the determination of his term, which 
was his life. No relation is shown to exist between the plain
tiff and the owner after the tenant's death. The jury have 
found, that no injury was done, more than was necessary to 

effect the object of the owner, which was to make an altera
tion in his own part of the building, and this alteration it was 

his privilege to make. No legal occupation of the plaintiff 
was disturbed; and this action, which is for an injury to his 

possession, cannot be sustained. 
The verdict is to be set aside 

and a nonsitit entered. 

JosEPH P. BRADBURY Sr al. verstts JosEPH SMITH. 

Where a partnership was formed between J. P. B. and H. C. wherein it 
was stipulated that the partnership should be special; that H. C. should 
be the special partner, and should contribute a certain sum "as capital 

to the common stock for carrying on the business," which was to be con
ducted in the name of J.P. B. & Co.; and the rnm was paid in and invested 
in goods, and the goods were sold and other goods purchased in their place 

with the proceeds of the sales; it was held, that whether the partnership 
was to be considered as a special one under the statute or as a general one, 

the goods became partnership property, the partnership becoming debtor to 
the partner advancing the capital to the amount a'dvanced. 

An action cannot be maintained by the members of a firm against an officer 
for attaching goods belonging to the firm on a writ against one of the mem
bers for his separate debt. 

Tms was an action of trespass by the plaintiffs as copart
ners against the defendant, then sheriff of the county of Cum
berland, for taking and carrying away certain goods, as be
longing to the copartnership, on a process against Joseph P. 
Bradbury, one of the plaintiffs, to satisfy a debt due from him 

only. 
The plaintiffs at the time of the taking were doing business 

under an agreement of which the following is a copy: -

" COP ARTNERSHIP NOTICE. 
" This is to certify that the undersigned, all of Portland, 

County of Cumberland, and State of Maine, have formed this 
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day a limited partnership under the name of J.P. Bradbury 

& Co. of which J. P. Bradbury is the general partner and 
Henry Coffin the special partner - said special partner has con
tributed $1500 as capital to the common stock for carrying 

on a general gr~cery business. The partnership will commence 

from the day of the date hereof and continue two years. 

"Portland, Nov. 16, 1840 .. " 

"J. P. BRADBURY, 

"HENRY CoFFIN. 

This was acknowledged on the same day before a justice of 

the peace, and recorded in the registry of deeds for the county 
on the next day. 

It was proved, that Coffin furnished the fifteen hundred 

dollars, being the whole capital that was to be employed in the 
. business of the firm ; that he was to have profits equal only 
to six per cent. on his investment; and that Bradbury was to 
perform all the labor and have the remainder of the profits. 
Goods were purchased with this money, sold, and other goods 
purchased with the proceeds of the sale, and the business con
ducted until the attachment took place, within the two years. 

· A verdict was taken for the plaintiffs for the value of the 
property taken by the defendant, which was to be set aside, 
and a nonsuit entered, if the action could not be maintained. 

Codman &, Fox, for the defendant, contended that. the 

partnership formed by the plaintiffs, although it might be in
tended as a special one, was in fact a general partnership. 

The statute of 1836, c. 21 I, ~ 7, provides, that in special 
partnerships, the business shall be transacted in the name of 
the special partner only without the addition of the word, 
company. In this case, the business was done in the name 

of Bradbury and company, and they cannot avail themselves 

of the privileges of the act, when they have violated its pro

visions. 
Whether it is a general or special partnership can make no 

difference in· this case. Whatever stock was bought for the 

partnership, as soon as purchased, became partnership property. 
Each partner, . therefore, had an interest in the stock; they 
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were tenants in common; and the sheriff may take and hold 
the common property for the debt of one, without being liable 

as a trespasser. 
The whole learning upon the subject is to be found in an 

article in the American Jurist for October, 1841, p. 55 to 85. 
The point has been met, and expressly decided in our favor 
in this Court in Douglas v. Winslow, in Penobscot county, 
not yet reported .. 

F. 0. J. Smith, for the plaintiffs, contended, tha't they were 
entitled to retain their verdict. 

The plaintiffs were in business under articles of limited part
nership, supposed to have been instituted pursuant to the pro

visions of the act of 1836, c. 211. They proceeded pursuant 
to the act, unless the addition of " & Co." to the name of 
the general partner in the style of their firm be a fatal de

parture from the statute. This provision of the statute is only 
directory, and this addition involves no disability or nullity 
of the firm as a special partnership, nor converts it into one 
of general partnership, against the manifest purpose of the 
parties and the intention of the law;. especially in favor of a 
party who has at no time dealt with the firm. 

But whether the plaintiffs were partners under the. statute, 
or were partners under the common law principle of contracts; 
their partnership can only be regarded, upon the proof in the 
case, as a limited partnership, assimulating in all its features, 
and in its whole nature, to a contract of agency. If so, it is 
to be respected in law by all persons, according to such limi
tations or agency. Was it competent for the plaintiffs to form 
such a partnership? If so all persons, no less than themselves, 
were bound by these stipulations, and could do nothing law
fully inconsistent with them, without being guilty of a trespass. 
This partnership cannot be regarded other than one in which 

one partner was to furnish the whole capital, in the owner
ship of which the other was in no event to have any part, but 

only in the profits derived therefrom, making it a partnership 

in only the profits. Story on Partnership, <§, 23, 27, 88, 38, 
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40, 41, 45, 51; Allen v. Dwin, 15 Maine R. 293; Loomis 
v. ltlarshall, 12 Conn. R. 6!). 

The seizure of the property was not at law justifiable. Inas

much as the facts of the case find, that the property attached 

was the property of the special partner exclusively, and pur

chased wholly with his fonds, and not otherwise, and that 

Bradbury never had, and was not, from the nature of the 

limited partnership proved, to have, any property in the corpus 
of the goods attached, but only was invested by the terms and 

nature of the partnership with a possessory interest and con

trol over the same, similar in its nature and effect to that of 

an agent, there was nothing to justify the attachment- no 

tangible property of Bradbury in the goods for creditors to 

levy upon. Rice v. Austfo, 17 Mass. R. 197; Allen v. 

Dunn, 15 Maine R. 293; Com. Bank v. Wilkins, 9 Green!. 

38. An attaching creditor of one partner can take no other 

or different interest in the partnership effects, than his debtor 

had at the time of the attachment. 

The action accrues to the plaintiffs against the officer, in 
the same manner as if the officer had attached, as Bradbury's 

property, any other interest not attachable, as in Smith v. 

Cudworth, 24 Pick. 197, and in Wentworth v. Young, 17 
Maine R. 70. If either of the plaintiffs could have maintain

ed an action, certainly the two partners could do so, by which 

is united the proprietary and the possessory interest in the prop

erty, in one suit. Wilson v. Conine, 2 Johns. R. 280; Story 
on Partnership, <§, 256. 

The opinion of the Court was afterwards drawn up by 

SHEPLEY J - Whether a partnership includes the capital 

stock, or is limited to the profit and loss, must be determined 

from the agreement and intention of the parties. In this case 

the agreement signed by the plaintiffs declares, that the " spe

cial partner has contributed $1500 as capital to the common 
stock." And there can be no doubt, that it was their inten
tion to form a limited partnership under the provision of the 

statute of 1836, c. 211. If it be admitted, that a general 
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partnership was not created by a failure to comply with the 
provisions of the seventh section of the act, which requires, 
that "the names of the general partners only shall be inserted 
without the addition of the word company or any other general 

term;" the act would still require, that the special partner 
should contribute a sum in cash, and that it should become a 

portion of the capital stock of the partnership. The act pro

vides, that "the general partners only shall transact business," 
and the goods must be purcha_sed by them. The contracts 
and bills of purchase would be between the seller and the 

partnership as the purchaser, and the goods would become the 
property of the partnership. And this would but carry into 
effect the agreement and intention of the parties ; the partner
ship becoming a debtor to the special partner for the amount 

of cash by him contributed. A loss of the goods in the shop 
by fire, or otherwise, would not have fa1Ien exclusively· upon 

the special partner as the sole owner, but upon the partner

ship. Although at the time of the commencement of this 

partnership the capital stock was all contributed by the special 
partner, the general partner would afterward be daily con
tributing to it by his time and attention to the business. It 
cannot therefore be correct to assert, that the capital stock at 
the time of the attachment, after several months' continuance 

of the partnership, remained as the sole contribution of the 
special partner. It might have happened, by a rise in the value 
of the goods first purchased, and by large profits on the sales 
of these and of other goods subsequently purchased, that the 
capital would have been more than doubled during the two 

years provided for its continuance. And as the special partner 
was to receive as profits a sum only equal to the legal interest 

on the money advanced, the general partner might at that time 
become entitled to a larger portion of the capital stock. There 

is no evidence, that the goods attached were a part of those 
originally purchased by the -cash advanced by the special part

ner. An<l if they were not, they must have been purchased 
on the credit of the partnership, or by funds partly accruing 

VOL, VllI. 16 
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from the services of the general partner rn transacting the 
business. 

Whether the special agreement, or the intention of the par

ties to it, or the legal effect of their acts, be considered, the 

result is the same; that the goods in the shop must be re

garded as the property of the partnership. And it has been 

already decided in the case of Doiiglass v. Winslow, 2 App. 

89, that such goods are liable to be attached for a separate 

debt of one of the partners. 

The verdict is to be set aside 
and a nonsuit entered. 

CaARLEs CusHM.AN versus lsAAC MARSHALL. 

In an action by an indorsee against an indorser of a note, declaring on the 
indorsement, with the money counts, and where it does not appear but that 
the plaintiff has a right of action on the note against both indorser and 
maker, he cannot rescind the contract, and on the money counts recover 
of the indorser the consideration paid him for the note, by proof-that it 
was obtained of the maker by fraud and misrepresentation, without re

turning the note to the indorser. 

ExcEPTIONS from the Western District Court, WHITMAN J. 

presiding. 
The action was assumpsit, the declaration containing two 

counts; one for money had and received; and the other 
against the defendant as indorser of an instrument of which 
a copy follows;-" Bangor, July 19, 18:34. Due Alfred 
Knight, or order, forty-nine dollars twenty-five cents in sixty 

days. Smith & Parsons." It was indorsed in blank by Alfred 

Knight and by the defendant. At the trial, the plaintiff 

abandoned the special count, and relied solely on the count for 

money had and received. 

The plaintiff offered in evidence the deposition of Parsons, 

one of the makers of the note, to prove that the note was 
without consideration, and had been obtained from them by 

Knight by fradulent misrepresentations. To the admission of 

this deposition the defendant objected, on the ground that one 
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of the signers of the note could not be called as a witness to 

impeach the note for want of consideration. The objection 
was overruled by the Judge, and the deposition admitted. 

S. Chesley was called by the plaintiff and testified, that 

sometime within three months from Jan. 1, 1835, Marshall 

called at his shop in Portland and enquired of the witness 

whether he was acquainted with the signers of the note, and 

if he considered them good. The reply was, that they were 
good. The note was then produced by Marshall, who wished 

to sell it, and said he would take part money and part goods. 

He was referred by the witness to the plaintifi: 
Marshall then went and saw the plaintiff, and proposed to 

let him have the note, if he would pay twenty dollars in 

money, and the balance in goods. The defendant was asked, 

if the note had ever been presented, and replied, that it had 

not. The plaintiff then enquired of the defendant, if the 

note was good, and if it would be paid when it was sent down, 

to which the defendant replied in the affirmative. The plain

tiff then paid for it twenty dollars in money, and the balance 
in goods, and Marshall indorsed the note, and delivered it to 
Cushman. 

The Counsel for the defendant contended, that the action 
was not maintainable upon this evidence, no demand or notice 
having been proved; that if the plaintiff would recover the 
money paid for the note on the ground of fraudulent mis
representations made by the defendant to the plaintiff, it 
should be in a different form of action, and not under the 

money count. The Judge instructed the jury, that if the de
fendant falsely represented to the plaintiff, that the note was 

valuable and justly due, knowing it was not, then the plaintiff 
was entitled to recover of the defendant the twenty dollars 

paid for the note with interest. The verdict was for the plain
tiff, and the defendant filed exceptions. 

Cadman SJ Fox, for the defendant, said they were entitled 
to a new trial, on the ground that the deposition of Parsons, 

one of the makers of the note, was clearly inadmissible ; and 
cited Deering v. Sawtelle, 4 Greenl. 191. 
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Haines, for the plaintiff, after remarking that the only ob
jection taken in the opposing argument was, that the deposition 

of Parsons was improperly admitted, said there could be no 

objection to it on the ground of interest in the deponent. The 
recovery of judgment either way could not be evidence in a 
suit against Parsons. Stark. on Ev. 1729; Gibbs v. Bryant, 
I Pick. 121; 3 T. R. 601. 

The deposition does not go to show, that the note was void 
at its creation. In a suit against an indorser, the maker may 

be called to prove a failure of consideration, or payment after
wards. Baker v. Briggs, 8 Pick. 127; Gibbs v. Bryant, 
before cited; Freeman's Bank v. Rollins, 13 Maine R. 202. 

The opinion of the Court was afterwards drawn µp by 

TENNEY J. -This is an action of assumpsit. The writ 

originally contained two counts, one as upon an indorsed note 
against the defendant as indorser, and the other for money 
had and received. The plaintiff abandoned the first, and 

under the other sought to recover the amount paid the defend
ant for the note, on the ground, that the same was originally 
obtained of the makers, by misrepresentation and fraud, which 

were known to the defendant ; and therefore the plaintiff 

received no consideration for the sum, which he parted with in 
the purchase of the note. 

Can this action be maintained? The plaintiff still holds the 
note and has made no offer to give it up to the defendant. It 
is indorsed in blank by the payee without date and there is 
nothing in the case to show that it was not negotiated at the 
time it was made. Whether it came into the hands of the 

one to whom it was negotiated bona fide, and in the due 

course of business, unaccompanied with any circumstances 

calculated to awaken suspicion, was not a question made at 
the trial. It does not appear that the plaintiff had reason to 
suspect any want of consideration in the note. He it seems 

relied upon the makers, and also upon the defendant, as he 
took his indorsement, which was unnecessary, if he did not 
intend to hold him. The note may still be recovered of the 
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makers; and it is not seen how a jndgment in this action will 
defeat it. The defendant is liable by virtue of his indorse

ment, unless the plaintiff by his own !aches released him. 
Colt v. Barnard, 18 Pick. 260. Every indorsement is a new 

contract, unless it be qualified, which renders liable him who 
makes it. 

The means of resorting to all the parties to the note the 
plaintiff retains in his own hands. He seeks to recover back 

the consideration paid therefor, where he still has, subject to his 
own control, what was passed to him as an equivalent. It is 
not a case where there has been a partial failure of considera

tion by means of fraud, and the claim is for the loss sustained 
by the difference between the real value of the article pur

chased, and what it was fraudulently represented to be. The 

attempt is to rescind the contract as being destitute of consid

eration entirely. Before the suit can be maintained, we think, 
there should have been an offer to surrender the note to the 
defendant, and thereby release him from his liability on the 

indorsement, and restore to him, what he may make available. 
Thurston v. Blanchard, 22 Pick. 18; Ayers Sf al. v. Hewett. 
19 Maine R. 281. Other important questions are presented 

jn th~ e,xceptions, which we consider it unnecessary to discuss. 
Exceptions are sustained, 

• 
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JouN SPRING versus vVILLIAM P. HAINES, Adm'r. 

The mortgagor has no right to have a pnrt of the mortgaged premises, under 
any circumstances, estimated in payment of his debt, with a view to the 

redemption of the residue. 

A foreclosure of a mortgage cannot take place as to one part of the mortgaged 

premises, and not as to the rcsid,ie. If the mortgagor has a right to redeem 

any part, he has a right to redeem the whole. 

And so long as the mortgagor is suffered to remain in possession of any part 
of the mortgaged premises, his right of redemption to the whole will con

tinue. 

Tms was a bill in equity to redeem certain real estate, mort
gaged by Spring to the late Samuel Parkman of Boston, on 
whose estate in Maine the defendant is administrator, de bonis 
non. 

The hearing was on bill, answer and proof. The principles 
upon which the bill, which was drawn by the late A. G. Good
win, was intended to have been supported, as they appeared 
upon its face, are stated in the opinion of the Court. 

The answer alleged that Spring had conveyed to a third 
person his right to redeem, and therefore he could not ·redeem ; 
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denied that any right existed to redeem any of the property 

mortgaged, because entries had boon m:ulo at different times 

upon each parcel, and three years had elapsed thereafter with

out redemption ; and asserted that if the right existed to redeem 

a portion of the mortgaged premises as alleged in the bill, still 

that the land to which the title had become absolute in the 

l1eirs of Parkman, and the money paid, with the rents and 

profits of the estate, did not amount to the sum due upon the 

mortgage ; and that no tender had been made of the balance. 

An account with the estate was annexed, charging the amount 

due, and crediting the sums received. From this account it 

appeared, that the heirs of Parkman had sold and conveyed 

several tracts of the mortgaged estate, admitted on both sides 

to have been foreclosed by an entry and possession for three 
years. 

Bradley argued for the plaintiff, and on the point on which 

the decision was based, contended that when the debt is once 

paid, the mortgage is discharged. Tho payment may be made 

in land as well as in money. If the mortgagee chooses to enter 

upon a part of the several tracts of land included in the mort

gage, and continues in possession for three years, the title be

comes absolute in him, and he may convey it, and the purchas
er becomes seised of an indefeasible estate. In this case many 

of the parcels of land had been actually conveyed before the 

filing of this bill. If the mortgagor wishes to redeem, he can 
only have the remaining estate as to which no foreclosure had 
taken place. He ought not to be compelled to pay the whole 

debt, and receive back but a portion of the estate mortgaged. 

If the mortgagee takes possession of the whole property mort

gaged at the same time, then he will have the whole land, or 

the money for the entire debt. But if he chooses to take pos

session of but part of the property, and obtains an absolute 

title to it, he must take it in full payment of the debt, if it be 

of sufficient value, and if not, in part payment. If this be 

not correct, then when a large number of tracts of land, lying 

in three counties in this State, and in an adjoining State, as in 

the present case, are included in the same mortgage, the mort-



YORK. 

Spring v. Haines. 

gagee can never safely sell and convey any part of the land, 
on which he has made an entry and foreclosure by three years 
possession, until he has ascertained to a certainty, that there 

has been a legal foreclosure of every parcel. 'I'his view of 
the case is believed to be supported by abundant authorities in 
New England. Their course of proceeding is so entirely dif
ferent; that the English and New York decisions are wholly 
inapplicable. Dexter v. Arnold, 1 Sumn. 119; Newall v. 
Wright, 3 Mass. R. 1:54; Amory v. Fairbanks, ib. 562; 
Amory v. Francis; 16 Mass. R. 312; Omaly v. Swan, 3 
Mason, 474; Gordon v. Lewis, 2 Sumn. 155; West v. Cham
berlain, 8 Pick, 338; Briggs v. Richmond, 10 Mass. R. 396; 
Hedge v. Holmes, ib. 381. 

Haines, pro se, contended that the· statute of 1821, c. 39, 

respecting mortgages, contemplated that 'the whole amount of 
the debt secured should be paid or tendered, to obtain a re
conveyance. The only case in which the land is to l,>e taken 
by the mortgagee at a valuation is, when he has foreclosed 
the whole, and brings his suit to recover a balance due to 
him. The redemption of land mortgaged must be of the entire 
estate mortgaged, and_ not of separate parcels. Nothing but 
actual payment, or tender of payment, of the whole debt se
cured by the mortgage, will discharge it. The mortgagee 
cannot be compelled to take a part of the land at the appraisal 
of men in satisfaction of his debt. And yet such would be 
the effect of the principle contended for. The mortgage is 
viewed differently, when relief is sought by the mortgagor and 
mortgagee. Saunders v. Frost, 5 Pick. 259 ; 1 Powell on 
Mort. Rand's Ed. 336; Mann v. Richardson, 21 Pick. 359; 
Crosby v. Chase, 5 Shepl. 369; 4 Kent, 163; 2 Story's Eq. 
'§, 1023, and note; Batchelder v. Robinson, 6 N. H. R. 12. 

The opinion of the Court was by · 

WHITMAN C. J. - The bill in equity, in this case, sets forth 
a mortgage by the plaintiff to the defendant's intestate, of sun
dry parcels of real estate, and that an entry has been made 
into some of the parcels, and with respect to these, that the 
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mortgage has been foreclosed by the lapse of time jince such 

entry. The ·plaintiff claims to have a right to redeem the 

residue; and to have the parcels, so entered upon, estimated, 

and to have them accounted for al such estimate, as so much 

paid towards the debt, to secure which the mortgage was 

made ; and alleges that the amount of such estimate, together 

with the receipts of the rents and profits of the whole mort

gaged premises, and sundry pa~ments otherwise made, are 

more than sufficient to pay the debt originally due, with in

terest thereon ; and prays, that the other parcels of said prem

ises, in referer:ice to which he avers that the mortgage has 

not been foreclosed, may be deemed to be restored to him . 

. It appears to us that the ground relied upon by the plaintiff 

is wholly untenable. The positions assumed are novel and un

precedented. The cases which he cites are dissimilar to the 

one here presented. They are cases in which creditors. were 

seeking, to recover their debts secured by mortgage. In such 

cases, if the mortgage had been foreclosed, the creditors were 

holden to account for the value thereof towards the payment 
of their debts. But no case is to be found in which the mort

gagor has been considered as having a right to have a part of 

the mortgaged premises, under any circumstances, estimated 
in paym()nt of his debt, with a view to a redemption of the 
residue. 

Besides, the plaintiff is mistaken in supposing that a fore

closure may take place, as to one part of the mortgaged 
premises, and not as to the residue. If be has a right to re

deem any part he has a right to redeem the wh.ole. So long 

as the mortgagor is suffered to remain in possession of any 

part of the mortgaged premises his right of redemption to the 

whole will continue. A different doctrine would be attended 

with perplexities, to which the mortgagor is not to be subjected. 

While the mortgagee ,might have possession of part of the 

mortgaged premises, neaply equivalent in value and income to 

his debt and interest, the mortgagor might well remain quiet, 

he being left in the po~session and enjoyment of the residue. 

If the mortgagee should, subsequently, before his right of eutry 
VoL. vm. 17 
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was gone,. enter upon the residue the mortgagor could not 
redeem without paying the whole debt. And if a foreclosure, 

as supposed in this case, had taken place, as to a part, he 
must pay the whole debt in order to redeem the residue, and, 

at the same time, lose the part, as to which there would have 
been a foreclosure. The law would not sanction such an 
iniquitous procedure. The plaintiff's bill must therefore be 
dismissed with costs for the defendant. The conclusion to 
which we have arrived is fully supported by Cruise, title Mort
gage XV, ch. III, <§, 66 and 67. 

Me1n. - SHEPLEY J. was called upon to give his deposition, to be used in 
this case, and took no part in the decision. 

JAMES RANGELEY versus JoHN SPRING. 

Where a party has so conducted himself, as wittingly and willingly to lead 
another into the belief of a fact, whereby he would be injured if the fact 
were not as so apprehe11ded, the person inducing the belief will be estop
pod from denying it to the injury of such other person. 

lf ~ne procures a conveyance of land to be made, and is the go-between 
of the parties in accomplishing it, he will not be allowed to question the 
rights of third persons from thence innocently deriving title. 

Although the estate is held in her right, a woman under coverture cannot be 
bound by her verbal assent or actual know ledge of a conveyance of her 
lands by her husband; and therefore her knowledge of or assent to such 
conveyance, is not necessary in order to render the deed operative against 

the husband. 

Tms was a writ of entry demanding certain lands in Saco. 
The land was the property of Olive Spring, the wife of John 
Spring. On Jan. 4i 1830, Spring and wife mortgaged the 
property to the Saco Bank, and before the charter of the 
corporation expired by its own limitation, the bank assigned 

the mortgage to Jonathan King, Samuel Hartly and George 
Thacher for the benefit of the stockholders. On or about May 
10, 1833, the precise day not having been shown, the trustees 
entered into the premises to foreclose the mortgage. At the 
time the mortgage was made, the bank gave back a paper 
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wherein they engaged, that when the money was paid, they 
would re-convey the estate to Mrs. Spring or to her heirs. 

On the ninth or tenth of May, 1836, the last day before the 

right of redeeming the land would cease to exist, Spring 
offered to the trustees a check drawn by David Webster on a 
bank in. Portland, and payable to the bearer, for the sum of 

five thousand dollars, and offered to pay the balance, about 

$ 200, in cash. The trustees declined to take the check of 

Webster as money, and it was finally agreed, that the trustees 
should take the check and an assignment of a policy of insur

ance before that. time obtained by Spring on the house, and 

that if the check was paid at maturit} it should be the same' 

as if paid then. The check was delivered t9 the trustees, and 
on the next day the policy was assigned. At this time the 
name of Webster was not mentioned, excepting as drawer of 

the check. On July 12, 1836, the amount due on the mort

gage, $5190,95, was paid to the trustees, the proceeds of the 

check being a part thereof, and was on that day credited to 

the stockholders by the trustees as the "balance due on mort

gage of the Spring property." The trustees made a deed of 

quitclaim to David Webster, dated July 30, 1836, purporting 

to have been acknowledged July 13, 1836, and recorded 
Feb. 13, 1837. The material parts of this deed, and the facts 
in relation to the execution and delivery thereof, will be found 
in the opinion of the Court. The defendant objected to the 

introduction by the plaintiff of any part of the recital in the 
deed of the trustees .to Webster, following the description of the 
premises, as inoperative u"ttn the defendant, and illegal in its 

character, the defendant being no party to the deed. The 
objection was overruled. There was testimony in relation to 

a copy of a writing from "\Vebster to Spring, made at the re

quest of Webster, and of certain conversation between the 

witness and Webster. Spring was not present, and there was 

no evidence of the delivery of the paper to Spring. This evi
dence was objected to by the counsel of Spring, but was admit

ted. This p&per w&s dated July ninth, 18:36, and recited, that 
on the thirteenth of the same month the trustees had made a 
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conveyance ·of tho property to him, and contained a promise 

by Webster to convey the property to Johri Spring on being 

paid the sum of $60li,60 in three years from date. ·web
ster,.April ·1s, 1838, conveyed the land to Burnham. Rangely 

recovered judgment against "\Vebster and Burnham, and on 

June 28, 1839, levied his execution on the land mortg-.ged by 

Spring and his wife to the bank, as the property of Burnham. 
There was no evidence that Mrs. Spring had knowledge of 
any of the transactions after she signed the deed to the bank. 

The land was of much greater value th.an the amount due on 

the mortgage. There was other testimony in the case having 
no material relevancy to the points on which the decision was 
made. 

The counsel for Spring requested EMERY J. before whom 
the trial took place, to give to the jury several instructions, 

and among them, that the reception of the check under the 

agreement, and the receipt of the money by the trustees and 

stockholders, and the taking of further additional security by 
accepting the assignment of the policy of insurance, were a 
waiver of the entry to foreclose the mortgage, and an admis
sion that the property was then, and was to be continued, a 
subsisting mortgage. The J u:dge declined to girn this instruc
tion. 

Also, that the jury must be satisfied, that Mrs. Spring was 
apprised of and assented to whatever arrangement or acts of 

her husband which related to the conveyance from the trustees 
to David Webster, to render the conveyance to Webster effect: 

ual to pass the title. This was giv'11 as an instruction by the 

Judge. 

The verdict was for the tenant but was to be set aside, if 
the ruling or instructions wer(i erroneous as to the rights of the 

demandant. 

There were motions for a new trial for several distinct causes, 
one of which was because the verdict was against evidence. 

Howard, for the dcmandant, among other grounds on which 
he contended that the verdict should be set aside, urged that 

the tenant was estopped from setting up as a defence, that 
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nothing passed to vV ebstfir by the deed of the trnstees to him. 

The deed to Webster was obtained through the agency of 

Spring, and he had the benefit of it as a valid deed. To ena

ble the tenant to defeat the deed, under the circumstances of 

this case, would operate as a gross fraud, which a court of jus

tice can never sanction. 

There can be no waiver of an entry to foreclose by parol. 

Scott v. :McFarland, 13 .Mass. R. 309. 

No notice to Mrs. Spring, she being under coverture, was 

necessary, and the verdict, for that cause alone, should be set 

aside. 

Bradley, for the tenant, contended that there could be no 

estoppel in this case, for no person can be precluded from 

showing the truth by the recitals in a deed between third per

sons. This principle is found in all the books on this subject. 

Nor was there any estoppel on the ground of Spring's standing 

by and seeing \Vebster advance his money on property which 

belonged to Mrs. Spring. The check was given at least sixty
.four days before the deed was made, and if the deed rehted 

to this money, it was merely as security for a precedent debt. 

There was no question of fraud raised at the trial. Whether 

there is fraud or not, is always to be submitted to the jury. 
Jackson v. Timmerman, 7 Wend. 437 ; Parker v. Nichols, 
7 Pick. 116; Jackson v. Peek, 4 Wend. 304. 

Besides, had the fact been found by the jury, this principle 
could not operate as an estoppel at law, but only in equity. 
Heard v. Hall, 16 Pick, 460. This principle is limited to 

personal property. The Sarah Ann, 2 Sumn. 206. But if 

this was in a Court of equity, that Court would never suffer 

the property of Mrs. Spring, worth twice the amount of the 

mortgage, without her consent to go to pay the debts of Web
ster. If the paper from Webster, promising to convey to 

Spring, is in the case, he was guilty of a fraud in com'eying 

to Burnham before the three years expired. Rangeley saw 

on the record that the property was mortgaged by Mrs. Spring1 

and had sufficient notice to put him on his guard. 
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There was no conveyance of the estate by the trustees to 

Webster. The instrument was on its face but a discharge 

of the mortgage. Wade v. Howard, 11 Pick. 289; 6 Peters, 

383. 
In this case the property in controversy belonged to Mrs. 

Spring, and when she executed the mortgage she took back a 

paper, that the reconveyance should be to her. Her rights 

could not be affected by any acts of her husband. If the de

mandant can recover, the course taken operated to transfer the 

real estate to Webster, without her assent or knowledge. The 

levy is not upon a life estate ; the action demands the fee, 

and throughout, the demandant has gone for the whole. The 

husband by redeeming a mortgage can acquire no title to lands 

of his wife. Here the mortgage was made for his benefit, and 

he was bound to redeem the land from it. The moment the 

money was paid, the land was restored to her. The rights of 

the wife cannot be affected by any entry into her land under 

the mortgage without her assent or knowledge. Hadley v. 

Houghton, 7 Pick. 29; Swan v. Wiswall, 15 Pick. 128; 
Peabody v. Patten, 2 Pick. 51S. The last instruction of the 

Judge was therefore right. 

But if that instruction was erroneous, still upon the facts in 

this case, appearing as well from their evidence as from ours, 

upon one principle, we are clearly entitled to retain our verdict. 

The reception of the check and of the policy was in itself a 

waiver of the entry to foreclose the mortgage. The money 
was actually received and credited, as money received on the 

Spring mortgage, on the twelfth of July. The mortgage then 

ceased to exist, not by a foreclosure, giving a title in the prem

ises to the trustees, but by a redemption of the mortgage by 

payment of the money due.. If the trustees had brought a 

writ of entry on the next day to recover the land mortgaged, 

it could not have been sustained. They had received the debt, 

and thereupon the estate was instantly relieved from the incum

brance of the mortgage. The trustees had no more right to 

the premises, than they would have had, if the mortgage had 

never been made. The ei;tate belonged to Mrs. Spring, as 
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soon as the money was paid and received on the twelfth. 
Webster then had not been heard of in the business. The 

deed by the trustees to Webster made afterwards, whether on 
the thirteenth or the thirtieth of July is immaterial, passed 

nothing to Webster. The levy on the premises by the de
man<lant gave him no title thereto; and he cannot maintain 
this action without showing a title. Quint v. Little, 4 Green!. 
495; Dexter v. Arnold, 1 Surnn. 118; Fay v. Valentine, 5 

Pick. 418; Batchelder v. Robinson, 6 N. H. R. 12; Flan
ders v. Barstow, 6 Shepl. 357; Cutts v. York M.an'g Co., 2 
Shep!. 326 ; Clark v. Wentworth, 6 Green!. 259; Gray v. 
Jenk8, 3 Mason, 527 ; Le'ighton v. Shapley, 8 N. H. R. 359; 
Jackson v. Crafts, 18 Johns. R. 110; Eaton v. Simonds, 14 

Pick. 98. 

The opinion of the Court was drawn up by 

WHIT MAN C. J. -This is a writ of entry, wherein the plain

tiff seeks to recover of the defendant certain real estate in 

Saco. He sets up a levy upon the estate, which is admitted 
to have been made in due form, in satisfaction of a judgment 
by him recovered against David Webster and Daniel Burnham; 
so that the plaintiff may be deemed to have a right to recover 
against the defendant, provided either said Webster or said 
Burnham had such an estate in the premises levied upon as 
would pass by the levy. It appears that Webster had con
veyed it to Burnham, and that the levy upon it was as his pro
perty. The plaintiff, to prove the title to have been in Web
ster, before his conveyance to Burnham, introduced a copy of 
a deed from the registry, which purported to have been made 
to Webster before he conveyed to Burnham, by Jonathan King 
and others, as the trustees of the Saco Bank; and also a copy 

from the registry of a deed of mortgage made by the defend

ant and his wife, in her right, of the premises to said Bank, 

which, with the premises dtscribed therein, appeared to have 
been assigned to said trustees, for the purpose of effecting a 

close of the concerns of that institution. And it appeared, 
that the Bank had entered for condition broken ; and that 



tURK. 

Itnug<:!C'y 11
• Spriug. 

more than three years had elapsed thereafter before the 

making of the deed to vV cbster. Proof was introduced by 

the plaintiff ten<ling to :;:how, that vV eLstcr had loaned to the 
defendant a sum of money, being the amount necessary to pay 
the debt, to secure wfoch, the said mortgage had been given, 

and which he paid to said trustees, and requested them to 

make the conveyance aforesaid to the said -,v ebster ; that the 
conveyance so made, together with the original mortgnge deed 

and notes described therein, were delivered to· the defendant, 

the said W cbster not being present at the time ; that the deed, 

so made by the trustees to said Webster, was, by the defend

ant, delivered to the said vVebster, on receiving from him an 

agreement in writing, but not under seal, in which it was stipu

lated, on the part of said Webster, that, if the defendant should 
pay him $6017,60, with interest, within three years from the 
date thereof, he would convey, by a quitclaim deed, all his 
right to the premises to the defendant and his wife. 

In the deed, made by the said tri.1stees to Webster, is the 

following description and recital, viz.: - "In consideration of 
five thousand one hundred a.nd ninety dollars and ninety-five 
cents, paid by David Webster, &c. the receipt whereof we do 
hereby acknowledge, do hereby remisc, release, bargain, sell 
and convey, and forever quitclaim unto the said David Web
ster, his heirs and assigns, all the right title and interest in and 
to the land and buildings in sa.id Saco, described in a deed 
of mortgage, made by John Spring and Olive, his wife, to 
said corporation, dated January 4th, 1830, and recorded in the 

registry for York County, book 135, p. 28, reference being had 
to the said deed for a more particular description, entry having 

been made to foreclose, and the right of redemption having 

expired, and said Webster having, at said Spring's request, 

paid the amount which would be due on said mortgage. This 

release is made to the said W ebst<;,r at the request of the said 
Spring and ·wife, and is intended to discharge all title acquired 
by said corporation, the mortgage having been assi~·ned to us 
in trust." There was much other evidence adduced at tho 

trial, tending to prove, on the one hand, that the mortgage 
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had been foreclosed, and, on the other, that it had not, which 
we deem it unnecessary to take into consideration. 

We think it clearly deducible from the testimony, that the 

deed, from said trustees to Webster, was made at the request 
of the defendant; and that it passed through his hands to 
Webster at the time he took from W ebstcr the writing condi
tioned to reconvey, &c. Under such circumstances we think 
he must be estopped to aver against the plaintiff, however the 
understanding may have been between him and Webster, that 

the deed, so made and delivered by him to Webster, was in

operative, particularly, as the plaintiff does not appear to have 

any other knowledge of the transactions, between Spring and 
Webster, than such as he was enabled to obtain from the reg

istry of deeds. We are not to presume that the defendant 

intended a fraud upon Webster and his assigns; and therefore 
must consider the plaintiff as having a perfect right to hold the 

estate against the defendant for the term of his life at least. 
It is a principle in equity, if a man will stand by and see an

other make expensive erections on land claimed by him, and 
give no notice of his claim, he shall. be enjoined from after

wards making claim to the same, to th€ injury of him who 

may have made such erections ; and so if a man will stand by 
and see another purchase real estate, believing that he is 
acquiring a good title thereto, and gives no intimation that the 
land is his, he shall not afterwards be allowed to make claim 
.thereto. Wendell v. Van Rensselaer, 1 Johns. Ch. Ca. 344, 
and cases there cited ; Storrs Bf al. v. Barker, 6 Johns. Ch. 
Ca. 166. And a similar principle has been recognised at 
common law, Hatch v. Kimball, 16 Maine R. 146. In this 

case the defendant, not merely stood by, but he procured 
the conveyance to be made, and was the go-between of the 

parties in accomplishing it. It would be a reproach to the 

law, if, in such case, he could be allowed to question the 

rights of third persons from thence, innocently, deriving title. 

There are numerous cases in which, if a party has so conduct

ed, as wittingly and willingly to lead another into the belief 
of a fact, whereby he would be injured, if the fact were not 

VoL. vrn. 18 
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as so apprehended, the person inducing tho belief will be 
estopped from denying it to the injury of such person. 

The verdict, in this case, was taken subject to the opm10n 

of the Court upon the correctness of the ruling, and instruc

tions of the Judge, who presided at the trial. The Judge 
instructed the jury that they must be satisfied, that-:Mrs. Spring 

was apprised of, and assented to the arrangements or acts of 
the defendant, in order to render the conveyance to Webster 
effectual to pass the estate. This instruction, we cannot 

regard, as having been properly given. Her knowledge or 
verbal assent, could have had no effect upon the operation of 
the deed. Although the estate was held in her right, she 
could not have been bound by her verbal assent, or actual 

knowledge of the conveyance. This instruction, if regarded 
by the jury, and we cannot doubt that it was, must have tend

ed to mislead them; for it is very clear, that there was no 
evidence in the cause tendin;; directly to prove that she knew 

any thing about it. 

A new trial therefore oughit to be granted as well on account 
of the misdirection of the Judge, as because the verdict is 
clearly against the weight of evidence and the manifest justice 
of the case. 

JonN T. PArNE versus JoNATHAN TucKER SJ- al. 

Paro! proof of an acknowledgment by a principal that an agent had authority 
under seal to enter into a scaled contract obligatory upon his principc1l, is 
not competent evidence of such authority. 

DEBT on a bond to the plaintiff, dated Nov. 18, 1835, 

signed by Tucker and by Thomas J. Goodwin, the other de

fendant, by Amos G. Goodwin, stipulating to convey certain 

real estate, for a consideration acknowledged to have been 
received. The defendants pleaded that the obligation de
clared on was not their deed,. and, by brief statement, P?rform
ance on their part. On Nov. 24, 1835, the bond was assigne~ 

to John Gowen, and the action was brought for his benefit. 
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At the trial, before Em:RY J: the bond was offered m evi
dence, and the execution proved, by the subscribing witness, 

on the part of Tucker, and that it was signed by "Amos G. 
Goodwin•for Thomas J. Goodwin," the latter not being pres

ent at its execution. Amos G. Goodwin had deceased before 
the commencement of the action, and T. J. Goodwin had been 

appointed his administrator, but afterwards resigned the trust, 
and another was appointed. 

The subscribing witness testified, that in June, 1840, before 

the commencement of the suit, and after the death of A. G. 

Goodwin, "in conversation with Thomas J. Goodwin as to 

his brother A. G. Goodwin's estate, as to its solvency or insol
vency, speaking of claims against the estate, I named the bond 

to Paine assigned to Gowen ; he said it was not against the 

estate, but that Amos signed it as his attorney and for him ; 
he said it was not Amos' bond, but his, and signed by Amos 

for him as his agent or attorney; he said Amos had authority 

from him to sign the bond for him ; that it was not a claim 
against the estate; I did not ask him whether Amos had a 

power of attorney ; no writing authorizing Amos to sign was 

produced at the time of signing." Another witness testified, 

that he was in company with John Gowen and Thomas J. 
Goodwin immediately before the suit was commenced; "that 
Gowen, who held a paper in his hand they called a bond, 
asked Goodwin if that was his signature, if he acknowledged 
that signature ; he admitted it to be good made by his brother; 
Gowen said he wanted a title; Goodwin said a bond was all 
that was meant for a title; Gowen asked if he admitted that 
signature, and he admitted it; and that the conversation was 

in T. J. Goodwin's office." The report of the case does not 

show, that any objection was made to the admi.ssion of this 

testimony. 
After the statement of the testimony, the report states, that 

" the defendants objected to the siifficiency of this testimony 

to prove the execution of the bond by T. J. Goodwin, or the 

authority of A. G. Goodwin to execute the same for him. 
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But the Court admitted it." The bond was then read to the 
jury, and the same testimony was considered as before them. 

After testimony in relation to performance, and as to the 
amount of damages, had beet1 introduced, and after the argu
ments had been concluded, the report states, that " upon the 
question as to the execution of the bond declared on by Thomas 
J. Goodwin, the Judge instructed the jury, that as Thomas J. 
Goodwin was not present at the time it was signed by Amos 
G. Goodwin, as his attorney, that they must not be wiser than 
the law; and that the law does not authorize one to sign a 
deed for another, not in his presence, by any authority not un
der seal ; and that the plaintiff must give the jury reasonable 
satisfaction, that Amos G. Goodwin had such authority to exe
cute this deed." 

The verdict was for the plaintiff, and was to be set aside, 
" if the instructions or rulings of the Court to the jury were 
erroneous." Objections were made to the instruction of the 
Judge in regard to performance, but they were not taken into 
consideration in the decision by the Court. 

N. D. Appleton, for the plaintiff. 
The sufficiency and competency of the evidence to prove 

th() authority of A. G. Goodwin were objected to by the de
fendants at the trial. Parol evidence is not competent to prove 
an authority to sign and seal a bond. Story on Agency,'§, 49; 
Paley on Agency, 132; 7 T. R. 203; 2 Kent, 613; 1liilliken 
v. Coombs, 1 Greenl. 343; Blood v. Goodrich, 9 Wend. 68. 

The only exception is when the principal is present. Story on 
Agency, '§, 51. 

Had there been an authority under seal, it should have been 
produced. Parol evidence cannot be substituted for written. 

1 Stark. Ev. 387; Greenl. Ev. 98; 2 Stark. Ev. 31; 1 Esp. 
N. P. 115. 

The necessity of showing an authority under seal is not su ... 
perseded by any admission or acknowledgment. 1 Stark. Ev, 
283, 320; Doug!. 216; 2 East, 187; 4 East, 53; 9 Johns. 
R. 136; 1 Mass. R. 482 ; ti Mass. R. 440. 

The testimony amounts to ~nly a parol ratification, and this 
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is not sufficient. Stetson v. Patten, 2 Greenl. 35"8; Story on 
Agency, <§, 49, 232; Hanford v. JJl'J.Yair, 9 Wend. 54; .Mil
liken v. Coombs, I Green!. 343; Blood v. Goodrich, 9 Wend. 

138; Emerson v. Coggswell, 16 Maine R. 77. 

J. Shepley, for the plaintiff. 

No question was raised at the trial, nor does any appear in 
the report, arising from want of taking any preliminary steps, 
such as giving notice to produce papers, or making search for 
them, prior to the introduction of the testimony. Had any 

such been made, the proof was at hand, and ready, to obviate 
the objection. Unless the objection is made before the intro

duction of the testimony, it is too late to do so afterwards. 

This is a principle familiar to all hav'ing the slightest acquaint
ance with the law of evidence, and is founded on the princi

ples of common honesty - that a man should make his objec

tions, when the other party has an opportunity to remove them 
by proof, or they are to be considered as waived. Nor do I 
understand the counsel for the defendants to take such ground 

now, but to insist that it was " insufficient" to prove the 
issue; that it was not the right description of evidence re

quired by law. This was a mere preliminary proceeding to 
satisfy the Judge, that the paper should be read, in which no 
exceptions can be. taken. By " admitted it" in the report, 

was intended the bond, not the evidence already in. The 
conclusion of the report was thus purposely made by the 
Judge to obviate the objections made by the plaintiff to the 
report as it stood, and states, that the verdict was to be set 
aside only in case " the instructions or rulings of the Court 

to the fury were erroneous." The only inquiry then is, 
whether the instruction was right. It is, "that the law does 
not authorize one to sign a deed for another, not in his pres

ence, by any authority not under seal ; and the plaintiff must 

give the jury reasonable satisfaction that A. G. Goodwin had 

such authority to execute this deed." The jury found that he 

had such authority under seal by finding for the plaintiff under 

that instruction. The proof was by parol, and the inquiry is, 
could it legally be done in that manner. 
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The quesfion then is, whether it is competent to prove that 
his agent had an authority under seal, by parol proof that the 
defendant admitted the fact. 

This question is entirely different from proving a parol 

ratification of the act of the agent, where it appeared that 
there was no valid authority origin_ally. The case here pre
sented has nothing to do with ratification, where there was 
originally no authority, but merely relates to the mode of 
proving that there was originally competent authority. The 
case, Blood v. Goodrich, 12 Wend. 525, is decided on this 

distinction. The same case had once before been before 

the Court, 9 Wend. 68, cited for defendants, and it was there 
held that a ratificatiQn of ·the act of an agent, acting without 
authority, must be by writing under seal. On sending the 
case to a new trial, the proof was by _parol, that the defendant 
admitted that the agent had competent authority. The Court 
held this to be competent and sufficient proof of .the fa~, con
sidering it a distinct question from the former. The counsel 
for the defendants admits, that when the paper is signed and 
sealed by the agent for the principal in his presence, that parol 

evidence is competent and sufficient to prove this fact, of his 

being present, and thus proving his authority by parol. Such 
doubtless are the decisions. But will he tell me, when the 
paper is signed in precisely the same manner, what is the dif
ference in principle, between proving by parol, that the de
fendant was present at the signing, and proving in the same 
manner the admission of the defendant that his brother had 
sufficient authority to act for him? The case of Jackson v. 
Livingston, 7 Wend. 136, goes farther than our case requires; 

Green!. Ev.~ 96, 97; The King v. Bigg, 3 Peere. Wms. 
427. To show that Blood v. Goodrich is in point, these 
words are cited from it. The Court, speaking of the authority 

of an agent to sign a paper under seal, say the proof was 
"an admission by parol, that the contract was originally legally 

and properly executed. Such eyidence is proper, and if un

contradicted or unexplained, conclusive upon the party making 
the admission. The evidence offered in this case was suffi
cient, and should have been received." 
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As before remarkeJ, the case now before the Comt, is not 
parol proof to ratify the act of one assuming to act as the 

agent of the party without any authority, but parol proof of 

the admission by the party, that his agent originally had the 

authority. It is believed that no authority can be produced 

opposed to this principle. And indeed it is but the well known 
principle that even a convEyance of real estate, where the 

rights of third persons, have not intervened, may be proved by 

the admission of the party. 
Here the plaintiff had a right of action against either T. J. 

Goodwin, or against the estate of A. G. Goodwin if he acted 

without authority. The plaintiff applied to the defendant to 

know to whom he was to look. He said the plaintiff's claim 

was against him, and not against the estate. After this the 

defendant should not be permitted to come into Court and say, 
that the agent acted without authority. 

But were this a case of ratifying an act of the agent, under 

seal, when no authority existed at the time, by parol or by the 
acts of the party, the best authorities, as well as reason and 

principle, are in favor of its competency. I do not propose to 
enter into the argument, but merely refer to a few authori

ties. 
The general rule is admitted to be that an agent or attorney 

may be appointed by parol, or proved by acts or implication. 
Story on Agency, <§, 47. - Even where the statute of frauds 
requires that the contract should be in writing to be valid, the 
authority to sign may be by parol. Idem, <§, 50. It is true, 
that the author says there are exceptions to this rule, one of 
which is, that an authority to sign a deed must be by deed, 
" by analogy to the known maxim of the common law, that a 
scaled contract can only be dissolved or released by an instru

ment of as high authority or solemnity." The author admits 

that this principle has not been carried out; ~ 50, 51. But 
the very foundation of the exception has been overruled, and 

is no longer law. A sealed contract can be released or 

dissolved by parol. Green!. Evid. <§, 303. The author of 

'the work on agency states another exception, equally well 
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founded in authority, that ratification by a corporation must 
be by an act under seal of the corporation. ~ 52. This doc
trine has long since been decided not to be law in this coun
try. The opinion of the aUlthor, on the whole, it seems to me, 
is laid down in the commencement, that the exception to the 
general rule applies only to an authority to convey real estate, 
which should be by writing under seal acknowledged and re
corded. Story on Ag. ~ 48. And such seems to be the 
opinion of Judge KENT. 2 Com. 3d Ed. 612, 4th Ed. 611. 

And where the authority of the agent should have been under 
seal, but was merely by parol, equity will compel the principal 

to confirm and give validity to the deed. Story on Ag. ~ 49. 
The mode of the appointment of an agent is a matter between 
him and his principal. And to hold that the principal may 
receive the benefit of such contract under seal, and then avoid 
responsibility because the party injured cannot produce a sealed 
authority, however clearly he may prove that the agent acted 
by direction of the principal, and that he had received the 
consideration, is but to permit an adherence to antiquated and 
technical, if not obsolete, rules to sanction injustice and legalize 
iniquity. The Court in Massachusetts, on a full consideration 
of the subject, have repudiated the doctrine here urged for 
the defendants. Cady v. Shepherd, 11 Pick. 400; Hewes v. 
Parkman, 20 Pick. 90. 

The opinion of a majority of the Court, SHEPLEY J. dis
senting, was drawn up by 

W IHTMAN C. J. - The bond declared upon in this case pur
ports to have been executed by Jonathan Tucker in person, 
and by Thomas J. Goodwin, by Amos G. Goodwin. The de
fendants having pleaded non est facturn, objected to the intro
duction of the bond to the jury, till the authority of Amos G. 
Goodwin, to execute it in behalf of Thomas J. Goodwin was 
proved. No power of attorney was produced for the purpose; 
nor did it appear, that any effort had been made to discover or 
obtain one, with a view to its production on the trial ; nor did 
it appear, that any person had ever seen or witnessed one. 
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The Judge, who presided at the trial, admitted evidence to 
the following effect, viz. that said Thomas, at the time when 
the bond was executed, was absent; but that he had since said,· 

on being shown a bond, resembling the one in suit, that he ad

mitted it to be good ; and that he admitted the signature ; and 

said, Amos did it for him. And again, speaking of the bond 

in suit, that Amos signed it as his agent or attorney, and for 

him ; and that he had authority so to sign it. Upon this evidence 

the bond was permitted to be read to the jury, as the bond of 

said Thomas. 

The verdict having been returned for the plaintiff is, accord
ing to the report of the Judge, to be set aside, and a new trial 

granted, if the foregoing· procedure was irregular, and unwarrant

ed by the rules of law. In Stetson v. Patten Sf al. 2 Green!. 

358, Mr. Chief Justice Mellen, in delivering the opinion of 

the Court, remarked, "that no authority need be cited to show, 

that when an instrument under seal is executed by attorney, 

the attorney must be authorized by deed, under the hand 

and seal of the principal." It appeared in that case, that the 
indenture, then in question, had been executed by the plaintiff's 

brother, acting as his attorney ; he being at the time, absent 

from the State; and that he received it from the hands of his 
brother ; and three years afterwards, received a payment in 
part fulfilment of the stipulations contained in it, on the part 
of the defendants; and endorsed the same on the indenture. 

The Chief Justice, thereupon, further remarked," that with 
respect to these facts, they cannot amount to any thing more 

than a sanction and ratification, made by parol; and such 
ratification could not be more availing than a parol authority, 
given before the instrument was signed, which we have seen 

is of no importance." 

In Hanford v. McNair, 9 Wend. 54, Mr. Justice Suther
land, in delivering the opinion of the Court, in reference to a 

similar point, says, " I do not perceive how the circumstance, 

that a counterpart of the agreement, executed in the same 

manner as the original, was delivered to McNair, and received 
by him without objection, avoids the difficulty. It is but 

VoL. vm. 19 
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a subsequent acknowledgment or ratification of the deed." 

And in Blood v. Goodrich, ib. 68, ~fr. Chief .TusticCT Savage 

says, to make it the deed of Goodrich and Champion "it 

must be shown that Kingsbury had authority to act for them; 

and as he professes to act by deed, an authority from them, 

under their seals, is indispensable." The Chief Justice goes 

on to remark, subsequently, in a manner seemingly scarcely 

reconcileable with his postulatum ; and says, " but I should be 

unwilling to say that a subsequent written acknowledgment, 

accompanied by acts recognizing the deed as the deed of him, 

whose name had been used, was not proper evidence to be 

submitted to the jury." And if there were such written ac

knowledgment, he, still, seems to conclude, that it was incum

bent on the plaintiffs to have given written notice to the de

fendants, to produce the power of attorney; and thar, upon 

its non-production, secondary evidence, written as it would seem, 

might be given of its existence and contents. 

The same case came before the Court again, 1 Q ib. 5:.25. 

The Chief Justice then proceeded to examine the subject anew ; 
and came to the conclusion, as it would seem, that any parol 
acknowledgment, that the instrument had been duly executed, 

might be submitted to the jury. And in reference to Steiglitz 
v. Edgenton, 1 Holt's N. P. 141, he holds the following lan

guage; "the Chief Justice (Gibbs) no doubt intended to say, 

that no subsequent acknowledgment by parol, could surper
sede the necessity of an authority under seal, by virtue of 

which the deed was executed ; but he does not say, nor did 

he intend to say, that a para/: acknowledgment, by the party, 
<if the existence of an authority under seal, could not be 
admitted." The language of Mr. Chief Justice Gibbs, was used 

in reference to a proposition to prove, that one partner, who 

did not execute an agreement purporting to be executed by his 

partner for him, had acknowledged its execution, and is as 

follows: -" The authority to execute must be by deed. If one 
partner, who did not execute, acknowledge that he gave an 

authority, I must presume, that it was a legal authority, and 

that must be under seal, and produced. One man canuot 
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authorize another to execute a deed for him, but by deed." 
To me it is not readily perceivable, that the.Chief Justice did 

not mean to say, that an acknowledgment, by the party, of 
the existence of an authority under seal, could not be admit

ted. He certainly says, if it be under seal, it must be pro
duced. Does not this imply, that an acknowledgment by the 

party, of its existence, would not be sufficient? He is cer

tainly very explicit, that no acknowledgment of the party, 

sought to be charged, that the instrument had been duly exe

cuted, would be sufficient. And can it be that he meant, nev
ertheless, to admit that a party's acknowledgment, that it had 

been executed under the authority of a sufficient power of attor

ney, would be admissible? His language is, further, that "no 
subsequent acknowledgment will do." How this can be un
derstood otherwise, than as a peremptory negation of the valid

ity of an admission to either point, is not obvious, to say the 

least of it. 
The doctrine, at the former decision of the case of Blood 

v. Goodrich Sr al., as laid down by the court, can hardly be 
regarded as otherwise, than as a relaxation of the former rules, 

in reference to the admissibility of evidence to prove the ex
istence of an authorization, under seal, to act for another. 
Yet, it then seemed to be necessary, that the admissions or 

acknowledgment should be in writing. By the last decision 
it seems, that any parol acknowledgment will do. These 
advances in relaxation of former rules may have found their 

inducement in a proneness to approximate the rules, in refer
ence to agencies, authorized by deed, to those by parol or 
implication. Inroads upon known and established rules are 

not always advisable. They tend to the increase of uncertain

ties in the law. If it be allowable for a Court at one time to 

encroach a little, by the same rule, at another time, it may go 

a step further. When once the ancient boundaries are broken 
down it will become difficult to know where we should make 

a stand. Innovations in the law are too frequently like inven

tions in the arts; but seldom to be regarded as improvements. 

They distract the mind, and tend more frequently to perplex-
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ity and confusion, than to any substantial advantage. The 
ancient course ha,s been to require the best evidence, of an 

authorization to act for another, to be produced. If it be to 

establish the authority to execute a sealed instrument, the 

power must be evidenced by writing under the hand and seal 

of the principal. Such writing must be produced, if not 
proved to have been lost, or in the hands of the adverse party, 

or otherwise inaccessible to the party required to produce it. 

Being proved to have once existed it is presumed to be still in 

existence, and should be sought for in the proper repository. 

If not there, but is proved to have got into the hands of the 
principal, he should have the legal notice to produce it. If 
not obta.inable in either of these ways, secondary evidence 
may be admissible to establish it. The power, in this case, if 

it ever existed, should have been sought for in the hands of 

Amos G. Goodwin, or of the· administrator of, his estate, 
Nothing of this kind appears to have been done; and no 

evidence was adduced, that it had been lost, or that it was in 
the hands of the adverse party. If the power never existed, 
the execution of the deed, as to Thomas J. Goodwin, was a 
nullity ; and the plea of non est factitm, as to him, was sup

ported. As to him, none of the legal preliminary steps were 
taken to authorize the reading of the bond to the jury. The 

verdict therefore must be set aside, and a new trial be granted, 

SHEPLEY J. - The first objection taken to the proceedings 

during the trial is, that " the defendants objected to the suffi-. 
ciency of the testimony to prove the execution of the bond 

by Thomas J. Goodwin, or the authority of Amos G. Good

win to execute the same for him; but the Court admitted it." 

That testimony tenc{ed to prove, that the principal had admit
ted, that.the agent had authority from him to sign and execute 

the bond. One witness stated the admission in these words. 

" He said Ari:10s had authority from him to sign the bond for 
him." The law requires, that the authority to sign and exe

cute a sealed instrument for another should be conferred by 

an instrument under seal, unless the principal be present, ·when 
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the instrument is executed. How is the fact to be proved, 
that one, who has acted in such case as the agent, had such 
authority? The instrument may be proved by proving the 

handwriting of the agent and by a production and proof of 
the power of attorney conferring the authority. If the power 
of attorney cannot be produced, and there be proof of its loss; 

or proof that it has passed into the hands of the principal, who 
after notice refuses to produce it ; the contents may be proved. 

May the authority be proved also by the admissions or decla

rations of the principal ? The earlier cases were examined, 

and this question was folly considered, in the case of Cady v. 
Shepherd, 11 Pick. 400 ; and the decision was, that it might 
be so proved. In New York, after intimations of a different 

opinion in prior cases, the Court finally came to the same con

clusion, in the case of Blood v. Goodrich, 12 Wend. 525. It 
is not perceived, that these decisions violate any legal principle. 

Every person is presumed to know the law ; and when the 

principal admits, that the person who has acted as his agent 
in signing a sealed instrument, had authority from him to sign 
it, he must be considered as admitting, that such authority was 

communicated in a legal manner, that is by a sealed instru

ment; unless it should appear from his admissions or declara
tions, that it was not. All the cases cannot be reconciled. 
But the weight of authority does not appear to be opposed to 
this doctrine. And it is not suited to operate unjustly upon 
the party making the admission. The case of Stetson v. Pat
ten, "-Green!. 358, is not opposed to it. In that case it was 
a fact agreed, that the agent had not any authority under seal. 
The only proof of authority was, that the principal had in

dorsed a payment of interest on the instrument executed by 

the agent. The objection in the present case was therefore 

properly overruled by the presiding Judge. 
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In an action upon a promissory note, given as the C'Onsideration of land 

conveyed hy deed with the u,:nal con,11ants of seisin, of warranty, and 

against incu1nbranccs; and ,vJJf;re it appean~<l ou tho trial, that at the ti1ne 

of the conveyance there was an attachment upon thr• land, and that after

wards judgment was ru1Hlcrerl in the suit, and the execution levied upon 

the whole of the land conn,ycd; and where tlH' grantee did not redeem, 

but suffered u title to be acquired under the levy; and where it was not 

shown, that the land was apprniscrl at its full value, nor that the grantee 

had not received rents and profits: - It was held, tlrnt a total failure of 

consideration for the note was not shown. 

A partial failure of title to the land would not, it seems, constitute a defence 

to the note, pro tanto. 

Tms was an action of assumpsit on a promissory note dated 

May 10, 1839, for 15,00, payable in 30 days and interest, given 
by the defendant to one Sarah Morrison, and by her indorsed 

to the plaintiff. 
The defendant alleged in defence, that there was a total 

failure of consideration of said note, and offered to prove, that 
this note, with another, was given by him to said Sarah in 
consideration of a conveyance of land by deed with the usual 
covenants of seisin and warranty from the said Sarah, then 
being seised in fee of the premises, to the defendant; that 
previous to and at the time of said conveyance, said land was 

under attachment in two suits, commenced by the creditors of 
said Sarah, on which judgments have since been duly render
ed subsequent to the indorsement of this note to the plaintiff; 

that executions issued thereon, within thirty days after JUdg

ment, had been duly and legally levied upon the whole land 

conveyed by said deed, so that the defendant's title to the 

same had entirely failed; that the defendant at the time of 

said conveyance had no knowledge of said attachments; that 
said Sarah was at the time of said conveyance and now is 

without property ; that the plaintiff at the time of the transfer 
of said note to him was aware of the circumstances under 

which it was made, and knew that said attachments had been 

previously made by the aforesaid creditors of said Sarah; 

and that sa:id Goodwin had notified said Sarah that he should 
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not pay the note - but the Judge who presided at the trial 

ruled that the facts aforesaid offored to be proved by the de

fendant, were insufficient to sliow a total failure of the consid

eration of said note, and would not constitute a defence to 

this action ; and rejected the testimony. 

Whereupon a verdict was rendered in favor of the plaintiff. 

The defendant filed exceptions. 

N. D. Appleton and Paine, for the defendant. 

The defendant is entitled to the same defence in this case, as 

if the suit had been brought in the name of the payee. Ayer 
v. Hutchins, 4 Mass. R. 370; Thurston v . .McKown, 6 Mass. 

R. 428 ; Hemenway v. Stone, 7 Mass. R. 58 ; Webster v. 

Lee, 5 Mass. R. 334; Knapp v. Lee, :3 Pick. 452; Wheeler 
v. Guild, 20 Pick. 550. 

The facts offered to be proved by the defendant show a 

total failure of the consideration for the note, and the evidence 

was improperly rejected. The note was given on a contract 

for the sale of lands. The land was the object of the con

tract. The defendant has failed to get it, and this constituted 

an i1:dispensable requisite to its validity. 2 Kent, 468. 

In the present case, as well as in very many others of the 

like kind, if this defence cannot avail, the defendant has no 

remedy. He must pay over his money for nothing, and then 

seek to recover it back of a person wholly worthless. But the 

policy of the law is to avoid circuity of action. This is a high

ly useful and beneficial principle. A second litigation upon the 

same matter should not be tolerated, where a fair opportunity 

can be afforded by the first to do full and complete justice to 

the parties. By admitting this defence, this can be done most 

expeditiously and least expensively. The defence set up in 

this case, is based upon principles, it is believed, which have 

their foundation in the highest reason and justice ; and is 

moreover sustained by a weight of authorities and decisions, 

which cannot be overruled or shaken. In Massachusetts. 

Bliss v. Negus, 8 Mass. R. 46; Knapp v. Lee, 3 Pick. 452; 
Dickinson v. Hall, 14 J>ick. 217; Rice v. Goddard, ib. 293; 

and Stone v. Fowler, ;?2 Pick. 166. In New York. Fris-
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bie v. Hqffnagle, 11 Johns. R. 50; McAllister v. Reab, 4 

Wend. 483; Hills v. Bannister, 8 Cow. 31. In Connecti
cut. Lawrence v. Stonington Bank, 6 Conn. R. 521; 
Cook v . .Mix, 11 Conn. R. 432; McAlpin v. Lee, 12 Conn. 
R. 129. In Pennsylvania. Steenhrmer v. Whitman, 1 Serg. 

& R. 447; 5 Binney, 232. In South Carolina. Gray v. 
Handkinson, 1 Bay, 278 ; Bell v. Haggins, ib. 327 ; Thomp
son v. lJIJ.cKoy, 2 Bay, 76; Steele v. Galliard, ib. 11. In 
Vermont. Chandler v. Marsh, 3 Verm. R. 162. In New Hamp
shire. Tillotson v. Grapes, 4 N. H. Rep. 448. In Maine. 
Homes v. Smyth, 16 Maine R. 177. U.S. Courts. Green
leaf v. Cocke, 2 Wheat. 13; Daniel v . .Mitchell, 1 Story, 
172. The case Lloyd v. Jewell, 1 Green!. 352, does not 
conflict with the authorities just cited. That was a case of 
partial failure of consideration only. Besides, the principle 
endeavored to be sustained in that case was there considered 

the settled law of Massachusetts, but subsequent decisions of 
the highest Court in that State have pronounced the law to be 
otherwise, so that one important ground on which that opinion 
rested entirely fails. 

The extent of an execution, and the delivery of seisin and 
possession by the sheriff to the creditor, is an eviction of the 
defendant from the land. Gore v. Brazier, 3 Mass. R. 540; 
Wyman v. Bragdon, 4 Mass. R. 151 ; Barrett v. Porter, 14 
Mass. R. 143; Porter v. Ntiwhall, 17 Mass. R. 81. 

Brctdley and Loring, for the plaintiff. 
Upon the question, whether a total failure of consideration, 

or of title, is a good defence to an action of assumpsit for the 
purchase money of land, when the grantee is secured by cov
enants, the opinion of the Court in Lloyd v. Jewell, 1 Green], 
352, is clear and unequivocal, that such a defence is not ad
missible. So also is the opinion of the Court, in Fowler v. 

Shearer, 7 Mass. R. 14. The doctrines of these cases are, in 
the opinion of Chancellor Kent, within the strict rule of the 
common law. 2 Kent, 473. The objections to trial of title 
to land in actions of assumpsit, and the set-off of specialties 
in actions of assumpsit, noticed in Lloyd v. Jewell, present 
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the same obstacles now which they did in that case. 1 Chitty's 
Pl. 341; Phelps v. Decker, 10 Mass. R. 279 ; Smith v. Lin
coln, 15 Mass. R. 171; Bead v. Cummings, 2 Green!. 86. 

In the present case, there was a deed given with the usual 

covenants of seisin and warranty. The grantor, at the time of 
the conveyance, was seised both in fact and in law of a fee 

simple estate in the premises, which passed by her deed to her 

grantee. There has since been an eviction by levy of an exe
cution, constituting a breach of the covenants against incum

brances, of quiet enjoyment, and of general warranty. Still, 
by virtue of the deed, the grantee became seised of the fee, 

of a right to redeem, of the right of possession until eviction, 
and of a remedy on the covenants for the damage caused to 
him by the incumbrances. The rules governing defences like 

the one now proposed may be made to harmonise with the 
different measures of damages applied to the breaches of the 
different covenants in a deed. 

The covenants of seisin and of good right to convey are 
broken, unless the grantor be seised in fact, and nothing passes 
by the deed, if he is not. Here is a total failure of consider
ation, and the measure of damages is the consideration paid 
with interest. 2 Mass. R. 433. There can be no total failure 
of consideration unless one of these covenants is broken. 

In the present case, the grantee became seised and so re
mained until he was finally evicted by title under an incum
brance at the time of the grant. In this case the measure of 

damages is the value of the land at the time of the eviction. 
This may be more or less, than the consideration money and 
interest. The grantee was in possession, and no one could 

recover from him the profits. There was no total failure of 

consideration, and indeed could not be, on account of the 

breach of these covenants. 14 Mass. R. 144; 3 Mass. R. 

523. 
In Trask v. Vinson, 20 Pick. 110, the Court notice a dis

tinction between executed covenants, where the rule of dam

ages is the consideration paid, and executory covenants, where 
the measure of damages is the actual loss sustained ; and hold, 

VoL. vm. 20 
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that a breach of the former is a good defence to an action on 
a note for which the covenants were the consideration; but 

that a breach of the latter furnishes no defence. 
There is no case to be found in Massachusetts or Maine, or, 

as is believed, in England, wherein a partial failure of consid
eration has been held a good defence to a note given for. the 
purchase money of lands, ·where the grantee has been secured 
by covenants. Many of the cases cited by the counsel for 
the defendant were examined, and comments made upon 

them. 

The opinion of the Court was drawn up by 

SHEPLEY J. -The attachment and subsequent levies on 
the land conveyed were incumbrances upon the title, which 

was conveyed to the grantee subject to them. The grantee 
had acquired the legal right to pay off those incumbrances, 
and by doing so his title WOQld have become perfect. If the 
effect may have been, that through neglect to redeem, the title 
of the grantee has been destroyed, that is a result, which may 
often happen from a like cause, when the title is more or less 
incumbered at the time of conveyance. It <lid not appear 
from the testimony proposed to be introduced, whether the 
lands were or were not appraised at their full value. A legal 
presumption does not arise,. that the appraisal was for the full 
value, for the statute contemplates a still subsisting value in the 
right to redeem, which may be the subject of attachment and 

sale. Nor did the proposed testimony shew, whether the 
grantee had or had not received the rents or profits of the land 
from the time of conveyance to the periods of levy. And if 
any were received, he was entitled to retain them; for no 
other person could call upon him to account for them. The 
burden of proof was upon him. The ruling of the presiding 
Judge was therefore correct, " that the facts aforesaid, offered 
to be proved by the defendant, were insufficient to shew a total 
failure of the consideration of said note." And if he may be 
considered by the other part of the ruling as deciding, that a 

partial failur~ of the title would not constitute a defence to the 
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note pro tanto, this Court is not prepared to deny the accuracy 
of that position, and to deGide, that the law is otherwise. 
Such ruling may be considered as authorized by the received 

law in England, in the Supreme Court of the United States, 

in Massachsetts, in Maine, and in other States of the Union. 
And although Courts of the highest character in several of the 

other States have come to a different conclusion ; there is little 

reason to change our own rule, until by doing so there may be 

hope of greater uniformity and symmetry in the law on this 

point than present appearances indicate. And so great is the 
value of having a certain rule, to which persons become ac

customed, and to which they conform in the transaction of 
their business, that, when once established, it should not be 

changed, until it is made to appear to be clearly erroneous, or 
to be doubtful and more productive of mischief, than a change 

and the establishment of a new rule. 
Exceptions overruled. 
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PETER FRosT Sr ttx. versus JONATHAN R. DEERING. 

The practice of executing the deed by the wife, in order to bar her of her 
c I aim to dower, at a time many days subsequent to that on which the lius
band had execnte<l it, is common and unolijectionable. 

It is a well settled rule, that a deed, or other instrument, is well exe~uted, 
if the name of the party he put to it by his direction and in his presence, 
by the hand of another person. And the wife may well so execute a deed 
releasing her right of dower. 

And it is as competent for her to have her name so placed by her husband, by 
her direction, as by any other person. 

The words in a deed, "In witness whereof I, the said C. L. and S. wife of 
the said C. L. in token that she relinquishes her right to dower in the 
premises, have hereunto set our hands and seals," are suffici_ent for the 
purpose. 

Where the subscribing witnesses have been called, and have failed to prove 
the execution of the deed by her, wherein she relinquishes her claim, the 
admissions of the demandant in a writ of dower, made during her widow
hood, of her having executed the deed, are admissible as the next best evi
dence of the fact. 

AT the trial of this action of dower, before EMERY J., the 
subscribing witnesses to the deed from Caleb Lassell, jr., de
scribed as of Hollis, to the tenant, by which he claimed that 
Mrs. Frost, then the wife of Lassell, had relinquished her right 
of dower, stated that they did not see her sign it, as it was ex
ecuted by the husband at the place where it was written, she 
not being then present, and carried away. The tenant then 
offered evidence to prove her declarations, "as to her having 
signed said deed, and as to her having requested her husband, 
said Caleb, jr., to sign it for her." This was objected to by 
the plaintiffs, but was received by the presiding Judge. Her 
admissions were proved, some made when her husband, the 
grantor, was present, some, during his life, when he was not 
present, and some made after his death and before her inter
marriage with Frost. In some instances she stated that she 
had signed the deed, merely, and in others, that she requested 
her then husband to sign the deed for her, and that he so did. 
In these conversations she said that the tenant gave her three 
dollars at the time of signing. The closing words of the deed 
immediately preceding the date, were these: - "In witness 
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whereof I, the said Caleb Lassell, _junior, and Susan, wife of 
said Caleb Lassell, in token that she relinquishes her right 
to dower in the premises, have hereunto set our hands and 
seals, this," &c. Another person, described as "Caleb Lassell 
of Waterborough," was mentioned in the descriptive part of 

the deed. 
The verdict for the tenant was to be set aside, if the testi

mony was erroneously admitted, or if the defence was not made 
out. 

Howard, for the plaintiffs, contended that a married woman 

cannot bar herself of dower, unless by a deed executed by her 
with her husband, at the same time, and part of the same 
transaction, or by a subsequent deed, reciting the conveyance 
of her husband. Here, if there was evidence of her signing, 
it was neither an execution with her husband of his deed, with 

apt words to bar her of dower, nor a subsequent deed of her 
own, referring to her husband's. Fowler v. Shearer, 7 Mass. 
R. 14 ; Rowe v. Hamilton, 3 Green!. 63 ; Stearns, 289; 
Powell v. Monson 8j- Brimfield ltlan'g Co. 3 Mason, 347. 

If the testimony was admissible, it does not show, that there 

was any legal signing of the deed by her. She could not 
make her husband her agent or attorney to sign the deed for 
her. It is no deed of hers. And if she could make her hus
band her agent, it could not be done by parol. Nor is the 
parol consent of the husband, after the deed is executed by 
him, at another time, a sufficient assent. 

A signing afterwards, did not adopt the covenants in the deed. 
They were no estoppel. At most it was a bare release of a 
right which did not exist at the time, and there is no estoppel 
to prevent her claiming dower, when it did accrue. 

A power to execute a deed for another, must be in writing 
and under seal. The whole parole evidence was therefore 
erroneously admitted. 

Bradley, for the defendant, said that the evidence was rightly 
admitted. It was the best evidence the nature of the case 
would admit. As the subscribing witnesses failed to prove the 
execution of the deed by her, other evidence to show the fact 

was admissible. Her own statements are the most satisfactory. 
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1 Peters, 596; 1 Greenl. 62, note; Whitaker v. Salisbury, 
15 Pick. 544; Pelletreatt v. Jackson, 11 Wend.110, 123. 

Her acknowledgment was the highest and most satisfactory 
evidence, when no witness who saw her sign could be produc

ed. Hall v. Phelps, 2 Johns. R. 451; Fox v. Reil, 3 Johns. 

R. 477. 
It is contended, that the evidence proved that the signing 

by her was a signing with her husband. The true rule is, that 
it is sufficient, if it be a signing of the same deed and for the 
same consideration, so as to make it a part of the same trans
action. And the law is thus laid down in the case cited for 

the plaintiffs from 3 Mason, 347. 
She did not make her husband her agent or attorney to sign 

the deed for her. She was present at the time, and because 
she could not write, requested her husband to write for her. 
It was her own act and own signature. 

The opinion of the Court was afterwards drawn up by 

WHITMAN C. J. The plaintiffs claim dower in right of the 
wife, in the premises described, she having been, before her 
intermarriage with Frost, · the widow of Caleb Lassell, jr. 
The defendant claims under a deed from said Caleb, purport
ing to be signed by Mrs. Frost during the coverture of the said 
Caleb, releasing her right of dower in the premises. 

The subscribing witnesses testified, that they did not see her 
sign the deed; and there was evidence tending to show, that 
the signature was not hers. But a witness was produced, who 
testified to her admissions, during her widowhood, that she did 
sign it, and that she received .a: gratuity for so ·doing. An
other witness testified, that she in the time of her widowhood, 
stated that slie did not sig·n the deed herself; but that she 
could not claim her dower in the premises, because her hus
band had put her name to it by her request. 

The plaintiffs contended that the evidence, at the utmost, 
only shows, that her former husband put her name to the deed, 
at her request, some days after he had executed it himself; 
and, that this was not such a joint execution of the deed with 
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him as to bar her of her right of dower ; and that she could 
not authorize him so to put her name to a deed ; and further

more, that the deed itself contains no apt words to convey the 
right of the wife to her dower. 

The objections thus made, it is believed, are not tenable. 

It is no uncommon occurrence for joint obligors, and joint 

grantors to execute their deeds at different times ; and it never, 

probably, occurred to any one to object, that their deeds were, 
thereby, prevented from operating conjointly; and the practice 

of executing the deed by tho wife, in order to bar her of her 

claim to dower at a time, many days subsoquentto that at which 

the husband had executed it, is equally common and equally 
unobjectionable. 

The authorities are perfectly clear, that a deed, or other 

instrument, is well executed, if the name of the party be put 
to it by his direction, and in his presence, by the hand of 
another person. And no reason is apparent to us why the 
wife might not as well so execute a deed, releasing her right of 
dower; nor why it should not be as competent for her to have 
her name so placed by her husband, by her direction, as by 
any other person. As to the terms used in the deed, indica

tive of the relinquishment of the right of dower, we. see no 
reason to believe, that they are not apt and appropriate for the 
purpose. They arc such as are usual in such cases. 

It is furthermore object~d, on the part of the plaintiffs, that 
the admissions of Mrs. Frost, made during her widowhood, of 
her having executed the deed, arc inadmissible. · To this we 
cannot yield our assent. The su!Jscribing witnesses had boon 
called, and failed to prove tho execution of the deed by her. 
Her admissions thereupon became competent evidence. They 

were the next best evidence of the fact. Such evidence, un

der such circumstances, is not liable to objection as showing 

better evidence attainable by the defendant. Judgment, there

fore, must be entered on the verdict. 
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BENJAMIN NAsoN versus JosEPH GRANT ~ al. 

"\Vhen land is attached, and tlie attachment is preserved, and the execution, 
issued upon the judgment recovered in that suit, is legally levied on it; 

such levy operates as a statute conveyance of the land at the time of 
making the attuchment, und plaecs the creditor in the same position, as if 
the debtor had conveyed to him for value at the time of making his 

attachment. 

When there proves to be an unrecorded mortgage of land attached, the proper 
course is to levy upon the fee, and not to sell the equity, if the creditor is 
entitled and intends to take the estate against the claim of the mortgagee. 

The cancellation of an unrecorded deed by the consent of parties to it may 
operate to restore the estate to tl'ie grantee, if the rights of third persons 
have not intervened; but it cannot have that or any other effect against 
tho rights of such third parties. 

WRIT of entry against Joseph Grant and Joseph Grant, jr., 
demanding a tract of land in Shapleigh. Grant, sen. pleaded 
non-tenure, and replication was made that he was in posses
sion. Grant, jr. pleaded the general issue, which was joined. 

The case was opened for trial, when the demandant proved, 
that the demanded premises were attached October I 5, l 838, 
on a writ in favor of the demandant against Grant, sen.; that 
judgment was duly recovered in the action at the Oct. term 
1839, Western District Court, for this county; that execution 
issued thereon, and was regularly levied on the demanded 
premises, as the property of Grant, sen. within thirty days of 
the time of judgment, and seisin delivered. The proceedings 
were recorded within ninety days. 

The demat'l.dant then called R. Buck, who testified, that he 
once owned tht\. premises; and on October 13, 1836, gave a 
deed thereof to Grant, sen. with other lands, constituting the 

farm on which the tenants now live and have lived since the 
Spring of 1837, and at the same time, took back a mortgage 
from him to secure notes amounting to $1025, part of the con
sideration, and the whole thereof, excepting about one hundred 
dollars, then paid him by J. Grant, jr. and W. Grant, sons of 
Grant, sen. and then both minors ; that nothing had since been 
paid to him; that on January 12, 1839, neither the deed nor 
mortgage back having been recorded, at the request of Grant, 
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sen. and his two sons, he, having no knowledge of any at
tachment thereon, took back and cancelled the deed of the 
farm including the demanded premises, and gave up the notes 
secured by the mortgage to be cancelled, and made a deed to 
Grant, jr., the tenant, and W. Grant, and took back from them 
a mortgage to secure the payment of all the original purchase 
money, excepting the $100, paid; and that the deed from 
him to Grant was given back and cancelled, and a new one 
given principally to save expense. 

The parties then agreed to take the case from the jury, and 
submit the same on this evidence as a statement of facts ; and 
that the Court might render such judgment as the facts would 
warrant. 

W. A. Hayes, and F. B. Hayes of Boston, for the plaintiff, 
contended : -

At the time of the attachment, the title in the premises de
manded was, as to attaching creditors, in Joseph Grant, sen. 
He entered into and occupied the land under a deed to him, 
and was in such occupation at the time the attachment was 
made. 13 Maine R. 280; 1 Marshall, 280; 2 J. J. Marsh
all, 433 ; 2 Bibb, 423 ; 3 Marshall, 12. The occupation of 
the premises by Grant, openly and peaceably, was equivalent 
to the registry of the deed. Webster v. Maddox, 6 Greenl. 
258; St. 1821. c. 36, ~ 1; Priest v. Rice, I Pick. 168; 7 
Watts, 261; 10 Watts, 412. And as to attaching creditors, 
the estate was absolutely in Grant, and not merely the equity 
of redemption. A mortgage must be recorded to be valid 
against creditors who have no notice of it. 7 Dana, 258 ; 9 
Dana, 390, 69, 77; 1 Wash. 319, 58; 3 Hen. & Munf. 232; 
4 Hen. & Munf. 424 ; 3 Gill. & John. 426 ; Martin & Gerger, 
385; 7 Cowen, 360; Priest v. Rice, 1 Pick. 168; Trull v. 

Skinner, 17 Pick. 213. 
The cancellation of the deed from Buck to Grant, though 

done with the assent of both parties thereto, did not divest the 
property, if the rights of third persons, as in the present case, 
had previously attached to the estate. Farrar v. Farrar, 4 

VoL. vm. 21 
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N. H. R. 195; Co. Lit. 225, b. note 136 ; 1 R. in Ch. 100; 
Gilb. R. 236; Sheppard's Touch. 69, 70; 3 T. R. 151 ; 2 
Lev. 113 ; 1 Vent. 296 ; 7 Bro. Par!. Ca. 410 ; Cro. Jae. 399; 
I Atk. 520; Gilb. Ev. 109 ; 2 H. Black. 259; 3 Cruise Dig. 
Tit. 32, Deed,<§, 10; 2 Vern. 473; Ambl. 429; 6 East, 86; 
4 B. & Aid. 672; 1 Johns. Ch. R. 417; 2 Johns. R. 86; 8 
Cowen, 71; 7 Wend. 364; 4 Conn. R. 550; 5 Conn. R. 
262; 4 Gerger, 375; 6 Mass. R. 24; 9 Mass. R. 312; 11 
Mass. R. 332 ; 9 Pick. 10!5; 23 Pick. 231; l Green!. 73; 
17 Pick. 213 ; 16 Maine R. 158. 

The entry into and occupation of the land by Grant under 
his deed from Buck is, as has been already remarked, equiva
lent to recording the deed. As the deed of mortgage was 
not recorded, and the plaintiff had no knowledge of it, as to 
him it did not exist. Buck could not set up this secret convey
ance by a mortgage against creditors. It would be a fraud 
upon them, whatever the intention might have been. Fraud, 
in a legal sense, means an act unwarranted by law to the preju
dice of a third person. Lofft's R. 472 ; 1 Cowp. 117 ; 1 
Burr. 474; 3 Atk. 646; 1 Ves. 64; 8 Johns. R. 137; 10 
Johns. R. 374. 

Clifford and Allen, for the defendants, contended: -
There is not in the case the slightest pretence of fraud on 

the part of Bnck, and he had no knowledge of the plaintiff's 
attachment. The only inquiry is, what are the legal rights of 
the parties? 

The authorities cited assert the abstract principle, that the 
cancelling of a deed does not reconvey the premises. But in 
other cases, that principle is qualified and explained, and if 
not overruled, is entirely disregarded. 

But if it did apply to the extent contended for by the plain
tiff, it applies with equal force to the mortgage deed between 
the same parties, which was cancelled at the same time and 
was a part of the same transaction. This was so holden in a 
case similar to this. Jackson v. Chase, 2 Johns. R. 84. In 
accordance with that are Tomson v. Ward, 1 N. H. R. 9, 
and Roberts v. Wig·gins, ib .. 73. Let the effect of the can-
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celling of the deed be what it may, it is the same upon the 

deed and upon the mortgage. The plaintiff then has mis

taken his remedy, and by grasping at too much has lost the 
whole. The remedy of the plaintiff was by a sale of the 
equity of redemption, and not by a levy upon the land. Bay
ley v. Bayley, 16 Maine R. 151; 15 Pick. 84; 6 Green!. 
~89; 13 Mass. R. 51; 9 Mass. R. 247. 

Nor is it true, if the plaintiff is right in saying, that the 

land was not revested by cancelling the deed, that the mort

gage became void by taking the notes of the young Grants. 

If the deed to Grant, sen. remains valid, then the deed to the 

sons conveyed nothing, the notes were without consideration, 

and cannot be enforced. The new notes then did not operate 
as a payment of the debt from Grant, sen. to Buck. Nothing 

but actual payment of the debt will discharge a mortgage, or 
prevent the mortgagee from having his remedy upon it. Gray 
v. Jenks, 3 Mason, 520; Vose v. Handy, 2 Greenl. 322; 8 
Mass. R. 554 ; 9 Mass. R, 242 ; 7 Mass. R. 63 ; 11 Mass. R. 
125. 

The most that the plaintiff can contend for with any seip.

blance of justice is, that the arrangement of Jan. 12, 1839, 

when the deed and mortgage were cancelled, did not affect 
his rights acquired by his attachment. This was but the equity 
of redemption. 10 Mass. R. 403 ; 13 Mass. R. 498; 6 Mass. 
R. 32; 1 Greenl. 73; 9 Pick. 105 ; 8 Cowen, 74. If he ac
quired any title by his levy, which is denied, he cannot hold a 
greater estate, than what belonged to his judgment creditor, 
the right in equity. 16 Mass. R. 400. And in such case the 
action cannot be maintained, as the fee simple is in Buck, the 
mortgagee, and the defendants are in possession under him. 
6 Mass. R. 50; 11 Mass. R. 469 ; 13 Mass. R. 227 ; 2 

Green!. 132. 

The opinion of the Court was prepared by 

SHEPLEY J. -It appears from the agreed statement of facts, 
that on the 13th of October, 1836, Reuben Buck conveyed to 

Joseph Grant a farm including the premises, and at the same 
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time took back a mortgage to secure the payment of most of 
the purchase money. Neither of these conveyances were re
corded. Joseph Grant and Joseph Grant, jr. entered into pos
session of the farm in the spring of 1837, and have remained 
in possession since that time. On the 15th of October, 1838, 
the premises were attached on a writ in favor of the plaintiff 
against Joseph Grant. Judgment was duly recovered, and the 
execution issued thereon was duly levied on the premises as 
the property of Joseph Grant, on the 23d of November, 1839. 
On the 12th of January, 183:9, Buck being ignorant of this at
tachment, and the purchase money remaining unpaid, consent
ed to cancel the deed from himself to Joseph Grant and the 
mortgage deed and notes from Joseph Grant to him; and to 
convey the farm to Joseph Grant, jr. and Washington Grant, 
and to take a mortgage from them to secure the purchase 
money not yet paid. 

The inquiries arise; what would have been the rights of the 
parties, if the first deeds had not been cancelled ; and what 
was the effect of that cancellation upon their rights. The 
statute, c. 36, provided, that no bargain, sale, mortgage, or 
other conveyance of lands, " shall be good and effectual in 
law to hold such lands, tenements or hereditaments against any 
other person or persons, but the grantor or grantors and their 
heirs only, unless the deed or deeds thereof be acknowledged 
and recorded." After Joseph Grant had entered into posses
sion he might have conveyed the farm to a third person, who 
being ignorant of the mortgage deed to Buck might have 
procured his deed to be recorded· before the mortgage to Buck, 

and have thereby acquired a good title against that mortgage; 
for the plain reason, that the statute had declared, that it 

should be good against Joseph Grant and his heirs, but not 
good against others, such as his creditors, and purchasers from 
him for value ; because it was not recorded. When an estaie 
is attached, and the attachment is preserved, and the execu-

' tion, issued on the judgment recovered in that suit, is legally 
levied on it; such levy operates as a statute conveyance at the 
time of making the attachment. So that the plaintiff is in the 
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same position, as if Joseph Grant had conveyed to him for 
value at the time of making his attachment. And the result 
must have been, if Buck had retained his first mortgage, that 
the attachment and levy would have taken the premises before 
that mortgage, it being inoperative against the bona fide gran
tees of Joseph Grant and his attaching creditors, who had 
perfected their titles by recording them. The proper course is. 
to levy upon the fee, and not to sell the equity, when the 
creditor is entitled and intends to take the estate against the 
rights of the mortgagee. The right in equity should be sold 
only, when the attaching creditor is obliged or consents to take 
the estate subject to the mortgage. 

The effect might have been, that Buck would wholly lose 
his farm by neglecting to record his mortgage. But this is a 
result, which must have been intended, when the statute de
clared, that his mortgage should be good only against the 
grantor and his heirs, if not recorded. And Courts of law 
cannot relieve persons from those misfortunes, which are 
brought upon them by their inattention to the plain provisions 
of a statute. 

The cancellation of the deeds might have operated to re

store the estate to Buck, if the rights of other persons had not 
before that time intervened; but it would not have that or any 
other effect against the rights of such third parties. 

Judgment for the demand ant. 
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MAJOR II. FoLSOM versus JAMES PERKINS. 

Where there is a battalion of artillery in one of the brigades of a division, 
commanded by a major, the brigadier general has no power to grant a war
rant to a sergeant of one of the artillery companies. 

To maintain an action to recover a fine of a private for neglecting to per
form militia duty, the clerk must show that he had a legal warrant as ser

geant at the time of his appointment as clerk. 

The acquiescence of the commander of the battalion, by remaining silent 
on the subject for a year, will not make valid a sergeant's warrant, which 
had been illegally issued by another person. 

Jfthe clerk be not legally authorized to commence the snit, the commanding 
officer of the company is not authorized by the st. 1837, c. 27G, to come in 
and prosecute the same. 

ERROR to reverse a judgment of a justice of the peace in 
an action of debt brought by Perkins, as clerk of a company 
of artillery in the first division and second brigade, to recover 
a fine of Folsom for neglecting to perform militia duty as a 
private in that company, on the fourth day of May, 1841. 

The error mainly relied upon was, that there is no evidence 
in the record, that Perkins was legally appointed sergeant or 
clerk of said company, whereas the justice decided that Per
kins was sergeant, and was clerk. 

The evidence appearing on the exceptions showed, that 
Perkins, to prove that he was clerk, produced i;i. sergeant's 
warrant in common form, signed by James Thomas, Brigadier 
General, second brigade, and first division, dated Aug. QO, 

1840, directed to Perkins, as sergeant of the B. company of 
artillery in said brigade. On the back of this warrant was a 
certificate signed by the captain of that company, appointing 
Perkins clerk of the company, dated Sept. Q, 1840; and also 

a certificate of the oath, of the same date. There were two 
companies of artillery in the brigade, forming a battalion, com
manded by a major. 

The defendant objected that the appointment of Perkins as 
clerk was void, because he was not a sergeant, the brigadier 
general having no power to appoint, or to grant the warrant. 
The justice overruled the objection, and adjudged that Folsom 
should pay a fine. 
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McDonald, for the plaintiff in error, cited the st. 1834, c. 
1521, in relation to the militia,~ 8, 12, 17; and contended that 
the statute was imperative, that in a case like the present, the 
sergeants of companies are to be appointed by the captains of 
the companies, " who shall forthwith make return thereof to 
the commanding officer of their respective regiments or bat
talions, and they shall grant them warrants accordingly." 
The brigadier general had no legal authority to act in the 
matter, and the warrant signed by him was entirely void. No 
person can legally be clerk, who is not a sergeant. The niBe
teenth section applies only to commissioned, and not to war
rant officers. Perkins failed of showing himself to be clerk of 

the company, and could not therefore maintain the action. 
The judgment then should be reversed. 

Caverly, for the original plaintiff, argued in support of these 

propositions: -
1. The defendant in error, on the receipt of his warrant 

signed by the brigadier general, was duly authorized to act as 
sergeant. The authority of the brigadier general to grant 

warrants to the non-commissioned officers of volunteer com
panies raised at large, and not annexed to any particular regi
ment, is obvious from the general tenor of the statute, as well 
as from military usage. St. 1834, c. 121, ~ 4, 19. 

2. If the warrant in question was granted by competent 
authority; the certificate thereon of the original plaintiff's ap
pointment and qualificmtion as clerk by the captain, is suffi
cient evidence of his appointment to that office. ~ 8. 

3. If the brigadier general had not in the first instance the 
power to grant the warrant, although he was the superior 
officer, yet the battalion major, having expressed no dissatisfac
tion, had by more than a year's silence ratified the act, and 
had adopted it as his own. Rollins v. Mudget, 4 Shepl. 339. 

4. In case the original plaintiff was not a sergeant at the 

date of his appointment as clerk, and the appointment there
fore void, the captain, who is indirectly a party, has the right 
by statute to assume and continue the prosecution of this suit 
to final judgment; and the Court may permit an amendment 
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for that purpose. St. 1837, c. 276, § 9; st. 1834, c. 121, 

~ 45. 

The opinion of the Court was by 

SHEPLEY J. -The non-commissioned officers of companies 
are to be appointed by the captains of their respective com

panies, who are to make return thereof to the commanding 
officer of their repective regiments or battalions; who is to 

grant them warrants. St. 1834, c. 121, ~ 8. When there 
are two companies of artillery in a brigade they are to form a 

battalion, and are entitled to a major. ~ 17. The clerk must 

be one of the sergeants. § 12. It has been decided, that the 

clerk must prove, that he had received a warrant from the 
proper officer as a sergeant, and had been legally appointed 
and qualified as clerk to enable him to maintain a suit for a 

fine. Burt v. Dimmack, ll Pick. 355; Tripp v. Garey, 7 

Green!. 266. In this case the clerk produced a sergeant's 

warrant granted by the brigadier general, when there were 
two companies of artillery at that time, forming a battalion, 
and under the command of a major. 

It is contended, that the commander of the brigade might 
legally grant the warrant by virtue of the nineteenth section, 
which provides, that companies raised at large shall be sub
ject to the commanding officer of the brigade, in which they 
are raised, and shall make their elections of officers in the same 
manner as other companies, but shall make their returns of 

elections to the commanding officer of the brigade. There is 

nothing in that section inconsistent with the provisions of the 
eighth section. The elections referred to in the nineteenth, 

are those of the commissioned officers of the company and not 

the appointments of non-commissioned officers, the returns of 

which are required by the eighth section to be made to the 

commanding officer of the regiment or battalion. If the war
rant were not regularly granted, it is said, that the commander 
of the battalion has acquiesced in and ratified the act; and a 
remark made in the case of Rollins v. Mudget, 16 Maine R. 
340, is relied upon as authorizing such a conclusion. It is 
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there said, that "no disapprobation of this appointment on 
the part of the colonel appears, and the silence after this intel
ligence may well be deemed a ratification." In that case the 
warrant had been signed by the colol!el in blank and delivered 
to the captain to be by him delivered to the person, whom 
he should appoint sergeant. And the ratification was applica
ble only to the delivery to the person holding it of a warrant 
issued from the proper officer. The case does not authorize 
the conclusion, that a person without a warrant, issued by 
an officer authorized to grant one, could by the acquiescence of 
his superiors become a legal non-commissioned officer. If the 
clerk be not legally authorized to maintain the suit, the counsel 
contends, that the commanding officer of the company is au
thorized by the act of 28th of May, 1837, c. 276, ~ 9, to appear 
and prosecute it. That section applies to cases, where actions 
have been commenced by a clerk legally appointed, who "shall 
die, resign, or refuse, or in any other way be disqualified to pros
ecute said suit," and not to cases, where there was no legal 
authority to commence them. The defendant in error failed 
to prove, that he had received a warrant as sergeant from an 
officer entitled to grant it, and he could not be legally appoint-
ed clerk. Judgment reversed. 

THE STATE versus JosIAH BERRY. 

The location of a town or private way by the selectmen, or their or<ler, 
must precede the issuing of the warrant to call the meeting for its ac

ceptance. 

A town or private way cannot be proved by parol, to sustain an indictment 
against an individual for obstructing it. The law on this subject was not 
changed by the Rev. St. c. 25, § 101. 

The records of a town which are not admissible to prove the existence of a 
legal town way, cannot be admitted to show the limits, or outside lines, of 
the road, although it may have been proved that a road had been actually 
travelled som9where within those limits for more than twenty years. 

ExcEPTIONS from the W estem District Court, Goon.EN OW, 

J. presiding. 
VoL. vm. 22 
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At the October term of the Court, 1841, there was an m

dictment found against said Berry, wherein the jurors present

ed, "that there is now, and long before and at the time of 
the obstruction and nuisa-nce hereinafter named, there was a 
town way in the town of Buxton, in said county, leading from 
the Scribner schoolhouse, so called, southeasterly to the dwel

linghouse of Elisha Woodman, of the length of one hundred 

rods, and of the breadth of three rods, for all the citizens of 

said town to go, return, pass and repass, in and along the same 

at their will and pleasure." The jurors also in the indictment 

presented that the defendant, on May 1, 1841, unlawfully, &c. 

erected a fence upon a part of said way, of the length of 
twelve rods, and continued the fence until the present time 

and thereby obstructed the way, whereby, &c. 

At the February term of this Court, 1842, the trial of said 

indictment was commenced, and to support the same the Coun
ty Attorney offered the records of the town of Buxton in re
lation to a way. The counsel for the defendant objected to 
the admission thereof, because there was no article in the 
warrant calling the town meeting, when the doings of the 
selectmen were accepted by the town, authorizing such accept
ance ; because the warrant calling the meeting preceded the 
laying out of the way by the selectmen ; and because the 

laying out and acceptance was on a condition to be afterwards 
performed. The County .Attorney then offered to prove, that 
said condition was performed so far as respected the money to 

be paid; that the way or road described in the indictment had 

been travelled and used as a road for more than twenty years 

next before the erection of said fence by said Berry, and that 

the private way described in the records of the town covered 
the same land described as a town road in the indictment; and 
that said town of Buxton had repeatedly, within the last six 
years and before, rpade repairs on said way. The alleged 
road extended from a public road near to the house of an in

habitant of said town, about one hundred and six rods, and 

there terminated, without communicating with any other road 
at that end. 
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The counsel for the defendant renewed his objections before 

made; and also contended, that if it were shown, that there 

was at the time a legal "private way" for the use of one or 

more individual inhabitants, that this would not be sufficient to 
maintain the indictment for erecting a nuisance upon a town 

road. 
The counsel for the defendant further contended, that to 

maintain an indictment for the obstruction of a town way, it 

must be shown, that such town way was laid out and estab

lished, pursuant to llhe statute provisions of this State or of 
the State of Massachusetts, before Maine was a separate State, 
and that proof that the same had been travelled and used as 

such town way for more than twenty years next before the 

erection of the fence, was not sufficient evidence of the exist

ence of the road set forth in the indictment to maintain the 

same ; and that therefore such evidence was not admissible. 

The District Judge presiding at the trial, thereupon ruled, 

that if it were proved, to the satisfaction of the jury that the 

town way described in the indictment had been used and trav

elled as a road for more than twenty years next before the erec

tion of said fence, that this was sufficient evidence, with the 
other testimony offered, of the existence of the town way to 
maintain the indictment ; and that the evidence offered for that 
purpose was admissible. 

And the presiding Judge further ruled, that although the 
records of the town of Buxton, offered in evidence, were not 
sufficient to prove the existence of a legal town way laid out 

pursuant to the statute provisions, yet that they were admissi
ble, with the evidence that the town way described in the in
dictment had been travelled and used as a road for more than 

twenty years next before the fence was erected, for the pur

pose of showing the limits, or outside lines of the road, if it 

should appear, that the road proved to have been used and 
travelled was within the limits of that described in the town 

records. 
To the rulings of the presiding Judge, Berry excepted. 
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A meeting of the town of Buxton was regularly called on 
June 6, 1814. One article in the warrant was to see whether 
the town would exchange certain land with J. W., "for lands 
for a road from his house out to the county road leading to 
Saco." The subject of roads was not mentioned in any other 
article. This meeting was adjourned until the last Monday in 
November; and on that day it was voted to accept "the 
return of a road laid out by the selectmen." This return 
was dated Nov. 15, 1814, and states that:-" Pursuant to 
the request of J. W. and others, we have laid out a private 
way for his and their use as follows," describing the way. 
The return states, that the way is laid out on condition that 
certain land should be excbanged, but which has never yet 
been done, and on condition that a certain sum should be 
paid. 

J. Shepley, for the defendant, contended: -
That the records of the town offered, are inadmissible to 

show that a "town way" was legally laid out. 
Because there was no article in the warrant calling the town 

meeting, which authorized the acceptance of this or of any 
other road. Keen v. Stetson, 5 Pick. 492; Rowell v. Mont
ville, 4 Green!. 270. Because the location of a town or 
private way by the selectmen, or their order, must precede the 
issuing of the warrant !o cal.I the meeting for its acceptance. 
Jordan v. Eldridge, 16 Maine R. 301. And because the 
laying out was on conditions to be performed afterwards, and 
which have never been performed. 

No indictment can be maintained against an individual for 
fencing up a "town way" by proof that the same has been 
travelled and used as such for more than twenty years. The 
indictment is for fencing in a part of the way, and preventing 
people from travelling there. The indictment does not allege 
that obstructions were placed to endanger the lives of travel
lers, or even that travelling in the usual place was prevented. 
State v. Sturdivant, 18 Maine R. 66; Comm. v. Low, 3 

Pick. 408. 
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The ruling of the Judge does not place the question solely 
on the proof of usage, but says that, with the other evidence 
offered, was sufficient. No part of the evidence offered was 
admissible; and if admissible, could be of no avail to make 
an illegal transaction legal. The ruling at the trial was on the 
ground, that the Rev. St. c. 25, ~ 101, had altered the law as 
laid down in the case, State v. Sturdivant. It is unnecessary 
to give all the reasons obviously applicable, to show this ruling 

erroneous. It is enough to say, that although the statute may 
estop a county, town or plantation from denying the location 
of the road, if worked on by the town or plantation authorities 
within six years next preceding, the statute does not estop an 
individual. Although the word indictment is used in the first 

line, all the rest of the section shows that it applies only to 
actions for damages sustained by travelling on an actual road, 
whether legal or not. The working on the road is to be within 
six years, and may be within a month, a week, or a day. If 
the ruling of the Judge be correct, it necessarily follows, that 
if a highway surveyor should go, and open a road, and work 
upon it, through the field of one of the jurors while here at
tending Court, he would be subject to indictment, if he pllt 
up his fence on his return home. 

But this was a mere straightening of the fence and it did 
not touch the travelled part of the road. Mere usage would 
not carry the road to the fence. To do this, the government 
offered the record of the laying out by the town to show the 
extent or side lines of the road, and thus bring the fence within 
it. For this purpose, the records were admitted by the Judge. 
The proposition seems to be this, that although no road was 
legally laid out, and the records are inadu,issible to show the 

existence of a road, yet they are admissible to show where a 
road is. The same question was however raised once before, 
and the decision was against the admission. Young v. Gar
land, 18 Maine R. 409. 

But if it were proved, that there was a "private way" laid 
out for the use of individuals, it would not support an indict

ment for obstructing a " town way." They are not the same 
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but different. The Rev. St. c. 25, <§, 27, varies a little from 

the statutes of Massachusetts and Maine, but in substance 1s 

the same. Mann v. !IIarston, 3 Fairf. 35 & 33. 

Bridges, Attorney General, for the State. 

The records are clearly admissible in evidence for what they 

are worth. The owners of the land were assenting to the 

road; and the assent of the owners cures the objections made 
in behalf of the deferidant. The conditions were waived by 
the assent. The record was evidence of the extent of the 

claim. Robinson v. Swett, 3 Green!. 316. 
If we do not show a legal laying out of the road, it is clear 

that the town had a right to repair, and that they cannot deny 

that it is a road. It will not be denied on the other side, that 

the town would be liable for not keeping this road in repair. 

Now if this be true, there W<'uld be great injustice in not af

fording a remedy by indictment against an individual who has 
placed the nuisance in the road, lfhich caused the indictment. 
The legislature have regard to the fitness of things in enacting 
laws, and could never have intended to subject towns to the 
burden of supporting roads, and to subject them to indictment 
for the omission, and still suffer individuals to do the acts, 
which occasioned the indictment, at their pleasure, without 
any power to punish them. 

The case of the State v. St'Urdivant, would have been 
differently decided, if it had come before the Court since the 
Revised Statutes took effect. The statute was intended by 

the framers of it to control that decision; and the cases refer
red to in the margin prove it. 

On the last day of the same term, the Court, by TENNEY J. 
remarked, that the records offered in evidence were clearly 

inadmissible for several reasons; of which a sufficient one is, 

that the road was not laid out until after the meeting was 

called at which tbe report was accepted. 

A town or private way cannot be proved by parol, to sus
tain an indictment against an individual for obstructing it. 

This is well settled, and not now an open question. 
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The records are inadmissible for any purpose; and of course, 
the extent of the travelled road cannot be proved by them. 

But it is contended by the counsel for the State, that the 
law has been altered by the Revised Statutes. The section 
referred to cannot be extended farther, than its terms indicate. 

This case does not come within its pro,·isions. 

The exceptions are sustained. 
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TRUSTEES OF THE PARSON AGE FuND IN FRYEBURG versus 
EDWARD L. OSGOOD. 

At the foot of a promissory note, at the left of the signatures of the promis
ors, was a memorandum that interest had been paid to a certain day; and 
below this memorandum, were written these words," Attest J. S. B.,,· all 
being in his handwriting, but the signatures of the promisors. This does 
not bring the case within the exception of the statute of limitations as a 

witnessed note. 

A payment of interest, indorsed on a note, which payment was made within 
six years before the commencement of the suit, although for a year's interest 
which had become due more than six years before that time, is sufficient to 
take the case out of the operation of the statute of limitations. 

AssuMPSIT upon a promissory note, dated Feb. 18, 1831, 
for $600,00, signed by J. W. Ripley, since deceased, as prin
pal, and'hy the defendant as surety, payable with interest an

nually. The writ is dated Jan. 9, 1841. With the general 
issue, the statute of limitations was pleaded. On the left of 

the signatures of the promisors were words indicating that 
interest was paid up to a certain day, and below this memoran- . 
dum were the words, "Attest, John S. Barrows." Thus far, 

the whole of the note, excepting the signatures of the promis

ors, was in the handwriting of Barrows. The original note 
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was referred to, the plaintiffs contending that the whole written 

by Barrows, was written with the same pen and ink, and at the 

same time. The Court were to inspect it, and to determine 

whether it was a witnessed note. On March 16, 1835, Osgood 

made a payment of the interest due on the note to June 1, 
1834, and it was so indorsed on the note hy H. C. Buswell, 

then treasurer of the trustees, to whom the payment was made. 

The Court were authorized to draw such inferences as a jury 

might draw, and were to determine whether the action was, or 

was not, barred by the statute of limitations. 

S. H. Chase, for the plaintiffs, contended that it appeared 

by an inspection of the note, that the witnessing was to the 

whole note and memorandum, and therefore it was a witnessed 

note within the statute. It could not have been intended as 

a mere attestation to the memorandum of payment of interest. 

If he had intended to sign the memorandum only, he would 

not have used the word attest, that being the word used in all 

cases of witnessing a paper not under seal. 

The indorsement of March 16, 1835, takes the case out of 

the statute of limitations. Partial payment, or a payment of 

interest, is sufficient for that purpose. Chitty on Con. 64 7; 

Hunt v. Bridgham, 2 Pick. 583; Whitney v. Bigelow, 4 
Pick. 112; Sigourney v. Drury, 14 Pick. 391. 

But had the payment been made June 1, 1834, it would 

have been sufficient to have taken the case out of the opera

tion of the statute of limitations. The note was payable with 

interest annually. A new promise to pay the note, was to 
pay according to its tenure. The year's interest was to be 

paid, when it became due, and the six years did not commence 

running until that time. The action was commenced within 

six years of that time. 

Howard, for the defendant. 
This is not a witnessed note. Witnessing the memoran

dum is not witnessing the note. 
The indorsement of the interest due to June 1, 1834, 

although under date of March 16, 1835, does not take the 

VoL. vm. 23 
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case out of the statute of limitations. It admits that the in

te'rcst was due June I, 1834, and that it has been paid; but 

so far as the principal is concerned, it is not an acknowledg

ment of present indebtedness, nor a promise, express or con

ditional, to pay any portion of it. Perley v. Little, 3 Green 1. 
9i ; Porter v. Hill, 4 Greenl. 42; Exeter Bank v. Sullivan, 
6 N. H. R. 13Ei; Bell v. Morrison, I Pet. 351 ; Purdy v. 

Austin, 3 Wend. 18j; Stalford v. Bryan, ib. 536; Han
cock v. Bliss, 7 Wend. :.267 ; Clark v. Dutcher, 9 Cow. 676. 

Each year's interest was a distinct sum, which could be 

sued for and coBected, independently of the principal of the 

note; and if it had been collected by suit, it would not have 

taken the note out of the statute. Being paid without a suit, 

does not change the principle or effect of such payment. 

Doe v. Warren, '1 Green!. 4t3; Greenleaf v. Kellogg, ;.2 Mass. 

R. Ei68; Tucker v. RandaU, ib. :.284; llrzstings v. Wiswell, 
8 Mass. R. 455. · 

Payment of the principal does not raise an implied promise 

to pay interest. Collyer v. H'ilcox, 4 Bing. 315. A fortiori, 
payment of interest does not raise an implied promise to pay 

the principal. 

The opinion of the Court was afterwards prepared by 

WHITMAN C . .J. -The statute of limitations is relied upon 

in defence of this action, which is assumpsit upon a note of 

hand. The note had been due more than six years before the 

commencement of this suit. The plaintiff contends, that it 

was a witnessed note, and, therefore, not within the statute. 

At tbe left of the signature of the defendant, to the note, a 

memorandum was placed, acknowledging that the interest on 

the note had been paid to a certain time. The name of J. S. 

Barrows, preceded by the word "attest," was placed under 

the memorandum. We think this does not, unequivocally, 

show that the attestation was intended to extend to any thing 

further, than to the correctness of the memorandum. If it 

had been intended that it should have been an attestation to 
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the signature it seems reasonable to believe that it would have 

been placed above the memorandum. . 

The plaintiff further contends that a payment of interest, 
indorsed on said note, which was made within six years before 

the commencement of this suit, although for a year's interest, 
which had become due more than six years before that time, 

is sufficient _to take the case out of the statute; and it has been 

so often ruled, that the payment of any part, whether of prin
cipal or interest, within six years, has that effect, that we can

not entertain any doubt of the correctness of his position, 

Sigourney v. Drury, 14 Pick. 387. 

The defendant, however, has cited a case from the 4 Bing. 
315, Collyer v. Wilcox ft al. which he thinks establishes an 

exception to the general .rule. The claim set up in that case 
was for certain deposites, made by the plaintiff for a particular 

purpose, which had failed of being accomplished, and for the 

interest thereon. For the principal the defendant brought the 
money into Court, and there tendered it; but expressly refused 

to pay the interest; and interposed the statute of limitations 

as a bar to the plaintiff's right to recover it. Jt was insisted 

that the tender of the debt in Court, although more than six 

years had elapsed since the cause of action accrued, took the 
case out of the statute as to the interest. But the Court held, 
as there was an express refusal, at the time of the tender, to 
pay the interest, a promise to pay it could not be inferred from 
the tender of the principal. In that case there was no express 
promise to pay interest. In the case at bar there was original
ly an express promise to pay interest; and, at the time of pay
ing the interest, there was no declaration, by the defendant, 
that he did not owe, or that he would not pay the residue of 

the debt. The defence, therefore, under· the statute, is not 

made out; and the judgment must be for the amount due on 

the note according to its terms. 
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A recognizance entered into by a party, conditioned " to prosecute with ~!feet 
an appeal, made by him at the Court of Common Pleas," at the next Su

preme Judicial Court, when the statute in force at the time required that 

the party appealing should recognize " to prosecute his appeal, and to pay 
all such costs as may arise in sue!, suit after such appeal," not conforming 

to the provisions of the statute, is void as a statute recognizance. 

It is denied, that a recognizance to prosecute an appeal is good here at com

mon law. 

If however it should be considered that the recognizance is good so far as it 

conforms to the statute, a condition "to prosecute his appeal," is performed 

by entering the action at the next Supreme Judicial Court, and afterwards 
becoming nonsuit. 

ScmE F ACIAS on a recognizance. The declaration set forth 

that Nathan Foster, since deceased, as principal, and the de

fendant as his surety personally appeared before the Court of 

Common Pleas for the County of Oxford, on February 1, 1835, 

and acknowledged themselves to be indebted to the plaintiff 

in the sum of one hundred dollars, " if default should be made 
in the performance of the condition of said recognizance, 
which condition was, namely, that if the said Foster should at 

the Supreme Judicial Court, which was to be holden at Paris 
on the third Tuesday of May then next, prosecute with effect 

an appeal made by him at the Court of Common Pleas held 

in and for said county of Oxford, at Paris, on the fourth Tues

day of January, 1835, from a judgment then obtained against 

him by the said Owen, then said recognizance should be void 

and of none effeet, otherwise to remain in full force ;" that 

the recognizance was duly entered into before the clerk; that 

'' Foster did enter said appeal at the said next Supreme Judi

cial Court, and afterwards became deceased ;" that admin

istration was taken out on his estate ; that the administrator 

came in ; " and that such proceedings were had in said action, 

that the plaintiff became nonsuit, and at the May term, 1838, 

the said Owen had judgment for his costs;" and that execu

tion issued, and was returned unsatisfied. 

The defendant demurred, generally, to the declaration. 
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G. F. Emery, in support of the demurrer, contended that 

the declaration was defective in substance in six different par

ticulars, of which the last, and only one examined by the Court, 

was this. 

6. The recognizance is fatally defective in itself. 

It is so, because the Court did not order that Foster, the prin

cipal, should recognize in any sum. This should appear in the 

recognizance, but it does not so appear there, or in any part of 

the declaration. 

And more especially, because the recognizance is not such 

as the statute authorizes and requires. 

Appeals are regulated solely by statute; and if the recogniz

ance to prosecute the appeal is not regular, and in conformity 

to the statute provisions, it is absolutely void. The Rev. Stat. 

c. 97, <§, 14, provides, that "the party appealing, before such 

appeal shall be allowed, shall recognize with sufficient surety 

or sureties to the adverse party, in such sum as the Court shall 

order, to prosecute his appeal with effect, and pay all inter
vening damages and costs." The Stat. 1829, c. 444, which 

was the one in force at the time of this appeal, provides, that 

the party appealing, " before the allowance of such appeal, 

shall recognize with sufficient surety or sureties to the adverse 

party, in a reasonable sum, to prosecute his appeal, and to pay 
all such costs as rnay arise in such suit after siich appeal." 
The condition of the recognizance declared on, is merely, if 

Foster should, at the next Supreme Judicial Court, " prosecute 

with effect his appeal" from the Court of Common Pleas, then 
the recognizance should be void. There is no provision in this 

recognizance t:o pay "all such costs as rnay arise in su.ch 
suit after sitch appeal." The action therefore cannot be main

tained. Harrington v. Brown, 7 Pick. 232. 

Codman Sf Fox, for the plaintiff, contended that the decla

ration was good. The language of the act is, to prosecute his 
appeal and pay all costs. The recognizance is to prosecute 
his appeal with effect. So far as it goes therefore, it is in ac

cordance with the statute, but does not in words go the length 



OXFORD. 

Owen v. Daniels. 

of it. The amount of the defendant's objection therefore is, 

that the recognizance is not as onerous on him as it should be. 
If the plaintiff chooses to waive one of the terms of the re

cognizance, it does not lie in the defendant's mouth to object. 
The case cited from 7 Pick. seems to admit, that a recogniz

ance is valid for that portion, which was within the statute. 

The opinion of the Court was drawn up by 

SHEPLEY J. --This is a _writ of scire facias upon a recog
nizance set ·forth in the declaration; to which there is a general 

demurrer. What the recognizance actually taken was, can be 

known to the Court only by the allegations in the declaration; 
for it is not set forth in haec verba in the pleadings. The 
allegation is, that the principal was required by it to "prose
cute with effect an appeal made by him at the Court of Com

mon Pleas, held in and for said county of Oxford, at Paris, on 

the fourth Tuesday of January, 1835." The statute requiring 

the recognizance, c. 444, provided, that the party appealing 
should recognize "to prosecute his appeal, and to pay all such 
costs as may arise in such suit after such appeal." The stat
ute does not authorize it to be taken to prosecute the appeal 
"with effect;" :and does require it to be taken "to pay all 
such costs as may ari~e in such suit after such appeal." It is 

not therefore in words such an one, as the statute either au
thorizes or requires. The legal effect of a recognizance to 
prosecute an appeal with effect is different from that of one to 
prosecute an appeal. In Barnes v. 11 orlich, Yelv. 59, it is 

said, "to prosecute curn e_[!'ectu is to follow the suit till judg
ment." The same case is reported in Cro. Jae. 67, under the 

name of Worlich v. Massy, where it is said, "if the recogniz
ance should be only ctd comparendum et prosequendum cum 

yfectu" it is "only to prosecute without being nonsuited, or 

using delay." In Covenhoven v. Seaman, 2 Caines' Cas. 322, 

it was decided, that a recognizance to appear and his suit 
"prosecute with effect" was forfeited by the party submitting 
to a nonsuit. 
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In the State v. Richardson, 2 Green!. 115, it was decided 

that a recognizance requiring, that " he should appear and 

prosecute his appeal at the said Court, and should abide the 
order of the ·said Court thereon, and not depart without 

license," was fully satisfied by his appearing, entering his ap

peal, having it continued, and abiding during that time; and 
the Court say, "this was all he engaged by his recognizance to 

do." In the case of Paul v. Nowell, 6 Green!. 239,· the 

recognizance appears to have been taken by virtue of the act 
of 1822, c. 193, ~ 4, and there is no intimation, that the 

language of the recognziance did not conform to that of the 
statute, which was the same, as that of the statute, on which 

this was taken; and the Court say, "as the defendant did not 

enter and prosecute his appeal the condition of the recogniz
ance was broken." And the case also decided, that there could 

be _no hearing in chancery after the forfeiture, and that judg
ment must be entered for the whole penalty. And until after 

the passage of the act of 1831, c. 497, the result was, that, 
when a party forfeited his recognizance by becoming nonsuit 
if taken to prosecute with effect, he must pay the whole pen

alty, and could not be relieved by paying the cost arising after 

the appeal. While such woutd not be the result when he 
entered the suit and it was continued, if the recognizance pro
vided only that he should prosecute his appeal and pay the 
costs after appeal. Po_ssibly this may account for the fact, that 
the statutes have provided for a long course of years in case of 
appeals from the Circuit Court of Common Pleas, and Court of 
Common Pleas, and District Court, that the recognizances 
should provide, that the party should prosecute his appeal and 
pay the cost, arising after the appeal. Vide. Acts of June 

21, 1811; February 20, 1814; February 4, 1822, c. 193; 
March 4, 1829, c. 444 ; February 25, 1839, c. 373. While 

in cases of appeal from a justice of the peace, and in most 
other cases,· nicognizances have been required to prosecute the 

appeal with effect. And it is so in Rev. St. c. 97, § 14. 

The recognizance set forth or described in the declaration 

cannot therefore be considered as taken according to the pro-
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visions of the statute. In the case of Regina v. Ewers, 2 

Salk. 564, it was decided, that one not in conformity to a 

statute was not good as a statute recognizance, but was good at 
common law. The doctrine in that country has been, that 

any Judge might take a recognizance at common law, in term, 

or out of term, in any county. Panshaw v. lllorrison, 2 Lei. 

Raym. 1140; 2 Saund. 8. (b.) n. 5. It is believed, that no 

power not granted by staute for such a purpose is admitted 

here. Harrington v. Brown, 7 Pick. 232. If however it 

should be considered, that the recognizance in this case is good, 

so far as it conforms to the provisions of the statute, the result 

is, that it only provides, that the party shall prosecute his ap

peal. The part, which proYides, that he shall do it with effect, 

was not authorized by the statute. The provision, that he 

shall pay the costs arising since the appeal, is omitted. The 

declaration states, that "said Foster did enter said appeal," 

and that it was prosecuted by him and by his administrator 

after his decease until the May term of this Court, 1838. 

And there is nothing left in the recognizance obligatory on the 
defendant and unperformed. The declaration exhibits there

fore no legal cause of action ; and it is not necessary to decide 
the other points made in the case. 

Declaration adjudged bad. 

Mem. -TENNEY J. did not sit in the determination of this case. 
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JACOB BORNEMAN, Adm'r. verstts CHARLES SrnLINGER ~ al. 

A donatio causa mortis is good, although a chose in action, accompanied by 
a mortgage as collateral security therefor; and notwithstanding it were in 
trust for the benefit of others besides the donee. 

A married woman may be the recipient of rnch a donation, provided her 
husband was assenting thereto, even if he was the debtor, 

And if the donation has once vested for the benefit of the donees, it is out of 
the power of the husband to alienate it, to their prejudice. 

In an action on the mortgage by the adminstra.tor of the alleged donor, the 
husband of a donee, who had released to the defendant all interest in and 
claim to the note and mortgage, reserving all claim upon the administrator 
for any money paid to him, was held to be a compe"tent witness for the de
fendant. 

THE plaintiff, administrator of the estate of John G. Born

eman, deceased, brought this writ of entry on a mortgage, 

given by the defendants to the intestate to secure the payment 

of a note of hand. It has been heretofore twice before the 

Court on questions of law. The statements of the facts then 

before the Court, and the decisions of the Court thereon, may 

be found in the reports of the decisions in this State, Vol. 15, 

p. 429, and Vol. 18, p. 225. On this trial there was but little 
variation from the evidence in the prior trials. Any additional 

VoL. vu1. 24 
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proof is noticed in the opinion. The plaintiff never ren
dered an inventory of this note, and there were no debts against 

the estate. The husbands of the daughters interested gave to 

the defendants releases of all interest in the note and mort
gage, reserving all claim against the administrator, and were 

offered as witnesses by the defendants. They were objected 
to by the demandant, but admitted. 

Upon the testimony introduced, SHEPLEY J. who presided 

at the trial, instructed the jury, that if they were satisfied, that 

the deceased, during his last sickness and in contemplation of 
death, and with a view to make a final disposition of his estate, 

made a donation of the note and mortgage to the four daugh
ters and the children of those of them deceased, and actually 

delivered them to his daughter Sally to carry that purpose into 

effect, and they remained in her possession until after his de
cease, the beneficial interest in them would vest in those for 
whose benefit the donation was made ; and that if Charles 

Sidlinger, her husband, assented to her receiving them, he 
could not afterwards by any act of his, by surrendering them, 
divest the interest of the beneficial donees, or deprive them of 
the benefit intended for them. And further, that if the bene
ficial interest so passed, and there were no debts due from the 
estate, so that the administrator was not entitled to collect the 
note for the benefit of the creditors, he could not prosecute 
this suit against the will of those beneficially interested in the 
note and mortgage ; and that if he, before he commenced the 
suit, knew that they were so entitled to the note and mortgage, 

and that it was against their will, that he should commence 

this suit, he could not maintain it. 
The verdict for the defendants was to be set aside, if the 

instructions were erroneous:, or the witnesses objected to were 

improperly admitted. 

Buljinch, for the plaintiff, argued in support of the follow
ing propositions. 

1. The donees were incompetent witnesses. 
2. The administrator is entitled to this note and mortgage 

for the purpose of paying the expenses of his administration. 
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3. The defendants are estopped by the tender by one of 
them to the administrator, and a payment by the other of one 
half of the note and mortgage to the administrator. 

4. The delivery of the note and mortgage to collect and 
divide, not being a gift completed, was arrested by the death 
of the donor. 

5. There was no evidence from which the jury could pre
sume the assent of the husband, but his assent was negatived 
by his tender to the plaintiff. 

6. The terms of the gift were words testamentary, and 
amounted to a nuncupative will, and should have passed the 
seal of the Probate Court according to the statute. 

7. The gift of one quarter of the note, to be collected, and 
intended for Catharine Robinson, was never vested in her, 
but was arrested by her death, and should go to the adminis
trator for the benefit of all the heirs. 

8. It would be dangerous doctrine, and against the policy 
of the law, to establish the principle, that on the delivery of 
the husband's note and mortgage to his wife, the promise of 
the wife to collect and divide it into four parts, and in four 
years to pay it to third persons, was a good dona,tio causa 
mortis. 

9. The affirmance of the verdict would greatly impair the 
prov1s10ns of the statute of frauds, and establish doctrines 
dangerous and against law. 

· 10. The promise of a Jerne covert, with the consent of her 
husband, to pay the note of her husband to a third person 
cannot be the subject of a donatio causa mortis, and is not 
susceptible of delivery. 

He cited 5 Dane, c. 170, art. 2, <§, 28, 35; art. 4, <§, 1 ; 
c. 182, art. 6, <§, 22; art. 7, <§, 24; Hatch v: Kimball, 16 
Maine R. 146; Woodbury v. Bowman, 14 Maine R. 154 ; 
2 Kent, 446; Dane, c. 133, art. 3, <§, 6; 18 Johns R. 145; 
Bae. Abr. Will, &c. A.; 2 Ves. Sen. 431. 

Reed, for the defendant, considered that this was but a mere 
attempt to try again the same questions, which had been 
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already decided by this Court in this very case, reported in 3 
Shep!. 429, 6 Shep!. 225. 

He denied that there was any tender. The demandant 
claimed the possession of the note and mortgage, and the de
fendant who then had them i:n his possession resisted this claim. 
A suit wa~ brought, and he offered to give them up, but the 
demandant refused to accept them. Afterwards they were 
handed over to him, the defendant then and at all times deny
ing his right to them. But had the facts been as his counsel 
now contends, it could not alter the case. When the property 
had once vested, the husband could not by any act of his 
divest it. 2 Black. Com. 2!}3; Scanlan v. Wright, 13 Pick. 

528. 
He replied to the various grounds of argument urged for 

the demandant. 

Ruggles replied for the demandant. 

The opinion of the Court was drawn up by 

WHITMAN C. J. -This case is now before the Court, the 
third time, upon exceptions to the ruling of the Judges presid
ing at the trials. Upon the exceptions taken at the fir!'!t trial, 
it was decided, 15 Maine R. 429, that a donatio causa mortis 
is good, although of a chose in action, accompanied by a 
mortgage as collateral security therefor; and notwithstanding 
it were in trust for the benefit of others besides the donee. 
This decision was made upon the review of the authorities, 
then brought to the notice of the Court, which were somewhat 
in conflict with each other, and is sustained throughout by the 
case of Coutant v. Schuyler, l Paige, 316. 

It is now contended, that such donation could not be made 
to a feme covert ; and much less to the wife of the maker 
of the note and mortgage; and especially without his consent, 
which, it is contended, was not obtained in season, if at all, to 
render it effectual. The jury, however, under the instruction 
of the Court, seem to have found, that his consent was obtain
ed, and in due season; and if they had not, his consent may 
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well be presumed, as the donation was tantamount to a release 
to him of one quarter part of the debt due from him. 

That a feme covert might be the recipient of such a dona

tion we cannot doubt, provided her husband was consenting 
thereto. A trust estate is under the control of a Court 0f 

equity ; and the execution of the trust could, as well be en
forced, if in the hands of a married woman, by bringing her 
husband into Court with her, as if it were in the hands of any 
one else. A single woman may surely take an estate in trust ; 

and, if afterwards married, the execution of the trust might be 

enforced against her and her husband. 

We cannot see that the circumstance, that the husband was 
the debtor in this case should make any difference. He was 

in effect the cestui que trust as to one quarter part of the 

debt, and, as to the other, he, with his wife, were the trustees. 
The debt might, by the operation of the principles of law and 
equity, be considered as virtually cancelled as to him, and the 

fund as in his hands for the benefit of the cest·uis qwe trust; 
and he and his wife might compel the payment of the residue 

for the same purpose. 
It is further insisted, that Charles Sidlinger, the husband of 

the donee, renounced the trust and tendered the notes and 
mortgage to the plaintiff, which, although at first refused, 
were afterwards received by the plaintiff; and that thereby the 

trust, if any existed, was annulled. It does not appear in the 
report of the evidence, or in the deposition relied upon for the 
proof, why or for what purpose the tender was made, or why 
it was refused. It appears however, that the plaintiff then 
had an action of trover, pending against the defendants for the 
note and mortgage, and the tender might have been made, and 

it is not improbable that it was, with a view to an effect upon 

the decision of that cause, favorable to the defendants; and 

may have been refused from an apprehension that it would be 
likely to have some such effect. 'l'he parties were, at the 

time, in a state of warfare, and might on either hand conduct 

unadvisedly. It does not seem to us that this transaction, 
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under all the attendant circumstances, was deserving of much 

consideration. 
The Judge at the trial, upon this point, charged the jury in 

substance, that if the donation had once vested, for the benefit 

of the cestuis que trust, it was out of the power of Charles 

Sidlinger to alienate it to their prejudice; and we are satisfied 

that this instruction,was correct. The jury seem also to have 

found that the donation was made in the last sickness of the 

deceased, that the note and mortgage were actually delivered 

over at the time, and with the consent of the husband of the 

donee. 

But it is urged that the witnesses who were admitted to 

testify in the cause for the defendants, after filing releases, 

should have been excluded. To us it seems, that, after filing 

their releases, if they had any interest, it was in favor of a re

covery on the part of the plaintiff. They had released all their 

claims excepting to a distributive share of what the plaintiff 

might recover. Their only interest, then, was that he should 

recover. 
Judgment on the verdict. 
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DANIEL F. HARDING versus GEORGE W. BuTLER. 

By the provisions of the poor debtor act of 183:l, c. 412, the oath should not 
he administered to the debtor, who has on his examination disclosecl "any 

bank billii, notes, accounts, bonds, or other chose in action," until he has 
performed all the duties which the statute requires of him, one of which is 

to choose an appraiser, "to appraise off sufficient property thus disclosed 
to pay the debt." t 

And in such case, where the debtor is not entitled to have the oath adminis
tered, if the justices proceed and administer it, it is illegally taken and 

wholly inoperative, and will not be considered as a performance of the con

dition of the bond. 

And if the parties, in the suit upon the bond, submit the case for decision upon 

an agreed statement of facts, wliich does not show that an appraiscment 
was made, such agreement must be presumed to state all the facts material 

to a correct decision of the case; and the Court cannot imply that any ap

praisement was made. 

ExcEPTIONS from the Middle District Court, REDINGTON J. 
presiding. 

Debt on a poor debtor's bond, given to procure the release 

of Butler from an arrest on an execution in favor of the plain

tiff, having as the condition thereof, that Butler should within 

six months from the date cite the creditor, and should appear 

before two justices of the quorum, and submit himself to ex
amination, make disclosure of his business concerns and pro
perty and abide the order of the justices thereon, or take the 

oath prescribed by the statutes for the relief of poor debtors, 

or pay the debt, costs, interest and fees, or be delivered into 
the custody of the jailer. The facts were agreed. 

Butler duly cited the plaintiff before two justices of the quo

rum, and within the six months made a disclosure, from which 
it appeared that he had notes to the amount of five hundred 

dollars, given for a farm sold by him, and that he had no other 

property. The plaintiff is to be considered as objecting to 

the admissibility of this disclosure. The justices thereupon 

decided that Butler was entitled to have the oath prescribed 

by the statute administered, and they did administer it, made 

the record of their doings, and made the certificate prescribed 

by the statute. These proceedings were within the six months, 
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and no objection is made to any of the proceedings, excepting 

to the decision of the justices that the oath should be admin

istered, and to the administering of it. The defendant relies 

on a performance of the condition of the bond. If the Court 
should be of opinion, that the justices were authorized to ad

minister the oath, the plaintiff is to become nonsuit; other
wise the defendant ii! to be defaulted, and judgment rendered 

for the plaintiff according to law. 
The District Judge decided that the action could not be 

maintained, and the plaintiff filed exceptions. 

Harding, pro se, contended that as the debtor disclosed 

property to the value of five hundred dollars, the justices had 

no authority to administer the oath, and that it was a void act. 
The performance must be legal, or it is no performance. By 

the statute of 1839, c. 412,, ~ 2, when property is disclosed, 
the oath is not to be administered, but the property is to be 
appraised, in manner there prescribed, to discharge the debt. 

G. Abbott, for the defendant, contended that one of the 
alternative conditions of the bond had been performed by the 
administering the oath by the justices. It is said that the jus
tices had no power to administer the oath. The justices have 
the power to administer the oath, or to withhold it. Their 
record and certificate are the proper evidence. That the oath 
was rightly administered, has been settled by a competent ju
risdiction, the justices, and their decision is final and conclu
sive. Avery v. Betts, 3 Fairf. 415. 

The statute of 1839 does not prohibit the justices from ad
ministering the oath. The plaintiff might have taken the pro

per mode to have had the notes appraised, if he had chosen, 
and his neglect cannot take away the right to administer the 

oath. But here it does not appear, but that an appraisal was 

made. 

The opinion of the Court was drawn up by 

SHEPLEY J. --This suit is upon a poor debtor's bond and is 

presented for decision on an agreed statement of facts. The 
act of 1835, c. 195, provided, that a debtor arrested or im-
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prisoned on execution issuing on a judgment 111 a civil suit 
might give bond conditioned, that in six months he would cite 

the creditor and submit himself to examination and take the 
oath prescribed, or pay the debt, interest, costs and fees, or be 
delivered into the custody of the jailer within said time. And 

the tenth section provided for his discharge from the commit
ment upon proper proof, that he had taken the oath. 

The supplementary act of 1836, c. 245, ~ 7, substituted 
another oath for that required by the former act. That oath 
appears to have been so framed as to allow the debtor to be 
discharged, when he disclosed truly the state of his affairs, 

although he disclosed, that he had property sufficient to pay 
the debt. And no provision was made by which the creditor 
could obtain satisfaction of his debt from the property dis
closed, if the same consisted of choses in action, or other 
property not liable to be seised and sold on execution. 

The second section of the act of 1839, c. 412, appears to 

have been designed to remedy this evil by providing, that 
when the debtor should disclose "any bank bills, notes, 
accounts, bonds, or other choses in action, or any property not 
exempt by law, which cannot be come at to be attached," 
three disinterested men should be selected, in case of disagree
ment between the creditor and debtor in appropriating the 
property to the payment of the debt, and that they should 
under oath appraise off sufficient property thus disclosed to 
pay it. The act then declares "and in case the creditor shall 
not appear at the disclosure of said debtor, or appearing shall 
refuse or neglect to choose an appraiser, the justices shall ap
point a man for him to appraise such property as is disclosed as 

aforesaid." 
It was not the intention to permit the oath to be adminis

tered to the debtor until he had performed all the duties, 
which the statute required of him. One of these was to 
select a person to make such appraisal. And the creditor was 
entitled to have the appraisal made, that he might voluntarily 
receive the property in payment of his debt, if he . thought 
proper to do so. Whether the provision so far as it attempts 

VoL, vm. 25 
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to discharge his debt without his consent be constitutional is 
not now the subje.ct of inquiry. 

It is said in argument for the defendant, that there is no 

evidence, that the notes disclosed were not appraised. The 

agreed statement does not .show, that any appraisement was 
made, and such agreement must be presumed to state all the 

facts material to a correct decision of the case. It is on those 

facts, that the parties submit the case for decision. 

Again it is said, that the defendant has performed one of 

the alternatives named in the condition of his bond by taking 

the oath. The answer to thiis argument is, that it was illegally 

taken, and that it was therefore wholly inoperative. He was 
not entitled to have'the oath administered, until after an ap

praisement had been made, and he cannot plead an illegal act 
as a performance of the condition of his bond ; and must be 
regarded as in the same position as if he had not attempted to 

take the oath. 
Exceptions sustained and 

judgment for the plaintiff. 
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TnoMASTON BANK versus ELIZABETH K. STIMPSON. 

A deed of land, absolute and unconditional in its terms, but made, asap-

pears by minutes of the grantees in managing their own affairs, to secure 
. the payment of a loan of money, is not by our statutes a mortgage; and 
when the time stipulated for the payment of the money has elapsed, and 
payment has not been made, the estate becomes absolute in the grantees; 

although a Court having general equity jurisdiction might regard such a 

conveyance as a mortgage. 

Banks, incorporated under the laws of this State, may receive real estate as 
security for a loan, or in payment of debts due. 

And if land be conveyed to a bank as collateral security for the payment 
of money, and the title has become absolute in the bank by the neglect of 
the grantor to make payment at the stipulated time; and afterwards, at the 

request of the grantor, the bank conveys the land to a third person, on pay
ment by the latter of the amount due; this is not a redemption of the pro
perty, so as to restore the title to the original grantor. 

And if a purchaser, bona fide, of the grantee of' the bank without the 

knowledge of usury in any transaction in relation thereto, brings his writ 

of entry, demanding the land, against one who was not a party or the legal 
representative of' a party to the usury, it is not competent for the latter to 
set up as a defence, that there was usury in the transactions between the 
person requesting the conveyance and the grantee of the bank. 

The liability of one who had been a stockhulrler in the bank, but who had 
sold out his interest three months before he was offered as a witness for the 
bank, is too remote, uncertain and contingent to render him incompetent. 

WRIT of entry to recover a tract of land in Thomaston. 
The demandants read in evidence· an absolute and uncon
ditional deed of warranty of the demanded premises from 
Elizabeth Sawyer and Brown Stimpson to themselves, dated 
March 10, 1828. The conRideration of the deed was $1075. 
It appeared during the trial, from the stockholders' minutes 
under date of March 19, 1828, introduced by the tenant, that 
the land was received by the bank as collateral security for the 
payment of the note of Mrs. Sawyer and Stimpson to the 
bank for $1075. There was also read in evidence a deed of 
the same premises from the bank to S. E. Smith, dated June 
4, 1838; a deed from S. E. Smith to John G. Paine, dated 
Sept. 3, 1838; a deed from John G. Paine to the bank, dated 
June 5, 1839, for the consideration of $1451;76. The actual 
consideration of the last deed was to indemnify the bank, as far 
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as it would, for his deficiencies as their cashier. The grantee 

of the bank had given Stimpson a bond to convey the land to 

him on the payment of a certain sum; Stimpson assigned the 

bond to John Paine, John Paine assigned it to John G. Paine, 

and on his paying Smith the amount due him, he conveyed to 

J. G. Paine. In one of these intermediate transactions the 

defendant contended there was usury, and the demandants 

that there was not. The tenant was the widow of Brown 

Stimpson and the daughter of Mrs. Sawyer. A witness was 

called by the demandants who had been a stockholder of the 

bank, and director, but had sold out his stock three months 

before he was called to testify. He was objected to as inter

ested, but was admitted by SHEPLEY J. presiding at the trial. 

The .Judge ruled, that as the defendant was not a party to any 

contract between B. Stimpson and the grantee of the demand

ants, and was not making the defence as his legal representa

tive, she could not set up usury as a ground of defence. The 

defendant consented to be defaulte<l, subject to the opinion of 

the Court on the whole case. 

Holmes, argued for the defendant, and among other objec

tions to the maintenance of the action urged these : -

The whole transaction between Stimpson, Mrs. Sawyer and 

the demandants was a loan, and security therefor, and of 
course in law was a mortgage. 2 Black. Com. 296, and notes; 

9 Wend. 296; 2 Mass. R. 493; 3 Mass. R. 1:3s; 5 Mass. R. 

109; 1 Salk. 19:2; 1 And. 196. 
When the money was paid, the mortgage was discharged, 

and the land was revested iin Mrs. Sawyer, the original owner. 

When the redemption was made, the equity did not go to 

Stimpson, but to Mrs. Sawyer. l Vern. 476; 1 Johns. Ch. 

R. I; 1 Peere Wms. 268; 2 Atk. 494; Powell on Mort. 31; 

2 Munf. 40; 5 Mass. R.117; 4 Johns. R. 186; 8 Mass. R. 

157; 2 Desaus. 570; 2 Vern. 84; 1 Cow. 311. 

The bank had no legal title to the demanded premises. 

The deed from Mrs. Sawyer and Stimpson to the bank was an 

absolute deed. If any thing, it is a purchase of real estate, 

and the deed was read aEI such. It was not a purchase for 
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banking purposes or for the convenient transaction of their 
business. They purchased this property, as appears by their 
own records, as a pledge for the payment of money, and in 

case of failure, to sell it, pay themselves, and return the sur

plus. Such a transaction is void as against the policy of the 

law, and the express terms of the charter of the bank. If the 
bank cannot hold, they cannot transfer the title to others, and 
when it comes oack to them, they are in their original position. 

The deed to the bank was absolutely void, and the bank can 
derive no title under it. The powers of corporations are mere 

statute grants, and nothing can be done by them beyond the 
authority granted to them. The charter of the demandants 
does not authorize them to purchase lands for such purposes. 
To decide that they have more power than the charter gives 

them, is but judicial legislation. 

The transaction was usurious, and as heir to Mrs. Sawyer, 

the tenant may set up this defence. 
The witness was improperly admitted. Although he had 

sold out his shares, his liabilities to make good all deficiencies 

of the bank remained. He was directly interested, therefore, 

to increase the funds of the bank. 

Ruggles and M. H. Smith, for the plaintiffs, were stopped 
by the Court. 

The opinion of the Court was drawn up by 

WHITMAN C. J. -The deed of Mrs. Sawyer and Brown 
Stimpson was made to the bank absolute and unconditional 
m its terms. It is contended, by the· counsel for the defend

ant, that the bank coukl not take and hold real estate by a 

deed of this description, other than for its own accommodation 
and particular use. It appears on the minutes of the proceed

ings of the directors of the bank, sometimes called their re

cords, that the deed was made to secure the payment of a 
loan, obtained 'by said Brown Stimpson of the plaintiffs; and 

no-question is in fact made but that this was the real object of 

the transfer. No doubt can be entertained but that a Court, 

having general equity jurisdiction, would regard such a con-
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veyance as a mortgage. But tho statute of this State, con

cerning mortgages, has entrusted the Courts with very limited 

powers on this subject; and is specific as to tho cases in which 

a right of redemption shall remain to the grantor, beyond the 

time stipulated in the mortgage. In the case of mortgages of 
this description no such right is saved to him ; and when the 

time, stipulated for the payment of the money, had elaji)sed, 
and payment had not been made, the estate became absolute 

in the grantees, so that they might alienate tho estate to reim

burse the amount of the loan. 
By the statute of 18:Jl, c. 519, ~ 2 and 6, banks were au

thorized to hold real estate for their own accommodation; 
and such other real estate as they might "hold oh mort

gage, receive on execution, or take as security for, or in pay

ment of any debts." The real estate in question was, in the 

first instance, received as security for a loan, and finally in pay
ment, for a debt due. These purchases, in both instances, 
would seem to be within the very terms of the statute. No 
question therefore would seem to remain, but that the bank 
conducted, in both instances, within the scope of its legitimate 

powers. 
In the sale of the estate the plaintiffs appear to have con

ducted with entire good faith. They allowed Brown Stimp
son to find a purchaser, anti to secure to himself all possible 
benefit from the sale, beyond the amount requisite to replace 

the money borrowed; and he received from the purchaser a 
stipulation to convey the land to him, within a certain term 

agreed upon between them, upon his paying to the purchaser 
the amount paid to the plaintiffs, being only the amount due 

them, together with the amount of a further loan obtained by 

him upon the same security, with interest on both sums. 
The counsel for the defendant contends, that this transac

tion was tantamount to a redemption of the estate from the 

plaintiffs; and that it thereupon. revested in Mrs. Sawyer, who 
was the real owner of it in fee at the time she joined her son

in-law, Brown Stimpson, in a conveyance of it to the plaintiffs. 

But we do not perceive any ground upon which it can be so 
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considered. The estate had become absolute in the plaintiffs, 
and irredeemable by our law. The grantors were unable to 
pay the amount for which it had become forfeited. It was 
sold and conveyed by the plaintiffs to a stranger to the original 
transaction, with the approbation, and indeed by the procure
ment, of Brown Stimpson, and without the slightest complaint, 
so far as appears, on the part of Mrs. Sawyer. The vendee 
of the plaintiffs therefore must be deemed to have acquired a 

perfect title to the estate. 
The counsel for the defendant further contends, that the 

transaction, between Brown Stimpson and the plaintiffs' ven
dee, was usurious and therefore void. How that may have 
been it seems to us unnecessary to inquire. The estate must 
have vested in the vendee, and could not have been divested 
out of him by any usurious transaction between him and 
Brown Stimpson. Being thus vested, he conveyed it to one 
Paine, to whom Brown Stimpson had assigned his obligation 

for a conveyance to himself; and subsequently Paine, as cash
ier to the bank, having become a defaulter, conveyed the same 
to the plaintiffs, in part payment for the amount found to be 
due from him. It is not prntended that Paine or the plaintiffs 
were conusant of the supposed usurious transaction, or had 
any connection with it. We cannot doubt, therefore, that, in 
the hands of the plaintiffs, the estate is entirely clear of any 

taint of that kind. 
It is further objected, that some of the facts in the case 

were proved by incompetent testimony, which, though objected 
to, was admitted by the Court. It is contended, that Edwin 
Smith, from whom this testimony was derived, had an interest 
in the event of the suit. It appeared that he had been a 
stockholder and director in the bank ; but, some few months 
before he testified, he ~md sold his stock, and must thereupon 
have ceased to be a director. It was then contended, that he 
stood liable, for the term of one year after the sale, to be 
called upon to the amount of his stock, so sold, for the debts of 

the bank, in case of the mismanagement of the directors, and 

their inability to reimburse the loss, &c. This liability was re-
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mote, uncertain and contingent. It depended upon such a 
loss of the stock, by the mismanagement of the directors, t:ts 

rendered it impossible for the creditors of the bank to obtain 

remuneration therefrom, and upon the further contingency, 

that the directors should be unable to respond therefor; and 
still further, that a suit should have been commenced within 

one year, next after the sale of the stock, by any such creditor. 
But there is a still more incontrovertible answer to the defend

ant's exception to the ruling of the Judge in this particular. 
The statute of 1839, c. 418, <§, 1, and the Revised Statute 
c. 77, <§, 76, both provide, that a stockholder, so liable, may 

nevertheless, be a competent witness in any case in which the 
bank may be interested. 

On the whole, it seems to us, that the default must remain 

undisturbed ; and that judgment must be entered thereon. 
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:MARY MELLus versus W1LLIAM SNOWMAN. 

\Vhere the wife became entitled to tho premises, as heir at law, during her 

covcrture, and her husband conveyed his lifo estate therein, and his grantee 

continued in possession for more than thirty years, the husband still liv

ing; she may, after the decease of her husband, make an entry and recover 
the land. 

Thus, where the demandant, on the death of her fatlier, in 1800, became en

titled to one fifth of the demanded premises, as an heir at law, she then be
ing the wife of H. l\I. who soon afterwards conveyed "his right to the es
tate, and gave a deed of it in which his wife ·did not join;" and his grantee 

entered into possession, and he and those claiming under him, of whom the 
tenant is one, have since continued in possession; and in 1832 the hus

band of the demandant died, and in ] 840 she made an entry, and brought 

this suit; It was held, that by the deed of the husband his grantee could 
hold his life estate; that the demandrmt could not lawfully enter or inter

rupt this possession during the life of her husband; that her rights were 

not barred by the statute of limitations; and that she was entitled to re

cover. 

But if the demandant and her buslrnnd had been dissciscd during the covcr

ture, they woul,l have had a right to enter immediately npon the disseisor, 

and from that time the statute of limitations would have commenced run

ning against the husband, and against the wife also. 

If a division of the real estate of an intestate among the heirs be commenced 

by virtue of proceedings in the Probate Court, but do not appear to have 

been accepted or recorded in that Court, and the records arc apparently en
tire, and no loss of any papers of the probate office is shown, and no assent 
of one of the heirs at law appears; the division will not be binding upon 

such heirs, altho11gh an occupation by others according to it has continued 
for more than thirty years. 

WnIT of entry, demanding a tract of land in Georgetown. 
With the general issue, the tenant put in a brief statement, 
alleging that he, and those under whom be claimed, one of 
whom was Benjamin Riggs, bad held the premises peaceably 

and quietly for the period of forty years next before the bring
ing of the suit, and relied upon the statute of limitations. 

Th?mas Stephens owned a farm in Georgetown of which the 
demanded premises were a part, and died seised thereof, in
testate, in the year 1800, leaving five children as his heirs, of 

whom were the dernandant and Charles Stephens. Before her 

father's death, she was married to Henry Melius, and remained 

VoL, vm. :26 



202 LINCOLN. 

Melius v. Snowman. 

covert until his death, in ] S32, less than eight years before 

the commencement of this action. Before the suit was brought 
she made an entry into the premises. 

Soon after the death of his father, Charles Stephens, as the 

report of the case states, " took possession of the part of the 
farm afterwards set off, or attempted to be, to him and to the 

plaintiff, and, as he testified, purchased of Henry Melius his 
right to the estate for forty dollars, and took a deed of it of 
him, in which his wife did not join, and that the deed is lost." 
On Sept. 6, 1804, Charles Stephens conveyed to Benjamin 

Riggs the tract of land in his possession, and the same has 
ever since been occupied under Riggs and his grantee unmo

lested until the entry of the demandant. 

On Sept. 12, 1806, a warrant issued from the Probate Court 
for the division of the estate of Thomas Stephens among his 

heirs at law. The commissioners were sworn, and made, in 
writing by them signed, a division of the estate, bearing date 

Jan. 15, 1807, which was found on the Probate files, but was 
not recorded, and there is no memorandum to he found, that 
it was ever acted upon or accepted in the Probate Court. 
Upon this paper was this memorandum. "The undersigned 
heirs have consented to the division." This was signed by 
"Benjamin Riggs for Charles Stephens and Henry Melius," 
and by the other three heirs. The occupation by the heirs, 
and those claiming under them, has corresponded with that 
return by the commissioners. The demanded premises are 

the same set off to Henry Melius. 
If upon these facts the demandant is entitled to recover, the 

tenant is to be defaulted, and judgment to be entered for such 
portion, as she may be entitled to recover ; and if not entitled 

to recover, a nonsuit is to be entered. 

Whitmore, for the demandant, contended, that she could 
not be disseised during the life of her husband. Her husband 
had a life estate commencing at the same instant as her rever

sionary right, and she had no right of entry during its continu
ance. There can be no possession adverse to the remainder 
man during the continuance of the life estate. Jackson v. 
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Sellick, 8 Johns. R. 202; Jackson v. Cairns, 20 Johns. R. 
301 ; Jackson v. Schoonmaker, 4 Johns. R. 390. 

But during the continuance of the life estate, the husband 

sold to Charles Stephens: and he to Riggs, under whom the 
tenant claims. A life estate only passes by the deed, whatever 
its form. Stearn8, 9, 11, 47. Where a rightful title to the 

occupation is disclosed, the tenant cannot set up a title as ac

quired by wrong. 1:2 Johns. R. 365 ; 10 Johns. R. 446 ; 
Stearns v. Godfrey, 16 Maine R. 161; Tinkham v. Arnold, 
3 Green 1. 1:20 ; 7 Wheat. 59. Riggs acknowledged the exist
ence of the reversionary interest by signing for Henry Melius 

alone. On the death of her father, the demandant took but a 

limited fee, the right to the land on the death of her husband. 
The several occupations according to an illegal partition 

may operate as a partition among the tenants in common. 1 

Cowper, 214, 217; 4 Johns. R. 202; 9 Johns. R. 270; 13 
Johns. R. 367; 16 Maine R. 25; Greenl. on Ev. 24, citing 
1 N. H. Rep. 310. But if not entitled to recover the whole, 

we may one fifth. 

Mitchell, on the same side, cited Fitzh. N. Br. 211; Stearns, 

326 ; 4 Coke, 8; Co. Lit. 342; Butler v. Howe, 13 Maine 

R. 397; Plowden, 363,465; Cr9. Car. 23; 2 Kent, 130; 
Wallingford v. Hearl, 15 Mass. R. 471 ; Bruce v. Wood, 
1 Mete. 542. 

Groton, for the tenant, said that the Mass. Stat. of limita
tions of 1781, and ours of 1821, c. 62, were the same, and 
therefore it was immaterial which was to govern, The de
mandant and her husband could have enforced their right at 
any time, but they have laid by for twenty years since the right 

accrued, and for an additional ten years, and more, without en

forcing their rights, and the statute has become a complete bar. 

Where a person is a married woman, when her right accrues, ten 

years additional only are given to her by the statute to enforce 

her right. When the statute of limitations has once com
menced running, no subsequent event can interrupt its pro
gress, and after twenty years no writ of formedon can be 
supported. Dow v. Warren, 6 Mass. R. 328; 4 Dane, c, 
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114, Title, Remainder and Reversion. There is no more 

difficulty in this case, than there would have been, had the 
marriage taken place one year after her father's death instead 
of one year before. The statute is alike a bar in both cases. 

Henry Melius, by his deed of a part of the land held in 
cornrrion by metes and bounds, conveyed nothing to Riggs, not 
even a life estate. Jackson on Real actions, 250. The tenant 
and those under whom he claims, have oc<;,upied the land for 
forty years, claim the fee against every one, and the statute 
forbids his being disturbed. 

Mitchell replied. 

The opinion of the Court was drawn up hy 

SHEPL~Y J. -The demahdant at the death of her father, 
Thomas Stephens, in the year 1800, became entitled to one 
fifth part of his estate. The possession of her brother Charles, 
after the father's death, does not appear to have been adverse 
fo her or to the other heirs at law. As one of them he had a 

right to enter, and he soon after purchased of Henry Melius, 
the husband of the demandant, "his right to the estate, and 
took a deed of it of him, in which his wife did not join." 

Charles Stephens conveyed to Benjamin Riggs, in 1804, who, 
in 1827, conveyed to the tenant and another. The estate has 
been occupied under these conveyances ever since the execu
tion of the deed by the husband of the demandant. She was 
~arried to Henry Melius before the death of her :father, arid 
continued under coverture until the year 1832. Since the 
death of her husband, she has caused an entry to be made 
upon the premises demanded. It is insisted, that her rights 
are barred by the statute of limitations. The statute, c. 62, 

~ 3, provided, that no person, unless by judgment of law, 
should make entry into lands but within twenty years next 

after the right or title to do so first descended or accrued. 
And it allowed a feme covert ten years after the expiration of 

the twenty years. When did the right of the demandant to 

make entry upon these premises first accrue? Her husband 
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was entitled to the usufrnct during life anrl could convey the 

the same. The entry of his grnntce, Charles Stephens, was 

rightful, and he could lc;{ally co:wcy to Ri'i3s, who was en

titled to possess and occupy the estate conveyed to him. The 

attempt of Charles Stephens to convey the whole fee did not 

deprive his grantee of tbe rig·ht to hold so much of it as he 

might legally comey. The dcmandant could not lawfully enter 

or interrupt that possession during the life of her husband. 

And she has entered within twenty years after her first right 

of entry accrued, and is entitled to recover. And such was 

the decision in the case of Bruce v. Wood, 1 Met. 542. 
If she and her husband had been dissr,ised during the cov

erture, they would have had a right to enter immediately upon 

the disseisor and from that time the statute would have com

menced running against the husband ; and against the wife 

also, as decided in the case of JJ:lelvin v. The Proprietors of 
Locks and Canals on 11Ierrimack river, 16 Pick. 161. In • 
that case it is said, " it is true, that if Kittridge [the disseisor] 

had held under the husband, the wife would have had no right 

to enter." 

The division of the estate among the heirs, commenced by 

virtue of proceedings· in the Court of Probate, does not ap

pear to have been completed and accepted in that court, so as 

to become binding upon the heirs as a partition according to 

the statute. In the case of Hathaway v. Clark, 5 Pick. 490, 

the Court said, that " as the records apparently arc entire and 

no loss of any of the papers in the probate office is suggested, we 

cannot, even after the lapse of more than thirty years, presume 
that any decree passed, or that any notice was given, which does 

not appear." There is no proof in this case of any loss of 

papers or records. Those who assented to it in writing and 

their grantees by the continued occupation accordingly may be 

bound by it. Riggs professes to sign for the husband of the 

demandant, but there is no reason to conclude that he had 

any other authority, than what he had acquired by the con

veyances of his interest. And there is no assent to it by any 

one entitled to represent the rights of the demandant or to bind 
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her. No one can have acquired a title as against her by dis

seisin, and there is no legal division. She is therefore en
titled to recover one undivided fifth part of the premises de

manded. 

WILLIAM K. BARNARD versus CusHING BRYANT ~ al. 

,vhen the Revised Statutes went into operation, all the prior Statutes, which 

had been revised, were repealed, with certain exceptions and reservations 
as to crimes and vested rights. 

All prior statutes for the relief of poor debtors, were repealed by the Revised 

Statutes. 

If the time fixed in the notice for the examination and disclosure of the 

debtor, and for his taking the poor debtor's oath, was after the Revised 

Statutes went into operation, the proceedings should conform to those 
statutes throughout; the creditor has the right to select one of the justices, 

and the debtor has no right, in any event, to select more than one. 

And if in such case the creditor ciaims the right to select one justice, and 

it is denied to him, and two justices, hoth selected for the purpose by the 

debtor, proceed in the examination and administer the oath, the proceeding 
is corarn non judice and void. 

In a suit upon the bond, where such proceedings only are relied upon as a 
performance, the defendants have not the right to have the damages assessed 

by a jury, in manner provided in the Revised Statutes, c. 115, § 78, but 

judgment is to be rendered in conformity to the provisions of the Revised 

Statutes, c. 148, § 30. 

DEBT on a poor debtor's bond dated February 16, 1841. 
It was coHtended by the defendants, that the condition of the 

bond was performed by legally citing the creditor, disclosing 
the state of his affairs and taking the poor debtor's oath, in 
manner provided by law. Several exceptions were taken to 

the proceedings, in behalf of the plaintiff, but the decision 

of the Court rested wholly on the consideration of one of 

them. The facts and arguments in relation to the others are 

therefore omitted. The facts in relation to this point are 
stated in the opinion of the Court. It appeared by the papers, 
that the counsel for the creditor, after claiming the right of the 

creditor to select one of the justices, and after it had been de

nied, and after the justices selected by the debtor had pro-
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ceeded in the examination, " and not waiving any legal ob

jections," proposed certain interrogatories to the debtor. It 

was agreed, that if the proceedings constituted a legal defence, 

a nonsuit was to be entered ; but otherwise judgment was to 

be rendered for the amount of the legal liability of the defend

ants ; unless the Court should also be of opinion, that the 

defendants are entitled to have the plaintiff's damages assess

ed by a jury, in which event the case was to be sent to a jury. 

H. C. Lowell, for the plaintiff, contended that the creditor 

should have been permitted to select one of the justices to 

take the disclosure of the debtor, and decide upon his right to 

take the oath, agreeably to the provisions of the Revised Stat

utes, c. 148, ~ 46. Because this right was denied, the justices 

had no power to act, no jurisdiction, and their proceedings are 

void. 

The Revised Statutes had long before been published, and 

had been in operation five days before the attempt to take the 

oath. It might be sufficient to say, that whether the Rev. St. 

or the preceding ones are to govern, we are equally entitled 

to recover. If the former, the proceedings are void, because 

we were denied the right to select an appraiser ; if the latter, 

then we should also recover, because the oath provided by 
those statutes was not administered, but a different one. 

All the statutes in relation to poor debtors, before existing, 

were repealed by the Revised Statutes; and those alone reg

ulated the rights of the parties. As the course pointed out in 
those statutes to constitute the Court, or tribunal, to act in the 

matter was not pursued, the justices bad no power to act, 
and any adjudication made by them is entirely void. Smith v 

Rice, 11 Mass. R. 507; P'Utnam v. Longley, 11 Pick. 487; 

Knight v. Norton, 3 Shep!. :337; Granite Bank v. Treat, 6 

Shep!. 340. 
Putting interrogatives, reserving all rights, cannot make 

illegal proceedings valid. 1 Wils. 420; 1 W. Black. 451. 

The defendants are not entitled to have the damages esti

mated by a jury under the Rev. St. c. 115, ~ 78. Here was 
no Court qualified by law to administer any oath, and of course, 
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no oath was administered according to law. To enable the 

debtor to have the damages assessed by a jury, the oath should 

bave been admiuistcrcd by magistrates co,npetent to act, and 

some error in t!ie intermediate proceedings should barn existed. 

Judgment should be rendered agreeably to the provisions of 

the Revised Statutes, c. 14tl, ~ 39. Stone v. Tilson, argued 

in this county, 1841. 

Groton, for the defendant, said that the statutes of 1835 

and J 8:36, on the subject, became dead letter matter, after 

July, 1841. The oath was administered five days after the 

Revised Statutes took effect. That provided by those statutes 

was therefore rightly administered. 

The justices must be selected before the time for the exam

ination of tbe debtor, and may be, as soon as notice is given. 

The law will not presume, that any act was wrong, until it is 

shown to be so. In the absence of proof, it will be presumed 

that the selection was made at least six days before the exam

ination, when the debtor had by law the right to select both. 

But the Rev. St. c. 148, § 46, do not necessarily give the 
right to the creditor to select. One justice may be selected 

by the creditor, or in some other mode. 

The law makes the magistrates judges of the whole matter. 

They are to determine all these questions, and their decision 
is made final and conclusive. If the justices err in judgment, 

the sureties of a poor debtor, who sign his bond from motives of 
humanity, are not made by the legislature responsible for the 

payment of the large debt of a man wholly destitute of pro

perty. Clmrchill v. Hatch, 5 Shep!. 411. 
Had there been any error in the selection of the justices, 

the act of the plaintiff in going into the examination of the 

debtor before them, and putting interrogatories, was a waiver 

of all objections. 

However, in any view of the case, the damages, if any, are 

to be assessed by a jury. If there be any error in the pro

ceedings, the damages are to be assessed by a jury in all cases 

where the oath has been taken, and the debtor thus shown to 
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be destitute of property. Such is both the letter and spirit of 

the law. 

The opinion of the Court was drawn up by 

WHITMAN C. J. - The bond declared upon was given by the 

defendants, conditioned that said Cushing Bryant, then under 
arrest on execution for debt, should, among other alternatives, 

within six months thereafter, cite the plaintiff, the creditor 
named in the execution, and disclose the state of his affairs, as 
by law provided, preparatory to the taking of the poor debtor's 

oath. The debtor caused the plaintiff to be cited to appear, 

&c. on the fifth day of August, 1841 ; and certain magistrates, 
all selected by the debtor, appeared at the time, for the pur

pose of attending to his examination and disclosure ; and in 

case it should thereupon be thought proper, to administer to him 

the oath prescribed by law. The counsel for the plaintiff also 

attended ; and insisted that, under the provisions of the Re

vised Statutes, ch. 148, ~ 46, the plaintiff had a right to 
select one of the magistrates, and stated that he had one there 

for the purpose of attending to the business, in conjunction 
with one to be named and selected by the debtor. To this 

the debtor objected. Whereupon the two so selected by the 
debtor proceeded to take the examination and disclosure, and 
finally administered the oath prescribed in the Rev. Stat. 

The question is, was this a procedure warranted by law? 
The Rev. Stat. went into operation on the first of August, 
1841. All the prior statutes, which had been revised, were 
repealed, with certain exceptions and reservations as to crimes 
and vested rights. Proceedings like those in question do not 
foll within either of the descriptions named; and, in fact, the 

magistrates must have so understood it ; for they administered 
the oath prescribed in the Rev. Stat. And we think the pro
ceeding should have conformed to those statutes throughout. 

None other, in reference to this subject, were in force. It 

was clearly the right of the creditor to have selected one of 

the magistrates; and the debtor had no right, in any event,_ to 

have selected more than one of them. The proceeding there-
VoL. vm. 27 
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fore was wholly corarn non jitdice and void. The debtor, 

therefore, cannot be regarded as having performed the alterna

tive in question, and not having performed either of the others, 

the defendants must fail as to this point of their defence. 

It is then contended, that, if such be the case, they have a 

right to have the cause submitted to a jury, under the pro

vision contained in the seventy-eighth section of ch. 115, of 

the Rev. Stat. The language there used would, according to 

its literal import, seem to embrace this case; and the literal 

import is not to give place to a construction differing from it, 

but upon palpable and satisfactory grounds. It may well be 

doubted whether .the Legislature, if, at the time of this enact

ment, it had foreseen, that their language would have applied to 

a case like the present, would not have provided against such 

an application of it. If this case is to be submitted to the 

jury, debtors, it may be feared, will be encouraged in all cases, 

where the right to a discharge may be doubtful or hopeless, to 

take a similar course. In that way the penalty of the bond 

would be saved; and the debtor would have a chance to try 
an experiment upon the sympathies of a jury. Yet it must 

be confessed, that the same would seem to have been the case, 

under the operation of the statute of 1839, of which the sec

tion in question is but a re-enactm~nt. Under that statute the 
debtor might, instead of selecting two justices of the quorum, 

the only legal and competent tribunal, have selected two 

justices quorurn ·wws, and the result would h1l\'e been, that 

the penalty of the bond would have been saved, and the cause 

would, on motion of the defendants, have been referable to a 

jury to say whether the defendants should be subjected to the 

payment of any thing or not, and if any thing how much. 

Since, however, the two provisions are now incorporated 

into the same statute, it is reasonable to supporn it was intend

ed, that the latter provision should not be rendered wholly · 

nugatory by the former. It cannot well be believed, that the 

Legislature intended to open a door to fraudulent contrivances; 

and provide the means whereby a debtor, by a seeming ad-
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herence to the literal import of language, should escape from 

a liability, which he had voluntarily incurred. 

According to the agreement of the parties, judgment must 

be entered for the plaintiff in conformity to the Rev. Stat. ch. 

148, ~ 39. 

BENJAMIN STINSON versus W1LDEs P. \VALKER, 

Where the seller sends to the purchaser a different article from that con

tracted for, and on learning the fact, directs it to be sent back by the first 
ship, and it is sent coastwise in conformity with the directions, but is 

lost at sea; the purchaser may recover back the consideration money paid, 
although no bill of lading was taken, or letter of advice sent. 

Neither the st. 1821, c. 85, nor the Rev. St c. 133, authorizes the taking of 

a deposition during the sitting of the Court, to be used at that term, because 

the deponent wishes to go out of the State. 

Where a Judge, in his discretion, grants a commission to take a deposition 
in term time, because the witness is about to go out of the State, with the 
express reser.-ation that the admission of the deposition should be subject 
to the discretion of the Court, he has the power to reject the deposition, 

when offered in evidence. 

ExcEPTIONS from the Middle District Court, REDINGTON J. 
presiding. 

Assumpsit to recover back of the defendant $20,10, the 

price paid him by the plaintiff for a small cask of wine. The 

plaintiff kept a store in Bath and the defendant one in Boston. 

Some months after the wine had been received by the plaintiff 

at Bath, the defendant was there, at the store of Stinson, and 

was there notified, that the wine was bad. Walker examined it, 

and said it was not the wine he intended to send, and directed 

the plaintiff to return it. A witness, called by the plaintiff, tes

tified, that the defendant directed the plaintiff to send the 

wine back by the first opportunity, and that it was sent about 

two weeks afterwards by a Cathance packet. The master of 

the packet, also called by the plaintiff, testified, that the plain

tiff put the wine on board his vessel, verbally consigned to the 

defendant at Boston ; that his vessel was called the " Eagle 

of Bath," and was a regular packet between Cathance and 
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Boston, always touching at Bath; that the winP. was put on 

board, when she touched at Bath on her \Vay to Boston ; that 

before her arrival at Boston, a severe storm came on, whereby 

his vessel, with the wine on board, as well as about thirty other 

vessels, was lost on Cape Ann; and that he went to Boston, 

and notified the defendant of the loss within four days after it 

happened. The defendant called a witness, who testified, that 

in a conversation between the parties after the loss, the defend

ant said he ordered it sent back by a Bath vessel. No letter 

of advice was sent by Stinson to Walker, when the wine was 

shipped back, and no bill of lading was taken. 

The defendant contended that the plaintiff could not recover 

because no bill of lading was taken, and no letter of advice of 

the shipment was sent. The Judge ruled that those acts were 

not necessary. 
The jury were instructed, that the plaintiff must prove, that 

the wine bad been sent within a reasonable time, and by such 

mode of conveyance as the defendant had prescribed ; that 

these were questions for their decision ; although it was his 
own opinion, that this was such a mode as would answer the 

defendant's directions. 

A few days before the case came on for trial, the clerk of 

the defendant was in attendance as a witness for the defendant. 

The counsel for the defendant several times moved for a com

mission to take the deposition of the witness, and at length 

the Judge appointed a commissioner to take the deposition, 

giving notice and certifying the cause ; but the appointment. 

was made with the express reservation, that the admission of 

the deposition should be subject to the discretion of the Court. 

The caption stated, that the deponent was about to leave the 

State and that the plaintiff was notified. The deposition was 

objected to on the part of the plaintiff. The defendant offer

ed to prove, that the deponent had left the State. The depo

sition was rejected by the Judge. 

The verdict was for the plaintiff and the defendant filed ex~ 

ceptions. 
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J. S. Sewall, for the defendant, contended tlmt the plaintiff 

was bound to take a bill of lading, and to notify t!ic defendant 

of the shipment of the wine. Custom among merchants re

quires it; and unless it is done, the consignee is not able to 

effect insurance upon tbe goods consigned to him, not knowing 

by what vesssl they are sent, or when they were shipped. 

The deposition should have been admitted. The commis

~ioner certified that the deponent was about leaving the state, 

and the defendant offered to prove, that he had left it. The 

rule is believed to be, that when these facts are shown, the 

deposition should be admitted. 1 Stark. Ev. 263; Roscoe on 

Ev. 58. The plaintiff too waived all objections, which other

wise he might have had, by appearing and puttiug interroga

tories. 16 Pick. 40!. 

The reservation of the right to admit or reject the deposi

tion, amounts to nothing. After an unqualified commission 

has once issued, and the deposition has been taken; and the 

deponent in consequence of it has left the State, the Court 

cannot reject the deposition, unless upon legal grounds. No 

legal objection was urged against the admission, and none 
existed. 

Randall 8f Whitman for the plaintiff. 
The laws applicable to freighters are the same as io common 

carriers, with the exception, that ships are exempted from cer

tain risks, to which other common carriers are liable. If the 

absence of a bill of lading would at all vary the liability, it 

would only be to increase it by the absence of exemptions, 

usually inserted in a bill of lading. Holt on Shipping, 359, 

377. It is not the custom to take bills of lading in shipping 

small articles coastwise, but the reverse of it. 

No letter of advice in this case is necessary. The wine 

belonged to the defendant, having been wrongfully sent to the 

plaintiff, who was not bound to be at the expense or risk of 

returning it. Special instructions were given, and the jury 

have found that they were followed. A letter of advice would 

be useless, as the vessel would ordinarily arrive as soon as the 
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letter. No one would ho at the expense of insuring this very 

small quantity of wort;;Jcss wine. 

The deposition was properly rejected. If taken under the 

statute, the cause of takiug is clearly insufficient, as that au

thorizes the taking only where the deponent is about to go out 

of the State before tlie sitting of the Court to which it is re

turnable. If taken under the rule of Court, the reasons must 

be satisfactory to the Court. In this case they were not. It 

was for the Court, in its discretion to determine this, and it 

was a just and discreet exercise of it in this case. 

The opinion of the Court was drawn up by 

TENNEY J. -The Judge instr.ucted the jury that it was not 

incumbent on the plaintiff, when he put the cask of wine on 

board the vessel at Bath, to take from the master a bill of 

lading, or to advise the defendant by letter of what he had 

done. Whatever may be the usages of factors and general 

commercial agents in this respect, when they make shipment 

of goods to their principals, we are not satisfied that the plain

tiff here failed in his duty. His agency was of a special 

character, consisting of power to do a single act, and the jury 

have found that he did all, which the terms used by the de

fendant in his directions required. But had it been otherwise, 

we do not perceive, how the exceptions to this part of the 

Judge's charge can be sustained. 

This action is to recover the consideration paid by the plain

tiff for an article of merchandize, which he never received, 

but instead thereof, one entirely different and inferior in value, 

and which he did not use. This the defendant admitted, 

saying, "it was not the wine he intended to send." It was 

then the property of the defendant, and he was liable for the 

amount received for that which he never delivered, and this 

liability did not depend upon condition, that the wine act

ually sent was to be returned, for no such condition was 

alluded to, when the defendant acknowledged the mistake 

made by him. How then can the rights of the plaintiff, as 

involved in this action, depend upon the performance of his 
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duty, when he undertook to put the wine on board a vessel and 

send it to Boston ? His engagement to do this was altogether 

a different matter, and as independent of the claim now asserted 

by the plaintiff, as would be a contract to transmit any other 

merchandize belonging to the defendant. . 

Exceptions are also taken, t1)at the deposition of Jacob 

Stanwood, a witness, who had been in attendance at the term 

of the Court when the action was tried, a11d wishing to leave 

the State, was excluded. This deposition was taken under a 

commission issued by the Court with the express reservation, 

that it should be subject to the discretion of the Court. The 

right of a party to use depositions depends upon the statute 

and the rules of Court. If he bring himself within either, the 

Court have not the power to exclude them, for they are bound 

equally with parties by both. Did either authorize the taking 

and using the deposition .in question ? The cause certifie~ is, 

that "the deponent was about leaving the State." Is this a 

cause for which the statute permits the use · of a deposition ? 
By the Revised Statutes, one cause is, when the deponent "is 

about to go out of the State by sea or land, before the session of 

th~ Court," Rev. St. c. 133, ~ 4. The language of the stattite 

of 1821, c. 85, ~ l, is, " or be about to go out of the State 
and not to return in time for the trial." The terms used in 
the Rev. Statutes, which are plain and unequivocal, will not 

. embrace this deposition ; and as the now law_ is a revision of 

the old, we cannot doubt that the alteration was "intended. 

We do not see, that a deposition of one about to go out of 

th<;i State after the session of the Court commences, can be 

used with any more propriety, then if taken for a cause not 
mentioned in the statute. · 

The 19th rule of the District Coiirt, for the Middle District 

provides, "that depositions may be. taken for the causes and in · 

the manner by law prescribed· in term time, as well as in 

vacation." Here no authority additional to what the law con

tains; as to the cause, is given. Doubts may be entertained 

whether the Court had the power to admit this deposition, if 

objected to. 
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If our construction of the language in the statute be correct, 

·it was only in the exercise of a discretion of the Judge that 

this deposition was taken, and if he in that exercise authorized 

the caption with the reservation of the power to reject the evi

dence in that form, we do not see why the reservatiun· does 

not exist in equal rigor with the order for the commission. 

Exceptions overruled. 
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THE NORTHERN BANK versus REuEL WILLIAMS. 

If a bank, having discounted an indorsed bill, sends it to another bank for 

collection, and that bank to a third for the same purpo8e, by whicl, 11 de

mand is made on the acceptor through a notary, who makes his protest and 

prepares a notice to the indorscr, which is sent with the protest back to the 

second bank; the protest must be regarded as containing notice of the dis

honor of the bill, and the keeping them on hand till the seco11d day after 
the receipt thereof, without forwarding any notice of the contents to the 
indorser, is an unreasonable delay which discharges his liability as indorser. 

AssuMPSIT on two drafts, or bills, each dated July 2, 1836, 

drawn by J.P. Lee on R. M. N. Smyth, payable in ninety 

days from date and to the order of Lee, indorsed by him·, 

by Jesse Aiken, and the defendant, accepted by Smyth and dis

counted by the plaintiffs. They were afterwards indorsed by 

the cashier of the plaintiffs and of other banks. Smyth, the 

acceptor, lived at Bangor. The parties agreed upon a state

ment of facts, the substance of which will be found at the 

commencement of the opinion of the Court. 

In relation to the point on which the decision rests : -

Emmons, for the plaintiffs, argued, that it was competent 

for the notary, who made the protest, to prepare and send 

VoL. vm. 28 
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the notices to the respective parties. 3 Kent, 107 ; Bayley 
on Bills, 205, 269. An agent for collection is to be treated in 
all respects, as to giving and re\:eiving notice as the real holder 
of the bill or draft. It is not necessary that the bill and the 

protest and notices, or either, should go togethP-r. If the 

papers are seasonably put into the right post office, with proper 
directions, it is sufficient. The risk of failure is upon the 
other party. Bayley, 275; 3 Kent, 108 ; · 2 H. Black, 509; 

1 Pick. 401; 6 Mass. R. 316; 15 Maine R. 207. The 
cashier of the Fulton Bank was entitled to one day to send to 

the next party to the bill. Bayley, 263; Farmer v. Rand, 
16 Maine R. 455. He however did send by the first mail, 

and that was on the day following. 

J. B. Williams, for the defendant, argued that it was the 
duty of the Fulton Bank to have put the notice of the dis
honor of the bill into the post office in season for the next 
mail after receiving it. This should hav~ been done imme
diately on the reception of the protest. This is sufficient evi

dence of the dishonor of the draft, arid indee<l the best 
evidence. They were not entitled to retain the notice prepared 
by the notary a day ; first, because the Fulton Bank were the 

mere agents of the plaintiffs, and are not to be considered as 
a party ; and second, because they transmitted no notices of 
their own, but merely forwarded_,the notices prepared for their 

hand by the notary, and sent to them from Bangor. Freeman's 
Bank v. Perkins, 6 Shep!. 292 ; 3 Kent, 108 ; 5 Shep!. 365; 
8 Pick. 51; 4 B. & A. 454; Chitty on Bills, (8th Am. Ed.) 

523 ; 2 Johns. R. 254. 

The opinion of the Court was drawn up by 

W FIITMAN C. J. - The plaintiffs discounted the drafts de

clared on, and claim to recover the amount of them of the 

defendant as an indorser of them. He resists payment upon 

the ground, that he was not duly notified of their non-payment 
by the acceptor. The facts agreed upon between the parties 

are, that the drafts were accepted• by one Smyth, of Bangor, 
artd indorsed in blank by the defendant ; and were, after 
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being in<lorscd by the cashier of the plaintiffs, seut to the 

Fulton Bank in Boston for collection; and were by the Fulton 

Bank, after being indorsed by their cashier, forwarded to the 

Commercial Bank at Bangor for the same purpose; where 

when at maturity they were, by a notary selected for the pur

pose, presented to the acceptor for payment; and being dis

honored were duly protested. On the t!iird of October, 1836, 
the day of the protest, the notary prepared notices for the 

drawer and indorsers; and, on the same day, put them into 

the post office at B::rngor, directed to the cashier of the Fulton 

Bank in Boston; but were post-marked as mailed on the fourth 

of the same month. The protest and drafts were enclosed in 

a letter, on the same fourth of October, and put into the same 

post office on that day, and marked as mailed on the fifth of 

the same month. This letter reached the Fulton· Bank one 

day earlier than the one enclosing the notices. On the day 

following the receipt of the notices, being the eighth of Octo

ber, the notices, drafts and protest were despatched, by the 

cashier of the Fulton Bank, to the plaintiffs at Hal!O\yell, 

where they arrived on the tenth of Octobf1r; and the notice to 

the defendant was, on the same day, delivered to him. The 

mail from Bangor for Boston was despatched daily; and pass
ed through Augusta, where the defendant lived, and through 
Hallowell, the seat of business of the plaintiffs. 

Upon this state of facts, two questions have been presented 

for our consideration ; First: - \Vas the transmission of the 

notices and protest to the Fulton Bank, and thence to the 
plaintiffs, a course of procedure recognised by mercantile law 
and usage, as sufficient to secure the liability of the defend

ant? Second: - vVas the omission by the Fulton Bank to 

forward notice,. on the receipt of the protest, till the second 

day after it had been received, an unreasonable delay? As to 

the first proposition, we have not thought it necessary, that we 

should come to any conclusion concerning it; being of opinion 

that the defence is clearly maintainable upon the latter. The 

protest must be regarded as containing ample notice of the 

dishonor of the drafts; and the keeping it on hand till the 
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second day after tho receipt of it, without forwarding any 

notice of its contents to the defendant, was an unreasonable 

delay, which discharges the defendant from his liability as 111-

dorser of the drafts. The citation of authorities cannot be 

necessary to sustain this position. 

Plaintijfs nonsuit. 

JoNATHAN NELSON versus JAcoB BuTTERFIELD SJ- al. 

\Vhen land has been flowed by means of a dam erected for the use of a 
watermill ; while the owner of the land suffers no damage, and can there

fore maintain 110 suit or process, or in any way prevent such flo,ving, be 
cannot be presumed to have granted, or in any manner to have surrendered 

or relinquished any of his legal rights; and no prescriptive right to flow 
his lands without puymcnt of damages can he acquired against him. 

But where damages have been occasioned hy the flowing, and the owner of 

the lan,l flowed has had the power to maintain a process to recover them, 

a prescripti\'e right to flow the land without payment of damages may he 

acquired. 

If a dam be erected which retains the water of a pond and causes it to over
flow the lands of others, but no mill is carried by the fall of water 

thus created; and snd1 dam is only necessary to misc and preserve the 
water for tho use of' mills, lower down on the stream and carried by other 

waterfalls, at certain times when the water usually flowing in the stream 
has become diminished; the only remedy is by proceedings pursuaut to the 

statutes for the support and regulation of mills. 

One who is neither the owner or occupant of a watermill for the use of 

which the water has been raised or continued, nor the owner or occnpant 

of the rnilldam, is not liable to the owner of the land flowed, although he 

may be bcnefitted by the flow of llhe water. 

If a blacksmith's shop in which the bellows is worked by a waterfall, can 

be considered a mill, yet if there is only a right to use the water for that 

purpose at the will of the owners or occupants of the dam, and at such 

times and under such restrictions as they may please to prescribe, the owner 
of such shop is not liable to tho payment of damages for the flowing of the 

water. ft would not be a rnill for whose use the water was either raised or 

continued. 

In a complaint under the statute to recover damages to land, occasioned by 

its h,!ing flowed by a dam erected for the use of mills, the question whether 

the complainant has suffered any damages, is to be determined only when 

the twwunt of damages is under consideration. 
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A lot of land was conveyed, and described as bounding on one end upon a 

pond; and it appeared that there was a narrow cove or arm of the pond 

extending from the pond across the lot; and that if the land conveyed was 

limited by this cove, that the lines would not correspond with those of the 

adjoining lots, and there would remain a portion of land not conveyed, be

tween the cove and the pond. It was held, that the land granted extended 
across the cove to the main body of water called the pond. 

Tms was a complaint under the statute for flowing the com• 

plainant's land in China, being the south part of lot No. 15 on 

Jones' plan, from the first day of May, 1830, to Aug. the 8th, 

1833, brought against Jacob Butterfield and Thomas Greenlow. 

The complainant proved that there was a stone dam at the 

outlet of twelve mile pond, which raised the water of said 

pond. It was proved that said dam was erected on the la_nd 

of Francis M. Rollins by Joseph Southwick and the mill own• 

ers in 1817_, as a reservoir darn to save the water for the use 
of several dams and mills on different parts of the stream, 
running from that pond to the Sebasticook river. It was 

proved, that Greenlow, in 1828, was employed by those who 

erected the dam, to put in a new sluiceway, the old one having 

become rotten, and that by their consent he put in a water 

wheel, to be propelled by the water as the mill owners wanted 

it to run, which wheel was used to work his bellows in his 
blacksmith's shop, and for no other purpose, the said Greenlow 

being a blacksmith, and working at his trade in his shop near 
the dam, and not owning any interest in any mill on said 

stream or pond, and being tenant at will in the use of said 

.wheel. 

Butterfield, it was proved, was a part owner in a dam and 

mills which were about seventy-five rods from said stone dam, 

down the said stream, and Butterfield's dam did not raise the 

water in the pond, there being a head and fall of water at his 

privilege of about fourteen feet; and the said stone dam was 

not necessary to the enjoyment of his privilege, except to raise 

and preserve a reservoir ; that Butterfield on one occasion 

assisted James Wiggin in sluicing logs through the stone dam; 

that prior to said first day of May, said Butterfield was heard 

to say that one Bragg, who wished to have the water stopped 
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to repair his mill, could not have it done, unless he should be 

at his proportion of the expense of resisting the lawsuit com
menced by the town of China; that neither Butterfield nor 
Greenlow had any interest in the land on which said stone 
dam was built, nor <lid they aid in building the same, nor had 

they since acquired any interest in it, unless it appears from 

the facts herein stated. 
The foregoing is all the evidence which was produced 

against the respondents in relation to their connection with the 

stone dam. 

The respondents requested the Court, then holden by 

WESTON C. J. to instruct the jury, that they were not liable 
to .this process upon the foregoing testimony, and that a com
plaint for flowage under the statute would not lie for a reser
voir dam, used only to save the water, and not to create a 

head and fall of water to carry the mills; and that said 

Greenlow's blacksmith's shop was not a mill; but the Court, 
for the purposes of this trial, instructed the jury, that they 

would determine from the evidence, whether the respondents 
had not an interest in said stone dam ; that said facts had a 
tendency to prove such an interest in said stone dam ; and if 
so, they were liable to this process; that said stone darn, al
though it were used only to save the water and not to create a 
head and fall for the mills, was such a dam as was embraced 
within the statute, for the erection and maintenance of which, 
a person would be liable to this process ; and that for this trial 
and with a view to settle other facts, said blacksmith's shop 

might be considered a mill under the statute giving this pro

cess; that the putting in the wheel was evidence that Green

low was interested in said stone dam; and that the benefit 

which Butterfield derived in having the water saved, with the 

other facts, was evidence that he had an interest in said stone 

dam. 
The lot on which said stone dam was built, was number 18, 

according to Jones' plan, and was granted Jan'y 8, 179"1, by 
the Proprietors of the Kenn<3bec Purchase to Nehemiah Getch
ell. The lot on which Butterfield's dam and mills were built, 
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being No. 34, was granted to John Getchell, with the mill 

privilege thereon, Dec. 2tl, li96. John Getchell, in 1779 or 
1780, had erected a dam and mills on said lot, No. 34, about 

20 rods below the stone dam, and about 50 rods above Butter

field's dam and mills, which dam, called the Getchell dam, 
remained until about the year 1800 entire, when the sluice

way was taken out, and the water was allowed to pass through. 

The saw-mill of John Getchell having been burned down, he 
built the dam and mills now owned by Butterfield, in 1796. 
The dam called the Livermore dam was built by the said 

John Getchell in 1800 on the same site, where the stone dam 

now stands, and the pond continued to be flowed by the 

Getchell dam until the Livermore dam was finished; the Liv
ermore dam flowing the pond, as did the Getchell dam, but 

not to the same extent; and the said John erected the new 

dam below as aforesaid, to obtain the head and fall of four

teen feet, keeping up the pond as aforesaid by the Livermore 
dam. It was proved that said John Getchell, in erecting the 
dam called the Butterfield dam, and in building the Livermore 

dam, did not abandon the right of flowing the pond, which he 

had possessed by means of the Getchell dam, as aforesaid. It 
was further proved, that the Getchell dam, being the oldest 
dam, was nine or ten feet high, and flowed the pond higher 
than the Livermore or stone dam, and that the Livermore dam 

was between two and three feet higher and flowed the pond 
more than the stone dam. 

The complainant proved that said proprietors having em
ployed John Jones to survey said township, upon the petition 
of said John, he being an alien, the grant of said lot 15, was 
made to Timothy Jones in 1790. But Nelson did not con
nect himself with the grant to Jones, nor claim under it. 

Said Nelson introduced in evidence two deeds from David 
Spratt to him, one dated March 8, 1828, the other April 10, 

1828, conveying the premises described in the complaint. 

Nelson proved by Samuel .,Ward, that one Parker Burgess cut 

a few acres of trees on that part of No. 15 which Nelson owns, 

about 1780; that after him one Jabez Lewis cut some trees; 
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that Abijah ·ward succeeded Lewis, and built the first house 
on the lot in 1790; that Abijah continued on saiJ lot till he 

was succeeded by said Da\id Spratt in 1799; and said Spratt 

remained on the same until he conveyed to said Nelson as 
aforesaid. Nelson did not introduce any other deed as evi

dence of his title, than the deed of said Spratt, nor any deeds 

as evidence of the title of prior occupiers of said land. There 

was no evidence that any portion of said lot 15 had been 

fenced until it was owned by Nelson. Said Spratt, a witness 

for said Nelson, testified that while he was· on said land, 

he cut down some ash trees on the land alleged to be flow

ed, and made staves of them. It was admitted, that Butter

field claimed title to his mills and dam under John Getchell 

through mesne conveyances. There was evidence tendinis to 

show, that the pond had been rai8ed higher within ten or 
twelve years than before that time, and there was evidence 

tending to show, that such was not the case, but that it was 

higher when said Getchell dam was built, than at any time 
smce. 

The Court instructed the jury that the respondents could not 
justify the flowing of said Nelson's land described as aforesaid, 
by virtue of owning said lot No. 34, and the erecting said 
dams, nor by any facts in the case, because the proprietors 
parted· with lot No. 15 before the}' did with lot 34; that 
the said Nelson had a right to such part of lot 15 as was 
described in his deed, as it was in 1774, when said Jones' 
plan was made; that if the land of Nelson, before described 

and alleged to be flowed, wns covered with water by means of 
said dams, from the time of erecting the first dam to the date 

of said Nelson's deeds, still he was entitled to maintain this 

process and their verdict would be for him. It appeared in 

evidence that there was an elevation, or ridge of land on the 

eastern side of lot 15, where it strikes the pond, ri.rnning up 
beyond the northern line of 15, and at its termination on lot 14 

there was a cove into which the water flowed from the pond 
and then across lot 15, which was the flowing of which com
plaint was made. 
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The plans were referred to, but did not come into the hands 

of the Reporter. The respondents contended, that as they 
began to flow said land before any one acquired a title to it, 
and before any one commenced occupying any part of said lot 
15, they had as good a right to flow it, as others, not claiming 

under said proprietors, had to occupy it. But the Judge in

structed the jury otherwise, and further instructed them, that 
said Nelson being in the seisin of said land, had a right to 
hold it as delineated on said Jones' plan, and could maintain 

this process. And the Judge further instructed the jury, that 

if any part of said Nelson's land was flowed by said dam, the 
law presumed it was a damage to him, and that the proof in
troduced by the respondents to show there was 110 damage 

could not have the effect to remove said presumption ; that 
110 length of time would give a person the right to flow 

without damages; nor be evidence of a grant or a license; 

and that the said Nelson was not under any obligation to re
quest the respondents to reduce or abate said dam before com

mencing this process. The jury returned their verdict for the 
complainant. If the ruling or instructions were erroneous 

the verdict was to be set aside, otherwise judgment was to be 

rendered thereon. 

Wells and Bradbury argued for the respondents, and con

tended, that the verdict should be set aside for the following 

among other grounds. 
The complainant shows no title to the land flowed. He was 

bounded on the pond. His lot, No. 15, extended only to the 

pond, as it was when he took his deed, and did not include 

the land flowed. The part of the pond called a cove is as 

much a part of the pond, as any other. Bradley v. Rice, 
13 Maine R. 198. As the complainant does not connect him

self with the original title, but takes his deed from a mere 

trespasser, and so late as 1828, he takes the possessory right 
only to the land, as it then was. Waterman v. Johnson, 13 

Pick. 261. 
This process cannot be maintained against either of the re-

VoL. vm. 29 
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spondents in consequence of the erection of the reservoir dam. 

Such dam is not one contemplated by the statute respecting 

mills and flowing of lands. The dam there contemplated is 

one to raise a head of water necessary to the working of the 

mill ; and one erected at a distance to feed the ponds forming 

the power to carry the mills does not come within the statute. 

The process cannot be maintained by the erection of a dam 

without mills. Baird v. Hunter, IQ Pick. 556. Butterfield 

was in no manner connected. with the dam. Neither he, nor 

his grantor, had any thing to do with the erection, use, or con

tinuance of that dam, and owned no· part of the land on 

which it stood. The mere fact that others above him on the same 

stream improved the privilege, whereby he as well as all others 

below derived a benefit, does not subject him or them to the 

payment of damages by- reason of a dam so erected. Green

low is not liable to the process, because his blacksmith shop is 

not a water mill ; and because lie had not even the right to use 

the water at his shop, saving by the verbal permission to take 

it as it run, to blow his bellows, until he had notice to desist. 
The jury should have been permitted to inq\lire and find, 

whether the complainant had been injured by the flowing. H 
he has sustained no damage, the process cannot be maintained. 

Lowell v. Spring, 6 Mass. R. 398. [n Hathorne v. Stinson, 
the opinion of the Court goes on the ground, that this ques

tion was to be submitted to the jury. 
The complaint cannot be sustained, because the land had 

been overflowed to the same extent for more than forty years by 

the owners of the mills without payment of damages. Un

less a prescriptive right can be acquired by the actual use of 

the water in the same manner, and occasioning the same dam

age, for some period of time, the law must be different as to 

this description of property from what it is in all others, and 

the evils attending it will last for ages. The doctrine laid 

down at the trial was questioned, in its full extent, in the cases 

of Hathorne v. Stinson, and the decisions in Massachusetts 

are directly opposed to it. Wiltiams v. Nelson, Q3 Pick. 141; 
Borden v. Vincent, ~4 Pick. 301. The decision in Siden-
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sparger v. Spear, was based on a ruling in the Court below, 

general, it must be conceded, and may be right or wrong, be
cause the exceptions do not show, whether damage had been 
sustained for twenty years or not. 

By the grant from the proprietors to Getchell, he had the 

clear right to flow this land. The Judge ruled, that the re
spondent, Butterfield, could not avail himself of this right, be

cause the proprietors had made a prior grant of the Nelson lot. 

Had the complainant connected himself with that title, the 

ruling might have been right. But he did not, nor did he 

show any claim or possession extending back to the origin of 

ours. Ours therefore was good against each a11d every one, 
who could not claim under a prior grant from the owners. 

N. Weston, for the complainant, contended that the reser

voir dam was placed there under such circumstances as. com

pelled the persons injured by the flowing to resort to the 

statute for their remedy. They could not treat the persons 

erecting it as trespassers, Not a single wheel, but Greenlow's, 

is turned by the waterfall at that dam ; and yet there is not a 

mill between the pon·d and the river to which the water re
tained by the dam is not absolutely necessary at some seasons 

of the year. The dam was erected for the use of all the mills, 
all are benefitted by it, and the water is necessarily owned by 
all, and all are liable for the damages. 

It has however been contended, that Butterfield is a mere 
stranger to the building of the dam, and does not claim under 
their title. The case however shows, that he succeeded to the 
interest of Getchell, one of the original builders of the dam, 

and has always been benefitted by it. 

But this objection does not apply to Greenlow, whose wheel 

is carried directly by this fall. It is said however that his 

blacksmith's shop is not a mill. The mere rotation of the 
wheel would not blow the bellows, and there must have been 

machinery connected with it. It is immaterial by w_hat name 

it is called. It is as much a mill as nail works, rolling and 

slitting mills, clapboard machines, or factories. 
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The complainant has shown title to the land flowed. His 
grant was described as lot fifteen, and must have been intended 

as fifteen on Jones' plan, as no other has been mentioned. That 

extends to the pond not to tho cove, and to the pond as it was 

when the plan was made, and not as the pond is since the 

flowing. But independent of that consideration, bounding 

upon a pond, carries the grantee to the body of water com

monly called the pond, and is not limited to where it may 

strike some small cove connected with the pond. If it was 

intended to stop at the cove, it would have been so expressed 

in the deed. 
It is not necessary, that the complainant should carry back 

the chain of title through every link to Jones. The proprie

tors set up no claim to this lot; Jones sets up no title adverse 

to ours; the complainant and his grantor have been in posses

sion more than twenty years; and he is entitled to be consid

ered as owner of lot fifteen, as conveyed by the proprietors to 

Jones, with all the rights and privileges Jones had. The land 

was not flowed when the grant to Jones was made, and their 

grant afterwards to Getchell gave him no right to flow Jones' 

lot. 
It is contended for the respondents, that they have acquired 

a prescriptive right to flow this land without payment of dam
ages, by having done so unmolested for more than twenty 

years. This question is not a new one in this State. 1 t has 

been decided, that the right cannot be so acquired. 'l'ink
ham v. Arnold, 3 Green!. mo; Hathorne, v. Stinson, 1 Fairf. 

224 and 3 Fairf. 183; Sidensparger v. Spear, 11 Maine R. 

123. The case cited from Massachusetts may be good law 

there, where it is scarcely possible to flow land without doing 

an injury, and without the owner's knowing it; but ought not, 

and cannot for any reasons there given, authorize a reversal of 
our own decisions. 

The instruction that it must be presumed that there was 

some damage, was based on the fact, that the land was im

proved, and was authorized by Sidensparger v. Spear, before 
cited. 
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The case was argued at the May term, 1842, and continued 

nisi. The opinion of the Court, TEKNEY J. having been con

sulted as counsel and taking no part in the decision, was after

wards drawn up, and announced at an adjourned term in Cum

berland, in Feb. 1843, by 

SHEPLEY J. - Several important questions are presented 

for consideration. One is, whether the complainant has estab

lished his title to the land overflowed. He claims title of part 

of lot numbered fifteen, bounded upon the twelve mile pond 

in the town of China. There is a body of water denominated 

a cove running out on lot numbered fourtee11 from the pond, 

and continuing across lot numbered fifteen and separating the 

larger portion of it from a ridge of land remaining uncovered, 

with water between the cove and the pond. The objection to 

the title is, that the cove is but a part of the pond, and that 

according to the decision in the case of Bradley v. Rice, 1 
Shep. 198, the complainant's title is limited to its margin. It 

appears, that the proprietors of the township caused their lands 

to be surveyed into lots, which were designated by numbers 

and ranges. And it is necessary, that the lines of lot num

bered fifteen should be extended across the cove to the mai11 

body of water in the pond, to make it conform to the other 
lots. And if they were not so extended, there would remain 

a ridge of land between the cove and pond not included in 

any lot and unappropriated. If it should be considered, that 

a conveyance bounded on a natural pond is to be limited to 

the first portion of water connected with it, the eflect would 

be to exclude from the conveyance land separated from the 

residue of the lot by such a body of water, although so small, 

that the surveyor, while running the lines of the lot, might 

step over and disregard it. A small body of water thus con

nected would not be referred to or designated in common 

conversation as the pond; but would have some other name, 

as a cove, creek, or arm of the pond. And this would con

tinue to be the designation of any larger and like body of 

water, which by common consent would seem to require a 

designation by some term other than the pond. It is therefore 
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best to conclude, that the parties to the conveyance used lan

guage in its ordinary and usual acceptation to decide, that the 

intention was not to limit the lot to a body of water usually 

designated by a different name; but to that body of water 

designated usually by the term used in the deed. And as the 

intention of the parties is to be regarded, the complainant 

must be considered as acquiring a title to the lot including the 
cove and extending to the margin of the pond. 

Another question is, whether the jury should have been per

mitted to find, that the complainant had not been injured. 

By the statutes as existing before this State was separated 

from Massachusetts, this was a proper subject for the consider

ation of the jury. But there can be no doubt, that it was the 

intention of the legislature of this State to require that de
fence to be first made before the commissioners, whose report 

may be impeached, and this question among others may then 
be regularly presented to a jury for decision. The difference 
between the statutes before the revision of 1821; and since, 

was noticed in the case of Cowell v. The Great Falls Man. 
Co. 6 Green!. 282. By the additional act of Massachusetts, 
passed on the 28th of Feb. 1798, the complainant was requir

ed to state, " that he sustains damage in his lands by their be- · 
ing flowed in the manner mentioned in said act." And the 
owner or occupant of the water mill might, amo.ng other ma.t-

. ters of defence, " dispute the statement made by the com
plainant." And the act of that State, passed on the 27th of 
Feb. 1796, did not authorize the jury which assessed the dam
ages to decide, that the complainant had not suffered any dam
ages. On a revision of these statutes in this State, in the year 
1821; the words "dispute the statement made by the com

plainant," were omitted in the statement of the defences, which 

might be made before a jury on the first trial in Court. And 

there was a provision inserted "that if said jury (alluding to 
the jury authorized to view the land and assess the damages) 
shall find and so return in their verdict, that no damage is 
done to the complainant by flowing his land as· aforesaid, the 

respondent shall recover his costs." The additional act passed 
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on the 14th day of February, 1824, c. 261, also provided, that 

the commissioners appointed to view the land and assess the 

damages, should determine, whether the complainant had suf

fered damage, subject to a revision before a jury. The stat

utes in Massachusetts did authorize the jury in the first in

stance to determine, whether the complainant had suffered 

damage; but the statutes in this State have taken from such a 

jury that power, and transferred it to the jury or commissioners 

authorized to assess the damages. The presiding Judge was 

therefore correct in excluding the testimony tending to prove 

that the complainant had not suffered damage from the con

sideration of this j~ry. The question, whether the complain

ant has suffered any damages, is to be determined only, when 

the amount of damage is also under consideration. 

Another question is, whether the dam, which retains the 

water of the twelve mile pond and causes it to overflow the land 

of the complainant is protected by the provisions of the statutes. 

It is only necessary to raise and preserve the water for the use 

of the mills on the stream, when the water, which usually flows 

in it, has become diminished.· And it may be inferred from 

the report that it is necessary to enable the owners to work 

their mills at all times during the year. The first section of 
the statute does not prescribe the manner, in which a suitable 

head of water is to be raised. It only requires, that it should 

be found necessary to raise it. The means, by which the 

object is to be accomplished, appear to have been left to the 

mill owner. There is nothing in the statute to prohibit him 

from doing it by one or more darns situated at a greater or 

lesser· distance from the mill; or by a dam on or near to which 

no mili is erected. The water may be raised and retained 

and conducted in a channel to any distance from the dam for 

use at the mill. And the owner is by the _statutes authorized 

"to continue the same head of water to his best advantage." 

The design appears to have been, to authorize the mill owner 

to raise a suitable head of water and to control and use it in 

such a manner, as to enable him to employ his mill to the best 

advantage during the whole year. And that he should be 
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restricted only by the Jllr.Y or corn1mss1oncrs, who arc author

ized to find, during " what portion of the year the said lands 

ought not to be flowed." It is the owner or occupant of the 

mill for the use of which the head of water is raised, who is 

especially made responsible in damages. And it is only in 

those sections of the statute,, which authorize tenders or offers 

of compensation, that the owner or occupant of the mill dam 

is named. The only proper question therefore for considera

tion is, whether it be necessary, that the waters of the pond 

should be raised and caused to flow over their natural bounds 

for the purpose of raising a suitable head of water for the 

use of the mills. And the facts reported lead to the conclu

sion, that it would be necessary to enable the owners to work 

their mills to advantage during certain portions of the year. 

The statute appears to have received a like construction in the 

case of the Wolcott Woollen Manujactaring Company v. 

Upton, 5 Pick. 292. 
Another question is, whether the fact, that the lands of the 

complainant have been overflowed for more than forty years to 
the same extent, can, under the circumstances presented in this 

report, be considered as an effectual bar to the process. It 

does not appear from the report of the case of Tinkham v. 

Arnold, 3 Green!. 120, whether the owner of the lands would 

have suffered any damage during the earlier portion of the 

time while they were overflowed. 'f.he reasoning is general 

and not limited to any such state of facts. In the case of 

Hathorne v. Stinson, 3 Fairf. 183, it appeared, that the lands 

overflowed" were first brought into cultivation about the year 

1790, prior to which time they remained in a state of nature 

overgrown with bushes and affording no profit." And the 

question presented for decision was, whether by flowing the 

lands in that condition from 1760 to 1789, without payment 

of damages, a legal presumption might arise, that the owners 

of the milldam had a license irrevocable to flow them to 

that extent. The Court say, "if the owner of the land sus

tained no damage by the flowing, then his acquiescence ought 

not to be construed into an admission of right, or taken as evi-
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dence against him either of grant or license." The op1mon 
then proceeds to prove that under such circumstances, " his 
hands are tied. He can neither resort to his action at com

mon law nor to process under the statute. The mill owner 
can flow in perfect security without license and free from all 

liability to legal process ; and so long as he can do this, no 

grant or license is to be presumed in his favor." 

In the case of Sidensparger v. Spear, 5 Shepl. 123, the 
question, whether under such circumstances a license to flow 

without payment of damages might be presumed, was again 
presented in connexion with another question, whether when 

a conveyance of real estate is made, a reservation to flow with
out payment, of damages might be proved by parol testimony 
and be effectual. In that case the opinion states, that no 

damage was sustained by the flowing until the year 1835; and 

the ruling of the Judge against the validity of that defence 

was approved. 
In the present case the report states, that "there was no 

evidence, that any portion of said lot fifteen had been fenced 

until it was owned by said Nelson." He purchased it in 1828, 
and there is no testimony tending to prove, that any profit 

could be derived from the land, or that it could be injured by 
the flow of the water before that time. It falls therefore 

within that class of cases, upon which this Court has, after 
mature consideration, decided that while the owner of the 
land suffers no damage and can therefore maintain no suit or 
process, or in any way prevent such flowing, he cannot be 
presumed to have granted or in any manner to have surrender

ed or relinquished any of his legal rights. It is indeed true, 
that a Court eminent for learning and ability has expressed an 
opinion, that the case of Tinkham v. Arnold was not correctly 
decided. And some remarks were made, in delivering the 

opinion in the case of Williams v. Nelson, suited to intro

duce doubts, whether the later decisions in this State could be 
sustained. And the question to be now considered is, whether 

the principles of law, or the decided cases require, that an 

acquired or purchased right to flow should be presumed from 

VoL. vm. 30 
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the facts presented in this case. And to prevent misapprehen
sion, the facts material to the decision of it are considered to 

be, that the flowing has been continued for more than forty years 

without payment of damages and without occasioning any dam

age earlier than the last five years. All presumptions rest 

upon the experience, and are founded upon a knowledge of 

man and of bis motives of conduct. If a person for a long 

course of years claims the right to possess or enjoy estates or 

easements, and exercises that right without being molested, it 

is to be presumed, that he bas done so lawfully. And if 

another person permits it, when it would be injurious to him, 

without interruption, it is to be presumed, that he knows, that 

the person has a legal right to do so. It would be against 

man's experience and contrary to his motives of conduct to 

account for it so satisfactorily in any other manner. Omnia rite 
esse acta is a maxim of the law ; and it also attributes such 

conduct rather to the exercise of a legal right, than to an en
croachment. If this be the true foundation of presumptions, 

it will follow, that if the continuance of the possession or en
joyment can be accounted for without presuming any thing to 
favor it, and without imputing a conscious want of right or 

negligence to him, who does not interrupt it, the presumption 

cannot arise. It has no foundation to rest upon ; or in the 
language of the law, it is rebutted. These positions are not 

inconsistent with the best administration of justice. They 

will work no wrong; and will secure to all their rights, unless 
they have been guilty of negligence in asserting them. And 

this is believed to be the doctrine relating to presumptions in 

the decided cases. 

In the case of Knight v. Halsy, 2 B. & P. 206, the ground, 

on which a deed is to be presumed, is stated to be, that "it 

cannot be supposed, that any man would suffer his neighbor to 

obstruct the light of his windows and render his house uncom

fortable ; or to use a way with carts and carriages over his 

meadows for twenty years respectively, unless some agreement 

had been made between the parties to that effect." 
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In the case of Fenwick v. Reed, 5 B. & A. 232, Abbott 

C. J. states, that conveyances may be presumed, "in c,tses 
where the original possession cannot be accounted for, and 
would be unlawful, unless there had been a grant." 

And Mr. Justice Holroyd in the same case says, "in cases of 

rights of way, ,&c. the original enjoyment cannot be accounte4 

for, unless a grant has been made; and therefore it is, that 

from long enjoyment such grants are presumed." In the case 

of Gray v. Bond, 2 B. & B. 667, Dallas C. J. says, "mere 

lapse of time will not of itself raise against the owner the pre

sumption of a grant. When lapse of time is said to afford 

such a presumption, the inference is also drawn from accom
panying facts." "And the presumption in favor of a grant 
will be more or less probable, as it may be more or less prob

able that those facts could not have existed without the con
sent of the owner of the land." In the case of Daniel v. 
North, 11 East, 374, Lord Ellenborough says, "the founda

tion of presuming a grant against a party is, that the exercise 

of the adverse right, on which such presumption is founded, 

was against the party capable of making the grant." And in 
the case of Barker v. Richardson, 2 B. & A. 579, it was 

decided, that a grant of an easement could not be presumed, 
when it appeared, that the presumed grantor was incapable of 
making it. In the case of Cross v. Lewis, 2 B. & C. 686, 
which was an action for obstructing the plaintiff's light and 
air, Bayley J. says, "I do not say, that twenty years posses

sion confers a legal right, but uninterrupted possession for 
twenty years raises a presumption of a right; and ever since 

the decision of Darwin v. Upton, (2 Saund. 175) it has been 

held, that in the absence of any evidence to rebut that pre
sumption, a jury should be directed to act upon it." In 
Ricard v. Williams, 7 Wheat. 109, when speaking of pre

sumptions relating to grants, Mr. Justice Story says, "they /;!,re 

founded upon the consideration, that the facts are such as 

could not, according to the ordinary .course of human affairs, 
occur, unless there was a transmutation of title to, or an ad

mission of an adverse title in, the party in possession. They 
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may therefore be encountered and rebutted by contrary pre

sumptions; and can never fairly arise, when all the circum
stances are perfectly consistent with the non-existence of a 

grant. A fortiori, they cannot arise, where the claim is of 

such a nature, as is at variance with the supposition of a 

grant." The doctrines asserted may well be permitted to rest, 

so far as authority is concerned, upon these cases and names 

without further reference. In Williams v. Nelson, 23 Pick. 
145, it is said, "if such flowing were not originally rightful on 
the mill owner's own land or by permission of the land owner, 

it seems not easily accounted for, that such owner should ac

quiesce for a long series of years, without any claim to damage. 
The inference therefore is, that his consent was given volunta

rily, or purchased by some deed or other act, which is lost by 

lapse of time." However correct this reasoning may be when 
applied to cases, where the owner of land has suffered damage, 

and may assert his rights, it must be restricted to such cases, 
before it can be received and acted upon. For where the 
owner of the land has not suffered damage, and cannot there
fore maintain any action at common law or process under the 
statute, there is no difficulty in accounting for his acquiescence 

for. a long series of years. It would not only be perfectly con
sistent with the non-existence of a grant or other purchased 

!ight, but it would be contrary to the ordinary course of human 
affairs to expect any thing of the kind, while the law enabled 

him to accomplish all his purposes without it. It is not there

fore necessarily true, " that the enjoyment of the right, free 
from all claim for damages, for forty years, was a right beyond 

that conferred by statute." The positions, that " the statute, 
strictly speaking, does not confer on the mill owner the right 
to flow the land of another, it conveys no interest in the nature 
of leasehold or easement, or otherwise, or any · authority to 

make any actual use of the other's land as a pond or reservoir. 

The owner may still embank against the water, if he pleases, 

and thus preserve his own land from being flowed," if correct, 
can be of little value in the practical affairs of life. It is not 

impossible to conceive of such a state of things, that it would 
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not be possible to raise a suitable head of water, if the owner 

of the lands might embank against its flow. And yet the stat

ute authorizing one to raise a suitable head of water, gives the 

right to use the means necessary for its accomplishment. And 

the notion of employing one person legally to raise such a head 

of water, although he may thereby injure others, and of legally 

employing the others to prevent his doing it, is not very satis

factory. 
When it is said, that " he may by force of the statute raise 

and maintain his darn without grant or license of the owner of 

the land flowed by it, but he cannot maintain it free from all 

claim for damage," the statement must be considered .asap

plicable to those cases only, where the flow of the water occa

sions damage. And cases of a different description, as the 

books show, are not of very unfrequent occurrence in this 

State. To presume one person to have obtained a grant or 

other acquired right to flow the land of another from an enjoy

ment of it for more than twenty years, while the law gave him 

such right of enjoyment, and deprived the other of all remedy 

and right of interruption, is irreconcilable with one's sense of 

moral right, or with the principles of justice. And such a po

sition, it is believed, cannot be maintained upon authority. If 
the language used in the case of Tinkham v. Arnold may re

quire to be limited and applied to the time, during which no 
damages have been occasioned by the flow of the water; the 

language used in the case of Tr'illiams v. Nelson must afso be 

limited and applied to cases where damages have been occa

sioned by it, before it can be admitted to lead to a correct con

clusion. 

Another question is, whether the respondent, upon the facts 

proved in this case, can be considered liable for the damages 

caused by the flow of the water occasioned by the stone ·dam. 

The owner or occupant of the mill, for the use of which the 

water is raised, is by the statute made liable for the payment 

of the damages. And the ninth and tenth sections of the act 

would seem to require such a construction, as would make the 

owner or occupant of the milldam, which raised the water for 
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the use of the mills, also liable. One, who is neither the 
owner or occupant of a watermill, for tbe use of which the 
water has been raised or continued, nor tbe owner or occu

pant of the milldam, is not made liable, although he may ap-, 
pear to be benefitted by the flow of the water. It appears, 

that the dam "was erected on the land of Francis M. Rollins 

by Joseph Southwick and others, mill owners, in lt:H 7, as a 
reservoir dam to save the water for the use of several darns and 
mills on different parts of the stream." But it does not appear, 
that the mill partly owned by the respondent, Butterfield, was 
one of those several mills. There are certain facts stated, 

which might lead to such a conclusion. It was not however 

upon this ground, thai his liability was presented to the con
sideration of the jury; but upon the ground, that he might 

be interested in the dam. The instructio.ns on this point were, 
"that they would determine from said evidence, whether the 

respondents, had not an interest in said stone dam; and if so 
they were liable to this process." 

The phrase, interest in said stone dam, may not have. been 
suited to cornmunica,te to the jury a clear perception of their 
duties; yet if the testim_o,ny would properly authorize, them, to 
find, that the respondents wer!:1 either owners or occupants of 
the dam, there can be no just caus~ of complaint. They can~ 
not be considered as owners of the darn ; for the report states, 
that they neither "had any interest in the land, on which said 
stone dam was built, nor did they aid in building the same, 
nor had thyy since acquired any interest in it, unless i_t appears 
from the facts herein stated." There is nothing stated to au
thorize the conclusion, that Greenlow was a part owner of the 

dam. The only testimony tending to, prove, that Butterfield 
was an owner or occupant of it is, thllt on one occasion 

.he assisted another person to sluice logs. through it; and on 
another occasion said, that one, who wished to ha.ve the water 

stopped to repair his mill, could not have it done, unless h,e 
should be at his proportion of the expense of resisting the law

suit commenced by the town of China. The last remark im

plies, that he had some i:iuthqrity to co,ntrol the flow of the 
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water, and might, if alone considered, authorize tho conclusion, 

that he was then an owner or occupant of the dam. But 

when considered in connexion with the other facts, that ho 

was not an owner of the land or a builder of the dam, and 

that the builders in the year 18:28 put in a new sluice and ex

ercised an entire control of it, by permitting Greenlow to use 

the water for a certain purpose at their pleasure, and that such 

actual exorcise of control over the dam and flow of the water, 

for aught that appears, has been continued, and that by virtue 

of it Greenlow still continues to use the water, it would seem 

to be too slight, and too nearly disproved, to authorize the con~ 

clusion, that he was an owner or occupant at the time, when 

this process was commenced. It is not necessary to determine, 

whether Grecnlow's shop can he considered as comprehended 

by tho term watermill, first, because his liability was not pre

sented to the jury as arising out of his being the owner of 

such a mill; and secondly, because it clearly appears, that if it 

were to be regarded as a mill, it was not one of those mills, 

for whose use the head of water has bec11 raised or continued. 

There is only a right to use the water for it at the will of the 

owners or occupants of the dam, and at such times and under 

such restrictions as they may please to prescribe. If it were 

a corn mill, the owner, as such, would not Le liable in damages 

for flowing the water; for it would not be a mill, for whose 

use the water was either raised or continued. And it ap

pears from the report, that whatever act Greenlow may have 

done upon the dam, or control he may have exercised over it, 

has been by the employment of others, who have erected it, 

and as against him at least have had the e11tire control and 

occupation of it. He can only receive such a portion of 

water, as the occupants of the dam are pleased to permit. 

Such a use of the water has a tendency rather to disprove than 

to prove, that he was an owner or occupant of it. Occu

pancy implies the present right of possession or control, and 

the testimony shews, that he could have no such right. 

The verdict is set aside and a new trial granted. 
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LuTHER R. ld.MB 1;ersits A"rns Foss Sf al. 

\Vhere a mortgage of lands was made to S. F. and wife, during their lives, 
on condition that the mortg~gor slwnld "render and deli 1·er unto the said S. 
F. and wife, and surl'ivor of them., one third part of all the produce, which 
may be raised on said farm, for and during the saicl term annually, or support 

and maintain the said S. F. and wife, whichever way they or either of them 

may ,llect, on said farm for said term ;" - it was held, that the mortgagor 
was entitled to the possession until the condition should be broken. 

The mortgagor, therefore, in such case must be considered as the actual ten
ant of the freehold, although liis right to the possession was liable to be de

feated by a failure to perform the duties required of him by the condition. 

If the occupant admits in writing, lthat the land on which he lives belongs to 

the proprietor, it is a voluntary submission to that title, and a surrender of 
any rights acquired by prior pas.session; and from that time, he must be 
considered as the occupant of the land in submission to that title, until 
there be proof of some new act of disseisin; and by his subsequent posses

sion, he will not acquire any title to the soil, ?r to the improvements upon it. 

The conveyance of the land to another, where the deed has not been record
ed, and where no change in the possession has taken pince, is not evidence 

of a new disseisin. 

WRIT of entry demanding against Ames Foss and Silas Foss 
fifty acres of land in Winslow. Ames Foss pleaded a special 
non-tenure on which issue was joined. Silas Foss disclaimed the 
west half of the lot, and defended the other half. The disclaimer 
was accepted by the plaintiff, and issue joined as to the part 
defended. He also put in a claim for betterments, and the 
demandant put in a claim to have the value of the land es
timated with the improvements. 

The demandant read in evidence Robert A. Cony's quit 
claim deed of the land demanded to him, dated July Q3, I 838. 

Ames Foss read in evidence Silas Foss' deed of the premises 

demanded to Ames Foss, dated Nov. 6, 1837, but not record

ed until August 6, 1839, and Ames Foss' deed of the same 

date, recorded at the same time, to Silas and his wife and the 

survivor, to have and to hold the same during their lives and 
the life of the survivor, on condition that he should support 
Silas Foss and his wife during their lives. The demandant 
proved that the premises were set off in 1816, on an execution 

in favor of Samuel Cony,against Joseph T. Wood; that sam-
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uel Cony died in 1835, and his son, R. A. Cony, was appoint
ed his administrator. R. A. Cony testified, that he sold this 

lot as administrator, and prqcured one Brooks to bid it off for 
him; that he gave a deed as administrator to Brooks, who af
terwards gave him a deed. He also testified, that he found 
a paper among his intestate's papers, signed by Silas Foss, 
dated in I 829, in which he promised to pay the taxes on this 
lot, No. 1, belonging to Samuel Cony. The demandant also 

proved that Samuel Cony was taxed that year for lot No. 1, 

and 'that Silas Foss told the collector that he would pay the 
tax on lot No. 1, and did so pay, saying he paid it in conse

quence of his agreement with Samuel Cony. The condition 

of the mortgage deed from Ames Foss to Silas Foss and wife 

was: - "that if the said Ames render and deliver unto the 
said Silas and Sarah, and survivor of them, one third part of 

all the produce which may be raised on said farm for and dur

ing the said term annually, or support and maintain the said 
Silas and Sarah, whichever way they or either of them may 

elect, on said farm for said term, then this deed shall be void; 
otherwise to remain in full force." 

Silas Foss proved, that he had been in the notorious and 
exclusive occupation of the land for more than thirty years, 
having during all that time lived on the lot, and having 
fenced and improved it. 

WESTON C. J. who presided at the trial, instructed the jury 
that the writing given by S. Foss to S. Cony was a recognition 
of Cony's title to the lot; that it amounted virtually to a lease ; 
that the relation of landlord and tenant existed between them, 
Foss paying the taxes by way of rerrt; that his possession from 
that time ceased to be adverse; and that R. A. Cony's deed to 
the demandant passed the title of the land to him; that said Foss 

was not entitled to betterments ; and that if A. Foss knew that 

S. Foss had acknowledged Samuel Cony's title, and gave a 

deed to S. Foss of the life estate1 it was an act of disseisin, 

and he had not supported his plea of non-tenure. 
The verdict for the demandant was to be set aside if any 

of the instructions to the jury were erroneous. 
VoL, vm. 31 
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At May Term, 1842, it was agreed, that this case should be 
argued in writing, and the arguments were afterwards sent to 

the Court. 

Boulelle, for the tenant. 

1. Silas Foss conveyed the p.-cmises to Ames Foss, and on 

the same day Ames conveyed the same to Silas Foss and his 

wife to hold during their lives and the life of the survivor, on 
condition, that he, A. Foss, should support S. Foss and his wife 

during their lives, and so is not tenant of the freehold, and dis

claims all right to the land till after the decease of S. Foss and 

wife. The demandant replies, that he is tenant of the free
hold. It was proved that S. Foss, in 1829, agreed with Sam
uel Cony to pay the taxes on the premises·, and that afterwards 

he did pay the same to the collector in 1831. The Judge in

structed the jury, if A. Foss knew that S. Foss had acknowl
edged S. Cony's title, and then gave a deed of the life estate 

to S. Foss, it was an act of disseisin, and he had not support
ed his plea of non-tenure. Of this instruction of the Judge 

we complain. The substance and point of the plea is, that 
the tenant is not tenant of the freehold, the particular interest 

set forth in the pica not being by law traversable. The case 
does not show that the demandant ever made an entry on the 
land, claiming it; or that A. Foss was ever in the actual pos
session or occupation of the same. He had not then ever ac
tually disseiscd the owner of the land. The question then is 
whether he had constructively so done ; or in other words, 
whether by taking a deed of the land of S. Foss, and at the 

same time giving to him and his wife a deed to hold the same 
during their lives on condition that he would support them 

during their lives, be, A. Foss, at- the same time, knowing that 
S. Foss had acknowledged Cony's title to the land, thereby 

constructively disseised the owner. S. Foss and wife owned 
the land during their lives, and S. Foss was the proper tenant 
of the freehold. A. Foss had only a reversionary estate after 
the death of S. Foss and wife. " A disclaimer in our practice 
is not unfrequently pleaded instead of non-tenure, and is con

sidered as having the same effect." Jackson on Real Actions 
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99; Stearns, 202, 3. Undrr our statute a plea of disclaimer 

is considered as substantially the same as a plea of non-tenure. 

Rev. Stat. c. 145, <§, 10. "If the person in possession have 
actually ousted the demandant, or withheld the possession of 
the premises, he may, at the election of the demandant, be 

considered a disseisor for the purpose of trying the right, 
though he should claim therein an estate less than a freehold." 

This, it is supposed, is nothing more than the common law 

provision incorporated into the statute. Where a man enters 

unlawfully on the right owner, he cannot qualify his own wrong 

by saying that he claims only a certain particular estate, but 

may, at the election of the owner, be treated as a disseisor and 
as having acquired the fee simple." Jackson on Real Actions, 

96, 7. If the tenant hold over after the expiration of his 

term, it is a disseisin at the election of the landlord, and he 

may maintain a writ of entry. But the case of A. Foss, it is 
insisted, is not embraced in the provision of our statute as 

above cited, nor within the principles of the common law in 

.relation to disseisin by election. He has not "actually ousted 

the demandant or withheld the premises," nor has he "entered 

unlawfully on the right owner," nor has as lessee held over. 
He has not had the actual occupation and possession of the 
premises. 

2. It will perhaps he said that A. Foss, having knowledge 
that S. Foss had recognized Cony's title, and having given a 
deed to S. Foss of a life estate in the premises, was an act of 
disseisin at the election of the demandant. It then becomes 
necessary to ascertain the situation of S. Foss in relation to 
the premises, and the extent and effect of what is said to be a 
recognition of S. Cony's title. The case finds, that S. Foss 

had had exclusive and notorious possession of the premises for 

more than thirty years; that in 1829 he gave a writing to 

Cony by which he promised to pay the taxes on the lot. In 
1829, then, when this agreeement was made, Cony's right of 

entry had gone, and S. Foss had acquired a good title by a 
possession of more than twenty years, Would such an equiv
ocal writing as this, under such circumstances, have the effect to 
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divest his title thus acquired? It ought not to be so construed, 
unless it appears, that S. Foss did deliberately intend to give 
up all claim to hold the land, or even to claim betterments. 

Is the agreement to be construed an agreement to pay the 
taxes for one year only, or as continuing as long as he might 
continue to occupy? S. Foss had paid the taxes for more 

than twenty years before this time, and his promise to pay the 

taxes amounted to no more than what he had done every year 
for more than twenty years before. It was necessary for him 
to do it in order to preserve his rights as owner of the land. 
It was not then such a recognition of Cony's title as would 

purge the disseisin. Even a proposal to purchase of the owner, 

if not accepted, docs not have this effect. Small v. Proctor, 
15 Mass. R. 493, 499; Blanchard v. Chapman, 7 Maine R. 
122; Baylies v. Bussey, 5 Maine R. 153; Ewing v. Barrett, 
11 Pet. 41. In Penniman v. Hollis, 13 Mass. R. 429, the 

Court decided, that the plea of non-tenure could not avail a 

mortgagor of a reversion, living the tenant of the life estate, 
in an action brought by the mortgagee of the reversioner, and 
this on the ground of the peculiar relation existing between 
mortgagor and mortgagee; thereby admitting that but for this 
peculiar relation, the plea of non-tenure would have availed 
the tenant. 

3. But the Judge instructed the jury, that this agreement 
created the relation of landlord and tenant. If it had this 

effect, it undoubtedly purged the disseisin. Of this instruction 
we also complain. The agreement, neither in its terms, nor by 

implication, amounted to a lmse. It was a mere naked pro

mise to pay the taxes. Cony might have supposed he had 

some interest in the land, and perhaps was apprehensive the 

land might be sold for non-payment of taxes, au<l S. Foss pro
mised to continue to pay the taxes as he had done for twenty 

years before, not for Cony's benefit, but for his own. It does 
not appear, that Cony agreed that S. Foss might continue his 
possession, and take the rents and profits ; and if the disseisin 
was purged, Cony might have sued him off the next day ; and 

if the relation of landlord and tenant existed, Cony might have 
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sued and recovered in an action for use and occupation. A 

mere contract with the owner of land to raise a crop on shares, 
does not constitute a lease. 4 Kent's Com. 95. And if the 

disseisin of S. Foss was purged by the agreement, so that the 

demandant might maintain his action against him, it does not 

follow that A. Foss, even if he had been in possession, taking 

the rents and profits, would be liable in this action unless a pre

vious entry had been made by the demandant and resisted by 

A. Foss. On this point the case of Pro. of No. 6 v. McFar
land, 12 Mass. R. 325, seems to be quite conclusive. 

In the case of Fox ~ al. v. Widgery, 4 Maine R. 214, the 

Court decided, that where a disseisor took from the disseisee a 

release of all his interest in the premises, it was not in. fact, 

nor was intended by the parties to purge the disseisin, or to 

operate a waiver or abandonment of the rights of the disseisor. 

The principle of thi8 case, applied to the case at bar, shews, in 

a strong light, the inaccuracy of the position taken by the 

Judge. 
4. The inquiry in this case was one of intention, whether 

the disseisin by S. Foss had been purged, or waived, by the sub

sequent conduct of the parties ; and as such it ought to have 

been submitted to the consideration of the jury ; more espe
cially as the agreement was an exceedingly equivocal act. 

But the Judge took it away from the jury, and decided it 
himself. Fox 8,- al. v. Widgery, above cited, and also 
Tyler 8,- al. v. Hammond, 11 Pick. 193, 218. If then this 

agreement, did not purge the disseisin of S. Foss, and had in 

fact no effect on his rights, A. Foss's knowledge of this agree

ment could not make him a disseisor by giving a deed of a life 
estate in the premises to S. Foss and wife. 

5. If S. Cony was disseised in his lifetime by S. Foss, 

though his administrator had a right to sell the land under a 

license, the purchaser could not maintain his writ of entry 

against S. Foss or A. Foss, unless he had previously entered 

on the land for the purpose of taking possession. Willard v. 

Nason, 5 Mass. R. 240. And though Brooks, who purchased 

the land of the administrator might have maintained such an 



KENNEBEC. 

Lamb r. Foss. 

action after entry on the land, it is believed to be at. least 

doubtful, whether Cony, who bought of Brooks, or the present 

demanda11t could, because nothing passed by Brooks' deed to 

Cony, or Cony's deed to the demandant, there being n dis

seisin existing at the time. But however this may be, it is 

certain the entry of Lamb was in operation for every purpose. 

His entry, to have been effective, must have been made with 

an intention to revest the title in him, or purge the disseisin of 

S. Foss and A. Foss, and this intention must have been indi

cated by actions or words accompanying the entry. Robinson 
v. Swett, 3 Maine R. 316. 

Wells, for the demandant. 

The question arises upon the instructions of the Court, 

whether Ames Foss was tenant of the freehold. Such facts 

only, in the case, as illustrate that question, are to be regarded. 

If the deed of Ames is a deed upon condition, to be per

formed by him, the life estate having been conveyed to his 

father and mother, from caution for their better security, and 

the condition being subsequent, he clearly has the freehold. 

Green v. Thomas, 2 Fairf. 318. If he is a mortgagor, between 

him and the world, he is owner. 

It might be considered, from what is stated, that Ames was 
in the actual possession ; and he claims no right, in the case 

stated, arising from the want of possession. There was noth

ing, therefore, for the Court to decide upon that ground. The 

same remark may be made in relation to the fact, whether 

there was an entry, before the suit, by the demandant. 

If a disclaimer had been pleaded, under the statute in force 

when the action was commenced, upon the proof of posses

sion by Ames, he would have been liable for costs. Stat. 1821, 

c. 59, ~ 20. He does not prefer to put in a plea, which 

should place his case upon a. denial of possession. The argu

ment of his counsel, in relation to a. disclaimer, is inapplica

ble. The question he raises is, whether he has the freehcld. 
By his plea, he ·does not deny he is in possession. He claims 

to own the fee, but does not wish to have his rights tested. 
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Silas's possession was not adverse. Cony's right of entry 

had not gone in 1829, because Silas was his tenant. He 

had not therefore acquired any title by possession. How long 

he had paid taxes we are not informed. He acknowledged 

the land was Cony's, in the paper found among Cony's papers ; 

and also said he paid the tax to the town in consequence of 

his agreeinent with Cony. He therefore held under Cony. 

Crane v. ~Marshall, 16 Maine R. 27. The Court meant. if 

he held by consent, and not adversely, the relatton of landlord 

and tenant arose. . That relation may subsist by parol. 

The counsel for the tenant assumes that no entry had been 

mad_e by the demandant, before action brought. No question 

is made, in the case stated, on that subject. He pleads a spe

cial plea, denying the freehold to be in himself, but does not 

state specifically in whom it is, and issue is joined upon it. 

And the Court ruled, upon the facts in the plea, that if Ames 

knew that his father had acknowledged Sam'! Cony's title, 

when he gave a deed of the life estate, it was an act.of dis

se1sm. Ames received a deed of his father, and gave one 

back, on the same day. By the pmchase of his father he 

claimed to own it, and by tho deed back, he undertook to ex

ercise absolute dominion over it. The presumption is, that he 

was in possession, and that the acts corresponded with the 
deeds. Thus he is shown to be a disseisor; and if so, he is 

admitted to be amenable to the action. He made his father 
tenant for life. Tenant to whom? He sets out those facts 

which of themselves show he is tenant of the freehold, and 
then denies he is so. But the Court· was too liberal to the 

tenant in requiring the demandant to prove a disseisin. 
·where one exhibits his title, and says that from that title he is 

not tenant of freehold, and by the title he is in fact tenant of 

the freehold, that is, he claims a freehold· estate, -judgment 

must be rendered against him. No question of disseisin arises. 

The plea irnpUes, that he is in possession, claiming the estate 
to the extent set forth. So it is, if he pleads nu! disseisin. If 
he sets forth an estate less than a freehold, and the issue is in 

his favor, he prevails. A tenant may acquire a freehold by a 
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refusal to quit, when his tenancy has expired, at the election 

of the landlord; but this principle does not elucidate the sub

ject in question. 
The Court submitted to the jury all the facts in dispute. 

Silas having died, those facts, relating to his claim of better

ments, become of no importance. 

Silas being in possession, under Samuel Cony, he was so 

in 1835, when Cony died. Cony therefore died seised. 
Indeed the tenant cannot disseise his landlord, but at his elec

tion. Alden v. Gilmore, 13 Maine R. 178; Stearns v. 

Godfrey, 16 Maine R. 15S; Sacket v. Wheaton, 17 Pick. 
103; Peters v. Foss, 5 Greenl. 182; Porter v. Hammond, 
3 Green!. 188. 

Ames claims the fee simple, which is greater than a free

hold. There ought to be some mode of trying the claim of 
the reversioner, before the termination of the life estate. A 
judgment against tenant for life would not affect the reversioner, 

nor vice versa. To place the title beyond question, there must 

be judgment against both. And to effect this object, each 
one must claim a freehold. If he had not interfered with the 

property, he might have d1:sclaimed and recovered his costs. 
But having in fact interfered with it, and still claiming owner
ship over it, when called upon, he attempts to free himself, not 
only from costs, but denies bis liability to a suit, and claims 
costs. By denying he is tenant of the freehold, he admits 
he is tenant in some sense ; and the facts show he bas 

usurped the fee. He also told the demandant, that he and his 

father could bold the land. 

Ames and bis father were both wrongdoers. They cannot 
be allowed to modify or qualify their wrong. They are to be 

regarded in the same aspect in relation to the freehold. The 

defence of Ames is purely technical, and is not to be favored 

beyond what strict law would demand. The reversioner and 
tenant for life are both tenants of the freehold. Stearns on 
Real Actions, 2. 
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The opinion of the Court was afterwards drawn up by 

SHEPLEY J. - The report does not fully set forth the con

veyance from Ames Foss to Silas Foss and wife. It bears 

dale on the sixth day of November, 1837, and was recorded 

on the sixth day of August, 1839; and it conveys a life estate 

in the premises on condition, "that if the said Ames render 

and deliver unto the said Silas and Sarah, and survivor of 

them, one third part of all the produce, which may be raised 

on said farm, for and during the said term annually, or support 

and maintain the said Silas and Sarah, whichever way they or 

either of them may elect, on said farm for said term, then the 

above deed to be void, otherwise to remain in full force." 

Ames Foss pleaded a special non-tenure, setting forth, that he 

had made this conveyance, and so concluded, that he was not 

tenant of the freehold. This plea and a part of the proceed

ings at the trial, seem to have been occasioned by an incorrect 

construction of this conveyance. Silas Foss seems to have 

been considered as legally entitled to the actual posse~sion of 

the premises. The deed conveys a life estate in mortgage ; 

and it appears from the condition, that the mortgagor was en

titled to the possession until condition broken. He was 

to deliver one third part of the produce of the farm to them 

annually, or to maintain and support them upon it. This he 

could not do without being the actual occupant and receiver of 

its products. They could not expect to receive one third part 

of them from the hands of another, while they were receiving 

in their own right the whole. They could not have intended, 

nor could they rightfully claim, to occupy and improve the 

farm without an entry for condition broken. There is no 

proof of such an entry. Ames Foss must therefore be consid

ered as the actual tenant of the freehold, although his right to 

the possession was liable to be defeated by a failure to perform 

the duties required of him. Whether the instructions on this 

point were strictly correct or not, becomes immaterial; for the 

plea and defence of non-tenure entirely fail. 

The other points in the defence arose out of the alleged right 

VoL. vm. 32 
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of Silas Foss to be considered as acquiring a title to the fee, 

or to the improvements, by an adverse possession for more than 
twenty or more than six years. It appears, that he had been 

in the exclusive posscssio11 of the premises long enough to 
have acquired a title, if that possession can be considered as 
adverse to the rights of the proprietor. To prove that it was 

not adverse, testimony was introduced by the dcmandant, that 

he made a written contract with Samuel Cony, in the year 
1829, in relation to the premises. That contract has not been 

copied into the case or made a part of it; and the contents 

of the paper can only be ascertained from a statement of them 

in the report. . That statement is, that the witness "testified, 

that he found a paper among his intestate's papers, signed by 
Silas Foss, dated in 1829, in which he promised to pay the 
taxes on lot No. I, belonging to Samuel Cony." 

If this be a correct representation of the purport and effect 
of the paper, it was a written admission, that lot numbered 

one, on which he lived, belonged to Samuel Cony. This would 

be a voluntary submission to that title, and a surrender of any 
rights acqu_ired by any prior possession. And from that time 
he must be considered as the occupant of the lot in submission 
to that title, until there be proof of some new act of disseisin. 
The ·conveyance to Ames Foss might be so regarded, but it 
was not recorded and the change in his position made notori
ous until after the conveyance- to the demandant. Whether 
the paper signed by him amounted virtually to a lease or not, 
it proved, that he had submitted to the title of the proprietor; 

and by his subsequent possession under such submission, he 

could not acquire any title to the soil or to the improvements 
upon it. 

Judgment on the verdict. 
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GE~RGE W. GoRDON Bf al. versi,s AARON D. ·LowELL Sj- al; 

When a man can readily remove diffic11lties standing in the way of his pre
vailing in a suit in equity, and does not do it, such difficulties become in
surmountable. 

Although the statutes provide, that any person, who should knowingly aid or 

assist in any attempt by a debtor to conceal his property from his creditors, 
should be liable to any creditor defrauded in a penalty, and that he should 
also be subject t9 be punished criminally; yet a court of equity will not 

aid in the infliction of penalties, but will endeavor that strir.t justice shall 
govern in the transactions between individuals. 

A court of equity will assist a judgment creditor to discover and reach the 
property of his debtor, who has no property that can be reached by an ex
ecution at law, and especially when it is attempted fraudulently to secrete 
it. 

When a creditor has, through the instrumentality of a court of equity, sought 
out and discovered the property of his debtor, which he had before been 

unable to discover and seise upon execution at law, he becomes entitled to 

a preference over other creditors, to have his judgment first satisfied, even 
under the insolvent laws. · 

Tms was a bill in equity, and came before the Court on bill, 

answers, and proof. The substance 1s given in' the opinion of 

the Court. 
This case was argued, it is said, at the May Term, 1841, 

when the present Reporter was not in office; and was again 
argued at the May Term, 1842, by F. Allen, for the plaintiffs, 
and by J. Rand, for the defendants. 

Allen, cited Buck v. Pike, 2 Fairf. 9; Conner v. Lewis, 
16 Maine R. 275; Gardine'r Bank v. Wheaton, 8 Greenl. 

373; Powell v. ltlon. Bf Br. Man. Co. 3 Mason, 347; Jew
_ett v. Palmer, 7 Johns. C. R. 65. 

Rand contended, that the answers explicitly denied every 

material allegation in th.e bill, and that there was no sufficient 

proof in the case to contradict and destroy the effect of the 

answers. 

The opinion of the Court, on June 3, 1843, was delivered 

by 

WHITMAN C. J. -The bill sets forth, that, in 1835 and 

1836, the defendant, Lowell, resided in Bangor; and did an 
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extensive business there as a dealer in mercl:andize; and, in 

the timo, became indebted to tho plaintiffs to a large amount; 

that in October, 1839, they obtained judgment against him, on 
account tberoof, for $3965 debt, and $9,54, costs of suit; 
on which execution was issued, and returned unsatisfied, there 

being no visible property of said Lowell whereon to levy it; 

that said Lowell ceased to do business, as a trader, in 1836; 

and, to defraud the plaintiffs and his other creditors, that he 

ceased to be the ostensible owner of any property, although 

he had sustained no losses; and yet in fact was the beneficial 

owner of property to a large amount; and, early in 1837, re

moved to the town of China ; and there became possessed of 

a farm of the value of $4000; and had ever since contin

ued to hold, occupy and enjoy the same ; that he procured 
a conveyance of the same to be made to his father-in-law, the 

defendant, Tukey, in trust for the benefit of him the said 
Lowell, who paid the consideration for the same; therein 

combining with the said Tukey lo defraud the plaintiffs, and 

the other creditors of him the said Lowell, by causing the said 
Tukey to be the ostensible owner, when he himself was 
secretly the beneficial owner; thti.t subsequently, in April, 
1839, the said Lowell confederating with the said Tulrny, and 
also with the defendants, Shaw and Lincoln, in furtherance of 
the said fraudulent intent, procured the same farm to be con
veyed by the said Tu key, for the pretended consideration of 
$2500, to them the said Shaw and Lincoln, to be by them 
held secretly for his use and benefit. 

To the bill the defendants have put in their several answers, 

denying all fraud and collusion. Shaw and Lincoln declare, 

that they were bona fide purchasers, and had no knowledge 

but that Tukey was the bona fide, as well as the ostensible 

owner of the farm, when they purchased it of him. And the 

evidence, though strongly presumptive against their innocence, 
is not deemed entirely sufficient to outweigh their declarations 
under oath, in their answers, to the contrary; especially, not 
so that a Court would be authorized wholly to disbelieve 
them. 



MAY TERM, 1842. 

Gordon v, Lowell. 

·with respect to the other defendants, Lowell and Tukey, 
the aspect of the case cannot be regarded otherwise than as 

strongly unfavorable to a conclusion that no sinister design ex
isted between them. The evidence against them, though cir
cumstantial, is such as cannot fairly leave a reasonable doubt 

that there was collusion in their negotiations in reference to 
the purchase of the farm. Their answers, under oath, so far 
as they are responsive to the bill, in the absence of evidence 

to the contrary, are to be taken as conclusive. But if circum

stances be proved, by credible and disinterested witnesses, ut

terly irreconcilable with the truth of their statements, we must 

come to the conclusion that their statements are not entitled to 

our credence. 
In the first place, it must be regarded as undeniable, that 

the sum of twenty-eight hundred dollars and over was paid by 

Tukey, by the hands of Lowell, or by Lowell for himself, be
tween sometime in September, 1836, and the first of February, 

1837, for the farm in China. Lowell, in his answer, does not 
say directly, that he had the money of Tukey. He only 
denies that he "adrnnced the money, or furnished the security 

for the consideration of said purchase;" or that the considera

tion, expressed in said conveyances and assignments, was "paid 
out of his own money." He nowhere says directly, that he 
received the same from Tukey. He undoubtedly means that 
it should be so inferred by the Court, from his other state
ments ; and if it were proper in the present case, and under 
the allegations in the bill, explicitly stating the fact to be other
wise, for us to infer, that he did so receive it, without an 
express affirmation on his part, that such was the fact, we 
might feel ourselves authorized to make the inference. It is 

certainly a very material fact to be established; and must have 

been seen by him to be so. Should it then have been left to 

be inferred merely? We cannot but think, if Tu key ever fur

nished him with the money, that this allegation should have 

been direct and explicit to that effect; at the same time 
circumstantially setting forth the times when, the manner in 
which, and in what parcels, and under what circumstances he 
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received it, referring to documents evidencing the payments. 

It is surely not reasonable tliat \Ve should believe, that such an 

amount of money was paid by Tukey to Lowell, the one 

living in Portland, and the ether in Bangor, to buy a form of 

such value, wit!!out some written evidence of the transaction. 

Yet nothing of the kind is alluded to as ever having existed. 

Tukey's answer is equally barren of any such detail. He 

contents himself with merely saying, that he paid to the said 

Shaw and Garland, out of his own money, in consideration of 

this conveyance, two thousand eight hundred and ten dollars 

and forty nine-cents. That he did this by his agent, Lowell, 

who was duly authorized for the purpose. How was he duly 

authorized? No authorization is exhibited. Was it by letter, 

power of attorney, or verbally? He says furthermore, that this 

purchase was in execution of "a purpose or intention, long 

before formed by him, of spending his remaining years upon a 

farm." This farm, so· purcbased, and in execution of a pur

pose long before formed, of spending the remainder of his 

days upon, went immediately into the possession of Lowell, 

who occupied it precisely as if it had been his own, till April, 

1839; when he sold it,. as both of these defendants say, as 
agent for Tukey, to the defendants, Shaw and Lincoln. Tu

key never saw it, either before the purchase or afterwards. 

Lowell, while so occupying it, built thereon an expensive barn, 

supposed to have cost at least four hundred dollars, besides 

making other improvements. It is not even pretended that 

this was done with money furnished by Tukey, or at his ex

pense; or that any account was kept or charge made to Tukey 

for it. How does all this comport with the pretence that this 

farm was purchased for Tukey, or with Tukey's money, in 

pursuance of a design long since formed by him of spending 

the remnant of his days upon it ? A farm he had never seen 

before the purchase! A farm while it stood apparently his, he 

never went to see; and which was sold without his ever seeing 

it ! 
His excuse for never goin;; upon it, and for his final conclu

sion to sell it, is, that his health and strength, by reason of 
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long continued sickness, bad become much impaired; and his 

ability to occupy, manage and carry it on, thereby seriously af

fected. As to this, the evidence, aside from his answer, is in

controvertible, that he, being by trade a mason, for years before 

the purchase of this farm, had been rendered unable to labor, 

by reason of a rupture; and had, in several years, claimed to 

have his poll taxes abated, which had been granted, on account 

of his inabil\ty to labor. There is no testimony, aside from 

his own declaration, that his infirmity had increased upon him 

in tbe years that the title to the farm · stood in his name. If 
such a fact had existed, it must be believed that he would and 

could easily have proved it. It could not have happened 

without the knowledge of those in daily habits of intercourse 
with him. 

Again; where, how, and when did he become able, in the 

short space of from ~ome time in September, 1836, to the last 

of Jan'y, 1837, to obtain the sum of twenty-eight hundred and 

ten dollars, with which to pay for this farm? William Lord, 

who had been collector of taxes for ten years next prior to the 

time of giviug his testimony, says, that if Tukey had been at 

any time during the five years next preceding, possessed of any 

personal property, his acquaintance with him and his affairs 

was such, that he thinks he should have known it; that during 

that time he had not been taxed for any, and he had no knowl
edge of his having any; that he had been· unable, in any of 

those years, to obtain the payment of his taxes, all af one firne, 

and he haJ invariably complained of being unable to get 
money wherewith to pay them. 

Charles Fox, who had for twenty years, been one of the as

sessors of Portland, testifies to nearly the same effect. Tukey 

or his attorney or both were present at the taking of this testi

mony ; yet not the slightest effort has been made to prove that 

he had any personal property whatever, or that he had in any 

way, raised the amount by borrowing, or by the sale of real 

estate, wherewith to pay for the farm. Did he own navigation, 

did he own stocks of any kind, had he debts due to him, how 

easy must it have been for him to have proved such fact? He 
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could but have seen that the stres;; of the case depended much 

upon obviating the force of this testimony. And where a man 

can readily remove difficulties, standing in the way of his pre~ 

vailing in a suit at law, and does not do it, such difficulties be

come insurmountable. His unquestioned infirmities, with a 

family to support, with his continual complaints of inability to 

raise money to pay his taxes, the supposition, that he could, 

by his earnings or savings, have accumulated, and secretly 

have hoarded up the sum of twenty-eight hundred and ten 

dollars, without being able to make the slightest proof of it, to 

be suddenly placed in the hands of any one, however responsi~ 

ble, and much less in the hands of a son-in-law, who had just 

failed in business, living one hundred and thirty miles from 

him, to purchase for him a farm to retire upon, without pre

viously seeing and examining it for his own satisfaction, can

not for a moment be entertained. 

It moreover appears, that after the sale of the farm to Shaw 

and Lincoln, a claim was made upon it, on account of a prior 

incumbrance, which was adjusted by Shaw and Lincoln, with 
the concurrence of Lowell, and the sum of three hundred and 
seventy dollars was paid to discharge it. Have Shaw and 

Lincoln ever called upon Tukey for a reimbursement of the 
amount so paid? Have they pocketed the loss, and called 

upon no one for it? This can scarcely be believed, if the sale 

to them was bona fide, as is averred by all the defendants. 

It is but reasonable to conclude, and it can scarcely be doubt

ed, that Lowell must have borne this loss out of his own funds. 

Sucb a train of circumstances, so directly conflicting with 

the statements in the answers of the defendants, Lowell and 

Tukey, prove incontestably, and to our entire satisfaction, 

· that the fonds to purchase the farm must bave come from 

Lowell himself; and that whether they were his own or not, 

he could not have derived them from Tukey; and that the 

transaction was in furtherance of a combination and confed

eracy between these defendants to defraud the plaintiffs, and 
the other creditors of the said Lowell, of their just debts. 

The Legislature _of this State, in 1835, by an act c. 195, 
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<§, 13, provided, that any person who should knowingly aid or 

assist in any attempt, by a debtor, to conceal his property from 

his creditors, should be liable, in an action of the case, to any 
creditor, who might sue for the same, to double the value of 

the property concealed, not exceeding, however, double the 

amount of the debt due to such creditor. 'I'he same provision 

has been re-enacted into the Revised Statutes; with an ad
dition, making it punishable as a criminal offence. We thus 

have an indication of the legislative sei1se of the enormity of 

such transactions. A court of equity, however, does not aid 

in the infliction of penalties; but endeavors that strict justice 

shall govern in the transactions between individuals. 

It is undoubtedly a well settled principle, that a court of 

chancery should assist a judgment creditor to discover and 

reach the property of his debtor, who has no property that 

can be reached by an execution at law; Hadden v. Spader, 
20 Johns. 554; and especially under the chancery powers 

of this Court when it is attempted fraudulently to secrete it. 

It is also a well established principle, when a creditor has, 

through the instrumentality of a court of equity, sought out 

and discovered the property of his debtor, which he had before 

been unable to discover and seise upon execution at law, that 
he becomes entitled to a preference over other creditors, to 

have his judgment first satisfied, even under the insolvent laws. 

McDermtdt 8j- al. v. Strong ~ al. 4 Johns. C. R. 687. 
It appears by the admissions of 'I'ukey, that, on the 24th of 

April, 1839, he received ample security for the payment of 

twenty-five hundred dollars, being the proceeds of the sale of 
the farm, purchased in the manner aforesaid, which sum we 

must regard as actually in his hands, of the property of said 

Lowell, and by him the said 'I'ukey intended to be concealed 

from the plaintiffs, and the other creditors of the said Lowell. 

We, therefore, order and decree, that judgment be entered up, 

that the plaintiffs recover of the said 'I'ukey, in part satisfac

tion of their judgment against said Lowell, the said sum of 

twenty-five hundred dollars, with interest thereon from the said 

24th of April, 1839; and that a separate judgment be entered 

VoL. vm. 33 
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up against the said Tukey and Lowell, and in favor of the 

plaintiffs, for their costs of this prosecution. And that the 

bill, as to Shaw and Lincoln, be dismissed without costs for 
them. 

CHARLES PoRTER versus LEWIS F. SHERBURNE. 

For all the purposes connected with the performance of militia service, 

minority ceases at the age of eighteen ; and therefore a person between the 

ages of eighteen and twenty-one is liable to the penalty incurred by un
nece~sarily neglecting to appear at a company training. 

The enlistment of one over eighteen and within twenty-one years of age, 
into a volunteer company in the militia, without the consent of hi~ parent, 
master, or guardian, is binding upon such infant. 

If the soldier does not himself sign the book of enlistment, but gives another 

person the right to do it fur him, by whom it is done, and he afterwards per

forms duty in the company; the enlistment will be regarded as binding 
upon him. 

Where the record does not show that any question was made, in relation 
to notice to the commanding oflicer of the standing company, of the en
litsment of the soldier into a volunteer company, before the justice, or was 
decided by him; and does not show that there might not have been other 
facts proved in the case and not inserted in the bill of exceptions; the ob
jection cannot be taken in this Court for the first time. 

ERROR to reverse a judgment of a justice of the peace, 
brought to recover of the plaintiff in error a fine for neglecting to 
perform militia duty in a company raised at large by enlistment, 
of which the original plaintiff was clerk. Three objections 

were made to the right to maintain the action, but they were 

overruled by the justice, and judgment was rendered in favor 

of the plaintiff. These three objections were assigned, as 
causes of error. 

E. Fuller, argued in support of the errors assigned. 
The first was, that since 'the militia act of l 834, no action 

can be maintained against a minor. St. 1834, c. IQl, ~ 33, 
was cited, and relied on. 

The second was, that there was no proof, that the defend
ant ever joined the company. 
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The mere putting down of the name of a minor by another 

man on the company book, cannot be a legal enlistment. The 

minor could not make a valid appointment of another to act 
for him. 

The third was, that the joining of an independent company, 

was a contract, which, if made with the usual formalities, was 
not binding on a minor. 

It was also urged on the argument, although not made as an 

objection before the justice, or assigned as a cause of error, • that there was no evidence found in the bill of exceptions, that 

the commanding officer of the standing company to which the 

original defendant belonged was notified of the enlistment. 

:Morrill, for the original plaintiff .. 

The law imposes upon the minor the obligation to perform 
militia duty, and if he enlist into a volunteer company, the law 
will hold him to perform that service there. Comm. v. Prost, 
13 Mass. R. 491. 

The case finds that the name of the plaintiff in error was 

on the book of enlistment; that he authorized the attesting 
witness to put it there ; and that he afterwards knew it, and 
assented to it, and met with the company several times. 

It has always been holden in Massachusetts, that a minor 
may be sued for neglect to perform the militia duty required 
by law. The reasoning is equally applicable here. Winslow 
v. Anderson, 4 Mass. R. 376; Dyer v. Richardson, 12 Mass. 

R. 271. 
If the case does not find that notice of the enlistment was 

given to the commanding officer of any other company, it is 
also true that the case does not show that he ever belonged to 

any company, but that in which he enlisted. 

The opinion of the Court was drawn up by 

SHEPLEY J. -The first error assigned is, that an action can

not be maintained against a minor for neglect of duty in the 

militia. And the third error assigned is, that the enlistment 

into a company raised at large, was a contract which the minor 

was incompetent to make, and that he might avoid it at pleas-
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ure. Both these points have been decided. Dewey, pet'r, 11 

Pick. 265; Stevens v. Foss, 6 Shep!. 19. 

The second error assigned is, that there was no proof that 
the plaintiff in error ever enlisted into the company. ·when 

testimony is legally admitted, it is the duty of the magistrate 

to judge whether the fact be proved or not, and there is no 

appeal by writ of error from his decision on the fact, unless 

some question of law is involved in such decision. In this 

case, however, it appears from the record, that, although he 

did not sign the book of enlistment, he gave :nother person 

authority to do it for him ; and that he met with and per

formed duty in the company two or three times; and this 
might be regarded as a full confirmation of the enlistment. 

It is now objected in argument, that there was no proof of 

notice of the enlistment, given in writing, to the commanding 

officer of the standing company, as the statute requires. The 

record does not show, that any such question was made before 

the magistrate, or was decided by him; nor does it show, that 

there might not have been other facts proved in the case, 
which were not stated in the bill of exceptions. This objec

tion cannot therefore be taken for the first time in this Court. 

Judgment affirmed. 

EMERY 0. BEAN versus LEw1s F. SHERBURNE. 

A soldier is subjected to the forfeiture for neglecting to perform militia duty 
only, when tho mode of notifying liim pointed out by tbc statute is fol
lowed. 

If a soldier becomes informed of the time and place of parade of the com
pany by being ordered to notify others, this is not sufficient to render l,im 
liable to the payment of a fine for non-appedrance. 

,vhere the order is" to warn and give notice to all the non-commissioned 
officers and privates in the company, a list thereof being hereunto annex

ed," the latter words restrict the former general words, und limit them to 
the names borne upon the list. 

Tms was a writ of error brought to reverse the judgment 
of a justice of the peace, imposing a fine upon the plaintiff 
in error for neglecting to appear at a company training. 
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The evidence offered to prove that Bean was duly notified 

to attend, was a written order, directed to him, and ordering 

him "to warn, and give four days' notice to all the non-com

missioned officers and privates enrolled in the company under 

my command, a list thereof being hereunto annexed." This 

order was signed by the captain of the company, and there 

was a paper annexed to it, on which were written the names 

of sixteen persons, the name of Bean not being among them. 

On the bottom of the order was a return signed by Bean, certify

ing that he had warned "all the non-commissioned officers and 

privates enrolled in the company aforesaid, as above directed." 

It did not appear, whether the order was handed to Bean by 

the captain, or sent to him. This was all the evidence to 
prove the warning. It was objected, that no legal warning 

was proved, but the justice overruled the objection, and ren

dered judgment against Bean. 

E. Fitller, for the plaintiff in error, said that, as the law 

had clearly defined and directed the mode in which members 

of a militia company are to be notified and warned, in order 

to compel the performance of militia duty, the commanding 

officer is not at liberty to substitute any other mode ; and 

much less to require of the soldier the performance of militia 
duty without any warning. Any deviation from the modes of 
warning pointed out by the statute, is fatal to an action for a 

fine. Ellis v. Grant, 15 Maine R. 191; Howard v. Folger, 
ib. 447. 

Morrill, for the original plaintiff, contended that the warn

ing was sufficient. The law does not require a list of the 

names to be annexed to the order. It is only necessary that 

it should appear on the order what part of the company is re

quired to be warned by the person to whom the order is direct

ed. Militia act of 1834, ~ 21. The return states, that he 

notified t.he person to appear at the time and place stated. He 

knew that he was a member of the company; he knew that 

the company were to perform militia duty ; he knew the time 

and place of parade ; and he was bound to appear there him

self. It was not necessary, that his own name should have 
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been upon the list, annexed to the order. He could not warn 

himself. Besides, his name was upon the order, it having been 

directed to him as a member of the company. 

The opinion of the Court was by 

SHEPLEY J. -The only question presented in this case is, 

whether the plaintiff in error was duly notified. The order is 

not to warn all the non-commissioned officers and privates of 

the company. The words, "a list thereof being hereunto 

annexed," restrict the general words, and limit them to the 

names borne upon the list. The soldier was not therefore 

notified in any mode pointed out by the statute. He became 

informed by being ordered to notify others, that there was to 
be a company training at the time and place, when and where 

it is contended that he should have been present. To decide 

that a soldier is obliged to appear and perform duty in the mi

litia, if he becomes informed in some other mode than that 

prescribed by the statute that he is required to do so, would 

be an effectual and practical repeal of the statute provision, 
and would allow the commanding officer to elect his own mode 

of doing it. The soldier is subjected to the forfeiture only, 

when the mode of notifying him pointed out by the statute is 

followed. 
Judgment reversed. 
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JosEPH P. DrLLINGHAM versus DANIEL C. WEsToN, Adm'r. 

No action, commenced after the insolvency, on a demand which does not 

come within the exceptions in the statute, can be maintained against the 
administrator of an insolvent estate, unless the claim has been previously 
laid before the commissioners. 

When an action is commenced against the administrator of an insolvent es
tate, on a claim which does not come within the exceptions in the statute, 
and which has not been laid before the commissioners, it is not necessary 
that the objection should be taken by pica in abatement, but it may be done 

by plea in bar or brief statement. 

THE suit was brought on July 18, 1839, to recover the 

amount of a promissory note, for which, it was alleged, Samuel 

Weston, on whose estate the defendant was administrator, was 

liable as one of several persons associated as the Fairfield Mill 

Company. The defendant pleaded the general issue, and by 

brief statement, that the estate of his intestate was, before the 

commencement of this suit, represented to be insolvent, and so 

decreed, and commissioners appointed. The counsel for the 

plaintiff objected to its reception as a defence in this stage of 

the suit, but it was admitted by SHEPLEY J. presiding at the 

trial. In proof of the facts alleged in the brief statement, the 

defendant introduced copies from the records of the Probate 
Court, by which it appeared that the estate had been represent

ed to be insolvent, and that commissioners had been appointed 
on May 7, 1839. The plaintiff did not produce any evidence 

that the claim, or note, had ever been laid before the commis

sioners of insolvency. 

The Judge ruled that the action could not be maintained. 
The plaintiff submitted to a nonsuit, which was to be set aside, 

if the admission of the brief statement, or the ruling of the 

Judge, was erroneous. 

Vose and Lancaster, for the plaintiff, contended, that the 

plea should not have been received, because the subject mat

ter could only be pleaded in abatement. The brief statement, 

with the general issue, amounts to a plea in bar. This is a 

dilatory plea, and not to the merits. It is but delaying the 

remedy. The plea does not deny, that the plaintiff has no 
<, . 
7 ,,, :' 
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cause of action in any mode, but merely that the present action 

cannot be maintained in the present mode. Com. Dig. Abate

ment, R 2. ; Bae. Abr. Abatement, N; Hunt v. Whitney, 
4 Mass. R. 623. This is like the case of want of indorser 

on a writ, which must be taken advantage of only in abate

ment. It is, like that, the objecting of a statute disability. 

Boutelle, for the defendant, said the object of the statute on 

this subject, St. 1821, c. 51, -§, 25, was to provide for an equal 

distribution of the estate, after payment of the privileged 

claims, among all the creditors, and all the claims are to be 

laid before the commissioners. The words of the statute forbid 

the bringing of the suit until after the claim has been laid be

fore the commissioners and rejected. The pica could not give 

the plaintiff a better writ, for no action, in any form, could 

be maintained. The case relied on for the plaintiff, Hunt v. 

11/hitney, docs not apply, as that suit was commenced in the 

lifetime of the insolvent intestate, but this was not until after 

the estate ~ad been rendered insolvent. Ellsworth v. Thayer, 
4 Pick. 122; Paine J. v. Nichols, 15 Mass. R. 264; John
son v. Ames, 6 Pick. 330. 

The opinion of the Court was by 

TENNEY J. - Whether the brief statement of the defend

ant was properly admitted, wheu objected to by the plaintiff, 
must be determined by the admissibility of the mattter therein 

contained in bar of the action. It is insisted that the con

tents are in the nature of a dilatory plea, do not go to the 

merits of the action, and show merely a statute disability, and 

therefore can be taken advantage of, only in abatement. It is 

true, that this defence is not a denial, that there was ever a 

cause of action upon the note in suit, but that the cause which 

might have existed at one time against the maker, has ceased 

by his death, and as it now stands against the defendant has 

no foundation. There are some matters which may be plead
ed in bar or abatement, and it is not necessary for us to decide 

in this case, what would have been the result, had the defend

ant relied upon the latter, seasonably pleaded. It was not in 
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the power of the defendant to give a better writ, which is ordi
narily the true criterion by which to distinguish a plea in abate

ment from a pica in bar. l Chitty's Pleadings, 434, 445; 
Evans v. Stevens, 4 D. & E. 227. The plaintiff has not taken 

the steps, which entitle him to maintain any action against 
the defendant at this or at any time upon the facts as they now 

present themselves. The statutes of this State, provide " that 
no action brought against an executor or administrator of an 
estate represented insolvent, shall be sustained, except for debts 

due to the State, debts due for taxes, for the deceased's last 

sickness and funeral charges." Laws of Maine, 1821, c. 51, ~ 

25. The same statute has provided that commissioners shall 
be appointed for the consideration and allowance of claims, 
and a rejection of such a claim, as the one here presented, by 
them, is a prerequisite for the maintenance of an action, so 

long as the estate is apparently insolvent, and may be consid
ered as an element in the cause of action against an adminis
trator. The death of the maker of the note has changed es

sentially the remedy of the plaintiff. He can resort to his 
action against the defendant only after having taken the steps 

which the statute points out. The defendant can be liable in 
no other way ; no cause of action exists against him, if 
there be wanting any material which the statute requires; 
and such a want is as fatal to an action against the defendant, 
as a want of maturity in the note would be in an action 
against the maker, were he living. 

When an estate has been represented insolvent, and so de
clared by competent authority, this could be pleaded in bar of 
a suit against an administrator. Coleman v. Hall, Adm'r, 
12 Mass. R. 573. But if other assets should afterwards 
come to the hands of the administrator, the original claims of 

creditors would not be discharged by the record of insolvency, 

if not fully paid, but a further distribution would be decreed. 

And we do not perceive why a plea in bar, or what is the same 
thing, a brief statement, may not be introduced in one case 
with as much propriety as in the other. In an action against 
one as executor, that he is not such, may be pleaded in abate-

VoL. vm. ;3-1 
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mentor bar. 5 Com. Dig. Pleading, ~, D, 3 -7. The au

thorities cited by the defendant's counsel, though this question 

was not distinctly presented to the Court therein, show that 

the practice sustains the ruling of the presiding Judge. 

Nonsitit confirmed. 

INHABITANTS OF FAYETTE versus INHABITAKTS OF HEBRON, 

A person living on a plantation and having his home there at the time of it~ 

incorporation into a town, prior to the l\lassachusctts settlement act of 178;1, 

c. 34, thereby acquired a settlement in such town. 

AssuMPSIT to recover co:npensation for the support of Eliza 

Bumpus, the wife of Seth Bumpus, and her children, whose 

settlement was alleged to be in Hebron. Their settlement was 

derived from Seth Bumpus, and the only question made was 
where his settlement was. 

It did not appear that Seth Bumpus lmd gained any settle
ment in this State in his own right; and the plaintiffs claimed 

to recover by establishing the settlement of bis father, John 

Bumpus, in Hebron ; and to do so, by showing that he was a 
resident in the plantation of Shepherdsficld at the time when 

it was incorporated as a town by the name of Hebron, March 

6, 1792. The defendants contended, that if be was dwelling 

there as his home at that time, he would not thereby gain a 

legal settlement, because there was then no statute providing 

that a settlement should be gained in that mode. SHEPLEY 

J. presiding at the trial, instructed the jury that Bumpus 

would thereby gain a legal settlement, if so residing there. 

The jury found, that John Bumpus was residing in Shep

herdsfield when it was incorporated as the town of Hebron, 

in 1792. 

If the instruction was erroneous, the Yerdict was to be set 

aside. 

Vose, for the defendants, insisted that towns were liable for 

the support of paupers only by statute; and that there was 
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no mode of acquiriuµ: a settlement, but by the provisions of 

some statute. East Sudbury v. Swlbiiry, 12 Pick. 5; New 
Portland v. ]Yew Vineyard, 4 Shep!. 71; Thomaston v. 

Vinalhaven, 1 Shep!. 16 l. 

Prior to the statute of 1793, there was no provision in any 

of the statutes, that any one_ should gain a settlement by re

siding on the territory at the time it was incorporated as a 

town. He examined the statutes severally, and said that no 

such provision was to be found in any one of them. 

If it be said, that the very act of incorporation gives such 

settlement, without any statute provisions on the subject, it is 

enough, that it would equally apply to districts and plantations; 

and it has been decided, that the incorporation of a district 

into a town will not. Walpole v. Hopkinton, 4 Pick. 357. 

The only two cases in which a contrary view is intimated, 

were rightly decided on other grounds, and so much as had 

reference to this subject was extrajudicial. He examined the 

cases of Bath v. Bowdoinham, and Buckfield v. Gorham, 
and said they were justly liable to his preceding remark, and 

that this Court, in Thomaston v. Vinalhaven, already cited, 

had so viewed them. 

The words, "or otherwise," in the statute of 1793, do not 
imply that there were other modes of gaining a settlement than 

by statute; but merely enumerated some statute modes, and 
referred to other statute modes, by the term or otherwise. 

E1nmons, for the plaintiffs, said that the question to be de

cided between the parties was - can an individual, twenty-one 

years of age and a citizen of the United States, resident in an 

unincorporated territory at the time of its incorporation into a 

town, by the act of incorporation gain a settlement therein, so 

that the town shall become liable, if he subsequently becomes 

a pauper, prior to the law of 1794. The defendants affirm 

that he could not. The plaintiffs maintain that he could. 

The settlement law, passed in 1794, repeals all prior settle

ment acts, but provides that all settlements already gained by 

force of said laws, or otherwise, shall remain until lost by 

gaining others. This shows, that it was then understood, that 
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there had been other modes of gaining settlements than by 

statute provisions. The settlement law of li89, speaks of 

such as have obtained a legal settlement in such town or dis

trict, "by birth, marriage, or otherwise. The statutes anterior 

to the law of 1794, (which were examined,) do not speak of 

gaining a settlement by the incorporation of a town, and yet 

that must have been one of the modes. 

Mere residence in an unincorporated place did not give a 

settlement. 2 Dane, c. 53, art. 3, s, 17. If, therefore, persons 

residing in an unincorporated plantation did not by its incor

poration into a town gain a settlement by the act, then at the 

time the plantation becomes a town, no inhabitant has a legal 

settlement therein. U uless by the act of incorporation, as the 

law then was, no person residing upon the territory, when the 

plantation of Shepherdsfield was incorporated into the town of 

Hebron, could gain a settlement therein within two years, ex

cepting by vote of the town, voting each other in by turns. 

The act of incorporation, ex proprio vigore, gave a legal set

tlement to all persons residing on the territory at the time. 
That prior to the settlement act of 1794, the incorpora

tion of a plantation into a town gave a legal settlement in the 
town to all persons then residing therein, has been settled by a 

series of decisions in Massachusetts and Maine, from 1808 
down to the present time. .Bath v . .Bowdoinham, 4 Mass. R. 
452; .Buckfield v. Gorham, 6 Mass. R. 4'15; 2 Dane, c. 53, 

art. 3, s, 18; St. George v. Deer Isle, 3 Greenl. 390; .Bloom
field v. Skowhegan, 16 Maine R. 58; ~Marlboro v. llebron, 
2 Conn. R. 22; Westport v. Dartmottth, 10 Mass. R. 341; 
Great .Barrington v. Lancaster, 14 Mass. R. 256; Windharn 
v. Portland, 4 Mass. R. :mo; Westboro' v. Franklin, 15 
Mass. R. 256; Lancaster v. Sutton, 16 Mass. R. 115; Gro
ton v. Shirley, 7 Mass. R. 156; Fitchburg v. Westminster, 
1 Pick. 146; Shrewsbury v . .Boylston, ib. 106; Walpole v. 

Hopkinton, 4 Pick. 359; Hallowell v. Gardiner, I Greenl. 

93; Hallowell v . .Bowdoinham, ib. 129; Dalton v. Hinsdale, 
6 Mass. R. 501; Hamilton v. Ipswich, JO ]Wass. R. 506; 
Newburyport v. Boothbay, 9 Mass. R. 414. 
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The opinion of the Court was drawn up by 

vV HIT:>LI.N C. J. -This is a case arising un<ler the settle

ment and pauper laws of this State. The question reserved, 

and elaborately argued, is wliet!ter a person living on a plan

tation, on its being incorporated into a town, in 179:2, thereby 

acquired a settlement in such town. The instruction of the 

Judge, who presided at the trial, was in affinnance of this 

proposition ; and the jury thereupon returned their verdict for 

the plaintiffs. 

The counsel for the defendants argued, that the liability of 

towns to support their poor, is wholly dependent upon legis

lative enactment; and cites, in support of this proposition, the 

cases of East Sudbury v. Sudbury, 12 Pick. 5; New Port
land v. New Vineyard, 16 Maine R. 71 ; and Thomaston v. 

Vinalhaven, 13 Maine R. 161. Mr. Chief Justice WEsToN, 

in the latter case, in delivering the opinion of the Court in 

reference to the proposition first above stated, remarked, that 

"as the settlement of paupers depends upon the express pro

vision of law, it might deserve very serious consideration 

whether a mode of settlement, so sweeping in its effect, should 

be established by construction," and that, " as no such pro

vision existed in any former statute, this would seem to be a 
new mode of gaining a settlement." And suggests that the 

opinions, intimated by the Court, in Bath v. Bowdoinham, 4 
Mass. R. 452; and Buckfield v. Gorham, 6 Mass. R. 415; 

were extrajudicial, and not necessarily connected with the 

decisions in those cases. 
The counsel for the defendants further contends, inasmuch 

as it has been held in Massachusetts, that the settlement of 

those residing in districts, when incorporated into towns, was 

not altered; so the settlement, before the statute of 1793, of 

the inhabitants of plantations, could not be altered by their be

ing incorporated into towns. This argument depends upon 

the supposed similitude of districts to plantations. Districts, 

by the statutes of Massachusetts, in reference to legal settle

ments and paupers, were placed upon a par with towns. They 
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were but another species of municipal corporation, created 
by the legislature, with powers, in some respects, inferior to 
those of towns; but in reference to paupers and acquiring 
legal settlements, the powers and liabilities of the inhabitants 

of each were placed upon the same footing. Hence, when 
raised from the condition of districts to that of towns, no 
change was produced thereby in the rights of the poor, or in 
the obligation of the same corporators to relieve them, when 
in need. The pauper laws were never extended to the in
habitants of plantati.ons. By being such inhabitants, no liabili

ty was thereby created to support or relieve 3:ny one who 
might fall into distress therein ; and no settlement, of the kind 

under consideration, could ever be acquired by being such in

habitant. 
In regard to the gaining a settlement, before 1793, by living 

in a plantation, at the time of its incorporation into a town, 
the cases cited on the part of the plaintiffs, seem to exhibit a 

series of juridical opinions, tending very strongly to the sup
port of the ruling of the Court at the trial in this case. That 
the liability, on the part of towns to support their paupers, 
depends npon legislative enactment, is undeniable. No town 

could otherwise be bound to afford aid to any individual in dis
tress. The statute creates the duty; and renders the inhab
itants of every town liable to relieve all such as within their 
towns, may fall into distress, and stand in immediate need of 
relief. When such relief is afforded, it becomes a question, 
whether the expense shall, ultimately, fall upon the town afford
ing it, or be reimbursed by some other town. To determine 
this, it must be ascertained where the individual relieved has 

his legal settlement. With a view to this, the legislatures of 
Massachusetts and Maine have, at different times, determined 

prospectively, by their enactments, what shall be requisite to 

constitute a legal settlement in any particular town. The 
legislature of this State, by an act of the twenty-first of 
March, 1821, referring to statutes before enacted, made pro

vision, that "all settlements already gained by force of said 
laws or otherwise," should remain until lost by gaining others. 
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The provision in tlie statute of Massachnsetts, of 1794, is in 
the precise same language. From both these statutes there

fore, it would seem to be clearly inferible, tliat modes of 

gaining settlements, other than those which had been before 
specified in any statute, had existed. If it were not so, the 

words, "or otherwise," would be without meaning. And the 

rule is, that all the words in a statute are to be considered as 

operative, if practicable. 

The inhabitants of a plantation, who were under no obliga

tion to relieve' any of their number who might fall into dis

tress; and who, of course, during such condition, could not 

claim any such relief.; upon being incorporated into a town, 

became at once bound to afford such relief, whenever occasion 

might cal.I for it. If such incorporation did not give to each 
corporator a legal settlement in his new town, it would follow, 

that, in every case of a pauper relieved, the inhabitants ,vould 

have a remedy over against some other town for reimburse

ment; and this would continue to be the case until every 

inhabitant, who might become chargeable, had acquired a 

settlement therein•, by some of the modes prescribed by stat

ute; and this would be so, notwithstanding the inhabitants had 

enjoyed all the aids incident to a town from its inhabitants, in 
the mean time; and during which time they could not become 
liable to reimburse any expense incurred for the relief of any 
of their number, who might fall into distress in other•towris. 
It would seem incredible, tbat the existence of such a state of 
things could ever have been contemplated as admissible by 

any legislative body, anterior to the passage of the statute of 

1793. This renders it presumable, that, prior to the passage 

of that law, settlements must have been gained otherwise than 

by special enactments for the purpose; and that the incor

poration of plantations proprio vigore accomplished that pur
pose. 

Legal settlements in towns, by force of annexations thereto 

of parts of other towns, and the creation of one town out of a 

portion of another town, before the statute of 1793, have been 

repeatedly recognized as being thereby changed with the terri-



2i2 KENNEBEC. 

Fn_ydte v. Jlchroll. 

tory so annexed or erected 'into a new town. Judge Sewall, 

in delivering the 01,inion of the Court, in Westport v. Dart
mouth, 10 Mass. R. 341, says," upon that event (the incorpora

tion of New Bedford, which took place in 1786 or 7) all per

sons, then having their legal settlement in Dartmouth, who 

actually dwelt and had their homes within the limits of the 

new town or district, gai nod, by force of the act of incorpora

tion, a legal settlement in the new town or district." C. J. 

PARKER, in delivering the opinion of the Court in Great Bar
rington v. Lancaster, says "the pauper's original settlement 

was in Lancaster, that being his father's settlement at the time of 

his birth. On the annexation of that part of Lancaster, (in 1781) 

where. the father dwelt, to Shrewsbury, his settlement was 

transferred to the latter town. For although no express pro

vision, respecting paupers, appears in the act providing for their 

annexation, yet it is a necessary effect of such annexation, that 

the town, which acquires the new inhabitants and new territo

ry, should also incur such burthens as may be incident to the 

new relations." And the same principle is distinctly recog
nized by Chief Justice PARSONS, in delivering the opinion of 
the Court, in Windham v. Portland, 4 Mass. R. 390; and 
again, in Lancaster v. Sutton, 16 Mass. R. 115; and by PAR

KER C. J. in rVestborough v. Franklin, 15 Mass. R. 256; and 

in Groton v. Shirley, 7 Mass. R. 156; and in Dalton -r. Hins
dale, 6 Mass. R. 501. A similar principle was adopted in 
Mason v. Alexandria, 3 N. H. R. 303. 

The principle, that the incorporation of a plantation as a 

town, confers a legal settlement upon those, who, at the time, 

were settled upon it, seems but a corollary from the above 

cited decisions. And the direct avowal of it, in the two dis

tinct instances, alluded to by Chief Justice ·wEsToN, seems 

to add great weight of authority in favor of it. And it seems 

to have been referred to by Chief Justice Mr:LLEN, in Hallo
well v. Gardiner, I Green!. 93, as being an acknowledged 

principle ; and the same may be said of the opinion delivered 

in Westport v. Dartmouth, before cited. Judge Sewall says, 

in that case, "an act to incorporate, as a new town or district, 
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a territory with the inhabitants thereon, which are separated 
and set off from one or more ancient towns or districts, op
erates, in this respect, like the original incorporation of a plan

tation." The case of Thomaston v. Vinalhaven seems to 
have been decided upon other grounds, so that the remarks of 

Chief Justice WESTON were but obiter dicta; and cannot be 
regarded as having a controlling influence ; and are unsupport

ed by any prior authority or dictum. We think, therefore, on 

the whole, that we may well consider the rule, as laid down at 

the trial, in this case, as a well established principle. 
Judgment on the verdict. 

~ 

DANIEL GouLn versus SAMUEL W1LLIAM:s0N ~ al. 

In equity, to control the answer, the evidence against it must be equivalent 
to that of the testimony of two credible witnesses, testifying to the con

trary. 

This evidence, however, may in this, as in other cases, be by way of infer
ence from circumstances, which are sometimes more convincing than direct 

testimony; and in the developement of fraud, furnish almost the only 

source to be relied npon. 

When a person will, in his answer under oath, state that to he a fact, which 
he believes to be true, when he has at hand the means of ascertaining 
whether it be true or not, it is a circumstance stfongly indicative of fraud, 

if it be not true. 

Tms was a bill in equity against Samuel Williamson, 
Joseph White, Samuel Hutchins, and James L. Child; and 

alleged, that in August, 1834, White being the owner of cer
tain land in Pittston, gave to one Dudley and his assigns a 
bond with condition to convey the land to Dudley on the pay

ment of certain sums by March 9, 1838, and Dudley went 

into possession thereof; that on March 9, 1838, White com
menced a writ of entry against Dudley; that this action was 
referred to W. Emmons, Esq. with power to determine what 

judgment should be rendered therein, and that the referee 
should give such redress to the parties, and make such award 

VoL. vm. :35 
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as they would be respectivel'y entitled to in a court of equity; 
that on the 13th of August, 1839, the referee made his award, 

that upon payment by Dudley of sixty dollars to White and the 
referee's charges, within three months, White should convey 

the land to Dudley, or his appointee, which award was accepted 

and judgment rendered thereon ; that Dudley, for the consid
eration of $280, conveyed his interest in the bond to Gould, 

the plaintiff, who seasonably paid the referee and tendered the 

sixty dollars to White ; that White said he had deeded the 
land to Hutchins, his son-in-law, and the money must be paid 
to him, and the deed come from him; that irn October, 1839, 

Gould paid the amount to Hutchins, who gave a quitclaim deed 
of the land to Gould, the latter then giving up the bond to 
White; that White had not conveyed the land to Hutchins, 

and Gould obtained no title by his· deed; that on April 4, 
1840, White conveyed this with other lands to Williamson; 
that Williamson made a deed thereof to Nathaniel Moody, 

which remained in the hands of said J. L. Child to be deliv

ered to Moody, on the payment of a certain sum of money; 
that Dudley has conveyed to Gould all right to the land; that 
the deed from White to Williamson was made without con
sideration, and to defraud the plaintiff and the creditors of 
White, and that Williamson ~new that White was bound by 
the award to convey ]he land to Dudley or his assignee, the 
plaintiff. There was a prayer for injunction, for a decree for 
the conveyance of the land, and for relief generally. 

Mr. Child, in his answer, admitted that a deed from Wil
liamson to Moody was acknowledged in his office and left with 

him as an escrow until a certain sum of money should have 
been paid ; and declared his ignorance in relation to all the 

other charges in the bill, and that he entered into no combina

tion, &c. 
The character of the answers of White, 'Williamson and 

Hutchins, as well as of the evidence in the case, sufficiently 
appears in the opinion of the Court. 

Wells, in his argument for the complainant, advanced these 

principles of law. .An award of referees, containing a condi-
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tion, makes a valid judgment. Comm. v. Prj. Proprietors, 
7 Mass. R. 399. If an award, in pursuance of an agree
ment annexed to the rule, be accepted, all preliminary arrange
ments by the parties are irrevocable, while the judgment re

mains in force. Tyler v. Carleton, 16 Maine R. 380. 

As the plaintiff claims under Du<lley, and the defendant, 

Williamson, under White, they stand in the place of• the orig

inal parties, and are privies in estate. The judgment there

fore binds them. 1 Stark. Ev. 192; Adams v. Barnes, 17 

Mass. R. 365; 1 John. Ch. R. 566. 
The remedy sought is appropriate. The plaintiff has paid 

for the property, and ought to be quieted in his title against 

the fraudulent attempts of White and Williamson. White 
was bound to convey to the plaintiff as assignee of Dudley, 

and Williamson, Hutchins and Moody have combined with 

White to defraud the plaintiff, and are equally liable with him. 

2 Story's Eq. 129. 
He contended that abundant cause was found in the answers 

and proof to sustain the bill. 

Weston, argued on the facts, and contended that upon them, 

the complainant had not supported his bill. In the suit, White 
v. Dudley, the latter had no defence. The money had 
not been paid, and the bond had become forfeited. The 
award was merely that White should convey, on being paid a 
sum of money, but no provision was made in case he declined 
taking the money, and refused to convey. Neither the referee 
nor the Court had power to compel him to abide by the decis
ion, and convey the land, and they did not attempt it. 

It was however the plaintiff's own neglect, that he did not 

acquire a title. White supposed he had conveyed the premises 

to Hutchins, and Hutchins believed he had conveyed the same 
to Gould. The remaining land of White was afterwards sold 

to Williamson ; and Hutchins, finding he had received no title, 

and therefore had conveyed none, offered to return the con
sideration money. There was no fraud in any of the trans
actions. The answers so state, and there is no evidence to 
weigh against even the testimony of one witness. The law, 
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however, is too familiar to require the citation of authorities, 

that in equity, an answer can be overcome only by the testi
mony if at least two credible witnesses. 

Child, pro se, said he had been brought into Court as a 
party to this bill in consequence of the transaction of ordinary 
business, without the knowledge of any of the acts set forth in 
the bill; and that nothing took place to lead any reasonable 
man to suspect fraud or misconduct in the business. What
ever the decision of the Court might be with respect to the 
other parties, he ought to be allowed his costs. 

The opinion of the Court was drawn up by 

W mnIAN C. J. - Upon a careful review, and critical ex
amination of the evidence iin this cause, the Court are well 
satisfied of the truth of the allegations of the plaintiff. The 
defendant, Williamson, in his answer, has denied all such as 
impute a fraudulent combination between him and Joseph 

White. Having made oath to the truth of h:is answer, we are 
bound to take it to be true, unless the proof to the contrary be 
overwhelming. It is said, and truly, that, to control the answer, 
the evidence against it must be equivalent to that of the testi
mony of two credible witnesses, testifying to the contrary. 
This evidence, however, may in this, as in other cases, be 
by way of inference from circumstances, which are some
times more convincing than direct testimony. In the devel
opement of fraud it furnishes almost the only source to be 
relied upon. It is not often the case, that any but the partici
pators in fraud are conusant of it ; and the perpetrators of it 
will deny it. If fraud therefore could not be established by 
circumstantial evidence, even in opposition to the denial of 
the defendant in equity, under oath, the remedy, under a 
process in equity, would be, in almost every case, illusory. 

What are the circumstances, then, to establish fraud and col
lusion in this case. The first is, that the land in controversy 
had, for some time anterior and nearly up to the time of the 
purchase of it by Williamson, been notoriously the subject of 
litigation between his grantor, White, and the person under 
whom the plaintiff claims; and a judgment had therein been 



MAY TERM, 1842. 277 

Gould v. VVilliamson. 

entered up, that ·white should convey to his adversary or his 

appointee, who was the plaintiff, upon certain terms, to which 
the plaintiff had conformed, so as to become entitled to his 

conveyance. Of this the defendant denies that he was con
usant. But whether he was or not, the circumstances here
after noticed may tend to show. The disclosures in his answer 

show that he must have been the confidential friend of White. 

He purchased of him all of his visible property, consisting of 

three parcels of real estate, lying remote from each other, two 

of which he avows that he was reluctant to purchase, and only 

purchased at the urgent solicitation of White, he admitting 

that he was about to go off, to be absent a long time. He 

admits further, that he paid for those parcels wholly in nego

tiable notes, amounting, as it appears, to seven hundred dollars, 

on a credit extending from one to seven years, in equal annual 
instalments. It is in evidence, and not controverted, that he 

was utterly destitute of property, and that White took, as col
lateral security, a mortgage only of one of the parcels of the 
real estate; and that one under a previous mortgage, made by 

him for its full value, leaving the other two parcels, including 

the premises in controversy, unincumbered. It further ap

pears that said Williamson had never actually occupied either 
of said parcels. And he states in his answer, that a writing 
was given by him to White, evidencing an agreement between 
them, that the latter should have, within a specified time, a 
right to have a re-conveyance of the land, on surrendering the 
notes given for the consideration. What that specified time 
was he has not disclosed. Again, he says that he was to 
give four hundred dollars for the two parcels of land, which 
he at first declined to purchase, and gave his negotiable notes 

therefor, payable in four years. But the whole consideration 

for the three parcels, as appears by White's deed to William

son, was seven hundred dollars; and, by the mortgage of the 
worthless parcel back, that the whole se,:en hundred dollars 

was divided into seven hundred dollar notes, payable annually, 

in from one to seven years. All this tends to show that but 
little reliance ought to be placed upon Williamson's state

ments in his answer. 
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In his answer, he further states, that, at the time of the con

veyance to him, he was at the office of the registry of deeds, 
and examined the records, to sec that "White had a right to 

make the conveyance of the several parcels; yet he was con
tent to take th€ parcel, incumbered with a mortgage, to its full 
value; and to give his notes for three hundred dollars, in pay

ment for it, as would seem to be apparent from his mortgage 

deed, taken in connexion with what he says was the price of 

the two unincumbered parcels. 
Again, he says, in his answer, that he has been informed, 

and verily believes, that before the 28th of October, 1839, the 

said White had conveyed. by deed duly recorded, the premises 
in question to Samuel Hutchins, and that the latter had con
veyed the same to the plaintiff, according to the terms of the 
award set forth in the plaintiff's bill. This statement is made 
and filed within a few rods of the office of the registry of 

deeds, where the fact, which he, under oath, avers that he 
believed to be true, could have been verified, if there were any 
foundation for such belief; yet the registry of deeds, if exam
ined, would have negatived the existence of any such fact. 

· When a person will, under oath, state that to be a fact, which 

he believes to be true, when he has at hand the means of 
ascertaining whether it be true or not, he can scarcely be con
sidered as many removes from the commission of downright 
perjury, if it be not true. He says, besides, that, before taking 
his deed from W bite, he t xamined the registry to see if White 
had a right to convey the parcels to him. Why did he not then 

discover this pretended conveyance to Hutchins, if it exist
ed? and, if he did not, w,.th what claim to be considered as 

having been innocently mistaken, in asserting his belief of the 
fact, can he present himself here? 

Again, in his answer, he states, that, for the two parcels, 

which he was reluctant t,) purchase, he gave his negotiable 
note, payable in four yearn, for four hundred dollars ; yet, in 
the deed of the three parcels, the consideration for the pur
chase is stated to be seven hundred dollars ; and in his mort

gage back, of one of the parcels, the seven hundred dollars 



MAY TERM, 1842. 279 

Gould ·v. \Villiamson. 

was secured in seven hundred dollar notes, payable annually in 

from one to seven years. Whence it is inlerible that this 

statement is untrue. 

On the whole, the conclusion seems inevitable, that there 

must have been, between White and the defendant, William
son, a fraudulent conspiracy to enable White, among other 

things, to evade the making of the conveyance, which White 

had been ordered to make to Dudley, or his appointee, the 

plaintiff; and, furthermore, that the conveyance to Williamson 

by White was but colorable, and under a secret trust and 

confidence for the benefit of White. 

It is therefore ordered and decreed, that the said Williamson 

do, forthwith, execute to the plaintiff, a good and sufficient 

deed, conveying to him and his heirs and assigns forever, the 

land set forth in the bill of the plaintiff, as having been ordered 

to be conveyed by the said White to the said Dudley or his 

appointee; and that the defendant, Child, do forthwith c_ancel 

the deed, in his possession, conve}ing the same land to said 

Moody; and that he recover of the plaintiff costs up to the 

filing of his answer, and including the costs of the same. 

And as to the defendant, Hutchins, it cannot from the evi

dence, be questioned, that he was aiding said White, his father

in-law, in his endeavors to evade a compliance with the terms 
of the award of the said referee, Emmons, as set forth in the 

plaiutiff 's bill; and was in fact guilty of a deception in ad

mitting the statement made by said White to the plaintiff, as 
set forth in the bill, to be true, when it was clearly otherwise; 
ancf by undertaking to convey the premises claimed by the 

plaintiff to him, in fulfilment of the award, when he must be 

believed to have known that he had no lawful right so to do; 

and_ thereby inducing the plaintiff to believe that he had acquir

ed through him, a good title from White to the premises, 

when in fact he had not. It is therefore further ordered and 

decreed, that the plaintiff recover of the said Williamson 

and Hutchins his costs ; including the bill of costs taxed and 

allowed to said Child. 
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Two <lcbtors, P. & B. C., assigned, for the benefit of all their crcclitors, "all 
ancl singular the stock in trade, household goods, fnrniturc, implements, 

excepting goo<ls exempted hy law frolll attad11nent, dclits, sum and su111s of 

1noncy, hooks of aecount, notes, ;1.nd other things due an<l o,\·ing the said 

P. & B. C., and all their real and perwnal estate and interest therein, as 

will appear by the schedule under oath and hereunto annexed, wl,ich is in

tended to give only a general description of the property assigucd, subject 

to such further enlargcmeut or diminution in value as a particular and 

minute sun-ey of the property will justi(y." A schedule was annexed, 

containing a general description of the san,c property. The signature of 

the assignors was thus: "P. & lll. C."- and but one seal. There was a 

certificate by a magistrate, bearing date the next day, that "P. & B. C." 
personally appeared and made oath, th,it the assignment embraced all their 

property, save such as the law exempted from attachment. It was held, that 
the assignment was to be regarded as conveying all the property of the as

signors, which is required by the St. 1836, c. 23:J, concerning assignments .. 

,vhen an assignment of the debtor's whole property has been made in good 

faith, for the benefit of all the crnditors, its validity will not be impaired, if 

the assignor withholds a portion of the property actually conveyed. 

If the assignor was induced to make the assignment through fear of, and to 

prevent, an attachment by one of the creditors, it would not thereby become 
invalid as against such creditor, if honestly anu. fairly made, according to 

the requisitions of' the statute, for the benefit of all the creditors, and with 
an intentic.n to comply with the statute. 

But if the assignment is made in form according to the statute requirements, 

and yet not for the purpose of making :111 equal distribution of all the pro

perty among all the creditors, but to delay and defeat the attaching or other 
creditors, or to secure to the assi!;nor a benefit by a reservation of any part 

of the property for his own use, it would thereby beeome fraudulent and 

void. 

And if the assignor makes use of deception to induce a creditor to delay 

making an attachment until an assignment can be made, this is not condu

sive evidence of fraud, but merely evidence to the jury, for their consider

ation in determining that question. 

If an instrument be executed by one of a copartnership, in the name of the 

firm, and one seal only is affixed, and this by the consent of the other, or if 

there be a subsequent ratification, which may be proved by parol, it is suffi
cient to bind the firm. 

'fHis was an action of trespass brought against the defend
ant's intestate, as sheriff of this county, for an alleged trespass 

committed by Francis Davis, Jr., one of his deputies, in at

taching a quantity of goods formerly owned by Patty & Betsy 
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Cromett, on writs against them in farnr of ·William Legg & 
Co. and of S. E. & J. Brackett. It was admitted that the 

defendant's intestate was sheriff; that Davis was his deputy; 

that he attached the goods on those writs on the third day 

of July, 1840 ; and that judgments had been obtained in 
those suits in favor of the plaintiffs therein; and that the goods 

had been sold in due course of law to satisfy them. The 
plaintiff claimed title under an assignment bearing date the 
second day of said July. 

The property assigned is described in the assignment as "all 

and singular the stock in trade, household goods, furniture, im

plements, excepting goods exempt by law from attachment, 

debts, sum and sums of money, books of account, notes and 
other things due and owing to the said P. and B. Cromett, and 
all their real and personal estate and interest therein - as will 

appear by the schedule under oath and hereunto annexed, 
which is intended to give only a general description of the 
property assigned, subject to such further enlargement or dimi
nution in amount and value as a particular and minute survey 
of the property will justify." A schedule was annexed men

tioning a large number of articles, a building standing on land 

of another, notes, accounts, &c. The signature by the as
signors was thus, "P. & B. Cromett," and against it was one 
seal only. There was a certificate, bearing date July 3, 1840, 
by a magistrate, that "Patty and Betsey Crornett" personally 

appeared and made oath that the assignment contained all their 
property, save such as the law exempted from attachment. 

There was testimony introduced at the trial before SHEPLEY 

J. tending to prove that the assignment was signed and exe

cuted by the plaintiff and by P. & B. Cromett, and the oath 

administered, and certificate made, and the goods delivered, be
fore the attachment, and the contrary, which was submitted to 

the jury. The case does not show in what manner the signa

tures of the assignors wern made, except as above appears. 

It was ad,nitted that no one of the creditors had signed it be
fore the attachments, and that they had signed within three 

months after the date, and that the assignment had been duly 
VoL. vm. 36 
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advertised in a public newspaper. The defendant contended, 
that the assignment, if completed, was not operative as against 
the attaching creditors, because it did not purport to be a con

veyance of all the property of the assignors, and because they 
had not in fact delivered to the assignee all the money and ac

counts, and evidences of debts due to them, but had detained 
some portion of th.em, and comerted them, or caused them to 
be converted, to their own use; and there was proof of a 

debt of $15, having been so retained and converted, and tes
timony tending to prove that others were. The defendant 
also contended that the assignment was made to prevent these 

attachments, and in fraud of them and of other creditors, and 
in fraud of the law authoriziing a general assignment of all the 

debtor's property for the benefit of all their creditors; and in
troduced testimony tending to prove these allegations. The 
testimony on these points was also submitted to the jury, and 
they were instructed, that for the purposes of this trial they 

would regard the assignment as purporting to convey all the 

property of the assignors which the law required ; and that its 
validity would not be impaired, if not made fraudulently, by 
the assignors' withholding certain portions of the property 
which were actually conveyed ; that if they should be satisfied, 
from the testimony, that the assignors were induced to make it 
through fear of, and to prevent, an attachment from one of the 
attaching creditors, it would not thereby become invalid or 
fraudulent as against them, if honestly and fairly made accord
ing to the requisitions of the statute, for the benefit of all their 

creditors, and with an intention to comply with the statute, 
because that was an act permitted by law ; that if, from all the 

testimony, they should be satisfied that it was not so made, but 

was only made colorably and apparently in compliance with 
the statute, and yet for the purpose not of making an equal 

distribution of all their property among all their creditors, but 
to delay or defeat the attaching or other creditors, or to secure 
to themselves a benefit by any reservation of property, or the 

use of it, for their own disposition or control, it would there
by become fraudulent and void ; that there must be a full 
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and fair compliance with the requirements of the statute. 

Joseph L. Harrington, a witness for the defendant, had testified 

to a conversation between him, acting as agent for Legg & Co., 

and the assignors, previous to the assignment, tenuing to prove 

that they intentionally deceived him by promises, and induced 

him to delay an attachment until they could make an assign

ment; and the defendant's counsel, after the above instructions 

were given, requested the Judge to instruct the jury, "that 

if any deception was used by Miss Cromett to Mr. Harrington 

in order to delay him until she could make an assignment, this 

would make it fraudulent as to him or the creditor he repre

sented." This was declined by the Judge, but he stated to 

them, that such testimony was to be considered in connexion 

with the other testimony in the case, to enable them from the 

whole of it, to determine the character of the transaction. 

The Jury found a verdict for the plaintiff, which was to be set 

aside and a new trial granted, if these instructions were erro

neous. 

Vose Bf Lancaster, argued for the defendant, and cited 

Driscoll v. Fiske, 21 Pick. 503; Shattuck v. Freeman, 1 
Mete. 10; Perry v. Holden, 22 Pick. 275; 7 T. R. 206; 
Gow on Part. 83; Story's Eq. 201. 

Bradbury, argued for the plaintilf, and cited Lamb v. Du
rant, 12 Mass. R. 54; Quiner v. Marblehead S. In. Co. IO 

Mass. R. 476; Stevens v. Bell, 6 Mass. R. 339; Hatch v. 

Smith, 5 Mass. R. 42; Cady v. Shepherd, 11 Pick. 400. 

The opinion of the Court was afterwards drawn up by 

TENNEY J. -Assignments, to be valid under the statute 

passed April 1, 1836, must provide for an equal distribution 

among such of the creditors as become parties thereto, after 

the required notice and within three months, in proportion to 

their respective claims, of all the assignor's estate, real and per

sonal, excepting what is exempt by law from attachment. 

They must be tamch, that no creditor shall in any respect stand 

preferred to anot_her ; they must be so made, that they effectu-
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ally secure the object contemplated in the act ; otherwise they 
arc entirely void, and can have no legal operation. 

It is insisted, that the J u<lsc, who presided in the trial of 

the case at bar, gave an erroneous construction to the assign

ment, when he instructed the jury, that they would regard it 
as purporting to convey all the property of the assignors, which 
the law required. It is contended that it docs not convey the 

whole, and an attempt is made to show that it comes within the 

principle established by the Court in the case of Driscoll v. 

Fiske, ;21 Pick. 503. In that, the assignment was sufficiently 
broad in its terms, to embrace the property in dispute, which 

had been attached by the defendant. But certain classes of 

the assignors' efii.,cts, and ouly such, were referred to in the 

schedule; and when in pursuance of the terms of the instru
ment, more perfect schedules were made, after full opportuni

ty was had to include aHd specify every thing, and when they 

were submitted to the creditors, the property in controversy 

was not referred to. No expectation on the part of the assignee, 

or the creditors, that any other than that specified and valued 
in the amended schedule was intended to be embraced, could 
be entertained from any thing in the instrument itself. The 
property described was all represented as partnership property. 
The goods in dispute belonged cxclusirnly to one of the firm. 
The Court say, " [f the separate property of each partner was 
intended to be included, it would seem a most unaccountable 
neglect, not to say so in the schedule there annexed." 

In this case, that class of the effects of the assignors, which 
it is said was not embraced in the schedule, is expressly re
ferred to in the assignment as being one class, viz. "Books of 

accounts." And in the schedule, purporting on its face, as 

well as in the assignment, to be imperfect, the same class is 

specified as being " sundry debts due P. & B. Cromett on 
their books of accounts, amounting to a small sum." Can it be 

doubted that it was the intention of the assignors, so far as 
that intention can be ascertained from the paper, to give to 
their creditors the benefit of these claims? Is there any thing 

indicative of a disposition to conceal them from the knowledge 
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of all, who were interested in ,heir affairs, and to retain them 

for their own use, or for tho benefit of farorcd cieditors? 

Could there be any doubt that the books of accounts were 

a part of the fund appropriated for those who, as creditors, 

should become parties to the transaction? We think the as

signment embraces this portion of tho assignors' effects, and 

authorized and required the plaintiff, when he accepted the 

trust, to take them into his possession, and that the schedule 

itself is fully expressive of such an intention in tbe assignors. 

There arc indications of haste in the execution of the papers, 

but because there was prorision made, that the description of 

the property assigned might be enlarged or diminished in 

amount and value, as a particular and minute survey thereof 

would justify, we do not think the conclusion is to be drawn 

in law, that the assignment did not embrace the entire prop

erty of the assignors. It was all put under the control of the 
assignee, and this provision seems to have been intended for the 

purpose of correcting any mistake which might have occurred. 

The haste of the transaction, and the imperfect state in which 

ihe business was left, were circumstances for the jury to con

sider, in ascertaining the intention of the parties. 

If any thing referred to in the assignment or schedule, either 
generally or particularly, was retained by the assignors, as it is 

said there was, it could have no effect to render void the in

strument previously executed in good faith. There could be 

no right in them to retain such property, and the assignee was 
vested with full power to take it into his possession, and his 

duty required him so to do. When the contract was executed 

by all the parties thereto, the rights of the creditors, whose 

names were affixed, had attached, and misconduct in either of 

the other parties, or both, could not defeat them, provided the 

transaction was bona fide. 
If the assignment was duly made and executed, and was 

for the purpose intended in the statute, the law is answered. 

The inducements which may have led thereto, are not to be 

inquired into, if the ultimate object is secured. The wish of 

debtors to prevent expense by reason of attachments of their 
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propei-ty, previously entertained, cannot take from creditors, 

who execute the assignment, the advantages intended to be 
secured thereby. The benefit to them provided for in the 
statute, would be very uncertain, if the motives of the assign
ors, unknown to the other parties, when the instrument was 

executed, could deprive them of it. It could not have es
caped the attention of the legislature, that those debtors, who 
would probably resort to the act, would be persons, apprehen

sive that their property might be attached, who would wish to 

avoid the expense consequent thereon. And it is reasonable 
to suppose, that the legislature intended at the same time to 

present to insolvent debtors the means and the inducements, 

to make an equal distribution of their effects among all their 
creditors. If this intention is fulfilled, the whole design is ac
complished. It is with the act of the party, and not the secret 
springs which prompted it, that we have to do. 

The jury were instructed, that if the assignment was not 

made for the purpose of securing an equal distribution among 

all their creditors, but was made to secure to themselves a 
benefit by a reservation of any part of the property, it would 
be void; that there must be a fair and full compliance with the 
statute. We think the instructions were unobjectionable. 

Neither do we think the Judge erred in declining to instruct 
the jury "that if any deception was used to the agent of one 
of the attaching creditors, whom the defendant represents, by 
Miss Cromett, to delay him until an assignment could be 
made, it would make it fraudulent as to that creditor. If the 

assignment was legally and fairly made, and creditors obtained 

a benefit therefrom, we do not see how their rights can be di
vested by proof of any stratagem practised by the assignors to 

prevent attachments, till this object could be secured. If no 

attachments were made, a fraud even, practised by the debtors 
to prevent it, would give the creditor no lien upon the pro
perty ; nothwithstanding the grossest dishonesty of this kind, 
it would remain as it was; and as long as it continued the 
property of the debtors, unaffected by any attachments, no 
fraudulent conduct, to impose upon a creditor, and .keep him 
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at bay, would disqualify them from making a bona fide assign

ment under the statute for the benefit of all their creditors. 

Another objection urged is, that the as~ignment purports to 

be executed in the name of the debtors' firm, and ouly one 

seal is affixed. If the evidence here stopped, we might con

clude that only one of the partners was a party to the instru

ment, and that the firm would not be bound thereby. But it 

is acknowledged by both, as appears by the certificate of the 

magistrate before whom the acknowledgement was made. It is 
well settled, that an instrument executed by one of a copartner

ship in the name of the firm, and one seal only affixed, and this 

by the consent of the other, or if there be a subsequent rati

fication, which may be proved by parol, it is sufficient to bind 

the firm. All this appears, and this objection is overruled. 

Cady v. Shepherd ~ al. 11 Pick. 400, and the cases there 

cited. 
Judgment on the verdict. 

NoTE.-See Paine v. Tucker, ante, p. 138. 
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JAMES RAMSDELL Sr al. versus ABNER RAMSDELL. 

The intention of the testator is to have a controlling influence in the inter
pretation of the language used in the will ; but if he would have that inten
tion, when discovered, fully carried into effect, he must conform to those 
rules of law, which establish and secure the rights of property. 

It has become a settled rule of Jaw', that if the devisee or legatee have the 
absolute right to dispose of the property at pleasure, a devise over is in
operative. 

An exception, however, to this rule, is, that where a life estate only is clear
ly given to the first taker with an express power, on a certain event, or for 
a certain purpose, to dispose of the property, the life estate is not by such 

power enlarged to a fee or absolute right; and the devise over will be good. 

The testator, in his will, provided, "First, I give and bequeath to my be
loved wife, S. C., the use, during her life, of all my plate and household 
goods, also all my personal property and real estate, except as is hereafter 
excepted." Then made pecuniary bequests to seven different persons, to 
be paid by his executrix. Then says, "I give and bequeath to my wife, 
S. C., the sum of one hundred and fifty dollars, to be paid, if she thinks 
proper, $50 to my neice, A. R., and $100 to my nephew, B. R., otherwise it 
is to be disposed of as may best suit her." Next. "I give and bequeath, 
after the decease of my wife, all my property, if any remains, to my broth
ers and sisters and her brothers and sisters, to be divided equally between 
them." Then - "It is my desire that my executrix sell my farm, either at 
public auction or at private sale." And made his wife executrix. It was 

held, - that by the will, the widow had the absolute right to dispose of the 
entire property, for her own use and benefit, subject only to the payment of 
debts and legacies. 

DEBT on a probate bond, in which the defendant was surety 
for Sarah Crumpton, now deceased, as executrix of the will of 
her late husband, Samuel Crumpton. 

After the bond and will had been read, the plaintiff pro
duced and examined sundry witnesses to prove that the execu

trix did not faithfully inventory all the personal estate. A part 

of this property was the pr_oduce of the farm, harvested after 

the death of the testator ; and it was stated by the witnesses 

that money had been received by her on notes, which were not 
inventoried. The facts in the case are stated in the introduc

tion to the opinion of the Court, and it is therefore unnecessa

ry to repeat them here. 

The plaintiffs contended, that they 
sufficient to entitle them to recover. 

had made out a case 
WHITMAN C. J. then 
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presiding, was of opinion that the action could not be main
tained, and directed a nonsuit, which was to be taken off, if 
in the opinion of the Court the action could be maintained. 

The case turned on the construction to be given to the will 
of Samuel Crumpton, who left no issue, the material parts of 

which follow. 

"First. I give and bequeath to my beloved wife, Sarah 

Crumpton, the use during her life of all my plate and house

hold goods, also all my personal property and real estate, except 
as is hereafter excepted. 

Secondly. I give and bequeath to my mother, Martha 

Crumpton, the sum of one hundred and fifty dollars." 

He then gives fifty dollars each to his six brothers and sis
ters, naming them severally. 

"Ninthly. I give and bequeath to my wife, Sarah Crump

ton, the sum of one hundred and fifty dollars, to be paid, if she 

thinks proper, fifty dollars to my niece, Adeline Ramsddl, and 
one hundred dollars to my nephew, Abner Ramsdell; other

wise it is to be disposed of as may best suit her. This and 

the other legacies above mentioned to be paid by my executor 
hereafter named, in one year after my decease. 

"I give and bequeath, after the decease of my wife, all my 
property, if any remains, to my brothers and sisters, and to 
her brothers and sisters, to be divided equally between them. 

"It is my desire that my executrix sell my farm, either at 
public auction or private sale. 

"I do constitute and appoint my said wife, Sarah Crumpton, 
sole executrix of this my last will and testament." 

The will was made in June, 1835. 

Emmons, insisted, in a very extended argument, with much 
ability, that the plaintiffs were entitled to recover. Only some 
of the positions, with the authorities cited in support of them, 

can be given. 
Certain rules of interpretation are well settled. One of 

these is, that the intention of the testator must determine the 
legal effect of his will, unless the execution of his intention 

would subvert an inflexible principle of law. It was manifest-

VoL. vm. 37 
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ly his intention, in disposing of his "plate and household 

goods," to give but the use during life. And he must also 

have intended to make the same disposition of his "personal 

property and real estate.'' "The use during life," was in
tended to apply equally to all the estate given in that part of 

the will. Those were the potent and controlling word~, which 
restrain and tie down the property to a life estate in the widow. 

This estate ,vas coupled with the power to appropriate and 

dispose of the same for the purpose, and for that purpose 
only, of her comfort and support. A limitation · of personal 

goods and chattels, or money, in remainder, after a bequest for 
life, is good. Shep. Touch. :.271 ; Powell on Dev. 43 ; 
Lovelace on Wills, 136; 2 Bl. Com. 393. 

The words, "if any remain," in the devise over to the 
brothers and sisters, never could have been intended to alter or 
control the estate previously given, or to give the entire pro

perty to her. If such effect is to be given to them, the pro
vision as to her selling the property would be nugatory. She 
might do it without, and on her death it would go to her then 
husband, or heirs, if not disposed of in her lifetime. The 
doctrine of necessary implication cannot legitimately be carried 
to such extent. 

But the language which the testator uses in the bequest of 
one hundred and fifty dollars, to be paid to his nephew and 

niece, if she should think proper, negatives the intention of 
giviug her an absolute estate. 

If the testator gives his estate to his wife for life, with the 

power to apply the same to her own benefit, and after her de
cease, gives the same, or so much as should then remain, to 

certain persons, this is a good gift of the remainder, unapplied 
to these purposes. 5 Madd. 123; Powell on Dev. 352, note; 

Pree. Ch. 71; Davison v. Gates, l 1 Pick. 250; Larned v. 
Bridge, 17 Pick. 339; 11 Ves. 205 ; 11 East, 220; 2 Atk. 
102; 1 Peere Wms. 149. 

The plaintiffs are entitled to a share of the estate under the 
provisions of the will. The counsel contended that the plain
tiffs had taken the appropriate course to obtain what belonged 
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to them, under. the peculiar state of this case ;· and cited St. 
1821, c. 470; Potter v. Titcomb, i' G-recnl. 312; Boston v. 
Boylston, 4 Mass. R. 318; Paine J. v. GW, 13 Mass. R. 

365; 5 Dane, c. 149, art. 2, -§, 18; 9 Mass. R. 114; 6 .Mass. 
R. 394; 13 Pick. 328; 20 Pick. 540. 

Wells, argued concisely for the defendant. 

The amount of property the widow was to have, after pay

ing debts and legacies, does not appear. She could not per
form the obligations imposed upon her in the will, without 

having an absolute power to dispose of the property to the ex

tent of paying the debts and legacies. This power is given to 
her in the will. The testator does not state out of what fund 

the legacies are to be paid, but says, they are to be paid "by 
my executor." The intention manifestly was, that the proper

ty should be at her entire and uncontrolled disposal, provided 

she paid the debts and legacies. 

The words "all my real estate," carries a fee. Godfrey 
v. Humphreys, 18 Pick. 537. 

The rule of law is well established, that by the phrase " if 

any remains," the entire· disposition of the property is given ; 

and in such case, there can be no remainder over, to be taken 
by any one. Giving the right to dispose of the property, gives 
the property itself. Burbank v. Whitney, 24 Pick. 116, and 

authorities there cited; 4 Kent, 270; Jackson v. Bull, 10 
Johns. 18; Jackson v. Robins, 15 Johns. 169; ]de v. Ide, 
5 Mass. R. 500. Taking together the two clauses in the will, 
to ascertain its meaning, it is quite plain, that an absolute gift 
was made of all the property, subject to the payment of the 

debts and legacies. The Court will rather lean to a construc
tion giving a vested, than a contingent interest. 2 Pick. 468. 

There is no proof that any thing remains, of any descrip

tion, of the property. Taking the language independent of 

the technical meaning, the words, "if any remains," imply a 

power to dispose of the whole. The defendant, her surety, 

is not liable for the exercise of that power, nor is he bound for 

the care of the property after her death: Brazier v. Clark, 
5 Pick. 96. 

• 
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But on no construction of the will can this action be main

tained. 
They have not shown t!ie;nselves to be interested. St. 1830, 

c. 470, <§, I. There should have been a decree of the probate 

court, fixing the qnantwn to be paid to each one, by name. 
St. 1821, c. 51, <§, 72 ; Loring v. Steineman, 1 Mete. 211. 

No action could be maintained until after a citation to account. 

7 Green!. 321 ; 18 Maine R. 55 ; 5 Pick. 96 ; 20 Pick. 535. 

If there were any property, the plaintiffs should have caused 

the administrator of the executrix to have settled an account, 

embracing her unfinished proceedings as executrix. 2 Green!. 

75; 6 Mass. R. 390. 

The opinion of the Court was afterwards prepared by 

SHEPLEY J. -The rights of these parties may depend 

upon the construction of the will of Samuel Crumpton, deceas

ed. He appointed his wife sole executrix, and directed her to 

pay aII the legacies within one year after his decease. She 
accepted the trust, and this suit is brought against her surety 
on the bond. The breach alleged is, that she did not cause to 

be made and returned to the probate office, a perfect inventory 

of the estate. It appeared from the testimony, that the exec

utrix sold and conveyed the farm, as she was authorized to do 

by the will, within a year after the decease of her husband ; 

and soon after, all the stock upon the farm, and the principal 

part of the personal estate. That she had since <leceased, and 

that administration had been granted on her estate, and also 

administration de bonis non on that of the husband; and that 

no property belonging to either estate could be found. Upon 

these facts, in connexion with the will, the presiding Judge 

expressed an opinion, that the plaintiffs were not entitled to 

maintain the suit, and a nonsuit was entered by consent, 

subject to the opinion of the Court upon their rights. 

The intention of the testator, is to have a controlling influ

ence in the interpretation of the language used in his will. If 
he would have that intention, when discovered, fully carried 

into effect, he must be expected to conform to the reasonable 
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rules for the regulation of the prnctical affairs of life, and to 
the fundamental laws, wl1ich estnhlish and secure the rights of 

property. ·when an intention is discovered to accomplish two 

purposes so inconsistent, that both cannot be accomplished in 
accordance with those rules and laws, there must be a failure 

as to one of tbem. If estates be devised or property be

queathed to a person with or without words of inheritance, 

and with an absolute right to sell and apprcpriate the proceeds 

at pleasure to his own use, it is not perc.:eived how there can 

be at the same time a vested interest imparted to another in 
the same estate or property. Such full dominion in the devisee 

or legatee is inconsistent with, and destructive of all other 

rights. For one cannot, according to the rules of sound 

reasoning, have any rights in that which another can at the 

same time appropriate at his own pleasure entirely and exclu

sively to himself. An attempt was indeed most ingeniously 

made by counsel in the case of Jackson v. Robins, 16 Johns. 

542, to prove that these rights might be consistent. And the 

case of an entailed estate was presented as an instance of 

it. But in such case the tenant in tail does not, by the power 

existing in himself by the devise or grant, and to be exercised 
at his own mere pleasure, destroy the rights of the remainder 
man. He is obliged to admit the existence of his rights, as 

taking from himself the full dominion and entire right of prop

erty, and to apply fur some judicial proceeding or legislative 
act to enable him to destroy them. Such arguments have 

failed to convince judicial tribunals; and the settled doctrine 

is, that if the devise over be a good executory devise, the first 

taker has not the absolute dominion, that being inconsistent 

with the devise over. And he cannot therefore dispose of the 

property and destroy the rights of the other. Pells v. Brown, 
Cro. Jae. 592; Jackson v. Robins, 16 Johns. 589. And it 

has become the settled rule of law, that if the devisee or lega

tee have the absolute right to dispose of the property at pleas

ure, the devise over is inoperative. Attorney General v. Hall, 
Fitzg. 314; Timewell v. Perkins, 2 Atk. 102; Ide v. Ide, 
5 Mass. R. 500; Burbank v. Whitney, 24 Pick. 146; Jack-
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son v. Coleman, 2 Johns. 39] ; Jackson v. Ball, 10 Johns. 

Ul; Jackson v. Robins, 16 Johns. 58G. In the latter case 

the clmncdlor states an exception to the rule, "where the tes

tator gives to the first taker an estate for lij'e only, by certain 
and express words, and annexes to it a power of disposal." 
It may not be easy to reconcile all the cases bearing on this 
position, or exception, as it has been called. It is not the in

tention to refer to more than a few of them. In the anony

mous case, 3 Leon. 71, the testator devised the estate to his 
wife for life, and at her decease she to give the same to whom 
she pleased. It was held, that the wife had an estate for life, 

with a power to dispose of the reversion. In Thomlinson v. 

Dighton, I Salk. ~39, the testator devised the estate to his 
wife for her life, "and then to be at her disposal to any of her 
children, who shall be then living." The decision was, "that 

this was only an estate for life, and that the disposing power 

was a distinct gift." In Reid v. Shergold, 10 Yes. 370, the 
testator gave the estate in trust for the benefit of his niece 
"during the term of her natural life," and then to her daughter, 
when she should arrive at the age of twenty-one years, or on 
the death of her mother; and if she should happen to die be-· 

fore that age, he then gave the estate to such persons, "as his 
said niece, by her last will and testament, by her duly executed, 
should give and dispose thereof." The decision was, that the 

niece took a life estate only, with a power to devise it on the 

event of her daughter's death before the age of twenty-one 
y.ears. 

In the case of Reith v. Seymour, 4 ltuss. 263, the testator 
made a bequest of personal estate to his wife for life, with a 

direction, that after her death one moiety should be at her 

entire disposal by will or otherwise. It was held, that she 

took only a life estate, with the power of appointment. The 

case cited by counsel from the 5 Madd. 123, was a bequest 

to the wife for life, with an express power to dispose of so 

much as might be. necessary for the support of herself and 
of another person during minority. And it was held, that so 

much as was not disposed of under the power, passed by the 
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devise over. In the case of Dorr v. TYainwright, l3 Pick. 

328, the devise was to the daughter for life, and there was 

an express power to sell for a specific purpose, and not con

fided to the devisee, but to the executor. And it was decided, 

that the devise over, under such circumstances, mi;:\-ht be good. 

In the case of Larned y. Bridge, Ii Pick. 3;39, the devise to 

the wife was not, in express words, for life, yet being of the use 

and benefit with a provision, that "should the income prove in

sufficient for her comfortable support, she to dispose of so much 

thereof as shall be necessary for that purpose," it was held 

to be a devise for life, with a naked power of disposition de

pending upon a contingency. 

The rule to be ex.tracted from these cases would seem to be, 

that where a life estate only is clearly given to the first taker, 

with an express power on a certain event or for a certain pur

pose to dispose of the property, the life estate is not by such 

a power enlarged to a fee or absolute right; and the devise over 

will be good. The case of Goodtitle v. Otway, 2 Wil. 6, may 

be considered as opposed to this position. The devise was to 

Agnes Pearson, "for and during her life, to be enjoyed without 

molestation, and after her death to her lawful issue, and if she 

shall have no issue, that she shall have power to diRpose 
thereof at her will and pleasure." The report states, that she 

died without issue, and that " the whole Court was clearly of 

opinion that Agnes had an estate in fee simple by the will, as 

the contingent remainder to the issue never vested." The 

report also states, that the case in the 3 Leon. 71, was denied 

to be law. That case however .was cited as good authority 

by Sir Samuel Romily, and with the approbation of the Lord 

Chancellor, in the 10 Ves. 379. 'fhis case, however, if it be 

considered as good authority, would not have a tendency to 

make a change in the position stated, favorable to the plaintiffs. 

It remains to apply these principles and rules to the case 

under consideration. In the second clause of the first bequest 

to the wife of "all my personal property and real estate," there 

arc no words to limit it to an estate for life ; and it is not a 

bequest of the use or income only, unless it can be connected 
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with, and inferred from the preeedin;; clause. There is no 
express power in the will to authorize a disposition of it; for 

the power to sell the real estate and convert it into personal, 
is not of that nature. And the result would be, that the de

vise falls within the general rule, and not within what is called 

the exception, and the devise over would be inoperative. If 
it should be admitted to be the intention of the testator to 

connect it with the preceding clause, and to give only the use 

of the personal and real estate during life, the effect would be, 
that the wife would have, not an express power of disposition, 

but one to Le inferred only from another clause in the will; 
and that power to be inferred, would be a general power not 

dependent upon any certain event, or limited to any specific 

purpose. That it was the intention to authorize her to dispose 

of the property named in the second clause, absolutely and 

without limitation, is clearly implied by the words "if any re

mains," in the devise over.. It is said in Harris v. Knapp, 
21 Pick. 416, that by the words "whatever shall remain," the 
implication is inevitable, that she had a power to make such 
disposition." 

And it cannot be reasonably supposed, nor do the decided 
cases admit, that it could be the intention of the testator to 
give only an estate for life, unless there be words clearly de
claring such an intention, when he gave the unqualified and 
absolute right to dispose of the entire property at pleasure. A 
literal exposition of the words does not require, that he should 
be considered as intending 1to do it. And it is not perceived, 

that there would be any thing absurd or very singular in the 
intentions of the testator, if his language should receive such 

an exposition. The intention thus exhibited would seem to 
have been, to give to his wifo the use of his plate and house

hold goods during life, and then to leave them to his relatives 

as memorials of his affection ; and to apply the personal and 

real estate, first to pay to them certain legacies, and then for the 
support and comfort of his wife, to be disposed of at her pleas
ure ; and if any of it should remain at her decease, that it 

should be divided equally between his and her brothers and 
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sisters. Nor is there any thing inconsistent with this pos1tion 
in the bequest of one hundred and fifty dollars to her. The 

purpose would seem to have been to declare, that if she did 
not think proper to dispose of the whole, still it was his desire, 

that so much of it should not fall into the fund to be divided 
among the brothers and sisters after her decease ; but be dis

posed of by the wife, or go to his nephew and niece. 1f such 
were the design, to give the wife not a life estate, but the right 

to dispose of the whole at pleasure, and that not by an express 
power, that intention, so far as it would control the property 

after her decease, being inconsistent with the bequest, could 
not be legally eflectual. But if this exposition be considered 
doubtful, and it be admitted, that she took only a life estate, 

with an implied power to dispose of it, and that the devise over 
might be good, how could the plaintiffs, on the facts in this 

case, be entitled to maintain this suit? As her right to dispose 
of the property was not limited to any specific purpose, or 

made to depend upon any particular event, she would not be 

required to make any formal conveyance, or to keep any ac
count of its disposition. And to establish their title, it would 
seem to be necessary, that the plaintiffs should shew, that she 

did not dispose of the whole of it during her life. There is 
not only no such proof, bnt there is evidence that no part of 
the property could be found, undisposed of by the administra
tors on the husband's and wife's estates. And it would be im
material to the plaintiffs, whether the inventory were made 
perfect or not, if they failed to establish any title to the pro
perty. It is contended, however, that they must, upon any 

reasonable construction, be entitled to maintain the suit on ac
count of the plate and household goods. If the construction 

be adopted, that she took a life estate, and without any implied 

right to dispose of that portion of the property, the words in 

the devise over, of "all my property, if any remains," would 

not apply to or include it. The property in the second clause, 
only, would be comprehended. That included in the first 

clause, would belong, after the death of the wife, to the heirs 
of the husband, because not embraced by the devise over. 

VOL. VIII. 38 
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And the plaintiffs, claiming only as dcvisees, make no title to 

it. And if a construction be adopted, that would include it in 

the devise over, she would have the right to dispose of it under 

the implied power, and there would be no proof that she had 

not done it. And there is yet another difficulty to be encoun

tered, if the claim be limited to the plate and household goods. 

They claim to maintain the suit against the defendant, on the 
ground, that the executrix did not make a full and perfect in

ventory of the property. But there is no proof, that the in

ventory of that portion of it was not fully and perfectly made. 

In whatever aspect the case may be presented, it is not per

ceived, that the plaintiffs can be entitled to maintain the suit 

upon this testimony. 
Nonsuit confirmed. 

THE INHABITANTS OF AuGusTA versus THE INHABITANTS OE' 

VIENNA. 

\Vhcre it was proved, that a notification, stating the facts in relation to a 
pauper, as required by the act for the settlement urn! relief of the poor, 
St. 1821, c. 122, § 17, and properly directed to the overseers of the town 
where his settlement was alleged to be, wns put into the postofficc on a 
certain day, and did arrive at the postoffice in the town to which it was 
directed, and was actually received by the overseers, out the precise <lay 
did not appear; it was !teld, that in the absence of all other evidence, the 
presumption of law was, that the notice was received in due course of mail. 

The arrival of the notice at the postofiice in the town to which it is direct

ed, is made by the St. 1835, c. 14!), equivalent to a delivery to the overseers, 

and the two months within which an answer is to he returned back, com

mence from such arrival of the notice. 

It is not necessary that the postage on the letter in which the notice is sent, 
should be paid by the town sending it. 

After two years from the time a notice is given, where no judicial decision 
respecting the settlement has been had, and where no action, or proecss, is 

pending between the parties in relation to it, such notice becomes wholly 
inoperative, and cannot afterwards vary the rights of the parties. 

Tms is an action of assumpsit for the support of sundry 
paupers' and for the expense of their removal. The plaintiffs, 

to support the issue on their part, proved that a notification 
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in due form, and properly signed, for the purpose of giving 
notice to the overseers of the poor of Vienna that said paupers 
had become chargeable to the plaintiffs, and requesting the pay

ment of the charges incurred, and the removal of said paupers, 

was enclosed in a letter superscribed to the overseers of said 

Vienna, and despatched by mail on the 28th day of Septem

ber, 1839 ; and that if it arrived in due course of mail, it must 

have reached the postoffice in that town on the same day. 

The reply to this notification bore date on the 2d of December 
following, and was received by the overseers of Augusta on 

the third of the same month. The defendants contended, that 
it did not appear that the said notification arrived at the post
office in Vienna more than sixty days before the reply was re
ceived by the overseers of Augusta. But WHITMAN C. J. be
fore whom the trial was had, in March, 1842, ruled, as the no

tification appeared to have been received, and as in due course 

of mail it should have arrived on the 28th of September, it 

might be considered that there was prima faC'ie evidence that 

it did so arrive. 

The defendants then introduced the postmaster of Vienna, 

who testified that he could not tell when said notification did 

arrive; that although it was required of him, by the postoffice 
regulations, to make regular entries of all letters arriving at 
his office, in a book kept for that purpose, there was no entry 
of the letter which contained said notification; that he had no 
doubt the letter did arrive, and was delivered out by him 
to some one, but when he could not tell, but had an impression 
that it arrived and was delivered out some eight or ten days 
after the said 28th of September; that his way bills, which 

accompany letters, are forwarded quarterly with his quarterly 

accounts to the general postoffice ; that a quarter ended on the 

30th of said September, and if the letter arrived on the 28th 

of September, the way bill accompanying it would be sent off 
the 1st of October following; that he could not tell whether 

he made search for the way bill in December following said 
28th of September, or not, at which time he was called upon 

to examine and ascertain whether and when said letter arrived; 



300 KE:~NEBEC. 

Augusla v. Vienna. 

that letters did not arnro ulways in dnc course of mail, and 

sometimes not for a week afterwards; and that ho made it a 

practice to send or deliver letters directed to tho overseers of 

the poor, directly after their arrival, and thought ho must so 

hare delivered or forwarded the letter in question. The de

fendants then proved that tho lotter in question was not re

ceived from the postoffico in Vienna by the overseers of the 

poor there, till the eighth of October, 1839, when it was for

warded to one of them by a person by whom ho had sent to 

the postoffice for his papers. 

The plaintiffs then introduced a witness, who testified that 

he called at the postoffice in Vienna about the first of Decem

ber, 18;39, and r~qucstcd the postmaster of that town to ex

amine his books and way bills and ascertain when the said 

letter arrived there, and that tho postmaster made search for 

an entry in his books concerning it, and also for the way bill 

which accompanies it, and could not find any such entry or 

way bill. 

There was no proof other than from the supposed want of 

a seasonable reply by the defondants, tending to show that the 

settlement of the paupers was in either of said towns. 

The defendants offered to prove that in 1825, the plaintiffs 

caused notice, signed by their overseers of the poor, to be served 

on the overseers of Vienna, informing them, that said paupers 

had fallen into distress in Augusta, and stood in need of sup

plies, and bad received them; and requesting the overseers of 

Vienna to remove them ; and that tho defendants made a 

seasonable reply thereto, denying the settlement of said pau

per to be in Vienna; and that no action was commenced for 

the supplies, nor any further measures taken relative thereto. 

And that the plaintiffs had furnished said paupers with supplies 

afterwards and before those for which compensation is claimed 

in this action. The plaintiffa objected to proof of the notifi

cation in 1825, without producing it. The defendants then 

produced one of tho overseers of Vienna of that year, who 

now lives in Mount Vernon, who said the notification was filed 

awuy, when received, among other papers of the overseers, 
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and that he had not lool,cd for it since ; and tho Court reject

ed the evidence so ofE:rcd. 

The Chief Justice thereupon instructed the jury, that the 

putting a letter, containing a notification, as proved in this 

case, into the mail, and proving when in due course of mail, it 

should have arrived, was presumptive and prima Jacie evi

dence, that it did arrive at that time. That in the present 

case, if they believed that the postmaster could not find the 

way bill accompanying the letter, despatched by the overseers 

of Augusta, when called upon in December, 1839, they would 

consider whether it did not furnish strong corroborative evi

dence, that the letter must have arrived before the close of 

the quarter preceding; and whether, if it had not been sent to 

Washington, at the close of that quarter, it was not rrascn

able for them to believe that the postmaster must have been 

able to find it. That if they should, on the whole, be satisfied 

that the letter must have arrived in due course of mail, the 

reply of the defendants not having been seasonably made 

thereafter, they must be liable to answer to the plaintiffs in the 

present action, supplies being proved to have been furnished. 

The jury thereupon returned their verdict for the plaintiffs, 

and the defendants filed exceptions. 

Wells, for the defendants, in support of his first objection, 

which is stated in the opinion of the Court, cited Sutton v. 

Uxbridge, 2 Pick. 436 ; Hathaway v. Clark, 5 Pick. 490; 
Comm. v. Low, 3 Pick. 408. The ruling of the Judge throws 

the burthen of proof upon us, to show that the letter did not 

arrive at the postoffice in due course of mail, when it should 
be upon the plaintiffs to show that it did. The statute of 

1835, c. 149, does not make the putting of the letter into the 

office, equivalent to notice, but its actually reaching the post

office in the town. The time commences with the reception 

in the town to be charged, and not at the time when the letter 

was mailed. 
The fact that the postmaster did not find the way bill in 

December, is not strong corroborative evidence, that the letter 
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arrived before the first of October, but affords much stronger 

evidence of the reverse. 

The postage of the letter should have been paid by the 

plaintiffs. The notification by letter, is a substitute for the 

actual notice required by the former statute, which was at the 

expense of the town giving the notice. The statute of 1835, 

does not require, that the town notified should pay the ex

pense of the notice. 

The testimony rejected should have been admitted. There 

can be but one notice for one continued support of the same 

paupers. Newton v. Randolph, 16 Mass. R. 4:26. 

Vose and Lancaster, for the plaintiffs, contended, that the 

presumption of law is, that all public officers whatever do 

their duty. 3 Stark. Ev. J:Q50; 3 East, 19Q. If the post

masters did their duty, the letter must have reached the post

office in Vienna before the first of October. The law only 

requires, that the letter should arrive at the postoffice, and if 

the overseers do not immediately take it out, they should in
quire when it arrived, and take care and send their answer in 

season, if the pauper does not belong to them. 

The testimony was rightly rejected, because the original 
should have been produced, and not its contents proved; and 

because it was wholly irrelevant. The most that {:ould have 

been made out of it was, that the town officers at that time 
did not think that they had a good cause of action, or they 
would have brought their suit. But any admissions of the 

officers of a town cannot change the settlement of a pauper. 

Peru v. Turner, 1 Fairf. 185. 

The case does not show that the postage of the letter was 

not paid. But the plaintiffs were not obliged to pay it. The 

statute only requires, that the letter should reach the town to 

be charged by due course of mail, not that the postage should 

be paid, when put in. 

The opinion of the Court was drawn up by 

SHEPLEY J. - It is enacted by the seventeenth section of 

the act of 1821, c. 12Q, providing for the settlement and re-
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lief of the poor, that on the required notice being gil'en, if 

the pauper is not removed, and the notice is not objected to 

in writillg within two months after such notice given, that the 

town, whose 01·erseers are thus notified, shall be liable for the 

expenses of his support and removal, "and shall be barred 

from contesting the question of settlement with the plaintiffs 

in such action." Tho act of 1835, c. 149, provides, that if 

the written notice and answer thereto "shall be sent by mail, 
and shall arrive at the postoffice in the town where the over

seers of the poor of the town to whom such notice or answer 

may be directed shall reside, it shall be taken and deemed 
equivalent to an actual delivery of such notice or answer to 
such overseers." 

The first exception taken is, that "the Court ruled, as the 

notification appeared to have been received, and as in· due 

course of mail it should have arrived on the 28th of Septem

ber, it might be considered, that there was prima facie ev

idence that it did so arrive." It is said, that this is not a case 

for presumption; and that it cannot have been the intention of 
the legislature, that an estoppel should be created by a mere 

presumption of law. It is true, that the statute requires no

tice; and the case finds, that notice was actually received. 
The true question then is, on whom was the burthen of proof 

of the time when i"t was received. And there is no injustice 

in applying a presumption of law to the decision of that ques
tion. The overseers of the poor of the town receiving the 

notice, were legal witnesses, and could be called to testify to 

the fact by either party. If they had no memorandum or re
collection of the date, there might be no positive proof; and 
the law must supply a rule of its own, to decide from whom 

the proof ought to have come, and upon the effect of the 

omission to produce it. And it does, by one of its maxims, 

furnish such a rule. It is, that all acts are presumed to be le

gally and properly done, until the contrary is proved. Every 

person holding an office or trust, is presumed to perform his 

duties without violating the laws. The case finds, that the 

letter containing the notice " was despatched by mail on the 
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28th of September, 1839, and that if it arrived in due course 
of mail, it must have rea.ched the postoffice in that town on the 

same day." And it must have arrived in due course of mail, 
unless some postmaster or mail carrier violated the law, and 

neglected .his duty; and the presumption of law is, that he did 

not. The arrival at the postoffice is made by the statute equiv
alent to a delivery to the overseers, and the two months would 
commence from such arrival or delivery. It is also objected, 
that the notice was not legal and effectual, because the postage 
of the letter enclosing it was not paid. The statute .having 

provided, that if the notice shall be sent by mail, and shall ar

rive, it shall be deemed equivalent to actual delivery, it is not 

for the Court, by construction, to annex another duty to be per
formed by the plaintiffs to those prescribed by the statute, to 
make such notice equivalent. The legislature might have 
considered, that the burthens would be as fairly equalized by 

requiring each town to pay the postage on its letters recE1ived, 
as on its letters sent. And that by requiring the payment to 
be made on those received, the law Would be more analogous 

to that respecting notices on bills of exchange, than it would 
by requiring payment of the postage on those sent. 

It is contended, that the testimony offered was improperly 
excluded, and that the rights of the parties might have been 
affected by it. And the counsel relies upon the decision in. 
the case of Newton v. Randolph, 16 Mass. R. 426. In that 
case it was decided, that a new notice, while an action was 
pending to decide the settlement, or after the settlement had 
been judicially determined, would not operate as an estoppel. 
When the notice was given in this case, there had been no 

judicial decision respecting the settlement, and there was no 

action pending between the parties relating to it. The notice 
given in the year 1825, became inoperative by the provisions 

of the eieventb section of the statute, after two years. The 

subsequent proceedings could not have varied the rights of the 

parties, and the testimony was properly excluded as immaterial. 

It is not therefore necessary to decide whether the written no
tice· ought to have been produced. 
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The remarks of the presiding Judge upon the testimony did 
not withdraw it from the consideration of the jury, or deprive 
them of the right to decide according to their own sense of 

duty. And they are not therefore liable to exception, as an 

expression of a legal opinion. It may be proper to observe 

however, that the postmaster must have received a way bill, 

and must have forwarded it, according to his own testimony, 

on the first day of October, or it might have been found, 

unless some person officially intrusted with the performance 

of a duty, had, contrary to law, refused.or neglected to perform 

it; and the presumption of law is, that he did not. 

Exceptions overruled. 

THE INHABITANTS 01'' FREEPORT versus THE INHABITANTS 

OF SIDNEY. 

The occupant of an estate of which he has a freehold, for the term of three 

years successively, of the clear yearly income of ten dollars, does not there

by acquire a settlement under the Massachusetts settlement :ict, St. 17!J3, c. 
34, if, during the time, he has received relief from the town as a pauper. 

The yearly income, under that statute, is to he ascertained hy deducting all 
expenses to which it might necessarily and legally be subjected; and must 
be valued as if the property had been subjected to taxation, when the for
bearance to tax it had been on account of the poverty of the occupant. 

Tms was a suit instituted to recover for supplies furnished 

to Lydia Day and her son, James Day. It appeared that Lydia 
Day was a daughter of Benjamin Day, and the only settlement 

attempted to be proved was derived from her father. Notice, 

and a denial of settlement, were admitted. 

The plaintiffs, at the trial before SHEPLEY J., alleged that 

Benjamin Day acquired a settlement in Sidney by the fourth 

mode provided by the act of Massachusetts, passed February 

11, 1794, by having an estate of inheritance or freehold in that 

town, and dwelling and having his home there, of the clear 

yearly income of three pounds, and taking tho rents and profits 

thereof three years successively. There w.is testimony intro-
VoL. vm. 39 
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duced by the defendants tending to prove that during some of 

the years while he held the estate, he had received small sup

plies as a pauper, and the jury were instructed that after the 

time when he first so received supplies, if he received them 

afterward, yearly, he could 11ot be regarded as having an estate, 

and as taking the rents and profits of it, in the manner re

quired by the statute. 

There was testimony proving that during other and more 

than three successive years, he resided and took the profits of 

an estate ; and that the same was not taxed in the town of 

Sidney during those years. And the plaintiffs contended that the 

yearly nr~t income should be ascertained upon the basis that it 

was not subjected to taxation, and requested the Judge so to in

struct the jury, but he declined, and instructed them that it 

was to be ascertained by deducting all expenses to which it 

might necessarily and legally be subjected. The jury found a 

verdict for the defendants, which was to be set aside, and a 

new trial granted, if these instructions or refusal to instruct 

were erroneous. 

Boutelle and Emmons argued for the plaintiffs; and cited 

on the first point, Andover v. Salem, 3 Mass. R. 43G; Granby 
v. Amherst, 7 Mass. R. 1 ; Somerset v. Dighton, 12 Mass R. 
383. And on the second point, Western v. Leicester, 3 Pick. 

198; Groton v. Boxborough, 6 Mass. R. 50. 

Vose, argued for the defendants, and cited on the first point, 

Brewster v. Dennis, 2l Pick. 233; East Su,dbury v. Wal
tham, 13 Mass. R. 460; East Sudbury v. Sttdbtiry, 12 Pick. 

1; Beetham v. Lincoln, 4 Shep!. 137. And on the second 

point, Groton v. Bo . .:borou,gh, 6 Mass. R. 50; Western v. 

Leicester, 3 Pick. 198; Granby v. Amherst, 1 Mass. R. 1; 

Reading v. Tewksbury, 2 Pick. 535. 

The opinion of the Court was by 

W HITl\lAN C. J. - 'rhc verdict taken 111 this case for the 

defendants is to be set aside, and a new trial granted, if the 

rulings of the Judge, at the trial, should be deemed incorrect. 

The first was, that a settlement under the statute of Massachu-
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setts, passed on the eleventh of February, 1794, determining 

what should constitute a legal settlement, did not embrace the 

case of an occupant of an estate of freehold, for the term 

of three years, of the clear yearly income of ten dollars per 

annum, if, in the mean time, the occupant received support 

from the town as a pauper; and in this he is clearly supported 

by the opinion of the Court in the case of Brewster v. Den
nis, 21 Pick. 233; and the case of East Sudbury v. Sud
bury, 12 Pick. 1, is to the same effect, in a case quite an

alogous in principle. 

The other point, supposed to be incorrectly ruled, was, 

that the estate of the clear yearly income of ten dollars per 

annum, must be valued as if it had been subjected to taxation, 

when the forbearance to tax it would seem to have been on 
account of the poverty of the occupant. And in this we 

think also, that the opinion of the Judge was unexceptionable. 

The legislature found it necessary to establish some uniform 

rule, as to what should, in this particular, be sufficient to gain 

a settlement. Any rule established in such case must, ne

cessarily, be an arbitrary one. The design was to fix upon the 

the least quantum ·of estate a man should possess to entitle him 

to gain a settlement. To arrive at this result, and establish a 
sure guide, it was then deemed expedient to prescribe, that the 
estate should be of the clear annual income of ten dollars per 

annum. This mode of ascertaining the value of the estate 

was supposed to be the best that it was practicable to devise. 

It must have been predicated upon the supposition, that it 

would be subjected to the ordinary deductions from its pro
ductiveness, such as labor bestowed, dressing supplied, and taxes 

imposed upon it. In order that the test of value should be truly 

applied, these deductions would be indispensable. It would not 

be a fair criterion, if it might be affected by the forbearance, 

on account of the poverty of the occupant, to levy taxes upon 

it. The estate to the owner might be rendered productive, 

when otherwise it would not be so, if it were situated in a 

place, where his neighbors, relatives or friends, from motives of 

humanity or charity, were disposed to perform the labor upon 
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it, or furnish it with dressing gratuitously; and the forbearance 

to tax it, from the same consideration, wou!d be similar in effect. 
The net rncome therefore roust be taken after all such deduc

tions are ma<le. It is admi!.tcd, if the estate in question had 

been subjected to taxation, its net income would have been 

less than ten dollars per anrrnm. We think, therefore, that 

judgment must be entered on the verdict. 

SAMUEL HoMANs versus ALLEN LA111BARD. 

,vherc the question on trial between the parties is, whether a promise by 

the defendant was an original or a collateral one, the jury may rightfully 

be instructed, that if the goods were furnished on the credit of the defend

ant, and not on the credit of the third person, the promise was original, and 
not collateral; al'ld that a preseuunent of the bill of tbe goods to such third 
person for payment, did not irnp1ir the plaintiff's right against the defend

ant, who would tliereby have been relieved, if the application had been 

successful. 

Although it is the duty of the Court to put a construction on the language of 

a contract, when it has already been ascertained what the terms of it are; 
yet when many facts and several conversations at different times, testified 

to by several witnesses, are in evidence to prove the contract, and it is mat

ter of controversy what the terms of it are, the question should be put to 

the jury as matter for their determination, with appropriate iustructions as 
to the law. 

AssuMPSIT for two parcells of hemlock timber, delivered in 
July, 1838. It appeared that the timber in question, went to 
the use of the Kennebec Dam Company, Daniel Williams 

being at that time their treasurer, Amasa Hewins their agent 

for the purchase of timber, and the defendant their agent for 
hiring, directing and paying laborers. It appeared, that what 

was called dam paper, was written evidence of debt against 

the company, signed by their treasurer. For the plaintiff, 
Amasa Hewins testified, that being at the time agent of the 
company for the purchase of timber, early in July, 1838, he 
applied to the plaintiff, to purchase from him the first parcel 
of timber; that the plaintiff said, that he would not know the 
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dam company in the business, or sell to them, but that if Dan
iel ·Williams wonkl pass his word, as an in<lividual, that he 

should have the money at the time it was due from the plain

tiff to Mr Southwick, of whom he bought the first parcel, and 

a part of the second, which would be in ninety days, Hewins 

might have the timher. The witness. further testified, that 

upon communicating these terms to Mr. Williams, he agreed 

to do as the plaintiff required. That not far from a month 

after, he had occasion to apply to the plaintiff for the second 

parcel, and he consented to sell it upon the same terms as he 
had before prescribed. That subsequently the witness stated 

to Williams, in the presence of the defendant, that the plaintiff 

would sell upon the same terms as before, but he had no re

collection of then stating, that the plaintiff would have nothing 

to d~ with the dam company, and thought he did not. That 

Williams thereupon stated, that there was the agent, Lumbard, 

and he must see to it. He then turned to the defendant, and 

repeated to him what the former bargain was. That the de

fendant then inquired, what security does the plaintiff want? 

'I'he witness replied, that which will produce the money in 

ninety days. That the defendant then said, he had the plain

tiff's note, does he want any better security than his own 
paper? The witness said, that probably would be satisfactory. 

Thereupon the defendant said, I will exchange the plaintiff's 

paper for dam paper, and should be glad to do so. The wit

ness communicated this conversation to the plaintiff, who said 
that he wanted no better security than his own paper, and 
that the surveyor agreed on might survey the timber, which 

was accordingly done in the presence of Hewins, but not of 

the plaintiff; and the surveyor made out the survey bill, as he 

did of the former parcel, as from the plaintiff to the dam com

pany, and on the presentment of these bills to the treasurer, 

by the surveyor, he paid him for surveying. These bills were 

produced by the treasurer at the trial. 

Upon this evidence the plaintiff claimed to charge the de

fendant for the second parcel, conceding that he was not liable 

for the first. It was admitted that the plaintiff, in the fall of 
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1839, by his agent, called upon the defendant and requested 
him to indorse · the amount due for the tim~er on plaintiff's 
notes, but the defendant refused to do it. 

,It was proved by the defendant that he held, at the time, 
paper against the plaintiff, in which others were also interested, 
but upon which his claim against the plaintiff exceeded the 

\value of the timber, and that the same paper had been put in 

suit, and the amount due thereon collected and paid to the de
fendant, and that each of the notes much exceede_d the value 

of the timber. The survey bill was from the plaintiff to the 

Kennebec Dam Company. 

And Daniel Williams testified that he had no doubt the sur

vey bill was brought to him by the plaintiff, although he did 
not recollect the fact. That he should. have given him dam 

paper therefor, if he had desired it. He further said the piain

tiff had said to him, he indorsed for him, a note which the 

plaintiff said he procured to be discounted at the Augusta 

Bank, but for what amount,· whether. for the· first parcel 01' 

more the plaintiff did not state. It appeared that during that 

season,. from time to time, the defendant received from the 

treasurer large sums of money designed and used for the pay

ment of tbe laborers. It appeared the dam company did not 
at that time pay their paper promptly, that their credit had be

come doubtful, and they had previously mortgaged a considera

ble part of their personal property. The following year, 1839, 
tbe dam was so. s~riously injured, that the company became 

deeply insolvent. 
-Daniel Williams further testified that they were not sued in 

the season of 1838, and that if the plaintiff had that year fur

nished the defendant with dam paper for the timber, he thought 

the defendant might have protected himself. But in fact he 

had not collected or secured the amount of a prior debt due 

himself. 

The counsel for the defendant contended that the promise 

proved· was collateral, and, there being no memorandum in 

writing, void by the statute of · frauds. As evidence of this 

they relied upon the form of the general bill and the demand 
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made by the plaintiff upon the treasurer for p~yment, but 

principally upon the terms of the proposition, proved, as he 

contended, to have been made by tbe defendant, whiGh his 

counsel insisted necessarily implied, that the sale was made to 

the company, and that the plaintiff was first to receive of 

them the usual evidence of debt. Upon this ground of 

defence, WHITMAN C. J. then presiding, instructed the jury, 

that if they were satisfied the timber was furnished on the 

credit of the defendant, and not on the credit of the dam 

company, the promise was original and not collateral; and 
that the presentment of the bill to the treasmer, and the 

demand o~ him for payment, did not impair the plaintiff's 

rights against the defendant, who would have been thereby 

relieved, if the application had been successful. 

There being no proof that the plaintiff had procured dam 

paper for the timber, or had offered such paper to the defend

ant to be exchanged for or indorsed on the plaintiff's own pa

per, the counsel for the defendant requested the presiding 

Judge to instruct the jury, that the action was not maintained. 

Upon this point, the Judge instructed the jury, that if they 

believed the understanding of the parties to have been, that 

the plaintiff should procure what was called dam paper, and 

present it to the defendant, to be exchanged for his (the plain
tiff's) notes, the action was not sustained. But that they 
would consider whether it was reasonable for them to believe 

such to have been, in effect, the agreement between the par
ties. The contracts were to be interpreted according to the 
understanding of the parties thereto; and that if the plaintiff 
did not understand, at the time, that he was first to procure 

dam paper and present it to be exchanged, and the defendant. 

was aware of this, it could not be considered to be the agree

ment that he should do so ; that they would take into view all 

the circumstances in .evidence in the case, and draw their own 

conclusions from them ; that the defendant, if he had paid the 

plaintiff's bill for the second parcel of timber for the use of the 

dam company, would have equally as good ground of claim 

against the company, as if he had obtained dam paper; and 
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that the procuring of such p1per might have been but a useless 

ceremony. And if they were satisfied that the original credit 

was given to the defendant and that it was not agreed be

tween the parties that the plaintiff should first procure what 

was called darn paper, and present it to the defendant, to be 

exchanged as aforesaid, the plaintiff might be considered as 

having made out his case. 
The jury thereupon returned their verdict for the plaintiff, 

and the defendant excepted to the foregoing rulings and in

structions. 

N. Weston, for the defendant, argued in support of the 
grounds of defence taken by him at the trial; and contended, 

that the rulings and instructions were erroneous. On the 

point, that the promise was collateral, he cited 2 Stark. Ev. 

595, and cases there cited; Matson v. Wharam, 2 T. R. 80. 

Bradbury, for the plaintiff, said that the question, whether 
the promise was original, or collateral, was one of fact, and not 

of law. The true question is, to whom was the credit given? 
] Stark. Ev. 407. It.was not a mere interpretation of lan
guage, but an inference to be drawn from proof of many facts, 
and credit to be given to several witnesses. This is the exclu
sive province of the jury. 

The contract no more required, that the plaintiff should pro
cure dam paper, and present it to the defendant, than that the 
defendant should procure it, and present it to the plaintiff. 
Besides, the request of the counsel for the defendant was sub

stantially complied with. 

The opinion of the Court was afterwards prepared by 

• TENNEY J. -The timber, the value of which is claimed in 

this action, unquestionably went to the use of the Kennebec 

Dam Company, but the promise attempted to be enforced, is 

alleged to have been original and not collateral; and such 
the jury have found it to be. The verdict is attempted to be 
set aside on the ground of misdirection of the Judge in matter 

of law. He instructed the jury, " that if they were satisfied 
the timber was furnished on the credit of the defendant, and 
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not oh the credit of the dam company, the promise was orig

inal and not collateral ; and that the presentment of the bill 
to the treasurer, and the demand on him for payment, did 

not impair the plaintiff's rights against the defendant, who 

would have been relieved, if the application had been s_uccess

ful." We do not perceive how this instruction can be re

garded as incorrect, standing unconnected with the facts. But 

in the argument it is insisted, that the defendant's liability de

pends upon a construction, which the Court was bound to put 

upon certain language, which it is testified he used at the 

time of negotiation, viz. "I will exchange the plaintiff's paper 

for dam paper and will be glad to do it;" and that therefore 

the matter was improperly left to the jury. 

If the liability of the defendant depended entirely upon a 

written promise, expressed in these words, it would have been 

the duty of the Court to have put upon it a construction, and 

that construction would have been conclusive, if correct. But 

there was other conversation between the parties; also between 

the plaintiff and other persons in the presence of the defend

ant, which had a tendency to manifest to the defendant, the 

views entertained by the plaintiff on the subject of the sale of 

the timber. Other facts touching the matter were in evidence, 
all of which might have had an important influence in satisfy
ing the jury of the true character of the transaction. It was 

for them alone to judge from the evidence, what was said and 

done, and then to determine therefrom the intention of the 

parties. It would have been a manifest invasion of their rights, 
for the Court to select a particular portion of the evidence, 

which the jury might, or might not believe, and, as matter of 

law, inform them, that their verdict must depend upon the 

construction, which the Judge should give to that, independent 

of other facts in the case. The meaning of the parties was to 

be gathered from all the evidence before them, aml this matter 

of fact was submitted to them on testimony, to which no objec

tion was made. 

The presentation of the bill by the plaintiff to the treasurer 

of the company, if it were made, was by no means conclusive 
VOL. VIII. 10 
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evidence, that the promise was collateral, but was for the jury 

to consider ; it was a material fact for them, but i10t . one from 

which any legal inference was to be drawn. 

The defendant's counsel requested, that the Judge would 

instruct the jury, as matter of law, that as the plaintiff had 

not obtained dam paper and presented it to the defendant to 

be exchanged or indorsGd, the action was not maintained. We 

think he was correct in submitting tlw question of the inten

tion of the parties, on this branch of the case, to the jury. 

The request for this instruction must have been upon the hy
pothesis, that it was proved, that the payment was to have 
been made by the defendanll in the exchange of dam paper for 

that of the plaintiff. That very fact was in issue, and how the 

jury would settle it, could not be foreseen. The jury were 

properly left to settle the question of intention ; and if the 

defendant had performed all that he was bound to do, he would 

be dischar3cd; but if otherwise, the plaintiff was entitled to 
recover. 

Judgment on the verdict. 

DAvm BETTS versus FRANCIS NORRIS. 

In an action.agaiust an ofliccr for neglect of duty ·in not attaching reul es
tate upon a writ, as he was directed to do, and might have <lune, sufficient 

to fully satidy the judgment afl13nvards rendered, whereby the creditor lost 

a part of his debt, il was hc.'d, that the statute of limitations commenced 

running from the time of the return of the of!ieer upon tlie writ,or of its 

return into Court, and not from the time when it was ascertained by th.c 
judgment and le\'y upon the property attachccl, that it was not suflicient to 
satisfy the judgment. 

CASE against Norris, as a deputy sheriff, for an alleged 

neglect of duty. The writ in this suit was dated June I, 
1840. 

The general issue was pleaded, and a brief statemP-nt filed, 
setting up the statute of limitations in defence. 

The plaintiff, to support the issue on his part, produced and 
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read a copy of a writ, in which the plaintiff alleged his dam

age at two thousand dollars, and which had been sued out by. 

the plaintiff against John Laue and Jabez Leadbetter in du~ 

form, returnable to the Court of Common Pleas, ~ugust Term, 

1829, in this county, with an indorsement thereon of an order 

by the plaintiff to the. defendant to attach sufficient property; 

and having a return thereon by the defendant, that he had 

made serv_ice thereof, by attaching sundry items of real and 

person1,1J estate, and summoning the said Lane and Leadbetter,. 

&c. The plaintiff then produced and read, a copy of a judg

ment, duly rendered in.his favor in the same case, at the June 

Term of this Court, in this county, holden· in 1834, for $ I 558, 

debt, and $317,67, costs, and an execution thereon, duly sued 

· out, and seasonably levied on the property attached on said 

original writ, but without satisfying the same in full, but leaving 

a balance unpaid of $332,69. And then offered to prove that 
the defendant might, on said writ so served and returned by 

him, have attached other property of the debtors therein nam

ed sufficient to have fully satisfied said execution. 

Whereupon vV HITMAN C. J. presiding at the trial, ruled, as 

the statute of limitations had been interposed, and the 11011-

feasance i.n such case would appear to have taken place more 
than six years before the institution of this suit, that such proof 

would not support the plaintiff's claim. And thereupon he 
consented to become nonsuit., reserving leave to move to take 

it ofl~ and have the action stand for trial, if the whole Court 

should be of opinion that the action could be maintained. upon 

the proof so offered. 

May, for the plaintiff, contended, that the action was not 

barred by the statute of limitations. It could not be ascer

tained in any possible mariner whether there was, or was not 

sufficien·t property attached to respond the debt and costs, un

til it was sold or appraised off on execution. · The creditor 

could maintain no action until the contingency happened, 

when the amount of the debt, and the value of the property 
had both been ascertained. The cause of action did not ac

crue until that time, which was within six years of the time of 
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the commencement of the action. Ilinsdale v. Larned, 16 
Mass. R. 65; Bailey v. Hall, 4 Shep!. 408; Walker v. 

Bradley, 3 Pick. 261 ; Ctesar v. Bradford, 13 Mass. R. 169; 
Rice v. Hosm6r, 12 Mass. R. 127; Mather v. Greene, 17 
Mass. It. 60. And a case in Penobscot, not yet reported, 

(Harriman v. Wilkins, 2 Appl. 93,) wherein it was decided, 
that the statute of limitations began to run from the time of 

the return of non est invenlus on the execution, and not from 

the time of service of the writ, in action against an officer for 

taking insufficient .sureties in a replevin bond. 

Wells, for the defendant, contended, that the cause of ac
tion accrued to the plaintiff on the return of the writ into the 

clerk's office, with the insufficient return upon it. The plain
tiff then knew what the officer had done. He knew also how 
much was due to him, and the value of the property. It was 
real estate, and could be seen and valued by the plaintiff as 

well as by the officer. The action is founded 011 the alleged 

neglect of the defendant in not attaching sufficient property 

on the writ. That was the only omission of duty by him of 
which complaint is made. There should be some limitation of 
the liability of officers, and the law contemplates that there 
should be. The time is to be ascertained by looking at the acts 
of the defendant, and not by the length of time the parties 
may keep an action in Court. Angell on Lim. 294; 4 T. R. 
610; Rice v. Hosmer, 12 Mass. R. 127; Greene v. Lowell, 
3 Green!. 373; Miller v. A.dams, 16 Mass. R. 456; Bishop 
v. Little, 3 Greenl. 405; Williams College v. Balch, 9 Greenl. 
74; Wilcox v. Plummer, 4 Peters, 172. 

The bail have a right to surrender their principal after judg

tµent, and therefore no action brought before that time had 

elapsed, could have been sustained. In a replevin suit, the law 
requires the bond to be returned into Court, and its very con

dition is such, that there can be a breach of it only after judg
ment for a return, and the return of an officer, that no return 
had been made. In both cases, the cause of action did not 

accrue, and of course the statute of limitations did not com
mence running until after judgment. 
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The opinion of a majority of the Court, SHEPLEY J. dissent
ing, was delivered June 3, 1843, by 

W HITJ\IAN C. J. - This action against the defendant is for 
a nonfeasance as a deputy sheriff, in not attaching sufficient 
property as ordered on mesne process in favor of the plaintiff, 

and against John Lane and Jabez Leadbetter, to satisfy the 
judgment afterwards recovered thereon. The writ was served 

in 18Q9. This action was commenced in June, 1840; and 
within six years of the rendition of the judgment in that case. 
The statute of limitations is relied upon in defence. The 

plaintiff insists, that his right of action against the defendant 

did not accrue till after the rendition of judgment against 
Lane and Leadbetter. The defendant contends that it ac
crued, if ever, at the time of the attachment returned on the writ 

against them. At the trial, the plaintiff consented to become 

nonsuit, reserving leave to move to have it taken off, and the 
action reinstated for trial, in case the Court should be of opinion, 
that the defence, under the statute of limitations, could not be 
sustained. 

To determine when the right of action accrued, is not with

out its difficulties. It is very clear that the particular act of 

nonfeasance occurred when the writ was returned by the de
fendant, without having complied with the order of the plaintiff; 
and the plaintiff's writ must necessarily so allege it. But it is 
insisted, though the act of nonfeasance did then take place, 
that the injury did not arise till after the rendition of judg
ment; nor until it was ascertained, by a levy, that the property 
attached was insufficient to satisfy the execution thereon is
sued. The question would seem to be, was the omission a 
wrong done to the plaintiff~ from which the supposed injury 

accrued ? or was it an innocent act of the defendant, from 

which consequential injury alone arose to the plaintiff? If 
the former, then the act complained of was the subject matter 

of the grievance ; and the statute should begin to run from 
the time it took place. If the latter, then it should begin to 

run only from the time of the happening of the injury. If a 

man erects a dam on his own land, causing a reflux of a· 
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stream, which would O'lerfl:,w his neighbor's land only in case 

of a hiih freshet, the erection of the dmn wonlcl be an innocent 

act; and the injury to be complained of woi:ld be consequen

tial merely. But if the law gave a right to erect such a dam, 

and provided no other remedy for a person liable to be injured 

by it, than, that the. builder of it should, in the case of a rise of 

water, hoist a gate sufficiently high to prevent the reflux of the 

water, to the injury of his n€ighbor, then the not hoisting of 

the gate would be the grievance to be complained of. 

The case at bar has been supposed to bear a similitude to 

the case of .Roberts v. Read, 16 East, 215, in which it 

appeared that the defendant, a surveyor of highways, had so 

excavated adjoining the plaintiff's wall, that some months after

wards it foll. The cause of action was considered as accruing 

when the wall foll.. It was a special action on the case for 

consequential damage. Till the wall fell, there was no trespass 

upon the pliintiff 's rights. It did not appear but that the 

surveyor had done what he innocently might do. The case 

was decided upon the same principle, as in any other case of 
an injury merely consequential. Lord ·Ellenborough remarked,. 

"it is sufficient that the action was brought within three 

months after the·wall foll, for that is tho gravamen; the con

sequential damage is the cause of action in this c:ase." And 
that, " being an action on the case for consequential damage, 
it could not have been brcmght till the specific wrong had been 

suffered." 
The same was .the case in Gillon v. Boddington, I C. & P. 

541, which has been supposed also to boar a similitude to the 

case at bar. But .in that case, the reporter, in his marginal 

abstract, notices, that "_the act itself was not tortious or inju

rious, except from those consequences, which occurred some

time after." In the case at bar, the act of returning the writ 

without attaching sufficient property, was the actual wrong 

done, which occasioned the injury, and is the substantive cause 

of action. It was a wrong for which an.action might instantly 

have been brought. \Vhether it could have been sustained 

or not, might still have depended on whether tho plaintiff's 



MAY TERM, 1842. 319 

Betts v. Norris. 

action, against· Lane '& Leadbette1·, could have been sustained. 

If !)Ot, the neglect to attach · property was no wrong or injury 

to him. And it might have. been found convenient to con

tinue the action against the defendant till it was ascertained, 

whether the plaintiff's action against Lane & Leadbetter 

proved successful; a_nd also to ascertain the amount of dam

age, which the nonfeasance complained of would ultimately 

occasion. Because, until this had been done, it might have 

been inconvenient to estc'lblish those facts, could form· no 

ground to question the original cause of action against the de
fendant. 

It· is undoubtedly very true, that no man has a right of 

action against a wrongdoer, unless he is personally injured. 

But, in the case of every violation of the rights of a particular 

individual, the law implies damage. It may be but nominal. 

But still a right of action accrues for it. A sheriff might neg

lect to arrest and commit a worthless debtor to jail ; and it 

might even _happen that it.would be productive of a pecuniary 
loss to the creditor, that he should do so; still, if the creditor 

had a right to have him committed, a right of action would 
exist in his behalf, for the nonfeasance, and nominal damages 

would be recoverable. In the case at bar, whether the defend-, 
ant, by not attaching more property, did the plaintiff a wrong, 
depended on the amount of his debt. That amount did not 

depend on any subsequent proceeding. It was the same, at 
the time he commenced his suit for it, that it was at the rendi
tion of judgment;· with the exception of the damage for the 
detention of· the debt. The wrong done to the plaintiff, there
fore, occurred when the nonfeasance took place, and not when 

it came to. be ascertained, by subsequent events, what the pre

cise amount of the injury turned out to be. 

It is believed, that there is no substantial distinction between 

actions for torts, where assurnpsit might also have been sus

tained, and official acts of misfeasance or nonfeasance, if there 

be any such, in which assumpsit could not have been sustained. 

If a tort be relied upon, it is not perceived how there can Le 
;my such distinction. There is certainly no direct authority in 
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support of it. Ilut if there were any ground for such a dis
tinction, is it not clear that assumpsit might have been insti

tuted, instead of case, for the injury here complained of? 
Wherever the law requires one man to perform an official duty 
for another, for a reward, and at his request, docs not the law 

imply a promise? If so, an action would well lie upon such 
promise. Mr. Justice Bailey, in Howell v. Young, 5 B. & C. 

259, seems so to have understood the law, ,vhen he says, "It 

appears to me, that there is not any substantial distinction be
tween an action of assumpsit, founded upon a promise, which 
the law implies, that a party will do that which he is legally 

liable to perform, and an action on the case, which is founded 
expressly upon a breach of duty." 

This authority is, furthermore, directly in point, to show that 
the injury arising from a wrong done, takes its date from the 

time of doing the act occasioning the injury. An attorney, in 
that case, was guilty of a misfeasance, or nonfeasance, attend

ed with a consequent injury to the plaintiff. It was held, that 

the damage, subsequently-arising, did not constitute a substan
tive cause of action, of itself; and that the statute of limita
tions began to run from the time that the cause producing the 
injury took place. 

In Godin v. Ferris, 2 H. Bl. 14, it was holden, that the 
misfeasance of a custom-house officer, in wrongfully seizing 
goods, not liable by law to be seized, took place at the time of 
the seizure ; and that the statute of limitations began to run 
from that time, and was not dependent upon the event of pro

ceedings at law against the goods. Similar cases have repeat

edly arisen since, and have been similarly decided in the Eng

lish courts. The case of Flitter v. Beale, I Salk. 11, is to the 
same effect in principle. The Court held, that an action de

pending upon consequential injury to a person, arising from an 
assault and battery, committed so long antvrior as to be barred 
by the statute of limitations, was also barred, though occurring 
afterwards. 

In lliiller v. Adams, 16 Mass. R, 456, in the case of the 

misfeasance of an officer, in not duly serving a writ, whereby 
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the judgment rendered in the case became liable to be re

versed, it was holden, that he was protected by the running of 
the statute of limitations, from the time of the act of misfeas

ance, and not from the time of the reversal. In C(Esar v. 

Bradford, 13 Mass. R. 169, it appeared that the officer, serv

ing the original writ, falsely returned that he had taken bail, 

when in fact he had not; the Court decided, that the right of 

action accrued against him at the time of his making the false 

return. In Rice v. Hosmer, however, rn Mass. R. 127, the 

same Court, in an action against the sheriff, for the default of 

his deputy, for not taking sufficient bail, ruled that the right of 

action did nofarise till after non est inventus returned upon 

the execution. Wherein the distinction lies, in point of prin

ciple, between this, and the case of C(Esar v. Bradford, is not 

obvious to my mind. In both, the officer must have returned, 

that he had taken bail in the usual form. In the one it ap

peared, that he had taken no bail, and in the other, that in
sufficient bail had been taken. The reason given by Mr. 

Justice Dewey, who delivered the opinion of the Court, for 

the decision in the latter case, is, that "it is usual for the offi

cer, who serves the writ, to retain the bail bond until it is 

called for by the plaintiff in the action ; and he has no occasion 
to call for it, until his execution against the principal is 
returned unsatisfied. The creditor, therefore, cannot be pre~ 

sumed to know any thing of the sufficiency of the bail, until 
that time." And it would seem, that he might have added, 

"or whether any bail had been taken." Upon this ground, it 
was held, that the statute of limitations did not begin to run, 

in such case, till after the return of non est inventus. And 

upon the authority of this case, it was so ruled again in Math
er"· Green, 17 Mass. R. 60. Mr. Justice Dewey, however, 

in. the above opinion, instanced the cases of an escape, 11011-

arrest of the body, and not attacldnp.; · goods, &c. as being 

those in which an action would lie immediately, or before judg

ment recovered in the action. 

If not attaching goods, when ordered to do so, give an 111~ 

stant right of action, and it would seem that the whole court 
VoL. vm. 11 
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must have concurred with him in this dictum, the statute 

would begin to run from the time of such neglect; and it 

would seem to be an expression of an opinion, if not an au

thority, directly in point. Is there any distinction, in principle, 
between not attaching goods when ordered, and not attaching 

sufficient, as it respects the time when a right of action would 

accrue for the nonfeasance? It could no more be told, how 

much the plaintiff would recover, or whether he would recover 

any thing, in the one case than in the other. Suppose the 

amount of goods attached to be trifling, and the demand of the 

plaintiff large, when there were goods in abundance, that 

might have been attached, must the creditor wait till judgment 

and execution, before he would have a right of action against 

the officer for his neglect? If not, how much must the officer 

attach, short of a sufficiency, to prevent the right of action 

from accruing till after judgment? Really, it does seem, that 

it can make no possible difference in principle, as to the time 

when the right of action should accrue, whether the officer re
turns a writ with but a nominal attachment, and a return of 

an attachment short of the amount, which he may be ordered 

to attach, and which he might have attached. 
As to the argument arising from any inability to prove the 

amount of the actual damage till after judgment and execu

tion, it is difficult to perceive how that should have any legit

imate bearing upon the question. If a man be sued for the 

breach of his covenant of warranty, in his deed of real estate, 

he cannot tell what the amount of the damages to be recov

ered against him may be, till judgment recovered ; still it will 

not affect the time of the accruing of his right of action 

against his warrantor. In the case at bar, if the nonfeasance 

had been the non-arrest of the debtors, whereby they had 

been enabled to flee the country, with property enough to pay 

the debt, the amount of damage would have been uncertain 

till judgment against them. The same difficulty would have 

existed, if the attachment had been merely nominal. It must 

be that the right of action exists, whenever the officer fails to 

do his duty ; and that the ascertainment of the actual damage 
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is but an incident thereto; the ascertainment of which may 

depend upon subsequent contingencies ; as in the case of a 

permanent or durable injury arising from an assault and battery, 
and numerous other tortious acts. 

In Wilcox Sf al. v. the Executors of Plummer, 4 Peters, 

172, this whole subject seems elaborately to have been consid

ered ; and the learning, in reference to it, to have been exhaust

ed. The arguments of counsel were by Mr. Wirt, then At

torney General of the United States, for the plaintiff, and Mr. 
Webster, for the defendant. The defendant's intestate, an 

attorney, had received an indorsed note for collection. He 

first sued the maker, and obtained judgment against him ; 
which proved fruitless, by reason of his insolvency. The 

indorser was ~10t sued till long after a reasonable time had 
elapsed, after judgment against the principal ; and, when sued, 

the action was framed in such an unskilful manner that it 
abated; before which the statute of limitations had intervened, 

and barred the plaintiff's right to recover. This action for 

the default of the intestate, came into the Supreme Court upon 

a disagreement of opinion, certified from the Circuit Court. 

The Supreme Court certified their opinion to the Circuit Court, 

on the first count, which was for negligently omitting to sue 
the indorser in a reasonable time, to be, " that the cause of 
action arose at the time, when the attorney ought to have 
sued the indorser, which was within a reasonable time after 
the note was received for collection; or, at all events, after 
the failure to collect the money of the maker." Mr. Justice 

Johnson, in delivering the opinion of the Court, remarked, that, 
in such case, no more than nominal damages might have been 

proved or recovered ; but that proof of actual damage may ex

tend to facts that occur and grow out of the injury, even up to the 

day of the verdict." The uther count in the writ, was grounded 

upon the negligence in framing an insufficient writ against the 
indorser ; and suffering the statute of limitations to become a 
bar; in reference to which the Court held, that the injury 

complained of in that count must take its date from the time 

of making the insufficient writ ; and not from the time when 
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the claim became barred by the statute of limitations. From 
a careful examination of that case, it will seem to be difficult to 

infer, that the statute of limitations, in any case of nonfoasance 

or misfeasance, unaccompanied by fraudulent concealment, 

should be considered as beginning to run from any time, other 

than that at which the act of nonfeasance or malfeasance ac

tually took place. The substantive cause of action then takes 

place; and whatever may follow, or flow from it, is but incident 

thereto, and must follow the fate of the primary cause. 
In the case at bar, it seems to a majority of the Court, that 

it results from principle, and from the authorities cited, that 
an action had accrued to the plaintiff~ if at all, on the return 

of the writ; and that no substantive cause of action can be 

considered as having arisen afterwards. The plaintiff had, for 

years after all the damage complained of had been fully ascer
tained, ample opportunity to have instituted his suit. Not 

having done so till after six years had elapsed from the time 

when his cause of action arose, he is barred; and judgment 

must be entered on the nonsuit. 

The following reasons for his dissent were given by 

SHEPLEY J.-It will be admitted, that the statute of limit
ations commences to run from the time, when the right of ac
tion accrues. The only difficulty consists in determining that 
question. The general rule is believed to be, that in actions 
founded on contract, express or implied, tbe right of action 

accrues upon the breach of it; and in actions. founded on tort, 

it accrues when the party is injured. A more violation _or 
neglect of duty enjoined by law, or otherwise imposed without 

contract, unless accompanied or followed by an injury to some 

person, cannot be the foundation of an action at common law. 
The law does not allow an individual to maintain a suit to re

dress moral wrongs, from which he has suffered no injury. 
The state or sovereign power only can interpose in such cases. 
And to decide whether the omission to coinply with an order 

to attach property was a wrong or an innocent act, can afford 
Ettle aid in forming~ conclusion, when the right of action 
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first accrues. That right does not arise out of any such moral 
attribute of the act. Nor does it first accrue when a wrongful 

act is done, unless the party suffers from it at that time, which 
is the case in trespasses; and may, or may not, be the case in 
those instances, in which aq action on the case would be the 
proper remedy. There is therefore a fundamental distinction 

in this matter between actions founded on contract, and those 

founded on tort. And a solution of the remarks made in some 
of the decitled cases may be found in an exception, to which 

most if not all general rules arc liable. To the rule, that in 
actions founded on tort the right of action first accrues upon 

the injury suffered, an exception may be found in cases where 

the form of the action may be tort or assumpsit, at the election 

of the party. In such cases, if the party elects to bring an 
action of tort, the mere form of action will not assist one to 

determine when the right of action accrues. There is a cla~s 

of cases falling within this exception; and among them is the 

case of Howell v. Young, 5 B. & C. 259. And this fully ex

plains the remarks of J usticcs Bayley and Holroyd in that case. 

Mr. Justice Bayley says, "it appears to me, that there is not 

any substantial distinction between an aition of assumpsit 

founded upon a promise, which the law implies, that a party 
will do that, which he is legally liable to perform, and an action 
on the case, which is founded expressly upon a breach of duty. 
Whatever may be the form of action, the breach of duty is 
substantially· the cause of action.". Tlie language of every ju
dicial opinion is explained by the subject matter under con
sideration; and the breach of duty then considered, was that 
arising out of the relation of attorney and client, for which aS'

sumpsit might as well have been maintained as a special action 
on the case, and not such a breach of official duty as can 
never be the foundation of an action of assumpsit. When 

the action is founded upon a neglect of official duty, the gist 

of the action is the injury suffered ; and no action can be 

maintained but one in form, as well as substance, founded on 

that injury; unless it be otherwise provided by statute. The 
relation between. an officer and the person for whom he per., 
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forms an official act, is not that arising out of a contract, ex
press or implied. The law requires the performance of the 
act; and requires it in many cases, when tlie officer would re

fuse to perform it, if he were at liberty to do so. The com

pensation does not arise out of apy such implied or express 
contract; but it is the reward of the law. And in many cases 

it is more, and in others less, than would be awarded, if the 

services were performed by virtue of a contract. No case has 

been produced from the books, shewing that assumpsit could 

he maintained for the omission to perform such an official act. 
And Mr. Justice Bayley's remark, in Howell v. Young, does 

not apply to a case of official neglect of duty, but to a case of 
professional neglect. ,And in such cases, while the relation be

tween the parties arises out of a contract, express or implied, 

the action may be in form of assumpsit on a breach of the 

contract, or in form of torlt arising from a neglect of duty. 
The distinction, as to the time when the right of action ac

crues, between actions of tort founded OB the neglect of official 

duty, and on the neglect of professional duty, is this: for the 
neglect of a professional duty, a right of action accrues as soon 

as there is a breadt of the contract, irrespective of the form 
of action. And if an action of tort be brought for the injury, 
which may subsequently happen from such breach, that cannot 
change the fact, that a right of action existed as soon as the 
contract was broken. While in actions founded on an official 
neglect of duty, it does not necessarily follow, that an injury 

has happened from that neglect, and there is no earlier right of 

action in any other form. In this class of cases, therefore, the 

right of action accrues, when an injury happens, whether that 

be at the time of the neglect of duty, or at a subsequent 

period. 
With these principles there will be little difficulty in this 

case in arriving at a satisfactory conclusion. 
The plaintiff sued out a writ against John Lane and Jabez 

Leadbetter. The ad damnum was two thousand dollars. The 

defendant, being a deputy of the sheriff, received the writ with 

written instructions to attach all their real estate. On the 12th 
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of _June, 1829, he returned on it an attachment of certain real 

estate described, not including all the real estate of Leadbetter 

which he might have attached ; judgment was recovered June 

Term, 1834, for $ 1558, debt, and $ 317 ,67, costs ; and the 
execution issued thereon was levied within thirty days after 
judgment on all the real estate attached, leaving a balance un
satisfied of $332,69. Upon these facts, when could the plain
tiff have first maintained an action against the defendant for 

neglect of official duty? Not until he had suffered an injury. 
Being enabled to exhibit all the facts, could he have proved an 

injury between the date of the attachment and the rendition 

of judgment? During that time, the amount due from Lane 

and Leadbetter was undetermined and uncertain. Whether 
the real estate attached would satisfy the whole judgment, was 

uncertain. This could be ascertained only by the appraise

ment. It might increase or decrease in value during the time 
that the suit was pending. There might be an increase, from 

a rise of prices, and from repairs, and from improvements ; or 

a decrease from a fall in prices, and from dilapidation, and 
from destruction by fire or otherwise. He could not have re

covered nominal damages, for the reasorn;; before stated, with

out proof of some actual injury at the time of the commence
ment of the suit. Damages may in such cases be recovered 
for injuries suffered to the time of the trial, but this is true 
only, when there was an existing cause of action, and some 
damage at the time of the commencement of the suit. An 
action of tort cannot be -maintained, if no injury had been 
suffered at the time of its commencement, by proving that an 
injury has since happened from the cause alleged. There may 
be, and often is, an immediate injury arising out of a neglect 

of official duty; and in such cases the right of action accrues 
instantly. And in certain cases the law implies an injury as 
arising necessarily from the wrong done, as in slander. In the 

present case the burthen of proof would be on the plaintiff, 

and he must make it certain · that he had been injured, before 

he could maintain an action. And it is not perceived how this 
could possibly be done, until after the plaintiff had recovered 
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his judgment, if it could be, before tl1e insufficiency of the 
property attached to satisfy it was legally ascertained. 

There does not appear to be any case brought to the consid
eration of the Court, 0pposed to these positions. The case of 
Fetter v. Beale, I Salk. 11, was an action for assault, battery, 

and maim. It appeared, that the plaintiff in a former action 
of assault and battery had recovered damages for the injury, 
and that since that time a piece of his skull had come out, for 

which this action was brought. The decision was, that the 

former recovery was a bar, because the whole injury, as well 
that, which was prospective and contingent, as that, which .was 
existing and apparent, could have been proved and recovered 
for in the first.action. The case of Gaden v. Terris, 2 H. Bl. 

14, was an action against an officer of the customs, for illegally 
seizing goods as forfeited. It was objected, that the action 
was not commenced within three months next after the matter 

or thing done, as the statute required. The decision was, that 

the statute commenced to run from the seizure. The action 
was trespass, which implies damage from the illegal act, and 
there was a present damage also by remo\'ing the goods, and 
the whole proceedings were at that time, either lawful or un

lawful. 
The case of Howell v. Young, was a special action on the 

case, founded, as before stated, on a breach of an implied con
tract, for which assumpsit might have been· brought. And 
there was also a present defoct of title, capable of being clear
ly and certainly established by proof, as soon as the neglect of 
duty occurred. And this present defect of title is the founda
tion of the remark of Mr . .Justice Dayley, where he says, "if 
the allegation of special damage had been wholly omitted, the 

plaintiff would have been entitled to a verdict of nominal dam

ages." The ground, upon which he would have been entitled 
immediately to that or a greater measure of damages, is also 
explained by Mr. Justice Holroyd, where he says, "so here, 
if the action had been brought immediately after the insuffi
cient security had been taken, the jury would have been bound 

to give damages for the probable loss,. which the plaintiff was 
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likely to sustain from the invalidity of the security." The 

case of Short v . .McCarthy, 3 B. & A. 626, was assumpsit 

a;ainst an attorney for neglect of duty in not making a diligent 

search of the books of the Bank of England respecting the 

title to certain bank annuities; and the decision was, that the 

statute commenced to run from the neglect of the dnty, which 

was a breach of the contract, although the plaintiff did not 

discover, that the title was bad until sometime afterward. The 

case of Brown v. Howard, 2 B. & B. 73, was also assumpsit 

against an attorney for neglect of duty in not layin; out money 

on good security; and the defect of title did. not become 

known to the plaintiff until sometime afterward. The decis

ion was, that the cause of action accrued from the neglect of 

duty, that being a breach of the contract. The case of Rat
tley v. Jfo,,ulkncr, 3 B. & A. 288, was assumpsit on a contract 

to deliver spring wheat, and the defendant delivered winter 

wheat, which being sown as spriqg wheat, did not produce a 

crop. And it was decided that the cause of action was the 

breach of the contract, although the special damage became 

first known to the plaintiff, when he expected his crop. The 

case of Granger v. George, 5 B. & C. 149, was trover for 

boxes containing books and papers'. And it was decided, that 
the gist of the action was the conversion, and that the statute 

commenced to tun from that time, although the plaintiff did 

not come to the knowledge of the conversion until sometime 
afterward. In these cases, where · the party would seem to 
have suffered in consequence of his ignorance, it is apparent, 

that he might, by a careful attention to his business, have ob
tained an earlier knowledge of the facts, and might have been 

enabled to prove his lo~s, and to obtain redress. The case of 

Wilcox v. the Executors of Plummer, 4 Pet. 172, was as
sumpsit on the implied contract of an attorney to conduct the 

business of his clients with diligence and skill. And the de

cisiem was, that the right of action accrued upon the breach of 

that promise. i\Ir. Justice Johnson, in delivering the opinion 

of the Court, says, " the ground of action here is a contract 

VoL. vm. 42 
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to act diligently and skilful!'y; and both the contrnct and the 

breach of it admit of a definite assignment of <late." 

The following cases tend to establish, confirm, or elucidate, 

the positions before stated. The case of Roberts v. Read, 16 

East, 215, was a special action on the case against surveyors 
of highways for digging so near the plaintiff's wall as to under

mine it, and cause it to fall. The act was done in .l\Iay, 1810. 

The wall fell the following January. Lord Ellenborough 

says, "it is sufficient, that the action was brought within three 

months after the wall foll, for that is the gravamen; the conse

quential damage is the cause of action in this case ;" "it could 

not have been brought till the specific wrong had been suf

fered." And Mr. Justice Bayley significantly asked, "how 

was the damage to be estimated, before it actually happened." 

The case of Gillon v. Boddington, l C. & P. 541, was an 

action on the case for an injury occasioned to the wall of a 

wharf, by making excavations to prepare a dock. These were 

made in the year 1822, and the wall fell in 1824. The decis

ion was, that the statute did not commence to run until after 
the wall had fallen. Rice v. Hosmer, 12 Mass. IL 127, was 

an action on the case for official neglect of duty in omit:ting to 

take sufficient bail. And in the opinion of the Court it is 

said, "had the plaintiffs brought their action at any time, be~ 
fore they obtained judgment in the suit against Carlton, they 
could have shewn no actual damage. It was then uncertain, 

whether they would prevail in their suit; and if they did, the 

principal might satisfy the judgment, or be surrendered by the 

bail." There do not appear to have been greater difficulties 

in that case, than in the present, in maintaining an action 

before judgment. In that case it is also said, that "there is 

no doubt, that an action upon the case for the neglect or mis

conduct of an officer, may lie in some cases immediately or 
before judgment in the suit ; as for suffering an escape, neg
lecting to arrest a debtor, or to attach his goods, or to return 

the writ." And Mr. Justice Dewey very correctly says., "but 
those cases are different from the present, and depend on dif

ferent principles." The reason of the difference in principle is 
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this, that in those cases named by him as examples, there would 

be a present injury arising, and capable of being proved, as 

soon as the neglect or act had occurred. The case of the 
sheriffs of Norwich v. Bradshaw, Cro. El. 53, was an action 
on the case for an escape against the party committing it. And 

the decision was, that the sheriffs were thereby damnified, al

though they had neither been sued for, nor paid the debt. 

The reason is obvious ; they were by the escape made present
ly liable for it. 

The case of Ravenscroft v. Egles, 2 Wilson, 294, was an 

action on the case against the warden of the Fleet prison for 

a voluntary escape. The prisoner returned to prison on the 
day of the escape, and the plaintiff proceeded to judgment 
against him. The decision was, that the action could be main

tained. In the opinion it is said, " though the plaintiff might 

lawfully proceed to judgment against him, yet he could not 
charge him in execution." And if an escape be voluntary in 
the jailer, " nothing afterwards will purge it." Here therefore 
was a present injury, which could be proved. The case of 
Alexander v. ]}[acauley, 4 T. R. 611) was an action on the 

case against the sheriffs for an escape. The plaintiff could 

not prove any debt against the person who escaped ; and the 
question was raised, whether he could recover nominal dam
ages, and it was decided, that he could not. The case put by 
Mr. Justice Dewey, of neglecting" to attach his goods," is that 
of a neglect to make any attachment, when directed to do so ; 
and between such a case, and that of neglecting to attach 
sufficient, there is this important distinction: in the former case, 
the plaintiff is deprived of the security, to which he is entitled 

by law; and that is a present injury capable of present proof; 
and it lays the foundation of an action upon the case on the 

principle before stated, that the right of action accrues, when 

the injury is suffered. In the latter case, there is no violation 

of the right to have security. And when there is a substantial, 

and not a nominal and deceptive compliance with the order to 

attach, it must remain uncertain, whether any loss will arise 
from the neglect, until after judgment, if not until after an ap-
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propriation of the property, which has been attached. Take 
the case of an attachment of a large stock of goods as an 

example. The neglect to make an attachment destroys the 

right of security, and the immediate damage would be appa

rent and ·of easy proof. If two thirds of the stock were at

tached, when the order was to attach the whole, the officer 

might be able to prove by the wholesale prices and by the 

present cash value, that he had in custody sufficient to cover 

the ad dainnurn and all costs, and if the plaintiff immediately 

commenced a suit he must fail. And yet these same goods on 

a sale according to law might not pay two thirds of the debt. 

The right of action here in fact would first arise, when tbe 

plaintiff was injured. The case of ilfiller v. Adams, 16 Mass. 

R. 456, illustrates this dist:inction. That was an action upon 

the case against a deputy c,f the sheriff for neglecting to serve a 

writ. He had attached property and summoned a trustee, but 

had not made service on the principal defendant. The de

cision was, that the right of action accrued on the return of 

the writ, although the omission to serve on the defendant did 
not become known to the plaintiff until a long time afterward. 

Here thP.re was a present injury at the time of the return, and 

capable of proof; and the cause of action therefore then ac
crued ; and it was through the inattention of the plaintiff or 
his attorney, that it was not immediately known. Where the 

remedy is perfect, although tbe party may not know it to be so, 

tho statute will commence to run against him. But when he 

has come to the knowledge of a wrongful act and foal's an 

injury from it, it will not begin to run, until he is actually 

damnified. C<.esar v. Bradjord, 13 Mass. R. I 6~), was an 

action on the case against the sheriff. The first count was 

for a false return by his deputy in stating, that he had taken a 
bail bond, when he had not. The bail bond was not demanded 

for more than a year after judgment, when there was no 

remedy upon it against the bail. The decision was, that the 

limitation of one year was for the benefit of the bail only, and 

not for the sheriff. The action was not commenced until after 
non est inventus had been returned on the execution. And &t 



MAY TERM, 18,1:2. 

ButtK r. l'\orris. 

that time the plaintiff bad sufferer! an injury in being deprived 

of his security arising from the custody of his debtor, or 

its equivalent a bail bond. 

JJ[ather v. Green, 17 Mass. IL 60, was an action on the 

case against a deputy of the sheriff for taking insufficient bail. 

One person only was taken as bail. A judgment on scire fa
cias had been obtained against him, and the execution issued 

thereon had been returned with an indorsernent, that neither 

body nor properly could be found. For the plaintiff it was 

contended, that the right of action did not accrue until after 

this return. The decision was, that it accrued on the return 

of non est inventus on the execution against the principal, as 

the plaintiff then might have inquired, and "would have as

certained the fault of the defendant in that he had taken but 

one surety." At that time he had suffered an injury, and 

could have proved, that he had been depri,,ed of the security, 

to which he was by law entitled, and that such security had 
become highly important. Bailey v. Hall, 4 Shep!. 408, was 

an action on the case against the sheriff with a count in trover. 

The plaintiff alleged, that a deputy of the defendant had at

tached bis goods on a writ in favor of Howard, and had wast

ed them before the judgment. The goods were not applied to 
satisfy the execution issued on the judgment recovered by 

Howard against the plaintiff. The decision was, that the right 

of action did not accrue until the attachment was dissolved. 

The case of Harriman v. Wilkins, 2 App. 93, was an action 
on the case against the sheriff for the neglect of a deputy in 

taking a replevin bond with insufficient sureties. The decision 
was, that the right of action did not accrue until after judg

ment for a return and a failure to procure the property. It 
will be perceived, that the cases are all reconcilable and con

sistent with the principles before stated ; and this would seem 

to be sut1icient to test their accuracy. 
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DEAIUJORN. 

Ry the statute of J>l:J:l, annexing rr part of th,, town of Dcarhorn, with tlic 

iulrnl,itants "having a ll'gal settlement" on the territory set off, to the town 

of Belgrade, such were intended, as \sere l'ntitlcd tu support and relief 

fron1 Dearborn, in casn of tlieix falling iuto llistress, \Vhcthur rc~iding on 

the territory at the time of the annexation, or removed thcn·from ,vithout 

having acquired a settlement in :my otl1or town. 

And by the settlement act of 1821, c. 122, upon the di vision of' towns, those 

having a legal settlement therein, and who were absent therefrom at t!1c 

time of suclt di visinn, have their settlement in snch town as the part they 

dwelt npon shall have fallen in·!o. 

,vlwrc a person had originally acquired ,i settlement by liYing within the 

part of Dearborn which was not annexed to Belgrade, hut had removed into 

the part which was annexed thereto, and lived several years, and there 
died, and his family continued to reside there until the annexation took 

place, being supported as panpors; it WllS held, that the family had their 

settlement in Belgrade. 

Tms was an action, commenced Jan. 11, 1841, brought to 
recover the amount expended for supplies furnished to several 
paupers, alleged to have had their legal settlements in Dear

born. 
Dearborn had once been an incorporated town. On March 

22, 1839, a large portion of the town was annexed to Bel
grade ; on Feb. 29, 1840, a largo part of the residue, with 
other land, was incorporated into a new town by tho name of 
Smithfield; and on April 20, 1841, the act incorporating the 
town of Dearborn was repealed, and tho corporation, as a 

town, dissolved ; tho remaining territory was made a planta
tion, and made liable for the debts of the town. 

The overseers of the poor of the town of Belgrade, and tho 

assessors of the plantation of Dearborn, once the town of 

Dearborn, agreed to submit the questions of settlement, as to 
the paupers named in the suit, to the decision of the Court 

upon the following statement of facts. 
William Rowe had lived and had his home for more than 

five years on that part of the town of Dearborn, which was 
annexed to the town of Belgrade by the act of 22d of March, 
1839, but had removed from said town of Dearborn into the 
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original town of Belgrade, prior to said annexation, and was 

living there at the time, but had not lived there for five years. 

Valentine Cook and family, including Eleazer Bickfor<l, lived 

and had their home on that part of Dearborn, which was in

corporated into the town of Smithfield by the act of 29th Feb

ruary, 1840, for more than five years prior to the fall or winter 

of 1832, and then moved into that part of the town of Dear

born which was annexed to the town of Belgrade by the act 

of the 22d of March, 1839, and remained there until May, 

1837, supporting themselves. They then received some sup

plies from the town of Dearborn, for which the town retained 

out of his surplus revenue the same amount the next April. 

Valentine Cook died in Nov. 1837, leaving his family still 

living on that part since annexed to Belgrade. At the time of 

the annexation they were supported by the contractor for the 

support of the poor for the town of Dearborn, he and they re

siding upon the territory annexed to Belgrade. 

John Brooks was an inhabitant of the town of Dearborn, 

and of that part which was, in the spring of 18:39, annexed to 

Belgrade, and sometime in the month of November or Decem

ber, l 838, went by virtue of a bargain, made in his behalf by 

the keeper of the poor in Dearborn, to live in Rome. The 
bargain made, was, that he might go and live there during the 

coming winter and until tho first of May, provided he should 

be obliged to do nothing except to cut firewood at the door in 

pleasant weather, and take care of the few creatures at the 
barn. When the proposition was made to Brooks, he would 
not agree to go unless he might return, if he should not like 
to live there as well as he should where he then was. Some

time in the month of April, 18!39, Brooks came back to the 

same house, and brought all his wearing apparel, which was all 

the property he owned. Brooks would not go to Rome without 

the consent of tho keeper of the poor, at whose house he then 

was, that he might come back, if dissatisfied. Such pennis

sion was given to him, and that was tho principle he went 

there upon, and accordingly in April, he returned to the same 



house from which he went, stating that the farm liad been sold, 

and that he was not wanted any longer. 

Eleazer Bickford, a minor, had a legal settlement derived 

from bis parents in that part of Dearborn now Smithfield, but 

had removed from the town of Dearborn, a number of years 

prior to the incorporation of Smithfield, but had gained no set

tlement elsewhere. The pnsties made a statement of the 

amount expended by the plaintiffs for the support of each 

of the paupers. 

It was further agreed, that Belgrade should recover full costs 

in said action up to the time of the offer, which Dearborn 

made to be defaulted for a certain sum, likewise for all other 

costs, if Belgrade shall be entitled to all or any part of said 

sums cluitned for the support of said paupers; but if it be the 

opinion of the Court, that Belgrade is not entitled to any part 

of the sum claimed, then Dearborn shall be entitled to full 

costs from the time of said offer to be defaulted. 

Emmons argued for the plaintiffs, and cited New Portland 
v. Rumford, 13 Maine R. :299; and Smithfield v. Belgrade, 
not yet reported. (1 Appleton, 387 .) 

Bradbury argued for the defendants, and cited as to the 

settlement of Rowe, Hallowell v. Bowdoinham, 1 Green!. 

199. As to that of Cook, Fitchburg v. Westrn:inster, I Pick. 
144 ; New Portland v. Rmr,jord, 1 Shepl. :299. And as to 

that of Brooks, ,S't. George v. Deer Isle, 3 Green!. 390. 
He also contended, that by the repeal of the charter and 

dissolution of the corporation, as a town, the inhabitants of 

the plantation of Dearborn were absolved from all liability to 

support paupers belonging to the former town of Dearborn. 

The opinion of the Court was afterwards drawn up by 

WHITMAN C. J. - The plaintiffs have instituted their suit to 

recover of the defendants the amount of the expenses incurred 
in the maintenance of a number of paupers alleged to have 

their settlement, in the defcpdants' plantation. The defendants 

arc comprised of that part of the former inhabitants of the 
former town of Dearborn, remaining after the annexation of 
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different portions of its territory and inhabitants to other 

towns, of which the plaintifls received a large share. The in

habitants, so set off,. were those "having a legal settlement" 

011 the territory set off. This phraseology could not have been 

used with an intention of constituting any persons, not actu

ally resident upon the territory set off~ citizen~ of the towns to 

which the annexations were made. The words " legal settle

ment," however, as here used, have a sort of technical_ mean

ing ; and had reference to the statute providing for the support 

and maintenance of the poor, which provides, in effect, that 

all settlements, gained by any of the modes prescribed there

in! shall remain until lost by gaining a new settlement else

where. A settlement so gained is what is intended by a 

legal settlement, viz. a settlemwt, which gives a right to a 

support from the town in case of falling into distress and be

coming necessitous. The meaning of the words might, perhaps, 

be satisfied by restricting them to such persons as bad a legal 

settlement in Dearborn, and were, at tho time of tho annex

ation, actually resident on tho p1rts annexed. But it must be 

regarded as more c011sonant to the intention of the lcg;islature, 

indicated by former enactments, in pari rnateria, to suppose 

they intended to include here, by the words used, all who had 

acquired their settlements on the territory annexed to the other 

towns, although removed therefrom at tho time of the annex

ation. And, moreover, it is provided in the act concernint\" 

paupers, that, upon the division of town~, those bavill:,-\ a 

legal settlement therein, and who were absent therefrom at 

the time of such dil'isiou, shall have their settlements iu such 

town as the part they dwelt upon shall h.ive fallen into. 

Keeping this exposition of the statutes in view, we will proceed 

to consider the several (1uestions arising in this case in reference 

to tho paupers named. 

Tho iirst, William Rowe, appears to have gained his settle

ment 011 that part of Dearborn annexed to Belgrade, but, at 

the time of the unHcxation, was living within the prior lim
its of Belgrade, in which however he had 11ot t!,en resided 

loi!g ouough to ac,1uire a settlement. He then.:fu,i:, according 

VoL. Vlll. ,n 
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to the principles before stated, falls within a class of paupers, 

which upon the annexation, the inhabitants of Belgrade be

came liable to support. His having moved into that town, 

instead of some other, can make no difforence. 

The second pauper, Valentine Cook, up to the time of the 

annexation, had his legal settlement in Dearborn ; and from 

1832 to 1837, when he died, he resided with his family on the 
part annexed to Belgrade ; and his family continued so to re~ 

side till after the time of the annexation. Shortly before he 

died he had received some snpplies as a pauper, which had 

been reimbursed by his surplus money; and his family after

wards had been relieved till the time of the annexation. Under 

these circumstances we entertain no doubt, but they must be 

considered as having passed to Belgrade, and thereby had gain

ed a legal settlement therein. 

The third pauper, John Brooks, appears to have gained his 

settlement upon the territory annexed to Belgrade; and although 

he had left there to work for his board during the winter of 

1838-9, and under an expectation of staying away until the 
first of l\fay then next, yet it was manifestly with an animo 
revertendi, and he did in fact return in April, before the act 

of annexation went into operation. We think, therefore, that 

thereafter his legal settlement was changed from Dearborn to 
Belgrade. 

· The fourth pauper, Eleazer Bickford, it is admitted, had his 
legal settlement, derivatively, in Dearborn; and that it was 

acquired on that part of the town annexed to Smithfield ; and 

it is manifest that he, upon the incorporation of that town, in 

February, 1840, acquired a settlement there; and, any ex

pense incurred for his relief thereafter, was chargeable to the 

inhabitants of that town, and not to the defendr.mts. It does 

not appear that any part of the amount charged on his ac

count, was incurred before that act went into operation, which 

was on the day of its passage. We cannot, therefore, consider 
the defendants as liable to pay any part thereof. 

Judgment must, according to the agreement of the parties, 

be entered for the plaintiffs, for the amount for which the de-
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fendants offered to be defaulted, with full costs up to the time 

of such offer; and for costs for the defendants thereafter. 

EzRA JossELYN ~ al. versus JosEPH HeTcHINSON. 

Ry a devise to L. J. of" the whole of my estate of <'very narne ancl nature, 

both real and personal, of w Iii ch I may die possessed, after paying my just 

debts," the devisee takes an estate in foe in the lands of the testator. 

WRIT OF ENTRY, demanding a tract of land in Fayette. A 

statement was made by the parties from which it appeared, that 

the land was the property of Isaac Josselyn, deceased. The 

<lemandants arc his heirs at law, and the tenant has the title of 

Lois Josselyn; the widow, derived under the will. The will 

was dated December 2, 1814, and was duly proved and allow

ed. Excepting the formal parts, the whole will was in these 

words:-

" I give and bequeath unto my beloved wife, Mrs. Lois Jos

selyn, the whole of my estate of every name and nature, both 

real and personal, of which r may die possessed, after paying 

my just debts. And I hereby appoint Ezra Josselyn sole ex

ecutor of this my last will and testament, hereby revoking all 

former wills by me made. Let it be remembered, in this last 

will and testament of mine, I did not forget my children nor 

grandchildren." 

'l'he only question presented, was, whether Lois Josselyn 

took by the will an estate in fee simple, or only for life. A 

nonsuit was ordered, which was to be set aside, if the widow 
took but a life estate. 

Morrill argued for the demandants, and cited, 13 \Vend. 

578; 18 Johns. R. 3 L ; 8 Mass. R. 3; 12 Johns. IL 389; 4 
Kent, 536; 6 Har. & Johns. 205; 11 East, 220; 10 Wheat. 

204; Bae. Abr. Title, Wills; 4 Kent, 538. 

Howe argued for the tenant, and cited, 12 Johns. R. 389; 
18 Pick. 537 ; 6 Johns. R. 185; 11 Johns. R. 365; 17 
Johns. R. 281 ; lQ Wend. 60'.2; Cowper, 299. 
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The opinion of the Court was drawn up by 

TENNEY J. - The demandants claim the land described in 

their writ, as the heirs at law of Isaac Josselyn, deceased. The 
defendant resists that claim, and asserts a title in himself under 

a deed to him from Lois Josselyn, deceased, the widow and 

devisee, of the said Isaac. The will of Isaac was duly proved 
and approved. The only question is, did the defendant's 

grantor take by the will an estate in fee or only for life? 
The language of the will is, "First, I give and bequeath to 

my beloved wife, Lois Josselyn, the whole of my estate of 

every name and nature, both real and personal, of ~hich I 

may die possessed, after paying my just debts." 

Though it may be necessary, in order to pass a fee simple 
estate by deed, that the word "heirs" should be inserted, it 

has long. been settled, that it is not required in a will, provided 

it appear by some terms of limitation therein, either express or 

implied, that it was the intention of the testator to devise an 

estate of inheritance. If such be wanting, an estate for life 

only passes by the will. 'I'he words "all the estate" of the 

testator passes a fee simple. The languag~ used in the will 

before us, "the whole of my estate, ·of every name and nature, 
both real and personal," may be regarded, if possible, still 
stronger. Within the term "estate of every name and nature" 

rnust be included a reversionary interest, as well as an estate 

for life, and is repugnant to the idea, that only the latter was 

intended. 6 Cruise's Digest, 244. The cases cited by the 

defendant's counsel are numerous and conclusive; and by the 

agreement of the parties, the nonsuit n1ust stand. 
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In an indictment under St. 182'.i, c. 312, for maliciously injnring a dwcll
ingbouso, not having the consent of the owner thereof, where ,it the time 
of the co:m[1:1i3sion of the offence, tl1e house injured ,;,vus not in thu po~~scs

sion of the owner, hut of a tenant at will under him, it may well Le de

scribe·d as the house of the tenant. 

On the trial of an indictment, after the jurors have given in their verdict 

and have separated, and there has been an opportunity fot· others to con
verse with them, to operate upon their judgments, preju,Iices,. or fears, to 
induce them, or some of them, to give a different account,or explanation of 
it, it is n;t consir.lered as regular, or authorized· by our practice, to permit 
new inquiries to be made and explanations to Lo given; but if it be done, 
and tl)e accused coL11d not bu injured. thereby, th8 verdict v,ri]l not be set 

aside. 

Thus, where there were two counts in the indictment, properly joined, and 

there was no evidence to support the second, aud the jurors returned a gen
eral vetdict of guilty, and separnted, a::d afterwards, on inquiry by tho 
Judge; replied that tlrny found the acrus_ed guilty on the first count, and not 
guilty ~n the second; the Court d~clinor.l to set aside the verdict. 

And if the finding had not been limited to the first count by tbe jmy, tho 
attorney for the State might have cured the difficulty by entering a no/Zc 
proscqui of the second count. 

On the trial of a person indicted for a criminal offence, the presiding Judge is 
not obliged to permit the introduction, even on cross-examination, of a col
lateral fact which may o"ccasion a new and distinct issue. 

A child of any ago, capable of distinguishing between good and evil, may 
Le examined on oath; and the credit rlue to his statements, is to be submitted 
to the consideration of the jury, who should regnrd the_ age, the under

standing, and the sense of account~bility for moral conduct, in coming to 
their conclusion. 

A preliminary examination of a child under fourteen years of age, prior to 
his testifying to the jury, is only necessary to satisfy the presiding J udgo, 
that he may testify; and if the Judge is satisfied of the propriety of admit-
ting the witness, it is sufficient for that purpose. · 

Where the indictment alleges, that the accused, "beat in the windows and 
broke the glass of a dwellinghouse, not having the consent of the owner 
thereof," it is not incumbent on the government, after proving the injury 
to the bu1lding, to introduce any direct evidence that there was no consent 

of the owner; but being a matter peculiarly within the knowledge of the 

accused, the burthen of proof is upon him to show that he had such con
sent. 

ExcEPTIONs from the Middle District Court, REDINGTON J. 
presiding. 
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This was an indictment against the defendant, containing 

two counts. The first count alleged that tho dcfondant on the 

20th of April, 18°11, beat in the windows and broke the glass 

of a building, being a dwellinghouse, the property of one 

David w·. Jackman, and that said Whittier had not the con

sent of the owner of said hcuso for the doing said injuries. 

The second count was like the first, except it was alleged that 

the said house was the property of Jacob Butterfield. The 

county attorney admitted, that both counts were for the same 

offence. The' only evidence adduced in relation to the owner

ship of the said house was that of said Jackman, who was a 

witness for the State, and who testified that he hired said 

house by parol of said Butterfield for one year, not then ex

pired, and was occupying the same under that letting, when it 

was injured as aforesaid. The defendant requested the Judge 

to instruct the jury, that it was not proved, that said house was 

the property of said Jackman; but the Judge did instruct the 

jury, that if said Jackman's testimony was believed, he was 

the owner of said house, and that the proof aforesaid was suf
ficient to show that fact for the purposes of this indictment. 

The Judge also instructed the jury, that it was incumbent on 

the defendant to prove that he had the consent of the owner 

to do the injury aforesaid, and that it was not incumbent on 

the government to prove that there was no consent of the 

owner. The Judge further instructed the jury that there was 

no sufficient proof that said Butterfield owned the said house, 

and that the defendant could not be convicted on both of said 

counts. The jury found a general verdict of guilty. After 

they had so found, the jury separated and went away from the 

court house to dine. After they returned, having dined, the 

Court inquired of the foreman, whether they found the de

fendant guilty on both counts, and the foreman replied that 

they found him guilty on the first count, and not guilty on the 
second count, to which the jury assented ; the defendant ob

jecting to the putting said inquiry by the Court and the answer 

aforesaid. It appeared by the testimony of said Jackman, 

that there had been a difficulty between him and the defend-
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ant, growing out of a prosecution for a criminal offence against 
said Jackman's wife's mother, and tho defendant asked said 

Jackman whether said 'Whittier was the complainant against 
the mother of his wife in said criminal prosecution, to which 
question the attorney for the State objected, and the Judge 

sustained the objection, and tho question was not answered. 
Hiram Irvine was called by tho State as a witness. He 

stated that he was thirteen years old. The defendan.t claimed 
the right to have the boy interrogated by the Court, for the pur

pose of ascertaining whether he understood the nature of an 

oath, but the Judge declined to make the examination, or to put 
interrogatories for that purpose. The defendant claimed the 
right to examine the witness for that purpose, but the Judge 
ruled that the defendant had not the right claimed, and the 

witness was examined by the attorney for the government in 
the first place in chief. Upon cross-examination, the defend
ant's attorney inquired of the witness, if he knew the nature 
of an oath, to which he replied, that "he thought he knew 

something about it." The defendant's attorney then asked 
him what it was, and what would be tho consequences of stat

ing falsely as witness, to which he replied, that "his oath 
would be good for nothing," and this was the only account of 
the matter he gave to the defendant's attorney. He was 
thereupon asked by the county attorney, "if God would ap
prove his telling what was untrue;" to which he replied "that 
he did not know." He was then asked by same attorney, "if 
his Maker would punish him, if he should swear falsely;" to 
which he answered, that "ho supposed he would." In the 

charge to the jury, their attention was particularly called to 
the credibility of this witness. Said Hiram on his examination 

in chief, testified to facts strongly tending to show, that the 

defendant was guilty. 
To which rulings, inquiries and instuctions the defendant 

excepted. 
The District J udgc, before affixing his signature to the ex

ceptions, made this statement in writing: - [ deem it proper 
to add, that though the witness, Hiram Irvine, evidently mis-



344 KENNEBEC. 

State v. ',,Vhi ttier. 

apprehended one of the questions proposed to him, his whole 

testimony was of such a character, as to repel all pretence of 

incompetency by reason of any ·want of general intelligence. 

TVells, for V/bittier, contended that the mere possession of 

a house, as tenant at will, did not support the allegation in the 

indictment, that the bouse was the property of such occupant. 

It has been decided, that .in indictments for larceny from a 

house, such proof was insufficient. There is less- reason for 

admitting it in this case. 1 Chitty's Cr. Law, 176; Rex v. 

Wilson, 8 T. R. 358. 

It was incumbent on the government to prove affirmatively, 

that the accused had not the consent of the owner. The 
want of the consent of the owner is a constituent part of the 

offence, and should be both alleged and proved, to support the 

indictment. 1 Chitty's Cr. Law, 234; Little v. Thompson, 
2 Greenl. 2:28; Hall's case, 5 Green!. 409; Smith v. Moore, 
6 Green!. 274; Comm. v. irlaxwell, 2 Pick. 139; Comm. v. 

Tuck, 20 Pick. 363; 1 Stark. on Ev. 378. · 

The calling of the jnry to answer interrogatories with re

spect to their verdict, after they had separated and mixed with 

others was erroneous. Little v. Larrabee, 2 Greenl. 37. 
The question to Jackman was a proper one, and should have 

been answered. It had a tendency to draw from the witness 

information affecting bi.s credibility. 
The Judge should have examined the boy, or suffered the 

counsel to have done so, before he was permitted to testify. 
When the proposed witness is under fourteen years ·of age, he 

should be examined as to his capacity, and this' is to be settled 

before he is admitted to testify. Comm.' v. Hiitchinson, 10 

Mass. IL 225; Jackson v. Gridley, 18 Johns. R. 98; 2 Over

ton, 80; Greenl. on Ev. 410. 

Bridges, Attorney General, for the State, said that the in

dictment should allege the property of the building to be in the 

occupant, and not in the owner. Rose. Cr. Ev. 583, 585, and 

cases there cited; The people v. Gates, 15 Wend. 159. 

The counsel for the State would appear sufficiently ridicu-
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hms in introducing testimony to prove, that a man did not 
consent, that another should dash in his windows in the night. 
In such case the want of consent would be presumed by the 
jury. The rule of law is, that if facts are proved from which 
the jury may presume another fact, it is sufficient. 1 Stark, 

Ev. 324, 364. Where a fact is peculiarly within the knowl
edge of the accused, the government need not prove it. If 
he had the consent of the owner, the burthen of proof was on 
him to show it. U. S. v. Hayward, 2 Gall. 484; 1 McCord, 
573; Rose. Cr. Ev, 72. 

The defendant cannot object to an inquiry of the jury 
which is solely for his benefit. The effect was merely to ex
empt him from punishment for a conviction on both counts. 
The prosecuting officer has a right to enter a noll. pros. to 
the whole of any count in an indictment, at any time. Comm, 
v. Tuck, 20 Pick. 356. And it is now proposed to enter it. 

The question to Jackman was entirely irrelevant, and ought 
not to have been put. But if the inquiry was to be made, 
the proper proof was by the record. 

Where a proposed witness is under fourteen years bf age, it 
is for the presiding Judge to be satisfied; that the witness ought 
to testify, and his credit is left to the jury. It is a mere ex
ercise of discretion in the Judge, to determine when the minor 
may testify, and is not the subject of revision by exceptions. 
There is no particular mode of doing this, and the Judge has 
certified that he was satisfied. 

The opinion of the Court was drawn up by 

SHEPLEY J. -The statute, 1825, c. 312, provided, "that if 
any persons shall wilfully and maliciously injure or destroy any 
building or other fixture, not having the consent of the owner 
thereof/' he may on conviction be punished by fine or impris
onment. This indictment alleges in the first count, that the 

. accused " beat in the windows and broke the glass of a build
ing, being a dwellinghouse, the property of one Daniel W. 

Jackman," and that he had not the consent of the owner 

VoL, vm. 44 
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therefor. In the second count, the house is alleged to be the 

property of Jacob Butterfield. 
The testimony proved, that Jackman was in possession of 

the house under a parol agreement to occupy it for one year, 
when the same was injured. It is contended, that this was 
not sufficient proof of the allegation in the indictment, that 

Jackman was the owner. The rule of law appears to be, that 
possession is sufficient evidence for that purpose, unless it be 

that of a servant merely, who is occupying as such for another. 

Where one was indicted for burning the house of another, it 
was decided, that a tenant, who set fire to the house of his 

landlord before his term expired, was not guilty of burning the 
house of another. Brieme's case, Leach, 195. In the case of 
the People v. Van Blarcum,, 2 Johns. R. 105, who was indict
ed for burning the county court house and jail, alleged to be 

the dwelhnghouse of the jailer, who by permission of the 
sheriff, lived with his family in a part of the building, and 
under the same roof covering the court house and jail, the 

Court said, it was sufficient proof of the allegation, that it was 
the jailer's dwellinghouse, that it was his actual dwelling at 

the time of the burning. 
Another exception taken 1to these proceedings is, that the 

jury returned a general verdict of guilty after having been in
structed, that there was no sufficient proof to sustain the sec
ond count; and after having separated and dined, they were 
asked, whether they found the accused guilty on both counts, 
and they answered, that they found him guilty on the first and 
not guilty on the second. After the jurors have separated and 
there has been an opportunity for others to converse with them 

after verdict, to operate upon their judgments, prejudices, or 

fears, to induce them, or som~ of them, to give a different ac
count or explanati::m of it, there would be great danger in per

mitting new inquiries to be made and explanations to be given ; 

and such a course is not considered as regular, or authorized 
by our practice. It was decided in Little v. Larrabee, 2 
Gceenl. 37, where the error in the verdict was not formal, but 

m~terial, that it should be corrected by granting a new trial, or 
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in some other mode than by the explanatory affidavits of the 
jurors. And there is little difference in the danger attending 

it, whether the explanation be made in open Court, or by the 

affidavits of the jurors. But it is not necessary in this case to 

set aside the verdict for the purpose of correcting any error in 

finding or in receiving it. The accused has not been injured 
by limiting the finding to the count, on which he might have 

been properly found guilty. And if it had not been so limited, 
the attorney for the State might have cured the difficulty by 

entering a nolle prosequi of the second count. Comm. v. 
Tuck, 20 Pick. 356. 

The question proposed to be put to Jackman has reference 
to a matter quite foreign to the issue ; and a Court is not oblig

ed to permit the introduction even on a cross-examination of a 

collateral fact, which may occasion a new and distinct issue. 

It was at one time considered, that an infant, under the age 

of nine years could not be permitted to testify. Rex v. 

Travers, Stra. 700; Comm. v. Hutchinson, 10 Mass. R. 225. 

And that between the ages of nine and fourteen years it was 
within the discretion of the Court to admit or not, as it should 
or should not be satisfied of the infant's understanding and 

moral sense. Rex v. Dunnel, East's P. C. 442. It was finally 
determined in Bra.zier' s case, ib. 444, on consultation be
tween all the J udgEs, that a child of any age, capable of dis

tinguishing between good and evil, might be examined on oath. 

And Roscoe says, this has been the established rule in all civil 

and criminal cases since. Roscoe's Cr. Ev. 94. The credit due 
to the statements of such a witness is submitted to the consid
eration of the jury, who should regard the age, the under
standing, and the sense of accountability for moral conduct, 
in coming to their conclusion. In this case the witness was 

thirteen years of age, and the counsel for the accused was 

permitted, on the cross-examination, to introduce for the con

sideration of the jury the necessary information on these 

points. And it could not be material to the accused, whether 

such information was elicited before the examination in chief 

or afterward. The examination before was only necessary for 
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the information of the Judge, who appears to have been fully 

satisfied of the propriety of admitting the witness. 
The counsel relies with more confidence on the exception 

to that part of the charge, which states, "that it was not in
cumbent on the government to prove, that there was no con
sent of the owner," and that the burthen of proof was on the 

accused to show, that he had such consent. A number of 

cases are cited, which decide, that in a declaration, or an in
dictment, on a statute, there must be an averment, that the act 

was done without consent, when, as in this case, it is a substan~ 

tial part of the offence. And it is thence inferred, that it is the 

dt~ty of the prosecutor to introduce some direct testimony to 

prove it. This inference does not appear to be a legal one, 

or to be authorized by the decided cases. It is true, that the 
jury must be satisfied of the truth of all the material allega
tions, before they can be authorized to find a verdict of guilty. 

But the testimony introduced to prove one averment may be 
such as to raise a strong presumption, that another averment 

is also true. A person might be found cutting or tearing down 
a house, or breaking in the windows, under such circumstances, 
that every man of common experience would conclude; that 
he was not viiolating any law or duty. While under a differ
ent state of facts and circumstance·s, the conclusion would be 
equally satisfactory, that he must be acting in violation of both. 
And in the latter description of cases, there is nothing unreas
onable or illegal in requiring, that one, who would avoid the 

effect of such a presumption, should introduce testimony to 
rebut it. In Jelfs v. Ballard, I B. & P. 468, Mr. Justice 

Buller says, "the plaintiff must state in his scire facias every 

thing, that entitles him to recover ; but it is a very different 

question, what is to be proved by one party, and what by the 

other." And Heath J. says, "it is a common thing in actions 

on the game laws for the plaintiff in his declaration to nega
tive all the qualifications, which would exempt the defendant 

from the penalties of those laws; but it lies on the de
fendant to prove, that he comes within any of them." All the 
Judges appear to have been of the same opinion, when such 
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a case was pending in their own Court, although two of them 
thought, that the opposite rule prevailed in convictions before 

a magistrate. Rex v. Stone, 1 East, 639. In the case of 
the United States v. Hayward, 2 Gall. 485, the information 

alleged an importation of goods from Nova Scotia, "in some 

vessel not being a neutral vessel;" and it was decided, that 

the burthen of proof was on the claimant to show, that the 

goods were imported in a neutral vessel, if he would avoid the 

effect of an importation from that place. And Mr. Justice 

Story in that case states the general rule to be, " where the 
negative does not admit of direct proof, or the facts be more 
immediately within the knowledge of the defendant, he is put 

to.his proof of the affirmative." Starkie, in substance, states 
the rule to be, that a negative is not required to be proved by 

the plaintiff, except where the law presumes the affirmative. 
I Stark. Ev. Met. Ed. 362 to 365. And that presumption 

arises only where the charge involves a criminal neglect of 

duty. But in Rex v. Rogers, 2 Camp. 654, on an indictment 
founded on the 42 Geo. 3, c. 107, for coursing deer in enclosed 
grounds, without the consent of the owner, Lawrence J. held, 

that it w.as necessary on the part of the prosecution to prove, 
that the owner had not given his consent. In Harrison's 
case, reported in Roscoe's Cr. Ev. 56, on an information for 
selling ale without license, it was held, that the informer was 
not bound to produce evidence that the accused had no license. 

In Gening v. the State, I McCord, 573, on an indictment 
for selling spirituous liquors without license, it was decided, 
that the burthen of proof was on the defendant to show, that 
he had a license. In Smith v. Moore, 6 Green!. 274, where 
the declaration was adjudged to be pefectivc for the omission of 

the allegation, that the neglect was "without just excuse," the 
case of Little v. Thompson, 2 Green!. 228, where there was 

an omission of the allegation, " without the consent of the 

owner," is referred to, and the Court say, "for though the 
omitted averments should have been in both cases inserted; 

yet in both also the burden of excusing proof would have been 

thereby thrown upon the defendants." In the case now un-, 
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der consideration it was a matter peculiarly within the knowl

edge of the accused, whether he had obtained the consent of 

the owner; and in such case, the general rule, the weight of 

authority, and the declared law in this State, authorized the 

charge of the District Judge. 
Exceptions overruled. 

JoHN T. MooRE SJ- al. versus HENRY MooRE. 

Possession alone, although for a less term than twenty years, is sufficient to 

maintain an action of trespass quare clausum, excepting against 0110 who 
can exhibit a legal title. 

The disseisor, having been in by disseisin for less than twenty years, may 

put an end to his disseisin, or trans for it to another, without any convey• 
ance in writing·. 

A contract by a disseisor to purchase the fand of the owner, destroys all 

claim to hold it adversely, eitlwr by himself or by those in possession for 
less than twenty years anterior to him. 

In an action of trespass quarc clausum, where each party relies merely on 
possession without proof of title, a contract by one to purchase of the 
owner is admissible in evidence, for the purpose of showing the character 
of the possession. 

•rRESPASS quare clausum. The trespass was alleged to 

have been committed upon a five acre lot, No. 14, in Gardiner. 
At the trial, before WHITMAN C. J. at the adjournment in 

March, 1842, the plaintiffs produced a deed to themselves, 

purporting to have been executed by John Jeffries and others, 

by their agent Charles Vaughan, dated April I, 18,H, and 

proved the execution by Vaughan, and attempted to prove the 

execution of the powers of attorney authorizing the convey

ance. They proved the handwriting of a subscribing witness 

to one of them, and thereupon the deed and power of attorney 

were read to the jury ; but as it afterwards appeared that the 

power was executed by a person as an executor, and there was 

not proof that he was such, the deed and power were ruled 

out of the case. The plaintiffs then attempted to prove that 
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they and their father John Moore, under whom they claimed, 
had been in the exclusive and uninterrupted possession of the 
lot for more than twenty years next before the bringing of the 
suit, and adversely to the defendant and those under whom 
he claims. For this purpose they introduced ten witnesses, 
whose testimony is given in the exceptions, and sufficiently 
stated in the opinion of the Court. The plaintiffs also intro

duced a written agreement, signed by John Moore, their father, 
dated Dec. 14, 1819, and proved its execution, and delivery 
to Charles Vaughan, agent of Jeffries and others, wherein he 
contracted to purchase lot No. 14 of them. The defendant 
objected to the reading of this paper to the jury, but it was 
admitted by the Judge. It was proved, that the land in con
troversy had been taxed to Else Moore, in 1814, 1815 and 
1816, but that in 1817, and for several successive years, it was 

taxed to John Moore. 
The defendant then proved and read to the jury a deed 

from Else Moore and others, bearing date Feb. 11, 1841, pur
porting to be a conveyance of lot 14 to him. He also intro
duced nine witnesses, whose testimony also appears in the 
exceptions, to disprove the title of the plaintiffs, and to set up 
one in himself. This is also sufficiently noticed in the opinion 
of the Court. 

There was also a motion for a new trial because the verdict 

was against the evidence. 
Thereupon the Court instructed the jury, that to constitute 

a right to maintain this action, the plaintiffs must make out 
some kind of a title. That possession alone would be suffi
cient to maintain it against a mere trespasser without any 
pretence of title. But that against those who exhibited ev
idence of. title something more was necessary. That if the 
plaintiffs had shown to the satisfaction of the jury, an adverse, 
exclusive and notorious possession in themselves and the ances
tor under whom they claim, of twenty years duration, next be
fore the trespass complained of in this action, a sufficient title 
was made out on their part to entitle them to recover; provid

ed the act complained of as a trespass were proved. To 
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constitute such adverse possession, that it was not necessary 
for the plaintiffs to show that they and their ancestor had kept 

the lot within fence all that time. That it was only necessary 
the possession should be notorious, so that those who had any 

claim to the land must have had knowledge of it. That if in 
the present case, the possession of the plaintiffs and of their 
ancestor was such that Else Moore and her other sons must 

have known it, and that it was intended to be adverse and 
exclusive, and did not for the term aforesaid, attempt to inter

rupt it; such possession would bar them from a right of entry 
thereafter. That the plaintiffs, as the case was presented to 

the jury in this trial, must rely upon such an adverse posses
sion. If it was not made out to the satisfaction of the jury the 

plaintiffs could not recover. That the evidence to this point 

was conflicting. That it was their duty to reconcile if they 
could. If they could not they must consider of the weight of tes

timony on the one side and on the other, of the characters, stand

ing and credibility of the witnesses. That if they found the 

testimony on one side of a negative character, and on the other 
of a positive character, tbe latter was rather to be allowed to 
be of weight than the former. But that there were degrees of 
weight to be attributed to negative testimony, depending upon 
circumstances. In some cases that it would be entitled to 
very litde weight, while in others it might be nearly or quite 
equal to positive testimony. That it would depend very much 
on the opportunity which the witness had for knowing, and 

upon the attention which it might appear that he paid to the 
incident about which he might be called to testify. 

The jury were further instructed upon a suggestion made 
by the counsel for the defendant, that if Else Moore gave up 

the lot in question, or abandoned it to her son John, upon his 
making claim to it, and he went into possession by her consent, 

and she suffered him to go into the exclusive possession of it, 
and to continue such possession for the term of twenty years, 
she could not, nor could any persons under her, enter upon the 
land without being liable as trespassers. But that if John 

merely went into possession under her, without any such sur-
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render or abandonment on her part, it would be otherwise, 

however long his possession might continue. 

The Court further instructed the jury, that if they were sat

isfied lot No. 14 had been taxed to said John Moore during 

his life, from 1811 or '18, they would judge whether it was 

reasonable for them to believe, that. Else Moore and her other 

sons must have known it or not, and if they did it might fur

nish evidence tending to show an adverse possession in him. 

The Court further instructed the jury, that the deed of Jef

fries and others to the plaintiffs, was wholly out of the case, 

the execution thereof not having been proved; and if in the 

case, would avail the plaintiffs against · Else Moore and those 

claiming under her. 
And finally, if they were satisfied, that said John and his 

heirs, the plaintiffs, had for more than twenty years before the 

trespass complained of was committed, been in the uninter

rupted and adverse possession of said lot No. 14 exclusively 

and notoriously, and if the commission of the trespass was fully 

· proved, the verdict should be for the plaintiffs, otherwise it 

should be for the defendant. 

The jury returned a verdict for the plaintiffs, and the de

fendant filed exceptions to the admissions of evidence, and 
instructions and opinions of the Court. 

Wells argued for the defendants, contending: -

That the contract to purchase of Jeffries and others was 

improperly admitted. The plaintiffs claimed title by posses

sion,· and this paper had no tendency to prove the issue, but 

merely some claim under supposed owners. It was signed 

only by the father of the plaintiffs, and is no better than his 
declarations. 

That the instruction, that fencing was not necessary in order 

to acquire a title by adverse possession of land on which were 

no buildings, was erro11eous. Blake v. Freeman, 13 Maine R. 
130; Ken. Pttr. v. Springer, 4 Mass. R. 416. 

That the definition of dis seisin was erroneous. It allowed 

the statute of 182 l, c. 62, '§, 6, to act retrospectively; when it 
VoL. vm. 45 
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should have had but a prospective operation. Ken. Pitr. v. 
Laboree, 2 G reenl. 27 ;'5. 

The instruction, that the jury should take into consideration 

the character and standing of the witnesses was erroneous. 

If the character for truth is unimpeachable, every witness 
stands alike. 

That the possession of John Moore by the consent of his 
mother, could not disseise her. 

Taxes may legally be put to the owner or the occupant of 
land, and the assessment to one or to the other could not affect 

the question of disseisin. 
The heirs, and not the widow, succeed to the rights of an 

intestate in real estate. The possession of John Moore was 
that of all his brothers and sisters, and he could thereby ac

quire no title by disseisin against them. 15 Maine R. 455; 2 

Fairf. 309 ; 6 Pick. 135; 12 Johns. R. 367. 

F. Allen argued for the plaintiffs, and replied to the argu

ment for the defendants. The remarks of the Judge in re
lation to the weight of evidence, were, as was said, but com
mentaries upon the testimony, and not subject to exceptions, 
as matter of law. On this point were cited Ware v. Ware, 8 
Green!. 42, and Carver v. Astor, 4 Peters, l. 

The opinion of the Court was drawn up by 

SHEPLEY J. -This is an action of trespass quare clausum 
to recover damages for removing, on the 13th of May, 1841, 

a fence from lot No. 14, in the town of Gardiner, containing 

about five acres. Possession is sufficient to enable the plain
tiffs to maintain the action against one, who cannot show a 

better title. And they are under no necessity of proving, that 

they have been in possession claiming to own for more than 

twenty years except against one, who can exhibit a legal title. 

If the defendant therefore has not exhibited any legal title, and 
the plaintiffs and those, under whom they claim, have been in 
the exclusive and adverse possession for several years, it will 

not be necessary to determine, whether they fully proved such 
a possession for more than twenty years. 
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It appears from testimony introduced by the defendant, that 
Reuben Moore, the father of the defendant and grandfather 

of the plaintiffs, in 1798 owned lot No. 15, also containing 
about five acres, and that there was no fence between it and 
the adjoining lot No. 14; and that one third part of the ten 

acre lot, comprehending lots No. 14 and 15, was cleared, 

fenced, and occupied, by him; that he died in the year 1805, 

being at that time in the occupation of both lots ; that he left 

a widow and several children; and that the widow continued 

to occupy till 1808, when for the first time a fence was ex

tended round the whole of lot 14; and that it was cleared 

in 1810 ; that a suit was brought by the proprietor in 
1812, to recover it, without success; and that the son John, 
the father of the plaintiffs, took care of it. Charles Moore 

testifies, that John told him in 1822, that Mr. Vaughan said he 

should bring a new action for the lot unless some one would 

buy it, and wished him to buy with him; that in 1826 John 

claimed the lot, and said he had made a bargain with Mr. 

Vaughan for it; and that his mother said to John, she should 

do nothing about the lot, and that she concluded to give it up to 
John, who occupied it that year. Until this time the testimony 
in defence would be sufficient, if uncontradicted, to prove 
that the widow continued to occupy and claim the lot ; but it 
would not show, that any son had obtained by possession any 
claim even to improvements. And when the whole testimony 
is examined, there can be no reasonable doubt, that during the 
year 1826, and subsequently until his death, John occupied 
the lot and claimed to do so as his own under the contract, 
which in 1819 he had made with Mr. Vaughan to purchase it 
of Jeffries, the owner; and that the plaintiffs, as his heirs, 

continued that occupation until this action was brought. 

Had Else, the mother, acquired a title before she undertook 

to surrender her claims to her son John? Although a witness 
makes a general statement, that her husband occupied both 

lots at the time of his decease, when it is taken in connexion 

with the other testimony of the defendant, it clearly appears, 

that there was no such occupation or act of ownership on more 
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than the small portion first enclosed either by him or his widow, 

as would give notice of any adverse claim, until the whole was 

fenced in the year 1808. Until that time the greater part 

was uncleared, unimproved and unfenced, and there is no proof 

of any act of ownership upon it. The (;arliest period, at 

which a possession open, notorious, exclusive, and ad verse, 

could have commenced on lthc greater portion of the lot, was 

during the year 1808. · The defence docs not distinguish be

tween different· portions of lot 14, by attempting to show that 

the fence removed was from the part fenced and improved be

fore 1808; and the widow could not therefore have acquired 

a title against the true owner before the year 1826. When 

she surrendered her claims to her son John, there is no indica

tion of an intention either on her part or on his, that he should 

possess it for the benefit of all the heirs of the father. And 

this act of hers put an end to .her disseisin, or transferred it to 

her son John; and this she might do without any conveyance 

in wntmg. 'I'he deed of the 11th of February, 1841, from 

Else Moore and others to the defendant, could convey no title 
or interest what(;vcr, for the grantors had nothing to convey. 

And when John was in possession in 1826, under a contract 
to purchase of the owner, there was an end of all claims to 

hold it adversely either by him or those in possession anterior 
to him. They had abandoned or transferred their possession, 

and he had given a contract to purchase and was irnlding un

der it. Small v. Proctor, 15 Mass. R. 495. The possession 

of the plaintiffs, claiming under their father, was sufficient to 

enable them to maintain tbe action against the defendant, 

whether their father's exclusive possession commenced before 

1826 or not. 

It is not therefore necessary to examine or decide several 
points presented in the arguments. 

The contract of the 14th December, 1819, made by John 

Moore with the agent of the owner, was legally admissible in 

evidence for the purpose of shewing the character of his pos

sess10n. For this purpose his own acts and declarations, while 

in possession, may be given in evidence. Shumway v. Hol-
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brook, 1 Pick. 116. And this \Vas a subsisting and valid con
tract, while he was in possession. 

Exceptions overruled. 

INHABITANTS OF WAYNE versus INHABITANTS OF GnEENE. 

Domicil depends on residence and intention; both are necessary to consti

tute it; and where it is once fixed, it is to continue until a determination 

to reside elsewhere has been carried into effect. 

And in determining the intention of an individual, when he may move 

from one place to another, the character of his home, his mode of life, his 

habits; and his disposition, may apprnpriatcly be taken into consideration. 

To acquire a settlement by residence in a particular town, the person must 

actnally lrnve resided there continuously for the space of five years, 

intending to make that his home and place of residence. Occasional ab

sences, however, from there, for short periods, during tl,e time, witlwut any 

intention of taking up his abode elsewhere, or of abandoning his resi

dence there, would not interrupt the running of the five years necessary to 
gain a settlement. But if dnring any part of the five years, he had de

termined to abandon his residence, and had actually carried his determin

ation into effect, for ever so sho,t a period, it would prevent his gaining a 
settlement. 

'.i'ms was an action of assumpsit for supplies furnished the 
wife and children of John Butler, whose settlement was orig
inally in Leeds, and who was born in Leeds, September 2, 
1800. No question ·was made as to notice or reply, or the 
furnishing of the supplies as charged. 

The plaintiffs introduced testimony tending to show that 
John Butler was residing and having his home in Greene on 

the 21st of March, 1821, and the defendants also introduced 
testimony tending to show that he did not so reside in Greene, 

but in Turner, at that time, and the plaintiffs also contended · 
that said Butler was emancipated. before said twenty-first day 

of March. But the jury did not agree in relation to said resi
dence nor said emancipation, but found there was a continued 

residence of five years, commencing in February or March, 
1830, and terminating in March, 1835. John Butler was 

married in February, 1837, in Wayne. Jonathan Moore, a 
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witness for the defendants, testified that said Butler worked 

for him in Turner in 18;23, 18:2G, and about a fortnight in 

February, 18:J0, and made his home with him during those 

periods, 

Benjamin P. Rackley, a witness for the defendants, testified 

that said Butler came to his father, Benjamin Rackley's house 

in Greene, to work the last of February or the first of 

March, 1830, that he remained there the larger part of 1830, 

going away frequently, and staying a week or fortnight at a 

time ; that he remained in that manner till the last of May or 

first of June, 1831, when he became offended and went away 

and took a final leave of them, took all the clothes he had with 

him, say, a spare shirt and perhaps a spare pair of trowsers, 

and declared he should not work there any longer, and that he 

should commence a suit unless he was paid what he said was 

due to him that day. That he went to Jairus Phillips', Jr. in 

Turner, where he, Rackley, saw him, and where he had pre

viously resided; that on the first of July afterwards said John 
returned to the witness' father's, and wanted to work, and re
mained there until December, 1831, when he went to ,Villiam 

Mooers' in said Greene. 

Benjamin Rackley, a witness for the defendants, testified, that 
said John left his house the last days of May, 1831, and went 

to Turner, and said when he went away he should not come 

back again. 
Roderic Dillingham, a witness for the defendants, testified 

that tho last of May or first of June, 1831, he saw said Butler 

in Turner driving a team belonging to Jarius Phillips, Jr. 
of said Turner ; that said Butler went to Gilman's mills in 

said Turner, and got a load of boards, and he saw said But

ler going back to said Phillips' with said boards; that he had 

known him since he grew up; that he was in the habit of 

going back and forth, and had no home except where he drop

ped in. There was evidence that said Butler resided in Gieene, 

after he resided at said Rackley's, at said Mooer's and at John 

Quimbys, until December, 1835. That wherever he worked 

he was in the habit of becoming displeased and leaving his 
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work, sometimes for a week or more, and then of returning to 

it again. 

The defendants offered to prove by said Dillingham, that 

when he saw said Butler in said Turner, in May or June, 18:31, 

said Butler offered to hire with him, which was rejected by 

the Court. 

The said Butler was a witness for the plaintiffs. He testified 

as to his residence in various years in Greene. Said he resid

ed at said Racldey's two years, and at said Mooers' most four 

years, and also at said Quimby's, and without being absent from 

either place except for a few weeks at a time. 

W HinIAN C. J. presiding at the trial, instructed the jury, 

that the five years residence necessary to gain a settlement, 

musi be continued residence, and without any intention of 

making it temporary merely. That in determining whether 

Butler was a mere temporary resident or not they must look 

to all the circumstances proved, having reference thereto, and 

particularly to the evidence tending to .show that he had from 

boyhood, lived in Greene the greater part of his time. That 

if from the evidence of his early associations and habits of 

resorting to Greene, whenever he had done working out else

where for short periods, they should become satisfied, that he had 
intended to make Greene his place of residence and with such 

intentions that he had actually resided there continuously for the 

space of five years, he might be considered as having acquired a 

settlement there. That in such cases casual and fitful absences 

from there, for short periods, in the course of the five years, 

without any intention of taking up his abode elsewhere, or of 

abandoning his residence there, would not interrupt the rnnning 

of the five years necessary to gain a settlement. But if during 

any part of the five years, he had determined to abandon his 

residence, and had actually carried his determination into 

effect, for ever so short a period, it would prevent his gaining 

a settlement. If however they should be satisfied that he did 

quit Rackley's in the manner he, Rackley, has stated, they 

would consider his habits and disposition as proved, and judge 

whether he meant seriously to abandon his residence and take 
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up his abode elsewhere. If not, and his going to Turner, as 

stated by Dillingham and the Rackley's, was the eifoq of his 

habits and temperament, and merely casual and without any 

serious intention of abandoning his residence in Greene, it 

should not interrupt the running of said five years. 

The jury returned their verdict for the plaintiffs. 

To which rulings, instructions and refusal to receive evi

dence, the defendants excepted. 

Wells, for the defendants, said it was important to take into 

consideration the fact, admitted by all the witnesses, that But

ler, the pauper, had no particular place of abode, which he 

could call his own; that his home was, in the language of a 

witness, wherever " he happened to drop in." There was no 

place in Greene, which he could, with the least propriety, call 

his home. That town was no more his home, than any other 

town in the State, where he happened to be. It was wrong, 

therefore, to assume that to be his home., when he left there, · 

without an intention of returning, as the instruction does. It 

should have been, that if he went from Greene, with the de
sign of going to Turner, and without any intention of return
ing to Greene, that his home ceased to be in the latter town. 

If Butler had no intention to return to Greene; when he 

left there, his home ceased to be in that town. The fact of 

his leaving the town was clearly proved. The only farther 

inquiry was, did he then intend to return there ? To show his 

intention, his declarations on the subject were clearly admissi

ble. It was competent, also, to prove that when he · was in 

Turner, he wished to make that his place of abode, and all the 

home he had. It was proving an act accompanied with a de

claration. But even without any act, such declarations of inten

tion, or proof of facts showing an intention, are clearly admis
sible. Dillingham's testimony was improperly rejected. Gor
ham v. Canton, 5 Green!. 266; Baring v. Calais, 2 Fairf. 

463; Thomaston v. St. George, 17 Maine R. 117; Cam
bridge v. Lexington, 2 Pick; 536; 1 Stark. Ev. 47; 2 Stark. 

Ev. 146; Haynes v. Rutter, 24 Pick. 212; Thorndike v. 
Boston, 1 Mete. 242. 
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Emmons and May, for the plaintiffs, contended that the 
tejection of the testimony, and the instructions to the jury, 
were right. 

Working at service in a particular town is no evidence, that 

he intended to make that his home. Dillingham's testimony 
w.as irrelevant and immaterial, and was therefore properly ex
cluded. Knox v. Waldoborough, 3 Green!. 455; Parsons
field v. Kennebunkport, 4 Green!. 47. The instructions were 

in accordance with former decisions of this Court. Thomas
ton v. St. George, 17 Maine R. 117; Parsonsfield v. Per
kins, 2 Green!. 411 ; Boothbay v. Wiscassett, 3 Green!. 354. 

The opinion of the Court was afterwards drawn up by 

TENNEY J. -This action is brought to recover remunera

tion for expenses incurred in the support of the wife and 

children of one Butler, who is alleged to have his settlement 

in Greene. 

The verdict was for the plaintiffs, on the ground, that Butler 
had acquired a settlement in Greene by a continued residence 
therein for five years, commencing in February or March, 

1830, and ending March, 1835. Evidence was adduced by 

the defendants tending to show an interruption of this sup
posed continued residence from the last of May or first of 
June to the first of July, 1831, and evidence of a counter 
character; particularly from the pauper himself, was introduced 

,,,; 

by the plaintiffs. It was not in controversy, that the pauper 
was absent from Greene at the time referred to, but whether 
with an intention of abandoning that town as his home, was 

the point in issue. 
Domicil depends on residence and intention. Both are 

necessary to constitute it; and when it is once fixed, it is to 

continue, until a serious and deliberate determination to reside 
elsewhere, is actually carried into effect. Absences of longer 

or shorter duration from one's usual home, often occur, and 

the domicil remains unchanged. · 

Residence and change of place are facts which are obvious, 

and cannot be mistaken; but in fixing a domicil, they are un-

VoL. vm. 46 
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important, unless accompanied by the intention of remaining, 

or of removing not to return, which are more uncertain, and 

often to be found in a variety of circumstances having a nearer 

or more remote bearing upon the question. 
An individual under excitement, and the dominion of angry 

feelings may express a full determination to leave his residence 

and the town in which it is situated, and a temporary absence 
may thereupon follow, and still his domicil may not be chang
ed thereby. Those knowing his temper and habits may be 

thoroughly satisfied, that his intention was not such as he de.: 

dared. Early attachments to a place of residence, connexions 

of blood or affinity, ties growing out of the acquaintances form

ed in youth, often bind one to a particular spot, and induce him 

there to pass his moments of leisure, especially when he has 
no family located in another place. And these are circum
stances material in determining the intention of the individual 

thus influenced, when he may move from one place to another. 
The character of his home, his mode of life, his habits and his 
disposition, may be important aids in coming to a result on the 
question of intention. The removal accompanied with the 
declaration of a resolution to abandon his residence, of a per
son possessing known decision of character, firmness of pur

pose, not subject to sudden excitement, generally believed to 
carry into effect his expressed intentions, would and ought to 
make an impression on the mind different from similar declara
tions and acts of one of an opposite character. We think the 

instructions to the jury were correct. 

It is insisted that the testimony of Dillingham, of the offer 
of the pauper to hire with him in May or June, 1831, in 

Turner, was improperly excluded. It is settled, that when one 

is doing a certain act, declarations of his motives and inten

tions at the time are admissible. It is part of the res gestae. 
At the time the individual is actually leaving the place whore 
he has resided, when he ~annot foresee the consequences of a 
declaration of his intention, and there is no apparent induce

ment to speak falsely, such declarations are a part of his acts, 
and are important evidence. But when he is doing no act, 
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in itself indicative of a change of place, for one purpose or 

.another, we are not aware that the verbal expression of his 
intention can be received. The cases show that such testi

mony is proper only as accompanying the act, which act is 

material to the issue, and without the act it is not evidence. 

We are unable to see how this evidence could have aided 

the jury, if allowed to be laid before them. It seems to us 
irrelevant. The Court are to judge of the relevancy, and the 
jury of the effect of evidence. A person may be absent 
weeks, months and years and his domicil remain unaffected, 
and no tie which binds him to his home in the least degree 

weakened. That this pauper was absent between May and 
July, 1831, was not disputed; but the question was, as to the 
intention which he entertained in his absence, on the subject 

of leaving his former home ; and his offer to hire in Turner 

we think would not tend to settle that question. 

Neither do we see that the testimony offered and rejected 

conflicts at all with the statement made by the pauper. From 
the report of the evidence he said nothing of that offer, and 

on that ground the ruling is not subject to objection. 
Judgment on the verdict, 
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CHARITY VANCE versus ROBERT VANCE. 

In the .St. 1821, c. 40, "concerning dower," the word jointure was used 

in ite wi,ll known and established legal sense; and must be a freehold es• 

tate in la,ncls or tenements, seemed to the wife, to take effect on the de
cease of _the husband, and to continue during her life at the least, unless she 
be herself the cause of its determination. 

But by that statute no jointure can prevent the widow from having her dower, 
unless made before marriage, and with the consent of the intended wife. 

A legal jointnre cannot be composed partly of a freehold, and partly of an 

annuity not secured on real estate. 

Marriage is a good consideration for ante-nuptial contracts, anJ they are 

binding upon the parties, when fairly made, although there be no trustee 

or third party named in them. 

There can be no estoppel by executory covenants not to claim a right which is 

first to accrue afterwards. 

It is only where there is a warranty of title, that covenants can operate to bar 

or rebut a future right not then in existence. 

The covenant~ of the wife with her husband, before the marriage, that she 
wil/ not claim dower in his estate, cannot operate by way of release, estop
pel, or rebutter, to bar her of her dower. 

If the widow, after the decease of her husband, refuse to receive the pro
vision made for her as the consideration of her covenants, this, too, would 
prnv,ent the ,covenants from ,depriving her of her dower. 

THE demandant, in her writ, claimed dower in the premises, 
as the widow of William Vance, deceased. She proved the 
marriage, seisin of the husband during the coverture and until 
his death, and a demand of dower of the defendant, as tenant 
of the freehold. 

The tenant then read in evidence an indenture between the 
deman<lant and the said William Vance, of which a copy of 
the material parts follows. 

"This indenture of two parts, made the fourth day of 
August, in the year of our Lord one thousand eight hundred 
and thirty-two, by and between William Vance of Readfield, 
in the county of Kennebec, Esquire, of the first part, and 
Charity Stafford of said Readfield, single woman, of the se
cond part, witnesseth, that for and in consideration of a mar
riage intended to be shortly had and solemnized between the 
said William Vance and the said Charity Stafford, and the sum 
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of one dollar to be had and received by the said William 
Vance, as a marriage portion with the said Charity Stafford, 
and for that a competent jointure may be had, made and provid

ed for the said Charity Stafford in case the said marriage shall 
take effect, and for the settling and assuring the lands or tene
ments hereinafter mentioned, and other pecuniary compensa

tion, to and for the use of her the said Charity Stafford, agree
ably to the terms and for the purposes hereinafter mentioned, 

limited and declared, pursuant to the agreement made upon 
the contract of the said intended marriage, he, the said William 

Vance, hath granted, bargained, alienated, and confirmed, and 

by these presents doth grant, bargain, alienate and confirm 
unto the said Charity Stafford, to have and to hold in her ac
tual possession, a certain piece or parcel of land, with a dwell

inghouse thereon, situated in said Readfield, ( described.) To 

have and to hold the said demised premises with their appur

tenances to her, the said Charity Stafford, and assigns, for their 

use and benefit as hereiuafter mentioned, limited, expressed and 

declared, that is to say, to remain for the use and behoof of 

the said Vance and his heirs until the said marriage between 
him and the said Charity Stafford, his intended wife, shall be 

had and solemnized, and from and after the solemnization 
thereof, to the use and behoof of the said Charity and her as
signs, for and during the natural life of him, the said William 
Vance, and afterwards so long as she shall remain his widow, 
single or unmarried, only reserving to the said Vance the priv

ilege during his natural life, in trust for her and for her use and 
benefit, to preserve and support the same and to prevent waste 
or destruction thereof, and to make such additions and im
provements on the same, for the benefit of the said Charity, as 

he may think proper, all of which is to be for her use and 
benefit so long as she remains his widow, single or unmarried, 

and no longer. And also the said Vance has agreed and doth 

hereby agree that the said Charity shall have paid her out of 

his estate, by his heirs, executors or administrators, the sum of 
one hm1dred dollars a year, from and after his decease, to be paid 

in semi-annual payments, so long as she shall remain his 
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widow, single and unmarried. The aforesaid rents, tenements, 

and sums of money to be for her jointure and in full satis

faction of her dower or thirds which she may claim or have in 
any lands, tenements, or hereditaments whereof or wherein he, 

the said William Vance, shall at any time during his life be 

seised or possessed of; and the said Charity on her part, in 
consideration of the jointure aforesaid and a bond bearing even 

date with this instrument, made and delivered to her by the said 

Vance in the penal sum of ten thousand dollars, conditioned for 
the quiet enjoyment of the aforesaid premises and the payment 

of the one hundred dollars a year, to be paid in semi-annual 

payments for the term aforesaid, hereby agrees and solemnly 

obligates herself never to demand, or receive, nor suffer any 
one for her or in her name,, to demand or receive, any dower 
or thirds in any property, lands, tenements, or hereditaments 

which the said Vance may be seised or possessed of during 

his lifetime or die seised or possessed of. In witness whereof 
the parties aforesaid have hereunto interchangeably set their 

hands and seals, this day and year last aforesaid.'' 
This instrument was signed and sealed by the parties, was 

witnessed, and delivered to the said Charity Stafford a few 
days before their marriage. 

On August _18, 1841, the administrator of the estate of 
William Vance offered to the plaintiff performance of the said 
indenture, and notified her that the house named therein ,vas 

ready for her, but no money was produced. She replied, that 

she would have nothing to do with it. 
The counsel for the defendant contended,· that the instru

ment made provision for the plaintiff in the nature of a join

ture; or if not, that it contained covenants, grounded on a 

valuable consideration, which barred her of dower in the es-. 

tate of said William Vance. 

WHITMAN C, J. intimated a different opinion, and the de
fendant consented to be defaulted, reserving liberty to move 

to have the default taken off, in case the whole Court should 
be of opinion, that the indenture did provide for her a join~ 
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ture, or contain covenants, which would bar the plaintiff of 
her claim to dower. 

Bradbury and Morrill argued for the tenant, and contend
ed, that the demandant was not entitled to recover, because 
she had barred herself of dower according to the well settled 

and established rules of law. 

She was barred by the jointure secured to her by her ex
pected husband, and accepted by her, shortly before the mar

riage. The jointure is good, and comes within the defini
tions found in the best authorities. Co. Lit. 36, b; Vernon's 

case, 4 Coke's R. 1 ; Moore, 103; Leon. 311 ; Bae. Abr. Join
ture, B ; M' Cartee v. Teller, 2 Paige, 511 ; Same case, 8 Wend. 
267. An estate for life unless she determines it by her own 

act, is a good jointure. Same authorities, and 1 Cruise, Dow
er, c. 5, '§, 20; Jointure, c. 1 ; 2 Bl. Com. 124 ; Bracton, 

202; Hastings v. Dickinson, 7 Mass. R. 153; Gibson v. 
Gibson, 15 Mass. R. 106. There is no distinction between 

an estate for life and during het widowhood. They are alike 
a bar to dower. 4 Dane, 683 ; .M' Cartee v. Teller, 8 Wend. 

267. When the jointure is granted and accepted before mar

riage, as in this case, no acceptance after the death of the 
husband is necessary. Acceptance afterwards is necessary only 
when the jointure is granted during the coverture. A jointure 
made and accepted before marriage could not be waived and 
dower claimed after the death of the husband. Co. Lit. Tit. 
5, '§, 41. Our statutes have not changed the law in this re
spect, as it was before their enactments, since the St. 27 Hen. 

8, c. 10, '§, 8. 
But if the demandant is not . barred of her dower by the 

provision made and accepted as a jointure, she is effectually 
estopped and barred by her covenants in the indenture between 

herself and her late husband before the marriage. If she re

covers her dower, the representative of her late husband, will 

be thereby entitled to recover of her the amount of the dam

age sustained by such recovery. This operates as a bar and 

rebutter to all claim in this suit. Gibson v. Gibson, 15 Mass. 
R. 106. 
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Wells argued for the demandant, and insisted, that the de•' 

fence set up was wholly insufficient to preclude the plaintiff 

from maintaining her action. 

Our statute in force at that time on this subject, St. 1821 7 

c. 40, provides that she may be barred of dower only " where 

such widow, by her own consent, may have been provided for 

by way of jointure, prior to the marriage." To bar her of her 

dower, it must be a bar to dower at common law, modified by 

the St. 27 Hen. vm, c. 10. The smallest estate which can 
operate as a bar to dower by way of jointure, is a life estate, 

Co. Lit. 36 ; 2 Bl. Com. 133. Hastings v. Dickinson, 7 
Mass. R. 153.. And the estate must not be fettered with any 

conditions. I Roll. Ahr. 652; Co. Lit. 36. Here a ,·cry im

portant condition was imposed. If one condition may be 

imposed, another may be, and thus the object of the law be 

entirely destroyed. It is said, that it is sufficient, if the estate 

is for life, unless she determines it by her own act. This qual

ification does not apply to the nature of the estate granted as 

a J0111ture. Thnt must be for life at least. It applies only to 
some after act of her own, as by joining in an alienation of 

the estate by fine and recovery in England, or by deed with 

her husband here. Co. Lit. 36, There was no acce'ptance in 
this case to bar the dcmandant. An acceptance, to have that 
effect, must be after the right of dower has accrued. To 

make an estate during widowhood a bar of dower, she must 

accept such estate after her right to dower has actually accrued 

by the death of the husband. 4 Kent, 55, 56, and cases cited. 

And this is laid down as law in the cases cited for the tenant 

in 2 Paige, 511, and 8 Wend. 267. And the jointure must 

be a fair equivalent for dower, both at law and in equity. 4 
Kent, 56 ; Co. Lit. 37. 

The demandant is not estopped from recovering her dower 

by any covenants in the inJenture. 

No right can be released, until it has accrued. This inden-

ture was made before marriage, and she had no contingent, or 

possible claim to dower in this estate. If this is an estoppel, 

then any agreement under seal must also be an estoppel. It is 
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the contract of marriage made afterwards, which gives the 
claim to dower. 

But had this been such jointure as would have barred the 
demandant of dower, at its inception, it could have no such 

effect now. Where the consideration, or any portion of it 
fails, the right of dower accrues. Hastings v. Dickinson, 7 

Mass. R. 153; Gibson v. Gibson, 15 Mass. R. 106. The 
demandant has received nothing, although the time of pay
ment had long been past before dower was demanded. A 
mere offer to pay, without the production of any money, is not 

a tender. 

The opinion of the majority of the Court, TENNEY J. giving 
no opinion, was prepared by 

SHEPLEY J. -The statute of 1821, c. 40, <§, 6, provides, 

that the widow may claim dower in lands, tenements and here

ditaments, of which the husband was seised in fee, either in 

possession, reversion or remainder, at any time during the mar
riage, except where such widow by her own consent may have 
been provided for by way of jointure prior to the marriage; or 

where she may have relinquished her right of dower by deed 
under her hand and seal. The word jointure must have been 
used in its well known and established legal sense. As in
troduced by the statute of 27 Hen. 8, c. 10, <§, 6, the definition 
of a legal jointure was given by Coke, and the requirements 
to constitute one stated, in his commentary on that statute. 
Co. Lit. 36, b. It must be a freehold estate in lands or tene
ments secured to the wife, and to take effect on the decease 

of the husband, and to continue during her life at the least, 
unless she be herself the cause of its determination. As early 
as 1647, it was ordained by a colonial regulation, that every 
married woman, " that shall not before marriage be estated by 
way of jointure in some houses: lands, tenements or other here

ditaments for term of life," shall have her dower. There 

does not appear to have been any modification or repeal of that 
ordinance in the revision of the statutes in Massachusetts in 

the year 1799. And the statute of 27 Hen. 8, c. 10, with 

VoL. vm. 17 
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the definitions and constructions appended to it by text writer&· 

and decided cases, aud as modified by this ordinance, must be 

regarded as tbc foundation of the c1rnctment in the statute of 

this State. It is true, that there are important diflE:renccs in 

the law of jointure between the English statute and that of 

this State. By tbe former a jointure made in conformity to its 

provisions would not be binding on the wido,v, ,,ithout her 

consent, if made before marriage ; and also if made after mar

riage and assented · to by the widow, after the · death of her 

husband. But by the latter, no jointure could prevent the 

widow from claiming her dower, unless made before marriage 

and with the consent of the intended wife. There is however 

no authority in either of them for considering, that a legal 

jointure can be composed partly of a freehold estate and 

partly of an annuity not secured on any estate. It may be 

true, that the estate secured to the widow in this case by the 

ante-nuptial agreement or deed of the fourth of August, 1832, 
although limited durante vidnitate, would have constituted a 

good jointure within tho statute of this state, if the widow 

before her marriage .ha<l con:,ented to receive it as such. But 

it is not necessary to decide this point ; for it is not the estate 

alone, that she consents to receive as a jointure, and in satis

faction of dower.. The deed recites, that " the aforesaid rents 

tenements, and snms of money to be for her jointure and in full 

satisfaction of her dower;" aucl she covenants in consideration 

of the jointure aforesaid, composed of the estate and annuity 

together, never to d:rnaud her dower. And the Court cannot 

say, that slie was provided for by way of jointure, tl1at is, by 

an estate for life in lands or tenements, by her own consent 

before marriage. 

It is contended,. that if the widow be not barred of her 

dower by the estate conveyed as a jointure, she is by her cov

enants in th'e deed. Marriage is a good consideration for 

ante-nuptial contracts, and they are binding upon the parties, 

when fairly made, although there be no trustee or third party 

named in them. Wood v. Jackson, 8 Wend. 9. Roane' s 
Ex. -v. Hern, l Wash. C. C.R. 47. The widow in consider-
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ation of the estate and of a bond providing for the payment of 

an annuity cf one hundred dollars a year, "agrees and solemn

ly obligates herself never to demand or receive, nor suffer any 

one for her or in her name to demand or receive, any dower 

or thirds in any property, lands, tenements, or hereditaments, 

which the said Vance may be seised or possessed of during his 

lifetime, or die seised or possessed of." The history of the 

law shows the occasion of the enactment of the statute of 27 

Hen. 8, c. 10, and exhibits the legal difficulties, which prevent

ed the wife from barring herself of dower by any acts of her 

own. These were, that-no right could be barred until it had 

accrued. That no right to an eslate of freehold could be 

barred by a collateral satisfaction. That a release before mar

riage could not be effectual, because at the time of making it, 

she had no title to dower, and the release could not bar a 

right, which accrued afterward. And during the marriage she 

had no legal capacity to execute one. The covenants cannot 

therefore at law be pleaded as a release, for the release itself 

would not be effectnal. And it was so decided in Hastings 
v. Dickinson, 7 Mass. R. 133. An attempt was afterward 

made to make them effectual by way of estoppel; but the 

Court decided, that there could be no estoppel by an execu
tory covenant. Gibson v. Gibson, 15 Mass. R. 106. And in 
that case the Court say, they have considered, whether the 

covenants might avail by way of rebutter, and conclude, tha_t 

they were not extinguished by the marriage; but that they 

could not so operate in that case, if there had been a failure of 

consideration. In this case there is no failure of consideration. 

If the widow has not received the benefit of the consideration 

for her covenants, it is because she chose not to receive it. 

But it is only where there is a warranty of title, that cove

nants can operate to rebut or bar a future right not then in ex

istence. Co. Lit. 265. JJicCrachen v. Wright, 14 Johns. R. 

I 93. There is however another difficulty in considering the 

covenants as a bar. The widow has rejected the provision in 

the deed, and has neither taken the profits of the estate, nor 

received the annuity. The estate of her late husband has had 
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the benefit of this rejection; and has in effect received, by not 

being obliged to part with them, the income of the e,tate and 

the amount of the annuity; which must be taken into con

sideration in estimating the damages, which may be claimed 

for a breach of the covenants. It was said in the case of Gib
son v. Gibson, that at most, the widow would be liable only 

in an action on the covenants for the difference between the 

value of the dower and the provision made for her by the deed. 
And it cannot be justly claimed, that she should lose the in

come of the estate and the annuity, and still be deprived of 

her dower, by allowing the covenants to be pleaded by way of 

rebutter. 
Judgment for derncmdant. 

JoHN A. FRENCH ~ ux. ,Sf al. versits THoMAs RoLLINs. 

,vherc one enters into the actual possession of land undor a deed thereof' 
· in fee, and holds the same premises adversely to the claim of any one else, 

he thereby commits a disseisin against the title of any one not recognizing 
the right of his granto! to convey to him in fee. 

If a tenant by the curtesy makes a conveyance of the ostatc in frc, he there
by creates a forfeiture of his estate, and the reYersioner has an immediate 

right of en try. 

Prior to the late ravision of the statutes, there was no provision that the 
right of entry of heirs should be extended to twenty y~ars next after the 

time when an intervening estate would bave terminated by its own limita

tion, notwithstanding any forfeiture thereof. 

WRIT of entry, demanding the southwest quarter of lot 

No. 106, in Belgrade. The facts, pertinent to the questions 
decided, appear in the opinion of the Court. A nonsuit was 

ordered by consent, which was to be set aside, if the demand

~nt was entitled to recover. 

Vose Sf- Lancaster, argued for the demandants, and in their 

arguments cited Brown v. Wood, 17 Mass. R. 68; Barnard 
v. Pope, 14 Mass. R. 434; Shumway v. Holbrook, I Pick. 

P4; Stearns, 33; Co. Lit. 181 (a), 257 (b); Ken. Pur. v~ 
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Springer, 4 Mass. R. 41 G ; Boston Mill Car. v. Buljinch, 6 

Mass. R. 229; Little v. Libbey, 2 Green!. 242; 1 Johns. R. 

156; 9 Johns. R. IG:3; 4 Taunt. 16; l Cowp. 62; _Millay v. 

Millay, 18 Maine R. 387; 8 Johns. R. 262; 4 Kent, 30; 
Davis v. Mason, l Peters, 503; Tilson v. Thompson, 10 

Pick. 359; Wells v. Prince, 9 Mass. R. 508; Bruce v. Wood, 
1 Mete. 542; Melvin v. Pro. Locks ~ Canals, Sfc. 16 Pick. 

137, and 17 Pick. 255; Wallingford v. Hearl, 15 Mass. R. 

471 ; Stevens v. Winship, 1 Pick. 327; 12 East, 141; Small 
v. Proctor, 15 Mass. R. 495; 4 Kent, 482; Stearns v. God
frey, 16 Maine R. 158; Alden v. Gilmore, 13 Maine R. 178; 
Peters v. Foss, 5 Green!. 182. 

Wells argued for the tenant, and cited Melvin v. Pro. L. Sf 
C. on Merr. River, 16 Pick. 137 ; Plowden, 353; Angel on 

Lim. 152; St. 1821, c. 72; Poignard v. Smith, 6 Pick. 173; 
Co. Lit. 29 (b). 

The opinion of the Court was drawn up by 

WHIT MAN C. J. - It appears that the original right to the 

premises demanded was in the Proprietors of the Kennebec 

purchase; and that those proprietors, in 1795, in a partition 

by them made, assigned to the right of John Hancock, one of 
those proprietors, he then having deceased, lot numbered 106, 
of which the demanded premises are a part; and that the title 

to the same came by descent to Lucy Spear, wife of Samuel 

Spear. She deceased in 1810, leaving the demandants, her 
children by the said Samuel, her only heirs; and the said 

Samuel as tenant by the curtcsy, who lived till 1821, or 1822. 
On the thirtieth of January, 1813, Samuel Spear made 

a deed conveying the demanded premises in fee to John Rol

lins, the father of the tenant, at that time in the actual pos

session thereof. John Rollins has since deceased, leaving the 

tenant his heir. From the time of receiving his deed till his 

decease, two or three years since, John Rollins continued in 

the actual and notorious possession of the premises, so con~ 

veyed to him, and transmitted the same to the tenant, who 

has since continued so to possess the same. John Rollins, after 
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receiving his deed, must be regarded as having held the same 

premises adversely to the claim of any one else; and thereby 

to have. committed a disseisin u~ainst the title of any one not 

recognizing the right of his grnntor to convey to him in fee. 

This disseisin was continued by the said John and the tenant 

down to the time of the institution of this suit; and is relied 

upon by the tenant in his defence. 

Samuel Spear, when he made his said deed, being but a 

tenant by the curtesy, thereby created a forfeiture of his es

tate ; and gave his children, the plaintiffs, an immediate right 

of entry. 2 Inst. 252, a; Cruise, Title V. Curtcsy, ch. 11, 

s, 36. Prior to the revision of the statutes, which took place 

since this action was commenced, there was no provision that 

the right of entry of heirs should be extended to twenty 

years, next after the time when an intervening estate would 

have terminated by its own limitation, notwithstanding any 

prior forfeiture thereof. By the statute of 1821, c. 62, s, 4, 

it is provided, that no person, unless by judgment of law, shall, 

at any time thereafter, make any entry into any lands, tene
ments or hereditaments, but within twenty years next after his 

right or title first descended or accrued to the same. The 

right of entry of the plaintiffs having accrued in 1813, twenty
eight years before the time of the commencing of this suit, they 
must be deemed to have been barred of a right to maintain the 
same. 

But, if the principle of the provision in the Revised Statutes 

had been in operation, it does not appear, by the case us made 

out, that the plaintiffs' right of entry would have remained to 

them. The time when tbeir father died is not precisely ascer

tained. It was in 1821 or 1822. It may have 0een in 1821, 

and before March of that year, and so after the lapse of twen

ty years. It would have been incumbent on the plaintiffs, 
under this provision, to have: proved that it was within twenty 

years before the entry by them made, which they have not 
done, 

Nonsuit confirmed. 
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CHARLES_ L. EusTis versils ABIEL H_-1.LL ~ als. 

Where the plaintiff, being then the owner of a township of wild land, 
made a contract with r person to erect a mill and barn thereon, and before 
these were finished, three of the defendants went to explore the land with 
the view of purchasing it, and stated to the contractor, that "if they should 
purchase, they wished hirn to carry out th~ contract he had made with the 
plaintiff, in the smne way as if the plaintiff had continued to own the land;" 

and the purchase was made by all· the defendants; and afterwards two of 
them signed a paper, directed to the plaintiff, wherein it was stated, that 
"agreeable to our understanding we believe it right you should account to'' 
the contractor for a certain specified amount, "it being due ltin,from you or 
us;" and the plaintiff tben paid that sum and brought tbis suit therefor; 
it was held, that the action could not be maintained. 

ExcEPTIONS from the Middle District Court, REDINGTON J. 
presiding. 

Assumpsit against Hall and nine others .. 

The plaintiff was formerly owner of a township of wild 

land, and had contracted with one Hanscom to erect a barn 

and a mill thereon. While Hanscom was progressing with th·e 

work, three of the defendants went to explore the tract with 

a view (as they said) to purchase it joinfly with the other de

fendants, and they there told Hanscom, that, '' if_, they should 

purchase, they wished him to carry out the contract he had 
made with the plaintiff in the same way as if the plaintiff had 
continued to own the land." The defendants soon afterwards 
made the purchase. Hanscom was called by the plaintiff and 
testified, that after the purchase he expended, in completing 
the erection $25,68; that in making this expenditure he con

sidered himself as acting for the defendants, and charged the 
bill to "owners of Eustis tract ;" that the plaintiff told him he 

must look to the defendants for the pay, and that it was un

derstood and agreed between the plaintiff and himself, at the· 

time the said purchase was made, that the plaintiff was not to 

be liable to him for the subsequent expenditures. The plain

tiff then read a paper signed by two of the defendants of the 

· follo,;ing tenor: - "Mr. Charles L. Eustis. Sir. Agreeable 

to our understanding, we believe it right you should account 

to J. B. Hanscom for the following ~rticles : -
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" The mill saw 7 ,00 
"Also the nails used for the barn 18,68 

it being due him from you or us. 

1834." 

25,68 
Farmington, December 25, 

Hanscom afterwards presented the paper to the plaintiff and 

received from him the amount therein mentioned, in payment 

for the bill. It is to recover back this money that this action 

is brought. 
The plaintiff then offered to prove that the subscribers to 

that paper were duly authorized to act in the matter in behalf 
of all the defendants, and there proposed to rest his case. 
Hereupon the Judge expressed an opinion that the evidence 

did not show any sufficient authority in the plaintiff to pay the 

money on account of the defendants, and thereby to constitute 

himself their creditor. A nonsuit was thereupon ordered, and 
the plaintiff filed exceptions. 

]Ylc' Cobb, for the plaintiff. 

Lancaster, for the defendants. 

The opinion of the Court was afterwards drawn up by 

WHITMAN C. J. - There does not seem to be sufficient 
evidence of pri\·ity of contract be.tween the plaintiff, in this 
case, and the defendants, to create a liability on their part. 
The memorandum introduced shows, that the two individuals, 
who signed it., were of opinion that the amount due to Hans

com ought to be paid, either by them or the plaintiff, and 

that they thought it belonged to the latter to pay it. He there

upon paid it. The plaintiff's chief reliance, must have been 

upon the testimony of Hanscom, who says, that three of the 
ten defendants, while exploring the tract of land, on which the 

expenditure was about to be incurred, said to him, that, if they 

bought it, they wished him to carry out the contract, he had 
made with the plaintiff, in the same way, as if he should con
tinue to own the land. This was but the expression of a wish, 
on their part, without evidence that they had any authority to 
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make any contract whatever, that should be binding upon the 

others. Hanscom, however, as he says, after he found that 
they had made the purchase, understood that he was at work 
for them, and was to look to them for his pay. Whatever 
evidence there was, then, tending to prove a contract, if it 
can be considered that there was any at all, was to that effect 
only as between the defendants and Hanscom. The evi

dence, that, at the time of the purchase by the defendants, or 

at any other time, it was agreed between them and the plaintiff, 

that they were to assume his contract with Hanscom, was very 
limited, to say the least of it. It could not therefore be con

sidered that the defendants were ever originally all jointly lia

ble to pay the amount claimed either to Hanscom or to the 

plaintiff; and there is as little reason to infer, that the plaintiff 

paid the amount due to Hanscom at the request of the defend

ants, with an understanding on their part, that it was to be for 

their benefit, or on their account. The exceptions are there

fore overruled and the nonsuit confirmed. 

HowARD PETTENGILL, Pet. for cert. versus CouNTY CoM
MissrnNERs OF KENNEBEC. 

It is not necessary, that the common convenience should be promoted, in 
order to authorize the establishment of private waJS-

By the St. 1839, c. 367, "limiting the powers of County Commissioners," 
they were deprived of all power to lay out roads, except where the road 
should connect one town or plantation with another, or where a town 
should have refused to lay out a private way from a town or county road 
to the lot or lots of land, on which the petitioners should live. 

While that statute was in force, the mere refusal of the selectmen to lay 

out a private way, where the town had not acted in the matter, did not give 

jurisdiction of the subject to the County Commissioners. 

The County Commissioners had no power to establish or act upon private 

ways unless it appeared that the petitioners lived upon the lot or lots, 

which were to be opened to a town or county road. 

Tms was a petition for a writ of certiorari to quash cer

tain proceedings of the County Commissioners of this county. 

VoL. vm. 48 
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It appeared, that the proceedings complained of were found-· 
ed on a petition from Howard Pettengill, and. Howard Pet
tengill, Jr. to the Commissioners, in December, 1839, setting 
forth that on Sept. 1, 1839, " they made application in writ

ing to the Selectmen of the said town to lay out a road from 

their farm in Vassalborough, in a direction to intersect the pub

lic road, in such place as the public good may require, for the 
convenience and accommodation of the petitioners ; that said 
application was duly presented to said Selectmen, who, on the 

20th of said September, unreasonably refused and neglected 
to lay out said road ; whereby your petitioners suffer great de

lay in getting from their farm to the public road aforesaid ;" 
and praying that the same might be laid out and established. 
After the parties interested and the County Attorney had been 

notified and heard, in August, 1840, the Commissioners ad

judged, " that common convenience and necessity do not re

quire that the road prayed for by said petition, be located and 
established." And at the· December term, 1840, the County 

Commissioners "ordered said report to be accepted and re
corded, and the petitioners aforesaid to pay in to the treasurer 
of said county the sum of thirty-one dollars and seventeen 
cents, that being the amount of costs expended by said county 
in and about said petition." 

Howard Pettengill presented his petition to this Court, pray
ing that a certiorari might be granted, in order that the pro
ceedings of the Commissioners might be quashed, for these, 
among other reasons. 

I. It does not appear by the record aforesaid, that said Com

missioners adjudged reasonable or unreasonable the refusal of 

the Selectmen of Vassalbornugh to lay out said road. 

2. It appears by the record aforesaid, that the said Commis
sioners had no jurisdiction of the case presented. · 

At the May Term of this Court, 1842, it was agreed by the 
counsel, that. the case should be argued in writing, and the ar
guments were afterwards furnished. 

The case was very fully and ably argued, but as the statute, 

on the construction of which the case mainly turned, continu-
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e d in existence but a very short time, and as the arguments 

cannot well be condensed, they will be but briefly noticed. 

JJic Cobb, for the petitioner, said that where it appeared by 
the records that the Commissioners had no jurisdiction, a cerN
orari would be granted as a matter of course. Inhabitants of 
Pownal, petitioners, 8 Green!. 271. 

The Commissioners had no jurisdiction. By the stat. 1839, 
c. 367, their powers are limited to cases i_n which towns or 

plantations shall refuse " to lay out," &c. It does not extend, 

like the stat. 1821, c. 118, to a refusal by the Selectmen, as 

well as by the town. The petition to the County Commission
ers was entered after the act of 1839 had taken effect. 

It does not appear from the records, that the road prayed for 

was from some town or county road to the lot of land on 
which the petitioners lived, as the statute requires. And in 

fact they did not live upon it. 
They had no jurisdiction, because the record does not show 

that the Selectmen unreasonably delayed or refused to lay out 
the way. State v. Inhabitants of Pownal, 10 J\faine R. 24; 

Clark v. Rockwell, 15 Mass. R. 221 ; Williams v. Blnnt, 2 

Mass. R. 207; Bank of Cwnberland v. Willis, 3 Sumn. 472. 

G. JJ1. fVeston, County Attorney, for the respondents, said, 
that the statute of 1839 was a very short one, very brief in its 
expressions, and, critically considered, somewhat incorrect, and 
inartificial in its terms. Brnt its fair•construction does not limit 
the right of appeal in the manner contended for by the peti
tioner. It was intended to confine the original jurisdiction of 
the County Commissioners to roads which were properly public 

highways, or county roads, and to restrain them from laying 

out roads wholly within any town, by virtue of their original 
authority. It did not intend io alter the existing laws as to 

appeals in cases of town or private ways. The refusal of the 

town or plantation to lay out a way, must be understood as a 

refusal by town authority, including both the laying out, or re~ 

fusal by the Selectmen, and acceptance by the town. 
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The language made use of, on a fair construction, shows, 

that the petitioners did live on the land - that it was in their 

personal occupation. 
As to the objection, that they had no jurisdiction because 

the record does not show that the Commissioners adjudged the 

refusal to be unreasonable, it is sufficient, that there is a wide 

distinction between the cases cited and the present one. In 
them, the controverted jurisdiction was over parties, against 

whom, if it existed, it was adverse. Hore the jurisdiction, as 

against the petitioners for the road, who arc the present peti

tioners, resulted from their own act, and became absolute, when 

they filed a petition, averring facts sufficient to give jurisdic
tion to tho Commissioners, whether their averment was true or 

false. 

The opinion of the Court was delivered J unc 3, 1813, by 

SHEPLEY J. -Tho petitioner, with another, applied to tho 

County Commissioners at their December Term, 1839, stat

ing, that the selectmen of the town of Vassalborough un
reasonably refused to lay out a road from their farm to the 

public road, and asking thait such a road might be laid out and 
established. The Commissioners notified and hmml the par
ties; and in August, 1840, decided, that common convenience 

did not require, that the road should be laid out; and at the 
next term their report was accepted, and the petitioners were 
ordered to pay the costs. The Commissioners do not appear 

to have clearly distinguished between public highways and 

private ways. It is not necessary, that tho common conven

ience should be promoted, in order to authorize the establish

ment of the latter description of ways. lt is now contended 

in behalf of the petitioner, that the County Commissioners had 

no jurisdiction at that time of the subject matter of the petition. 

By the act of 1821, c. 118, <§, 10, jurisdiction was given to the 

Court of Sessions in such cases. And by the act of J 831, c. 
500, ~ 3, that jurisdiction was transferred to the County Com

m1ss10ners. The act of 1839, c. 367, provided, that "no 

board of County Commissioners shall have power to lay out any 
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road, or part of a road, in any town or plantation in this State, 

unless said road shall connect said town or plantation with 

some other town or plantation ; or ,unless said town or planta

tion shall refuse to lay out a road for any person or persons 

from some town or county road to the lot or lots of land, on 

which such person m persons may live." The act would seem 

to have been drawn without much regard to the former acts 

upon the same subject. Its provisions were extraordinary, and 

they have not been incorporated into the Revised Statutes. 

By it the Commissioners were deprived of all power to lay out 

roads except in cases of two descriptions. The first class of 

cases ,vas, where the road should connect one town or planta

tion with another; and the second, where a town should have 

refused to lay out a private way from a town or county road to 

the lot or lots of land, on which the petitioners should live. 

The argument of the Attorney for the county is, that such 

could not have been the intention, because a town was not au

thorized to lay out roads, but only to approve and allow of them 

when laid out by the Selectmen. And it is true, that if tho 

statute were to receive a construction perfectly literal, the com

missioners would have had power to hiy out roads only in one 

class of cases, for there was no such class, as was contemplat

ed by the words used in the second provision. And yet it is 

clear, that it was the intention to authorize them to revise the 

doings of towns in certain cases, when they had refused to 

act favorably for persons, who might desire roads from a town 

or county road to the lots on which they lived. And there 

being no such cases, where the Selectmen had not acted in the 
first instance in laying them out, the Legislature must have re

garded the town as laying out the roads, when, according to 

the language of former statutes, it had approved and allowed 

them. As the roads could not be legally laid out and estab

lished by the Selectmen without the action of the town, the 

framers of the act seem to have regarded such action as the 

laying out of the roads. 

It is also contended, that by the words, " unless said town 

or plantation shall refuse," the acts of the Selectmen, when 
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they refuse, should be included, on the ground that their acts 

are for that purpose to be considered as the acts of the town. 
Such a construction would have the effect to abolish a!! dis
tinction between the acts of tbe Selectmen alld those of the 

town in relation to this matter; while in all the previous leg

islation they were carefully separated and distinguished. The 
tenth section of the act of 18:21, made provision for an ap

plication to the Court of Sessions to revise the proceedings of 

the Selectmen; and the eleventh section foi' an application for 
a revision of those of the town. And to the latter class of 

cases only, the act of 1839, seems to have alluded. The Se
lectmen were still left with power to lay out private ways as 
formerly, and their towns with power to act upon their reports; 
while the act took from the County Commissioners the right 

to revise the proceedings of the Selectmen in case of their re

fusal to lay out such a way; and the power to revise the pro

ceedings of their towns, when their record was laid before 

them, and they refused to approve of the way, in all cases, 

except where the way prayed for should lead from a town or 
county road to the lot or lots of land, on which tho petitioners 
should live. 

But if the construction contended for by the attorney for 
the county could be adopted, the Commissioners would have. 
had no power to revise the proceedings of a town except in 
this latter class of cases. T'he petition to the Commissioners 
in this case states, that the way desired would lead from their 
farm to the public road, but it does not allege, that they lived 

upon the farm. They might own it, "and suffer great delay 
in getting from their farm to the public road" without living 

upon it. Every allegation_ of the petition may be true without 

exhibiting a case, upon which the Commissioners, even under 

such a construction, would be entitled to act. And it appears 

to have been the design of the legislature, whatever may be 
the construction of the act in other respects, to prohibit the 
Commissioners from establishing or acting upon such ways, un

less the petitioners lived upon the lots, which were to be open

ed to a town or county road.. The record does not therefore 
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present a case, on which the Commissioners were authorized to 
act; and the writ of certiorari, must be granted. 

-· 
DAVID S. FIFIELD Sf al. versus Cm1FORT C. SMITH Sf al. 

A witness examined on the voir dire, and exhibiting an apparent interest in 

the case, may be permitted to. show, by testifying further, that such apparent 
interest has been removed by writings or records, although not produced or 

present at the time. 

AssuMPSIT against ten persons, ·doing business as a Com

pany in making scythes. 
A. Gile was called as a witness by the defendants. He was 

objected to by the plaintiffs, and on their examination on the 

voir dire, he appeared to have had an interest in the event of 
the suit. The defendants then proceeded to examine him as 

to the sale of all his interest to R. B. Dunn, by deed. This 

was objected to by the plaintiffs, unless the deed or a copy of 

it from the registry was produced. WHITMAN C. J. presiding 
at the trial, sustained the objection, and the witness was ex

cluded. The defendants filed exceptions, a verdict having 
been returned in favor of the plaintiffs. 

JJ1.ay and Morrill, for the defendants, contended, that when 
the interest of a witness only appears by his own testimony, 
that it is competent to examine him in relation to the contents 
of writings or deeds, without producing them, to show that 
he had ceased to have an interest at the time of trial. Jtliller 
v. JJiariner's Chitrch, 7 Green!. 51; Marwick v. The Geor
gia Lumber Co. 18 Maine R. 49. 

Wells and Howe, for the plaintiffs, contended, that a new 

trial ought not to be granted on account of the rejection of the 

witness. 

The opinion of the Court was afterwards drawn up by 

WHITMAN C. J. -The bill of exceptions, in this case, 

states, that one Gile was introduced as a witness, by the de-
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fondants, who, being pnt upon the voir dire, disclosed certain 

facts, which, as the Court considered, show him 1o be interested 

in the event of the suit; whereupon the defendants proposed 

to prove, by a further examination of the witness, that he had 

divested himself of his apparent interest in the cause, by con

veyances, by deeds duly recorded. The Judge sitting in the 

trial ruled that such proof should be made, by an exhibition of 

the deeds or copies of them from the registry; to which the 

defendants took exception, which was allowed. 

The authorities seem to show, very clearly, that, a witness 

examined on the voir dire, and exhibiting an apparent interest 

in the cause, may be permitted to show, by testifying further, 

that such apparent interest has been removed by writings or 

records, although not produced or present at the time. Greenl. 

Ev. 470; J.lliller v. The Mariner's Clmrch, 7 Green!. 51. The 

exceptions therefore must lbe sustained and a new trial be 

granted. 
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REuEL HoWARD, JR. versus AMAZIAH BRowN Bf al. 

A poor debtor's bond must be executed by the dc/1tor as well as by the sureties, 
or it will not be a good statute boud. 

Nor will it be a good statute hond, unless tl,e penalty be to the amount requir

ed by the statute. 

But although the bond may not be signed by the debtor, or the penalty may 
be less than for double the amount of the debt, interest thereon, costs and 
officer's fees, still it may be a good bond at common law, and may be en

forced as such. 

In such case, unless the law be altered by tlie Rov•iscd Statutes, the amount 

of damages is to be determined by the Court. 

However, if it be erroneously put to the jury to deterrnine the amount of 
damages, and they are right in their estimation, a new trial will not be 

granted on that account. 

Where jwlgmcnt is rendered for the amount of the penalty of the bond, be
ing sufficiently large to carry full costs, and execution issues for a mere 

nominal sum as damages, the plaintiff is entitled to full costs. 

ExcEPTIONs from the Middle District Court, REDINGTON J. 
presiding. 

Debt on a poor debtor's bond. The plaintiff proved the ex

ecution of the bond by the defendants ; that an execution in 

his favor against Jason W. Moor was in the hands of Leighton, 
a deputy sheriff, for collection ; that Leighton arrested Moor 

upon the execution; that while Moor was under arrest he went 

with the officer to the defendants, who on being requested so 

to do, signed the bond, and Moor was release.cl from the arrest; 

that Moor was present at the time, but did not sign the bond; 

that no reason was assigned why he did not; and that there 

were no conditions or agreement that the same should not be 

the bond of the defendants, unless signed by Moor. No evi

dence was offered to show that the condition of the bond had 

been performed. The defendants offered a witness to prove, 

that Moor, at the time was destitute of property. The plain

tiff objected to the admission of the evidence, but the objec

tion was overruled by the presiding J udgc, and the witness was 

admitted, and testified that Moor was reputed to be poor. It 

VoL. vm. 4.9 
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appeared that the penalty of the bond was not quite double 

the amount of the execution and officer's fees. 

The Judge instructed the jury, timt this was not a bond 

taken pursuant to the poor debtor acts of 1835 and 18:36, but 

that it was a bond valid at common law, anrl that the jury 

might assess such damages as they believed the plaintiff had 

sustained by the breach of the bond. The jury returned a 

verdict for the plaintiff, and assessed the damages at one dollar. 

To these rulings and instructions, the plaintijf filed his bill 

of exceptions. 
The defendants also filed a bill of exceptions in the same 

case, from which it appeared that, at the trial, they contended, 

that the bond was not good either as a statute bond, or at com

mon law, but was incomplete and void. The Court overruled 

this position, and decided, that although it was not a good bond 

by the statute, yet it was good at common law; and that if 

its execution had been proved, the plaintiffs could recover 

whatever damages he had sustained in consequence of its con

ditions not having been complied with. 
After the verdict had been returned, the defendants contend

ed that the plaintiff was entitled to recover but a quarter part 

as much costs as damages. The Judge directed that judgment 
should be rendered for the penalty of the bond, and ordered 
the execution to issue for one dollar damage and full costs. 
And the defendants excepted. 

J. Baker argued for the defendants, contending that the 
bond was invalid and void. This is a collateral undertaking 

only as sureties for the performance of certain acts by the 

principal; and where there is no principal, there can be no 

sureties. The officer could not take such bond legally. It is 

against the policy of the law. It was incomplete, and of no 

binding force. Bean v. Parker, 17 Mass. R. 591; Wood v. 

Washburn, 2 Pick. 24; 1 ):Ictc. & Perk. Dig. 4:33. The 

statute mode has excluded the common law mode, and the 

bond is not good at common law. Gooch v. Stephenson, 13 

Maine R. 371; Cutts v. Hussey, 15 Maine R. 237. 



MAY TERM, 1842. 387 

Howard v. Brown. 

If good in any way, it must be good as a statute bond. But 

it is not good as a statute bond, because it is not signed by 

the principal, and because the penalty is not for double the 
amount. 

ff the action can be maintained, the damages must be but 

nominal. It is not a statute bond, and the plaintiff has sustain

ed no damages. If it be true that the question of damages 

should have been decided by the Court, and not by the jury, 

it has been repeatedly settled, that no new trial will be granted 

on that account, if the verdict is right. 

H. A. Smith argued for the plaintiff, contending, among 

other things, that as the debtor had been discharged from arrest 

in consequence of the giving of this bond by the defendants, 

and could not be again arrested on the execution, and there 

was no illegality in the transaction, they should not be permit

ted now to say that it is of no binding force. 
The statute does not require, that the debtor should sign the 

bond. It is the voluntary act of the defendants, and they 

might well stipulate, that another should do certain acts. It is 
within both the letter and spirit of the law. Vallance v. Saw
yer, 4 Green!. 62; Cutter v. Whittemore, IO Mass. R. 442; 
Haskins v. Lombard, 16 Maine R. 140. As it respects the 
defendants then, at least, it should be considered a good stat

ute bond. 
But if the bond declared upon is not a good statute bond, 

it is good at common law. If the creditor chooses to accept 

it, though less favorable to him, than he was entitled to have, 

the defendants cannot complain. The creditor may waive any 

thing which is merely for his advantage. The bringing of the 

suit upon the bond, is an acceptance of it. If therefore the 

omission of the signature of the debtor, and the fact that the 

penalty is less than it should have been, prevent its being good 

under the statute, we are entitled to judgment upon it as a 

common law bond. Kimball v. Preble, 5 Green!. 353; Pease 
v. Norton, 6 Green!. 229; Clap v. Guild, 8 Mass, R. 153; 
Rev. St. c. 148. 
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The bond was not subject to chancery. The defendants 

have bound themselves that the debtor should do certain things, 

or that they would pay the debt and costs, as stipulated dam

ages. Gowen v. Gerrish, 15 Maine R. 273; Howe v. Gam
mon, 14 Maine R. 250. 

The damages should have been estimated by the Court, and 

not by the jury. Hathaway v. Crosby, 17 Maine R. 448. 

The opinion of the Court was afterwards drawn up by 

TENNEY J.-The acts of 1835 and 1836 for the relief of 

poor debtors provide, that the bond shall be given by the debt

or, and shall be in double the amount for which he was arrested 

or imprisoned. All the requirements must be contained in the 

condition; and if defective in that respect, it is not a statute 
bond. We think the debtor himself should execute the bond, 
in order to comply with the provision. The Court have here
tofore settled, in the case of Pease v. Norton &· als. 6 Green!. 

:229, that the amount for which the debtor is imprisoned is the 
debt, costs and fees, and that there must be a precise conformi
ty thereto, that the bond may be a statute bond. The one in 

the case at bar fails in both these particulars, and cannot be 
enforced in the manner contemplated in the acts referred to. 
The creditor has however put it in suit and has thereby accept
ed it. Is it a bond at common law ? It is contended that it 
is not, inasmuch as it purports upon its face to be made for 
principal and sureties to execute, and the former has not be
come a party to it. It has been regarded by the defendants' 

counsel, as analagous to a bail bond, which has been adjudged 

invalid, unless signed by the principal. Bean v. Parker, 17 

Mass. R. 591. Bail is subject to liabilities and entitled to 

privileges differing in many respects from those of other sure

ties; and one is the power, which he has at all times and places 
over the principal, authorizing imprisonment, till the liability is 

discharged. The language of the Court in the authority cited, 
may apply to other cases, but the question before them related 
exclusively to the validity of a bail bond, and the decision was 

upon the ground, that it was an undertaking sui generis. The 
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case, Wood, Judge, v. lVhiflcmore Sf al. 2 Pick. 24, contains 

only the disposirion of the action; none of the reasons for the 

opinion, entertained by the Court, are reported. -VVe appre

hend the case at bar is distinguishable from that of bail ; though 

the object sought in both may be to some extent similar ; but 

the relation existing between the principal and surety is in 

many respects different in the two, one from the other. We 

cannot believe that a surety in a bond, like the one here in 

suit, has power without legal process, to take the person of the 

debtor at any time and commit him to prison against his con

sent. When he has become his surety, he has taken upon 

himself the peril of injury, and can resort to him for damages, 

if any arise, in an action, as in other instances of suretyship. 

And we are not aware that in undertakings of this kind, sure

ties have powers, su pcrior to those possessed in ordinary con

tracts ; or that the obligee therefore, is restricted more than he 

is, in a bond purporting to be from several, who are not repre

sented as holding the relation of principal and sureties, and a 

part only have in fact executed it. So far as the obligee of a 

bond, or the promissee in a note is concerned, the principal 

and sureties are equally liable. Howe v. rflard, 4 Green!. 

199. 
If the view, we take, be correct, how does the obligation, 

which we are now considering, differ from those, which have 

been fully examined, wherein solemn decisions have been pro

nounced? Cittter v. Whittemore, JO Mass. R. 442; Scott &
al. v. Whipple &- als. 5 Green!. 336; Haskins Sr al. v. Lom
bard Bf als. 16 Maine R. 140. It does not appear in this 

case, that there was any condition or reservation, at the time 

the defendants executed the instrument. They voluntarily ex

ecuted it, and suffered it to pass without objection into the 

hands of the officer, who made_ the arrest. We see nothing 

which induces the belief that they expected or wished the 

debtor to sign it. There is good reason to suppose that the 

intention of the parties was, that it should be binding according 

to its terms, and we know of no authority, which leads us to 

doubt, that such intention should be carried into effect. We 
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think it a bond at common law, and can be legally enforced as 

such. 

The Court, under tho authority to hear in chancery, confer

red in the statutes of 1821, c. 50, ~ 2, are to determine what 

shall be the damages to be recei vcd in such cases. The stat

ute of 1830, c. 463, docs not apply. Hathaway v. Crosby Sf' 
al. 17 Maine R. 448. The question of damages was therefore 

not properly submitted to the jury ; but when the jury have 

from the evidence come to such a result as the Court approve, 

it has not been usual for the latter to interfere. The case finds 

that the debtor was reputed to be poor, and no counter proof 

was adduced, and we cannot perceive that the estimation was 

erroneous. Judgment for the penalty of the bond and full 

costs; and execution for a nominal sum in damages was pro

perly ordered. 
Plaintiff's and defendants' 

exceptions overruled. 

JAMES McLELLAN versus THE CouNTY CoMMISSIONERS OF 

KENNEBEC. 

A committee, agreed on and appointed instead of a jury, to assess the 
damages occasioned by the locution of a county road, cannot act by a 

majority; but their proceedings will be void, unless they all 0oncur in tho 

result arrived at. 

Tms was an appeal, under the provisions of the St. 1841, 

c. 196, from a decision of the County Commissioners, ac

cepting the report of a committee agreed upon and appointed 

to assess damages occasioned by the location of a county road 

through the land of McLellan. The report was accepted at 

the December Term of the County Commissioners' Court, 

1841. The whole of the committee attended, heard the par

ties, and consulted together as to the assessment of damages. 

Two of them signed the report of the committee, and the third 

made a certificate, that he was present with his associates, 
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viewed the premises, heard the partieR, and consulted with his 

associates, but dissented, and declined signing the report, be

cause he thought the damages awarded were inadequate. 

F. Allen, for McLellan, said that an appeal was the proper 

mode to obtain redress. St. H:14 l, c. l 96, § 2. 

The report of the committee to assess the damages ought 

not to have been accepted, because it was signed by but two 

of the committee. All the members of the committee must 

concur in the report, or their proceedings are unauthorized and 

void. Towne v. Jaquith, 6 Mass. R. 46; Greene v. Miller, 
6 Johns. R. 39; Kyd on Awards, 106; Com. v. Ipswich, 2 

Pick. 70; Jackson v. Hampden, 16 Maine R. 184. 

G. M. Weston, County Attorney, for the respondents, con

tended that the committee were to be considered as public 

officers, tlie decision of a majority of whom is valid. Where 

they all acted, but one dissented, because he differed in opinion, 

as in this case, the committee has the same right to act by the 

majority, as selectmen, assessors, or the County Commissioners 

themselves. The case of Jackson v. Hampden, cited for the 

original petitioners, does not deny the power of a majority to 

act, but merely decides that all should have notice, and an 

opportunity to act. All officers may act by majorities. Jurors, 

if they are entitled to be called officers, are an exception. 

The opinion of the Court was prepared by 

·WHITMAN C. J. -The appeal is from a decision of the 

Commis5ioners, on their acceptance of a report of a commit

tee, appointed to assess the damages accruing to the appellant, 

from the location of a highway. Exceptions were taken to 

the report of the committee, because it was signed by two only, 

of the three appointed on the commission. It appears, how

ever, that the third commissioner attended with the other two, 

but, not being satisfied with the result to which they came, de

clined signing the report. 

The statute of 1821, c. 118, ~ I, authorizing the appoint

ment of a committee, under the circumstances of this case, 

provides, that the Court may "hear and finally determine the 
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same by a new committee, i,f the person complaining and ihe 

agent for the town, (now the County Attorney,) in which the 
highway is laid out, can agree thereon." Otherwise they arc 
to do it by a jury. The counsel for the appellant insists 

that the doings of cornmititees, so appointed, are void unless 
they all concur in the result arrived at; and likens it to the 
case of an arbitration or reference, where, if the parties have 

not otherwise agreed, the report, to be effectual must be signed 
by all the referees. It must be c0nceded that there is some 

resemblance between tho two cases ; especially when referees 

are appointed by rule of Court. The Court would seem to 
hear and determine the cause as much, in one case, as tho 

other. The appointment in either case is by the agreement of 
parties. The whole subject matter in controversy is embraced 

equally in each. The Comt would be equally as powerless in 
the one case as in the -other, without the agreement of parties. 
Its province is either to accept, reject or recommit the report. 

If the parties, in a case of the kind before us, agree on a com

mittee, the statute must be regarded as imperative upon the 
Court to make the appointment. It can neither do it, nor re
fuse to do it, upon its own mere motion. The appointment, 
then, in substance and effect, is the work of the parties, and 
constitutes a special, and not a general agency ; and the right 
to proceed by a majority doe!'\ not take place. 

This differs altogether from the case of the authority of 
public bodies, proceeding to act by their selectmen, assessors, 
overseers of the poor and committees; and from all elec

tions of directors, authorized to aid any corporatiori to carry 

on and manage its concerns. Those come within the princi
ple laid down in Grindley v. Baker, 1 Bos. & Pu!. 229, "that 

where a number of persons are int.rusted with power not of a 

mere private confidence, but in some respects of a general 

nature, and all of them are regularly assembled, the majority 
will control." 

The decree and judgment of the County Commissioners 
must therefore be reversed and annulled. 
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WILLIAM H. THon:-. versus ELISHA S. CAsE. 

The officer enrolling soldiers in a militia company is presumed to have done 
his duty; and if the soldier would deny th<1t he was eighteen years of age, 
by the St. 1834, c. 121, § 2:3, the Lurthcn of proof is on him to show that 
he was not eighteen. 

If it appears by the record, that the enrollment of tlie soldier was made prior 
to his being warned to do the service, it is sufficient, although the precise 
day of the enrollment may be left uncertain. 

If the time and place of the meeting of the company arc stated in the notice, 
and it is handed in due time to the soldier by 1he person directed to warn 

him, the notice is good without any other date. 

In an action to recover a fine, if the fact docs not appear by the record, it is 
competent to prove by parol evidence that the defendant did not meet at 
the time and place appointed. 

Where a record is required by the militia law to be made and kept as an 
official act, the record is sufficient evidence of the facts stated therein, 

without producing the original minutes from which it was made. 

THE original action was debt by Case, as clerk of a com

pany of infantry in Readfield, to recover of Thorn the fine im

posed by the statute for non-appearance at the May inspection 

of said company in 1841. 

The organization of the company; the appointment of Case 

to be clerk; and the limits of the company were proved. It 
appeared by the records of the "Readfield Guards," a company 
of light infantry, that the defendant had enlisted therein, and 

had done duty in that company in the years 1837 and 1839. 
It was admitted, that the defendant was a member of said 

light infantry company, and belonged thereto until the same 

was disbanded, in March, 1841. No other evidence of his 

age was offered. 
To prove the enrollment of Thorn in said company, the 

plaintiff offered the record of the roll of said company, "as 

corrected on the eleventh day of September, 1840. On the 

4th page of the record, and at the head of the page in the col

umn headed, " time of additional enrollments made after the 

first Tuesday of May," and at the bottom of the page, was 

entered the date, April 26th, 18111 ; upon said page and be

tween the dates standing at the head and foot of the page, 
VoL. vrn. 50 
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were borne the names of twenty-five individuals, among which 

was that of the defendant. The clerk testified that all the 

names upon that page were entered there under the date of 

April 26, 1841. This evidence was objected to by the coun

sel of the defendant, but admitted by the justice. The de

fendant's name was also found on the record of the roll of said 

company "as corrected on the 1st Tuesday of May, 1841," 

and in no other place upon the books of the company. 

To prove notice to the defendant, the warning officer testi

fied, that he gave the defendant a written notice in hand, at 

least four days before the day of inspection of said company. 

The defendant then introduced the notice of which the follow

ing is a copy. 

"Militia of Maine. -To William H. Thorn. You being 

duly enrolled as a soldier in the company of which Joseph 

Sanborn is commanding officer, are hereby ordered to appear 

at the usual place of parade of said company, Town House 

in Readfield, on Tuesday the fourth day of May, 1841, at one 

o'clock in the afternoon, armed and equipped as the law directs, 
for military duty and inspection, and there wait further orders. 

"Dated at Readfield, this -- day of -- 184-;--
" By order of the Commanding Officer, John S. Hains." 

To prove the non-appearance of the defendant the record 

of the roll of said company was introduced, " as corrected on 

the first Tuesday of May, 1841," and in the column headed, 
"absent," agri.inst the name of the defendant was marked " ab

sent." The clerk stated in evidence, that the defendant was 

not present and did not answer to his name. Upon being 

asked by defendant's counsel, how he knew that defendant 

was absent, the clerk answered that he judged he was absent 

from the fact of his being marked absent on the record, in the 

column headed absents, and further stated that the record in

troduced was not the roll from which the names were called 

on the day of inspection, and upon which the absentees were 

originally minuted, but was, as it purported to be, a record of 

that roll. 
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The defendant made these objections. 

1. There was no sufficient evidence of the defendant's lia

bility to be enrolled. 
2. That there was no sufficient evidence of defendant's en

rollment four days previous to the time of inspection. 

3. That the notice given was fatally defective, not being 

dated. 

4. That there was not sufficient evidence of his non-ap
pearance, the check roll being the only proper evidence to 

that point. 

The objections were all overruled by the justice at the trial, 

and judgment entered against the defendant, to which rulings 

and decision of the said justice he excepted, and brought his 

writ of error, and assigned the same objections as causes of 

error. 

Howe, for the plaintiff in error, contended that as no par

ticular date was affixed to the name of Thorn upon the record 
of the roll, and in the proper column, it must be understood 

to have been placed there at the time the roll_ was revised, 
when he was not liable to be enrolled in this company, being 

then and until long afterwards a member of a volunteer com

pany. St. 1834,c. 121,<§, 12; Hill v.Fuller, 14MaineR. 
121. The testimony of the clerk io show that it was placed 

upon the record on another day, was inadmissible. Richards 
v. Killam, 10 Mass. R. 239; Saxton v. Nimms, 14 Mass. 
R. 315; Thayer v. Stearns, 18 Mass. R. 109; Gay v. Wells, 
7 Pick. 217 ; Sawtelle v. Davis, 5 Green!. 438. 

The warning was insufficient, because it leaves the person in 
doubt, whether the paper was designed to be an authentic in
strument. .Macomber v. Shorey, 15 Maine R. 466; How
ard v. Harrington, 4 Pick. 123; .Cobb v. Lucas, 15 Pick. 

7. The date is an essential feature, and the want of it, is not 

cured by the insertion of the time of inspection. 
The record of the roll, being a mere transcript of the roll 

upon which the delinquencies were originally noted, is not suffi

cient evidence of the absence. The clerk is liable to make 
mistakes in transferring his marks of absence from the check 
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roll to the record, and the original entries »hould be produced. 

Comm. v. Paull, 4 Pick. 5!51; Comm. v. Peirce, 16 Pick. 

170. 
The clerk was incompetent to supply the want of the check 

roll. And even if competent, he does not substantiate the 

record, as his testimony is not founded upon personal knowl

edge or recollection, but upon the state of the record itself. 

:Morrill, for the original plaintifl:~ said that the admission, 

that Thorn was a member of the volunteer company, estops 

him from denying his liability to be enrolled in the standing 

company, when the other was disbanded; or at least puts him 

upon proof to rebut the presumption arising from that fact. 

Haynes v. Jenks, 2 Pick. 172; Robinson v. Folger, 17 

Maine R. 206. 
The company to which tbe defendant liad formerly belong

ed, had been disbanded in March, 1841, and it was the duty 

of the plaintiff, as clerk, to enter his name on the roll of the 

company within the limits of which Thorn resided, and to 

designate in the column headed, "time of additional enroll

ment," the time when the enrollment was made. Sawtelle v. 
Davis, 5 Green!. 438. The time was made sufficiently cer
tain by the dates at the top and bottom of the page. If on 

thi~ point there was any doubt, the clerk was a competent 
witness to explain it. Robinson v. Folger, 17 Maine R. 206, 

It was not necessary that the notice should have been dated 

at the bottom. It was enough, that it distinctly showed the 

time when and the place where the company was to meet. 

The Jaw gives no forms for notices. The warning officer tes~ 

tified that he gave the notice to the defendant at the proper 

time, and all was done which the law required. Comm. v. 
Derby, 13 Mass, R. 434; ~Macomber v. Shorey, 15 Maine R. 

466; St. 1834, c. 121, <§, 21. 

The original paper from which the company ,vas called, is 
seldom preserved. It should be recorded, and the record is 

the proper evidence to prore who was present, and who was 

absent. And besides, in this case, the clerk testified that he 

was absent. 
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The opinion of the Court was drawn up by 

SHEPLEY J. -The first error alle~ed is, that there was no 

sufficient evidence that the plaintiff in error had arrived at an 

age to authorize his enrollment. The officer enrolling is pre

sumed to ham done his duty, and if so, the burthen of proof 

is imposed upon the person to be enrolled by the twenty-third 

section of the act. And this also was a question of fact to be 

decided by the magistrate, and there is no reason to believe, 

that he decided erroneously. 

The second error alleged is, that there was no sufficient evi

dence of enrollment four days before the time for inspection. 

The bill of exceptions states, that the "plaintiff offered the 

record of the roll of said company as corrected on the 1 I th 

September, 1840; on the fourth page of said record at the 

head of said page in the column headed, "time of additional 

enrollments made after the first Tuesday of May," and on the 

bottom of said page was entered the date of April 26, 1841." 
The time of the additional enrollments would seem to be made 

certain by the date both at the top and bottom of the column, 

prepared in the blank forms for that purpose. But it was de

cided in Hill v. Fuller, 2 Shep. 121, to be sufficient, if it ap
peared by the record, that the enrollment of the soldier was 
made prior to his being warned to do the service. 

The third error alleged is, that the notice was defective. It 
ordered him to appear at the usual place of parade for the 

company, "on Tuesday the fourth day of May, 184L, at one 
o'clock in the afternoon." In the case of ·Macomber v. Shorey, 
3 Shep. 466, there was no certainty respecting the year to be 

obtained from the date or otherwise, in which the duty was to 

be performed; and the notice was left at his last place of 

abode. In this case the notice was handed to the soldier, and 

he could not be in doubt about the time when the duty was 

required, or whether the notice was a regularly authorized 

order for that occasion, and not some old paper of a former 

year thrown into his dwelling without authority. 

The fourth error alleged is, that there is no sufficient evi
dence, that he did not appear at the time and place as ordered, 
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There was the testimony of the clerk, that he did not; and 

snch testimony was held to be admissible in the case of Rol
lins v. Mudget, 16 Maine R. 310. The record also stated it, 

and when a record is required to be made nnd kept as an offi

cial act, it is not readily perceived upon what principle of law, 

it can be alleged, that the original paper, from which it was 

made, is better evidence, than the record verified by the official 

oath of him, who makes it. 
Judgment affirmed. 

ELISHA BARROWS versus WILLIAM BRIDGE 8/' al. 

If a poor debtor's bond, given since tlie Revised Statutes were in force, be 

not taken for precisely double the amount for which the debtor stood liable, 

it is not a statute bond, and is good only at common law. 

THE parties agreed upon a statement of .facts. 

Debt on bond, dated 18th January, 1840, in the penal sum 

of $237,02. The officer holding an execution in favor of 

the plaintiff against said Bridge, arrested him on December 30, 

1839. Bridge signified his intention to give bond as allowed 

by law in order to procure his liberation from arrest, where

upon the officer prepared the bond in its present form, except 

that it bore date of December 30, and handed it to said Bridge 

to be executed. It was delivered to the officer on January l8, 
1840, with the date altered to its present form. The addition

al interest was not added. The condition of the bond was 

never performed. The plaintiff insisted that the bond is valid 

as a statute bond, entitling him to judgment according to 

the Revised Statutes, c. 148, ~ 39. The defendants insisted 

that it is valid, not as a statute bond, but only at common law, 

and propose to prove by witnesses that Bridge was destitute 

of property, with a view to reduce damages. It was agreed, 

that the action should be defaulted, if the Court should be of 

opinion with the plaintiff on i.he point aforesaid, and that judg

ment should be rendered according to the provisions of Revis• 
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ed Statute, c, 148, s, 39. But if otherwise, the damage is to 
be assessed by a jury. 

At the May Term, 1842, it was agTeed that the case should 

be argued in writing. Arguments were afterwards furnished by 

Potter, for the plaintiff - and !.Jy 

jJicCobb, for the defendants. 

On June 3d, 1843, the opinion of the Court was delivered bv 

WHITMAN C. J. - The bond in this case does not appear 

to have been taken for precisely double the amount for which 
the debtor stood liable, and therefore is not a statute bond, 

and is good only at common law. The plaintiff therefore can 

recover only the actual damage sustained, which is, according 

to the agreement of the parties, to be assessed by a jury. 

JosEPH P. HorKrns versus PELEG BENSON, JR. fy' al. 

A petition for a revic\V is not an action within the meaning of the Revised 

Statutes, c. 115, § 56; but the Court has power t~ award co,ts for the re

spondents, in such case, under the provisions of § 88 of the same chapter. 

ExcEPTIONS from the Middle District Court, REDINGTON J. 
presiding. 

This was a petition to the District Court for a review of a 

judgment rendered in that Court, whereby the petitioner was 

charged as the tr.ustee of one W. Hopkiris. The petitioner 

also prayed for leave to amend his disclosure. After a hearing 

of the parties on the petition, the District Judge, "ordered· 
that judgment should be rendered, that said Joseph take 

nothing by his petition, and that the respondents recover their 

costs for the present term of said Court." 

The petitioner filed exceptions. 

Wells and May, for the petitioner, contended that as there 

was an express authority in the former statute, empowering the 

Court to grant reviews on petition, St. 1821, c. 57, ~ 5, 

" to award the respondent his costs," and an omission of that, 
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or any corresponding 11r0vision in the Revised Statutes on the 

same subject, c. l '23, the Court has now no power to award costs 

in such case. The subject of costs on application for reviews 

was not intended to be taken up iu any general chapter, for in 

the next chapter, respecting "actions of review," it is expressly 

provided, that the party prevailing in the review shall recover 

his costs. Nor do either of the sections in chapter 115, relat

ing to "Proceedings in Court," extend to a case like this. 

The first, <§, 56, relates merely to actions, and not to petitions. 

Nor could the legislature have intended to include this case 

in the other provision, <§, 88. This is wholly unlike the cases 
mentioned in that section. And besides, as petitions for re

views are of much more frequent occurrence, than those applica

tions mentioned by name, it would not have been brought in 

under " any like process." 

Emmons, for the respondents, relied upon the Revised Stat

ute, c. 115, <§, 88, as giving power to the Courts, in their dis

cretion, to award costs to the respondents. This chapter con

tains general provisions, relating to classes of cases. This 

comes within the class mentioned in <§, 88. 

The opinion of the Court was drawn up by 

TENNEY J. - The petitioner excepts to the allowance of 

costs to the respondent, insisting that it is unauthorized by any 

statute. A petition is not an action within the meaning of the 

Revised Statutes, 503, c. 115, ~ 56, which allows costs to the 

prevailing party in all actions. But in the same chapter, ~ 88, 

p. 507 & 8, it is provided, that "on application for a writ of 

certiorari, mandamits or quo warranto, 011 behalf of any pri

vate person, or for any like process, the Court in their discre

tion, may allow costs to any person notified, and appearing as 

a respondent, and issue execution against the applicant." Is 

a writ of review embraced within the meaning of the words 

"any like process?" There is not a perfect similitude in the 

three writs mentioned one to the other; consequently those 

referred to in this language cannot in ev1n-y respect be like 
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them. Writs of certiorari, mandamus and quo warranto do 
not necessarily issue from the same Court. Some may be to a 

Court of inferior jurisdiction, and some are against an individ

ual; th~. form is essentially different and the object sought is 

dissimilar. "Like processes" are such, undoubtedly, as have 
some features in common with all those which are named. A 

writ of review, like them, is issued by an order of the Court 

applied to, after a hearing, upon a petition; a process is made 

and served upon the other party, and entered in Court; and 

thereon the parties are heard, and a judgment rendered. The 

object in each is to revise and correct or restrain the proceed

ings of Courts, or individuals, claiming to have therefor legal 

authority, but which are alleged to be erroneous or defective. 

If a writ of review is not embraced within the terms used, it is 
not easy to determine what was intended; and we are not to 

suppose that the Legislature employed this language for no 

purpose. 
Exceptions overruled. 

VoL. vm. 51 



402 KENNEBEC. 

Pra,:' v. Stinson. 

ATwooo M. PRAY versus S_\MUEL G. STINSON. 

\Vhere the sickness is occasioned by the climate, without the fault of the sea

man, or of tlw ofllcers of the vessel, the expenses of the cure, by the mari

time law, arc a charge upon tl,e V('sscl. 

But by the acts of Congress of the V nitc<l Stall's, if tlrn vessel be furnished 

with a chest of medicines, accotnpanic<l wit!, proper professional directions 

for administerin;:( them, in accordance with the provisions of those acts, 

the bill of the physician for attendance upon a seaman, sick on board at a 

port, is to be paid by such seaman. 

And the rule is the same, whatever may be the nature of the disease, even 

if it be a violent and dangerou.s one, as the yellow fever. 

The desire of the seaman to be rnmoved on shore, cannot change the rights 

and the relations of tlte parties. His judgment, in such case, must neces

sarily be subjected to that of those who arc by law entrusted with the pru

dential concerns of the vessel and crew for the common good of all. 

Nor can the sickness and absence of the master on shore make a difference. 

The law devolves his duties, during such absence, upon the mate, who, in 

the absence of evidence to the contrary, it presumes, is able to perform 

them properly. 

Where it was a proper case for mcdical advice, and the physician was called, 

without any request from the seaman, because the danger was such, that the 
laws of the place, as well as the feelings of humanity, required that he 
should be, the law will imply a promise from him who received the benefit 
of the services, to pay for them. 

If the laws of the place require that the physician's bills for attendance up

on a seaman should be paid by the Yesscl before she can leave port, and the 

amount is pai,I by the master, it must be considered as paid for the seaman's 

use during the voyage, in extinguishment of so much of his claims. In a 
suit against the owners for wages, it is not, therefore, necessary that such 

payment should he filed in set-off. 

STATEMENT of facts. It is admitted in this case, that the 

plaintiff sailed in the brig Partridge from Bath to Havana 
in Cuba, and that the defendant is part owner of said brig, 
and is liable to pay the plaintiff such sum as he is legally en

titled to recover; that the plaintiff was in the employment of 

the defendant, as aforesaid, two months and fifteen days, in 
1841, at seventeen dollars per month, amounting to forty-two 
dollars and fifty cents ; that the plaintiff was paid seventeen 
dollars and seventeen cents at the time he shipped, and also 

hospital money, being fifty cents, making seventeen dollars and 
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sixty-seven cents. And it is al:m admitted, that the plaintiff 

was sick while said brig was at Havana, and that wliile sick he 

remained on boad said brig ; that said sickness was the yellow 

fever, of a very dangerous character, and that the defendant 

paid for the physician, who attended upon the plaintiff~ twenty

nine dollars, being for medical attendance of said physician for 

the plaintiff during said sickness. And it is further admitted, 

that by the laws of Cuba, all foreign vessels are liable for 

physicians' bills, and cannot leave the port until they arc paid, 

and that no pass to clear from the fort will be allowed, unless 

a certificate of the payment of said bills is made by the officer 

of the customs ; that by the laws of Cuba aforesaid, there is a 

forfeiture to a considerable extent, if auy seaman dies on board 

a foreign vessel without his having a physician from the port to 

attend upon him ; and also there was, during said voyage and 

during said sickness, a medicine chest on board said brig, suit

ably and legally supplied with all necessary and proper medi

cines, agreeably to the laws of the United States ; that during 

said time of sickness, the captain of said brig was sick and on 

shore, and that after the plaintiff had been sick two or three 

days, while lying on deck on his bed under an awning, he said 

he should rather go on shore to be sick than to remain on board 
of the brig; and that this was said in the heari:1g of the mate 
of said brig, the captain being sick on shore, at that time. The 

brig was of 194 tons burthen, and had on board a captain, 

mate: cook and five seamen. 

It is further agreed by said parties, that the plaintiff was on 

board said brig in the capacity of seaman; that the sum paid 

by the defendant to said physician may be taken into consider

ation by the Court in the same manner as if the sum paid by 

the defendant to said physician had Leen fifed in set-off; that 

the directions prescribed by law for the use of said medicines 

accompanied the medicines, and were in all respects such as the 

law required; and that if the Court should be of opinion that 

the plaintiff is liable to the defendant for said sum so paid, 

judgment shall be rendered for the defendant for his costs. 

But if the Court should be of opinion, that the plaintiff is not 
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liable for said sum, so paid by the defendant, then the plaintiff 

is to recover his wages. as aforesaid with interest from the date 

of the writ, and his costs. If the Court should be of opinion 

that the demand of the defendant ought to have been filed in 

set-off, although judgment should be rendered for the defend

ant as aforesaid, yet the plaintiff shall be entitled to his costs 
up to and including April Term of the District Court, 1842. 

Danforth, for the plaintiff, said that by the maritime law, it 

was well settled, that every sick seaman was entitled to be 
cured at the ship's expense; and contended that the law, in 

this case, was not changed by the statutes of the United States 

on this subject. The true construction of the U. S. St. of 

1790, c. 29, and of 1805, c. 88, is believed to be, that in 

cases where the medicine chest and directions are on board, 

and the proper persons present to administer the medicines, 

and thus are a substitute for the attendance of a physician, 

the owners are not liable; but in all other cases they are. Brig 
George, 1 Sumn. 151 ; same case before District Judge, ib. 
591 ; Curtis on Rights of Seamen, ll 1. This was a danger

ous case of the yellow fever, where the medicine chest was 
useless, and the captain was sick on shore, and incapable of 

administering medicine. 

The plaintiff desired to be put on shore, and he should have 
been. The owners are clearly liabl~ to pay the expenses of 
a seaman while sick on shore. 1 Peters' Adm. Dec. 256. The 

owners cannot avoid their liability by the refusal of the persons 

on board their ship to do their duty. 

The laws of Cuba, which are to govern in this case, require 

that a physician should be called to a seaman sick on board a 

ship in Havana, and provide that the ship should be detain

ed if it is not done. The physician, in this case, was called 

by the mate, without the request or desire of the plaintiff. He 

was then employed for the benefit of the owners, to pre
vent the detention of the vessel, as well as called by them; 

and they should not charge the expense to the plaintiff. 

But if our own laws are to govern, the result will be the 

same. The physician was not employed at the request of the 
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plaintiff, and even if he had been, the owners had no right to 
pay the bills, and make the plaintiff their debtor. 

Wells, for the defendant, contended that the laws of the 
United States had exempted the owners from the payment of 

the bills of a physician employed to attend upon a seaman on 
board their vessel, when there was a medicine chest on board, 

according to the provisions of those statutes. The laws of the 

United States make no distinction between different descrip

tions of sicl\ness, or between cases in port or at sea. Abbott 

on Shipping, 481, note; l Pet. Adm. Dec. 256; Harden v. 
Gordon, 2 Mason, 541 ; The Brig George, 1 Sumn. 151; 
Gilpin's R. 447. 

The statute regulations on this subject repeal the law before 
that time existing, as part of the maritime law. Towle v. 

Marrett, 3 Greenl. 22; Comm. v. Kimball, 21 Pick. 373. 
It is no benefit to the seaman, to have the bills of physicians 

paid by the owners, because in such case there would be a 

corresponding reduction of wages. There is no more reason 

why such bills should be paid by the owner of a vessel, than 

by the owner of a house or a farm, where the person taken 
sick was at work. 

The laws of the place, where the plaintiff was taken sick, 
made the owners liable to pay the bills, and the amount is so 
much paid to him. The plaintiff would only be entitled to 
the balance, and that has been paid to him, and the action 
must fail. 

The opinion of the Court was drawn up by 

SHEPLEY J. -The sickness may be considered as occasion
ed by the climate without the fault of the seaman or of the 

officers of the vessel. And in such a case, by the maritime 

law, the expenses of the cure are a charge upon the vessel. 

The act of Congress, c. 29, <§, 8, requires, that ships or vessels 

of a certain description should be provided with a chest of 
medicines, accompanied by proper professional directions for 

administering the same ; and in default thereof that the master 

shall pay for all advice, medicine, or attendance of physicians, 
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By an additional act, c. SE:, the provisions of the former act 
were extended so as to embrace a class of vessels including 

the one in which the plaintiff sailed. In the case of Walton 
v. The Ship Neptune, 1 Peters' Ad. Dec. 152, it was admitted, 
that the weight of authority required the construction then 

given to the first act of Congress; that, "the ship, by the act 

of Congress, is bound to furnish medicines or pay the physi
cian's bill; but the sailor, when the ship is so furnished, must 

pay for chirurgical or medical advice and assistance." 
And although learned judges have expressed iheir doubts, 

whether the act ought to have received such a construction, 
their reasons have never been deemed sufficient to authorize a 

change ; and this has been admitted to be the general and 

well established construction, subject to certain exceptions. 

And if such were not the original intention, there has been 
ample time for legislative interposition to effect a change and 

correct the error. The fact, that there has been no such in
terference in this commercial country for so long a course of 
years, tends strongly to establish the accuracy of the construc
tion made by the judicial tribunals. The case of Harden v. 
Gordon, 2 Mason, 541, decided, that the vessel is liable, al
though provided with a chest of medicines, "for board, lodg
ing and nursing, while the sick seaman is on shore." In the 
case of the Brig George, 1 Sum. 151, where the mate being 

sick went on shore for his own relief, for the safety of the 
crew, and for the interest of all concerned, it was decided, that 

all the expenses of the cure, including medical advice and at
tendance, were a charge upon the vessel, although she was 

provided with a chest of medicines as the act requires. In 
the case of the Brig Forest, Ware's R. 420, it was consider
ed, that the act could exempt the owners from the charge for 

medical advice and attendance only, "when the seaman can 

have the benefit of the medicine administered under the print
ed directions for its use by the master or some person fit to be 
entrusted with so delicate a duty." And it was accordingly 
decided in that case, when the master, mate and four seamen 

were sick and unable to administer the medicines, that tha 
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vessel was chargeable for medical advice and attendance upon 
the seamen on board, although properly provided with a chest 
of medicines. In the case of Holmes v. Hutchinson, Gilpin's 
R. 447, it is said, "it must now be taken to be the law of the 
United States under our act of Congress, that in the ca-se of 
an ordinary sickness, not infectious or dangerous to the crew, 
so as to render a removal from the ship prudent or necessary, 
and when no such removal is made, and the ship is provided 
with a medicine chest according to the act of Congress, the 

medical advice of the sick seaman is not chargeable to the 
ship." It is not perceived that this doctrine, as has been sup
posed, is at all at variance with that asserted in the case of the 
Brig Forest. The general rule only is here asserted, which 
was admitted in the case of the Brig Forest ; while very 
properly it was not allowed to operate in that case, because the 
seaman without his own fault was deprived of the very benefit, 
which it was the design of the act to afford him, when it ex

empted the owners; 
There is nothing in this case to exclude it from, the opera

tion of the general rule, unless it can be found in the nature 
of the disease, the yellow fever; or in the sickness and ab
sence of the master ; or in the desire of the seaman to be re
moved from the vessel. ! udge Peters, in a note, 1 Peters' 
Ad. Dec. 256, says; "where one of a crew is seized, with 
an infectious disease, he should be removed from the rest 
and sent on shore at the ship's expense for the safety of the 
whole and the advantage of the owner, who must count on 
extra disbursements, if he will trade to ports and places liable 
to such casualties." This remark formed no part of an opin
ion in a decided case ; nor can it be considered as a statement 
of any principle of law. It is but an expression of his opin

ion respecting the duty of the master under the circumstances 
stated. And the reason given by him for requiring it, is not 

I 

the cure of the sick seaman, but the preservation of the health 
of the rest of the crew, and the advantage of the owners. It 
will hardly do for judicial tribunals to take upon themselves to es

tablish one invariable rule for the treatment of a sick seaman 
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sinking under an infectious or other disease, instead of leaving 

it to be determined according to the circumstances attending 

each case, by those to whom the law has entrusted that duty. 

There may be ports and places, in which it would be most in
human to pursue the course pointed out in that remark. 

Judge Hopkinson, in the case cited from Gilpin's R. seems to 

afford it some countenance, while he is not satisfied with the 

reasoning. He says, "This is well, when the sick man is taken 

from the ship for the safety of the crew and the advantage of 

the owner, but I do not feel the force of any claim on the part 
of the seaman, because the vessel is trading to a port or place 
liable to dangerous diseases. This he knew when he made his 

contract; and if it exposed him to extra expenses, as well as 

risk, it may be presumed, that he took them into the calculation 

in fixing the price of his services, the amount of his wages." 

There is nothing in the act of Congress authorizing any dis

tinction respecting the liability of the owners or master on 

account of sickness by different diseases, infectious or other

wise, or on account of the danger of the sickness. Nor is 
there any thing stated in this case, which shews, that the yel
low fever· might not be expected to be cured as certainly by 
the medical advice and attention to the sick man on board, as 
by a removal on shore, with such a;commodations and comforts 
as a common sailor might obtain in that port. It is not to be 
presumed, that the officers of the vessel did not conduct with 
humanity and prudence, and for the best interest of the sick 

and all concerned. And it is not the duty of the Court in the 

absence of all testimony on these points, to determine, that the 

expenses of sickness occasioned by a certain disease are to be 
borne by the owners, when they are exempted in like circum

stances, if it be occasioned by other diseases. There would 

be found as little reason as law for the promulgation of such 
a general rule, that would be irrespective of the circumstan

ces of each particular case. 
The desire of the seaman to be removed on shore cannot 

change the rights or relations of the parties. His judgment in 

such cases must necessarily be subjected to that of those 
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who are by law entrusted with the prudential concerns of the 
vessel and crew for the common benefit of all. 

Nor can the sickness and absence of the master, on shore, 

make a difference in the case. The law devolves his duties, 

in such case, upon the mate, who, it presumeR, is able to per

form them properly. And there is no evidence in this case, 
that he did not. It is objected, that the services were not 

performed at the request of the plaintiff, and that payment 

cannot therefore be exacted of him. It appears to have been 

a proper case for medical advice, and the physician appears 
to have been called, because the danger was such, that the 

laws of the place, as well as the feelings of humanity, re
quired, that he should be. And under such circumstances, 

the law will imply a promise from him, who has received the 

benefit of the services, to pay for them. In the case of 

Holmes v. Hutchinson, the physician was called by the mas

ter, and the seaman was considered as liable to pay for his 

services. 

There is nothing therefore in this case, which exempts it 
from the operation of the general rule of law, which, as modi

fied by the act of Congress, relieves the owners, and charges 

such expenses to the seaman. 

It is agreed, that by the laws of the place the physicians' 
bills must be paid by the vessel, before she can leave the port. 

The amount therefore must be considered as paid for him from 

the vessel during the voyage, and therefore liable to be deduct
ed from his wages. The vessel is regarded by the maritime 

law as his debtor, and the account is to be adjusted between 
him and her accordingly, by considering what she has paid for 

his use, to be paid in extinguishment of his claims. 

Judgment for the defendant. 

VoL. vm. 52 
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SAMUEL HrLToN versus JOHN Drns])IORE. 

if a promise by the defendant to pay the previously existing debt of a third 

person, be grounded upon the consideration of fonds placed in his hands by 
the original debtor, with a view to tl,c payment of this debt, as well as up

on an agreement on tl1c part of the plaintiff to forbear to sue, it is an orig

inal undertaking, and not necessarily to be evidenced in writing. 

But it is denied, that a promise to pay the prior debt of another, on the con

sideration merely of forbearance to enforce payment, is valid, unless the 

promise be in writing. 

AssuMPSI'.l', In one count in the writ, the plaintiff alleged, 

that John Dryden was indebted io him for the balance due on 

two promissory notes; that on, &c., the defendant, in consid

eration that Dryden had put property into his hands for that 

purpose, and in consideration that the plaintiff would forbear 

to sue said notes, promised to pay the same notes to the plain

tiff; that he did forbear to sue Dryden, of which the defend

ant had notice, and thereby became liable, and in considera

tion thereof promised to pay the amount due on the Dryden 
notes to the plaintiff. The facts are stated in the opinion of 

the Court. 

At the trial, a nonsuit was directed, which was to be set 

aside, if the plaintiff was entitled to recover. 
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H. Belcher, for the plain ti fl~ contended: -
1. The promise made in this case was made on a good con

sideration, and does not come within the statute of frauds. It 

need not, therefore, be in writing. King v. Upton, 4 Maine 

R. 387; Russel v. Babcock, 14 Maine R. 138; Roberts 

on Frauds, 232. 
2. We claim to recover also on the ground,· that the defend

ant had received property from the original debtor to pay this 

debt, and had the same in his hands for tbat purpose at the 

time the promise was made. Smith v. Berry, 18 Maine R. 
122; Packard v. Richardson, 17 Mass. R. 122. 

R. Goodenow, for the defendant, said this could not be an 

original promise, because the notes against Dryden were not 

given µp, and the right to maintain a suit upon them against 

him remained unimpaired. 

It was therefore a mere collateral promise to pay the debt of 

Dryden, made while that debt was in existence, and was so to 

continue. The promise relied on, not being in writing, comes 

within the statute of frauds, and the plaintiff is not entitled to 

recover upon it. Our statute is the same in substance as the 

English statute of frauds, and the construction should be the 
same. Wain v. Warlters, 5 East, 10; Saunders v. Wake
.field, 4 B. & Aid. 595. 

The cases of Packard v. Richardson, and King v. Upton, 
cited for the plaintiff, merely go to say, that the consideration 
for the promise need not be stated in the writing, but affirm 
the doctrine, that the promise itself must be. If the promise 

be to pay the debt of another, it must be in writing, or it is 

void. Stone v. Symmes, 18 Pick. 467. In the present case 

the plaintiff gave up nothing, promised nothing, and suffered 

no IDJury. It was merely advice gratuitously given by the de

fendant to the plaintiff; and the plaintiff must also fail, be

cause there was no consideration for the promise, had it been 

Jnade in the mode required by law. 

The opinion of the Court was afterwards drawn up by 

W HITJ'r!.A.N C. J. - It appears in this case, that the plaintiff 



412 FRANKLIN. 

Hilton v. Dinsmore. 

held certain notes of harni against one John Dryden; and 
proved that after they became due, the defendant sent him 

word, that "Dryden had put property into his hands, where

with he could help him to his pay; and that he would do it, if 

he would not sue the notes." The plaintiff replied to the mes

senger, that "he would be easy, as he thought Dinsmore was 

good." Of this the defendant was soon after informed by the 

same messenger. 

The plaintiff did not sue Dryden, but after waiting a reas

onable time, and not receiving his pay from either Dryden or 

the defendant, he called upon Dryden, without effoct, for se
curity; but received from him, at different times, small por

tions of the amount due ; and finally, to recover the residue, 

commenced this action against the defendant, upon tlrn promise 

made by him as before stated. The defence is, that under the 

statute of frauds, the promise, not being in writing, was nuga

tory. 

The decisions upon this branch of the statute have been 

such as to render it somewhat difficult to ascertain, with pre
cision, the rule to be applied to the ever varying circumstances 
attending the different cases arising under it, or seeming to be 

referable to it. Mr. Chief Justice Kent, in Leonard v. Vred
enburgh, 8 Johns. R. 39, has undertaken to distribute the 

decided cases into three classes. The first is composed of col
lateral undertakings, coincident with, and founded upon the 
original consideration and prnmise; the second, of undertakings 

subsequent to the original indebtment; and the third, arising 

out of some new and original consideration of benefit or harm, 

moving between the newly contracting parties. The two first 

he considers to be within the statute of frauds ; but that the 

last is not. 

To support a promise in either case there must be some 

consideration of advantage to one, or detriment to the other of 

the parties to the collateral undertaking. In the second class, 
it would seem, a consideration may consist of delay or for

bearance or other inconvenience to the creditor, or slight inci

dental advantage to the promissor. But in every such case 
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the promise must be evidenced by writing. 1 Saund. 211, 

note, Watson v. Randall, 20 ,vend. 201; Stone v. Symmes, 
18 Pick. 467; Farley v. Cleveland, 4 Cowen, 432, and 9 ib. 

639. 

The case of Russel v. Babcock, 14 Maine R. 138, may 

seem to sanction a different doctrine. The undertaking in 

that case was not evidenced by writing, yet Mr. Justice 

Emery, in delivering the opinion of the Court, is reported to 

have said, that "the engagement of the defendant is to be 
deemed an original undertaking, on consideration of forbear

ance, most liberally extended to pay the debt of Sprague." If 
this was in reality the ground of decision in that case, and the 

abstract of the reporter is to that effect, we should be constrain

ed to say, that it is unsupported by the authorities. But the 

case contains a statement of other grounds, which might have 

influenced the decision. Those were, that the defendant, 

after the commencement of the suit, had said " he should lose 

nothing as Sprague had made him secure. From this it may 
have been considered as inferrable, that at the time of the 

promise to pay the debt, he had received of the debtor funds 

with which to pay it ; and that this was the real consideration 

for the promise. If so, it might come within the third of the 
classes of Chief Justice Kent, arising out of some new and 

original consideration of benefit, &c. and be supported upon 

the authority of the case of Farley v. Cleveland, and cases 

therein cited. 
The result of those cases, summed up, and elaborately con

sidered by Mr. Chief Justice Savage, would seem to be, that, 

if the defendant had received a rnluable consideration for the 

purpose from either party, distinct from and independent of 

that of the original debt, and, thereupon, had promised pay

ment, it would be an original undertaking, and not necessarily 

to be evidenced by writing; as iH the case of being furnished 

with funds for the purpose of paying the debt; or where the 

plaintiff, having a lien upon property to secure his debt relin

quished it to the benefit of the person promising to pay it; or 
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where the debtor, in consideration of the promise, had been 
discharged. 

The case at bar must fall into this class; otherwise the plain
tiff cannot recover; for the promise relied upon was after the 

indebtment, and was not in writing. The question then is, 

was the promise of the defendant grounded upon the consid

eration of funds placed in his hands by the original debtor 

with a view to the payment of this debt, as well as upon an 

agreement on· the part of the plaintiff to forbear to sue? There 

was evidence in the case which might have tended to show, 

that funds were so placed in his hands. This evidence consist

ed of admissions on his part supposed to be to that •effect. If 

from these the jury might have inferred such a fact; and should 
have been satisfied that there was the promise to pay, relied 

upon by the plaintiff, their verdict might have been for the 

plaintiff; and looking at the evidence as reported we do not 
think it certain that they might not have so found. 

The nonsuit therefore must be taken off; and the action will 

istand for trial'. 

AM.A.SA CRAFTS versus HENRY FoRn. 

lfhe title acquired by the levy of an execution npon land, is not impaired1 

should it be shown, that the execution was issued upon a judgment recov
ered by one of two payees of a note, and it did not appear how he became 
entitled to recover the judgment in his name alone. 

,vhere a prior deed from the debtor to a third person, of the premises lev_ied 
upon, is fraudulent as to the title of the execution areditor, even if such 
fraudulent grantee can object to any inform~lity in the levy, it is good 
against him, where his objection is, that both the debton, chose an appraiser, 

wh~n the land was the sole property of one of them. 

"Tms was a writ of entry to recover a small lot of land in 

Farmington with a dwellinghouse thereon. The demandant 

daimed title by a levy on it as the estate of Henry Ford, Jr. 

13-nd Arthur Morse. On the trial, before SHEPLEY J. it appear

i:id in evidence, that there was an error in describing the lot, ia 

thi:!.t part of the line, which states it to commence, on the 
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south line of the land of Henry Russ, and to be in another 
place bounded by his land, there being another lot between. the 

land intended to be levied on and the land of Russ. In other 

respects the bounds were correctly described. For this cause, 

and for defects apparent in the proceedings in making the levy, 
the counsel for the tenant contended that the demandant 
obtained no title thereby. But for the purpose of enabling the 

jury to find the facts, these objections were overruled. Morse 

never had any title to the lot levied upon, and the return of 
the officer stated that the debtors chose an appraiser. Henry 

Ford, Jr. conveyed a tract of land, including the premises de

manded, to Ebenezer Bean by deed dated Nov. 7, 1835, record

ed the 11th of December of the rnme year. The demandant 

proved by Elnathan Pope that he wrot~ and witnessed the ex

ecution of that deed; that it contained all the real estate of 

Henry Ford, Jr.; that he was then embarrassed, and failed 
in business, whether before or after can-not say ; that Bean 
was a brother-in-law of Ford, Jr. having married his sister; 

that he saw nothing paid, nor any security given; that the 
parties were present, and stated, that Bean was to pay a cer
tain sum in cash to pay Ford's debts, two or three hundred 

dollars, which it was said Bean had in his house near by, in 
specie, and they were to go there and make the payment; that 

another part of the consideration, amount not recollected, was 
to be paid by certain debts or claims which Bean held against 
the tenant, Henry Ford, the father of Henry Ford, Jr.; and 
that a remaining portion of the consideration was to be ap
plied by Bean for the benefit and support of Henry Ford, Sen. 

It appeared, that Henry Ford, Sen. had paid the considera
tion for the purchase of the estate, when it was conveyed to 

Henry Ford, Jr. The report of the case states, that a ques

tion was made, whether the deed was not so made by the pro
curement and hand of Henry Ford, Jr. but the finding of the 

jury negatived any fraud in this particular. On this testimony 

the jury were instructed, that if they believed that the_ agree
ment between Ford, Jr. and Bean as to the purchase of the 

land, had been carried into effect, that deed must be regarded 
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as fraudulent, as against Henry Ford, Jr.'s prior creditors, un

less Henry Ford, Jr. was under some legal obligation to sup

port his father, of which there was no evidence. 

The notes upon which the demandant obtained judgment, 

to satisfy which the levy was made, were made by the judg

ment debtors to the judgment creditor and one Perham, and it 

did not appear how or when Perham parted with his interest 

in them to the demandant. One of the notes was dated the 

I Ith of May, 1832, the other the 24th of November, 1834. 

The counsel for the tenant contended, that the demandant 

could not be considered in law as a prior creditor, but the Court 

decided otherwise. The verdict was for the demandant. 

If in giving these opinions or instructions, the Judge was in 

error, the verdict was to be set aside ; and if the defects in 

the levy are such as to prevent the dema,1dant from obtaining 
any title under it, he was to become nonseil. 

H. Belcher argued for the tenant, and cited, Herring v. 

Polly, 8 Mass. R. 113; Banister v. Higginson, 15 Maine R. 

73. 

Wells argued for the demandant, and cited, Tibbets v. 

Merrill, 3 Fairf. 122; Herring v. Polly, 8 Mass. R. 113; 

Buck v. Hardy, 6 Greenl. 162; Johnson v. H'hitwell, 7 

Pick. 71; Harris v. Swnner, 2 Pick. 129; Barney v. Nor
ton, 2 Fairf. 350; Damon v. Bryant, 2 Pick. 411 ; Howe 
v. Ward, 4 Greenl. 195; Read v. Davis, 5 Pick. 388. 

The opinion of the Court was drawn up by 

WHITMAN C. J.-The plaintiff claims under a levy, on the 
estate demanded, as the property of Henry Ford, Jr. and one 

Morse. Before the levy the estate had been conveyed, by said 

Henry, Jr. to one Bean, under whom the tenant claims to oc

cupy the same. It appears, that the cause of action, on which 

the plaintiff's judgment was recovered, was originally evi
denced by two notes of hand, given by the said Henry, Jr. and 

said Morse, bearing date, the one in 1832, and the other in 
1834 ~ and the deed to Bean was made in the year following. 

The notes were originally given to the plaintiff and one Per

ham ; but suits were instituted on them by the present plaintiff 
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alone. How he came by the right to recover the judgment in 
his own name alone does not appear; nor is it material that it 
should. It is sufficient that it stands so recovered. The plain

tiff was, therefore, a creditor at the time of the conveyance to 
Bean; and, as such, had a right to set up fraud to obviate its 

effect upon his levy. The proof on the part of the plaintiff 
was such, that the jury found the conveyance to have been 
fraudulent as against creditors. 

The deed upon which the tenant relies having thus been 
found to be fraudulent, as against the plaintiff, is, as to him 

and his levy, to be treated as a nullity. Bean and his tenant, 

the defendant, may, therefore perhaps, be regarded as stran

gers, and as such having no right to question the regularity of 
the levy. Buck v. Hardy, 6 Green!. 162. However this may 

be, according to the case of Herring 8f al. v. Polley, 8 Mass. 

R. 113, they are precluded from taking the ground relied upon. 
A levy is a statutory mode of conveyance; and in this case it 
may be likened to a conveyance by two pen;ons jointly of real es
tate, of which one only is the owner, in which case the convey
ance would be effectual to pass the estate of the one owning it. 

It was objected at the trial, that the levy was defective by 

reason of an error in the boundary set forth ; but in the argu
ment of the case reserved this ground was not insisted on. 

It was further objected, as it appeared, that the considera-
• tion originally paid for the land, when purchased by Henry, Jr. 

was paid by Henry, Sen. the tenant, that, so far as it affected 
his rights, under the conveyance to Bean, the same could not 
be regarded as fraudulent. But. no explanation of that trans
action appears, from which an inference can be made, that the 
money paid by him was not Henry, Jun's or due to him, or not 

intended as an advancement, Henry, Jr. being his son, or as a 

gratuity. We cannot therefore consider this objection as of 

any weight. And, moreover, it does not appear, that, in the 

conveyance to Bean, any reservation was inserted for the bene

fit of the tenant. He has, therefore, no ground upon which 

he can be sustained against the claim of the plaintiff. 
Judgment on the verdict. 

VoL. vm. 53 
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JoHN G. DunLEY versus AuRIN Z. LITTLEFIELD Sf' al. 

A_ note, given to J. l\I. P. and J. ·\V., who were copartners in the purchase 
and sale of lands, as the consideration of a deed of certain land, was in

dorsed hy one of them hy the partnership name of P. & vV. by the prior 

consent of the other who was not then preseut, in payment of a debt due 

by them; and it was held, that the note was le-gaily indorsed and transfer

red thereby. 

\,Vhere a note was signed by one of two eopartners in tnde, by the name 

of their partnership firm, and given as the consideration for the purchase of 

real estate, conveyed to both by his procurement, to which the other had 

neYer assented, and of which he had no knowledge until afterwards, and 

this transaction was wholly out of the line of their business,, a~d known 

to be so by the payees; but subsequently this partner, in his own name and 

under his own hand, joined with the other in a bond to a thir_d person, stip

ulating to convey the ~ame land on the performance of certain conditions, 

and at the same time disclaimed any interest therein, avowed that he did it 

only for the benefit of his copartner, and declared that he would never par

ticipate in the profits thereof; it was held, that he had so confirmed the 

doings nf his partner, as to be holden on the note. 

"\Vhcre a note, given in the name of a partnership, was indorsed for a val

uable consideration before it become payable, and the indorsee had no 

other knowledge of its origin, than that it was·given for land purchased,_ it 
was held, that this was not sufficient notice to him, that the signature of the 

partnership name had been unauthorized. 
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If a promissory note has been iu<lorscd and transferred to an indorsee for 

value before it foll dne, aud is available iu his hall<l:1, want of consideration 

cannot be set up as a defonce against liis indorsce, although the latter had 

been notified before the transfer to liim, tliat the note was without consid

eration. 

AssmrPSIT upon a note for $1625, bearing date August 17, 
1835. 

The testimony at the trial before ·w ESTON C. J. is given in 

foll in the report of the case, but as the substance will be 

found in the opinion of the Court, it seems to be unnecessary 

to make any additional statement. 

After the evidence was all before the jury, the defendants 

contended that if the jury were satisfied, that the land, the 

conveyance of which formed the consideration of the note, 

was of no value, then there was no consideration for the notes 
of Pollard & .. Wheeler to Warren, and no consideration for 

the defendants' notes to Pollard & Wheeler. 

The Judge ruled, that the land was of some value, and in

structed the jury, that they were bound in law to consider it 

of some value; that the value of land did not depend upon 

the uses to which it might be applied; but if it had at the 

time a marketable value, whatever it could be sold for fairly, 

and without fraud, was its value ; that however worthless and 
useless lands or things might be for all necessary purposes of 

life, yet still, if they could be fairly sold for any thing, they 

had a marketable value, and whatever they could be sold for 

was their value ; that many vendible articles were found to 
be entirely useless, and yet still, what they could be sold 

for, was the true measure of their value; that if there was no 

fraud, Warren could recover any notes given him for the land, 

and so also could Pollard & Wheeler, and the plaintiff claim

ing under them; that any sum or land to the value of a bar

leycorn is a sufficient consideration to support a promise; that 

if the defendants have paid more than the land is really worth 

to Warren and to Pollard & Wheeler, as there was ,1alue in 

the land, they are bound to pay all they promised for it by 

their notes ; that a gross inadequacy of consideration is evi-
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dence of fraud ; but in this case there was an adequate consid
eration in thP. estimate they put upon it, if there was no fraud, 
especially as Warren made no representations, and Wheeler 
& Pollard examined the land for themselves. 

The verdict for the plaintiffs was to be set aside, if the 

ruling or instructions were erroneous. 

Wells, for the defendants, contended, that the dealing in 

lands on joint account, could give no power to one to indorse 

a note in the name of both. There can be no partnership in 
the purchase and sale of lands. The transfer must be made 

by deed, and one cannot sign for another without authority 

under seal. The note therefore was not legally transferred to 
the plaintiff, and the action cannot be supported. Lowell v. 
Reding, 9 Greenl. 85; Bayley on Bills, 49, 5Q, 115; Smith 
v. Whiting, !) Mass. R. 3a4; Pitts v. Waugh, 4 Mass. R. 
424; Burgess v. Lane, 3 Greenl. 165. 

Littlefield & Kerswell were p_artners only in the purchase 

and sale of goods, and this note was given for the considera
tion of a tract of land. Kerswell could not lawfully make the 
partnership liable by a note given in the name of the firm by 

him without the knowledge of his partner. He gave no prior 
authority, or subsequent assent. Littlefield is not liable upon 
it. Man. ~ Mech. Bank v. Winship, 5 Pick. 11; Munroe 
v. Cooper, ib .. 412. His subsequent signing of the deed, con
veying away the land according to Kerswell's request, under 
protest that he would have nothing to do with it, cannot 

amount to a ratification. Kerswell procured the conveyance 
to him, and he was the proper person to take the land back. 
Littlefield's performing a mere act of common honesty, stating 

why he made the conveyance, cannot be construed into an 

affirmance of a contract made without authority from him. 

The defendants had the same right to set up want of con
sideration in this suit, as if the action had been brought in the 
name of the payees. Warren, the first indorsee, was inform
ed what the consideration of the note was, and indeed had an 

interest in it. The note was given for the same land purchased 
by the payees of Warren. Knapp v. Lee, 3 Pick. 452; Hatch 
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v. Dennis, l Fairf. 244. And the plaintiff was expressly in
formed by Littlefield of the facts, before he took the note. 

The Judge erred in ruling, that the jury must necessarily 
consider the land to be of some value. It was not a question 

for him, but for the jury, to determine. And the decision 

made by the Judge was wrong, and founded on erroneous 

principles. It was that the value of the land was what it 
would sell for, and that having been sold for something, was 
conclusive evidence, that it was worth something. The practi

cal effect of the ruling is, that if one man can cheat another 
in the sale of land, the price thus obtained is its true value. 
Powler v. Shearer, 7 Mass. R. 22; Dickinson v. Hall, 14 
Pick. 21 i; Bliss v. Negus, 8 Mass. R. 46; Shepard v. Tem
ple, 3 N. H. R. 455; Bayley on Bills, 538; Gates v. Wins
low, 1 Mass. R. 65; Wyman v. Heald, 17 Maine R. 329; 
Cutler v. How, 14 Pick. 293; 1 Story's Eq. 248. 

N. Weston, for the plaintiff. 

One partner may negotiate a note belonging to the partner

ship, and make use of the partnership name in so doing. It 
is wholly immaterial what the consideration was, provided the 
note belonged to both as partners. Besides, if the note be

longed to them as joint owners, and not as partners,· one with 
the assent of the other might make the indorsement in pay
ment of a debt due from both. It is unnecessary to write the 
names at length, when the identity is proved. 

Although Littlefield was not originally liable, and would not 

have become so, unless he adopted the act, yet this was done, 
and he became liable, when he entered into the new bond to a 
stranger, and joined in the deed. If he did not derive allly 
benefit personally, but allowed his partner to have the whole, 

it could make no difference. He should. have conveyed back 
to the grantor all interest he derived under the deed. 

The note was clearly good in the hands of Warren, and the 
defendants could not set up want of consideration as a defence. 

Being available in his hands, he could sell it to any other per

son, who would succeed to all his rights, whatever notice the 
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purchaser might have had. Smith v. Hiscock, 11 Maine R. 
449; Trull v. B'igelow, 16 Mass. R. 406. 

There was no evidence in the case, that "VVarren ever saw 

the land, or knew any thing of it personally. Fraud was not 

pretended. The instruction, as matter of law without the 

illustrations, was merely this, that the marketable value of lands 

at the time, is the measure of value, where there is no fraud. 

Utility is not the only standard of value. A large portion of 

the articles sold have their value only in the fancy, such as 

diamonds and lace. There can be no other test of value in 

the transactions of life, than the marketable value at the time 

the contract is made or is broken. 

The opinion of the Courit, TENNEY J. taking no part in the 

decision, haviug once been of counsel in the action, was drawn 

up by 

,v HITMAN C. J. - The plaintiff sues as an indorsee of a note 
of hand, purporting to have been made by the defendants, to 

John M. Pollard and John Wheeler, payable to them or their 
order in two years from August 17, 1835 ; and indorsed in 

blank by Wheeler, by putting thereon the names " Pollard & 
Wheeler._" And Wheeler was introduced by the plaintiff, 
at the trial and testified, that he was authorized by Pollard, to 

negotiate the note to Isaiah "\Varren, in payment of a debt, 

which was due to him from them; and that in pursuance 

thereof, he indorsed it as above ; and delivered it to Warren, 
long before it became payable ; who gave credit therefor by 

indorsing the amount on a note he held against them. He 

further testified, that he and Pollard were copartners in buy

ing and selling land. 

It was objected by the defendants, that there could be no 

such partnership ; and that the indorsement of the note, in the 

manner above stated, was no transfer of it. These objections 

are believed 11ot to be sustainable. We do not see why there 
may not be a copartnership in buying and selling land, as well 

as in any other vendible property. It is an agreement merely 

to share in the profit and loss of negotiations. The rules 
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for transferring land may be different from those for the 

transfer of personal estate ; but that can make no difference 

in the result, as to profit and loss. Copartners in trade often 

connect the purchase and sale of real estate, with their other 

negotiations ; and the profit and loss relative thereto goes 

into the general account thereof; the only difference being, 

that a different form is used in transferring real estate from 

that which is requisite in the transfer of personal property. 

Notes, taken for the price of real estate, may be transferred, as 

if taken for any thing else ; and we cannot regard the transfer 

of the note, made as before stated, otherwise, than as effectual 

for the purpose. It was an indorsement by _a name which pay

ees might well assume for the purpose ; and the indorsement 

may be well declared upon, as having been made by them, by 

the name of Pollard & Wheeler; especially when accompanied, 

as in this case, by proof, that the indorsement was specially 

authorized by Pollard, the other payee. 

It was next objected, on the part of Littlefield, one of the 

defendants, that the note was signed by his copartner in trade, 

by the name of their- copartnership firm, and that it was given 

for the consideration for a purchase of real estate, to which 

he had never assented ; and in reference to the negotiation for 
which he had no knowledge, till after the purchase by his 
copartner ; and that the negotiation was wholly out of the line 

of the business of the copartnership, of which Pollard & 
Wheeler were well knowing. 'fo obviate this objection the 

plaintiff proved, that, after the purchase, a certain individual 

received a bond, signed by Kerswell & Littlefield, the said 
Littlefield having personally executed the same, in which it was 

conditioned, that the defendants would convey the land, so 

purchased by them, to him upon certain terins and conditions 

therein expressed, the said Littlefield, at the same time, dis

claiming any interest therein, and avowing, that he only did it 

for the benefit of his copartner and declaring, that he never 

would participate in the profits thereof. The Judge, sitting 

in the trial, nevertheless ruled, that this was a ratification of 

the purchase, and rendered the note, on this· ground, unobjec-
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tionable on the part of Littlefield. To this ruling the counsel 

for the defendants excepted. The fact being established, the 

Judge undertook to pronounce the legal effect thereof. This, 
it is believed, he might well do. But it is contended that he mis

judged as to the legal effect of the act. It is insisted that Little

field's constant declarations" that he would have nothing to do 
with the negotiation, and that he would not participate in the 

fruits thereof, did away the effect of his act in executing said 
bond. To us it seems, that, to render his declarations avail

able to himself, he should have done no act inconsistent there
with. If he would avoid a note given by his partner, in the 

partnership name, upon the ground that it was unauthorized by 

their course of business, he should wholly have abstained from 

doing any act, whereby the property, being the consideration 
for which the note was given, might become alienated to any 
third person. If he would rid himself of it, in any way, or 
do any act concerning it, he should have offered to the gran
tors a relinquishment of any possible benefit he might have 
it in his power to derive from it. In such case his acts woulrl 
have been consistent with his declarations. But when he 
undertook to aid his partner, by agreeing to convey the land 
for his benefit, although upon a contingency, he cannot be re

garded otherwise, than as having confirmed the doings of his 
partner, in making the purchase, so far at least as it respected 
their liability on the note in question. 

But the case shows that ·warren became the indorsee of the 
note, for a valuable consideration, and before it had become 

apparently discredited. And it does not appear that he had 
any other knowledge of its origin than, that it was given for 

the land. This could not afford him any ground to apprehend, 

that the signature of a partnership firm had been unauthorized. 

For it is certainly no uncommon occurrence for copartners to 
purchase land, and give their securities for the consideration 

in the partnership name. This could not fail to have been 
known to be the case, during the rage for speculation in 
wild lands, which characterized the period in which this note 
had hs origin. A note so taken by an indorsee has been held 
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to be available in his hands although it might have been given 
in the name of a partnetship firm, in furtherance of a negotia

tion not within the scope of the partnership concern ; and even 

although the note were wholly without consideration in its in

ception. 

It is said, however, that the note was given for the same 

land, which the payees had purchased of Warren; and that 
he well knew the land to be taluelcss; and, therefore, that the 

note was without consideration and void. But we do not see 
that the case presents the slightest evidence, tending to show 
any such knowledge on his part. It does not appear that he 

had ever seen the land ; and he found the payees willing to 

purchase of him, according to the weight of testimony, at one 

dollar and twenty-five cents pet acre, after they had, with two 
assistants, been upon the land, and explored it to their satisfac

tion. And, moreover, we do not, by any means, gather from 

the testimony detailed in the case, that the land was to be con

sidered as valueless. We therefore regard the note, while in 
Warren's hands, as having been valid and recoverable. 

But it is further contended that the plaintiff, the present 

holder, who took the note of Warren, when overdue, had been 

previously cautioned not to purchase it, and had been told, by 
said Littlefield and others, that it was without consideration ; 
and had been signed by his (Littleficld's) partner, without any 
authority from him to use the partnership name for such pur

pose. The answer to all which is, that the note was, unques
tionably, good in the hands of Warren, of whom the plaintiff 
purchased it ; and that Warren could lawfully transfer to any 

one else any claim, which he had by virtue of it. We there
fore, consider the verdict of the jury to have Leen properly 

returned for the plaintiff; and that judgment must Le entered 
thereon. 

VOL. VIII. 54 
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TicoNic BA~K versus LEv1 JOHNSON. 

When the payee of a promisrnry · note writes the words, "holden without 

demand or notice," on the back of the note, and signs it, and another per

son writes his name dire('tly below it; whether this is ur is w,t to be con

sidered a waiver of demand and notice on tl,c part of the second indorscr, 

an agreement L,y him to waive demand and notice may be proved by oral 

evidence, or may be inf'errcd front circumstances. 

Where a note is discounted at a hank for the benefit of the first indorser, 

and the 1noncy is passed to his credit as a deposit, and a portion of it re

mains in the bank until the note bccorncs payable; it wmild seem to be 

optional with the hank to retain this money in part payment of tl,e note, 

or not. The omission to retain it, cannot destroy the rigl,t to recoYcr of 

another iudorser the full amount. 

'\,Vhere the cashier of a hank has made an entry on the bank books, that a 

certain note had been discounted at a certain time, it is cornpdent for him 

to testify tl,at tl,e entry was in fact but r:onclitional, and made without 

authority, and !hat the note was not then discounted. 

BY accidcqt the report of the case never came into the 

hands of the Reporter. The facts appear, however, to be 

sufficiently stated in the opinion of the Court, to understand 

the questions of law involved in the decision. 

TVells and Hutchinson argued for the defendant, and cited, 

Farmer v. Rand, 14 Maine R. 225; Central Bank v. Dav-is, 
19 Pick. 37;3; Sm.ith v. Hiscock, 14 Maine R. 449; Gowen 
v. Wentworth, 17 Maine R. 66; Goddard v. Cutts, 2 Fairf. 

440; B,iyley on Bills, 150, :398; Creamer v. Perry, 17 Pick. 

332; Prench v. Grindle, Hi Maine R. 16:3. 

Bontelle argued for the plaintiffs, and cited, Fuller v. Mc
Donald, 8 :M:1iue R. 21:3; Drinkwater v. Tebbetts,, 17 Maine 

R. 16; Boyd v. Cle!wlancl, 4 Pick. 5'25; Taunton Bank v. 

Richardson, 5 Pick. 436 ;. Barker v. Parker,· 6 Pick. 80; 

Chitty on Bills, (9th Arn. Ed.) 535, and notes. 

The opinion of the Court was drawn up by 

WHITMAN C. J. - This action is against the defendant as 

an indorser of a negotiable note of hand. No demand on the 

makers was pro\'ed. The plaintiffs contended that the defend

ant had agreed to waive any such demand. To prove this 



JUNE TERM, 1842. 427 

Ticonic lhHk D • .Johnson. 

they relied upon the indorscmcnt of the defendant, which was 

in blank, but directly under the name of M. P. Norton, the 

payee, on the back of the note, over vvhich had been written 

by Norton, when he indorsed the note, the words, "holden 

without demand or notice;" and upon the testimony of one 

Perkins, the cashier of the bank, who stated, that, on the 

second of January, 1837, Norton presented the note for dis

count ; and it was then agreed to discount it, if he would in

dorse it, waiving demand and notice ; and get the defendant 

to do the same, to which Norton assented; and received one 

hundred dollars in anticipation on account of it ; and was to 

receive the residue after the defendant should have indorsed it; 

that, on the tenth or eleventh of the same January, he re

ceived a letter from the defendant, saying he would indorse 

the note, left by Norton at the bank for discount against Dwi

nell & als. for $1500, for his, Norton's accommodation; that, 

. between the tenth and eighteenth of the same month, the 

defendant called at the bank, when the note was presented to 

him for his indorsement, whereon he read the words, "holden 

without demand or notice," over Norton's name; and asked 

if he should place his name immediately under Norton's, to 

which he, the witness, replied, that he had better do so, as it 
would save the necessity of demand and notice; to which the 

defendant assented, and immediately so placed his name. 

The plaintiffs insist that by so placing his name on the 

note he waived demand and notice; but it may well be ques

tioned, whether the mere placing the name of the defendant 

under that of the payee, over whose name a waiver was placed, 

although so written as to apply to one or many, would render 

him liable without demand and notice. In Central Bank v. 

Davis, 19 Pick. 373, it was held, that the contracts of indor

sers on notes are several ; and that words waiving the right to 

notice, over the payee's name, applied only to the payee. The 

words, in that case, might be applied to the plural, as well as 

to the singular number. Yet the Court say, " the waiver was 

an essential part of the indorsement ; and materially affected 

the liability of the first indorscr. It was his several act, and 
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does not bind any one else; and further, " then follows the 

blank indorsemcnt of the defendant, which the holder has a 

right to fill up; but, in doing it, he is not at liberty to write 

just what he pleases over the name; but is bound by mercan

tile usage, which on this point has the force and certainty of 

law." 

1n Farmer v. Rand, 14 Maine R. 225, cited by the counsel 
for the defendant, however, it was decided that, "we waive 

demand and notice," over the name of the payee, might be ap
plied to the subsequent indorsers. This may seem to be in 
conflict with the reasoning of the Court in Central Bank v. 

Davis. 
But however this may be, the case at bar is distinguishable 

from the case of Farmer v. Rand, in one particular. The 

waiver here is in language, which may admit of a singular, as 
well as of a plural application. In that case the word "we" 

would embrace, necessarily, all who could properly be, by the 
other words in connexion with it, included. 

The other grounds relied upon by the plaintiffs, as to this 
point, are more clearly tenable. The agreement to waive de
mand and notice may be proved orally, or be inferred from 
circumstances. Fuller v. ]tlcDonald, 8 Greenl. 213; and 
Bank v. Davis, before cited.. There does not seem to be any 
room to doubt, that the defendant perfectly understood the 
agreement between him and the plaintiffs, that demand and 
notice were to be waived. 1/Vhat transpired between him and 

the plaintiffs, or their cashier, plainly shows it to have been so. 
The defendant, however, insists that, from the memorandum 

made by the president of the bank, it is to be presumed, that 
not more than eleven hundred dollars of the amount credited 

for the note, had been paid when the note fell due ; and con

tends, that what then remained thereof might and should have 

been retained. But the cashier testifies that the whole was 
deposited to the credit of Norton, and paid out as he drew 
checks for it. Whether the whole had been actually paid out 
at the time the note fell due, or not, docs not appear. And 
from the authority cited, Bayley, 398, it only appears:, that the 
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plaintiffs might have retained a bnlance remaining deposited 
to the credit of Norton, when the note became due, if they 
had thought it proper to do so. It was clearly optional with 
them to do so or not. 

It was further objected, that the agreement with Norton was 
usurious, and therefore void. But our statute on that subject, 

does not vacate the contract, in toto, for that cause. Only an 
abatement of the excess, over lawful interest reserved or taken, 

could be claimed, together with costs for the defendant. There 

was, however, no specific agreement for an excess of interest, 
over and above the legal rate. But the ground taken is, that 
the operation of the transaction, as indicated by the memoran
dum of the president, had the effect to secure more than six per 
cent. interest. But no agreement appears to have been made 

with any such intent, or for any such purpose. The cashier 

states that the money was placed to the credit of Norton, and 

paid out as he drew checks for it; and, of course,. it does not 
appear, in the language of the statute, that there was "actually 

reserved or taken above the rate of interest prescribed by law." 
The proposition of Norton, taken in connexion with the mem

orandum of the president, seems to show merely an indication 

of the times and the manner of using the funds, which Nor
ton's necessities woulcl be likely to call for; with a view, on his 
part, doubtless, to induce the bank to make the loan, rather 
than any binding stipulation between the parties. 

The defendant further contends, that it appears on the cash
ier's books, that the note had been discounted, and the amount 

credited by him on the second of January; and that the note, 
thereupon, became absolutely the property of the plaintiffs; so 

that the indorsement of the defendant, some ten or fifteen days 

afterwards, was without consideration, and therefore was, as to 

him, nudum pactum. It appears to be true, that the cashier 

did so enter the negotiation upon his books; but he testifies, 
that this was done, by him without express directions therefor, 

as was occasionally done, when notes were provisionally dis

counted; but that, till the terms were complied with, nothing, 
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except the one hnn<lre<l dollars, a<lvance<l 111 anticipation, 

would have been paid out. 

It appears clearly, that there was no other understanding be

tween the parties than, tlrnt this note should be received, and 

tbe credit given provisionally, viz. upon its being indorsed, 

waiving demand and notice by the defendant. By its being so 

indorsed the negotiation became absolute, and not before. And 

we cannot doubt but that it was competent to the plaintiffs to 

show this, notwithstanding the entry of the cashier, under the 

circumstances testified to by him, upon his books. No such 

unqualified entry constituted, or was in accordance with the 

real agreement between the parties. 

We therefore think the default must stand ; and that judg

ment must be entered accordingly. 

Nc1n. - '.rENNEY J. having bct,n of counsel in this case, took no part in the 

hearing or <leeisiou. 

ABRAHAM ·wrna versus TnoMAs KENNEDY ~Y al. 

If it be shown Ly parol proof that a poor debtor's bond was in fact executed 

on a day sub.sequent to its date, the obligors are, for the purpose of making 

a computation of time of performance, bound by the date of the bond and 
recital of the day of arrest. 

\Vherc the surety in such bond diJ not read it, and was truly informed of 

the date of the bond and of the day of the arrest of the debtor, but was 

misinformed as to the time wlicn by its terms the conditions must be per

formed, and where there was no fraudulent design, he cannot be relieved 

from his liability by the terms of the bond. 

DEBT on a poor debtor's bond, bearing date Aug. 4, 1839. 

At the trial, before "\V mTMAN C. J., after the evidence was in

troduced, the plaintiff became nonsuit, reserving liberty to 

move for a new trial, in case the whole Court should be of 
opinion, that the action might be maintained. 

The material facts arc all given at the commencement of 

the opinion of t-he Court. 
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Webster, for the plaintiff, said the contract here was to do 

certain things within six months from the date of the bond. 

Any evidence, the effect of which is to extend the time of per

formance, varies and alters the effect of the written contract. 

Paro) evidence is inadmissible for that purpose. 

It is said, that a deed takes effect from its delivery, and not 

from its date. This rule applies only to the conveyance of 

real estate. But here the date is a material part of the con

tract, and as material, as the day stated, when performance is 

to be made by a future day certain, fixed in the instrument. 

2 Stark. Ev. 543, 544, and 551, and cases cited; 2 Johns. IL 
230; 4 Barn. & Cres. 408. 

If the date is to be changed by such testimony, it may 

change the nature of the contract, and turn a statute bond 

into a common law bond. 

To permit such evidence would be to contradict the return 

of the officer. The law requires, that the officer should return 

when he took the bond, and return the bond with his precept. 

The return of an officer cannot be contradicted, unless in a 

suit against him for a false return. Com. Dig. Return, G.; 
Bott v. Burnell, 9 Mass. R. 96; Same case, 11 Mass. R. 163 ; 

Estabrook v. Hapgood, 10 Mass. R. 31:3; Slayton v. Chester, 
4 Mass. R. 478; Bean v. Parker, 17 Mass. R. 591 ; Winchell 
v. Stiles, 15 Mass. R. 230; Stinson v. Snow, 1 Fairf. 263. 

The bond recites, that the debtor was arrested on the day of 

its date, and he is estopped from denying it. 

But there should not have been a nonsuit, because, if the 

bond is to be considered as taking effect from the time the wit

ness said it was signed, still it is good at common law, and the 

action can be maintained. 

J. 8. Abbott, for the defendants, contended that the offi

cer's return was not contradicted by the evidence objected to, 

because it does not appear that this is the bond referred to by 

him. 

The action was commenced within six months from Sept. 

1, the time the bond was actually signed, if the evidence is ad-
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missible to show the fact. The only inquiry then is, whether 

we are at liberty to show the mistake. If we may, the suit is 

prematurely brought. 
The rule is, that all mistakes in date may be shown. 2 

Stark. Ev. 557, 572, and cases cited. Mistake in the date 

of a replevin bond, and of a writ may be shown. Chandler 
v. Smith, 14 Mass. R. 313; Johnson v. Farwell, 7 Green!. 

370. 

The opinion of the Court was drawn up by 

SHEPLEY J. -This suit is brought on a poor debtor's bond, 
bearing date August 4, 18m); and it recites, that the defendant, 

William Kennedy, was then arrested on the execution in favor 

of the plaintiff against him. The officer's return on the exe
cution states the arrest to have been made on that day. It 

appears, that the part of the bond which was not printed, in
cluding the date and time of arrest, was written by the princi

pal in the bond ; and that it was signed and sealed, when 
neither the officer, nor the creditor was present. And that 
this was done on the fourth day of September following. The 
subscribing witness states" that the surety in said bond, not 

having spectacles with him at the time of putting his signa

ture to the bond, could not read it, but was told that if the 
principal should surrender himself within six months from that 
time, he would be saved harmless." There is nothing in this 
testimony to prove, that the bond was not antedated by the 
principal for the purpose of making it conform to an arrange

ment made with the officer, that he should obtain one bearing 
that date to correspond wiih the date of the arrest. And the 
fact, that he wrote it and inserted the date and the day of ar

rest corresponding thereto, is suited to impress the mind with 

the belief, that such was the case. And the proof, that the 

bond was executed on the fourth of September does not prove, 

that the debtor was not arrested on the fourth of August, and 
allowed to procure and present a bond as soon as opportunity 
would permit. The effect of proof that the boud was in fact 

executed on a day subsequent to the date, has been considered 
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in the case of Cushman v. Waite, in the county of Penobscot, 
where it was shown, that tbe signers were in such case, for the 
purpose of making a computation of time, bound by the date 

of the bond and recital of the day of arrest. 

The surety does not appear to have been misinformed re

specting the date of the bond or the day of arrest, while he 

was so With respect to the legal effect of it. And there is no 

indication, that this was done with any fraudulent design. 

There is nothing in the testimony, which shows, that he was 

not truly informed both of the date of the bond, and the day 

of the alleged arrest of the debtor. And nothing therefore to 

relieve him from his obligation. The nonsuit is to be taken 

off, and the case is to stand for trial. 

lAMES DINsMORE versus THOMAS DINslltoRE ~ al. 

To take a contract out of the operation of' the statute of limitations, it is 

not necessary that the admission of indebtedness should be in any very 
precise or set terms. It is sufficient, if the evidence be such, that it can 

satisfactorily be deduced, that the party to be charged meant to be under

stood, that he owed the debt. 

Nor is it necessary, that the precise amount due should have been named by 

the party to be charged in his acknowledgment. lt. is quite_ sufficient, if 
he admits an amount to be due nearly approximating to the amount claimed; 

and the precise amount may be proved aliunde. 

A new promise, made by one of two joint and several promisors, will take the 

case out of the operation of the statute of limitations as to both. 

Assu111PSIT upon a joint and several promissory note, given 

by the defendants to the plaintiff. The facts stated in the 

report of the case are all to be found at the commencement 

of the opinion of the Court. 

J. S. Abbott, for the defendants, contended that the acknowl

edgment of one of two joint and several promisors made after 

the demand has already become barred by the statute, is not 

sufficient to take it out of the operation of the statute of limit

ations. Sigourney v. Drury, J1 Pick. 387. 

VoL vm. 5:5 
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But here was no promise to pay, and no acknowledgment 

that any thing was due on this demand. It is not sufficient 

to bring the case within the later decisions on- the statute of 

limitations. Perley v: Little, 3 Greenl. 97; Porter v. Hill, 
4 Green!. 41; Deshon v. Eaton, ib. 413; Thayer v. Mills, 
14 Maine R. 300. It was a mere agreement to do an act af

terwards on a condition, which was never performed. McLel
lan v. Allbee, 17 Maine R. 184. 

The testimony is not sufficient to prove that the comersa

tion, be it a promise or not, related to the note sued in this 

action. It could not be understood to apply to a debt due 

from him and from another. The particular debt must be 

specified. Pray v. Garcelon, 17 Maine R. 145. 

Bo'Utelle, for the plaintiff, said that it was well settled, that 

the new promise of one of several joint and several promisors 

was sufficient to take the demand out of the statute as to all. 

Here was an acknowledgment of present indebtedness, and 

a promise to pay also. There was no condition in the pro

mise. No time being fixed, it was to be done on demand, 
within a reasonable time to get the note from Gardiner. Bar
nard v. Bartholomew, 22 Pick. 29L; Cambridge v. Hobart, 
10 Pick. 232; Whitney v. Bigelow, 4 Pick. 110. 

The promise refers directly to this note. No other was 

mentiornid,· and the sums were nearly the same. If any other 

demand existed between the parties, it was incumbent on the 
defendants to show it. Bailey v. Crane, 21 Pick. 323; Bar
nard v. Bartholomew, before cited. 

The opinion of the Court was drawn up by 

WHITMAN C. J. - The plaintiff's declaration is on a note of 

hand for $217,67, with interest, bearing date Oct. 17, 1831. 

The reliance in defence is upon the statute of limitations. To 

avoid the operation of the statute the plaintiff introduced a 

witness who testified, that, about two or three years previous 
to the· fone of trial, he was owing the defendant, Thomas 

Dinsmore, a large sum of money; and that the plaintiff applied 

to him (the witness) to become accountable to him (the plain-
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tifl) for a debt, which, he sa:id, the said Thomas was owing 
him, of two or three hundred dollars ; that he, the witness, 

assented to do so, if said Thomas would agree to it ; that 

the plaintiff thereupon requested the witness to converse with 

said Thomas on the subject; that he soon after saw him, and 

stated to him, that the plaintiff had spoken to him to see if 

he could make a turn of the amount he owed the plaintiff, 

being two or three hundred dollars ; and asked him if the 

plaintiff had spoken to him about it. He replied, yes ; -That 

he, the witness, then inq11ired of him if he was willing, or had 

concluded to do it. He said he was, when he should have got 

his note against the witness; that it was at · Gardiner ; and 

that he should get it when he could see his son there. Upon 

this evidence the parties agreed, that a default should be enter

ed ; but that, if the Court should be of opinion that the 

evidence was sufficient to obviate the effect of the statute, the 

default was to stand, otherwise that it should be taken off, and 

a nonsuit entered. 

It is contended, that the evidence introduced does not show 

an acknowledgment of indebtedness ; and if it does, that it 

does not show, that the note in question was .the indebtedness 

referred to in the aclmowledgment. 
As to the first of these points, it is clearly not necessary, 

that the admission should be in any very precise set terms. 
It is sufficient if the evidence be such, that it can satisfactorily 

be deduced, that the party to be charged meant to be under

stood to concede, that he owed the debt. Even his acts may 

be sufficient for the purpose ; for a man's acts sometimes indi

cate more satisfactorily the operations of his mind even than 
his words. Hence the payment of a part of the debt is a 

tacit acknowledgment of indebtedness for the residue. If 
there be items in a running account, some of which were with

in, and some not within six years, the whole would be unaffect

ed by the statute. If A should request B to pay part of a 
note which C held against him, and charge it to him, A, 

could any one doubt that it would take the note out of the 
statute, although B should not comply with the request? In 
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the case at bar the defendant, Thomas Dinsmore:, admitted 

that the plaintiff had requested him to set off the debt, which 
the witness owed him, to the amount of two or three hundred 

dollars, and that he had consented to do so, by way of pay
ment of the same amount due from him to the plaintiff. He 

only excused himself from doing it at that time, because the 
note, which he held against the witness was not then at hand. 

The witness and the defendant must have understood each 

other, at the time ; and that the negotiation was to be perfect

ed, whenever the latter should have obtained his note from 
Gardiner. The conversation between them could have im

ported nothing else. It was in effect, not only a recognition 

of a debt due to the plaintiff, but a promise to pay it in the 

mode proposed. 
In the case of Greenleaf Sf al. v. Qttincy Sf al. 3 Fairf. 11, 

Mr. C. J. WESTON, speaking of a certain conversation, between 
.a witness in that case and one of the defendants, remarked, 

that "this, of itself, did not amount to a clear admission of 

existing indebtedness ; but the witness, who was authorized to 
demand the debt for the plaintiffs, understood him (the de
fendant) to assel}t to his proposition, that it should be turned 
against one, which was due from the witness to his (the de
fendant's) brother. What the witness understood, the jury 
must have found to be true," And the verdict was sustained. 
!n Arnold v. Dexter, 4 Mason, 122, the defendant, on having 
his note presented to him for payment, remarked, that it was 

as good as money. Here was no direct acknowledgment of 

indebtedness; nor any promise to pay the amount named in 
the note. It was held, neverthele:;s, that it was tantamount to 

both. The note could not be as good as money unless it was 
actually due; nor unless he meant to pay it. 

As to the recognition by Thomas Dinsmore, if made deliber
ately and understandingly, it was for him to show, that it re

ferred to some debt, other than the one in question, if such 
were the fact. Mr Justice Morton, in Baily v. Crane, 21 
Pick. 123, where the statt11e was set up in defence, remarked, 

that, '' as the defendant pas not shown that there was any 
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other debt due from him to the plaintifl~ his letter, containing 
an acknowledgment, must be presumed to apply to the note 

in suit." And Mr. C. J. Parker, in Whitney v. Bigelow, 4 

Pick. 110, a case of a defence grounded upon the statute, in 

which the defendant had said to a third person, that he was 

going to see the plaintiff; and complained that the plaintiff 

was driving him too fast; and that he was willing to pay, but 

could not get the money; remarked, that, whether the declara

tions referred to this debt or some other, "was a fact to be 

tried by the jury. And they were at liberty to infer the fact 

from the circumstances proved ; and no other debt or demand 

against the defendant, and in favor of the plaintifl~ being shown 

to exist, we do not well see how any other inference could be 

made." And the decision in Baillie v. Lord Inchiquin, 1 
Esp. Cases, 435, is explicitly to the same effect. The burthen 

of proof, in such cases, is most clearly upon the defendant, 

In the case at bar there is not even the slightest pretence, that 

the acknowledgment could have reference to any other debt. 

No suggestion of the kind appears to have been made. 

It is not important, that the precise amount due should have 

been named by the defendant in his acknowledgment. It is 
quite sufficient that he admitted an amount to be due nearly 
approximating to the amount claimed. The precise amount 
may be proved alinnde. In Bird v. Oammon, 3 Bing. N. C. 

883, Mr. C. J. Tindal said, that "a general promise in writing, 

not specifying the amount, but which can be made certain as 

to the amount by extrinsic evidence, is sufficient to take the 

case out of the statute of limitations," and all the other Judges 

expressed themselves to the same effect in that case. In Bar~ 
nard v. Bartholomew, 22 Pick. 291, an objection of this kind 

was considered and overruled, It was adjudged, that, as the 

plaintiff had, by other evidence, made that certain and definite 

which was general and indefinite in the admission, it was 

sufficient. 
It was contended in argument, in the case at bar, that, this 

being a joint and several note, the admission of one would 

not bind both; and the cq.se of Sigourney v. Drury, 14 Pick, 
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3R7, was cited in support of the position. That case, however, 

was assumpsit on a joint and several promise; and the pay

ment of interest by one within the six years, was held to take 

the case out of the statute against both. Mr. C. J. Shaw, 

however, in the course of his elaborate reasoning, in that case, 

suggests, that if the admission were merely oral, or after the 

six years had elapsed, so that the statute had become a bar, 
it would deserve consideration whether it should be allowed to 

revive the promise against both ; and seems to be inclined to 

think that it would not; but reserves himself for the consider

ation of those questions, when they shall require a decision. 

His doubts would seem to have been suggested by what fell 

from Mr. Justice Bayley, in Atkins v. Tredgold, 2 Barn. & 
Cres. 23. That cause, h·owever, was not decided upon any 

such ground ; and the language of the learned Judge was an 

obiter dictnm. The question there, was, whether a pay

ment of · interest by a ·surviving co-promisor revived a debt 

against the executors of the deceased promisors ; and it was 
held, that it did not; as the death of one rendered the con
tract several against the survivor. 

But there would seem to be much reason for considering the 
doubts of Mr. C. J. Shaw as controlled by the case of Whit
comb v. Whiting, 2 Doug. 1532, in which Lord Mansfield, and 

his associates, clearly contemplated no such exception; and 

his Lordship emphatically places an admission, by a partial 

payment, and by verbal acknowledgment, upon the. same 

ground. And in Perham v. Raynal ~ al. 2 Bing. 306, Mr. 

C. J. Best remarked, that it had been supposed the decision in 

Whitcomb v. Whiting, was not law; but, said he, "I should 

be slow to decide that any thing, which fell from Lord Mans

field is not law." The C. Justice, in the same case, remarked, 

if the acknowledgment of one, where only one is sued, will 

prevent the operation of the statute of limitations, so also will 

the acknowledgment of one, where three are sued. If we 

were to decide otherwise we should establish an anomaly in 

the law; because in other cases an acknowledgment of one of 

many, who are jointly concerned, is binding on the others." 
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The C. Justice, at the time, had the case of Atkins v. Tred
gold before him; and if there were any such exception, as 
intimated by Mr. Justice Bailey, it is inconceivable that he 
should not have noticed it, as it would have tended directly to 

negative the generality of his position, that when one of many 
in a joint concern makes an admission, it is binding on the 

whole; and to introduce the supposed anomaly into the law. 
Doubts upon this point may have arisen from looking at the 

admission, necessary to take a case out of the statute of lim

itations,. as constituting a new, independent and substantive 
promise, which all the authorities go to show that it does not. 

In Srnith, adrn. v. Ludlow o/ al. 6 Johns:267, it appeared, 
that the defendants dissolved a partnership, before existing 

between them, on the 31st of December, 1801, and gave 
due notice.of it; and in June, 1808, one of the defendants 
made an acknowledgment, which the Court considsred suffi 

cient to bind both the defendants. This was more than six 

years after the debt accrued. It did not occur to the learned 
Court, that, because six years had elapsed, one of the defend

ants could not revive the debt against both. And in Patterson 
v. Patterson, 7 W·end. 441, where a verbal admission was 

made, twelve years after the dissolution of a copartnership, by 
one of the copartners, that a debt was due, the same decision 
was repeated, without the slightest allu~ion to any question, 
arising from the lapse of time between the dissolution and the 
acknowledgment ; or from its being a verbal, instead of a 
written admission. It is believed, that before the passage of 
the late English statute, requiring all admissions, to take a case 
out of the statute of limitations, to be in writing, no doubt 
has ever existed, that a verbal admission for the purpose was 

equivalent to an admission in writing. Upon a careful review 

of the circumstances of this case, and the authorities bearing 

upon them, we are of opinion, that the default must stand ; 

and that judgment be entered accordingly. 
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EBENEZER II. NEIL versus ENocH FoRD Sj· al. 

In an action upon a poor debtor·s bond, made prior to the statute of ]83D, 
c. 366, it was held, that if it appeared tint the Justices, who administered 

the oath to the debtor, had acted only in pursuance of a citation issued 

on an application made <lirnctly to the magistrnte by the debtor, instead of 
from the prison keeper as the ln,w then required, that they ha,! no jurisdic
tion of the matter, and that their proceedings would have been illegal and 
void, if the legislature had not interposed by that statute, and given to 
the defendants the right to have the action tried by a jury, to ascertain the 
amount of loss actually sustained, if any, as the measure of the plaintiff's 
dan1ages; 

On such trial, if it be shown, that tlie oath had been administered by the 
magistrates, it is still competent for the plaintiff to prove, "that at the time 
the oath was administered to the debtor, there was personal property,money, 
debts, credits, or real estate l>elonging to the debtor in the hand,, of his sure

ty on the bond, sufficient, in whole or in part, to pay the execution referred 
to in said bond." 

ExcEPTIONS from the Middle District Court, REDINGTON J. 

presiding. 
Debt upon a poor debtor's bond, dated Dec. 18, 1837, in 

the penal sum of $ 84,34. The bill of exceptions referred to 
papers, which were not copied as part of the case. The facts, 
however, appear in the opinion of the Court. The exceptions 
were filed by the plaintiff. 

This case was continued at the June Term, 1842, to bear
gued in writing. If any arguments were furnished, they have 
not fallen into the hands of the Reporter. 

D. Sf L. Kidder, for the plaintiff. 

Greene, for the defendants. 

The opinion of the Court was prepared by 

SHEPLEY J. - This was a suit upon a poor debtor's bond. 
The defence presented was a performance of the condition. 
To establish it a certificate of two justices of the peace and of 
the quorum was introduced, which stated, that the debtor liad 
caused the creditor to be notified according to law, and that 
the legal oath had been administered to him within the time 
prescribed. This would have been sufficient unless controlled 
by other testimony showing, that the justices had no jurisdic-
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tion of the case. Granite Bank v. Treat, 6 Shep!. 340. The 

bill of exceptions states, that " the plaintiff then read, no ob

jection having been made, the citation to plaintiff dated 19th 

of December, 1837, with the officer's return thereon dated 

Dec. 30, 1837.'' From inspection of these papers, which are 

made part of the case, it appears, that the application of the 

debtor was made to a justice of the peace and not to the 

keeper of the prison, and that the citation was issued on that 

application. This testimony, having been admitted without 

objection, was legally before the Court. It is one of the first 

principles of law, that the Court must notice and consider all 

the legal testimony introduced, in coming to a conclusion upon 

the rights of a party. The facts stated in the testimony were 

apparent. The statutes of 1835, c. 195, and of 1836, c. 245, 

had received a construction, which determined, that the leg~! 

mode of procuring a citation was by an application to the prison 

keeper. Knight v. Norton, 3 Shep!. 3;37 ; Hanson v. Dyer, 
5 Shep!. 96. The process, which formed the substratum for 

the proceedings of the justices in this case was not then such 

a process as the statutes required. It was not merely an 

erroneous; it was an illegal process. And this Court decided, 

in the first of the two cases before named, that the application 
being the foundation of all subsequent proceedings, must be in 

conformity to the statute provisions to give jurisdiction to the 

justices. This was but the statement of what was supposed 
to have been a well established and admitted doctrine. It was 

no new doctrine. It had been declared by the highest judi

cial Courts in other states to have been an old and established 

doctrine. In the case of Bigelow v. Stearns, 19 Johns. R. 39, 

C. J. Spencer, in delivering the opinion of the Court, said, 

"I consider it perfectly well settled, that to justify an inferior 

magistrate in committing a person, he must have jurisdiction 

not only of the subject matter of the complaint: but also of 

the process; and person of the defendant." He also said," if 

a Court of limited jurisdiction issue a process, which is illegal, 

and not merely erroneous ; or if a Court, whether of limited 

jurisdiction or not, undertakes to hold cognizance of a cause 
VoL. vm. 56 
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without having gained jurisdiction of the person by having 
him before them in the manner required by law, the proceed

ings are void ; and in the case of a limited or special jurisdic

tion the magistrate attempting to enforce a proceeding found~ 
ed on any judgment, sentence, ·or conviction, in such case 

becomes a trespasser." The same doctrine had been declared 

in the case of Smith v. Rice, 11 Mass. R. 513. Mr. Justice 

Jackson, in delivering the opinion of the Court, said, "but if it 
appear, that the Judge of Probate has exceeded his authority; 
or that he has undertaken to determine the rights of parties1 

over whom he has no jurisdiction, whether the want of juris
diction arise from their not having been duly notified, not 

regularly before him, or from any other cause; or that he has 
proceeded in a course expressly prohibited by law ; in all such 

cases the party aggrieved, if without any laches on his part, 
he has had no opportunity t:o appeal, may consider the act or 
decree as void." The same doctrine was again stated in the 

case of Slasson v. Brown, QO Pick. 439, by Mr. Justice Dewey 
in delivering the opinion of the Court. That was a case arising 
out of a suit upon a poor debtor's bond; and one of the ques
tions presented was, whether the justices had jurisdiction be
cause there was a misnomer in the notice to the creditor. 
The opinion states, " the ground of defence in a case like the 
present is, that the magistrates had no jurisdiction of the 
case. This want of jurisdiction arises from the failure on the 
part of the debtor to comply with the regulations of the stat
ute." 

In the case now under consideration, the application to the 

justice not being in conformity to the provisions of the statutes, 

was illegal, and being the foundation of all the subsequent 

proceedings, the justices had no jurisdiction of the case; and 
their proceedings must have been adjudged void, if the legisla

ture had not interposed by the statute of 1839, c. 366; which 
provides in cases like the present, that the defendants shall 
have a right to have the action tried by a jury, who, if the 

party has not sustained any damages, may returi1 a verdict for 

the de
0

fendants " notwithstanding there may have been in law 
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a breach of the condition of the bond. And the plaintiff in 
such action may introduce any proper evidence tending to 
show, that the surety or sureties of such debtor had in his or 
their hands and possession at the time of the administration of 
said oath to said debtor personal property, money, debts, credits 
or real estate, of the property of such debtor sufficient in 
whole or in part to pay the execution referred to in said bond." 
The bill of exceptions states; " the plaintiff then offered to 
prove, that at the time the oath was administered to Ford there 

was personal property, money, debts, credits, or real estate be
longing to said Ford in the hands of his surety, Palmer, suffi
cient in whole or in part to pay the execution referred to in 
said bond ;" and that such proof was rejected. It will be per
ceived, that the plaintiff was entitled to the introduction of 
such proof, and that it was erroneously excluded. 

Exceptions sustained. 

THE INHABITANTS OF ATHENS versu.s THE INHABITANTS OF 

BROWNFIELD, 

Where a notice in writing respecting paupers is sent by the overseers of one 
town to those of another by mail, under the provisions of St. 1835, c. 149, 
(Rev. Stat. c. 32, § 44,) it is not necessary that the postage of the notice 
should be paid by the town sending it. 

And where a notice, thus sent by mail, arrived at the town to which it was 
directed, but the overseers dnclined to take it, and it was sent to the gen
eral postoffice as a dead letter, no copy thereof having been retained by the 
overseers sending it, it was held, that it was competent to prove the con
tents of the notice by parol. 

Tms was an action to recover for the support of a pauper 
and her children, alleged to have had their settlement in 
Brownfield. At the trial before WHITMAN C. J. the plaintiffs 
proved, that a notice in due form was made out, containing 
the information and request proper in such cases, directed to 

the overseers of the poor of Brownfield, signed by the chair

man of the overseers of the poor of Athens as such, put into 
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the form of a letter, and superscribed to the overseers of 
Brownfield. This letter was put into the mail at A thens, but 

the postage was not paid. l[t reached the postoffice in Brown

field in due time to have given seasonable notice to the over
seers of the poor of that town, if they had taken the letter 

from the postoffice, which they could not have done without pay
ing the postage. They declined to take the letter, because the 

postage had not been paid, and it remained in the postoffice 
at Brownfield, until it was forwarded to the general postoffice 

as a dead letter, as required by law. The defendants offered 
parol proof of the contents of the letter, no copy having been 
kept by the overseers of Athens. The defendants objected 
to the admission of such evidence, but the objection was over
ruled, and the testimony was received. The paupers had no 

settlement in Athens. 
A nonsuit was entered by consent, which was to be taken 

off and a default entered, if the sending of the notice and the 
proof of it, were sufficient to entitle the plaintiffs to recover. 

IIiitchinson, for the defendants, said that the law must be 
strictly pursued to charge a town with the support of a pauper. 
The notice must be in writing, and if sent by mail, the postage 
must be paid. The town to be charged is not liable to pay 
the expense of notice, The legislature did not intend to im
pose such burthen, and they had no right to do it. Groton v. 

Lancaster, 16 Mass. R. llO, 
The parol evidence was improperly admitted. Better evi

dence could have been produced. The plaintiffs might have 

sent to Washington, and obtained _the original, or a copy, and 
should themselves have retained a copy, I Stark. Ev. 386. 

Greene, for the plaintiffs, contended that the notice was 
legally given, under the provisions of the St. 1835, c. 149. 
The duties of town officers, and the duties and liabilities of 
towns are prescribed by the law. The legislature have power 
to prescribe any mode of giving notice, they choose. The stat
ute says that the notice shall be sufficient, if sent by mail, and 
arrives at the town to be charged. It is equivalent to actual 
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delivery. The statute does not require the postage to be paid 
by the town sending the notice. 

The evidence of the contents of the notice was properly 
admitted. The law does not require the town officers to keep 

a copy of the notice. And if one had been kept, it would not 

have been evidence. The best evidence attainable is admissi

ble. 1 Stark. Ev. 386, 389; Taunt. Sjc. Turnp. v. Whiting, 
10 Mass. R. 327; Welch v. Barrett, 15 Mass. R. 380; Cen
tral Bank v. Allen, 16 Maine R. 41. 

At a subsequent day in the same Term, the Court, by 
TENNEY J. remarked that the provisions of the statute of 1835, 
c. 149, respecting notice, appeared to have been complied with 

by the plaintiffs. The notice was put into the postoffice in 

Athens, and arrived at Brownfield. The statute does not re
quire that the town sending the notice should pay the postage 
of the letter. It is not necessary, that the postage on notices 

in relation to bills of exchange and promissory notes should be 

paid by the parties sending them. And the legislature might 

think it the most convenient to leave the postage to be paid by 
the town to ~hich the notice was sent. 

The notice had gone beyond the control of the plaintiffs, 
and had probably been destroyed, without their fault. The 
parol evidence was rightly admitted. 

The nonsuit must be taken off 
and the defendants be defaulted. 
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STEPHEN FREiMAN ~ersus JAMES RANKINS. 

Where one is the owner of goods, and has a right to take immediate posses• 
sion, he may maintain an action of trespass for taking them. 

And if the plaintiff in such aetion, and also the person in whose actual cus
tody the property was, should represent generally, that tho plaintiff did 
own anoiher article of the sam,e description of property, when he did not 
.own it, h.e woilld not thereby deprive himself of the right to recover dam. 
ages for the taking of the article which was in fact his property. 

If some part of the instrnction of a District fodge to the jury shoilld be 
foilnd to be incorrect; yet if on the whole instruction, the erroneous part 
became immaterial, and the party excepting was not injmed by it, a new 
trial will not be granted. 

ExcEPTIONs from the Eastern District Court, ALLEN J. pre
siding. 

Trespass to recover the value of a cow, taken by the de
fendant, a deputy sheriff, who claimed to justify the taking by 
virtue of a writ against the plaintiff, Stephen Freeman, as his 

property. 
The exceptions state, that the plaintiff called Forest Turner, 

who testified, that in 1836, he and the plaintiff made a bar
gain, that the plaintiff and his family were to live wi.th him ; 
that as a. remuneration for their support he was to have the 
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plaintiff's labor and the use and whole benefit of the cow and 
he~ increase, while they lived together; that this is the same 
cow for the taking of which this suit is brought; that the 
plaintiff had no other cow ; that the cow had three or four 

calves, which had been disposed cf by the witness; that the 
plaintiff had a right to leave when dissatisfied; but that he 

had lived with him to the present• time; that the plaintiff had 

a right to control this cow; that there was a heifer two and an 

half years old on the place, which came of this cow ; that if 
the plaintiff went away, this cow was his; and that there was 
another cow besides th_is on the place. Roland Freeman tes
tified, that he was present when the bargain was made; that 

Turner was to support the plaintiff, who was witness' father, 

and family, and have his labor and the use of this cow; that 

Turner was to have the benefit of this cow and her increase; 
that there was a heifer two and an half years old which came 
of this cow; and that the plaintjff had a right to dispose of or 
sell this cow at any time he saw fit. 

The defende-nt then called Daniel Dennett, who testified, 

that in a conversation with Forest Turner, he wished to pur
chase this heifer of Turner, who said he could not dispose of 
her, for she was not his, but belonged to Freeman; and that 
he then called on the plaintiff, who said the heifer was his, but 
declined selling. He also called William Owen, who testified, 
that in the summer of 1840, in conversation with the plaintiff, 
he said the heifer was his, and that he wished to sell the cow. 

This was all the evidence in the case. And thereupon the 
counsel for the defendant contended, that the evidence did not 
authorize the plaintiff to maintain this action ; that there was 

a difference between the testimony of Turner and Freeman, 

and Turner had stated the contract truely ; and requested the 
Judge to instruct the jury, that if the evidence of Turner was 

believed, the plaintiff had no right to maintin this suit; but 
that the suit, if maintainable, should have been brought by 
Turner; that if the heifer was the property of Turner, that if 

both he and Freeman held out to the world, that the heifer 
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belonged to the plaintiff; that the defendant was justified in 

making the attachment. 

The presiding .Judge declined to give such instructions; and 

instructed the jury, that if the owner of goods has parted with 

the possession upon a contract of lease, he cannot, while the 

contract remains in force, maintain an action of trespass against 

one who shall take them from the lessee; but that from the 

evidence in the case, it appeared, that the plaintiff had not 

parted with the possession of the cow, he living with Turner 

on his place; and that if he had parted with the possession, 

he had such a right to resume it, that he could maintain this 

suit. The verdict was for the plaintiff. The defendant filed 

exceptions to the refusal of the Judge to give the instructions 

requested, and to the instructions given. 

J. Appleton and C. A. Everett argued for the plaintiff; and 

cited, Nichols v. Patten, 18 Maine R. 232; Drinkwater v. 
Drinkwater, 4 Mass. R. a57; Neal v. Williams, 18 Maine 

R. 391; Story on Agency, 419; 1 Story's Eq. 385; 6 Ad. & 
Ell. 419; 9 B. & Cr. 586; Lunt v. Brown, 13 Maine R. 

238; Wyman v. Dorr, 3 Greenl. 183; Vincent v. Cornell, 
13 Pick. 294; Putnam v. Wyley, 8 Johns. R. 432; 15 East, 

609. 

A. Sanborn argued for the plaintiff, and cited, I Chitty on 

Pl. 154; 2 Saund. 47, (b.); 3 Stark. Ev. 1439. 

The opinion of the Court was drawn up by 

SHEPLEY J. -The testimony presented in this bill of ex

ceptions might have authorized a jury to find, that the plaintiff 

at the time of the attachment was the owner of two cows ; 

and that one of them was taken by the officer to apply the 

proceeds to the payment of his debts. The question present

ed for consideration however is not, whether a verdict for the 

plaintiff was properly authorized by the testimony ; but whether 

the instructions to the jury were correct, and those requested 

properly withheld. The first request for instruction was, " that 

if the evidence of Turner was believed, the plainttff had no 
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right to maintain this suit." According to the testimony of 
Turner the contract between him and the plaintiff existed only 

during pleasure, and the plaintiff had a right to take possession 
of the cow and determine the contract, whenever he pleased ; 

and had also a present right to control her even without put

ting an end to the contract. When one is the owner of goods 
and has a right to take immediate possession, he may maintain 

an action of trespass for taking them. Walcot v. Pomeroy, 2 
Pick. 121; Lunt v. Brown, I Shep!. 236. The second branch 

of the requested instructi~ns was, that if the plaintiff and 
Turner " both held out to the world, that it was the heifer of 

the plaintiff, that the defendant was justified in making the 

attachment." 
It was not to the cow attached and now the subject of con

troversy, that this requested instruction related. And a com

pliance with the request would have been in effect to declare 
erroneously the law to be, that if the plaintiff and Turner 

represented generally, that the plaintiff did own a piece of 
property, when he did not own it, he would thereby forfeit 

his right to another piece of property, which he did own. 

It is also insisted, that the testimony did not authorize the 
instruction, "that the plaintiff had not parted with the posses
sion of the cow, he living with Turner on the place." It is 
not necessary to inquire, whether this was strictly correct, for 
the jury were also instructed, " that if he had parted with the 
possession, he had such a right to resume it, that he could 
maintain this suit." The latter clause of these instructions 

being correct the former became immaterial, and the defendant 
was not injured by it. 

Exceptions overruled. 

VoL. vm. 57 
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SUPREME JUDICIAL COURT, 

IX THE 

COUNTY OF PENOBSCOT, 

ARGUED AT JUNE TERM, 11:4~. 

HENRY BLAKE versus JAMES ImsH. 

When the verdict will necessarily charge one, or will disclrnrge him from 
a fixed liability, he is incompetent to testify in the case; but where there is 
no fixed or certain liability, whether the plaintiff recovers or not, and his 

interest, if any, is contingent, a mere possibility that he may be charged, it 

goes to the credibility of the witness, and not to his competency. 

In determining whether an instnction to the jury be, or Le not, correct, it 
should be considered in connexion with the evidence in the case, and as 

applicable to it. 

AssuMPSIT on an account annexed to the writ. 

In the report of the case,, the parol testimony is all given at 

length, but the contracts in writing are merely referred to, and 

no copies of them were furnished to the Court, and none have 

come into the hands of the Reporter. Without them, the 

parol evidence would be of little use. Enough, however, per

haps may be found in the opinion of the Court to understand 

the points decided. There was also a motion to set aside the 
verdict as against the evidence. 

The jury were instructed by SHEPLEY J. presiding at the 

trial, that the power given in writing by the defendant to Pol

lard was not sufficient to enable him to make the written con-
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tract with the plaintiff; and that to enable the plaintiff to re
cover, he must prove that the defendant knew that he was at 

work in execution of it, and assented to, or made no objection 
to his proceeding and continuing to work, and execute it. 

The verdict was for the plaintifi~ and was to be set aside, if 

the instructions were erroneous. 

J. Appleton and Prentiss argued for the defendant, and 

cited, 2 Stark. Ev. 744; 8 Pick. 51 ; 14 Mass. R. 303; 3 

Mason, 405; 9 Peters; 607 ; 3 Green!. 429 ; 4 Mason, 296 ; 

l 8 Maine R. 43G. 

Blake, for the plaintiff. 

The opinion of the Court was drawn up by 

SHEPLEY J. ·- The first objection to the verdict is, that Bar
zillai Brown was an incompetent witness, being interested in 
the event of the suit. When the verdict will necessarily 

charge one, or will discharge him from a fixed liability, he is 
interested in the event of the suit. In this case no fixed or 

certain liability attaches to Browri, whether the plaintiff recov

ers or not. His interest, if any, is contingent, a possibility 

that he may be charged. In such case it goes to the credi

bility and not to the competency. 
The second objection is, that the instrnctiohs were erroneous 

in stating, "t:lrat to enable the p-laintiff to recover he must 
prove, that the defendant knew, that he was at work in exe
cution of it [the contract between the plaintiff and Pollard] 
and assented to, or made no objection to his proceeding and 
continuing to work and execute it." 'The argument is, that 

the defendant might have known, that the plaintiff was at work 
in the execution of that contract for Brown or some other per

son and made no objection to it; and yet by the instructions 

would be made liable. This exception should 11revail, if the jury 
could have .so understood the instructions. But if they must, 
from the testimony before them and from the proceedings 
at the trial, have clearly understood the language to mean the 

same, as if it had been, that to enable the plaintiff to recover 

he must prove, that the defendant knew that he was at work 
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in execution of it for him, and assented to, or made no objec

tion, it will amount only to a verbal criticism upon the lan

guage used in drawing up the report. The reported case and 

the testimony referred to in it show, that the plaintiff claimed 

to recover upon two grounds. First, that Pollard was author

ized by the written agreement between him and the de

fendant, bearing date on the 15th July, 1835, to make the 

contract with him. Second, if he was not ; that the defend

ant knew, that Pollard professed to be acting under that 

power, when he made the contract, and that the plaintiff was 

executing it under that belief, and yet made no objection, but 

assented to such execution. And the defence was, that Pol

lard had no authority from the defendant to make the contract, 

that he did not profess to make it as agent for the defendant, 

but for Brown or some one else; that the defendant did not 

know, that Pollard professed to be acting as his agent in ~ak

ing it, and that he did not know or approve of his executing 

it as if made for him. It cannot be necessary to state the 

testimony in detail to prove, that the jury must have under
stood the instructions as bringing their minds distinctly to the 
consideration of_ the testimony tending to show, that the plain

tiff might recover on the second ground assumed by him, while 

he could not on the first. If any doubt can remain, it will be 
dispelled by presenting so much of the testimony as becomes 

necessary in considering the third objection; which is, that 

the defendant was but the agent of the owners and Pollard 

a sub-agent under him ; and that if the defendant ratified the 

acts of Pollard in making the contract, he did not bind him

self, but the owners for whom he was agent. The defendant, 

by the agreement of the 15th July, 1835, authorized Pollard, 

as his agent, to receive proposals for cutting, hauling and driv

ing from one to ten millions feet of timber from the township 

during the next season. He engages to pay Pollard and makes 

no mention, that he is acting as agent for others, or that any 

other persons were interested. 

Ira Fish testifies to a conversation with the defendant in the 

fall, and he thinks in September or October, 1835, and says, 
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"he inquired of me, what sort of an agent Joseph Pollard 
would make; and stated, that he had employed him to super
intend the logging business on that township as an agent." 
"He requested me to use my influence with the settlers on 

No. 4 to go on and haul by the thousand, which I promised to 

do. I accordingly called on Henry Blake of No. 4 and several 
other settlers, among them Grant and Palmer, aAd advised 

them to go on and examine the timber on No. 5, and if they 

found a good chance, to cut and haul by the thousand." On 

the 26th of November following, Pollard, as agent, without 

stating for whom, made a written contract with the plaintiff, 
the same Henry Blake, to cut and haul logs from that township 

by the thousand. The contract says, the logs are "to be scaled 
on the bank, where they are hauled, by some person agreed by 
James Irish of Gorham, and his account shall be binding be

tween the parties." What parties could have been intended, 

but the parties to. the survey; and who are· the parties to the 

survey but those, who agree upon the surveyor? 

On such testimony, if uncontradicted, no mind can reason

ably doubt, that the plaintiff believed, that he was making a 
contract with the defendant, not acting as an agent for others, 

but in his own right, through the agency of Pollard. Ira Fish 
further testifies, that in the first part of the winter in conversa
tion between him and the defendant, the logging operations on 
No. 5 were spoken of, and that he received from the defend
ant no different impressions respecting them, who inquired of 

him, "how Mr. Blake was getting along in the logging busi
ness." The only testimony in direct conflict with this aspect 
of the case, is that of Pollard, who testifies, that in making the 

written contract with the plaintiff he acted as the agent of 
Brown; and that he had authority in writing from him to do so. 

That written authority is produced bearing date apparently 

Sept. 27, 1835. On inspection it appears, that the month and 
day of the month have been altered. Brown testifies, that it 

was not executed at the time, it purports to be dated. " That 

it was executed in the winter sometime after Blake had com

menced hauling." "That he signed it at the suggestion of 



PESOBSCOT. 

Blake r. Irish. 

Pollard," who "said, he had made a contract with Blake, and 
that witness might have it, if he chose. ·witness said he would 

take it, and gave him the paper; but that Blake knew nothing 
of this arrangement to his knowledge." It appears to have 

been by this arrangement, as it is cal)ed, that Brown, by the 
agency of Pollard, received the lumber hauled by the plaintiff, 
and if the defendant be thereby a loser, it is, if Brown's. testi
mony be credited, by the misconduct of his own agent, Pollard. 

What evidence is there, that the defendant was during this 
time in fact acting as the agent of other persons, or that others 
were then interested? 

Pollard in his deposition says, "In July, 18~5, I commenced 

as agent of James Irish, and so. continued through the then 

coming winter; and in the summer of 1836, I was appointed 
agent of the proprietors of said township. I knew no other 

agent in 1835. In 1836,. Mr. Hersey was co~agent." Mr. 

Hersey's testimony does not contradict, but rather confirms 
Pollard in this particular. Brown says, " he settled the stump
age account with James Irish, who acted for Howe and Jones, 
James Read, and Tuckermans, of Boston, as he understood." 
But this is not stated to have been done, and it is not probable, 
that it was done, until the lumber had been received in the 
summer of 1836. There is therefore no satisfactory evidence, 
that the defendant did not act for himself only and· design to 
do so, or that there were other owners before the summer of 

1836. The fact, that others received payment for the agreed 

value of the lumber, which had been cut, is not inconsistent 

with a subsequent purchase by them with an agreement to re

ceive the pay for the lumber, which had been cut the preced
ing winter. 

It was a matter for the jury to consider, whether they would 
give credit to the testimony of either Pollard or Brown, or re
fuse it to both. It is not perceived, that they could be misled 

by the instructions; or that the Court is authorized to disturb 
their verdict. 

Judgment on the verdict. 
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JAivrns GREELY ~ al. versits W1LLIAM HuN'r. 

Where a note is indorsed after it falls due, a demand on the maker and no
tice to the indorser are necessary to charge the !alter, although such de
mand and notice might have been unavailing, by reason of the insolvency 
of the maker at the time,of the indorsement and afterwards. 

AssuJ11rs1T against the defendant as indorser of a note giv

en to him by one Joseph Smith, with the money counts. At 

the trial before SHEPLEY J. it was proved or admitted, that the 
plaintiffs sold goods to the defendant in the year 1834; that 

afterwards, in 1835, the plaintiffs received this note of the 

defendant, he indorsing it, in part payment for the goods; that 

at this time the note had been payable for more than a year; 

and that at the time the note was indorsed by the defendant, 
and received by the plaintiffs, Smith, the maker, was entirely 

destitute of property, and has so remained since. The wit

ness by whom the taking of the note was proved could recol

lect no conversation in relation to the note, further than that 
it was taken in part payment for the goo~s, and there was no 

other proof of any circumstances or conversation in relation 

to the indorsement. There was no proof of any demand on 

the maker, or notice to the indorser. 
The counsel for the plaintiffs contended, that there 'was a 

waiver of demand and notice to be inferred; and that they 
were entitled to recover on the money counts, as the note was 
no discharge of the original debt. 

The Judge directed a nonsuit, which was to be set aside, if 
the plaintiffs were entitled to recover. 

This case was said to have been argued at the June Term, 

1841, when the present Reporter was not in office. It was 

continued nisi at the June Term, 1842, and the opinion of the 
Court was delivered prior to the succeeding law term. 

Robinson ~ Cooley for the plaintiffs. 

W. T. llf" J. JI. Hilliard for the defendant. 
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The opinion of the Court was drawn up by 

WHITMAN C. J. -The defendant indorsed to the plaintiffs 

a note of hand, in payment for goods purchased of them, 

against one Smith, who was, at the time, and ever since has 

Leen, utterly insolvent; and this action is brought to recover 

the amount of it. There was no evidence, nor was it even 
pretended, that there was any deception, or other unfair means 
used to induce the plaintiffs to take it. It does not appear 

that the plaintiffs, at the time made any inquiry as to the re

sponsibility of Smith; nor whether they were acquainted with 
him or not. They, therefore, to entitle them to recover against 

the defendant, must depend upon the principles ordinarily con
nected with a contract of this kind. 

This case can scarcely be considered as coming within the 

rules applicable to the responsibility of indorsers of notes of 

hand, and bills of exchange. The note had been long over 

due, when it was negotiated. A demand, therefore, upon the 

maker, when the note was at maturity, was out of the ques

tion. If the plaintiffs have any ground of claim, it must arise 
from considering the indorsement of the defendant, as in the 
nature of an original draft upon the maker for the amount due; 
and it has been held, that every indorsement of a bill or note 
is tantamount to a new draft. Jones lly- al. v. Swan ty al. 17 
Wend. 94. In such case the holder must give evidence of 
reasonable diligence to obtain payment of such new draft, and 
of notice in due season of non-payment to the drawer. In 
this case, there being no pretence of any such demand, nor in

deed of any demand upon the maker or drawee, or of notice 

to the drawer, although such demand might have been u.navail
ing, by reason of the utter insolvency of the drawee ; yet, the 
authorities all concur in showing, that such insolvency of the 

drawee and maker of the note, forms no excuse for such a 

neglect. Farnum v. Fowle, 12 Mass. R. 89, and cases there 
cited. 

From the evidence in the case the note appears to have been 

taken in payment for a precedent debt pro tanto; and the 

evidence reported furnishes no reason to conclude that it was 
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the intention of the parties, as contended on the part of the 

plaintiffs, to waive demand and notice. 

Nonsuit confirmed and judgment accordingly. 

JAMES B. FrsKE versus JosEPH C. STEVENS, 

In an action by the payee of" draft against the drawer, where it appeared 
that tbe plaintiff was one of two assignees of the effects of the acceptor, 
it was lteld, that the hutthen of proof was on the defendant, to show that 
the plaintiff, as assignee, had funds in his hands to go, either wholly or 

partially, to pay the draft. 

Where an assignment of his effects was made by the acceptor of a draft for 
the benefit of his creditors, containing a release of the debtor from all his 
liabilities; and the payee of the draft, with the v11rhal approbation of the 
drawer, wrote upon the assignment in the list of creditors, a description of 

the draft, "for whom it might concern;" it was held, that this would not 
discharge the drawer from his liability. 

AssuMPSIT against the defendant as drawer of a draft of 

which a copy follows: - "Bangor, December 27, 1837. Six 
months from date, value received, please pay to the order of 

James B. Fiske, at the Eagle Bank, Boston, fifteen hundred 
dollars, and much oblige your obedient servant, J. C. Stevens. 
To Mr. Charles H. Hammond, Merchant, Bangor, Maine." 

It was accepted by Hammond, and indorsed by Fiske. The 
draft was read in evidence, and a demand and notice proved. 
Hammond was then called as a witness by the defendant, and 
testified, that in Dec. 1837, he applied to Fiske and Stevens 

to be sureties for him on a note; that the person of whom he 
had the money preferred a draft instead of a note ; that there
upon he made out a draft, because it could be negotiated 
easier than a note; that he made the draft without reflection, 
supposing it would make no difference as to the liability of 

either Fiske or Stevens; that he, Hammond, failed and made 

an assignment of his property to the- plaintiff and G. W. 

Brown, June 18, 1838. To the admission of all or any of 
this testimony the plaintiff objected, as going to explain, alter, 

VoL. vm. GS 
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or vary the legal effect of the draft, and the signatures to the 
same. The plaintiff then produced the assignment and it ap

peared thereby, that under the list of creditors, parties to the 

assignment, there was the following entry in the handwriting 

of the plaintiff. "J. C. Stevens' dft. indorsed by James B. 
Fiske, payable at the Eagle Bank, Boston, for $1500, for 
whom it may concern." Tbe assignment contained a release 

of all claims against Hammond. Hammond testified, that he 

had a conversation with both Fiske and Stevens in relation to 
their becoming parties to the assignment on account of this 

draft; that Stevens thought it would be best to have the draft 
put into the assignment, but expressly declined to sign it him

self; that this was on the last day in which parties could come 

into the assignment; that he saw Fiske, after seeing Stevens, 

told him what Stevens had said respecting the draft, and stat

ed also, that he did not view the remarks of Stevens in the 
light of a communication to be made to Fiske ; and that Fiske 
thought it was best to_ have it in the assignment. Hammond 
had the whole amount of the money for the draft, neither Fiske 
nor Stevens receiving any part. 

The counsel for the defendant then contended, that upon 

the evidence the plaintiff could not recover; that if the plain
tiff was entitled to recover any thing, it could be only one half 
the amount of the draft; that the plaintiff having introduced 
the assignment of Hammond's effects to Brown and himself, 

the burthen of proof was on him to sho\\', that he had not suf
ficient to pay this draft or a portion thereof. The Court was 

then holden by SHEPLEY J. who instructed the jury, that the 

burthen of proof was upon the defendant to show, that the 
plaintiff had received sufficient, or any amount for the purpose; 
that upon the evidence, if they believed it, they must find for 

the plaintiff the amount of the draft and damages, and interest; 

that the law supposed every person to be acquainted with legal 
obligations; and that the defendant having signed as drawer 
and the plaintiff as indorser, the· agreement or understanding 
stated by the witness, that they were to be sureties only, would 
not affect their liabilities. 
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The jury returned a verdict for the plaintiff for the full 
amount; and to an inquiry they had been requested, before 

going out, to answer, stated that, " they were not satisfied from 
the evidence, that there was any agreement, which would make 
the parties liable in any way different from what the law sup
poses." 

M. L. Appleton, for the defendant, argued in support of the 

grounds taken at the trial; and cited 13 Mass. R. 138; 5 
Serg. & R. 363; 10 Pick. 528; ib. 533; 10 Johns. R. 595. 

T. McGaw argued for the plaintiff, and cited 19 Pick. 227 ; 

ll Pick. 316; Hunt v. Adams, 1 Mass. R. 519; Richards 
v. Killam, 10 Mass. R. 239; Eaton v. Emerson, 14 Maine R. 
340; Church v. Barlow, 9 Pick. 547 ; 3 Kent, 114; Bayley 

on B. 151, 192,468; Lincoln v. Bassett, 23 Pick. 154. 

The opinion of the Court was drawn up by 

WHITMAN C. J.-The defendant contends that the verdict 
should not have been returned for the plaintiff, because he was 
one of the assignees of the effects of one Hammond, the ac

ceptor of the draft declared upon, and has not yet accounted 
for the proceeds of those effects ; so that it does not appear, 
but that he has realized enough to pay the draft. 

The Judge at the trial ruled, and we think very properly, 
that, if there was any thing in the plaintiff's hands, which 
should go, either wholly or partially to the discharge of this 
draft, it was incumbent on the defendant to produce the evi
dence of it. This, it would seem, might easily have been done 
by calling on the other assignee to testify to the amount of 
assets received, and of the disposition of them; and thereby, 

to have shown whether the plaintiff had availed himself of any 

thing towards the draft or not. 
It is next objected that as the plaintiff was assignee of said 

effects, and executed said agreement, which contained a re

lease of Hammond from all his liabilities, he thereby discharged 

the defendant from his liability on the draft, he being merely 

an accommodation drawer for the benefit of Hammond, while 
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the plaintiff was an accommodation payee who had indorsed 

the bill for the like purpose. 
It appears that the plaintiff executed the assignment, not 

absolutely as a creditor, as it respects this draft. He inserted 

the claim in the assignment as being for the benefit of whom 
it might concern ; and it appears further, that it was put into 

the assignment by concert between the plaintiff and defendant, 
with a view obviously, that whatever of dividend might be re

alized on account of it, should be applied in diminution of 

the amount ultimately payable by the person liable in the last 

resort. 
The salvo in the plaintiff's subscription, especially if it be 

taken in connection with the defendant's express wishes indi

cated in the testimony of Hammond, and communicated to the 
plaintiff, may well be considered as to the same effect, as it 

respects the liability of the defendant, as the one described in 

Gloucester Bank v. Worcester, 10 Pick. 528. The Court in 

that case say, " we think that it is very clear, from the assign
ment or indenture itself, independently of the parol evidence, 
that the plaintiffs did not intend to discharge the defendant 

from his liability as indorser, and that the discharge contained 
therein, of the maker by the plaintiffs, was by the approbation 
of the defendant." 

Whenever the intent of the parties can be ascertained by 
an inspection of an instrument, it should prevail over phrase
ology of a seemingly different import. From an inspection of 
the assignment in evidence, no one could fail to understand, 
that it was no part of the intention of the plaintiff's subscrip
tion to it, to discharge any party to the bill in question, who 

might ultimately be liable to him thereon. This ground of 
defence, therefore we think, was not sustained. 

The last objection urged by the defendant is, that at any 

rate, he was but in the condition of a surety with the plain
tiff, and that, at most, the plaintiff can only recover of him 

the one half of the amount he may have been compelled to 
pay to take up the draft. 
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The fact necessary to sustain this ground of defence was 

negatived by the jury, which must be regarded as taking away 

the foundation, upon which alone, the position contended for, 

could be maintained. 

On the whole, we think that the verdict must remain undis

turbed, and judgment must be entered thereon. 

GEORGE HALLEY Sf al. versus ELIJAH WEBSTER. 

If it be proved that a testator, a short time before making his will, was of 
unsound mind, it throws the burthen of proof upon those who come to 
support the will, to show the restoration of his sanity. 

It is competent for the party opposed to the establishment of the will to 
prove, that the testator, a short time prior to the making of the instrument, 

was insensible; that he was unconscious of what was going on around him; 

that he was much prostrated by his sickness; that he did not appear to 
know an intimate acquaintance; and that endeavors to converse with him 

proved ineffectual; the same being not mere matters of opinion, but facts. 

But testimony is inadmissible, that a witness, called by the opposing party, 
had stated, "that he had lost his devotion; that he intended now to serve 
the devil as long as he had served the Lord; and that he had a pack of 
cards which he carried about in his pocket and _called them his bible;" it 
not being in conflict with any statement he had made. 

Tms was an appeal from the decree of the Judge of Pro
bate, approving the last will and testament of Charles T. Halley, 

deceased. The appellants alleged that the deceased, at the 
time of making the instrument, was not of sound and dispos

ing mind and memory; and an issue was formed for the jury, 
and tried before SHEPLEY J. The respondent had introduced 

and examined one Osmore, who had attended the deceased in 

his last sickness, and whose testimony had a tendency to show, 

that the deceased had a sound mind at the time of making the 

will. The heirs at law introduced evidence to discredit Osmore, 

and called a witness, who testified, that Osmore had told the 

witness, that he, Osmore, had lost his devotion ; that he in

tended now to serve the devil as long as he had served the 

Lord; that he had a pack of cards with him which he carried 
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about in his pocket, and called them his bible." 

mony was objected to by Webster, but admitted. 
This testi

The heirs 
at law introduced certain depositions, and certain portions of 

them "underscored with black lines" were objected to by the 
respondent, but admitted. They were these: - "I endeavor

ed to converse with said Halley but could not, because he was 

insensible." "He appeared to be very much prostrated with 
sickness, and did not appear to know Mr. F.", a neighbor. 

" He appeared at this time to be in a sog, and perfectly uncon

scious of what was around him." "I found him exceedingly 
prostrated." " He appeared at that time to be unconscious of 
what was transacting around him." 

The counsel for the heirs requested the Court to instruct the 

jury, that if they were satisfied, that a short time before the 

making of the will, the testator was of unsound and non-sane 
memory, that the burthen of proof was upon the respondent 

to satisfy them, that he was of sound mind and memory at the 
time of executing it. 

The Judge instructed the jury on that point, that if they 
were satisfied, that previous to the execution of the will the 
deceased was of unsound mind an<l memory, the burthen of 
proof would be upon the respondent to prove, that at the time 
of executing it, he was of sound mind and memory; and also 
that the lowest share of mind and memory which would enable 
a person to transact the ordinary business of life with common 

intelligence would be sufficient to answer the requirement of 
the law that he should be of sound and disposing mind and 

memory; and that so much mind and memory would be re
quired. 

The verdict of the jury was, that the deceased was not, at 

the time, of sound and disposing mind and memory; which 

verdict was to be set aside, if the testimony was improperly 
admitted, or the instructions were erroneous. 

There was also a motion to set aside the verdict, because it 
was against the evidence. 

NOTE. -At the argument on this motion it was said, that 

the evidence was not accurately reported. The Court re-
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marked, that where such motion is made, it is the duty of the 
counsel for the party making it, to prepare a report of the evi
dence, and deliver it to the counsel of the opposing party. If 

it be not satisfactory, his view of the evidence should be fur
nished; and the Judge, who tried the action, should determine 

the points of difference; so that no question of this character 
should be raised at the argument. 

Rogers and J. Appleton argued for the respondent. 
In the course of their arguments, they cited 2 Eccl. R. 269, 

369; 4 Eccl. R. 182; 5 Eccl. R. 211; 2 Stark. Ev. 1702; 4 
. Coke, 123, Beverley's case; I Swinb. on Wills, 112, 123; ~ 

Yeate, 48; 1 Hen. & Mumf. 276; Toller, 8; Powell on Dev. 

146; 3 Brown's C. Cas. 443; 13 Ves. 87; 5 Johns. R. 144; 
3 Atk. 173; 12 Ves. 450; 4 Wash. C. C. R. 262, 580; 9 
Conn. R. 40 ; 7 Serg. & R. 9.0; 1 Pet. C. C. R. 164; 1 Eccl. 

R. 291; 3 Eccl. R. 258; Brooks v. _Barrett, 7 Pick. 95; 1 

Stark. Ev. 134; Comm. v. Buzzell, 16 Pick. 154; 7 East, 

108. 

Cutting argued for the heir~ at law, and cited Stone v. 
Damon, 12 Mass. R. 488; Breed v. Pratt, 18 Pick. 115; 2 
Phil. Ev. 191; and 5 Johns. R. 159. 

The opinion of the Court was drawn up by 

WHITMAN C. J. -The instructions of the Judge to the 
jury, as to the proof of sanity, were unquestionably correct. 
No position can be better established than that, if a testator, a 
short time before making his will, be proved to have been of 
unsound mind, it throws the burthen of proof upon those who 

come to support the will to show the restoration of his sanity. 
The Judge must be understood to mean a general and fixed 

insanity ; and not a mere temporary delirium, such as takes 

place in a fit of intoxication. When a person is laboring 

under a typhus fever, which it would seem was the testator's 
disease, a suspension of the rational powers is often superin

duced, of many days duration. And if the proof were, as 
the tendency of the testimony · would seem to have been, that 

the testator had arrived to that stage in the fever, when such 



PENOBSCOT. 

Halley ·i;. lVebster. 

suspension had, to a greater or less extent, taken place, so as 

to incapacitate him to make a will, those who would undertake 

to establish a will, thereafter made, during his sickness, should 
be holden to prove, that he had, at the moment of making his 

will, recovered the use of his reason. The authorities upon 

this point are collected, and well considered in Shelfor's treatise 
on Insanity, &c. p. 275 to 290, and clearly support the ruling 
of the Judge in this particular. 

The testimony objected to, underscored by black lines, in cer
tain depositions used in the case, we think was legally admissible. 
It was as to the appearance of the testator, when the depo

nents saw him. He appeared, they say, unconscious of what 

was going on around him ; and much prostrated by his sick

ness ; that he did not appear to know a certain individual ; 

and that an endeavor to converse with him proved unsuccessful 
by reason of insanity. These were not mere matters of opinion, 

but facts, somewhat of a general cast, and combining many 
minute particulars. A cross-examination might have elicited 

the indications tending to establish the general facts. A wit
ness might, in general terms, have testified that the testator was 
insane. It would have been competent for the adverse counsel 
to have inquired into the particulars conducive to the estab
lishment of the general fact. So if a witness had testified 
that the testator was asleep, the particulars from which he be
came assured that such was the fact, might have been inquired 

into. 
As to the testimony objected to but admitted, that one of 

the witnesses called by the appellee had stated, " that he had 

lost his devotion ; that he intended now to serve the devil as 
long as he had served the Lord ; that he had a pack of cards 

which he carried about in his pocket, and called them his bible," 
we think it should have been excluded. It was not relevant 

to the point in issue. The only effect of it was to disparage 
the witness. It did not conflict with any statement by him 
made ; nor did it, according to the rules of evidence, directly 
tend to show that his general character for truth was bad. The 
admission of such kstimony would be opening a wide door 
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for the introduction, without any definite limitation, of the 

idle conversations of a witness from his earliest manhood. In 
this instance the jury may have been seriously prejudiced by 

its introduction ; and may have been led to place less reliance 

upon the witness' testimony than they otherwise would have 

done. The appellee could not have expected such an attack 

upon his witness; and therefore could not have come prepared 

to rebut it. Not being able to discover that it had not an undue 

effect upon the minds of the jury, in the conclusion to which 

they came, we think a new trial must be granted. 

ABNER WEEKS versus Rte HARD THOMAS. 

A mortgagee in possession cannot be charged for rent by the mortgagor, so 

long as the premises mortgaged remain unredeemed; unless tl,cre be a 

special agreement between the parties to tho contrary. 

In an action where it appm1red, that the money claimed was paid expressly 

towards a note which the defendant held against the plaintiff; and which 

had been afterwards sued by the defendant, and j•Jdg,nent recovered there

on, after an appearance therein, by his attorney, and after numerous coutin

nances of the action; it was held, that the money could not be recovered 
back. 

AssuMPSIT on an account annexed for house rent, a count 

for use and occupation, and the money counts. The par
ties agreed on a statement of facts, from which it appeared, 

that on April :2d, 1836, the defendant conveyed certain land 

and buildings to the plaintiff, and at the same time the 

plaintiff made a mortgage _thereof to the defendant to secure 

four notes given for the whole of the purchase money, all 

which have never been paid; that on the same day the pre

mises were leased _by the mortgagor, the plaintifl~ to the de

fendant, the mortgagee, until January 1st, 1837, by an instru

ment in writing, on which was an acknowledgment of pay

ment of the rent; that the defendant, before the conveyances, 
had been in the occupation of the premises, and continued so 

to occupy until May 1st, 1837, when he removed therefrom; 

V oL. v m. G9 
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and that in November, 1837, the defendant indorsed the notes 

and assigned the mortgage to a third person. 

The plaintiff also claimed to recover ten dollars and interest, 

as having been paid to be appropriated by the defendant in 

part payment of one of the notes given for the land, and 

which had not been so appropriated; and produced a receipt 

of which a copy follows: -- "Received of A. Weeks ten dol

lars, to be indorsed on my note against him given April 2d, 

1836, for $500, due July ]5, 1836. Richard Thomas." The 

ten dollars have never been indorsed on the note referred to, 

but in January, 1837, a suit was brought thereon in the name 

of Thomas against the plaintiff, and entered at the May Term 

of the Court of Common Pleas, answered to by the attorney 

of said Weeks, and continued from term to term until the 

January Term, 1838, when judgment was rendered, without 

deducting the ten dollars, and this judgment has been fuHy 

satisfied. If the plaintiff was entided to recover, the defend

ant was to be defaulted ; and if not, a nonsuit was to be en

tered. 

Wilson, for the plaintifi~ contended that the plaintiff was 
entitled to recover for the rent, because the lease shew, that 

the defendant occupied under him, and not as mortgagee, and 

no entry under the mortgage took place. 
The defendant promised to indorse the ten dollars on the 

note, but has never done it, and has received payment for the 

note. This entitles us to recover it in this action. 

Prent-iss, for the defendant, contended that the mortgagor 

could never compel the mortgagee, on any promise implied by 

law, to pay rent to him, and could only recover, in such case, 

by bill in equity on redemption of the mortgage. St. 1821, c. 

39; Newall v. Wright, 3 Mass. R. 138; Hilliard's Abr. 277; 

4 Kent, 156. 
The plaintiff cannot recover on account of the ten dollar 

re~eipt. The note was put in suit, the plaintiff answered to 

the action, and had an opportunity to have had it allowed, if 

due. The judgment is a conclusive bar. Whitcomb v. Wil
liams, 4 Pick. 228; Homer v. Fish, 1 Pick. 435; Loring v. 
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Mansfield, 17 Mass. R. 394; 7 T. R. 269; 3 Conn. R. 461; 
3 Day, 36; 1 Root, 210; 7 Green!. 44; 1 N. H. R. 233; l 
Mete. & Perle Dig. 293. 

The opinion of the Court was drawn up by 

WHITMAN C. J. -This action, as to the charge for rent, 
cannot be sustained. A mortgagee in possession cannot be 

charged for rent by the mortgagor, so long as the premises 
mortgaged remain unredeemed; unless there be a special agree
ment between the parties to the contrary. In this case the 

mortgagee had agreed to pay, and had paid accordingly, rent 

for a certain time. The attempt here made is to raise an im
plied assumpsit to pay .• for rent subsequently ; but no such 
implication is, under such circumstances, recognized or infer
able at law. The mortgagee is the owner in fee, as between 
himself and the mortgagor; and surely it would be an anomaly 

to raise a promise by implication, on the part of the owner in 
fee, to pay rent to one, who at law is regarded, when in posses
sion, as but a tenant at sufferance to the owner in fee. 

As to the other item, of ten dollars, it appears to have been 
paid expressly towards a note, which the defendant held against 
the plaintiff; and which has been sued by the defendant, and 
judgment thereon recovered, after an appearance by the plain
tiff therein, by his attorney, and after numerous continuances 
of the ac.ion. There must have been ample opportunity to 
have had the ten dollars allowed in set-off and payment; and 
the plaintiff must be regarded, through wilfulness or gross neg
ligence, as having omitted to avail himself of it in defence 
pro tanto. It is the policy of the law to afford its aid only to 
the vigilant; and especially not to those who are grossly negli

gent. 
Plaintiff nonsuit, 
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NATHANIEL LoRD, Treasurer, versus JoHN LANCEY £j- al. 

The St. 1836, c. 212, "concerning constable's and collector's bonds," em, 

braces cities, as well as towns, parishes, and plantations. 

After that statute took effect, a bond to F. 1N. treasurer of the city of Bangor, 

or his successor in office, is erroneously made; but _ne.vertheless may be a 

good bond at common law. 

But as it is not a statute bond, an action thereon in the name of a.successor 

of F. vV. in the office of treasurer of the city, cannot be maintained. 

· DEBT on·~ bond given by Lancey, as principal, and by the 

other four defendants as his sureties, to "Ford Whitman, 

Treasurer of said city of Bangor, in said capacity, in the ~um 
of fifty thousand dollars, to be paid to said Fprd Whitman, or 

his successor in his sf.lid office," and bearing date July 21st, 

1836, Ford Whitman had been chosen treasurer, and John 

Lancey collector of the city of Bangor, for the year 1836 ; 
and Nathaniel Lord, the plaintiff, was treasurer at the time the 
action was commenced and at the dme of th·e trial. 

A default \was entered by consent of parties, which was to 

be taken off, ,if in the opinion of the Court the action cannot 

be maintained, and in the name of the present plaintiff. 

J. Appleton and JiVarren, for the defendants, · contended, 
that the action could not be maintained on this bond, because 

it was given to Whitman, as treasurer, ·when the statute re

quires, that a collector's bond should be made tp the city .and 
approved by the city government. St. 1836, c. 212. This 

statute is imperative, and repeals all former acts. Although 
Bangor is a city, it is included under the name of town.. A 
town incorporated as a city_ is still a town. A bond given to 

the wrong person is void, and not entitled to validity as a com

mon law bond. Purple . v. Purple, 5 Pick. 226 ; 1 Pen: 

ning. 115. 

But if the bond be valid, as a common law bond, the action 

must be brought in the name of the obligee, and not, as in this 

case, in the name of an assignee, or successor. It is only on 

a statute bond, that an action can be supported in the name of 
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a successor. 3 Dev. 284, 297; 4 Dev. 43; 2 Hawks, l; 
Jacob's law Die. Corporations; Co. Lit. 9 (a) ; 2.Porter, 345. 

Cutting, for the plaintifl~ contended that the statute of 

1836, has no application to cities. It relates only to towns, 

parishes and plantations. 
But if this is not a bond taken in pursuance of any statute 

provision it is good at common law. There is no statute for

biding a city or a town to take a bond to their treasurer and 

to his successor, to secure the payment of money belonging to 

such city that may come into the hands of the obligor. Win
throp v. Dockend01:ff, 3 Green!. 363; 3 Call, 523; l Wash. 
C. C. R. 367; 2 Stewart, 507; ]Horse v. Hodsdon, 5 Mass. 

R. 316; Freeman v. Davis, 7 Mass. IL 200; Arnold v. Al
len, 8 Mass. R. 147; Burroughs v. Lowder, ib. 373. A 

bond to any person interested is good. Every inhabitant of 

Bangor has an interest to have the tax money paid over, wltcn 

collected. The obligee holds the bond in trust for the inhabi

tants of the city. 
The action is rightly brought in the name of the present 

treasurer. The defendants expressly contract and oblige them

selves to pay, not only to Ford Whitman, but to any other 
person, who may be treasurer of the city. The successor may 
be made certain, and the promise is directly to him. 

The opinion of the Court was by 

SHEPLEY J. -The bond of a collector of taxes was form
erly required to be made to the treasurer of the town. St. 

1821, c. 116, ~ 23. The act of the 15th of March, 1836, c. 
212, provided, that all bonds to be given by collectors of taxes 
should be given to the inhabitants of the towns, parishes, or 

plantations, for which they were chosen or appointed. The 

bond in suit was made by a collector of taxes and his sureties 

on the twenty-first day of July, 1836, to Ford Whitman, trea

surer of the city of Bangor, to be paid to him or his successors 
in office. If the act of 1836 embraces cities, this bond should 

not have been made to the treasurer, but to the inhabitants, 

The act incorporating the city of Bangor, special laws, c. 436, 
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~ 5, provides, that "all taxes shall be assessed and apportioned 
and collected in the manner prescribed by the laws of this State 

relative to town taxes;" although the city may establish fur

ther and additional provisions on that subject. As the duties 
of a collector of taxes in the city are the same, in the absence 

of any further provisions, as those of a collector of town taxes, 

the security to be required of him would be the same, and it 
would seem must be made in the same manner. The city 

continues to be a town for all the purposes of taxation and 
collection, although under another name and with different 
powers for certain purposes. There can be little doubt, that it 

was the intention to make a change in the mode of making the 
bonds in all cases, where they were required of collectors of 

taxes; and apparently for t!ie purpose of making an explicit 

provision for their approval by the proper officers of the towns, 

parishes, and plantations. The bond in this case must there

fore be considered as erroneously made to the treasurer. It 
may nevertheless be a good bond at common law. Winthrop 
v. Dockend01:Jf, 3 Greenl. 156; Kava~agh v. Saunders, 8 
Greenl. 422; Horn v. Whittier, 6 N. H. R. 88; U. States v. 
Tingey, 5 Peters, 115. But the present plaintiff cannot main
tain an action upon it. He is not a party to the contract, and 

has no interest in it. Nor can he claim to prosecute it as a 
trustee for others; for he is not, either by implication or by the 

provisions of any statute, appointed such trustee. It is con
tended in argument, that the defendants oblige themselves to 
pay to the successor of the obligee, that the plaintiff is such 
successor, and that there is therefore a contract between these 

parties. But this reasoning presents only the common case of 

a bond made payable to a person named and his assigns, with 
the well settled doctrine, that the assignee cannot at law main

tain an action upon it in his own name. He can only do so 
by the provision of some statute authorizing it. And the suc
cessor in office can maintain a suit on a bond made to his pre
decessor only in cases authorized by statute. The statutes in 
this State give such authority only in cases where the bond is 
made in conformity to the provisions of a statute. In the 



JUNE TERM, J 842. 471 

Lord v. Lancey. 

case of White, Judge, v. Quarles, 14 Mass. R. 451, the bond 
was made to Samuel Holton, a predecessor of the plaintiff in 

the office of Judge of Probate, and to his successors in office, 
and the decision was, that if not a probate bond, the action 

was not rightly brought in the name of the successor in office. 
In the case of Stuart v. Lee, 3 Call, 421, the bond was 

made by the sheriff of a county and his sureties to Beverly 
Randolph as Governor, i:ind his successors in office, when it 

should have been made to the justices of the county; and it 
was decided, that the plaintiff, being the successor of the Gov

ernor in office, could not maintain the action. 
In the case of Calhoun, Judge, v. Lunsford, 4 Porter, 345, 

the bond was made by an assessor and collector of taxes to 

Richard S. Clinton, Judge, and his successors in office, when 
it should have been made to the Governor of the State and 

his successors in office; and it was decided, that the plaintiff, 
being the successor of Clinton, could not maintain the suit. 

The default is to be taken off, and a new trial granted. 
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C1TY OF BANGOR versus J oHN LANCEY ~· al. 

On the twentieth of July, a t"x list accornp:rniecl by a warrant, cluly authen

ticated, was committed to the cullector, but tl,e tax list was not under the 

hands of tho assessors, as the st0t11to requires; and on the fourth of October 

following, a supplementary or additional tax list, correcfing certain errors 

or omissions in the first list, ancl expressly referring to it as containing the 

assessment for that year, was e:igncd by a majority of the assessors, and 

commiftcd to the collector, the two lisfs contai11ing the ass,•ssments upon 

the polls ancl estates of the inhabitants of the city for that year. 

It was held: -
That it was a sufficient compliance with the requirements of the statute, 

that the lists should bear upon them the official sanction of a majority of 

the assessors, evidenced by their signatures. 

That by signing the snpplemcntary list and therein referring to the former 

list, the assessors made a distinct declaration in their official character, and 
under their hands, that both lists constituted the list of assessments for that 

year. 

And that snch list, as a whole, mu:;t he considered as duly autl,enticated and 

committed to the collector after the fourth of October. 

DEBT on a bond made by the defendants to the inhabitants 

of the city of Bangor, dated July 31st, 1837. The condition 
of the bond was as follows: - "The condition of this obliga
tion is such, that whereas the said John Lancey has been chosen 
and qualified as collector of taxes for the said city the present 
year ; Now if the said Lancey shall faithfully discharge his 

duty as collector of taxes, then this bond shall be void, other

wise the same shall be and abide in foll force and virtue." 
At the trial before SHEPLEY J. the action was defaulted by 

consent, and· it was agreed that if the Court should be of 

opinion, upon examining the evidence, that the plaintiffs are 

entitled to recover, the default was to stand. It ,vas agreed 

that all records or copies, "as .well as the original assessments, 

warrants and other papers, may be used by either party." No 
copies of any of the papers referred to, but of the bond, are 

found in the case. The case will, however, be sufficiently 

understood from the opinion of the Court. 

J. Appleton and 1Varren argued fo~ the defendants, and 

cited Foxcrojt v. Nevins, 4 Green!. 7:2; Colby v. Russell, 3 

Green!. 227; St. 1821, c. 116. 
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Cutting argued for the plaintiffs, citing Johnson v. Good
ridge, 3 Shep!. 29 ; and Ford v. Clough, 8 Green!. 334. 

The opinion of the Court was drawn up by 

SHEPLEY J. -As decided in the case of Lord v. Lancey, 
ante p. 468, the bond in this case was correctly made to the inhab
itants of the city. It is insisted, that there has been no breach 

of it, because no legal assessment was committed to the col

lector. It appears, that on the twentieth of July, 1837, a tax 

list accompanied by a warrant duly authenticated was commit

ted to the collector, but the tax list was not under the hands of 

the assessors, as the statute requires. On the fourth of Octo

ber following a supplementary or additional tax list, correcting 

certain errors or omissions in the first list, and expressly re
ferring to it as containing the assessment for that year, was 

signed by a majority of the assessors and committed to the 
collector. These two lists contained the assessment on the 

polls and estates of the inhabitants of the city for that year. 
It was decided in the case of Johnson v. Goodridge, 3 

Shep!. 29, to be a sufficient compliance with the requirements 
of the statute, "that the lists should bear upon them the official 

sanction of a majority of the assessors, evidenced by their sig
natures." By signing the supplementary list and therein re
ferring to the former list the assessors made a distinct declaration 
in their official character and under their hands, that both lists 
constituted the list of assessments for that year. And such 
list as a whole must be considered as duly authenticated and 
committed to the collector after the fourth of October. The 
condition of the bond providing for the faithful discharge of 
the duties of collector, the defendant must be responsible for 

any negled of them. The default is to stand, and the amount 

is to be ascertained as agreed. 

VOL VIII. 60 
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JosEPH R. INGERSOLL ~ al. versus JoHN RrnKER. 

Fraud is, almost always, a matter of inference from circumstances. Direct 

proof of it can seldom be expected. Concealment and disguise are often 
essential ingredients in it. lt consists in intention, which if n<'farious, will 
not be avowed; still it must be proved; nnd the question is, how shall it 

be proved. The answer is, by circumstantial evidence. A resort can be 

had to none other. The demeanor of the party implicated; the nature, 

tendency and effect of his acts, arc to be carefully examined. A train of 

circumstances, sometimes more and sometimes l~ss intimately connected 

with the particular act to be proved, may be presented, from which infer

ences may be drawn as to the object and design of the person cliarged with 

having committed the fraud. 

If one obtain goods by means of fraudulent representations, and then assign 

them for the benefit of his crediitors, the assignee not being himself a cred

itor, and no creditor having accepted the assignment when the assignee was 

fully notified of the fraud, the property cannot then be regarded otherwise 

than as virtually in the hands of the assignor and perpetrator of the fraud; 

and no rights can be subsequently acquired by any of his creditors by as

senting to the assignment, adverse to him from, whom the goods were fraud

ulently obtained. 

Tms was an action of trover for 355 mill logs, alleged to 
have been converted by the defendant on July 15, 1839. 

It was admitted by the defendant that John Black was the 
authorized agent of the plaintiffs. 

Elijah L. Hamlin, called by the plaintiffs, testified that he 
was the agent of the plaintiffs, employed by Black, to obtain 
a settlement with Stephen S. Crosby for the logs, which had 
been cut by his men the preceding winter on land of the plain
tiffs; that he called on him with a letter from Black contain

ing an account of the logs, the price and quantity, and in
formed Crosby, that he was authorized to settle with him; that 

he and Crosby agreed where the logs were cut, and that the 
plaintiffs had before consented to retain a lien merely upon 

them as security for the stumpage, and the same were mixed 
with other logs of Crosby. The counsel for the defendant 
here made an objection to the admissions of Crosby, and the 
witness then proceeded to state what was said afterwards in 
a conversation between him and the def~ndant, Crosby being 
present, by which it appeared that the defendant was made ac-
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quainted with the said admissions of Crosby. The witness 

stated, that after his first conversation with Crosby, he called 

upon him again on the 11th of June, 1839, and then relin

quished the plaintiffs' claim to the logs in question by taking 
Crosby's note for the amount, in the number and quantity and 

price as mentioned in the writ, by reason ?f certain represent

ations which Crosby mad.e to him at the time, of bis solvency, 

the amount of bis property, his freedom from embarassment, 

his doing a snug business all within his own means, his not 

being in the habit of asking indorsers or indorsing for others, 

having a large surpli1s of property after paying every liability 

against him, and on request made, said he was not deceiving 

him, and many other facts stated by the witness, tending to 

show that Crosby represented himself to be possessed of much 

property; that the witness not knowing the situation of Crosby 

was induced to take his note payable in three months for the 

amount, and discharged the lien of the plaintiffs upon the logs; 

that OIJ the 15th of July, 1839, having heard of the failure of 

Crosby, he called on the defendant, who informed him, that 

Crosby had assigned all his property to him for the benefit of 

his creditors; that the witness informed the defendant in what 

manner the logs_were obtained, and the lien given up, and 
gave· the defendant a history of the whole affair, and of Cros

by's representations; and in the presence of Crosby recapitu

lated all the facts attending the sale; and thereupon demanded 
of the defendant the logs as the agent of the plaintiffs ; tlrn.t 
the defendant said he knew nothing about it and referred him 

to his attorney ; that he called on the attorney and saw the as

signment from Crosby to the defendant, and it was then signed 

only by Crosby and the defendant as assignee, which now ap

pears thereon ; that the defendant on being inquired of where 

the logs were, said they were at Milford, unsawed, and Crosby, 

in the presence of defendant, repeated it, and at the same time 

Crosby told the defendant that the logs inquired after by the 

witness were the logs purchased by him ; witness told defend

ant, that the logs were the property of the plaintiffs; that wit

ness and Crosby at that time agreed about all the facts as stat-
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ed by the witness, and they differed only concerning the giv

ing up of the logs ; and no consent was given that the logs 

should be given up. 
It was admitted that Crosby's liabilities were $27,790. 

The witness further testified, that he had since called on the 

defendant and he said that Crosby's property woul<l pay but a 

few cents on a dollar. 
The assignment was produced in the case and referred to. 

The note taken from Crosby was tendered to the defendant's 

counsel and was put on the files of the Court by the plaintiffs' 

counsel for the benefit of Crosby or the defendant, it having 
been refused by the defendant's counsel. There was no evi

dence that it had ever been tendered before. The plaintiffs 
then offered to show, that goods were obtained by Crosby, 

about the time of his obtaining the logs in question, of others 
by false and fraudulent representations. This was objected to, 

but TENNEY J. presiding at the trial, allowed it. Harvey Pond 

and Ephraim Moulton were called by the plaintiffs, and their 

testimony tended to show that they had sold Crosby goods 
by reason of representations made by him ; and they offered to 
prove that the representations made to Pond were in February 
or March, 1839, and those to Moulton in Oct. l ("38. This 
was objected to by the counsel for the defendant, but admit
ted by the Judge, they all having relation to his wants in order 
to carry on his lumber operations of 18;39. And they said 
they should not have given him credit, but for his representa
tions, and Moulton said those representations influenced him 

to let him have goods after Dec. 1838. Evidence was intro

duced tending to show Crosby's great indebtedness at the time 

of his representations to Hamlin, and also to the other wit

nesses, though not to the extent at the time he made them to 

the two last, as to Hamlin. The falsehood of his statements at 
the time he obtained the logs and the goods sold to him by 
others, and that he was then an embarrassed man, that he did 
obtain indorsers on his paper at the bank, and that he had 
mortgaged some of his real estate and household furniture, 

which mortgages were undischarged when he obtained the logs, 
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were stated by witnesses. The defendant called Crosby as a 

witness, whose testimony <lid not essentially contradict that of 

the other witnesses, but in some respects confirmed it, stating 

that he had given mortgages of real and personal property 

before that time, but when the negotiation took place with 

Hamlin it did not occur to him that such was the fact; and 

his testimony tended to show that he was ignorant of his real 
condition; that he had met with losses about that time and 

soon after; that his paper, which he thought he had provided 

for, was returned protested, which impaired the confidence of 

his friends in his ability to pay; and that in various ways he 

was grossly disappointed in his anticipations. 

The counsel for the plaintiffs inquired of Harvey Pond the 

value of certain demands which had belonged to Crosby, and 

had been shown to Hamlin by the attorney of the defendant, 

on his being referred to him by the defendant, but which had 
been put into the assignment as Schedule B. This inquiry 

was objected to, but was allowed to be put by the Judge pre

siding. The counsel for the plaintiffs offered also to show that 

Crosby made false representations to said Pond in obtaining 

his name on a note to the bank on the 29th of May, 1839. 

This was objected to, but received. The defendant's counsel 
proposed to ask a witness called by the plaintiffs, who had be

come a party to the assignment, if he should have become a 

party, had he known that the amount of property demanded 

in this suit was to have been taken out. This was objected to 

by the plaintiffs' counsel and ruled out. 
It was contended by the defendant's counsel, that this action 

could not be maintained, because the logs were mixed with 
others to which the plaintiffs had no title, and they could not 

be distinguished and separated ; that as the property passed 

into the hands of the defendant without the knowledge of the 

creditors, who became the third party to the assignment, the 

plaintiffs could not maintain this action, even if the fraud of 

Crosby was satisfactorily proved ; and that the action could 

not be maintained, because the plaintiffs had not returned, or 

offered to return, the note of Crosby till the time of trial. 



178 PENOBSCOT. 

lng-,rnoll ·c. Barker. 

On the foregoing evidence TENNEY J. presiding at the trial, 
instructed tho jury, that the plaintiffs must prove the property 
to have been once theirs ; and that the admissions of the de
fendant, and the statements of Crosby made in the presence 
of the defendant were evidence to this point. That this 

action could be maintained, even if the logs were so mixed 

with others of Crosby's that they could not be distinguished 

and separated, if they were satisfied, that they were the pro
perty of the plaintiffs. That this action could be maintained, 

notwithstanding the property had passed into the hands of the 
defendant, if he was notified of the· facts, and the property 
was demanded and refused before the third party had come 
into the assignment, provided the plaintiffs could recover on 
other grounds. That it was not necessary for the maintenance 
of this action, that the note should be offered before the trial. 
That this action could be maintained, if Crosby had obtained 

the property by fraudulent representations, and the defendant 

had been notified thereof and the property demanded before the 

creditor's rights had attached, and that the latter could not be 
till they were parties to the assignment, That bP-fore the credi
tors had become parties to the assignment the property would be 
situated in the same manner as though it were in Crosby's hands. 
'fhat in order to obtain a verdict, the plaintiffs must satisfy the 
jury, that the property was obtained by Crosby by representa
tions which were false, known by him at the time to be false, 
made with a design to deceive and to obtain the property, and 
that the agent of the plaintiffs was thereby deceived, That 

if Crosby made false representations, and known by him to 

be false, the intention would be left to the jury, and inten• 

tion to deceive would, as a matter of fact, be implied, unless 
there were facts and circumstances in the case to rebut such 

implication. That if Crosby was seriously called on by Ham

lin to state the true condition of his affairs, and cautioned not 
to deceive him or himself, and Crosby represented his affairs 
to be prosperous and that he was a man of property, free from 
embarrassment, and he said this without giving himself time to 

reflect, whell by reflecting he could have givell a different ac-
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count, and this want of reflection was through an indifference 

whether he spoke true or false, it was in effect making state

ments known to be false. And that if the logs were the 

property of the plaintiffs, if they were parted with by fraudu

lent representations of Crosby, if they were demanded by Ham

lin, and refused before the assignment was executed by the 
third party, a conversion was made out, and their verdict 
would be for the plaintiffs. 

The verdict was for the plaintiff.-,. If any of the rulings 

and instructions of the Judge were erroneous, the verdict was 
to be set aside. 

Moody argued for the defendant, and cited 1 Stark. Ev. 
140; 1 Phil. Ev. 117,138; Everett v. Wolcott, 15 Pick. 97; 

Buffington v. Gerrish, 15 Mass. R.rl56; Gilbert v. Hudson, 
4 Greenl. 347; Clark v. Flint, 22 Pick. 231. 

Hobbs argued for the plaintiffs, and cited McKenney v. 

Dingley, 4 Greenl. 172; Seaver v. Dingley, ib. 306; Row
ley v. Bigelow, 12 Pick. 307; Howe v. Reed, 3 Fairf. 515; 

Hawes v. Dingley, 17 Maine R. 341; Tryon v. Whitrnarsh, 
1 Mete. 1; Clark v. Flint, 22 Pick. 231 ; Thurston v. Blan
chard, ib. 18 ; the Watchrnan, 1 Ware, 232. 

'The opinion of the Court was drawn up by 

WHITMAN C. J. - We are unable to see wherein the rul
ings of the Judge, who presided at the trial of this cause, or 
hi!l instructions to the jury were justly exceptionable. Fraud 
is, almost always, a matter of inference from circumstances. 
Direct proof of it can seldom be expected. Concealment and 

disguise are often essential ingredients in it. It consists in in

tention, which, if nefarious, will not be avowed; still it must 

be proved; and the question is, how shall it be proved. The 

answer is, by circumstantial evidence. A resort can be had to 

none other. The demeanor of the party implicated; the na

ture, tendency and effect of his acts, are to be carefully ex_am

ined. A train of circumstances, sometimes more and some

times less intimately connected with the fraudulent act to be 
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proved, may be presented, from which i11fcre1mcs may be 

drawn as to the object ancl design of the accused. 

Hence, to ascertain whet!ier a person has passed counterfeit 

money, with an intention to defraud, we inquire, whether he 

has shortly before and afterwards passed off other similar 

money; and whether in any such instaucc he was given to un

derstand that it was counterfeit ; in this way mt:king it evident 

that he must have known its falsity, and evincing a design to 

commit a fraud. A similar course of procedure !ms repeatedly 

been held applicable in cases in which goods have been obtain

ed by false pretences. The case at bar was clearly of that 

character; and we do not discern that the Judge, in the trial of 

it, admitted proof, other than might fairly be allowed accord

ing to precedent, under the peculiar circumstances of the case. 

It is objected, that the property in question had vested in 

tho defendant as assignee for the benefit of creditors, before 

he could have had knowledge of any such fraud; and in ar

gument, although it does not appear in tho case, it is urged, 

that the defendant was also a creditor ; and therefore must be 
deemed to have executed the assignment as such, as well as 

in the character of an assignee. But if it had appeared, that 
the defendant was in the condition of a creditor, as well as of 

an assignee ; or if it had appeared that other creditors had 

assented to the assignment, before they were notified of the 

fraud here set up, it is at least questionable whether it would 
have been of any avail against tho plaintiffs ; especially as it 

is not presumable that they had become such after tho fraudu

lent sale. If the property had been attached at the suit of 

any one of tho creditors, so circumstanced, it is very clear that 

it could not have been held against the claim of the plaintiffs. 

Buffington Sj- al. v. Gerrish Sj- al. 15 Mass. R. 156. 

But however this may be, it not appearing that the defend

ant was a creditor, and no other person, in the character of a 
creditor having accepted of the assignment, when the defend

ant was fully notified of the fraud practised upon the plaintifls, 
the property could not then be regarded otherwise than virtu

ally in the hands of Crosby, tho assignor and perpetrator of the 
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fraud ; and no rights could be subsequently acquired by any 

of his creditors, by assenting to the assignment, adverse to 
those of the plaintiffs. And, besides, if the defendant were a 

creditor, and any lien upon the property assigned were created 

by his acceptance of the assignment as such, it does not ap

pear that the property assigned, other than that claimed by the 

plaintiffs, would not have been amply sufficient for his indem
nity. So that, in any just view of the case, as presented to 

us, we cannot come to the conclusion that the verdict ought to 

be set aside. 

Judgment on the verdict. 

= 

AsA WALKER, JR. versus JonN HrLL. 

Before the Revised Statutes were in force (c. 104, § 60,) a deputy sheriff 
might lawfully serve a writ, if he was not a party to the suit, although the 
action was for his benefit. 

THE action was brought by the plaintiff as indorsee of a note. 

The defendant pleaded in abatement, "that Daniel P. Mc

Questin, deputy sheriff, the officer who made service of the 
writ in this case as deputy sheriff, was at the time of the al

leged service of said writ, and still is, the true and lawful 
owner and holder of the note in said writ declared on, and 

that in truth and in fact said McQuestin is the real party in 

interest in said suit." The plaintiff demurred to the plea, as

signing five causes of demurrer. The Court in the decision 
of the question, considered it only as a general demurre·r, and 

therefore it becomes unnecessary to give the special causes, or 

the arguments bearing upon them. 

A. Walker, for the plaintiff, argued in support of the de

murrer, and cited, 4 Johns. R. 486; 19 Viner, 443; Cro. Car. 
416; St. 1821, c. 93; Mer. Bank v. Cook, 4 Pick. 405; 
Adams v. Wiscasset Bank, 1 G»eenl. 361'; 19 Johns. R. 
501 ; Freeman v. Cram, 13 Maine R. :455. 

VoL, vm. 61 



182 PENOBSCOT. 

Walker "· Hill. 

J. A. Poor, argued for the plaintiff, and contended, that a 

deputy sheriff could not legally serve a writ, where he was the 

plaintiff in interest, although the suit might be brought in the 

name of another; and cited Comnierdal Bank v. Wilkins, 
9 Green!. 28; S1nith v. Saxton, G Pick. 483; Clark v. Ly
man, IO Pick. 45; Brewer v. Aew Gloucester, 14 Mass. IL 
216 ; Sutton v. Cole, 8 Mass. R. 96; 5 V erm. IL 93 ; 19 

Johns. R. 308; Sutton v. Cole, 3 Pick. 232. 

The opinion of the Court was drawn up by 

TENNEY J. -The pleadings show that Daniel P. l\foQuestin 

made service of the writ in this suit as a deputy sheriff, and 

that he was at the same time the owner of the note declared 

on. Is the service legal? The statutes of 1821, c. 93, ~ 1, 

provide, "that every coroner within the county for which he 

is appointed, shall serve all writs and precepts, where the sher

iff or either of his deputies shall be a party to the same." 

McQuestin was not a party to the writ ; he is not named in it. 
" They who make any deed and they to whom it is made are 
called parties to the deed." 5 Jacob's Law Dictionary, p. 104. 

A party to a writ is either plaintiff or defendant, named therein. 
If the term party embraces all those who may be interested 

as owners, neither the sheriff nor any of his deputies could 

make service of the writ in this case. It has been settled how

ever, that service made upon the President, Directors and 

Company of a Bank by an officer, who at the time was a stock
holder therein, was sufficient ; and that the writ could not have 

been served by a coroner, because the deputy sheriff was not 

a party to the suit, although interested. Adams v.. Wiscasset 
Bank, 1 Green!. 361. In Merchants' Bank v. Cook, 4 Pick. 

405, the Court say, "The word party then is unquestionably a 
technical word, and has a precise meaning in legal parlance. 

By it, is understood, he or they by or against whom a suit is 

brought whether in law or in equity; the party, plaintiff or 
defendant, whether composed of one or more individuals, and 

whether natural or legal •persons; they arc parties in the 

writ, and parties on the record, and all others, who may be 
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affected by the writ indirectly or consequentially are persons 
interested, but not parties." The amount of interest, whether 
the whole or only a part of the subject matter of the suit, cannot 

be the foundation of a distinction; neither is the principle varied 

by the interest being on the side of one party rather than the 

other. Thayer v. Ray and Trustees, 17 Pick. 166; Simonds 
v. Parker, 1 Met. 514. By the Revised Statutes a person 
interested, as well as a party to the suit, is precluded from 

serving the writ. Rev. St. c. I 04, ~ 60. But this cannot 

apply to the case at bar. The foregoing views, render it un
necessary to consider whether the plea is in form correct, for 

however accurate, it cannot avail the defendant. 

Plea bad. 
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HENRY vV ARREN versus ISAAC w HEELER, 

If the obligor makes an express promise of performance to an assignee of 

the bond, the assignee may maintain assumpsit in his own name upon such 

promise. 

The assignment of a bond is a good consideration for an express promise by 

the obligor to an assignee lo perform or to pay. 

If the obligor contracts to convey land, on the performance of certain con

ditions within a stipulated time, if the obligee shall elect to become the 

purchaser upon the conditions named, it is his duty to give notice of his 

election within the time, if he would require a conveyance. 

'\:Vhere by the_ contract performance io to be made by the parties respective

ly at the same time, that party who would claim performance of the other, 

must show a readiness and offer to perform on his part. But when the 

contract itself determines which party s'hall first prepare and offer to per

form, neither the law, nor the tribunals, break in upon or disregard such 

agreernent. 

In estimating the value of a tract of land at a particular time, evidence of 

the value of other land, whether "in the neighborhood or more remote," 
and the value of particular port:ions of the land in question, as· well as the 

sum the witnesses thought the whole tract might have brought, "based.up

on the price at which lands in the same town were selling in the market 
at the time," may be received a::; circumstantial evidence of the value. 

In assessing damages for the breach of a contract to convey land, the jnry 
may find the value of the land in money on the day of the breach of the 
l]Ontract, and in coming to a result, they are not confined to the value of 

the land for agricultural or other useful purposes, or the probable value 

of the land for building lots, but they may "take into consideration the 

marketable value at the time," and form their opinion "from taking a view 
of all the objects for which the land was desirable," and add interest on 

the value from the time the contract should have been performed. 

Tms was an action of a.ssumpsit, brought upon a written 
agreement made upon the back of a bond given by the de
fendant to one Kimball. 
· On June 11, 1835, the defendant gave his bond, under his 

hand and seal, to Jedediah Kimball, in the penal sum of six 
thousand dollars, having this condition. "The condition of 
the above obligation is such, that whereas the said Wheeler 
contracted with the said Kimball to sell and convey to the said 
Kimball, or his assigns, a tract of land in Bangor, being all 
that part of the lot that was purchased· by said Wheeler of 
John M. Prince, which lies northwesterly of the part of said 
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lot sold by said Wheeler to Remick, being three acres more or 
less, at the rate of one thousand dollars per acre, to be paid 
one third in cash upon delivery of the deed, and the remain
der half in one year, and half in two years, with interest 
annually. The purchaser to give good notes for the second 
and third payments, with satisfactory security. 

"Now if the said Kimball, or his assigns, shall elect to become 
purchasers of said tract upon the above named conditions 
within sixty days from this date, and the said Wheeler shall 
thereupon execute and deliver or cause to be delivered to the 
said Kimball, or his assigns, upon request therefor, a good 
and sufficient deed of the above described premises, then this 
obligation shall be void and of no effect, otherwise it shall re
main in full force." 

On June 11, 1835, Kimball, for the consideration of $15, 
assigned one half the bond to Warren, the plaintiff; and on 
July 9, 1835, he also, for the consideration of $750, assigned 

·the other half of the bond to the plaintiff. Both these papers 
were under seal. 

On August 27, 1835tthe defendant, Wheeler, made a writ
ing on the back of the bond, under his hand, but not sealed, 
of which a copy follows. 

"I hereby acknowledge notice to have been given on the 
within in due time and demand of deed, and also have re
ceived one thousand dollars, the first payment, according to 
the tenor of this bond. And I have agreed to deliver to 
Henry Warren (assignee) or his assignees a good warrantee 
deed within twenty days from date. And then said Warren 
or assignee shall deliver to me the notes mentioned within. 
And if said Warren shall have had said land surveyed in the 
mean time, and it shall fall short of three acres, then I am to 
discount in proportion. August 27th, 1835. 

"Isaac Wheeler." 
The action was founded on this agreement. 
At the trial, before TENNEY J. the plaintiff offered to prove 

by Jedediah Kimball, that the plaintiff gave him fifteen dollars 
for the first assignment on the bond, and seven hundred and 
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fifty dollars for the second. This evidence was objected to by 
the defendant but it was admitted. Ile further testified, that 

he demanded of the defendant, for the plaintiff, a deed of the 

land mentioned in the bond, at the defendant's house in Gar

land, the last of June, 1835. The defendant said he could not 
attend to it then, but would before the bond run out. The 

middle or last of July he called upon the defendant again, and 
told him he wished him to come and run out the land, and 

give a deed; that the defer.:dant set a time when he would 
meet the witness in Bangor, and attend to it ; that the witness 

came to Bangor, at the time appointed ; that the defendant 

came a day or two after, and said he could not see to running 
out the land at that time. This, and what appears in the writ

ing declared on, was all the evidence relied upon by the plain

tiff to show a performance of his agreement on his part as 
contained in the bond or writing declared on. The plaintiff 

then offered the record of a mortgage executed by the defend
ant to one Prince of the land described in the bond, which was 

objected to by the defendant, but admitted. The mortgage 
was dated March 5, 1833, and was discharged on the margin 

of the record, Dec. 23, 1835. Upon the foregoing evidence 
the defendant moved for a nonsuit, but the motion was over
ruled by the Judge presiding at the trial, on the agree
ment of the plaintiff to become nonsuit, if he is not en

titled to maintain his action. Witnesses were introduced by 
the plaintiff to prove the value of the land, and to prove what 
land lying in the neighborhood of the land described in the 

bond sold for, in the fall of 1835; and also land in Bangor 
more remote. This evidence was objected to, but was re

ceived. 
The plaintiff also offered evidence to show for what sum 

lots on the land in question might have sold for in Sep. 1835, 

in the opinion of the witnesses, and this evidence, though ob

jected to, was received ; and also what the witnesses thought 

the whole lot might have brought per acre, based upon the 
price at which lands in Bangor were selling in the market in 

the fall of 1835, was admitted in evidence, though objected to, 
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Several witnesses for the defendant were introduced, who tes

tified as to the value of lands in Bangor, and as to the actual 

value of the land in the bond mentioned, in 1835, and its 

diminished value in Oct. 1838, when this action was brought. 

Hereupon the Judge instructed the jury, that the plain

tiff could maintain the action in his own name ; that the cov

enants and agreements in_ the writing declared on were inde

pendant ; and that no tender of notes was necessary to be made 

by the plaintiff, further than what appeared by the writing 

declared on, and the evidence touching that point; that it was 

the duty of the defendant to tender a deed within the twenty 

days mentioned in the memorandum, declared on, upon the 

back of the bond ; that in assessing the damages, they would 

find the value of the land on the fifteenth <lay of September, 

1835, in money; and in coming to a result, they would not be 

confined to the value of the land for agricultural, or pastoral, 

or other useful purposes, or on account of the probability that 

the land would be in demand for building lots, but they might 

take into consideration the marketable value also at that time ; 

and the result would be from taking a view of all the objects 

for which the laud was desirable; and that their verdict on 

this question would be for what they considered the value of 

the land, estimated by the foregoing principles,: on the fifteenth 

day of Sept. 1835, deducting therefrom the sum of $2000, 

which had not been paid, and interest on the balance so found 

from the said 15th Sept. 1835. The jury returned a verdict 

for the plaintiff for $2419,81, being the amount of $1765, 
and interest thereon. 

If the presiding Judge was incorrect in ruling that this action 

could be maintained, upon the evidence adduced, the verdict 

was to be set aside anJ a nonsuit entered. If the action could 

be sustained, and any of the objections ovcrrulcrl arc held valid, 

or if the rules given for assessiug damages are incorrect, the 

verdict was to be set aside and a new trial grantctl ; otherwise 

judgmeut was to be rendered upo11 tlic verdict. 

A. W. Paine, for the defcmhrnt, contended : 

1. Tbat the action was improperly brought. lustcad of 
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assumpsit in the name of Warren, it should have been debt on 

the bond in the name of Kimball, the obligee. The bond is 

the basis of the action, the writing being but the mere ac

knowledgment of certain facts. But if this writing can be 

construed into a contract, there was no consideration for it. 

A new consideration is necessary to support it as a contract. 

1 Chitty on Pl. 10, 1 I. If this be a contract, it alters the 
whole tenor of the bond, and it is as necessary to show a 

consideration, as if there had been no bond. 

2. Before the action could be maintained, the plaintiff 

should have given the defendant notice of his desire to pur

chase, that an opportunity might have been had to provide the 

deed. There was no p~mise by the plaintiff to take the land 

and pay the remaining consideration, and the defendant could 

not know that such was his desire, without notice. The fair 

inference was the contrary. Hudson v. Swift, 20 Johns. R. 
24; Fuller v. Hubbard, 6 Cowen, 13. 

3. The covenants in the bond were dependent, as were also 

the stipulations in the agreement. The plaintiff therefore 
should have made and tendered the notes, before he could call 

upon the defendant to perform. There were indeed no 

covenants or promises on the part of the obligee or pro
misee. They cannot be said to be independent stipulations, 

where they were all on one side. The defendant had no pow

er to compel performance on the part of the plaintiff, when he 

had fully performed on his part. There is no ground for con
tending, that the plaintiff can call on the defendant to perform 

without showing a readiness to perform on his part. 4 Conn. 

R. 3; Tompkins v. Elliot, 5 Wend. 496; Howe v. Hunt
ington, 3 Shep!. 350; Dana v. King, 2 Pick. 155; 1 Chitty 

on Pl. 314. By the very terms of the agreement, the notes 

were to be delivered at the same time of the delivery of the 

deed. As the plaintiff did not show, that the notes were 

ready, the action cannot be maintained for this cause alone. 

Parker v. Parmelee, 20 Johns. R. 130; Brown v. Garnmon, 
2 Shepl. 276; Hunt v. L-ivermore, 5 Pick. 395; Howland 
v. Coffin, 11 Pick. 151; Kane v. Hood, 13 Pick. 281; 1 
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Peters, 46,1; Conch v. Ingersoll, 2 Pick. 303; Drnmmond 
v. Churchill, 5 Shep!. 323. Tho plaintiff here had his elec

tion to take tho deed or not ; and if we liad tendered it, and 

he had refused to take it, we should k1vo been without remedy. 

4. The mortgage to Prince can make no <lifforenco. The 

contract was merely to gito a good and ,111:(ficient deed. This 

does not require that the title should be perfect. Gazley v. 

Price, 16 Johns R. 2Gi; Tenney v. Ashley, 15 Pick. 546; 
Aiken v. Sanford, 5 Mass. R. 494. 

5. The verdict should be set aside on account of the erro

neous admission of testimony, in several particulars. It was 

wrong to admit testimony to prove tho amount paid by Warren 

to Kimball for tho transfer of tho bond ; or to prove the value 

of lands situated at a great distance from that in controversy, 

and different in quality ; or to prove the value of land in the 

densely settled parts of the city, at a distance from the land de

scribed in the bond; or to prove at what price certain specific 

· portions of the land could be sold. 

6. The rule hid down by the J udg·e, relative to the meas

ure of damages, was erroneous. The actual value of the lan-d 

at the time, and not a speculation price, was the true meas

ure. What speculators would give at that particular time had 

no tendency to show its true value. The instruction induced 

the jury to fix upon the price paid by Warren to Kimball, as 

the amount of damages, instead of the true value of the land, 

at the time the alleged contract is said to have been broken. 

Warren, prose, was informed by the Chief Justice, that he 

might reserve his argument until called upon for it. 

The opinion of the Court was drawn up by 

SHEPLEY J. -The first objection is to the form of the 

action. In ti~ case of Fenner v. ]Hears, 2 Bl. R. 1269, the 

defendant made a bond to one Cox, and indorsed upon it an 

agreement to pay to any assiguce of Cox; the plaintiff, being 

such assignee, maintained assumpsit on tliat agreement. That 

case has been approved in many subsequent cases. lt is then 

said, the promise tu the plaintiff id not bimlin;~, for want of 

VOL. vrn. G·l 
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consideration and of mutuality. In the case of Innes v. Wal
lace, 8 T. R. 595, the Court say, "they were clearly of opin

ion, that the assignment of 1lhe bond to the plaintiff was a good 
consideration for the assurnpsit of the defendant." And it 
was so decided in Crocker·~. Whitney, 10 Mass. R. 319; and 
Parkhurst v. Dickerson, 21 Pick. 310. The case of Forth 
v. Stanton, with the notes :appended, 1 Saund. ;210, is not op

posed to this doctrine. The decision in that case is, that there 
must be a new consideration to support a promise by an exec

utrix to pay de bonis propriis. 
The second objection is, that the plaintiff should have given 

the defendant " notice of his desire to purchase, that he might 
have an opportunity to provide the deed." No doubt such 

was the duty required by the bond; but the defendant, in his 

written agreement indorsed upon it, says, "I hereby acknowl

edge. notice to have been given on the within in due time, 
and demand of a deed." The.re was no occasion fo-r a further 
notice or demand; for the defendant had acknowledged, that 

these preliminary steps had been taken, and· that the cash pay
ment had been made; and had thereupon agreed to deliver a 
deed within twenty days. 

The third objectio_n is, that the covenants in the bond, and 
the stipulations in the agreement indorsed upon it, were de
pendent; and that the plaintiff should therefore have made 

and tendered the notes before he could call upon the defend
ant to perform. There can be no doubt, that it was the inten
tion of the parties as expressed both in the condition of the 

bond, and in the agreement indorsed upon it, that the deed 

should be delivered and payment made by money and notes at 

the same time. And neither party woukl be obliged to per
form unless the other did. In such case the general rule is, 
that the party, who would claim performance fr<tn the other, 

m'ust show a readiness and offer to perform on his own part. 
But this rule does not prevail, when the contract itself deter
mines, which party shall first prepare and offer to perform. 
When the_ parties have agreed upon this matter, neither the 
law, nor the tribunals, break in upon or disregard such agree-
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ments. They are admitted to be effectual. Have the parties 
in this case agreed, which should first prepare and offer to per

form? The defendant in the agreement indorsed upon the 

bond, as before stated, acknowledges notice of the acceptance 
of the terms of purchase, a demand for a deed, and the receipt 

of the cash payment of a thousand dollars, and then says, "I 
hereby agree to deliver to Henry Warren, assignee, or his as

signs, a good warrantee deed within twenty days from date. 

And then said Warren, or assignee, shall deliver to me the notes 
mentioned within." The intention and effect of this language 
cannot be misunderstood. The defendant acknowledges, that 

the previous acts required of the other party had been so far 

completed, that it became his duty to prepare and present a 
deed, and then receive. the notes on its ddivery; and this he 
promises to do within a certain time. And this he ha~ never 

done or offered to do. And it is as clearly a breach of his 

contract, as if he had promised in writing to pay the debt of 

another within a certain number of days, and· then receive an 

assignment of the debt to himself, and had wholly neglected it. 
Other objections have reference to the admission of testi

mony relating to the value of the land, and to the instructions 

respecting the measure of damages. It might not be a very 
unreasonable inference, that the value of three acres of land 
would not vary greatly from that "lying in the neighborhood," 
or from that in the same place "more remote," unless it should 
be proved to be of a different quality, or to be situated in the 
densely settled part of a village or city. And it does not ap
pear, that this was so situated, or that testimony was received 
of the value of lands at any great distance from it. It would 
be circumstantial evfdence only of the value of the three acres; 

and as such it might be received. 

The instructions to the jury respecting the measure of dam

ages, as well as upon the other points in the case, appear to 
have been correct. 

Judgment on the verdict. 
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LORENZO S. CH.AGIN 8r al. versiis JAMES H. CARLETON 8r aZ: 

Where the defendants were sued on a note given by a partnership name, 
and judgment. was rendered against them by default, a copy of that judg

ment is competent evidence, as a concession that a partnership existed be
tween them, in a suit against them as partners by a different plaintiff.· 

The effect of judgments is never to be explained by parot; and surely not 
by the declarations of the parties to them, in opposition to what is obvi
ously imported by them. 

AssuMPSIT on a note, dated February :20, 1838, in favor of 

the plaintiffs against James H. Carleton, Robert R. Haskins and 

Romulus Haskins, alleged to have then been copartners, doing 

business in the name of J. H. Carleton & Co. Carleton and 

Romulus Haskins were defaulted ; and the only question was, 
whether Robert R. Haskins was liable as a partner. 

The note, which was admitted to have been signed by Carle

ton in the partnership name, was read io the jury. To prove 

that Robert R. Haskins was a partner, after the introduction 

of other evidence, the plaintiffs produced and offered in evi

dence a copy of a judgment against all the defendants, recov

ered by default, at the return term of the writ, in the Court of 

Common Pleas for the county of Cumberland, March Term, 

1838, in favor of the Oriental Bank, on a note given April 14, 
1836, and signed by J. H. Carleton & Co. To the admission 

of this judgment in evidence the defendant objected. TENNEY 

J., presiding at the trial, permitted it to be read to the jury, as 
evidence of the admission by the defendant, R. R. Haskins, 
that he was a member of that firm. The counsel for the de

fendant then proposed to prove, that after the commencement 
of that suit, and before the default, the defendant consulted 

counsel in reference to a defence thereto, stating to the counsel 
that he was never a member of the firm of J. H. Carleton & 
Co. and that he had never in any way authorized the use of 

his name by that firm ; that upon inquiry by his ,counsel, 

whether he considered the firm of Carleton & Co. solvent, he 
stated that he thought it was ; and that upon the suggestion 

by his counsel, that the amount of the demand sued was small, 

and that the expense of litigating it at such distance would be 
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considerable, whether it would be best to resist it, be conclud

ed, and so instructed his counsel, to let the action be defaulted. 

The plaintiffs objected to the admission cf this evidence, and 

it was excluded by the Judge. 

The defendant then consented to be defaulted, with leave 

to move to have the default taken off, if, in the opinion of the 

Court, the judgment was not admissible in evidenee, or if the 

evidence offered by the defendant, and rejected, was admis

sible. 

A. Walker, for the defendant, contended that the Judge 

erred, both in admitting the record of judgment, and in ex

cluding the evidence offered; and cited, Lane v. Burgess, 3 

Green!. 165; New England Bank v. Lewis, 8 Pick. 113; 
6 T. R. 275; 2 W. Bl. 827; 9 Conn. R. 309; Kimball v. 
Morrell, 4 Green!. 368; 1 Phil. Ev. 84; 2 Stark. Ev. 48; 3 
Johns. R. 427; 10 Johns. R. 365; 11 Johns. R. 161 ; 9 
Johns. R. 141; Storer v. Gowen, 18 Maine R. 174; 7 Ves. 

508; 5 Ves. 700. 

J. A. Poor, for the plaintiff, contended that the ruling of 

the Judge was correct in both particulars; and cited, Ellis v. 

Jameson, 17 Maine R. 235; Fogg v. Greene, 16 Nlaine R. 
282; Casco Bank v. Hills, ib. 155. 

The opinion of the Court, SHEPLEY J. taking no part in the 

decision, having been employed at the time of the argument 

in trying jury causes in the County of Piscataquis, was drawn 

up by 

WHITMAN C. J. - The only questions raised by the defend

ants are, whether a judgment entered against them, as copart

ners upon default, in a suit betvveen them and persons other 

than the plaintiffs, was admissible in this case to prove their 

copartnership; and, if it was, whether the reasons given by 

one of the defendants, who denies that he was a partner, dis

closed by him to his counsel for suffering a default to be en

tered in that suit, were admissible together with the advice of 

his counsel thereon, by way of showing that the default should 

not be taken to be a conces~ion that a partnership existed be-· 
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tween them. As to the. first question, we cannot regard it 
otherwise than as settled by the case of Ellis v. Jameson, 17 

Maine R. 235, that such judgment is admissible. And, as to 

the other, we are not aware of any precedent irr support of 
such a proposition ; but, on the contrary, the rules of evidence 

seem to be diametrically opposed to it. The effect of judg

ments is never to be explained by parol; and surely not by the 

declarations of the parties to them, in opposition to what is 
obviously imported by them. 

Judgment on the default. 

EDWARD R. SouTHARD versus NATHANIEL WrLsoN. 

In an action against the indorser of a note, the maker, for whose accommo
dation it had been indorsed, without a release from the defendant, is an 

incompetent witness for him. 

If a party introduces a release, for the pur.pose of discharging the interest 
of a witness, he must, ordinarily, prove its execution. 

Where an interested deponent states in his deposition, that the party calling 
him, and in whose favor the interest is, has given him a release, but no 
release is produced, either at the time of the taking of the deposition, or 
at the tim~ it is offered in evidence at the trial, the deposition.is inadmissible. 

AssuMPSIT on a note of band, made by Abner Bailey to the 
defendant, and by him indorsed for. the accommodation of the 
maker, dated Feb. 20, 1836, for the. sum of $415. To prove 
payment of the note the defendant offered the deposition of 

Bailey, the maker of the note. To the admission of this dep

osition the plaintiff objected on account of the interest of the 

witness. The objection was overruled by SHEPLEY J. presid

ing at the trial, and the deposition was read to the jury. The 
verdict was for the defendant, and the plaintiff filed excep
tions. 

The following are all the parts of the deposition, pertinent 
to the present inquiry. 

1' By defendant. Interrogatory 10. Has or has not said 
,vilson given you a receipt and discharge m full from all 
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liability on account of said note ? Answer of deponent. He 
has, prior to my former deposition, and has now given me 
another, and the following is a true copy of the same. " Re
ceived of Abner Bailey one dollar in full for any and all claim 

I may or can have upon hiin in consequence of any liability of 
mine by indorsing a note for his benefit for the sum of $415, 

dated Feb; 20, 1836, and in full of any and all claims I might 

have upon him growing out of the suit of E. R. Southard 
vs. me on said note. Given under my hand and seal, at Oro

no, this sixth day of August, 1840. Nathaniel Wilson. [Seal.]" 
By attorney for the plaintiff. Interrogatory 6. Had you, 

prior to March, 1839, received any release or discharge from 

N. Wilson from liability on the note in suit? Answer by de
ponent. I did receive a written release from Mr. Wilson 

prior to giving my former deposition, and he has now given me 

another, signed and sealed by him, a copy of which I have 
annexed to this." 

It did not appear from the exceptions, that any release was 

produced at the trial, or that any notice had been given to pro
duce it. 

Washburn argued for the plaintiff, and contended that the 
deposition was improperly admitted. The deponent, being 
the maker of the note, was incompetent as a witness, without 
a release. Pierce v. Bidler, 14 Mass. R. 303. 

The deponent was incompetent to prove, by his own testi
mony, that he had been discharged from his interest by a re
lease. The release must be produced and proved,· a"nd the 
Court is to decide, whether the release is sufficient to discharge 
the interest. 4 Serg. & R. 298; Hobart v. Bartlett, 17 

Maine R. 429; 1 Campb. 37. 

The ·objection was taken at the time of taking the deposi

tion, and if it had not been, it could have been taken at the 

trial. Talbot v. Clark, 8_Pick. 51.. 

The ctoss-interrogatory was merely to fix the time, not to 
inquire about his interest. · But no cross-examination could 

have rendered the deponent competent. G~ge v. Wilson, 17 

Maine R. 378; 1 Dallas, 275; 1 Coxe, 46. 
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A. G. Jewett and Wilson argued for the defendant, and 

cited, King v. Upton, 4 Greenl. 387; Hobart v. Bartlett, 17 
Maine R. 4:29; Abbott v. Mitchell, 6 Sbepl. 354. 

The opinion of the Court was drawn up by 

W mn1AN C. J. - The witness, Bailey, the maker of the note 
declared upon, for whose accommodation the defendant had 
indorsed it, without a release from the defendant, was an in
competent witness for him. Pierce v. Butler, 14 Mass. R. 
303; Greenl. Ev. ~ 401; Hiibbly v. Brown, 16 Johns. R. 
70. The question then, is, was Bailey duly released, and was 
there competent .proof of it. No release was offered, with 

proof of its execution, as is ordinarily requisite. · Cocking v. 
Jarrard, 1 Camp. 37; Bobart v. Bartlett, 17 Maine R. 429. 

But it is contended, that as the plaintiff, when Bailey's de

position was taken, inquired of him whether the defendant had 
given him a receipt or discharge in full, it was tantamount to 
an interrogation as to whether he was interested in the event 

of the suit or not; and being so, that it comes within the de
cision in King v. Upton, 4 Green!. 387. The Court in that 
case held, that, as the witness, in his deposition, was interro
gated on oath as to his interest in the event of the suit, and 
denied having any such interest, it was an election of the 
adverse party to ascertain the interest of the witness from 
his own testimony; and his denying that he had any such in
terest rendered him competent. The decision in that case 
was unprecedented, so far as respects any adjudged case in the 
Reports; but may, nevertheless, be considered as well support
ed by analogy and sound logic. But care must be taken not 
to press the decision beyond its legitimate bounds. It would 
seem that the interrogatory as to interest, should be direct, and 

not by way of inference. The Court are to decide whether 

the witness is qualified to testify or not. The evidence tend

ing to show that he is or is not so, should be distinct. If the 

witness on the stand, sworn in chief, and having an apparent 

interest, were asked by the party objecting to his being a wit
ness, if he had a release from the party producing him, and he 
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were to answer that he had, would he be allowed to testify 

without producing it, and without proof of its execution, unless 

by consent? If not, the same thing occurring in the taking of 

his deposition would have no greater effect. If he were to 

say merely that he had a release, without producing it, how 
could the Court adjudge without inspection that his interest in 

the event of the suit had been discharged? The Court, in 

determining upon this ground, that he had no interest, must 

adjudicate as to the efficacy of his release, and as to the fact 

of its due execution. The precedent cited, and relied upon, 

therefore, we think, is not parallel to the case in question; nor 

does the recovery in that case apply, with equal force, to the 

one here. It appears in this case that the witness, without the 

release, was interested that the defendant should prevail. This 

interest should have been shown to have been removed. The 

testimony of the witness, that it had been so removed, was, 

under the peculiar circumstances of this case, incompetent for 

the purpose. It was not in the power of the plaintiff to pre

vent the taking of the deposition. Seeing at the time that the 

witness had an apparent interest, he might well inquire of him, 

if he had a release. It was not the time to question the effi

cacy or validity of it. The plaintiff had a right to expect that 
it would be produced at the trial, in order to render the testi
mony of the witness admissible. Then only could it be ad

judged sufficient. In the case, Hobart v. Bartlett, before 

cited, the witness, whose deposition was rejected, testified, 
upon an interrogatory put, but it does not appear by which 
party, as to whether he had been released, and whether he had 

any interest in the event of the suit. He answered that he 

had been released, and had no interest in the event of the suit. 

The Court however say, "when the interest is apparent, and 

it is proposed to discharge it by release, the Court must judge 

of its sufficiency. In this case no release is produced and the 

Court cannot decide upon it. The witness cannot be permitted 

to do it." And further, "to decide the witness to be com

petent would deprive the Court of the power of performing its 

appropriate duty, and devolve it upon the witness." We are 

VoL. vm. 63 
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aware that there arc some reccn t English decisions, at nisi 
pritts, which may seem to conflict, somewhat, with the decision 

in the case last cited. Mr. Justice Coleridge, in (~ttctrtermain 
v. Cox, 8 C. & P. 97, ruled, that a witness testifying in Court, 

upon the voir dire, that he had a release, but had it not with 

him, might be admitted to testify without producing it; and a 

decision in Carlisle v. Eady, l C. & P. 234, is nearly to tho 

same effect. But it seems to us that those decisions, at tho 

same time that they are not authoritative with us, if really in 

conflict with the opinion in Hobart v. Bartlett, tend too much 

to the introduction of a laxity in practice, which may be mis

chievous in its operation. The rule as laid down in Hobart 
v. Bartlett, will much more effectually guard against imposition 

and unfair dealing. If a party must, iri order to render a wit

ness competent, who otherwise_ would app_ear clearly to be 

interested in the event of the suit,··execute a release to him, it 

does not seem that it would be an unreasonable hardship· upon 

l1im to require, that he should cause ~u:ch witness to come pre

pared to exhibit his release. 

Verdict set aside and a new trial granted. 
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JAMES CRosny versus NATHANIEL HARLOW and Trustee. 

NATHANIEL HARLOW versus TnmrAs DREW and Trustee. 

NATHANIEL HARLOW versiis NATHAN B. WIGGIN and Trustee. 

,vhcre the mortgngor of reul c,tatc appointed an agent to net for him in re

ceiving the rents from the tenants, and br,fore the rents had accrued, the 

mortgagee notified the agent to pny tbe rents, when collected, to no· one 

but him'self, this was he]J to be a terminntion of the tenancy at will of the 

mortgagor, and rendered the agent accountable to tbe mortgagee for the sub
sequently accruing rents rer,eived by l,im; and liable to be charged there

for, as trustee of the mortgag~c. 

And if the mortgagee bring a suit against tbe mortgagor and summon such 

agent as his trustee on account of' the money tbns rer:eivcd for rent, the 

agent holding the money for the plaintiff and not for the dcfonchnt, will be 
discharged as trustee. 

IN each of these cases Isaac S. Whitman was summoned as 

trustee, and made his several disclosures. From these it appear

ed, that a tract of land, called the Harlow Corner, on which 

were several small tenements, had been owned as tenants 

in common by Harlow, by Drew, by "Wiggin and others. 

Drew and Wiggin had mortgaged their shares in the estate, 

respectively, to Harlow, and the condition of these mortgages 

had been broken. . ·Whitman had been appointed by. Harlow, 

by- Drew, and by Wiggin their agent to collect and receive 

the rents. When the trustee processes were served upon 

Whitman, he had nothing in l1is hands on account of rents re

ceived for Harlow's original share, but had money received for 

rents on account of each of the other shares mortgaged to 

Harlow. Before the service, Whitman had seen published in 

a newspaper a notice by Harlow to foreclose both mortgages, 

and had seen a notice thereof in the registry of deeds ; and 

before the rents had accrued, he had been notified by Harlow, 

not to pay the rents on their shares to Drew or to Wiggin, 

and to pay the same to him, as he claimed the same as mort

gagee. 

In the case of Crosby v. Harlow, and. trustee, 

G. F. Shepley, for the plaintiff, claimed that the trustee 

shoulq. be charged, because upon the disclosure, Harlow was 
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entitled to the rents received by the trustee on account of the 
Drew and Wiggin shares, and the trustee was debtor to him 

therefor. The mortgagee was entitled to the rents after notice 

to the agent not to pay over to the mortgagor. Even if the 

entry was not effectual to foreclose the mortgage, the mort

gagee was entitled to the rents after notice. Stone v. Patter
son, 19 Pick. 476; Welch v. Adams, 1 Mete. 494; Reed v. 

Davis, 4 Pick. 216. 

Cutting, for the trustee, said that having been appointed 
agent by each of the parties, Whitman was not obliged to liti
gate the question, whether some other person had a better title 

to the land than his principal ; nor to determine whether the 

alleged mortgage was in existence or not ; or whether an entry 
had been made or not. But even if the agent is bound at his 

peril to decide all these questions correctly, Harlow was not 
entitled to this rent. As between mortgagee and mortgagor, 

the latter is entitled to the rents and profits, until the former 
has obtained the actual possession. A claim to the possession 
is not enough. Wilder v. Houghton, l Pick. 87. 

The opinion of the Court was drawn up by 

WHrnIAN C. J.-In the two last cases it is clear from the 
disclosure of the trustee that he is not chargeable. The rents 
disclosed by him, as being in bis bands, were, in those two 
cases, dLJe and payable neither to the said Drew nor to said 
Wiggin, but to the plaintiff himself. He was the mortgagee 

of the premises; and being so, while the rents were accruing, 
he gave notice to Whitman, who was the agent of the mort

gagor, to pay the rents, when collected, to no one but himself. 

This was a termination of the tenancy at will of the mortga

gors, and rendered Whitman his agent and liable to him for 

the subsequently accruing rents. Lane v. King, 8 Wend. 
584; Wadilove v. Barnett, 2 Bing. N. C. 538; Pope v. 
Brigg,9, 9 Barn. & Cres. 245. Tho trustee, therefore, in 

these two cases must be discharged ; but in the first case he is 
chargeable, 
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BANK OF OLDTOWN versus JAMES HouLTON. 

In an action brought by a banking corporation, in the corporate name, if the 

defend:rnt calls one of the stockholders of the bank as a witness, he may 
legally refuse to testify in the case. - SnEPLEY J. dissenting. 

The interest of tl,e witness as a stockholder may be proved by his statements 
on the voir dire, without producing any other evidence thereof. 

AssuMPSIT by the plaintiffs, in their corporate name, upon a 

promissory note dated Oct. 4, 1838. The general issue was 

pleaded, and a brief statement was filed, alleging that the 

charter of the bank had been annulled. 

At the trial before TENNEY J. the note was read, and the 

defendant introduced a resolve of the legislature of the State, 

passed March 20, 1839, providing for the repeal of the char

ter of the bank, and reserving to the bank the right of closing 
up their conc~-rns. 

The defendant thereupon moved that a nonsuit should be di

rected. The presiding Judge declined to order a nonsuit. 

The defendant then called Jefferson Sinclair as a witness, 

and the report states, that " on the voir dire, he testified that 

a writing on the back of the note was his handwriting, and 

that he signed the same, and that he was a stockholder in the 
bank, which last fact was objected to by the defendant's coun

sel, there being better evidence thereof. The objection was 

overruled. The witness declined answering questions put to 
him by the defendant's counsel as he was a party. The de

fendant's counsel offered to prove by him, if the Court should 

direct him to testify, that this note was assigned by Jefferson 

Sinclair, as appears on the back, about the time but before 

the action was brought, for collateral purposes ; that those 

purposes had been accomplished; that this action was prose

cuted in the name of the bank for the benefit of the Suffolk 

Bank ; that the object for which it was assigned to the Suffolk 

Bank having been accomplished, the note, by an arrangement 

between Sinclair, as the agent of the Oldtown Bank, and the 

Suffolk Bank, should be returned to Sinclair ; and that Sinclair 

informed the defendant's counsel, that if the note was returned 
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to him, as it should be, he would dismiss the suit." The pre

siding Judge "declined to direct the witness to testify after his 

refusal, whereupon the defendant was defaulted." "If in the 

opinion of the whole Court the presiding Judge ought to have 

given the directions· as above requested, or either of them, or 

if the fact that Sinclair was a 8tockholder was improperly 

shown by his own testimony, the default is to be stricken off." 

Hobbs, for the defendant, submitted the case without argu

ment. 

M. L. Appleton, for the plaintiffs, cited 7 Cowen, 174; 

1 Wend. 20; 7 Mass. R. 131 ; 1 Hill, 586; 14 Maine R. 

142; 7 Greenl. 51. 

The opinion of a majority of the Court, SnEPLEY J. dissent

ing and giving his reasons therefor, was drawn u14 by 

WHITMAN C. J. -The rule of the common law, as to the 

obligation of witnesses to testify in cases in which their interest 

may be involved, may be considered as embraced in the stat

ute of the 40th Geo. 3d, which enacts, that a witness cannot 

legally refuse to answer any question, relative to the matter in 

issue, merely on the ground that the answer may establish, or 

tend to establish, that he was a debtor or otherwise subject to 
a civil suit. The witness, Sinclair, in this case, was not in 

either of these predicaments. He was a party in interest in 

the '.very suit then pending. The corporation was in effect 

his trustee, and he was its cestui que trust. 

A Banking Corporation is but a modified joint stock copart

nership, having authority by law to carry on business by an 

artificial name, instead of the names of the individual corpora-. 

tors. Mr. Justice Putnam, in delivering the opinion of the 

Court in Wright v. Dame Sr al. 1 Mete. 237, remarks, that 

" the Court cannot but see, that the name of a corporation is 
but the name, which the individual members of the corporation 
have taken or accepted. The corporators themselves are really 

the persons interested." If individually named, it is clear, 

that the adverse party could not call upon either of them. to 

testify. How does the case differ when they are allowed to sue 
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by an artificial name, comprising the same persons ? Because 
the declarations or admiEsions of the individual members of such 

corporations cannot be given in evidence forms no test. The 
reason of that rule is that they have, by becoming a corporate 

body, come into a compact, that their concerns shall be under 

the control of the major vote of ihe members. Their accept

ance of an act of incorporation, making such a regulation, 

forms the compact. To allow the declarations or admissions 

of any one of the associates, not being an agent for the pur

pose, to control the interest of the whole would contravene the 

fundamental principle upon which they were bound together. 

Formerly the inhabitants of our towns and parishes were inad

missible as witnesses in causes in which they were concerned ; 

and they could not have been compelled to testify against their 

respective towns or parishes. The King v. the Inhabitants 
of Woburn, 10 East, 395. By statute they are now made 

competent as witnesses, and may be compelled to testify by 

either party. In Hambl'in v. Pitch, Kirb. 174, it was held, 

that the admission of a party in interest'could not be given in 

evidence against the party on record. This rule, however, is 

doubtless su!Jject to some qualifications. 

[n Appleton v. Bond, 7 Mass. R. 131, C. J. Parsons, in tJe
livering the opinion of the Court, laid down the law to be, that 

a party in interest, though not of record, could not be com
pelled to give evidence. In ltlauran v. Lamb, 7 Cow. 174, 
the same doctrine is recognized as established law. In the 

People v. Irving, 1 Wend. 20, Mr. Justice Sutherland says, 

where persons called on to testify allege, under oath, that they 

are the parties in interest, and entitled to the subject matter in 

controversy, if they do not consent, they cannot be compelled 

to testify. In Cook Sf al. v. Spaulding Sf" al., 1 Hill, 586,· a 

banking institution was the plaintiff in interest, though not so 

of record, and it was held that one of the corporators could 

not be compelled to testify as a witness for the defendant. 

l\lr. Justice Bronson, in ·delivering the opinion of the Court i11 

that case, says, "the distinction between calling a party i11 in

terest as a witness, whose answer may subject him to a civil 
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suit was maintained in the case of tho King v. The Inhabit
ants of Woburn. It was there h~ld, that the English Statute 

had not changed the rule, that the party in interest, though 

not in form a party to tho record, was not obliged to answer." 

It is believed to be well settled at law, that a cesttli quc 
trust can in no case be compelled to testify in a suit against 

his trustee in reference to the trust property. Professor Green

leaf, in his treatise on evidence, <§, 353, says, "the rule which 

excludes the party to the suit from being admitted as a witness, 

is also a rule of protection."' Nor, says he, "can one who is 

substantially a party to the record be compelled to testify 

though he be not nominally a party." 

Surely, it would seem, that the corporators of banks are 

substantially the parties in interest. Suppose one individual 

owns nearly the whole of the capital of the bank, and such 

instances have often occurred, if a suit be commenced in the

corpornte name, can he be compelled at law to testify against 

the interest of the institution ? 

It is true that in Bi'ttl v. Loveland, 10 Pick. 9, and in Doo
little v. Dwight ~ al. 2 Mete. 561, Mr. C. J. Shaw may seem 

to lay down the law somewhat at variance with the foregoing 

propos1t10ns. But those two cases may be regarded as not ac
tually presenting the precise point raised in this case. Here 

the witness was substantially a plaintiff in intere&t. In the 

case of Bull v. Loveland a witness was called upon to produce 
a note, given by the defendant to the plaintiff, upon which the 

suit was commenced, and which the witness claimed to have a 

right to retain ; and in which suit certain property had been 

attached, to which the witness and others made claim. The 

witness in that case was neither the plaintiff or defendant in 

interest. His interest was wholly collateral. The Court con

sidered him as having a right to retain the note; and the suit was 

defeated. Mr. C. J. Shaw, nevertheless, controverts the opinion 

of the Court in the case of Appleton v. Boyd; an<l it may 
WPll be admitted that the opinion therein expressed, by C. J. 
P,n·sons, was too general, as seemingly embracing every kind 

of rnterest, which a witness might have in the event of a suit ; 
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and therefore was not an authority in point in the case of Bull 
v. Loveland. But had the witness in that case caused the suit 

to be commenced for his own benefit in the name of Bull, 

claiming to be the owner of the note, and to have a right to 

the proceeds of a judgment, recovered upon it, it is not reas

onable to suppose that the defendant could have compelled 

him to testify in the cause. His interest, then, would have 

been direct, and not contingent or eventual.• 

In Doolittle v. Dwight Sf- al. Mr. C. J. Shaw says, "he 

(the witness) was compellable to testify, interest or no inter

est; nor could he there set up any claim of his own; or ob

ject to the plaintiff's suit or right to recover. He was no 

party to the suit, and had no power to offer plea, or make 

proof, or do any thing but testify." In that case the plaintiff 

was endeavoring to recover a sum of money on a promise 

made to the plaintiff, to the one half of which the witness, 

if the plaintiff recovered, might set up an equitable claim. 

The promise not being made to the witness; and the suit not 

being instituted by him, or by his procurement, and over which 

he had no control, he could not refuse to testify." The con

dition of Sinclair, in the case at bar, was different. The suit 

was commenced for him and· others, in their corporate name 
to recover a sum due to them. If one of them might have 
been compelled to testify, by the same rule they all might; 

and a spectacle would be presented, in which all the actual 

parties plaintiff might be compelled to testify in their own 

cause ; a case which has never occurred in the case of private 
monied corporations, and which it may be believed never can 
ocr,ur. 

The manner in which the interest of the witness in this 

case was disclosed was not objectionable. 

Judgment on the default. 

SHEPLEY J. -A party to the suit cannot be required to 

testify, Nor can the party or parties in interest. One who 

does not sustain either of these relations, although interested 

in the event of the suit, may be required to testify, if called by 

VoL. vm. 64 
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the opposing party. These: positions are established by cases 

too numerous to be cited. 
'\Vas the witness in this case a party to the suit? That was 

instituted by a private corporation created by statute with the 

name of the President, Directors and Company of the Bank of 

Oldtown ; and. in the corporate name. The acting president 

and directors do not become parties to a suit by the use of the 

corporate name. The body corporate is in such cases the party 

and the only party to the suit. No one of the corporators 

thereby becomes a party. One is not a party to a suit because 

he may be more or less interested in the event of it. The 

inhabitants included in quasi corporations have been regarded 

as parties to suits iristituted in their names. And it was upon 

the ground, that he was a party to the suit, that the witness 

was excused from testifying in the case of the King v. the 
inhabitants of Woburn, 10 East, 395. And not upon the 

ground, that he was a party in interest. Lord Ellenborough 

was answering the objection, "that the inhabitant proposed to 

be called was not a party to the proceeding," when speaking 
of the inhabitants of the parish, as "the parties grieved," and 

as "immediately interested in the event of the proceeding," to 

prove, that the inhabitants of the parish were in reality parties 
to the proceedings, although the appeal was made by the 
church wardens and overseers of the poor. The case having 
been presented, as was remarked in the argument before that 
Court, in the name of the King, was sufficient to show, that in 

such statute proceedings the name on the record might not 

disclose thtt real parties to the suit. Accordingly it is £aid in 

the case of Cook v. Spaulding, 1 Hill, 586, "In the King v. 

the inhabitants of Woburn, the rateable inhabitants of the 

parish of St. Albans were in fact though not in form parties to 

the appeal." ·whatever difficulrios there may be in such cases 

in determining, who are the parties to the proceedings, there 
can be none in determining, who is the party plaintiff in a suit 

at law commenced by a private corporation in the corporate 
name. 
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If the witness was not a party to tho suit, was he according 

to the legal phrase a party in interest? Not every one, who 

may be more or loss interested in the event of the suit is in law 

considered as a party in interest. If it were so, a corporation 

or an individual might be careful to have all those, who could 

testify against it, so far interested as to deprive tho other party 
of their testimony. The phrase party in interest has a more 

limited and definite signification. Tho party in interest is that 

person, who is really interested in tho result, and who can con

trol and discharge the suit. • And when tho subject matter of 
the suit is the property of t,,,o or more persons, who can con

trol aDd discharge it, they arc the parties in interest. In such 

cases, although they cannot be required to testify, their mouths 

are not absolutely closed against a discovery of tho truth, for 

their declarations may be introduced as testimony for the op

posing party. The declarations of corporators cannot be thus 

introduced to affect the rights of the corporation, and if they 

were regarded as parties in interest, there would be no mode, 

by which the truth could be extracted from them in relation to 

the corporate conduct and rights. But they cannot be legally 

so regarded; for they cannot control, or discharge the suit; or 

aflect it in the least degree. The whole of the corporators 
could not do this without proceeding according to tho laws of 

tho corporation to make their will become the will of the cor

poration, to be exhibited there in some legal form. They may 
or may not be persons deeply interested in the event of the 
suit. Dut it is too well settled to be longer tho subject of con

troversy, that if so interested against the party calling them, 

they cannot refuse to testify. In the case of Cook v. Spaul

ding, 1 Hill, 586, it was not a body corporate, but "a partner

ship or unincorporated banking association," assuming the 

name of the Niagara Suspension Bridge Bank; for whoso bene

fit the suit was brought; and tho decision was, that one of the 

members of the partnership, which was the party in interest, 
could not be required to testify. He might have discharged 

the suit, and his declarations might have been introduced as 

testimony for the opposing party. It is believed, that no case 
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can be found, in which one: has been reganled as a party rn 
interest, who does not stand in this relation to the suit. 

.NoTE BY THE REPORTER. - See Lowney v. Perham, 2 A pplcton, 2:;;;, 

HENRY B. FARNHAM versus SAMUEL MooR ~ als. 

In an action by an oflicer upon a replevin bond, where it appeared that tl1c 

plaintiff in replevin was a wrongdoer, having no title to :rny part of the 

goods attached and replevied, and that judgment was rendered for a return 

of the goods, and that no return was made, it was held, that the plaintiff 

was entitled to recover the value of the goods rcplevicd, and damages for 

their detention. 

The plaintiff in the suit on the baud, who was the oflicer making the at

tachments, is accountable for the property to the attaching creditors and 

their debtors, and not to the plaintiff in replcvin who was a mere wrong

doer without title; and a release by the debtors to the officer of all their 

claim to the goods attached will not cnure to the benefit of the defendants 

in the suit upon the rcplevin bond, and entitle them to any snrplus beyond 
the amount of property necessary to satisfy the judgments in the suits 
wherein the attachments were made. 

Nor should any deduction he made, under such circumstances, if the attach
ments in some of the suits were made after the goods were replevicd. 

Tms was an action of debt on a replevin bond, and came 
before the Court on an agreed statement of facts. The facts 
appear in the opinion of the Court. As to the removal of the 

goods, the statement was thus: - "If legally admissible, the 

defendants offer to prove, and can prove, and it may be con
sidered as proved, that said goods were removed from Bangor 

to Orono prior to the fourth of July, 1836." The release 

from the debtors to Farnham was in these words : - " Know 
all men by these presents, that we E. G. M., J. vV. M. & S. 

R. in consideration of one dollar to us paid by Heury Il. Farn
ham of Bangor, deputy sheriff, do hereby release said Farn
ham from all claim and demand on him for or on account of 
the goods and merchandize by him attached on several writs 

against us in 1836, and he is hereby discharged from all liabil-
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ity to us for said goods by reason of all or any of said attach
ments." The date was Nov. 4, 184 l. 

J. Appleton, and JJl. L. Appleton, argued for the plaintiff: 
and 

Rogers and ·washburn, for the defendants, who - cited, 

Knapp v. Sprague, 9 Mass. R. 258; Denny v. Willard, 11 

Pick. 519; 111lctttoon v. Pearce, 12 Mass. R. 406. 

The opinion of the Court was drawn up by 

WHITMAN C. J.-Judgment in this case is to be l'endered 
upon default for the plaintiff for as much as he is in equity 

and good conscience entitled to recover. The suit is upon a 

replevin bond. The defendant, Samuel Moor, was the plain

tiff ~n the replevin suit; and the present plaintiff, who was the 
defendant in the replevin suit, was a deputy of the sheriff; 

and had, at the suits of sundry creditors of E.G. Moor & Co. 

attached the goods in question. The defendants contend, that 
the plaintiff should have judgment for no more, than may be 

sufficient to satisfy the judgments rendered or to be rendered 

in favor of four only of the creditors, for whom the plaintiff 

made attachments, on the 28th of June, 1836; excluding two 

made by the plaintiff, on the fourth of July, 1836; upon the 
ground, that the attachments, in these two cases, were made 

after the replevin suit had been instituted ; and after the goods 
had been removed from Bangor to Orono; upon which they 

would have it inferred, that the returns, as to the attachments 
in these suits, are false and therefore created no lien upon the 

property attached. 
It is to be borne in mind, that the defendant, Moor, must be 

deemed to have been a wrongdoer in replevying the goods 

from the plaintiff; and that the other defendants are respon

sible with him therefor. The jury in the replevin suit must 

have found, that the goods attached in toto were not the pro

perty of Moor. The plaintiff in this suit, thereupon, became 

entitled to a return of them ; and to damages for their deten

tion. Not having succeeded in his attempts to obtain a re-de

livery of the goods, or the damages for their detention, he is 
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no\V entitled to recover their value and his damages of the de

fendants; unless the ground hcfore stated, as to the two at

tachments, will avail them. The plaintiff, who made t.he at

tachments, is accountable for the property, upon general prin

ciples, not to the defendant Moor, who was a wrongdoer, and 

who had been proved to have had no title to it; but to the 

attaching creditors and their debtors. To succeed in their 

claim the defendants must exhibit some equitable ground, upon 

which to rest it. Have they done it? and what evidence have 

they adduced to sustain any thing of the kind? In the first 

place the officer's return, that he had attached the goods in the 

two suits referred to, is primrt f acie evidence of the fact; and, 

in the absence of countcrv(liling evidence, must be taken to be 

true. Besides, for aught that appears, the goods may have 

been accessible to him after they were repluvied; and he may 
have made an actual attachment of them; for Orono· was 

within his precinct. He having returned them as attached, we 

are not at liberty to doubt it witl10ut evidence to the contrary. 

But, suppose the return of the plaintiff to hn.ve been false, 
what right has the defendant, Moor, and his co-obligors, to 

question its Yerity? It may be surmised that ho had purchased 

the goods of the debtors, colorably for the purpose of aiding 
them in an attempt to avoid their being subject to attachment. 
But would this better the condition of the defendants ; and 
create an equity in their farnr? E:urely not. On what other 
ground then do they stand. 

It is alleged that the debtors have filed a release in the case, 

whereby they have discharged the plaintiff from any claim on 

their part, and that this will enure to the benefit of the defend

ants. But in what way ? The release, if it be effectual, is 

to the plaintiff. There is not one word in it indicative of an 

intention to benefit the defendant, Moor, or his co-defendants. 

For what purpose must we presume the release to have been 
intended? We must suppose it to have been designed for 

honest purposes surely. And what more honest purpose 

could there have been, than to pay the debts honestly due? 

l'he release pu-rports to be to the plaintiff, and to him solely, 
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Should we not presume, tliat it mnst have been designed to 

enable him to perform the ouligation, resting upon him as an 

attaching officer; and, at the same tim:, that the debtors 

might become thereby exonerated from demands, justly exist
ing against them? At any rate, without _any express indica

tion in the release itself for the purpose, we are not at liberty 

to suppose, that any benefit was to result from it to the de

fendants. 

The case of .Mattoon v. Pearce ~ al. 12 Mass. R. 406, 

has been cited as tending to maintain the position relied upon 

by the defendants. But that case seems very distinguishable 

from this. In that case Mr. C. J. Parker, in delivering the 

opinion of the Court, notices, that the defendants relied upon 

the release1 there set up, as containing a virtual release and 

transfer, of the debtor's rights to Pearce. And he says, "ac
cording to the rule therefore which we have adopted, the 

plaintiff, but for the compact made by the present defendants, 
with the owner of the goods, would be entitled to recover, for 
the uses prescribed by law, the full value of the goods rc

plevicd." And again, in conclusion, he says, "but in the 

case before us it is manifest, from the release filed in the case, · 

in which the debtor has declared, that he has received full 

satisfaction for the goods; that he consents that whatever may 

be coming to him may be applied to the use of the present 

defendants, by deducting it from the damages now to be as
sessed." Now, in the release in the case at bar there is 

nothing tending to any such purpose. vV c therefore are 
brought to the conclusion, that the plaintiff must have judg

ment for the full value of the goods replevied, together with 

the damages for their detention. 
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GEORGE S. FRENCH versits GEORGE W. STANLEY. 

As a general rule, if property be attached, a11d it turns out not to have been 
the property of the debtor, at the time of the attachment, the officer mak

ing it is exonerated from his liability to have it forthcoming on the exe
cution. 

Whether this should extend to a case_in which the officer, of his own mere 
motion, had knowingly attached property not belonging to the debtor, may 
possi1ily be questioned. But however that may be, it is incumbent on the 
officer to show, that the property actually attached was the property of one 
other than the debtor. 

If there be an actual attachment, and it is immediately abandone_d, it be
comes a nullity, and must be considered the same as if none had·been made; 

and therefore a return, in such case, that one had oeen made, would be in 

substance a false return. 

"\,Vhere• there is no other evidence of the value of the property attached, in 
an action against an officer for refusing to deliver the property to be taken 
on the execution, than what is contained in his return of the attachment, 
that must be deemed to have been its true value. 

If the officer sets up in defence, that the property attached was not the proper
ty of the debtor, and the evidence fails to show that the property returned 
as attached did not belong to the debtor, although it might induce the jury 
to believe that no property was in fact attached, when the officer retur'ned 
that there was; proof of the insolvency of the debtor will not reduce the 
amount of damages to he recovered. 

If an instruction of a District Judge be not perfectly correct, but the finding 
of the jury, upon a view of tbe whole case, as then presented to them, was 
correct, the party against whom such finding was, cannot he considered, in 
the language of the statute authorizing exceptions, as a party aggrieved; 
and exceptions, in such case, would not be sustainable. 

That a District Judge refuses to order a nonsuit, on a trial, on account of the 
insufficiency of the plaintiff's eyidence to maintain his suit, affords no 
ground of exception, it be,ing merely a matter of discretion. 

ExcEPTIONS from the Eastern District Court, ALLEN J~ pre
siding. 

Case against the defendant, then sheriff of the County of 
Kennebec, for the default of Francis Davis, Jr. one of his 
deputies. 

The facts in the case are stated in the opinion of the Court. 
The officer's return on the writ follows. "Kennebec, ss.tMay 
8, 1837. I attached one horse of the defendant of the value 
of one hundred and fifty dollars, also all the right, title, and 
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interest he has in all real estate in the County of Kennebec, 

and gave him a summons in hand." The ruling of the District 

Judge is also stated in the opinion of this Court. The verdict 

was for the plaintiff for the full amount of the judgment re
maining unsatisfied, and the defendant filed exceptions. 

S. W. Robinson argued for the defendant, contending that 

the plaintiff could not recover on the first count, or at most 

only nominal damages for not returning the execution. And 
in regard to that, it was incumbent on the plaintiff to show, 

that it had not been returned. Varrill v. Heald, 2 Green!. 91. 

On the second count, the plaintiff was bound to prove that 

the execution was in the hands of the officer within thirty days 

from the rendition of judgment. If received by him after

wards, though within the life of the execution, he could not be 

liable any further, than he would have been on the first count. 
'fhe evidence offered by the plaintiff to show that no actual 

attachment was made on the writ, ought not to have been ad
mitted. That evidence was to prove a different default from 
the one charged, and would expressly contradict the declaration. 

Doane v. Badger, 12 Mass. R. 69. Such evidence could 

only have been admissible in an action for a false return, in 
which the plaintiff could recover no more than the damage ac
tually sustained. Weld v. Bartlett, 10 Mass. R. 470; Norton 
v. Valentine, 15 Maine R. 36. 

The Judge erred in his instructions as to the true measure 
of damages. The jury should have been instructed to assess 
the damages actually sustained by the plaintiff. Varrill v. 
Heald, 2 Green!. 91 ; Hodgdon v. Wilkins, 7 Green!. 113; 
Nye v. Smith, 11 Mass. R. 188; Phillips v. Bridge, ib. 242; 
Rice v. Hosmer, 12 Mass. R. 127; Shackford v. Goodwin, 
13. Mass. R. 187; Burrill v. Lithgow, 2 Mass. R. 526; 

Colby v. Sampson, 5 Mass. R. 310; Dearborn v. Dearborn, 
15 Mass. R. 316. The admission made by the gentleman, 

who conducted the trial, who is not the counsel now employed, 

especially as it was retracted before the trial closed, would not 

justify the instruction. Hodgdon v. Wilkins, 7_ Green!. 113. 

VoL vur. 65 
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In any view of it, it should not be extended further than to 
recover nominal damages. 

frloody argued for the plaintiff, and admitted, that the 

plaintiff could not recover on the first count, for want of proof 

that the execution was not returned. The exceptions do not 

show, whether there was or was not proof on the subject. The 

only questions presented are upon the rulinss and instructions 

of the Judge. 

The refusal to order a nonsuit was clearly right. It was a 

question of fact for the jury, and was properly submitted to 

their decision. 

The testimony objected to was rightly admitted. It did not 

go to prove a different default from that charged, nor did it 

contradict the declaration. It was introduced merely to rebut 
the testimony offered by the defendant. 

The Judge's ruling was right on the question of damages, 

and of the effect of the evidence of the debtor's insolvency. 

The error was in admitting the evidence, of which the defend

ant cannot complain. To admit the evidence was to allow the 
sheriff to contradict his return, and to instruct the jury, if they 

found certain facts, to disregard it, could not be wrong. Pur
rington v. Loring, 1 Maiis. R. 392; Weld v. Bartlett, 10 
Mass. R. 470; Simmons v. Bradford, 15 Mass. R. 82; Stin
son v. Snow, 1 Fairf. 262; Clark v. Lyman, 10 Pick. 47; 
Boynton v. Willard, ib. 169. 

If the defendant's principle is right, the actual damage was 

the value of the horse attached, and the officer values it in his 

return at one hundred and fifty dollars, all the jury found. 

There was no evidence that the oflicer attached any particu

lar horse. He wholly failed to show that the horse attached 

belonged to another, and so the jury found. 

No reliance is placed on the admission of the gentleman's 

associate, but that the law is clearly as he admitted it to be. 

The opinion of the Court was drawn up by 

WHITMAN C. J. -This case comes before us upon excep

tions taken to the instructions and rulings of the Judge in the 
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District Court, The action is against the defendant, as late 

sheriff of Kennebec, for the misfeasance of his deputy, Davis. 

The plaintiff's declaration contains two counts. As to the 

misfeasance alleged in the first no evidence appears to have 

been offered. In the second the deputy is alleged, on an origi

nal writ of attachment, in favor of the plaintiff, and against one 

Barker, to have attached a horse of the value of $150,00, as 

the property of the debtor; and not to have kept it so that it 

could be taken on execution, thereafter issued on a judgment 

duly recovered by the plaintiff in the same suit, although it 

was seasonably placed in the hands of the same deputy for 

the purpose. 

The evidence of the attachment consisted of the return 

thereof, made by the deputy on the writ of attachment. That 

return it was not competent to the defendant to contradict. 

It must therefore be taken and deemed t~ be true. The defend

ant, however, attempted to prove, that the horse, so attached, 

was a certain mare, called the Stimson mare, and that she 

was not the property of the debtor. By a series of decisions 

in our Courts it has been settled, that, if property be attach

ed, and it turns out not to have been the property of the 

debtor, at the time of the attachment, the officer making it 
shall be exonerated from his liability to have it forthcoming 

on execution. Whether this would or should extend to a case 

in which the officer, of his own mere motion, had knowingly 

attached property not belonging to the debtor, as the evidence 
in the defence, in this case tended to show was done by the 

deputy, may possibly be questionable, However that may be, 

it was incumbent on the defendant to show, that the Stimson 

mare was the horse actually attached by his deputy, as well as 

that she was the property of some one other than Barker. The 

evidence upon this point was derived from the deputy himself, 

who had prob[;l,bly been released by the defendant, although 

the case does not show it. But his testimony does not show 

that he actually attached the mare. He o~ly says, that he got 

into the wagon, in which the mare was harnessed, and told 

Barker that he attached her as ', his property, and he thinks 
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Barker and he rode down the street together in the wagon at 

the same time. No other act of possession, on his part, took 

place. He left the mare as he found her in Barker's pos
session with a promise, as he says, on the part of Barker, to 
get a receiptor for her. This cannot be regarded as proving 
an attachment of the mare. It does not appear, that she had 

been under his control for a moment ; and if it could be con

sidered that he had an instantaneous possession, it was as in
stantaneously abandoned. If there had been an actual attach

ment, and it was immediately abandoned, it became a nullity, 

and must be considered the same as if none had been made ; and 

therefore a return, in such case, that one had been made, would 

be in substance a false return. Hence the proof, that the mare 
was the horse attached, is not made out, and fails to support 
that part of the defence. 

The case then stands upon the evidence of the deputy's 
return upon the writ, as to the horse thereon attached, which 

must be taken to be other than the one attempted to be proved 

to have been attached, there appearing to have been no attach
ment of that horse ; and as there was no other evidence of the 

value of the horse, which must be supposed to have been ac
tually attached, than what is contained in the return itself, that 
must be deemed to have been its true value. The direction, 
therefore, of the Judge to the jury, was correct as to the right 
of the plaintiff to recover, in this action, the amount due on 

his execution, if any thing, it being short of the ascertained 
value of the horse attached. 

The instructions of the Judge are excepted to on another 

ground. He charged the jury that, if they were satisfied, 

from all the evidence, that Davis made no attachment on the 

writ, and his return thereon was merely nominal, the defend

ant was precluded from showing Barker's utter insolvency in 

defence, in order to make it appear, that the damage to the 
plaintiff was merely. nominal. This instruction may not have 
been perfectly correct ; especially as there is no count in the 
plaintiff's writ for a false return on the writ against Barker, 

If, however, the. finding of the jury, upon a view of the 
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whole case, as then presented to them, was correct, the de
fendant cannot be considered, in the language of the statute 
authorizing the filing of exception.,, as a party aggrieved ; 

and exceptions in such case would not be sustainable. Hath
away v. Crosby Sf al. 17 Maine R. 448 ; Camden Rail 
Road v. Belknap, 21 Wend. 354. Now, if there be in the' 

case no other ground of exception than this, we cannot doubt, 

upon a careful examination of the evidence, but that the ver

dict of the jury was correctly found, and that, thereupon, none 

other could legally have been returned. 

A Judge in giving his reasons for an opinion may often err; 

but if in substance a right direction is given to the cause no 

exceptions thereto should be sustained. Had the Judge said 

to the jury, that, as the evidence failed as to the Stimson mare's 

being the horse attached, although they might apprehend no 

horse was in fact attached, yet, as Davis returned, that there 

was, and his return is conclusive of the fact, they would find 

for the plaintiff, the amount due on his execution, that being 

short of the value of the horse as stated in the return; and 

in such case the insolvency of Barker was out of the question; 

no complaint could have been justly made against it. How 

does the charge delivered differ in effect from that? The jury 
found in the one case, as they would have done in the other .. 
Should these exceptions be sustained, the effect will be, that a 
new trial must be granted. Now when we see, in the case 

itself, that substantial justice has been done by the verdict, and 

that it could not have been legally rendered otherwise than it 
was, it seems to be preposterous that a new trial should be 

granted. Brazier SJ- al. v. Clap, 5 Mass. R. 1 ; Jones SJ- al. 
v. Fales, ib. 101; Farrar SJ- al. v. Merrill, l Greenl. 17; 

Kelley v. Merrill, 14 Maine R. 228; Jewett v. Lincoln, ib. 

116; Buddington v. Shearer S;- al. 22 Pick. 427; Thorn
dike v. Boston, 1 Mete. 242; Weeks v. Clutterbuck, 2 Bing. 

483. 
There is still another ground of exception relied upon. It 

is, that the Judge should have nonsuited the plaintiff, because 

it was not proved in the first instance, directly, that the exeR 
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cution reached Davis within thirty days, after the rendition of 

the judgment against Barker. The evidence to this point first 
introduced, and relied upon by the plaintiff, was, that the at

torney of the plaintiff, a few days after the judgment, enclosed 
the execution to Davis, and put it into the mail, directed to 

him at Augusta, his place of residence and business, in season 

to have reached him, according to the course of the mail, be

fore the expiration of the thirty days. From these facts the 

plaintiff insisted that the jury would be authorized to presume, 

that it must have reached him in due season. The Judge de

clined to order the plain tiff to be called. This afforded no 

ground for an exception to be taken. It was purely a matter 
of discretion with the Judge, whether to take or decline to 

take that course. In Massachusetts, and in England, it has 

been held, that a nonsuit cannot be ordered in the course of a 

trial to the jury, but upon the express or tacit consent of the 

plaintifl: Watkins v. Tower, 2 D. & E. 280; Mitchell v. 

New Eng. Ins. Co. 6 Pick. 117. In this State it has been 
held otherwise, in Perley v. Little, 3 Green!. 97, and in sub
sequent cases. 

The deposition of Davis, introduced by the defendant, 
shows that the execution was in Davis' hands; and, if it had 
not reached him within the thirty days, the defendant could 
not have failed to have drawn that fact from him. The whole 
evidence to this point was properly left to the jury ; and it 
cannot be questioned, but that the evidence should have been, 
and was, to their entire satisfaction upon the point. 

Exceptions overruled and 
Judgment on the verdict, 
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JonN SPENCER versus JosEPH EusT1s. 

Desertion of the vessel during the continuance of the contract, ~ninw non 
revertendi, and without sufficient cause, connected with a continued aban

donment, works a forfeiture of seamen's wages by the rnllritimc law. 

But when a statute desertion is interposed as a forfeiture of wages,:therc must 

be a performance of the duty required by the llcl of Congress, by making 

the proper entry on the logbook. 

ExcEPTIONS from the Eastern Disirict Court, ALLEN J. pre

siding. 

Assumpsit for wages as a seaman. The plaintiff introduced 

proof, that he performed duty on board the schooner Palestine, 

of which the defendant was master, from Feb. 6, 1837, for 

the term of two months and a quarter, in the capacity of cook 

and steward. The defendant produced the shipping papers, 
from which it appeared, that the plantiff ha<l shipped on Feb. 

6, 1837, as cook and steward, "bound from the port of Frank

fort, Maine, on freighting business for the term of four months." 

He proved that the plaintiff left the Palestine about the mid

dle of April, 1837, without the leave of the master or mate, 

and never afterwards returned. The plaintiff then offered 

Atkins one of the seamen, to prove, " that the defendant had 

represented to him that the voyage was different from that de
scribed in the shipping papers." To the admission of tl1is ev
idence the counsel for the defendant objected, but the Judge 

overruled the objection, and the testimony was admitted. The 

counsel for the defendant requested the Judge to instruct the 
jury, that by the marine law, if the plaintiff deserted the ves

sel before the expiration of the term for which he had engag

ed, he forfeited his wages. The Judge declined to give this 

instruction, and instructed the jury, that since the act of Con

gress of 1790, c. 29, proof of an entry on the logbook ac

cording to said act was necessary to create a forfeiture of 

wages. 
The jury returned a verdict for the plaintiff, and the de

fendant filed exceptions. 

Abbott, for the defendant, said that the evidence objected 
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to was inadmissible. It by no means follows, that what was 

said to one seaman, was said to every one. 
The Judge should have charged the jury as requested. De

sertion from the ship, without returning again, is a forfeiture 
of wages. This is the settled principle of the marine law. 
The statute of the "Gnited States of 1790, c. 56, does not 

touch the present case, where the seaman deserted before his 
time expired, and did not return to the vessel. Abbott on 

Shipping, Story's Ed. 463, 468, and notes; Cloutman v. 

Tunison, I Sumn. 373; I Pet. Adm. R. 212; Ware, 309, 
447; Webb v. Duckingfield, 13 Johns. R. 390. The result 
would be the same at common law. Stark v. Parker, 2 

Pick. 267. The Judge therefore erred in omitting to give the 
instruction requested, and in giving the one actually given. 

Robinson, for the plaintiff, understood the word him, in the 
exceptions, as applicable to the defendant and not to the wit
ness; and said, that the evidence was admissible, as showing 

a fraudulent misrepresentation by the defendant. All contracts 

with seamen are to be construed favorably to the seamen. 1 
Story's Eq. 325,326; Brown v. Lull, 2 Sumn. 449. 

Here was no entry of any desertion on the logbook, and no 
protest made. The entry on the logbook is necessary to prove 
desertion. This is made the only evidence of it by the act of 
Congress of 1790. And so are the decisions on the subject. 
I Pet. Adm. Dec. 139; Gilpin's R. 144,207,225; Abbott on 
Shipping, 468, and note, and cases cited. 

The opinion of the Court was by 

SHEPLEY J. -Desertion of the vessel during the continu

ance of the contract, animo non revertendi, and without suffi
cient cause, connected . with a continued abandonment, works 

a forfeiture of seamen's wages by the maritime law. But when 
a statute desertion is interposed as a forfeiture of wages, there 
must be a performance of the duty required by the act of Con

gress by making the proper entry in the logbook. Limland 
v. Stephens, 3 Esp. R. 269. Cloutman v. Tunison, l Sum. 
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373. The Rovena, Ware, 309. }J[agee v. The ]}loss, Gilp. 

219. 
In this case the seaman shipped for the term of four months 

and deserted, when the term had but little more than half ex
pired ; and did not return, or offer to do so. And for this he 
offers no excuse. This brings him within the first class of 

cases; and his wages earned before the desertion are by the 

ma~itime law forfeited. 
Exceptions sustained, and 

new trial granted. 

IsAAC w·1LLIAMS Sf' al. versus JOSEPH KINSMAN. 

Where the tenant in a writ of entry claimed to have been in possession of 
the premises for more than six years before the commencement of the ac
tion; and to be entitled to have the value of his improvements allowed to 
him under the St. 1821, c. 47, § 1, called the betterment act; and where it 

appeared, that he had claimed to be the owner of the land, and as such had 

given a bond to another, stipulating to convey the same to him on the per
formance of certain conditions, who entered and made improvements, but 
failed to perform the conditions of the bond, and gave up the possession 

and surrendered the bond to the tenant, and sold out the improvements tu 
him; it was held, that the tenant was entitled to those improvements in the 
same manner as if they had been made personally by him. 

And where the tenant, thus claiming to be the owner of the land, gave a 
bond to one, to convey the land to him on the performance of certain con
ditions, and he entered in submission to the title of the tenant, and made 
improvements, but forfeited all title to them and to the land by non-per
formance of the conditions of the bond; it was held, that the tenant was 

entitled to have those improvements allowed to him, as virtually made by 
himself. 

THis was a writ of entry, and was tried upon the general 

issue. The tenant filed a claim for betterments, and the de

mandant filed a request, that the value of the land might be 

estimated, as it would have been, had no improvements been 
made. This suit was commenced April 28, 1838. 

The demandants proved title to the premises demanded un

der a title originating in 1S15, and the tenant produced a con

veyance of the same land from the same grantor in 1824. 
VOL, VIII, 66 
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The tenant then i~troduced one Perley, as a witness, who 

testified, that in Mard1, 182tl, Kinsman gave him a bond for the 
conveyance of the premises on certain conditions, and that un
der that bond he entered and commenced maliing the improve

ments, for which the tenant claims the value. He testified 
that this bond, on their settlement, was given up by him to 

Kinsman. The case states, that the demandants objected to 
any statement by the witness of _the contents of this bond, and 

that the objection was overruled by TENNEY J. presiding at the 
trial. It does not appear, however, that the contents of the 

bond were stated. The witness did testify, that on taking the 

bond he entered into the premises described therein, called the 
McKecknie lot, and being the same demanded, and lived 

thereon about three years, when he surrendered the same and 
the improvements to the tenant, who paid him for them ; that 

this was.in November, 1830; that he ·continued to reside there 

until the March following when he left;. and that no deed or 

writing was made to convey his improvements to the tenant. 
Testimony was then produced by the defendant, that Penney 
and Norcross occupied the premises until 1834, when M'cKeck
nie had a bond from the tenant for the conveyance of the land 
to him on the performance of certain conditions, which have 
been broken by him, and entered upon the premises, and has 
since continued to reside upon the land. McKecknie made a 
part of the improvements now claimed as betterments by the 
tenant. "There was testimony tending to show, that the ten

arit had a general interest in the McKecknie place while Pen

ney and Norcross were thereon, and that he had hay which 

was cut on the Kinsman tract." 

The presiding Judge instructed the jury, that Kinsman, the 

tenant, having purchased the betterments made by Perley un
der the circumstances detailed by him, might recover the same 

in this suit1 if he immediately took the possession from Perley, 
and occupied the premises, and could connect the possession 
of Perley with that of McKecknie ; anq. to do this, that they' 
must find, that the tenant had actual possession by Penney and 

Norcross; that they might consider the improvements made by 
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McK€cknie as actually made by the tenant; that if they should 
find Kinsman to have been in possession during the time the 

premises were occupied by Penney and Norcross, they would 

allow him for the betterments made by McKecknie under the 

bond; and that such betterments were in law made by the 

tenant. 
The jury found, that the tenant was entitled to betterments, 

and the demandant filed exceptions to the ruling and instruc

tions of the Judge. 

Exceptions were also filed by the tenant, but they were 

abandoned at the argument. 

A. W. Paine argued for the demandant, citing, 1 Stark. 

Ev. 349; St. 1821, c. 47, <§, l; Mason v. Richards, 15 Pick. 
141; Lombard v. Ruggles, 9 Green!. 62. 

J. Appleton, argt1ed for the tenant, citing, Lombard v. 
Ruggles, 9 Green!. 62; Stearns, 89, 175; Knox v. Hook, 
12 Mass. Il. 329. 

The opinion of the Court was drawn up by 

TENNEY J. -The demandants were disseised more than six 

years, before the commencement of this suit, and buildings 

and improvements have been made on the premises since such 
disseisin, by those claiming adversely to the owner. The ques

tion before us is, whether the possession has been in the tenant, 

and continued by him, and those occupying under him, in such 
a manner, that he is entitled to hold those improvements by 

virtue of the statute of 1821, c. 47, <§, 1. In March, 1828, he 

claimed to own the land by giving to Perley a bond, to convey 
the same to him; under which Perley went on, and made im

provements, retaining the possession till Nov. 1830, at which 

time he sold all his rights, and upon the sale transmitted them 

to the tenant. This certainly gave the purchaser advantages, 

equal to those which he would have acquired, if he had himself 

made the improvements, claiming to be the owner of the land. 

From that time Penney and Norcross as his servants occupied 

the land till the bond was given to McKecknie, to convey on 

th,e fulfilment of certain conditions, which have not been _per~ 
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formed. Under this bond McKecknie occupied the land, and 

made further improvements, which legally belonged to the ten
ant as between him and McKecknie. The demandant treats 

the tenant as claiming a freehold estate ; this is admitted by 
the tenant in his pleadings. McKeck.nie has always occupied 

in submission to the tenant, and has no legal interest in the 

premises. In whom then is the possession1 and to whom be

long the improvements? The value of the land has been in

creased under the agreement made between the tenant and 
McKecknie, and we are unable to see how the terms of that 

agreement, can effect the rights of the parties now in contro
versy, for it is one to which the demandants are strangers, and 
it is immaterial to them, whether the contract be, that the im

provements should be made by a servant of the tenant, or 

under a bond to convey the land, on certain conditions, the 
non-performance of which have worked a forfeiture on his part. 
The possession of McKeck.nie was virtually that of the tenant, 
and we see no error in the instructions. 

Exceptions are taken to the ruling of the Judge, that per
mission was given by the tenant, to prove by parol the contents 
of the bond given by him to Perley, it having been given up to 
the obligor, and there being no other proof of its loss. It is 
unnecessary to consider, whether this ruling was proper or not, 

as it appears by the case, that the tenant did not avail himself 
of that permission, and the contents of "the bond were not 
disclosed under that ruling. 

Judgment on the verdict. 
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RoBERT CuRTls versus NATHANIEL TREAT. 

\Vhere the premises have been occupied without the knowledge or consent 
of the owner, the state of landlord and tenant does not exist between him 

and the occupant; and an action for use and occupaton cannot be sustained. 

It is, however, competent for the parties to waive the tort; and if the tort 
be waived by them, the owner may have his remedy in assurnpsit. 

ExcEPTTONS from the Eastern District Court, CHANDLER J. 

presiding. 

Assumpsit for the use of a sawmill, in Orono, during the 
summer of the year 1838. 

The writ contained a count on an account annexed, and 

one for money had and received, and by leave of Court, the 

plaintiff also added a count for use and occupation. The writ 

was dated, August 23, 1839. 
The plaintiff proved by one Joy, that on the first of June, 

1838, he hired the sawmill of the defendant, and contin

ued sawing in it till I Ith or 12th of July following; that 

he paid him the rent by sawing for him, within that time, a 
quantity of lumber and letting him have a note against one 
Johnson for $255. On cross-examination, he further testified, 

that Treat said, that in letting the mill to him he was acting as 
agent for one Bolles, who had been the owner of the mill. 

The defendant at first rested his defence on a claim of title 
to the mill by virtue of a tax sale and deed of the same from 
the collector of Orono for the year 1835, and proceeded to 
introduce the proper evidence to sustain his title. A defect 
being found to exist in the proceedings of the collector, he 
abandoned this defence, and introduced a witness who testified 
that he was in the defendant's store in Orono in the spring of 

1839, when the plaintiff came in for the purpose, as he said, of 

looking up the rent of his mill for 1838 ; that the plaintiff 

said he had written to a Mr. Whitman of Bangor to rent the 

mill, but Mr. Whitman had told him the mill was not rented ; 

that the defendant told the plaintiff he had rented the mill to 

Joy; that the plaintiff then asked him what he had rented the 
mill for, and the defendant replied that he had rented it as 
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testified by Joy; that the plaintiff said he was glad he had let 
the mill, and had been afraid the mill had not been let; that 
he asked to see the note and that, it being exhibited, he 
took it, and wanted to sell it to Treat, said Treat could collect 

it better than he could, but Treat declined buying it; that he 

said it 04ght to have been indorsed. The witness, who was the 

defendant's clerk, said the payee was in the neighborhood, and 
he could easily procure his indorsement, and Curtis then 

requested him to do so. The parties had some further con
versation on the subject. The plaintiff said he was going to 

Upper Stillwater, and could not stop to settle then,. but could 
attend to it in the afternoon. While the parties were talking, 

the witness left the store to procure and did procure the indorse

ment of sai~ note, and when he returned the parties had left, 

and he placed the note on the defendant's file, where it has 
ever since remained. The plaintiff never called afterwards to 

witness' knowledge, to attend to it. 
The defe.ndant contended, that in letting the mill, he acted 

as agent for Bolles, who had been and whom he supposed was 
still the owner of the mill ; that afterwards, the plaintiff had 
ratified and confirmed his acts, and that this made him his 
agent ; that he had offered,. and the plaintiff had accepted all 
that was due him for said rent, and all the defendant had re
~eived; that he was at that time, and ever had been ready to 
11ccQunt to the plaintiff on demand. No other evidence was 
.qtfered in support of these positions, than as above stated. The 
defendant further contended, that he was not· liable in this ac

tion, no demand having been proved to have been made on 

him to account. 

And hereupon the Judge instructed the jury, that if they 
should find that the plaintiff ratified and iJ-dopted the act~ of 

the defendant in letting the mill to Joy, claiming the benefit of 

them, he thereby made the defendant his agent, and such 
ratification would be equivalent to a prior authority; that the 
d_efendant was not held in this suit for the note, until the plain
tiff had demanded it, and the defendant had refused to deliver 

jt i nor if the jury believed that the plaintiff had by the transac~ 
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tion 111 the defendant's store, accepted .the note, nor if they 
believed it was then agreed, that the whole of this matter 
should be subsequently settled at the defendant's store, and 

the p1aintiff had never called there to settle it; but if there 
had been a demand of the note and refusal of it by the de
fendant he was• liable for its value, unless there was a waiver 
of this proceeding by a subsequent agreement to settle it at the 

defendant's store, and a neglect by the plaintiff to attend to it 

there ; and that the action could not be sustained for the bal
ance of the rent unless a demand had bee1i made for settle

ment prior to the bringing of th.e action, unless the jury be
lieved it was · agreed by the parties that the whole of this 

matter had been subsequently · settled at the defendant's store, 
· and the plaintiff had never called there and settled it. 

The jury returned a verdict for the defendant, and the plain
tiff filed e.xceptions to the ruling of the Judge. 

A. W. Paine argued for the plaintiff; and cited Clark v. 
Moody, 17 _Mass. R. 145; Langley v. Sturtevant, 1 Pick. 

214; Coffin v. Cqffin, 7 Greenl. 298; Arms v. Ashley, 4 
Pick. 71; Miller v . .Miller, 1 Pick. 133. 

Washburn argued for the defendant; and cited Selden v. 
Beale, 3 Greenl. 178; Clark v. Moody, 17 Mass; R. 145; 
Torrey v. Bryant, 16 Pick. 528; Hemenway v. Hemenway, 
5 Pick. 389; Copeland v. Wadleigh,. 7 Greenl. 141. 

The opinion of the Court, SHEPLEY J. not sitting in the 
case, having been employed at the time of the argumen_t in 
holding the jury term in the County of Piscataquis, was drawn 
up by 

W HiTMAN C. J. - The object of this suit appears to be to 

recover for the use of a sawmill, during the year 1838. The 

defendant appears to have occupied it, by an under tenaut, for 

that year, supposing it, as he, at sometimes pretended, to be
long to one Bolles. The occupation, therefore, was without 

the consent previously obtained) and in fact without the knowl
edge of the plaintiff. The state of landlord and tenant, in 
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such case would not exist between the parties. The plaintiff 

might have brought trespass for the mesne profits against the 

defendant; but an action for use and occupation, under such 

circumstances, could not have been sustained. 

There would however, seem, subsequently, to have been, on 

the part of the defendant, according to the testimony of a 

witness introduced by him, a recognition of the plaintiff's right, 

and that the rent belonged to him. If this should be deemed 

tantamount to an original implied occupation, as lessee to the 

plaintiff, this action for use and occupation may be sustained. 

It was competent to the parties to agree to waive the tort, and 

to change the liability of the defendant into an assumpsit. 

What took place between the parties, as represented by the 

above witness, seems to us to have been to that effect. Ball 
v. Gibbs, 8 Ter. R. 327. In such case it is for the defendant 
to show payment, or accoird and satisfaction, if he would ex

onerate himself from liability in this action; neither of which 

has he done. 

The Judge, who tried the cause, in his instruction to the 
jury, to which the plaintiff excepted, seemed to consider what 

took place in the presence of the above witness, as a recogni

tion of the defendant as an agent in letting the mill; but to 

us it seems that such a construction of what then passed, did 
not amount to any thing of the kind. It has rather the sem

blance of a loose conversation between the parties, about the 
use which had been made of the mill ; the plaintiff expressing 

his satisfaction at the prospect of deriving income from it, and 

the defendant freely conceding, that he was entitled to it, and 

stating what payment he had received on account of it, and 

was willing to surrender. 

The idea of an agency for the plaintiff is forcibly refuted by 

the defence, which the defendant, at first, attempted to main

tain. The defendant could not be, owner himself, and, at the 

same time, agent for the plaintiff. This would be utterly ab
surd. After setting up such a claim, and finding himself unable 

to sustain it, the pretence, afterwards set up, that he was the 
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implied agent of. the plaintiff in letting the mill, must have 
come with a very ill grace from him. 

But suppose the plaintiff had instituted an action of account 

against· the defendant, declaring against him as his agent and 

receiver, how could his agency have been made out? and what 

would have been the effect of the proof here adduced? Could 

it have been deemed sufficient to establish any-such fact? The 

defendant had conceded nothing of the kind; but alleged that 

he had acted as agent for Bolles. The presumption, however, 

notwithstanding what may have been pretended, would seem 

more naturally to be, that he in fact acted for himself, and not 

as agent to any one else; since it appears, that he had possessed 

himself of ·a title under a sale for taxes, which he attempted to 

establish in his defence. We think, therefore, that his defence 

fails him upon the latter, as well as upon the former ground. 

Exceptions sustained 
and a new trial granted. 

lEssE FoGG & al. versus HENRY HILL 8f' al. 

By an offer to be defaulted the cause of action must be regarded as confess

ed; and such offer under the statute, is equivalent in its effect, in that par
ticular, to bringing money into Court upon the coi:nmon rule, w!,ich has 
ever been considered as leaving nothing in controversy but the quanturn 

of the debt or damage, which the plaintiff is entitled to recover. 

To enable the jury to ascertain the amount of rent to be recovered for the 
use and occupation of a store for a certain time, it is competent for the 
plaintiff to show what the premises had rented for in years immediately 
preceding the period in question; and also what other sim.ilar tenements 

rented for in the same neighborhood, at and about the same time. 

Leases of the same store in former years to which one of several defendants 

was a party, are admissible in evidence for the same purpose. 

And also with tho same view, it is competent for the plaintiff to give in ev

idence, for the consideration of the jnry, that he requested the defendant 

to leave the store, and that if he continued in the occupation thereof, acer

tain rent would be expected. 

ExcEPTIONs from the Eastern District Court, CHANDLER J. 
presiding. 

VoL. vm. 67 
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Assumpsit on an account, annexed to the writ, charging one 
quarter's rent of a store in Bangor, from April 1, 1839, to July 

1, of the same year, $11:2,50, with a count for use and occu
pation of the same. 

At the term at which the action was entered, the defendants 

offered in writing to be defaulted for the sum of $101,69, and 

the same was entered upon the record. 
It was admitted, that the store was owned by one Hatch; 

and the plaintiffs introduced in evidence a written lease of this 

and several other stores from Hatch to them for the term of 

one year, commencing April l, 1839. The plaintiffs proved 
that the defendants occupied the premises during the time for 

which rent was claimed, and that a few days after the expira• 
tion of the quarter, the plaintiffs presented to the defendants 

the same bill, annexed to the writ, and requested payment 

thereof; and that the defendants said, that if the plaintiffs 
would strike off the $12,fi0, it should be paid. The plaintiffs 

also proved, that after the expiration of the quarter ending 

July 1, 1839, on August ~!2, they left a written notice with the 
defendants, requesting them to leave the store, and notifying 
them, that if they continued longer, they would be charged 
at the rate of $450 per annum therefor; and that they still 
continued to occupy the store during the remainder of the 
year. The counsel for the defendants objected to the intro
duction of the proof of this notice, but the Judge admitted it. 
The counsel for the defendants contended, that the relation of 

landlords and tenants did not exist between the plaintiffs and 

the defendants, that the latter were answerable to Hatch for the 

rent, and to him alone, and that the plaintiffs had not made 

out their case, and should be nonsuited. This the Judge de

clined to do, and directed the parties to proceed in the trial. 

The parties introduced the testimony of several witnesses, 

some of whom occupied stores in the immediate neighbour
hood, and stated the prices given by them at the time for rent, 
and the comparative value of the rent of this store, and theirs. 
The plaintiffs introduced in evidence one lease from Hatch to 

one of the plaintiffs and one of the defendants, jointly, of this 
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store from the spring of 1836 to April, 1837, and another from 
April, 1837, to April, 1838, 

The defendants objected to the putting of interrogatories by 
the plaintiffs to the witnesses for the purpose of ascP-rtaining 

the value of this rent by comparison with others in the vicinity, 
and the prices paid for them; and also objected to the intro

duction of the prior leases of the same store. These objec
tions were overruled. 

The Judge instructed the jury, that the relation of landlord 
and tenant existed between these parties, and that the plaintiffs 

would be entitled to recover, if the jury were satisfied, that 
the defendants had occcupied the premises as charged ; that 

when the lessee at a specified rent holds over, the presumption 

is, that he occupies upon the same terms as during the original 
lease; that many of the facts and dates from which the value 

of the rent should be determined had been given them in evi

dence, which in connexion with the opinions of the witnesses, 

which were but opinions of experienced men, were all proper 

for their consideration, and would form the basis of their ver

dict. 
The jury found for the plaintiffs, and estimated the rent at 

$112,50 per quarter. The defendants filed exceptions. 

J. Appleton argued for the defendants, citing, 3 Serg. & R. 
500; Codman v. Jenkins, 14 Mass. R. 93; Wyman v. Hook, 
2 Green!. 337; Boston v. Binney, 11 Pick. 1; Woodfall's 

Land. & Ten. 349; 6 N. H. R. 298; 2 Selw. N. P. 548; 
1 Chipman, 208; 4 T. R. 716; Peake's Ev. 95; 2 B. & Cr. 

264; 8 Serg, & R. 243; 3 Johns. R. 354. 

A. G. Jewett, argued for the plaintiffs. 

The opinion of the Court, SHEPLEY J. holding a jury term 

at the time of the argument, and not sitting in the case, was 

drawn up by 

WHITMAN C. J. - By the offer to be defaulted the cause of 

action must be regarded as confessed. Such offer, under the 

statute, is equivalent, in its effect, in this particular, to bring

ing money into Court upon the common rule, which has ever 
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been considered as leaving nothing in controversy but the 

quantum of the d~bt or damage, which the plaintiff is entitled 

to recover., The evidence therefore tending to prove a tenancy 

as lessee, under the plaintiff, was, after such offer, superfluous; 

and the arguments of counsel thereupon are in the same 

predicament. 
As the case stands the evidence, as to the value of the ten

ancy to the defendants, as lessees under the plaintiffs, as to 

which there was no special agreement, is the only subject for 

consideration. The plaintiffs were permitted to show what 

these premises had rented for in years immediately preceding 

the period in question; and also wh_at other similar tenements 

rented for in t.he same neighborhood, at and about the same 

time. To this therA could be no reasonable objection. Noth

ing is more common in ascertaining the value of one thing, 

than to compare it with others of known value, and of a similar 

description. Money itself is but a thing of known and fixed 

value ; and we are continually comparing all other things with 

it by way of fixing their value, lf two dwellinghouses are 
nearly contiguous, and one of them has a fixed and known 

value, and the other has not, but its value is to be ascertained, 
resort may be had to a comparison of the one with the other 

for the purpose. Our constant course of reasoning is from 

things known to things unknown; and our _deductions depend 
upon it. Our conclusions from circumstantial evidence are of 

this nature ; and the evidence h~re relied upon to prove the 

value of a tenancy is of this class. 

The leases of the store in question in former years; to which 

one of the defendants was a party, were properly admissible. 

These show what he had admitted the value of the tenancy to 

be in years immediately previous. If rents had fallen it would 

have been competent for the defendcints to have shown it, hy 

way of lessening the effoct in a greater or less degree, arising 

from such admission. 

As to the message sent by Noy, and by him communicated 

to the defendants, we see no objection to its being proved, to

gether with the reply, if any, that was made to it. It is every 
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day's practice to give in evidence messages and replies between 

parties. This was nothing more than information to the de

fendants, that if they still continued to hold the tenement a 

certain rent would he expected for the quarter. The defend

ants might have replied, that it was not worth so much. In 
such case the evidence might have been of very little, or in

deed, of no value to the plaintiffs. If they made no reply ·it 

might be inferred that they assented to the ~orrectness of the 
' claim; and in that view of it some weight might be properly 

attached to it. As to the instruction of the Judge to the jury, 

we see no reason to question its correctness. 

Exceptions overruled. 

BANGOR AND P1scATAQUIS RAIL RoAn CoMPANY versus EL

BRIDGE HARRIS. 

The act incorporating the Bangor and Piscataquis Rail Road Company, 

among other things, authorized them to "procure,- purchase and hold in fee 

simple, improve and use for all purposes of uusiness, to be transacted on or 

by means of said Rail Road, lands or other real estate, and to manage and 

dispose thereof, as they may see fit;" and provided, " that the capital stock 
of said Company may consist of tlirnc hundred thousand dollars, and shall 
be divided into shares of one hundred dollars each, to be holden and consid

ered as personal estate." It was held, that the real estate owned and used 
by the company, either as a rail road or as a depot, was not subject to 

taxation, otherwise than as personal estate, unless the legislature should 
specifically prescribe differently. 

'fms case was submitted for the opm10n of the Court, 

without argument, upon the statement of facts found at the 
commencement of the opinion. 

Cutting, for the plaintiffs. 

Cony, for the defendant. 

The opinion of the Court was dra,wn up by. 

WHITMAN C. J.- By the statement of facts agreed upon 

by the parties, it appears, that this is a writ of entry, wherein 

the plaintiffs are seeking to obtain possession of two lots of 
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land of which, it is conceded, they are the rightful owners un
less the defendant has obtained a title paramount to theirs 

by a sale for taxes, assessed thereon by the inhabitants of 

Orono. It is admitted that the modes of proceeding by the 

assessors and collector were correct; and the only question 

in controversy is, whether the inhabitants of Orono had a right 

to levy a tax upon the lots. Those lots, it is also agreed, were 

the depots of the plaintiffs' rail road, at the villages of Old

town and Upper Stillwater in said town. 

By the act incorporating the plaintiffs ( c. 307, ~ 8,) they 

were authorized to "procure,, purchase, and hold in fee simple, 

improve and use, for all purposes of business, to be transacted 

on or by means of said R<iil Road" among other things, "lands 

or other real estate, and to manage and dispose thereof, as they 

may see fit." ~ 11 of the same act provides, " that the capital 

stock of said company may consist of three hundred thousand 

dollars, and shall be divided into shares of one hundred dol

lars each, to be holden and considered as personal estate." 
The property in the Rail Road, being thus converted, by 

statute, into personal estate, was no longer subject to taxation, 

otherwise than as personal estate unless the legislature should 

think fit, by the tax act or otherwise, specifically to prescribe. 

And we are not aware that in 1840, when the tax in question 

was imposed, any such provision was in existence. The in
habitants of Orono, might as well tax the whole of the land 

within their town, taken for the Rail Road, as to tax the two 

depots in question; and any other town through which it passes 

might, with equal propriety, do the same. The interest in this 

Rail Road, being personal estate, was no otherwise taxable 

than as such. Each shareholder was taxable for the amount 

of his interest in it, in the town where he resided, and not 

elsewhere ; and to allow the inhabitants of the towns, through 
which it might pass, to tax it, would be subjecting it to a double 

taxation which could be tolerated neither by the policy, nor 

justice of the law, and the legislature never could have de. 
signecl. any such thing, 
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The defendant must be defaulted, and judgment be there
upon entered, that the plaintiffs recover seisin and possession 
of the demanded premises. 

CHARLES MuRCH versus PEoL ToMER, 

That the defendant was an Indian of the Penobscot tribe, furnishes no de
fence to an action upon a promissory note made by him. 

The slightest imposition, however, in obtaining the note, would prevent a 
recovery upon it. 

THE parties agreed, that the action ,vas upon a note of hand 
signed by the defendant, and that he was at the time of sign
ing it, and still is, an Indian of the Penobscot tribe. If the 
action could be maintained against the defendant, he being an 

Indian as aforesaid, he was to be defaulted; and if not, the 
plaintiff was to become nonsuit. 

At the June Term, 1842, the case was continued nisi under 
an agreement, that it should be argued in writing. No argu
ments have come into the hands of the Reporter. 

J. Appleton and Randall, for the plaintiff. 

Cony S,, Sewall, for the defendant. 

The opinion of the Court was drawn up by 

W HJTMAN C. J. ~ Tomer, it appears, is an Indian of the 
Penobscot tribe. The action against him is upon a note of 
hand ; and it is contended that, by reason of his being such 
Indian, he is not liable upon it. But for certain enactments of 
the legislature, it would not, probably, have been doubted, that 
the defendant might have made a valid contract. He might 
not have been deemed a citizen, or as having any of the privi
leges incident to citizenship. His condition, however, in refer
ence to his contracts, might not be distinguishable from that of 
a foreigner, who might be sojourning among us. 

The aborigines of this country were its ancient proprietors. 

But, emigrants from Europe having obtained a foothold here, 
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and having increased in numbers, till their power had greatly 

transcended that of the natives, they at length assumed entire 

control over them; till it bas become settled law, that even 

the territory .and soil of the small districts, to which they are 

now reduced, in their occupation, is not absolutely theirs in 

fee. They are prohibited from alienating ; and even the use 

and improvement of it is not left to their entire control. Our 

citizens, throughout the United States, have been prohibited, 

except under certain regulations, in some of them, from pur

chasing lands of the Indians. These regulations have been 

wise and politic, without doubt ; but they show the altered and 

humbled condition of the ancient possessors of the country. 

In this State, by an act, ch. 175, ~ 1, passed in 1821, it was 

provided, that the Governor, by and with the consent of the 

Council, might appoint one or more, not exceeding three per

sons, to be agents for the Penobscot tribe of Indians. By ~ 4, of 

the same act, it was provided, that such agent or agents should 

have the care and management of their property for their use 

and benefit; and further, that all contracts and bargains, of 
every kind, relative to the sale or disposal of trees, timber or 

grass, growing or being on said Indians' land, and all leases and 

other contracts, relative to the improvement of lands, which any 

person may obtain from said Indians, shall be void and of no 

effect unless approved by such agent or agents. And by ~ 5 

it was provided that such agent or agents, in his or their own 
names, might maintain any proper action for any sum due any 

Indian or Indians or their respective tribes ; or for any injury 

done to them or their property, for the benefit of such Indian 
or Indians or their tribes. Other regulations have since been 

made, from time to time, relative to the location, allotment 

and occupation of their lands. And all the provisions in the 

different acts were re-enacted in the Revised Statutes, except

ing the one, that provides that agents shall have the care and 
management of the property of the- Indians for their use and 

benefit. This provision, from the place of its former insertion, 

and the subject matter with which it was connected, may be 

believed to have been intended only in reference to the real 
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estate of the Indians. It would seem that it never could have 
been contemplated to give such agcuts any supervision over, 

or the management of the little modicum pf personal prnperty, 

usually to be found in tlic possession of an Indian. In practice, 

it is believed, that no agent ever considered birnsclf clothed 

with any such power. And, in reference to the care and man

agement of the real estate, every necessary provision had been 

specifically made. It seems, therefore obvious, that, for these 

reasons, that provision was omitted. 

In some one or more of the States it has been enacted, that 

no contract with an Indian should be valid, and, in Massachu

setts, some of the tribes have been put under guardianship. 

In this State nothing of the kind has taken place, except to 

the limited extent before named. The condition of the tribes, 

remaining in the elder States of the Union, is peculiar. They 

are, however, human beings, born and residing within our bor

ders. This would, ordinarily, constitute them citizens; and 

they cannot in all respects, if in any, be considered as aliens. 

Our constitution seems to contemplate, that, under certain cir

cumstances, they may become voters at our elections. It only 

excludes such from voting, as are not taxed; thereby implying, 

if taxed, that they may be voters. Our constitution, moreover, 
says that "all men are born equally free and independent ; 
and have certain natural, inherent and unalienable rights ; 

among which is, that of acquiring, possessing, and protecting 
property." Why, then, should the condition of an Indian 

differ from that of other individuals born and reared upon our 
own soil ? Is it insisted that the Penobscot tribe are a nation 

by themselves and independent? Our constitution recognizes 

no such thing, and our legislation altogether forbids it. If one 

of them should commit a crime, or do any personal injury to 

one of our citizens, should we hesitate to send an officer into the 

midst of his tribe to apprehend him? Clearly not. It would 

be surely otherwise, if they were a nation by themselves. We 

have in express terms extended our legislation over them ; and 

over their territory; and have even presumed to appoint agents 

to manage the affairs of the Indians in reference to it. Their 

VoL. vm. 68 
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condition then 1s truly anomalous. Although endowed with 

the attributes belonging to our species, and in fact, a portion 

of the human race, and born within our borders, and by the 

terms of our constitution having seemingly an inalienable right 

to the acquisition and control of property ; yet, as a peo
ple, and as it were nationally and collectively, they are treated, 

and perhaps necessarily so to a certain extent at least, as 
having none of those attributes. Imbecility on their part, and 

the dictates of humanity on ours, have necessarily prescribed 
to them their subjection to our paternal control ; in disregard 
of some, at least, of abstract principles of the rights of man. 
To the extent to which our laws go in abridging them of their 

supposed natural right, ordinarily incident to the ownership 
of property, we must consider them individually and collec
tively as under our tutelage. As the regulations -b~fore stated 
are in derogation of personal rights, however, we must not ex
tend thein beyond what is obviously prescribed. 

Their rights to make personal contracts are not, by our stat

utes, impaired. An Indian of the Penobscot tribe might hire 
himself out to labor ; and his right to sue for and recover an 
agreed compensation, in his own name is not taken from him. 

His agreement, if fairly made, would be recognized as valid. 
If such agreement were to ]labor for a certain term for a speci
fied price, and after having served a part of the time, if he 
should causelessly depart and refuse to finish the term, would 

he have a right, any more than any one else, to recover any 

thing for what service he had performed ? If not it must be 

because he had power to make a binding contract. And sup
pose he should be desirous 1to purchase some article of personal 

estate, and it should be delivered to him upon his agreeing to 

pay for it a certain fixed price, by his labor for a specified term 

of time ; and he should fail of performance, would his em
ployer have no right of action against him? Surely he ought 
to have, and we cannot doubt but he would have redress at 

law. 
In the case of Thaxter, cidm'r. v. Grinnell ~ al. 2 Met. 13, 

the plaintiff, having been appointed guardian· to the Chappe-
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quiddic Indians, and one of them having engaged on board of 
a whale ship, and having deceased during the voyage, and the 

plaintiff having taken out letters of administration on his estate, 

attempted to recover pay for his services, upon the ground, 

that the contract with the Indian, he being under guardianship, 

was void. The Court held, as the defendants were not ap

prised, that the Indian was one of the Chappequiddic tribe, 

and had been paid the full amount due to him, that the plain

tiff could not recover; and that the contract was valid. This 

case shows very clearly that, aside from any express statutory 
prohibition, an Indian might make a valid contract. 

Our statute has authorized the agent or agents to sue for a 

debt due to an Indian ; but it. has not, in terms, or by impli

cation, taken away the right of the Indian to sue without the 

interference of the agents. And the statute has made no pro

vision_ for any interference of an agent, when a contract is 

sought to be enforced against an Indian; nor has it, in any 

way, certainly not in express terms, and we cannot understand 

that it_ has by implication, undertaken to shield him from his 

obligation to perform his promise, whether express or implied, 

to pay for goods or articles by him received. In this respect 

he seems to stand in the predicament of any other individual. 
The note declared on, we must presume, was fairly obtained. 
If not it would have been made apparent. The slightest 1m~ 

position in obtaining it would prevent a recovery upon it 
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GusTAvus G. Cusn,LDI uersiis GEORGE WAITE 8j- al. 

The conditions of the bol1(1, gi'.-cn under tho provisions of the St. 1833, c. 

]!13, § 8, to liberate a debtor arre:--tcd on an execution fro1n irnprisonu1c11t, 

should require performance wit],iu six months from tl,c time of the arrest or 

in1pr£sonr1lcnt. 

If the bond given by a debtor to procure his release from arrest on an exe

cution, recites the day of arrest, and hears <lute on the same day, the debtor 

and hi; sureties arc bound by thu dcttc of the bond aud recital of the day of 

arrest. Paro! evidence is thcreli:,rc inadmissible to show that the bond was 

in fact executed on a suhseqnent ,fay. 

ExcEPTIONS from the Eastern District Court, ALLEN J. pre

siding. 
Debt on a poor debtor's bond in the penal sum of $66,72, 

being double the amount of the debt and costs without inter

est, dated April 15, 1831. In the condition of the bond, it 
was recited, "that whereas the said George Waite hath been 
and now is arrested by John Tobin, a deputy sheriff in the 

said county of Penobscot, by virtue of an execution issued 
against him on a judgment," &c. After describing the time 
when judgment was rendered, and the amount thereof, the 
condition stated that, "if the said Waite shall in six months 
from the time of executing this bond cite the said Cushman, 
the creditor," &c. The execution, referred to in the bond, 
had the following return thereon. "Penobscot, ss. April 15, 
1837. By virtue of the within execution I have arrested the 
within named Waite, and he gave an approved bond, which 
bond I return annexed to this execution. John Tobin, deputy 

sheriff." The approval of the justices was also dated April 
15, 1837. At the trial, the plaintiff called John Tobin, the 

subscribing witness to the bond. In the language of the ex
ceptions, " On his cross.examination the defendants offered 

to prove, that there was a mistake in the date of the bond ; 

that it was executed on or after the 22d day of May, 1837; 

and that there was a performance of its condition within six 
months from the said 22d day of May. To the admi~sion of 
this evidence the plaintiff objected, and the Court excluded it. 
To which ruling of the Court the defendants except. 



JUNE TERM, 1842. 541 
----------~ -----·-- --------·-------

Cushman v. '\Vaite. 

Bowe, for the defendants, contended that as the condition 
of the bond was to be performed within six months from the 
time of executing this bond, the defendants should have been 

permitted to cross-examine the subscribing witness to the bond, 
to prove the time of its execution. 2 Saund. PI. & Ev. 97; 
3 Stark. Ev. 1047 ; 4 B. & Cr. 272; 6 D. & Ry. 329. 

An officer's return is not conclusive as to collateral matter. 
It was no part of his duty to return the date of the bond, if 

he had attempted it. An officer's statement of facts on a pre

cept, is not conclusive nor even competent evidence, as a re
turn, excepting where he is in the performance of official duty. 
Boynton v. Willard, 10 Pick. 166; Bott v. Burnell, 11 Mass. 

R. 163; Weld v. Bartlett, 10 Mass. R. 470; 1 Burr. 2129; 
1 Phil. Ev. 312. 

This bo:id was not taken for double the amount of debt, 

costs, and interest on the debt, as the statute requires. It is 

but a common law bond, and the plaintiff could recover but 
the damages actually sustained. The evidence excluded was 

admissible to show that the damages should be but nominal. 

St. l 835, c. 195, <§, 8 ; Clapp v. Cofran, 7 Mass. R. 101 ; 
Freeman v. Davis, ib. 200 ; Winthrop v. Dockendorjf, 3 

Green!. 161. 

G. G. Cushman, pro se, contended that the return of the 
officer was made in the proper discharge of his duty, and was 
conclusive in this case as to the time of the execution of the 
bond. 

He also insisted that the defendants were estopped by their 
own acts from denying the execution of the bond on the fif

teenth of April. If they chose to date their bond back to the 

time of the arrest, they are bound by the date. Otherwise it 

would operate as a fraud upon the plaintiff. The bond recites, 

that the arrest was made on that day, and that the bond was 

given to procure the release of the debtor, and the defend
ants are estopped to deny the truth of the recitals. Milliken 
v. Coombs, 1 Green!. 346; Cady v. Eggleston, 11 Mass. R. 
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282; Cordis v. Sager, 2 Shep!. 477; Dryden v. Jepherson, 
18 Pick. 386; Fidlerton v. Harris, 8 Green!. l 98. 

But the evidence was properly excluded on another ground. 

It was wholly immaterial. Performance was to be made within 
six months from the date, and not within six months from the 

time they put their names to the paper. 

The opinion of the Court was drawn up by 

SHEPLEY J. -The bond on which this suit is brought, bears 

date on the 15th of April, 1837 ; and the approval required 
by the statute is of the same date. It recites that "George 

Waite hath been and now is arrested," on the execution of 
the plaintiff against him. And it provide~, " if the said Waite 
shall in six months from the time of executing this bond cite 
the said Cushman, the creditor," and submit himself to ex

amination and take the oath as required by law, the obligation 

shall be void. The officer has returned on the execution, that 
he arrested Waite on execution on the same 15th of April, and 

that he gave an approved bond·, which he returned with the 
execution. 

The defendants offered to prove by the subscribing witness, 
that there was a mistake in the date of the bond, that it was 
executed on or after the :22d of May, 1837; and that there 
was a performance of its condition within six months from the 
said 22d of May. The proof that it was executed on the 22d 
of May, would not have shown, that the arrest was not made 

on that day. The recital of that fact in the bond only, and 

not the return of the officer would have been affected by it. 
The return of the officer would have still continued to be evi-

. dence of that fact, and there would be nothing to contradict it. 

The statute, 1835, c. 195, ~ 8, proviqes, that, when the 
debtor is arrested or imprisoned on execution, he may give a 
bond conditioned, that in six nionths he will cite the creditor. 
That is in six months from such arrest or imprisonment. The 
bond was given as a compliance with the requirements of the 
statute, and it recites the arrest to be on the day, on which the 

return of the officer declares it to have been made. And thi,i 
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is a material fact, as from it both by the terms of the statute 
and the condition of the bond performance is to be made with
in six months, 

In Cady v. Eggleston, 11 Mass. R. 282, where the plaintiff 

in replevin gave a bond of like date, reciting, that he had sued 
out a writ of replevin, and did not sign it until the return €lay 
of the writ, it was decided that he was "estopped to say, that 

it was made on a day different from its date, and must be con

sidered as having given force and effect to it on the day of the 

service of the writ of replevin." So here by reciting the day 
of arrest and dating it on that day the defendants must be 

considered as having given force and effect to it on that day. 

In Milliken v. Coombs, l Green!. 343, the date of the ar!Ji

tration bond, signed by an attorney, was March 1, 1815. The 
only effectual power was dated on February 1, 1815, and was 

executed in fact on or about the 16th of March, 1815, after 
the date of the bond. The Court concluded, that it was ante

dated, " that it might appear as a subsisting power at the time 
of the execution of the bond ; and that the principals might 
thereby be concluded from questioning the authority of their 

attorney. 
In this point of view, the date becomes material, and must 

have been so considered by the parties. The defendants are 
therefore estopped by their deed to aver or prove, that it was 
in fact executed at a subsequent period." In Styles v. Wardle, 
4 B. & C. 908, the date of a lease for 91 years, was on the 
24th of December, 1822. And the lessor covenanted in it, 
that within twenty-four calendar months after the date he 
would procure one R. B. to take a lease of the premises for 

twenty-one years at a certain rent; and failing to do so would 
within one calendar month after the end of the twenty-four 

pay a certain sum of money. The defendant pleaded, that 

the lease was in fact executed on the eighth of April, 182;3; 

and that twenty-five calendar months had not elapsed. There 
was a demurrer and joinder. Bayley J. said," I consider, that 

a party executing a deed agrees, that the day therein mention
ed shall be the date for the purposes of computation." 
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And the court rendered a judgment for the plaintiff. 
According to these cases, the testimony excluded could not 

have varied the rights of the parties, and it might therefore 

properly be excluded. 
The explanation of the difference in dates, between those 

stated in the bond and in the return of the officer on the execu

tion, and that offered to be proved as the execution of the bond, 

may probably be found in an arrangement made between the 

officer and the debtor for their mutual accommodation. The 

officer might call upon the debtor and inform him, that he must 

pay, or be arrested and imprisoned, unless he gave a bond. 

The debtor might inform the officer, that he could not pay, 

and was desirous of being at liberty-to apply to his friends 

and obtain a bond. The officer might assent to it on condition 

that he should consider him;( lf as arrested on that day, and 

procure a bond bearing that date, to be executed and brought 

to him. To this the debtor might assent, and procure the 

bond accordingly as soon as he conveniently could, and pre

sent it to the officer; and all the papers would bear date as 
had been arranged. If this should be considered the proper 
solution, the result would be justly the same, as that to which 

the decided cases have come. For it would bo apparent, that 
it was the intention of all parties, that tho computation should 

be made from the date named in tho bond, and not from the 

date of the execution of it. And having agreed, that the 

computation should be so made, they would be bound by it. 
Exceptions overruled. 
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JAMES S. RowE versus JosEPH WHITTIER. 

\Vhcrc a person is liable to pay a debt, and promises to pay the same 

amount to a creditor of him to who111 the debt wos cine, snch prorni.sc is not 

within the statute of frauds, and need not be in wr;ting; but if tbc pro
rnisor had not before becu liable to poy such sum, bis promise would not 

have been ouligatory, under that statute, without a memorandum thereof in 
,vriting. 

Where an action had uccn commenced by R. a counsellor and attorney at 

law, in favor of P. against \V., and during tho pendency of the suit, the 
creditor and debtor agreed to settle the demand in a certain manner, "pro

vided \V. wonld pay the expenses;'' and on application of P. and \V. to 

the attorney, he handed them his bill, charging to P. in one itom the taxa

ble costs, and in another, "commissions on amount secured by attachment;" 

and "\V. took the bill, and looked at it, and told R. that he would pay it Le

fore he went out of town;" and thereupon the dcrnanJ was settled in the 

manner proposed, without iucludiug any costs or opc!lscs; afterwards P. 
informed R. of tl,c settlement, "when \V. told I{, that he would call and 
settle it before he went 0•1t of town, and R. said that would be satisfactory;" 

and afterwards \V. paid R. the amount of the taxaule costs: -It was held, 

that an action by R. against \V. for the Lala nee of the hill, being the amount 

of the item of charge for commissions, could not Le maintained. 

ExcEPTIONs from the Eastern District Court. 

Statement of facts. This was an action of assumpsit upon 

an account annexed to the writ, and also upon a count on a 
special contract to pay the expenses the Pattens had incurred 
111 their suit against ·Whittier. The account is as follows, 

to wit:-
" Mr. Joseph '\Vhittier to James S. Rowe, Dr. 

1840, June. To taxable bill of costs in the case 

Willis Patten Sr al. v. him, 
" Commissions on amount secured by attachment, 

"Cr. July. By cash and Remick's order, 

15,03 
10,00 

$25,03 

15,03 

~ 10" 

To sustain his action the plaintiff introduced Willis Patten 

as a witness, who was released, and testified that sometime in 

the spring of 1840, he bad a suit on a note against Joseph 
Whittier for $2000, and he came down to settle it, and he 

VOL, VIII, 69 
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Rowe, "· \Vhittier. 

said he would give him certain paper for'the <lemand, to which 

the witness assented, provided he would pay the expenses. He 

then asked him what it would be, and the witness replied he 

did not know, but would see Mr. Rowe. He did see Mr. 

Rowe, and told liim he wanted to know how much the bill 

would be. Rowe said he would make it out and hand it to 

him, which he did, and when he came in \Vhittier was in the 

counting room. Rowe handed in the bill, which is the same 
the witness holds in his hand, and is as follows: 

"Willis Patten Sy- al. to James S. Rowe, Dr. 
1840. To bill of cost in suit against Joseph Whittier, 

" Commissions on amount secured by at

tachment, 

15,03 

10,00 

$25,03" 
Whittier took it and looked at it, and told Mr. Rowe, that he 

would pay it before he went out of town. The witness and 

his partner afterwards settled the demand as was proposed, 

and neither party was entered on the docket. The witness 
told Rowe the arrangement they had made. ·when \Vhitticr 
told Rowe, that he would call and settle it before he went out 
of town, and Rowe said that would be satisfactory. On cross
examination, witness said the whole amount of their debt was 

paid by their own paper, the amount of which he cannot re
collect. They employed Mr. Rowe to bring the action. There 
was no promise in writing to pay the bill. Rowe said he 

should look to Whittier for pay. It was proved by the receipt 

of the plaintiff, which was put into the case by the defendantt 

that the taxable costs, being $15,0:3, were paid before the 

commencement of the action. The bar rules of Penobscot 

County may be referred to. Upon these facts the District 

Court rendered judgment for the plaintiff for the balance of 

the account ; and the defendant filed exceptions. 

Abbott, for the defendant, contended that the defendant 

was not liable, if the agreement was not within the statute of 

frauds, because commissions were not chargeable to any one, 

except where money was collected. And if the item for com-
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m1ss10ns is chargeable against Patten, it is not a charge against 

the defendant. His promise was to pay only the costs, but 

had it extended to the commissions, it would not have been 

binding upon him; for a promise made in ignorance of his 

legal rights is not binding. Warder v. Titcker, 7 Mass. R. 

449; Garland v. Salem Bank, 9 Mass. R. 408. 
The promise is not valid, because it is within the statute of 

frauds. The Pattens remained liable, and in such case, the 

collateral promise of a third person must be in writing, or it is 

not binding. Perley v. Spring, 12 Mass. R. 297; Tileston 
v. Nettleton, 6 Pick. 509; 1 Saund. 212; 2 T. R. 80; 2 Ld. 

Raym. 1085; 2 Wilson,, 94; Corn. on Con. 182, 191; 4 Johns. 

R. 422; 12 Johns. R. ~?91; 7 T. R. 201. 
There was no consideration for the promise, and it was there

fore void. The defendant was under no obligation to pay the 

charge for commissions. Thacher v. Dinsmore, 5 Mass. R. 

301; 7 T. R. 350. The promise was no injury to the plain

tiff, for he had no claim on the Pattens for this charge. Com. 

on Con. 27; Cabot v. Haskins, 3 Pick. 92. 
The promise, however, did not extend to the payment of 

comm1ss1ons. A promise to pay the expenses of a suit is but 

a promise to pay the legai costs of the suit. 

Rowe, for the plaintiff. 

The plaintiff's claim on the Messrs. Patten for commissions 
was a legal one, for it was in accordance with a long estab
lished barrule ; and without such rule, it would have been le

gal. For no one but his client, can object to an attorney's 
charges for his services ; and if he allows them, they constitute 

a legal claim. W. Patten allowed this charge for commissions, 

and handed the plaintiff's bill to defendant as a statement of 

the expenses to be paid. The defendant received it as such, 

and without objecting to any charge, promised to pay the bill. 

The obligation of that. promise, in part, he has admitted by 
paying the charge of taxable costs. There is no ground for 

the distinction between taxable costs and commissions. Neither 

constituted a debt of the defendant to the Pattens. Claim 

for taxable costs follows the judgment. At the time of the 
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defendant's promise, there was no judgment. Had the action 

not been dismissed, judgment might have been for the defend

ant. Until judgment the plaintiff's claim for costs is no more 

a debt of defendant's, than defendant's claim for costs is a 

debt of the plaintiffs. Before his promise the defendant was 

under no legal obligation to pay any part of the bill, and was 

under as strong moral obligation to pay one· part as another, 

for the whole "expenses" had been incurred by the Messrs. 

Patten, in consequence of his neglect to pay his debt to them. 

There was a good consideration in part, as is admitt~d,and, 

the promise being entire, that is sufficient to support the whole. 

15 Pick. 159. 

2~ This case does not come within the statute of frauds. 

~£he defendant's promise was an original undertaking, founded 

on a new consideration, moving between the parties. 

The consideration was twofold. 1st. A benefit to the de

fendant in thereby effecting a settlement which he could not 

have brought about without such promise. For the Messrs. 
Patten would agree to the compromise, only on the condition, 

that the defendant should pay, or discharge them from their lia

bility for the "expenses" of that suit. 2d. A loss to the plain
tiff in releasing his claim upon the Messrs. Patten for those ex
penses. For the arrangement between the NI:essrs. Patten and 
the defendant was, that their action should not be dismissed 
until they were discharged from their liability for the expenses; 

of which the plaintiff was informed, and consequently, ·by ac

cepting the defendant's promise, as satisfactory, and having the 
Pattens' suit dismissed, he discharged them. 

Either consideration alone would be sufficient to uphold the 

promise. Dearborn v. Parks, 5 Greenl. 83; Leonard v. 

Vredenburgh, 8 Johns. R. 31; Farley v. Cleaveland, 4 Cowen, 

43:.!; 1 Johns. R. 135; l Wilson, 305; Com. on Con. 196. 

The discharge of the Pattens' liability to the plaintiff was not 

necessary to give _validity to this promise. "In all these cases, 

founded upon a new and original consideration of benefit to 

the defendant, or harm to the plaintiff, moving to the party 

making the promise, either from the plaintiff or the original 
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debtor, the subsisting liability of the original debtor is no ob
jection to the recovery." Farley v. Cleaveland, 4 Cowen, 
439. 

3. The defendant's promise was good though not in writing. 
Brown v. Atwood, 7 Green!. 356. 

_4. The contract was entire; to pay a certain sum, a sum 
stated and ratified by part performance. · 

,, There is nothing in the case to suRtain the position taken 

by the defendant, that the promise was made in ignorance of 

his legal rights. His arrangement with the Pattens was to pay 
the "expenses," (not the taxable costs,) and the amount of 

the plaintiff's bill was to be the amount of those expenses. 
That bill was asked for, renden;d and received, vvithout objec

tion, as conclusive evi,-lence of the expenses. The defendant's 

promise was made voluntarily, af1ter · examination of the bill, 

when he was not bound to pay a cent of it, to effect a com

promise. And if proved, such ignorance is no excuse in law. 

The opinion of the Court vms by 

WHITMAN C. J.-The suit of the plaintiff is on an account 

annexed to his writ. It is for the taxable bill of costs in an 

action commenced by him, in favor of Willis Patten 8j- al. 
against the defendant; and for "commissions on amount se
cured by attachment" in the same cause. The defendant ·set
tled the· demand of Patten ff- al. before judgment; and at the 

same time, having the plaintifPs bill presented to him as here 

exhibited, verbally promised the plaintiff to pay the amount of 
it to him; and has paid him the amount of the taxable costs ; 

but now refuse~ to pay the amount charged for commissions; 

alleging that item to be a charge for which he was not, in any 

event, liable; and, if due from any one, it was from the plain

tiffs in that suit; and that his promise to pay it was made in 

ignorance of his legal rights; and without consideration, and 

therefore void. 

These positions, on the part of the defe_ndant, seem to ·us to 

be well grounded in the law. This item for commissions could 

not have been recovered by Patten ~ al. of the defendant; 
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and therefore was not his debt. If it had been, his promise 

would have been available to the plaintiff; and good without a 

memorandum in writing. Dearborn v. Parks, 5 Green!. 81. 

But, not being so, there was no consideration for the promise. 

If the claim was a legal one against Patten & al. it does not 

appear that they were discharged from it, in consideration of 

the promise made by the defendant; and if it had so appeared, 

the defendant, not being otherwise liable, his promise would 

not have been obligatory, under the statute of frauds, without 

a memorandum in writing. Leonard v. Vredenburgh, 8 

Johns. R. 29. Farley v. Cleaveland, 4 Cowen, 43:2. 

The exceptions are therefore sustained, and a new trial 

granted. 

SAMUEL MoRRisoN versus J oHN McDoNALD ~ al. 

It seems evident, that the framers of the Constitution of Maine, when pro

viding for the continuance in office of "judicial officers," had in view those 
who to a general intent and purpose were such, and not those who were in
cidel)tally and casually entrusted. with some attribute of judicial character. 

The Recorder of the Municipal Court of the city of Bangor was not, in the 
sense contemplated by the constitution, a judicial officer; and therefore 
might be removed from office by the Governor and Council. 

The Municipal Court of the city of Bangor is a court of record. 

The power to commit for contempts of Court is incidental to all courts of 
record. 

When a person has been duly removed from the office of Recorder, and an

other has been appointed in his stead, the person so removed commits a 
contempt of Court by persisting, after full and authentic information that 
he had been so removed, to exercise the duties of the office; especially after 
having been ordered by the Judge to desist therefrom. 

In such case the Judge has jurisdiction of the subject matter of a commit
ment. 

An action will not lie against a Juclge of a court of record for any act done by 
him in his judicial character, in a matter within his jurisdiction, although 
in the discharge of the duties of his office there may have been an errone• 
ous judgment, or an illegal commitment. 

ExcEPTTONs from the Eastern District Court, CHANDLER J, 
presiding. 
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This was an action of trespass, alleging that the plaintiff 

had been illegally arrested and imprisoned by the defendants, 

McDonald and Prescott. McDonald justified as Judge of the 

Municipal Court of the city of Bangor, and Prescott as Re
corder of the same court, acting by order of the Judge. 

The plaintiff, at the trial in the District Court, produced his 

commission as Recorder of the city of Bangor, dated March 
12, 1838. He then proved, that he was arrested while at
tempting to discharge the duties of that office, after having 

been notified of his removal, and committed to prison on a 

warrant of which a copy follows. " State of Maine. Penob

scot, ss. Whereas at a Municipal Court for the city of Ban

gor, in the county of Penobscot, holden at said Bangor, on the 

twenty-first day of January, A. D. 1839. 
"Reuben S. Prescott appeared with a commission from the 

Governor, and having been duly qualified as recorder of said 

Court, and also with a notice from the Secretary of State di
rected to Samuel Morrison, notifying him that Reuben S. 

Prescott of Bangor had by the Governor, with the advice and 
consent of Council, been duly appointed recorder in his stead, 

and had been commissioned accordingly, which said notice 

was read by said Prescott in the hearing of said Morrison, 
and · delivered to him in hand by said Prescott. Where
upon the Court directs said Prescott to take charge of the pa
pers and records of said Court, and said Prescott attempting 

to take charge of the same is resisted by said Morrison, and 
the said Samuel Morrison refused to deliver up said records 
and papers to said Prescott, he the said Samuel Morrison 
claiming to be Recorder of said Court, and not recognizing the 
authority of the Governor and Council to remove him in the 

manner they have exercised said authority ; therefore the Court 

order and direct, that the said Morrison be committed to the 

common jail in Bangor in said county, for contempt of Court 

by indecent behaviour in thus withholding the records and 

resisting the Recorder of said Court, and thus insulting said 

Court and obstructing it in the due and lawful exercise of its 

duties, against the peace of said State. 
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"vVherefore in the name of the said State, you are com
manded to convey the said Samuel Morrison to the common jail 
in said Bangor, and there deliver him to the keeper thereof with 
this precept; and the said keeper is alike commanded to re

ceive the said Morrison into his custody in said jail, and him 
there keep for want of sureties, or until he be otherwise dis
charged by due course of law. Witness, John McDonald, 

our said Judge, at Bangor aforesaid, this twenty-first day of 
January, A. D. 1839. R. S. PRESCOTT, Recorder."· 

It was admitted that Mr. McDonald was Judge of· the 

Municipal Court. 
The defendants produced a commission from the Governor; 

with the advice and consent of the Council, to Prescott, as 
Recorder of the city of Bangor, dated March rn, 1834, and 
another from the same to the same, as Recorder, dated Jan. 17, 
1839, and proved a qualification on each. They also proved 

the refusal of _Morrison to give up the records, and hi:l resist

ance in court to Prescott in attempting to discharge the duties 
of the office. Each of these commissions, both of Prescott 
and Morrison, was for the term of four years, unless sooner 

removed by the Governor :and Council. 

The presiding Judge ruled, that the action could not be 
maintained, on the plaintiff's own evidence, and a nonsuit was 
entered. The plaintiff filed exceptions. 

J. Appleton, for tbe plaintiff, said that this suit was a_ con
test between two individuals to see which was entitled to the 
office of City Recorder ; and insisted that the plaintiff cotild 
not be legally removed from the office by the Governor and 
Council; because he was a judicial officer. By the city charter 

the Recorder is authorized to act in the place of the Judge in 

his absence or death in all criminal offences, and has power to 

try, judge and punish; and is therefore a judicial officer. 
Const. of Maine, Art. 6, ~ 4; l Salle 200; 3 Y eate's R. 300. 

The Municipal Judge had no jurisdiction of the case. The 
remedy was by a quo warranto. The People v. Richardson, 
4 Cowen, 101; The People v. Tibbits, ib. 380; Comm. v. 
Fowler, IO Mass. R. 290; 2 M. & Selw. 75. 
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There was no adjudication in the premises. The imprison

ment might have bee11 perpetual. The Judge exceeded his 

jurisdiaion, the imprisonment was illegal, and the defendants 

are responsible to the plaintiff for the injury. 7 English Com. 

L. R. 293; 5 Petersd. Ab. 391; Hardres, 480; 2 Wils. 383; 

2 Strange, 993; 4 T. R. 4:.24; Cowper, 646. The authority 

must appear on the face of the warrant. 7 Cowen, 249; 2 

Johns. Cas. 49; 10 Conn. R. 5:.21 ; 9 Eng. Com. L. R. 490; 

5 M. & Selw. 314; 21 Eng. Com. L. R. 21. A commitment 

for an unreasonable time is entirely void. 16 Eng. Com. L. R. 

342; 1 Burr. 196; 3 Cranch, 331 ; 1 Conn. R. 46. 

Hathaway, for McDonald, supposed it was clear, that Pres

cott waR Recorder, but whether so or not, the action cannot be 

supported against the Judge. A judicial ofiicer is not respon

sible for a mere error in judgment, in the discharge of his ofii

cial duties. The law is well settled on this subject. If such 

actions can be maintained, judicial officers must occupy very 

conspicuous places as defendants. Yates' case, 4 Johns. R. 

317; Yates v. Lansing, 5 Johns. R. 282; same case, 9 
Johns. R. 395 ; 1 Day's Cas. in Error, :315. 

The Judge had jurisdiction of the subject matter, and of 

the person, and it so appears on the face of the paper. This 

is sufficient. 1 Mod. 184; 2 Mod. 218. The Judge must 

decide who was the recording officer of his Court, and it was 
his duty to proceed in the discharge of the business before 

him. The Judge was compelled by the conduct of the plain

tiff to take the course he did, and is protected by law in so 
doing. 

A. G. Jewett, for Prescott, said that if the Judge was pro

tected by law, Prescott, who merely acted under his orders, 
was protected also. It can be no protection to the Judge, if 

the persons employed by him, and acting under his orders, are 

liable. He was the actual Recorder, recognized by the Court. 

In addition to the cases already brought to the attention of the 

Court, he cited Judge Peck's case, before the Senate of the 

VoL vnr. 70 
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United States, on impeachment for the imprisonment of Law

less; and Yates v. The People, 6 JohnfJ.. R. 237. 

Prescott, however, was the legal Recorder. It is not; judi

cial office. The city charter provides for but one Judge. 

The Recorder is the mere clerk of the Court, and the plaintiff 

was appointed and commissioned as such for the term of four 

years, and subject to remornl by the appointing power, and 

could not be a Judge under such commission. The charter, it 

is true, provides that the Recorder may discha:rge some part of 

the duties of the Judge in his absence. This does not change 

the character of the office, and make the clerk the Judge. 

If there be any doubt upon the subject, it is whether the clerk 

of the Court could legally perform those minor duties of the 

Judge in his absence. 

But if the principle contended for in behalf of the plaintiff 

were correct, that the clerk, or recorder of the municipal Court 

of the city is a judicial officer, it would not aid the plaintiff. 

If he relies upon his commission, he can hold only for four 

years, and dnring the pleasure of the Governor and Council. 
If he relics, that the office is a judicial one, and that the com

mission, as it is, gives him the right to hold until he is seventy, 

independent of the appointing power, both conditions are 

alike inoperative. Prescott, then, having been commissioned 

as the first recorder, in 183,1, would still be in office, and Morri 
son would never have been legally the Recorder. 

The opinion of the Court was drawn up by 

W HIT~IAN C. J. - This case comes before us upon excep~ 

tions taken to the order of the Judge, nonsuiting tlie plaintiff 

at the trial, for defect of evidence introduced by him in support 

of his action, which was trespass for false imprisonment. The 

plaintiff, until immediately before the tresp'b.ss complained of, 

had been Recorder of the :Municipal Court at Bangor, of which 

the defendant, McDonald, was Judge; and of which the de

fendant, Prescott, claimed to have been duly appointed as 

the plaintiff's successor, exhibiting, at the same time, due notice 

to the plaintiff that he had been thus removed and superseded. 
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The plaintiff, nevertheless, insisted, that he had not, and could 

not by law have been so superseded. The Judge, McDonald, 

thinking otherwise, directed him to retire from the office, and 

to desist from exercising its duties; and upon his refusal caused 

a mittimus to be issued, on which the plaintiff was committed 

to prison as and for a contempt of Court. 

The first question made by the counsel for the plaintiff is, 

whether the office of Recorder is a judicial office or not; he 
contending that it is such, and therefore not within the pro

vision of the Constitution, Art. 9, <§, 6, which is, that "the ten

ure of all offices, which are not, or shall not otherwise be 

provided for, shall be during the pleasure of the Governor and 

Council." 
The ground assumed is, that the Recorder, in the absence of 

the Judge, being clothed with the same powers as the Judge 

himself is when present, is a judicial officer, and therefore 

within the description of the Constitution, as it then was, Art. 

6, <§, 4; which provided, that "all judicial officers, except 
justices of the peace, shall hold their offices during good be

haviour; but not beyond the age of seventy years." The ten
ure of the office of Recorder as to duration, is not prescribed 
in the act constituting the office. 'fhe appointment in this 
case was for the term of four years, unless sooner removed by 

the Governor and Council. This appointment, therefore, was 
not as a judicial officer, and if a Recorder be such, the appoint

ment was not according to the Constitution, and therefore 

might not be valid. 
But we cannot bring our minds to the conclusion that a 

Recorder is, in the sense contemplated in the Constitution, a 

judicial officer. It seems evident, that the framers of that in

strument had in view those, who to a general intent and pur

pose were such, and not those who were incidentally and 

casually entrusted with the exercise of some attribute of a 
judicial character. 

The instances are numerous in which individuals are ex

pected, in connexion with the chief business, characterizing 
the duties of their appointments, which in the main is in no 
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wise judicial, to exercise, as incident thereto, casually, some 

judicial power. Take, for instance, the Senate of the State. 

That body has judicial powers, in cases of impeachment, but 
it never occurred to any one that its members were to be 

deemed judicial officers. The great body of their powers is 
wholly foreign to any thing of a judicial cast; and they never 

could have been viewed as judicial officers. Auditors and 

masters in chancery, in connexion with their ministerial duties, 

perform sundry acts of a judicial nature. So do the assessors 
of taxes of our municipal corporations; and commissioners on 

insolvent estates; and commissioners to adjust controversies 

for the damage occasioned by flowing lands, under the act 

concerning [mills, &c; and to make partition of real estate. 

And, in this connexion, the case of County Commissioners 
may well be referred to, although it may be believed, that no 

one would have been surprised, if the legislature had admitted 
them to be within the purview of the constitutional provision ; 

especially since it has deemed it proper to authorize an appeal, 

in all cases, in which there can be any litigation before them, 
between parties, to this Court; when, whatever may be done 
in the matter of such appeals must be admitted to be of a 

judicial nature. 
If County Commissioners are not to be denominated judicial 

officers, surely the Recordern of Municipal Courts cannot be. 
The next branch of inquiry, presented by the plaintiff, un

der the exceptions, is as to the authority of the Municipal 

Court to proceed in the manner it did, to cause him to be im
prisoned for a contempt of Court. The Municipal Court of 

Bangor is a court of record. The power to commit for con

tempt is incident to all such courts. The plaintiff, who must 

be regarded as having been duly removed from the office of 

Recorder, must be admitted to have committed a contempt, by 
persisting, after full and authentic information, that he had 
been so removed, in exercising the duties of the office; es

pecially after being ordered by the Judge, to desist therefrom. 
The Judge clearly had jurisdiction of the subject matter of a 

commitment in the case. But it is contended, that he did not 
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proceed regularly in the exercise of such power. It may be 

that he did not. All the evidence of his proceediugs, which 

the case presents, is contained in the mittimus, by which the 

plaintiff was committed to prison. vVhether there was any 
record, upon which that instrument was grounded, does not 

appear. If the plaintiff had not been nonsuited upon his 

opening, the defendants might have intrnduced their record of 

the conviction and sentence. It seems from the mittimus, that 
the plaintiff, not finding sureties, was ordered to be detained 

in prison till discharged by due course of law. What sureties 

he had or could have been ordered to find, or for what pur

pose, does not appear. And finally there does not seem to be 

much reason to doubt that there was irregularity in the pro

ceeding of the Court in the affair. But, after all, is the Judge, 

and his Recorder, who must stand or fall with him, amenable 

to the plaintiff in this action, on account thereof? 

The cases tending to show that they are not, are numerous. 

Giverwelt v. Burwell 8j- al., 1 Salk. 396, and cases there 

cited; case of J. V. N. Yates, 4 Johns. 317; Yates v. Lan
sing, 5 Johns. 2tl2. In Hammond v. Howell, 1 Mod. 184, 

the Court say, in very emphatic terms, that no action will lie 

against a Judge for a wrongful commitment, any more than for 
an erroneous judgment. 

In the cases of Yates, and Yates and Lansing, before cited, 

in the Supreme Court, and Court of Errors, in New York, 

the learning upon this subject was entirely exhausted. . And 

although the Court of Errors of that State was of opinion, that 

Lansing, as Chancellor of the State, had no authority to com
mit Yates, for the cause, and in the manner he did; yet they 

held, that the latter could not sustain an action against him 

therefor. 

Exceptions overrul,ed and nonsuit confirmed. 
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HENRY RicE versns DANIEL WILKINS. 

If an attorney, who has reeeived merely genernJ orders to secure a demand, 
delivers the writ, with written orders thereon to attach sufficient property, 
to an officer for service, and at the same time gives verbal directions to the 
officer to attach certain property, and to take therefor the receipt of a per
son nameJ,I such officer cannot be holden to produce the property attached, 
to be taken on the execution, if he has acted in accordance with the direc
tions thus given. 

And such directions are not disobeyed, should the officer in the receipt of the 

person named require him to deliver the property attached "on demand 

after judgment." 

If orders be given by the creditor to an attorney "to obtain immediate se
curity" for a demand, the whole manner of doing it, is left to the discretion 

of the attorney, and the creditor is bound by his acts. 

A deputy sheriff, who has given bond for the faithfnl discharge of his duties, 
put who has been released by the sheriff from all claim by reason of any 
pefault alleged in the suit, is a competent ;vitness for the sheriff in an action 
11~aiµst !:iim for the default of the deputy. , 

Tms action was brought against the defendant as late sheriff 
of the County of :Penobscot for the default of Henry B. Farn
ham, his deputy, in not keeping and delivering on demand 
certain property by him attached and returned on two writs, 

in favor of the pla,intiff against Samuel A. Gilman, one dated 
~arch 12, 1836, and the other, Sept. 5, 1836. 

The plaintiff introduced the writs. On the back of the first 
were written these words, "Mr. Officer. Secure by attaching 
personal property, goods, &c. by order of the creditor. S. & 
A.;" and on the other, "l\1r. Officer. Attach sufficient per
i,onal property. S. & A." The writs were indorsed, "George 
Starrett, Moses L. Appleton," and were in the handwriting of 
Mr. Appleton. Farnham returned an attachment, under date 

of March 12, 1836, of "goods, wares and merchandize to the 
value of twelve hundred dollars," without naming any article; 
and o,n the second, an attachment of various articles of mer
chandize named, but not separately valued, "being aJl to the 
amount of twelve hundred dollars." The plaintiff also proved 
that judgments were recovered in said suits, executions issued 
thereop, and the -property duly demanded of Farnham by the. 
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proper officer, having the cxcculions, within thirty days after 

judgment, and a refusal to deliver the same. 

The defendant then introduced, as a witness, Farnham, the 

deputy who made the attachment~, wlio ,ms objected to on 

the ground of interest; and he thi:n produced a release from 

the defendant to himself, discharging him from all claim by 

reason of any default alleged in this action. The plaintiff still 

objected to his competency, but the objection was overruled by 

TENNEY J. presiding at the trial. Farnham testified, that he 

thought, about March rn, 1836, George Starrett, Esq. then one 

of the firm of Starrett & Appleton, attorneys at law, but 

since deceased, gave him a writ for service, Henry Rice v. 

Samuel A. Gilman, which Btarrett, having read his instruc

tions, said he wanted secured ; that he did not wish to break 

up the young man in business; that if S. A. Gilman would 

give his father's paper on sixty days, that the witness might 

take it, and if not, attach his goods in the store, and take his 

father as receipter ; that the father was a man of property, and 

Worth fifty or sixty thousand dollars. Farnham further stated, 

that he went over with the writ; that the debtor's father re

fused to give the sixty <lays paper, and he attached the goods, 

and took the debtor's father as receipter; that he then 
came back to Starrett & Appleton's office, and Starrett said it 

must be good, for he considered Mr. Gilman worth ·fifty or 

sixty thousand dollars. Farnham further testified, that in Sept. 

1836, Mr. Starrett, gave him another writ in favor of the same 

against the same, with the same directions as the first ; that he 

told Starrett that the goods had been attached by others on 

other suits ; that Starrett said to him he might notwithstanding 

attach them, and get the old gentleman's receipt; that he then 

went into the store, sent for the old gentleman, who gave his 

receipt therefor ; that he then returned to Starrett's office ; 

that he received his directions in both cases from Starrett; 

that he thought Mr. Appleton was not present in the office; 

and that subsequently he gave the receipts to l\fr. Appleton, 

who commenced suits thereon. The plaintiff objected to the 

admission of this testimony, the grounds of objection not be-
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ing stated, but it was admitted by the presiding Judge. In 
the last mentioned receipt, the promise was to deliver the prop

erty " on demand after judgment." 

The plaintiff then proved that the first note was sent by him 
to S. J. Foster, in a letter, dated March 8, 1836, and that 
Foster handed the note and letter to Messrs. Starrett & Apple

ton. The part of the letter relating to the note follows, "En

closed you have Samuel A. Gilma n's note for $7 43,:25, for 
which I wish you to obtain immediate security. I have another 
note against him payable in six months for the same amount, 

but make sure of seen.ring this, if it can be done." There 

was other testimony in the case, in some degree conflicting 

with that of Farnham. 
The Judge instructed the jury, that the evidence introduced 

by the plaintiff, (and whid1 was stated generally,) if believ

ed, entitled the plaintiff to their verdict, unless the defend

ant, taking upon himself the burthen, gave them reasonable 
satisfaction, that Farnham followed the instructions given him 
by the plaintiff's counsel; that on a fair construction of the 
letter of March, 1836, the attorneys of the plaintiff were au
thorized to direct the officer who had the writs to attach prop
erty, and take receipts of a responsible person as one kind of 
security ; that if Farnham followed the directions of the attor
neys, or either of them, in attaching the property and taking 
the receipts of Allen Gilman, and the doings of Farnham were 
afterwards approved by the attorneys or either of them, or if 
Farnham took the receipts in pursuance of the verbal direc
tions of the attorneys or either of them, given after the di

rections on the writs and before the service of the writs, it 
was a defence to the action, even if they did not find, that the 
doings of Farnham were afterwards approved by the attorneys, 

or either of them ; and that in coming to a result on this ques

tion, they were at liberty to take into consideration the evidence 

touching the conduct of Farnham and the attorneys of the plain
tiff, or either of them, in relation to the receipts after the same 
had been taken by Farnham, and after they had been deliver
ed to the plaintiff's attorney. The verdict was for the defend-
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ant. If Farnham was not a competent witness, or if any of 

the rulings and directions of the Judge were erroneous, the 
verdict was to be set aside. 

CutNng and M. L. Appleton argued for the plaintiff. 

They contended that the release_ did not render Farnham a 

competent witness for the defendant. It did not discharge the 

claim of the sheriff on the bond of the deputy for this default. 

If his sureties pay, they will have a claim against the witness. 

His interest therefore remains after the release. Dickey v. 

Sleeper, 13 Mass. R. 244; 8 Coke, 99, (b.); Com. Dig. Bail, 

G; 4 Hen. & Munf. 293; 1 Bailey; 501,535; l Ld. Raym. 
690; 3 Mod. 415, 551. 

The parol evidence was inadmissible to control the written 

instructions on the back of the writ. The testimony is, that 

the verbal directions w'ere given at the same time, the writ was 

handed to the officer with the written instructions. If no 

written instructions had been given, the officer would not have 

been liable for any omission to attach property. He cannot 

be charged for neglecting to obey verbal instructions to attach 

property. St. 1829, c. 445; Rev. Stat. c: 151, ~ 4; Betts 
v. Norris, 3 Shep!. 468. 

The testimony of Farnham was inadmissible, because it goes 
to contradict his own return. Gardner v. Hosmer, 6 Mass. 

R. 325. 
The instruction of the Judge to the jury, that Starrett was 

authorized by the plaintiff's letter, to take the course said by 

Farnham to have been taken, was erroneous. The instruc

tions were communicated to the officer before the service 

of the writ. Therefore, whether an attorney acting under a 
general authority has this power or not, the officer knew that 

Mr. Starrett had none. The letter is plain and explicit, and 

gives no such power. • 

An attorney without express permission has no power to 

authorize, so as to bind his client, an officer to take the receipt 

of any one individual whatever for property attached by him. 

An attorney cannot compromise the rights of his client in this 

VoL. vm. 71 
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respect. He may make himself responsible to the officer, but 

he cannot waive or destroy the rights of the creditor. It is 

no part of the duty of an attorney, in the collection of a debt, 

to absolve tho officer from the obligation imposed upon him 

by law. Lewis v. Gamage, l Pick. 346; Langdon v. Potter, 
13 Mass. R. 319; 1 Porter, 212; 5 Randolph, 639; Parker 
v. Downing, 13 Mass. R. 465; 11 Scrgt. & R. 307; York 
Bank v. Appleton, 5 Shi)pl. 55; 8JJringer v. Whipple, ib. 

351. 

The instructions of the attorney, as stated by Farnham, 

himself, were not followed in relation to the second writ. They 

did not authorize him to take a receipt for property to be de

livered only after judgment. This was an important departure 

from instructions, because it: effectually prevented the plaintiff 

from obtaining security of the receipter on the receipt until 

after judgment was obtained against the debtor. 

The defence set up in this case is against the policy of the 

law. The sheriff and his deputies are officers of the law, 

and their duties arc prescribed by it. Parties should not be 
permitted to impose upon the officer burthcns which the law 
does not require ; nor should the officer be allowed to bargain 

for a less onerous office than the law imposes. Nor should the 

officer be exposed to the temptation of .coming into Court, and 

by his own testimony throwing the consequences of his own 
neglect of duty upon the attorney. 

J. Appleton, for the defendant, was stopped by the Court. 
It was said, that the main questions in this case had been 

argued in the county of VVashington in 18°11, and that an 

opinion, favorable to the defendant, had been prepared, and 

was to be delivered in that case ( Jenney v. Delesdernier, 2 

Appl. 183,) on the ensuing week. 

The opinion of the Court was drawn up by 

TENNEY J. - The orders in writing upon the writs required 

the officer, to whom they were directed, to attach sufficient 

personal property. The directions, given by one of the plain

tiff's attorneys, authorized him, on failure to obtain a certain 



JUNE TERM, 1842. 563 

Rice v. Wilkins. 

note as security, to take the receipt of Allen Gilman, the father 

of the debtor, for the goods, which he was directed to attach. 

It is unnecessary here to inquire, whether an officer is excused 

for omitting to observe written orders upon writs, when he fol

lows those afterwards given, which are verbal and inconsistent 

with the former; for those which were written in this case 

were in nowise varied by the others ; and both were folly 
complied with. 

'\Vas the direction of one of the attorneys, to take the re

ceipts of Allen Gilman for the goods attached, sufficient to 

protect the officer for so doing, and exonerate him from liability 

for not retai~ing the property? In the case of Jenney v. De
lesdernier, 20 Maine R. 183, it has been deci_ded by this 

Court, that an attorney has power to approve a receipt taken 

by an officer, for goods attached; ·a fortiori, is the officer jus

tified in taking a receipt in pursuance of and obedience to the 

instructions, given by the attorney, at the time, when the writ 
was delivered to him; the orders to attach and to take a re

ceipt were here simultaneous, and the officer has as much· right 

to protection by a compliance with the latter, as he was bound 

to act in obedience to the former. 

Did the Judge err in the construction put upon the plain
tiff's letter to S. J. Foster of the 8th of March, 1836? This 

letter was a direction to secure the demand enclosed, both of 

which were at the same time given to the plaintiff's attorneys. 

It required no specific kind of security, and therefore 'the whole 

was left to the discretion of the attorneys in that respect; and 

the case referred to, authorized the course taken by them, and 
the plaintiff was bound thereby. 

It is insisted, that as the receipt taken in the last case is an 

engagement, to deliver· the property described therein, "on 

demand after judgment," and it not appearing to have been 

exhibited, or its terms made known, to the attorneys or either of 

them, and not being approved, the i11struction of the Judge 

was erroneous, inasmuch as the officer had no direction to take 

the receipt in the terms used. The object of the attachment 

was, that there might be property secured, to. satisfy the judg-
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ment sought to be obtained. No doubt of Allen Gilman's 

ability to meet his engagement in the receipt was manifested 

by the attorney, who authorized taking the receipt, after an 

attachment, which, from the evid~nce reported, must have been 
expected to be only nominal. No use could have been made 

of the property returned upon the writ, for the purpose of sat

isfying the debt without consent of parties, till after judgment. 

As the direction to the ofiicer contained no time, when the 

receipter should be holden to re-deliver the property, we think 

the officer was warranted in presuming that the attorney had 

no wish, that it should be restored to his possession till needed 

to satisfy the judgment and execution. The terms of the re

ceipt we think were in compliance with the directions given. 

Was the officer, who made the attachments, a competent 

witness after he was released by the defendant? It is con

tended that he was not released from his bond, and that his 

sureties are still holden to the defendant, and they have a rem
edy upon the officer for the amount, which they may pay to 

the defendant, When the witness is discharged from all dam
ages and costs arising out of this suit, we are unable to perceive 

how he can be holden therefor on the bond which is embraced 
in the terms used. How can any cause of action be prosecuted 
against the sureties on the bond, when that cause is cancelled 
by a release as effectually as it would be by payment? 

If the defendant had given time to the principal on the bond 
for the payment of such sum as might be recovered against 
him, without the consent of his sureties, they would be dis

charged. They must be equally so, when he has released the 

principal entirely and absolutely, and thereby taken from them 
the remedy against him, if they could otherwise be holden. 

It has long since been settled in this State and Massachusetts, 
that an officer, for wh-0se default an action is brought against 
the sheriff, is a competent witness for the defendant in the 

action after being released by him. Jewett v. Adams, 8 

Green!. 30. 
Jndgment on the i·erdict, 
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FRANKLIN Rou.rns uersus J EREMIAII BARTLETT 8J al. 

In an action upon a promissory note, an office copy of a deed made by the 

plaintiff to the witness, produced by the plaintiff for the purpose of estab
lishing, with more certainty than tlic witness was able to do it, the precise 

time when the note in question was indurscd to the plaintifi; is inadmissible 
in evidence. 

ExcEPTIONs from the Eastern District Court, ALLEN J. pre
siding. 

Assumpsit by the indorsee against the makers of a promis

sory note, dated Nov. 2, 1836, payable in two years from 
date. 

Bartlett was defaulted, and the other two defendants placed 

their defence upon the ground of want of consideration, and 

that the plaintiff took the note from one Twitchell with a 

knowledge of the circumstances under which it was made. And 

to support this defence the defendants introduced several wit

nesses, to rebut which, evidence was introduced by the plain

tiff. 
Benjamin Rich, the payee of the note, was called by the 

plaintiff, and testified that he negotiated and indorsed the note, 

within a few days or weeks after it was made, to one Twitchell, 

in consideration of the conveyance of a farm by him to the 

witness, and that the notes were transferred to Twitchell at 
the time the deed was delivered. The plaintiff then intro

duced an office copy of the deed in order to show the date 
and time of delivery thereof, and also the time of its being 

recorded. 
To the introduction of this copy the defendants objected, 

but it was admitted; and for that cause the defendants ex

cepted. 

Hobbs, for the defendants, said the question here was, 

whether an office copy of a deed of land was admissible to 

prove when the note in suit was indorsed. The mere state

ment of the case was enough to show, that the copy should 

not have been admitted. 

The plaintiff considered the copy material evidence at the 
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trial, and without it, he dared not risk his case. He cannot 

now come into Court and say, that it was immaterial. 

A. TV. Paine, for the plaintiff, said that the office copy was 

admissible, even to prove the contents of the deed. Tncker v. 

Welch, 17 Mass. R. 160; Eaton v. Campbell, 7 Pick. 10; 

Scanlan v. Wright, 1:3 Pick. 523; Burghardt v. Turner, 12 

Pick. 53l1; 1 Stark. Ev. 3GB, note; Dick v. Balch, 8 Peters, 

30. 
Where the writing between the parties is merely collateral 

to the question at issue, the original need not be produced. 

Green!. on Ev. <§, 89; 11 Wend. 667. 

But the evidence was wholly immaterial, the fact having 

already been proved sufficiently. 

The opinion of the Court was drawn up by 

WHITMAN C. J. -The defendant in thq Court below; ex

cepted to the admission of a copy from the Registry, of a 

deed made by the plaintiff to the witness, produced by the 

plaintiff, for the purpose of establishing, with more certainty, 

than the witness was able to do it, the precise time when the 
notes in question were negotiated to the plaintiff. The orig

inal of the deed must be presumed to have been in the pos

session of the witness. The defendant was no party to it, nor 
was there any question of title to land depending in connexion 
with it. It was, bes.ides, evidence of the plaintiff's own man

ufacture, without the privily of the defendant. Neither the 
original nor the copy was properly admissible in evidence 

against him. The original might have been used by the wit

ness to refresh his recollection, if it had been present; and 

this was the only use that could have been made of it, legiti

mately, against the defendant. 

But the plaintiff now contends that, if the copy was im

properly admitted, it was immaterial. But he did not so con

sider it at the trial, otherwise he would not have offered it. 

The fact which it tended to prove, and for the purpose of 
proving which, ir was offered, ho now contends, was suffici"ently 

eRtablished without it. But this was a question for tne jury. 
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The evidence to be relied upon was oral, depending upon the 

credibility of the witness; and the Court cannot undertake to 

know, that the jury would, but for this el'idence arising from 

an ins-pection of the copy of the deed, have considered the 

fact as established. 

The exceptions are therefore siistained, 
and a new trial granted. 

JEREMIAH HATHAWAY Bf al. versus EDWARD H. Bumi. 

In an action for money had and received wherein the plaintiff claims to re

cover the price of a quantity of his bark, alleged to have been taken and 
sold by the defendant, it is only necessary for the plaintiff to prove, that the 

defendant had taken and sold his bark, and rcceii-ed payment therefor, with
out showing that such payment was in money. 

"\\There the proof is, "that the defendant said he had sold the bark," it is 
not for the Court to decide whether payment bad or had not been made 
therefor, upon the mere consideration of the legal meaning and effect of the 
word, sold; but the question should be submitted to the decision of the 

jury, who would also regard the attending circumstances and other facts in 

the case. 

And if in taking and selling the bark the defendant acted as the agent of 
others, it will not be presumed, without proof, that the money had been 
paid over to the principals, unless from the nature of the business, or the 
usual course of transacting it, it would be expected that payment would be 
made to the principal, and not to the agent. 

ON the following exceptions from the Eastern District Court, 

ALLEN J. presiding. 
This was an action of assumpsit in which plaintiff claimed 

pay for sixteen cords of bark, according to an account annexed 

to the writ. There was also in the writ a count for money 

had and received. Plaintiffs prove that they hauled a quantity 

of bark to the landing in Brewer, and that defendant seized 

it. And it was agreed that defendant did seize it, acting un

der the orders of Joseph Otis, agent for the Proprietors of No. 
8, in Hancock County, as whose property it was taken by the 

defendant. 



568 PENOBSCOT. 

Hathaway v. Burr. 
---- -------------

It was also proved by plaintiffs that defendant said he had 

sold the bark. 
Whereupon defendant's counsel requested the Judge to in

struct the jury: -
1st. That unless the money or pay for the bark had been 

actually received by defendant, he was not liable in this action. 

Qd. That proof that defendant said he had sold the bark, is 
not sufficient evidence to prove, that he had received the 

money or pay for the same. 
3d. That proof of sale of the bark by defendant as agent 

of Otis or the proprietors, (plaintiffs knowing at the time that 

he acted as servant or agent,) is not competent to charge the 
defendant in this action. 

The Judge declined to give the last requested instruction; 
and instructed the jury, that to maintain this action, it was 
necessary for the plaintiffs to prove that defendant had sold the 

bark, and received the money or pay for the same. That if 
the el'idence from the admission of defendant, proved that he 
had sold the bark prior to the commencement of this suit, the 
jury would be authorized to find, not only the sale, but that he 
had received the money or money's worth for the same. 

There was no evidence that defendant had received any 
thing for the bark, or at what price it was sold, or to whom, 
or that defendant had received any security for the pay, or 
whether the payment was to be received by him or his princi
pal. The only evidence as to these points, and also as to the 
fact of the sale, was, that defendant said he " had sold the 
bark." 

Under the instructions of the Court, a verdict was returned 

against the defendant. And to the rulings and instructions of 
the Judge, as aforesaid, defendant excepts. 

Hathaway argued for the plaintiff, and contended that the 

District Judge erred both in refusing to give the instructions 
requested, and in stating the law to the jury as he did in the 
instructions given. 

The plaintiffs should have proved their property in the bark. 

The mere fact that the plaintiffs hauled it, was no evidence, that 
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it was their property. The defendant took the bark as the 

property of the owners, and the law will not imply a promise 

against him against his own protestations. Jewett v. Somer
set, I Green!. 125. 

But had the property been proved to have been in the plain

tiffs, as the taking was tortious, assumpsit will not lie, unless it 

be proved, that the money had been received. Here was no 

evidence that any thing had been received. The first request 

should have been complied with. Jones v. Hoar, 5 Pick. 285; 
1 Mete. & Per. Dig, 282. 

The instruction secondly requested should have been given. 

The mere statement by the defendant that he had sold the bark, 

is not evidence that he had received pay for it, and much less 

that he had received payment in money. It would apply 

equally to a sale for credit, as to payment down, and to a pay

ment in specific articles as to a payment in cash. There is 

a wide distinction between a sale, and the reception of the 

proceeds of the sale in money. 1 Taunt. 112; Gilmore v. 

Wilbur; 12 Pick. 124; Webster v. Drinkwater, 5 Green!. 323. 
The third request should have been granted. The bark was 

claimed by the proprietors of No. 8; and if any presumption of 

payment to any one can arise, it is, that payment was made to 

the owners, and not to the agent. 

If the plaintiffs can recover, it is only for the amount of 

money received by the defendant. It is the duty of the plain

tiffs to show it, or they cannot support their action. 2 T. R. 

144. 

Blake, for the plaintiffs, contended that the possession of 

the bark by the plaintiffs, was sufficient evidence of their own

ership, until it was proved to belong to some other person. 

In common parlance; by having sold an article is meant, 

that the person has sold it, and received payment therefor in 

money, or in money's worth. The jury therefore were fully 

authorized to make the inference they did. 

When we show a sale, we·are entitled to the usual price of 

the article, unless the other party shows ,the sum at which it 
was actually sold. 

VoL. vn1. 72 
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The defendant took the property of the plaintiffs wrong

fully, and he cannot avoid his responsibility by proving that he 
was acting as the agent of another. But he cannot even bring 

up that question, for he has not yet shown, that he has paid the 

money over to the principal. 

The opinion of the Court was drawn up by 

SHEPLEY J. - It was contended in argument, that there 

was no sufficient proof of property in the plaintiffs ; but it 

does not appear, that any such question was made and decid

ed by the presiding Judge. And the only questions presented 

by the bill of exceptions are those arising out of the instruc

tions, and the refusals to instruct as requested. In this Court 

the property of the plaintiffs must be considered as having 

been S8;tisfactorily proved. 

There was a substantial compliance with the first request, 

when the jury were instructed, "that to maintain .this action, 

it was necessary for the plaintiffs to prove, that defendant had 

sold the bark and received the money or pay for the same." 

And this was correct; for if he had received payment in any 
manner, he must be regarded as considering it equivalent to a 

payment in money. Beardsley v. Root, 11 Johns. R. 464; 

]Hiller v. Miller, 7 Pick. 136. 

The second requested instruction, " that proof, that defend

ant said he had sold the bark, is not sufficient evidenc.e to 
prove, that he had received the money or pay for the same," 
was not given. To have complied with this request it would 

have been necessary for the Court to have decided upon the 

legal effect of the word sol<l, without regard to the circum

stances or other facts appearing in the case. Proof of payment 

was necessary, but it might be . .inferred from the testimony 

without any positive evidence. The word sale or sold, as used 

in conversation and even by legal writers, may signify only, 
that a bargain or contract to sell has been made, or that there 
has been such· a contract, and. delivery of the goods, or that 
such a contract has been made and completed by the payment 

of the price. The meaning will usually be clearly ascertained 
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by the words used in connexion with. it, or by the circumstances 

developed. Examples of the use of the word in the first sense 

may be found, where it is said, "if goods are sold upon con

dition to be performed at the time of delivery, and the goods 

are delivered, but the conditions are not performed, trover will 
lie to recover them back." And where it is said '' the vendor 
has a lien for the price of goods sold." And of the use of it 

in the secon.d sense, when "an action for goods sold," or "as
sumpsit for goods sold" are spoken of. And of the use in the 
third sense, where it is said "where goods were purchased in 

market overt and sold by the purchaser before the felon was 

convicted, it was decided, that the owner" could not main

tain trover for them. And when it is said, "if the purchaser 

neglects to remove goods sold within a reasonable time, the 
seller may charge him with warehouse room." 

These examples will be sufficient to show, that there can be 

little safety in attaching a legal meaning to the word, when sep

arated from the connexion or circumstances in which it is used. 
It is necessary therefore to advert to the facts disclosed in the 

case to decide, whether the instructions on this point were cor

rect. These were, that the defendant before the commence

ment cf the suit had wrongfully seised the plaintiff's property, 
and had sold it, and at the trial had offered no evidence, that 
it had been sold on a credit, or that it had not been delivered 
and payment made. In the case of Longcharnp v. Kenney, 
Douglas, 137, the defendant had obtained possession of a ticket 
from his servant, with whom it had been intrusted for sale; 
and being called upon to account to the owner, he said, "well, 
if I had it, what then? Go to the person, who received it of 

you, and let him pay you." The servant paid for the ticket 

and brought an action for money paid and money had and 

received. Lord Mansfield said, "if he sold the ticket and 
received the value of it, it was for the plaintiff's use, because 

the ticket was his. Now as he has not produced the ticket, it 

is a fair presumption, that he has ~old it." This sentence 

affords an example of the use of the word sold in two different 

senses. In the first use, it does not include the payment, and 
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in the second use it was designed to do so. It would not be 
necessary to carry the presumption so far, as in that case, to 
justify the instruction given in this case, that " the jury would 
be authorized to find not only the sale, but that he had re

ceived the money or money's worth for the same." 
In support of the third request it is contended, that if pay

ment is to be considered as made, it is to be presumed to have 
been made to the owner, for .whom the defendant was agent. 

Such a presumption can arise only, when from the nature of 

the business, or the usual course of transacting it, it is per

ceived, that payment would be expected to be made to the 
principal, and not to the agent. Ordinarily agents and factors 

for the sale of goods are expected to receive the payments. If 
the defendant had authority to sell, which must be presumed 

so far as he is concerned, there is nothing to indicate, that the 
money was to be paid to the principal. And there being no 
evidence, that he had paid it over to his principal, the action 

may be sustained against him. Buller v . .Harrison, Cowp. 

566. 
It does not appear, that the jury were erroneously instructed 

respecting the measure of damages, or that the defendant was 
charged for a greater amount, than he was presumed to have 

received: 
Exceptions overruled. 
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ACTION. 
J. Where the parties referred an action by rule of Court, and agreed in writ

ing, "that the parties shall have the report of the referee opened as soon 
as made, and that the party defeated shall pay the other the amount of the 
referee's award within twenty days of the time of the award," or pay to 
the other the sum of one hundred dullars; and neither party within twenty 
days requested that the report of the referee should be opened, and it was 
not, but was returned into Court, nnd judgment rendered thereon, and the 
amount of the judgment was paid bdore any suit, but not within twenty 
days of the time of judgment; it was held, that no action on the contract 
could be maintained to recover the hundred dollars. 

Chesley v. Welch, 50. 
2. The purchaser of an equity of redemption, where the mortgagee has not 

made an entry, may rnaintain an action of trespass, quare clausum, against 
the mortgagor in possession to recover the rents and profits, and without 
previously making an entry. Fox v. Harding, 104. 

3. Where four persons jointly procured insurance to be made on a vessel 
owned by them jointly, and afterwards, while the ownership remained 
the same, a loss happened; it was held, that an action on the policy by one 
of the four, to recover bis share of the loss, could not be maintained. All 
the owners should have been joined as plaintiffs. 

Blanchard v. Dyer, 111. 
4. In an action where it appeared, that the money claimed was paid expressly 

towards a note which the defendant held against the plaintiff; and which 
had been afterwards sued by the defendant, ancl j•1dgrnent recovered there
on, after an appearance therein, by his attorney, and after numerous contin
uances of the action; it was held, that the money could not be recovered 
back. Weeks v. Thomas, 465. 

5. If the obligor makes an express promise of performance to an assignee of 
the bond, the assignee may maintain assumpsit in bis own name upon such 
promise. Warren v. Wheeler, 484-

See BETTING, 4. BoND, 3. CoNTRAcT, 5. INsoLVJ<,NT EsTATE. 

LANDLORD AND TENANT. MoNEY HAD AND RECEIVED. 
MUNICIPAL COURT 0]' BANGOR, 7. 

ADMINISTRATOR. 
See INSOLVENT ESTATE. TRUSTEE PROCESS. 

AGENT AND FACTOR. 
See MORTGAGE, 9, IO. 

AMENDMENT. 
An amendment of a writ after service and without leave of the Court is 
· illegal; but if it be afterwards assented to by the defendant, it can no lon

ger afford any legal objection to the further prosecution of the suit. 
Maine Ba-nk v. Hervey, 38. 
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APPEAL. 
See RECOGNIZANCE. 

ASSIGNMENT. 
1. Two clcbtor~, P. & B. C., assigned,for the benefit of all their creditors," all 

ancl singular the stock in trade, household goods, furniture, implements, 
excepting goods exempted by law from attachment, debts, sum and sums of 
money, books of account, notes,, ancl other things due and owing the said 
P. & B. C., ancl all their rual and personal estate and interest therein, as 
will appear by the schedule under oath and hereunto annexed, which is in
tended to give only a general description of the property assigned, subject 
to such further enlargement or diminution in value as a particular and 
minute survey of the property will justi(r." A schedule was annexed, 
containing a general description of the same property. The signature of 
the assignors was thus: "P. & ll. C."- and but one seal. There was a 
certificate by a magistrate, beµring date the next day, that "P. & B. C." 
personally appeared and made oath, that the assignment embraced all their 
property, save such as the law exempted from attachment. It was held, that 
the assignment was to be regarded as conveying all the property of the as
signors, which is required by the St. 1836, c. 23!), concerning assignments. 

Pike v. Bacon, 280. 
2. vVhen an assignment of the debtor's whole property has been made in good 

faith, for the benefit of all the creditors, its validity will not be impaired, if 
the assignor withholds a portion of the property actually conveyed. lb. 

3. If the assignor was induced to make the assignment through· fear of, and to 
prevent, an attachment by one of the creditors, it would not thereby become 
invalid as against such creditor, if honestly and fairly made, according to 
the requisitions of the statute, for the benefit of all the creditors, and with 
an intention to comply with the statute. lb. 

4. But if the assignment is made in form according to the statute requirements, 
and yet not for the purpose of making :rn equal distribution of all the pro
perty among all the creditors, but to delay and defeat the attaching or other 
creditors, or to secure to the assignor a benefit by a reservation of any part 
of the property for his own use, it would thereby become fraudulent and 
void. lb. 

5. And if the assignor makes use of deception to induce a creditor to delay 
making an attachment until an assignment can be made, this is not condu
sive evidence of fraud, but merely evidence to the jury, for their consider-
ation in determining that question. lb. 

See AcTJoN, 5. BrLLS AND NOTES, 9. CoNSJDERATJON, 3. FRAUD, 2. 

ASSUMPSIT. 
See AcTJON, 5. LANDLORD AND TENANT, 2 

ATTACHMENT. 
See OFricER. REPLEVIN. 

ATTORNEY AT LAW. 
1. Where an action had been commenced by It. a counsellor and attorney at 

law, in favor of P. against W., and during the pendency of the suit, the 
creditor and debtor agreed to settle the demand in a certain manner, "pro
vided W. would pay the expenses;" and on application of P. and W. to 
the attorney, he handed them his bill, charging to P. in one itom the taxa
ble costs, and in another, "commissions on amount secured by attachment;" 
and "W. took the bill, and looked at it, and told It. that he would pay it be
fore he went out of town;" and thereupon the demand was settled in the 
manner proposed, without iucluding any costs or expenses; afterwards P. 
informed It. of the settlement, '' when W. told R, that he would call ancl 
settle it before he went out of town, and It. said that would be satisfactory;" 
and afterwards W. paid It. the amount of the taxable costs : - It was held, 
that an action by R. against W., for the balance of the bill, being the amount 
of the item of charge for commissions, could not be maintained. 

Rowe v. Whittier, 545. 
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2. If orders be given by the creditor to an attorney "to obtain immediate se
curity" for a demand, the whole manner of doing it, is left to the discretion 
of the attorney, an·d the creditor is bound Ly his acts. 

Rice ,·. Wilkins, 558. 

AWARD. 
See Ac TIO", 1. 

BANK. 
1. Banks, incorporated under the laws of this State, may receive real estate as 

security for a Joan, or in payment of debts due. . 
Thomaston Bank v. St£mpson, JD.5. 

2. And if land be conveyed to a bank as collateral security for the payment 
of money, and the title becomes absolute in the bank by the neglect of 
the grantor to make payment at the stipulated time; and afterwards, at the 
request of' the grantor, the bank conveys the land to a. third person, on pay
ment by the latter of the amount due; this is not a redemption of the pro-

,.perty, so as to restore the title to the original grantor. lb. 
3. And if a purchaser, bona fide, of the grantee of the bank without the 

knowledge of nsury in any transaction.in relation thereto, brings his writ 
of entry, demanding the land, against one who was not a party or the legal 
representative of a party to the usury, it is not competent for the latter to 
set up as a defence, that .there was usury in the transactions between the 
person requesting the conveyance and the grantee of the bank. lb. 

4. The liability of one who had been a stockholder in the bank, but who had 
sold out his interest three months before he was offered as a witness for the 
bank, is too remote, uncertain and contingent to render him incompetent. 

lb. 
See BILLS AND NoTES, 3, 6. Evrn1rncE, 11, 20, 21. 

BETTERMENT RIGHTS. 
] . Where the tenant in a writ of entry claimed to have been in possession of 

the premises for more than six years b,,fore the commencement of the ac
tion; and to be entitled to have the value of his improvements allowed to 
him under the St. 1821, c. 47, § 1, called \he betterment act; and where it 
appeared, that he had claimed t0 be the owner of the land, and as such had 
given a bond to another, stipulating to convey the same to him on the per
formance of certain conditions, who entered and made improvements, but 
failed to perform the conditions of the bond, and gave up the possess;on 
and surrendered the bond to the tenant, and sold out the improvements to 
him ; it was held, that the tenant was entitled to those improvements m the 
same manner as if they had been made personally by him. 

Williams v. Kinsman, 521. 
2. And where the tenant, thus claiming to be the owner of the land, gave a 

bond to one, to convey the land to him on the pedormance of certain con
ditions, and he entered in submission to the title of the tenant, and made 
improvements, but forfeited all title to them and to the land by non-per
formance rof the conditions of the bond; it was held, that the tenant was 
entitled to have those improvements aliowed to him, as virtually made by 
himself. lb. 

BETTING. 
1. l\I. delivered his horse to L. in August, 1840, and at the same time received 

the note of the latter for one hundred dollars, to be paid when M. V. B. 
should be elected President of the United States, rf elected at the then 
next November electi,m, and should live until that time. M. V. B. lived 
until that time, hnt was not elected ; and in February following, l\f. de
manded the horse and payment of the note of L. and brought his action of 
assumpsit on the note and for the value of the horse as sold and delivered. 
It was held: -

2. That if the contract, which was to be considered but a bet on the event of 
the then pending election of president of the United States, was lawful, 
then the plaintiff cannot recover, as he has lost his bet: -
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3. That if it Le unlawful, ho cannot recover on the note; nor for the value of 
the horse, delivered under such unlawful coutract, unless the statute against 
gaming will aid him : 

4. And tliat this statute will not c,id him, because if the winning has been of 
goods, &c. which have been d,-,livercd, then the statute remedy is by an 
action of trover, or a special action of the case, commenced within three 
months of the time when the goods were delivered . 

• Marean v. Longley, 26. 

BILLS OF EXCHANGE AND PRO:\USSORY NOTES. 
I. In an action on a promissory note payable on demand at a particular place, 

no averrnent or proof of a <lrrnrnnd oil the part of the plaintiff is necessary, 
to entitle him to maintain his suit. NcKenncy v. Whipple, V8. 

2. In an action by an indorsec against an indorser of a note, declaring on the 
indorsement, with the money counts, and where it docs not appear but that 
the plaintiff has a right of action on the note against hoth indorser and 
maker, he cannot rcsciud the contract, and 011 the money counts recover 
of the indorser the consideration paid him for the note, by proof that it 
was obtained of tlie maker by fraud and misrepresentation, without"le-
turning the note to the indorser. Cushman v . .Marshall, 122. 

:3. If a bank, having discounted an indorsed bill, sends it to another bank for 
collection, and that bank to a third for the same purpose, by which II de
mand is made on the acceptor through a notary, who makes his protest and 
prepares a notice to the inclorser, which is sent with thc protest bacl~ to the 
second bank; the protest must be regarded as containing notice of the dis
honor of tho bill, and the keeping them on hand till the second day after 
the receipt thereof, withont forwarding any notice of the contents to the 
indorser, is an unreasonable delay which discharges his liability as indorser. 

Northern Bank v. IVi/liums, 217. 
4. If a promissory note has been iindorsed and transferred to an indorsee for 

value before it foll due, and is available in his hands, want of consideration 
cannot be set up as a defence ugainst his indorsee, although the latter had 
been notified before the transfer to him, that the note was without consid-
eration. Dudley v. Littlefield, 418. 

5. ,vhen the payee of a promissory note writes the words, "holden u:itliout 
demand or notice," on the back of the rwh', ,ind signs it, and another per
son writes his name directly below it; whetl1cr this is or is not to be con
sidered a waiver of demand and notice on tlie part of the second indorser, 
an agreement by him to waive demancl and notice may be proved by oral 
evidence, or may be inferred from circmnstances. . 

Ticonic Bank v. Johnson, 426. 
6. ,vhere a note is discounted at a bank for the benefit of the first indorser, 

and the money is passed to his credit as a deposit, and a portion of it re
mains in the bank until the note becomes payable; it wou Id seem to be 
optional with the bank to retain this money in part payment of the note, 
or not. The omission to retain it, cannot destroy the right to recover of 
another indorscr tho full amount. lb. 

7. ,vhere a note is indorscd after it falls due, a demand on the maker and no
tice to the indorser are necessary to charge the latter, although such de
rn,ind and notice might have been unavailing, by reason of the insolvency 
of the maker at the time of the indorsement and afterwards. 

Ureely v. Hunt, 455. 
8. In an action by the payee of a draft against the drawer, where it appeared 

that the pla111tiff was one of two assignees of the effects of the acceptor, it 
was helrl, that the burthen of proof w,1s on the defendant, to show that the 
plaintiff, as assignee, had funds in his hands to go, either wholly or partially, 
to pay the drnft. Pis/.:13 v. Stevens, 457. 

9. ,vhere an assignment of his effects was maile by the acceptor of a draft for 
the benefit of his creditors, containino- a release of the debtor from all his lia
bilities; and the payee of the drafl, ~th the verbal approbation of the drawer, 
wrote upon the assignment in the list of creditors, a description of the draft, 
"for whom it might concern ; " it was held, that this would not discharge the 
drawer from his liability. ' Jb. 

See EvrnENCE1 17, 26. INDIAN. LIMITATIONS1 I, 2. PARTNERSHIP, 4, 5, 6. 
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BOND. 

I. The St. lt336, c. 212, "concerning constable's and collector's bonds," em
braces cities, as well as towns, parishes, and plantations. 

Lord v. Lancey, 46B. 
2. After that statute took effect, a bond to F W. treasurer of th,, city of Ban

gor, or his successor in officp, is erroneously made; but nevertheless may be 
a good bond at common law. lb. 

3. But as it is not a statute bond, an actirm thereon in the name of a successor 
of F. W. in the office of treasurer of the city, cannot be maintained. lb. 

See AcTJoN, 5. CoNSIDERATION, 3. PooR DEBTORS. REPLEVI!'. 

BOUNDARY. 

Sec CoNVEYANcE, 5, 6, 9. 

CANCELLING oF DEED. 

The cancellation of an unrecorded deed by the consent of parties to it may 
operate to restore the estate to the grantee, if the rights of third persons 
have not intervened; but it cannot have that or any other effect against 
the rights of such third parties. Nason v. Grant, 160. 

COLLECTOR OF TAXES. 
Sec BoND. ·r AXES. 

CONSIDERATION. 
1. In an action upon a promissory note, given as the consideration of land 

conveyed hy deed with the usual covenants of seisin, of warranty, and 
against incumbrances; and where it appeared on the trial, that at the time 
of the conveyance there was an attachment upon the land, and that after
wards judgment was rendered in the suit, and the execution levied upon 
the whole of the land conveyed; and where the grantee did not redeem, 
but suffered a title to be acquired under the levy; and where it was not 
shown, that the land was appraised at its full value, nor that the grantee 
had not received rents and profits: - It was held, that a total failure of 
consideration for the note was not shown. Wentworth v. Goodwin, 150. 

2. A partial failure of title to the land would not, it seems; constitute a defence 
to the note,pro tanto. lb. 

3. The assignment of a bond is a good considention for an express promise by 
the obligor to an assignee to-perform or to pay. Warren v. Wheeler, 484. 

See BILLS AND NoTEs, 4. DowEn, 9. PARTNERSHIP, 5, 6. 

CONSTITUTIONAL LAW. 
Sec l\IuN1c1PAL CouRT Ol' BANGOR, 1, 2. Pool\ DEBTORS, 4. 

CONSTRUCTION. 
The act incorpomting tl1P Bangor and Piscataquis Rail Road Company, among 

other things, authorized them to "procure, purchase and hold in fee simple, 
improve '.ln<l use for all purpos<:s of business, to be tiansacted on or by meana 
of said Rail Road, lands or other real estate, and to m,rnage and dispose 
thereof, as they may see fit;" and provided, "that the capital stock of said 
Company may consist of three hundred thousand doll"rs, and shall be divided 
into shares of one hundred dollars each, to be holden and considered as personal 
estate." It wa.s held, that !he real estate owned and ns!'d by the company, 
either as a rail road or as a depot, was nnt subject to taxation, otherwise than 
as personal estate, unless the legisloture should specifically prescribe differ-
ently. Bnngor o/ Piscataquis Railroad Company v. Harris, 533. 

See CoNVEYAKCE. 

CONTRACT. 
1. If one would enforce a contract which operates as a penalty, nlthongh the 

damage;; may be liquidated, he should show. that he has performed all the 
acts mcurnbent ou him to perform to bring the case clearly within the con-
tract. Chesley v. Welch, 50. 

VOL. VIII. 73 
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2. Whenever it may be agreed between several parties to do and perform re
ciprocal acts for eacb other, the performance of one part being the consid
eration for the performance ,on the other; and that the agreement shall be 
evidenced by writing, under the hands and seals of the parties, until so ex
ecuted by _all the parties it cannot be obligatory upon either of them. 

Goodenow v. Dunn, 86. 
3. "Where a cause of action has accrued to a party who has signed such agree

ment, independent of the agreement, against a party vvho has not sign~d, 
and he has taken measures to enforce his claim, it is too late to alter the 
state of the case, and prevent a recovery, by thereafter affixing to the in, 
sti:ument the signatnre and seal of the party who has not previously signed, 
without the knowledge or consent of the party seeking his remedy. lb. 

4, Where the question ou trial between the parties is, whether a promise by 
the defendant was an original or a collateral one, the jury may rightfully 
be instructed, that if the goods were furnished on the credit of the defend
ant, and not on the.credit of the third person, the promise was original, and 
not collateral; and that a presentment of the bill of the goods to such third 
person for payment, did not impair the plaintiff's right against the defend
ant, who would thernby have been relieved, if the application had been 
successful. Homans v. Lambard, 308. 

5. Where the plaintiff, being then the owner of a township of wild land, 
made a contract with ~ person to erect a mill and barn thereon, and before 
these were finished, three of the defendant, went to explore the land with 
the view of purchasing it, and stated to the contractor, that "if they should 
purchase, they wished him to ca,·ry out the contract he had made with the 
plaintiff, in the same way as if the plaintiff had continued to own the land;" 
and the purchase was made by all the defendants, and afterwards two of 
them signed a paper, directed to the plaintiff, wherein it was stated, that 
" agreeable to our understanding we believe it right you should account to" 
the contractor for a certain specified amount, "it being due him from you or 
us;" and the plaintiff then paid that sum and brought this suit therefor; 
it was held, that the action could not be maintained. 

Eustis v. Hall, 375. 
6. If the obligor contracts to convey land, on the performance of certain con

ditions within a stipulated time, if the obligee shall elect to become the pur
chaser upon the conditions named, it is his duty to give notice of his elec
tion within the time, if he would require a conveyance. 

Wmnn v. Wheeler, 484. 
7. Where by the contract performance is to be m.ide by the parties respectively 

at the same time, that party who would claim performance of the other, must 
show a readiness and offer to perform on his part. But when the contract it
self determines which party shall first prepare and offer to perform, neither 
the law, nor the tribuna!s, break in upon or disregard suoh agreement. lb. 

See BETTING. Dal\1AGES. Evrn1rnce, 4. 

CONVEYANCE. 
1. In construing deeds, one rule i~, that a grant shall be taken most forcibly 

against the grantor. Field v. Huston, 69. 
2. Another rule is, that general wo,·ds are not restrained by restrictive words 

added, where such words do not clearly indicate the intention and designate 
the grant. lb. 

3. If reference be made in a deed of conveyance to other deeds by any definite 
description, they are to be regarded as parts of the conveyance; but to 
have that effect, the intention of the parties that they should be, must 

·clearly appear. lb. 
4. Where the grantor, at the time of the conveyance, had been in possession 

of and claimed to own several tracts of land adjoining each other, and 
containing in the whole about 2S0 acres, and by a deed conveyed a tract of 
land and described it as follows : ".IJ certain tract or pa1·cel of lrmd, situate 
in Falmouth, containing 230 acres nwre 01· less, all tht lands which I owit in 
said town, the butts and bounds rnay be found in the county records at Port
land," and conveyances to him were found on record " of several differ
ent tracts of land adjoining each other, all containing 235 acres, and ad
joining to these several tracts was another, the close in dispute, and which 
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was claimed and possessed by the grantor, but to which he did not appear 
to have had any title apparent by the record, or any other than a title ac
quired by possession:" it was held, that the whole of the land was con-
veyed. Ib. 

5. The proprietor of a one hundred and twenty acre lot conveyed a p~rtion 
thereof, describing it thus in his deed. ,r Twenty acres of land in lot 56 in 
the 120 acre lot, west side of Royal's river, in N. Y. bounded as follows, viz. 
beginning on the westerly side of said ,river, by the river, at the dividing 
line betwixt the land owned by H. R. and the grantor in the aforesaid lot, 
thence running westerly on the said dividing line so far that a line running 
southerly parallel with the wester I y end line of said lot until it comes 
within six rods of the southerly side line of said lot, thence easterly, keep
ing the width of six rods, from said side line to Royal's river aforesaid, 
thence by said river to the bounds first mentioned, containing twenty acres 
of land." And it was held, that the grantee was entitled to have the lot 
conveyed to him marked upon the earth in such a manner, that the west
erly line should be parallel to the westerly line of the whole lot, and that 
the lot should extend southerly to within six rods of the southerly line, and 
that the line might at that end be made to terminate as near the river, there 
being no length of line in the deed there, as should be necessary to make 
twenty acres as nearly as might be, preserving some length to that line. 

Dunn v. Hayes, 76. 
6. But if an actual location of the land according to the monuments in the deed 

had been made after its execution by the agreement of the parties, then 
owners of the land, it would be binding upon them and their grantees, and 
could nvt be varied by either owner alone afterward. lb. 

7, Although the estate is held in her right, a woman under coverture cannot be 
bound by her verbal assent or actual knowledge of a conveyance of her 
lands by her husband; and· therefore her knowledge of or assent to such 
conveyance, is not necessary in order to render the deed operative against 
the husband. Rangeley v. Sp-ring, 130. 

8. A deed of land, absolute and unconditional in its terms, but made, asap
pears by minutes of the grantees in managing their own affairs, to secure 
the payment of a loan of money, is not by our statutes a mortgage ; and 
when the time stipulated for the payment of the money has elapsed, _and 
payment has not been made, the estate becomes absolute in the grantees; 
although a Court having general equity jurisqiction might regard such a 
conveyance as a mortgage. T/,01T1aston Bank v. Sti1T1pson, 1!15. 

9. A lot of land was conveyed, and described as boundirig on one end upon a 
pond ; and it appeared that there was a narrow cove or arm of the pond 
extending from the pond across the lot; and that if tbe land conveyed was 
limited by this cove, that the lines would not correspond with those of the 
adjoining lots, and there would remain a portion of land not conveyed, be
tween the cove and the pond. It was held, that the land grantee! extended 
across the cove to the main body of water called the pond. 

Nelson v. Butterfield, 220. 
See CANCELLING OF DEED. FEME CovERT. LEVY ON LANDS. 

COSTS .. 
A petition for a review is not an action within the meaning of the Revised 

Statutes, c. 115, § 56; but the Court has power to award costs for the re
spondents, in such case, under the provisions of § 88 of the same chapter. 

• Hopkins v. Benson, 399. 
See ATTORNEY AT LAw, 1. PooR DEBTORS, 18. 

COUNTY COMMISSIONERS. 

See vVAY, 8, 9, 10. 

COURT OF RECORD. 

See MuNICIPAL CouRT oF BANGOR. 

DAMAGES. 

In assessing damages for the breach of a contract to convey land, the jury may 
find the value of the land in money on the day of the breach of the con-
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tract, and in cominO' to a result, they are not confined to the value of the 
land for agricultur.tl or other usefol purposes, or the> probable value of the 
land for b11ilding lot~, but they m1y '' take into consid~ration the marketable 
value at the time," and form their opinion" from taking a view of all the 
objects for which the land w:1s dc;;ir,1ble," and add interest on the value from 
the time the contract should have been performed. Warren v. Wheeler, 484. 

See lvlnLs. Rr:PLEYIN. TRESPASS, 3. 

DEED. 
Sec CoNYEYA.'ICE. 

DEMAND. 
Sec BILLS AND NoTES, I, G, 7. 

DEPOSITION. 
Seo EVIDENCE, 5, rn. PRACTICE, 10. 

DEVISE. 
1. If land be devised to two persons in fee, with a condition annexed to the 

estate, that it should be illlproved by them in common, the land is subject 
to partition; for the partition of tlrn foe would not destroy the right to have 
it improved in common. Richardson v . • Merrill, 47. 

2. By the devise of a "ship yMd, the privilege thereon to uc improved eq1wlly 
between the heirs of my son 8. C. aforesrLid, deceased, and my son TV. C.'' the 
mode of improvement is limited to the son and grandsons of the testator, 
and does not remain after they cease ',o be interested in the land. lb. 

3. By a devise to L. ,1. of" the whole of my estnte of cvary name and nature, 
both real and personal, of which I may die posscs-ed, after paying my just 
debts," the deviscc takes an estate in tee in tiie lands of the testator. 

Josselyn v. Hutchinson, :139. 

DISTRICT COURT. 

DOl\HCIL. 
Sec PooR. 

DONATIO CAUSA l\IORTIS. 
1. A clonatio causa mortis is good, although a chose in action, accompanied by 

a mortgage as collateral security therefor; and notwithstanding it were in 
trust for the benefit of others besides the donce. 

Borneman v. Sidlingcr, ] 85. 
2. A married woman may be the recipient of snch a donation, provided her 

husband was assenting thereto, even if he was the debtor. lb. 
3. And if the donation has once vested for the benefit of the donees, it is out of 

the power of the husband to alienate it, to their prejudice. lb. 
4. In an action on the mortgage by the adminstrator of the alleged donor, the 

husband of a donee, who had released to the defendant all interest in and 
claim to the note and mortgage, reserving all claim upon the administrator 
for any money paid to him, was held to be a competent witness for the de-
fendant. lb. 

DOWER. . 
1. The practice of executing the de,3d by the wife, in order to bar her of her 

claim to dower, at a time many days subsequent to that on which the hus
band had executed it, is common and unohjectionable. 

Frost v. Deering, 156. 
2. It is a well settled rule, that a deed, or other instrument, is well executed, 

if the name of the party be put to it by his direction and in his presence, 
by the hand of another person. And the wife may well so execute a deed 
releasing her right of dower. lh. 

3. And it is as competent for her to have her name so placed by her husband, by 
her direction, as by any other person. lb. 
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4. Tho words in a deed, "In witn<'ss wh<'rcof J, tl,c snid C. L. and S. wife of 
the said C. L. iu token tl,at sl,e ndiJJ<p1ishcs J,er rigl,t to dower in the 
pren1iscs, have hnrcunto set our hands an<l seals," arc ~ufiicicnt :for tho 
purpose. lb. 

5. vVherc the subscribing witnesses have been cnllctl, and have failed to prove 
the execution of the deed by her, wherein she rclinquisiics her claim. tlic 
admissions of the <lomandant in a lvrit of dower, rnade <lurin~ her ,vidow
hood, of her having executed tlw deed, arc admissible as the next best evi-
dence of the fact. lb. 

6. In the St. 1821, c. 40, "concerning dower," the word joi11turn wns ,,sed 
in its well known and established legal sense; anrl must be a freehold es
tate in lands or tenements, scc111e,l to the wifo, to take cffrct on the de
cease of the husband, and to continue during lier life at the kast, unless she 
be herself the cause of its dctcrrnination. V11nte v. Vance, :lG4. 

7. But by that statute no jointure can prevent ihe widow from 11::Yillg her 
dower, unless made before marriage, and \Villi the consent of tho intended 
~fo. ~-

8. A legal jointurc cannot he composed partly of a freehold, and partly of an 
annuity not secured on real estate. lb. 

!l. Marriage is a good considcrntion for ante-nuptial contracts, anJ they are 
binding upon the parties, when fairly made, although there be no trnstec 
or third party named in thnm. lb. 

10. There can be no estoppel by cxccutory covenants not to claim a right which 
is first to accrue afterwards. lb. 

11. Itis only where there is a warrnnty of title, that covenants can operate to 
bar or rebut a fotnre right not tlten in c;.;istcncc. lb. 

12. The covenants of the wifo with her huslrnnd, before tl,e marriage, that she 
will not claim Jower in his estate, canuot operate by way of release, estop-
pel, or rebntter, to bar her of her dower. lb. 

13. If the widow, after tho decease of her husband, refuse to receive the pro
vision made for her as the consideration of her covenants, this, too, would 
prevent the covenants from depriving her of her dower. Tb. 

ELECTIONS. 

The offence of double voting, under St. 18.21, c. 115, may be committed, 
although the presiding oflicer of the meeting may not keep a check list, 
as the law requires; and altl,ough he may throw out the ballots after tl,e 
double voting has taken place, and commence the voting again. 

State v. Bailey, 62. 
See INDICTMENT, 3, 4. 

ENTRY, RIGHT OF'. 
Prior to the late r~vision of the statutes, there was no provision that the 

right of entry of heirs should be extended to twenty years next after the 
time when an intervening estate would have terminated by its own limita-
tion, notwithstanding any forfeiture thereof. French v. Rollins, 372. 

See F'E~u; CovERT. TENANT BY THE CuRTESY. 

EQUITY. 
1. When a man can readily remove difficulties standing in the way of his pre

vailing in a suit in equity, and does not do it, such difficulties become in-
surmountable. Gordon v. Lowell, 251. 

2. Although the statutes provide, that any person, who should knowingly aid or 
assist in any attempt by a debtor to conceal his property from his creditors, 
should be liable to any creditor defrauded in a penalty, and that he should 
also be subject to be punished criminally; yet a court of equity will not 
aid in the infliction of penalties, but will endeavor that strict justice shall 
govern in the transactions between indiYiduals. lb. 

3. A court of equity will assist a judgment creditor to discover and reach the 
property of his debtor, who has no property that can be reached hy an ex
ecution at law, and especially when it is attempted fraudulently to secrete 
~ D. 
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4. \Vl,en a creditor bas, tl,ro11gh the instrumentality of a conrt of equity, sought 
out and discovered tl,e property of bis debtor, which he had before been 
unable to discover and scisc upon cxec'ltion at law, he becomes entitled to 
a preforcrwe over otlwr creditor,, to have his judgtncnt first satisfied, even 
under the insolvent laws. lb. 

5. In equity, to control the :lllflV<'r, the cYideure against it must be equivalent 
to that of the testimony of two crn,lible witnesses, testifying; to the con-
trary. Gould v. 11'illi'amson, 273. 

6. This evidence, howc,·cr, m:iy in this, as in other cases, he by way of infer
ence frorn circn111stauees, ·wliich are sornetirnes more convincing than direct 
testimony; anrl in tl,c dcvclope1ncnt of fraud, furnish almost the only 
source to be relied upou. lb. 

7. \Vhen a pcrnon will, iu his answer urnlcr oath, state that to ho a fact, which 
Im believes to be trnc, when he has at lrnnd the means of ascertaining 
whether it be true or nut, it is a cirnunstance strongly indicative of fraud, 
if it lie not true. lb. 

See Co~·rnYANCE, 8. 

E.5TOPPEL. 
I. \Vhere a party has so conducted himself, as wittingly and willingly to lead 

another into the belief of a fact, whereby he would he injured if the fact 
were not as so apprchondcd, the person inducing tbe belief will be estop
ped from denying it to the injury of such other person. 

Rangeley v. Spring, 130. 
2. If one procures a conveyance of land to be made, and is the go-between 

of the parties in acc,m1plishing it, he will not be allowed to question the 
rights of third persons from thence innocently deriving'title. lb. 

Sec Dow1rn, 10, 11, 12. 

EVIDENCE. 

I. A copy of the record of the w,irrant for calling the town meeting, is com
petent evidence, without producing the original warrant, or showing its loss. 

State v. Bailey, 62. 
2. Where one voluntarily appears before the grand jury as a witness, but it 

does not appear of record that he was the complainant, he is not entitled 
to half the penalty given by the seventeenth section of that statute; and 
therefore is not for that cause an incompetent witness on the trial. lb. 

3. If a plan of premises conveyed be made in the absence of one of the parties 
interested, and there is no proof that its accuracy has been agreed to, and 
it has not been othcrwi,;e verified liy oath, the plan is inadmissible in evi-
dence. Dunn v. Hayes, 76, 

4. Paro! proof of an acknowledgment by a principal that an agent had authority 
under seal to enter into a scaled contract obligatory npon his principal, is 
not competent evidence of sncb authority. Paine v. Tucker, 138. 

5. Neither the st. 1821, c. 85, nor the Rev, St. c. 133, authorizes the taking of 
a deposition during the sitting of the Court, to be used at that term, because 
the deponent wishes to go out of the State. Stinson v. Walker, 211. 

6. A child of any age, capable of distinguishing lietween good and evil, may 
be el(amined on oath; and the credit ,Jue to his statements, is to be submitted 
to the consideration of the jury, who should regard the age, the under
standing, and the sense of accountauility for moral couduct, in coming to 
their conclusion. State v. Whittier, 341. 

7. A preliminary examination of a child under fourteen years of age, prior to 
his testifying to the jury, is only necessary to satisfy the presiding Judge, 
that he may testify ; and if the J uJge is satisfied of tho propriety of admit-
ting the witness, it is sufficient for that purpose. lb. 

8. Where the indictment alleges, that the accused, "beat in the windows and 
broke the glass of a dwcllinghonse, not having the consent of the owner 
thereof," it is not incumbent on the government, after proving the injury 
to the building, to introduce any direct evidence that there was no consent 
of the owner; but being a matter peculiarly within the knowledge of the 
accused, the burthen of proof is upon him to show that he had such con-
sent. lb. 
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9. In an action of trespass quarc clauswn, where each party relics merely on 
possession without proof of title, a contract by one to purchase of the 
owner is admissible in evidence, for the purpose of showing the character 
of the possession. J,foorc v. J,foore, 350. 

10. A witness examined on the voir dire, and cxl,iiJiting an apparent interest in 
the case, may be permitted to show, by testifying fort her, that such apparent 
interest has been removed by writings or records, although not produced or 
present at the time. P,Jield v. Slllith, 3tl:l. 

11. \Vhere the cashier of a bank lias made an entry on the bank books, that a 
certain note lwd been discounted at a certain ti~ne, it is competent for him 
to testify that the entry was in fact but conditional, and made without 
authority, and that the note was not then disco11ntcd. 

Ticoaic Bank v. Johnson, 42G. 
12. When the verdict will necessarily charge oue, or will discharge him from 

a fixed liability, he is incompetent to testify in thu case; but where there is 
no fixed or certain liability, whether tho plaintiff rccovcrn or not, and his 
interest, if any, is contingent, a mere possibility that he may be charged, it 
goes to the credibility of the witness, and not to his competency. 

Blake v. Irish, 450. 
13. Testimony is inadmissible, th1lta witness, called hy the opposing party, had 

stated, "that he had lost his devotion; that he intended now to serve the 
devil as long- as he had served the Lord; and that he had a pack of cards 
which he carriPd about in his pocket and called them his bible;" it not being 
in conflict with any statement he had made. Halley v. Webster, 461. 

14. In estimating the value of a tract of land at a particular time, evidence of 
the value of other land, whether "in the neighborhood or more remote," and 
the value of particular portions of the land in question, as wf'll as the stlm the 
witnesses thought the whole tract might have brought," based upon the price 
at which lands in the same town were selling in the nnrket at the time," 
may be received as circumstantial evidence of the value. 

W11rren v. Wheeler, 484. 
15. Where the defendants, were sued on a note given by a partnership name, 

and judgment was rendered against them by default, a copy of that judg
ment is compeknt evidence, as a concession that a partnership existed be
tween them, in a suit against them as partners by a different plaintiff. 

Cragin v. Carleton, 4!12. 
16. The effect of judgments is never to he explained by para!; and surely not 

by the declarations of the parties to them, in opposition to what is obviously 
imported by them. lb. 

17. In an action against the indorser of a note, the maker, for whose accommo
dation it had been indorsed, without a release from the defendant, is an in-
competent witness for him. Southard v. Wilson, 4H4. 

18. If a party introduces a release, for the purpose of discharging the iutere,t 
of a witness, he must, ordinarily, prove its execution. lb. 

19. Where an interested deponent states in his deposition, that the party calling 
him, and in whose favor tlie interest is, has given l11m a rdeasc>, but no re
lease is produced, either at the time of the takiHg of the deposition, or at tha 
time it is offered in evidence at the trial, the deposition is inadmissiule. 

lb. 
20. In an action brnught hy a banking corporation, in the corporate name, if the 

defendant calls one of the stockholders of the bank as a witness, he may le
gally refuse to testify in the case. - SHBPLEY J. dissenting. 

lfank of 0/rltuwn v. Houlton, 501. 
21. The interest of the witness as a stockholdn may be proved by his state

ments on the voir dire, without producing any other evidence thereof. lb. 
22. To enable the jury to ascert:1in the amount of rent to be recovered for the 

use and occupation of a store for a certain time, it is competent for the plain
tiff to show what the premises had rented for in years immediately preceding 
the period in question; and also whc1t other similar tenements rented for iu 
the same neighborhood, at and about the same time. Fugg v. Hill, 529. 

23. Leases of the same store in former years to which one of several defendants 
was a party, are admissible in evidence for the same purpose. lb. 

24. And als,1 with the same view, it is competent for the plaintiff to give in ev
idence, for the consideration of the jury, that he requested the defendant to 
leave the store, and that if he continued in the occupation thereof, a certain 
rent would be expected. lb, 
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25. A deputy sheriff, who has given bond for tiie faitliful discharge of his du
ties, but who has beeu released by the sheriff from all claim by reason of any 
default alleged in the suit, is a competent witness for the sheriff in ah action 
against him for the default of the deputy. Rice v. Wilkins, 558. 

26. In an action upon a promissory note, an office copy of a deed made by the 
plaintiff to the witness, produced by the plaintiff for the. purpose of estab
lishing, with more certainty than tl,e witness was able to do it, the precise 
time when the note in question was indursed to the plaintiff; is inadmissible 
in evidence. Rollins v. Bartlett, 565. 

See BANK, 4. BILLS AN·D NoTES, 8. DoNATro CAusA l\foRTis, 4. DowF.R, 
5. EQUITY, 5, 6, 7. FRAUD, 1. INDORSER OF VVRIT. LARCENY, 1. 
MILITIA. MONEY HAD AND RECEIVF.D. PooR, 17. PooR D.i:BTORs, 
25. PRACTICE, 10, ll, 13, 15. W.n, I, 2, 3, 5, 6. 

EXCEPTIONS. 

1. A bill of exceptions from the District Court, under the provisions of the 
statute, cannot present legally to this Court, or call upon it to decide upon 
any other matter, than the opinion, direction or judgment of the District 
Court. Any errors or irregularities in the. proceedings, or brrors of the 
jury, are not and cannot be legal_ly presented, except through some opinion, 
direction or judgment of the District Court upon them, and on a matter 
not submitted to its discretion. State v. Somerville, 20. 

2. If an instruction of a District Judge be not perfectly correct, but the finding 
of the jury, upon a view of the whole case, as then presented to them, was 
correct, the party against whom such finding was, cannot be considered, in 
the language of the statute authorizing exceptions, as a party aggrieved; 
and exceptions, in such case, would not be sustainable. 

French v. Stanley, 512. 
3. That a District Judge refuses to order a nonsuit, on a trial, on account of 

the insufficiency of the plaintiff's evidence to maintain his suit, affords no 
ground of exception, it being merely a matter of discretion. lb. 

EXTENT. 

See LEVY ON J,ANDs. 

FEME COVERT. 

1. \Vhere the wife becau,e entitled to the premises, as heir at law, during her 
coverture, and her husband conveyed his life estate therein, and his grantee 
continued in possession for more than thirty years, the husband stiJl liv
ing; she may, after the decease of her husband, make an entry and recover 
the land. :Mellus v. Snowdon, 201. 

2. Thus, where the demandant, on the death of her fatber, in 1800, became en
titled to one fifth of the demanded premises, as an heir at law, she then'be
ing the wife of H. l\f. who soon afterwards conveyed "his right to the ·es
tate, and gave a deed of it in which his wife did not join;" and his grantee 
entered into possession, and he and those claiming under him, of whom the 
tenant is one, have since continued in possession·; and in 1832 the hus
band of the demandant died, and in 1840 she made.an entry, and brought 
this suit; It was held, that by the deed of the husband his grantee could 
hold his life estate; that the demandant could not lawfully enter or inter
rupt this possession during the life of her husband; that her rights were 
not barred by the statute of limitations; and that she was entitled to re-
cover. lb. 

3. But if the demandant and her husband had been disseised during the cover
tnre, they woulrl have had a right to enter immediately upon the disseisor, 
and from that time the statute of limitations would have commenced run-
ning against the husband, and against the wife also. lb. 

See CoNvEYA.NcE, 7. DoNATIO Cai;;s.1s MoRTis. DowER. 

FLOWING LANDS. 

See MrLLS, 
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I'ltACD. 
1. Fraud is, almost always, a matler of inference from circumstances. Direct 

proof of it can seldom be expcc1c>d. ConcC'alrncnt and disg-mse _are of1~n es
sential i1wredients in it. It cousisls in intention, which if ll(•fanous, will not 
be avowt~l; still it must be proved; and tlw question is, how shall it be 
proved. 'I'he answer is, by circumstan1i,,I evidence. A resort can be had lo 
none other. The demeanor of the p;irty impl1cakcl; tlw uat.ure, lPndcncy 
and effect of his acts are to he carefully (•xn,nined. A train of circ111n
stances, sornetirnC's mo~t• and sometimes J~,s~ 1ntill):11Ply contH'ctcd w!th the 
particular act to b,• prnvPd, rnay ue JJ"'s,•nfC'd. fro111 wl11ch i11fr•rc•11c,•s nHiy be 
drawn as to the obj Pct and dcsi~p1 of the persor~ eli;trg·pd with h;ivrng· corn-
mitted the fraud. /11,rrrsnll v. Barkr·r, 474. 

2, If one obtain goods by means of fraudulent representations, an_d thPn assign 
them for the benefit of his creditors, the assignee not hr•rng himself a cred
itor, and no creditor having aceepte<l the assi~p1111ent w!it'n thP assignee \\:as 
folly notified of the fraud, the property cannot then 1,c regardc? otherwise 
than as virtually in the hands of the assignor uud pcq;~\rntor_ of the fraud; 
and no rights can be subscqnently a,;quired by any of !us creditors by assent
ing to the assignment, adverse to him from wlwrn the goods were fraud-
ulently obtained. lb. 

See AsSIGN~IEKT, 4, 5. Iln.r.s ASD Non:s, 2. EQUITY, 2, 3, 6, 7. 
INDIAN, 2. LEVY ON LANDS, 4. 

GUARANTY. 
Sec STATUTE OF FRAUDS. 

HUSBAND AND WIFE. 

See bowErr. FE.\!E CovF.Iu. 

INDJA_.'1". 
1. 'That the defendrrnt was an Indian of the Penobscot tribe, furnishes no de, 

fence to an action upon a promissory note made by him . 
.lfurcl, v. Torner, 535. 

2. The slightest imposition, however, in obl:tining the note, would prevent a re-
covery upon it. lb. 

INDIC'I'i\IENT. 

1. To sustain, on demurrer, an indictment for erecting and coutinuing a public 
nuisance, ohstru.cting "Port]and harbor, situate and being bet,veen tlJc 
city of Portland and the town of Cape Elizabeth, and also wholly sit,uate 
and being in the county of Cumberland," it is necessary that it should 
allege, that the part of tho lrnrlwr in which tho obstruction was erected was 
within the bounds of tho eity of Portland, or of some other town; and the 
place where the erection was, must be described in a munnur that shall be 
certain to a common intent, and be a,·crred lo l,o within the countv. 

State I". Sturdi~ant. 9. 
2. An allegation in an indictment, for Prr•ctiug n nuisance, that the said ·s. at 

&c. "unlawfully, wilfully and injurinu.,ly did cn•ct, place, fix, put and set 
in the said harbor, and aneicnt rind couunon highway there, a cr'1·tnin part 
of a whrirf, it being a part ,!fa w!w1:f 01cncrl hlj //,c said 8. and kwnr:n by the 
name of Weeks' whmf," and has unlawfoll_y, &c. continued the sumo, is a 
defective and insufficient descriptinn of the lluisaucc. Jb. 

3. Where_ an indi'.:tment for double Yoting, 1rn,br the statute of 1821, c. 115, 
regulat111g eleetJons, alleges'' tlrnt the 11d.tab1t~rnts \vnre conven('d acconJjuu 
to tho constitution and laws of tlw tlt:ite in legal t"wn nwotin;; for 11i: 
choice of to\vn officers,'' it i~ not nee('s1'1ury nlsu to nllegC', "thal tlrn in~ 
habitants were s1unmoned l>y warrant from the ,ielcct1ucn duly a11d legally 
serve_d.'_' . . State v. Bailey, 62, 

4. Nor Is it necessary to arid, that the mhab,tants were assembled in town 
meeting to give in their votes, ballots, or lists for the persons to be voted 
~- a. 

5. It is not necessary !0 allege in the inJictment for tl,;s offence, that the ac-
cused was an elector entitled to vote at tlie rnectiug. Jb. 

VoL. vm. 71 
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6. In an indictment for causing a nuisance, under c. 164, § 7, of the Revised 
Statutes, it is not necessary to allege that the nuisauce was continued. 

·;. State v. Hull, 84. 
'·1. _In an inclictmrrnt under St. 1825, c. 312, for maliciously injuring a dwell

rnghouse, not having the consent of the owner thereof, where at the tima 
of the ccmmission of the offence, the house injured was not in the posses
sion of the owner, hut of a tenant at will under him, it may well be de-
scribed as the bousc of the tenant. State v. Whittier, 341. 

See Evrn~~c,:, 8. LARCENY, PRACTICE, 12, 13, 14, 15. VERDICT . 

• 
INDORSER OF WRIT. 

1. The return by an officer on an execution for costs, that he has made dili
gent search for property of the debtor in the exec•1tion, and cannot find 
any within his precinct, is conclasive evidence, that the dnbtor had no 
property within that precinct, in scire fadas against the inrlorser of a writ. 

Craig v. Fessenden, 34. 
2. Proof either of avoidance or of inability, is sufficient to render the indorser 

liable. Tb. 

INFANT. 

See MILITIA, 5, 6. 

INSOLVENT ESTATE. 

1. No action, commenced after the insolvency, on a demand which does not 
come within the exceptions in the statute, can be maintained against the 
administrator of an insolvent estate, unless the claim has been previuusly 
laid before the commissioners. Dillingham v. Weston, 263. 

2. "VVhen an action is commenced against the administrator of an insolvent es
tate, on a claim which does not come within the exceptiuns in the ~tatute, 
and which ha;; not been laid before the commissioners, it is not necessary 
that the objection should be taken by plea in abatement, but it may be done 
by plea in bar or brief statement. lb. 

INSURANCE. 

See AoTroN, 3. 

JOINTURE. 

See Dow1rn, 6, 7, 8. 

JUDICIAL TENURE. 

See MuNICIPA.L CorJRT OF BANGOR, 1, 2. 

LANDLORD AND TENANT. 
1. Where the premises have been occupied without the knowledge or consent 

of the owner, the state of landlord and tenant does not exist between him 
and the occupant; and an action for use and occupation cannot be si,stained. 

Cu,·tis v. Trent, 525. 
2. It is, however, competent for the parties to waive the tort; and if the tort be 

waived by the:::1, the owner may have his remerly in assumpsit. lb. 
See TENA.NT AT "VVILL. 

LARCENY. 

1. In an indictment for larceny, proof that the person alleged· to have been 
the owner had a special property in the thing, or that he had it to clo some 
act upon it, or for the pnrpose of conveyance, or in trust for the beuefit of 
ariother, would be sufficient to support that allegation in the indictment. 

Sta.te v. Some1·ville, 14. 
2. The legal possession of goods stolen continues in the owner, and every 

moment's continuance of the trespass and felony amounts in legal consid
eration to a new caption and asportation. And therefore it was held, that 
if goods were stolen before the Revised Statutes took effect, and were re
tained in the possession of the thief until after they came into operation, 
he might be indicted and punished under those statutes. lb. 



A. TABLE, &c. 587 

LEVY ON LANDS. 
I. "\Vhen land is attached, and tl,c attachment is preserved, and the execution, 

issued upon the judgment recovered in tlrnt suit, is legally levied on it; 
such levy operates as a statute conv.,yance of the land at the time of 
making the attacl,rncnt, and places ti,,, creditor in the same positinn, as if 
the debtor had conveyed to him for value at the time of making his 
attachment. .Nason v. Grant, 160. 

2. When there proves to be an unrecorded mortgage of land attached, the 
proper course is to levy upon the fee, aud nut to sell the equity, if the cred
itor is entitled and iutcnd,; to take t!ie estate against tlie claim of the mort-
gagee. lb. 

3. The title acquired by the levy of an execution upon land, is not impaired, 
should it be shown, that the execution was issued up0n a judgment recov
ered by one of two payees of a note, and it did not appiear lww he became 
entitled to recover the judgment in his name alone. Crafts v. Ford, 414. 

4. Where a prior deed from the dehtor to a third person, of the premises levied 
upon, is fraudulent as to the title of the execution creditor, even if such 
fraud,Ilent grantee can object to any informality in the levy, it is good 
against him, where his objection is, that both t!1e debtors chose an appraiser, 
when the land was the sole property of one of them. lb. 

LDlITA TIO NS. 
1. At the foot of a promissory note, at the left of the signatures of the promis

ors, was a memorandum that interest had been P'tid to a certain day; and 
below this memorandum, were written these words," Attest J. S. B.,'· all 
being in his handwriting, liut the signatures o/ the promisors. This does 
not bring the case within the exception of the statute of limitations as a 
witne8scd note. Fryeburg Parsonage Fund v. Osgood, 176. 

2. A payment of interest, indorsed on a note, which payment was made within 
six years before tlw commencement of the suit, although for a year's interest 
which had become d11e more than six ye:trs beforn that time, is sufficient to 
t:tke the case O11t of the operation of the statute of limitations. lb. 

3. In an action against an otlicer fur neglect of duty in not attaching real es
tate upon a writ, as lie was directed to do. and might have done, sufiicient 
to fully satis(y the judgment afterwards rend<'red, wl,cn•by the creditor lost 
a part of his rlebt, it was hc.1d, that the statute of limitations commenced 
running from the time of the return of the officer upon the writ, or of its 
ret1un into Court, and not from the time when it was ascertained by the 
judgment and levy upon the property attached, that it was not sufficient to 
satisfy the judgment. Betts v. Norris, 314. 

4. To take a contract out of the operation of the statute of limitatiom, it is 
not necessary that the admission of indebtedness slwuld be in any very 
precise or set terms. It is snificient, if the evidence be such, that it can 
satisfactorily be deduced, that the party to be charged meant to be under-
stood, that he owed the debt. Dinsmore v. Dinsmore, 4.J:3. 

5. Nor is it necessary, that the precise amonnt d11e should have been named by 
the prrrty to be charged in his acknowlc,dgrncnt. [t is quite sutficir,nt, if 
he admits an amount to be due nearly approxi,uating to the amount claimed; 
and the precise amount may be proved aliunde. lb. 

6. A new promise, made by one of two joint and several promisors, will take 
the case out of tho operation of the statute of limitations as to both. lb. 

See ENTRY, RIGHT OF. FEME Covr.RT. 

MILITIA. 
1. Where there is a battalion of artillery in one of the brigades of a division, 

commanded by a major, the brigadier general has no power to grant a war
rant to a sergeant of one of the artillery companies. 

Folsom v. Perkins, 166. 
2. To maintain an action to recover a fine of a private for neglecting to per

form niilitia dL1ty, the clerk must show that he had a legal warrant as ser-
geant at the time of his appointment as clerk. lb. 

3. The acquiescence of the commander of the battalion, by remaining silent 
on the subject for a year, will not make valid a sergeant's warrant, which 
had been illegally issued by another person. I!,. 
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4. If the clerk be not legally authorized to comn,encc the snit, the commanding 
officer of the company is not authorized by the st. 1837, c. 276, to come in 
and prosecute the same. lb. 

5, For all the purposes connected with the performance of militia service, 
minority ceases at the age of eighteen ; and therefore a per~on between the 
ages of eighteen and twenty-one is liable to the penalty Incurred by un
necessarily neglecting to.appem- at a company trnining. 

• · · Porter v. Shcrbu,·ne, 258. 
6. The enlistment of one over eighteen and within twenty-one years of age, 

into a volunteer company in the militia, without the consent of his parent, 
mru,ter; or guardian, is binding upon such infont. lb. 

7. If 'the soldier does not himself8ign the book of enlistment, but gives another 
person 'the right to do it for him, by whom it is done, and he afterwards per
forms duty in the company; the enlistment will be regarded as binding 
upon him. lb. 

8. Where the record does not show tbat any question was made, in relation 
to notice to the commanding officer of the standing company, of the en
listment of the soldier into a volunteer company, before the justice, or was 
decided by him; and does not show that there might not have been other 
facts proved in the case and not inserted in the bill of exceptions; the ob-
jection cannot be taken in this Court for the first time. · lb. 

9. A soldier is subjected to the forfeiture forneglecting to perform militia duty 
only, when the mode of notifying 1,im pointed out by the statute is fol-
lowed. . Bean v. Sherburne, 260. 

lO. If a soldier becomes informed of the time and place of parade of the com
pany by being ordered to notify others, this is n_. ot sufficient to render him 
liable to the payment of a fine for non-appec1rance. lb. 

11. Wh.ere the order is" to warn and give notice to all the non-commissioned 
P.flicers and privates in the compnny, a list thereof being hereunto annex
ed," the latter words restrict the former general words, and limit them to 
the names borne upon the list. lb. 

i2. 'l'he officer enrolling soldiers in a militia company is presumed to have done 
his duty; and if the Roldier would deny tbat he was eighteen years of age, 
by the St. 1834, c. 121, § 23, tbe burthen of proof is on him to show that 
he was not eighteen. Thorn v. Case, 393. 

13. If it appears by the record, that tl,e enrollment of tl,e sol<lier was made prior 
to his IJeing warned to do the service, it is sufficient, althougll the precise 
day of the enrollment may be left uncertain. lb. 

14. If the time and place of the meeting of the company are stated i11 the notice, 
and it is handed in due time to the soldier hy the person directed to warIJ 
him, the not.ice is good without any other date. lb. 

1 p, In !!I) actio11 to recover a fiue, if the fact does not appear by the record, it is 
11ompetent to proye by parol evidence that the defendant did not meet at 
ihe time and place ,tppointed. lb. 

16. Where a record is required by the militia law to be made and kept as an 
_official act, the record is sufficient evidence of the facts stated .therein, 
\fithout prod~cing the origiual minutes from which it was made. lb. 

MILLS. 
1. ,yhen land has beeu flowed by means of a dam erected for the use of a 

watermill; while the owner of the land suffers no damage, and can there
fore maintain no suit or proc8ss, or in any way prevent such flowing, he 
,cannot be presnmed to have granted, or in any manner to have surren,Jered 
or relinquis~ed any of his legal rights; and no prescriptive right to flow 
his lands without payment of damages can be acquired against him. 

Nelson v. Butterfield, 220. 
IJ. Bnt where damages have been occasioned by the flowing, and tlie owner of 

tl)e lancl flowed has bad the power to nrnintain a process to recover them, 
/l prescriptive right to flow the land without payment of damages may be 
;ic!J_µjred. lb. 

',3. If ·.a dam be erected which rntains the water of a pond and causes it to over
flow the lands of others, but no mill is carried by the fall of water 
thus c;r_eated; and suc!1 dam is only necessary to raise and prnserve the 
water for the use of mills, lower down on the stream and carried by other 
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waterfalls, at certain times when the water usually flowing in the stream 
has become diminished; the only rcmcily is hy proceedings pursuant to the 
statutes for the support anti regulation of mills. lb. 

4. One who is neither the o\\·11cr or occu1"rnt of a watermill for the use of 
which the water has been rai::wd or eo11tirn1cd, uor tho owner or occ,1pant 
of the rnilldam, is not liabli, to the o\\·ni,r of the luntl flowed, although he 
may be bencfitu,l by the flow of the \l'alt'r. lb. 

5. If a blacksmith•s shop in which the lwllows is ,.-orkcd by a ,Yaterfall, can 
be considered a mill, yet if tl1cre is only a rigl,t tu 11s0 the water for that 
purpose at the will of tbo owners or occupants of the darn, and at snch 
times and Ufl(lcr such restrictions as they m"y please to prescribe, the owner 
of such shop is not liable to tl,c paynicnt of' damages for the flowing of the 
water. It wonld not be a n,ill for whose use the water was either raised or 
continued. lb. 

6. In a complaint under the statute to reco\'cr damages to land, occasioned by 
its being flowed by a dam erected for the use of mills, tl,e question whether 
the complainant has S1\ff'c1·!!rl any danwgrs, is to be determined only when 
lhe a,nount of damages is under consideration. lb. 

l\IONEY HAD AND RECEIVED. 
1. In an action for money had and reeci,·ed wherein the phintiff claims to re

cover the price of a quantity of his bark, alleged to lrn.-e been taken and 
sold by the defendant, it is only necessary for the plaintiff to prove, that the 
defendant had taken and sold his bark, and received payment tlicrcfor, with-
out showing that such payment was in money. Hatlwway v. Burr, 5G7. 

2. \Vhere the proof is, "that the defendant said lie had sold the bark," it is 
not for the Court to decide whether p:1yment h,id or had not been made 
therefor, upon the mere consideration of the legal meaning and effect of the 
word, sold; but the question shonld he submitted to the decision of the 
jury, who would also rcg:1rd the attending eircumst<1m:cs am! other facts in 
the case. lb. 

3. And if in taking and sc !ling tho hark the defendant acted as the agent of 
others, it will not be pn•su111cd, without proof; that the rnoll<'V had been 
paid over to the principals, u:des,s fro"' the uature of the busi"uess, or the 
usual course of transacting it, it would he expected that payment would be 
made to the principal, and not to the agenL lb. 

l\IORTGAGE. 

I, Prior to the late statutes concerning registration thereof, mortgages of move
ables were inoperative against attaching creditors, unless accompanied by 
a delivery ol the pruperty mortgaged, either actnally or symbolically. 

Goodenow v, Dunn, BG. 
2. Ships and goods at sea have, sometimes, been cousidcred as exceptions to 

the general rule; in regard to which tho delivery of' the munirnents of title 
are allowed to be sufficient till act11al possession can be taken; which must 
be done when it becomes practicable, or the con,-eyance will ho void 
against creditors. lb 

3. The mortgage of a ship, on the stocks, raised and building, to be built and 
completed afterwards, as security for advances ma<lc ;1nd to be made, with
out actual possession or delivery, is not av:iilabk, by way of l1ypothccation, 
ao-ainst attaching creditors. lb. 

4. 'l'i'he mortgagor of lands has no right to lrn.vc a part of the mortgaged premises 
under any circnrnst'lnces, ,,stirnated in payment of his debt, with a view 
to the redemption of the residue. Spring v. Haines, 126. 

5. A foreclosure of a mortgage caunot take place us to one part of the mortgaged 
premises, and not as to the residue. If the mortgagor has a right to redeem 
anv part, he has a right to redeem the whole. lb. 

6. Aiid so long as the mortg:1gor is suffered to remain in possession of any part 
of the mortgaged premises, his right of redemption to the whole will con-
tinue. lb. 

7. Where a mortgage of lands was made to S. F. and wife, during their lives 
on condition that the mortgQgor should " render and deliver unto the said S. 
F. and wife, and survivor of them, one third pnrt of all the produce, which 
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may be raised on said farm, for and during the said term annually, or support 
and nrnintain the said S. F. nncl wifo, whichever way they or either of them 
may elect, on said farm for sai,l tnm ;" - it was held, tlrnt the mortgagor 
was entitled to the pos:;cssion Ulltil tho condition should be broken. 

LumJJ v. Fvss, 5.MO. 
8. The mortgagor, therefore, in s111;h case must be considi;re<l as tho actual ten

ant of the freehold, althou1sh hi,, ri1sltt to the possession was liable to be de
feated by a failure to perform the duties rerp1ired of him by the condition. 

lb. 
!.l. '\Vherc the mortg□ 1sor of real estate appointed an agent to act for him in re

ceiving the rents from the ten rnts, and b<:fore the rents had accrued, the 
mortgagee notified tho agent to pay the rents, when collected, to no one 
but himself, this w:is hclJ to be a termination of the tenancy at will of the 
mortg:1gor, and renden~d tlie rigent r1rcountaUle to the rnortgngPe for the sub
sequently accrning rents recci ,,cd by him; an<l liaLie to be charged there-
for, as trustee of the mortg:igee. Croshy o/ al. v. Harlow o/ als. 4U!.l. 

10. And if the mortgagee bring a ,mit against the mortgagor and summon such 
agent as his trustee on account of tl,e money thus ree.eived for rent, the 
agent holding the money for the plaintiff and not for the defend111t, will be 
dischargrd as trustee. ft,. 

11. A mortgagee in possession cannot be charged for rent by the mortgagor, so 
long as the premises mortgaged remain unrc<lcemed; unless tliere be a 
special ao-reement between the parties to tho contrary. 

" Wteks v. Thomas, 463. 
See AcT10N, 2. CoNVEYANcE, 8. LEVY oN LANns, 2. 

MUNICIPAL COl'RT OF BANGOR. 
1. It seems evident, that the framers of the Constitution of i\Tainc, when pro

viding for the continuance in office of "judicia,l officers," had in view those 
who to a general intent and purpo:;n ,vere sueh, anJ not those \vbo ,vere in
cidentally.and casnally entrusted with some attribute of judicial character. 

Norri:son Y • • WcD011ald, 550. 
2. The Recorder of the i\Iunicipal Court of the city of Bangor was not, in the 

sense contemplated by the constitution, a judicial officer; aud therefore 
might be removed from office Ly the Governor and Conncil. lb. 

3. The Municipal Court of the cit:, of Bangor is a court of record. lb. 
4. The power to commit for contempts of Court is incidental to all courts of 

record. lb. 
5. When a person has been dnly removed from the office of Recorder, and an

other has been appointed in his stead, the person so removed commits a 
contempt of Court by persisting:, after full and authentic information that 
he had been so removed, to exercise the duties of the oflice; especially after 
having been ordered by the Jud;~e to desist therefrom. lb. 

6. In such case the Judge has jurisdiction of the subject matter of a commit-
ment. Ih. 

7. An action ,viii not lie against a Judge of a court of record for any act done by 
him in his judicial character, in a matter within his jurisdiction, although 
in the discharge of the duties ot his office there may have been an errone-
ous judgment, or an illegal commitment. lb. 

NEW TRIAL. 
See PRACTICE, 16. VERDICT, 2. 

NONSUIT. 

See E:xcEPTioNs, 3. 

NUISANCE. 

See INDICTMENT, 1, 2, 6. 

OFFER TO BE DEFAULTED. 
By an offer to be defaulted the cause of action rnnst be regarded as confessed· 

and such offer under the statute, is equivalent in its effect, in that particu!a!, 
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to bringing money into Co_urt U?nn the common rule, which has ever been 
considered as leavin<T nothm1; 10 controversy but the quantum of th€' debt 
or damage, which th~ plaintiff is entitled to recover. Fogg v. Hill, 529. 

OFFICER. 

I. As a general rule, if property be at'.ached, and it turns out not to have been 
the property of the debtor, at the turn, of the attachment, the officer mak
ing it is exonerated from his liability to have it fonhcoming on the exe-
cution. French v. Stanley, 512. 

2. Whether this should extend to a case in which the officer, of his own mere 
motion, bad knowingly attached property not belonging to the debtor, may 
possi~ly be questioned. But hows,ver that may be, it is incumbent on the 
officer to show, that the property actually attached was the property of one 
other than the debtor. lb. 

3. If there be an actual attachmP-nt, and it is immediately abandoned, it be
comes a nullity, and must be c·onsi<lere,l the some as if none had been made; 
and therefore a return, in snch case, tlrnt one 1a<l been made, would be in 
snbstance a false return. lb. 

4. Where there is no other evidence of the value of the property attached, in 
an action against an officer for refusing to deliver the property to be taken 
on the execution, than what is contained in his return of the attachment, 
that mnst be deemed to have been its true value. lb. 

5. If the officer sets up in defence, that the property attached was not the proper
ty of the debtor, and the evidence fails to show that the property returned 
as attached did not belong to the debtor, although it might induce the jury 
to believe that no property was in fact att~ched, when tl,e officer returned 
that there was; proof of the insolvency ot the debtor will not reduce the 
amount of damages to be recovered. lb. 

6. If an attorney, who has received merely general orders to secure a demand, 
delivers the writ, with written orders thereon to attach sufficient property, 
to an officer for service, and at the same time gives verbal directions to the 
officer to attach certain property, and to t~ke therefor the receipt of a per
son named, such office;· cnnnut be holdt:11 to produce the property attached, 
to be taken on the execution, if he h:is acted in accordance with the direc-
tions thus given. Rice v. Wilkins, 558. 

7. And such directions are not disobeyed, should the officer, in the receipt of 
the person named, reqnire him to deliver the property attached "on demand 
after judgment." lb. 

See LIMITATIONS, 3. lNDORS:SR oF 'vVRIT, 1. REPLEVIN. 

PARTITION. 
See DEVISE. 

PARTNERSHIP. 

l. Where a partnership was formed between J. P. B. and H. C. wherein it 
was stipulated that the rartr,crship should he specid; that H. C. should 
be the special partner, alld should. contribute a certain sum "as capital 
to the common stock for carrying on the business," which was to be con
ducted in the name of J.P. B. & Co.; ~nd the mm was paid in and invested 
in goods, and the goods were solJ and other goods purchased iri their place 
with the proceeds of the sales; it was held, that whether the partnership 
was to be considered as a special 0ne nnder the statute or as a general one, 
the goods became partnership property, the partnership becoming debtor to 
the partner advancmg the capital to the amount advanced. 

Bradbury v. Smith, 117. 
2. An action cannot be maintained by the members of a firm against an officer 

for attaching goods belcnging to tlrn £;·1:1 on a nrit against one of the mem-
bers for his separate delit. lb. 

3. If an instrument be executed by on.e of a cupartnership, in the name of the 
firm, and one seal only is affixed, and this by the consent of the other, or if 
there be a subsequent ratification, which may be proved by parol, it is suffi-
cient to bind the firm. Pike v. Bacon, 280. 
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4. A note, given to J. I'rI. P. and J. W., who were copartners in the purchase 
and sale of lands, as the consideration of n deed of certain land, was in
dorsed by one of them by the partnership name of P. & vV. by the prior 
consent of the other who was not then preseut, in payment of a debt due 
by them; and it was held, that the note was legally indorsecl anr1. transfer-
red thereby. Dudley v. Littlefield, 418. 

5. Where a note \vas signed by one of two copartners in tnde, by the name 
of their partnership firm, and given as the consideration for the purchase ot 
real estate, conveyed to both by his procurement, to which the other had 
never assented, and of which he had no knowledge until afterwards, and 
this transaction was wholly out of the line of their business, and known 
to be so by the payees; but subsequently this partner, in his own name and 
under his own han,l, joined with the other in a bond to a th\rd person, stip
ulating to convey the same land on the performance of certain conditions, 
and at tile same time disclaimed any interest therein, avowed that he did it 
only for the benefit of his copartner, and declared that he would never par
ticipate in the profits thereof; it was heltJ,, that he had so confirmed the 
doings of his partner, as lo be holden on the note. lb. 

6. Where a note, given in the name of a partnership, was indorsed for a val
uable consideration beforn it had become payable, and the indorsee had no 
other knowledge of its origin, than that it was given for land purchased, it 
was held; that this was not sufficient notice to him, that the signature of the 
partnership name had been uuauthorized. lb, 

See EvrnENCE, 15. 

PLAN. 
See EvrnENCE, 3, 

PLEADING. 
See INSOLVENT EsTATE, 2. PRaCTICE, 4, 7, 8. 

POOR. 
1. Wheh a person leaves a town with the intention to go to another place and 

purchase a lot of land ahd settle there, the latter pince does nut become his 
dwelling and home, tinder the fifth mode of gaining a settlement by the act of 
1821, c. 122, unless that intention is canied into effect by having his dwell
ing and home actually established there before its incorporation into a town. 

Gorham v. Springfield. 58. 
2. Such residences or homes as are referred to in that statute, may be aban-

doned, and a period elapse before new ones are acquired. lb. 
3. A person livi11g on a plantation and having his home there at the time of its 

incorporation into a town, prior to the Massachusetts settlement act of 1793, 
c. 34, thereby acqnired a settlement in such town. 

Fayette v. Heb,·on, 266. 
4. Where it was proved, that a notification, stating the facts in relation to a 

pauper, as required by the act for the settlement and relief of the poor, 
St. 1821, c. 122, § 17, and properly directed to the overseers of the town 
where his settlement was alleged to be, was put into the postoffice on a 
certain day, and did arrive at the postoffice in the town to which it was 
directed, and was actually received by the overseers, but the precise.day 
did not appear; it was held, that in the absence of all other evidence, the 
presumption of law was, that the notice was received in due course of mail. 

.9ugustci v. Vienna, 298. 
5. The arrival of the notice at the postofiice in the town to which it is direct

ed, is made by the St. 1835, c.149, equivalent to a delivery to the overseers, 
and the two months within which an answer is to be returned back, com-
mence from such arrival of the notice. ][;. 

6. It is not necessary that the postage on the letter in which the notice is sent, 
should be paid by the town sending it. lb. 

7. After two years from the time a notice is given, where no judicial decision 
respecting the settlement has been had, and where no action, or process, is 
pending between the parties in relation to it, such notice becomes wholly 
inoperative, and cannot afterwards vary the rights of the parties. lb. 
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8. The occupant of an estate of which he has a freehold, for the term of three 
years successively, of the clear yearly income of ten dollars, docs not there
by acquire a settlement under tlrn Massachusetts settlement ;1ct, St. 1793, c. 
34, if, <luring tho time, he has received rclil'f from tl,e town as a pauper. 

Freeport v. Sidney, 305. 
9. The yearly income, under that statute, is to be ascertained by deducting all 

expenses to which it might necessarily and legally be subjected; and must 
be valued as if the property had been subjected to taxation, when the for
bearance to tax it had been on account of the poyerty of the occupant. 

lb. 
10. By the statute of 18:39, annexing a part of the town of Dearborn, with the 

inhabitants " having a legal sc!tlcment" on the territory set off, to the town 
of Belgrade, such were intended, as were entitled to support and relief 
from Dearborn, in case of their falling into distress, whether residing on 
the territory at the time of tho annexation, or renwved therefrom without 
having acquired a settlement in any other town. 

Belgrade v. Dearborn, :3:34. 
11. And by the settlement act of 1821, c. 122, upon the division of towns, 

those having a legal settlement therein, and who were absent therefrom at 
the time of such division, have their settlement in such town as the part 
they dwelt upon shall have fallen into. lb. 

12. Where a person had originally acquired a settlement by living within the 
part of Dearborn which was not annexed to Belgrade, but had removed into 
the part which was annexed thereto, and lived several years, and there 
<lied, and bis family continued to reside there until the annexation took 
place, being supported as paupers; it was held, that the family had their 
settlement in Belgrade. lb. 

13. Domicil depends on residence and intention ; Loth arc necessary to consti
tnto it; and where it is once fixre<l, it is to continue until a determination 
to reside elsewhere has been carried into effect. Wayne v. Green, :357. 

14. And in determining the intention of all individual, when he may move 
from one place to another, the character of his home, his mode of life, !,is 
habits, and his disposition, may appropriately Le taken into consideration. 

lb. 
15. To acquire a settlement by rcsid~nce in a particular town, the person must 

actnally have resided there continuously for the space of five years, 
intending to make that his home and place of residence. Occasional ab
sences, however, from there, for short periods, during tlie time, without any 
intention of taking up his abode elsewhere, or of abandoning his resi
dence there, would not interrupt the running of the five years necessary to 
gain a settlement. But if during any part of the fi vo years, he had dc,
termined to abandon his residence, and !tad actually carried !,is determin
ation into effect, for ever so short a period, it would prevent his g'.1ining a 
settlement. lb. 

16. \Vhere a notice in writing respecting paupers is sent by tho overseers of one 
town to those of another by rnail, under tho provisions of St. lt3:Jr;, c. 14!l, 
(Rev. Stat. c. 32, § 44,) it is not necessary that the postage of the notice 
should Le paid by the town sending it. .lltltcns v. Brownfield, 443. 

17. And where a notice, thus sent Ly 1nail, arrived at the town to which it was 
directed, but the overseers declined to take it, and it was sent to the gen
eral postoffice as a dead letter, no copy thereof 1"1ving been retained by the 
overseers sending it, it was held, tlrnt it was competent to prove the con-
tents of the notice by parol. J/1. 

POOR DEBTORS. 
I. The Statutes of 183:5, c. 1%, and of 18:36, c. 245, for tlic rnli<"f of poor 

debtors, wern rnpealed Ly the Revised Statutes. J1lorse v. Hice, 5:l. 
~2. After the Revis<',! Statutes worn in force, the oath to lie l>tken Lv a dcl,tor 

arrested on execution, is that prescribed in the Revised Statutes, t 148. 
1/J. 

3.Therefore where a debtor had given a bond, before the Re, ised Statutes 
were in force, to cile the creditor, submit himself to an examination ,md 
rake the oath provided in the poor debtor act of 1836, c. 245, within six 
months; and where the oath was to be taken after the Revised Statutes 

VoL. vm. 75 
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were in force nncl within the six montbs; it was held, that the forfcit~,re 
of the bond was saved, by the debtor's taking the oath prescribed in tho 
Revised Statutes, c. 14tl, instead of that provided in the St. fo;J(j, c. 245. 

lb. 
,J. The substitution in s1Jch case of tlrn o:ith prescribed in the Revised Stat

utes, c. 14i:i, for that iu the St. of 1:":Hi, c. ;!45, is not an unconstitution;,l 
""t. 1/J. 

5. The poor debtor's oath must l,c administered within ,ix months from the 
date of the bond, or the proceedings will not fornisb a legal defence to '111 

action on rr poor debtor's bond, or afford the dcfonda1Jts any protection. 
Longfellow v. Scammon, 1C8. 

6. Ily the provisions of the poor de litor act of 18:3!), c. 412, the oath shoul,; !lot 
be administered to the debtor, who has on his examination disclosed "any 
bank bills, notes, accounts, bonrls, or otl10r chose in action," until he has 
performed all the duties which 1hc statute requires of him, one of whieli is 
to choose an appraiser, "to appraise off sutlicicnt property thus disclosed 
to pay the debt." Harding v. Butler, Hll. 

7. And in such case, where the debtor is not entitled to have the 011th admini3-
tered, if the justices proceed and administer it, it is illegally taken and 
wholly inoperative, and will not be considered as a performance of the con-

. dition of the bond. lb. 
8. And if the parties, in the suit upon the bond, submit the case for decision upon 

an agreed statement of facts, w l,ich docs not show that an appraisement 
was made, such agreement must be presumed to state all the facts material 
to a correct decision of the case; and the Court cannot imply that any ap-
praisement was made. lb. 

9. All prior statutes for the relief of poor debtors, were repealed by the Re-
vised Statutes. Barnard v. Bryant, 206. 

10. If the time fixed in the notice for the examination and disclosure of the 
debtor, and for his taking the poo~ debtor's oath, was after the Revised 
Statutes went into operation, the proceedings should conform to those 
statutcs tlHoughout; the creditor has the right to select one of the justices, 
and the debtor has no right, in any event, to select more than one. lb. 

11. And if in such case the creditor claims the right to select one justice, and 
it is denied to him, and two justices, both selected for tho purpose by the 
debtor, proceed in the examination and administer the oath, the proceeding 
is cora,n non judicc and void. lb. 

12. In a suit upon the bond, where such proceedings only arc relied upon as a 
performance, the defendants have not the right to have the damages assessed 
by a jury, in manner provided in tl,e Revised Statutes, c. 115, § 78, but 
judgment is to be rendered in conformity to the provisions of the Revised 
Stat11tes, c. 148, § 3!). lb. 

13. A poor debtor's bond must be executed by the deutor as well as by the sure-
ties, or it will not be a good statute bond. Howard v. Brown, 385. 

14. Nor will it be a good statute hond, unless the penalty be to the uruount re-
quired by the st!Llutc. lb. 

15. I3ut although the hond may not be signed by the debtor, or the penalty may 
be less than for double the amount of the debt, interest thereon, costs and 
officer's fees, still it may be a good Jiond at common law, and may be en-
forced as such. lb. 

16. In snch case, unless the law be altered by tbe Revised Statutes, the 
amount of damages is to be determined by the Court. JI,. 

17. HoweYcr, if it he erroneously put to the jury to determine the amount 
of damages, and they are right in their estimation, a new trial will n0t be 
granted on that account. · lb. 

18. \Vhere judgment is rendered for the amount of the penalty of the bond, 
being sufficiently large to carry foll costs, and execution issues for a mere 
nominal snm as damages, the plaintiff is entitled to full costs. lb. 

19. If a poor debtor's bond, given since tlie Revised Statntes were in force, be 
not taken for precisely double the amount for which the debtor stood liable, 
it is not a statute bond, and is good only at common law. 

Barrows v. Bridge, 398. 
20. If it be shown by parol proof that a poor debtor's bond was in fact executed 

on a day subsequent to its date, the obligors are, for the purpose of making 
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a computation of the time of performance, bound by the date of the bond 
and the recital of the day of arrest. Wing v. Kennedy, 430. 

21. \Vhere the surety in such bond di,l not read it, and was truly informed of 
the date of the bond and of the day of the arrest of the delitor, but was 
misinformed as to the time when by its terms the conditions must be per
formed, and where there was no fraudulent design, he cannot ue relieved 
from his liability by the terms of the bond. lh. 

22. In an action upon a po0r debtor· s bond, made pri0r to the statute of 1839, 
c. 366, it was held, that if it appeared th1t the justices, who n<lministered 
the oath to the debtor, had acted only in pursuance of a citation issued 
on an application made directly to the magistrate by the debtor, instead of 
from the prison keeper as the law then required, that they had no jurisdic
tion of the matter, and that their proc~edings would have been illegal and 
void, if the legislature had not interposed by that statute, and given to 
the defendants the right to have the action tried by a jury, to ascertain the 
amount of loss actually sustained, if any, as the mearnre of the plaintiff's 
damages. Neil v. Ford, 440. 

23. On such trial, if it be shown, that the oath had been administered by the 
magistrates, it is still competent for the plaintiff to prove, "that at the time 
the oath was administered to the debtor, there was personal property, money, 
debts, credits, or real estate belonging to the debtor in the hands of his sure
ty on tbe bond, sufficient, in whole or in part, to pay the execution referred 
to in said bond." lb. 

24. The conditions of the bond, given under the provi~ions of the St. ]835, c. 
] 95, § 8, to liberate a debtor arrested on an execution from imprisonment, 
should require performance within six months from the time of the arrest or 
imprisonment. Ou,hman v. Waite, 540. 

25. If the bond given by a debtor to procure his release from arrest on an exe
cution, recites the day of arrest, and bears date on the same day, the dehtor 
and his sureties are bound uy. the elate of the bond and recital of·the day of 
arrest. Paro! evidence is therefore inadmissible to show that the bond was 
in fact executed on a subsequent day. lb. 

See PRAcTrc E, 1. 

PRACTICE. 
J. If there be an omission in the oath, required by the poor debtor acts to au

thorise the arrest of the b0dy of the debtor, of the words, "establish his 
residence beyond the limits of this State," and of the words, "that the dernand 
·in the writ -is, or the pi·incipal pr,rt thereof, due him," and there be no other 
words equivalent thereto, the arrc.st will not Le regarded as a service of the 
writ, but is illegal, and the plaintiff can derive no advantage from it . 

• ,Jaine Bank v. Hervey, 38. 
2. \Vhere an action is entered in Court without a service of the writ, the de

fendant may voluntarily appear and take upon himself the defence; and 
by a general appearance he becomes a party to the suit, is regularly in 
Court, and authorises it to state that fact upon the record, and upon proper 
proof from the plaintiff, to render judgment against the defendant, unless 
in accordance with its rnles of practice l,e can make a legal defence. lb. 

3. A general appearance to the aetion cums all defects in the summons and 
service; but a special one for the purpose of taking advantage of defects, 
is not attended with such consequences. lb. 

4. But a general appearance will not depriYe the dBfendant of the benefit of the 
rules of Court; and he may still, within the rules, plead any matter in 
abatement. lb. 

5. \Vhenever it bAcomes apparent on inspection, that the Court has no juris-
diction, it will at any time stay all further proceedings. lb. 

6. The rules of the District Court must govern its practice; and if a plea in 
abatement, by its rules, is filed too late, it cannot be received. lb. 

7. If the dd'endant enter a general appearance, wl,cre tl,e Court has jurisdic. 
tion, the ac,tion will not be dismissed on motion for any defect in t!Jc ser. 
vice of the writ, if made after it is too iate to plead in abatement. lb. 

8. While the Cuurt would act upon it, as a general rule of practice, that a mo
tion to q'lash for defects apparent on the inspection of the record, if not made 
within the time required for filing a plea in abatement, should be overrul~d, 
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there may be exceptions to the rnlc; snch for instance as where the plain
tiff withholds the writ until after the time for filing a plea in abatement had 
elapsed. lb. 

(). "\Vhcn the Judge, prnsiding at the trial, fully, dearly and correctly states to 
the jury in what a disscisin co11sists, and what is necessary to constitute it, 
lie properly leaves to the jury to determine whether, upon the facts proved 
a disscisin did, or did not, take p.acc. Duun v. Hayes, 7(i. 

10. lVhcrc a Judge, in Iii:; di:_;;:cretioJJ, gnrnts a corr:1nissio11 to take a deposition 
in term time, because the ,vitneH; is aliout to go out of the State, ,:vith the 
express reservation that tlte aJ,11ission of the ckpositiou shoul,l be subject 
to the discretion of the Court, he lrns the power to reject the deposition 
when offered in evidence. Stinson v. W11/kcr, 211. 

11. Although it is the duty of the Court to put n construction on the language 
of a contract, wh,m it has already been ascertained what the terms of it are; 
yet when many facts and several conversations at different times, testified 
to bv several witnesses, are in evidence to prove the contract, and it is mat
ter of controversy what the terms of it arc, the question should be put to 
the jury as matter for their determination, with appropriate iustructions as 
to the law. Humans v. Lambard, 308. 

12. On the trial of an indictment, nfter the jurors have given in their verdict 
and have seprrrated, and there has been an opportunity for others to con
verse with them, to operate upon their judgments, prejudices, or fears, to 
induce them, or some of them, to gi,~e a different account or explanation of 
it, it is not considered as regular, or authorized by our practice, to permit 
new inquiries to be made and explanations to be given; lrnt if it be done, 
and the accused could not be injured thereby, the verdict will not be set 
aside. State v. IVl,ittier, 341. 

13. Thus, where there were two counts in the indictment, properly joined, and 
there was no evidence to support the second, aud the jurors returned a gen
eral verdict of guilty, and sc'parated, and alterwar<ls, on inquiry by the 
Judge, replied tlrnt they found the ac-cused guilty on the first count, and not 
guilty on the second; the Court declined to set aside the Yerdict. lb. 

14. And if the fiuding had not bee11 limited to the first count by tl1c jur)l, the 
attorney for tile State miglit haYc cured the difficulty by entering a no/le 
proscqui of the second count. lb. 

15. On the trial ofa person indicted for a criminal offence, the presiding Judge 
is not obliged to permit the introduction, even on cross-examination, of a 
collateral fact which may occasion a new and distinct issue. lb. 

16. If some part of the instruction of a District Judge to the jury should be 
found to be incorrect; yet if on the whole instruction, the erroneous part 
became immaterial, and the party excepting was not injured by it, a new 
trial will not be granted. Freeman v. Rankins, 446. 

17. l11 determining whether an instruction to the jury be, or be not, correct, it 
should be considered in corrnex.ion with tlrn evidence in the case, and as 
applicable to it. Blake v. Irish, 450. 

See ExcEPTIONS. J\IILITIA, 8. Poon. DEBTORS, Ii', 

PROBATE. 
If a division of the real estate of an intestate among the heirs be commenced 

by virtue of proceedings in the Probate Court, but do not appear to have 
been accepted or recorded in that Court, and thP- records arc apparently en
tire, and no loss of any papers of the probate office is shown, and no assent 
of one of the heirs at law appears; the division will not be binding upon 
such heirs, although an occupation by others according to it has continued 
for more than thirty years. Mell us v. Snowman, 201. 

See IxsOLVENT ESTATE. 

RAIL ROAD. 
See CoxsT1:ucT10N. 

REAL ACTION. 

See BETT.ERMENT RIGHTS, 
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RECOGNIZANCE. 

1. A recognizance entered into by a party, conditioned "to proscrntc with (-{feet 
an appeal, rnade by him at the Court of Common Pleas," at the next Su
preme Judicial Court, when the statute in force at the time required that 
the party appealing should recognize," to prosccntc his app!!al, and to pay 
all surh costs as mny arise in such snit after such appeal," not confonning 
to the provisions of the statute, is void as a statute recognizance. 

O,rcn v. n,rnicls, 180. 
2. It is denied, that a recognizance to prosecute an appeal is good here at 

common law. lb. 
3. If however it should be considered that the recognizance is good so far as it 

conforms to the statute, a condition "to prosecute his appeal," is performed 
by entering the action at the next Supreme Judicial Court, and afterwards 
becoming nonsuit. lb. 

REPLEVIN. 
1. In an action by an officer upon a replevin bond, where it appeared that the 

plaintiff in replevin was a wrongdoer, having no title to any part of the 
goods attached and replevied, and that j11d~ment was rendered for a return 
of the goods, and that no return was made, it was held, that the plaintiff 
was entitled to recover the value of the goods replcvicd, and damages for 
their detention. F11rnhll'J/I, v • • Moor, 508. 

2. The plaintiff in the snit on the bond, who was tlio officer making the at
tachments, is accouutable for tlie property to the attaching creditors and 
their debtors, and not to the plaintiff in rcplcvin who was a mere wrong
doer without title; and rr release by the debtors to the officer of all their 
claim to the goods attacher! will not enure to the benefit of the defendants 
in the suit upon the replevin bond, and entitle the111 to any surplus beyond 
the amount of property necessary to satist} the judgments in the suits 
wherein the attachments were made. lb. 

3. Nor should any deduction be made, under sud, circumstrrnces, if the attach
ments in some of the suits were made after the goods were rcplevied, lb. 

REVIEW. 

Sec CosTS. 

SALE. 

See VEND OR AND Pu RC HASER. 

SEAMEN. 
1. Where the sickness is occasioned by the climate, without the fault of the 

seaman, or of the officers of the vessel, the expenses of the cure, by the 
maritime law, are a charge upon the vessel. Pray v. Stinson, 402. 

2, Bnt by the act~ of Congress of the United States, if the vessel be famished 
with a chest of medicines, accompanied with proper professional directions 
for administering them, in accordance with the provisions of those acts, 
the bill of the physician for atternlancc upon a seaman, sick on board at a 
port, is to be paid by such seaman. lb. 

3. And the rule is the same, whatever may be tbe nature of the disease, even 
if it be a violent and dangerous one, as the yellow fever. lh. 

4. The desire of the seaman to be removed on shore, cannot change the rights 
and the relations of the parties. His judgment, in such case, must neces
sarily be subjected to that of those who are by law entrusted with the pru
dential concerns of the vessel and crew for the common good of all. lb. 

5. Nor can the sickness and absence of the master on shore make a difference. 
The law devolves his duties, during such absence, upon the mate, who, in 
the absence of evidence to the contrary, it presumes, is able to perform 
them properly. lb. 

6. Where it was a'proper case for medical advice, and the physician was called, 
without any request from the seaman, because tho danger was such, that the 
laws of the place, as well as the feelings of humanity, required that he 
should be, the law will imply a promise from him who re~eived the benefit 
of the services, to pay for them. lb. 
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7. If the laws of the plrrcc require that the physician's bills for attendance np
on a seaman should be paid by the vessel before she can leave port, and the 
amount is paid by the master, it rnust be considered as paid for the scarnan's 
use <luring the voyag(~, in l)Xtiug11i:,hmcnt of so tnuch of his claims. In a 
suit against the owners for w:tg;(~t-!, it i~ not, therefore, necessary that such 
payment should be filed in set-off. lb. 

3. Desertion of tl1e vessel during the continuance of the contract, animo non 
rcvertcndi, and without sullicicnt cause, connected· with a continued aban
donment, works a forfeiture of ,can1cn's wages by the maritime law. 

Spencer v. Eustis, 519. 
!l. But when a shtnte desertion is interposed as a forfeiture of wages, there 

must be a perfomi.inc" of the duty required by the act of Congress, by 
making tho proper entry on tho logbook. lb. 

SEISIN AND DJSSEISIN. 
1. If the occupant admits in writin;;, that the land on which he Jiycs helongs to 

the proprietor, it is a voluntary submission to that title, and a surrender of 
any rights acquired by prior possession; and from that time, he must be 
considered as the occupant of tl1e land in submission to that title, until 
there be proof of some 11ew act of di,,seisin; and by his subsequent posses
sion, he will H'Jt acqLtirc any title to the soil, or to the improYernents upon it .. 

Lamb v. Foss, 240. 
2. The conveyance of the land to another, where the deed has not been re

corded, and wl1cre no change in the possession has taken pl:ice, is not evi-
dence of a new disseisin. lb. 

3. The disseisor, having been in by disseisin for less than twenty years, may 
put an end to his disseisin, or tmnsfer it to another, without any convey-
ance in writing. :Moore v. Jfoorc, :330. 

4. A contract by a disseisor to purchase the hrnd of the owner, destroys all 
claim tu bold it adversely, either by himself or by those in possession fur 
less than twenty years anterior to him. lb. 

5. \,Vherc one enters into the actual possession of land nnder a deed thereof 
in fee, and holds the same premises adversely to the claim of any one else, 
he thereby commits a disscisin against the title of any one not recognizing 
the right of his grantor to convey to him in fee. French v. Rollins, :l72. 

See FEME CovERT, 3. PRACTICE, D. 

SET-OFF. 
See SEBIEN, 7. 

SETTLEMENT. 

See PooR. 

SHERIFF. 

Before the Revised StatutPs were in force (c. 104, § GO,) a depnty sheriff might 
lawfnlly serve a writ, if he was not a party to the suit, although the action was 
for his benefit. /Valker v. Hill, 481. 

See EVIDENCE, 25. L1111ITATIONs, 3. OFFICER. 

SHIPPING. 
See. l\1oRTGAGE, 2, 3. SEAMEN. 

STATUTE OF FRAUDS. 

1. If a promise by the defendant to pay the previously existing debt of a third 
person, be grounded upon the consideration of funds placed in his hands by 
the original debtor, with a view to the payment of this debt, as well as up
on an agreement on the part of the plaintiff to forbear to sue, it is an orig
inal nndertaking, and not necessarily to be evidenced in writing. 

Hilton v. Dinsmore, 410. 
2. But it is denied, that a promise to pay the prior debt of another, on the 

consideration merely of forbearance to enforce payment, is valid, unless the 
promise be in writing. lb. 
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3. 'iVhere a person is lial,le to pay a debt, and promises to pay the same 
amount to a creditor of him to whom the clebt was clue, such promi.,e is not 
within the statute of frauds, and need not be in writing; but if the pro
misor had not before been liahle to p:,y such s11m, his promise would not 
havt~ been obligatory, under that statute, \Vithout a n1emora11durn thereof in 
,vriting. Rowe v. TV!tltticr, 543. 

See CONTRACT, 4. 

ST ATlIT ES. 

1. The speci_al act of 1834, c. 4:14, incorporating the town of Springfield, is to 
be considered as a publie act, and as such not to take effect until after tl1irty 
days from the recess of the legislature. Gorlutm v. !:ipringficld, GS. 

2. The provision in the act that the territory "with the inhabitauts be, and 
the same hereby is, incorporated into a town by the name of Springfield," 
is not suf!icicnt to show that the legislature intcnrlcd tlrnt tlw :wt should 
take etfoct immediately upon its approval by the Governor. lb. 

3. \Vhen the Revised Statutes went into operation, all the prior Statutes, which 
had been revised, were repealed, with certain exceptions and reservations 
as to crimes and vested rights. Barnnrd v. Bryll1it, 206. 

Sec LARCENY, 2. 

STATUTES CITED. 

1821, c. 18, Gaming, 2g 1834, c. 104, Mechanics' Lien, go 

" c. 36, Deeds, 164 c. 121, l\Jilitia, 168,262 

" c. 40, Dower, 36[) " c. 1:35, Public Statutes, GO 

" c. 45, Mills, 2:30 18351 c. 149, Paupers, 303,445 

" c. 47, Betterments, 523 " c. 1!)3, Poor Debtors, 56, 

" c. 59, Indorscment of [109,192,256,388,441,542 
[writs, 37 1836, c. 211, Limited Partner-

" c. 60, Execution, 106 [ships, 120 

" c. 62, Limitations, 204, 374 " c. 212, Collectors' Bonds, 469 

" c. BG, Depositions, 215 " c. 240, Assignments, 283 

" .c. 93, Service of Writs, 4:-l<l c. 24G, Poor Debtors, 56, ,, c. tlG, Elections, GS [Ul;l, 3tlt3, 441 

" c. 116, Collectors' bonds, 46\) 1837, c. 276, Militia, 16() 

" c. lltl, Court of Sessions, ltl39, c. 366, Debtor's Bonds, 442 
[3tl0, 3!)1 c. 367, Ways, 380 

" c. 122, Paupers, 61,270, " c. 373, District Courts, 183 
[302, 3:J7 c. 412, Poor Debtors, rn:J 

" c. 175, Indians, 536 Rev. St. c. 25, Ways, 175 
1822, C. 1()3, C. C. Pleas, 18:3 C. 77, Banks, 200 
1824, c. 261, Mills, 2:31 " c. 97, Exceptions, 20 
1825, c. 312, Trespasses, 345 c. 97, Recognizances, 18:l 
1829, c. 418, 'iVitnesses, 200 " c. 113, Debtor's Bonds, 210 

" c. 444, Recognizances, 182 " c. 115, Costs, 400 
1831, c. 497, Recognizrrnccs, 18:1 " c. l :33, Depositions, 2lfi 

" c. 500, CoLinty Corn1uis- c. 146, Limitations, 17:-1 
[sioncrs, 380 " c. 14:-1, Poor Debtors, 56, 

C. Gm, Banks, l !l8 [209, 30$! 
1834, c. 92, Public Statutes, 60 " c. 164, Nuisance, :-1;:; 

MASSACHUSETTS STATUTJ:. 

l 7D3, c. 34, Settlement, :JOG. 

TAXES. 

On the twentieth of July, a tax list accompanied by a warrant, duly authen
ticated, was committed to the collector, but the tax list was not under the 
hands of the assessors, as the &tatutc requires; and on the fourth of October 
following, a supplementary or additional tax list, correcting certain errors 
or omissions in the first list, and expressly referring to it as containing the 
assessment for that year, was signed by a majority of the assessore, and 
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committed to the collector, the two lists con1aining the assessments upon 
the polls an<l e;tates of the inl:abitants of the city for that year. 

It was held: -
Rangor Y. Lanrey, 47~J. 

1. That it was a sufficient compliance with the requirements c,f tl,e statute, 
that the lists should hear upo11 t!tcm tlw oilii:ial sanction of a majority or 
the as~essors, evi<lcncc<l by their :-:ignaturcs. lh 

2. 'l'hat by signing the snpplc•111cn1ary list a11,l tl,crrin referring to tl,c former 
]i::;t, the assessors 1nadc a di~tiuct <lcclnration in tl1cir oflicial ('Jiaracter, and 
under their hands, that bot!, lists constituted the list of assessments for tliat 
year. lb. 

3. An<l that s11ch list, as a whoJ,,, nrnst be rnnsi,lcrcd as duly authenticated 
an<l committed to the collector afi:cr the fourth of October. lb. 

Sec BoN D. Co,,-sTiu; CT ION. 

TEN A"iT AT WILL. 
1. A tenancy at will, or from year to year, is cletermined by the death or the 

tenant. Robie v. Smith, 114. 
2. If one occupies a portion of the premises under a verbal agreement with the 

tenant at will, his right to occupy ceases at the death of the t,mant at will 
and he is not entitled to notice to quit before an entry into the premises, by 
the owner. lb. 

See MoRTGAGE, 9. 

TENANT BY THE CURTESY. 
If a tenant by the curtcsy makes a conveyance of the estate in fee, he there

hy creates a forfeiture of his estate, and the reversioner has an immediate 
right of entry. French v. Rollins, 372. 

TITLE BY EXECUTION. 
See L,:vv ON LANDS. 

TOWN. 
Towns exist at the pleasure of the State, and not at their own; and it is 

not necessary that a newly incorporated town should accept the act of in
corporation. The rule applies only to private, not to public corporations. 

Gurha1n v. Springfield, 58. 
See ELECTIONS. EvrnENCE, I. h111cTMEN'r, 3, 4. 

TRESPASS. 
l. Possession alone, although for a l"ss term than twenty years, is sufficient to 

maintain an action of trespass quarc clausu1n, excepting against one who 
can exhibit a legal title. Noorc v . • Moore, 350. 

2. Where one is the owner of goods, and has a right to take immediate pos
session, he may maintain an action of trespass for taking them. 

Prccrnan v. Rankins, 446. 
3. And if the plaintiff in such action, an<l a],;o the person in whose actual cus

tody the pruperty was, should represent generally, that the plaintiff did 
own another article of the same description of propnrty, wllf•n he did not 
own it, he would not thereby deprive himself of the right to recover dam-
ages for the taking of the article which was in fact his property. Iv. 

Se" AcTio~·, 2. EVIDENCE, !J. 

TRUSTEE PROCESS. 
1. \Vhere the principal had performe<l services for tl,e person smn11101ied as 

trustee, and the latter had given tho former a ncgotiaule note in payme11t 
on the same day the process was server,!; and where tho supposed trustee 
had deceased after the service and before making an answer, and his a,J_ 
ministrator came in and made a disclosure, and stated that "the note was 
given to the best of his knowledge prior to the service of this trustee process;" 
it was held, that although the answer might not have been satisfactory, if 
the intestate ha<l remained alive, yet that being made by an a<lministrator, 
it was sufficient as the best evidence. Ormsby v. Jlnson, 23. 
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2. If the intAsta\P, was not liable to pay-for the services at the time of the com
nrnncement of the trustee process, no arrangement made after his death by 
1he administrator by which the principal first became entitled to ))ay
ment, could authorize a decision that the int!·state was liable at the tune 
"·heu_ the process was served upon him. lb. 

See l\foRTGAGE, 9, 10. 

USURY. 
See BANK, 3. 

VENDOR AND PURCHASER. 
,vhere the seller sends to the purchaser a different article from that con

tracted for, and on learning the fact, directs it to be sent back by the first 
ship, and it is sent coastwise in conformity with the directions, but i;i 
lost at sea; the purchaser may recover back the consideration money paid, 
although no hill of lading was taken, or letter of advice sent. 

Stinson v. Walker, 211. 

See CoNTRAcT, 6. 

VERDICT. 

1. A general verdict of guilty applies to all the material allegations in the in
dictment; and therefore, where the indictment alleges that many different 
hooks, particularly described, were stolen by the accused, a general verdict 
finds him guilty of stealing all .the books named and alleged to have been 
stolen. State v. Somerville, 20. 

2. On the trial of such indictment, if the District Judge instruct the jury, that 
if they find that the accused was guilty of feloniously taking any one of 
the books specified in the indictment, they should find him guilty generally, 
the verdict of guilty will be set aside and a new trial granted, although the 
punishment may be the same for stealing one of the books as for stealing 
the whole. lb. 

See EvrnENcE, 12. PRACTICE; 12, 13. 

WAY. 
1. In an action against a town to recover damages sustained by an obstruction 

placed in the high way, the burthen of proof of due care is upon the plain
tiff; ·. but it may be inferred from circumstances. 

French v. Brunswick, 29. 
2. To decide what shall constitute reasonable notice to the town is, in many ca

ses, attended with difficulty, as the words "reasonable notice" are undefin
ed in the statute. It is not necessary to prove notice to the town in its cor
porate capacity; nor that the majority of the inhabitants should have had 
notice ; nor is it even necessary to bring home the .know ledge to any officer 
of the town; and it has sometimes been considered, if it be proved that 
some principal inhabitant had notice, it would be sufficient. lb. 

3. Where numbers of the inhabitants of the town were concerned in placing 
the obstruction,·which caused the accident, across the highway, of whom 
one at least was a man of substance; and the obstruction was so left by all 
for a short time, during which the accident happened ; it was held, that the 
notice was sufficient to render the town liable. lb. 

4. The location of a town or private way by the selectmen, or their ord_er, 
must precede the •issuing of the warrant to call the meeting for its ac-
ceptance. . State v. Berry, 169. 

5. A town or private way cannot he proved by parol, to sustain an indictment 
against an individual for obstructing it. The law on this subject was not 
changed by the Rev. 8t. c. 2i'i, § 101. lb. 

6. The records -of a town which are riot admissible to prove the existence of a 
legal town way, cannot be admitted to show the limits, or outside lines, of 
the road, although it may have been proved that a road had been actu!llly 
travelled somswhere within those limits for more than twenty years. lb. 

7. It is not necessary, that the common convenience should be promoted, in 
order to authorize the establishment of private ways. 

Pettengill v. J<ennebec County Com., 377. 
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8. By the St. 1839, c. 367, "limiting the powers of County Commissioners," 
they were deprived of all power to lay out roads, except where the road 
should connect one town or plantation with another, or where a town 
should have refused to lay out a private way from a town or county road 
to the lot or lots of land, on which the petitioners should live. lb. 

0. While that statute was in force, the were refusal of the select,nen to lay 
out a privo.te way, where the town had not acted in the matter, did not give 
jurisdiction of the subject to the County Commissioners. lb. 

10. The County Commissioners had no power to establish or act upon private 
ways unless it appear~d that the petitioners. lived npon the lot or lots, 
which were to be opened to a town or county road. lb. 

11. A committee, agreed on and appointed instead of a jury, to assess the 
damages occasioned by the location of a county road, cannot act by a 

' majority ; but their proceedings will be void, unless they all concur in the 
result arrived at. McLellan v. Kennebec County Co,n., 390. 

WILL. 
1. The intention of the testator is to have a controlling influence in the inter

pretation of the language used in.Jhe will; but if he would have that inten
tion, when discovered, fully carried into effect, be must conform to those 
rules of law, which establish and secure the rights of property. 

Rarnsdell v. Ra,nsdell, 288. 
2. It has become a settled rule of law, that if the devisee or legatee have the 

absolute right to dispose of the property at pleasure, a devise over is in-
operative. lb, 

3. An exception, however, to this rule, is, that where a life estate only is clear
ly given to the first taker with an express power, on a certain event, or for 
a certain purpose, to dispose of the property, the life estate is not by snch 
power enlarged to a fee or absolute right; and the devise over will be good. 

lb. 
4. The testator, in his will, provided," First, I give and bequeath to my be

loved wife, S. C., the use, during her life, of all my plate and household 
goods, also all my personal property and real estate, except as is hereafter 
excepted." Then made pecaniary bequests to seven different persons, to 
be paid by his executrix. Then says, "I give and bequeath to my wife, 
S. C., the sum of one hundred and fifty dollars, to be paid, if she thinks 
proper, $50 to my neice, A. R., and $100 to my nephew, B. R., otherwise it 
is to be disposed of as may best suit her." Next, "I give and bequeath, 

, after the decease of my wife, alJ my property, if any remains, to my broth
ers and sisters and her brothers and sisters, to be divided equa11y between 
them." Then - "It is my desire that my executrix sell my farm, either at 
public auction or at private sale." And made his wife executrix. It was 
held,- that by the will, the widow had the absolute right to dispose of the 
entire property, for her own use and benefit, subject only to the payment of 
debts and legacies. lb. 

5. If it be proved that a testator, a short time before making his will, was of 
unsound mind, it throws the burthen of proof upon those who come to sup
port the will, to show the restoration of his sanity. 

Halley v, Webste1·, 461. 
6. It is competent for the party opposed to the establishment of the will to 

prove, that the testator, a short time prior to the making of the instrument, 
was insensible; that he was unconscious of what was going on around him; 
that he was much prostrated by his sickness : that he did not appear to· 
know an intimate acquaintance; and that endeavors to converse with him 
proved ineffectual; the same being not mere matters of opinion, but facts. 

lb. 
See DEVISE. 

WITNESS. 
See EVIDENCE, 

WRIT OF ENTRY. 
See BETTESMENT RIGHTS. 



ERRATUM. 
Page 246, line 6 from top, for "in operation" read inoperative. 




