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CASES 

IN THE 

SUPREME JUDICIAL COURT 

IN TB£ 

COUNTY OF KENNEBEi.;, JUNE TERM, 1839. 

Mem. A part of the Kennebec cases of this term were published in the last 
volume. 

JoHNSON LuNT vs. ALFRED HuNTER Sr al. 
The right of regulating the fishery in rivers not navigable, having been exer

cised by the legislature long before the separation of this State from Massa
cliusetts, and the common law right in the riparian proprietor having been 
made subject to the control and direction of the legislative power, before 
any restrictions were imposed on that power by the constitution of Maine; 
the constitution does not forbid the exercise of this right. 

The statute of 1830, regulating the taking of fish in Sebasticook River, in the 
town of Clinton, is not unconstitutional. 

ExcEPTIONS from the Court of Common Pleas, WHITMAN C. J. 
presiding. 

The action was debt, to recover a penalty incurred by taking 
fish, contrary to the provisions of " An act to regulate taking of 
fish, called salmon, shad and alewives, in the Sebasticook River, in 
the town of Clinton," passed in 1830. The plaintiff was duly 
authorized by the town of Clinton to take fish in that river during 
the spring and summer of 1835. The fish were taken by the de
fendants, June 3, 1835, by a seine, in the river in that town, near 
the shore where they owned the land, one of them standing on the 
shore and holding one end of the seine, and the other being on the 
river in a boat. Fish could not be taken at that place in any other 

manner. Since the law was passed, the defendants erected a dam 
above the place where the fish were taken, making a valuable priv-

VoL. 1v. ~ 
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ilege for fishing not existing before. The land on both sides of the 

river was owned by individuals. The town of Clinton chose a 

committee in ~March, 1835, to estimate the damages done to indi

viduals by those authorized by the town to take fish, by passing 
over their land. The Judge ruled, that the action could be sup

ported on the facts ; and the defendants filed exceptions. 

The case was submitted on the briefa of the Counsel. 

Boutelle, for the defendants, argued in support of those proposi

tions:-

1. The defendants contend, that the law of 1830, on which this 

action is brought, is not constitutional. 

2. If constitutional for some purposes, it cannot be so consider
ed in relation to the defendants. 

He cited Comins v. Bradbury, 1 Fairf 447; Boston Sf' R. 
Aiill Dam Car. v. Newman, rn Pick. 467; 2 Kent's Com. 275; 

Coolidge v. Williams, 4 Mass. R. 140; Commonwealth v. Cha
pin, 5 Pick. 199. 

There is no connexion between the lllass. act of 1814, and the 

act of 1830, and the latter cannot be aided by the former, but be
ing on the same subject repeals it, if it existed before. 

Stark, for the plaintiff, contended, that the act of 1830 was in
tended by the legislature to be in addition to and in extension of 

the act of 1814. The law of 1830, independently of the law of 
1814, is constitutional. The owner of the land contiguous to the 

river has no greater rights than any other inhabitant of the town. 
Vinton v. Welsh, 9 Pick. 87; Stoughton v. Baker, 4 JYlass. R. 
522; Burnham v. Webster, 5 Mass. R. 266 ; Commonwealth v. 

McCurdy, ib. 324; Com. v. Chapin, 5 Pick. 199; Nickerson v. 

Brackett, IO Mass. R. 212; Commonwealth v. Wentworth, 15 
.Mass. R. 188. 

The case was continued, and the opinion of the Court afterwards 

drawn up by 
SHEPLEY J. -The second section of the act of 1830, regulat

ing the taking of fish in the town of Clinton, authorizes the plain

tiff upon the facts agreed to maintain the action, unless the defend
ants are protected by being the owners of the land adjoining the 

river where the fish were taken. By the common law, they would 
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have been entitled to a several fishery in that place; but the right 
of fishing was early regarded in Massaclmsetts as liable to be regu
lated and controlled by the legislature, and the individual right 

was not admitted against such right of legislation. This descrip
tion of legislation seems to have been introduced from necessity, 
and for the sake of convenient regulation by common consent, be
fore any constitutional restriction was placed upon the legislative 
power; and it was a part of our system of laws, when this State 
was separated from Massachusetts. Vinton v. Welsh, 9 Pick. 87. 
The defendants are not therefore justified in violating the law by 
shewing that the plaintiff could not fish in that place without tres
passing upon them. All, which it is incumbent upon the plaintiff to 
establish, is a violation of the act by the defendants, and his right 

to prosecute for it. 
It is not therefore necessary to decide whether the act of June 

14, 1814, is in force and operative upon the rights of those inter
ested; and no reason is perceived why it should not be so consid
ered. And :when there are several enactments relating to the same 

subject, the rights of those interested in it are to be collected from 
a consideration of the whole of the enactments. 

Exceptions overruled, and defendants to be defaulted. 

LoT M. MoRRILL vs. MATTHEW HAYWOOD. 

A paper produced by the clerk of a company of militia, purporting to be the 
company roll, without being verified by the signature of the commanding 
officer or clerk, and without proof of its authenticity, is not evidence of the 

enrolment of a private. 

Tms was a writ of error, brought to reverse a judgment of a Jus
tice of the Peace in an action wherein Haywood claimed to recov

er of Morrill the penalty for nonappearance at a company train
ing. The whole of the record in relation to the first error assigned, 

and the only one considered by the Court, will be found in the 

opinion. 
The case was argued in writing. 
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E. Fuller, for the plaintiff in error, contended, that there was no 
evidence in the case to show, that Morrill was legally enrolled ; 
and cited Whitmore v. Sanborn, 8 Greenl. 310; stat. 1834, ch. 
121, sec. 12. 

May, for the defendant in error, contended, that the book, which 
he said was in the form fornished by the Adjutant General, being 
produced by the clerk, was competent evidence to prove the enrol
ment without any certificate to verify it; and cited Sawtel v. Da
vis, 5 Greenl. 438; Sumner v. Sebec, 3 Greenl. 223; stat. 1821, 
ch. 121, sec. 12. 

The case was continued for argument, and the op1mon of the 
Court afterwards drawn up by 

SHEPLEY J. -The first error assigned is, that an objection was 
made before the justice " that the book produced, headed company 
roll, was not evidence of said Morrill's enrolment, inasmuch as it 
was no where certified by the captain, or clerk, or any evidence to 
shew, that it was made by them or either of them, or that in fact 
it belonged to the company." 

It is said, to have been in the usual form furnished by the Adju
jutant General, but the description is such, as to leave it doubtful, 
whether the paper produced purported to be the company roll, or 
the record of the company roll. It was admitted as the evidence 
of enrolment. The act of congress makes it the duty of the cap
tain or commanding officer of the company to enrol the persons 
liable to do military duty; and the twelfth section of the act of the 
8th of March, 1834, requires the clerk to assist the commanding 
officer of the company in the enrolment thereof, and to keep a fair 
and exact roll, and to revise it on the first Tuesday of May annu
ally, and from time to time to correct the same as the alterations in 
the company may require. These are important duties, and they 
are to be performed under the sanction of their official characters 
and oaths of office. The enrolment of a citizen imposes upon him 
the performance of military duty only, when that enrolment is le
gally made by the persons authorized by law to make it. It is not 
for persons without legal authority, and without the responsibility 
of an official character, or an oath of office, to impose such duty 
upon any one. For aught that appears in this case, the paper re-
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ceived in evidence might have been made out by one having no 
legal authority whatever to do it. It is said, that being produced 
by the clerk, it is to be presumed to have been legally made by 
him. But if the clerk should think proper to present a paper pur
porting to be an enrolment, and should neither attach to it his offi
cial signature, nor testify, that it was made by him, and it should 
be regarded as legal evidence of enrolment, those persons whose 

names were on the paper might have onerous duties imposed upon 
them in a manner not authorized by law ; and yet the clerk by 
producing such a paper would not have subjected himself to the 

charge of a violation of official duty, or of his oath of office. The 
citizen has a right to insist, that proof should be adduced, that the 
duty required of him has been imposed by legal authority and un
der the legal sanctions before a penalty for neglect can be exacted 
of him. This right the law has secured to him, and it does not 
belong to a court of justice to violate it by presuming without evi
dence, that the duty has been legally imposed. 

Judgment reversed. 

MATTHIAS SMITH llj' ux. vs. WILLIAM WYMAN. 

In an action of slander, evidence of words of a similar import of those charg
ed in the declaration, spoken by the defendant afterwards, before and after 
the commencement of the action, is admissible for the purpose of proving 

malice. 

ExcEPTIONS from the Court of Common Pleas, WHITMAN C. J. 

presiding. 
The action was slander. The case will be sufficiently under

stood from the opinion of the Court. 

Wells and Lancaster, for the defendant, contended, that the 

Judge of the Common Pleas erred in admitting the evidence ; and 

cited 1 Camp. 48; 2 ib. 72; 7 Johns. R. 269; 1 Phillips' Ev. 
151 ; 2 Stark. Ev. 870; 2 Stark. R. 84. 

E. Fuller and May, for the plaintiffs, contended, that the ruling 
of the Judge was correct in admitting the testimony for the purpose 
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it was introduced, merely to show malice. They cited 8 Wend. 
602 ; Bodwell v. Swan, 3 Pick. 376 ; Bodwell v. Osgood, ib. 

379; Stark. on Ev. 870, note l ; 2 Serg. 8f R. 446. 

The case was continued for advisement, and the opinion of the 

Court was afterwards prepared by 

EMERY J. -The defendant is alleged to have charged the wife 

of the said Matthias while sole, with stealing, and with the crime 

of fornication, and of being a whore. The plaintiffs married on 

the 28th of November, 183;5. The words by one witness were 

proved to have been uttered in December, 1835, or in 1836. It 
was contended, that said word8 having been spoken after the mar

riage, were not admissible in evidence, the words set forth in the 

writ having been proved to have been uttered as alleged. The 
Judge instructed the jury, that, they might consider said evidence 

in connection with the other testimony in the case as having a ten

dency to prove malice. 

We cannot hesitate to entertain the same opinion. And the sub

sequent statement proved by James Dudley, as having been made 
after the action was commenced, for the purpose of shewing malice, 
we think was rightly admitted. 

Exceptions overruled. 

MATTHIAS SMITH Sj- ux. 'CS. WILLIAM WYMAN Sj- ux. 

An instruction to the jury, on the trial of an action of slander,- that the 
speaking of words importing a criminal offence might be considered as hav
ing been maliciously uttered, unless it should be made apparent that they 
were uttered otherwise, or that they were true; that this was for their con
sideration from the evidence; that the attempt to prove the truth of the 
wonls, if without success, might be regarded as evidence of express and con
tinued malice ; and that it was not every act of illicit intercourse on the 
part of a female which would authorize individuals to call her a whore, -
was held justifiable. 

ExcEPTIONS from the Court of Common Pleas, WHITMAN C. J. 
presiding. 

The action was slander, for words alleged to have been spoken 

by the Wife of William Wyman of Clarissa Ratcliff, while sole, 
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now the wife of Matthias Smith, the brother of Mrs. Wyman. 
The exceptions do not state what the pleadings were. In the de

claration the following words were alleged to have been spoken. 
"You are a thief, a liar, and a whore, and I can prove it." The 
speaking of the words, and the frequent repetition of them was 

proved. The defendants proved that Mrs. Wyman said to Claris
sa, "you have told me, that one ]Hrs. Jones had charged you with 

stealing," to which Clarissa replied, "I did not expect to hear this 

from you." The exceptions state, that "the defendants to show 

probable cause for believing that .J.l!att!tias and Clarissa did not 

conduct as they should do, proved that Clarissa had a child in four 

months after she was married." The exceptions also state, "that 

the defendants to disprove malice and in mitigation of damages of

fered evidence of her general loose character for chastity, and 

proved by several witnesses, that she had when from ten to thirteen 

years of age lived in a house notoriously of ill fame, and that twice 
since she had lived as a hired girl at the same place for about a 

fortnight at each time; also that Clarissa did tell Mrs. Wyman, 
that Mrs. Jones did accuse her of stealing ; and that Mrs. Wyman 
after all this had recommended her to her present husband as a 

very wort by girl. Upon this evidence it was contended, that there 

being probable ground for believing what Mrs. Wyman said about 
being in whoredom she sbould be excused; also that it went to 

disprove malice and in mitigation of damages; and that it being 
true, that Clarissa did tell Mrs. Wyman, that Alrs. Jones charged 
her with stealing, this was a defence to this part of the action." 

The Judge instructed the jury, that as the witnesses on both 
sides had testified to the speaking of the words, they might be con

sidered as having been uttered as alleged; that importing a crimi
nal offence, they might be considered as maliciously uttered, un

less it should be made apparent, that they were uttered other

wise, or that they were true; that the jury would consider from 

the evidence, whether they were true, or had been proved to have 

been uttered otherwise than maliciously ; that the attempt here to 

prove the truth of the words, if without success, might be regarded 

as evidence of express and continuing malice ; and that it was not 

every act of illicit intercourse on the part of a female which would 
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authorize individuals to call her a whore. The verdict was for the 
plaintiffs, and the defendants filed exceptions. 

Vose and Lancaster, for the defendants, contended, that the 
ruling of the Judge was erroneous, and cited 1 Johns. Gas. 279; 
Wharton's Dig. 555,556; 1 Camp. 48; 12 Pick. 163; 2 Stark. 
Ev. 369, note l; 2 Marsh. Kentucky R. 372. 

E. Fuller and May, argued for the plaintiffs, and contended, 
that the instruction of the Judge was correct, as applicable to the 

facts in the case. They cited Jackson v. Stetson, 15 Mass. R. 
50; Spaulding v. Alford, 1 Pick. 33; Wyman v, Hook, 2 
Greenl. 337; Colley v. lUerrill, 6 Greenl. 50; Commonwealth v. 
Stephens, 14 Pick. 370; 3 Pick. 376; 3 Mass. R. 546; 1 Pick. 
1 ; 14 Mass. R. 275; 8 Wend. 602; 13 Johns. R. 475; 3 Pick. 
379 ; 1 Fairf 224. 

The case was continued for advisement, and the opinion of the 
Court was afterwards prepared by 

EMERY J. - In this case, after the merits of the action of slan
der have been considered by a jury, with the utmost latitude of ex
amination as to all subjects calculated to affect the character of one 
of the plaintiffs, from ten years of age, in qualifying the proof of 
malice and in mitigation of damages ; exceptions are taken to the 
opinion of the court, that it was not every act of illicit intercourse 
on the part of a female which would authorize individuals to call 
her a whore. And that the attempt here to prove the truth of the 
words, if without success, might be regarded as evidence of express 
and continuing malice. 

We think that the Judge upon the facts reported was justified in 
the instructions given. And the exceptions should be overruled. 
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FREDERIC w. DEARBORN vs. EDWIN TURNER. 

Where the owner of a chattel delivers it to another, and takes his promise in 
writing to return it on a day specified, or pay a sum of money therefor, the 
property in the chattel passes from the former to the latter. 

TROVER for a cow and calf, on a statement of facts agreed. 
The plaintiff, being then the owner of the cow, on the 22d of 
April 1836, delivered her to one Nason under the following agree
ment. "Monmouth, April 22, 1836 ; Rec'd of F. W. Dearborn, 
one four year old cow, and a calf by her side, which I promise to 

return to him in Augusta in one year from this date, with a calf by 
her side, or pay twenty-two dollars and fifty cents. Wm. H. Na
son." Within the year Nason, without the knowledge of the 

plaintiff, sold the cow to the defendant, who paid him therefor. 
The plaintiff has not been paid for the cow. On April 23, 1837, 

the plaintiff found the cow in the possession of the defendant, with 

a calf by her side, and demanded the same, but the defendant 
refused to deliver them. 

Emmons, for the plaintiff, contended, that the true construction 

of this contract was, that it was a conditional one, by which the 
cow was to remain the property of the plaintiff unless the condi
tion was performed. Nason could be entitled to the cow only on 
payment of the price by the time agreed on. Tibbets v. Towle; 
3 Fairf. 341. 

May, for the defendant, contended, that by the contract, Nason 
had the election to consider this a sale, if he pleased. By the sale 
of the cow, or by tho neglect to return her, the election was made, 
that the cow should be his. But the contract amounted to a sale 
at the time of the delivery. Holbrook v. Armstrong, 1 Fairf. 
81; Hurd v. West, 7 Cowen, 752; Story on Bailments, ch. 6! 
sec. 439. 

The opinion of the Court was subsequently drawn up by 

WESTON C. J.-The plaintiff delivered to Nason a cow and 
ii calf, for which he took his written promise, to return the same 
cow within a year, with a calf by her side, or to pay twenty-two 
dollars and fifty cents. We are very clear, that the security of the 

VoL. 1v. 3 
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plaintiff vested in contract ; and that Nason, having the alternative 

to return or pay, the property passed to him, and he was at liberty 

to sell the cow. Tibbets v. Towle, 3 Fairf 341, was a veiy 

different case. There the plaintiff expressly reserved to himself 
the title to the oxen, until paid for. The case of Hurd v. West, 
7 Cowen, 75~, decides expressly, that where an alternative exists, 
the title to the property, in a case like this, is transferred upon the 

delivery. 
Plaintiff nonsuit. 

DAVID WHEELER, JR. vs. JEREMIAH Lo".rHROP. 

Whero a Justice of the Peace certifies at the bottom of a paper purporting t01 
be the record of a judgment before him, that it is" a true copy," it hssuffi
eiently authenticated to be read in evidence. 

Paro! testimony from the Justice, that he had in fact made no record of the 
judgment is inadmissible. 

To maintain scire facias against the indorser of' a writ, in an action com
menced before a Jusrice of the Peace, and carried by appeal by the plain
tiff in that action to the Court of Common Pleas, it is not necessary for the 
plaintiff in scirefacias to show, that he made use of due diligence to collect 
the costs of the surety on the appcaL 

ExcEPTIONS from the Court of Common Pleas, WHITMAN 
C. J. presiding. 

Scire facias against the defendant, as indorser of a writ in favor 

of one Fabyan against the plaintiff, before a Justice of the Peace. 

The Justice gave judgment for the defendant in that suit, and Fa
byan appealed to the Court of Common Pleas, and entered into 

recognizance to prosecute his appeal. In the Court of Common 

Pleas, the present plaintiff recovered judgment against Fabyan for 

his costs. It appears from the bill of exceptions, that on the trial 
of this action, that no judgment was rendered by the Justice in 

favor of Wheeler, against Fabyan, and to prove there was, the 
plaintiff produced a paper purporting to be a copy of the judg
ment certified by the Justice to be "a true copy." The defend

ant then objected to the copy, contending, that the original record 

should be produced, and also, that it did not appear, that it was a 
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copy of the record. The Judge overruled the objections, and ad
mitted the copy. The Justice had been called by the plaintiff to 
prove the indorsement on the writ to be in the handwriting of the 
defendant, and the defendant proposed to prove by him, that there 
was not, and never bad been, any such record of the Justice actu
ally made up, as appeared from the copy. The Judge refused to 
admit this evidence. The defendant objected, that this action 
could not be maintained but for the costs before the Justice, be
cause it did not appear, that the plaintiff had used due diligence to 
obtain the costs after the appeal from the sureties to prosecute the 
same. This objection was overruled by the Judge. The record 
of the judgment, Fabyan v. Wheeler, in the Court of Common 
Pleas, shew that the defendant was the surety to prosecute the ap
peal, and had appeared, as the attorney of Fabyan. The excep
tions state, "that the defendant objected, that it is no where in the 
plaintiff's writ alleged to appear of record, that the defendant was 

indorser of said original writ, Fabyan v. Wheeler, Jr." The ex
ceptions do not show any decision of the Judge in relation to this 
objection, unless in the closing one. " The presiding Judge de
cided, that upon inspection it is found, that there is such a record, 
as is set forth in the plaintiff's writ, and that the facts contained in 
the defendant's brief statement are not sufficient to bar the action." 
The exceptions state, that the defendant pleaded the general issue, 
and " also filed a brief statement setting forth several grounds of 
defence," but the contents of the brief statement do not appear in 
the exceptions, or in any paper to which reference is made. The 

defendant excepted. 
The case was continued to be argued in writing, but no argu-

ments have been received by the Reporter. 

May, for the plaintiff. 

S. W. Robinson 8f Lothrop, for the defendant. 

The opinion of the Court was drawn up by 

EMERY J. - In this scire facias the plaintiff attempts to charge 
the defendant, as indorser of an original writ, brought by one John 
Fabyan against the plaintiff, before a Justice of the Peace, who 
rendered judgment against 1/abyan, and he appealed to the Court 
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of Common Pleas. That Court rendered judgment upon the ap
peal in favor of the plaintiff against said Fabyan. On this scire 
facias the plaintiff produced in evidence the record of that judg-, 
ment, which corresponded with the one declared on in the plain

tiff's writ. 
We do not perceive, that the Judge in the Court of Common 

Pleas did any injustice to the defendant in receiving the certified 
copy of the Judgment of Justice Fuller, for said Wheeler against 

said Fabyan, and an appeal therefrom by said Fabyan to the Court 
of Common Pleas. It would have been totally irregular to receive 

the parol testimony of the magistrate that there was no record of 
such judgment, which he in his official capacity had certified to ex
ist. It is true that the plaintiff was obliged to use due diligence to 
obtain payment of his costs from Fabyan. But the conclusion is 

incorrect, that he must seek his remedy first against the sureties for 
prosecuting the appeal, lidbre he could resort to the defendant. 
The statute throws upon the indorser of the writ, the responsibility 

of answering for the costs of the defendant in the original suit upoq 
the avoidance or inability of the plaintiff. 

The return of the arrest of Fabyan and commitment on the ex-, 
ecution, and his subsequent discharge hy taking the poor debtor's 
oath, exhibit satisfactory evidence of the inability of said Fabyan 
to satisfy the costs, for which remedy is now sought, unless this ev.., 
idence is impeached, and no attempt of that kind was made. 

The fact that the present defendant was the only surety for the 
prosecution of the appeal, and that he had brought forward, and 
entered the action, did not exonerate him as indorser of the writ, 

nor impose on the plaintiff the obligation to seek redress against 

him as surety for prosecuting the appeal. He could only recover, 
in such suit, the costs after the appeal. The remedy in the pres
ent suit is more comprehensive. The defendant's handwriting on 

the original writ, having been proved, his liability is established. 
By the plea and brief statement, the fact of having indorsed the 
original writ was not in truth contested. 

We coincide with the Judge of the Court of Common Pleas, 

~hat the facts contained in the defendant's brief statement are not 

J~fficient to bar the action. 
The exceptions are therefore overruled. 
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RoBl:RT P. RIDLEY vs. OTIS PERRY. 

In an action of slander, the defendant cannot give evidence of any other crime 
than the one charged, either in bar of the action, or in mitigation of dam
ages. 

Tms was an action of slander in which the plaintiff alleged, that 
the defendant charged him with stealing sheep. The defendant 
pleaded the general issue, and filed a brief statement, wherein he set 

forth, that he expected to prove, that prior to the commencement 
of this action, the plaintiff had stolen boards and meal. At the 
trial before ·w ESTON C. J. the defendant offered to prove, that the 

plaintiff had stolen boards and meal. The Chief Justice ruled, 
that the evidence was inadmissible and rejected it. The verdict 

for the plaintiff was to be set aside, if the testimony offered ought 

to have been received. 
The arguments were in writing. 

Wells, for the defendant, contended, that the evidence offered 
should have been received in mitigation of damages. The value 
of the plaintiff's character is to be estimated by the Jury. If he 
is in reality a thief, he is a corrupted and degraded man. The 
crimes that he has committed may not have been so notorious as to 
1;:stablish a general character, that he is a thief. His caution and 
hypocrisy may have concealed his crimes from the majority of his 
acquaintance. Unless the proof offered is admitted, then it follows, 
that when a man, really guilty of stealing horses, is charged with 
stealing sheep instead of horses, he recovers the same damages, as 
one whose conduct is free from blame. The testimony should also 
have been admitted, because it shows less malice, than would oth~ 
!)rwise appear. It shows the plaintiff's character in its true light, 
p.nd lessens the criminality of the defendant, and justice requires its 

admission. In support of his argument, he referred the court to 
Starkie on Slander, 405; Earl of Leicester v. Walter, 52 Camp. 

Q51; Ross v. Lapham, 14 Mass. R. 5279; Bradley v. Heath, 

152 Pick. 163 . 

. $vans, for the plaintiff, argued, that evidence of the kind offered 
here had uniformly peen excluded, and to admit it now would over-
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turn principles long established, and invariably practised upon. 
Bodwell v. Swan, 3 Pick. 376; Larned v. Buffington, 3 Mass. 
R. 546 ; Wolcott v. Hale, 6 Mass. R. 514; Alderman v. French, 
l Pick. 1; Underwood v. Parks, Strange, 1200. 

The case was continued for argument, and the opinion of the 

Court was subsequently drawn up by 

WESTON C. J. - The facts set forth in the brief statement, and 

which were offered to be proved at the trial, constituted no defence 
to the action. It is not pretended, that they did; but it is insisted, 
that the testimony should have been received in mitigation of dam
ages. We consider the law upon this point well laid down in Al
derman v. French, and in Bodwell v. Swan et ux., cited in the 
argument, that evidence of general character only, and not of par
ticular facts, can be received in evidence. Such has been the 
practice in this state, without any exception, which has come to 
our knowledge. ·when facts, suspicions and rumors have obtained 
such credence, as to enter into and to form general character, what 
that general character is, may be shown in evidence. Every man, 
who institutes an action for an injury done to his character, runs 
this hazard. But he is not called upon to repel particular facts or 
charges, except such as are stated in the declaration, when the 
truth of the defamatory words is relied upon in defence. It would 
be very inconvenient to relax this rule. The field of inquiry would 
otherwise be indefinite, and whoever would vindicate his character 
against specific charges would thereby expose his whole life to se
vere legal scrutiny. In certain cases, where the defendant's posi
tion, and his occasion for speaking negatives malice, it is sufficient, 
if he had reasonable cause to believe, what he may affirm to be 

true. Bnt this is matter in defence, and turns upon a principle not 
applicable to this case. 

In the case of the Earl of Leicester v. Walter, 2 Camp. 251, 
the testimony there received of a general suspicion of the plaintiff's 

character and habits, can be justified only as evidence of general 
character. If it went farther than that, which may perhaps be 
fairly inferred, it is certainly at variance with our law, whatever 
may be said of the law of England. In Underwood v. Parks, 2 

Strange, 1200, it was decided, that the truth of the words spoken 
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could not be given in evidence in mitigation of damages. If this 
is not permitted, it would seem that testimony, to prove the truth 
of other charges, could not with any propriety be received. The 

same doctrine was held in .Mills v. Spencer, 1 Holt, 533. Gibbs 
C. J. there says, that general character may be gone into, but not 
particular facts. 

Judgment on the verdict. 

DUDLEY MOODY vs. NATHANIEL NICHOLS. 

Where the partie3 agree upon and mark out a line of boundary, and the pos
Mssion is in accordance with it for snch length of time as may give a title 
by disseizin, the line cannot be disturbed, although found to have been er

roneously established, unless there be clear proof that the possession was 
not adverse. 

The declaration of the grantee, made to a third person more than twenty years 
after the line was agreed on by the parties, that he claimed no more than 
the numbey of acres stated in the deed, aud that if he had more in his pos
session it was occasioned by mistake, without any acts of either party, can 

have no influence upon their rights. 

Where land is described in a deed by boundaries on three sides, and is to ex
tend west so far as to include a certain number of acres, and the parties to 
the deed afterwards agree upon and mark tbat line, and a fonce is erected 
thereon, and the possession i, according to it for many years, and no other 
line is known between them; and the grantor then makes a deed of land to 
another person, describing it repeatedly as bounding on that side, upon the 
west line of land previously sold; no land passes by this deed cast of that 
line. 

ExcEPTIONs from the Court of Common Pleas, WmTMAN C. J. 

presiding. 
Trespass quare clausum for cutting timber. Plea, general issue. 

The facts in the case will be understood from the statement of them 

in the opinion of the Court. The Judge instructed the jury, that 
the making the deed by Chandler in 1805, and sending his survey

or to run out the land to the grantee, and the running it out and 

marking the west line, and the possession accordingly until the same 
grantee made his deed in 1835, created a fee in the grantee, which 
could not be defeated by parol, or by any act proved by the de-
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fondant, and that the plaintiff was entitled to recover in this action. 

To this the defendant excepted. 

The case was argued by R. Williams, in writing, and J. Ji. 
Williams, orally, for the defendant, and by Wells, in writing, for 

the plaintiff. 

The counsel for the defendant argued in support of these pro-" 

positions :-'--

1. The legal effect and construction of the deed of 1805, from 

Chandler to Gilman Moody, under whom the plaintiff claims, is 

that the grantee took but one hundred acres ; and therefore the 

land in controversy is not included. 

2. The subsequent survey did not enlarge the extent of the tract 

described in the deed. 

3. The possession and occupancy of the land in dispute, under 

the facts proved, do not constitute a disseizin and prevent the de

fendant, claiming under Chandler by an after deed, from contesting 

the extent of the grant to Gilman Moody. 
4. The acts and declarations of Gilman Moody and the plain~ 

tiff are competent and admissible to prove, that they did not claim 
beyond such a line as would make one hundred acres. 

They cited Brown v. Gay, 3 Greenl. 126; 5 B. 8f' Ald. 223; 

1 Stark. Eu. 303; Little v. Libby, 2 Green!. 245; 3 Dane, 
287; Webb v. Winslow, Cumb. Co. 1799; 3 Dane, 398 ; 1 Sto
ry's Eq. 376; 6 Johns. Ch. R. 166; 1 Johns. Ch. R. 354; Hill 
v. Crosby, 2 Pick. 466; Lamb v, Cove, 15 Wend. 642; Gove 
v. Richardson, 4 Greenl. 327; 3 East, 294; Storrs v. Barker, 
6 Johns. Ch. R. 166. 

Wells, for the plaintiff. 

1. The giving of the deed of one hundred acres; the survey, 

and marking of the line by direction of the grantor; the assent and 

claim to this line by the grantee, erecting his fence there, and both 

parties acquiescing for twenty-nine years ; fix that as the line of the 

land, according to the deed, irrevocably. The marking of the trees 

at the time of the survey made them monuments, as much as if 
they had been mentioned in the deed. 

2. But if the locus in quo remained in Chandler, when he made 

the second deed, and if that deed included it, nothing passed by it, 
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as Chandler was most clearly disseized at that time. Hathorn v. 

Raines, 1 Grcenl. 238; Linscott v. Fernald, 5 Greenl. 496, m 
which case Webb v. Winslow is well doubted to be law. 

3. Gilman :Moody's declarations to a third person were inadmis

sible; and had they been admissible, they could not have been ma

terial. They could not change a line, which had then been fixed 

for twenty-three years. Blanchard v. Chapman, 7 Green!. 122; 

Little v. Libby, 2 Greenl. 242. 
4. Nor were the declarations of the plaintiff admissible. At 

that time he was not the owner of the land. And had he then re

ceived his deed, his title would have been perfect, and could not 

have been transferred by such conversation. 

After advisement, the opinion of the Court was drawn up by 

SHEPLEY J. -The deed from John Chandler to Gilman Moo
dy, conveyed one hundred acres and no more. The grantee hav

ing sold twenty acres, the remainder <luring the same or following 

year was surveyed by the direction of the grantor, and a line was 

marked on the westerly end of the lot to define its extent. This 

line was never in dispute between these parties. The grantee 

erected a brush fence upon it extending nearly across the lot, and 

has continued it more than twenty years. By this the grantee will 

acquire a title to the extent of his possession, if there be not proof 

of his acts or declarations to defeat it. But if the title were so ac

quired, it would not be by virtue of the rule, that where monuments 

are named in a conveyance and are afterward erected by the par

ties to conform to it, such monuments are to be regarded as the 

ones named in it ; but by virtue of a rule equally well established, 

that the parties may agree upon a line of boundary, and when they 

have so agreed, and the possession is in accordance with it, such 

boundary after an acquiescence for so long a time, as to give title 

by disseizin, will not be disturbed, although found to have been er

roneously established, unless there be clear proof that such posses

sion was not adverse. Jackson v. Van Corlear, 11 Johns. R. 
123; Stuyvesant v. Dunham, 9 Johns. R. 61; S. C. 11 Johns. 

R. 569; Gove v. Richardson, 4 Greenl. 327. 
The declaration made by the grantee to the surveyor employed 

by the town, that if more than eighty acres were found in his lot 

VoL. 1v. 4 
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he did not claim it, it was a mistake, and he wished it set to the 

grantor, would not change the possession. It does not appear, that 
the surveyor then marked any new line, although upon the plan of 

his survey then made the surplus was designated as the land of the 

grantor. Nor that the grantor or grantee had any knowledge of, 

or recognised this act of the surveyor. And without any assent or 

recognition of these parties it can have no influence upon their 

rights. It was under these circumstances, that the grantor in 1834 

made a deed of conveyance of the adjoining land to the Andrews, 
from whom the defendant derives his title. In that deed the line 
of boundary commences " on the west line of land," sold to Gil
man Moody, and after the other lines are described, it returns "to 

the west line of land sold to said JUoody, thence south 22½0 west 

on the west line of said Moody land to the place of beginning." 

When the grantor conveyed to the Andrews, he knew, that no 

monument or line had been established on the west end of the lot 

at the time of the first conveyance, and that a line had been after

ward agreed upon and marked, and that it had so remained for 
many years undisputed. The language of the deed is peculiar. 
Whenever it has reference to the westerly end of the .Moody lot 
it speaks of the west line, and when to other parts of the lot it is 
"to land sold to Gilrnan ~Moody." 

It is not reasonable to conclude that such peculiarity, occurring 
by the use of one phrase twice, and the other thrice in the same 
deed, was accidental. And if not it indicates the intention of the 
parties, that the land conveyed to the Andrews should be bounded 

by the "west line," of the :Moody lot as it had been long agreed 

upon and established by the parties. 

It was decided in Crosby v. Parker, 4 Mass. R. 110, that 

where a line of boundaries commenced upon "Joseph Wilson's 
land," it must refer to land owned and not to land occupied by 
Wihon. And where one lot is bounded on the line of another lot, 

which is to be ascertained from monuments, it may not usually be 
intended to designate any other, than the true line of the lot. But 

in this case, there was no line on the west end of the lot to which 
the deed could refer other than the one which had been agreed 

upon, unless it can be supposed, that the parties had reference to 

some imaginary line to be ascertained by admcasurement. Taking 
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into consideration the language of the deed in connexion with the 
facts proved, such a supposition is inadmissible ; and the intention 
is apparent, that the land conveyed to the Andrews should be 

bounded by the .ZUoody lot, as the west line had been before estab
lished. Such intention must be respected, and the result is, that 
the defendant acquired no ritle to the lot upon which he entered, 
and cannot defend against the plaintiff, who had at least a posses

sory title, which can be disturbed only by some perrnn exhibiting a 

better one. 

Exceptions overruled. 

JoTHAM CRANE vs. ENOCH S. MARSHALL. 

A deed forty years old at the time of the trial, which was in the possession of 
the party claiming under it, and where the possession of the land had fol
lowed the deed, is admissible in evidence without proof of its execution. 

The declarations of one setting up a title by disseizin that he held in subordi
nation to the title of the owner, are admissible in evidence. 

But his declarations to a stranger to the title, that he held adversely to the 
owner, are not admissible in evidence to prove a tli~se.izin. 

ExcEPTIONS from the Court of Common Pleas, WHITMAN C. J. 
presiding. 

This was a petition for partition, wherein the petitioner claimed 
a moiety of the premises under a deed to him from Reuben Smith, 
dated Oct. 2, 1835 ; and to prove his title, offered in evidence a 
deed from Peter Sanborn to Enoch Smith, father of Reuben and 
Samuel Smith, of this and other land, dated Nov. 12, 1794, and 
recorded Oct. 20, 1814. The respondent required proof of this 
deed, but the Judge admitted it without proof. Enoch Smith died 
in 1819, leaving Reuben and Samuel his only heirs. The respon
dent claims under a deed from Samuel Smith's administrator, the 
same having been sold on license for the payment of debts, Oct. 
29, 1835. The respondent set up a title by disseizin, and proved 
that JiJnoch Smith lived in New-Hampshire, Reuben Smith in 
Readfield, at the distance of several miles, and that Samuel, living 
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adjoining to this, had occupied it, and paid taxes therefor; and that 
as early as Ism had enclosed tho same with a fence, and had re
tained the possession until his death in 1833. A division was made 
between Reuben and Samuel of real estate, w bich descended to 

them as heirs of Enoch Smith, after his death in 1819, a part of 
which was contiguous to this and separated only by a road; and at 
this time Samuel Smith said, that the premises were in the form of 
a heater, and difficult to divide, and that he intended to buy out his 
brother Reuben's share therein. The petitioner also proved, that 

in 1825, the witness was employed as a smveyor jointly by Reu
ben and Samuel Smith and jointly paid by them to run out the di
vision lines where the estate had been divided; that Samuel then 
told him they had not divided this land ; that it was difficult to di
vide it; that he intended to buy out Reuben; and that was the 
reason why it had not been divided. The respondent objected to 
the admission of the declarations of Samuel, but the objection was 
overruled. The respondent then offered to prove other declara
tions of Samuel Smith, made at different times while he had the 
possession, that he claimed the premises in his own right, and de
nied that Reuben had any interest therein ; but did not propose to 
prove, that Reuben had any knowledge thereof. The Judge re
fused to admit the evidence, and the resrondent filed exceptions. 

Wells, for the respondent. 
The deed from Sanborn to Enoch Smith should not have been 

admitted without proof, as the possession did not accompany the 
deed. 3 Johns. R. ~98; 1 Stark. Ev. 344, note and cases cited; 
9 Johns. R. 169; Stockbridge v. West Stockbridge, 14 .Mass. 
R. 261; Tolman v. Emerson, 4 Pick. 160. The facts show a 
disseizin. Small v. Proctor, 141llass. R. 498. The declarations 

of Samuel Smith ,vere erroneously admitted. Van Deusen v. 

Turner, 12 Pick. 532; Dana v. Newhall, 13 Mass. R. 498; 
Clark v. Waite, 12 1lla~s. R. 439; 9 Johns. R. 61; 10 Conn. R. 
13. But if the petitioner may give these declarations in evidence, 
then surely such of his declarations as were offered to be proved 
by the respondent, ought not to have been excluded, The jury 
should, on the whole evidence of his declarations, have settled, 
whether here was a disseizin or not. Kinsell v. Daggett, 2 Fairf 
309 ; Cummings v. Wyman, IO .Mass. R. 464 ; Knox v. Sillo-
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way, I Fairf. 211; Shumway v. Holbrook, 1 Pick. 114; Fisher 
v. Prosser, Cowper, 217. 

Emmons, for the petitioner. 

The deed was properly admitted without proof after the lapse 

of thirty years. Stockbridge v. West Stockbridge, 14 .Mass. R. 
257; 1 Stark. Ev. 344. The deed of Sanborn gave Enoch 
Smith a seizin of the land. Ward v. Fuller, 15 Pick. 190. 
Samuel Smith entered under his father's title, and his co-tenant 

could not be disseized by him. Barnard v. Pope, 14 Mass. R. 
434. The declarations of Samuel Smith were clearly admissible. 
West Cambridge v. Lexington, 2 Pick. 536; ()hurch v. Burg
hardt, 8 Pick. 328; Alden v. Gilmore, 13 Maine R. 178. His 
declarations in his own favor were rightly excluded. Carter v. 
Gregory, 8 Pick. 168. 

The case was continued for advisement, and the opinion of the 
Court was afterwards drawn up by 

WESTON C. J. -The deed from Peter Sanborn, conveying the 
premises to Enoch Smith, was admissible without proof. It was 
more than forty year:; old at the time of the trial, was in the pos
session of the party claiming under it, and the possession of the 
land had followed the deed. Stockbridge v. West Stockbridge, 14 
Mass. R. 257; Bullcr's N. P. 255; 1 Stark. 343. 

Samuel Smith, the son of Enoch, went into the occupation of 
the premises, after the date of this deed. There can be no doubt 
from the evidence, that Samud went into possession under his 
father, and enjoyed the land by his permission; for in 1819 and in 
1825, he recognized it as a part of the inheritance which descend
ed to him and his brother Reuben. 

The declarations, which proved that he held in subordination to 
the title of his father, are clearly admissible. West Cambridge v. 
Lexington, 2 Pick. 536; Church v. Burghardt, 8 Pick. 327; 
Alden et ux. v. Gilmore, 13 Maine R. 178. They prove, that he 
was the tenant at will of his father, from the time he went into 
possession, until the death of the father, and they further prove, 
that he continued afterwards to occupy, as a tenant in common 
with Reuben. His occupancy of the whole, and within fences, 
was entirely consistent with the title, under which the petitioner 
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claims. As to his declarations of an adverse title, a tenant is not 
permitted to set up his possession as a disseizin of his lessor, except 

at his election. 
Having regard to the origin of his possession, and the circum

stances, under which it was continued, his declaration to others 
could not have the effect to oust his co-tenant, whose title he had 
repeatedly acknowledged. It does not appear, that he had notice 
of any adverse claim, nor was there any thing in the nature of his 
occupancy, calculated to put him upon his guard. The facts bear 
a near resemblance to the case last cited, in which an attempt thus 
to convert a tenancy at will into a disseizin, was not suffered to be 
successful. The tenant has succeeded to the title of Samuel Smith 
bis father, which was a tenancy in common. He has continued 
the occupancy of his father; and we perceive nothing in the case, 
which could give or secure to him a greater interest. 

Exceptions overruled, 

HENRY E. PRENTISS v. JoHN Russ. 

Although there was a written contract between the parties, this does not pre
clude pnrol proof of other allegations made at the time, for the purpose of 
showing fraud. 

If one in a contract of sale take a warranty, he is not thereby precluded from 
rescinding it, if he can prove that it was effected by the frand of the other 
party. 

Fraud may be committed by the artful and purposed concealment of facts, ex
clusively within the knowledge of one party, and known by him to be ma
terial, and where tho other party had not equal means of information. 

ExcEPTIONS from the Court of Common Pleas, REDINGTON, J. 
presiding. 

Replevin for a chaise. The defendant claimed the chaise under 
a contract dated April 4, 1837, wherein the plaintiff sells to the 
defendant the chaise in question, and Rust sells to Prentiss a note 
given by one Pinkham to him, and indorsed, and promises, that if 
Prentiss cannot collect the note of Pinkham on execution, he will 
pay him the amount, and guaranties to Prentiss, that execution 
can. be obtained on the note for principal and interest. On the 
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trial, the plaintiff contended, that the contract of sale had been re
scinded ; and to establish this fact, offered evidence to prove that 
the note was void through an entire failure of consideration ; that 
the defendant well knew the fact, but when the contract was made 
fraudulently represented to the plaintiff, that the note was collecta
ble, and that Pinkham had no defence to it; that an action had 
previously been brought upon it in the name of one Butler, which 
was defended by Pinkham, and discontinued because the defence 
would have been successful, and the costs paid by Russ; and that 

these facts, though well known to the defendant, were by him con
cealed from the plaintiff. The defendant objected to this evidence, 
because that the contract was in writing, and parol evidence could 
not be admitted to vary, control, or explain it ; and because the 
plaintiff could have upon that contract all the remedies, if any, to 
which he was entitled. The Judge overruled the objections, and 
the testimony was admitted. The plaintiff, on finding the truth, 
tendered back the note, notified the defendant that the bargain was 

rescinded, and demanded the chaise. 
The Judge instructed the jury, that if at the time of making the 

contract, Pinkham had a valid defence to the note, and if the de
fendant, knowing that fact, did nevertheless fraudulently represent 
to the plaintiff, that the note was due and collectable, and that Pink
ham had no defence to it; or if there had been a previous action 
brought upon said note, with the knowledge and for the benefit of 
Russ, which had been discontinued on account of the defence set 
up by Pinkham; and if the knowledge of that fact would proba
bly have dissuaded the plaintiff from parting with his chaise on the 
terms set forth in the written contract; and if said Russ artfully 
and purposely concealed that fact from the plaintiff; then it would. 
be competent for the plaintiff to rescind the contract and sale. On 
the return of a v~rdict for the plaintiff, the defendant's counsel filed 

exceptions. 

H. Belcher, for the defendant, argued in support of the objec
tions made at the trial; and cited Sherwood v . .Marwick, 5 Green[. 
295; Cross v. Peters, 1 Greenl. 378; and Richards v. Killam, 
10 Mass. R. 239. 

Wells, for the plaintiff, argued, that where fraud is practised, it 
vitiates all contracts induced by it, whether by parol or in writing. 
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If a sale be made in consec1uence of the fraudulent representations 

of the vendee, whether a written bill of sale be made or not, the 

vendor may rescind it. Boyce v. Grundy, 3 Peters, 219; Thorn
ton v. Winn, 12 Wheat. 183; Chitty on Con. 223. Mere com

mon honesty required, that the defendant should have disclosed, 

that the note had been in suit, and defended, that the plaintiff might 

be informed, that if he took the note, he took a lawsuit with it; 
and the law requires it also. Jeremy's Eq. 387; 2 Kent's Com. 
481. The verdict under the charge shows, that the plaintiff 

would not have made the contract, if the truth had been told to 

him. 

The case was continued for advisement, and the opinion of the 
Court afterwards drawn up by 

SHEPLEY J. -As the contract between the parties was reduced 

to writing, it is contended, that parol evidence should not have been 

admitted to prove, that other allegations were made, than those 
contained in it; and the case of Richards v. Killam is relied upon 
as in point. In that case the assignment of the bond was made 
under seal, and the action was assumpsit complaining indeed of de
ceit and fraud but the declaration was drawn in such a manner, 
that the court say, that the allegations "are insufficient to enable 
us to give to this action or the evidence to support it, the effect of 
an action for a deceit and fraud, considered as a tort, and not as a 

breach of contract." And it appears to have been upon that 
ground, that the evidence was held to be inadmissible. In the case 

of Boyce v. Grundy, it was decided, that a party was not pre

cluded from introducing testimony of other allegations made at the 

time tban those contained in the written contract for the purpose 
of proving fraud. 

Nor is one, who has in a contract of sale taken a warranty, pre

cluded from rescinding it, if he can prove, that it was obtained from 

him by fraud; because the whole contract whatever may be its 
character is avoided Ly the fraud, and the parties are left to assert 
their rights as they would, if no contract had been made. 

Fraud may be committed by the suppressio veri as well as by 

the allegatio falsi, if the means of information are not equally ac
cessible to both, but exclusively within the knowledge of one of the 
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parties, and known to be material to a correct understanding of the 

subject; and especially when one of the parties relies upon the 

other to communicate to him the true state of facts to enable him 

to judge of the expediency of the bargain. The instructions given 

required the jury to find, that the former action was discontinued on 

account of the defence set up, and that this was artfully and pur

posely concealed, and that it would have had a material influence, 

had it been known, upon the contract. The case of Hill v. Grey, 
I Stark. Rep. 352, fully justifies this part of the charge. 

The jury having found the contract fraudulent, the plaintiff had 

a right to rescind it, and having elected to do so, and performed 

what was necessary on his part, is entitled to recover. 
Exceptions overruled. 

DEXTER H. BALDWIN vs. THOMAS WHITTIER. 

A writ, unlawfully sued out in the name of another by the defendant, and ir
regularly served by his procurement, can afford him no protection in taking 
the property of another under color thereof. 

It is no part of the duty, nor is it within the power of an overseer of the poor 
to bring an action of replevin for property alleged to belong to the town. 

A writ of replevin cannot be legally served before the plaintiff has given such 
bond to prosecute the action as the statute requires. 

ExcEPTIONS from the Court of Common Pleas, WHITMAN C. J. 
presiding. 

Trover to recover the value of a cow. With the general issue 

the defendant filed a brief statement, justifying the taking by an 
officer, whose servant the defendant was, by virtue of a writ of re

plevin sued out by the town of Rome against the plaintiff. The 

plaintiff proved, that he owned the cow when the writ was sued 

out, and his possession of her, and that the defend.ant was with the 

officer, and assisted in taking the cow. The writ of replevin was 

returnable before a Justice of the Peace, and the bond returned 

with it named the town of Rome, as principals, and J. S. Whittier, 
as surety, aud was signed by "Job N. Tuttle, Thomas Whittier, 
Overseers of the Poor of said town," with one seal, and by J. S. 

VoL. 1v. 5 
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Whittier, with a seal. The writ was sued out by the direction of 

the defendant, who neither proved nor pretended any authority, ex

cept from the fact of his being an overseer, prior to the suit, but 

the town afterwards paid his expenses in going for the writ. The 

defendant proved, that on the day before the writ was returnable, 

the plaintiff paid the costs of the suit, and agreed to relinquish his 

right to the cow, and the cow was delivered by the officer to the 

defendant, claiming to act as an overseer, and he delivered her to a 

pauper of the town, to be by him used for his benefit, who soon 

after killed her. The plaintiff introduced evidence to show, that 

at the time he settled the action, and paid the costs, the defendant 

and other officers of that town falsely represented to him, that the 

town held a perfect title to the cow, acquired prior to that of the 

plaintiff. The counsel for the defendant requested the Court to in

struct the jury, that the action could not be maintained. The in

struction given was, that if they ·were satisfied, that the defendant 

by his false representations had deceived the plaintiff, and had 

thereby induced him to make the settlement, he ought not, and in 
law would not be bound by it, so as to be precluded from recovering 

in this action; and that if such were the case, the plaintiff had a 

right to recover of the defendant the value of the cow. The de
fendant excepted to the instructions. 

D. Williams, for tho defendant, contended, that the writ was a 

complete justification of the officer, and of the defendant acting as 

his servant. He had authority as orerseer to sue out the writ, and 

whether he had or not, his acts were afterwards ratified by the town. 

There was no conversion by the defendant, as he merely received 

the cow from the officer as the servant of the town, and passed her 

to another person. Sanford v. Nichols, 13 Mass. R. 286; Stet
son v. Kempton, ib. 2i2; Haskell v. Sumner, I Pick. 459; 3 
Stark. Ev. 1496. 

Jl,lay, for the plaintiff, contended, that the defendant, as overseer 

of the poor, had no authority to bring an action of replevin, and 

that the process was no protection to him. Stat. 1821, c. 114, 
sec. 7 ; 5 Conn. R. 36i. If the overseers had the power, it could 

only be exercised by the majority. Cram v. Pro. Bangor House, 
3 Fairf 354; Trott v. Warren, 2 Fairf 227. The writ was 
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void, because there was no bond according to the statute. Cady 
v. Eggleston, 11 Mass. R. 282; Rathbone v. Rathbone, 5 Pick. 
222; Morse v. Hodsdon, 5 Mass. R. 314. The town was not 

bound by the bond, and it was therefore invalid. Damon v. 
Granby, 2 Pick. 345; Stetson v. Patten, 2 Greenl. 358. As 

the writ was settled and never entered, the consequences are the 

same as if it had never been made. Hayden v. Shed, 11 ltlass. 
R. 500; Nelson v. Merriam, 4 Pick. 249; Smith v. Snyder, 15 
Wend. 3Q4. The taking of the cow, and delivering her to the 

pauper, was a conversion. Adams v. Adams, 13 Pick. 384; l 
T. R. 12; 10 Johns. R. 369. 

The opinion of the Court, after advisement, was drawn up by 

WESTON C. J. -The defendant having proc.ured the writ to be 

instituted, under which he defends, cannot thereby justify himself, 

unless he had sufficient authority to cause the action to be brought. 

And we are well satisfied he had no such authority. It is no part 

of the duty, nor is it within the power of an overseer of the poor, 

to bring such an action. Besides, the writ could not be legally 

served, until the inhabitants of Rome, the plaintiffs, had given bond 

to prosecute their action, which was not done. The two overseers, 

who signed the bond, had no power thus to bind the town. 
The writ, unlawfully sued out by the defendant, and irregularly 

served by his procurement, could afford him no protection. It ap

pears to have been mere color, to aid the defendant in his fraudu

lent purpose of depriving the plaintiff of his property. The action 

was dropped, and the plaintiff was made to acquiesce in what was 
done, to pay the costs, and to give up his property, by the false 
representations of the defendant. Upon this developement, it 

would be a reproach to the law, to sufier the defendant to shield 

himself under an abuse of its process. 

Exceptions overruled. 
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WILLIAM TRUE vs. JAMES THOMAS. 

If the maker of a check, paya!Jle instantly, has no funds at the time in the 
bank upon which it is drawn, it is, when unexplained, deemed a fraud; and 
the holder can sustain an action upon it, without presentment for payment, 
or notice. 

ExcEPTIONs from the Court of Common Pleas, REDINGTON J. 
presiding. 

The form of action, facts in the case, and ruling in the Court of 
Common Pleas, appear in the opinion of the Court. The paper 

offered was a common bank check, of which the following is a copy. 

" Commonwealth Bank. 
" $140,00 Boston, Nov. 6, 1830. 

Pay to W. True, or bearer, one hundred forty dollars. 

To the Cashier. James Thomas." 

Vose, for the plaintiff. 

The words, for value received, are not necessary. Bayley on 
Bills, 24, 25, and cases cited. Where the drawer has no funds in 
the bank on which the check is drawn, demand and notice are un
necessary. Bayley on Bills, 188; Peake's Rep. 232; 1 T. R. 
405; 12 East, 170; 1 Caines, 157; 4 M. ~ Selw. 226; Camp
bell v. Pettengill, 7 Greenl. 126. 

Wells, for the defendant, contended, that the principle was, that 
demand and notice could be dispensed with, only where it is shown 
by the holder, that the drawer had no funds, nor any right to ex
pect, that the money would be paid. The holder must show all 

that will excuse him for neglect. Chitty on Bills, 412, 413; 
Cruger v. Armstrong, 3 Johns. Cas. 5; Bayley on Bills, 303, 

309, 310; Campbell v. Pettengill, 7 Greenl. 126. There is no 

consideration stated in the check, or proved, and it is not of itself 
evidence of a debt. Hcmmenway v. Hickes, 4 Pick. 497; 7 

T. R. 463; Brown v. Gilman, 13 Mass. R. 158; Ball v. Allen, 
15 Mass. R. 433. 

The case was continued for advisement, and the opinion of the 
Court was afterwards drawn up by 

EMERY J. -This is a suit for money had and received, as stated 
in the first count. In the second count is set forth a check on the 
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Cashier of the Commonwealth Bank, dated Nov. 6, 1830, direct
ing the Cashier to pay to W. True, or bearer, one hundred forty 
dollars, signed by the defendant, and averring a demand, refusal of 
payment, and notice to the defendant. No proof of presentment 
of the check for payment, or notice of its non-payment was exhib
ited. A nonsuit was directed in the Court of Common Pleas. 
And the question now is, whether the plaintiff can sustain his ac
tion on the proof that he does exhibit in the testimony of the Cash

ier of that Bank-That " it doth not appear by the books of said 
Bank, that said Thomas had any funds therein on the 6th of Nov. 
1830. That he should not have paid the check if presented at 
the Bank, if Thomas had no funds there deposited. That it does 
not appear by the books of the Bank, that said Thomas ever de
posited any money in the Bank, and the deponent has not any re
collection of his having done so at any time." 

Under these circumstances there is prima facie evidence, that 
there was no reasonable expectation that the funds were in the 

Bank on which the check was drawn, at the date of the check. 
On such a state of facts it is not necessary for the holder to present 
such a check at the Bank for payment, in order to sustain an ac
tion upon it. The drawing of it, unexplained, must be deemed a 

fraud, depriving the drawer of all right to require presentment and 
demand of payment. Franklin v. Vanderpool, I Hall's R. 78. 

The plaintiff ought to have been permitted to present his case to 
the jury. The exceptions are therefore sustained, and a trial may 
be had here. 
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STEPHEN KEXISTON ~ ux. vs. FREDERICK RowE. 

If the mother of a bast~rd child marry before a prosecution, and one be after
wards instituted, tbc huslnmd should join in tbe complaiut. 

A prosecution under the bastardy act, (stat. 1821, c. 72,) may be maintained, 
although the accns:ition and complaint are made, after the birth of the 

child. 

The statute of limitations furnishes no bar to snch prosecution. 

As not only the present maintenance of the child, but the future liability of 

the town for its support, are sought by such prosecution, the process will not 
be defeated by the fact, that the child needed no support at the time of the 
commencement, or of the trial of the complaint. 

Testimony of the resemblance of the child to the alleged father, or of the 

want of it, not being matter of fact, but merely of opinion, is not admissible. 

ExcEPTIONS from the Court of Common Pleas, REDINGTON J. 
presiding. 

This was a complaint, founded on the statute in relation to bas

tardy, in which it was alleged that on or about Oct. 18, 1822, that 

said Sarah Keniston, then unmarried, was begotten with child by 
said Rowe, and that she was delivered of the child, August 12, 
1823. The complaint to the Justice was made and sworn to, Oct. 
13, 1837. A declaration was filed at the trial, containing the same 
facts, and also that during the time of travail she had accused 
Rowe of being the father of the child, and had continued constant 

in the accusation. With the general issuP, Rowe filed a brief 
statement, that tlie process and subject matter thereof were bar

red by the statute of limitations. The trial in the Court of Com

mon Pleas was at April Term, 1838, and it was proved, that 

about ten years before that time the complainants intermarried; that 

she was more than twenty-one years of age at the birth of the 

child; that she was then residing in the family of her father, with 

whom the child, a female, has always lived; that the child was for 

a time feeble, but when the complaint was made, and at the time 

of the trial, was in good health and able to support herself without 

assistance; that by the procurement of her father a magistrate came 
to the house in April, 1823, and she made a complaint against 

Rowe, charging him with being the father of the child, on which 

he was arrested, but which in some wny, not appearing in evidence, 
was settled on some terms by the father, Rowe however paying the 
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officer for serving the warrant; that August 18, 1823, she made 
another accusation and complaint before the same magistrate, and a 
warrant was issued, but Rowe could not be found. This last men
tioned complaint was produced at the trial, but the first was not. 

Rowe had been out of the State until the time of the arrest on this 

warrant. 

Rowe, by his counsel, objected, I. This complaint cannot be 
sustained by the husband and wife for a bastard child begotten 

upon the wife while sole and unmarried. 2. That the complaint 
or accusation and examination, authorized to be made by the stat

ute, must be made before the birth of the child, and as it was made 
Oct. 13, 1837, it could not be maintained. 3. That the complaint 
was barred by the statute of limitations, and by the lapse of time. 
4. That it could not be maintained, because the child at the time of 

the complaint, as well as at the time of the trial, was able to sup
port herself without assistance. The Judge overruled all the ob
jections. Rowe offered to prove, that the child did not resemble 
him in form or complexion. The Judge excluded the testimony. 

The verdict was against the defendant, and he filed exceptions. 

E. Fuller and Wells, for the defendant, argued in support of the 

several objections made at the trial in the Court of Common Pleas. 
and cited stat. 1821, c. 72, sec. I; I Root, 229; 3 Dana, 453; 
1 Kent's Com. 464; Bae. Ab. Bastardy, B; stat. 1821, c. 62, 
sec. 14; Wilbur v. Crane, 13 Pick. 284; 2 Conn. R. 357; 3 
1'1.ason, 16 I. The testimony excluded by the Judge, ought to 
have been admitted. 1 Stark. E1,. 17, 449, 450, 452. 

Emmons, for the plaintiff, insisted in his argument, that the ob
jections were all untenable, and cited Somerset v. Dighton, rn 
Mass. R. 383; Wilbur v. Crane, J 3 Pick. 284; Wilkie v. West, 

1 Murphy, 319; 2 Stark. Ev. 137; Drowne, v. Simpson, 2 
Mass. R. 441; Dennett v. Nevers, 7 Green!. 399; 2 East, 333; 
5 Esp. R. 92; Rill v. Wells, 6 Pick. 104; 2 Dane, 519, sec. 
4; 6 T. R. 148; Bott's Poor Laws, 501. There was no error 
in excluding the testimony offered. 8 Pick. 560. 
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The opinion of the Court was subsequently drawn up by 

SHEPLEY J. - It was decided in the case of Wilbur v. Crane, 
13 Pick. 284, that when the woman marries after the birth of her 

child, the husband should join in a prosecution of this description. 
The statute in terms authorizes the prosecution to be commenced 

after the birth, and there is nothing in the other provisions so incon
sistent as to authorize courts to deny the right. The process is one 
of a peculiar character, existing only by statute, and any attempt to 

class it with actions, or suits at common law of any description, will 
afford little light. It is not comprehended under any term used in 
the statutes of limitation, nor does it appear to have been designed 
to be limited by any of them. The facts disclosed in the case re

move any legal presumption, if any could arise, on account of the 
length of time, which has elapsed. 

The fact, that the child needs no assistance cannot operate as a 
bar to the prosecution, for it is not the present maintenance only, 
which is to be secured ; the party is required to give bond to se
cure the town against future liability. And it does not enter into 
the consideration of the case until after there has been a judgment 
respecting the reputed parentage, when it will become the proper 
subject of examination and of consideration. 

It is said, that the testimony offered should have been admitted, 
because the color of the child might have been such as to prove 
conclusively, that the defendant was not the father of it. But it 
was not the color, or any peculiarity of conformation, or form of 

features, as matters of fact, that were proposed to be proved, it was 
to prove a resemblance, which is matter of opinion ; and witnesses, 

if they could have sight of the persons, might be indefinitely mul
tiplied, without affording any satisfactory ground of judgment for a 
jury. Witnesses except in some art, trade, or profession, requiring 
peculiar skill or science, are not called to form comparisons and to 
testify to opinions arising from them. 

The facts being proved, the jury were to be the judges of the 
effect of similarity or dissimilarity in form or complexion. 

Exceptions overruled. 
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CENTRAL BANK v. ELISHA H. ALLEN. 

It is not necessary to allow one day for every twenty miles travel from the 
place of caption to the place of holding the court, after the taking of a dep
osition, if a reasonable time be given to travel in the ordinary mode from 
one place to another. 

Where the maker of a note is entitled to grace, the indorser has the same 
privilege. 

Where a note is made payable at a particular bank, and before the day of pay
ment arrives, that bank has no place of business, and ceases to exist, and 
another bank does business in the same room ; if it be necessary to make a 
presentment of the note for payment, it is sufficient, if made at that room. 

Where a note is made payable at a particular place, the reply which is there 
made on presentment for payment, is admissible in evidence. 

Where the maker of a note has removed before it falls due, and his residence 
cannot be ascertained by reasonable diligence, if it be necessary to make a 

demand, it may be made at his former residence. 

The replies, made on inquiry for the maker's place of abode, are admissible 
in evidence. 

The contents of a notice, sent to the indorser of a note, informing him of a 
demand on the maker and non-payment, may be given in evidence without 

notice to produce the paper. 

ExcEPTIONS from the Court of Common Pleas, REDINGTON J. 
presiding. 

Assumpsit against the defendant as indorser of a promissory note 
made to him by one N. Norton, dated April 7, 1835, payable at 
the Branch Bank m Portland in two years from date with interest 
annually. The plaintiffs introduced two depositions taken in Port
land, March 31, 1838, at 10 o'clock, A. M., to be used at the 
then next term of the Court holden at Augusta, on the third day 
of April; the distance between the places is more than fifty and 
less than sixty miles. The first day of April was on Sunday. 
These depositions were objected to because a sufficient number of 
days did not intervene between the time of taking and the Court 

to allow the defendant suitable time to attend Court. The dep

ositions were admitted by the Judge. It appear©d from these 

depositions, that the plaintiffs sent the note to Portland for col
lection to a bank there; that on April 10, 1837, a notary pub
lic took the note and carried it to the room occupied by the Branch 
Bank when the note was gi\'en and while that Bank did business 

VoL.1v. 6 
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in Portland, and there presented it and demanded payment of the 

Cashier of the Bank of Cumberland, then doing business in the 

same room, and that the Cashier of the latter Bank refused pay

ment, and informed him, that Norton had no funds there, and that 

the Branch Bank had closed business in that city. It was proved 

that the Branch Bank had closed business in Portland in 1836, 
and had no place of business there afterwards. On the same 

day the Notary made diligent search in Portland for Norton, and 

was informed by Norton's brother and others, that he had left 

Portland and gone to the western country. The Notary then left 

a demand and notice in writing at the place where Norton last 

boarded in Portland, and on the same tenth of April, the Notary 

prepared a written notice directed to the defendant at Bangor, his 
place of business, and deposited it the same day in the post office 

in Portland. This notice, he testified, described the note, stated 

that it was not paid by the promissor, and demanded payment of 

the defendant as indorser. To the admission of all this testimony 
the defendant objected. The Judge admitted it, and instructed the 
jury, that if believed by them, it was sufficient to prove a demand 
and notice. The verdict was for the plaintiff, and the defendant 

filed exceptions. 

Wells, for the defendant. 
The depositions ought not to have been received, l1ecause the 

party is entitled to time to return before the Court. Stat. 1821, 
c. 85, sec. 2; Ulmer v. Hills, 8 Green!. 326. The demand was 
too late to charge the indorser. Stat. 1824, c. 272. If the Bank 

of Cumberland was the place of payment, because the Brandt 
Bank had ceased to do business there, the note should have been 

in the Bank during banking hours. Berkshire Bank v. Jones, 6 
Mass. R. 524; Woodbridge v. Brigham, 13 Mass. R. 556. The 

declarations of the Cashier are not admissible, for he is a mere 

stranger. Carle v. White, 9 Green!. 104. As there was no 
Brandt Bank at Portland, at which the demand could be made, 
it should be made at the usual place of abode of the payee, if to 

be found. This was not done, nor was due diligence used to find 

where his place of abode was. Hill v. Varrill, 3 Greenl. 233. 
No notice was given to the defendant to produce the notice sent to 
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him, and therefore the contents of it were improperly given m evi
dence. 

Clark, for the plaintiffs, afterwards furnished the Court with a 
written argument. 

In his argument, he cited stat. 1821, c. 85, sec. 1, 2; Wyman 
v. Dorr, 3 Greenl. 183; Clapp v. Balch, ib. 216; 4 Pick. 302; 
5 Pick. 528; State Bank v. Hurd, 12 111.ass. R. 172; Shed v. 

Brett, 1 Pick. 413; Williams v. Bank of U. States, 2 Peters, 
96; Widgery v. Munroe, 6 Mass. R. 451; North Bank v. Ab
bott, 13 Pick. 465 ; Church v. Barlow, 9 Pick. 547; Chitty on 
Bills, 314; 2 Stark. on Ev. 160; Eagle Bank v. Chapin, 3 
Pick. 180; 6 Wheat. 104. 

The case was continued for advisement, and the opinion of the 
Court was afterwards drawn up by 

WESTON C. J. - We do not think the presiding Judge was 
bound to reject the depositions, because taken at so late a day at 
Portland. No decision has gone that length. The defendant, in 
the present facilities for travelling, had ample time, •if he chose to 
be present at the caption, without violating the Sabbath, to go from 
that city to Augusta, before the sitting of the Court, for which it 
was taken. 

The note having been left at a bank for collection, the maker 
was entitled to grace, by the express provisions of the statute 
of 1824, c. 272. If the maker was entitled to grace, it results, 
that the indorser, who was collaterally liable, has the same privi
lege. Pickard v. Valentine SJ al. 13 Maine R. 412. 

The maker had promised to pay it at a day and place certain. 
The place, the Branch Bank in Portland, was well known and 
understood at the date of the note. Before its maturity, that Bank 
ceased to have a place of business in that city. It has been held, 
that where a bill is drawn and accepted, payable at a particular 
house, going to that house with the bill on the day of payment, 
and finding it closed, is a sufficient presentment. Bailey, 200. 
And we are inclined to the opinion, that the Branch Bank having 
ceased to operate, if their banking house had not been occupied by 
a similar institution, presentment would have been excused. If 
this was the place of demand, and upon the facts we think it was, 
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there is evidence of a sufficient presentment at that place. It 
must be taken to have been made in business hours, the Bank 
being open, the presentment having been made to the Cashier, and 

payment demanded of him. Berkshire Bank v. Jones, 13 Mass. 
R. 556; Nichols v. Goldsmith, 7 Wend. 160; Shaw v. Reed, 12 

Pick. 132. 

The answer of the Cashier of the Cumberland Bank, that the 

maker had provided no funds there, wherewith to pay the note, 

was properly a part of the res gesta, and as such admissible. But 

if it had not been, the holder is not bound to prove, that such 

funds had not been provided. If they had, it was matter of de

fence, to be proved by the indorser. Bank of U. States v. Car
neal, 2 Peters, 543. 

But if the discontinuance of the Branch Bank at Portland, has 
the same effect as if no place of payment had been appointed, we 

are of opinion, that such diligence was used by the messenger of 

the holder, as excused a personal demand upon the maker. He 

testifies, that he made diligent inquiry for his place of residence, 
which it appears had been at Portland, and was informed that he 
had gone into the western country, and particularly, that he had 
this information from the maker's brother, who had been connected 

with him in business. The answers he obtained upon these in
quiries, were very clearly admissible as a part of the res gesta. 
The holder was under no obligation to send into the western coun
try to make demand, but the written demand of payment, left at 

Moorhead's, his former residence in Portland, was sufficient. Mc
Gruder v. Bank of Washington, 9 Wheat. 598; Anderson v. 
Drake, 14 Johns. R. 114. In any point of view, in which the 

case can be considered, there is no evidence of ]aches in the holder, 

but there is evidence of sufficient diligence on his part. 

As to the proof of notice to the defendant, it was such as is uni

formly received, without first giving notice to the party to produce 

it. Eagle Bank v. Chapin, 3 Pick. 180. 
Exceptions overruled. 
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* THE INHABITANTS OF AUGUSTA vs. JABEZ LEAD

BETTER. 

A town may purchase or receive a negotiable note for the purpose of meeting 
an expected claim upon the town by the payee; and may maintain a suit 
thereon, as indorsers, in the name of the town. 

This power may be exercised by the town agent and selectmen without a 
vote of the town. 

ExcEPTIONS from the Court of Common Pleas, REDINGTON J. 
presiding. 

The action was brought by the plaintiffs as indorsees of a note 

given by the defendant to one Armstrong and by him indorsed. 
At the time of the trial in the Court of Common Pleas, there was 
an action pending in the same Court against the town for injuries 
alleged to have been sustained by Leadbetter by reason of a de
fective road within the town. The defendant called Potter, the 

attorney of the plaintiffs, who testified, that the promisee brought 

the note to him before this action was commenced, the witness 

being then the general agent of the plaintiffs, their treasurer, and 

one of their selectmen, and indorsed and delivered the note to him, 
and he gave Armstrong an accountable receipt therefor; and that 
after consulting with the other selectmen, with their assent, he 
brought this action. At the time the note was received of Arm
strong, no action had been commenced against the town by Lead
better, nor was it certain, that any suit would be brought by him. 
The witness stated, that he had disclosed all the authority he had 
to institute and prosecute the suit. The counsel for the def end ant 
thereupon objected, that this action could not be maintained, be
cause the note did not come into the hands of the plaintiffs in the 
regular course of business which towns are authorized to do; that 
the town never legally gave their assent to bringing the suit in their 

name, and had no interest therein ; that neither the town agent, 

nor the selectmen, nor the treasurer, nor all combined, could legally 

assent to the using of the name of the town in bringing the suit ; 
and that even the town by vote could not lawfully authorize the 

suit in their name, it not being within the corporate purposes for 
which towns are created so to lend the use of their name, or in any 

* The Chief Justice, being an inhabitant of .!lugusta, did not sit in the hear
ing or determination of this case. 
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way to assume the prosecution of suits in which they have no m
terest. The Judge overruled all the objections, and instructed the 

jury, that on the facts the action could be maintained in the name 
of the plaintiffs. The verdict was for the plaintiffs, and the de

fendant filed exceptions. 

]Hay, for the defendant, argued in support of the objections made 
Ly him to the maintenance of the action at the Court of Common 

Pleas, and cited Stetson v. Kempton, 13 ]}Jass. R. 272; Bussey 
v. Gilmore, 3 Greenl. 191; Parsons v. Goshen, 11 Pick. 396; 
Willard v. Newburyport, 12 Pick. 227; stat. 1821, c. 121, sec. 
7; Greene v. Bailey, 3 Fairf 254; First P. in Sutton v. Cole, 
3 Pick. 240; Bayley on Bills, 47, note A; stat. 1821, c. 59, 

sec. 26; Griswold v. North Stonington, 5 Conn. R. 367; Sher
wood v. Roys, I 4 Pick. 172. 

Potter, for the plaintiffa, argued, that the town, as a corporation, 
had power to bring and maintain a suit of this description ; that 
this was one of the acts of the town exercised properly by their 
agent and selectmen in behalf of the town ; that the town had au
thority by their officers to discharge the action, receive payment of 
the note, and give it up to them, and therefore sufficient authority 
to bring the suit ; and that the common practice of transacting all 
such affairs by the officers of the town, and the great inconvenience 
of assembling the inhabitants to vote respecting every bargain, 
should have great weight, in giving a construction to the statute. 
He cited 2 Kent's Com. 274,290; Angello/ A. on Cor. 60, 94; 
Willard v. Newburyport, 12 Pick. 227; stat. 1821, c. 59, sec. 
26; Little v. O'Brien, 9 .Mass. R. 423; 3 Cranch, 208; Marr 
v. Plummer, 3 Greenl. 73. 

The case was continued for advisement, and the opinion of the 
Court subsequently drawn up by 

SHEPLEY J. -The promissory note upon which this action is 
brought, was payable to William Armstrong or order, and by him 
indorsed, directing it to be paid to the plaintiffs or their order. 
This is sufficient to pass the property to them, unless there is some 

legal objection to their title, arising out of their want of capacity to 
take for the purpose for which it was received, or out of the man-
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ner in which it was acquired. Although it was received before 
the town agent knew, that the defendant would institute a suit 

against the town, yet it appears to have been taken in contempla

tion of such an event, which took place before this action was 
brought. Towns are authorized to commence and prosecute suits 

and may for this purpose appoint agents or attorneys. c. 114, sec. 
7. The powers of the agent are limited only by the capacities of 

the corporation and by the nature of his employment. The select

men are also agents to manage the prudential affairs of their towns, 

but they cannot assume powers, which do not belong to the towns 

for which they act. The law also contemplates, that towns may 

be the lawful holders of notes and other securities, but such power 

does not enlarge the capacities of towns, and enable them to take 

them for other purposes than those provided for by the law. This 

is not one of those cases in which the treasurer is empowered to 

sue in his own name; for it is only when the note or security is 

given to him, or to bis predecessor, in their official character, that 

he can sue in his own name. c. 59, sec. 26. The action may 

then be well maintained in the name of the town, if the note was 

received for purposes coming within the legal action of the town, 

the title being lawfully acquired. Towns are obliged to keep their 

highways in repair, and are subjected to the payment of damages 
to the party injured by their neglect. And they may use all law

ful means to defend themselves against the recovery of damages, 
and to provide for the adjustment and payment of any such dama
ges. For this purpose they may borrow money, or purchase grain 
or other merchandise. For they would be acquiring property for 

the very purpose of enabling them to perform a duty enjoined by 

law. Can there be any doubt that for such a purpose the plaintiffs 

might by a legal vote have acquired the property in the note now 
in suit ? If not, there can be none here, and the objection fails 

arising from their want of capacity to take. Whatever of authori

ty could be legally exercised by the agent and selectmen existed 

in this case. The selectmen might draw an order to pay damages 

recovered against the town and thus Lind tbe town. They and 

the agent might settle the suit brought by the defendant against 
the town, and bind the town by their acts. If they have power to 

accomplish an object have they not the choice of the legal means 
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by which it may be done? If they may settle and pay the de

fendant for the injuries, which he has sustained, may they not, if his 

carriage have been injured, procure materials and cause it to be re

paired? ·When a traveller's horse has been injured may they not 

procure another for him to prevent delay and additional damages? 
And if they may do these things may they not at his request purchase 

from one of his creditors his note and deliver it to him in payment? 

And can his consent enlarge their power and authorize them to do 
that, which without it, they could not do? If the power to pur
chase a note for such a purpose be admitted, it no more implies a 
general power to traffic in notes, than the power to purchase mate

rials and repair a carriage implies a general power to trade. 
It has been decided that overseers of the poor may bind the 

town by their promise to pay for the support of a pauper chargea

ble to their town. Belfast v. Leominster, 1 Pick. 123. And 

that the selectmen acting as overseers may bind their town not to 

take advantage of a defect in a notice respecting a pauper. Han
over v. Eaton, 3 N. H. Rep. 32. And in this state, that these
lectmen acting in that character may bind their towns by advanc
ing money and prosecuting a suit to enable a female to charge one 
as the putative father of her bastard child, to avoid a contingent 
liability for its support. Dennett v. Nevers, 7 Greenl. 399. 

The selectmen while acting upon the prudential affairs of their 
towns would upon the same principles possess a similar authority. 
The cases of Davenport v. Hallowell, 1 Fairf 317, and Blake 
v. Windham, 13 .Maine R. 74, and Willard v. Newburyport, 12 
Pick. 227, exhibit the exercise by town officers of powers quite as 
extensive, which seem to have been approved. 

In the case of Griswold v. Stonington, 5 Conn. R. 367, it was 

decided, that the selectmen had not power virtute officii to submit 

a claim on the town for the support of a pauper to arbitration; 
upon the principle, that where special powers are given by statute 
as in that state, the delegation of such special power excludes the 
general authority which might otherwise exist. The principle is 

doubtless correct, but it is not applicable to our legislation, where 
their powers in relation to the management of the prudential affairs 
of their towns are not defined by statute. 

Exceptions overruled. 
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LEVI BEAN vs. EZEKIEL SIMPSON. 

Proof of the assignment of a chose in action and of notice thereof to the 

debtor, without exhibiting the security or offering evidence of the assign
ment where no request is made therefor, is sufficient to protect the assignee 
against subsequent payments to the assignor. 

If no place be appointed in the contract for the delivery of specific articles, it 
is the duty of the debtor to ascertain from the creditor where he would re
ceive them; and if this be not done, the mere fact that the debtor had the 
articles at his own dwellinghouse at the time, furnishes no defence. 

The averment in the declaration of a demand, not required by the contract, or 
by law, may be rejected as surplusage, and need not be proved. 

THE action was assumpsit on a contract in writing to deliver 
certain specific articles to the plaintiff, dated Jan. 5, 1835. The 
declaration averred a demand of the articles on the last day of 

May, 1836. No time, or place, for the delivery of the articles was 
named in the contract. On the back of the contract was an as
signment under seal from Bean to one Sherman, dated April 27, 
1836. On the first day of May, 1836, Sherman gave verbal no
tice of the assignment to the defendant, and demanded the articles, 
but did not exhibit to Simpson the assignment, or give any evi
dence of it, nor did Simpson request it, but offered to pay the 

amount, if Sherman would deduct a sum alleged to be due from 
Bean to one Eaton. To this Sherman refused to assent. The 
defendant gave in evidence a paper dated July 2, 1836, signed by 
Bean, containing his acknowledgement that he had received pay
ment in full for the articles specified in the contract. The defend
ant offered to prove, that on the last day of lJ!lay, 1836, he was at 
his dwellinghouse during that day, and then and there had the arti
cles mentioned in the contract, and was ready to deliver them to 
Bean, or to his assignee. The Judge refused to admit this evi
dence, as no notice was shown to have been given to Bean, or to 

his assignee, of the time or place of the intended payment. The 
Judge was requested by the defendant to instruct the jury, that 
before the defendant could be compelled to pay the assignee, he 

must prove that he had furnished the defendant with evidence of 

the assignment before the commencement of the action. The 
Judge declined, and instructed the jury, that it was not necessary 

VoL. 1v. 7 
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that any such evidence should be furnished the defendant, as he 
had never requested it. He also insisted, that it was necessary for 
the plaintiff to prove a demand of the articles at the defendant's 

dwellinghouse, and requested the Judge so to instruct the jury, as 
the plaintiff had in his declaration alleged, that he had made a de
mand on the defendant on the last day of May, 1836. The Judge 
declined, and did instruct them, that no such demand was neces
sary, and that it was not therefore necessary to prove the averment. 
The Judge instructed the jury, that the assignment, being under 
seal, and purporting to be for a valuable consideration, is to be pre

sumed to have been bona fide, and for a valuable consideration, 
unless the same should be disproved by the defendant; that the 
defendant might be allowed by way of deduction from the amount 

for any payments he had made to Bean prior to notice to the de
fendant of the assignment, but that unless he should prove that 
payments had been made before the notice, they could not be al
lowed. The verdict was for the plaintiff, and the defendant filed 
exceptions to the rulings and instructions of REDINGTON J. 

Smith argued in support of the propositions contained in the re
quests for instruction, and contended, that the instructions given 
were erroneous. He cited Davenport v. Woodbridge, 8 Greenl. 
17; Wood v. Partri~ge, 11 Mass. R. 488; Wyman v. Winslow, 
2 Fairf. 398; Robbins v. Luce, 4 Mass. R. 474; Penniman v. 
Hartshorn, 13 .Mass. R. 87; Damon v. Osborn, 1 Pick. 476; 
Briggs v. ~Mason, 16 Mass. R. 453; Douglas, 668; 3 B. 8J- P. 
456; I Chitty Pl. 209; 7 Johns. R. 321 ; 10 Johns. R. 365. 

Z. Washburn, for the plaintiff, argued in support of the rulings 

of the Judge, and insisted that the requests for instruction were 

rightly refused. He cited Bixby v. Whitney, 5 Green[. 195; and 

Davenport v. Woodbridge, 8 Greenl. 17. 

The opinion of the Court, after advisement, was drawn up by 

WESTON C. J. -That the contract, originally given to Bean, 
was assigned to Sherman, in April, 1836, has been proved, and is 
not disputed. The defendant, having had notice the following 
month, could not subsequently make payment to Bean, so as to 
defeat Sherman. This was expressly decided in Davenport v. 
Woodbridge, 8 Green!. 17. 
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No place was appointed for the delivery of the specific articles, 
which are the subject matter of the contract. It was then the 
duty of the defendant, the debtor, to ascertain where the creditor 
would receive them. His readiness to pay at his own dwelling

house, on the day appointed, afforded him no defence. Bixby v. 

Whitney, 5 Grcenl. 192. 
The plaintiff proved all that was necessary to maintain the ac

tion. The averment of a demand, not required by the contract, 
or necessary by law, was impertinent, and as such may be rejected 

as surplusage. Bristow v. Wright, Douglas, 665. 
Exceptions overruled. 

JOHN WELLINGTON vs. JAMES A. DREW. 

Where goods were left by the plaintiff with another for safe keeping merely, 
and the defendant came to the bailee of the goods, and saying that he had 
authority from the plaintiff to make sale thereof, took the goods and sold 
them, and paid a portion of the proceeds of the sale to the bailee, with the 
request to pay the same to the plaintiff; and where the plaintiff received 
this money without objection, and requested the bailee to call on the de
fendant for the remainder; it was held, that trespass de bonis asportatis 

could not be maintained, although the defendant did not show any authority 
from the plaintiff to make the sale, 

ExcEPTIONS from the Court of Common Pleas, REDINGTON J. 

presiding. 
The form of action was trespass de bonis asportatis. The evi

dence, the grounds taken by counsel, and the ruling of the Judge 
as it appears in the exceptions, will be found in the opinion of 

this Court. 

Emmons, for the plaintiff. 

F. Allen, for the defendant. 

The opinion of the Court was by 

EMERY J. -This comes before us on exceptions from the Court 
of Common Pleas, against the Judges' ruling in an action of tres
pass de bonis asportatis. The plaintiff's witness testified, that the 
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plaintiff left in his possession at Houlton, in November or December, 
a quantity of tanned calf skins, to be kept safely for him till he 

came back in February following, that the witness had no author

ity from the plaintiff to sell the skins, nor right to authorize or per

mit another to do so, that he, the witness, never did sell the skins, 
nor give permission to any one else to do so; that the defendant 
came to witness' house with one Whitney to examine the skins, 
saying the plaintiff had authorized him to dispose of the same. 
Witness shew them the skins. On a subsequent day, the defend

ant sold the skins with others of his own, in exchange for broad
cloth, ,to said Whitney. That the skins were taken away from his, 

the witness', house accordingly, that the defendant brought the wit

ness eight dollars, as part of the proceeds of the sale of the skins, 

and requested him to give the same to the plaintiff, which he did, 

and the plaintiff received the same, and requestf'd the witness to 
call upon the defendant for the balance. The witness could not 
say whether he called upon the defendant for the balance or not. 

Upon this evidence the Judge ruled, that the action of trespass could 
not be maintained, as the evidence disproved any tortious taking. 

It is contended, that it ought to have been left to the jury 
whether the taking was tortious or not, and that the plaintiff did 
not contemplate or assent to any sale for broadcloth. That it can 
make no odds to defendant whether he is charged in trespass or as
sumpsit, and that it was not competent for the Court to order a 
nonsuit. It does not appear that the Judge did order a nonsuit. 
The exceptions are against the ruling of the Judge, that the ac
tion of trespass could not be maintained, as the evidence disproved 

any tortious taking. Whereupon the plaintiff was nonsuit. 
But we think the ruling of the Judge was entirely correct. 

There was no secresy in the defendant's proceeding. He stated 

that the plaintiff had authorized him to dispose of the skins. A 
portion of the money received as the proceeds of the skins was 

paid to the plaintiff. On receiving it, not a syllable of complaint 
was uttered, but the witness was requested to call on the defendant 
for the balance, thus ratifying the doings of the defendant and con
firming his representation to the witness. And we cannot doubt of 
the good judgment of the plaintiff's counsel in adopting a nonsuit, 
rather than hazard the taking of a verdict. 

The exceptions are overruled. 
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ALFRED B. MoRTON F,;- al. vs. DAVID ·wmTE S,- al. 
Executors. 

\Vhen a deputy-sheriff attaches goods, he has the cnstody of them in his offi
cial character until the suit is determined, whether he continues in office or 
not, and is officially bound to deliver them to any officer who may season
ably demand them on the execution; and the sheriff is liable for his neglect 
or misdoings in relation thereto. 

A demand of the property may be waived by the deputy, although out of of
fice; and proof of such waiver will be equivalent to proof of a demand, in 
an action against the sheriff. 

The ven<ler, who has ma<le a bill of sale of goods as security for certain liabil
ities wherein the terms, upon which the conveyance was made, were par
ticularly stated, will not be permitted to testify to the contents of such bill 

of sale, when the paper could have been produced with due diligence. 

ExcEPTIONS from the Court of Common Pleas, SMITH J. pre-
siding. 

The facts in the case, and the ruling of the Judge of the Court 
of Common Pleas, will appear sufficiently in the opinion of the 
Court. The exceptions were filed by the defendants. 

D. Williams, for the defendants. 
Where an officer attaches property on a writ, the execution must 

be given to him within thirty days after judgment, or to another 
officer who shall demand the property within the thirty days, or he 
will not be held. Howard v. Smith, IQ Pick. 202. The she:-iff 
is not bound for any but the official acts, or admissions of his dep
uty ; and therefore the deputy could not legally waive a demand of 

the property after he went out of office ; and if he did, it would 
bind only himself, and not the sheriff. :Marshall v. Hosmer, 4 
Mass. R. 60; Bond v. Ward, 7 Mass. R. 123; Blake v. Shaw, 
ib. 505. It was a perfect defence, if the property did not belong 

to the debtor, when attached. Fuller v. Holden, 4 .Mass. R. 
498; Tyler v. Ulmer, 12 Mass. R. 163. The testimony rejected 

ought to have been admitted. Blood v. Harrington, 8 Pick. 552. 

Wells, for the plaintiff. 
The property was in the hands of the deputy in consequence of 

an official act, for which the sheriff was liable. His going out of 
office would not remove the liability to account for the property. 
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Being equally liable before and after going out of office, an admis
sion or waiver binds the sheriff, as much after as before. But the 
exceptions merely state, that he ceased to act as deputy, not that 
he ceased to be a deputy. Bridge v. Wyman, 14 Mass. R. 190. 

The witness could not be permitted to prove the contents of a 
written instrument. There was no necessity of giving notice to 
produce the paper, as the plaintiff did not propose to give evidence 
of its contents. The paper might have been produced, if the de

fendant,.had taken the proper course to procure it. 

The opinion of the Court, after advisement, was drawn up by 

SHEPLEY J. -On the trial of this action, which was brought 
against the legal representatives of the former sheriff, for default of 
his deputy, Thing, the jury were instructed, that a demand must 
be proved to have been made of the deputy within thirty days 
after judgment, " unless the said Thing by his acts or admissions 
had waived such demand." It is said, that the waiver was not 
made by him while in office, and that if it had been, the sheriff 
was not bound by it. It does appear, that he had ceased to act as 
a deputy. When a deputy attaches goods, the law supposes him 
to have the custody of them in that character, until the suit is de
termined, whether he continues in office or not; and he is officially 
bound to deliver them to any officer, who may have the execution. 
But he may decline doing so, until such officer makes known his 
right to demand them. This demand being for his own personal 
security and convenience may be waived, and he remain liable in 
the same manner as if the demand had been made ; and his princi

pal will be answerable for his neglect to deliver the goods, it being 
the neglect of an official duty. 

The defendants introduced the debtor to prove, that he was not 

the owner of the property attached. And it is insisted, that his 
testimony ought to have been submitted to the jury; and it is sup
posed to be like that received in the case of Blood v. Harrington. 
In that case the writing was but a bill of parcels. In this case it 
was a bill of sale, as the witness said, to secure to the purchaser 
certain liabilities, and the terms upon which the property was con
veyed were particularly stated in the bill of sale. The terms of 
such a contract were of importance, and the contract itself was 
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the best evidence of them. It is said, that the bill of sale was in 

the hands of the purchaser, and that the defendants had not the 

control of it. They were obliged to prove their defence by the 

best evidence, and there is no apparent reason, why the purchaser 

might not have been required to attend and produce it. 

Exceptions overruled. 

IRA THING l!J'· al. vs. OuvER LIBBEY.* 

Where the defendant, while under the age of twenty.one years, purchased 
goods and gave his note therefor, and made sale of most of them in the or
dinary course of business, and transferred and assigned the residue to secure 
the payment of a debt; the retaining of these goods for sale by the minor, 
as the servant of the assignee, until after he became of full age, does not 
deprive him of the right to set up infancy as a defence to the note. 

If a promise made by an infant be renewed or ratified by the promisor, when 
of full age, but after the commencement of a suit thereon, that suit cannot 
be sustained thereby. 

AssuMPSIT on a note dated May 17, 1834, for $317,17, signed 

by the defendant, on demand with interest. The action was com

menced July 22, 1834. The parties agreed on a statement of 
· facts. Libbey did not become twenty-one years of age until June 
23, 1834. The note was given for goods sold by the plaintiffs to 

the defendants several months before it was given. The facts are 
sufficiently apparent in the opinion of the Court. 

The arguments were in writing. 

S. W. Robinson, for the plaintiff. 
The plea of infancy is a privilege given to minors to be used 

as their shield against oppression and fraud, and not as an in

strument of injustice. An infant may affirm after coming of age. 

Affirmation may be by expressly assenting to the contract, or may 

be by any act or conduct of his, showing a determination to retain 

the benefits of the contract. And if he affirms a contract in part 

* Shepley J. did not sit in this case, the arguments having been handed in 
before his appointment. The opinion was not received by the Reporter until 

after the last volume was printed. 
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he ratifies the whole. Retaining property after full age, is affirma

tion. Hubbard v. Cummings, 1 Greenl. 11; Dana v. Coombs, 
6 Greenl. 89; Lawson v. Lovrjoy, 8 Greenl. 405; 3 Burrow, 
1717; Com. Dig. Enf c. 6. He insisted that on these principles 

the plaintiff ought to recover. 

H. W. Fuller, Jr. for the defendant. 

There has been no express promise to pay the note, and the law 

must imply one from the facts, or the plaintiff cannot prevail. The 

dP.mand of the plaintiff on the defendant to deliver up the goods, 

and his refusal, is a nullity. 1. Because not made until after the 

action was instituted. 2. The note was not offered to be given 

up. 3. Because the remnant of goods had been sold to Page, 
while the defendant was a minor, and were retained by the defend

ant merely as the servant of Page. He could not in good faith 

avoid to contract with Page. Badger v . .Phinney, 15 Mass. R. 
359; Hubbard v. Cummings, I Greenl. 11; Dana v. Coombs, 6 
Green!. 89; Willis v. Twambly, 13 Mass. R. 204; Roberts v. 

Wiggin, I N. H. Rep. 73. The case Lawson v. Lovejoy, 8 
Greenl. 405, carries the doctrine of ratification as far as any case, 
but not far enough to enable the plaintiff to sustain his action. He 
urged, that on the settled principles on this subject, the decision 
should be in favor of the defendant. 

The opinion was drawn up by 

EMERY J. -The expectation of the plaintiffs in this case is to 

charge the defendant, who was a minor at the time of giving the 
note in suit, for a stock of goods sold and delivered to the defend

ant several months previous to its date. Such of the goods as re

mained ori hand, to the amount· only of fifty dollars, several weeks 

before giving the note, the defendant had in good faith assigned and 

transferred to one Samuel .Page to secure him for certain debts due 

to .Page, and liabilities on his account. All the rest of the goods 

had been fairly sold. After this mortgage of the goods to Page, 
which were delivered to him on the assignment, they were left in 
the .defendant's possession in trust to sell and apply the proceeds to 

Page's benefit, and it is insisted, that these acts of the infant, shew
ing a determination to retain the benefits of the contract, amount 
to a ratification of the whole contract. 
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The cases of Hubbard [y al. v. Cummings, I Greenl. 11; 
Dana Sf al. v. Coombs, 6 Greenl. 89; Lawson v. Lovejoy, 8 
Greenl. 405; 3 Burr. Rep. 1717; Com. Dig. Enf c. 6, are re
lied on to support this position. 

In Lawson v. LoveJoy, the defendant had sold the property after 
he became of age. 

In the present case, the defendant had only a qualified right of 
possession in trust for Page. He could not under these circum

stances have legally delivered them for any purpose inconsistent 
with the trust. The court in Lawson v. Lovejoy, say they do not 
decide whether the law would afford any remedy for one who had 
sold his chattels to an infant by whom they had been converted into 
cash during his infancy, there being no subsequent confirmation of 
the cohtract. No new promise has actually been made by the de
fendant. And such a promise must be made before the commence
ment of suit or it cannot be given in evidence. Ford v. Phil
lips, 1 Pick. 202. 

The demand subsequent to the commencement of the suit, and 
the refusal to release the residue of the goods because they were 
Page's, we think ought not to be regarded as amounting to a rati
fic~tion of the contract so as to charge the defendant upon this 
note. There was no offer by the plaintiffs to give up the note at 
the time the demand was made. If the doctrine be, that the priv
ilege extended to infants should be a shield, it would seem, that his 
acts which amount to a confirmation ought to be of such an une
quivocal nature as to establish a clear intention to confirm the con
tract, after coming of age, after a full knowledge that it was void
able. Tucker v. Moreland, IO Peters, 75,· 76. 

This was in case of a deed, it is true. But it shouM be volun
tary, not obtained by circumvention, nor under ignorance of the 
fact that he was entitled to claim the privilege. 

The plaintiff must be nonsuit. 

VoL, 1v. 8 
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lnhabitants of BLOOMFIELD vs. Inhabitants of SKOW• 

HEGAN. 

In the act incorporating a portion of an old town into a new one, it was pro
vided, that those, who should afterwards become chargeable to the towns as 
paupers, should be considered as belougiug to that town, "on the territory 
of which, they had their settlement at the time of the passing of this act, and 
shall in future be chargeable to that town only;" a pauper had gained a settle
ment in the old town at its incorporation, by residing therein on that part of 
it made into the new town, but when the new town was incorporated, had 
removed into a different part of the old town, and there remained until this 
territory was incorporated into a third town; the pauper, who had never 
gained any settlement unless by these acts of incorporation, was held to 
have a settlement in the second town, under the special provision in the act 
of incorporation. 

FROM the statement of facts agreed by the parties, it appeared, 
that SusanJreland, the pauper for whose support the action was 
brought, was the legitimate child of Jonathan Ireland, who was the 
legitimate son of Abraliam Ireland. Abraham Ireland resided in 
the town of Canaan, at the time of its incorporation in 1789, in that 
part of it which is now Bloomfield, and gained a settlement there by 
the act of incorporation. Jonathan Ireland had a settlement deriva
tively from him. Before Bloomfield was incorporated, Jonathan Ire
land removed into that part of Canaan now Skowhegan, and died 
there in 1812 without ever having been in a condition to gain a set
tlement in his own right. The family of Jonathan Ireland, includ-
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ing the pauper, remained in the same place until after the incorpo

ration of Milburn, now Skowhegan, in 1823, but the pauper has 
never gained a settlement in her own right, unless by the incorpo
ration of Milburn. Bloom.field and Skowhegan were wholly taken 

from Canaan. In the act incorporating Bloomfield, in 1814, was 
the following provision. H Be it further enacted, that the said town 

of Bloomfield shall be holden to support their proportion of the 
poor of the town of Canaan which are now chargeable to said 

town, which proportion shall be ascertained by the present valua

tion of the town ;- and all persons who may hereafter become 

chargeable as paupers to the said towns of Canaan or Bloomfield 
shall be considered as belonging to that town, on the territory of 

which they had their settlement at the time of the passing of this 
act, and shall in future be chargeable to that town only." The 

only question submitted was, in which town was the settlement of 

the pauper. 

Tenney argued for the plaintiffs, and cited Settlement act of 
Massachusetts, 1791, second and tenth modes; Great Barrington 

v. Lancaster, 14 Mass. R. 255; Windham v. Portland, 4 Mass. 
R. 390; Hallowell v. Bowdoinham, 1 Greenl. 129. 

Kidder argued for the plaintiffs, and cited the act passed in 1814, 
incorporating the town of Bloomfield, and Princeton v. Wtst 
Boylston, 15 Mass. R. 384. 

By the Co11rt. -The settlement of the pauper is derived from 
her father, Jonathan Ireland, who derived his settlement from 
Abraham Ireland, his father. The settlement of Abraham was 
in that part of Canaan, which is now Bloomfield. It does not 
appear, that the grandfather, father or daughter subsequently ob
tained any settlement elsewhere. It is very clear then, that by the 

act incorporating Bloomfield, the derivative settlement of the pau

pers remains in that town. 
Plaintiffs nonsuit. 
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JOSEPH KINSMAN VS. JOHN GREENE. 

Where a grant of a township of land is made by the State to certain proprie
tors, reserving a Jot of land near the centre of the township, and the proprie
tors afterwards assign to the State a lot near the side line of the town, which 
is acceptecl as the reservecl lot, the title thereby becomes vested in the State. 

If another be in possession of land, claiming title, at the time the owner makes 
a lease thereof, this does not destroy the effect of the lease, when the lessee 
comes into possession under it. 

Although it may well be questioned, whether a person can be considered as 
holding lands by virtue of a possession and improvement against the State; 
yet if the State, by mere release without covenants, convey lands in the oc
cupation of another, without expelling the occupant, he will he entitled to 

betterments against the grantee of the State, in the same manner as he would 

have bee11, if the title had been in the hands of a private person. 

Where the demandant recovers the land, and the tenant is entitled by the ver
dict to betterments, and the election is made by the demandant to pay there, 
for, he may set off his costs of suit in payment of the betterments. 

Tms was a writ of entry, commenced Sept. I, 1836, demand
ing three hundred and t\venty acres from the west end of lot No. 
17, in :Madison. With the general issue the defendant filed a re
quest for the allowance of betterments. The jury found, that the 

tenant was entitled to betterments on twelve acres, and no more. 
The demandant made his election to pay for the betterments, and 
moved to set off his costs in part payment thereof, if the court 
should order judgment to be entered on the verdict. The reserva
tion in the deed from the Commonwealth to Barnard and others 

was in these wonk " Reserving four lots of three hundred and 
twenty acres each for public uses, viz. one for the first settled min

ister, one for the use of the ministry, one for the use of schools, 

and one for the future appropriation of the government, to be laid 
out near the centre of said township, and to average in goodness 

with the other lots." The lot demanded was claimed, as tho one 

last mentioned. The only notice of the assignment to the Com
monwealth in the case was in these words. " Tho demandant read 
in evidence an assignment of the public lots in the town of ]}Jadi
son, made under the statute, at the Court of Common Pleas for 
this county, .March Term, 1820, by which the demanded premises 
were assigned to .Massachusetts as the lot reserved for the use of 
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the Commonwealth." The material facts are given in the opinion 
of the Court. 

Bronson, for the tenant, contended, that the Commonwealth 
could not have been seized of the premises demanded, lying on 

one side of the town, by any right retained by the reservation in 
the original deed to the proprietors ; that the assignment could vest 
no right in the State; nor could the State become seized without 
judgment of law, after the disseizin of the proprietors, and could 
convey no title to the demandant. He cited Fisk v. Briggs, 3 
Fairf 373. 

Boutelle, for the demandant, argued, that the four lots had never 
been conveyed away by the Commonwealth, and therefore no dis
seizin could take place ; but were it otherwise, and the land passed 
to the proprietors, the occupant held under the proprietors, and his 

possession could not defeat any conveyance or assignment to or 
from the State. Burghardt v. Turner, 12 Pick. 534; Ward v. 
Bartholomew, 6 Pick. 409; Knox v. Hook, 12 Mass. R. 329; 
Shaw v. Bradstreet, 13 iHass. R. 241; Kenn. Pur. v. Kavanagh, 
I Greenl. 348. 

The opinion of the Court, after advisement, was drawn up by 

SHEPLEY J. - In the grant from the Commonwealth to Barnard 
and others in 1792, there was a reservation of four lots for public 

uses, "to be laid out near the centre of said township," one of 
which was for future appropriation. The premises now in contro
versy are upon lot No. 17, adjoining the lot on the north west 
corner of the township. In the case of Porter v. Griswold, 6 
Greenl. 430, a doubt was expressed, whether the language used in 
deeds of this description would amount to a legal reservation of the 
title. Considering the situation of this lot there may be difficulty 
in regarding the title as remaining in the Commonwealth, although 
she might well receive it, when assigned to her for that use. Sup
posing the title to the lot to have passed to the grantees could they 

so assign it to the Commonwealth in 1820, that she could convey 

it to the plaintiff? If so it is immaterial to decide, whether or not 

the title remained in her by the reservation. The improvements 
made by McDonald do not appear to have been of a character to 
affect the rights of any one. The occupations of Moses Greene, 
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and of his widow and children, appear to have continued to about 

the year 1817 when she removed; and Asa Greene a son of 
]}loses continued to occupy until 1823 or 1824. On the 24th of 
October, 1810, he took a lease of the premises, of the agents of the 
proprietors, obliging himself to improve the same until the proprie
tors should sell ; and then to deliver the same up with all improve
ments made thereon. He was in possession in 1820, when the 

proprietors assigned this land to the Commonwealth. They were 
then seized, their tenant being in possession, and could well 

convey the title. It is objected, that when he took the lease 
another was in possession, but that would not destroy the effect of 

the lease when he came into possession. He could not set up his 
title against the title of his lessors. The assignment being effectual 
to pass the title to the Commonwealth, her title then became good, 
if she had before parted with it. Having the title in 1820 and not 

being liable to be disseized, she could convey a good title to the 

plaintiff in 1835. 

Whether a person can be considered as holding lands by virtue 
of a possession and improvement against the State may well be ques
tioned, but it is not now necessary to decide. The deed from the 
Commonwealth to the plaintiff conveys only all its right, title and 
interest in the lot, and is without covenants. And considering her 
usual regard for settlers as exhibited in her conveyances to the 
grantees and others, she may be understood as designing to allow 
any settler to set up his claims in the same manner as he might 
have done, if the title had been in the hands of a private person. 
And the plaintiff cannot under such a title interpose the rights of 
the State when she did not choose to do it, against the claim of the 
defendant for his improvements. 

Judgment on the verdict. 

Let the set off be made agreeably to the motion on file. 
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JosEPH MooRE vs. JOEL FLETCHER. 

If the proprietor of land on which arc a mill and mill privilege grant to one 
son "the use, privilege and benefit of one half of a saw-mill," and on the 
same day grant to another son a tract of land, including that whereon the 
mill stood, "exceptin,g the privilege of one half of a saw-mill conveyed to" 
the other son, "and his heirs;" the grant and the reservation are to be con
strued together to ascErtain the intention of the parties; and one half of the 
mill and mill privilege pass by the grant. 

The words, mill privilege, or the privilege of a mill, in a grant are to be un
derstood as meaning foe land on which the mill and its appendages stand 
and the land and water then actually and commonly used with the mill and 
necessary to the enjoyment thereof. 

The omission to use a portion of the mill-yard for a single year will not pre
vent its becoming a pnrt of it by appropriation and long use. 

Nor can the quantity of land be lessened by proof, that the mill might have 
been well used by the occupation of less land, than was in fact used. 

IN a writ of entry the demandant claimed an undivided half of 

a small tract of land in Anson, on which stood a brick blacksmith's 

shop. The testimony on the trial, before EMERY J., is given at 

length in the report, but the questions of law arising thereon will 

be understood from the facts stated in the opinion of the Court. 

The counsel for the tenant requested the Judge to instruct the jury 
that by the deed of John Moore, Sen., to the demandant, the soil 
of the premises did not pass; that if the soil might have passed by 
the deed as being necessary to the use of the saw-mill, the same 

did not pass inasmuch as there are no bounds mentioned in the 
deed, or that it is void for uncertainty; that the deed gave to the 

demandant nothing but the saw-mill and right of using water suffi
cient for the same, and land enough adjoining it for a mill brow, or 
land which was absolutely necessary to the using of the mill. The 

Judge declined to give these instructions, and did instruct the jury, 

that if from the evidence they did not find, that previous to the ex

ecution of the deed from Moore, Sen. to the demandant, the de

manded premises had been used as a mill-yard appurtenant to the 

mill for depositing logs and boards, and was necessary as a privi

lege for the enjoyment and use of the saw-mill, they would find a 

verdict for the defendant. They also requested, that the jury 
should be instructed, that if they did not find, that the demanded 
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premises were uniformly used as a place for laying logs and boards 
every year after the mill was built until the deed was given, they 

ought to find for the defendant. The Judge declined to give this 
instruction. The defendant offered evidence to show, "that the 
saw-mill might be well used with the use of land enough for a mill 

brow and without the use of almost one half an acre of ground for 

a mill-yard," which evidence the Judge refused to receive. The 

verdict was for the demandant. 

Boutelle, for the tenant, argued in support of the positions taken 

at the trial, and cited Howard v. Wadsworth, 3 Greenl. 471; 
Leonard v. White, 7 JJ;lass. R. 6; Blake v. Clark, 6 Green[. 

436; Worcester v. Greene, 2 Pick. 425; Tyler v. Hammond, 11 
Pick. 193; Hasty v. Johnson, 3 Green[. 282; Thompson v. An
droscoggin Bridge, 5 Greenl. 62; Gayetty v. Betliune, 14 Mass. 
R. 49; 1. B. t!r- P. 370; Grant v. Chase, 17 Mass. R. 443. 

Tenney, for the demandant, contended, that the grant and the 
reservation should be construed together, and had the same meaning, 

which manifestly was, that not only the use of the mill then stand
ing, but the land and mill privilege also should pass to the demand
ant. And the extent of the mill privilege is determined by the 
quantity of land then used for that purpose with the mill. He 
argued, that the denial of the Judge to give the instructions re• 
quested was proper, and that the instructions givrn were correct. 
Bathorn v. Stinson, 1 Fairf. 233; Vickerie v. Buswell, 13 
Maine R. 289; 2 Black. Com. 105; Worthington v. Hylyer, 4 
Mass. R. 205; 5 Serg. ~- R. 107; Parrar v. Stackpole, 6 
Greeril. 154; Story v. Odin, 12 Mass. R. 157; 4 Kent, 456; 
Barney v. Norton, 2 Fairf. 350. 

The opinion of the Court was subsequently prepared by 

SHEPLEY J. -On the 12th of April, 1808, John Moore, Se
nior, being the owner of the tract of land including the premises, 

with a saw mill standing thereon, conveyed a part of that tract, 
not including the premises, to his son the demandant, and " also 
the use, privilege, and benefit of one half of a saw mill." And 

on the same day by another deed conveyed to his son Jolin ~Moore, 
Jr., under whom the defendant claims, a part of the estate, includ-



JUNE TERM, 1839. 65 

Moore v. Fletcher. 

ing within the bounds the premises, " excepting the privilege of 
one half of a saw mill conveyed to Joseph Moore and his heirs." 

The rights of the parties depend upon the true construction of 
these clauses in the deeds. 

The application of the rule of law, that ambiguous language is 
to be construed strictly, as in the case of Howard v. Wadsworth, 

3 Green[. 471, is claimed for the tenant. The rule is not properly 

applicable to this case, because the grantor at the time he created 

the exception, conveyed to the demandant what was excepted; 
making reference in that deed to the exception. Both deeds being 

of the same date, and thus connected by reference are to be ex
amined together to ascertain the true intention of the parties. Was 
it the design to convey to the demandant only the right of use of 

one half of the saw mill then standing, or was it to convey an es
tate in the mill and privilege, as it had been before used ? 

The use, the benefit, and the privilege of a saw mill may refer 

only to the right of occupation. The words use, and benefit, have 

that appropriate signification. And the word privilege in common 
acceptation, means some immunity, or advantage. ·when used in 

connexion with a mill it has in this part of the country acquired a 
peculiar meaning well understood. By the privilege of a mill, or 
its equivalent, mill privilege, is understood the land and water used 
with the mill, and on which it and its appendages stand. There 
might be some doubt in what sense the word was used in the deed 
to the demandant on account of its connexion with the words, use 
and benefit. If those words had been omitted, the deed would 
have read, also the privilege of one half of a saw mill; and there 
could then have been but little doubt, that the design was to con
vey under that phraseology, a title to the land and water power. 
Whatever of doubt might arise from such connexion is removed by 

the language of the exception in the other deed. The exception 

is of the " privilege of one half of a saw mill conveyed to Joseph 

Moore and his heirs." This language has acquired such a mean
ing, that it would be a forced construction, that should hold, that it 

meant no more, than the privilege of using a saw mill while it might 

remain standing. 
The decisions respecting mills, and privileges have necessarily 

been made with reference to the peculiar phraseology in each deed 
VoL. 1v. 9 
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or devise. In the case of Howard v. Wadsworth, 3 Greenl. 471, 
the exception was, "exclusive of the grist mill now on said falls, 
with the right of maintaining the same." 

From the use of different language in the grant and in the ex
ception, the words, mill privilege, being used in one, and the word, 
privilege, being omitted in the other, from the use the word now 
and from the right being given to maintain it, which would not be 
appropriate when a fee was granted, the Court concluded, that the 
intention was to except only the mill then standing, and not any 
part of the privilege, after it ceased to exist. 

In the case of Blake v. Clark, 6 Greenl. 436, "the saw mill," 
without other description, was assigned to one of the heirs of the 
estate. And it was decided, that the fee of the land on which it 
and its appendages stood, and the use of the water, and any easement 
used with, or necessary to its enjoyment, would pass, but not the 
fee of the mill yard formerly used with the mill. The intention to 
convey no greater estate than an easement in the mill yard was in
ferred from the language used in assigning the widow's dower, and 
in the division of the other portions of the estate. 

In the case of Whitney v. Olney, 3 Mason, 280, the devise 
was of a moiety of "two paper mills," and "appurtenances." 

Mr. Justice Story was of opinion, that" all the land under the 
mill, and necessary for the use of it, and commonly used with it, 
passed to the devisees." 

In this case, the terms, privilege, and mill, are both used, which 
ordinarily would pass both the mill and privilege, and the doubt has 
arisen from their arrangement and connexion with other words, 
which may be accounted for by the want of skill and knowledge 
in the scrivener. 

The exception and grant cannot be considered void for uncer
tainty, as they must refer to the saw mill, upon the premises con
veyed to John Moore, Jr. 

The extent of the privilege or mill yard was properly left to the 
jury under the instructions. The rights of the oil mill, nail mill, 
and potash appear to have been defined by deed, and could no 
otherwise affect the rights of these parties than as evidence of the 
use made of the locus demanded. The omission to use any por
tion of the mill yard for a single year could not prevent its becom-
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ing a part of it by appropriation and long use. Nor could it be 
curtailed by proof, that the mill might be well used by the occupa
tion of less land than was in fact used. 

The jury have found, that the demanded premises have been 
used as a mill yard for depositing logs and boards and were neces
sary as a privilege for the enjoyment and use of the mill. 

Judgment on the verdict. 

The STATE vs. BENJAMIN K. ADAMS. 

A log taken" from the bank of a river, twelve or fifteen feet from the water, 
where grass grew, which wa11 annually mowed, but which was covered by 
water in freshets ofan ordinary height," is not taken from the river, within 
the meaning of the log act, stat. 1831, c. 521. 

ExcEPTIONS from the Court of Common Pleas, REDINGTON J. 
presiding. 

The indictment charged, that Adams took certain mill logs from 
the Kennebec River contrary to the provisions of the stat. 1831, c. 
521. Several questions were raised at the trial, and urged in the 
argument, of which but one is noticed in the opinion of the Court. 
The logs were not taken from the water, but, in the words of the 
witness, "from a spot on the bank of the river, twelve or fifteen 
feet from the water in the river, where grass grew, and was actually 
mowed each year, but which is covered by water in freshets of or
dinary height." The counsel for Ailams objected, that the evi
dence did not.show that these logs were lying or being in the river 
within the meaning of the statute. On this point the Judge in
structed the jury, that if they believed the logs were taken from 
the spot described by the witness, and that they had been floated 
to that spot by the waters of the Kennebec Rwer, they were "ly
ing or being in the river," within the meaning of the statute. 

Tennty, for Adams, argued in support of the objection made at 
the trial. To show that penal statutes, as he contended this was, 
should be construed strictly, he cited 1 Black. Com. 88; 5 Jacob's 
Law Die. 130, penal laws; 6 Dane, 588, sec. 16; 3 Caines, 
359; 2 John. R. 379; I Pick. 55. 
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D. Goodenow, Attorney General, insisted that the statute was 

remedial and not penal, mitigating the common law which made 
the offence larceny. Tbe offence is within the mischief of the 
statute, and should be punished by it. If the log was carried by 

the waters of the river to the place where it was taken, it should 
be considered as taken from the river. It should at least be con

sidered as taken from an inlet, if not from the river ; and if so, the 
verdict should not be set aside, because it was right, though the 

instruction gave a wrong reason for it. Farrar v . . Merrill, 1 
Green/. 17. 

After advisement, the opinion of the Court was drawn up by 

WESTON C. J. - We are well satisfied the case before us is 

within the mischief, intended to be punished and suppressed by the 

statute, under which the defendant was convicted, statute of 1831, 

c. 521, yet it being a criminal prosecution for a penalty, we cannot 
feel justified to decide that the place from which the log was taken, 

was the river, although we come reluctantly to so narrow a con
struction of the statute. The log was taken from the bank of the 
river, twelve or fifteen feet from the ,vater, where grass grew, which 
was annually mown. Had it been in the ordinary bed of the river, 
at a point from which the water had receded, at a dry season of 
the year, or had it been lodged on a rock or islet in the river, we 
should have regarded it as a case within the statute. Upon the 
whole we think it better, that there should be some further legisla
tive interposition, if necessary, than that a penal statute should be 

extended by construction to a case, not clearly within it. 

Exceptions sustained. 
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Inhabitants of NEW PORTLAND vs. Inhabitants of NEW 

VINEYARD. 

An act annexing a part of one town to another is a public act. 

\Vhen a part of one incorporated town is taken off and annexed to another, 
the inlrnbit~nts living on the territory thus annexed, and haYing a ~ettlcment 

at the time in the town from which it is taken, acquire thereby a settlement 

in the town to which the annexation is made. 

If an inhabitant, thus acquiring a settlement, remove from the territory annex
ed into a different part of the town to which the annexation is made, and 
there remain until after the act is unconditionally repealed, his settlement 

continues, and is not transferred back by the repeal of the act. 

FROM the facts agreed by the parties, it appeared that the ac

tion was brought for the support of one Ami R. Vidcto and fam

ily, whose settlement was alleged to be in New Vineyard; that 

the paupers had a lawful settlement in New Vineyard, and were 
not then paupers, on the fourth day of Marcli, 1834; that by an 

act of the legislature, passed on that day, a part of New Vineyard 
with the inhabitants thereon, including the land whereon the pau

pers then resided, was set off to New Portland; that twenty-nine 
days after the recess of the legislature of 1834, April I Ith, the 
paupers removed from the territory taken from New Vineyard, and 
annexed to New Portland into the part of New Portland, as it 
was before the act passed, and have since resided there ; and on 
the 12th of March, l 835, the legislature passed an act repealing 
the annexation act of March 4, 1834, the paupers then residing 
within the original limits of New Portland. There was no pro
vision respecting the poor contained in either act. The settlement 
of the paupers alone was in controversy. 

The case was submitted on the briefs of counsel by 

J. T. Leavitt, for the plaintiffs, and by 

R. Goodenow, for the defendants. 

Leavitt cited the annexation act of Marcli 4, 1834 ; the repeal

ing act of March 12, 1835; the acts of 1834, respecting the time 
when public acts shall take effect, c. 92, and c. 135; Common
wealth v. Springfield, 7 Mass. R. 9; Pierce v. Kimball, 9 Green[. 
54; Gove v. Brazier, 3 Mass. R. 540; Holbrook v. Holbrook, 
1 Pick. 258; Bae. Ab. Statute F; Hallowell v. Bowdoinham, 
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1 Greenl. 129; New Portland v. Rumford, 13 .Maine R. 299; 
Fitchburg v. Westminster, 1 Pick. 144; Sutton v. Dana, 4 
Pick. 117. 

The opinion of the Court was prepared and delivered at another 
term by 

SHEPLEY J. -By the act of March 4, 1834, Spec. Laws, ch. 
474, part of New Vineyard was annexed to New Portland; and 
the rights of the parties may depend upon the time, when that act 
took effect. And that may be determined by its being a public or 
a private act. Those are to be regarded as public acts, which reg
ulate the general interests of the state or any of its divisions. Pri
vate acts are such as affect the rights of individuals named. The 

act in question must be regarded as a public act, and operative as 

such. By the act of the 25th of January, 1834, ch. 92, the pub
lic acts of that session passed after that time, were prevented from 
taking effect on the day of their approval. The act provides, that 
they shall be published within twenty days after the close of the 
session, and that they shall begin to take effect in twenty days from 
the date of their publication, unless otherwise provided. 

By the act of March 12, 1834, ch. 135, the public statutes were 
to take effect in thirty days from the recess of the _legislature pass
ing them, unless otherwise provided, and the act of the 25th of 
January is repealed. It may be said, that the act itself did not 
take effect until the thirty days had elapsed ; but such cannot be 
admitted to have been the intention of the legislature. And if 
it were, the act of the 25th of January would not be repealed un

til it did take effect, and the same result would be produced, unless 

it appeared, that the act was published so early as to take effect 

within thirty days. 
The effect of the act of March 4, 1834, was to change the 

legal settlement of those who dwelt and had their homes upon that 
territory at the time when it took effect. This act was repealed by 

the act of the 12th of March, 1835, Spec. Laws, ch. 565. And 
it is insisted, that such a construction should be given to both these 
acts as to prevent their having any influence upon the rights and 
duties of the two towns. Such ought to be their effect, if no 
change of residence had taken place. The repealing act restored 
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the territory to New Vineyard and would have the same operation 
to change the legal settlement of those then having their homes 
upon it, as if there had been a special enactment restoring it, and 
no greater. In the provision for paupers, it is not equity but the 

positive enactment that must decide. But there is not in this case, 
such strong equity as the argument supposes in favor of holding 
that those, who removed from the territory during the year, should 

have their legal settlement again changed upon the restoration of 
that territory. For it may be, that others, whose residence was 
before in New Portland or other towns, took the places of those, 
who during the year removed, and had their settlements changed 
to New Vineyard. And to require her to support those, who had 
removed, and those who took their places, would be to impose a 
double burthen, instead of placing things upon their original footing. 

Upon the facts as agreed, the removal of the paupers, taking 

place before the act took effect, their legal settlement would be in 

New Vineyard. 
A motion is made supported by affidavit, stating that the time of 

removal was erroneously stated in the agreed facts, and that this 
has been since ascertained. As the question is one of importance 
to these towns, and as there is reason to fear, that their rights may 

not be legally determined upon the facts agreed, the agreed 
statement is discharged and the action is to stand for trial. 
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JAMES T. LEAVITT vs. JosEPH SAVAGE SJ- al. 

A su!ety i~ entitled to hav!) his contract executed. according to its ter;ns; 'and 
if the creditor before the day'of payment make a n~~-con'tract 'without' the 
consent of the su~etj, whereby he gives time, and. disables himself 'from 

· compelling paymeu.t at the day by a suit at law, or places:himsdf in-such po
,sition that the debtor_can in, equity obtain an injun_ction: against his proceed~ 
ing, the surety is disc·h_arged. · · , · · · 

If the contract be by an in~trument und~r se~l, the sur~ty may be discha~g~d 
by an extension of th~ time of payment, or of pe~fortri~nce:,· by:; ·~riling 

-"'Witho1;t seal> - ~ ; , '--:,,·"'- 1} / .. rj ' 

yet if the contract ~xtendi~g th~ time be without consideriiticiii ,' it iliidt bi~d; 
ing upon the creditor, and the surety _will not thereby 'be . dischargeil · from 

.. hi~ lia~ility.. . . 

But tpe mere delay of the party)o enforce paymentat the time ?~-.in, tlw mf\i:t· 
. n~;provid~d in the contr~ct, does riot rele~se a su~ety. 

0Nor wiil the'lia,bi( 
ity of the surety be dis~lmg~a by the neglect of the creditor to enfo;c~ pay

:me~t by a surt against the principal on the -~equest of the sn°iety. · · 

DEBT ,on a bond_ from Savage as prin~i,pal, and Dinsmo_re, a5 

surety: to the plai'ntiff, d~t,ed Jun~ .·1, ~836., ·:reciting , th~t. $a,,;age, 
had peen ar~~\lted_ OD a □, exe:utio1; _iri fa VO~-~f th~ plajndg; i~,d ipi~~: 
bond was to be void, if, Savage should wi,thin. six months notify: 
the ,credit~r and sub11;it -himself to an examination, &c. Savage 
. . .• .. . '• .. ·, .... '., ' i .'.. . ' ' • 

notified the plaintiff, and submittedhimsel(to an examination wit.h-: 
in the six ~onths, OD No;,, 14, 1836,·a~a'went thr~u'gli a' part1al 
examination before the Justices, but in their opinion he was not en
titled to take the poor debtor's oath. The plaintiff and Savage, 
without any consideration paid, then entered into the following 
agreement in writing under their hands, but not under seal. "Nov. 
14, 1836. I hereby agree not to commence any suit on the bond 
given by Joseph Savage and Thomas Dinsmore, surety, to me, 
when be was committed on my execution June 7, 1836, until the 

first day of October, 1837, and if by that time the said S,avage 
shall pay me one half of said execution and all fees and costs, to
gether with interest on the whole, and at the same time give me un
doubted security for the balance, the said bond shall be considered 

as cancelled, otherwise to remain in full force. James T. Leavitt." 
There was sufficient time after the date of the writing for a new 

citation and examination before the expiration of the six months. 
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Dinsmore never requested the plaintiff to proceed on the bond. 
The parties agreed upon the facts, and submitted for the opinion of 

the Court, the question, whether Dinsmore, the surety, was dis
charged in consequence of said agreement. 

The case was submitted without argument, by 

E. Allen ~ Leavitt for the plaintiff, and by 

Bronson ~ Hutchinson for the defendant, Dinsmore. 

The opinion of the Court was by 

SHEPLEY J. -A surety is entitled to have his contract executed 

according to its terms, and if any change be made in it to his pre

judice and without his consent, he is discharged. The mere delay 

of the party to enforce it at the time or in the manner provided 

does not change the contract, or entitle the surety to complain of 

it, for it is his duty to see, that the principal performs as he has 

agreed. Nor can the surety by a request to have the contract ter

minate, or to have it enforced, change it, or avoid his liability. If 
the creditor does not proceed against the debtor at the proper time, 

the surety may file his bill quia timet to have the principal perform, 

and to obtain his own discharge ; or he may upon equitable terms 

be substituted and proceed against the principal in the name of the 

creditor ; or he may in many cases by indemnifying the creditor 
compel him to proceed against the principal. And if the creditor 

so conducts as to destroy or impair any of these rights of the sure

ty he cannot call upon him to perform. These rights are impaired 
when the creditor has disenabled himself to proceed against the 

debtor at law; or has placed himself in such a position, that the 
debtor can in equity obtain an injunction against his proceeding; 
for if the creditor by reason of such obstacle cannot enforce the 

contract, the surety is deprived of the power of doing it. When 

therefore the creditor before the day of payment makes a contract 

without the consent of the surety, whereby he gives time, and is 
thereby prevented from compelling payment at the day, the surety 

is discharged. But such contract like all others, to be binding must 

be based upon a sufficient consideration. Dewey v. Derby, 20 

Johns. R. 462 ; Norris v. Crummey, 2 Rand. 333 ; .McLcrnore 
v. Powell, 12 Wheat. 554. These rules appear to be well estab

lished ; but whether giving time, by a parol agreement, to the obli-
VoL. 1v. 10 
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gor of a bond, or other instrument under seal, will discharge the 
surety may be more questionable ; for the authorities are contradic

tory and cannot be reconciled. 
In an action of debt upon a recognizance of bail, it was decided 

in the court of Exchequer, that a parol contract giving time to the 
principal, did not discharge the surety; and this decision was af
firmed in the Exchequer Chamber and House of Lords. Bulteel 
v. Jarrold, 8 Price, 467. And in an action of debt on a bond, 
where the time of payment had been extended by parol, the court 
of King's Bench considered itself bound by the strict rule of law, 
that an obligation existing by an instrument under seal can be dis
charged only by one of equal dignity ; and that the surety must 
resort to equity for relief. Davey v. Pendergrass, 5 B. 8j- Al. 
187. In an action upon a replevin bond, where the proceed
ings in the replevin suit had been stayed by agreement pending a 
reference, the Court of Common Pleas decided that the surety was 
not thereby discharged. .Moore v. Bowmaker, 6 Taunt. 379, and 
7 Taunt. 97. The surety however, filed his bill on the equity side 
of the court of Exchequer and obtained an injunction upon that 
judgment; that court upon full consideration having come to the 
conclusion, that he was discharged. 3 Price, 214. And in the 
case of Archer v. Hale, 4 Bing. 464, the decision in Moore v. 
Bowmaker was overruled in the Court of Common Pleas, and a 
surety under like circumstances was discharged. Mr. Theobald, 
however, does not consider the cases in 3 Price, and 4 Bing. as at 
variance with the rule adhered to in Davey v. Pendergrass, because 
the reference being made a rule of court, and containing in itself 
the agreement to stay proceedings, may be regarded as a record. 
Theob. Prin. 8j- Sur. sec. 156. In a note to Hunt v. Bridgham, 
2 Pick. 585, 2d ed., it is said that "it is no defence at law to an 
action on a bond against a surety, that by a parol agreement time 
has been given to the principal," and several cases are cited, but 
they do not appear upon examination, to add much to the weight 
of those before named, unless the case of Fullam v. Valentine, 
11 Pick. 156, may be so regarded. But that case does not ap
pear to have been decided upon the principle, that a parol agree
ment could not discharge, but upon the ground that by their stat-
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ute prov1s1ons, " the rights of the bail in regard to the principal 
were not affected by the agreement in the case.'' 

The time of the performance of the condition of a bond may be 
enlarged by parol. Fleming v. Gilbert, 3 Johns. R. 528; Lang
worthy v. Smith, 2 Wend. 587. And in the latter case it is said 

that the party thereby "loses his remedy upon the covenant itself, 
and must seek it upon the agreement changing the time of perform
ance." If so, it is very obvious, that the remedy of an obligee 
upon his bond may be destroyed by a parol contract; and such 
was the decision in Ellenwood v. Dickey, 9 Greenl. 125. It will 
be perceived that the cases, which deny that a surety on a con
tract under seal can be discharged at law by parol, admit, that the 
surety may resort to equity, and obtain relief. If that be correct, 

so may the principal, when the parol contract is attempted to be 

violated. It has been Lefore shewn, that in such case, the rights 
of the surety are impaired. And when his rights are impaired, ac
cording to the modern decisions he has a legal defence. Upon 
principle therefore, the soundness of the decisions, which deny, that 
the surety is in such cases discharged at law may be doubted. 

The surety on a bond was held to be discharged by the obligee's 
taking the notes of the principal and thereby giving time. Rees 
v. Berrington, 2 Ves. Jr. 540. This was in equity, but the Lord 
Chancellor says "where a man is surety at law for the debt of 
another, payable at a given day, if the obligee defeats the condi
tion of the bond he discharges the security." In the case of the 
Bank of Ireland v. Beresford, 6 Dow, 233, the Lord Chancellor 
in delivering his opinion in the House of Lords says, " with respect 
to principal and surety in a bond, where the creditor enters into an 
agreement or binding contract with the principal debtor to give him 
further time without the concurrence of the surety, the surety is 

discharged." But whatever of doubt there may be in England upon 
this question, there is great weight of authority in the decisions in 

this country which determine, that a surety on a sealed instrument 
may be discharged by a parol agreement giving time to the princi

pal. This question arose in the case of United States v. Howell, 
4 Wash. C. C.R. , and in speaking of the case of Davey v. Pen
dergrass it is said, "if in this case the court meant to lay it down 
as law, that a surety in a bond conditioned for the payment of 
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money, or the performance of certain acts by a third person, can

not be discharged from his obligation except by some instrument of 

equal dignity, I must be permitted to dissent from such a doctrine; 

and to maintain, that it is insupportable by a single uuthority ." 

After giving certain reasons why such cannot be the law, that emi

nent Judge says, "the question at law, then is, whether the con
tract of the surety has without his consent been changed by the 

obligee ? If it has, the obligee has by his own act defeated the 

condition of the surety's bond, and consequently discharged him 

from his obligation at law as well as in equity." Other courts of 

the highest character have come to like conclusions. Rathbone 
v. Warren, 10 Johns. R. 587; Norris v. Crummey, 2 Rand. 
333; Bank of Steubenville v. Adm'rs of Carrol, 5 Ham. 207; 
Sprigg v. the Bank of JJ1ount Pleasant, 10 Peters, 257. 

By the facts agreed in this case, it appears, that the contract for 

delay was made before the bond was forfeited ; and it partakes of 

all the elements required to discharge the surety, if there is proof 

of a sufficient consideration to make it a binding contract. It is 
signed only by the plaintiff. The defendant did not become a 

party to it, or in any other way bind himself to perform what the 

contract contemplated that he should do. Nor does it appear, that 

he paid any thing, or sustained any injury, or parted with any right. 
There was sufficient time remaining before the bond was forfeited, 

to have notified the plaintiff anew, and made a new disclosure; and 

having removed the obstacles, he might have been discharged, and 
thus performed the condition of his bond. In this mode he might 

have rendered the contract signed by the plaintiff wholly inopera

tive. Nor does it appear that he omitted to do this in consequence 

of the paper signed by the plaintiff. There is nothing in the 

agreed statement from which the court can infer, that there was 

any consideration whatever for the contract signed by the plaintiff. 

It appears to have been a mere voluntary offering, of which the 

defendant might avail himself, or disregard it, and exercise all his 
rights, at his own pleasure ; and the Court is constrained to come to 

the conclusion, that the agreed statement does not disclose any con
sideration to render the contract binding, and that it can have no 

influence in the case. According to the agreement the defendants 
are to be defaulted. 
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CHARLES EMERSON vs. PEARSON CoGGSWELL 8r al. 
If a contract be not under seal, tho authority of one person (o contract for oth

ers may be pro1-ed by their subsequent recognition. 

'\Vhcre one party contracts with the other to fix on a proper location mid to 
build a mill, the acceptance of the mill, after it is finished, is a waiver of 
any objection to the location, or to the time, or to the manner of building. 

If a Judge do not himself decide a question of law, but leave it to the decis

ion of the jury, and the vcrJiet is right, it will not for that cause be set aside. 

ExcEPTIONS from the Court of Common Pleas, REDINGTON J. 
presiding. 

The action was assumpsit on a written contract to build a mill, 

purporting to be signed by the plaintiff on the one part, and by 

Coggswell for himself, and for L. Holmes Ly Co. on the other part. 

The other defendants, Holmes 8j- Hogins, denied the authority of 

Coggswelt to bind them in the contract. The whole evidence given 

at the trial appeared in the exceptions, and will be sufficiently un

derstood from the opinion of the Court. The report states, that 

the Judge instructed the jury, that the letters of Holmes Bf Hagins, 
were full and perfect evidence to charge them as parties to the con
tract ; that they would judge whether the letters from Holmes Ff 
Hogins, taken in connexion with Hogins' proposition for removing 

the mill, were or were not an acceptance of it ; that they would 
judge whether the term "general building of the mill" in the con
tract did not include the location of it, and all things connected 
with the job; that if they found an acceptance of the mill, they 

would allow the contract price and interest, deducting a proportion
ate part of the contract price for the defects, if any ; and that in 
selecting the site for the mill, it might be done by an agent, and 

that he was not bound at his peril to select the best possible loca
tion, but only to conduct as discreet, prudent and judicious men 

would do in acting for themselves. There were some other instruc

tions in relation to the bearing of the evidence, the whole charge 

being set down in the exceptions. The verdict was for the plain

tiff, and the defendants filed exceptions. 

The case was submitted on the briefs of Counsel by 

Tenney, for the defendants, and by Boutelle, for the plaintiff. 
To show that the meaning of words, and general construction 

of writing, are for the Court, and not to be left to the jury, Ten-
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ney cited 1 Stark. Ev. 429; 3 Stark. Ev. 1032, 1033; 16 Johns. 
R. 14; 4 East, 130. Evidence may be admitted to show the 
meaning of a term, but not the meaning of a sentence. 7 Cowen, 
202; Boies v. JJ.lcAllistcr, 3 Fairf 308. There must be a cause 
of action when the suit was commenced to maintain it. 1 Caines, 
69 ; 4 Kent, 120. The plaintiff could not delegate the power to 
select the location for the mill to another, but must do it himself. 
Stoughton v. Baker, 4 Mass. R. 530; Tippets v. Walker, ib. 
597 ; Emerson v. Prov. II. Man. Co. 12 Mass. R. 237. 

Boutelle cited, as to the acceptance of the work and the meas
ure of damages and waiver, Hayden v. ]Uadison, 7 Greenl. 76 ; 

Gage v. Coombs, ib. 394; Wyer v. Merrill, ib. 342; and Brin
ley v. Tibbets, ib. 70. 

The opinion of the Court was by 

WESTON C. J. - Coggswell executed the contract avowedly 
for himself, and for Holmes and company. Who was connected 
with Holmes other than Coggswell in this business, does not appear 
from the instrument itself; but it does manifestly appear, from the 
correspondence, to have been Hagins, and that from his letters to 
the plaintiff. It not being a contract under seal, the authority of 
Coggswell to contract for the other two, may be proved by their 
subsequent recognition, And that is very clearly and fully proved. 
It appears from the contract and letters, in which each is implicated 
Ly his own admission, that they were jointly concerned in procur
ing the mill in controversy to be built. Hagins, in his letter of 
June I, 1835, states that be had the contract in his possession; 
and aside from the community of purpose and interest, which 
would affect each with a knowledge of what had been notified to 

either, it is fairly to be implied from the letters of Holmes, that 
he had a full understanding of the whole business. 

By the contract, the mill was to be built at or near the outlet of 

1l1.oosehead lake, on the east branch. Whether its actual position 
was to be determined by the plaintiff, or by the defendants, or by 
both parties in concert, we hold it unnecessary to determine, as 
after it was built, the defendants made no objection to its location. 
Hagins states his apprehensions upon some other points, but is si
lent as to its site. If the location was not satisfactory, they should 
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have interposed their objections at an earlier period. They were 
not only silent upon this point, but their acquiescence in the site, is 
fairly deducible from their letters. 

And they made no complaint, that the mill was not finished 

within the time limited in the contract, but acknowledged the just

ness and fairness of the plaintiff's claim. As to the execution of 
the work, Holmes, under the date of November 25th, 1835, advises 
the plaintiff, that there was no necessity for him to send any one to 
examine it, as " it is not disputed." And he adds, that for the 

same reason, it would be a useless expense to procure an appraisal 
of the work. He further advises, that he had written to Coggs
well, that their affairs ought to be closed for reasons, which he 
thought would bring him to a settlement. And Hagins, by his 

letter to the plaintiff the next month, although he expresses some 

apprehensions about the sill and the floom, states that it is entirely 

unnecessary, that the construction of the mill should be examined, 
as they did not object to that. Coggswell also, by his letter to the 
plaintiff, of December 13th, 1835, expresses his belief, that they 
will settle soon, and advises the plaintiff to take their notes upon a 
further extension of credit. 

We are of opinion, that the authority of Coggswell to contract 
for the other defendants, a waiver of any objection in regard to 
time, an acquiescence in the site, and an acceptance of the mill 
are fairly to be drawn from the correspondence, implicating all the 
defendants. As the verdict therefore is right, it is immaterial, 
whether the Judge did or did not leave to the jury a part of what 

he should have decided himself. 
Exceptions overruled. 
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SALLY HoBBs vs. ·w1LLIAM HARVEY. 

\Vhcrc the husband took a conveyance of land, and at the same time gave a 
mortgage to the grantor to secure notes for tho purchase money, and the 
notes and mortgage were sold and delivered over by the mortgagee to a third 
person, who some years subsequently delivered the same notes with the 

mortgage, which had never been recorded or transferred in writing, to the 
mortgagor, and took a note and mortgage to himself for the balance then 
due in which the wife did not join; the widow of the mortgagor was held 

entitled to dower. 

In the assignment of dower any improvements made by the grantee or his 

assignee, after the alienation by the husband, are to be excluded. 

Tms was an action of dower, wherein the only questions were, 
whether the former husband of the demandant was so seised of the 
premises during the coverture as to entitle her to dower; and if he 
was, whether dower was to be assigned in the whole property, as it 
then was, or as when the sale was made by the husband. February 
24th, 1814, during the coverture, one Blackstone conveyed the 
premises to Hobbs, and at the same time took back from him a 
mortgage deed to secure notes for the purchase money. The mort
gage was never recorded, and soon afterwards Blackstone verbally 
assigned to one Knowlton a part of the notes, and delivered over 
the mortgage to him, without any written assignment. October 22, 
1817, Knowlton gave up the notes and mortgage to Hobbs, and 
took from him new notes with a mortgage for the balance due, 
which was recorded. The demandant did not release her claim to 
dower in either deed. These notes were principally but not entirely 
paid by Hobbs and a balance still remains due. It did not ap
pear, that the defendant claimed under the mortgage, or that im
provements had been made. 

The case was submitted without argument by R. Goodenow, for 
the demandant, on his brief, citing Walker v. Griswold, 6 Pick. 
416; and Smith v. Eustis, 7 Greenl. 41. 

H. Belcher, for the defendant. 

The opinion was prepared by 

SHEPLEY J. - The mortgage deed to Blackstone, signed by 
the plaintiff, having been delivered to Knowlton and by him re-de-
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iivered to the grantor without being recorded, became inoperative as 

against the second mortgage made to Knowlton at that time, which 
was recorded. 

No title can therefore be acquired under the first mortgage. 
It does not appear from the case, that the plaintiff relinquished 

her right of dower by the second deed, nor does it appear, that the 
defendant claims to hold under it; while there is good reason to 

believe, that the debt has been fully paid and the title thereby ex
tinguished. The plaintiff is entitled to her dower excluding in the 
assignment of it any improvements made by the grantee or his as
signee since the alienation. 

Judgment on the verdict. 

DA vrn KrnBY vs. ABEL "\Voon. 

\Vhere error in law is alleged, a writ of error lies only to correct such errors 
as am apparent upon the record. 

Papers presented to a common law court and acted upon only as matter of 
evidence, are no part of the record. 

Where the action was a writ of entry, wherein the demandant declared merely 
that he was seised of the demanded premises in fee and in mortgage, a mort
gage deed and note found filed with the papers in the case, but not particu
larly referred to in the declaration, are not a part of the record. 

Tms was a writ of error brought to reverse a judgment of this 
Court rendered in favor of Wood against Kirby at the lJ;Jarch Term, 
1831. The first error assigned was this. " 1. That in the condi
tional judgment rendered in said suit, the principal in the note men
tioned in the mortgage rcaferred to was not due at the time when 

said judgment was entered up for the sum of $600,71." The 
decision of the Court on this, covers the whole of the objections 
appearing in the assignment of errors, or in the argument of coun

sel. This renders it unnecessary to notice the others. The facts 

appear in the opinion of the Court. The arguments were m 

writing. 

Boutelle, for the plaintiff in error, cited the statute respecting 
mortgages, stat. 1821, ch. 39, which provides, "that if the mort-

VoL. xv. 11 
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gagor &c. shall pay to the mortgagee &c. such sum as the court 
shall adjudge due &c., and contended, that the plaintiff therefore 
was obliged to produce to the Court his mortgage deed, and this 

referring in the condition to the note, it was necessary to produce 
that to the Court, in order that it might determine what was due, so 
that the note is a part of the record. For this reason the case is not 
like, and does not fall within the principles of the case, Pierce v. 
Adams, 8 Mass. B. 383. The plaintiff had no remedy by peti

tion for review, even if the three years had not elapsed. Sturdi
vant v. Greely, 4 Green!. 534; Elden v. Cole, 8 Grecnl. 211. 

Tenney, for the defendant in error. As this action is for error in 

law arising upon the record and face of the proceedings, no facts 

or evidence aside from the record can affect it. It must stand or 
fall by itself. If any evidence which can be imagined to have 
been presented to the Court, when the conditional judgment was 
rendered, would support it, it cannot be reversed on error. 3 
Black. Com. 407; 5 Dane, 61, sec. 1; Sturdivant v. Greely, 4 
Greenl. 539; Storer v. White, 7 Mass. R. 448; Pierce v. 
Adams, 8 Mass. R. 388; Jarvis v. Blanchard, 6 Mass. R. 4; 
Fairfield v. Burt, 11 Pick. 246. 

The opinion of the Court was drawn up by 

SHEPLEY J. - The errors assigned are, that the damages were 

illegally assess«=id ; and that the conditional judgment was entered 
in such a manner as to require the payment of more than was then 
actually due to prevent the issuing of the writ of habere facias. 
Where error in law is alleged, the writ of error lies only to correct 
such errors as are apparent upon the record. This record only 

shews, that the original suit was entry upon plaintiff's own seisin 
demanding a certain tract of land described, and alleging, that he 
was seized of it in fee and in mortgage. 

There is no description in the record of the deed of mortgage 
under which the plaintiff claimed title. There is a mortgage deed 
and a note referred to in the mortgage filed in the case, but nothing, 
ex:cept the presumption which may arise from their being thus filed, 
to prove, that they were the exhibits presented to the court, from 
which the amount due was ascertained. They no more constitute 
any part of the record, than they would in a case submitted to the 
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jury. The court does indef'd by statute make up the amount of 
the conditional judgment, but in so doing it acts upon proof intro
duced by the parties, not upon inspection of the record; and such 
proof in a common law snit is no more entered upon the record 

when a judge acts upon it than when a jury acts upon it. 
In the case of Storer v. White, 7 Mass. R. 448, the note was 

described in the declaration, and a note was filed, corresponding to 
such description in all respects except that it does not appear to 

have been alleged to be payable in foreign money. The defendant 

was defaulted and the court say " although such a note as was de
scribed in the assignment of errors was filed in the case, yet we 

cannot take notice of it as a part of the record, any more than we 
could a deposition or other piece of evidence filed." So in the case 

of Pierce v. Adams, 8 Mass. R. 383, the court say "it cannot ap

pear to us, that the note, a copy of which is sent up with the rec
ord, was the note on which the action was brought. But at any 

rate, it was merely evidence." The argument for the plaintiff in 
error endeavors to make a distinction between those cases and the 
present, and says it was the duty of the Court in this case to make 

up the judgment, and that would have brought before it the mort

gage deed describing the note, and thus bring the note before the 
court, and thence infers, that it became part of the record. The 
error in this reasoning consists in the conclusion, that whatever is 
before a court of common law is part of the record. It is not so, 
when presented to the court and acted upon as matter of evidence; 
and that is the only manner in which it could have been presented 
in this case. There is less to identify it even as evidence than 
there was in the case of Storer v. White. 

Judgment affirmed. 
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SAMUEL T. MALLETT, 

Filing a brief statement of the special matter of defence to the action, under 
the statute of 1831, c. 514, "to abolish special pli,ading," is a substitute for 
special pleading at common law; and the party filing such statement is en

titled to the same rights under it as he would have had at common law, be
fore the statute, by pleading the same subject matter in a special plea, and no 
more. 

In a real action, where the general issue is pleaded, the demandant is holden 
to prove his seisin within the time upon which he has counted in his writ; 
nud this may be repelled by the tenant, by showing that another was seised 
at the same time. But proof that the demandant had conveyed his title after 

the commencement of the suit, having no tendency to disprove the seisin of 

the demandant alleged in his writ, is not of that repelling character, and can
not be given in evidence under the general issue. 

Where the tenant in his disclaimer alleges, that he had conveyed all his title 

and interest to a particular individual named, proof that he had conveyed to 
a different individual is inadmissible. 

Where the tenant disclaims, and alleges that he had conveyed to another, who 
had become seised and possessed of the premises, the declarations of such 
other person, that he did not claim and never had claimed the premises un
der that conveyance, are admissible evidence in determining the truth or 
falsehood of those allegations in the disclaimer. 

Tms was a writ of entry on the seisin of the demandants 

wherein they demanded six thousanrl acres of land in the town of 
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Lee, in common and undivided, alleged to have been conveyed to 
them by the tenant by deed of mortgage dated June 5, 18~7. 
The tenant pleaded the general issue, and filed a brief statement dis
claiming all title and possession in himself, and alleging that before 
the commencement of the suit, he had conveyed the same by deed 
of release to Joseph ltlallett, who entered into the same and became 
seized and possessed thereof. After the demandants had shown 
their title, a deed from them to John Webber, made after the com
mencement of this suit, was read in evidence, conveying to him 
the demanded premises. The remaining facts, necessary for un
derstanding the questions of law, will be found in the opinion of 
the Court. 

The counsel for the tenant, at the trial before SHEPLEY J. re
quested the Court to instruct the jury, that the conveyance by 
deed from the tenant to Joseph Mallett was operative to pass all 
his interest in the premises to Joseph, provided there was no ad
verse possession, and that any declarations of Joseph that he had 
no claim to any of the lot<; do not defeat the operation of the deed. 
The Judge instructed the jury, that while the law was correctly 
stated in the request, yet when considering the truth of the tenant's 
brief statement, they might take into consideration the declarations 
of Joseph, that he did not claim and never did claim any thing un
der that deed except in the four lots which he enumerated. The 
counsel for the tenant also requested the Judge to instruct the jury, 
3. That there being a reservation in the deed of Ingersoll to Mallett, 
referred to in his deed to the demandants, of nine lots and sixty 
acres for public use, making in all 960 acres, that a quantity ought 
to be deducted from the 6000 acres in proportion as said 6000 
acres bear to the whole township. 4. That it being proved, that 
there are 1000 acres of water in the township and which were never 
located, that a quantity ought also to be deducted from the 6000 
acres, in the proportion that the 6000 acres bear to the number of 
acres in the whole township, less the number of acres contained in 
the public lots. 5. That it being proved, that the demandants 
have assigned their interest in the mortgage declared on by a regu
lar deed of assignment, the present action cannot be maintained 
in the name of the demandants, although the deed may have been 
made since the commencement of thi5 action. These instructions 
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the Judge declined to give. The verdict was for the demandants, 
and was to be set aside, or amended and made to conform to the 
legal rights of the parties, if any errors in law appeared on the trial. 

F. H. Allen, argued for the tenant. That the defence, that the 

tenant in the writ was not tenant of the freehold, might properly 
be made under the pleadings in this case. That the demandants 
were bound to show title in themselves, not only at the time when 
the action was brought, but also at the time of trial. 3 T. R. 
186; 1 Douglas, 106. That the conveyance to Webber defeated 
the right of the demandants to recover. This is not the case of a 
deed where nothing passed by reason of a dissEizin at the time, 
but the title passed. This may be given in evidence under the 

general issue to rebut the seizin of the demandants. Wolcott v. 

Knight, 6 Mass. R. 418; Green v. Watkins, 7 Wheat. 27. And 
that the third and fourth instructions requested should have been 

given. 

Rogers argued for the demandants, and cited Olney v. Adams, 
7 Pick. 31; Keith v. Swan, 11 Mass. R. 216; Somes v. Skin
ner, 3 Pick. 52; Stearns, (2d Ed.) 190, 230, 233, 234; Pray 
v. Pierce, 7 Mass. R. 381; Stevens v. Winship, 1 Pick. 317; 
Little v. Libby, 2 Greenl. 242; Howard v. Chadbourne, 5 Greenl. 
15. 

The opinion of the Court was by 

WESTON C. J. -The tenant pleaded the general issue, with a 
brief statement. Under the general issue, the demandants are 
holden to prove, that they were seized within the time, upon which 
they have counted in their writ. They did so. This the tenant 
might repel, by showing that another was seized at that time. 
Proof that the demandants had conveyed their title, after the com
mencement of the suit, was not of this repelling character. It had 
no tendency to disprove the seizin, upon which the demandants 
counted. 

In Wolcot et al. v. Knight et als., 6 Mass. R. 418, it was held, 
that the tenant might plead in bar a conveyance by the demandant 
to a third person, under which he does not claim, but that he can 
not give it in evidence, under the general issue, unless to rebut the 
demandant's evidence of seizin. Special pleading is now abolished; 
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and a brief statement is substituted, where such pleading was for
merly necessary. If therefore the tenant would have made the 
conveyance to a third person, since the commencement of this ac
tion, available in his defence, he should have set it forth in his brief 
statement. Not having done so, it is a point from which he is pre
cluded. 

Besides the general issue, the tenant relies upon a di~claimer, set 
forth in his brief statement, in which he alleges a conveyance of 
all his interest, prior to the commencement of the action, to one 
Joseph Mallett. There was evidence that the tenant lived with 
his family on a part of the land, and that portions of it were occu
pied and controlled by him. This would have disproved the dis

claimer, and was sufficient to maintain the action against him, the 
demandants counting on a mortgage. Penniman v. Hollis, 13 
Mass. R. 429. The tenant did prove a conveyance by him made 
of lot number eleven in the fifth range, upon which he lived, to 
David Mallett, in August, 1829, but he proved none to Joseph 
1l-lallett, as set forth in his brief statement, except a general release 
of his interest in the township, of a subsequent date. And Joseph 
disclaiming all title to this lot, we are of opinion, that the brief 
statement was not made out in proof, and that the jury were upon 
this point properly instructed by the presiding Judge. 

The demandants' count conforms to their title, derived from the 
tenant's deed. They must have judgment according to their count, 
which can embrace no lands, which upon a just construction should 
be deducted. And they must at their peril take possession accord
ino- to their title. There was no occasion then for the third and 

b 

fourth requests, and they were properly declined by the Judge. 
Judgment on the verdict. 
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JoHN WEBBER 8_r al. vs. DAVID MALLETT 8_r al. 

The mortgagor of an undivided portion of a tract of land cannot, without the 
consent of the mortgagee, by an after conveyance by metes and bounds of 
any part of the mortgaged premises, withdraw from the lien created by the 
mortgage the part so conveyed. 

Where an undivided portion of a tract of land was conveyed, and the grantor 
afterwards conveyed to others particular parts by metes and bounds, and the 
grantee of the undivided portion then petitions for partition, his share of the 
land should be so set off and assigned as not to em brace any part of the land 
thus conveyed by metes and bounds, if he can otherwise have a fair and 
equal partition. 

Where the extent of an execution is made on a specified number of acres in 
common and undivided in a township, as the property of one of the tenants 
in common thereof, it must be understood to mean such fractional proportion 
of the whole, as the number of acres taken bore to the whole number owned 
in common in the township by the debtor. 

Tms was a petition for partition, wherein the petitioners claimed 

to have assigned to them in severalty 6478 acres in the township 
of Lee. To support their claim, the petitioners gave in evidence 
a deed of mortgage from one Samuel T. Mallett, dated June 5, 
1827, of 6000 acres in the township, in common and undivided, to 
Williams' College, he then owning more than 7000 acres in the 
same township ; and a levy made by Nathaniel Ingersoll, July 18, 
1832, on 478 acres in common and undivided in the same town
ship, as the property of said S. T. Mallett; and shew that the title 
of the College by the mortgage deed, and of Ingersoll by the levy 
was in them at the time of the institution of this process. It seems 
to have been taken as a fact, that the whole of the interest of S. T. 
Mallett in the township had been assigned to him by some mode of 
partition, after the mortgage was made to the College, but the time 

m· mode, does not appear. The respondent, Joseph Mallett, read 
in evidence a deed of release from S. 1'. Mallett to him of all in

terest in the township, dated ltlay 30, 1830, and the respondent 
David Mallett read a deed from S. 1'. Mallett to him conveying a 

tract of land, described, dated August 12, 1829. The other seven 
respondents claimed particular lots, described by their numbers un
der conveyances from S. T. J.lfallett, or his grantees, made after 
the mortgage to the College, and before the levy of Ingersoll. 
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The petitioners contended, that the deeds from S. T. Mallett to 

Joseph and David 11/.allett, his sons, were fraudulent as to his 
prior creditors, and void ; and to prove the deed to David fraudu

lenti the petitioners offered evidence to shew, that the only consid
eration paid, was an obligation given by David to Samuel to sup

port him during life, and that the deed to Joseph had been given 

to prevent Ingersoll from obtaining payment of his debt. The re

spondents introduced opposing testimony. The parties agreed, 
that the only questions to be put to the jury should be whether the 
deeds to David and Joseph were or were not fraudulent. SHEP

LEY J. before whom the trial was had, instructed the jury, that if 
they believed that the only consideration of the deed to David 
.JJ11allett was the obligation to maintain his father, they must regard 
that as fraudulent in law as against the prior creditors of Samuel; 
and that the deed to Joseph should be regarded as fraudulent, if 

they found from the testimony, that it was the intention of both 
grantor and grantee thereby to defeat or delay the creditors of Sam
-uel, although a full and valuable consideration might have been 
paid or secured. The jury found both deeds to be fraudulent. It 
was agreed by the parties, that judgment might be rendered accord
ing to the legal rights of the parties respectively. 

F. H. Allen, for the respondents, contended, that the partition 
between Mallett and the other tenants in common confined the 
claim of the petitioners to the land set off to Mallett, though made 
after the mortgage. Crosby v. Allyn, 5 Green!. 453. That the 
levy of lngersoll on the 478 acres was void, as where the land is 
held by tenancy in common the law does not authorize a levy on 
any particular portion of .it, and cannot prevail against any of the 
respondents. Bartlett v. Harlow, 12 Mass. R. 348. The same 
consequence does not follow in our title, as the petitioners claim by 
levy, where the statute must be pursued, and we claim by deed, 
where the parties can make such contract, as they choose. He 
also contended, that as there was sufficient land to satisfy all legal 
claim of the petitioners, and the seven respondents, that the inter
est of the petitioners should be so set off, as not to interfere with 
the lots of those respondents. 

VoL. 1v. 12 
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Rogers argued for the petitioners, and cited Adams v. Frothing
ham, 3 Mass. R. 360; Worthington v. Hylyer, 4 Mass. R. 205; 
Bridge v. Wellington, 1 Mass. R. 227; Vose v. Bandy, 2 
Green!. 350; Child v. Fickett, 4 Greenl. 473; Drinkwater v. 

Sawyer, 7 Greenl. 369; Mussey v. Sanborn, 15 Mass. R. 155; 
9 ib. 34 ; 13 ib. 57; 17 ib. 282; 12 ib. 348. 

The opinion of the Court was by 

WESTON C. J. - With regard to the six thousand acres, mort
gaged to the trustees of Williams' College, by Samuel T. Mallett, 
by deed dated June 5, 1827, subject to the exceptions therein 
mentioned, the same having been assigned to the petitioners, noth
ing can be clearer, than that it is not legally competent for the 
mortgagor, without the consent of the mortgagees or their assigns, 

by a conveyance of any part of the mortgaged premises by metes 
and bounds, to withdraw from the lien created by the mortgage, the 

parts so conveyed. 
As the lands, of which the respondents claim to be sole seized, 

were subject to the mortgage, their plea of sole seizin against the 
petitioners, the assignees of the mortgagees, cannot be sustained. 
It having been agreed, that judgment is to be rendered, according 
to the legal rights of the parties respectively, the principal question 

is, whether in addition to their title as mortgagees, the proportion 
of the petitioners is to be increased in consequence of the levy 
made by Nathaniel Ingersoll, in July, 1832, his title under that 

levy, whatever it was, having passed to the petitioners. For 
whether the respondents, or either of them, had or had not a right 
to redeem the land from the operation of the mortgage, need not 
be decided, as no such right, if it existed, has been attempted to 
be exercised. 

It appears, that Samuel T. Mallett, in addition to the land by 
him mortgaged to the College, held by other titles in the township, 

about thirteen hundred acres, in common and undivided, until the 
greater part of his interest was set off in severalty, in 1828. The 
deed of release by him made in 1830 to Joseph Mallett cannot af
fect the levy, the same having been found fraudulent. Until the 
levy in 1832, 1Uallett had a right to sell by metes and bounds, the 
lots set off to him in severalty, subject to the paramount title of the 
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mortgagees. All the land claimed by the respondents, had been 

conveyed in severalty by Mallett, and the deeds from him were 

duly recorded, prior to the levy; but the conveyance to David 
Mallett is out of the question, the same having been found to be 

fraudulent. There being land enough for the mortgagees, and also 
for the seven respondents, who claim by deeds not liable to be im

peached for fraud, justice requires that the lands to be set off to the 

mortgagees, should not embrace any part of what has been con
veyed to these respondents, if they can otherwise have a fair and 
equal partition. 

This just and equitable course being taken, the title of the re

spondents to their lots is to be preferred to that derived from the 
levy, for prior to the time when that was made, the title of Mallett 
in these lots was transferred, so that his grantees would hold by es

toppel, when the claims of the other co-tenants should be satisfied, 

by taking their lands elsewhere. It is true the title of these gran

tees might be defeated by setting off their lots to the petitioners, 

representing the mortgagees, but for that very reason it cannot 
equitably be done, if the mortgagees can have elsewhere their just 

proportion. It would seem, that Mallett had land enough, without 

touching these lots, to satisfy both the mortgagees, and what was 
set off by the levy. If so, in our judgment, the petitioners' claim 
to this part also is well sustained, for the levy is not by metes and 
bounds, but the proportion taken by the levy in common, although 

described as so many acres, must be understood to mean such a 
fractional proportion of the whole, as the number of acres taken, 
bore to the whole number owned by Mallett. Judgment for parti
tion is to be entered for the petitioners, and commissioners to make 

partition are to be appointed, and the petitioners' part being set off, 

upon the principles before stated, final judgment will be entered ac

cordingly. 
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ZEBEDIAH RoGERs, in Eq. vs. JAMES SAUNDERS, JR. 

It is a matter of discretion in the Court, whether or not to decree a specific 
performance, not dependent lwwever upon the arbitrary pleasure of the 

Court, but regulated by general rules and principles. 

When a contract is in writing, is certain, fair in all its parts, is for an adequate 
consideration, and is capable of being performed, it is a matter of course for 
a court of equity to decree performance. 

And performance may in a proper case be decreed, where the party has lost 
his remedy at law. 

But !aches and negligence in the performance of contracts are not thereby to 
be countenanced or encouraged; and the party seeking performance must 
show, that he has not been in fault, but has taken all proper steps towards 

performance on his own part, and has been ready, desirollS and prompt to 

perform. 

A written agreement concerning lands may be enforced in equity, although 
binding only on the party to be charged. 

Where the binding efficacy of a contract has been lost at law by lapse of time, 
a court of equity will grant relief, when time is not of the essence of the 
contract. 

But where the party who applies for a specific performance, has omitted to ex
ecute his. part of the contract by the time appointed for that purpose, with
out being able to assign any sufficient justification or excuse for his delay, 
and where there is nothing in the acts or conduct of the other party, that 
amounts to an acquiescence in that delay, the Court will not compel a spe
cific performance. 

Nor will they do it where the remedies are not mutual, and where the party 
who is not bound, lies by to see whether it will be a gainful or a losing bar
gain, to abandon it in the one event, and in the other to consider lapse of 
time as nothing, and claim a specific performance. 

If the contract be in relation to wild and uncultivatccl lands, where the prin
cipal value is timber, time may be of the essence of the contract. 

THis case was heard on bill, answer and proof. The claim of 
the plaintiff for relief, and the defence set up in the answer, as well 

as the proof in the case, will be sufficiently understood in the opin

ions given by the majority and minority of the Court, without re
peating the same here. The following is a copy of the contract 
referred to, "Olema11, July 11, 1832. I agree to give Z. Rogers 
a bond for a deed of i of 6 lots of land, being the same that I 
and J. O. Rogers bo't of the State in Dec. 1830, the considera

tion of said bond when said Rogers pay, cause to be pay to the 
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State their claim, and then I agree to deed to order, and I further 
agree to give up all claim for stumpage cut on said land by other 
people. James Saunders, Jr." 

The case was argued at the adjourned term in August, 1836, 
before the CHIEF JusTICE and EMERY J., PARRIS J. having re
signed, and no successor having been then appointed, by Rogers, 
for the plaintiff, and by F. Allen, for the defendant. The Judges 
disagreed, and no opinion was given. It was again argued at the 
June Term, 1838, by Rogers and J. Appleton, for the plaintiff, 
and by F. Allen, for the defendant, before the whole Court, and 
the opinions of the Court were delivered at the July Term, 1839. 

For the plaintiff, it was argued, that although the contract was 
an agreement to give a bond of the land, it was an ordinary case 
of equitable jurisdiction, where specific performance is decreed. 
Story's Eq. sec. 722, 729; 1 Sim. ~ St. 66; 16 Ves. 416; 3 
Ves. 59. The defendant resists performance by setting up in his 
answer a condition at variance with the contract. There is no 
proof of this, and the answer is not evidence, because it is not re
sponsive to the bill. 4 Paige, 33; 2 Stuart, 280; 3 Mason, 
383. And because it sets up a condition not in the contract. 8 

Pick. 119; 2 Mc Cord's Ch. R. 156; 1 Gill~ John. 272; 1 
Har. ~ Gill, 13; 1 Munf 373. When the answer admits cer
tain facts, and relies on other facts by way of avoidance, such facts 
must be proved. 2 Johns. Ch. R. 62; Flagg v. Mann, 2 Sum
ner, 486. The respondent alleges in his answer, that he is not 
bound by his contract, because it was not mutual. Under the stat
ute of frauds, even at law, mutuality is not necessary. Sug. Vend. 
~ Pur. 43; 2 Story's Eq. 715, 751; 1 .Munf. 48; 3 Dess. 514. 
Equity will compel one to perform his contract, although the other 
party is not bound. 2 Dess. 271; 1 .Mc Cord's Ch. R. 39; 1 
Edw. 1; 1 Sim.~ St. 63; 1 Russ. 391; 4 Munf. 177; 2 Jae. 
~ W. 425; 14 Johns. R. 485; 4 Greenl. 360. But here acts 
of possession and part performance are joined with the contract, 
and that is always sufficient. 6 Har. Ff John. 288; 14 Johns. 
R. 15; 4 Har. Ff JtlcH. 252. It is objected iu the answer, that 
specific performance of the contract is barred by lapse of time. 
But time here was not of the essence of the contract, and there
fore no bar. The delay was no injury to the defendant. 2 Ball 
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Sf B. 228 ; 12 Vis. 326 ; 4 Greenl. 360; 2 Brockenb. 185 ; 2 
Har. 8f' J. 46. But here the plaintiff has been in possession, ex

ercising acts of ownership, and paying taxes on the land. In such 

case, lapse of time is no bar to a specific performance. 4 J. J. 
Marshall, 157; 4 Munf. 332; 14 Johns. R. 15; 2 Ravenden 

on Fr. 20. 

For the defendant, it was argued, that the paper called a con
tract is so loose and uncertain, that no specific performance of it can 
be decreed. The Court will not undertake to conjecture the in
tention of the parties, and exercise its own discretion in making a 
bargain for them. 6 Johns. Ch. R. 222. It is without considera

tion, and therefore no decree can be founded upon it. It is said 

that it is not necessary to state any in the bill or declaration, where 

the statute of frauds interposes. If so, it does not dispense with 
proof of it, and none is here given. The want of mutuality is deci
si\·e against the plaintiff's claim. Powell on Con. 221 ; Newland 
on Con. 152. The plaintiff must have performed on his part, be
fore he can call on the other party to perform. It is said in the 
bill, that he arranged with the land agent of 1l1assachusetts for de
lay. This is denied in the answer, and there is not the slightest 
proof of it. It was never done, but if it had been, it would have 
been wholly unavailing, because it is not pretended, that it was 
done with our assent. And further, we specially notified him to 
perform, and he neglected. As no time was fixed in the paper, it 
should be done within a reasonable time. The law will not per
mit a party to lie by, and permit him to have advantage of the rise 

of property, and at the same time be under no obligation to take it, · 
should it fall in price. 6 Wheat. 524; 4 Dallas, 345. Time is 

the essence of the contract in all such cases, and indeed in all cases 
whatever, where but one party is bound. He must show strict 
compliance on his part, or he cannot call on the other party to per

form. 9 Cranch, 456; 2 Wheat. 336; 1 Peters' Cir. C. Rep. 
380; Sug. on Vend. Sr P. 246; Powell on Con. 235; Newland 
on Con. 242; 5 Cranch, 278; 3 Mass. R. 12; 10 Wheat. 152; 
6 Cranch, 51 ; Fonb. Eq. 48, 482. A court of equity will not 

interfere where there is a perfect remedy at law, as there is here, if 

the defendant has failed to perform any contract. 16 Pick. 357. 
' 4 Peters, 428. 



JULY TERM, 1839. 95 

Rogers v. Saunders. 

The opinion of a majority of the Court was drawn up, and de
livered by SHEPLEY J. 

A dissenting opinion was delivered by EMERY J. 

SHEPLEY J.- It appears from the bill and answer to be admit

ted, that on the seventeenth day of December, 1830, the defend

ant and J. 0. Rogers purchased of the State, six lots of land in 

township number two in the old Indian purchase, the defendant 

taking the whole title and giving his notes payable in one, two, 

three, and four years with interest annually, and securing the pay

ment of them by sureties and by a mortgage of the premises. 

These notes remaining unpaid on the eleventh of July 183:2, the 

defendant agreed to sell his half of these lots to the plaintiff accord

ing to the terms of the contract now sought to be enforced. It is 

important in the first place to ascertain the intention of the parties 

and their rights as exhibited in their contract; and the position of 

the parties upon the answer and proof introduced. The con
tract is informally and loosely drawn. The word consideration was 

used for, or intended to convey, the same idea as the word condi

tion, and with the following words to express the terms to be in

serted in the condition of the bond, and required to be performed 

before a conveyance could be demanded. It could not have been 
the intention, that the plaintiff should pay each note as it became 
due, for one had become due and remained unpaid. On the con

trary, it could not have been the intention of the parties to permit 

the whole principal and interest to remain unpaid for an indefinite pe

riod, thereby constantly increasing the amount to be paid. The deed 
could not be given and the whole contract settled before the last 

instalment became due; and the plaintiff could not have expected, 

nor did the contract contemplate, upon the most liberal construction 

of it, a longer delay. Perhaps the most correct construction would 

be, that the plaintiff was to pay the note, which had become due, 

in a reasonable time, and the others as they should become payable. 

This only would save the defendant from harm and danger. The 

contract not only requires the defendant to give a bond, but to con

vey the land upon the plaintiff's performing on his part. The fair 

conclusion from the testimony of Jordan is, that some advance up

on the price was secured to the defendant in his settlement with 



96 PENOBSCOT. 

Rogers v. Saunders. 

the plaintiff, and that would constitute a good consideration for the 

contract. The whole amount of principal and interest having be

come payable on the seventeenth of December, 1834, remained 

unpaid until the 30th day of March, 1835, when it was paid by the 

defendant. The plaintiff having wholly failed to comply with the 
terms of the contract, can have no right at law, unless he proves a 

waiver or assent to this delay. He alleges in his bill, that not be
ing convenient for him to pay the notes at maturity, he made 

an agreement with the agent of the State, that they should remain 
uncalled for so long as he should permit the property to remain in 

the same condition ; and that in consequence of it, the notes re

mained uncalled for until paid by the defendant. The answer ex

presses the defendant's disbelief of any such agreement, and denies, 
that he was advised of it or assented to it. There is no proof of 

it, and it must be regarded as having no existence. The answer 

alleges, that the plaintiff gave the defendant a note payable in four 
months, and that it was agreed, that before the expiration of that 
time the sums due to the State should be paid and the whole bus
iness be finally closed ; and that he was to be paid for his expense 
and trouble about the business ; and that the timber which had 
been cut upon the land should be sold and the proceeds applied to 
the payment of the notes to the State. These allegations contra
dict the written contract, are not responsive to the bill, are without 
proof and must also be regarded as having no existence. The 
rights of the parties rest therefore upon the contract. It is not ne
cessary to detail the testimony introduced to prove an assent to the 

delay or waiver of the time of performance by the defendant. All 
the acts and declarations took place, before the last instalment be

came payable; and the most that can be made of them is, that the 

defendant considered the contract as subsisting, and assented to all 

the previous delay, or waived his objections to it. From the time 
when the plaintiff, in the autumn of 1834, demanded of the de
fendant the execution of the bond, and was refused, to the time 
when the defendant paid the notes, there is no proof of any act or 

declaration of either party. The land was covered with a growth 
of wood and timber which appears to have constituted its princi

pal value. On the 17th of December, 1830, the six lots were 
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purchased for $1170,40 and one undivided half of them sold on 

the first of May, 1835, for $7839,73. 

It remains to state some of the principles upon which courts of 

equity will or will not decree a specific performance; and to apply 

them to the facts presented in this case. It is a matter of discre

tion in the court, whether or not to decree a specific performance, 

not dependent however upon the arbitrary pleasure of the Judge, 

but regulated by general rules and principles. When the contract 
is in writing, is certain, fair in all its parts, is for an adequate con

sideration, and is capable of being performed, it is a matter of 
course for a court of equity to decree performance. 2 Story's Eq. 
§ 751. And performance may in a proper case be decreed where 

the party has lost his remedy at law. Radcliffe v. Warrington, 
12 Ves. 331. But !aches and negligence in the performance of 

contracts are not thereby to be countenanced or encouraged, and 

the party seeking performance must shew, that he has not been 

in fault, but has taken all proper steps towards a performance on 
his own part, and has been ready, desirous, and prompt to perform. 

Milward v. Earl Thanet, 5 Ves. 720, note (b); li'onb. Eq., ch. 
6, § 2. 

There has been some difference of opinion whether a contract, 

which could be enforced by one party only, ought to be decreed to 
be specifically performed. Chancertor Kent, in Clason v. Bailey, 
14 Johns. R. 485, says the weight of argument is in favor of the 

construction, that the agreement concerning lands to be enforced in 

equity should be mutually binding ; but he reviews the cases, and 
says the point is too well settled to be now quest10ned, that it may 
be thus enforced, if binding upon one party only. This ap
pears now to be the generally received doctrine, and it has been 

admitted in this State. Getchell v. Jewett, 4 Greenl. 350. The 
grounds upon which courts of equity have proceeded in such cases 
appears to be, that the statute of frauds, as decided in the courts of 

law, requires only the signature of the party to be charged to be

come legally binding upon him; and equity, finding a contract le

gally binding, will decree it,; performance. Where the contract is 
binding at law therefore, the want of mutuality is no objection. 
Flight v. Bolland, 4 Russell, 298. Where its binding efficacy 
has been lost at law by lapse of time, courts of equity are in the 

VoL. 1v. 13 



98 PENOBSCOT. 

Rogers v. Saunders. 

habit of relieving, when time is not essential to the substance of 
the contract. Time is of the essence, where the thing sold is of 

greater or less value according to the effluxion of time, and the sale 
of a reversion, and of stock, are put as examples of the rule. So 
when a house is known to have been purchased for a residence at 
a particular time, and when the parties have by their contract ex
pressly so agreed, time is essential. And in these cases no relief 
is given against the lapse of time. It is not of the essence of the 

contract, where the object is security for the payment of money; 

and in the ordinary case of the sale of an estate, the general object 
being the sale for an agreed sum, the time of payment is regarded 
as formal, and that stipulation as meaning, that the purchase shall 

be completed within a reasonable time, regard being had to all the 
circumstances. I Young 8j- Collyer, 415. Time is not however 
in such cases to be altogether disregarded, but to entitle him to re
lief where time is not essential, the party asking it must show, that 
circumstances of a reasonable nature have prevented a strict com
pliance, or that it has been occasioned by the fault of the other 
party, or that a strict compliance has been waived. Where he has 
been guilty of laches, and offers no satisfactory reason for it, and 
the other party has not waived or acquiesced in it, no relief can be 
granted. In Lloyd v. Collett, as reported in 4 Ves. 689, note (b,) 
the chancellor says, "I want a case to prove, that where nothing 
has been done by the parties, this court will hold in a contract of 
buying and selling, a rule that certainly is not the rule at law, that 
the time is not an essential part of the contract. Here no step has 
been taken from the day of sale for six months after the expiration 
of the time at which the contract was to be completed. If a given 
default will not do, what length of time will do? It is true the 
plaintiff must have considered himself bound after the day; so he 

was; he could not take advantage of his own neglect." In Guest v. 
Homfray, 5 Ves. 818, the master of the Rolls says, " the only 
question is, whether the plaintiff has done enough to show, he took 
all the pains he could to be ready to carry into execution the agree
ment." "The plaintiff does not st-1em to me to have done all he 
ought to have done. It rests entirely upon that point." In Ben• 
edict v. Lynch, l Johns. Ch. R. 375, this question was very much 
considered by the chancellor, who states the rule to be, "that 
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where the party who applies for a specific performance, has omit
ted to execute his part of the contract by the time appointed for 

that purpose, without being able to assign any sufficient justification 
or excuse for his delay, and where there is nothing in the acts or 
conduct of the other party, that amounts to an acquiescence in that 

delay, the court will not compel a specific performance." And 
again, "from the review which I have taken of the cases, the gen
eral principle appears to be perfectly established, that time is a cir

cumstance of decisive importance in these contracts, but it may be 

waived by the conduct of the party; that it is incumbent on the 
plaintiff calling for a specific performance to show, that he has 
used due diligence, or if not, that his negligence arose from some 
just cause ; that it is not necessary for the party resisting the per

formance to show any particular injury or inconvenience; it is suffi

cient if he has not acquiesced in the negligence of the plaintiff, but 

considered it as releasing him." In such cases, the party is re
garded in equity as having abandoned his contract. Nor will equity 

give relief against the lapse of time, where there has been a very 

material change in the value of the property making a great change 

in the condition of the parties. In such cases, the utmost watch
fulness is expected of the party not to let the contract fall. In 
Paine v . . Mtllen, 6 Vcs. 349, the vendor did not perform in time, 
but the purchaser consented to complete the contract upon certain 
terms, and before the deeds were executed, the houses were burnt. 
It was held, that the vendor could be relieved only by proving an 
actual acceptance of the terms by the purchaser before the loss. 
In Brashier v. Graty, 6 Wheat. 539, it is said, " another circum
stance, which ought to have great weight is the change in the value 
of the land," " Had the land fallen in value, he could not have 
paid the purchase money." Where the price agreed for in the orig
inal contract greatly differs from the value, it is an ingredient, which 

associated with others, will contribute to prevent the interference of 
a court of equity. Cathcart v. Robinson, 5 Peters, 264. Nor 
where from a change of circumstances since the contract, perform

ance would be attended by peculiar hardship. Perkins v. Wright, 
3 Har. Sf :Mellen. 324. Nor where the remedies are not mutual, 

and the chance for gain is all upon one side, and that of loss all 
upon the other. In Alley v. Deschamps, 13 Ves. 228, the chan-
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cellor says, "it would be very dangerous to permit parties to lie by 

with a view to see whether the contract will prove a gaining or 

losing bargain, and according to the event, either abandon it, or 
considering the lapse of time as nothing to claim a performance." 

In Brashier v. Graty, it is said, "Mr. Brashier then if he did 

not execute his part of the contract with punctuality, ought to have 

executed it before a great change of circumstances took place." 

" This total want of reciprosity gives increased influence to the ob

jections to a specific performance, which are furnished by this great 

alteration in the value of the article." Mr. Justice Story, in his 

treatise, says, "but if circumstances of a reasonable nature have 

disqualified the party from a strict compliance, or he comes recenti 
facto to ask for a specific performance, the suit is treated with in

dulgence, and generally with favor by the court. But then in such 

cases it should be clear, that the remedies are mutual ; that there 

has been no change of circumstances affecting the character or 

justice of the contract. ;J Story's Eq. 87. So where one was 

entitled to a renewal of a lease for lives, when one life should drop, 
but was not obliged to renew, having let two lives drop before he 

applied for a renewal, equity could 1;ive no relief. Bayley v. Cor
poration of Leominster, 1 Ves. Jr. 475; The City of London v. 
Mitford, 14 Ves. 41. And a change of possession, or an advance 
made as a partial payment will not in such cases make any differ
ence. Alley v. Deschamps, and Guest v. Homfray, before cited. 

It will be perceived, that the court cannot in this case decree a 
specific performance without a violation of these well established 

rules. Allowing that the defendant had waived all compliance up 
to the time when he refused to give the bond, that left the parties 

upon their legal rights, and should have put the plaintiff upon his 

guard to perform punctually, when the time arrived for a final close 

of the business, and not to cast himself upon the favor of one, who 

had just admonished him, that he did not mean to perform, if he 

could avoid it. This refusal to give a bond might have justified 

the plaintiff in refusing to pay, if the bond had been essential to 
enable bim to obtain the title, but it was not; the contrac:t which 

he had, was sufficient for that purpose, for it is agreed in it, that a 
deed is to be given upon payment. The plaintiff offers no reason 

for neglecting to pay from the 17th of December to 30th of March, 
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and during that time there is no proof of a waiver or acquiescence 
on the part of the defendant. And this takes place in a case in 

which the plaintiff was required by the change in value to be es
pecially watchful again~t any thing, that would entitle the defend
ant to be discharged. Could it be admitted, that the plaintiff has 

not been guilty of !aches, there is no mutuality in the remedy ; and 

although this is no objection, where there is a compliance, yet 

where there is not, as Mr. Justice Story states the law: it is an in
superable one. In addition to this, there has been a most extraor

dinary change in the value of the property since the contract; it 
having been sold for more then eleven times the amount agreed to 

be paid ; and while this change has been taking place, all the 
chance for gain has been on the side of the plaintiff, while the de

fendant, if there had been a loss occasioned by fire, by trespassers, 
or otherwise, must have borne it, for he could not compel a perform
ance. According to the rules applicable to sales of estates in Eng
land, there could not in this case be a decree for a specific perform

ance, and there is less reason for it in this country, and especially 

in a case relating to lands covered with a growth of timber, and 
having no fixed or certain value, but rising and falling in price ac

cording to the market for lumber, and greatly affected in value by 
other causes. In this particular hey more nearly resemble stocks; 
and time is of the essence of the contract in such cases, and no re
lief can be given. The remark of Livingston J., in Hepburn v. 
Auld, 5 Cranch, 279, applie~ with great force to this case. Speak
ing on this subject, he says, "but there is a vast difference between 
contracts for land in that country and this. There the lands have 
a known, fixed, and stable value. Here the price is constantly 
fluctuating and uncertain. A single day often makes a great dif
ference ; and in almost every case time is a very material circum
stance." But while the plaintiff is not entitled to a decree, the 
defendant has no claim upon the court for any thing, which they 

are not obliged by law to give him, for he has refused to give the 
bond according to his contract, has attempted to rnry the contract 
by parol proof, and has set up other improper grounds of defence, 
and failed to support them, and he is not entitled to costs. 

Bill dismissed without costs. 
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EMERY J. - Dissenting from the opinion of the majority of the 

Court. 
The bill asks for specific performance and relief. He who asks 

it, should show that he is in a condition to perform his own part of 

the contract. And in general that the remedies are mutual ; that 

there has been no change of circumstances affecting the character 
or justice of the contract ; that compensation for delay can fully and 

beneficially be given, and that he has shown himself ready, desirous, 

prompt and eager to perform the contract. If he has been guilty 
of gross !aches, or applies for relief after a long lapse of time, 
unexplained by equitable circumstances, his bill will be dismissed. 

Yet a Court of Equity frequently decrees specific performance, 
where the action at law has been lost by the default of the very 

party seeking the specific performance, if it be notwithstanding, 
conscientious, that the agreement should be performed. And in 
Lennon v. Napper, 2 Sch. ~ Lef 684, the Lord Chancellor 

says, that in all cases of contracts for estates in land, courts have 
been in the habit of relieving, when the party from his own neg
lect had suffered a lapse of time, and from that and other circum
stances, could not maintain an action to recover damages at law. 
And even where nothing exists to prevent his sueing at law, so many 
things are necessary to enable him to recover at law, that the for
malities alone render it very inconvenient and hazardous so to pro~ 

ceed. Nor could in many cases, the legal remedy be adequate to 
the demands of justice. Relief is granted to the man who has 
acted fairly, though negligently. 2 Sch. BJ- Lef 684. The courts 
of equity regard time so far as it respects the good faith and dili
gence of the parties. But if circumstances of a reasonable nature 
have disabled the party from a strict compliance, or he comes reccn
ti facto, to ask for a specific performance, the suit is treated with 
indulgence, and generally with favor by the Court. 

In the ordinary course of the purchase of an estate, and the fix
ing of a particular day for the completion of the title, the Court 
seems to have considered that the general object, being only the 
sale of the estate for a gi\'en sum, the particular day named is 
merely formal. And the stipulation means in truth, that the pur
chase shall be completed within a reasonable time, and regard being 
had to all the circumstances of the case, and the nature of the 



JULY TERM, 1839. 103 

Rogers v. Saunders. 

title to be made. Hepwell v. Knight, 1 Young Sy- Collyer, 415. 
If the contract be unobjectionable, it is as much a matter of 

course to decree specific performance as to give damages at law. 

3 Cowen, 445, 505. In the sale of lands, time may make part of 

the essence of the contract, and on default at the day without any 

just excuse, or any acquiescence, or subsequent waiver, by the 

other party, the Court will not help the party in default. Bene
dict v. Lynch, l Johns. Ch. R. 370. 

It would be very dangerous to permit parties to lie by with a view 
to see whether the contract will prove a gaining or a losing bargain, 
and according to the event either to abandon it, or considering the 
lapse of time as nothing to claim a specific performance, which is 
always the subject of discretion. Alley v. Deschamps, 13 Ves. 
Jr. 225. 

If one come to a court of equity for a specific performance, he 

must be able to state some contract, legal or equitable, concluded 

between the parties, which the other one refused to execute. 14 
Ves. Jr. 408. The jurisdiction is not dependent upon the form or 
affected by the form or character of the instrument. The Court 
will be satisfied that in substance, the transaction amounts to, and 

is intended to be, a binding agreement for a specific object, what
ever may be the form, or the character of the instrument. If a 
bond with a penalty should be made upon a condition to convey 
certain lands upon the payment of a certain price, it will be deemed 
in equity an agreement to convey the land at all events, and not to 
be discharged by the payment of the penalty, though it has assumed 
the form of a condition only. Newl. on Contracts, c. 17, p. 307 
to 310; 2 Story's Eq. 22. And the purchaser of land is consider
ed as the equitable owner of the land, and the vendor as the owner 
of the money. The purchaser may devise it as land even before 

the conveyance is made in equity. Lingan v. Sowray, l P. Wm. 
172 ; 2 Vern. 679. 

Our own stat. of February 28, 1829, c. 431, provides, that the 

interest which any one has by virtue of a bond or contract in writ
ing, to a conveyance of real estate upon conditions to be by him 
performed, whether he be original obligee or assignee, may be at

tached on mesne process, or on execution and sold, and the purcha
ser have remedy to compel conveyance by bill in equity. This 
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would seem to be a great step towards bringing upon us all the 
evils or ble,sings, which are by some, so earnestly desired to be 

brought to bear upon us, by a court of chancery. 
We must dispose of this cause upon an unequivocal meaning of 

the contract of the parties, and their various acts, which have a re

lation to the execution of the contracts. Pratt Bf al. v. Low Bf 
Campbell, 9 Cranch, 456, 488. 

The bill affirms distinctly, that the plaintiff was in embarrassed 
circumstances at the time of making the agreement, of which he 

claims specific performance. This is not denied in the answer, nor 
is it pretended that the fact was unknown to the defendant when 

on the 11th of July, 1832, he made the contract with the plaintiff. 
So that there does not appear to have been any change for the 

worse on the part of the plaintiff. It does not present a case of 

bankruptcy, arising after the entering into the contract, which might 

furnish strong reasons for considering it abandoned. The answer 

admits the purchase of the State of the six lots, and the mode of 

payment secured by the suretyship of Jacob 0. Rogers and the 
plaintiff to the four notes signed by the defendant, alleges that tim
ber was cut on the premises, and it was agreed, that the proceeds 
should be appropriated to the payment of the notes to the State, 
and extinguishment of the mortgage, and that the principal part of 
the timber remained in the stream, into which it was hauled, till 
after the 11th of July, 1832. And the plaintiff received the pro
ceeds to his own use. The answer further alleges, that the defend
ant being apprehensive that controversies would ensue between him 

and said Rogers on the settlement of their dealings relating to the 
lands, and being desirous of a speedy adjustment of the same, and 
to be fully discharged from all further costs and trouble, and to be 
wholly exonerated from his liability to the State, by reason of said 
notes, agreed to relinquish to the plaintiff his interest in the lots, 
and for that purpose, gave the written agreement, referred to in the 
bill, but the answer also says, that he, the defendant, was also to 
be paid the costs, expenses, and trouble he had incurred in procur
ing a deed of the lots, and in the care and management about cut
ting the timber, which was to be the plaintiff's property. It bas 
been said by high authority, that the motives inducing a party to 
enter into a contract are not to be considered, unless expressed in 
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the contract itself. Bachan v. Wood, I Jacob Sf Walker, 422. 

The answer further alleges that an adjustment was made of their 

dealings, and the note for $88,27 payable in four montbs was made 

on the 11th of July, 18:32, before the expiration of which, it was 

agreed, that the whole business should be finally closed. Tliis es
tablishes a valuable consideration for the contract. That nothing 

more was really due to the defendant than the amount of the notes 

to the State, and the $88,27 seems strongly inforrable from a part 

of the answer, because the defendant said unless they were paid, 

he should not consider himself holden by the agreement, and would 

not thereafter be bound by it, nor give a bond, nor a deed. 

That part of the answer, which says the plaintiff did not ex

press any intention to perform, appears to be contradicted by the 

defendant's witness, Patten, who says, that on the 7th of Nov. 

1833, when the defendant asked the plaintiff to pay a note of hand 

he had against him then, so that he could send the money to Bos

ton by the deponent, and t:1ke up defendant's note, given to the 

State for some land, and if he did not, the defendant should not 

feel bound, or consider himself holden to give Rogt;rs a deed of 

the land, Rogers said he would bring or send the money to pay 

the notes to Bangor, before the witness left Bangor. The answer 

further says, the defendant never agreed nor consented to any such 

arrangement, procured from the land agent as stated in the bill, dis

believes it, but docs not call for proof And if he did, it might 

be very difficult to make it out directly, as the land agent is dead. 

But the defendant asserts that he was not ad vised of it, and has 

never assented to any delay, and it was in violation of the agree

ment with the plaintiff. The defendant also says, the agreement 

was not mutual, and he, the defendant could not compel the plain

tiff to perform. 

The procurement of the bond and offer of it by Rogers to the 

defendant to be executed, is admitted, and so is the tender, on the 

1st of April, 1835. But the defendant objects, that these acts 

were not till long after Saunders had demanded of the plaintiff 

performance, and notified him that he would not be holden. And 

the defendant further alleges, that from the plaintiff's neglect, the 

defendant was induced to believe that the plaintiff did not intend 

to comply, unless after the lapse of time, the enhanced value of 
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said lots or other favorable circumstances should render it expedient 

for him so to do. And that the defendant on the 30th of March, 
1835, paid to the Treasurer of the State, his aforesaid notes and in

terest, and caused the mortgage to be cancelled and discharged. 

If the right of the plaintiff to redress depends on bis having paid 
the notes to the treasurer, he has no right, for he bas not paid 
them. But is not the substantial meaning of the contract, that so 

much money shall be the consideration of the deed, and when that 

was paid, the plaintiff should have the conveyance made agreeably 

to his direction? Does not the whole case resolve itself into the 

question whether in a court of equity, the time of performance be 

of the essence of the contract? And if so, whether there has 

been a reasonable excuse for the omission to pay ? 
At the time of entering into the contract of July 11, 1832, none 

of the notes to the State had been paid. One had been payable 
seven months, and Saunders, if he did not know that delay had 

afterward been procured from the land a_gent, remarked to Rogers, 
that the State would be glad to take the land back again, if he 
could not pay the notes. If he did not cut the timber off would 
give him lenity; he had no doubt he could get lenity. Saunders 
said there was nothing further to be done by said Rogers to entitle 
him to the bond. It does not appear that the land agent had ever 

felt insecure, or urged the payment of the notes. And all this goes 

to corroborate the statement of the plaintiff as to the arrangement 
about the notes, the last of which was not payable till the 17th of 

December, 1834. The plaintiff was surety on tbe notes for the 

defendant, to the State, and yet the plaintiff had no indemnity. 

The whole title was in the defendant, subject to the mortgage. 

When the agreement of July 11, 1832, was made, the plaintiff was 

amenable for the purchase money. And had he been compelled 

afterwards to pay it, and bad sought from the defendant an indem

nity, and the same proof had been introduced in a suit at law, as 

has been here, no court or jury acting on equitable principles, would 
have permitted a recovery against the defendant, provided he had 
tendered a deed of his interest in the land to the plaintiff. 

In the fall of 1833, an action was commenced in the names of 

the defendant and Jacob 0. Rogers, for taking logs from the land 

in controversy, against Daniel A. Cressy_, and he settled it with the 
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plaintiff by giving him his note for $60. And in the spring of 
1834, Saunders called at his store for Rogers to get pay for the 
aforesaid trespass, and advised the deponent to settle it; said he 
had sold out his half of the land to Rogers, and that he, the de
fendant, had no interest in the suit. 

In the fall of 1834, Rogers made a demand of Saunders for a 
bond for a deed as set forth in the bill. A written bond was pre

sented, which Saunders declined executing. In 1834, the plaintiff 
paid the taxes. In the fall of 1833, the defendant told Jefferds 
he had sold his interest in the land to plaintiff. 

Aaron Ingalls testified, that in October, 1834, the plaintiff em
ployed him to examine this land, to see if any one was trespassing 

on it, and he did examine it. And a few days after, saw defend

ant, and asked him if he and plaintiff was going to give permits to 
cut timber, defendant replied, he had sold his interest in the land 

to the plaintiff. Two or three years ago, perhaps more, he told 

Charles Bailey, he had sold out his part or right in the land back 
of Rogers' mills to the plaintiff. In June, 1834, he told Jacob 0. 

Rogers, that he had sold out his interest in the land for which they 
had given their notes to the State to the plaintiff, and inquired if 
the notes had been paid, and was informed that they had not been 

demanded, when it was demanded they would see it paid. 
No one has heard the plaintiff say, that he abandoned the agree

ment. None of his acts look like having abandoned it. It is true 
he did not pay. And certainly, in looking at the contract, infor
mally drawn as it is, there is not in its terms any thing that binds 
him to pay at a certain time. This is a transcript, "Oleman, July 
11, 183:2, I agree to give Z. Rogers a bond for a deed of ½ of 6 
lots of land, being the same that I and J. O. Rogers bo't of the 
State, in December, 1830, the consideration of said bond, when 
said Rogers shall pay, cause to be pay to the State their claim, and 

then I agree to deed to order, and I further agree to give up all 
claim for stumpage cut on said land by other people. James Saun

ders, Jr." A court of equity is to be governed by this principle. 
It is to examine the contract, not merely as a court of law does to 

ascertain what the parties have in terms expressed to be the con
tract, but what is in truth the real intention of the parties, and to 
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carry that into effect. But in so doing, it would be prudent in the 
first place, to look carefully at what the parties have expressed; be
cause in general, they must be taken to express what they intend, 

and the burden ought in good reason to be thrown on those, who 

assert the contrary. If the thing sold be of greater or less value 
according to the effluxion of time, it is manifest, that time is of the 
essence of the contract. And a stipulation as to time, must then 

be literally complied with in equity, as well as in law. The cases 
of the sale of stock, and of a reversion, are instances of this. So 
also, if it appear that the object of one party, known to the other, 

was, that the property should be conveyed on or before a given pe
riod, as the case of a house for residence, or the like. If the par

ties choose even arbitrarily, provided both of them intend so to do, 
to stipulate for a particular thing, to be done at a particular time, 

such a stipulation is to be carried literally into effect, in a court of 
equity. That is the real contract. The parties had a right to 
make it. Why then should a court of equity interfere to make a 

new contract which the parties have not made 7 Hepwell v. Knight, 

I Young Sf Collyer, 415. Looking at the contract of Saunders, 
is it not manifest that no time was intended to be limited, but that 
as long as the State would omit to enforce the demand, that the 
plaintiff should have the benefit of the indulgence, provided he was 
contented with the engagement of the defendant to deed to his 
order when he should have paid the claim of the State, after hav
ing assured the plaintiff that the State would be glad to take back 
the land, if he did not cut off the timber, and that he could obtain 
lenity ? And the plaintiff had thus been encouraged by the de
fendant to expect it, and indeed was then enjoying it. Would it 
be consonant with good faith to destroy that expectation, by urging 
a more speedy payment than the State saw fit to enforce? I think 
that the statement of the four months being the period, as alleged 

in the answer is countervailed by the contract itself, the testimony 

of Jordan and other circumstances proved. Morphet v. Jones, l 
Swans. 172. 

A reasonable excuse is made for the omission to pay. Taking 
into consideration all these circumstances, it may well be doubted 
whether the defendant was really serious in his notice on Nov. 7, 

1833. And if he were so, his subsequent conduct up to October, 
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1834, when he had the conversation with Ingalls, goes to show an 
acquiescence in the proceedings of the plaintifI For in June, 
1834, be was apprised that no demand had been made of the notes, 

that they were not paid. And be did not express any dissatisfac

tion then to Jacob, nor afterwards to Ingalls in Oct. 1834, against 

the plaintiff for bis delay, although the subject of granting permits 
for cutting timber, was brought directly to bis notice. In the fall 

after this transaction, he declined giving the bond to the plaintiff. 

And yet the last note had not become payable. 

[I am aware of the argument of Livingston J. in Hepburn v. 
Auld, 5 Cranch, 279, raised in respect to a claim originating in 

1799, to assign a certain contract in payment of a debt, but think 
it cannot be invoked as bearing on the facts in this case. That 

contract respected 6000 acres of land in Ohio, and after great de

lay of nearly twenty years, to get a good title to the land, the bill 
was brought to compel the defendant to take the assigned property 

and discharge the debt. And though that bill was dismissed not 

because time was material, which the court omitted to decide, but 

held that if a good title could be procured at the decree, the spe

cific performance would be granted. The bill was dismissed, but 

in effect supported by the result of a suit to compel payment of the 

debt, by deciding that the tender of the assignment was good, 
which had before in the Supreme Court's judgment been held not 

to have been presented to the court in pleading, as well tendered. 
Hepburn SJ- Dundas v. Auld, I Crancli, 321. And though the 
bill was dismissed, one of the court said he supported the decision 

because the person who sought payment of the debt would now 
get his pay in no other way than by the assignment. Besides, if 
the English rule suggested by Livingston as inapplicable to our 
country, be considered in regard to value, it should also be consid
ered as inapplicable to our modes of dealing. For in all the Eng
lish cases, there is not a single one precisely like this, nor indeed 

substantially. So of Brazier v. Gratz, 6 Wheat. 528. Gratz 
of Philadelphia had purchased of one Craig of Kentucky, a tract 
of land, of 1000 acres by the survey. No patent had then issued. 

Afterward, one was issued in Craig's name, who sold part to Key
ser. Gratz sued Craig SJ- Keyser to compel a conveyance; Gratz 
in the mean time having sold 824 acres of it to Robert Barr. 
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Brazier, who married Barr's daughter, came to Philadelphia, and 
on the 2d of March, 1807, purchased the residue of the land of 
Gratz, estimated at 302 acres, while the suit was pending, and 
gave his notes for $6795, payable in 6, 12 and 18 months, de
ducting $250 allowed Brazier toward costs of prosecuting the 
suits pending, which Brazier undertook to manage at his own ex
pense. No progress was made in the suits till 1811, and Gratz 
had to pay the officers of the court their fees. Then Gratz offered 
to convey the land to Brazier, if he would pay his notes, or to re
scind the contract. In 1811 Gratz died. Brazier had for some 
time been embarrassed, and then became notoriously insolvent. In 
July, 1812, the heirs of Gratz offered to convey on payment of 
Brazier's notes. No payment being made, the heirs of Gratz 
prosecuted the suits with vigor, and they were successful in 1813. 
The lands soon after rose in value. Then Brazier made an ar
rangement with one Saunders; and the heirs considering the con
tract with Brazier of no validity, acknowledged the tender in Dec. 
1813; and then Brazier sued in Kentucky for specific perform
ance. Thus, almost 7 years after the contract, could any thing 
like diligence be pretended in managing the suits at his expense. 

The case of Lloyd ~ Young v. Collat, 4 Brs. C. C. 469, 
cited IIarrington v. Wheeler, 4 Ves. Jr. 689, noticed again in 
Omerod v. Hardman, 5 Ves. Jr. 737. The chancellor says, that 
the conduct of the parties, inevitable accident, &c., might induce 
the court to relieve. And he inquires, is there any case in which 
without any previous communication at all between the parties, the 
time has been suffered to elapse. In most of the cases there have 
been steps taken. That was a case by vender, who had given no 
abstract nor filed a bill till 16th November, though the contract was 
to have been completed on the 25th of March preceding. The 
Lord Chancellor considered the conduct of the vendee, as evidence 
of an abandonment of his contract. 

The defendant on the 10th of August, 1792, agreed by writing 
to purchase the premises for £2609,17 the purchase to be com
pleted on or before the 25th of March, 1793, and the defend
ant paid Young, the auctioneer, £ 100 as a deposit. In defendant's 
answer, he stated that the value of the ground rents had diminished 
£560 and upwards. 
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In Gibson v. Patterson, application was made to the defendant 
within the time, and he said he would not, but would go to Scot
land to avoid being compelhd to do so, performance decreed, if 

good title could be made and costs. That too was the case of 

vendor. Guest v. Homfray, 5 Ves. 818, was a case by vendor 

to obtain specific performance of an agreement to sell unfinished 

houses in Cardiff, in fee for £800 by instalment. The agreement 

was Jan. 31, 1798. Keys were then delivered to defendant. No 

abstract was delivered till April 18, though demanded the 1st. 

Objections were made against the title, not obviated at the hearing. 

June 2d, 1798, defendant took another house in Landaff. The 

master of the Rolls still says, that if they had cautioned the de

fendant, and told him they were going on to make out the title, 

and were in hopes of doing it, and shown a probable ground to 

him that they might make a good title, "I should perhaps not have 
thought a year too long. Stress too was laid in that case, that the 
defendant had stated that the contract was at an end, and the plain

tiff's solicitor had not stated that the conversation was not so. 

But there was no evidence that even when the abstract was sent 

back, he said the defendant was to be still bound, and was not re

leased; and desired him to take notice of that. 

Bayley v. Corporation of Leominster, 1 Ves. Jr. 475. On 
neglect to apply for a renewal from 1763 to 1792, the plain
tiffs should have applied when one life dropt, but omitted till 
two lives had expired. Defendants were held not bound to re
new. In City of London v. Mitford, 14 Ves. 41, a renew
al of a lease for 40 years and covenant to renew every 40 
years was claimed. The city had taken possession of part of the 
property for public purposes, between 1736, when the first lease of 
40 years was executed, and 1773, and attempted to gain some ad

vantage by obtaining a lease from a widow, Mrs. Turner, of a 

moiety of which she was seized for life. It remained till .Mrs. 
Turner's death in 1800. In 1802 the plaintiffs filed their bills, 

and in 1807 it was determined. And the question was, whether 

after the change in the property, without the consent of defendants, 
the city can call for the execution of a lease in its nature and terms 

such, that the enjoyment of the property in the mode in which it 
was to be enjoyed, is utterly impracticable. And if the city have 
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thus put it out of the power of the lessor to grant a lease, securing 

the enjoyment according to the stipulations, they cannot insist, that 

as the lessor has thus lost his right as between him and the com

mittee of the bridge, he shall therefore execute the lease. The 

chancellor thought, the circumstances make it impossible at this 

day to give a specific execution of this contract. The bill was dis

missed with costs. 

In the present case, though no act ,vas done between the de

mand of the bond in the fall of 1834, and it was refused, and the 

time when the defendant chose without notice to take up the notes; 

yet that was a fault on the part of the defendant, and he ought 

not to be allowed to shelter himself from accountability on that ac

count ; the very refusal constituted an apology and excuse for the 

plaintiff. 

What is evidence of being ready, desirous, prompt, and eager 
according to English decisions? In Milward v. Earl of Thanet, 

in note to 5 Ves. 720, the parties differed as to the construction of 

an agreement, and the bill was delayed 7 years! Can it be surpris
ing that the bill was dismissed ? Yet this case was the origin of the 

remark of Lord Alvanly, then master of the rolls, that a party can
not call upon a court of equity for a specific performance, unless 
he had shown himself ready, desirous, prompt and eager. This 
was in JJ:larch, 1801. But in the case·, the Marquis of Hartford 

v. Barre, and Aston v. Barre, 5 Vcs. Jr. 7 19, on the 6th of 
Feb. 1801, the court held, that·tlie filing of a bill by a vendor 
14 months after the correspondence upon objections to the title 

liad ceased, was in season, defendant returning no answer to a 

letter threatening a bill, nor having called for his deposit. It 
was referred to a master. The defendant in his answer submitted 

that at that distance of time, he was induced to consider the con

tract abandoned. The chancellor observed, that "the plaintiffs 
took a good deal of time, upon their saying they should be under 

the necessity of filing a bill, but one may easily imagine circum
stances might have happened that would l,ave made it peevish 
to have done it immediately." 

No change in the character or justice of the contract is here 

made known, 2 Story's Eq. 87, and compensation for the delay 

can be fully and beneficially given. Rules in equity cannot be 
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more exclusive and positive than statutes, and in them a reasonable 
and just construction is to be made, so as not to multiply forfeitures 

or penalties. Yet here a forfeiture is intended to be effected! 
In Armingcr v. Clark, Bunb. Rep. 111, 112; the Lord Chief 

Baron took this difference, if a man comes for a specific performance 

as to the land itself, a court of equity ought to carry it into execu

tion, because there is no remedy at law, but if it is to have perform

ance in payment of money, they may have remedy for that at law. 

In the Earl of Ross v. Elizabeth Worsop, Widow 8f al. 1 

Brown's Parliamentary cases, 281; it was held, that where a lessor 

covenants for the perpetual renewal of a lease, upon the lessee's 

naming a new life and paying a fine within a certain time after the 

death of any of the cestui que vies, a court of equity will, upon slight 
circumstances, relieve the lessee against a forfeiture for not literally 

complying with the terms of the covenant, and in this case, deter

mined in 1740, Sir Dudley Rider Sf' J. Browne, opposing the 

application for renewal, argued, that the proviso was intended to be 

strictly and precisely executed. And the rather because there was 

not a mutual stipulation for renewal, the Earl being bound to renew 

upon payment of the fine, and naming a new life within the time 
limited for that purpose, but Sir Thomas Worsop and his heirs 

though liable for the payment of the £ I 00 upon the death of a 
certain que vie, were not obliged to add any farther life or accept 
of a renewal. The renewal was decreed before the appeal to Par
liament, and that decree was affirmed with costs. The defendant 

is more in the nature of a trustee, who is not permitted to buy for 
his own advantage. See 10 Ves. Jr., Ex parte Bennett, 381, at 

page 393,394; Legard v. Hodg,,,s, I Ves. Jr. 477. The de
mand of the bond was made in the fall of 1834 and refused, and 

supposing that " the most that can be made of the acts and declar

ations before that time be that they go to show that the defendant 

considered the contract as subsisting, and assented to all the pre
vious delay;" the bond being then refused, was enough to para
lize exertions of the plaintiff. Certainly it would relieve the case 

from the pretence, that hazard was thrown on the defendant from 

hazard of fire between that time and the 30th of .March, 1835, 

when the defendant chose to pay. No one has heard of timber 
land suffering from fire late in the Autumn and Winter. "When-

VoL. iv. 15 
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ever it is attempted to lay down fixed principles, care is to be taken 

that they are to be applied according to the circumstances of each 

case. If a case stand directly on the same ground in every word 

and circumstance with that which is being decided, it should be 

governed by it. 1 East, 5,11. So if the facts cannot be distin

guished in eflect. 3 Barn. ~ Adolph. 36." 
"A favored right the court sbould not suffer to be defeated by a 

technical and critical interpretation of a concession made by an ig
norant man in a case in which the justice as well as the law was 

strongly with him. The rule of construction ought to be plain and 

simple without refinement and subtlety." 

In the case, Alley v. Dcscliamps, 13 Ves. Jr. 225, a bank

ruptcy of Horne had intervened. The agreement was in 1797. 

Having paid £ 100, he became bankrupt in 1800. The premises 

had been purchased by the London Dock Company, for £3500, 

and the assignee claimed part of the money. The Lord Chancellor 
called it an extravagant case. And he took it that the agreement 

was not abandoned or rescinded, though there was evidence for that. 
This was decided in 1806. Afterwards, in 1807, in Hearne v. 
Tenant, 13 Ves. Jr. 287, on a motion to restrain an ejectment, 

the plaintiff was assignee of a lease of a house demised by the 
defendant. Upon the expiration of the lease, a treaty for a new 
lease took place, the defendant insisting upon a rent of £84, and 

the sum of 1000 guineas. The plaintiff, after fruitless endeavors 

to procure an abatement, consented to give that rent and premium. 
A memorandum was put down in writing, dated the 23d of Oct. 

expressing that the lease was to be granted for 24 years, to com

mence upon the expiration of the old lease, upon condition of the 

plaintiffs paying on or before the end of the month 1000 guineas . 

. Two copies of the memorandum were signed, plaintiff taking one 

the defendant the other. After the expiration mentioned in the 

memorandum, for payment of the 1000 guineas, the plaintiff calling 

on the defendant apologized for not bringing the money. Plaintiff 

produced the memorandum. The defendant, taking it, observed, 
that the time of payment was expired, and therefore the memoran

dums were of no use, and it was better to destroy them, and he 
then took the other out of the bureau and tore them both. The 

answer stated as to that transaction, that the plaintiff did not ex-
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press any disapprobation nor did he say he agreed to it, but en
treated a week or fortnight further time. The Lord Chancellor 

says, the true standard now is, that though the party has not a title 

in law as he has not complied with the terms, so as to entitle him 

to an action, as to the time, for instance, yet if the time though in

troduced, as some time must be fixed where something is to be done 

on one side, as a consideration for something to be done on the 

other, is not the essence of the contract, a material object, to which 

they looked on the first conception of it ? Even though the lapse 

of time has not arisen from accident. A court of equity will 

compel the execution of the contract upon this ground that the one 

party is ready to perform, and the other party may have a per

formance, in substance, if he would permit it. And this the Lord 

Chancellor says, is the principle upon which the Court acts now, 

upon all the authorities brought to the true standard. The injunc

tion was granted until the hearing. On the plainest principles of 

law, if one having covenanted to convey, acts mala fide, and re

fuses to convey, because the property has increased in value, and 

with a view of putting the enhanced value in his own pocket, he 

is fri.ble to an action for damages. Baldwin v. Munn, 2 Wend. 

399.] 
Returning now to Rogers and Saunders, the parties now in con

flict, we become convinced, that afterward on the 29th of March, 
1835, without apprizing the plaintiff of his design, and without 
any new demand being made of him, and without any intimatio1, 
from the State that payment was required, Saunders, the defend

ant, proceeds to pay the notes to the Treasurer, and have the mort

gage cancelled. For what purpose cnuld this have been done but 

to speculate on events? As soon as the plaintiff was informed of 

this course, he came freshly and zealously to preserve his rights •. 

And on the first day of April, 1835, tendered all the money to 

defendant, and demanded a deed. It was refused. And on the 

8th of April, 1835, he filed his bill in this suit for rel:ef. 
Without any inclination to encourage ]aches, I am not satisfied 

that the plaintiff has conducted unfairly; and his negligence may, 

at first, have received some countenance from the defendant. It 

appears, to me, that the defendant, on being paid the amount of all 
the notes and interest given to the State, and the balance of the 
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plaintiff's note to the defendant, ought to execute, deliver and ac

knowledge to the plaintijf' a deed of the moiety claimed in the bill. 

But I should not give costs. 

See 1 Vesey, Jr. 477, Legard v. Hodges. The Lord Chan

cellor "considers it a universal maxim, that whenever persons 

agree concerning any particular subject, that, in a court of equity, 
as against the party himself, and any claiming under him volunta

rily, or with notice, raises a trust." 

The original opinion drawn by Judge Emery, was returned to him on the 

27th of February, 1839. It was accompanied by that drawn by Judge Shepley. 
After perusing this last, Judge Emery could not concur in the conclusion, at 
which the Chief Justice, and Judge S. had arrived, and therefore made to his 
own opinion the additions contained hetween the [ on the 109th and the J on 

the 115th page. All the rest is as the opinion was originally drawn, and 

communicated to the Chief Jnstice and Judge Shepley, excepting the above 
extract from 1st Ves. Jr. 4i7. 

NOTE. The Reporter has taken the liberty to insert the printed pages in 
place _of those in the manuscript opinion. 
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BENJAMIN G. CAMPBELL Sf al. vs. JOSEPH THOMPSON. 

In an action for a quantity of tin ware, where the defendant justified the 
taking as a justice of the peace, under stat. 1821, c. 71, against hawkers, 

pedlers, &c., the person from whose possession the property was taken, if 
not interested, is a competent witness for the plaintiff, although a com• 
plaint is pending against him for the penalty. 

And if the defendant object generally, that the witness is inadmissible from 
interest, and the plaintiff then release all claim upon him for the pro
perty in controversy, and he is then admitted, and he afterwards on the ex• 
amination, states, "that he was hired by the plaintiff by the month, and 

was to be paid in proportion to his earnings," this is not such interest as will 
render him incompetent. 

But if an interest Lad been disclosed, the defendant should have renewed his 

objection, when the witness made such statement, and cannot take advant
age of it on his first objection. 

A justice of the peace has no power to secure and detain articles, liable to de
tention under that statute, until after a complaint made under oath. 

Where the complaint and the detention are on the same day, parol proof is ad
missible to show, that the detention was prior to the oath. 

'\;Vhether a trial shall be postponed on account of the absence of a witness, or 
shall proceed, rests in the discretion of the Judge; and the refusal to post
pone presents no cause for a new trial. 

Where criminal prosecutions originate, under a statute, on complaint, one un

der oath or affirmation is implied, as a part of the teclmical meaning of the 
terms. 

The stat. of21 James I, c.12, requiring actions against magistrates for acts done 
under colour of their office to be brought in the county in which they live, 
is not in force here. 

TnEsP Ass to recover the value of certain tin ware, alleged to 
have been the property of the plaintiffs and to have been taken 
and converted by the defendant, Oct. 8, 1835. The defendant 
shew that he was a justice of the peace for the county of Waldo, 
and justified the taking under the stat. 1821, c. 171, "against 
hawkers, pedlers, and petty chapmen." At the trial before EME
RY J. the plaintiffs offered as a witness, one Barker, the driver of 
the cart in which the tin was when taken by the defendant. To 
his admission the defendant objected, because the witness had the 
tin in his custody, and had been complained of, and because of his 
interest. The plaintiffs released Barker from all claims against 
him for the property in controversy, and he was admitted to testify. 
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The whole testimony in the case is given in the report, from which 
it woul<l seem, that on the crms examination of Barker, he was 

asked what amount of tin he had sold before it was taken by the 

defendant, which the witness declined to answer, because it might 
be prejudicial to him on the trial of a complaint then pending 

against him before the defendant for selling without license, and 

the Judge ruled, that he was not obliged to answer. The witness 

also stated on cross examination, " that the plaintiffs hired him by 

the month, no stated price agreed, witness left it to them to give 

him what he earned, that he was to be paid in proportion to his 

earnings." The plaintiffs resided at Bangor, and the tin ware 

was sent out by them for sale by Barker, in a cart owned by plain

tiffs, drawn by a horse owned by Barker, and that the tin was 

seized at Frankfort, in the county of Waldo, by the defendant, on 
the same day that a complaint was made to him against Barker by 
one Watson, for selling without license. No license was shown, 

nor did the name of the plaintiffs appear upon the cart. Barker's 
name was on the cart printed upon tin. 

The counsel for the defendant, requested the Judge to instruct 
thejury, 1. That if they were satisfied, that the plaintiffs had no 
license for selling and peddling tin ware, and that the articles sued 

for, were sent out by them to be sold by a pedler, that this was 
contrary to law, and that the goods were forfeited, and that the 
plaintiffs could not recover therefor in this action. 2. That if the 
defendant, in his character as a justice of the peace, upon a com

plaint made to him under oath did issue a warrant, and did stop 

said property and detain it for the purpose of abiding the decision 

of the court on said process, and if there was no evidence that the 

defendant appropriated any part to his own private use, that this 

action being commenced after this complaint was made, is not main

tainable. 3. That this action, being commenced for acts done offi

cially as a justice of the peace in the county of Waldo, could not 

be supported in this county. 4. That by the statute, the defend
ant was authorized to detain the property, to abide the final decis
ion of the Court on the process. 

The Judge declined to give the first instruction requested. He 
did not give the second precisely as requested, but did direct the 

jury that if from the evidence they were satisfied, that the seizure 
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was made before the oath was administered to the complainant, 

about which they would carefully examine, the action was main

tainable. He declined to give the third. As to the fourth request

ed instruction, the Judge declined giving it precisely as stated, but 

instructed the jury, that if from the evidence they believed, that 

the defendant had received the evidence of the complaint of the 

offence against the statute alleged, under oath, previous to the seiz

ure and detention of the property, about which they would care

fully examine, they might find a verdict for the defendants, other

wise for the plaintiffs. The jury found a verdict for the plaintiffs, 

and also found that the oath was not made before the property was 

seized. 

There was also a motion for a new trial filed, because the Judge 

refused to postpone the trial of the cause, on account of the absence 

of a material witness, whose attendance the defendant had unsuc

cessfully endeavored to procure. 

E. Brown, for the defendant, argued in support of the various 

grounds taken in defence at the trial, and contended that Barker, 
the witness, was interested, and that the instructions given were er

roneous, and that there was error in putting the whale case to the 

jury on the single question, whether the oath was or was not before 

the seizure of the goods. He cited 3 Stark. Ev. 1741 ; Stat. 18:21, 

c. 71; Bull v. Loveland, 10 Pick. 9; Crowell v. Mcladen, 
8 Cranch, 94; 1 Esp. N. P. 338; 1 .ZUass. R. 59; Stat. 1821, 
c. 76. 

Cutting argued for the plaintiffs, and cited Const. of Maine, 
art. 1, ste. 6; IO Petersdojf's Ab. 300; Amendment of Con. U. 
S. art. 4; Con. of Maine, art. I, sec. 5; Butler v. Ricker, 6 
Greenl. 268; Pearce v. Atwood, 13 Mass. R. 355. 

The opinion of the Court was drawn up by 

WESTON C. J.-The prosecution criminally of the witness, 

Lewis Barker, did not render him incompetent in this suit. That 

prosecution is not liable to be affected by the result of this action. 

The witness has no claim to be acquitted, because the justice may 

not be able to sustain his justification here. Another objection to 

the witness, was based upon what was said at the trial, by the 

opening counsel for the plaintiff. What that statement was, does 
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not appear. After the objections were overruled, and the witness 
admitted, he testified, that he was hired by the plaintiffs by the 
month, and was to be paid in proportion to his earnings. If it was 
believed by the counsel for the defendant, that this fact rendered 

the witness incompetent, he should have renewed his objection, and 

requested the judge to rule distinctly upon this point. 

Objections of this sort, if not taken at the trial, are considered 

as waived, because if taken, they may often be obviated and 

removed. But if now open, no interest in the witness is proved. 

It does not appear, that his compensation was to depend upon the 

profits, the plaintiffs might ultimately realize in this branch of their 
business. Whether he earned more or less, would more obviously 

depend upon his diligence and fidelity. He did not undertake to 

be responsible for losses, to which the plaintiffs might be subjected 

by exposing their property to legal forfeiture. To exclude the 

witness, the interest should be shown affirmatively; and in our 

judgment it has not been proved, that the compensation of the 
witness is subject to be increased or diminished, by the judgment, 

which may be rendered in this action. It may further be matter 
of grave consideration, whether the results of a traffic, carried on 
in violation of law, can furnish the basis of an action for either 
against the other. 

The jury have found, that the seizure of the plaintiffs' ware by 
the defendant, was prior to any complaint being made to him on 

oath. We entertain no doubt it was a fact properly submitted to 

their consideration, although the seizure and the complaint were 
made on the same day. Proof of the priority of the seizure, does 

not contradict the complaint or warrant. Where criminal prosecu

tions originate upon complaint, one made under oath or affirmation 

is implied. This may fairly be understood as a part of the techni

cal meaning of the term, whenever used in a statute, providing for 

the prosecution of an offence in that mode. By art. 1, sec. 5, of 

the constitution, no warrant can issue to seize either person or thing, 

unless upon complaint, supported by oath or affirmation. The right 
to seize depended entirely upon tbe statute, and it is authorized 

only upon complaint. In Crowell et al. v . .McFaden, 8 Cranch, 

94, the collector was justified in detaining a vessel, if in his judg-
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ment, there was an intention to evade the embargo laws. This 
course of proceeding was not there, as it is here, made to depend 
upon a previous complaint. 

As to the point taken, that the action is brought in the wrong 
county, the statute of 21, James I, c. 12, upon which it is found
ed, is not in force here. Pearce v. Atwood, 13 Mass. R. 324. 

Judgment on the verdict. 

With regard to the motion for a new trial, because the defendant 
could get no postponement on account of the absence of a witness, 

it rested in the discretion of the Judge, and does not present a 
ground for our interference. 

Motion overruled. 

JAMES CROSBY, Treasurer, vs. JosEPH SNOW ~ al. 

A lieensed common victualler has a right to sell spirituous liquors in small 
quantities for the use of such as call for them, in his place of business, to a 
limited extent, but not to drunkenness or excess. 

The board for granting licenses in a town, or city, under the provisions of the 
stat. 1834, c. 141, "for the regulation of inn holders, retailers, and common 
victuallers," have no authority by their rules a'iid regulations to impose re
straints upon the persons licensed in addition to those imposed by the stat
ute ; and a bond given to enforce such restraints is void. 

AT the trial before SHEPLEY J. it appeared that the action was 
debt on two bonds from the defendants to the city of Bangor. 
The condition of one bond recited, that the defendants, Snow ~ 
Burr, had been licensed in the city of Bangor as retailers, and 

that of the other, that they had been licensed as common victual

lers. The conditions of the bonds required, that the laws should 
not be violated, and that they should act in conformity to " such 

rules and regulations in reference thereto as may be prescribed by 
the board granting this license." The licensing board of the city, 

acting, as they alleged, under the stat. of 1834, c. 141, ordered, 

" I. No person who shall be licensed as a retailer of wine, brandy, 
rum or other strong liquors, shall suffer any person to drink any 

VoL. 1v. 16 
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spmtuous liquors in his shop, store, or place of business. 2. No 
person, who shall be licensed as a common victualler, shall sell or 
furnish any person with wine, brandy, rum or other strong liquors, 

or suffer the same to be drank in his cellar, shop) store or place of 

business." It was admitted, that Snow and Burr were duly licens

ed in the city as retailers and as common victuallers, and also that 

they sold liquors and permitted them to be drank in their place of 

business. All objection was waived to the bringing of the action 

in the name of the treasurer. A nonsuit was ordered by consent, 

subject to be set aside, if in the opinion of the Court the action 

could be maintained. 

W. Paine, City Solicitor, for the plaintiff, contended, 1. That 

the bond was good at common law. There was a sufficient con

sideration, and besides the defendants are estopped to deny it. 

They voluntarily made the bond, taken to preserve good morals, 

and not to destroy them. 2. The bond conforms to the principles 

of the stat. 1834, c. 141. The board are limited to licensing such 

as they think proper, but they have power to impose such reasona
ble restrictions as they please. Lunt's case, 6 Green!. 412. 

Rogers, for the respondents. 
Independent of the statute, there is no restraint on the business, 

and all have equal rights. This bond, being given in restraint of 
these rights, is void at common law. Unless the towns have au

thority to alter the law by their own regulations, the acts of the re
spondents were legal. State v. Burr. 1 Fairf 438. The legisla

ture have determined what a person duly licensed may, or may 

not, do, and the towns have only to determine who shall have 

licenses. They have no power to add to or take from the law. 

The legitimate argument is the reverse of that urged for the plain

tift~ where the legislature have imposed some restraints; not that 

the towns may add as many more as they choose, but that no oth

ers can be imposed, but by the legislature. 

The opinion of the Court was at a subsequent term delivered, 

as drawn up by 

WESTON C. J. -The case finds, that Snow and Burr, for 

whose delinquency this action is prosecuted, were duly licensed as 

common victuallers. It bas been decided, that a common victualler 
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has a right to sell spirituous liquors in small quantities, for the use 
of such as call for them, in their house, cellar or place of business, 
to a limited extent, but not to drunkenness or excess. State v. 
Burr, 1 Fairf. 438. 

It is admitted, that Snow and Burr sold strong liquors, and per
mitted them to be drunk in their place of business. As no excess 
is found or stated, this must be understood to be to a limited extent. 

And this is so far from being a violation of the law, that it was 
done in the exercise of legal rights, which had been settled and 
recognized. It is true, the board of Aldermen had been pleased 
to prescribe, that this privilege should no longer be enjoyed, and 

when they granted the license, by which the defendants claim to 

be protected, they required that the bonds now in suit should be 

given, to secure the inhibition. 
However laudable may have been the motives, by which the 

board were actuated, we cannot but regard it as an attempt to 
change the law, which tranacended their authority. Whatever 
rules and regulations of the board granting the license, in reference 
to the business, provided for in the statute form of the bond, it may 

have been competent for them to establish, we are satisfied, that 

power is not given to them to take away the immunities, the license 
legally confers. It cannot be consistent with the policy of the 
law, to enforce contracts, the object of which is, to deprive a class 
of citizens of privileges, which the law has conferred upon them, 
when licensed in pursuance of its requirements. Still less can this 

be permitted under color of official authority. 
Nonsuit confirmed. 
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ALLEN GILMAN vs. AMASA STETSON. 

Where the rights of third persons, claiming under the execution debtor, will 
not be affected thereby, the Court will permit the officer to amend his return 
of an extent on land, by stating by whom the appraisers were in fact chosen, 
thereby correcting an error, although after a lapse of nearly twenty years. 

Where the petitioner for partition alleges seizin in himself, and the respondent 
claims to be sole seized, the affirmative is on the petitioner to show his in

terest in the estate. 

Where judgment has been rendered for the land demanded in favor of the 
demandant, by a court of competent jurisdiction, and he has made an actual 
entry, his title and seizin is thereby established, although no writ of pos

session has been issued. 

But in an action for the recovery of lands, in which betterments were claimed 
under stat. 1831, c. 47, where a verdict had been returned for the demand
nnt, and the value of the land and of the improvements had been found by 
it; and where the demandant did not abandon or pay for the improvements 
within one year from the rendition of the judgment, and had not paid the 
costs of the tenant; the dem1mdant is not entitled to his writ of possession, 
and cannot maintain a new action, or lawfully enter into possession by vir
tue of such judgment. 

The stat. of 1821, c. 62, sec. 5, has reference only to an entry without judg
ment of law. 

Yet.the tenant may wai,e his right to retain the land for the payment of his 
improvements, and leave the effect of the judgment unimpaired. 

THis was a petition for partition, filed at Oct. Term, 1835, 
wherein the petitioner alleges, that he is seized of an undivided 
fourth part of a piece of land in Bangor. The respondent claimed 
to be sole seized. The whole evidence in the case at the trial be

fore EMERY J. appears in the report, the conclusion of which is as 
follows. "Upon the foregoing evidence, a verdict was returned in 
favor of the petitioner, subject to the opinion of the full Court, and 
to be altered or amended, or a nonsuit entered, agreeably to that 

opinion." The respondent claimed one eighth part of the premi
ses under a title derived from the extent of an execution thereon in 

favor of Zadok French, against Robert Lapish, Oct. 16, 1819. 
The petitioner objected, that nothing passed by this extent, be
cause the return of the officer shew, that the creditor chose two of 
the appraisers. That part of the return was thus expressed. 
cc The said Wiggins Hill being chosen by the creditor, and the 
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said Joseph Leavitt being chosen by the creditor, and the said Wil
liam Bruce being appointed by myself." The officer made affida
vit, that Leavitt was in fact chosen by the debtor, and that its ap
pearing otherwise, arose from a mere mistake of his which he wish
ed to correct. The petitioner made no title under Lapish, nor did 
it appear that any claim was made to this part of the land by any 
one under Lapish, except under that extent. The Judge ruled, 
that the objection was well taken, whereupon the respondent moved 
for leave for the officer to amend his return by stating that Leavitt 
was chosen by the debtor, but the Judge declined to grant the 
amendment. The facts in relation to the betterments, as well as 
in relation to the title of the respondent to a portion of the premi
ses under a sale to him by the administrator of the estate of Zadok 
French, to which the petitioner objected for alleged informalities, 
sufficiently appear in the opinion of the Court. 

E. Brown and F. H. Allen argued for the respondent. That 

this was a mere clerical error, and might be amended, as the rights 
of third persons had not intervened. Buck v. Hardy, 6 Greenl. 
162; Howard v. Turner, ib. 106; Litchfield v. Cudworth, 15 
Pick. 23. That the amendment might well be permitted also be
cause the petitioner does not claim under Lapish, but sets up an 
independent title, and cannot object. That the petitioner claiming 
under Harlow had no title. Harlow v. Fvench, 9 ,_Uass. R. 192. 
That the judgments establishing the title of the respondent and 
French and Lapish gave them a seizin without executing their 
writs of possession. McNeal v. Bright, 4 Mass. R. 282; Gil
bert v. Bell, 15 Mass. R. 44. That the possession was volunta
rily surrendered up by the petitioner, and no writ of possession was 
therefore necessary. That the sale by the administrator of French 
was good, and if not, the petitioner, a mere stranger, cannot object 

to any informalities. Knox v. Jenks, 7 Mass. R, 488; Gray v. 

Gardner, 3 Mass. R. 399; Colman v. Anderson, IO Mass. R. 
105; Perkins v. Fairfield, 11 Mass. R. 227; McLellan v. 
Whitney, 15 Mass. R. 137 ; Watkins v. Green, 7 Wheat. 27. 

Rogers argued for the petitioner, and cited stat. 1821, c. 47; 

Means v. Osgood, 7 Greenl. 146; Coburn v. Ansart, 3 Mass. 
R. 319; Ladd v. Blunt, 4 Mass. R. 402; Prescott v. Pettee, 3 
Pick. 331. 
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The opinion of the Court was drawn up by 

WESTON C. J. -The return of the officer, who caused the levy 

to be made on the execution, which issued on the judgment, French 

v. Lapish, that two of the appraisers named were chosen by the 

creditor, there is much reason to believe must have been made by 

mistake. The officer could not but know that the creditor was not 

authorized to choose two of the appraisers. The petitioner has 

not connected himself with the title of Lapish, nor does it appear 

that the title of any third party claiming under him, is to be affect

ed. And we are of opinion, that it would not be an improper ex

ercise of discretion on the part of the Court, to allow the proposed 
amendment to be made ; and it is accordingly allowed. 

The affirmative is on the petitioner to show, that he has an inter

est in the estate, of which he prays, partition. He derives title 

from Nathaniel Harlow. The petitioner has however been unable 

to sustain that title at law. It appears, that the title of Stetson, La
pish and French, derived from the commonwealth of Massachusetts, 

has prevailed in the Circuit Court of the United Stutes, and in this 
Court, by direct adjudications against the petitioner, the whole of 
which, taken together, cover the entire property in controversy. 
The judgments in favor of Stetson and French, have been consum
mated by actual entry, which is sufficient, even without writs of 
possession. ft1cNeal v. Bright ~ al., 4 Mass. R. 300. And the 
title of the respondent to three quarters under these judgments, is 

not controverted, the petitioner claiming to be seized only of one 

fourth. 

After the judgment in favor of Lapish, the right of the petitioner 

must depend on the fact, that the increased value of the premises, 

demanded by Lapisli, found by the jury in favor of the petitioner, 

has not been paid, either by Lapish, or any one claiming under 

him. The demandant did not elect to abandon the premises to the 

petitioner, and could not therefore entitle himself to a writ of pos

session, unless he had paid within one year from the rendition of 
judgment, the sum awarded to the petitioner. Stat. of 1821, c. 

47, sec. I. Nor could he without violating the same statute, main

tain a new action for the premises. And we think it is deducible, 

by fair implication, that the demandant could not lawfully enter, 

without such payment. Nor does it appear to us that this implica-
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tion is removed by the remedy afforded by the statute of 1821, c. 
62, sec. 5, which has reference manifestly to an entry, without 

judgment of law. 

The balance due the petitioner over the amount of the bill of 

cost, recovered by Lapioh against him, was short of ten dollars ; 

and it would seem, from the testimony of ]Ur. JUcGaw, that the 

petitioner abandoned and gave up the premises, leaving the small 

balance to be liquidated by French, who had the title of Lapish, 
upon the assurance of McGaw, that French would pay it. If 
such is the fact, the petitioner waived his right to retain the premi

ses, for the non-payment of the increased value, and surrendered it 

up, upon the judgment against him. But this fact is controverted; 

and some opposing testimony was introduced at the trial. It does 

not appear, that the jury have passed upon this fact, which is a 

questiou peculiarly for them; and we set aside the verdict, and 

grant a new trial, that it may be settled. 

As to the title of the respondent to the part in controversy, the 

decision of this cause does not require, that it should be determined, 

if the petitioner has failed to prove any remaining interest in him

self. We are of opinion however, that whatever right French had, 

passed to the respondent, under the sale made by the administra

tor. That was made in virtue of a license duly obtained. It 
would not have the effect to deprive the petitioner of any right, re
sulting to him from the failure of payment of the increased value 
awarded to him, which is left in full force, the sale notwithstand
ing. But if the petitioner has waived, abandoned and surrendered 

that right, we are aware of no reason, why he should be received 

to question the regularity of that sale, to which be was a stranger. 
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JEREMIAH RowE S.r al. vs. ARD GoDFREY, JR • 

• "rfcm. Sm.-:PLEY J. was attending the trial of indictments, and did not sit 

in this case. 

Where depositions are taken before a magistrate, with notice to the opposing 
party, objections to the form of the questions as leading, must be made at 
the time the questions are put, or they will be considered as waived; and if 

the opposite party neglects to attend at the taking, he cannot make such ob

jections at the trial. 

AT the trial, before EMERY J. the plaintiffs introduced the depo

sitions of Samuel Getchell and Robert Getchell. The counsel for 

the defendant objected to the admission of the answers to ten of 

the questions put to the witnesses, because the questions were lead

ing. The following are some of those objected to, and others were 

similar. 
"2d interrogatory by N. Wilson, Esq. Atty. to plff's. Was or 

was not Ard Godfrey, Jr. frequently at the shop of Rowe and 

Turner, and did he not himself give the directions in relation to 

the aforesaid work, and did you or not hear him engage to pay 
them for the said work ? Answer by the deponent. I did hear 
him agree to pay for the work done, and he was in the shop as 

often as once a day, and frequently three or four times a day, to 
give directions about the work done." "6th question to Robert 
Getchell, by same. Did you see or know of any one, at the time 

you were in the employ of Rowe Sf' Turner, exercising any acts of 

ownership or control over the said shop or the business of said 

shop, except said Rowe ~ Turner? Answer by deponent. I did 

not." The defendant was duly notified, but did not attend at the 

taking of the deposition. The objection was overruled by the 

Judge, and the questions and answers were permitted to be read. 

The verdict was for the plaintiffs, and the defendant filed excep

tions. 

Cutting argued for the defendant : I. That the testimony taken 
by deposition should be as near as possible to that delivered upon 

the stand, if the deponent were personally in Court. 2. The in

terrogatories in both cases should be propounded in such form, as 

not to suggest to the witness or deponent the answers which he is 
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to give; otherwise they are leading, especially if they can be 
answered by yes and no. Woodman v. Coolbroth, 7 Green!. 184 ; 

I Stark. Ev. 122 and note. He contended, that these answers 

should have been excluded. The omission to attend the taking of 

the deposition is not a waiver by the defendant of any right to 

make this objection in Court. There can be no waiver, except 
when the party is actually present, and does not make the objec

tion. The authorities go to that extent and there stop. Wood

man v. Coolbroth, 7 Greenl. 183; 3 Binney, 130; Potter v. 
Leeds, 1 Pick. 313. 

J. Appleton and Wilson, for the plaintiffs, said that the objection 

was merely formal, and that it was very questionable, whether the 

questions were leading. 1 Stark. R. 82. And they contended, 

that if they were leading, the objection should have been made at 

the time of the taking, or it was waived. Woodman v. Coolbroth, 
7 Greenl. 181 ; 10 Sergt. Sy- R. 63; Talbot v. Clark, 8 Pick. 
55. And not only must the objection be made, but the grounds of 

it must be stated. Allen v. Babcock, 15 Pick. 56. And if the 
party does not choose to attend, such formal objection is waived. 

l Pennsyl. R. 305. 

The opinion of the Court was by 

EMERY J. -The counsel for the defendant objects to the ad
mission of the "depositions of Samuel Getchell and Robert Getchell, 
so far as respected the answers to certain questions put by the plain
tiff as being leading. He does so," as he says, " because he ap
prehends injustice has been done to his client, and because he wishes 

the Court to discountenance the practice," and he declares that the 
"future reputation of the Penobscot bar demands it, that the prac
tice is to be arrested, or a witness is to be reduced to the position 

of an automaton, governed and controled solely by the pulleys and 
wires attached to him and the counsel." 

Attempts to lead a witness to communicate false impressions of 

facts to a court or jury call for severe animadversion. It is not to 

be doubted that questions are proposed which are characterized as 

leading. Such questions, when seasonably and properly presented 
to the consideration of the court by objection, are rejected for that 
cause. Still the great object of examination in chief and cross ex-

V oL. IV. 17 
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amination of witnesses is to extract the truth. The superiority of 

the personal presence of a witness before the tribunal, finally to 
decide on the effect of his testimony, over the written statement in 

depositions, for eliciting truth, is with us, in common law proceed

ings, universally acknowledged. It has, however, long been deem

ed requisite for the administration of justice in civil cases to resort 

to written depositions. To a certain extent all examinations in a 

certain sense, must be leading. The best settled forms of inter

rogatories begin with inquiries, helping to obtain the description of 

the witness, his acquaintance with the parties, and the subject of 

controversy. Some indulgence must be allowed to direct the mind 

of the witness to the developement of all that he knows bearing on 
the issue to be tried. For courts have not favored motions for new 
trials on account of omissions fully to interrogate a witness, and ex

tend but little charity to the want of a witness' recollection of 
matters connected with the merits, when he is on the stand, and a 
fair opportunity given to test his perception and memory of what 

he is called to relate, because of the great danger of pretended 
want of recollection at an after period. Whether testimony be 

produced on the stand, or in depositions, it is highly proper in ex
amination in chief, that purely leading questions should be prevent
ed; though "it is not a very easy thing to lay down any precise 
general rule as to leading questions." 

In 2 Stark. Rep. 105, llO, Rex v. Watson, on its becoming 
necessary on the part of the crown to identify three other prison
ers, charged in the same indictment with the prisoner, Watson, it 

was objected, that the attention of the witness was too directly 
pointed to them. But the court held that the counsel for the prose

cution might ask in the most direct terms, whether any of the pris
oners was the person meant and described by the witness. 

And in United States v. Gibert Bf al. 2 Sumner, 92, it was ob

jected that the witnesses for the government were allowed, with the 
chart of the Jtlexican's route on her voyage before them, to be 
asked the question, whether under the circumstances stated of the 

supposed time of starting of both vessels, the Mexican and Panda 
would or would not be likely to meet at the point marked on the 
chart The objection proceeded on the ground that under the cir
cumstances the question became the leading question. Mr. Justice 
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Story declared "his opinion that the objection was unfounded in 
law. The chart of the Mexican was already in the case. It was 
the true and appropriate question which the witnesses were called 

upon to solve in the negative or affirmative according to their own 
skill, judgment and experience in nautical affairs. The form of 
the question could not lead them, and it could not mislead them." 

Where the question was so framed as to indicate particularly the 
answer which the plaintiff wished, as in 6 Binney's R. 4_83, Lessee 
of Snyder Sf' al. v. Snyder, " the words were," by the court, said to 

be " put into the witness' mouth." The question was, "did said 
Bower assign to you as a reason why he would not bid more for 
the Isle of Cue, that he could buy Billing's land for £3 an acre, 

and that in yearly instalments, which in his opinion was equally 

good with the l.sle of Cue?" Answer: " He did tell me so, but I 
can't tell at what time." By Tilghman Sr Breckenridge the ob

jection was holden to be good. 
It would certainly seem in the present case, that the 4th and 

5th interrogatories to Samuel Getchell, and the 6th to Robert 
Getchell, were nearly as objectionable. In 2 Starkie R. 65, 
Nichols v. Dowdy Sf Kemp, Lord El/enborough says, if the an

swers yes or no would be conclusive, the question would be objec

tionable, but in general, no objections are more frivolous than those 
which are made to questions as leading ones. 

But the inquiry still returns, notwithstanding the interrogatories 
were deserving of the severe animadversions which they have re
ceived from the defendant's counsel, whether there is for that reason 
cause for opening the action to another trial. It is to be recollected 
that the defendant was duly notified of the taking of these deposi
tions but did not attend. W c must therefore regard the neglect to 

attend as voluntary. And we cannot, under these circumstances, 

extend to him any greater advantages than we should if he had at

tended. Had he been present, and without objection, permitted 

the questions to be propounded, he would have been precluded 

from availing himself of the objection at the trial. By his inter

posing an objection before the justice, the question might have been 

varied, and addressed to the witness in a form free from any objec
tionable character. It is too late. 7 Greenl. 181, Woodman v. 
Coolbroth, and cases there cited. 
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In Stratford v. Sanford, 4 Conn. R. second series, 275, the 
question came up directly. And the Chief Justice, Hosmer, ob
served "as a general rule, leading questions are not allowed on the 
examination in chief. Yet if the witness appears to be in the in

terest of the other party, or unwilling to give evidence, the Court 

will, in its discretion, permit the examination in chief to assume the 
form of a cross examination. I Phil. Ev. 205; 1 Stark. Ev. 
12~, 127. lt is tlzen not a peremptory and exclusive rule, but is 

always subject to the Court's discretion, and in all events is not a 

ground for a new trial." 

We do not perceive that injustice has been done to the defend
ant by the verdict of the jury, nor any call for the exercise of dis

cretion to set it aside. We overrule the exceptions. 
Judgment on the verdict. 

81MON CHASE vs. IRA F1sH ~ al. 

Filing a brief statement of the special matter of defence to the action, nnder 
the stat of 1831, c. 514, "to abolish special pleading," is a substitute for spe
cial pleading at common law; and the party filing such statement, is entitled 
to the same rights under it as he would have had by pleading the same snb
ject matter in a special plea before the statute, and no more. 

And in an action on a bond, where the defendants pleaded the general issue, 
and filed a brief statement, alleging that the bond was obtained hy duress, 
they were limited to the same grounds of defence as they would have been 

before the statute, had they pleaded the general issue, and pleaded specially, 

that the bond was obtaiucd by duress. 

An officer, who acts according to his precept in making au arrest, is not a tres
passer, although the party arre~ted is privileged from arrest. 

One who has been elected a member of the legislature, but who has not taken 

his s·eat, may waiYe any privilege from arrest existing by virtue of such 
election. 

Where one who had been elected a member of the legislature, on his way to 
the place of meeting, was arrested on an execution, having waived his priv
ilege from arrest as a member, and was committed to prison, and there gave 
the poor debtor's bond to obtain his release, such bond is not void for duress. 

THE action, commenced April 30, 1836, was debt upon a bond 
dated Jan. 2, 1836, given by Fish as principal, and the other de-
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fendant as surety, to procure the1iberation of Fish from prison, 
conditioned that he should continue a true prisoner, within the 

limits of the jail yard, until lawfully discharged, and to surrender 

himself, and go into close confinement in nine months and three 

days, unless sooner lawfully discharged. The general issue was 

pleaded, and a brief statement filed, alleging that the bond was ob

tained by duress. Before the arrest of Fish upon the execution, 

he had been elected a Senator, to represent the county of Penob
scot, in the Legislature of the State for the year 1836. A deputy 

sheriff received the execution on which the arrest was made, with 

orders to collect it or commit the debtor forthwith, and on the last 
Monday of Dec. 1835, called on Fish at his residence in Lincoln, 
and disclo~ed his orders. Fish replied, that he should be in Ban
gor on Friday of that week, and should rather be committed there, 

than to go down on purpose, but that he should protest against be

ing committed at all, as he was a member of the legislature, and 

could not legally be committed. The officer told him, that he 

could not go to Bangor at that time, but for Fish's accommodation 

would hand the execution to another officer who would be there at 

the time proposed. The officer to whom the execution was deliv

ered, saw Fish at Bangor on the following Friday, Jan. 1, who 

agreed to be committed the next morning, but at the same time 
protested against the right to commit him, and said, if be was com

mitted, he must give a bond. He was committed the next morn

ing, and liberated on giving the bond declared on to procure his 

discharge. On 1llonday morning next following, Fish left Bangor 
for Augusta, and attended to his duty on Wednesday of that week, 

the first day of the session, as a member of the legislature, and con

tinued his attendance until the adjournment. The distance from 

Augusta to Bangor was agreed to be sixty-six miles, and from 

Bangor to Lincoln, fifty miles; and that stages passed every day 

between Augusta and Bangor, and every day but Sunday, be

tween Bangor and Lincoln. 
The trial was before SHEPLEY J. who instructed the jury, that 

if it was proved to their satisfaction, that it was agreed between 

Fish and the first officer, and was their design to give the officer 

the same right to arrest Fish on Friday, which he had the preced

ing Monday; and that it was agreed and designed that the officer 
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should have the same right to arrest Pish on Saturday as on Fri
day, then they might consider Fish as having waived his privilege 

from arrest on Saturday ; that being different officers would not 

alter or change the right to arrest; and would then find a verdict for 

the plaintiff; but if not so proved, they would find for the defend

ant. The jury found, that the privilege of Fish had been by such 

agreement waived ; that he was on his way to attend the legisla
ture when arrested; and that he was not taking an unreasonable 
time to travel from his home to attend the legislature. They found 

a general verdict for the plaintiff, which was taken subject to the 

opinion of the whole Court. 

A. G. and D. T. Jewett, for the defendants, contended, that by 
the stat. 1835, c. I 95, jail yards were abolished, and that the con

dition of the bond had not been broken, when this suit was brought, 

the nine months not having then elapsed; that as a member of the 

legislature, Fish was at the time privileged from arrest; that he did 

not waive any rights, because at the time he protested, that he was 

not liable to arrest, and because he had no power to waive his right to 
attend the legislature, for it was the right of his constituents ; that a 

privilege from arrest was a pri vilcge from imprisonment, and that Fish 
had the constitutional right to attend the legislature without subject

ing himself to an action ; ancl that the bond was void, as against 

public policy. They cited Const. of ./Jlaine, Art. 4, part 3, sec. 
8; same Art. part~\ sec. 4; 2 Pctersdorff's Ab. 209; 2 Com. 
Law Rep. 388; Baylies v. Fcttyplace, 7 Mass. R. 338; I Bin
ney, 77; I Dallas, 297; 4 Munroe, 539; 4 Har. ly Mellen. 295. 

Rowe, for the plaintiff, argued, that the only matters put in issue 
by the pleading of the defendants are what would be triable at 

common law, under the pleas of non est factum, and of duress; 

and therefore that the objections now taken, though not made at 

the trial, that the bond was not according to the provisions of the 

statute, and that the action was brought too early, are inadmissible. 

Whatever is not denied by th2 pleas is admitted. I Cltitty's Pl. 
425; Saund. Pl. &· Ev. 191, 407, 445; Wheaton's Selw. 493; 
Stark. Ev. Bail Bond. He also argued, that if it were compe

tent for the defendants to make these objections, that they must be 

unavailable as a defence. He contended, that Fish was not privi

leged from arrest. Privileges are to be construed strictly. Coffin 
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v. Coffin, 4 Mass. R. 28; 2 Johns. Cases, 415; ib. 222. Al
though decisions on this particular part of the constitution may not 

be found, yet there are in principle decisions in our favor. Hobbs 
v. Getchell, 8 Green!. 187; 4 Bae. Ab. 233, Priv. C. 4. That 
privilege may be waivP-d, is never questioned in England, but con

stantly admitted. 2 H. Black. 267,299; 2 Moore Sf' &ott, 581; 
6 Barn. SJ- Cr. 84. And in this country it has been expressly so 

decided. 4 Dallas, 107; Brown v. Getchell, 11 .Mass. R. 14. 
But in this case no privilege had attached when the officer would 
have arrested Fish, had he not voluntarily for his own convenience 

substituted a later day. 

The opinion of the Court was drawn up by 

WESTON C. J. -This is an action of debt on bond. The de

fendants have pleaded the general issue, under which by virtue of 

the stat. 1831, c. 514, they are entitled to give any special matter 

in evidence, upon filing in the cause a brief statement of such spe

cial matter. Under this statute, the defendants have filed a brief 

statement, assigning duress as a special ground of defence. As 

this is a substitute for special pleading, the defendants have the 

same rights, and no more, as they would have had, if before the 

statute, under leave to plead double, they had pleaded the general 
issue, and a special plea in bar, that the bond had been obtained 
by duress. The execution of the bond is not controverted. The 
plaintiff therefore is entitled to judgment, unless duress has been 

made out; to which single point, as the only special matter set 

forth in the brief statement, the defendants are now limited. 

The ground of duress relied upon, is an unlawful arrest or im

prisonment. The officer had an execution in favor of the plaintiff, 

against the principal defendant, :Fish, in which he was command

ed to arrest his body. Fish, as a Senator for the State of Maine, 
claims to have been exempted from arrest, by virtue of art. 4, 

part 3, sec. 8 of the constitution. In our judgment, the officer, 

obeying his precept, was not bound to decide at his peril, first, that 

Ira Fislt was a Senator of the State, secondly, that the execution 

debtor was the same person, and thirdly, that he was on his way 

to attend a session of the legislature. If he was entitled to the im
munity claimed, there are legal modes, by which his privilege might 
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be vindicated. It might have been clone by order of a court of 

competent jurisdiction, or by a Judge on habeas corpus, and possi

bly under the authority of the body, of which he was a member. 

An officer, who acts in accordance with his precept, is not a tres

passer, although the party arrested may be privileged from arrest. 

Carle v. Delesdernier, 13 ]Uaine Rep. 363; Tarlton v. Fisher, 
Douglas, 671. In the latter case, Buller J. holds the officer ex

cused in arresting a peer, if such is the mandate in the process he 

executes. And that case is a strong authority to show, that the 

responsibility of determining the legal validity of the exemption, is 

not thrown upon the officer. .Mr. Pish had not taken his seat in 

the Senate; and it belonged to that body to determine definitively, 

whether he was duly elected. 

In Comyn's Dig. title Dignity, (F. 3,) it is said, if a peer be 

arrested by a process, which names him a peer, a supersedeas shall 

go. If he never sat as a peer, nor be named so, he ought to plead. 

And the court refused to try the right of a peer, who had never 

sat in parliament as such on motion. Lord Banbury's case, 2 
Ld. Raymond, 1247. The case of the Earl of Lonsdale v. Lit
tledale, 2 Hen. Bl. 267, 299, and of Digby v. The Earl of Sterl
ing, 2 Moore Sr Scott, 581, show the strictness required, where 

the privilege of peerage is asserted. Privileges of this character, 
although founded upon what the public interest is supposed to re

quire, when set up at the instance of the party, are regarded as 

personal, and such as may be waived expressly, or by implication, 
when not asserted at the proper time and in the proper manner. 

In this case, the jury have found an express waiver of privilege, 

by the principal defendant. And they were well warranted in this 
deduction, from what he said to officer Haynes, who thereupon de
sisted from arresting him at a certain time, when, very clearly, the 

exemption claimed had not attached. In connection with this tes

timony, the jury might understand, that the protestation he after

wards made to Saunders, amounted to little, if any, more than 
this, that although he agreed to be committed, which he then did, 
the officer, nevertheless, had no right to commit him. But we are 

of opinion, that the arrest, being made in obedience to the precept, 

and upon a waiver of privilege by the principal defendant, the 
point of duress, taken in defence, is not sustained, 

Judgment on the verdict. 
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Eow ARD BEETHAM vs. Inhabitants of LINCOLN. 

If but one incorporated town adjoin an unincorporated plantation, still such 
town is not liable, under stat. 18:21, c. 122, § 9, for the support of a pauper 
residing on the plantation, unless the inhabitants thereof are usually taxed 
in that town. 

If an inhabitant of a plantation furnish supplies to a pauper found therein, 
having a settlement in an adjoining town, he cannot recover therefor against 
such town, under the same statute, § 18, on an implied promise. 

But if the expenses were incurred at the request of a majority of the over
seers of the town, or upon their promise of repayment, an action may be 
sustained. 

A pauper, supported by a town wherein his settlement is, within the limits of 
a plantation at the time of its incorporation into a town, does not thereby 
acquire a settlement in the new town. 

THE plaintiff, an inhabitant of an unincorporated plantation, 
called Number One, adjoining upon the town of Lincoln, but on 
no other town, brought this action for the support of one Benja
min Crocker, from September 15, 1833, to April 22, 1834. It 
was not proved that this plantation was taxed in Lincoln. On the 
26th of l!'ebruary, 1834, the plantation was incorporated into a 

town by the name of Chester, at which time Crocker was residing 
in the family of the plaintiff, on the plantation, and supported by 
him as a pauper. Prior to the incorporation, and subsequent 
thereto, unless his settlement was thereby transferred to Chester, 
Crocker had a legal settlement in Lincoln. On the 21st of Sep
tember, 1833, the plaintiff gave a written notice to the overseers of 
Lincoln, that Crocker, an inhabitant of their town, was at his 
house, in need of immediate relief. The plaintiff introduced evi
dence tending to show, that one or more of the overseers of the 
poor of Lincoln had promised the plaintiff, that he should be paid, 
if he would take care of Crocker ; that Crocker was poor and in 
need of immediate relief; and that he had supported him during 
the time charged. The defendants introduced evidence tending to 
show, that no such promise had been made by the overseers, or 

either of them. 
The Counsel for the defendants requested the Judge to instruct 

the jury that the action could not be maintained, there being no 
provision in the stat. 1821, c. 122, for a plaintiff, residing in an 

VoL. 1v. 18 
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unincorporated plantation, not taxed in an adjoining town, to main
tain his action for the support of a pauper, even upon an express 
promise; that the action could not be maintained upon an express 

promise, unless it were made by two or more of the overseers ; and 
that if the action could be maintained, the plaintiff could not re
cover after February 26, 1834, because Crocker then bad a settle
ment in Chester, by the act of incorporation. The trial was before 
Emery J. who declined thus to instruct them, and gave them the 
following. If the said Crocker had fallen into distress and stood 

in need of relief, and was supported as alleged, to find their verdict 
for the plaintiff for the whole time charged. And the Judge di

rected the jury to consider and be prepared to answer, whether if 

an express promise had been made with the plaintiff, it had been 
made by one or more of the overseers of Lincoln. 

The jury found a verdict for the whole time, and answered, that 
there was an express promise made, but made by one of the over
seers only. After the jury had separated, the plaintiff requested 
the Court to inquire of the jury, if the other overseers did not 
assent to such express promise, which the Judge declined to do. 

Abbott, for the defendants, argued in support of the grounds 
taken at the trial, and also contended, that he was entitled to judg
ment, notwithstanding the verdict. He cited stat. 1821, c. 122; 
Mitchell v. Cornville, 12 Mass. R. 333; Blakesburg v. Jefferson, 
7 Greenl. 125; Dalton v. Rinsdale, 6 Mass. R. 501; Windsor 
v. China, 4 Greenl. 298; 1 Tidd's Pr. 616; 2 Tidd's Pr. 840; 
Hagar v. Weston, 7 Mass. R. 110. 

F. H. Allen and Poor, for the plaintiffs, controverted the posi
tions taken in defence, and contended that they ought to retain their 
verdict. They cited, and relied on, the same statute, <§, 9; Hal
lowell v. Gardiner, 1 Green!. 93; Belfast v. Leominster, 1 Pick. 
123 ; East Sudbury v. Waltham, 13 Mass. R. 460; East Sud~ 
bury v. Sudbury, 12 Pick. I. 

The opinion of the Court was by 

WESTON C. J. - We are not satisfied, that the facts present a 
case, under the ninth section of the act for the relief of the poor, 
stat. of 1821, c. 122, as it does not appear, that the inhabitants of 
the unincorporated place, where the pauper resided, were usually 
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taxed in Lincoln. It is admitted, however, that the pauper had 

his legal settlement in that town. By the third section of that 

statute, it is made the duty of every town, to relieve and support 

all poor and indigent persons, lawfully settled therein, whenever 

they shall stand in need of relief. And in the fourth section, the 

overseers are charged with the performance of this duty. 

As the place, where the pauper resided, adjoined no other town, 

they could not be relieved from the duty by the overseers of any 

other town, under the ninth section. Upon these facts, we enter

tain no doubt, that the overseers of Lincoln had authority to pro

vide for the support of the pauper in question. It imposed no ad

ditional burthen upon the town, but was done in the discharge of a 

legal liability, in a matter within their proper department. 

If, however, the plaintiff supplied the pauper, without the au

thority and direction of the overseers, we perceive no sufficient 

ground for an implied promise against the town. Nor could the 

plaintiff, not being an inhabitant of the town, entitle himself, under 

the eighteenth section of the same law, to an action for the reim

bursement of his expenditures, after notice to the overseers. But 

if the expenses, sought to be recovered in this action, were incur

red at the request of a majority of tbe overseers, or upon their 

promise that they should be repaid, we are of opinion, that the 
action may be sustained. Upon this point, the finding of the jury 
is not explicit, and for this reason, we set aside the verdict. If it 
should turn out, that the pauper was supported as such by the 

overseers of Lincoln, within the bounds of what is now Chester, 
at the time of its incorporation, we do not think that he thereby 
gained a settlement in Chester. The generality of the terms used, 
in this mode of gaining a settlement, has been limited in analo

gous cases. As where a residence of ten years, by which, and the 

payment of taxes five, a settlement might be gained, was part of 

the time as a pauper, at the expense of another town. East Sud
bury v. Waltham, 13 Mass. R. 460; East Sudbury v. Sudbury, 12 
Pick. 1. Nor can minors not emancipated, or femes covert gain a 

settlement in this mode, distinct from their parents or husbands. 

Hallowell v. Gardiner, I Greenl. 93. 
New trial granted. 
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ROBERT R. HASKINS ~ al. vs. EPHRAIM H. LOMBARD 

~ als. 

If the obligor in a bond, so written that it appears to have been contemplated 
by the parties that it should be signed by several, sign and seal the paper, 
and at the same time annex a reservation or condition to his act, that it shall 
not be binding upon him, unless signed by the other obligors named, he will 
not be bound by it, unless signed also by the others named as obligors; but 
if the bond be signed and delivered without any condition or reservation an
nexe.:!, although under an expectation, that it would be signed by the others, 
it is his deed, and it will be binding upon him, although the others do not 
sign it. 

Where one party, by a writing under seal, agreed to make a certain discount 
on demands not then payable, if the other party would by a certain time 
" give good and reasonable security for the payment of the balance" by a 
time fixed; an agreement made by responsible persons with the obligee to 
pay the sums due to the obligors, with a power authorizing the enforcement 
of payment in the name of the obligcc for the benefit of the obligors, they 
having received advantage from it without making known any objection, 
was held to be a substantial compliance by the obligee with the agreement. 

If a coven:mt be by several with one, if the interest be separate, and the per
formance cannot be made jointly, the covenant must be regarded as several, 
unless the intention of the parties appears to have been, that each should be 
bound for the performance of the other. 

The pendency of a bill in equity, claiming the specific performance of a con
tract, does not preclude the plaintiff in eq11ity from making a defence at law 
in a suit by the other party against bim. 

AssuMPSIT on a note from the defendants to the plaintiffs for 

$~169,04, dated Jan. 1, 1833, payable in two years from date. 

The defendants read in evidence a paper under seal, dated Au
gust 16, 1834, signed by the plaintiffs and by Abbe and Bradley, 
which is referred to in the opinion of the Court. This paper recit

ed the previous transactions between the parties ; the embarrass

ment of Lombard and the other defendants, and that "whereas the 

undersigned are desirous of procuring from said Lombard further 

and better security for the payment and discharge of said notes 
and obligation, after making the deduction hereinafter agreed by us 

-now therefore in consideration that the said Lombard will on or 

before the first day of Jan. next, give us good and reasonable secu

rity for the payment of the balance of what is now due from said 
Lombard to us or eitbe-r of us," that they would make him a dis-
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count of five thousand dollars ; and that if by the time aforesaid, 
he would give security "for the payment of any part of said prem
ises, we will make the deduction in the same proportion." The 
defendant filed a bill in equity in the County of Kennebec, claiming 
a specific performance of this contract. The facts in the case, and 
the grounds taken in the argument, appear in the opinion of the 

Court. 
At the trial before SHEPLEY J. the plaintiffs contended, that the 

paper of August 16, ] 8;34, was not binding upon them, because 
not signed by Niles, and that when they signed it, they did so only 

with the reservation or condition, that it should be signr,d by Niles 
before it was delivered to Lombard. The Judge instructed the 

jury, that if the plaintiffs, when they signed and delivered the paper 
annexed such reservation or condition to their act, it would not be 

binding upon them unless Niles also signed ; but if they did not 
. annex any reservation to their act of signing and delivering, it 
would bind them, although they might have expected .Niles to sign; 
that it would in such case be the disappointment of an expectation, 

and not a violation of a contract or condition annexed. He also 
instructed them, that if they found the paper to be the deed of the 

plaintiffs, they would then examine the testimony submitted to them 

to prove that Lombard had made the security required by the 
bond, and within the time required by it ; and if they found that 
Lombard had made the security required by the bond, and within 
the time required by it ; and if they found that Lombard had per
formed on his part within the time required, he would be entitled 
to the allowance claimed ; and that it might be made in this ac
tion, although no claim was filed in set-off. The verdict for the 
defendants was to be set aside, if the instructions were erroneous. 
There was also a motion to set aside the verdict, as against evi

dence. 
The case was argued by Rogers, for the plaintiffs, and by J. 

Appleton, for the defendants. 

Rogers cited 13 Johns. R. 359; Cutter v. Whittemore, 10 

Mass. R. 44:2; Bean v. Parker, 17 Mass. R. 591; Bond v. 
Farnham, 5 Mass. R. 174; 5 Johns. R. 101; 12 Johns. R. 99. 
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Appleton cited Scott v. Whipple, 5 Greenl. 336; 3 Harrison's 
Dig. 2336; 10 Wend. 310; Phelps v. Johnson, 8 Johns. R. 54; 
4 Wend. 360. 

The opinion of the Court was drawn up by 

SHEPLEY J. -This case having been argued upon a motion for 

a new trial as well as upon the report, without a full report of the 

testimony, it becomes necessary to state briefly some of the promi

nent facts which do not appear in the report. Before the first of 

January, 1833, the plaintiffs, and Abbe and Bradley, and Salmon 
Niles, had purchased of the State one undivided half of the west 

part of township numbered four in the first range of townships 

north of the Bingham Penobscot purchase, and had given their 
notes to the State to pay for the same in yearly instalments, each 

party giving his own note for his own share. And on that day 

they com'eyed the same to the defendant ; the plaintiffs conveying 

one fourth, Abbe and Bradley one eighth, and Niles one eighth. 

The defendant, to secure the payment, gave them obligations to 

pay the notes which they had given to the State, and mortgages 

of the same property to secure performance ; and to each his note 

with surety to secure the payment of his proportion of the ad
vanced price. Before these notes became due, the defendant and 
some of his sureties became embarrassed; and on the 16th of Au
gust, 1834, the obligation, referred to in the report, was made and 

afterward executed by the plaintiffs and by Abbe and Bradley, 
but not by Niles, although written to be executed by him also. 
On the 12th of September following, the defendant conveyed the 

fourth, which he purchased of the plaintiffs, to Prentiss Whitney 
and others, and took from them an obligation to himself, to pay the 

notes which the plaintiffs had given to the State. This obligation 

he lodged in the office of the Treasurer of the State, who had the 

custody of the plaintiff's notes, with a power attached, authorising 

them to institute a suit for their own benefit, in case of failure of 

performance. It appeared that all the notes, due from the plaintiffs 

to the State, had been paid, excepting one for $1191, not paya

ble ; and that all due from defendant to plaintiffs, were paid or se

cured before the 1st of January, 1835, excepting the one now 111 

suit. 
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The defendants introduced the obligation of the 16th of August, 
with this and other proof of a compliance with its terms, as a de
fence to the note. 

The first objection taken by the counsel for the plaintiffs, is, that 
the obligation, not being signed by all, was not delivered as their 
deed, or binding upon them. 

Where a deed is prepared to be signed by several and is not 

signed by all, whether it is the deed of those who do sign it, de

pends upon the fact whether it was signed and delivered as an es

crow only until signed by the others, or was delivered as the deed 

of the party signing. In the case of Johnson v. Baker, 4 B. Sj
A. 440, it was stated in the meeting of those interested before the 
deed was executed, that if all the creditors of one Bulpin did not 
execute it, that it should be void. The defendant after this at the 
same interview executed it, and all the creditors did not. The 
court were of opinion, that the conversation, which took place im

mediately previous to the execution, must be taken as part of the 

transaction, and so the subsequent delivery was conditional, and 

the defendant not bound by it. 
In Cutter v. Whittemore, IO Mass. R. 442, the bond, as in this 

case, was written to be executed by three parties, and it was exe

cuted but by two of them. Jackson J., in delivering the opinion 
of the court, says, " if there had been any agreement or condition 
at the time, that it should not be delivered as their deed unless the 
third person named as obligor should also execute it, this would 
shew, that it was delivered as an escrow." In the absence of such 
evidence it was decided to be binding upon those who did execute 

it. 
In &ott v. Whipple, 5 Greenl. 336, the deed was signed by 

three of the four persons named in it as parties of the first part ; 

and it was contended, that the deed must be regarded as an escrow, 

because it was not signed by all, but having been delivered without 
any condition annexed, it was determined to be their deed, although 
it was admitted, that those who signed, "expected that one would 
sign also." It will be perceived, that the distinction taken in the 

charge between a condition or reservation annexed to the delivery 
and an expectation, that another would sign, had already received 
the approbation of the Court. The testimony to prove the char-
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acter of the execution, and delivery, was submitted to the jury 
with proper instructions, and there does not appear to be any suffi
cient cause for a new trial on this point of the case. 

The second question for consideration is, whether the defendant 

performed so as to entitle himself to the deduction provided for in 
the obligation. The testimony on this point was at the trial agreed 
to be received without requiring formal proof from the public office 

of what took place there, and the court must now consider, that it 
was properly received. From the certificate of the Treasurer it is 
apparent, that the contract signed by Whitney and others, must 
have been deposited in his office before the time appointed for 
making the security. There is now no reason to doubt the fact; 
but it is objected, that such contract did not give to the plaintiffs 

any security, they not being parties to it. They had power to in

stitute a suit for their own benefit in the name of the defendant, 
and that right would have been protected in a court of law against 
any release or interference of the defendant. The obligation does 

not prescribe the security to be given, and any such security as 
would be both legally and beneficially available may, after they 
have received an advantage from it without making known any ob
jection to it, be regarded as a substantial compliance. The ques
tion whether the defendant had on his part complied with the terms 
of the obligation, involving many matters of fact, was necessarily 
submitted to the jury ; and it may be, that instructions were not 
given upon the construction of the papers so specific as may now 
be perceived to have been desirable. But if the points had then 

been made, it is presumed the instructions would have been given, 
or some exception would have been taken, or request made for 
more particular instructions. 

The third question is, whether these facts constitute a defence to 
this suit. It is objected, that the obligation is a joint one, and that 
there can be no severance of it, and an application of part of the 

sum only to the defendants. The facts show, that each of the 
three parties to it conveyed his separate share of the estate and re
ceived his separate security upon it. And the obligation provides, 
that the defendant may give security " to us or tither of us;" and 
being given, that "we will make the deduction in the same pro
portion;" and that a release from the mortgages shall be given of 
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"such part of the premises as we shall receive security for." As 
the securities and mortgages were separate these deductions and re

leases must of necessity have been separate acts; and the defend
ant was authorized to give security to either separately. ·where 

the interest of the covenantees is several, each may sue separately, 
although the obligation be joint. So where the interest of the cov
enantors is separate, and performance cannot be made jointly, the 
covenant must be regarded as several, unless the intention of the 
parties appears to have been, that each should be bound for the 
performance of the other. If the intention of the parties was, that 
each should make the deduction and release in proportion as he 
should be secured, and that they were not to be bound for each 

other, and this they had carefully avoided in all the prior proceed
ings, this objection would prove to be without foundation. If this 
be doubtful, yet upon the principle of the case of Phelps v. John

son, 8 Jolins. R. 54, the defendant might claim the benefit of the 

joint obligation as payment pro tanto of the note. In that case, 
two agreed by sealed notes to pay, and one of them afterward gave 
a bond and mortgage for the amount due upon the notes, and the 

promisee co,·enanted with him to deliver up the notes. It was 
decided, that this covenant with one was a bar to an action against 
both upon the notes. The Court say this construction is necessary 
to avoid circuity of action, for the defendant would be entitled 
to recover back under the covenant the same sum in damages 
which would be recovered on the notes. So the defendant in this 
case might recover against the plaintiffs and others, the precise 
sum recovered upon the note, and might collect the whole of it 
from the plaintiffs alone. And as the obligation is to deduct from 
the note it may operate as a receipt in part payment or as a release 
of so much as should be deducted. 

Nor does the pendency of the bill in equity preclude the defend
ant from making his defence at law if it will avail him there. It 

is said that he should not be permitted to make this defence upon 

the principle of abatement, the pendency of that process taking 
away such right. But in abatement, the party is defeated upon 

strict legal principles ; while none such exist in this case to prevent 

the party from using his obligation and testimony as a legal defence. 

VoL. 1v. 19 
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He may defeat his bill in equity, but its pendency cannot take 

away his right to defend against the note. 

Judgment on the verdict. 

NATHANIEL HATCH vs. STEPHEN KIMBALL. 

Where one pays to the holder of a mortgage the amount due thereon, and 
takes a deed of quitclaim, if the intention to extinguish the mortgage ap

pear at the time, it is decisive of the question; but if no such intention ap
pear, equity presumes the mortgage to be outstanding, or extinguished, as 
the interest of the party paying may require. 

The courts of common Jaw in Jlfassachusetts and Maine have adopted this 
rule of chancery. 

A merger is prevented, and the mortgage upheld, where there is a strong equi
ty in favor of it, but never where it is not for an innocent purpose. 

If the owner of land knowingly stands by, and suffers another to purchase it 
and expend his money thereon, under an erroneous impression that the legal 
title is acquired thereby, without making his own title known, he shall not 
afterwards be permitted to exercise his legal right against such purchaser. 

Paro! evidence is admissible to prove the conduct of the party, to the end J 

that he should not be permitted to have the benefit of an equitable pre
sumption in his favor. 

The question whether an equitable presnmption shall, or shall not, be allowed 
in a court of law, acting upon equitable principles, is to be decided by the 
Court. 

But the Court may however, for their own information, direct certain facts to 
he found by the jury. 

Tms is the same writ of entry which was before the Court on 

the then state of facts of which report is found in 14 Maine R. 9. 

The additional facts appearing on the new trial will be found in 

the opinion of the Court now given. The counsel for the tenant 

requested EMERY J. before whom the trial was had, to instruct the 

jury, that if they were satisfied that the tenant did not upon inqui

ry by the creditors disclaim any right or interest in the property, 
then they should find their verdict for the tenant. The Judge de

clined to give the instruction requested, and directed them, that 

if from the evidence they were satisfied, that Stephen Kimball, at 
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the time of the levy, knew that the bond was executed and deliv
ered to him, and that he was present at the levy, and pointed out 

the bounds of the property, and made no claim to it, knowing it 

was to be taken as Daniel Kimball's property, and became tenant 
to the execution creditors, and continued to hold under them and 

the plaintiff, and assisted in repairs, making no claim to the proper

ty, they would return a verdict for the plaintiff, otherwise for the 

defendant. The verdict was for the demandant. 

Abbott, for the tenant, argued, I. That the instructions given 
were erroneous. The paper title is with the defendant. If there 
had been ground to charge fraud, the question whether there was 
fraud or not, was for the jury and not for the Court. If the state
ments or acts of the defendant were made or done under a mistake 

of the law, it was no evidence of fraud, and ought not to prejudice 
him. The possession of the defendant was notice of the bond, 

equal to recording. 2 Johns. R. 510; I Johns. Ch. R. 394; 1 Sto
ry's Eq. 392; Hurd v. Cushing, 7 Pick. 169; Tucker v. Buf
fum, 16 Pick. 46. 2. The parol evidence ought not to have been 
admitted to destroy or take away a title. 6 Johns. R. 21 ; 7 Johns. 
R. 186; 16 Johns. R. 302; 4 Wend. 474; 4 Cowen, 587; 5 

Cowen, 175; 6 Cowen, 751; Whitney v. Holmes, 15 Mass. R. 
152. 

Rogers, for the defendant, and Hatch, pro se, said that the re
cord title was with them, and the other party must defeat it, or 
there was no defence. It is not defeated by the bond from Dan
iel Kimball to the tenant, It was never recorded, and cannot be 
good against creditors without notice. Stat. 1821, c. 39, s. 1. 
Newhall v. Pierce, 5 Pick. 450; Same v. Burt, 7 Pick. 157. 
Nor does the fact of the continued possession of the tenant, under 

the circumstances proved, amount to implied notice. :Newhall v. 
Pierce, 5 Pick. 450; Lawrence v. Tucker, 7 Greenl. 195, and 

cases there cited. The tenant has acquired no title under the 
mortgage to Peabody. Somes v. Skinner, 3 Pick. 52; Fairbanks 
v. Williamson, 7 Green!. 96. The mortgage was not assigned, 

but paid and discharged. Wade v. Howard, 6 Pick. 492; Pop
kin v. Bumstead, 8 Mass. R. 491 ; Wade v. Howard, 11 Pick. 
289; Gibson v. Crehorc, 3 Pick. 475, and 5 Pick. 146; Free-
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man v. Paul, 3 Green[. 260. The doctrine of upholding a mort
gage instead of considering it a discharge is one of equity. 3 Ves. 
339; I 5 Ves. 173 ; 3 Johns. Cit. R. 53; 6 Johns. Ch. R. 417 ; 
5 Johns. Ch. R. 35 and 314. A man who has the title, and stands 
by and sees another purchase it under the supposition that he ac
quires a good title, and is silent, is guilty of a fraud, and shall be 
bound by the sale. 1 Johns. Ch. R. 354 ; 6 Johns. Ch. R. 1£6; 
1 Story's Com. on Eq. 377; rn Ves. 84; 2 Atk. 83; 1 Sch. 8f' 
Lef. 73 ; 5 Ves. 688. The parol evidence was admissible to show 
the character and intention of the possession of the tenant. Little 
v. Libby, 2 Greenl. 242; Sewall v. Sewall, 8 Green!. 194; Den
nett v. Crocker, 8 Greenl. 239. 

The opinion of the Court, after advisement, was drawn up by 

SHEPLEY J. - When this case came before the Court on a form
er occasion, 14 Maine Rep. 9, the tenant was allowed the benefit 
of an equitable presumption, it being for his interest to keep the 
mortgage on foot and thereby obtain a title, that he did not intend, 
by paying it off, to extinguish it. It was, however, perceived, 
although there was then no testimony in the case to establish it, 
that he might by bis conduct have forfeited all claim to such equit
able presumption. It was then stated, that if he had disclaimed 
the title, he would not afterward be permitted to set it up to the 
injury of others. The case having been again submitted to a jury, 
it now appears, that after the tenant had paid off the mortgage, and 
taken a release of the premises, having deeded to Daniel Kimball, 
and being still in possession, he knowingly suffered two executions 
to be extended upon part of the premises, as the property of Dan
iel, without making any claim of title. He pointed out the bounds 
at the time of levy, and agreed to become a tenant under that 
title, and to pay rent. This tenancy he appears to have continued 
to 1829, and to have rendered to the plaintiff an account of re
pairs made by him, as tenant, during that time. The plaintiff then 
commenced repairing the buildings, and between that time and the 
year 1832, made important alterations in the house, expending be
tween one and two thousand dollars upon it, and putting another 
tenant into part of the premises for one year. No claim appears 
to have been asserted by virtue of the mortgage, until after the 
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plaintiff, knowing all these facts, had purchased the title, and was 
about to take possession. It does not appear, that any inquiries 

were made of him, or that the tenant made any disclaimer of the 

title. It was not to be expected, that inquiries would be made 

whether one owned an estate, which he had treated as the estate 
of another, by submitting to his title, and agreeing to pay him rent. 

The question is, whether, after such a course of conduct, with
out any disclaimer in words, that mortgage can be set up against a 

title derived from the tenant himself. 

It is, in each case, a question of intention, whether or not there 

is an extinguishment of the charge upon the estate. If, at the 

time the mortgage is taken in, the intention to extinguish it appears, 

that is decisive. If it does not, equity presumes it to be outstand

ing, or extinguished, as the interest of the party may require. 18 

Ves. 384; 3 John. Ch. R. 53. The common law courts in .Massa
chusetts and Maine, appear to have adopted the rule in chancery. 

This merger is prevented and the mortgage is upheld only in spe

cial cases, where there is a strong equity in favor of it. And never 

where it is not for an innocent purpose. Kent says, that no in
stance is to be found, where the charge has been kept on foot by 

the court, when a fraud would be committed, if the merger was 

not admitted to operate according to the principles of law. James 
v. Johnson, 6 Johns. Ch. R.'417. 

Again he says, " there is no principle better establi5hed in this 
court, nor one founded on more solid considerations of equity and 

public utility, than that which declares, that if one man, knowingly, 

though he does it passively by looking on, suffers another to pur

chase, and expend money on land, under an erroneous opinion of 

title, without making it known, he shall not afterward be permitted 

to exercise his legal right against such person." 1 Johns. Ch. R. 
344. The same principle is recognized in 2 Sum. 206. The 

principles of merger are not strictly applicable to this case, for the 
tenant, at the time when he paid off the mortgage, had not the 

legal title to the equity of redemption. But he stood in such 

relation to it, that upon an inquiry whether the mortgage was ex

tinguished or not, he is bound by the same rules. The deed of re

lease from Buck to him recites a payment of the balance due upon 

the mortgage, and there is nothing in the transaction to show that 
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it was intended to be kept alive. The tenant has, for a long time, 

conducted as if he considered it as extinguished. And it is now 

only to be kept on foot by calling in aid the equitable principle, 

that it was most for his interest. This equitable presumption can

not be admitted, because it is rebutted by a stronger equity on the 

part of the demandant, and because it would allow the tenant to 

make use of it for fraudulent purposes. The tenant must be pre

sumed to have designed to conduct honestly, and such could not 

have been his design unless he regarded the mortgage as extin
guished. 

It is objected, that the jury found only certain facts, and not 
fraud. If this had been a case in which a deed was to be decided 

to be fraudulent, and void on account of the fraud, that should 

have been found by the jury. But the question here presented, 
was, whether the tenant should be allowed the benefit of an equita

ble presumption, and that, when a common law court acts upon 
equitable principles, must be decided by the court. And the find

ing of the facts by the jury, is only useful to establish the facts for 
its information. 

The testimony admitted does not fall within the rule, established 
by the cases cited for the tenant, that parol testimony cannot be 
received to destroy or take away a title. The conduct of the party 

was admitted to be proved, not to destroy a title, though it might 

have been received to make out a fraud for that purpose, but to 
prevent his having the benefit of an equitable presumption. 

This case presents an instance, in which a common law court, 

by having adopted equitable principles, is obliged to modify its pro

ceedings before the jury, and its ultimate results, in conformity to 
them. 

Judgment on the verdict. 
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REUBEN BAGLEY vs. '\VILLIAM: BAILEY. 

Where an equity of redemption is seized on execution, the subsequent pro
ceedings necessary to make the levy available, have reference to the time of 
seizure. 

If one officer commence the levy of an execution by seizing an equity of re
demption, and on the same day another officer commence the extent of an 
execution on land, no time of day being fixed by either, the court will not 
construe the extent to be prior to the levy. 

The mode of proceeding to satisfy an execution, whether by levying on the 
right of redeeming mortgaged premises, or extending upon the land by ap
praisement, must be determined by the state of the title at the time of the 

seizure on execution. 

The discharge of the mortgage, subsequent to the seizure of the equity on ex
ecution and prior to the day fixed for the sale, does not take away the right 
to sell the equity. 

A sale of an equity of redemption may be good, although the time of sale be 
fixed more than thirty days after seizure on execution and notice thereof. 

WRIT of entry. The demandant claimed under a deed from 

Nathaniel Harlow and Mary Parker, dated May 14, 1829, ac
knowledged, June 6, 1831, and recorded .March 11, 1833. The 
tenant then read in evidence, a mortgage deed from Bagley to 

Harlow and Parker, of the same date of the first to secure the 
purchase money, but not acknowledged or recorded. Also a judg
ment in favor of one llazletine against the demandant at the Oct. 
Term, C. C. Pleas, 1831, an execution duly issued thereon, and 
proof that it was given to an officer within thirty days of the judg
ment, Nov. 12, 1831, the equity of redemption having been at
tached on the writ, Dec. 24, 1830. By the officer's return, it ap
peared, that on Nov. 12, 1831, he seized the equity on the execu
tion, and advertised the same for sale, to be sold on Dec. ~6, 1831, 

and that on that day he sold the same to one McDougal, and gave 
a deed thereof to him. He also produced the officer's deed to Mc
Dougal, and a deed thereof from the latter to him, dated Feb. 11, 
1835. The demandant then produced evidence, that the notes of 

Harlow and Parker against him had been put in suit, judgment 

recovered aP"ainst him thereon at the same Oct. Term, C. C. Pleas, 
0 

1831, an execution issued thereon, and that the same was duly 
satisfied by an extent on other lands of the demandant on the same 
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12th of Nov. 1831. No time of the day on which the transac

tions took place was mentioned in any of the proceedings. The 
officer's return is dated Nov. 12, 1831, and he states, that he gave 
the notice to the debtor, and posted them up, more than thirty days 
before the day of sale, but does not state, that the same was done 
within thirty days of the judgment, unless by reference to his date 

at the commencement of his proceedings. The Court were to 

enter a nonsuit, or default, as their opinion should be. 

Cutting, for the demandant, argued-
1. The mortgage having been discharged before the sale, noth

ing passed by virtue of it. There should have been a levy on 

the premises and not a sale of the equity. Stat. 1821, c. 60, s. I ; 

Bullard v. Hinckley, 5 Greenl. 272; Freeman v. McGaw, 15 
Pick. 84; Forrester v. Mellen, 10 Mass. R. 421; Chickering v. 
Lovejoy, 13 lllass. R. 51.-2. No title passed to McDougal by 

the officer's sale of the equity and deed. Unless the return shows 
every essential requisite of the statute complied with, the sale is 

void. Davis v. Maynard, 9 Mass. R. 247. Here it does not ap
pear, that the notice was given to the debtor, or the notices posted 
up, within thirty days of the time of judgment, to hold the equity 
on the attachment. Stat. 1821, c. 60, s. 17.-3. The attach

ment was lost, because the sale was more than sixty days after 
judgment, which cannot be done but by adjournment. 

Abbott argued for the tenant. The mortgage deed, though not 
acknowledged or recorded, is good against the demandant, who was 
the grantor. St. 1821, c. 36, ~ 1; Marshall v. ~Fisk, 6 Mass. R. 
30. As no time of day is fixed by either officer, in selling the 

equity and in levying the execution, they must be considered as 
commencing simultaneously; and if so, the sale was good, as the 
mortgage was then subsisting. 14 Pick. 414; 13 .Mass. R. 529. 
The seizure alone would not discharge the mortgage. Chandler v. 
Furbish, 8 Greenl. 410; Ladd v. Blunt, 4 JUass. R. 402. If 
the succeeding acts of the officer making the levy, relate back to 
the time of seizure, so do all the acts of the officer, selling the 
equity. If, at that time, the mortgage was subsisting, he must sell 
the equity, and no after transactions of others could alter the rights 
acquired. 
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The opinion of the Court was drawn up by 

WESTON C. J.-Although the deed of mortgage, given by the 

clemandant to Nathaniel Harlow and Mary Parker, was neither 
acknowledged nor recorded, it was good against the demandant and 
his heirs. Stat. 1821, c. 36. On the twelfth of Nov. 1831, they 
were seized of the demanded premises in fee and in mortgage, the 
equity of redemption remaining in the demandant. On that day, 
Hazeltine, his judgment creditor, caused his execution to be levied 
on the equity then existing, and liable to be taken to satisfy the 
same. The subsequent proceedings, necessary to make the levy 
available, have reference to that day, and depend upon the state of 
the title, as it then existed. The demandant would defeat the title 
under the levy, by showing the mortgage discharged. He proved 
that on the day of the levy, the debt, for which the premises were 
pledged, was paid by an extent upon other land. There is nothing 
in the evidence, by which that extent appears to have been prior 
to the levy; and there is no equitable consideration, which requires 

that it should have precedence by construction. The rights of the 
creditor are not to be defeated by transactions, to which he was not 
privy, and which were not consummated prior to his levy. 

The stat. of 1821, c. 60, sec. I, has made provision, that where 

mortgaged premises have been attached upon mesne process, and 
pending the attachment, they are redeemed by the mortgagor, the 
lien of the creditor shall attach to the fee, and the execution be 
levied accordingly. This assumes, that the mortgage has beBn ex
tinguished prior to the levy. How the execution shall be levied, 
whether upon the fee, or upon the equity, depends upon the facts, 
as they exist, when the levy is commenced. If it were otherwise, 
the debtor might defeat the creditor, by secretly paying the mort

gagee on the day of the levy, of which neither would be legally 

bound to give notice to the creditor. 
It is however insisted, that whatever may have been the state of 

things, at the commencement of the levy, the mortgage was extin
guished before the actual sale of the equity, and that this course of 

proceeding was therefore not warranted by la\v. In Bullard v. 

Hinkley, 5 Greenl. 272, the point decided was, that the deed re
lied upon, as_an extinguishment of the mortgage, could not have 

VoL. 1v. 20 
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that effect, not having been delivered, until after the sale of the 

equity; although it is intimated by the late Chief Justice, that it 
might have been otherwise, if it had been delivered before. In 
Freeman~ al. v. McGaw ~ al. 15 Pick. 82, Shaw C. J. was of 

opinion, that the mode of levying an execution, must depend upon 
the debtor's title at the time of the levy. And upon consideration, 

we are of opinion, that no act of the mortgagee, or of the debtor, 

can defeat the right of the creditor to sell the equity as such, after 

he has once seized it on execution. 

If the sale of the equity is no longer lawful, if the mortgage is paid 
at any time before the day of sale, intervening attachments or con
veyances may be let in, to the prejudice of the creditor. The day 

appointed for the sale is often sixty days, and may be more, after 

judgment. The lien is preserved and extended to the fee, only 
when the premises are redeemed, pending the attachment on mesne 

process, and prior to the levy. If payment after the seizure would 

have the effect contended for, the lien of the creditor might be de

stroyed by the act of others, and that notwithstanding the utmost 

vigilance on his part. Nor would a construction, which refers the 
rights of the creditor to the time of the levy, operate oppressively 
upon the debtor, if the mortgage is paid prior to the sale. He bas 

a year, within which to redeem his land, if it has been sold for less 

than its value. 

A sale of the equity on the 24th of December, is perfectly con
sistent with a seizure of the same, under the execution, on the 12th 
of the preceding November. The officer is to give public notice 
of the time and place of sale, and also to the debtor, at least thirty 

days before the time appointed. There is nothing however which 

forbids his giving notice a much longer period, before the day. It 
is true, that to preserve the lien, created by the attachment on 
mesne process, the notice must be given within thirty days after the 

judgment. From the return of the officer on the execution, this 

may or may not have been done. If this were a question between 
an intervening grantee or attaching creditor and the tenant, it might 
deserve consideration, whether it should not appear affirmatively, 

that such notice was given; but we do not hold this to be neces
sary between the demandant, the debtor, and a purchaser of the 
equity. 

Demandant nonsuit. 
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President, ~c. CAsco BANK vs. JOEL HILLS ~ al. 

Mem. SHEPLEY, J. being interested, did not sit at the hearing, or in the 
determination of this case. 

Where, after the decease of one of three partners, the survivors published a 
notice, that "the business of the late firm will, for the present, be carried 
on in the same name, under the charge of J. H. (one of the partners) who 
will continue, who is duly authorized to adjust and settle all matters relative 
to the same;" it was held, that the surviYing partners, by such notice, held 
out to the world, that they would continue to transact business under that 
name, and that a note given by J. H. under the name of that firm, would 
bind both. 

Where two persons so held themselves out to the world as partners, as to 
make a note, given by one in the partnership name, binding upon both, the 
indorser of a note, thus given, will not be permitted to testify, that it was 
given for a consideration not authorized by the terms of written articles of 
copartnership between them, in a suit by one, ignorant of the terms of such 

written articles. 

AssUMPSIT on a note, dated April 28, 1835, payable to C. A. 
Stackpole, or order, at the Suffolk Bank in Boston, in eight 
months from date, signed Hills, Rice ~ Co., in the handwriting of 
Rills, and indorsed by Stackpole. The action was against Joel 
Hills and William McLellan. It was proved, that there was a 
company doing business in Bangor, in the name of Hills, Rice Sf 
Co., of which the defendants were members, and that the business 
was continued in the same name as late as the last of October, 
1836. A. P. Rice, who was once a member of the company, 
died, March 27, 1834. The plaintiffs proved the publication, in 

the Bangor Daily Whig, a newspaper published in Bangor, in 
July, 1834, a notice, which was read to the jury, from the paper. 
The following is a copy: 

"NoTICE.-The partnership of Hills, Rice ~ Co, was dissolv

ed the 27th of March last, by the death of .Mr. Rice. 
WM. McLELLAN, 

"Bangor, July 5, 1834. JoEL HILLS. 
"The business of the late firm will, for the present, be carried 

on in the same name, under the charge of Mr. J. Hills, who will 

continue, who is duly authorized to adjust and settle all matters 
relative to the same. WM, McLELLAN, 
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"All persons having demands against the late Albert P. Rice, 
are requested to leave copies of the same with the subscriber. 

" J. HILLS," 

McLellan did not reside in Bangor, but was frequently there. 
The defendants offered in evidence the partnership agreement be

tween the defendants and Rice, dated No1!. 2, 1833, and then 

offered Stackpole, the indorser of the note, as a witness, and pro
posed to prove by him, that the note was given for a consideration 
not authorized by the terms of the copartncrship agreement. Ob

jection was made by the counsel for the plaintiffs, and EMERY J. 
who presided at the trial, ruled that the same was inadmissible. A 
default was entered, by consent, which was to be taken off, and the 

case was to stand for trial, if, in the opinion of the Court, the ac

tion could not be maintained, or if the evidence rejected should 
have been admitted. 

J. Appleton, for the defendants, argued that McLcllan was not 

liable on this note. The partnership of Hills, Rice Sf Co. was 
dissolved by the death of Rice. l Rawle, 221; Collyer on Part. 
62; Carey on Part. 163; 15 Johns. R. 82. Like the case of a 
power of attorney, which becomes extinct on death of the princi
pal. Harper v. Little, 2 Green[. 14. After the dissolution of 
the partnership, no one has the right to use the name of the firm, 
in giving or indorsing notes, even to adjust the business of the firm. 
3 Esp. R. 108; Coll. on Part. 314; Carey on Part. 187; 2 
Johns. R. 300; 4 Johns. R. 224; 3 Vermont R. 82; 1 Stark. 
Rep. 71,375; 1 Peters, 373. Nor can it be said, this was given 
to renew an old debt from the company. There is no evidence of 
it, and the Court cannot presume it. 11 Wend. 99; 1 Wend. 
461; 3 Wend. 415; 5 Conn. R. 574; 1 McCord, 169; 6 Ver
mont R. 275. By the notice in the paper, Hills was made a mere 

agent to settle the partnership concerns, but no new partnership 
~ was created by it. Stackpole, the indorser, was not called to in

validate the note, but merely to show for what it was given, and he 
should have been admitted. 3 Wend. 415; 12 Pick. 566. 

Cutting, for the plaintiffs, contended, that Hills had the right to 
bind McLellan, by signing the company name ; by the advertise
ment published by him ; and by his acts proved. That even if 
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Rills had no right to bind JJ;JcLellan as a partner in any new trans
actions, he had the right to do so, both by law, and by the au
thority given in the advertisement, in the settlement of any old 

affairs. And a note made by one partner, in the name of the 
firm, will be intended in law to have been made in the course of 
the partnership dealings. 19 Johns. R. 345; 11 Johns. R. 544; 
15 Johns. R. 422; 16 1fend. 505. The testimony, offered to be 

proved by Stackpole, was inadmissible. I. It was not proved, 

that the plaintiffs knew the terms of the partnership, and there
fore wholly immaterial whether limited or not. Montague on Part. 
10; Livingston v. Roosevelt, 4 Johns. R. 270, and cases there 

cited. 2. Being a party to tbe note as indorser, he is an incompe
tent witness. Deering v. Sawtel, 4 Green[. 191. 

BY THE CouRT.-We are of opinion, that the advertisement 

of July 5, 1834, under the signature of William McLellan, held 
out to the world, that he and Joel Hills would continue to transact 
business, under the name of the old firm of Rice, Rills and com
pany, and that notes given by Hills, under the name of that firm, 
would bind McLellan. If the articles of copartnership did not 

justify the giving of this note, it would nevertheless bind McLel
lan, unless the holders knew that fact, of which there is no proof. 

Judgment for plaintiffs. 
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DANIEL STEARNS vs. BENJAMIN GODFREY SJ al. 
If a condition subsequent be followed by a limitation over, in case the condi

tion is not complied with, or t!.ere is a breach of it, it is termed a condition
al limitation, and takes effect without any entry or claim, and no act is ne
cessary to vest the estate in the party to whom it is limited. 

Where the Commonwealth of J.lassachusetts granted a tract of land to B and 

F by name, and to certain settlers named only in the habendum, each settler 
to have a hundred acre lot, including his improvements on which he lived, 

"on condition that each of the grantees aforesaid, pay to said B and F five 
pounds in lawful money, within one year from this time, with interest till 

paid," followed by these words, "provided nevertheless, if any settler, or 
other grantee aforesaid, shall neglect to pay his proportion of the sum or 
sums aforesaid, to be by him paid, in order to entitle him to one hundred 
acres as aforesaid, in that case the said B and F shall be entitled to hold the 
same in fee, which such negligent person might have held by complying 
with the condition aforesaid on his part;" the title of any settler, who failed 
to perform the condition within the year, vested in fee in Band F, and was 
out of the reach of legislative control. 

The owner in fee of land cannot be disseized thereof by his own tenant, ex
cept at his election. 

Where a mortgage has been cancelled and discharged, and a new security on 
the same land has been taken for the debt, the mortgage is to be considered 
as if it had never existed, and intervening incumbrances or attachments 
are let in. 

THis was a writ of entry, brought to recover a tract of land in 
Orrington, being part of No. 25. The facts in the case suffi
ciently appear in the opinion of the Court. At the trial before 
SHEPLEY J. the counsel for the tenant requested the Judge to in
struct the jury -

I. That the deed from the Commonwealth to Brewer and Fow
ler operated to convey a title to the premises to the settler repre

sented by Gould, and that their deed to Sweat would not operate 
to convey it to Sweat. 

2. That Gould being in possession and claiming to hold, and 

actually occupying it as his own property at the time of the deed 
from Brewer and Fowler to Sweat, that deed could not convey it 
to Sweat, because they were disseized at the time. 

3. That at the time of the deed from Sweat to Wilkins, Gould 
was in possession under the title of Neal, and claiming and exclu
sively occupying by virtue of that title, and the title in Wilkins by 
that deed was defeated, Sweat being disseized at that time. 
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The Judge instructed the jury- 1. That the title did not pass 
to the widow Ary by the deed to Brewer and Fowler, nor to 
Gould after the designation of the lot by Dummer. 

2. That when Gould purchased of the widow Ary, if he did 

so with the design to take her right as a settler, and to obtain a 
title through Brewer and Fowler by complying with the terms 
stated in their deed, and have his lot assigned to him as a settler, 

then his possession would not be adverse to the title of Brewer 
and Fowler, but in submission to it, and there would be no dis

seizin ; but if he claimed and occupied with a design not to take a 
title under them, but claimed to hold against them, being in the ex

clusive occupation, then they would be disseized, and no title would 

pass by their deed to Sweat. 
3. That if, at the time Sweat conveyed to Wilkins, Gould 

claimed to hold the premises as Neal's property, and exclusively 
occupied as such, then no title would pass by that deed. But if 
he procured the deed from Sweat to Wilkins, and did not claim to 

hold against that title, but yielded to it, and intended it should pass 
the title to Wilkins, then the title would pass, and there would be 
no disseizin. And if a disseizin had not been proved in either of 
those ways before stated, the demandant is entitled to recover; but 

if a disseizin had been proved in either of those ways, then thei1· 
verdict should be for the tenants. 

The verdict was for the dernandant, and was to be set aside, ii 

the instructions were erroneous. 

Rogers, for the defendant, argued in support of the grounds 
taken in the requests for instruction, at the trial, and cited Shep. 
Touch. 75, 76; 4 Com. Dig. Fait, E (9); 4 Kent, 468; and 
commented on the several resolves of the Commonwealth of Mas
sachusetts, in relation to this land. 

Cutting, for the demandant, argued in support of the ruling of 

the Judge. 

The opinion of the Court was by 

WESTON C. J.- Until March 25th, 1786, the title to the land 
in controversy was in the Commonwealth of .ZUassachusetts. On 
that day, it was included in a large tract granted and conveyed, by 
a committee in behalf of the Commonwealth, to John Brewer and 
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Simeon Fowler, and certain settlers on the tract, mentioned by 
name as grante0s in the deed, among whom are Hannah Ary, 
widow, and Solomon Sweat. The deed contained the following 

clause in respect to these settlers, " on condition that each of the 
grantees aforesaid pay to John Brewer and Simeon Fowler, five 
pounds in lawful money, within one year from this time, with inter
est till paid." Taking the deed together, we must regard it as con

veying to each of the settlers named, one hundred acres of the 

land, subject to be defeated upon the non-performance of the fore

going condition, within the year. Generally an entry of the grant
or or his heirs is necessary to defeat an estate thus granted, upon 
condition subsequent ; and the estate could not be divested by the 

entry of a stranger. But the deed contained a further clause, 
which is in these words, "provided nevertheless, if any settler, or 

other grantee aforesaid, shall neglect to pay his proportion of the 

sum or sums aforesaid, to be by him paid, in order to entitle him to 
one hundred acres as aforesaid, in that case the said John Brewer 
and Simeon Fowler shall be entitled to hold the same in fee, which 

such negligent person might have held, by complying with the con
dition aforesaid on his part." 

It is a rule of law, that if a condition subsequent is followed by 
a limitation over, in case the condition is not fulfilled, or there is a 
breach ofit, that is termed a conditional limitation. 2 Black. 155; 
4 Kent, 121 ; Pells v. Brown, Croke James, 590. This limita
tion takes effect without entry or claim, and no act is necessary to 
vest the estate in the party, to whom it is limited. The land then 
was conveyed to the settlers named, with a conditional limitation 

over to Brewer and Fowler, if they or either of them, failed to 
folfil the condition, within the time appointed. There was a fail
ure on the part of the settlers; whereupon at the end of the year, 
in March, 1787, the fee of the land in question vested in Brewer 
and Fowler. The settlers having petitioned the legislature to 
interfere in their behalf, a resolve was passed on the twenty-fourth 
of February, 1791, proposing, that if Brewer and .Fowler would 
quiet the settlers for a less sum, than they were originally to receive, 

the difference should be made up by the Commonwealth. The 
rights of Brewer and Fowler were recognized in that resolve 
which, having become vested, were out of the reach of legislative 
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control. The settlers were treated with indulgence, both by the 

Commonwealth and by Brewer and Fowler, who discovered no 

unwillingness to accede to the proposition made to them. 

On the twentieth of December, 1794, one Ames and his wife, 

the same who had been the widow Ary, conveyed their title to the 

Ary lot to Nathaniel Gould, the elder. Although the legal title 

to the land was in Brewer and Fowler; yet as they were willing 

to release their right to the settlers, upon the payment of a small 

sum, the beneficial interest was regarded as in the latter. It does 

not appear that Gould resisted or denied the title of Brewer and 

Fowler, while it remained in them, and the jury have found, that 

they were not disseized by Gould. 

In consequence of the mistake of Nathaniel Dummer, who 

acted under the resolve of ;.Uarch first, 1799, Gould's lot was as

signed to Solomon Sweat, and Sweat's lot to Gould. In Februa

ry, 1804, they both accepted from Brewer and Fowler, deeds of 

each other's lots, having paid to them the smi:is stipulated. Wheth

er Dummer had authority thus to locate to each his lot, or whether 

what he did was binding upon them, if they had refused to acqui

esce, it is not necessary to decide, as the parties concerned were 

satisfied to abide by the arrangement. 
Up to this period, there is nothing in the case, except perhaps 

the mortgage to Neal, tending to show, that Gould claimed ad
versely to Brewer and Fowler, but that he held in subordination to 

their title. He witnessed the deed of his lot to Sweat, of the con

tents of which he could not be supposed to be ignorant, as he him
self received a deed of Sweat's lot. They must have been given 

at their instance, and upon payment of money. Gould set up no 

adverse seizin, and interposed no objection, so that as far as he was 

concerned, there was nothing to prevent the operation of the deed 

to Sweat. As he still occupied the land, he must be considered 

as holding as Sweat's tenant at will, and subject to the duties of 

that relation. It is true he violated those duties, by a conveyance 

of the land in fee to Neal, in July, 1806. This, at the election 

of Sweat, might have been treated as a disseizin. But Gould re

mained in as before, recognizing Sweat's title; for in 1810, he re

quested him to convey to John Wilkins, he himself conveying the 

land, of which he had taken a deed to Sweat. From July, 1806, 
VOL, IV. 21 
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Gould, the elder, may have professed to Neal and his agent, that 
he held under him; and as between them, Gould was Neal's ten

ant at will ; but he previously stood in the same relation to Sweat, 

who had prior claims to his fidelity as tenant. Unless Sweat elect
ed to consider himself disseized, for the sake of his remedy, he had 
a right still to treat Gould as his tenant. In the conflict of duties, 

which Gould assumed, he was doubtless playing a double game for 

his own purposes ; ::::::d there is much reason to believe, that his 
object was to defraud Nerd. But there is no evidence, that the 
tenant had any notice of it, or that it is in any degree imputable to 

him. He is entitled to stand upon his rights ; and if by the mies 

of law, the title is in him, it must be so adjudged. If the title of 

Neal is not to be traced back to a pe.-iod anterior to July, 1806, 
the seizin and the fee were then in Sweat. He could not be dis

seized by his own tenant, Gould, except at his election. Blunden 
v. Bangle, Cro. Charles, 302. If there was no disseizin, the ten

ant has connected himself with Sweat's title, and must prevail. 
It may be insisted, that Neal's title commenced when the mort

gage deed was executed to hi1i. by Gould, in 1797, and that he 
then succeeded to Gould's seizin. If so, Gould could do nothing 
in 1804, or subsequently to impair Neal's right. It is not improb
able, that the justice of the case, in some of its aspects, might be 
best promoted by sustaining these positions, if they were in accord
ance with the facts. The fraudulent practices of the elder Gould 
would thereby be defeated, and the heirs and assigns of Neal would 
enjoy the fruits of his purchase. But the rights of other persons, 

not conusant of the fraud, if any existed, have intervened; and 
if it has appeared, that Neal has waived an advantage, he might 
have retained, his heirs and assigns must abide the consequences. 

In July, 1806, he cancelled his mortgage, and took a new convey
ance from Gould. The mortgage having been discharged, no 
rights can be predicated upon it, or deduced from it. Intervening 
incumbrances or attachments, if any had existed, would thereby 
have been let in. Neal could not have set up prior rights, arising 

from the cancelled mortgage. We cannot regard it as having any 
more effect upon tbe cause, than if it had never existed. If Neal 
would have preser\'ed his title under the mortgage, he should ba\'e 
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refused to discharge it without payment, and declined the arrange
ment proposed by Gould. 

As the lot in question vested in Brewer and Fowler, in March, 
1787, the instruction first requested, was properly withheld, as were 
also the second and third, the jury having negatived the facts, upon 

which they were based. The jury were instructed, that the title 
did not pass to the widow Ary, by the deed to Brewer, ]!'owler 
and others, hut as it passed to Brewer and Fowler, at the end of a 
year, viz. in March, 1787, by a conditional limitation, the legal 
effect was the same, as if it had never vested in the widow Ary, 
so that the tenants were not unfavorably affected, by this instruc
tion. The other instructions given to the jury were substantially 

correct. 
Judgment on the verdict. 
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WIGGINS HILL vs. JAMES T. HoBART ~ al. 

\Vherc two defendants had receivi,d payment in full for a tract of land, and 
had given a bond to the plaintiff, conditioned, that they should "in a rea

sonable time after request, make and execute to the plaintiff, or his assigns, 

a good and sufficient deed to convey the title to said premises," a request 

for the deed may be good, without the production of the bond at the time. 

The obligors arc hound to make and execute the deed. 

Although the title be in but one, the deed must be executed by both obligors. 

The making of a subsequent demand is no waiver of a prior one. 

When the facts are clearly established, or are undisputed, or admitted, what is 
a reasonable time, or what is a waiver of right, is a question of law. But 

where what is a reasonable time, or what is a waiver of right, depends upon 

certain other controverted points, or where the motives of the party enter 
into the question, the whole is necessarily to be submitted to the jury, be

fore the court can make any determination thereon. 

Where a party can, if he pleases, proceed by bill in equity, and obtain a spe
cific performance of a contract to convey land, he is not compelled to resort 

to that remedy, but may elect to proceed at law, and may recover in dam

ages the value of the land, at the time the conveyance should have been 

made. 

\Vhen the contract stipulates for the conveyance of the land, or estate, or for a 
title to it, performance can be made only by the conveyance of a good title. 
And when it stipulates only for a deed, or for a conveyance by a deed de
scribed, performance is made by giving such a deed or conveyance as the 
contract describes, however defective the title may be. 

A contract to make and execute " a good and sufficient deed to convey tlie title 
to said premises," is not performed, unless a good title to the land passes by 
the deed. 

Tms was an action of debt, commenced, Feb. 18, 1836, upon 

a bond made by the defendants, James T. Hobart and Sylvanus 
L. :Mitchell, to the plaintiff, dated June 15, 1835, which recites 

that the defendants had received the full consideration, $44,998,33, 
for a tract of land described, and concludes thus, "Now if we in 

a reasonable time after request shall make and execute to said Hill, 
or assigns, a good and sufficient deed to convey the title to said 
premises, then this obligation is to be void, otherwise to remain in 
full force and effect." It is believed, that the case will be suffi
ciently understood from the requests for instruction, from the in
structions given, and from the opinion of the Court, without a par
ticular statement of the facts. 
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At the trial before SHEPLEY J. the defendants' counsel request
ed the Judge to give the following instructions. 1. That a de

mand was not good without the production of the bond, and the 

offer of a deed drawn, and designation of the parties. 2. A deed 

from S. L. Mitchell alone, if the title was in him, was sufficient 

to answer the condition of the bond, and if Hobart had no title in 

him, it was not necessary for him to sign the deed. 3. If there 

was a demand in August, and also a promise to deliver a deed at 

Bangor in the fall when .Mitchell came down, yet if Hill after

wards made another demand in November, and a deed was given to 

him, it was so far a waiver of rights under the first demands, that 

those first demands may be laid out of the case, and the rights of 

the parties depend upon the last demand, and the proceedings 

thereupon. 4. That a deed from S. L. Mitchell, if he had a 

clear title except the two mortgages, was sufficient to convey the 

title to the premises. 5. That if Hayward upon inquiry was 

told, that the mortgages existed, and he took the deed notwith

standing, and if Hill knew at the time the deed was sent to him, 

that the mortgages were still existing, by keeping the deed the time 

he did, he waived all objections on account of the mortgages. 6. 
That if the plaintiff is entitled to recover any damages, having 

shown no special damage, and the defendants having in July, 1836, 
removed all incumbrances, and having afterwards, on the 3d of 

August, 1836, again offered the deeds, he can recover nominal 

damages only. That if the incumbrances existed at the time of 
giving the deeds, and had never been removed by the defendants, 

the utmost extent of the damage in such event would be the 
amount of the incumbrances. 7. That the plaintiff can compel 

by law or in equity the delivery of the deed to him at any time. 

The Judge did not give any of the instructions thus requested, 

and instructed the jury as follows : That if they were satisfied 

from the testimony, that a demand had been made of either of the 

defendants for a deed, such demand would be good, although the 

person making it did not have the bond with him, when it was 

made ; that it was the duty of the defendants, both by their con

tract and by law, to make, execute, and deliver the deed, and that 

it was not the duty of the plaintiff to have it prepared and ten

dered to them for execution ; that a deed from Mitchell alone, 
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even if the title was good in him, would not be a performance of 

their contract ; that the deed of the 20th Nov. would not be re
garded as a compliance, as there was a defect in two particulars, 
in not being signed by Hobart and in not conveying a perfect title, 
it being proved and admitted, that there were incumbrances upon 

the land by two mortgages upon the same ; that the deed of Nov. 
20, could not therefore be regarded as a performance by the defend
ants, unless from the circumstances under which it was received by 
Hayward, referring them to the proof in relation thereto, it was 
received with a full knowledge of the defect of title, and with a 
design to accept the same, and not for the purpose of transmitting 
it to the plaintiff for him to decide for himself by the consent of 
the defendants, and that if from the proof they believed it to have 
been received by the plaintiff him~elf without a knowledge on his 
part, whether the title was then free from incumbrances, and that 
he retained it only a reasonable time for him to obtain that informa
tion and then returned it, that would not amount to an acceptance 

on his part so as to prevent him from insisting upon a legal perform
ance, nor would it amount to a waiver of his legal rights. In rela
tion to the amount of damages, the jury were instructed, that the 
rights of the parties must be determined by the state of the facts 
at the time this action was brought, and that all subsequent pro
ceedings might be laid out of the case ; that the obligation of the 
defendants required them to convey the title to the land described; 
that if they had not complied with it, the injury to the plaintiff was 
the loss of the title to the land, and that the proper and legal com
pensation was the value of the land at the time of a demand made 

and a refusal or neglect to perform, and that in finding that value, 

they might take into consideration the price agreed by the parties, 

and such other evidence as there was in the case. The jury found 
a verdict for the plaintiff for the consideration money, and interest 

thereon, which was to be set aside, if there was error in withhold

ing the instructions, or in giving such as were given. 

F. Allen, for the defendants, contended that the instructions re

quested at the trial, ought to have been given, and that the instruc
tions actually given, did not meet the case, or were erroneous. He 
cited Sugden on Vend. 162; Parker v. Parmlee, 20 Johns. R. 
136; Atwood v. Clark, 2 Oreenl. 249; Freeman v. Boynton, 7 
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Mass. R. 483; Fuller v. Hubbard, 6 Cowen, 13; Hackett v. 
Huson, 3 Wend. 249. 

Rogers and E. Brown argued for the plaintiff, citing Law
rence v. Parker, 1 Mass. R. 191; Porter v. Noyes, 2 Green[. 
22; Sanford v. Aiken, 5 Mass. R. 494; Barney v. Norton, 2 
Fai1J. 350; Bean v. Mayo, 5 Greenl. 94; Ketchum v. Evertson, 
13 Johns. R. 359; Newcomb v. Brackett, 16 .Mass. R. 161; 
Eames v. Savage, 14 .Mass. R. 425; Com. Dig. Condition. 

The opinion of the Court was drawn up by 

SHEPLEY J. -The bond, declared upon in this case, differs, in 
one important particular, from those numerous bonds given within 

the last few years to convey real estate, upon payment or security 
of the purchase money. It recites an entire payment of the pur
chase money; and no act, other than to demand one, remained 

to be done by the plaintiff, to entitle himself to a conveyance. 
And this demand he was at liberty to make whenever he pleased. 

The rights of the parties are supposed, by the defendants' coun
sel, to be presented in their requests for instructions, which were 

declined; and it became necessary to examine and decide upon 

them. 
He first alleges, that a demand for a deed would not be good, 

unless the person making it had the bond then present with him; 
and that it was .. the duty of the plaintiff to prepare and present 
the deed. When a demand is made for the payment of a note, it 
should be present, that if paid it may be surrendered or cancelled. 
And such might have been the case here, if the deed was to have 
been delivered at the time of demand, but such was not the agree
ment of the parties. The contract obliges the defendants to de

liver the deed, not upon request, but "in a reasonable time after 

request." And it is sufficient, if the bond were ready to be de

livered up upon delivery of the deed, for it is only then, that the 
defendants have any right to call for its production. The contract 

plainly declares it to be the duty of the defendants, to " make and 
execute" the deed; and such was decided to be their legal duty, 

in the case of Tenney v. Ashley, 15 Pick. 546. 
The second and fourth requests allege, that a deed, executed by 

one of the obligors would have been a compliance with the con-
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tract, the title being in him; because the contract does not require 
any covenants in the deed. The cases cited do decide, that when 

the contract does not explicitly, or by reference, require any cove

nants, the party cannot insist upon them. These cases: proceed 

upon the principle, that the contract is to Le performed precisely 
according to its terms, and upon that principle, the plaintiff is en

titled to a performance according to the agreement. One party to 

a contract cannot set up, as a justification for not performing, that 
it would have been of no service to the other party. It is only 
when the question of damages arises, that he can enter upon that 

inquiry. The plaintiff may have an important interest in having 
both execute the deed ; for if the title should fail to be conveyed 

by a deed without covenants, when the contract was for a good 

title, it is by no means certain, that the consideration may not be 
recovered back; for it is where the party takes the title at his own 
risk, that it has been decided, that he cannot recover back the con

sideration. And the plaintiff was entitled to have both names to 

the deed, that he might, in equity or at law, proceed against both 
for the purpose of having a decision upon his right to some redress, 
in case of a failure of title, which was agreed to be made good. 

The third request alleges, that the last demand, and the recep
tion of the deed afterward, was a waiver of the previous demands. 
The common understanding would be, that the more frequently he 

insisted upon it, the more earnest he was for a performance. And 
so far as any thing could be inferred from a.reception of the deed, 
the effect of it upon the rights of the parties, under all the circum

stances attending it, was submitted to the jury. If the deed was 

received as a compliance, it would be a satisfaction, rather than a 
waiver of all the demands; if not so received, but taken by con
sent, for examination, and returned within a reasonable time, it 

would be neither a waiver nor a satisfaction of any existing rights 

or claims. It is said: that whether it was returned within a reason
able time, should have been decided by the Court, and not have 
been left to the jury. Where the facts are clearly established, or 
are undisputed, or admitted, reasonable time is a question of law. 
But where what is a reasonable time depends upon certain other 
controverted points, or where the motives of the party enter into 

the question, the whole is necessarily to be submitted to a jury, be-
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fore any judgment can be formed, whether the time was or was not 

reasonable. And such was the state of matters in this case, that a 

court could not decide, without first determining several litigated 

questions, which were properly to be argued and submitted to the 

jury. 

The fifth request, that if the plaintiff and his agent, when the 

deed was received, knew of the existence of the mortgages, he, by 

keeping it so long, waived all objection on account of them. It 

would have been improper to have instructed the jury, that the de

tention of the deed for that time, was, of itself, a waiver, without 

allowing them to consider for what purpose it was received, and 

what necessity existed for so long a detention. And with these 

accompanying circumstances, it was submitted to their considera

tion. The instructions given, required the jury, if they found for 

the plaintiff, to find that it was received by him without a knowl

edge, whether the title was or was not free from incumbrance, and 

that the detention was for the purpose of obtaining that informa

tion. 

The sixth request relates to the measure of damages, and the sev

enth supposes, that the plaintiff may in equity obtain the deed at 

any time. When a party has a covenant for a title, he may in a 

proper case, if the other party can perform, obtain a specific per
formance in chancery. If the other party cannot perform, he must 

be content with his remedy at law. If he elect to proceed at law, 

and recovers damages, that is a satisfaction of the contract, and he 
cannot afterward in chancery obtain the title. He has an election 
and may proceed at law, and when he does, he is entitled to a 

complete indemnity and to no more. By a performance he would 

have received the land, and not receiving that, if he obtains the 

value at the time, that is the exact measure of his loss. As the 

plaintiff had performed on his part he was entitled to the land, or 
to its value, and the instructions were correct. Hopkins v. Lee, 
6 Wheat. 109. 

The next objection relates to the testimony excluded. The an
swers of the witness, Chamberlain, which were not admitted, relate 

to conversations and proceedings before the execution of the bond, 
and cannot be admitted to explain or alter its terms. It is not ma

terial, nor would it affect the rights of the parties to prove, that the 
VoL, 1v. 22 
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defendants did not seek the contract, or that they were induced by 

others without fraud to make it. 
The instructions are alleged to have been erroneous in requiring 

from the defendants, the conveyance of a title free from incum
brance. This is a point of such importance, that a careful exami
nation might be expected. The rule in equity is clear and well 
established, requiring a perfect title to be made, unless the contrary 
has been agreed. A person is never supposed to be desirous of 
purchasing a lawsuit, or a title attended with doubt and vexation, 
instead of one upon which he can quietly repose. ]Ur. Sugden 
says, "a court of law will look as anxiously to see, that the title is 

clear of doubt as a court of equity would." Sug. V. Sf- P. 244. 

Among the cases at law examined, there are several, where the 
contract has been decided to be performed by giving a deed, when 
there were defects in the title. Such decisions have usually turn
ed upon the peculiar phraseology of the contract. Without assert
ing that they can all be perfectly reconciled, it is believed, that the 
general principle to be collected from them is, that when the con
tract stipulates for a conveyance of the land or estate, or for a title 
to it, performance can be made only by the conveyance of a good 
title. And when it stipulates only for a deed, or for a conveyance 
by a deed described, performance is made by giving such a deed 
or conveyance as the contract describes, however defective the title 
may be. 

In this case, the defendants covenant to make and execute " a 
good and sufficient deed to convey the title to said premises," they 
speak of the title as an entirety, and the deed is not sufficient, un
less it is conveyed. The language does not authorize the conclu
sion, that a partial or defective title was intended. It is the deed 
which is to be good and sufficient, but it is to be so for the purpose 
of conveying the title. And the intended purpose was not accom
plished without conveying it. 

If it be matter of regret that parties by their neglect should sub
ject themselves to great losses, the administration of justice must 
proceed upon fixed rules, which cannot accommodate themselves 
to their relief from consequences arising from the want of foresight 
and vigilance. 

Judgment on the verdict. 
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WILLIAM HAMMAT vs. JoHN Russ~ al. 

In an action of trespass, where the trespass was alleged to have heen com
mitted on a certain day, subsequent to the date of the writ, the declaration 
may be amended by fixing the time prior to the date of the writ. 

Where the defendant has been permitted to read to the jury a complaint 
against a third person for damages, signed by the plaintiff, for the purpose 
of proving his declarations, the defendant cannot introduce the record of 
the proceedings upon it, to show that the plaintiff had recovered damages 
against such third person. 

It is not the duty of a Judge, on the trial of a cause, at the request of a party, 
to give instructions to the jury upon legal propositions, merely hypotheti
cal, and not pertinent to the facts proved. 

Trespassers are liable for all such damages as necessarily arise from their acts; 
and so are liable not only for the materials of a sluiceway to a mill, de
stroyed by them, but also for the damages sustained by the owner of the 
sluice way, in being deprived of the use of it. 

TRESPASS quare clausum and de bonis asportatis. The plain-

tiff had leave to amend his writ, and amended by altering the time 

when the trespass was alleged to have been committed, and the 

defendants objected to the amendment. From the papers, referred 

to in the case, it appeared that on Aug. 14, 1833, one Bennock 

conveyed certain lands, adjoining Penobscot River, to R. M. N. 
Smyth, one of the defendants, "reserving, however, the right of 

keeping a board sluice, on or near the place where William Ham

matt's board sluice now is, and also the right to the said Hammatt 

of rafting boards, and laying rafts at the shore of said river." By 
an indenture between the plaintiff and Bennock, made the same 
day, Bennock conveyed to Hammatt the rights reserved in his 

deed to Smyth. The other facts appear sufficiently in the opinion 

of the Court. 

At the trial before SHEPLEY J. the counsel for the defendants 

requested the Judge to instruct the jury, that if the defendants, in 

the removal of the sluice, acted with due care and caution, and did 

no unnecessary injury to the sluice, and that their acts were neces

sary to the enjoyment of their rights of property, that this action 

could not be maintained against them for a temporary displacement 

of the sluice, for the purposes aforesaid. The Judge declined to 

give the instruction requested, and instructed the jury, that the ac-



172 PENOBSCOT. 

Hammatt v. Russ. 

tion on the first count could not be maintained ; that if the defend

ants did displace said sluice and remove the same from the spot 

where the plaintiff had placed it, they were trespassers, and the 

action was maintained ; that if they were authorized, for the pur

pose of erecting their mills, to occasion a temporary obstruction of 

the plaintiff's rights, or were not answerable in this form of action 
for such damages, had the same been seasonably replaced, or had 

notice been given to the plaintiff or his agent, that the same could 

have been replaced, that their neglect to do either would make 

them answerable in this action, and that the plaintiff would be en

titled to recover, not only the value of the materials removed, if 

the sluice had been taken and carried away as alleged, but also 

such injury as the plaintiff had sustained from not being able to 

use the sluice, from the time it was broken up, to the time of the 

commencement of this action, if the use thereof was destroyed by 

the acts of the defendants, and not by the canal. The verdict was 
for the plaintiff, and the defendants excepted. 

Rogers, for the defendants, argued that the amendment could 
not be allowed. As the declaration stood, there was no cause of 
action, and the amendment is the very substance of the writ. 

Bennock's reservation, in the deed to the defendants, was of a 

mere easement. The plaintiff claims only under this, and cannot 

maintain trespass, quare c!ausum, for the interruption of this ease
ment. Hasty v. Johnson, 3 Green!. 282; Thompson v. Andros
coggin Bridge, 5 Greenl. 62. The record of the process, on the 
plaintiff's complaint for damage by the Canal Company, should 

have been permitted to be read. It would have shown that the 

plaintiff had recovered his damages of others. The instruction 

requested should ha ,,e been given. At or near, in the reservation, 

implies that we have the right to remove the sluice to another place. 
We were entitled to the enjoyment of our rights, if the plaintiff 

was put to some inconvenience thereby. 2 Conn. R. 529; 2 Esp. 
N. P. 639. The instruction given was erroneous. 3 Stark. Ev. 
1437; 4 Mass. R. 266 ; 9 Johns. R. 108. In this action of tres

pass, no damages could be recovered, in consequence of the ne

glect of the defendants to replace the sluice. 

J. Appleton, for the plaintiff, said, that much of the argument 

for the~ defendants, had gone upon the ground, that the verdict was 
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on the first count, when it was only on the count de bonis aspor
tatis, and that to so much he should not reply. The amendment 

was rightly allowed. 3 Greenl. 183; 1 Pick. 156. By the terms 
at or near, in the reservation, the election is given to the plaintiff, 
to remove his sluice, but not to the defendants. But even if the 

election was given to the defendants, still they are trespassers, as 
the removal was without notice to us. The instruction requested, 
had relation to a mere hypothetical case, not warranted by any evi

dence given on the trial, and was therefore properly withheld. 2 
Fairf. 850. The instructions were correct. The sluice was car

ried away and destroyed, not merely removed to another place. 

The rule of damages, given to the jury, was correct. White v. 
Moseley, 8 Pick. 356. 

The opinion of the Court was by 

SHEPLEY J.-The writ was dated on the 30th of 1l1ay, 1836, 
and the trespass was alleged to have been committed after that date 
on the first day of July, 1836. This shews the date of the tres

pass to have been a false, or an impossible one, and exhibits some 

error or mistake. A deed is not destroyed by a false or impossible 
date. Com. Dig. Fait, B, 3. And there does not seem to be 
sufficient reason for giving such a date more effect upon a count in 
a writ than upon a deed. 

If the amendment may be said to give to the plaintiff a cause 
of action, when by reason of the material defect none existed 
before, that is no valid objection to it. For the fifteenth rule 
of this Court allows amendments in matters of substance, which 
implies the necessity of removing a material defect. Amendments 
in such cases are allowed, when the action or plea is not thereby 

changed, and when no new subject matter is introduced. 3 Mass. 

R. 208; 7 Mass. R. 440; 2 Pick. 23. 
The defendants, for the purpose of proving the plaintiff's declar

ations, having been permitted to read a complaint signed by him, 

claimed to introduce the record of the proceedings upon it between 

him and the canal company to prove, that he had recovered dama

ges against the company. If admissible for the defendants to 
prove damages had been recovered, it should have been admissible 
for the plaintiff to prove the contrary, in case none had been re-
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covered. Such a course would have the effect to prejudice one 

party by the acts or omissions of others in a case to which he was 

not a party. The defendants might have proved on this trial, if 

practicable, that the injury was done by the company, and not by 
them. The record not being between parties or privies was pro

perly excluded. 

The instruction, which was requested and not given, applies to 

" a temporary displacement of the sluice," and does not appear to 

have been authorized by any testimony in the cause, there being 

no evidence of a mere temporary interruption, or of any attempt 
to replace it. Tre instructions given, are complained of, because 

the jury were informed, that the defendants would be trespassers by 
removing the sluice from the spot where it was placed. And it is 

said the plaintiff's rights were only to have it remain "on or near 

the place," where it then was. The instructions might have been 

liable to objection, if the proof had been, that the defendants only 

removed it without injury to a place equally convenient and near 

the other, but applied to the testimony in the case they were cor
rect. What was said of the consequence of not replacing the 

sluice, does not appear to have communicated the idea, as supposed 

in the argument, that by neglecting to do so, they became trespas
sers, ab initio; for it bad already been stated, that they were tres
passers by the original removal. The object seems to have been 

to distinguish this case from the case of a temporary removal and 
replacing of it without injury. 

The defendants were responsible for all such damages as would 

necessarily arise from their acts, and the instructions did not author
ize the assessment of other damages. 

Judgment on the verdict. 
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JoHN HARRIS~ al. vs. JoHN R. BLEN. 

Where by the terms of a contract one party was to perform certain labor, and 

the other, in consideration thereof, was to pay a sum of money in a certain 
rr,onth, an action commenced on the last day of that month is prematurely 
brought and cannot be maintained, although a demand of the money had 

been made by the plaintiff on the same day before suing out the writ. 

AssuMPSIT on a special contract by which the plaintiffs agreed 

to cut and split for the defendant 600 cords of wood, at 75 cents 

per cord; and the defendant promised to pay the plaintiffs one half 

in April, 1836, and the other half in May, 1836. The writ was 

dated and served May 31, 1836. At the trial before SHEPLEY J. 
the Judge instructed the jury, that if they believed a demand was 

made on the thirty-first day of May, previous to the issuing and 

service of the plaintiffs' writ on that day, they would find for the 

second instalment due, otherwise not. The jury returned their 

verdict for the second instalment, and found specially, that a de

mand was made May 31, 1836, before the issuing of the writ. 

To this instruction the defendant filed exceptions. Several other 

questions arose at the trial, and were argued on the hearing of the 

exceptions, but do not appear here because no opinion was given 

in reference to them. 

A. W. Paine, for the defendant, contended, that as the defend

ant had the whole of the last day of payment in which to pay the 
last instalment, the amount of it was improperly included in the 
verdict; and as the first instalment was overpaid, the action could 

not be maintained. The only case where an action can be main

tained on the last day of payment, after making a demand, is that 

of bills of exchange and promissory notes. That is an exception 

to the general rule. 

J. Appleton, for the plaintiffs, contended, that there was no dif

ference between bills and notes and other contracts, with respect 

to the time when the suit can be commenced. As soon as a de

mand is seasonably made on the last day of payment, a suit can be 

maintained. Greely v. Thurston, 4 Greenl. 482; Badger v. 

Phinney, 15 Mass. R. 359 ; Graves v. Ticknor, 6 N. H. Rep. 
537. 
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The opinion of the Court was by 

WESTON C. J.-In Greely et al. v. Thurston, 4 Greenl. 482, 
it was decided that bills of exchange and negotiable notes, should 
be paid on demand, if made at a seasonable hour, on the day they 

fall due, and if not so paid, that the acceptor of a bill, or the maker 
of a note, might be sued on that day. But this was placed, ex

pressly upon the ground, that by the custom and usage of mer

chants, these instruments formed an exception to the law upon this 

point, applicable to other contracts. That, generally, if money is 

to be paid, or a duty to be performed, the contracting party has 

the last moment of the day of the maturity of the contract, to pay 

or perform what he has undertaken to do. 
In Lejiley v. 1l11il!s, 4 T. R. 170, Lord Kenyon so lays down 

the law, for which he cites a number of authorities, intimating that 

he had found no opposing case. B11ller J. while he assents to the 

correctness of the general doctrine, insists upon an exception, in 

respect to bills of exchange. And in the case first cited, the opin
ion of the court manifestly is, that bonds, mortgages, and instru
ments in writing, other than negotiable notes and bills of exchange, 
are not suable, until the day after they are payable. 

By the contract between these parties, which does not fall within 
the exception, the defendant had all the month of May, 1836, 
within which to par the second instalment. It results, that he was 
not liable to be sued upon it, until the first day of June. As there 
has been a fair trial between these parties, upon the points really in 
controversy, and this objection does not go to the merits, it is with 
regret that we disturb the verdict; but as it is a legal point, which 

the defendant has a right to take, it must be set aside, and a new 
trial granted. 
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HENRY HoMES ~ al. vs. WILLIAM SMYTH. 

In an action on a promissory note against the maker by an indorsee, to whom 
it was indorsed before it became payable, and without any notice of a de
fence, in payment of a pre-existing debt, want of consideration, or the fail
ure of it, cannot be given in evidence in defence. 

THE action was by the plaintiffs, as indorsees of a note, dated 

May 4, 1835, signed by the defendant, payable in one year, to E. 
Bf S. Smith, or order, and indorsed in blank by them, and by Levi 
Cram, and by Cram, Dutton Bf Co. The note was negotiated to 

the plaintiffs by Levi Cram, eight or ten months before it became 

payable, without any knowledge by the plaintiffs of the considera

tion on which it was given, "in payment of a debt long before that 

time due from said Cram to the plaintiffs." It appeared in evi

dence, the plaintiffs objecting to the admission thereof, that the 

note in suit was taken hy Cram in part payment of the considera

tion mentioned in a deed of warranty from Cram to the defendant, 

dated the same day of the note, conveying to him a tract of land. 

Before this conveyance was made, Cram had mortgaged the same 

land to one Lewis to secure the payment of notes to him to an 

amount exceeding one half the consideration of the deed from 

Cram to the defendant, and before the trial the defendant had paid 

Lewis towards removing the incumbrance an amount exceeding 

the note in suit. 

At the trial, SHEPLEY J. directed the jury to return a verdict for 

the plaintiffs. The verdict for the plaintiffs was to be set aside, if 

the action could not be maintained upon such testimony as was 

properly admissible. 

Rogers and J. Appleton, for the defendant, contended, that the 

same defence might be made to the note, as if it had still remained 

in the bands of the payee. To preclude such defence, the indor

see must take the note in the usual course of trade, and must pay 

money, or part with value for it at the time it is received. When 

a creditor receives a negotiable note in payment of at precedent 

debt, he takes it subject to all the equities between the original par

ties, and not as a bona fide purchaser for value. 20 Johns. R. 
637 ; 9 Wend. 170 ; 10 ib. 85, as directly in point; 12 Wend. 
246; 13 ib. 570; ib. 605. The testimony objected to.:was ad-

VoL, 1v. 23 
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missible, and furnished a good defence to the note. A total failure 
of title to the land, which was the consideration of the note, may 
be gi\'en in evidence to defeat an action for the consideration 
money; and so may a partial failure pro tanto. Rice v. Goddard, 
14 Pick. 293 ; Dickinson v. Hall, 14 Pick. 217; 11 Conn. R. 
4:32. And where the note is indorsed, this defence may be given 
in evidence without filing in set-off. Peabody v. Peters, 5 Pick. 1. 

M. L. Appleton, for the plaintiffs, contended, that the note was 
taken in the regular course of business, in the actual discharge and 

payment of a debt, and the plaintiff'> are as much holders for value, 

as if they had loaned money or sold goods to the amount. If 
there was a defence against the note in the hands of the payee, 
there can be none when indorsed, as this was. Bailey on Bills, 
439; Tucker v. Smith, 4 Green[. 415. Even in New-York, 
where a note is received in payment of a note paid and cancelled 
thereby, it is held for value. 20 Joltns. R. 637, cited for the de
fendants. In New-York, the receiving of another note for a pre
existing debt is not a payment of it, and the original security re
mains and may be enforced. 2 Johns. Cases, 71, 438; 5 Johns. 
R. 68. But even there they seem inclined to abandon the doc
trine. 16 Wend. 659. But the cases cited for the defendants, 
have no application here, because by our law, the reception of the 
note by the plaintiffs was a full and complete discharge and pay
ment of their precedent debt. The evidence objected to was in
admissible, not only because the plaintiffs were indorsees for value 
before the note fell due, but because if the suit had been between 
the original parties, still no defence would have been furnished by it. 
Lloyd v. Jtwell, I Grcenl. 352; Howard v. Witham, 2 Greenl. 
390; Knapp v. Lee, 3 Pick. 452. The case cited for the defend
ant from 14 Pick. Rice v. Goddard, is full against them, that a 
partial failure of title gives no defence. Here the land passed by 
the deed, and tbere was merely an incumbrance upon it. The 
only remedy was on the covenants of the deed. Smith v. Sinclair, 
15 .Mass. R. 171. 

The opinion of the Court was by 

SHEPLEY J. -These notes were transferred to the plaintiffs be
fore maturity, and without any notice of a defence, in payment of 
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a pre-existing debt, due to them from the second indorser. And 

the question is, whether the same defence may be made, as if they 

were in the hands of the promisee. If the plaintiffs are holders for 

a valuable consideration, paid in the usual course of trade, they are 

entitled to recover. What is to be regarded as such a considera

tion, has been frequently discussed; and Eyre C. J. in the case of 

Collins v. Martin, 1 B. 8j P. 648, states the rule, "if it can be 

proved, that the holder gave no value for the bill, then indeed he 

is in privity with the first holder, and affected by all that will affect 

him." In the case of Coddington v. Bay, :20 Johns. R. 637, 

Woodworth J. says, "the reason of such a rule would seem to be, 

that the innocent holder, having incurred loss by giving credit to 

the paper, and having paid a fair equivalent, is entitled to protec

tion." And that in every case, "it appeared that the holder gave 

credit to the paper, received it in the way of business, and gave 

money or property in exchange." And that the true question is, 

"have they paid value for the notes, or made any new engage

ments, as the consideration of the transfer." Spencer C. J. in the 

same case, says, the principle is, that when the holder has given 

credit to the appearances of ownership of the person in possession, 

and "has been induced to part with his money or property, bona 
fide, and that, as between him and the real owner, there must be 
loss on one side or the other, the law will not divest him of fruits 

he has honestly acquired, without the possibility of remuneration. 
In other words, the equities of the parties being equal, the law 

leaves him in possession, who already has it." These extracts are 

made, for the purpose of exhibiting the principle upon which the 
New-York cases are based. And this is done, because, as the 
law is received in this and some of the other states, in relation to 

the effect of negotiable paper, taken for a pre-existing debt, there 

will be found expressions in the New-York cases apparently con

tradicting the principles set forth in them. While those expres
sions may not be liable to any just objection there, they would be 

likely to lead one into error, who does not take into consideration 

the difference in effect, in that state and this, of negotiable paper 

taken for a pre-existing debt. In the case of Rosa v. Brotherson, 
IO Wend. 85, relied upon in the defence, in the statement of the 

case, it is said, "the action is against the maker of a promissory 
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note, transferred by the payee to the plaintiff, in payment of a pre

cedent debt," and in good faith and without notice. And Savage 
C. J. says, he must have made advances, or incurred responsibilities 

upon the credit of the paper. If the holder has done neither, but 

has taken it for a previous claim, his condition is improved, if he 

recovers, but he loses nothing, if he fails; his equity is not superior 

to the owner." And Spencer C. J. says, in Coddington v. Bay, 
he must "take them in his business, and as payment of a debt con

tracted at the time." The English doctrine was, that a bill of ex

change or negotiable note, whether of the debtor or of a third per

son, taken for a pre-existing debt, was not payment. Ward v. 

Evans, 2 Ld. Raym. 928. And this appears to be the law there 

still, with the qualification introduced by the statute of 3 and 4 
Anne, c. 9, sec. 7, which provides, that it shall be payment, if the 

holder does not take due course to obtain payment of the bill so 

received. In New-York, a bill or note so taken is not payment, 

Tobey v. Barber, 5 Johns. R. 68; Johnson v. Weed, 9 Johns. R. 
309, unless expressly agreed to be received in payment. New
York State Bank v. Fletcher, 5 Wend. 85. The law of this, 

and of some of the other states, is known to be different, and ne

gotiable paper, received for a pre-existing debt, is payment of it, 
unless the contrary be made to appear. While, therefore, in New
York, the taking of such paper, if not collected, would occasion 
no loss, in this state, it would cause the loss of the whole debt. 
They are deciding in accordance with the principles admitted in 

all the cases, when they hold, that in the hands of an indorsee, 

who takes it for a pre-existing debt, the same defence may be made 

as between the original parties. While, to adopt the same rule 

here, in the state of our law, would be to violate those principles. 

A note so taken there, is, in effect, taken, not in payment, but as 

collateral security only; and if so taken here, our decisions would 

accord with theirs. In the state of our law, to yield to their rule, 

would not only violate principle, but would throw the loss upon 
the party in possession for value innocently paid, instead of upon 

the party, who has not an equal but a less equity, having parted 
with his paper in a manner to enable another to use it to their in

jury and loss, unless they are entitled to recover. Upon principle 
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and upon authority, as our law is, the equity is with the plaintiffs, 

and they are entitled to recover. 

It is not necessary to decide, whether as between the original 

parties, the defence would be good. Whenever there may be a 

re-examination of the question, it will be found, that the tendency 

of the later decisions has been to allow a total failure or want of 

consideration to be a good defence, especially where the contract 

was for land and there has been an eviction. And in some of the 

states a partial failure is allowed to be a good defence pro tanto, 
while there are very strong authorities against it. But the more 

carefully the English and American cases are examined, the more 

clearly will one perceive the truth of the remark of Kent, that 

"the cases are in opposition to each other and they leave the ques

tion how far and to what extent a failure of title be a good de

fence, as between the original parties, to an action for the consid

eration money, on a contract of sale, in a state of painful uncer

tainty." 4 Kent, 473. In this case, there has been but a partial 

failure in consequence of an incumbrance, and no eviction. 

Judgment on the vtrdict. 

HENRY HoMES 8r al. vs. Evw ARD SMITH 8r al. 

In an action on a promissory note, or inland bill of exchange, the original re
cords of a deceased notary public, are admissible in evidence to prove de
mand and notice. 

A copy of the record of a deceased notary, duly attested by the clerk of the 
court in the county where such record is filed, is admissible in evidence to 
prove demand and notice, under stat. 1821, c. 101, "concerning notaries 
public.'' 

The statute requires all copies furnished by the notary to be under his hand 
and seal ; but it does not require, that the record itself should be under seal, 
or that the clerk of the court should affix a se?l to his copies thereof. 

Although the records of the notary are admissible to prove demand and notice, 
yet in this State they are not the only evidence, but the facts may be proved 

by other testimony. 

AssuMPSIT by the plaintiffs, as indorsees, against the defendants, 
as indorsers of a promissory note, made by William Smyth to them 
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or order, and indorsed by them and by L. Cram, and by Cram, 
Dutton &- Co., dated May 4, 1835, and payable in one year from 
date. To prove a demand upon the maker and notice to the de
fendants, the plaintiffs offered a copy of the notarial records of 
Mr. Starrett, who died before the trial, certified by the clerk of the 

court of the county. They also offered the original records of the 

notary, which were on file in the clerk's office. Neither the re
cords nor the copy had any impression of a seal thereon, but only 

the letters, (L. S.) written in the margin. This testimony was ob
jected to by the defendants, as inadmissible, and as insufficient, if 

admitted, because it was made .May 1, 1836, one day too late. 
The maker and indorsers lived in Bangor in this State. If the 
action could be maintained, a default, and if it could not, a nonsuit 

was to be entered. 

J.U. L. Appleton, for the plaintiffs, contended, that the evidence 
was both admissible and sufficient; and cited stat. 1821, c. 101; 
Welsh v. Bamtt, 15 lt1lass. R. 380; North Bank v. Abbott, 13 
Pick. 465; Halliday v. Martinet, 20 Johns. R. 168; Nicholls 
v. Webb, 8 Wheat. 326; Amer. Jurist, No. 31, 159, citing 1 
Harrington, l 0. 

Rogers, for the defendants, argued, that at common law, a pro
test is not evidence to prove demand and notice in case of an in
land bill or note. Chitty on Bills, (8th Ed.) 499; Bayley on 
Bills, ( P. &- S. Ed.) 170, 332; case cited for plaintiffs, from 8 
Wheat. 326. That it is not made so by statute in this State. St. 
1831, c. 88, c. 101. The seal is the authentication of the protest, 
and where there is no seal, there is no protest. Neither the record 
nor the copy is under seal. The letters in the margin are not a 
seal. In case of foreign bills, the protest is the only evidence, and 
the same consequence must follow in inland bills and notes, if the 
protest is evidence. He also contended, that a demand made on 
the seventh of May was too late. 

The opinion of the Court was by 

SHEPLEY J. - Without reference to the provisions of the stat
ute of this State, the original records of the deceased notary are 
legally admissible to prove demand and notice. Such testimony 
has been received by judicial tribunals of the highest character af-
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ter the most full consideration. 15 .Mass. R. 380; 13 Pick. 465; 
20 Johns. R. 168; 7 Wend. 160; 1 Harrington, IO. Nor is 
there any doubt, that the copy of the record of the notary, duly 

attested by the clerk of the Courts, is admissible by statute, 1821, 
ch. 101. By that a notary is authorized to give "all notices to 
indorsers of promissory notes, and it necessarily implies the author
ity to demand payment of the makers. It provides in case of his 
death, that his records shall be deposited in the office of the clerk 

of the Judicial Courts in the county where he resided; and the 
clerk is authorized to give attested copies, which are declared to be 
as valid as if given by the notary. The objection is, that neither 
the record, nor the copy is under seal, and that the statute requires, 
that the notary should keep a seal, and that his acts should be un
der his official seal. The statute does require that "all copies or 
certificates shall be under his hand and notarial seal." But the 

record itself is not required to be authenticated by a seal, and the 
records of a court of record are not usually authenticated in that 

manner, and yet the seal of the court is in certain cases necessary 

to authenticate a copy. When the clerk makes a copy of the no

tary's record, he can have no more right to use his seal, than to 
affix his signature; and the intention of the statute must have been, 

to make an attested copy by the clerk as good evidence as a copy, 
under the hand and seal of the notary, would have been. '\Vhen 
inland bills and notes are by statute required to be protested by a 
notary, his acts only can be admitted in proof, as in the case of 
foreign bills. But when, as in this state, there is no such provision, 
the notary being only authorized to do it, his records, and certifi
cates under his hand and seal, are admissible, yet not required, to 

prove demand and notice. 
The note being payable "one year from date," it is said, that 

the demand should have been made upon the sixth, and not upon 

the seventh of May. 
But in such cases, the <lay of the date is to be excluded in the 

computation. Windsor v. China, 4 Green!. 304; Bigelow v. 
Willson, 1 Pick. 485. And the demao<l appears to have been 

properly made, and due notice to have been given. 
Default to be entered. 
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LEONARD JACKSON vs. The Inhabitants of HAMPDEN. 

\Vhcn there arc three members of the superintending school committee, two 
of them have no power to dismiss a schoolmaster, under the provision of 

stat. 1834, c. 129, sec. 3, "to provide for the: instruction of youth," unless 

due notice has been given to the third, that he might have an opportunity to 
attend and act with them. 

AssUMPSIT to recover compensation for the plaintiff's services 

in.teaching a school ten weeks, in district No. 15, in the town of 

Hampden, but composed partly of inhabitants of Hampden, and 

partly of inhabitants of Newburgh, of which towns Hampden was 

the oldest. The plaintiff had been duly contracted with, by the 

legal agent of the district, to teach the school ; had procured the 

requisite certificates, and commenced teaching the school. After 

he had kept the school about two weeks, complaint was made to 

two of the three superintending school committee, the other mem

ber of the committee being absent from town, and not being noti

fied of any of the proceedings, and taking no part therein, and 

those two members of the committee visited the school, and exam
ined it and the master, and found him, as they said, unfit, and verb

ally discharged and dismissed him; and, in a few days afterwards, 

made and signed a written statement to the same effect, and caused 
it to be delivered to the plaintiff. The agent of the district, know
ing all the facts, immediately made a new contract with the plain

tiff to teach the school, and directed him to proceed, and he did 
go on and complete the o:·iginal contract. 

At the trial before SHEPLEY J. the plaintiff's counsel contend

ed, that two of the committee could not legally act and dismiss 

the master. The Judge ruled that they could, to which the plain
tiff filed exceptions. Several other questions were raised at the 

trial, and argued to the court, but are omitted, because the op:nion 
is based on this, alone. 

A. G. and D. T. Jewett, for the plaintiff, argued that the acts 
of the two members of the committee were void, because the third 

was not notified of their meeting or proceedings. The whole com

mittee must act in all affairs between individuals, to make their de

cision binding; and although, in public affairs, a majority can act 
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in some cases, no act of the majority can be legal, unless the whole 
were notified, and had an opportunity to act on the subject. Com
monwealth v. Ipswich, 2 Pick. 70; 1 Bos. 8y- P. 236; 2 Kent, 
293, 633; Towne v. Jaquith, 6 Mass. R. 46; 6 Johns. R. 39; 
2 Wend. 491 ; 5 Binney, 485; 9 Serg. 8y- R. 99; 7 Serg. ~ 
R. 444; Stat. 1834, c. rn9; Searsmont v. Farwell, 3 Green!. 
450. 

H. Hamlin, for the defendants, contended, that the powers of 

the superintending school committee, like those of selectmen of 
towns, may be exercised by a majority, and that it was not expect
ed, or intended that all should be present to make the acts of the 
majority valid. The case of Searsmont v. Farwell, cited for the 

plaintiff, is directly in our favor. But here the third member of the 

committee was out of town, and there was no committee to act, 

except those who did act. They had the same power, as they 
would have had, if the third had been dead. 

The opinion of the Court was drawn up by 

SHEPLEY J. - When the master was dismissed from the further 
charge of the school, the superintending committee consisted of 
three persons, two of them only acted, the third being absent from 
town was not notified. There is no provision in the statutes, au
thorizing a majority to act, as there is authorizing selectmen and 
assessors in certain cases. The powers of this committee in exe
cuting the public trust confided to them, must be ascertained by the 
application of the principles of the common law. And it seems 
to be well settled, that when power is entrusted to several for pri
vate purposes, they must all join in the execution of it ; but when 
the power is conferred for public purposes, a majority may act. 

This bill of exceptions states, that the counsel "contended, that 
two of the committee could not legally act and dismiss the master, 

but the judge ruled otherwise." This ruling, in the manner stated, 
was correct; but it appears in the case, that the third committee

man was not notified; and the Judge does not appear to have par
ticularly noticed that fact, or to have given the proper instructions 

in relation to it. This would not afford sufficient cause for setting 
aside the verdict, if it were not of vital importance in the case. 
Although it be true, that in the execution of a public trust, a ma-

VoL. 1v. 24 
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jority may decide, yet the whole should be notified, that all may 

have opportunity to attend and take a part in the deliberations and 

decisions of the body. Grindley v. Barker, 1 B. Sf" P. 236; 
Baltimore Turnpike, 5 Bin. 481; .McReady v. Guardians of 
the Poor, 9 S. 8f R. 94; Ex parte Rogers, 7 Cow. 526; Cro
foot v. Allen, 2 Wend. 494; Damon v. Granby, 2 Pick. 315. 
And it is important to require this notice to avoid the possibility, 

that a majority should intentionally exclude the minority from all 
participation in their deliberations and proceedings; and thus de

prive the public of their services, prevent the exercise of a legal 

right, and perhaps accomplish purposes, which otherwise never 

could be accomplished. 

In this case, it is not probable, that a notice to the third member 

of the committee would have been of any practical utility, because 

it is understood, that he was so situated that he would not have 

bee~resent if notified. But that does not allow the majority to 
displmse with the rule requiring notice. They are not, in such ca

ses, constituted the judges, whether the notice would be effectual 
to secur~Jiis attendance. Nor would it be entirely safe to entrust 
to them'?uch a power, as it would afford an opportunity to select 

an occasion, when they might judge that a notice would be inef
fectual, and thus, by neglecting to give it, free themselves from the 

presence of a dissenting minority. And if notice be always re

quired, it may often happen, that those will be able to attend, who 
were believed to be so situated, that their attendance could not be 

expected. Nor is there any difficulty in giving the requisite notice 

in such cases, as one left at the usual place of residence would be 

sufficient. Such a course may cause some delay and embarrass

ment in the execution of some of their duties, but whether this will 

be a greater evil than those alluded to, and that of allowing major

ities to act in all cases without the knowledge and assistance of mi

norities, thus constituting the majority in effect the whole commit

tee, the legislature must judge. The court can only apply the 
rule of law as it finds it established. 

'l'he proceedings of the committee must be regarded as illegal 

and ineffectual to dismiss the master, because the third member of 
the committee was not notified. 

Exceptions sustained. 
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JAMES J Aeons vs. Inhabitants of BANGOR. 

When a highway is defective, it becomes the duty of the town immediately 

to repair it; and if the repairs are of such character as to require the way 
to be wholly obstructed, the town would be justified in closing it until the 

repairs can be made. If the town concludes, that the repairs can be made 

without interrupting the travel, and proceeds to repair, without makiug 
known, that the way is not in a condition to be used, or that there is danger 
in using it, the liability of the town fur injuries, as in other cases, remains; 

although there may not have been any other neglect on the part of the 

town, than that of having permitted the way to be out of repair. 

The traveller cannot, however, when he perceives that a way is under repair 
and much incumbered for that purpose, and that but a narrow and difiicnlt 
passage is open for him, claim to tlrive with the same rapidity, am) to exer

cise only the same attention, which would be allowable on a smooth and 

unincumbered way; but is bound to exercise that degree of watchfulness 

and caution, which men of ordinary prudence would do under such circun1-

stances. 
When irrelative or inadmissible testimony has been received at a trial, without 

objection, that it was considered by the jury affords no just cause for a new 

trial. 

In cases where there is no certain measure of damages, the court will not sub

stitute its own sense of what would be the proper amount for the verdict 

of a jury; and will not set aside a verdict, because the damages are exces
sive, unless there is reason to believe, that the jury were actuated by pas
sion, or by some undue influence, perverting the judgment. 

Tms was an action to recover damages sustained in November, 
1835, by the plaintiff, while passing along a public street in Ban~ 
gor, by reason, as he alleged, of the negligence of the defendants. 

There was no special averment in the declaration of the expense 

incurred by medical attendance ar1d nursing. At the trial before 

EMERY J. it appeared, tbat the injury took place in passing in the 

daytime over a portion of the road across a deep ravine, which 

had once been built up at great expense, but the earth had been 

pressed out, and had fallen down, and it became necessary to make 

repairs. The city had made a contract with one Adams to have 

the repairs made. The width of the elevaiion of the earth was 

28 feet at the top and wider at the bottom. It had been deemed 

necessary, that trenches should be dug wherein to insert long pieces 

of timber to preserve the work, and secure the railing. While the 

work was in execution, very long string pieces of timber were laid 



188 PENOBSCOT. 

Jacobs v. Bangor. 

on each side of the embankment, or bridge, to be used as might be 

required, and a passage way of from ten to twelve feet in width 
was left in the middle for teams and carriages to pass. The plain

tiff, (while they were repairing the bridge,) came from Hermon, a 
town in the vicinity, with the intention to pass to a mill beyond the 

bridge, and was riding over in an open two wheeled carriage, or 
gig without a top, drawn by one horse, which was trotting slowly. 
In passing along the narrow part between the timbers, one wheel 
scraped against the side of a log, and the plaintiff attempted to 

check the horse, but he went faster, and in going ten or twelve feet 

the other wheel struck the end of a stick which projected farther 

than the others, and the plaintiff was thrown out, and his leg was 

badly broken. 
At the trial the defendants contended, that they were not liable, 

and requested the Judge to instruct the jury, that if they should 

find, that the defendants had taken reasonable care to provide a 

passage way over the bridge during the repairs, they are not liable. 
This was given as an instruction, but accompanied with the remark 
that if from the evidence the jury were satisfied, that the plaintiff 
was driving moderately, and with proper and ordinary care, and 
that the injury was occasioned by the incumbrance in the highway, 
without the fault of the plaintiff, the defendants were liable. The 
jury found for the plaintiff, and assessed damages in the sum of 
$ 1700. If the instructions ought to have been given without the 

accompanying addition, the verdict was to be set aside. There was 
a motion for a new trial, because the verdict was against evidence, 
and because the damages were excessive. The whole evidence 
was given in the report, but it is sufficiently noticed above aud in 

the opinion of the Court, to understand any question of law arising 

in the case. 

Rogers and W. Paine, for the defendants, contended, that the 

instructions requested, when they were given, should not have been 
attended with such additional ones, as destroyed the effect of them. 

As this accident happened, not from neglecting to repair the road 
but from doing what the law required of them, putting it in a state 
of repair, the city was not liable during the process, if they had 
taken reasonable care to provide a passage way over the bridge. 
The plaintiff must have seen, that the road was then in the process 
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of repairing, and therefore had notice of it, and if he chose to 
proceed upon the road in that state, he did so at his own risk, if 

the defendants made the repairs in a reasonable and careful manner. 
No action will lie against a town, unless an indictment can be sup

ported for the same neglect. The jury must have misunderstood 
the charge of the Judge, if it required the plaintiff to use a degree 

of care in proportion to the difficulty he had to encounter, if he 
persisted in going over in that place instead of a little farther round. 
They also argued, that the verdict should be set aside, because it 
was against evidence, and because the damages were so excessive. 

They cited Howard v. North Bridgwater, 16 Pick. 189; Smith 
v. Smith, 2 Pick. 621 ; 2 Taunt. 314; 11 East, 60; Coffin v. 
Phamix Insurance Company, 15 Pick. 291; Shute v. Barrett, 7 
Pick. 82. 

A. G. Jewett, for the plaintiff, insisted, that the instructions ac

tually given by the Judge, were more favorable to the defendants, 
than if he had merely given the instruction requested. The Judge 
instructed the jury, that the plaintiff could not recover without he 
made use of due care, and was entirely free from fault or negli
gence himself, and there was fault or negligence in the defendants. 

The counsel also contended, that the verdict was fully warranted 
by the proof, and that the damages were moderate. He cited 
Thompson v. Bridgwater, 7 Pick. 188; Smith v. Smith, 2 Pick. 
625; and Frost v. Portland, 2 Fairf 271. 

The opinion of the Court was drawn up by 

SHEPLEY J. -This case is presented to the consideratio11 of the 
Court to have the verdict set aside ; 1. on account of the instruc
tions given, and those withheld; 2. because the verdict is against 

the weight of evidence ; and 3. because the damages are excessive. 

Whether the instruction requested should have been given will de
pend upon the duties of the parties under the circumstances proved 

in this case. The city was making the necessary repairs upon the 

street, and for that purpose was obliged to permit it to be in some 

degree incumbered, and in a less safe condition for travellers, than 

is ordinarily to be expected. And it is contended, that while the 

street was thus necessarily under repair the defendants are not lia-
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ble, unless they have been guilty of some neglect or want of due 
diligence in the business of repairing. 

When a highway is defective, it becomes the duty of the town 

immediately to repair it. And if the repairs are of such a charac

ter as to require it to be wholly obstructed, as in building or repair

ing a bridge may be the case, it would be justified in closing it un

til the repairs can be made. When the town concludes, that the 

repairs can be made without interrupting the travel, and proceeds 

to repair without making known that the way is not in a condition 

to be used, or that there is danger in using it, its liability for inju

ries, as in other cases, must be regarded as continuing; although 

it may not have been guilty of any other neglect, than that of per

mitting the way to be out of repair. Its general liability under the 

statute is not in such cases suspended. And it cannot reasonably 

claim, that it should be, unless there is a necessity for it; and then 

travellers should have notice of such necessity, that they may avoid 

the danger. If the way is not closed, and no notice is given, trav

ellers may expect that it is practicable to pass it safely ; and that 
they will have the usual protection, which the law affords. 

The traveller cannot however, when he perceives that a way is 

under repair and much incumbered for that purpose, and that but 
a narrow and difficult passage is open for him, claim to drive with 
the same rapidity, and to exercise only the same attention, which 
would be allowable in a smooth and unincumbered way. He is 
bound to exercise that degree of watchfulness and caution which 

men of ordinary prudence would under such circumstances. If he 
does that, the town will be responsible, whether it has or not un

necessarily obstructed the way. If this be a correct exposition of 

the duties of the parties, the instruction requested should not 

have been given without qualification. That annexed required of 

the plaintiff ordinary care, and that the injury ~hould have been 
occasioned without his fault. 

It is insisted, tbat tbe jury might not and probably did not un
derstand, that the care required was to be in proportion to the dif

ficulties to be encountered. It is so apparent to the mind of every 

man of business, that different degrees of attention and care are 

expected in circumstances exhibiting very different degrees of risk 

and danger, that the presumption tbat tbe charge to the jury was 
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misunderstood, cannot reasonably arise. It cannot be supposed, 
that a jury would consider the plaintiff, as without fault, if he used 

no more care, than would be required on a way in good repair and 

not incumbered. If the counsel perceived, that there was doubt, 

whether the jury would correctly understand the charge, they 

should have made a request for such a charge as would have re

moved it. 

The e\·idence is in some degree contradictory, as to the situation 

of the timber upon the narrow passage left. According to the 

statement of the witness, Day, the injury was occasioned by the 

carriage wheel striking against the end of a stick of timber, which 

projected further than the others into the passage way. His state

ment respecting the conduct of the plaintiff does not appear to be 

entirely consistent. It is, that be and the plaintiff were probably 

talking, that he was looking at the men digging a trench, and plain

tiff was looking another way ; and yet be says the plaintiff was 

using all the care any one could. It is now objected, that this is 

matter of opinion; and so it is, and so appears to have been his 

statement respecting their talking; and whether, when he was 

looking at the men digging in the road below, he could see what 

other way the plaintiff was looking, may admit of doubt. It all 

appears to have been received without objection ; and when so re
ceived it affords no just cause for a new trial, that it was consider
ed by the jury. The whole circumstances were peculiarly within 

the province of the jury. There are no facts so certainly prO\'ed 

and so important and decisive, that a court can with confidence de
cide, that the verdict is unauthorized by the testimony, and it is in 

such cases only, that it should be set aside. 
Are the damages so excessive as to make it the duty of the 

court to set aside the verdict for that cause? This is a case 

where there is no certain measure of damages. The fractured limb 

is shortened. One joint is permanently injured. Whether it will 
ever be sound in other respects is by the surgeons regarded as 

doubtful. It is supposed in such a case, that a sum equal in value 

to the annuity paid by the government for the loss of a limb would 

have been a full compensation. And if the court had assessed the 

damages it is not improbable, that it would not have given a larger 
sum. But in cases of this description their verdict is not to be set 



192 PENOBSCOT. 

Scott v. Blood. 

aside unless there is reason to believe, that the jury were actuated 
by passion, or by some undue influence, perverting the judgment. 
The Court cannot substitute its own sense of what would be pro

per for the verdict of the jury. There is no sufficient reason 

for concluding, that the jury were under any such influence as 

should destroy their verdict, and deprive the party of the right of 
having that verdict regarded as the measure of his compensation. 
It is said that the damages were probably made up partly by allow

ing for the loss of time, and for the expense of medical attendance 

and nursing, which losses are not alleged in the declaration. If so, 
the evidence was not objected to, and being in the cause it might 
be properly considered. As it is not unjust, that it should consti
tute an item of the amount of damages, it affords no reason for 

granting a new trial. 
Judgment on the verdict. 

HENRY ScoTT S,, al. vs. HORATIO P. BLOOD. 

General reputation is not admissible in evidence, in aid of other testimony, to 
prove a partnership. 

Tms was a writ of review. The original action was assumpsit 
by Blood against Henry Scott, Jacob G. Remick and Daniel 
Remick, as partners doing business in the name of Scott o/ Rem
ick. A motion was made to dismiss the writ of review, and over
ruled by the Judge, at the trial, but \Y.as not noticed in the argu
ment or decided by the Court. The original plaintiff introduced 

testimony for the purpose of showing, that the three defendants 

were partners, and with other evidence proved, without ob
jection being made, the declarations of Scott, that the three were 
partners. The original plaintiff then "offered to prove the part
nership, as alleged, by testimony of general reputation." Objec
tion was made, and SHEPLEY J. before whom the trial was, refused 
to admit it. Blood filed exceptions. 
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This case was argued at the June Term, 1837, but the opinion 
was not received by the Reporter until May I, 1840. 

F. H. Allen, for the original plaintiff, argued, that testimony of 
general reputation was admissible to prove a partnership on princi
ple, from public policy, and on authority; and cited Whitney v. 
Sterling, 14 Johns. R. 215; and Gowen v. Jackson, 20 Johns. 
R. 176. 

Kent, for the original defendants, controverted those positions, 
and contended, that the evidence offered was inadmissible. He 
cited 3 Stark. R. 53; 1 .M. ly Selw. 686; 1 Stark. on Ev. 61; 
14 East, 323 ; 13 East, 321; 3 T. R. 723 ; Whitney v. Ferris, 
10 Johns. R. 66. 

The opinion of the Court was drawn up by 

EMERY J.-By the exceptions, two questions might have been 
raised. First, whether the decision of the Judge was correct in 
overruling the defendant's motion to dismiss the writ of review. 
And second, whether the Judge was justified in refusing to admit 
the defendant in review, to prove the partnership as alleged by the 
testimony of general reputation. On the argument, no notice was 
taken of the first. And the subject was discussed as a simple 
question of the admissibility of general reputation to prove partner
ship. It was treated as a new question, not directly decided in 
courts of 1l1.assachusetts or Maine, and as one calculated to con
trol the proof as to partnt'lrship, and it was insisted, that less evi
dence is necessary to settle proof of partnership between defend
ants, than between plaintiffi. For the articles of partnership be
tween defendants, if they existed, would not usually be known to 
the plaintiffs, and all the defendant in review, the original plaintiff, 
could rely on, would be the acts and declarations of the parties, 
and the impression made on the public by their conduct. That if a 
party have produced the general impression on the community of the 
existence of a partnership, we are asked if it ought not to be ad
mitted in evidence, not unsupported, to establish the fact, but that 
policy and safety of community require this, as ranking among the 
slight facts, which should go to a jury to prove a partnership. 

VoL. 1v. 25 
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Two cases decided in New~ York, are cited to sustain the argu

ment. The first is Whitney v. Sterling, 14 Johns. R. 215, the 

other Gowen v. Jackson, 20 Johns. R. 176. The main ground, 

separate from the influence of the two cases cited, upon which the 

counsel would sustain the exception, is that of policy. And it is 

true, that many contracts are considered void as against the policy 
of law. Such are those that bind to a total restraint of trade, or of 

marriage, or promising a reward to a person if by reason of his 

influence over one of the parties to the match sought to be accom

plished, he can procure a marriage between the parties, contracts 

for the maintenance of suits which no way belong to one, wagers 

which have a tendency to create a breach of the peace, or affect 

the feelings of third persons, or an agreement conditioned to secure 

a person's interest for a candidate at an election, and some others, 

and among them, those void by the statute of frauds, whose policy 

has received the commendation of this Court in the case Gillpa

trick v. Sayward, 5 Green!. 465. And something like this policy 

has been introduced in the regulation of evidence. 

Thus it was held, that if a non compos aliened by fine or recov
ery, that should not only bind him, but his heirs. And in Bntler's 

note to Coke on Litt. 247, (a,) it is said, Lord Hobart observes, 
in the case of Needler v. Bishop of Winchester, that in those cases 
the law finds these persons not so disabled, nor admits the averment 

of such disablement, because it is certified by invincible and indis

putable credit of the Judge, that they were perfect and able per

sons. And so here is a law of policy that doth not cancel the 
law of nature, but doth only bound it in point of form and circum

stance, it being better to admit a mischief in particular, even 

against the law of nature, than an inconvenience in general; and 

it is not the law of nature to admit any improbable surmise against 
authentic record or evidence. Hob. 224. Neither this case nor 

the opinion of Ld. Hobart, is included in the edition published 
by the learned Judge Williams. 

The simple note is "of advowson," &c. ,v e do not mean to 
indicate any regret for this omission, having no particular prepos
session in favor of the right of presentation to a church, independ

ent of the approbation of a parish. Fine and recovery are not used 
with us as a mode of conveyance of estates. In the State of Con-
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necticut, it has been held, that a man may show that he was non 
compos mentis in avoidance of his deed. 3 Day's R. 90, Webster v. 
Woodford. The Court saying, that the ancient common law was, 

that a man might do it, that it remained the law during a long pe

riod, never altered by legislative act, but the contrary doctrine de

pends upon decisions of courts, in direct opposition to the common 

law. That the court's business is to expound, not to make the law. 

It is not an agreeable concession, that the rules of evidence 

should be based on mere shifting grounds of policy. Whose shall 

it be, the policy of the court, or of the executive, or of the legis

lature? Questions of sound policy would at first seem to rest with 

the latter. That the intention of the legislature, in making a con

stitutional law, should be carried into execution, is a fundamental 

rule of construction of statutes. But policy is a word susceptible 

of a good sense and a bad one. If it be understood as art, strata

gem, it should never be a ground of judicial decision. If taken in 
the sense of the art of governing, or the management of affairs, it 
is rather inappropriate for courts of law to be dealing with it, oth

erwise than in the synoneme of prudence or wisdom in practical 

affairs, appertaining to the administration of justice; to suppress a 
mischief, rightly to expound the law, to guard against fraud, and 

advance the remedy for a mischief or inconvenience. Thus it is 
the legal policy of the United Statts for the judicial power, as mat

ter of right and duty, to pronounce as void any act of the legisla
ture, made in violation of the provisions of the constitution. And 
in this State, the Court has acted in conformity with this policy. 

Comins v. Bradbury, 1 Fai,f 447; Trustees of New Gloucester 
School Fund v. Brndbury, 2 Fairj. 118. 

While we were a part of the Commonwealth of Massachusetts, 
evidence in the courts of justice was rejected on the grounds of 

public policy. Churchill v. ~uter, 4 Mass. R. 156 ; Manning 
Ex. v. Wheatland, 10 Mass. R. 502. But as applied to the case 

under consideration, this conception of public policy, if acted upon, 

by admitting reputation in evidence, would lead to the unfortunate 
result of legalizing mere opinion unsanctioned by oath, and perhaps 

something destitute even of opinion for its foundation. With whom 

did it originate, and upon what ground was it called into existence? 

"However imposing from the real or supposed respectability of the 
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person first expressing it, thorough and patient inquiry, and exami

nation might shew that it rested upon a precarious foundation, or 

upon none at all." 

Every word, writing or act of the defendant, even his silence, 

if any thing implicating him as connected in the partnership was 

uttered in his presence and hearing, might justly be adduced in 

proof. But to introduce reputation in aid, it appears to us, that so 

far as sound policy should go, it would be decisively in favor of ex

cluding it, because its admission trenches so strongly on well settled 

rules of evidence, and would be so likely to lead to improper con

clusions. 

There are general rules respecting the admissibility of evidence. 

The constant changes in the business relations of society may ex

tend their number, and produce relaxations or qualifications of those 

which have now the stamp of authority. Admitting one of them 

to be, that all circumstances capable of affording a reasonable de

gree of presumption are evidence; it must be received in connex

ion with another, that hearsay is not evidence, because the party 
was not on oath, and because the party who is affected thereby, 
had not an opportunity of cross examining. A sort of distinc
tion is allowed between hearsay and reputation. Yet reputation 

is nothing more than hearsay derived from those who had the 
means of knowing the fact, and may exist when those best ac

quainted with the fact are dead. Still it is a general rule, that rep

utation is evidence as to general character, as to the fact of legiti

macy, relationship, pedigree, rights of common, rights of way, and 

all rights depending upon custom or prescription. But the admis

sibility of evidence of this last description, has been a vexed ques

tion for many years in ·Westminster Hall. See 14 East's Rep. 
323, Doe Lessee of Dcdsbury v. Thomas Sr als. in note. 

In Reed v. Jackson, I East, 355, it was observed by Lawrence 
Justice, that reputation would be evidence as to right of way, and 

Kenyon C. J. agreed, that reputation was evidence with respect to 
public rights, claimed as in that case, but not with respect to pri
vate rights. 

In the case of Weeks v. Sparks, I .Maule Sf Sel. 686, part of 
Lord Ellenborough's view of the question was, supposing it to be 

a case of merely private right, whether according to the habit and 
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practice of the circuit in which it was tried, reputation can be re

ceived. And he confes~ed himself at a loss fully to understand 

upon what principle even in matters of public right, reputation 

was ever admissible evidence. But he admitted its existence. It 

was as it were a question between the plaintiff and a multitude of 

persons. Reputation he says, is in general weak evidence, and 

when admitted, it is the duty of the Judge to impress on the minds 

of the jury, how little conclusive it ought to be, lest it should have 
more weight with them, than it ought to have. The habit of ad

mitting it could not make the law, but it showed what the prevail

ing opinion has been on this subject amongst a large class of persons 

interested in the due administration of the law. The opinion thus 

expressed, must be taken as applicable, particularly to the subject 

which called it forth, a claim of prescriptive right of tillage on a 

common, that evidence 0f reputation was admissible, a foundation 
having been laid first by evidence of enjoyment of the right. The 

concession seemed to be almost extorted from the Chief Justice. 

And the reason is, that he considered the admission of hearsay ev
idence upon all occasions, whether in matters of public or private 

right, as somewhat of an anomaly, and formed an exception to the 

general rules of evidence. And Le Blanc J. said, evidence is to 

be admitted from old persons, not any old persons, but persons con
versant with the neighborhood where the waste lies, over which the 
particular right of common is claimed, of what they heard other 

persons of the same neighborhood, who are deceased, say respect

ing the right. 

The case of the King v. The Inhabitants of Eriswell, 3 T. 
R. 707, in which Buller Sf' Ashurst, Justices, were opposed in 
opinion to Gross J. and Lord Kenyon, Chief Justice, on a ques

tion of removal of a pauper, and his declarations before he became 

insane, and his examination relative to his settlement before two 
Justices, contains sufficient of judicial wisdom to admonish us to be 
cautions on the subject of increasing the exceptions to the general 
rules of evidence. Ashurst J. remarked, that if it were a new 

case,he should be strongly of opinion, that the evidence given, 

ought not to have been received, as being hearsay evidence. 
Lord Kenyon says, all questions upon the rules of evidence, are of 
vast importance to all orders and degrees of men; our lives, our lib-
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erty and our property are all concerned in the support of those 

rules, which have been matuwd by the wisdom of ages, and are 

now revered from their antiquity, and the good sense in which they 

are founded, not rules depending on teclmical refinements, and the 

preservation of them is the first duty of judges. And for that 
cause, he asserted, that the evidence should be given under the 

sanction of an oath, legally administered and in a judicial proceed

ing, depending between the parties affected by it, or those who 

stand in privity of estate or interest with them. He was much 

afraid that they might endanger a rule of infinite importance to 

every individual, and by suffering exceptions to creep in, one after 

another, leave nothing like a rule. Gross J. says, no one ever 

conceived that an agreement could be proved by a witness swear

ing, that he heard another say, that such an agreement was made. 

It has been contended, that where declarations have been made 

by those who were under no temptations to misrepresent the fact, 

they are no longer to be considered in the same light with the mere 

wanton unauthorized declarations of a stranger. Such declarations 

were once admitted in the case I Mod. 282, Luttrell v. Raynell SJ- al. 
that William Maynard, one of the plaintiff's witnesses, was guilty 
by his own evidence, with the defendants, but was left out of the 

declaration that he might be a witness. Several witnesses were 

received and allowed to prove that William JJlaynard did at seve
ral times discourse and declare the same things and to the like pur
pose that he testified now. And the Lord Chief Baron said, though 
hearsay was not to be allowed as a direct evidence, yet it might be 

made use of to this purpose, viz. to prove that William Maynard 
was constant to himself, whereby bis testimony was corroborated. 

We think a more correct view of this subject was taken by this 
Court, in the case of Ware v. Ware, 8 Green!. 42, in which this 

case was cited, and the Court considered the principle clearly estab

lished, that an impeached or contradicted witness cannot be sup
ported by the party who called him, by proof of his declarations 
made at other times, and to other parties, coinciding with his testi

mony. 
This decision contains the germ of the principle which should 

guide us on the subject under discussion. And deeply as we re
spect those who decided the two cases cited from New-York, by 
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the counsel for the original plaintiff, we are constrained to withhold 

our concurrence. They seem to us substantially at variance with 

former and subsequent decisions in that State, and with decisions 

in Massacliusetts. 
The case of Whitney v. Ferris, IO Johns. 66, accords more 

with our views. Tbere the objection was to evidence of the de

clarations and acts of J. Ferris, implicating E. Ferris, until the 

plaintiff first proved the fact of a partnership between the three 

persons charged. It was held by the Court, that the declarations 

and acts of Jonathan Ferris were evidence to show that he con

sidered himself a partner with Bostwick and E. Ferris, but they 

were not evidence directly to implicate or charge EliJah with be

ing a partner. They were admitted in too broad a latitude and 

the Court could not _say what influence they might have had with 

the jury in charging E!y'ah directly as a partner. 

In Sweating Sf als. v. Turner, in error, 10 Johns. 216, two 

were sued as partners. They pleaded, that the promises, if made, 

were made jointly with one JlcNeil. Issue was taken on the 

point whether the promises were by the defendants alone. They 

offered to prove by the declarations of the defendants, and of Mc 
Neil, when they were all present together, previous to the time the 

plaintiff's action accrued, and before the commencement of the 
suit, that they all declared and acknowledged themselves as part

ners, and held themselves out to the world as such. The court 

held, that if the defendants and McNeil were partners, they might 

have shown it by the production of the articles of copartnership, 

or by witnesses to the agreement. But for the defendants to offer 

their own declarations in support of their plea was against the rules 

of evidence. The declarations of a party are good evidence 

against him, but he never can testify for himself or use his own de

clarations in his own favor; and the declarations of McNeil, he not 
being a party to the suit, were not e1Jidence. He should ltave 
been produced and sworn. 

General reputation merely was considered inadmissible to prove 

who are officers of a corporation. 7 Cowen, 234. And in de

fence of an action on the case, for a fraudulent representation, the 

good character of the defendant for fairness and honesty in business 
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transactions was held to be inadmissible. 16 Wend. 646, Gough 

v. St. John. 
In 5 Pick. 514, Tuttle v. Cooper, declarations am! admissions 

of a person acting as a partner, were held inadmissible to prove a 

partnership so as to charge others as partners. Or that a note given 

by the person so declaring that it was given in the usual course 

of partnership business. 6 Pick. 464, Robbins Sj- al. v. Wil
lard Sj- al. Yet precisely such declarations might have laid the 

only foundation for a reputation, that the party sought to be 

charged was a partner. Upon what just principle then could 

reputation as to such a particular }act be introduced as prima 
facie evidence? We apprehend, that we shall furnish the best 

security to society, and best support the established rules of evi

dence, by overruling the exceptions. And we do overrule them. 

AuausTus C. SMITH 8_r al. vs. BENJAMIN R1cHARDS. 

Where a draft is drawn by one upon another in favor of a third person, with
out specifying therein the purpose to which it is to be applied, parol evi
dence is admissible to show in what manner the parties understood the 
money was to be appropriated. 

But where the draft is accepted generally, the mere declarations of the acceptor 
at the time of the acceptance, when the other parties were not present, are 
not evidence of its appropriation to the declared object. 

The conviction ought to be strong on the minds of the court that the jury 

have fallen into some error in regard to the nature and force of the evidence, 

before the court will interfere and grant a new trial. 

AssUMPSIT, declaring on a writing of which a copy follows. 

"Bangor, July 31, 1835. 
"I hereby obligate myself to pay to A. C. Smith and A. G. 

Currier fifty cents per acre for a lot of land bonded to me by them, 

provided said land is sold by me, and fifteen dollars for the whole 
if it is not sold. "Benj. Richards." 

On the trial before SHEPLEY J. the plaintiffs offered in evidence 

the deposition of one Stiles, which was objected to as proving the 

contents of a written instrument. To remove this objection the 
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plaintiffs read an affidavit of one of them to prove the loss of the 

bond from one Jordan to the plaintiffs mentioned in the deposition, 

and which the deponent testified, had once been given by the plain

tiffs to the defendant, and by him returned to them. The Judge 

admitted so much of the deposition as proved the fact that such 

bond had been given and returned, but excluded so much as went 

to prove the contents of the bond. Jordan was called by the 

plaintiffs, who testified, that they were to give him fifty cents ad

vance per acre by a written contract between them which was 

cancelled and destroyed when the plaintiffs gave him a draft on the 

defendant, and that the defendant had told him he had sold the 

land, and that he and another person had made $1600 on it; that 

he was present when the plaintiffs asked the defendant, if he was 

going to take the land, and he replied that he should; and that he 

received his pay of fifty cents an acre from the plaintiffs by their 

draft or order on the defendant, and by him accepted and paid. 

To the testimony of Jordan, the defendant objected, but it was ad

mitted. The exceptions state, that the defendant read in evidence 

a bond from one Hopkins to the witness, Jordan, and a draft 

drawn by the plaintiffs on the defendant, and by the defendant ac

cepted, but the contents thereof do not appear in the exceptions. 

It seemed to be admitted on the argument, that the draft amounted 
to exactly fifty cents an acre for the quantity of land bonded. 
The defendant's counsel then proposed to prove, that at the time 

of his accepting the order, he was advised that it would be a pay

ment of the sum due to the plaintiffs on the contract declared on, 

and that he accepted it, declaring it to be for such purpose, neither 

of the plaintiffs being present. This testimony was rejected. The 
jury were instructed, that if they were satisfied from the testimony, 

that the order was drawn and accepted in discharge of the contract 

declared on, they should find a verdict for the defendant. If they 

were satisfied, that the order was drawn for the purpose of desig

nating the proportion of the money to be paid by the defendant to 

Jordan from that proportion of it to be paid to Hopkins, and that 

the defendant so understood it, then the payment being made to 

discharge a different contract from the one declared on, they should 

find in favor of the plaintiffs; and that in examining the testimony 

they might call to mind the language of the paper declared on, 
VoL. xv 26 
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where it speaks of a " lot of land bonded to me by them." The 

verdict was for the plaintiffs. The defendant excepted to the admis

sion of the testimony objected to, and to the rejection of the testi

mony offered, and to the in:,tructions of the Judge to the jury. There 

was also a motion to set aside the verdict as against evidence. 

Garnsey, for the defendants, contended: -

That all the contracts are to be construed together. Davlin v. 
Hill, 2 Fairf 435. The paper declared on was cancelled, and 

ceased to be obligatory on the defendant on the surrender by the 

defendant to the plaintiffs of the bond-of the same date. Stack

pole v. Arnold, 11 Mass. R. 27; Kimball v. Morrill, 4 Greenl. 
368 ; Haven v. Brown, 7 Greenl. 421 ; Wilson v. Hansnn, 3 

Fairf 58. The evidence offered by the defendant and rejected, 

should have been received, on the ground of iis being a pay

ment. The defendant has a right to direct the appropriation. 2 

Strange, 1194; 2 Caines, 99; 3 Caines, 14. It should have 

been received as a part of the res g;esta. Pool v. Bridges, 4 

Pick. 378; Carter v. Gregory, 8 Pick. 65; Allen v. Duncan, 
11 Pick. 308; .Milford v. IJdlingham, 16 Mas,. R. 108; Kim

ball v. Morrill, 4 Greenl. 3G8. He also argued, that the instruc

tions given were erroneous, and that a new trial should be granted, 

because the verdict was against evidence. 

Cutting, for the plaintiffs, said the case was merely this. Hop
kins, owning the land, gave a bond of it to Jordan at $3 an acre, 

Jordan assigned this bond to the plaintiffs, at $3,50 an acre, and 

they sold and assigned the bond to the defendant, at $4, the acre. 

The defendant then sold and assigned the bond to a third person 

at an advance, and received of him all above $:3 per acre, and the 

purchaser gave up the bond to Hopki11s, and took a title directly 

from him. The defendant then has his own profit, and that of the 

plaintiffs, and of Jordan, and now seeks to make the sum due to 

Jordan pay both him and the plaintiffs. The course taken by the 

Judge is too clearly correct to require either argument or authority 
to support it. 

Jlogers replied for the defendant. 
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The opinion of the Court was drawn up by 

EMERY J. - If the exceptions in this case can be sustained, the 

mmion for the new trial will become unimportant. 

The bond from John Hopkins to J. R. Jordan, dated July 15, 
1835, to convey to him certain lots of land, in Ellsworth, contain

ing 831½ acres, for $2512,50 assigned by Jordan on the 20th of 

July, 1835, to A. C. Smith and A. G. Currier. On the 31st of 

July, 1835, they transfer it to Benjamin Richards, the defendant. 

Before tbat time, to wit, the 21st of July, 1835, the next day after 

Smith and Currier took the assignment from Jordan of Hopkin's 
bond, it would seem that the defendant had taken a bond of 

the plaintiff of the land in Ellsworth, at $4 per acre, running 

twenty days, leaving the plaintiffs the privilege to sell at that price, 

or an advance of it, before the expiration of the bond, in which 

case the defendant agreed to take the land at the price offered or 

give up the bond. 

The paper sued, is dated the 31st of July. Preparatory to the 

admission of the deposition of Augustus C. Stiles, it became im

portant to show the loss of a paper or bond once given by the 

plaintiffs to the defendant, by whom it was returned. In strictness 

the affidavit of the other plaintiff should also have been introduced 
to show the search for and loss of the bond. It was satisfactory to 
the Judge, to whose discretion the preliminary proof is intrusted. 
Previous notice to the defendant was not necessary, the paper hav
ing been returned to the plaintiffs. 

We cannot discover any legal objection to the admission of Jor
dan's testimony. The reason of the draft being made in his favor 

was fairly a subject of parol evidence. 
The proof proposed by the defendant's counsel to be offered of 

the defendant's declaration of the purpose of accepting the draft, 

in the absence of the plaintiffs, was rightly rejected. The defend

ant produces the draft and his acceptance, but in that acceptance is 

no statement making any qualification of its generality, nor any 

condition that it was or should be accepted in fulfilment of the con

tract now in suit. It really became then a question for the jury to 

settle, whether the draft was by both parties intended as a payment 
of the plaintiff's present claim. The instruction of the Court was 

calculated to draw the minds of the jury to the just and proper dis-
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cnmmation. And they have by their verdict determined, that the 
draft was made, and payment was understood by the defendant as 

being made to discharge a different contract from the one declared 

on. And certainly we cannot think the remark that they might 

call to mind the language, "a lot of land bonded to me by them," 
in the contract in suit was calculated to mislead. It would not be 
going too far to say, that it partook of so much latent ambiguity, 
that the testimony might properly be weighed by them, as helping 

them to a proper conclusion. And it must be recollected that the 
defendant introduced the Hopkins bond. 

The exceptions must be overruled. On the motion for the new 

trial, we do not perceive that the language of the Court was calcu

lated to make an erroneous impression on the minds of the jury. 

The conviction ought to be strong on the minds of the Court, that 
the jury have fallen into some error in regard to the nature and 
force of the evidence, before the Court will interfere to grant a 

new trial. It is said, that all the evidence is now before us. If 
so, we cannot say that the verdict is against law, nor against evi
dence, nor against the weight of evidence. We are therefore con

strained to overrule the motion for a new trial. 

AMASA STETSON vs. EBENEZER FRENCH ~ al. 

The petitioner conveyeil to the respondents, by deed of warranty, a parcel of 
land described, including within the limits that whereof he now prays parti
tion," reserving and providing for the keeping open and extending to low 

water Poplar Street, and Washington Street, said streets to be for the future 
disposition of the parties to this deed in such manner as may hereafter be 
mutually agreed on by them." An extension of those streets to low water 
mark would cover all the land described iu the petition, of which one undi
vided half is claimed in fee. It was held, that the fee in the whole land 
passed by the deed, and that an easement only in this part ofit was reserved 
to the grantor. 

THE case came before the Court on a statement of facts. The 
petitioner claimed the fee of an undivided half of the land de-
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scribed in the petition. The respondents contended, that the land 
was conveyed by the petitioner to them in fee, and that an ease
ment only was reserved to himself. The material parts of the 
deed are given in the opinion of the Court. If Poplar and Wash
ington Streets are continued to "low water," those streets will 
cover the whole of the land described in the petition. 

E. Brown, for the petitioner, argued, that a mere easement in 
this land passed to the respondents, but that the fee remained in the 
petitioner; and cited Mitchell v. Starbuck, 10 .ltlass. R. 5. 

Moody, for the respondents, contended, that the deed conveys 
the entire fee in the land covered by the description, and that the 
words of the grant were clear, definite, and unambiguous. The 
grantor reserves to himself a mere easement, in the land described 
in the petition. He cited 3 ltlass. R. 352; 4 ~Uass. R. 205 ; 5 
ltlass. R. 411; 3 Green[. 473; 11 Mass. R. 163; I Pick. 295; 
11 Pick. 157; 4 Dallas, 347; 4 Wheeler's Ab. 254; 3 T. R. 
370; 8 T. R. 394; 1 Pick. 478; 4 Pick. 54; 3 Greenl. 283 ; 
l Shep. 31; 13 Mass. R. 258. 

The opinion of the Court was by 

EMERY J. - According to the agreement of the parties, the 
right of the petitioner to partition depends on the legal construc
tion of his deed, executed on the 12th of July, 1831, to Ebenezer 
French, George S. French, and Frederick F. Frenclt, "of all the 
petitioner's right, title and interest in and to one undivided half of a 
certain parcel of land in said Bangor, viz. the land on Kenduskeag 
point, which lies west of water lot, No. 27, and south of water 
lot, No. 26, as laid down on a plan of said point made by Charles 
Bulfinch, reserving and providing for tlte keeping open and ex
tending to low water Poplar Street and Washington Street as laid 
down on said plan; said streets to be for the future disposition 
of the parties to this deed in such manner as may hereafter be mu
tually agreed on by them, also, one undivided half of two lots of 
land, situate on said point in said Bangor, being water lot, Nos. 27 
and 28, as laid down on said plan." 

The petitioner claims partition of a lot of land in Bangor, com
mencing at the southerly line of Washington Street, at the north-
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westerly corner of water lot, No. 28, thence westerly, by and on 
the southerly line of said Washington Street, extended fifty foet, 

thence at right angles, southerly to Penobscot River, thence easterly 

by and on said Penobscot River, to the westerly line of said water 

lot No. 27, thence northerly, by and on the weste.rly line of said 
water lot, No. 27, to the place of beginning. In his petition, he 

alleges, that he is seized in foe simple of one undivided half of the 

premises. 

In our judgment, the petitioner by his deed divested himself of 
the fee in one undivided half of the premises, and by his warranty, 
must be considered as reserving and providing for the keeping 
open and extending to low water Poplar and Washington Streets 

as laid down on said plan, and that he is not entitled to partition 

in the manner he has prayed, unless he shows that it is agreeable 
to the parties to the deed, their heirs or assigns. They have an 

interest in the property to be kept for the purpose designated in 

the deed, and the petitioner has only an easement according to his 

contract. 
The petitioner can take nothing by his petition. As the parties 

have agreed, it must be dismissed, and the respondents recover 
their costs. 
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JOHN WILLIAMS vs. JoHN CoLE, and the BANGOR IN
SURANCE CoMPANY as Trustees. 

Where a quantity of potatoes were insured against the perils of the sea, " and 
against all other losses and misfortunes which shall come to the damage of 

the said potatoes to whic-h assurers are by the rules and customs of assur

ances in B, provided, that the said assurers shall not be liable for any partial 

loss on sugar, flax-seed, bread, tobacco anJ rice, unless the loss amount to 

seven per cent. on the whole aggregate value of such articles; nor for any 
partial loss on salt, grain, flax, fish, frnit, hides, skins, or other goods that 

are esteemed perishable in their own nature, unless it amount to seven per 

cent. on the whole aggregate value of such articles, and happen by strand
ing;" and where the potatoes were lost by perils of the sea, but not by 
stranding; it was held, that the assurers were liable. 

Potatoes come within the class of articles denominated perishable in their na
ture. 

THE only question wa~, whether the company should be charged 

on their answers, from which it appeared, that the defendant had 

insured at the office of the defendants, a quantity of potatoes 

against the perils of the sea, " and all other losses an<l misfortunes 

which have or shall come to the damage of the said potatoes or 

any part thereof to which assmers are liable by the rules and cus

toms of assurances in Bangor, provided, that the said assurers shall 
not be liable for any partial loss on sugar, flax-seed, bread, tobacco, 
and rice, unless the loss amount to seven per cent. on the whole 

aggregate value of such artides; nor for any partial loss on salt, 

grain, flax, fish, fruit, hides, skins, or other goods that are esteemed 

perishable in their own nature, unless it amount to seven per cent. 

on the whole aggregate value of such articles, and happen by 
stranding." The vessel in which the potatoes were shipped sailed 

from Frankfort for Baltimore, her port of destination, and arrived 

there; and when the hatches were opened, it was discovered, that 

the potatoes were entirely rotten, and the Mayor of the City order

ed the cargo to be carried below the fort, and the cargo thrown 

overboard. The company in the disclosure say, they do not admit 

the loss happened by the perils of the sea insured against in the 

policy, but annex an affidavit of the master of the vessel as part 

of their answer. The master therein states, "that he sailed from 

Frankfort in the State of .ltlaine, on the third day of November, 
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in the present year, laden with potatoes and spars in the schooner 

Tamerlane; that in consequence of heavy winds, he was carried 
into the gulph stream; that the wind and weather continuing very 

boisterous, the schooner sprang a leak, which damaged the cargo ; 
said schooner was bound to Brdtimore, but in consequence of stress 

of weather, was compelled to put into Hampton Roads." 
The case was argued in writing. 

Abbott, for the plaintiff, argued :-
1. The articles insured are not among the excepted or memo~ 

randum articles, and therefore the assured are entitled to recover. 

The words " other articles perishable in their own nature," are to 

be applied to articles of the same genus, as those mentioned as per

ishable in their own nature. 3 Caines, 110, in note; Ellery v. 
New Eng. Ins. Co. 8 Pick. 21 ; 1 Phillips on Ins. 492; Tucker 

v. Clisby, 12 Pick. 26. 
2. The loss was total. 3 B. Sf Pul. 474; 5 ~J. Sf Selw. 447; 

6 Cowen, 270; 9 B. Sf Cr. 411; 7 T. R. 222; 1 Wheat. 219; 
2 Phillips on Ins. 338. 

A. Gilman, for the trustees, contended, that goods perishable in 
their nature, of which character are potatoes, are not protected by 

this policy, " unless the loss amount to seven per cent. on the 
whole aggregate value of such articles, and happen by stranding. 
The loss then must happen by stranding, or the company are not 
liable. The answer does not show, that it so happened. The 
affidavit of the master, though made a part of the disclosure is 
not evidence of the facts. It is to have no more weight, than if 

offered on the trial of an action brought by Cole against the com

pany. J.llarshall on Ins. 616; 7 T. R. 158. 

The opinion of the Court was drawn up by 

EMERY J. - Upon this disclosure, we think the defendants, sued 

in that character, must be adjudged trustees. We do not think it 

necessary that the loss should occur by stranding. Although po
tatoes like other vegetables are in their nature perishable, yet a loss 

by the perils of the sea, independently of stranding may well arise. 
If such losses were not within such policies, the indemnity against 
such risks would be practically of little importance. 
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In the memorandum clause, where the exception is broad enough 
to include other losses, besides those arising from the inherent decay 
of the articles specified, the insurer is entitled to exemption from 
every risk plainly and explicitly included within the terms of the 
exemption. In this policy potatoes were not, by name, included 

in that exemption. 
The underwriter is not answerable for any partial loss on memo

randum articles, except for general average, unless there is a total 

loss of the whole of a particular species, whether the particular ar
ticle is shipped in bulk or in separate boxes or packages. 4 Wend. 
33. Here the cargo was so damaged by the perils of the sea, as to 
exist only in the shape of a nuisance. In such a case, the loss is 
total, without abandonment. 3 B. ~ P. 474; 5 M. SJ S. 447; 

3 Bingham N. C. 266, or 32 Eng. Com. Law Rep. 110, Roux 
v. Salvader. 

JoliN Russ ~ al. vs. ALLEN G1LMAN ~ al. 

The officer's return of an extent on land is fatally defective, and no title passes 
thereby, if it do not substantially state, that the appraisers were disinterested 
and discreet men, and freeholders within the County. And the mere return 
of "all of whom being reputable freeholders," is not a compliance with the 
requirements of the statute. 

The Court, in the exercise of their discretionary power to grant leave to 
amend, declined to permit an amendment, to remedy the defects, after the 

lapse of twenty-six years. 

WRIT of entry. The demandants are the heirs of George Ul
mer, who died in March, 1826, and claimed title in Ulmer, by virtue 
of the levy of an execution in his favor against one Henshaw, 
July 14, 1813. Henshaw's title was under a levy on the same 

premises, made on the same 14th of July, 1813, by virtue of an 

execution in his favor against one Holyoke. The officer's return 

on the execution against Holyoke, after stating the names of the 
appraisers, and by whom chosen, says, "all of whom being repu,.. 

VoL. 1v. 27 
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table freeholders; I have delivered possession," &c. His return 
on the execution, Ulmer v. Henshaw, states, after the names and 
choice of the appraisers, "all of whom being disinterested and dis
creet freeholders; I have delivered," &c. No part of the pro
ceedings on either execution shew the place of abode of the ap

praisers, or whether they lived within or without the county in 
which the land was situated. The defendants objected, that no es
tate passed by these returns. The demandants moved for leave 
for the officer to amend the returns on the executions, and offered 
to prove that the appraisers were disinterested and discreet free
holders within the county. No title of Holyoke was shown. The 

tenants claimed under a deed from the Commonwealth to Stetson, 

Lapish and French, dated March 2, 1802, by several mesne con
veyances. It was agreed, that the Court should enter such judg
ment, as the legal rights of the parties authorized or required. 

J. Williamson argued for the demandants, and cited 4 Kent, 429; 
5 Johns. R. 489; 6 Mass. R. 418; 15 ]}Jass. R. 549; 19 Johns. 

R. 55; 5 Johns. R. 489; 13 Johns. R. 289; 5 Johns. R. 327; 
6 Green!. 162; 13 Maine R. 11 I. 

Gilman ~ F. Allen argued for the tenants, and cited 14 Masr;. 
R. 20; 3 Mass. R. 523; 11 ]}Jass. R. 163; 7 Pick. 169; 6 
Greenl. 452; 1 Fairf 471. 

The opinion of the Court was by 

EMERY J. -The true question in this case is, whether the plain
tiffs or defendants have the better title to the premises defended. 

Notwithstanding the levy of Ulmer on the portion of the dwel

linghouse built by Holyoke, we do not discover in the report, 
that the building had, in Holyoke's hands, any character but that 

of personal property. The levy made by Henshaw against Holy

oke, and the levy by Ulmer against Henshaw, both effected on the 
14th day of July, 1813, might, if no objection could be introduced 
against them, have given a seizin to Ulmer, provided Holyoke and 
Henshaw had the legal title. Ulmer died about the 16th of March, 
1826. From the time of his levy to near the time of his death, 
he collected one third of the rent of the house which was on a lot 
of land in Bangor, 50 feet on Exchange Street, and 100 feet 

back. By the disclaimer, thirty feet only of the premises are in 
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controversy. If the testimony of William Rice were admitted, it 

would only prove, that about 1809, a dwellinghouse was built upon 

the premises, two thirds by Tflilliam Sf' Charles Rice, and one third 

by Holyoke. And that before and at the time of the levy, Abner 
Taylor occupied the house, and continued to occupy as tenant for 

one to one and a half years after the levy, and paid his rent two 

thirds to Rice, and one third to Holyoke, and to Ulmer's agent. 
We do not perceive, that this evidence would materially change 

the case. But Mr. Rice appears to be a warrantor to one of the 

defendants against persons claiming under said Rice. 
The defendant exhibited a title from the Commonwealth of Mas

sachusetts, dated March 2, 1802, to Stetson, French and Lapish. 
A deed dated February 20, 1815, from William Sf Charles Rice, 
to Nathaniel Freeman, conveying two thirds of the 30 feet in con

troversy. On the 2d of Sept. 1816, Stet.yon, French and Lapish 
convey to Call, Treat, and William Sf' Char/ts Rice. But Call had 

previously, on the 23d of June, 1815, conveyed all his interest in 

the land in question to William Rice and Charles Rice, " being, as 

the deed says, part of the lots I hold by bond from Stetson, La
pish and French, in common with the said William Sf' Charks, 
and Joseph Treat, with all the buildings, privileges and appurte

nances thereunto belonging." On the 11th of July, 1818, Treat 
conveyed his interest to William Sf' Charles Rice. The Rices on 

the 26th of Nov. I 819, conveyed one third of the contested estate 

to the defendant, Gilman, and to him the executors of the will of 

Freeman, conveyed the remaining two thirds of the thirty feet on 
the 1st of May, 1828; which made Gilman the owner of the 
whole thirty feet, unless the plaintiffs can hold by such title as they 

bring before us. One third of the thirty feet has passed by mesne 
conveyances, from said Gilman to Rice, the other defendant. No 
disseizin has intervened to prevent the operation of these deeds. 

The defendants insist, that to the validity of the return of the 

levy on the execution of Henshaw against Holyoke, there are fatal 

objections. The principal one is, that the return states, that the 

appraisers were reputable freeholders, but does not state, that they 

were disinterested and discreet freeholders of the then county of 

Hancock. And that in the return on the execution of Ulmer 
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against Henshaw, it is not stated, that the appraisers were freehold

ers of that county. 

Unless this be alleged in the return, we must adjudge the levy 

void. Because it is a rule of law, that when a statute title is at
tempted to be gained to real estate, every requisite of the statute 

must be substantially shewn in the return. The cases cited by the 

defendants and their counsel, fully sustain their objections. And 

we must Q\!Errule the motion to amend the return, at the distance 

of nearly 26 years. According to the agreement of the parties, 

judgment must be rendered for the defendants, 

PETER H. HESSELTINE S.,, al. vs. ANSEL SEAVEY. 

Since the statute of frauds the surrender of a lease can be proved only by deed 
or note in writing, or by act and operation of law. 

But in an action on a lease of a house for the term of one year at a stipulated 

rent, to be paid quarterly, it is competent to prove by parol evidence, that, 
before the expiration of the first quarter, tlie lessee removed from the house 
and that the lessor accepted the key from the lessee, an<l put in another ten

ant, who entered and remained in the house to the end of the term. And 
such proof furnishes a good defence to a claim on the lease for rent for the 
three last quarters. 

THE action was covenant broken, upon a duplicate lease under 

seal and executed by the parties, dated August 12, 1833. By the 

lease, the defendant was to occupy a house of the plaintiffs' in 

Bangor, for the term of one year from date, paying a certain rent 
therefor in quarterly payments. The substance of the pleadings 

are stated in the opinion of the Court. At the trial, the defendant 

called one Grant, as a witness, who testified, that about the middle 

of November, 1833, the defendant and one Advardis Shaw came 

into the store of the plaintiffs, where the witness then was, and 

that the defendant asked the plaintiffs, if they were going to take 

the lease back from him, and let Shaw have the house; that the 

plaintiffs replied, that thf'y were, and said that they had not the 

lease there, but would get the lease and give it up in a few days ; 
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that the defendant then gave the plaintiffs the key of the house, 

and that they took it and gave it to Shaw; and that the defendant 

had moved out of the house ten or twelve days before, and Shaw 
moved in three or four days after, and remained in eight or nine 

months. To the introduction of this testimony and its competency 

to prove the issue the plaintiffs objected. It appeared that the 

leases had not been given up, each retaining his own, without any 

appearance thereon of their having been cancelled. The payment 

of one quarter's rent was indorsed, as having been received Nov. 12, 

1833. There was testimony introduced to disprove the statement 

of Grant, and to support it. 

SHEPLEY J. presiding at the trial, hereupon instructed the jury, 

that if they were satisfied, that the testimony of Grant represented 

truly what took place between the parties, and that it took place 

before the close of the first quarter, it would be sufficient, to estab

lish the truth of the defendant's brief statement, and they would 

find for the defendant; but that if not so satisfied, they would find 

for the plaintiffs. 

The verdict was for the defendant, and the plaintiffs excepted. 

M. L. Appleton, for the plaintiffs, contended, that the express 

covenants of the defendant could not be discharged, or the lease 

surrendered, by mere verbal declarations without writing, or giving 
up the lease, or cancelling it. Statute of frauds, stat. I 82 I, c. 53, 
sec. 2; Co. Lit. 333; I Saund. 235, note 9; 6 East, 86; 9 B. 
Sf Cr. 288; 11 Wend. 616; 8 Cowen, 71; 2 Stark. Cas. 379; 
2 Camp. 103; 3 Stark. Ev. 996; Roberts on Frauds, 11 ; 5 

Grecnl. 381. The case before cited, from 9 Barn. Sf Cr. 288, 
defines what is a surrender by operation of law. This case is not 

of that character. 

Rogers and A. W. Paine, remarked, thii.t it would appear a little 

strange, if a landlord could have two independent tenants, not oc

cupying jointly, of the same building at the same time, and com

pel each to pay the full rent of the whole building. The law is 

not subject to this reproach. A contract under seal may be waived 

and another substituted for it by parol. If one tenant goes out 

with the assent of the landlord, and another comes in with his as

sent and occupies, the first is discharged from the payment of rent. 
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And this may be proved by parol, although the lease be under seal. 

Randall v. Rich, 11 Mass. R. 494; .Munroe v. Perkins, 9 Pick. 
298; 1 Ilar. Sr Gill, 308 ; 4 Dall. 134; 2 Wend. 561 ; 1 
Rawle, 435; 4 Cowen, 581 ; 7 Cowen, 48; 2 Stark. Ev. 591 ; 

3 Stark. Ev. 1518. 

The opinion of the Court was by 

SHEPLEY J. -Since the statute of frauds there is no doubt, that 

a surrender of a lease can be legally proved, only by deed or note 

in writing, or by act and operation of law. In this case, there was 

no proof of any deed or note in writing or of any fact, that would 

shew a surrender by act or operation of law. And that part of the 

defendant's brief statement, which alleges a surrender of the lease, 

cannot be regarded as legally proved. 

The brief statement proceeds further, and alleges, that the lessee 

quitted the premises, and "that thereupon, the said lessors leased 

the premises to one Advardis Shaw, who entered and continued 

to occupy the same during the whole term then to come." And 

the plaintiffs took issue upon tbis allegation of the defendant. The 
testimony was properly admitted to prove the facts thus put in 
issue by the parties. Whether if proved they would amount to a 

legal surrender, or what their effect might be would still be a ques
tion for the Court. 

The instructions did not place the exemption of the defendant 
from the further payment of rent upon the ground of a surrender 
of the lease, but upon the defendant's proof of the truth of his 
brief statement so far as it stated facts. And the question is, 

whether the facts proved discharged the defendant from the further 
payment of rent. 

The case of Randall v. Rich, 14 Mass. R. 494, so far as re
lates to the tenancy, was much like the present; and the Court 

stated several views, which might be taken of the transactions, by 

which the defendant would be discharged. One was, that the 

lessee might be regarded as ousted by the lessor. If the lessors as 

in this case, accept the key, and put in another tenant, who re

mains to the end of the term, they may well be regarded as having 
so conducted, that they cannot be permitted to deny, that they have 

ousted the lessee ; and in such case, no rent is recoverable. 

Exceptions overruled. 
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EBENEZER An AMS -cs. JOHN B. HILL Sr als. 

A contract made by one of five members of a committee, chosen by a parish 
to build a church, in the name of the whole, is not binding on the corpora
tion. 

And as such contract cannot be enforced against the corporation, the other 
party is not bound by it, 

A contract in writing made afterwards, and before the work was finished, with 

such other party by individual members of the corporation, wherein they 
agree to secure to him the payment of the amount of his contract, accord
ing to its terms, one half when he shall have completed the work, and the 

balance in sixty days thereafter, is not a collateral but an original promise. 

The labor performed in completing the work, is a sufficient consideration to 
sustain the promise. 

Wlrnre a contract has reference to another paper for its terms, the effect is the 

same, as if the words of the paper referred to, were inserted in the contract. 

Although the work may not be performed strictly within the time and accord
ing to the terms of the contract, yet if it be done under the eye of one of 
those contracting to pay therefor, and be accepted by those for whose benefit 
it was done, and for whom they acted in making the contract, it is a waiver 

of strict performance, and payment must be made in conformity with the 
contract. 

Any irregularity in the action is waived by a general submission thereof by 
rule of Court. 

DuRING the time that this action of assumpsit was pending in 

this Court, it was submitted to referees, who made a special report. 

On June Q4, 1836, a contract in writing was made, purporting to 
be a contract between the building cornmittr,e of St. Johns Church 
in Bangor, consisting of five persons, of whom the defendant, 

Hayes, was one, but it was sigrwd by the plaintiff, and by Hayes 
only. By the contract, the plaintiff undertook to lath and plaster 
the inside of the church and vestry, in a particular manner men

tioned, within thirty-three days of the date, for $ I 300, "one half 

to be paid when the work was completed, and the remainder in 

sixty days from that period." There was a stipulation in the agree

ment, that if the vestry should not be ready for plastering at the 

time, that payment should not be delayed for that cause for the 

work done, but only for the value of the work remaining. Wh<im 

this contract was thus executed, nearly one third of the work had 

been done by the plaintiff, and soon after, he objected to go on 
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with the work, unless he should have security given to him, that he 

should have his pay according to the contract. On the first day of 
July, following, the defendants executecl and delivered to the plain

tiff a writing in the following words. ""\Ve, the undersigned, do 

hereby agree to secure to Ebenezer Adams, the payment of the 
amount of bis contract for plastering the inside of St. Johns Church, 

according to the terms of said contract, that is, one half of the 

amount, $650, when he shall have completed the work, and the 
balance, $650, in sixty days thereafter. Bangor, July 1, 1836. 

J. B. Hill, Allen Haines, Charles Hayes." The plaintiff pro

ceeded with the work, and completed it, with the exception of the 
vestry which was not ready, on Sept. 20, 1836. It would seem 
from the report, that some small portion of the stucco work was 

defecti\•ely done, but that one of the defendants, a member of the 

building committee, had seen the whole progress of the work with

out objection, and that the members of the church, and building 
committee, had proceeded and made use of the church without re
monstrance or objection. · On Oct. 10, 1836, the plaintiff notified 
the defendants, that he had not been paid, and requested them to 

fulfil their contract, which they declined to do, and the suit was 
commenced the next day. The parties were all members of the 
corporation of St. Johns Church. The referees in Dec. 1837, 
awarded, that the plaintiff should recover $1300,02, if by law he is 
entitled to recover for the labor, which was performed on the church 
previous to July I, 1836, as well as what was done after the con
tract of the defendants was made. If the plaintiff is not entitled 
to recover for the labor done previous to July I, 1836, and may 
for what was done after that time, then they award, that he should 

recover $868, with costs of reference and costs of Court in either 

case. But if the plaintiff is not entitled to recover, then the de
fendants are to recover costs. 

Rogers and JU. L. Appleton, for the plaintiff, argued, that the 
report of the referees was conclusive as to every thing not specially 
referred to the Court by them. All objections to the form of the 
action, and prior proceedings, are thereby waived. Forseth v. 
Shaw, IO Jtlass. R. 253; Bixby v. Whitney, 5 Greenl. 192. 
The only question therefore, is, whether the defendants are lia

ble to pay for the whole or part of the work done on the church. 
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The plaintiff was not obliged to go on under the first agreement, 
because the corporation was not bound, as but one of five members 
of the building committee had signed the contract. Kupfer v. 
South Parish in Augusta, 12 Mass. R. 185. The defendants 

are not guarantors or sureties, but original promisors for sufficient 

consideration. Sumner v. Williams, 8 Mass. R. 200; Lent v. 

Padelford, IO Mass. R. 230; Forster v. Fuller, 6 Mass. R. 58; 
Chitty on Con. 7. But if the contract of the defendants were 

merely a guaranty, still as it was an absolute promise to pay a cer
tain sum at a stipulated time, unless paid by others, no notice was 

necessary. 2 Chitty's Rep. 463; Norton v. Eastman, 4 Greenl. 
526; Read v. Cutts, 7 Greenl. 186. The question whether the 
work was finished within the time, is not open to inquiry, but were it 
so, it was waived by the defendants, by one of the defendants who 
was of the building committee being present when the work was 

in performance, and by using the building without objection. Nel
son v. Milford, 7 Pick. 18; Hayden v. Madison, 7 Greenl. 76. 
The defendants are liable for the whole amount. Their contract 
refers to the contract as signed by Hayes, and embraces its terms, 

and by that the plaintiff was to be paid for the whole work. The 

Court will look to the motive and object of the parties. 2 Gill 
~ Johns. 382. 

J. Appleton argued for the defendants. This is a promise to 
pay in case of the failure of the corporation, and was so under
stood and treated by the parties. Theobald on Guar. <§, 1 ; Evans' 
Pothier, 365; Fell on Guar. 1; 3 C. 8r P. 131. Similar lan
guage has been held to be a guaranty. 16 Serg. 8r R. 79; 6 
Bingh. 94. Notice of non-payment should have been given, 
and demand made. 7 Peters, 120; 2 1-'Vatts, 128. And it should 

have been alleged and proved. 4 M. ~- Selw. 566; Oxford 
Bank v. Haynes, 8 Pick. 430; 9 Serg. 8r R. 202. A guaranty 
being a contract of suretyship, should be construed strictly. I 

Stark. Rep. 192; 5 Bing. 488; 2 Stark. Ev. 649; 9 Wheat. 
680. The contract is not binding, because there is no considera
tion proved, or apparent on the paper. Theobald on Guar. sec. 7, 

9, 10; 2 Gill 8r Johns. 64; 7 Har. 8r Johns. 409; 1 Gill 8r J. 
427; 3 Penns. Rep. 282; 14 Wend. 246; 7 Conn. Rep. 57; 3 

VoL. 1v. 28 
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Pick. 207. If the principal contract, which is the subject of the 
guaranty, is invalid, the guaranty is void. Theobald, sec. 2; Ev
ans' Pothier, 209. But if the contract was originally binding, the 
defendants are released, because the terms of the contract were not 

performed. 5 B. Sf' Cr. 269; 2 Vesey, 540; Theo. 162, 172; 
6 T. R. 200; 3: Merivale, 272. But if the plaintiff has any 

claim, it is not against the defendants under this contract, but only 
against the corporation on a quantum meruit. 7 Greenl. 77; 4 
Cowen, 564 ; 3 Com. L. Rep. 236. The surety cannot be 
charged beyond the terms of his contract, and is not here liable on 

the quantum meruit. 4 B. Sr P. 34; 4 Wash. C. C. Rep. 27; 

9 Wheat. 680 ; 6 T. R. 211 ; Jurist, No. 38, 438. 

The opinion of the Court was afterwards prepared by 

WESTON C. J. -The counsel for the defendants having waived 

all objection to the testimony, the facts of the case are settled by 

the report of the referees. By that it appears, that the instrument 
of June 24, 1836, was never an executed contract. It was mani
festly left incomplete. For although it was signed by the plaintiff, 
it had the signature of only one of the building committee of Saint 
Johns Church, of whom there were five. The corporation there
fore were not bound, even if the building committee had authority 
to enter into the contract. Kupfer Sf' al. v. The South Parish in 
Augusta, 12 Mass. R. 185. 

It would be unreasonable to hold the plaintiff bound by an in
strument, executed only by one of the contracting parties, when it 

is apparent, that the plaintiff understood that both were to be 

bound. The consideration for the promise on the part of the plain
tiff, ,vas the promise of the corporation, by their committee. That 
not having been effectually made, there was a failure of considera

tion. 

While the business was thus circumstanced, the plaintiff, as well 
he might, objected to going on with the work, unless he could be 
secure of his pay,, according to the contract. Thereupon the de

fendants, on the first day of July, one week after the date of the 

first instrument, agree under their hands, to secure to the plaintiff, 
the amount of his contract, for plastering the inside of the church, 
$650, being one half, to be paid "when he shall have completed 
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the work," and $650, being the balance, in sixty days thereafter. 
The terms used, are a direct promise to pay, at the times stipu

lated; for such is the effect of an agreement to secure payments, 

which no other party was bound to make. It was not then a col

lateral, but an original promise. The consideration expressed in 
the promise, was the completion of the work then going on. And 
although a portion of it had been done, the labor subsequently per

formed was a sufficient legal consideration to sustain the promise, 

which is precise in its terms, both as to the amount to be paid, and 
the times of payment. 

The promise of the defendants refers to the paper of June 24th, 
for the details of what the plaintiff was to do ; the effect of which 

is the same, as if they had been inserted in the paper of July. If 
that reference embraces also the time, within which the plaintiff 

was to complete the work, as perhaps it ought upon a just construc

tion, it is objected that there was a failure in point of time, and 

some slight defect in a part of the work. But it was all done un

der the eye of one of the defendants, and was accepted by those, 
for and with whom the defendants acted. And we are of opinion, 

that under the submission, the referees were well warranted in 
awarding to the plaintiff, whatever was in their judgment justly due 

to him for his entire services. As to any irregularity in the action, 
it was waived by the submission. Forseth v. Shaw, 10 Mass. R. 
253. The report is accepted ; and judgment is to be rendered 
thereon, for the larger sum awarded, and costs. 

lsRAEL HEALD vs. JoHN HonoDON. 

Under the resolve of March 17, 1835, in favor of certain officers and soldiers 
of the revolutionary war, the land granted is not to be considered as so " sur
veyed and laid out," as to entitle the holders of certificates to make their 
selection of lots, before the Surveyor General has made a return of his sur
vey into the Land Office. 

Tms was a special action on the case brought to recover dama
ges against the Land Agent of the State, for not assigning and con-
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veying to the plaintiff five lots of land, agreeably to a resolve io 

favor of certain revolutionary officers and soldiers, March 17, 1835. 

The parties agreed, that the townships specified in the resolve, were 

actually surveyed by the deputy surveyor, Dec. 3, 1835; the re

turn of the plan and field notes was made by the deputy to the 

Surveyor General, Dec. 23, 1835; and by him examined and re

turned into the land office in Augusta, Jan. 1, 1836. The plain
tiff had become the assignee of five certificates, granted by the 

Land Agent pursuant to that resolve, and on Dec. 12, 1835, gave 

the defendant written notice of the assignment of the certificates to 

him, and that he had selected certain lots described, and requested 

that a conveyance thereof might be made to him, and filed the 

notices in the land office at Bangor. At this time the plaintiff 
was informed by the Surveyor General, that no return of the survey 

of the township had been made to him. No selection of any lots 

had been previously made, nor had there been any assignment of 

the public lots. The defendant denied the right to make the selec

tion at that time, and refused to make the conveyance. A nonsuit 
or default was to be entered by the agreement, as the opinion of 

the Court should be. 

lUellen and A. W. Paine, for the plaintiff, cited the resolve of 
.March 17, 1835, in favor of certain officers and soldiers of the 

revolutionary war; stat. 1828, c. 393 ; stat. 1824, c. 280 ; and 
contended, that the plaintiff had a right to make the selection of 

his lots on the 12th of December, 1835; and that the Land Agent 

was bound by law to make the conveyance of those lots to the 

plaintiff. The law provides, that the selection of the lots may be 

made when the lots are sun•eyed and laid out. This was done. It 

was not necessary, that the plan should first be made, and returned 

into the land office. The survey and plan are different things. 

Ripley v. Berry, 5 Greenl. 24. 

F. Allen, for the defendant, and Hodgdon, pro se, contended, 

that the township could not be considered as surveyed and laid out, 
as the law requires, until all power of the Surveyor General over the 

survey was gone by a return into the land office. No selection of 
lots could legally be made until this was done, and until the public 

lots had been selected, as the law requires. These very lots might 
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have been selected as the public lots. The Agent would have 
violated his duty, to have suffered this attempt of the plaintiff, in 

fraud of the rights of others, to have been successful. 

The opinion of the Court was drawn up by 

SHEPLEY J.-By the act of the 20th of February, 1828, c. 
393, all former acts providing for the sale and settlement of the 
public lands are repealed. That act provides for the appointment 
of a Land Agent and prescribes his duties. He is to keep correct 
plans of the surveys ; may employ assistants, for whose conduct 
he is responsible ; and is authorized to execute deeds in behalf of 

the State, when the grantees have complied with the conditions of 
their grants. 

The act of the 18th of March 1830, c. 481, makes it his duty 
to select the lots reserved for public uses. The act of the 8th of 
March, 1832, c. 30, provides, that the Land Agent, instead of re
turning copies of the plans and field notes to the office of the Sec
retary of State, shall deposit them in a Land Office at Bangor, and 
the originals in the Land Office at Augusta. The resolve of the 
17th of JJ,Jarch, 1835, after making the grants under which the 

plaintiff claims, directs the Land Agent to cause the townships to 

be surveyed and laid out into lots ; and authorizes him to issue cer
tificates before the surveys shall be completed, which are to entitle 
the holders to a conveyance " whenever said land shall be survey
ed and laid out." It is made the duty of the Agent " to keep cor
rect plans of all surveys which shall be made as aforesaid, and to 
mark upon each lot the name of the person who shall first make 
choice of the same." The act of the 24th of the same JJlarch, 
c. 19~, provides for the appointment of a Surveyor General, whose 
duty it is to survey, superintend, and direct the surveying of the 

public lands, and he is authorized to employ assistants, for whose 

conduct he is responsible. By this act the whole duty in relation 

to the surveys is taken from the Agent and transferred to the Sur
veyor and his assistants. The fifth section provides, that no land 

shall be sold until all the land in the township has been surveyed 

and lotted ; and that the Surveyor General shall note upon his plans 

the growth, soil, streams, mill sites, and what roads may be neces-
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sary, and make return there0f, together with the field notes, to the 
Land Agent in three months after he shall have performed the same. 

Although the resolve requires the Land Agent to cause the sur
veys to be made, yet be must make them according to the laws of 

the State, and use such means to do it as the laws authorize. And 
after the appointment of a Surveyor General be must make them 
through him. The resolve speaks of a time when "the survey of 

said land shall be completed ;" and until that time certificates might 
issue; and after that time the holders are entitled to make their 
choice. Other acts also refer to the time when the lands are sur
veyed and lotted, as a period from which rights and duties are to 
be reckoned. The act of the 18th of March, 1830, provides, that 
the owners in certain cases within three months after the lands shall 
have been surveyed and lotted, shall give notice to the Land Agent 

to appoint a person, who, with one appointed by themselves, is to 
designate and note the lots reserved for public uses. And in case 

of their neglect for such a period the Land Agent alone may ap

point. 
When was it intended, that the lands should be considered as 

surveyed and lotted, so that the time should be certain when these 
various rights accrued to the parties interested ? The answer must 
be, whenever an official act has been performed, which makes the 
survey a matter of record, after which no change can be made by 
any public officer. This will be apparent, whether the language 
of the statutes, or the duties to be performed, are considered. The 
Surveyor General is made responsible for the acts of his assistants, 
and that implies the right to control and correct their proceedings. 

A plan is to be made and the information to be placed upon it is 

in some respects to depend upon his personal judgment. The 

power to alter and correct his opinions upon better information 
necessarily remains with him until his duties are finally completed, 

and his return is made according to law. If he should ascertain 
after his deputy has made a return to him, that no numbers were 
affixed to the lots in a whole range, could he be excused if he did 
not correct it, or vacate the whole survey ? If the language of the 
resolve be examined the Land Agent is required to mark upon each 
lot, on the plan of course, the name of the person choosing it, and 
this he could not do until it was returned to him, and the Surveyor 
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is not obliged to return for three months after he has made the sur

vey. Any attempt of the Land Agent to do it before, might have 

been entirely ineffectual, because the Surveyor General, for error 

detected, or other sufficient cause, might have changed the whole 

survey and allotment. 

If the Surveyor General were charged with wilful neglect or mis

conduct in making an erroneous plan and survey, could it be sustain

ed without proving, that he had given it his last and final official 

sanction by making his return as the law requires? It is all necessa

rily in fieri until that time. There must be a time before which 

alterations and correction of errors may be made, and after which 

none can be, by any officer whatever. And that time is necessarily 

fixed by the official act of return, when it becomes a record of the 

State. 

The selection was in this case made by the plaintiff before the 

deputy surveyor had made his return to his principal, and before 

his proceedings had any confirmation or official sanction. 

Plaintiff nonsuit. 
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PENOBSCOT BooM CORPORATION vs. WILLIAM P. 

LAMSON SJ' al. 

A counsellor or attorney at law, regularly admitted to practice, is not under 
the necessity of producing any special power of attorney to act for individu
als or corporations in Court; and his statement that he does represent a per

son or body corporate is sufficient. 

Corporations originating according to the rules of the common law, must be 
governed by it in their mode of organization, in the manner of exercising 
their powers, and in the nse of the capacities conferred; and when one 
claims its origin from such a source, its rules must be regarded in deciding 
upon its legal existence. 

But the legislature may create a corporation, not only without conforming to 
such rules, but in disregard of them; and when a corporation is thus created, 
its existence, powers, capacities, and the mode of exercising them, must de
pend upon the law creating it. 

The legislature have power to permit one person, or his successor, to exercise 
all the corporate powers, and to make his acts, when acting upon the subject 
matter of the corporation and within its sphere of action and grant of powers, 
the acts of the corporation. 

The grant of corporate powers to one person, and !,is associates and successors, 
does not require of such person, that he should take associates before the 
act can take effect, or corporate powers be exercised, but virtually confers 
on him alone the right to exercise all the corporate powers thereby granted. 

The acceptance of the charter may be presumed from the exercise of the cor
porate powers therein conferred. 

The dissolution of a corporation can take place on! y, either by an act of the 
legislature, where as in this State power is reserved for that purpose; or by 
a surrender of the charter which is accepted; or by a loss of all its mem
bers, or of an integral part, so that the exercise of corporate powers cannot 
be restored; or by forfeiture, which must be declared by judgment of court. 

In an action by a corporation, the defendant cannot take advantage of any 
abuse or misuse of the corporate powers, not applicable to the question in 
controversy ; or object that no mode of service, or of attachment, or means 
of redress or relief, is provided. 

Pleading the general issue, admits the legal existence, and competency of the 
corporation to bring the suit. 

Where the charter authorized the erection ofa boom, parol evidence is admis
sible to show that the boom was erected by the corporation. 

The act of incorporation provided, " that all logs rafted at said booms, or its 
branches, shall be measured, and their quantity ascertained by a person to 
be appointed by the surveyor general of Bangor, should such a surveyor be 
appointed, otherwise by a surveyor appointed by the selectmen of said 
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town." There was no act in existence, authorizing the appointment of a 
Surveyor General of Bangor, but one was soon after passed, authorizing the 
appointment of a Surveyor General for the county, to reside at Bangor, and 
an appointment was made under the act. It was held, that if the logs were 
measured by a person appointed by the Surveyor General of the county, al
though called a scaler of logs, instead of a surveyor, it was a sufficient com
pliance with this requirement of the act of incorporation. 

If a book or document be called for by a notice to produce it, and it be pro
duced, the mere notice does not make it evidence; but if the party giving 
the notice takes and inspects it, he takes it as testimony to be used by either 
party, if material to the issue. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre

siding. 

Assumpsit for boomage of logs, asserted to belong to the defend
ants. The writ was dated, December 21, 1835, the action was 
entered at January term, 1836, and continued to October term fol
lowing, when the defendants called for the right of the attorneys 

acting for the corporation to appear and act therefor. The Judge 
ruled, that it was unnecessary. The action came on for trial at 

January te:-m, 1837, when the general issue was pleaded, and a 
brief statement was filed, denying the existence of the corporation 

then or at any time ; alleging that the charter by and under which 

the plaintiffs claimed a corporate existence had been forfeited by 
non user; that there had been no organization under the same ; 
that it was dissolved by a total loss of all its members; and that it 
had never complied with the provisions of the act of its incorpora
tion by a total neglect to choose any officers under said act. To 
support the action, the act incorporating the Penobscot Boom Cor
poration, February 13, 1832, Spec. Laws, c. 236; a bill of sale 
from Rufus Dwinal, named in the act, to Samuel Veazie, dated 
February 17, 1832, conveying one half of the charter, booms, and 
property; and another bill of sale from Dwinal to Veazie, dated 
April 1, 1833, conveying the other half; were introduced. Also, 
a book called and offered as the records of the corporation, but not 

verified by the oath of any one ; " to the sufficiency of which, to 

prove the organization, as well as to the introduction of all the tes
timony offered by plaintiff, the defendants' counsel objected. The 

objection was overruled, and a part of the book was read to the 
jury. The defendants' counsel having called for the records." 

VoL. xv. 29 
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The charter and the bills of sale were copied into this book, and 
the following vote appeared therein. " Bangor, April 2, 1833. 
I, ,Samuel Veazie, being the only owner of the Penobscot Boom 
Corporation, have this day had a meeting of said corporation at my 
house, and appointed myself to the office of President of said cor
poration; and clerk of said meeting, with full powers to make all 

records, and to transact all business that may be necessary for car
rying said corporation into full effect, and to receive and collect all 
tolls that may be due from time to time, and pay all bills against 
said corporation, and to continue until some person is chosen or ap

pointed in my stead. A true record. Attest, Samuel Veazie, 
Clerk." The plaintiff then proved, that the logs were surveyed in 

the boom by Davis and Young, scalers, appointed by the Surveyor 
General of the county of Penobscot, under the statute of March 
2, 1833, Spec. Laws, c. 373. Young also testified, that he took 
charge of the boom in the spring of 1833, and had retained it 

since; that a large amount had been expended on the boom by 
Veazie ; and that the witness is the general agent of Veazie at 
Oldtown, and drew on him for money and paid him money re
ceived for boomage, and knew nothing of the corporation of his 
own knowledge. It was proved that the boom was erected in the 
spring of 1832, under the direction of Dwinal, and has been in 
operation ever since. The defendants requested the Court to order 
a nonsuit, but the Jmlge refused. The defendants then proved, 
that the boom, when full, prevented the free passage of rafts and 
logs. The counsel for the defendants, requested the Judge to in
struct the jury, that there was no such corporation as alleged; that 

there was no vote or direction of the Penobscot Boom Corporation, 
at any regular meeting of the corporation, authorizing the erection 
of the boom; and that the action was not maintainable. The 

Judge did not thus instruct them, but directed them to inquire, if 
the evidence submitted to them proved the existence of such a 
corporation as is named in the writ; and if not, they would return 
a verd.ict for the defendants. But if such corporation had been 
proved, it not being denied, that the sum claimed in this action was 
due, if the contents of the logs had been legally ascertained, they 
would find for the plaintiff. They were also directed to inquire, if 
the boom had been erected and continued by authority of the Pe-
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nobscot Boom Corporation. The jury returned a verdict for the 
plaintiff, and being inquired of at the request of the counsel for 
the defendants, stated that they found the boom to have been erect
ed and continued by the authority of the Penobscot Boom Corpo
ration. The defendants excepted. 

Rogers and J. Appleton, for the defendants, argued in support 
of the grounds taken at the trial. They contended, that the de
fendants might show that the plaintiff had no corporate existence, 
either under the general issue, or by plea in abatement. But here 
the non-existence appears from the plaintiffs' own showing, and 
when that appears to the Court from its own evidence, it is a fatal 
defect at any time. They cited on this point, 19 Johns. R. 300; 

2 Cowen, 378; 11 Mass. R. 25, 119; 5 Pick. 238; 14 Mass. 
R. 240; 1 B. ~ P. 43; 1 Saund. 340; 6 N. H. Rep. 199; 4 
Peters, 480; Angel Sf- Ames on Corp. 382; 6 Wheat. 260; 16 
~lass. R. 245 ; 3 Fairf 15; 1 Dane, 464, sec. 25; 7 Conn. R. 
219; · 3 Mass. R. 364; 8 Pick. 90; 4 Burr. 2200; 3 T. R. 
240. This is neither a corporation sole nor aggregate. Not sole, 
because the charter was to Dwinal and his associates, mere private 
persons. And is not aggregate corporation, because it has not the 
powers of one and has not organized as such. 1 Bae. Ab. Corp. 
A; Angel~ Ames, 19,275; 10 Mass. R. 91; 5 Mass. R. 362; 
10 Mass. R. 343 ; 14 Mass. R. 132. That the lumber should 
have been surveyed, in the manner pointed out by the statute, as a 
prerequisite to the plaintiff's right to recover. The persons who 
surveyed the logs, were not appointed by the "Surveyor General of 
Bangor," as the charter prescribes, and they were scalers, and not 
surveyors. 7 Greenl. 480; 17 Mass. R. 258; American Jurist, 
No. 26, 379. The books were improperly admitted in evidence. 
6 Binney, 416; 14 Mass. R. 180. 

A. G. Jewett, for the plaintiffs. The party waives all right to 
call for power of the counsel to appear, unless the call is made the 
first term. C. C. Plea.<1 Rule, 6. This is a mere discretionary 
act, and not the subject of exceptions. 3 Greenl. 216. And 

there is no difference in this respect, between corporations and in
dividuals. 9 Wheat. 738. The legal existence of the plaintiffs, 
as a corporation, cannot be denied, but by plea in abatement. 3 
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Fairf. 382; 4 Mason, 436; 1 Sumner, 578; 1 Peters, 450; 10 
Mass. R. 91,361; 3 Wend. 291; 12 Wheat. 64; 7 Pick. 371. 
The defendants have treate<l the plaintiffs as a corporation in con
tracting a debt to them, and it is too late to deny it, when called on 
for payment. 8 Green!. 365; 2 Pairf. 227. No advantage can 

be taken of any non user in a collateral action. It is a business 

solely between the corporation and the State. When the charter 

is taken away from them, all duties, as well as all powers cease. 2 

Kent, 312; 5 Johns. Ch. R. 366; 6 B. Sf Cr. 703; 9 Cranch, 
51; 8 Wend. 652; 4 Paige, 481; 5 Mass. R. 230; 4 Gill Sf 
Johns. 121 ; 6 Cowen, 23; I Hall, 198. A solemn vote of the 
corporation to that effect will not dissolve it. 14 Pick. 68. The 

survey was in the manner provided by law, and that is. all the 

charter could have intended. The reference in it was to. an act, 
not in existence, and which never did exist in name, though it did 

in substance. 7 Green!. 474. If a party calls for books, he 
makes them evidence. I Carr. Sf Payne, 8; 5 Esp. R. 235; 4 
Esp. R. 21. 

The opinion of the Court was drawn up by 

SHEPLEY J. - When one person professes to represent another, 
or a body corporate, he should exhibit his authority ; and attorneys, 
according to the practice of many courts, appear by warrant of at
torney; but in our practice, where the law recognizes certain per
sons as officers of the court, and entitled as such to represent oth
ers, as an official duty, no such warrants have been required; and 
the statement of the attorney, that he does represent a person, 

or body corporate, has been deemed sufficient. Should he abuse 

such power, he may be deprived of his pri,·ilege, and be subjected 

to an action for damages by the party injured. The sixth rule of 
the Court of Common Pleas requires no more than such a state

ment by the attorney, and it would seem, that by the rule, the 

court may give him leave to appear without requiring such state
ment. The objection having been overruled, the court must be 
regarded as having granted such leave, if it were necessary. No 
such rule exists in this court. The Supreme Court of the United 
States appears to entertain this opinion respecting the rights of at
torneys to represent others, according to_ our practice. .Marshall 



JULY TERM, 1839. 229 

Penobscot Boom Corporation v. Lamson. 

Ch. J. says, "certain gentlemen, first licensed by government, are 
admitted, by order of court, to stand at the bar, with a general ca
pacity to represent all the suitors in the court. The appearance of 
any one of these gentlemen in a cause, has always been received 

as evidence of his authority ; and no additional evidence, so far as 

we are informed, has ever been required. This practice, we be
lieve, has existed from the first establishment of our courts, and no 
departure from it has been made in those of any State, or of the 

Union. This universal and familiar practice, then, of permitting 

gentlemen of the profession to appear, without producing a warrant 
of attorney, forms a rule, which is as applicable in reason to their 
appearance for a corporation as for a natural person." Osborn v. 
United States Bank, 9 Wheat. 738. 

The existence of such a corporate body is denied, and it is said 
that it does not come within the legal description of a corporation, 
either sole or aggregate, as defined by any code of laws. Corpor
ations originating according to the rules of the common law, must 
be governed by it in their mode of organization, in the manner of 

exercising their powers, and in the use of the capacities conferred. 
And when one claims its origin from such a source, its rules must 
be regarded in deciding upon its legal existence. The legislature 
may however create a corporation, not only without conforming to 
such rules, but in disregard of them; and when a corporation is 
thus created, its existence, powers, capacities, and the mode of ex
ercising them, must depend upon the law of its creation. It was 
the pleasure of the legislature in this case to create a corporate 
body, without requiring a conformity to the usual mode of organ
ization known to the law. The grant is to one person, who was at 
liberty to associate others, or to have a succession without it. No 
provision is made for a division of the property allowed to be held 
into shares, or for the call of any meeting, or the choice of a clerk, 
or any other officer, or the keeping of any records, or any mode of 
organization. And yet many important powers and privileges are 
granted with an evident design to permit their exercise. The grant 
being to one person and without any such provisions, the inference 
necessarily is, that it was the intention of the legislature to permit 
that one person or his successor to exercise all the corporate powers, 
and to make his acts, when acting upon the subject matter of the 
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corporation and within its sphere of action and grant of power, 

the acts of the corporation. There does not appear to be any 
other mode of carrying into effect the intention of the legislature. 

And if there are doubts, whether the person controlling the corpor

ation has acted in behalf of the corporation, they are necessarily 

to be stilved by proof. And if any evils have arisen or shall arise 

from any proceedings under the act, the legislature may provide a 

remedy. The answer to the arguments against its existence arising 

from a want of organization and choice of officers is, that the act 
requires them. In the case of Day v. Stetson, 8 Greenl. 365, 

where a charter was granted to one, and provision was made for tak

ing associates and calling a meeting of them, it was deC'ided, that 

it was a condition subsequent, and that the neglect would not pre
vent the act taking effect, or the exercise of the powers granted by 

it. The case finds, that " it was proved that the boom was erected 

under the direction of R. Dwinal, and went into operation in the 

spring of 1832, and continued so ever since;" and this sufficiently 

proves the acceptance of the act of incorporation, for it could not 
be lawfully done but by virtue of the act, and the presumption of 
law is, that one acts lawfully when he may do so by a special grant 

of authority for that purpose. There is not the same finding in all 
the other cases, but there is sufficient testimony to prove that the 
boom was erected, and that it has been maintained by the one pro
fessing to own the franchise and to act under it. And the accept

ance may be presumed from the exercise of the corporate powers. 
Bank of the United States v. Dandridge, 12 Wheat. 71; Trott 
v. Warren, 2 Fairf. 227. And the act of incorporation, with 

proof of the exercise of the corporate powers since 1832, was suf
ficient evidence of the existence of the corporation. Utica Ins. 
Co. v. Caldwell, 3 Wend. 296; Day v. Stetson, 8 Greenl. 365. 

There being no provision for the call of any meeting, or for the 
choice of any officers, when a sale of part of the franchise to Vea
zie required some evidence of the assent of two minds to perform 
a corporate act, there might be more difficulty in proving the acts 
of the corporation, but it is not perceived, that the mode of proof 
would be changed. 

It is contended also, that if the corporation has existed, it has 
been dissolved. In what manner corporations may be dissolved, 
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and what will not operate as a dissolution, has been determined in 

many decided cases. A corporation will not be dissolved by a sale 

of the franchise ; or of all the corporate property and a settlement 
of all its concerns and a d:vision of the surplus ; or by a cessation 

of all corporate acts ; or by any neglect of corporate duty ; or any 

abuse of corporate powers ; or by doing acts which cause a for

feiture of the charter, without a judgment declaring such forfeiture. 

Such dissolution can take place only, I. by an act of the legisla

ture, where, as in this State, power is reserved for that purpose; 

2. by a surrender, which is accepted, of the charter; 3. by a loss 

of all its members, or of an integral part, so that the exercise of 

corporate functions cannot be restored ; 4. by forfeiture, which 

must be declared by judgment of court. Shee v. Bloom, 5 Johns. 

Ch. R. 367; Trustees of Vernon Society v. Hills, 6 Cowen, 23; 
Bank of Niagara v. Johnson, 8 Wend. 645; Wilde v. Jenkins, 4 
Paige, 481; Canal Company v. Rail Road Company, 4 Gill Sf 
Johns. 121 ; Russell v. McLcllan, 14 Pick. 63 ; Revere v. Bos
ton Copper Company, 15 Pick. 351 ; Porter v. Kendall, 6 B. Sf 
C. 703; 2 Kent, 312. 

Nor can a defendant take advantage of any abuse or misuse of 

the corporate powers, or object, that no mode of service, or of at

tachment, or means of redress or relief is provided: This would 
prove an oversight in the legislation, which ought to require imme
diate attention ; but it does not excuse a defendant from a perform

ance of his duty, that the legislature has not provided for his ob
taining redress for an injury, which he has suffered. As it appears 

to be important to have a decision upon the rights of this corpora
tion these objections have been considered, although this defendant, 

according to our practice, is not in a position to call for proof of 

the existence of the corporation, not having pleaded it in abate

ment. Trustees in Dutton v. Kendrick, 3 Fairf. 384. 

It will be perceived, that in speaking of the acceptance of the 

act of incorporation the objection that the boom is not owned by 

the corporation, has in substance been answered. The legal infer

ence is, that the money which was expended by the owner of the 

charter was expended under it, and that the boom thereby became 

corporate property. The evidence confirms this presumption. 

The person who expended the money, could not be permitted to 
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say, that he had not acted legally by virtue of the authority grant
ed, but had placed a nuisance in the river. Tbe jury were author

ized to find, that it was erected by the corporation, and parol proof 

might for this purpose, be admitted. 12 Wheat. 70. The corpor

ation may not have acquired the title, and probably has not to any 
real estate; but this is not required by the act; the right of use is 

all that is necessary, although the act allows the title to be acquired. 

Another objection is, that the logs were not surveyed as the act 
of incorporation requires. The ninth section of the act provides, 

" that all logs rafted at said booms, or its branches, shall be meas
ured, and their quantity ascertained by a person to be appointed by 
the Surveyor General of Bangor, should such a surveyor be ap

pointed, otherwise by a surveyor appointed by the selectmen of 
said town." The act of .March 2, 1833, provides for the appoint
ment of a Surveyor General for the county, "who shall make his 

residence in Bangor;" and no other Surveyor General of lumber 
has been provided for or appointed. The act of incorporation had 

reference to a future Surveyor General as an officer to be created, 
and it designated him as tbe Surveyor General of Bangor, and 
when in the following year provision was made for such an officer, 
whose powers extended over the whole county, it is said that he is 
not the officer designated. It would scarcely be expected that the 
legislature, looking to the creation of a new office by a future legis
lature, should be able to refer to it by the exact definition, which 
might be adopted. The intention of the legislature is rather to be 
regarded, than any slight difference in the name of the officer. 

That intention must have been to obtain the advantage of the su

perior knowledge and skill to be expected from a Surveyor General 
in the appointment, and the uniformity of survey, which would re
sult from it. This object would be equally secured whether he 
should be called Surveyor General of the county, or of Bangor; 
and any advantages of local knowledge to be expected from a resi
dence in Bangor were also secured. The act of incorporation, 
and the act providing for the office, both in substance apply to the 
same officer, and the difference is rather in the description of the 
same Surveyor General, than as denoting a difference of title. The 
intention of the legislature will be fully answered by considering 

the description as comprehending such Surveyor General, as should 
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reside and perform bis duties in Bangor. To the objection, that 
"scalers, and not surveyors were appointed," the answer is, that 
the act of incorporation does not require the appointment of survey
ors, but only that the "logs shall be measured by a person to be 
appointed by the Surveyor General of Bangor;" and it is imma
terial by what name he may be called. 

The introduction of what was called the " book of records," was 
objected to, and the case finds, that the records were called for by 
defendants' counsel, but it does not find, that the counsel received 
or inspected any such book, until after his objection to its introduc
tion bad been overruled, and the book admitted. The rule is, that 

if a book or document be called for by a notice to produce it, and it 
be produced, the mere notice does not make it evidence; but if the 

party giving the notice, takes and inspects it, he takes it as testi
mony, and it may be used, if material to the issue. Sayer- v. 
Kitchen, 1 :&p. R. 210; Johnson v. Gilson, 4 Esp. R. 21 ; 
Wharam v. Routledge, 5 Esp. R. 235; Wilson v. Bowie, _l C. 
Sj- P. 8. Upon the view which bas been taken of this case, the 

book was wholly immaterial. 
Exceptions overruled. 

PENOBSCOT BooM CoRPORATION vs. CusHING BAKER. 

In an action for boomage of logs, on an account annexed to the writ, if an 
amendment be allowed at tbe Court of Common Pleas, permitting the :filing 
of a count for money had and received, it will be presumed to be for the 
same cat1se of action, unless the exceptions.show to the contrary.· 

Whe.re a statute gives a corporation a certain sum per thousand feet on all 

logs "boomed, rafted and secured," and gives a lien on the logs therefor, 
an action can be maintained for the boomage against any one making an ex
press promise to pay for the same before the logs are delivered, or by whose 

order the logs were delivered to and received from the boom. 

'l'Vlien the logs are rafted and well secured the right to receive boomage accrues, 
and is not taken away, if some of them be lost without any neglect or care
lessness of the corporation. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre~ 
siding. 

VOL. IV. 30 
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The same questions were raised in this case, as in the preceding 

action. In this case, which was assumpsit on an account annexed 

for boomage of logs, in addition to the facts in that case, the 

plaintiff moved for leave to file a count for money had and re
ceived. This was opposed by the defendant, but permitted by the 
Court. The second objection made by the defendant, the facts in 

relation to it, and the instructions given, appear in the opinion of 

the Court. The same remark will apply to the third objection. 
The verdict was for the corporation, and the defendant excepted. 

Rogers and J. Appleton, for defendant. 

A. G. Jewett, for plaintiff: 

The opinion of the Court was by 

SHEPLEY J. -The most important questions presented in this bill 

of exceptions, have been decided in the case between the same cor
poration and Lamson, ante p. 221. The others are, first, the amend

ment, by permitting a count for money had and received to be filed. 

The eighth rule of that court allows amendments for the same 

cause of action in the discretion of the Court, and it having been 
allowed and nothing appearing to the contrary, it is presumed to be 
for the same cause of action. 

The second objection taken is, that the defendant was not liable 

to pay the toll, he being mortgagee of the logs and not in posses

sion. The whole evidence tending to prove his title and the char

acter of it, and tending to prove an express promise to pay was 
submitted to the jury with instructions, " that if they found the logs 
to have been the property of the defendant, and that they had been 

delivered to, and received from the boom by him or his order with

out first paying toll or boomage, he would be liable for the same in 

this action; that if they found, that the defendant promised to pay 
boomago and the logs had been delivered in pursuance of the pro

mise, the defendant: would be liable." Whether the first clause of 

these instructions might not lie liable to just complaint, coming from 

the other party need not now be considered ; Lut the defendant 
surely has no right to complain of them. Under such instructions, 

it was not material, when the toll accrued, for the plaintiff could 
not recover without proving an express promise, or that the logs 
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were both delivered to and received from the boom by the defend
ant's order. 

A third objection is, that the defendant was not liable for the toll 
upon the logs which were lost. The only testimony to prove a loss 
is that of a witness, who states, that the defendant "was shewn one 

raft, that within a week or fortnight after, his brother called on him 
and said he could not find the logs, that they were taken away by 

some one, and he could not find them, and that it would be hard for 
him to pay the boomage." Upon the logs being rafted they are to 
be secured below the boom, and the corporation is liable for losses 

happening by its neglect or carelessness. But when rafted and 

well secured, the logs may be taken away, or lost without such 
fault, and in such case the owner is equally liable for the toll, as 
for that on other logs. There is no evidence that the logs were 

lost through any neglect or carelessness of the corporation, and the 

judge was therefore correct in declining to comply with the eighth 

request. 
Exceptions overruled. 

PENOBSCOT BooM CORPORATION vs. IRA w ADLEIGH 

Ff al. 
SAME vs. SAME, 

In an action for the recovery of boomage on a quantity of logs, evidence that 
the defendant had lost other logs which had come into the boom in the same 
season, but in a different lot or parcol, through the neglect of the plaintiffs, 
is inadmissible. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. 
presiding. 

The distinction between this case and that of same plaintiffs v. 

Lamson, ante p. 224, will be sufficiently understood from the opin

ion of the Court. 

Rogers argued for the defendants, and cited Taft v. Montague, 
14 Mass. R. 282. 
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A. G. Jewett, for the plaintiffs, said, that the demand sued for, 
and that for which a set-off is claimed, are entirely distinct, and 
relate to different descriptions of logs, coming to the boom, at a 
different time. The claim set up is to recover damages for an in-, 

jury done, and is not the subject of set-off. The case 'has been 
decided in principle, in Prop. Side Booms v. Weld, 6 Greenl. 105. 

The opinion of the Court was by 

SHEPLEY J. -The principal questions ansmg in .these cases 
· have been decided in the case of the same corporation v~- Lamson. 

The only remaining point insisted upon at the argument relates to 
the exclusion of the testimony offered to prove, that through the 
neglect of the corporation the defendants had suffered by .the. loss 
of other "logs which had come into the boom during the same 
season." This evidence was rejected, because it did not apply to 
the same lot or parcel of logs for the toll of which the suit was 

brought. 
-The general rule, without noticing the limitations, is, that when 

one is called upon to pay for services performed, he may defend 
himself by shewing that through the fault of the other party he 
has derived no benefit from them. But it does not embrace a case 
where the ~ervice has been faithfully perfonned upon the matter in 
suit, and the defendant bas suffered loss through the neglect or mis
c:'onduct of the plaintiff in relation to other n1atters not in suit. 
The plaintiff could never be expected to come prepared to try 
questions not arising out of the matter then in controversy. To 
permit such a defence would not only operate as a surprise upon the 
plainti_ff, but would bring into that controversy matters having no 
connexion with it. Such a claim for uncertain damages could not 
have been filed in set-off. Austin v. Foster, 7 Pick. 345; Ad
ams v. JJ,Janning, 17 Mass. R. 178. 

The other questions, having been decided in other cases, are not · 
noticed here. 

Exc_eptions overruled. 
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PENOBSCOT BooM CORPORATION vs. BARZILLAI 

BROWN, 

Where a witness is not present, :rncl the other cvidcucc in the case makes it 
appear that he might lrnve been a material witness, testimony to show that 
such witness was aLscnt from the State, and could not be obtained, is admis

sible. 

In an action by a corporation to recover payment for the boomage of logs, ev

idence that in<li vidnal members of the corporntion had brought an action in 

their own names against a third person, under a liability similar to that of 

the defendants, is irrelative and inadmissible. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre

siding. 
The main questions in this case were similar to those between the 

same plaintiff and Lamson, ante p. 224. The facts bearing upon the 
objection to the admission of testimony, are stated in the opinion of 
the Court. The exceptions make this statement in regard to the 
writ. The defendant offered in evidence a writ, Dwinal and 
Veazie v. Charles Fiske, dated Sept. 22, 1834, returnable to the 
next term of the Court of Common Pleas, claiming of :Piske 
$107,66 for boomage of logs for the year 1832. This was ob
jected to by the plaintiffs' counsel, and it not appearing to the 
Court, that Veazie ever consented to, or authorized, or knew of the 
suit, it was not received in evidence. 

Rogers, for the defendant. 

A. G. Jewett, for the plaintiff. 

The opinion of the Court was by 

SHEPLEY J. -The exceptions taken in this case, which have 
not been decided in the case against Lamson, relate to the admis

sion of the testimony of Greely, to portions of that of Young, and 

to the exclusion of the copy of the writ, Dwinal and Veazie v. 
Charles Fiske. The testimony of Greely appears to have been 

introduced to prove, that Hunnewell, who measured the logs, was 

absent from the State, for the purpose of enabling the plaintiff to 

introduce his survey book, or some other secondary evidence ; but 
when the book was offered, it was not admitted, nor any other tes
timony, which could not have been legally admitted without it. It 
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could have had no other influence than to account for the absence 
of such testimony as might otherwise have been expected. 

The testimony of Young upon the same subject was confined to 
facts within his own knowledge and so far as it might tend to prove 

the quantity of logs and amount of toll was not liable to any objection. 

The testimony does not appear to have been of a character to be 
very satisfactory, but any defect might have been supplied by other 

testimony not reported ; and the question here is not upon the 
effect of the testimony, but whether it was legally admitted. 

The writ against Fiske does not appear to relate to the matter 

in contest between these parties, and it could have had no influence 
upon the question respecting the existence of the corporation, or 
upon any other question reserved, and it was therefore properly ex
cluded. 

Exceptions overruled. 

JAMES P. STONE vs. CALVIN OSGOOD. 

The temporary residence of a citizen, liable to do militia duty, in a town 
wherein he is not domiciled, merely for the purpose of attending school, 
does not subject him to enrolment in that town, or to the performance of 
militia duty therein. 

Tms was a writ of error brought to reverse a judgment of the 
Municipal Court of the city of Bangor. The original action was 

brought by Osgood as clerk of a company of militia, to recover a 

fine for non-appearance at a company training. The question was 
whether Stone at the time, May 3, 1836, was or was not liable to 

militia duty in Bangor. From the facts proved at the trial, it ap
peared, that Stone was a native of Salem, Massachusetts, where his 
father still resides; that he came to Bangor in June, 1835, and at
tended to academical studies at the classical school there; that he be
came twenty-one years of age in .March, 1836, and was enrolled as 

a private in the company on April 26, 1836, was warned the next 
day to attend the training, and that he did not attend. On the day 
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following the warning, the vacation at the school commenced, and 
Stone returned to Salcrr., and there spent the vacation, as was his 
usual custom, and at the commencement of the next term, return
ed to Bangor, and attended the school. His return was after the 
training, but before the expiration of twenty days after it, and no 
excuse was offered. There are two vacations in the classical school, 
of five and six weeks, one commencing in April, and the other in 
August. Stone had always resided with his father at Salem prior 
to his coming to Bangor, and came there by his father's direction, 
and was supported by his father at Bangor, spending the term 
time there, and the vacations at Salem. Stone offered his father as 
a witness, and proposed to prove by him, that he sent the son to 
Bangor to attend academical pursuits, and still considered his son's 
residence at Salem, and that the son was sent to Bangor for a 
temporary purpose only, to attend school, and that he still supports 
the son, and considers him under his care. This testimony was re
jected, and judgment was rendered in favor of the Clerk. 

The errors assigned, were, 1. Because the Judge rejected the 
testimony. 2. Because on the whole facts proved, judgment was 
rendered for the then plaintifi~ when it should have been for the 
defendant. 

The writ of error was argued in writing, by Abbott 8r Wake
field, for the plaintiff in error, and by D. T. Jewett, for the origi
nal plaintiff. 

The counsel for Stone argued in support of these propositions. 
1. The plaintiff in error had no legal residence within the Lounds 

of the company of which the plaintiff was clerk, at the time he 
was enrolled therein. U. S. 111ilitia Act, May 8, 1792, sec. 1 ; 
Story's Conflict of Laws, 42, sec. 44; 1 Binney, 351, note; 
Cutts v. Haskins, 9 Mass. R. 43 ; Granby v. Amherst, 7 Mass. 

R. I; Turner v. Buck.field, 3 Green[. 229; Knox v. Waldobo

rougli, 3 Greenl. 455; Parsonsfield v. Kennebunkport, 4 Green[. 

47; Harvard College v. Gore, 5 Pick. 370; Commonwealth v. 

Walker, 4 Mass. R. 556. 
~- If the position is established, that the plaintiff in error had 

only a temporary residence in Bangor, he was not liable to be en
rolled and to do military duty there. Commonwealth v. Walker, 4 
Mass. R. 556; Commomvcaltli v. Swan, 1 Pick. 194; Shattuck 
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v. Maynard, 3 N. B. Rep. 123; Commonwealth v. Douglass, 17 
.Mass. R. 49. 

3.-There is no evidence of any enrolment of the plaintiff iii 

error at any time or place, until .the day previous to the warni11g; 
and no person is liable to perform militia duty until after he ·shall 

have been enrolled six months. 

D. T. Jewett, for Osgood, contended that the United States. 
militia law does not require a citizen· to have a legal. residence, a 

settlement in a place before he can be required to perform militia 

duty. -Its words are "every citizen who shall reside;'' &c .. "~ho 
shall come to reside," and hence it has always been held, that a 
laborer who comes to work but a few months in a place.is liable to 

militia duty in the town where be so resid~s. The cases cited for 
the plaintiff in error are principally pauper ·cases, and have here no 

application, and the others are predicated upon .a stat~ of facts en
tirely different from this. This is the case of a man twenty-one 
year;:; of age, coming to reside in· Bangor, and the nature of his 

occupation, be it that of a student, or a laborer, can make no dif
ference. And this was the understanding of our legislature; The 

militia acts of 1834,-~ 5, and of 1836, ~ 7, and of 1837, -~ 6, 
show the construction put on the United States law by the legis.: 
lature of the State. The last act is merely declaratory of what 
was the· fair construction of the other acts. 

The fact, that after the warning Stone went to visit his friends) 
and was absent at the training, is µiere matter of excuse, and that 
should have been made before the expiration of the twenty days. 

'J'ribou v. Reynolds, 1 Greenl. 408. The age of Stone, in the 
absence of all other testimony, is sufficient to authorize. the conclu
sion, that he had once been enrolled six m0nths previously, ·and 

that is all to which he was entitled. Haynes v. Jenks, 2 Pick. 
172. 

The opinion of the Court was by 

WESTON C. J. -By the constitution of the United States, 
Congress has power to provide for organizing, arming and disciplin

ing the militia. This power was exercised in 11iay, 1792, and the 

act of Congress then passed, has been inserted in . the general re
vision of the laws, in relation to the militia. In the first section, 
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Congress has determined, who shall be liable to do military duty, 

how and where they shall be enrolled, and with what arms and equip

ments, they shall be provided. And it makes provision further for 

the enrolment of every such citizen, who may, from time to time, 

come to reside within the bounds of any company, by the com

manding officer thereof. This part of the statute has received, in 

Massachusetts, a judicial construction, both before and since our 

separation. And it has there been held, that the temporary ab
sence of a citizen, liable to do military duty, from the place of his 
domicil, not only left his enrolment there in full force, but that he 

was not liable to enrolment in the place of his temporary residence. 

Commonwealth v. Walker, 4 .Mass. R. 556; Commonwealth v. 
Swan, I Pick. 194. We refer to those cases, as giving, in our 

judgment, a just exposition of the law. 
And we are of opinion, from the facts stated, that at the time of 

the delinquency charged, the domicil of the plaintiff in error was at 

Salem; and that his residence at Bangor was temporary only, at 

the time of his enrolment there. It results, that he is not liable to 

the fine sought to be recovered in this action. 
Judgment reversed. 

THE STATE vs. STEPHEN WALKER. 

Acting as the servant of a person licensed as a retailer, under the stat. 1834, c. 
141, will not excuse such servant for knowingly violating the provisions of 

the statute. 

One license under that statute, will not authorize the person or persons li
censed to conduct the business in more than one place. 

If one without license sell wiue, brandy, &c. in small quantities to such as 
he may victual, and to others calling therefor, to be drank in his house or 
cellar, he is guilty of the offence prohibited in the first section of the statute. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre-

siding. 
The indictment, the license, and the instructions of the Judge to 

the jury appear in the opinion of this Court. Atkins Sf Walker 
VoL. 1v 31 
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to whom license was granted, kept a store in one street attended 
by themselves, and also kept another store in another street attend

ed by the respondent, Stephen Walker. The counsel for Stephen 
Walker requested the Judge to instruct the jury :-1. That if they 

believed the defendant to be the mere servant, or bar-keeper, under 
Atkins Sf Walker, the indictment could not be sustained. 2. That 
Atkins ~ Walker, having a general license to retail within the 
city, have a right to retail in both their stores or places of busi

ness. 3. That selling in such a manner only as he lawfully might 

under a license as a common victualler, to such as he victualled, to 
be drank in his cellar, and to others who might call ( excepting they 

had already taken too much) spirituous liquors in small quan

tities, to be drank by those who called for such, would not consti
tute him a common seller of wine, brandy, &c., but that he should 

have been prosecuted for the individual offences, or indicted as a 
common victualler. 

Blake, for the respondent, contended, that the instructions re
quested ought to have been given, and that those given were er
roneous; and cited and commented upon the stat. 1834, c. 141, 
and the case, State v. Burr, I Fairf. 438. 

Goodenow, Attorney General, for the State. 

As to the first request, he should believe the Judge to be right, 
rather than the counsel, until some case could be referred to, show
ing that a man had been excused for a criminal offence, knowing 
at the same time that he was violating the law, merely because he 
acted as the servant of another. 

To have given the second instruction requested, would have de
feated the object of the law, as well as its spirit and effect. If two 
stores may be kept under one license, any number may be, and 
they may be scattered over a whole city. The law is wholly in
consistent with this claim. The licensing board are to fix the 

number to be licensed; and whether the applicants "are persons 
of sober life and conversation, and of good moral character, and 
suitably qualified for the employment;" and but one bond is to be 
given under one license. These provisions would be useless on the 
construction contended for. 

The case cited, State v. Burr, is decisive against the third re
quest. 
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The case was continued for advisement, and the opinion of the 
Court drawn up by 

EMERY J.-At the Court of Common Pleas, May Term, 1837, 
the defendant was indicted, for that on the 1st day of Feb. 1837, 
and on divers days and times from that day to the day of taking 
that inquisition at Bangor, he did presume to be and was a com
mon seller of rum, gin, brandy and other strong liquors by retail, 
and in less quantities than twenty-eight gallons at a time, without 
being duly licensed according to law, or without any authority so 
to do, against the peace and contrary to the form of the statute, 
&c. That statute was passed the 13th of March, 1834. The 
defendant among other evidence, introduced a license to " Atkins 
~ Walker." It was dated, "City of Bangor, Sept. 5, 1836. 
Pursuant to an act of the State of Maine, passed .March 13, 1834, 
Atkins ~ Walker is hereby licensed by the board of Aldermen 
and City Clerk of said city to retail within the said city, for a 
term of one year from the date hereof." 

The exception against the direction of the Judge, that " being 
a servant or bar-keeper of Atkins &, Walker would not justify the 
defendant, if he knew the selling to have been in violation of the 
statute," cannot prevail. The instruction is altogether as- favorable 
to the defendant as the law will sanction. 

In some civil concerns, the servant acting within the scope of his 
employment, if lawful, and such as may reasonably be presumed, 
conformable to his master's orders, is protected. The servant is 
not liable for the mere negligence of the master. 

But when, as in this case, yielding credit, as we must, to the 
verdict, the servant has been engaged knowingly in an unlawful 
act, even supposing it in his master's service, the servant becomes 
amenable to the penalties of the law. For the wrongful act of the 
servant, the authority of the master will not be implied. If the 
servant, by the command of his master, violates the law knowingly, 
both are liable. 

The second instruction, "that the license of Atkins ~ Walker, 
would not apply to and authorize them to sell under it in more 
than one distinct place," was founded upon a just construction of 
the statute. 
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In considering the object and design of the law from its title, we 

must perceive an intention to produce something like regulation of 

retailers. On looking into the sections of the statute, we discover 

that the persons to be licensed, are to be of sober life and conver

sation, of good moral character, and suitably qualified for the em

ployment, and it is imposed as a duty, that this qualification and 

the number deemed necessary be ascertained by the judgment of 

the selectmen, treasurer and clerk in towns, of assessors, treas

urer and clerk in plantations, of aldermen and city clerk in cities. 

Each person who is so approved, before being licensed, is to give 

bond with sufficient surety or sureties in the penal sum of $300, 

on the condition prescribed in the statute. The alleged ser
vants here who are selling in another street at an establishment, 

different from the store in Wall Street, give no bond. Upon 

the principles insisted on by the defendant, we cannot perceive, 

why it should be requisite to license more than one person in a 

town or city, for he might set up as many stores and establish

ments as he pleased, and nominally, or really, hire his servants in 

every house, or store, or establishment in the town or place, within 
which he is licensed. Such a construction would be mischievous, 

and defeat the intention of the law. We believe that the intention 
of the legislature was to secure the full execution of the law; be
cause by an additional act, c. 725, passed on the 24th of 1llarch, 
1835, "in addition to the mode of recovery of any fine, forfeiture, 
or penalty provided in the former act of .March, 13, 1834, which 

was by an action of debt, provision was made, that a recovery may 

be had by complaint or indictment. And no prosecuting officer 

shall discontinue any legal process commenced or to be commenced 

under this or the former act, except by the direction of the Court." 

The 5th section of the statute of 1834, provides, that "no inn
holder, victualler or retailer shall suffer any disorderly conduct in 

his house, shop or dependencies thereof, nor suffer any person to 

drink to drunkenness or excess in his or her house or shop, or suffer 

any minor, or servant to sit drinking there," indicating in our judg

ment, but one house, and one shop, as the place to be protected by 
one license to one firm. 

Upon such facts as are stated in the exceptions, we are of opin

ion, that the third requested instruction was rightly declined to 
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be given. It appears, that matters alleged in defence were denied 
and contested by the prosecution, and the cause went to the jury 
on the whole evidence given on the trial. Upon the grounds 
claimed in defence, as stated in the exceptions, that requested in
struction could not properly be required. 

The exceptions must be overruled, and the cause remitted to 
the District Court for further proceedings. 

THEOPHILUS NICKERSON Sr al. vs. JAMES CRAWFORD, 

The general rule is, that lands bounded npon rivers or streams of water extend 
to the thread of the stream, unless the description be such as to show a dif
ferent intention. 

And if lane! be described in the grant as extending from a road northerly "to 
the margin of the cove, thence westerly along the rnargin of the cove about 
eleven rods," and thence southerly to the road; the land granted extends but 
to the edge of the water and the flats are not included. 

Tms was a petition for partition. The material words of the 
grant are found in the opinion of the Court. If the land conveyed 
extended so as to include the banks and flats of the cove, the re
spondents were to prevail ; and if not partition was to be ordered. 

The case was submitted without argument. 

J. Sf J. E. Godfrey, for the petitioners. 

Abbott, for the respondents. 

The opinion of the Court was drawn up by 

SHEPLEY J. -The land described, lies upon the southerly side 
of a body of water called the cove, is bounded upon one end by 
the road, and the line is described as extending " to the margin of 
the cove, then westerly along the margin of the cove about eleven 
rods," and it then returns to the road. The question is, whether 
by this description the flats adjoining were conveyed. The gen
eral rule is, that lands bounded upon rivers or streams of water 
extend to the thread of the stream, unless the description be such 
as clearly to show a different intention. 
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By the case of Storer v. Freeman, 6 Mass. R. 435, it was de
cided, that a deed extending the line of boundary to the shore and 
thence by the shore would not convey the flats, not being described 
as extending to the water. 

In Hatch v. Dwigltt, 17 ./tlass. R. 289, it was held, that land 
bounded by the bank of the river did not extend to the thread of it. 

In the case of Dunlap v. Stetson, 4 itlason, 349, and in La
pish v. Bangor Bank, 8 Greenl. 85, the description commenced 

the line of boundary at a stake on the bank, and returned it to a 
stake and stones on the bank, and connected the points by a line 
running on the bank to high water mark at the first bound, and it 
was decided, that the flats were not conveyed. _ 

In this case, the land conveyed is not by any term used extend
ed to the water, but is bounded by a line without the edge of the 
water, and the flats are not included. 

Prayer of petition granted. 

ENOCH ,:v. CLARK F,,- al. vs. JosEPH J. BIGELOW. 

If a bill be drawn in this State on drawees in another State, the notarial pro
test is admissible in evidence. 

Due diligence to give notice of the non-payment of a bill, is a sufficient excuse 
for not giving it. 

Where a witness speaks of his impressions, if it be understood, that the fact 
is impressed upon his memory, but that his recollection does not rise to pos
itive assurance, it would be admissible evidence for the consideration of the 
jury; but if the impression be not derived from recollection of the fact, and 
be so slight, that it may have been derived from the information of others, 
or some unwarrantable deduction of the mind, it cannot be received. 

THE plaintiffs brought the action as indorsees of a bill of ex
change, drawn and dated at Bangor, July 2, 1835, payable in six 
months after date, by Reed Sy- Edwards on Tyler Reed Sy- Co. of 
Boston, in favor of Daniel S. Jones and Joseph J. Bigelow, and 
by them indorsed. The material facts in the case appear in the 
opinion of the Court. There was also a motion for a new trial, 
because the verdict was against evidence. 
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Rogers and A. W. Paine argued for the defendant, and in the 
course of their argument, cited Chitty on Bills, 213; Bayley on 
Bills, 283; 3 Campb. 262; 2 Stark. on Ev. 270; Hill v. Var
rell, 3 Green!. 233; 13 Johns. R. 432; Whittier v. Graffam, 3 
Green!. 82; 8 Pick. 251 ; 16 Pick. 392; 1 Wend. 376; 6 
Wend. 436; 8 B. 8f' Cr. 387; 4 Car. Ef P. 522 ; Doug. 619; 
7 East, 231; 3 Barn. Ef Ald. 619; 3 Car. fl; P. 522; Chitty 
on Bills, (8th Am. Ed.) 592; 7 Halst. 268; 3 Gill ~ Johns. 
474; 1 Stark. R. 314; Groton v. Dallheim, 6 Green/. 416; 
4 Leigh, 37; 4 M. fl; S. 49; 12 East, 433. 

A. G. and D. T. Jewett argued for the plaintiffs, and cited 10 
Mass. R. 1 ; Bayley on Bills, (Ph. fl; S. Ed.) 280, 284, 516; 
12 Pick. 484; Atwood v. Clark, 2 Green!. 249; 1 Pick. 401, 
413; 1 N. H. Rep. 240; 2 Stark. Ev. 255, and cases there cited ; 
2 Johns. R. 273; 3 Kent, 107; 2 Caines, 121 ; 1 Johns. R. 
294; 2 Peters, 96. 

The opinion of the Court was drawn up by 

WESTON C. J. - The first count in the declaration avers a reg
ular demand upon the drawees for payment, and due notice there
upon of the dishonor of the bill to the defendant, the indorser. 
The second count, instead of setting forth due notice to the defend
ant avers, that the plaintiffs used due diligence to give him notice. 
Under the general issue, which has been pleaded in this case, we 
are of opinion, that upon the point of notice, the plaintiffs are en
titled to recover, if they have proved due notice given, or due dili
gence to give it. 

The bill, having been drawn in ltlaine on drawees in Massachu
setts, is a foreign bill, as has been decided in the Supreme Court of 
the United States, in .Massachusetts and in this State. Buckner 
v. Finley, 2 Peters, 586; Phrenix Bank v. Hussey Ef al., 12 
Pick. 483; Green v. Jackson, 15 1.llaine R. 136. The notarial 
protest was therefore properly received in evidence. 

A part of the deposition of Thomas A. Dexter, the notary, is 
objected to, where he speaks of his strong impression, that he sent 
a duplicate notice to the defendant at Bangor, about which how
ever he will not swear positively. If we are to understand from 
this language, that the fact is impressed with some strength upon 
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his memory, but that it does not rise to positive assurance, it would, 
we doubt not, be evidence properly admissible, for the consideration 

of the jury. In that case, it would not be conjecture or belief 

merely, but recollection, not quite strong enough in the apprehen
sion of the witness, to exclude all possibility of mistake. If no 
other recollection, than that of the most positive character, is to 

be received in a court of justice, the difficulty of verifying facts, 

resting in memory, would be greatly increased. It would shut out 

the testimony of those, in whom that faculty is not strong, or has 
been little cultivated. It is well known, that some over scrupulous 

persous will not speak positively, after the lapse of some time, as 

to what they may have seen, heard or done. If they give their 
recollection, precisely as it rests upon their minds, whether more or 
less strong, the jury will give it such weight, in connexion with 

other testimony, as it justly deserves. But impression, although 
it may convey the idea of a. certain degree of recollection, is an 

equivocal term. It may have been derived from the information of 
others, or from some unwarrantable deduction of the mind, from 
premises not well established. And upon the whole, unless it can 
be made to appear, that it is derived from recollection, it cannot, 
in our judgment, be safely or legally received. But as the jury 
have found the residence of the defendant to have been in Boston, 
that part of the deposition has become immaterial. 

The notarial protest states, that notice was left at the place of 
abode of the defendant in Boston. If this fact may be controvert
ed, the evidence is strong, and the jury have found that the place 
where the notice was left, was not the place of abode of the de

fendant at the time. The notary deposes, that the plaintiff, 
Clark, sought with more than usual attention, to ascertain the resi

dence of the parties. Tarbell, who bought the defendant's stock 

of jewelry about the first of December, deposes, that he understood 

he went immediately to Bangor, but that he returned to Boston, 
and was there a day or two in the winter. Thayer, the son of the 
lady with whom the defendant had boarded several months, and an 
inmate of the family, deposed, that the defendant had gone from 
his mother's from two to four weeks, when the notice was left, but 

he did not know where he had gone, or where he was to be found. 
The jury have found, that his residence was on the fifth of Janua-
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ry in Boston, and that due diligence was used to find it. Upon 
the latter point, the presiding Judge gave it as his opinion, that it 

had been sufficiently proved ; and this is warranted by the testimo
ny of the notary, who expressly deposes, that upon the point of 
diligence, the plaintiff bestowed an unusual degree of attention. 
The defendant has adduced no evidence, showing where he was 
on the fifth of January, or in what part of the city of Boston or 
elsewhere, he could have been found on that day. There is not a 
little reason to believe, that the object of the defendant was to 
elude a notice, by which his liability might be fixed. It is a well 
settled principle, that due diligence excuses notice. Williams v. 
The Bank of the United States, 2 Peters, 96; Bateman v. Jo
seph, 12 East, 433. 

Judgment on the verdict. 

WILLIAM ARNOLD vs. CHARLES H. POND. 

Where a creditor obtained judgm~nt against his debtor, and had part satisfac
tion of his execution, returned by an officer, by sale of a personal chattel of 
a third person, who brought an action against the officer and recovered the 
value thereof; and the creditor, during the pendency of that suit, recovered 
a new judgment for the balance of his execution, left unsatisfied, in action 
of debt, and obtained satisfaction of that judgment; and after the recovery 
against the officer, brought scire facias on the first judgment to have execu
tion for the amount thus returned satisfied on the first execution; it was held, 
that the scire facias could not be sustained. 

Tms was a scire facias, originally commenced m the Court of 

Common Pleas, where the facts were agreed by the parties, on a 

judgment of that Court, January Term, 1832, for $13,66, dam

ages, and $8,53, costs. Execution issued January 28, 1832, and 

was given to one Trafton, a deputy sheriff, who seized thereon 

"one tool chest," and having legally advertized the same, sold it on 
the execution as the property of Pond, and returned the execution 
satisfied thereby, for the sum of $9,50. Subsequently one Ste
vens, whose property the chest was, brought an action of trespass 

VoL. iv. 32 
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against Trafton for taking it, and finally recovered the value there
of. During the pendency of the last suit, Arnold commenced an 
action of debt before a Justice on his judgment against Pond, and 

recovered judgment for the balance remaining, after the proceeds 

of the sale of the chest had been indorsed ; and an execution issu

ed thereon, and was fully satisfied. This scire facias was institut

ed after the recovery against Trafton. 

J. Appleton, for the plaintiff, argued, that this was but the case 

of the satisfaction of an execution against one man by the sale of the 

personal property of another, where it is no satisfaction of the judg

ment, and the creditor is entitled to a scire facias for a new exe

cution. Flagg v. Dryden, 7 Mass. R. 52; Steward v. Allen, 5 

Greenl. 103. The judgment before the Justice is no more than a 

satisfaction of so much of the execution. This is the only remedy 

the creditor has. 

P. Chandler, for the defendant, argued, that a judgment recov

ered is indivisible, and that two suits, debt and scire jacias, cannot 

be maintained upon it. The first judgment was merged in the 
second before the Justice, and that is satisfied. The second judg
ment, even without satisfaction, is a sufficient bar to another suit on 

the first judgment. 15 Johns. R. 229, 432; 6 Dane, 223; 3 
East, 346; Adams v. Rowe, 2 Fairf. 95. 

BY THE CouRT. - Whatever remedy, if any, may remain to 
the plaintiff, we are of opinion it is not to be obtained upon the 
process to which he has resorted. No subsisting unsatisfied judg
ment is in force against the defendant. 

Judgment for defendant. 
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JONATHAN G. BEAN vs. WILLIAM ARNOLD. 

Where W. A., the payee of a negotiable note then payable, indorsed it thus, 
"W. A. I-loldtn, JJ.ug. 11, 1836," he was held liable without demand or 

notice. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre

siding. 

The declaration contained but one count, for money had and re

ceived. The plaintiff introduced a note from a third person to the 

defendant, or order, dated March 31, 1836, payable in sixty days 

from date, with the following indorsement on the back thereof in 

the handwriting of the defendant. " William Arnold, Holden 
August 11, 1836." 

The Judge instructed the jury, that if they should find the in

dorsement was genuine, it was their duty to inquire and find wheth

er the word " Holden," used as above by the defendant, was a 

waiver of demand and notice, and if so, they would return a ver

dict for the plaintiff. There was no evidence offered of demand 

and notice. The jury found for the defendant, and the plaintiff 

filed exceptions. 

McDonald, for the plaintiff, argued, that it was erroneous in the 
Judge to leave the legal effect of the words to be decided by tbe 

jury; and that they decided the question wrongly. The note being 
due when the indorsement was made, the defendant waived the 
useless form of making a demand and giving notice. Bunt v. 

Adams, 6 ]}lass. R. 519; Cobb v. Little, 2 Greenl. 261; Bay
ley on Bills, 291 ; 3 T. R. 80; 1 Yeates, 360; 6 Har. SJ Johns. 
256. 

G. G. Cushman, for the defendant, said, that if the verdict was 

right upon the facts, it was immaterial whether the Court or jury 

decided the law. But it was rightly left to the jury to determine 

what meaning was usually given to the word, when used in that 

manner. The defendant was to be holden only on a compliance 

by the plaintiff of what the law requires of him, making a season

able demand, and giving due notice. 9 Johns. R. 121 ; Copeland 
v. Wadleigh, 7 Green!. 141 ; Springer v. Bowdoinham, 7 Green!. 
442. 
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The opinion of the Court was drawn up by 

WESTON C. J. -The effect of the indorsernent by the defend

ant on the note, adduced by the plaintiff, was a question of law, 

for the decision of the Court. The word, holden, must be under

stood to mean the assumption of a liability, without the condition 

of demand and notice, which is necessary to charge a common in

dorser. No other sensible construction can be given to the term, 

which must have been intended to have some meaning. The de

fendant now resists payment, insisting that he is not holden. By 
the indorsement however, be undertook to be holden, without im

posing any conditions. He cannot be permitted therefore to inter

pose as a defence, the want of demand and notice. 
Receptions sustained. 

AsA LEGRO vs. JosEPH STAPLES & TRUSTEES. 

An order negotiable in its form, but drawn for no specific amount, and payable 

upon a contingency, cannot be regarded as negotiable. 

But such order, being drawn for the whole of a particular fund, and accepted 
by the drawee to be paid when in fonds, is an assignment of the amount to 

be received, and is sufficient to prevent any attachment of it by a trustee 
process as the property of the assignor, if the assignment be valid. 

If the drawee be summoned as the trustee of the drawer of the order, and 

disclose facts showing an assignment to another, and the creditor object that 

the assignment is invalid and ineffectual to defeat his attachment, the as

signee should be summoned in and made a party to the suit, under the pro

visions of the stat. 1821, c. 61. 

And when the assignee is thus summoned in, if the assignment should bo 

shown to be invalid, and the trustee should he adjudged to pay to the credi

tor of the assignor, such judgment would be a sufficient protection to the 

trustee to the amount thereof in a suit against him by the assignee. 

ON the disclosure of trustees. :Messrs Chandler ~ Paine, being 

summoned as trustees of Joseph Staples, disclosed that before the 

service of the writ they had collected for him of Jedediah Varney 
a sum of money, which they had not paid over; but that before 
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the service they had accepted an order drawn on them by the de

fendant in the words following. " Bangor, March 15, 1837. 

Pay to the order of Jeremiah Staples whatever sum you may col

lect for me of Jedediah Varney, on demands left with you for col
lection. Joseph Staples. To 1Hessrs Chandler Sf Paine, Ban
gor, Me." On the face of the order it was accepted in these words. 

" Accepted to pay when collected, after deducting our bill against 

Staples. Chandler Sf Paine." The order was presented to them 
for acceptance by the defendant, Jeremiah Staples not being pres

ent, and was presented to them for payment after this action was 

commenced by a person unknown to them. On the facts present

ed by the disclosure, the counsel for the plaintiff contended, that 

the acceptance of the order was not an acceptance of negotiable 

paper, which ipso facto would discharge the supposed trustees, but 

that the drawing and accepting of the order, and the other facts 

stated, constituted a prima facie assignment of the balance of 
money in their hands to Jeremiah Staples. They denied the valid

ity of this assignment, and moved the Court to allow them to con

test the same according to the provisions of stat. 1821, c. 67, sec. 
7. The Court was holden by EMERY J., and the exceptions state, 

that "the Judge decided otherwise, adjudged that this was not an 

assignment within the purview of the statute, and that said Chand
ler Bf Paine were not trustees, and overruled the plaintiff's motion 
to be allowed to contest said assignment." The plaintiff filed ex

ceptions. 
The case was argued in writing, by Moody 8f Le Breton, for 

the plaintiff, and by A. W. Paine, for the trustees. 

For the plaintiff, it was contended, that the order was not a ne

gotiable security. 1. Because it wa'> not for the payment of money 

absolutely and at all events. Bayley on Bills, I, 8; Coolidge v. 
Ruggles, 15 Mass. R. 387. An order to be paid out of money 

when collected is not negotiable. Bayley, IO; Black. R. 782; 3 
Wils. 207; 6 Cowen, 108. 2. Because it was payable out of a 

particular fund. 2 Bos. Sf' P. 413. 3. Because it was not 

drawn for the payment of a specific sum. Bayley, 7 ; 2 Stark. 
Rep. 375; Adams v. Robinson, I Pick. 461. This then not 

being a negotiable security, it could only operate as a prima facie 
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assignment of the demand, and we were entitled by the statute to 

try its validity. 

A. W. Paine, for the trustees, argued, that if the order was not 

negotiable, the trustees must still be discharged. The acceptance 

of the order is making a new contract, independent of the former 

one, with a third person, which contract the trustees are bound to 

perform. Fraud or wrong between others does not affect their 

rights. 4 .Mass. R. 258. The order itself, without the accept

ance, operates as an assignment, and such as the statute contem

plates. The acceptance extinguishes the old implied contract, and 

substitutes the new express one with another person. The trustees 

have a right to claim of the Court such an adjudication as will save 

them harmless in every possible emergency. The adjudication in 

this case, if against the trustees, could not be given in evidence in 

a suit by the assignee against them, and they might be compelled 

to pay the amount twice. The plaintiff ought not therefore to be 

permitted to summon in the payee of the order, as in no emergency 

can he derive any benefit from the result of his inquiry. 

The opinion of the Court was drawn up by 

SHEPLEY J. -The order named in the exceptions cannot be 

regarded as negotiable, because it was not drawn for any specific 

amount and it was payable only upon a contingencr. It did how

ever operate as an assignment of the amount which might be re

ceived. Cutts v. Perkins, 1 ;2 Mass. R. 206; Robbins v. Bacon, 
3 Grecnl; 346. And that would be sufficient to prevent any at

tachment of it as the property of the defendant, if there were not 

a suggestion, that it was invalid, and so ineffectual to transfer the 

property. Such an allegation having been made, the statute pro

vides that the assignee may be summoned and become a party to 

the suit, and that the validity of the assignment may be tried and 

decided. Stat. 1821, c. 61, '§, 7. The language of the statute 

must be regarded as embracing all written transfers or assignments, 

whatever may be their form. The law must decide what is an as

signment, and if decided to partake of that character it will be in

cluded in the class of instruments contemplated by the statute. This 

is indicated both by the language and de.,ign of it. 
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The acceptors of the order, who are summoned as trustees of the 

assignor, contend, that they ought not to be holden as his trustees 

because their contract with him has been discharged, and a new 
one made with the assignee. And that they would not be protect

ed against a suit brought upon the order by the assignee. But the 

very question contemplated by the statute to be tried and determin

ed is, whether there is any valid contract upon which the assignee 

can claim, and he is to become a party to the suit in which that 

question is to be determined. And if his title is adjudged not to 

be good, they will be released from any promise to him. And 

should they be adjudged to pay to the creditor of the assignor, they 

will be fully protected by that judgment, because they may offer it 

in evidence against the assignee, it being between the same parties. 

The case presents in principle only that of an assignment inter 
partes, where the creditor, debtor, and assignee of the creditor mu

tually stipulate for a payment by the debtor to the assignee. 

Exceptions sustained. 

THE CASE OF ,v ALDO T. PIERCE. 

Two Justices of the Peace and of the quorum have no power to imprison a 
person for refusing to give his deposition in pcrpctuam. 

PIERCE was brought into Court on a writ of habeas corpus. It 

appeared that Pierce had been summoned to appear before two 

Justices of the Peace and of the quorum for this county, to give 

his deposition in perpetuam, at the request of one Fiske, who had 

an interest in the subject matter of his testimony, which was a 

question proper for judicial investigation in a civil process, but in 

relation to which no suit was pending. Pierce refused to appear 

at the time and place appointed, and a capias was issued, and he 

was brought before the Justices. He there wholly refused to make 

answers to the questions put to him, or to testify in relation to the 
case. Thereupon a mittimus was made out, ordering him to be 

committed for that cause; and on his being carried into the prison, 
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the writ of habeas corpus was immediately sued out, as had been 

previously arranged. 

J. Appleton and Hill, for Pierce, cited the statutes of 1821, c. 
85, prescribing the mode of taking depositions, of 1833, c. 85, in 

addition thereto, and of 1834, c. 126, <§, 2, and contended, that the 

leo-islature had not conferred, and had not intended to confer, on 
0 

two Justices of the Peace the power to force a man, by imprison-

ment, to give a deposition in perpetuam, where no suit was pend

ing; a power so subject to be abused, and converted into the 

means of inquiring into the private affairs of individuals; and that 

the law, in this case, had left the remedy to a civil suit, as before 

the statute of 1833. But if the question is left in doubt, he should 

be discharged. Nothing is to be presumed in fa var of the juris

diction and power of inferior magistrates. Bridge v. Ford, 4 

Mass. R. 641 ; Dodge v. Kellock, 13 ji,Jaine R. 136; Common
wealth v. Leach, 1 Mass. R. 59. 

Mellen and T. M'Gaw, for Fiske, argued, that the spirit and 

intention of the statute of 1833, c. 85, and the fair construction of 
it, authorized and required the magistrates to commit Pierce for his 

contumacy in refusing to submit to the requirements of the law. 

BY THE CouRT, - The question is by no means free of doubt 
and difficulty. The language of the statute of 1833, c. 85, seems 

to have reference to the acts of on! y one Justice of the Peace and 
of the quorum; " that whenever any Justice of the Peace and of 

the quorum, in any county, shall have issued his citation to any 
person, notifying such person to appear before him ;" " wheuever 

any such deponent shall be brought before said Justice upon any 

capias," "the said Justice is hereby vested with the same power," 

&c. No single Justice of the Peace and of the quorum is author

ized by law to take a deposition in perpetuarn, and any Justice of 

the Peace, not of the quorum, has authority to take a deposition 

where a civil action is pending. Some words in the statute ap

pear comprehensive enough to include a case of this description;
" to give his deposition in any a.ff air in which depositions are by 
law authorized to be taken;" and yet there are others seeming to 

limit the power to depositions taken where actions are pending ; 

" such questions as may be propounded to him by either party." 
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Where the liberty of the citizen is involved, the statute should be 

construed strictly, Hnd should not be made to embrace any doubtful 

case, as this must be considered. The Court are of opinion, that 

the imprisonment is not authorized by law, and that Pierce should 

be discharged therefrom. 

BARZILLIA BROWN vs. JOHN Foss. 

Where a nonsuit was ordered, but to be taken off if the defendant should 
come iu 9n the first day of the succeeding term and be ready for trial, and 
where it was eventually taken off and the action tried; it was held, that 

the action was so pending, after the nonsuit was thus ordered and before it 
was taken off, that a deposition might be taken in the action during the 
time. 

Objections that questions are leading, should be taken at the time the deposi
tion is taken, or they will be considered as waived, and cannot be made 

at the trial. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre

siding. 
The action, which was assumpsit for a quantity of clapboards, 

was ent1::Jred at the Oct. Term, C. C. Pleas, 1835. To make out his 

case the plaintiff introduced the deposition of one Leighton, taken 
June 20, 1837. The defendant was notified, but not present. To 
the admission of this deposition the defendant objected, because at 

the time of the caption the action was not pending in court; and 

in support of his objection produced tlrn Clerk's minutes in the 

case, as follows. "January Term, 1837. Brown v. Foss. 47th 
clay, plaintiff nonsuit, to Le taken off, if plaintiff comes in 1st day 

next term ready for trial. No costs for plaintiff. May Term, 

1837. Brown v. Poss. January Term, 1837, plaintiff nonsuit, 

(no costs for two last terms,) to be taken off if plaintiff comes 

1st day of present term, ready for trial. 42d day, continued on 

affidavit as before, no costs for plaintiff." The nonsuit was at 

a subsequent term taken off, and the action tried at January 
Term, 1838. The Judge overruled the objection, and the depo-

VoL. 1v. 33 



258 PENOBSCOT. 

Brown v. Foss. 

sition was read. On reading the deposition of one Maloon, the 
defendant objected to a question and answer, because the in

terrogatory was leading. The defendant had notice of the taking, 
but did not attend. The objection was overruled, and the ques
tion and answer were read in evidence. The verdict was for the 

plainti£t:, and the defendant excepted. 

Cutting, for the defendant, contended, that as the nonsuit had 

been ordered before the deposition was taken, and was not taken 
off until afterwards, and after the time when liberty was reserved 

to take it off, the action was not then pending. By a nonsuit the 

plaintiff is out of court. 5 Dane, c. 175, art. 12, § 1, and au

thorities there cited. On the second objection, he referred to his 

argument in Rowe v. Godfrey, ante, p. 128, and 4 Wend. 231, 
and 6 Bi'.nney, 490, in addition. 

J. Appleton, for plaintiff, argued, that an action once entered is 
pending in court until some judgment is rendered upon it. Howe's 
Pr. Nonsuit; 2 N. H. Rep. 324. And that the objection to the 
fonn of a question .must be made at the taking of the deposition, 
or it comes too late. 1 Stark. Rep. 82 ; Woodman v. Coolbroth, 
7 Green!. 181 ; Allen v. Babcock, 15 Pick. 56; Potter v. Leeds, 
1 Pick. 313; Talbot v. Clark, 8 Pick. 55. 

The opinion of the Court was by 

WESTON C. J. -A nonsuit had been entered in this case, but 
it was conditional. The action was not finally disposed of; and 
the very terms of the condition, upon which the nonsuit was enter
ed, implied, that the plaintiff might have a trial, if he could be 
prepared. Ultimately the nonsuit was taken off, and the action 

tried. The suit must be regarded as pending, from its first institu
tion, until its final termination. The deposition was therefore legal
ly taken, to be used in an action actually pending. 

As to the leading questions, they should have been objected to 

at the time the deposition was taken, that the questions might be 
put in a mode not exceptionable. The objection is now too late, 

as was decided in Rowe v. Godfrey, ante, p. 128, to which we 
refer. 

"Exception, overruled. 
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HENRY w .ARREN vs. HENRY w .ARREN. 

If a bill be drawn, accepted and indorsed by persons residing in this State, but 
made payable at a place within another State of the Union, the protest is 
competent evidence to prove the presentment of the bill and its non-pay
ment. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre
siding. 

The action was on a bill drawn by Sabin Pond Sf Co. on 

Charles Ramsdell, which was accepted by him, and indorsed by 

the defendant for the accommodation of Ramsdell, dated January 
25, 1836, and made payable at the Suffolk Bank in Boston, in 

ninety days from date. It was said in the argument, that the par

ties to the bill lived in Bangor, but the exceptions did not show 

where their place of residence was. The facts sufficiently appear 

in the opinion of the Court. The defendant objected to the ad

mission of all the testimony offered by the plaintiff. PERHAM J. 
admitted the evidence, and instructed the jury, that the books of 

the witness, Rice, were not evidence in the case, that he might re

fer to them to refresh his recollection, but that he must testify on 

his own responsibility. The verdict being for the plaintiff, the de
fendant excepted. 

F. Allen, for the defendant, contended, that this must be consid
ered an inland bill of exchange, and that the protest therefore was 
improperly admitted to show a demand. However the law may 
be where the parties live in another State, when they all live here, 
the bill must be consid~red as inland. Stat. 1821, c. 88, sec. 1 ; 
2 Wheat. 688, and note; Chitty on Bills, 12; 5 Johns. R. 375; 
3 Marshall, 488; 2 Peters, 170. The evidence, legally admissi

ble, was wholly ipsufficient to prove due notice to the indorser. 5 
Wend. 301; 11 Wend. 477; 1 Stark. Ev. 133; 5 Wheat. 572; 
8 Wheat. 324; 2 Black. Com. Tucker's Ed, 467, note. 

Rogers and A. G. Jewett argued for the plaintiff, and cited 

Bayley on Bills, 15; Chitty on Bills, 8th Ed. 490; 2 Peters, 
170; ib. 586; 4 Leigh, 37; Phamix Bank v. Hu$sey, 12 Pick. 
483; 5 Mass. R. I; ib. 101 ; 6 Mas,s. R. 350; Brunswick v. 

McKean: 4 Greenl. 508. 
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The opinion of the Court was drawn up by 

EMERY J. -This suit against an indorser, for the accommoda

tion of one Ramsdtll, is resisted, first, on tbe ground that the de

mand is upon an inland bill of exchange, and secondly, that the 

evidence to charge the indorser is insufficient. We have already 

decided, that a draft of such description as that now in controversy 

is to be treated as a foreign bill of exchange. For though the par

ties are said to live here, by making the instrument payable at the 

Suffolk Bank, Boston, out of the jurisdiction of tbis State, they 

have elected to consider it foreign. It must draw with it the con

sequences of being subjected to the contingencies of that character, 

in relation to the species of evidence, the notarial protest there, in 

order to fix the liability of the indorser. That protest is produced. 

The demand of payment and notice prepared and sent to the in

dorsers is proved by it. The testimony of lllr . .Mills, the cash

ier of the Eastern Bartle, who was an indorser, subsequent to the 

defendant, goes on to disclose the progress of those notices. He 

received the draft and protest and notice to the defendant from the 
Suffolk Bank in due course of mail, and he delivered the notice 

for the defendant to William Rice, runner and notary public, the 

day it was received by him and soon after. Rice's testimony dis

closes, that he was in the habit of delivering notices for the East
ern Bank, and though he did not remember any thing about deliv

ering notice to the defendant in this case, yet he kept a memoran

dum book of notices delivered, and had no doubt he delivered a 

notice to the defendant on the 30th of April; that he remembered 

delivering notices to the defondant more than once, but he could 

not say wlwther they were notices of drafts coming due, or of pro

tests, but he kept no minutes of notices of paper coming due. 

That all the notices from the Suffolk Bank are in the same form. 

The implication would be strong, that the notice reached the de

fendant. It is strengthened from the fact that he finds in his memo

randum, that he notified on the same day the other parties to the 

bill, Ramsdell o/ E. G. ~Moor o/ Co. The defendant's witness, 

Ramsdi:ll, testifies, that the defendant told him he had been noti

fied, that the draft was protested. 

We do not perceive, that the testimony was improperly admitted, 

or that any just complaint exists against the rulings of the Judge. 
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The testimony of Rice, Ramsdell and Mills, with the protest, will 

warrant the conclusion to which the jury came, and we see no rea
son for disturbing the verdict. 

Exceptions overruled. 

SIMON BRYER vs. GERSHOM B. WESTON ~ als. 

To show that several persons carry on business as partners, it is sufficient to 
prove that they have severally admitted the fact, or have held themselves 

out as such; and this may be proved by parol evidence, although it appear 
on the trial, that there was a written agn,ement, and no notice to produce it 

was proved. 

Where parol evidence had been introduced to prove an agency by the acts of 
the priucipals and agent, and the party adducing it then offered a copy of a 
written authority, which was olijected to by the other party, and it was with
drawn and not given in evidence; this furnishes no su!licient cause fur ex

cluding tho para] evidence. 

ExcEPTIONS from the Court of Common Pleas, PERFlAM J. pre

siding. 
Assumpsit against Weston, liobart, Mayo, Bollis and Smyth, 

described as trustees of " T!tc Bangor Sf Lower Stillwater Mill 
Company," on an instrument alleged to have been signed by them 

by S. Peabody, their agent, in the following terms. 

"Orono, JJ;larch 11, 1836. Mr. S. Peabody, Agent of the Ban
gor Ff L. Stillwater M-ill Co. Sir, Please to pay the bearer Simon 
Bryer, ninety-two dollars and thirty-five cents, and charge the same 

to us, it being for value rec'd. $92,35. Durgin 8J Bryer." 

On the back thereof was written, " Orono, It.larch 11, 1836. 

Accepted to be paid, April I, 1836. S. Peabody, Agent." 

The facts in the case, found in the exceptions, which were made 

by the defendants, appear in the opinion of the Court. 

The arguments were in writing, by Washburn, for the defend

ants, and by Wilson, for the plaintiff. 

For the defendants, it was argued, that parol testimony was in

admissible to prove the liability of the defendants, without showing 
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notice to them to produce the original articles by which they were, 

if at all, constituted trustees of the company for whose debt they 
were sued. Thayer v. Middlesex .Zl1. F. Ins. Co., 10 Pick. 326. 
The parol testimony admitted to prove the agency of Peabody, 
when the plaintiff had shown his authority, if any, to be in writing, 

was improperly admitted. 10 Pick. 326, before cited; Thornton 
v. Moody, 2 Fairf. 255; Sug. Vend. 262; 2 Stark. Ev. 55. 

For the plaintiff, it was contended, that the description of the 
defendants as trustees was mere surplusage and immaterial, and 
that the defendants were proceeded against as partners. Clapp v. 
Day, 2 Greenl. 305. The evidence was properly admitted. 

The opinion of the Court was by 

WESTON C. J.-It does not appear, that the Bangor~ Lower 
Stillwater .Mill Company, is a corporation established by law. It 
must be taken then to be a voluntary association, transacting busi
ness under that name. The order upon which the action is brought, 

is addressed to S. Peabody, Agent of the company. It is object
ed, that parol testimony, that each of the defendants admitted him
self to be a trustee of the company, is inadmissible, upon the 
ground that a deed exists, by which they were so constituted. To 
show however that persons carry on business as partners, or as 
jointly associated, it is sufficient to prove, that they have admitted 
the fact, or have held themselves out as such. Even where they 
are plaintiffs, parol proof is sufficient, that they have actually car

ried on business in partnership, and it is not necessary to produce 

any deed, or other agreement, by which such partnership may have 
been constituted. 3 Stark. 1067. And where they are sued as 

partners, less evidence is usually sufficient to charge them. The 

partnership may be proved by their habit and course of dealing, by 
their conduct and declarations. Ibid. 1070. In Alderson v. Clay, 
1 Stark. Cases, 405, this was held sufficient, although the partner
ship there was proved to have been created by deed, and it did not 

appear that any notice had been given to produce it. And we are 
satisfied, that the evidence received in this case, upon this point, 
was legally admissible. 

As to the agency of Peabody, it was not necessary that it should 
be proved by deed. It appears, that after he had introduced parol 
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evidence of such agency, the counsel for the plaintiff offered to 
produce a copy from the registry, by which it would appear, that 
Peabody was appointed their agent in writing. This testimony 
being objected to by the defendants, was waived by the plaintiff. 

This being the posture of the case, there is no evidence whatever 
of the mode of appointment. It appeared, that Peabody had 

acted for some time, both before and after the acceptance, as the 
agent of the company, and that orders drawn by him as such, had 

been accepted and paid by their treasurer. The general agency of 

Peabody was well known and acknowledged. The objection is 

not one of a character to be favored; and if the defendants would 
insist upon the strict proof, for which they contend, it should have 

been made to appear, by affirmative evidence in the case, that their 
agent was appointed in writing. 

Exceptions overruled. 

WINGATE s. ORDWAY vs. BENJAMIN F. WILBUR. 

Cloth purchased for a coat, carried to a tailor to he made into one, and cut out, 
is exempted from attachment. 

The Court of Common Pleas has power to grant an amendment, permitting a 
writ of original summons, directing the attachment of property, to be chang
ed into a regular writ of attachment. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre
siding. 

The action was trnspass for taking and carrying away two yards 
of broadcloth. When the action was commenced, the writ was in 

form an original summons, and property was attached thereon. 

The defendant pleaded in abatement, " that the plaintiff's writ at 

the time it was served on the defendant, did not command the offi
cer to whom the same was delivered for service, to take the body 

of the defendant, if the same could be found in his precinct, in want 
of his goods and estate, but that it was in form a summons and at
tachment only." The plaintiff moved for leave to amend so as to 
make the process in form a writ of attachment. The Judge decid-
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ed, "that the plea was not a good cause of abatement, and order

ed the defendant to answer further, allowing the plaintiff to amend 

his writ," as requested. 

The defendant then pleaded the general issue, and filed a brief 

statement, justifying the attachment of the cloth as a constable of 

the town of Orono. The plaintiff proved, that he had procured 

the cloth, being two yards of superfine broadcloth, for the purpose 

of being made into a coat for himself, and had left it with a tailor 

who had taken his measure and cut out the cloth, but before it was 

made up, it was attached by the defendant, and taken from the 

shop, the tailor stating to him the facts. There was evidence tend

ing to prove, that the plaintiff was poor and in need of a coat. 

The plaintiff's counsel contended, that the cloth, in the situation 

in which it was when attached, was exempted from attachment by 

the statute, as " necessary wearing apparel." The defendant's 

counsel contended, that it was not so exempted, but liable to at

tachment. The Judge thereupon instructed the jury, that if they 

found by the evidence, that the cloth had been procured by the 
plaintiff and left with the tailor to be made into a coat, and the 
same was necessary for the plaintiff, and the operation had actually 
commenced by being cut out for the garment before it was taken, 

they might consider the same as coming within the exemption of 
the statute. The verdict was for the plaintiff, and the defendant 
excepted. 

The case was argued in writing by Washburn 8j- Prentiss, for 
the defendant, and by Wilson, for the plaintiff. 

The counsel for the defendant cited in their argument, to show that 

the amendment should not have been permitted, and that the writ 

should have been abated, stat. 1821, c. 63, <§, 1; Cooke v. Gibbs, 
3 Mass. R. 193; Howe's Pr. 59, 361 ; 3 Black. Com. 51 ; Co. 
Lit. 348; 9 Pick. 446; 13 Johns. R. 127. To show that the 

cloth was not exempted from attachment, they cited stat. 1821, c. 
95; 13 Mass. R. 84; 6 Bae. Abr. st. 16; 15 Mass. R. 163. 

Wilson, for the plaintiff, contended, that the amendment was 

properly permitted, and that the cloth was not liable to attachment. 

He cited in relation to the amendment, 3 Green!. 183; ib. 216; 
6 Greenl. 307 ; I Shepl. 307 ; 1 Pick. 156. And to show that 



JULY TERM, 1839. 265 

Ordway v. Wilbur. 

the cloth was exempted from attachment, 13 Mass. R. 86; 15 

Mass. R. 205 ; 2 Pick. 80; 10 Pick. 423. 

The opinion of the Court was drawn up by 

SHEPLEY J. -This Court has decided that an amendment in 

matter of substance, similar to the one allowed in this case, might 

be made on terms, by virtue of the fifteenth rule of this Court. 

Matthews v. Blossom, 15 Maine R. 400. This amendment might 
be made by virtue of the eighth rule of the Court of Common 

Pleas, and this Court must suppose, that the Judge exercised his 

discretion as to the terms. 
The intention of the legislature in exempting certain goods from 

attachment should be carried into effect. A construction of the 

statute so liberal as to allow it to be perverted to fraudulent pur
poses, should be avoided, while one so strict as to defeat the object 

designed ought not to prevail. Apparel, it is said, means dress, 

clothing, vestments, garments ; and hence it is inferred, that noth

ing is comprehended in the term, but such as are in a fit state to be 

worn or used as such. A construction so strict would not exempt 

a garment wholly or partially in pieces for repair or alteration. 

When cloth has assumed the form and shape to fit it to the body 

of a particular person, may it not be regarded as his vestment, al
though not in a condition at that time to be worn ? If the tailor 
had made a charge of his services would he not have charged for 

" cutting a coat ?" When handing it to his journeyman to be 

sewed, would he not speak of it as a "coat to be made?" And 
if so must it not, in the popular language used by the trade, be re
garded as a coat and part of the plaintiff's apparel? 

The principal object of the exemption probably was to secure to 

the debtor all the comforts of clothing; it may also have been con

sidered, that garments once formed to the person of an individual 

would lose much of their value by being taken and exposed to a 

public sale. And if so, to allow it in this instance would be to per

mit one of the mischiefs intended to be prevented. 
Exceptions overruled. 

VoL, 1v. 34 
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THOMAS AMES vs. GERSHOM B. WES TON ~ al. 

vVhere a writ was <lated November 25, 183G, and was ma<le returnable to the 

Cnnrt of Common Pleas next to be holden at B, within an<l for the county 
of 1', .v l1ich court was by a gcrwral law to be holden on tlie first Tuesdlly of 
Jllnullry in each year; and where the defendant appeared at the first term, 
and did not object for that cause until the third term; it WllS held, that the 
court had power to permit an amendment of the writ by inserting on which 
Tuesdlly of the month and in what month of the year the court was holden. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre~ 

siding. 
The plaintiff's writ was dated November 25, 1836, served the 

same day, and entered at the term of the Court of Common Pleas 

holden on the first Tuesday of January, 1837. As the writ then 

was it read thus. " Before our Justices of our Court of Common 

Pleas next to be holden at Bangor, within and for our said county 

of Penobscot, on the --- Tuesday of--- next; then and 
there," &c. Counsel appeared for the defendants at the first and 

second terms, and the action was continued generally, and at the 
third term the defendants moved to quash the writ for the omission 

to fill the blanks. The plaintiff moved for leave to amend his writ 

by filling the first blank with the word " first," and the second blank 
with the word "January." Leave thus to amend was granted, 

and the motion was overruled. The exceptions state, "whereupon 
the defendants became defaulted," and " to which ruling and order 
of the court the defendant excepted." 

The argument was made in writing. 

Washburn, for the defendants, contended, that tbe objection rais

ed in the court below was a fatal one, and that the defect pointed 

out could not be amended. The statute requires that all writs in 

the Supreme Judicial Court and Court of Common Pleas shall be 

made returnable at the next succeeding term of tbe court, allowing 

sufficient time for the service. And the form in the statute which is 
prescribed, and which has the force of law, requires also that the 

day of the month and the month of the year should be set forth 
in the writ. Now in this case when the writ was served, and until 

the third term, neither day, week, month, nor year appeared in the 

writ. It was not made returnable to any term of the court. This 



JULY TERM, 1839. 267 

Ames v. vVeston. 

was a material and substantial defect, one which made the writ 

void and incurable, and which was not merely a formal error. The 
writ was not amendable. He cited Hall v. Jones, 9 Pick. 446; 

Bailey J. v. Smith, 3 Fairf. 196; Ball v. Austin, 13 Pick. 90; 

Wood v. Hill, 5 N. H. Rep. 229; 2 Johns. R. 190; 4 Johns. 
R. 309 ; 9 Johns. R. 386 ; 2 Fai1f 178 ; 3 Black. Com. 287 ; 

6 N. H. Rep. 44; Tidd's Pr. (8th ed.) 16.0; 3 Mass. R. 193; 
5 Mass. R. 362; 10 Mass. R. 176. 

Wilson, for the plaintiff, contended, that if the writ was original

ly defective it was cured by the appearance of the defendants gen

erally, for two terms, without objection. But if there was original

ly a defect in the writ, it was amendable under the stat. 1821, c. 
59, ~ 16. Li'.vcrmore v. Boswell, 4 Mass. R. 437; Green v. 

Lowell, 3 Greenl. 373; Wyman v. Dorr, 3 Green/'. 183; .McLel
lan v. Crofton, 6 Green!. 307; Sawyer v. Eaker, 3 Grecnl. 29; 

Buck v. Ilaidy, 6 Green!. 162. But the granting of this amend

ment was an act of discretion of the Judge for which except:ons 

do not lie. Clapp v. Balch, 3 Green!. 216. 

The opinion of the Court was drawn up Ly 

WESTON C. J. -The writ in question, as it stood before it was 
amended, was dated the twenty-fifth day of November, 1836, and 
was made returnable to the Court of Common Pleas, next to be 

holden at Bangor, within and for the county of Penobscot. As 
that court was, by a general law of tho State, to be holden on the 

first Tuesday of January, the return day must have been under

stood by the officer who served the writ, and by the defendants. 

This is sufficiently indicated by the appearance of the latter, and 
the regular return of the writ. 

In most of the cases, cited for the defendants, the writ was made 

returnable on a wrong day. As in Wood v. Hill, 5 N. H. Rep. 
229, on the first Tuesday of August, instead of the tbird. In 
Bunn v. Thomas, &r al. '2 John.~. 190, a writ, dated_ Moy twelfth, 

was made returnable on the seventeenth of JJJay next, passing by 

one or two intermediate terms. So in Burk v. Barnard, 4 Johns. 
R. 308, the writ being dated 1808, instead of 1809, the return 

day was apparently passed, when it was served. In Bell v. Aus
tin, 13 Pick. 90, the writ was made returnable the first Tuesday 
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of April, whereas the court was holden on the fifth Tuesday of 
.March. In all these cases, the writs were held not amendable. 

But they differed essentially from the one before us, which was 
made returnable on the right day, but not with so much particu
larity, as the statute form must be understood to require. Hall v. 

Jones, 9 Pick. 446, Bailey v. Smith Sf al. 3 Fairf. 196, and 
Dearborn Sf al. v. Twist, 6 N. H. Rep. 44, turned upon the dis
tinction necessary to be observed, between the seal and process of 
one court and another. 

In this case, the parties, the cause and the court were so plainly 

indicated, that they could not be misunderstood ; and it appears 

to us to fall very clearly within the power of amendment, express
ly given to the court by statute. 

Exceptions overruled. 

GILMAN CONNER SJ° al. vs. ,v1LLIAM LEWIS SJ° al. 

The stat. 1837, c. 273, "to secure to mechanics and others payment for their 
labor and materials expended in erecting and repairing houses and other 
buildings," does not impair rights previously acquired under the stat. 1821, c. 
159, on the same subject. 

One of the contracting parties must be a proprietor of the land on which the 
building is to be erected to create a lien upon the land under the stat. 1821, 
c. 159; and a mere contract for the conveyance of land to one of the parties, 
on payment of the price by a fixed time, does not bring the case within the 
statute so that a lien may attach against the owuer of the land. 

Where a contract to erect buildings, made on one part in the name of three, 
was signed by but one who did not assume to act for the others, and was 
thus recorded, parol evidence is inadmissible to show that this contract 
was also the contract of the other two named, and thereby create a lien upon 
their land. 

Where one contracts for the conveyance of land to him on his paying certain 
sums at specified times, a resulting trust is not created by his paying a part of 
the purchase money. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre
siding. 
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This was a petition filed under the provisions of the stat. 1821, 
c. 159, "securing to mechanics and others, payment for their labor 
and materials expended in erecting and repairing houses and 

other buildings with their appurtenances," setting forth a contract 
made by the respondents, Lewis, Bigelow ~ Wadleigh, on one 
part, and the petitioners on the other part, for the erection of cer
tain mills. The petition was dated Dec. 29, 1836, was entered at 

Jan. Term, 1837, continued until Oct. Term, 1837, and a motion 
was then made to dismiss the petition, because the act had been re

pealed. The motion was denied. The petitioners then read a 
contract, not under seal, purporting to be made between the peti

tioners and respondents, but signed by the petitioners and Lewis 
only, dated .March 8, 1836, and recorded August 23, 1836. The 

respondents objected to the admission of this contract in evidence, 
but the objection was overruled. The petitioners then offered 
parol evidence to show that this was the contract of the other two 
respondents, to which objection was made. The objection was 
overruled, and the evidence was received. The exceptions then 
give a list of seven different instruments with their dates, but they 
were not made a part of the exceptions, and are no part of the 

case in this Court. In the list one was named as an assignment by 
Lewis of a mortgage to him by Dexter E. Wadleigh, another re
spondent, of two thirds of the premises to Isaac Hatch, which was 
to be made a part of the case, but no copy appears. The respond
ents were in the exclusive possession of the premises when the 
contract was made, and until the time of trial. Hatch appeared 

and filed an answer in which he alleged a right under the mort
gage prior to the contract, and objected to a sale under this peti
tion. The petitioners objected to the right of Hatch to appear, 
but the objection was overruled. There was evidence offered by 

the petitioners, which they contended proved, that the land was 
held under such circumstances, that Hatch was not entitled to a 
pr1onty. The substance of this testimony appears in the opinion 

of the Court. Immediately preceding the instructions of the Judge, 

there is found stated, that " the respondents objected to the intro

duction of any evidence to prove a trust by parol." Hatch and 
Wise knew of the erection of the mills, and there was no evidence 

that they made any objection to such erection. 
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The Judge instructed the jury, that if they found that the con
tract was made in writing and recorded, though not signed by all 
the respondents, and that they all went on, ratiGed, confirmed and 
adopted it, and that they accepter! the mills and received the bene
fit of the contract, and were equally interested in it, they cannot 
now object, that it was not signed by all; that if the respondents, 
or either of them, were proprietors of the land at the time the con
tract was made, the petitioner's lien would attach to the land ; that 
if they did not have the entire interest, then tho lien would at
tach only to the extent of this interest, but if they had no interest 
in the land, and I-latch had shown a good title to it, the petition 
could not be maintained; that if they found, that the conveyances 
to Hatch were made in bad faith to defeat this lien, and were fraud~ 
ulent, his claim could not be interposed to defeat this petition. The 
respondents then requested the Judge to instrnct the jury, that 
Batch's knowledge of the pcndency of this petition could not 
affect his title; that neither of the respondents having any legal 
title in the premises at the time the contract was made, or at the 
time this petition was Gled, the petition cannot be sustained; that 
if they found there was a contract between ltise and Lewis for 
the conveyance of the land and that said contract was forfeited, or 
that the conveyances to and from Batch were not in pursuance of 
said contract, they would find for the respondents. The Judge did 
not give these instructions, but left the jury to inquire into the char~ 
acter of the conveyance under which I-latch claimed, as appeared 
from the whole evidence, and to return specially, whether it was in 
good faith, or coloraLle and fraudulent. 'The jury returned a ver~ 

diet for the petitioners, :rnd answered, that "Batch's title was not 
made in good faith." The respond•2nts filed exceptions, 

The case was argued in writing, by A. W. Paine, for the re~ 
spondents, and by Washburn, for the petitioners. 

For tlte respondents, it was contended : -
I. That the petition in this case, being founded on the stat. 

1821, c. 159, which was afterwards repealed, by stat. 1837, c. 
273, on the same subject, without any saving clause, the petition 
cannot be any longer sustained. Therefore the motion to dismiss 
the petition was improperly overruled. The principle· seems to be 
fully sustained by authorities, that any right which depends for its 
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existence upon the provisions of any staiute, can exist no longer 

than the st::itute giving the right. Thayer v. Seavy, 2 Failf 
284; 4 Yeates, 392; Spring.field v. Hampden Co. 6 Pick. 501; 
5 Cranch, 281; 6 Cra11ch, 203; l Wash. Cir. C. Rep. 84; 1 
Black. Rep. 451. The act is constitutional. It is not an ex post 
facto law. 3 Dallas, 386; 1 Kent's Com. 408. Nor is it a law 

impairing the obligation of contracts. McCullock v • .Maryland, 4 
Wheat. 316; 2 Fai1f 290; 12 Wheat. 213; 6 Pick. 501; 2 
Peters, 413. 

2. The contract was admissible, as also was the evidence to 

prove it the contract of all the respondents. It will not be denied 

as a general principle, that para! evidence is inadmissible to control, 

vary, or explain a written contract. An exception to this rule is, 

where there is a dormant partner who shares in the profits of a con

tract made by the active partner, there the law will construe the 

signature of the active partner to be that of the firm, and will hold 

both to the performance of the contract. But this case does not 

come within that exception. In support of the proposition, and to 

show how far the principle should extend, he cited 11 Mass. R. 
27; 2 Munf. 330; 3 Wash. C. C. Rep. 508; 13 Wend. 85. 

3. The statute makes it necessary, that the contractors should 

be owners of the land, having the whole title. Here the whole 

title was indisputably in Wise, who is not alleged to be a contract

or. Thaxter v. Tfilliams, 14 Pick. 49; 12 .Mass. R. 325. That 

the rights of parties must be judged of as they existed at the time 

of bringing the action, is too plain a principle of law to need the 

citation of authorities. 

4. The instruction was incorrect, that Hatch's claim could not 

be interposed to defeat this petition, if made in bad faith. The 

fraud, if any, was practised after the action was brought, and had 

no effect to take the property out of the way of creditors. The 

transaction was wholly between Wise and Hatch, and neither of 

them was creditor or debtor of either petitioners or respondents. 

5. The parol evidence introduced was improperly admitted. It 
went to prove a trust by parol. Smith v. Lane, 3 Pick. 205. 

6. The third instruction requested, ought to have been given. 

The only title which either of the respondents had to the land was 

a contract to convey on certain conditions, which had been forfeited 
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by them. They certainly had no interest m the land, and had 

nothing which could be attached. 

7. The first requested instruction should have been given. The 
title being in fact in Wise, Hatch was not bonnd to take notice of 

any incumbrance from any other person who had not the title. 

Por the petitioners, it was contended: -

1. That the act of 1837, c. 273, did not repeal the statute on 

which this proceeding is founded. The stat. of 1837, does not in 

terms repeal the former statute, but only such parts as are incon~ 

sistent with its provisions, and the remedies are merely cumulative, 

and more beneficial to mechanics than the former statute. Where 

two statutes may stand together, the former is not repealed. The 

repugnancy must be manifest or there is no repeal. Procter v. 

Newhall, 17 Mass. R. 92; Wales v. Stetson, 2 Mass. R. 146; 

14 Mass. R. 92; 1 Pick. 254; 3 Mass. R. 221; ib. 539. The 

statute of 1837, cannot act on liens which had attached at the 

time of its passage, under the earlier statute, especially if process 

was then pending to enforce the lien. No principle of law is 
better established, than the principle that vested rights cannot be 
impaired or disturbed, however much remedies may be changed or 
modified. If the statute operates as an absolute, entire and un

qualified repeal of the former statute, it is unconstitutional and void. 
Not only it cannot thus operate, but the act of 1837 was not in
tended by the legislature, and does not purport to repeal the former 
act, so far as it respects liens then created. He commented upon 

the authorities cited for the respondents, and insisted that they did 
not conflict with this view. 

2. The contract was made in the name of all, and was signed 

by one for all the respondents, and under the finding of the jury is 

binding on all. It is not necessary that the signing should be such 

as would satisfy the statute of frauds. But here there was enough 

to satisfy even that. The one who signed was authorized to sign 

for all, and his acts too were subsequently ratified. And neither 

the previous authority or subsequent ratification need be in writing. 

Cleaves v. Foss, 4 Gree11l. 1 ; Alna v. Plummer, ib. 258; Vin. 
Abr. Tit. Con. and Agree't, ( H) 45; 3 Woodeson's Lee. 427; 

Rob. on Frauds, 113, and notes; Shaw v. Nudd, 8 Pick. 9; 12 
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Johns. R. I rn; I Sch. ~ Lef 22; 2 T. R. 188. The evidence 

was rightly admitted for the purposes for which it was introduced. 

3. The respondents were proprietors of the land in such manner, 
that the lien of the petitioners attached to it. 4 Kent, 305 ; Bar
rel v. Joy, 16 111.ass. R. 221; Northampton Bank v. Whiting, 
12 Mass. R. 112; Jenney v. Alden, ib. 375; 15 Mass. R. 218; 
16 Mass. R. 221; 1 Johns. R. 45; 1 Johns. Ch. R. 153; 3 
Johns. R. 216; 11 Johns. R. 91 ; 13 Johns. R. 463; 13 ltlaine 
R. (I Shepl.) 352; 2 Bl. Com. 337; 4 Kent, 302; 3 Burr. 
1898; 4 Mason, 349; 14 Pick. 54; 3 Mass. R. 253; 9 Mass. 
R. 34; 11 Mass. R. 153; 7 Greenl. 96; 4 Mass. R. 566; 1 
Coke, 576, notes; Perk. 372; Cro. Eliz. 503 ; Prest. Est. 546. 

4. The objection that the respondents were not owners, cannot 

be taken by them, or by Hatch. I Fairf 383 ; 6 Greenl. 243 ; 
2 Greenl. 226; 4 Kent, 38; 1 Caines, 185; 2 Johns. R. 119. 

5. There was no error in the instructions given, or in refusing to 
give those requested. But at all events justice has been done, and 
the verdict will not be set aside. 13 ltlaine R. 59; 1 Mass. R. 
237; 7 Greenl. 442; ib. 141; 4 T. R. 468. 

6. The facts in the case, cited from 14 Pick. 49, are so different 

from the facts of this, that it is no authority for the respondents. 

Here there is nothing to give validity to the fraudulent acts of Wise 
and Hatch, and like others of the same character, they are void. 

The opinion of the Court was drawn up by 

WESTON C. J. - It does not appear to us that the rights of the 
petitioners, under the stat. of 1821, if they had any, have been 
impaired by the stat. of 1837. It is true the latter repealed all 
acts and parts of acts, inconsistent with its provisions ; but as it was 

to operate only upon contracts, thereafter to be made, contracts 

previously made might, with perfect consistency, be governed by 

the former statute. 

The stat. of 1821, was a re-enactment in this State of a statute 

which existed in ltlassachusetts, at the time of our separation. It 

has received there a judicial construction, in the case of Thaxter 
v. Williams o/ al. 14 Pick. 49. It was there held, that the stat

ute was intended to apply to the owner of the land. The con
tracting party, for whom the buildings are erected, is so denomi-

VoL. 1v. 35 
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nated in the fourth section. In the first section, he is called the 

proprietor of the land; and the lien is made to attach to the land, 

or to the right of redeeming it, if it had been previously under 
mortgage. A right arising from a contract to purchase real estate, 

was not made a tangible attachable interest, until a later period. 
In the case cited, the true owner of the land interposed his objec

tion, which was sustained for his protection; but it is very manifest 

that one of the contracting parties must be a, proprietor of the land, 

to bring the case within the statute. 
The contract for erecting or repairing any building, between the 

mechanic and the proprietor or proprietors of the land, upon which 

it may be placed, in order to create a lien thereon, is required by 
the statute to be recorded. This was designed to apprise purchasers 
of the extent and validity of the lien. The contract under con
sideration had, in the body of the instrument, the names of Lewis, 
Bigelow and Wadleigh, as proprietors, but was signed only by 

Lewis, who did not assume to act for them. It could not be de
duced from that paper, as recorded, that a lien attached to the es

tate of Bigelow and Wadleigh; and if it might be established by 
any subsequent testimony, the object of the registry would be de
feated, and a purchaser might be entrapped. We are of opinion, 
therefore, that the presiding Judge erred in admitting parol testimo
ny, to show their assent and privity, and in instructing the jury, 
that this might be equivalent to the execution of the instrument by 
them. 

At the time of the contract, the title was in James Wise. It is 

contended, that he held it in trust for the respondents, and they 
being in possession, as between them and the petitioners, the re

spondents must be regarded as the owners of the estate. If it had 

been purchased with their money at the time, a resulting trust 

would thereby have been created. Buck v. Pike, 2 Fairf 9. 
But such a trust does not arise upon subsequent payments, under a 
contract to purchase. In that case, the trust, if any exists, is ex
press; and depends upon the terms of the contract. Here neither 
of the respondents paid at the time any part of the consideration 
to Kinsman, the original owner. That was all secured by the 

notes of Wise, the grantee. At a subsequent period, $3000 were 
paid to Wise by Lewis, or others associated with him; and Lewis 
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had a writing from Wise, to convey the premises to him, upon cer
tain conditions. It is insisted, that this amounts to a declaration of 

trust. It may, or may not be so. The contents of that writing, 
except that it was an undertaking to convey, do not appear. Upon 
evidence so vague, we are not at liberty to decidP affirmatively, 
that it contained a declaration of trust. There may be reason to 
suspect, that Wise held for the benefit of Lewis and his associates, 

and that there may have been management, to prevent the lien of 

the petitioners from attaching, or to defeat it, but if the petitioners 

would predicate rights upon the existence of a trust, it is incum
bent upon them to make it out upon competent proof. 

It appears however, that in July, after the contract, which was 
made in March, Lewis deeded two thirds of the land to Wadleigh, 
taking back from him a mortgage, which he assigned to Hatch, so 

that they held two thirds under Lewis, subject to the prior mort
gage to Kinsman. As Lewis was in possession, under a contract 

with Wise, and the contract by him with the petitioners was re

corded, on a further trial, it may deserve consideration, whether 

Lewis, Wadleigh or Hatch can object to the lien, as to two thirds 

of the land. No claim is interposed in behalf of Kinsman, or his 
assignees ; and it is not intended to make any intimations, affecting 

the interests of attaching creditors. 
Exceptions sustained. 
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SILAS BARNARD vs. Inhabitants of ARGYLE. 

The money paid by non-residents on account of taxes assessed for the high

ways is a substitute for labor and materials, to be appropriated to repair 

them ; and an order drawn by the assessors of a plantation for money thus 
paid in favor of one, who had performed labor on the highways at the re

quest of the assessors, is binding on the plantation, at least to the extent of 

the fund. 

In an action against a town for services in making a road within its limits, the 
admission of evidenee of the advice and opinions of individual inhabitants: 

to charge their town is a sufficient cause for setting aside a verdict. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre

siding. 

Assumpsit on an order, of which this is a copy. "Argyle, 
October 14, 1835. To Nathaniel Danforth, Treasurer of the 

plantation of Argyle. Please to pay to Silas Barnard, or order, 

the sum of two hundred and sixteen doilars sixty-nine cents, in 
twenty days from date, with interest, it being due the said Barnard 
for making a road in the plantation of Argyle, in the year 1834. 

"Tflarren Burr, (_ Assessors of 
Gideon Oakes. ) Argyle." 

There were counts for labor done and money had and received. 

Barnard had been appointed an agent of the State, with authority 
to expend a certain amount of money of the State on a road 
through Argyle, if the plantation would expend thereon a certain 
other amount. The plantation on the 17th of ltl.arch, 1834, 

"voted, that $ 1000 shall be expended on the new road, so called, 

under the direGtion of the State Agent, agreeably to a resolve of 

the legislature," and on the 16th of March, 1835, "voted, to 

raise the sum of $1000, to be expended on the highway the en

suing year." Several witnesses testified, whose testimony tended 

to prove, that the assessors had employed the plaintiff to do work 

upon the road, to be paid from the non-resident taxes, which had 

been paid into the treasury in money, and that the assessors settled 
with him, and found due to him the amount for which the order 

was drawn; and that most of the inhabitants of the plantation 

were present and advising to this course. To all this testimony the 

defendants objected, but it was admitted. 
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The counsel for the defendants, requested the Judge to instruct 
the jury, that the assessors had no right to contract with the plain
tiff for making the road, and that such contract could not be bind
ing on the plantation ; and that the assessors had no legal right to 

draw the order in question. The Judge did not so instruct them, 
but did instruct them, that the assessors had not authority, unless it 
be out of funds appropriated for an object for which the plantation 

is liable. The verdict was for the plaintiff, and the defendants filed 

exceptions. 

J. Appleton, for the defendants, contended, that the selectmen 

of a town or assessors of a plantation must strictly pursue the au
thority given them by statute, or their acts will not bind the town 
or plantation. The assessors have no right to draw a cash order, 
unless they have a right to assess a tax in cash to meet it. They 
cannot assess a highway tax in money ; nor can they bind the 

plantation, except to the amount of money raised. 7 Green!. 133; 
13 Pick. 348; 4 Pick. 149; 14 Mass. R. 448; 1 Shepl. 293. 
The testimony was improperly admitted. The plantation cannot 
be bound by the statements or admissions of its inhabitants. 3 
Day, 493; 3 Cowen, 623; 1 Cowp. 22; 4 Serg. Sj- R. 317; 
2 Fairf. 185; 1 Shepl. 321; 16 Pick. 567. 

A. G. Jewett, for the plaintiff, said, that the labor was performed 
at the request of the assessors, for the use of the plantation, of 
which they had received the benefit, and are on this ground alone 
bound to pay for it. But here the plantation raised money to 

avail themselves of the bounty of the State, and this was a general 
fund to pay for this labor. They had money from non-residents in 
the treasury, and the order might rightly be drawn on that fund. 
The objectionable testimony was wholly immaterial, and could 
have had no possible influence in the decision of the case, and the 

court for such cause will not set aside a verdict. 13 .Zv.laine R. 
439; 7 Greenl. 76; 3 Fairf. 293. 

The opinion of the Court was prepared by 

WESTON C. J. - The money paid by non-residents, on account 

of taxes assessed for the highways, is a substitute for labor and ma

terials, to be appropriated to open and repair them. In our judg-
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ment, an order drawn by the assessors of a plantation, for money 

thus paid, in favor of a party, having claims for services performed 
in relation to the highways, is binding upon the plantation. It 
makes the money available for the purpose, for which it was paid. 

In furtherance of this object, the assessors have a right to draw 
orders, at least to the extent of the fund. 

By the stat. of 1821, c. 118, sec. 22, it is provided, that asses
sors of plantations shall be held io perform all the duties required 

of the selectmen of towns, relating to highways ; and they are in

vested with the same powers. 
It appears, that the non-resident money, which had been paid or 

liquidated, was equal to the amount drawn in favor of the plaintiff. 
The assessors, who have the management of the prudentials of the 

plantation in regard to highways, which are placed under their su

pervi5ion, as they are under the selectmen of towns, have allowed 
the claims of the plaintiff. There being an available fund for this 
purpose, the course pursued had no tendency to impose any addi
tional burthen upon the plantation, unless they bring it upon them

selves, by resisting a legal demand, adjusted and allowed by those, 
whom they have chosen to represent them in such concerns, as fall 
within their cognizance. There may be sufficient ground there
fore, upon which to sustain the action, not legally exceptionable ; 
but as testimony was received of the advice and opinions of indi
viduals, which was not by law admissible, we sustain the excep
tions, set aside the verdict, and grant a new trial. 
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SAMUEL J. GARDl\'ER vs. SALMON NILES ~ al. 

In an action on a bond with a penalty, judgment is rendered for the amount 
of the penalty, and execution issues fur all damages sustained at the time of 

the rendition of judgment. 

Where the defendant conveyed to the plaintiff by deed of warranty certain 
laud, then incumbered by a mortgage and by an attachment of the equity, 
and at the same time gave a bond with a surety, that he would "within 
ninety days cause said mortgage deed to be cancelled, and all other incnm
brances to be removed from said land, as by his deed he had covenanted;" 
and where the incumbrances had not been nmovcd by either party at the time 

judgment was rendered for the penalty, in an action on the bond commenced 
after the ninety days had expired, but the mortgagee had entered into the ac
tual possession of the premises under a judgment on the mortgage, and the 
equity of redemption had been sold for a large sum; it was held, that execu
tion should issue for the amount of the conditional judgment on the mort
gage and the amount for which the equity sold, and interest on those two 

sums. 

Tms action of debt was commenced Dec. 21, 1835, on a bond 

from defendants to the plaintiff, dated Dec. 20, 1834, in the penal 

sum of $3000, with this condition, "that said Niles had on that 

day conveyed by deed of warranty to said Gardner, a certain lot 

of land, aud that the same was incumbered by an outstanding mort

gage from said Niles to James Crosby, and if the said Niles shall 
within ninety days cause said mortgage deed to be cancelled, and 

all other incumbrances to be removed from said land, so that the 

same shall be free from all incumbrances, as by his said deed to said 
Gardner he has covenanted, then this obligation shall be void, oth
erwise in foll force." The facts were agreed by the parties, from 

which it appears, that since the commencement of this suit, an ac

tion had been commenced on the mortgage, a conditional judgment 

rendered thereon, June 23, 1836, for $ 1310,83, and that there 

was another note secured by the mortgage not then due; that on 

Sept. IO, 1836, the mortgagee entered into the actual possession of 

the premises under his judgment, and has continued in possession 

ever since. When the deed and bond were made, Niles' right to 

redeem the land had been attached, and was duly sold on an exe

cution against him, during the pendency of this suit, on June 24, 

1837, for the amount of the ju_dgment and expense of sale, 

$825,66. Neither plaintiff, nor defendant, has ever paid the sums 
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secured by the mortgage, or the amount for which the equity sold, 

or any part thereof. The plaintiff contended, that he was entitled 

t~ have judgment made up, and execution issue for the amount se

cured by the mortgage, and the amount for which the equity of re

demption was sold, and interest thereon; and the defendants con
tended that the plaintiff was entitled to nominal damages only ; 

and they submitted the case for the decision of these questions. 

C. Gilman argued for the plaintiff, in support of his proposition, 

and cited Waldo v. Fobes, 1 Mass. R. 10. 

Blake and Garnsey, for the defendants, argued, that the plain

tiff was entitled to but nominal damages, and cited Prescott v. 
Trueman, 4 Mass. R. 627; Wyman v. Ballard, 12 Mass. R. 
304; Hunt v. Livermore, 5 Pick. 395; Davlin v. Hill, 2 l!'airf. 
434; Boynton v. Dalrymple, 16 Pick. 147; 7 Johns. 358; 4 

Kent, 476. 

The opinion of the Court was prepared by 

WESTON C. J. -The defendants have failed to comply with 

the condition of the bond, within the time limited, and they have 
not at any time removed the incumbrances therein embraced. The 

plaintiff then had a cause of action, at the time when the suit was 
commenced, and was at that time entitled to judgment for the pen
alty. It is insisted, that he can have execution only for the dam
ages, which had then accrued. The practice of the courts has 
been otherwise. By the statute giving remedies in equity, statute 
of 1821, c. 50, <§, 3, the court, in suits upon such bonds, is to en

ter up judgment for the penalty, and to award execution for so 
much of the debt or damage, as is due or sustained at that time. 

Under a similar statute in Massachusetts, that time was held to re

fer to the time of the rendition of judgment, and not to the com

mencement of the action. The statute of 1830, c. 463, provides 

only upon this point, that when the issue is to be tried by a jury, 

upon breaches assigned, the damages are to be ascertained by their 

verdict. 

It is further contended, that the plaintiff, not having removed 
the incumbrances, has sustained, and is entitled to only nominal 

damages. The condition contains a positive and affirmative en

gagement, on the part of the defendants, to remove the incum-
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brances, within a stipulated period. T,his differs from the covenant, 

usually found in deeds of conveyance, that the premises are free 
from all incumbrances. Cases therefore under such covenants, are 

not strictly analogous. In Prescott v. Trueman, 4 Mass. R. 627, 

which is a leading case, the incumbrance then under consideration, 

and others put by the court by way of example or illustration, were 

such as had neither been extinguished nor enforced ; for if the 

grantee had been actually evicted by a mortgagee, or by a party 

entitled to dower, it could not be said, that he had sustained only 

nominal damages. 

In Boynton v. Dalrymple, 16 Pick. 147, the condition substan

tially was, that the grantee should not be disturbed in the enjoy

ment of certain lands, which had been conveyed to him, and it 

was held, that there was no breach, so long as he was not disturb

ed. fo 4Kent, 476, (2d ed.) upon covenants against incumbrances, 

he lays down the law to be, that if the purchaser has not removed 

the incumbrance, and there has been no eviction under it, he shall 

recover only nominal damages, inasmuch as it is uncertain whether 

he would ever be disturbed. Here the plaintiff has been evicted, 

and the incumbrance arising from the attachment, has become fix

ed. As he might have extinguished the mortgage, by paying the 

amount liquidated in the conditional judgment, and also the incum

brance created by the attachment, by exercising his right of re

deeming the equity, by paying the amount for which it sold, those 

two sums, with interest thereon, constitute the measure of his dam

ages; and be is to have execution accordingly. 

Judgment for the plaintiff. 

VoL. 1v. 36 



282 PENOBSCOT 

:Fogg v. Greene. 

JESSE FoGG S,- al. t,s. BENJAMIN GREENE S,- al. 

If a party fail to prove one item of his account, the Judge has power during 
the trial to permit an amendment by striking that item from his account. 

\Vhile the action is on trial 011 the general issue, the Judge may authorize an 
amendment of the christian name of a defendant. 

Where notes purporting to be signed by the defendants as partners have been 
put in suit, and judgment rendered by default, a copy of that judgment is 
competent evidence in a suit against them in favor of a different plaintiff, to 
show that they had held themselves out as partners. 

ExcEPTIONS from the Court of Common Pleas, REDINGTON J. 
presiding. 

Assumpsit against Benjamin Greene, Lawrence Greene, and 
Augustine G. Greene, on an account annexed to the writ contain
ing a large number of items. The delivery of all the articles, 
charged to Lawrence Greene, was proved on the trial, excepting 
one item of $22. On motion of the plaintiffs, they were permit
ted to strke this from their account, the defendants objecting thereto. 

The plaintiffs introduced evidence to prove the existence of a 
copartnership between the defendants, and as part of it, the record 
of a judgment, Fiske Sf' als. v. the same defendants, founded on 
two notes alleged to be signed by them as copartners. They did 
not appear, and the action was defaulted. This was objected to 
by the defendants, but admitted by the Judge. 

One of the defendants was originally named in the writ Augus
tus, and during the trial, the plaintiffs moved for leave to amend by 
substituting Augu5tine for Augustus, which was objected to by the 
defendants, and permitted by the Court. The verdict was for the 
plaintiffs, and the defendants filed exceptions. 

The case was submitted without argument, by Garmey, for the 
plaintiffs, aud by G. G. Cushman, for defendants. 

The opinion of the Court was drawn up by 

"\V ESTON C. J. -The presiding Judge had a right, at his discre
tion, to permit the item, which the plaintiffs had failed to prove, to 
be stricken from their account. It appeared, that notes had been 
given to Fiske SJ- als., purporting to be signed by the defendant,;, 
as copartners. By their default, when these notes were put in 
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suit, the defendants admitted their liability upon them. It was 
competent evidence, to show that they had held themselves out as 

partners, and therefore tended to prove a partnership, although in 
transactions between other persons. 

The misnomer in the christian name of one of the defendants, 
not having been taken advantage of in abatement, was legally 
amendable. 

Exceptions overruled. 

EDWARD TEBBETTS vs. ROBERT R. HASKINS ~ al. 

In an action for the materials found in building a house, and the labor done in 
erecting it, the testimony of master builders, who had examined the house 
and made an estimate of the expense of erecting it, is admissible, to ascer
tain the amount of damages. 

Where a contract in writing had been made between two persons, wherein 
one agreed to build a house and the other to pay a certain sum therefor, and 
which had afterwards been abandoned by them, and a house had been built 
by one party to the written contract for the other party and two others; it 
was held, that it was not necessary to prove an express contract, but that 
one might be implied ; and that the price for building the house was not to 
be ascertained from that fixed in the written contract. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre
siding. 

The action was for labor done in building a house, and materials 
furnished therefor. There were three defendants, R. R. and Rom
ulus Haskins, and Jotham Parsons. The declaration originally 
was on an account annexed to the writ, and after the trial had 

commenced, the plaintiff, by leave of Court, the defendants ob

jecting thereto, amended his writ by adding a quantum meruit for 
the same items. The defence set up was, that the work was done 
by the plaintiff for Parsons alone, under a written agreement, and 

that the Haskins were not interested in it. The plaintiff, with a 

great variety of other evidence on the trial, introduced the testimo

ny of certain master builders, who had examined the house and 
made an estimate of the expense of erecting such a house as that 
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was. To this evidence the defendants objected, but the Court ad
mitted it. It was shown on the trial, that the defendants were 
partners in trade, and that Parsons occupied one part of the house 

and the Haskins the other. Evidence tending to show the aban
donment of the written contract by the parties ; that the materials 
were to be charged, and the work to be charged by the day; and 
that the Haskins were jointly interested in the house, and contract

ed with the plaintiff jointly with Parsons; and also evidence to 

the contrary, was introduced, and all submitted to the jury. 

The counsel for the defendants requested the Judge to instruct 

the jury, that if the contract between Tebbetts and Parsons was 
thrown aside, the Haskins are not liable, unless after such dissolu
tion of the contract they expressly agreed and contracted to do it 
by the day ; that no implied contract could arise in this case as to · 
the Haskins ; and that the measure of damage is the contract price 
of the building with the real value of the alterations. The Judge 

instructed the jury, that if the Messrs. Haskins were not interest

ed jointly with Parsons in the building of the house, they would 
not be liable unless they expressly made themselves so; but if they 
were jointly interested in the house with Parsons, and had the 
benefit of it, they would be jointly liable, unless the work was 
done under special contract ; that if the contract was abandoned 
by the parties, it would furnish no regulation for the price of the 
work done subsequently ; that if they found for the plaintiff, the 
amount of damages must be settled by the evidence, of which the 
jury were the judges ; and that if they should find that the con

tract between Tebbetts and Parsons had been abandoned by them, 

and that the two Haskins were interested in the building, they 
would find for the plaintiff, but if both or either of the Ha.~kins 
were not so interested, then they would find for the defendants, as 

the action could not be sustained against the defendants, unless 

they were all jointly liable. 

The verdict was for the plaintiff, and the defendants filed excep
tions. 

J. Appleton, for the defendants, argued in support of the several 
grounds taken at the trial, and contended, that the instructions given 
did not cover the requests, and were erroneous. To show that the 
testimony of the master builders was improperly admitted, he cited 
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7 Verm. Rep. 158; 6 N. H. Rep. 462; 16 Wend. 587; I Stark. 
Ev. 389. That the plaintiff cannot say now, that this part of bis 

evidence is wholly immaterial, and so may be rejected. 16 Pick. 
567 ; 14 Pick. 520; 2 Hall, 40. That the contract price was 

the true measure of damage, making a proportionable allowance, 

where the contract had been departed from. 16 Wend. 589; 13 
Wend. 276; 3 Stark. Ev. 1761. 

A. G. Jewett, for the plaintiff, said, that the jury have found 

that the contract had been given up by consent of parties, and in 
this case, is to be considered as if it had never been made. The 

evidence of the value of the work from those who had seen it, and 

were most competent to judge of its value, is not only proper evi

dence, but the best the nature of the case admits. The work was 

done for all the defendants, and they must pay for it. 

The opinion of the Court was drawn up by 

EMERY J. - The first inquiry is, whether among a variety of 

other evidence introduced, evidence of certain master builders, who 
had examined the house, and made an estimate of the expenses as 
to the probable expense of erecting the house, as erected by the 

plaintiff, was legally admissible. The action is assumpsit on ac

count annexed for work and labor done, and materials furnished, 

and a quantum meruit. 
The usual way in which proof is made upon accounts for mon

eys paid to the amount of six dollars and sixty-six cents, for servi

ces rendered, goods, wares, merchandize sold, or materials supplied, 

is by producing the original entries of the charges made, accom
panied by the supplementary oath of the party making them, to 
such articles as are not of such bulk and value as to require other 

proof. If the entries were made by a clerk, and he be living, and 

within the process of the Court, his testimony is to be exhibited. 

Dunn v. Whitney, I Fairf 9. But this is not the only means by 

which a demand of this character may be established. Receipts, 

signed by the party to be charged, may be introduced. However 

prudent and judicious it may be to keep day books, in which trans

actions of sale may be entered, no man is compelled to keep ac
counts in wr1tmg. With many, who are ignorant, it may be im

practicable. If inability do not exist to keep the requisite memo-
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randa, and yet such accounts are not shown, still the best evidence 
in his power to give, may be introduced. It would be under many 

disadvantages, if it were shewn that regular accounts of the work 

had in truth been kept, but were not exhibited. The fact that a 

building was erected by the plaintiff for the defendants, was sus

ceptible of proof by witnefses. The just expense might not be 
easily demonstrated. The objection is in fact to the measure of 

proof. We have not here, as in Maryland, a statute in relation to 

the probate of accounts, that the party bringing suit shall make 

oath before some Judge or Justice of that State, or before some 

Court, Judge, Justice or officer of the State or county, where such 

money, goods, &c. shall have been delivered, that he believes the 

money, goods, &c. charged in the account, to which such oath, &c. 

shall be annexed, were, bona fide, delivered as charged, and that he 
hath not to his knowledge or belief received any payment, or sat
isfaction for the articles charged, more than credit is duly given for 

in, and appearing on the account, to which such oath, &c. shall. be 

annexed, nor bath be received any security for the same; and that 
the balance charged and claimed is justly due, according to the 
best of his knowledge and belief. Dyson v. West's Ex'r, I Har. 
~ Johns. Maryland Rep. 567. 

Our s1atute for the relief of poor debtors, when one is to be ar

rested on mesne process, who is about to depart and establish his 
residence beyond the limits of the State, with property or means 

exceeding the amount required for his own immediate support, re

quires the oath or affirmation of the creditor, bis agent or attorney, 

before a justice of the peace, of reasons to believe and actual be

lief of the fact, and that the demand in the writ is, or the principal 

part thereof due him. This measure does not avail to establish 

the justice of the claim on trial, but is only a security against the 

abuse of the process of the Court for the purpose of arrest. 

Whether further legislation be desirable must be left with the ap

propriate power to decide. In this case, no illegal course was 
adopted before the jury in attempting to prove the plaintiff's claim 
in the absence of the book account. It is objected, that it was 

totally improper to receive evidence of the probable expense of 

building the house, of opinions which were merely rough guesses, 

miserable hearsay. 
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Though witnesses can, in general, speak only as to facts, yet in 
compilations of the law of evidence, there is a regular citation of 

certain cases on the subject of the opinion of witnesses. In 1 
Phil. 226, 227, that in questions of science or trade, or others of 

the same kind, persons of skill may speak not only as to the facts, 

but are allowed also to give their opinions in evidence. Evidence 

of character is founded on opinion. Opinions of a medical man 

as to the state of his patient is evidence; so of ship builders as to 

seaworthiness of a ship, from examining a survey taken by others, 

at which the witness was ~ot present; so of an engineer from his 

own experiments in a particular harbor, that the removal of a cer

tain bank in another similarly situated on the same coast, would 

not restore the harbor, and as to forged seals, engravers are admit

ted to show difference between genuine impression, and one sup

posed to be false ; so as to handwriting, and of an artist in paint

ing as to genuineness of a picture. 3 Stark. Ev. 1736; Norris' 
Peake's Ev. 278, 279. 

It was decided in Hathorn Sf al. v. King, Ev'r, 8 Mass. R. 
371, on ilfrs. Norris' will, that physicians may be inquired of 

whether from the circumstances of the patient, and the symptoms 

they observed, they are capable of forming an opinion of the 

soundness of her mind, and if so, whether they from thence con
clude that her mind was sound or unsound, and in either case, they 
must state the circumstances or symptoms, from which they draw 

their conclusions. So the subscribing witnesses to a will are per

mitted to testify their opinions respecting the sanity of the testator. 

Ware v. Ware, 7 Green[. 42. 
In Dickenson v. Barber, 9 1Uass. R. 225, it was held, that al

though the opinions of professional gentlemen on facts submitted to 

them, have justly great weight attached to them ; yet they are not 

to be received as evidence, unless predicated upon facts, testified 

either by them or by others. 
In Davis v . .i}lason, 4 Pick. 156, a practical surveyor with long 

experience, was permitted to be asked his opinion, whether certain 

heaps of stones put up, and certain trees were anciently marked, 

for the purpose of making them monuments of boundaries, because 

he would have acquired a skill in determining, whether they were 

so intended. 
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In 18~5, on an information against one for a violation of a stat

ute concerning the students of Yale College, for giving credit to 

one Van Zandt, a student and minor, witnesses were permitted to 

state, being well acquainted with Van Zandt, that they should 

think, from his appearance, that he was a minor between the age 

of fourteen and the age of seventeen years. On error brought, 

the testimony was held to be inadmissible. It was opinion entirely 

abstracted from fact. Had the witness testified to the facts, indi

cative of Van Zandt's age, and accompanied them with their be

lief or opinion, the Chief Justice said he should consider the testi

mony competent. ltlorse v. State of Connecticut, 1 Conn. Rep. 
(2d Series,) 9. 

In a suit for breach of promise of marriage, a witness was per

mitted to be asked, whether, living with the plaintiff, and from an 

observance of her deportment, he was of opinion, that the plaintiff 

was sincerely attached to the defendant, because there are a thou

sand nameless things, indicating the existence and degree of the 

tender passion, which language cannot specify. The opinion of 

witnesses on this subject, must be derived from a series of instan
ces, passing under their observation, which yet they could never de
tail to a jury. 1'tlcKee v. Nelson, 4 Cowen, 355. 

Whether particular facts, if disclosed to an underwriter, would 

in the opinion of a witness, conversant with the subject of iusurance, 
as a matter of judgment, make a difference as to the amount of 
premium, was held to be admissible evidence. 2 Stark. Rep. 229. 

In a question of settlement of a pauper, between the towns of 
Rochester and Chester, in 3 New-llamp. Rep. 349, where a wit

ness was called to testify to the value of a small lot of land, and a 

hut upon it, it was held, that the opinion of witnesses as to the 

value of property owned by the pauper was not admissible, although 

they were well acquainted with it, and had examined for the pur

pose of ascertaining its value, and with a view to purchase ; on the 

ground, that the jury must be supposed competent to ascertain this 
without the aid of such assistance. The like decision was made 

upon a similar question, between the town of Peterborough and 

the town of Jaffrey, 6 New-Hamp. Rep. 462. Against this it is 

laid down by the late Judge Swift, in his digest of the Law of 
Evidence, 111, that "in questions with respect to the value of any 
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article of property, the witness must often testify an opm1on or 

judgment." 

In particular branches of trade or manufacture, we hold that the 

opinions of persons skilled in these respective matters should be re

ceived, as well as to the value, as the fidelity and excellence of 

the work. They are all open to cross examination, and the reasons 

of their opinion may be required. If opposing testimony be intro

duced, it is the office of the jury at last to judge which of them is 

entitled to most weight. We consider that there was no error in 

the Judge in admitting the testimony of the master builders as to 

their opinion and estimate of the probable expense of erecting the 

house as erected by the _plaintiff. For it all resulted in helping the 

jury to determine how much he deserved to receive. And the 

amendment offered, after the trial had progressed, was within the 
discretion of the Court to permit. 

The instructions given by the Judge, were, that if the Messrs. 
llaskins were not interested jointly with Parsons in the building 

of the house, they would not be liable, unless they expressly made 

themselves so, but if they were jointly interested in the house with 

Parsons, and had the benefit of it, they would be jointly liable, 

unless the work was done under a special contract. They were 

likewise directed, that if the contract was abandoned by the par
ties, it would furnish no regulation for the price of the work done 
subsequently. That if they found for the plaintiff, the amount of 
damages must be settled by the evidence, of which the jury were 

the judges. And that if they should find that the contract be
tween Tebbetts and Parsons, had been abandoned by them, and 

that the two Haskins were interested in the building they would 

find for the plaintiff; but if both or either of the Haskins were not 

so interested, then they would find for the defendants, as the action 

could not be sustained, against the defendants, unless they were all 

jointly liable. This course of instruction we think altogether su

perseded the necessity of complying with the requested instructions 

sought for by the defendants. It was as favorable to the defend

ants as by law it ought to be. 

Gibbs C. J. in Robson v. Godfrey 8_r al. 1 Stark. Rep. 220, 

says, "I have always understood the rule to be, that you may re

cover for work executed as for work and labor generally, if the 
VoL. 1v. 37 
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terms contained in the ·written agreement are not of such a nature 
as to preclude a recovery otherwise than on the contract itself. It 

is every days experience that a party may recover on the general 
counts for work done under a special contract." 

In the present case, it appears that the contract was abandoned. 

It is therefore to have no effect whatever in the estimate of the 

jury, for there is no pretence that any terms, contained in it, were 
to be binding on the parties. It must be considered as abandoned 
entirely. Chitty on Contracts, 169; Keyes v. Stone, 5 Mass. R. 
391; Tuttle v. Mayo, 7 Johns. R. 132; Lenningdale v. Liv
ingston, 10 Johns. R. 36. 

It would seem that the defendant might give the special agree
ment in evidence, with a view to lessen the damages, and for that 

purpose it was used. The whole evidence was submitted to the 
jury, and by them determined. 

The exceptions are therefore overruled, and there must be judg
ment on the verdict. 

ALVAH HuNTREss S,- al. vs. IsAAc WHEELERS,- al. 

If a debtor be arrested, since the stat. of 1835, c. 195, for the relief of poor 
· debtors went into operation, on an execution issued on a judgment in an ac

tion commenced before that time, founded on a contract made before the 
stat. 1831, c. 520, for the abolition of imprisonment of honest debtors for 
debt, the bond to obtain release from imprisonment, should be made pur&u
ant to the provisions of the stat. 1822, c. :iog; and if it be taken in accord
ance with the provisions of the stat. 1835, it is not good as a statute bond, 
but only at common law; and the plaintiff can recover only the original 
debt, costs and interest. 

Tms action, debt on a bond dated July 13, 1836, was submit
ted on an agreed statement of facts. The defendants, with the 

general issue, filed a brief statement,. stating that Wheeler being 

under arrest on the execution, was unlawfully required to give the 
bond declared on, and that to procure his release, the bond was 

given. The facts sufficiently appear in the opinion of the Court. 
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Cutting, for the plaintiffs, ga\'·e a history of legislation on this 

subject, since the separation of this State from Massachusetts up to 
the statute of 1835, and adverted to the extreme difficulty in ascer
taining what was the proper bond to be given by a debtor to ob

tain his release from imprisonment. He commented on the various 
provisions of the poor debtor act of 1835, c. 195 ; urged that the 
present bond was properly taken under the 8th section of the last 

act ; contended, that by this section it was the design of the legis
lature, which was fully accomplished, to destroy all distinctions be

tween the various classes of executions, and making uniform the 

method of proceeding with, and executing, all executions issued on 

judgments in any civil suit; that all the provisions of the act, un
less section 6, and every act to be done under each section, are 

sufficiently broad to comprehend the past, the present, and the fu

ture; that the 6th applied only to such suits as should be after

wards commenced; and that there were no provisions in the last 
section, contradictory of the general provisions of the 8th section, 
and that this bond was rightly taken under the act of 1835. The 

legislature may act upon the remedy, and still leave the right unaf

fected. Thayer v. Seavey, 2 Fairf 288; 4 Wheat. 122, 209. 

Wheeler was legally arrested and imprisoned, and it was his duty 
to furnish a bond to obtain his release, and for that purpose offered 
this and no other. He cannot therefore say, that it is illegal, even 
if it was taken under the wrong act. 

Hobbs, for the defendants, remarked, that this suit was prosecut
ed merely to recover the penal interest under the 8th section of 
the stat. 1835, c. 195, and contended, that the act of I 835, had no 
application to this case. The officer should have proceeded under 
the stat. 1822, c. 209. The original contract was made before 
the act of 1831 took effect, and was excepted from the operation 
of that act. This suit was commenced prior to the time the act of 

1835 took effect, and was therefore excepted from its operation by 

the last section. The bond, not being taken in accordance with 

the requirement<i of the stat. 1822, is not good as a statute bond. 

The bond is admitted to be good at common law, but being a bond 

with a penalty, it is subject to chancery. The plaintifls can re
cover only the principal and simple interest. Winthrop v. Dock-



292 PENOBSCOT. 

Huntress v. Wheeler. 

endorf, 3 Green!. 156; Kavanagh v. Saunders, 8 Green!. 422. 

As the ofler was duly made in writing to be defaulted for that sum, 

the defendants are entitled to recover their costs. 

The opinion of the Court was prepared by 

SHEPLEY J. -The plaintiffs commenced their original suit 

against the defendant, Wheeler, on the 16th of April, 1833, upon 

a contract dated on the second of ~lay, 1831, and recovered judg

ment at the June Term of this Court, 1836. On the 13th of 

July following, Wheeler was arrested upon the execution, which 
had issued, and was committed to prison ; and with the other defend
ant executed the bond now in suit to procure his discharge. The 

bond was taken according to the provisions of the eighth section of 
the act of 1835, c. 195. The defendants, at the January Term 
of the Court of Common Pleas, offered to be defaulted, according 

to the provisions of the act of 1835, c. 165, for the balance due 

upon the bond with interest. The plaintiffs claim the interest at 

the rate of twenty-five per cent. as allowed by the act of 1835. 

And the question submitted is, whether the bond should have been 
taken according to the provisions of the act of 1835, or according 
to those of the act of 1822. 

The language of the eighth section of the act of 1835 is gene
ral, embracing all cases. The proviso in the seventeenth section 
is, " that this act shall not be so construed as to affect any suit or 
suits already commenced, or rights vested under any of said acts." 

The suit, upon which the judgment was recovered and execution 

issued, had been commenced before that time, and was not affected 
by its provisions. The question, whether the final process and 

proceedings were intended to be included in the term suit, was con

sidered, and decided to be included, in the cases of Gooch v. Ste

phenson, 15 .Maine R. 129; and Hastings v. Lane, ib. 134. 

This bond cannot therefore be regarded as a good statute bond, 
and the plaintiffs can recover only the original debt, costs, and in
terest; for which judgment is to be rendered ; and for defendants 
for costs. 
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THE STATE vs. HENRY R. SOPER Sr als. 

In an indictment against several, they are not of right entitled to be tried sep

arately, but are to be tried in that manner only, when the court from suffi
cient cause shall so order it. 

In the trial of an indictment for larceny, a witness from whom the property is 
charged to have been stolen, is not bound to disclose the names of persons 
in his employment, who gave the information which induced him to take 
measures for the detection of the persons indicted. 

,vhere several persons are proved to have been associated together for the 

same illegal purpose, any act or declaration of one of the parties in refer
ence to the common object and forming a part of the res gcsta, may be given 
in evidence against the others. 

A demurrer to evidence is considered an antiquated, unusual and inconvenient 

practice, and is allowed or denied by the Court, where the indictment or 
cause is tried, in the exercise of a sound discretion, under all the circum

stances of the case. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre

siding. 
This was an indictment against Soper, Staples, Locke and 

Twitchell, for larceny at Orono, in stealing thirty pine logs, the 

property of J. Cushing and others. After they had been ar

raigned, and had pleaded not guilty, Soper moved for a separate 
trial. The Judge refused to grant the motion, unless it should be 

necessary to his defence. It was not shown to be necessary to 
the satisfaction of the Judge, and he refused to grant the separate 

trial; to which Soper excepted. A witness testified to certain 

conversations with Staples, tending to show him to be guilty of the 
offence, and on cross examination stated, that in a subsequent con

versation, Staples said he was willing to do what was right, and 
proposed to pay fifty dollars rather than have a difficulty, but 

would not settle unless a receipt were given to Soper and himself. 

The counsel for the accused objected, that this evidence should be 

excluded, because the statements were made under an offer to 

compromise. The objection was overruled. The witness testified, 

to similar statements of Locke; that the witness told Locke, that 

he should make no promises, and gave no assurances, but said " it 

would be full as well and better for him to state the facts, as the 
whole would come out, but the confessions were voluntarily made." 
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The counsel for the accused objected to the consideration of this 

evidence by the jury, because it was obtained by inducements held 

out to him. The County Attorney said he was willing to have all 

the statements made after the witness had used the words, "full as 

well," &c. ex.eluded, and the witness replied, that he had not re

lated any conversation after that time. The testimony was not 

ruled out by the Judge. On the cross examination, the witness 

was asked by the counsel for the accused, if be bad received any 

information, by letter or otherwise, which induced him to go to Old
town on this business, and if so, from whom? The witness re

plied, that the men in their employment were afraid of being 

mobbed, if it were known they gave the information, and that if 

the names of those who gave it were made known, the owners 

would be unable to get men to assist them, and declined to give the 

names of the men in their employment, from whom the informa

tion was obtained, unless the Court should so order. The defend

ants' counsel requested the Judge to give such order, which he de

clined, and the question was not answered. The other facts suffi

ciently appear in the opinion of the Court. The counsel for the 
accused, after the evidence was closed, offered a demurrer to the 

evidence. The County Attorney refused to join the demurrer, and 

the Judge declined to order it to be done, and did not receive the 

demurrer. They then requested the Judge to charge the jury, that 
the evidence did not support the indictment; but the Judge de
clined so to do. The verdict was guilty, and exceptions were filed 
by the accused. 

J. Appleton argued in support of the grounds taken in defence 

at the trial ; and cited Archb. Cr. Pl. B.j- Ev. 60; Roscoe on Cr. 
Ev. ~9; 6 Car. B.j- P. 146. 

Goodenow, Attorney General, for the State, argued, that the ac

cused had no right in law, or by usage, to demur to the evidence 

in a criminal prosecution. Young v. Black, 7 Crancli, 565. The 

Court may always in their discretion, refuse the request to demur, 

and the case shows sufficient cause for the refusal in this instance. 
The question, whether there was or was not a joint offence was 

properly submitted to the jury and settled by them. No argument 
is necessary to justify the other rulings of the Judge. 
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The opinion of the Court was prepared by 

EMERY J. -The defendants, excepting Tv:itchel, who was not 
arraigned, pleaded not guilty. Soper moved for a separate trial. 

It did not appear necessary for his defence, and was refused. Even 

in capital trials, it is not a matter of right, but within the discretion 

of the Court. United States v. 1nerchant, 12 Wheat. 480. 

Exception was taken to the evidence of Thomas A. White, be

cause the statements were made, as it was asserted, in behalf of 

the defendants, under an offer of compromise. The witness said 

it was voluntary. 

We are not aware that the rule of excluding offers of compro

mise from being heard in evidence applies to criminal cases. They 
are not to be compounded. It is not under a searching investigation 

of acts of larceny, that it is intended a man may buy his peace. 

2 Stark. Ev. 38. 
The Court declined ordering the witness to disclose whether pre

vious to the 16th of Augu.~t, he had received information by letter, 

or otherwise, and if so, from whom. The witness was unwilling, 

from motives of policy, to give the names of men in his employ, 

and from whom he had received information, unless ordered by the 

Court, though the Court was requested by the prisoners' counsel to 

order it. The witness said the men in their employ were afraid of 
being mobbed, if it were known that they gave the information, 

and if exposed, the owners would be unable to get men to assist 

them. 
In the United States v. Reuben Moses, 4 Washington C. C.R. 

726, it was held, that the officer, who apprehended the prisoner, is 

not bound to disclose the name of the person from whom he re

ceived the information which led to the detection and apprehension 

of the prisoner. It was remarked by the Court, that such a dis

closure can be of no importance to the defence, and may be highly 

prejudicial to the public in the administration of justice, by deter

ring persons from making similar disclosures of crimes, which they 

know to have been committed. And we think the situation of the 

witness, in the employment of the owners of the logs, alleged to 

have been stolen, would well warrant the Court from holding him 

to di~close the names of those from whom he received the informa

tion, as much as in the case of the officer before spoken of. 
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After the evidence of the government was out, the defendants, 

by their counsel, offered to demur to the evidence, which the coun

ty attorney refused to join, and the Court declined ordering him to 

join the demurrer and receiving the same, though offered by the 

prisoners' counsel. As stated by Justice Story, "no joinder ought 

to have been required or permitted," even in a civil case, "while 

there was any matter of fact in controversy between the parties. 

It is no part of the object of a demurrer to evidence to bring before 

the Court an investigation of the facts in dispute, or to weigh the 

force of the testimony, or the presumptions arising from the evidence. 

That is the proper province of the jury. If there is parol evi

dence in the case which is loose and indeterminate and may be ap

plied, with more or less effect to the jury, or evidence of circum

stances, which is meant to operate beyond the proof of the existence 

of these circumstances, and to conduce to the proof of other facts, 

the party demurring must admit the facts, of which the evidence is 

so loose and indeterminate and circumstantial, before the Court can 

compel the other side to join therein. A case made for demurrer 

to evidence is to state facts, and not merely testimony, which may 
conduce to prove them. It is to admit whatever the jury may 
reasonably infer from the evidence, and not merely the circumstan
ces which form a ground of presumption." Fowle v. Common 
Council of Alexandria, 11 Wheat. 320. 

A striking and masterly discussion of the law relative to demur
rers to evidence is found in Gibson ly Johnson v. Hunter, 2 H. 
Black. R. 187, in the opinion delivered by Chief Justice Eyre, 
wherein too, be says, the whole proceeding upon a demurrer to ev

idence, he takes to be under the control of the Judge before whom 

the trial is had. 

The like construction is adopted by the Supreme Court of the 

United States. A demurrer to evidence is considered an unusual 

and antiquated practice, which that Court discourages as inconve

nient, and calculated to suppress the truth and justice of a case, 

and is allowed or denied by the Court, where the cause is tried, in 

the exercise of sound discretion under all the circumstances of the 

case. Young v. Black, 7 Cranch, 565; United States v. Swett, 
11 Wheat. 171, note top. 183, and cases there cited. 
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We apprehend that in criminal cases more especially depending 
on parol and oftentimes circumstantial evidence, the practice of 

offering to demur to evidence, and calling on the Court to compel 

a joinder in the demurrer will not hereafter be adopted. From the 

best consideration we have given to the evidence the whole of 
which is not stated but the substance only, we cannot perceive that 

the Judge erred in declining to order a joinder, or to receive the 

demurrer to the evidence. By our State constitution, in all criminal 

prosecutions, the accused has secured to him a right to trial by jury. 

When he pleads not guilty, he puts himself for all purposes upon 

his trial by jury. He has then made his election. The State's 

right is to hold him to that election. ltlaine Const. Art. I, sec. 6 ; 

U. S. v. Gibert Br al., 2 Sumner, 19. 
It is however insisted on the argument, that the evidence shews 

no joint offence, and therefore the defendants could not be indicted 

jointly. 
To us it appears, that the jury were justified in the conclusion to 

which they came, if they believed the testimony. It detailed con

trivance and concert of the defendants to effect the common object 

of secretly getting the logs loose, and forwarding them to the mill 

for the purpose of converting them to their own use, without the 

consent of the owners. The saws were aclj?ining, one of which 
hauled the logs for both saws. Boats, axes, cant hooks, and pick

poles were kept for getting logs to the mills. There was no sepa

ration till they arrived at the mills. It could be but of little con
sequence in characterizing the offence, how the defendants divided 

the spoils. They called the boards from such logs, Kibbe lumber. 

A sort of flash language was thus adopted, and the phrase of going 

up the river to see about a horse, was understood, he was going up 

after logs; and these White logs were seen corning down the river 

the Thttrsday night after one of the defendants told that another 

of them was going up the river. And Soper, Locke and others said, 

if any one gave information, he would be tal'fed and feathered, 

sluiced, or have oil poured upon him. Where several persons 

are associated together for the same illegal purpose, any act or de

claration of one of the parties, in reference to the common object, 

and forming a part of the res gesta, may be given in evidence 

VoL. 1v. 38 
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against the others. American Fur Company v. United States, 2 
Peters, 359. 

He who commands or procures a crime to be done, if it is done, 
is guilty of the crime, and the act is his act. United States v. 

Gooding, 12 Wheat. 469. The proof of the command or pro

curement may be direct or indirect, positive or circumstantial; but 

this is matter for the consideration of the jury. Persons can rarely 
be jointly indicted, except where they have mixed themselves up 
with the criminal transaction in a manner which in the sober judg
ment of the grand jury implicates them in the common guilt. U. 
States v. Gibert ~ al., 2 Sumner, 19. And with such proof as is 
reported here, the indictment seems to be supported. 

It is further contended, that the evidence of the confessions of 

Locke were improperly received, because they were obtained by 
the inducement held out to him by the witness that it would be 

better for him. A confession forced from the mind by the flattery 

of hope, or the torture of fear, it is said, comes in so questionable 
shape, when it is to be considered the evidence of guilt, that no 

credit ought to be given to it, and therefore it is rejected. I Leach, 
263, Warubshall's Case. The witness declared to Locke, that he 
should make no promises, and gave no assurances, but said it would 
be full as well, and better for him to state it, for the whole would 
come out. The witness then asked Locke, as the matter is first 
stated in the exceptions, if he had seen any of those logs sawed, 
and he replied, he had. It is urged, that this is like Mills' Case, 
6 Car. Sf Payne, 146, where a constable said to a person charged 
with larceny, it is of no use for you to deny it, for there are the 

man and boy, who will say they saw you do it, in which case, a 

confession, made after this, was rejected by Baron Gurney. So 

where the words were, it would have been better if you had told 

at first. The principle upon which this class of cases is founded, 

is, that by an inducement being held out to the prisoner, he may 

be led to suppose that he will be more mercifully dealt with if he 
confesses, and that he may thereupon be induced to confess himself 
guilty- of an offence he never committed. The witness in the 
present prosecution, however, declared that he had not stated any 
thing Locke told him after he had said to him it would be better 

for him to tell the whole. And he wished it to be understood, that 
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he had not made him any promises, or held out to him any induce
ment. Nevertheless it is possible, that the course pursued by the 

witness, might have some influence on Locke's mind, though it 

seerns to me under all the circumstances, that it is very improbable. 
If a threat or promise be made under such circumstances as to 

create a reasonable presumption that the threat or promise had no 

influence, or had ceased to have any influence on the mind of the 

party, the confession is to be received. Thus in Richard's Case, 
5 Car. 8f Payne, 318, a girl charged with poisoning, who was told 
by her mistress, that if she did not tell all about it that night, the 

constable should be sent for next morning to take her to S, mean

ing before the magistrate there, upon which the prisoner made a 

statement. The next morning a constable was sent for who took 
the p1isoner into custody, and on the way to the magistrate, with
out any inducement from the constable, she confessed to him. 

Bosanquet Justice, " thought that statement receivable. The in
ducement was, that if she confessed that night, the constable would 

not be sent for, and she would not be taken before the magistrate. 

Now she must have known when she made this statement, that the 
constable was taking her to the magistrate. The inducement there
fore was at an end." 

When the promise or threat proceeds from a person who has no 
power to enforce it, and who possesses no control over the prison
er, a confession made under such circumstances is admissible, if the 
advice to confess be not given or sanctioned by any person that 
had any concern in the business. Row's Case, Rttss. 8f Ry. 153, 
cited Rose. on Cr. Ev. 3~. 

So where a witness stated that he had held out no threat or pro
mise to induce the prisoner to confess, but that a woman, who was 
present, said she had told the prisoner, that she had better tell all, 

upon which the prisoner made certain confessions to the witness; 

Park SJ- Hullock ruled, that as no inducement had been held out 
by the witness to whom the confession was made, and as the only 

inducement had been held out by a person having no sort of au
thority, it must be presumed, that the confession to the witness was 
free and voluntary. Yet the constable interposed no check, and 

might seem from his silence to approve what the woman said. So 
where it appeared, that the prisoner wa~ told by a man, that anoth-
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er prisoner had told all, and that he had better do the same to save 
his neck; upon which he confessed to the constable, Hullock, 
Baron, held, that as the promise, if any, was by a person wholly 

without authority, the subsequent confession to the constable, who 

had held out no inducement, must be considered as voluntary, and 

was therefore evidence. Rose. Cr. Ev. 33. 

It is said, that whether a person has been told by one person, 

that it will be well for him to confoss, will exclude a confession 

subsequently made to another person, is very often a nice question, 

but will always exclude a statement made to the same person. 

These positions, Roscoe says, in page 33, " do not appear to be 

supported by prior authorities. If after the promises have been 

made such circumstances should take place as to whom a presump

tion that a subsequent confession has not been made under the in

fluence of that promise, there appears to be no reason for rejecting 

the confession, because the person to whom it is made, is the same 

to whom the former confession was made." 

A person being brought up for examination, the magistrate told 

him that his wife had already confessed the whole, and that there 
was enough against him to send a bill before the grand jury, upon 

which the prisoner immediately made a confession. The confes
sion was objected to, as having been made upon a threat. The 

objection was overruled by Park Justice, who understood it as a 
caution. Wright's Case, Rose. Cr. Ev. 34. 

As the witness in his remarks to Locke observed, that he should 

make no promise, and gave no assurances, and held out no induce

ments, would it be unreasonable to consider all that he said as a 

caution? It does not appeai· that the witness had authority, other 

than being in the employment of the owners, nor that he is the 

prosecutor. But still more strongly in the subsequent description 

as to this witness it is stated, that he communicated nothing in evi

dence after he told Locke it would be better for him. Taking the 

whole together, it must be understood, that no evidence was given 

of what was said after the advice, even if it could be deemed to 

have had any influence. 

Under all these circumstances, we are constrained to overrule 

the exceptions, and remit the cause to the Court of Common Ple:i,s 

for further proceedings. 
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NATHANIEL JORDAN VS. SAMUEL ELDRIDGE, 

The location of a town or private way by the Selectmen, or their order, must 
precede the issuing of the warrant to call the town meeting for its accept
ance. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre

siding. 
Trespass quare clausum for taking down and carrying away the 

plaintiff's fence. The defendant justified, that the fences were 

upon a town way and a private way, and that as surveyor of high
ways he removed them. The bill of exceptions states the evidence, 
and divers requests for instructions, but does not show, whether 
any ruling was made, or instructions given or withheld, or whether 

any verdict was rendered. The exceptions were filed by the plain
tiff, and allowed by the Judge. The case sufficiently appears from 

the opinion of the Court. 

J. Appleton, for the plaintiff, with other grounds, argued, that 
the proceedings in laying out the roads were void, because the al
leged location of the highway did not take place, until after the 
warrant for calling the town meeting at which it is said to have 

been accepted, had been issued. Howard v. Hutchinson, 1 Fairf. 
335; Keen v. Stetson, 4 Pick. 49Q. 

Rogers, for the defendant, contended, that it was sufficient if the 
order to lay out the road was given before the warrant for calling 
the town meeting was issued. In such case it is legal, if the re
turn be made before or at the town meeting. 

The opinion of the Court was drawn up by 

SHEPLEY J. -The exceptions in this case are not presented 
with so much accuracy as would be desirable. There is no state
ment that the Judge refused to give the instructions requested, or 
that any instructions were given, or any verdict found. It may be 
inferred, that the verdict was against the plaintiff, because he takes 
the exceptions, and that the instructions reque8ted were refused for 
the same reason, and also because the Judge has allowed the ex

ceptions. 
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The justification of the defendant will depend upon the legality 
of the proceedings of the selectmen of Dexter in laying out a town 
way in 1830, and a private way for tr.3 use of himself and Libbey 
in 1836. 

On the 19th of .March, 1830, the selectmen directed the sur
veyor to lay out the town way, and upon the same day issued their 
warrant calling a town meeting for its approval and allowance. 
The surveyor made his return, under date of the 27th, to these
lectmen in the town meeting held on the 29th of the same March. 

The private way was by the selectmen, by their order to the 
surveyor, dated on the 4th of September, 1836, directed to be 
laid out; and on the same day they issued their warrant calling a 
town meeting for its approval and allowance. The return of the 
surveyor, without date, appears to have been made to the town 
meeting held on the 14th day of the same month. 

In the case of Howard v. Hutchinson, I Fairf. 335, it was 
decided, that the laying out of a town or private way must precede 
the issuing of the warrant calling the meeting for its approval. 
The reasons for this construction of the statute are there given. 
They were in brief, that it was necessary to enable the party to 
have that hearing before the selectmen, and also before the town, 
to which he was entitled. 

The result of such a decision is, that the town way and the pri
vate way named in this case were both illegally laid out, and that 
they can afford no justification to the defendant. 

Exceptions sustained. 
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CouNTY OF HANCOCK vs. EASTERN R1vER LocK & 
SLUICE COMPANY. 

No action can be maintained for the penalty for neglecting after due notice to 
make and keep open a sufficient and convenient passage way through a dam 

across a river or stream for the free passage of fish, nuder the provisions of 
the stat. 1835, c. 1()4, for the preservation of the salmon, shad and alewive 
fisheries in Penobscot Bay and River, and their tributary waters, unless due 
notice be given by the fish warden of " the time in which the same shall 
be done." 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre

siding. 

The kind of action and the facts in relation to the point on 

which the decision was founded, appear in the opinion of the Court. 

The notices are thus stated in the exceptions. " The evidence of 

James Stubbs, that on the 17th of May, 1836, he gave notice to 

Joseph R. Folsom, who said he was agent of the company, that 

there was no sufficient fish way by or through the dam, and that 

the company must make one, that he said he would make one, that 

the witness told him what kind of one was wanted, and he said he 

would not make such an one." This evidence was objected to, as 

there was no evidence, that he was one of the corporators, or an 

officer of theirs. The exceptions do not show, that there was any 
ruling of the Court on this objection. The plaintiffs then proved, 

that the following written notice was delivered to the Clerk of the 

company by Stubbs, a fish warden. "Mr. Bliss Blodget, Clerk 
of the Lock and Sluice Company in Orland. On the 17th of 
May, instant, I examined the mills and dam at the lower falls on 

Eastern River, obstructed by said dam, and I then notified Mr. Fol
som, the agent of said corporation, to make a fish way by taking 

away about fifteen feet of the eastern end of said dam to the bed 

of the stream. I find that this is not done, and that no fish way is 

made where fish can pass up, and I now notify you, as Clerk of 

the company, that a fish way through said dam must be made im

mediately. Bucksport, May 30, 1836. James Stubbs, Fish 

Warden, &c." 
The counsel for the defendants objected, that this notice was not 

sufficient, within the meaning of the statutes, but the Judge over

ruled the objection. 
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There were other objections made, but they are immaterial here, 

as no decision was made upon them. 

Abbott and Wakefield, for the defendants, contended, that the 

notice was wholly insufficient, because no time was fixed in which 

it should be done, as the statute expressly requires ; and because it 

<lid not direct them in what way it should be done. Merely telling 

what he had directed others to do is not sufficient. The penalty 

cannot be recovered, unless all the requisites of the statute have 

been complied with. Ex parte Baring, 8 Green!. 137. 

F. H. Allen, for the plaintiffs, contended, that the notice to 

commence immediately was a sufficient compliance with the re

quirement of the statute as to time, and the reference to the first 

notice was sufficient as to the manner. But the darn was a nuis

ance, and no time was necessary to be fixed for its removal. 

The opinion of the Court was drawn up by 

SHEPLEY .J. -The action is debt, to recover penalties of the 

defendants, for neglecting after due notice to make and keep open 
a sufficient and convenient passage way through their dam across 

the Eastern River, for the free passage of fish. The act of the 

:24th of March, 1835, provides, that if in the opinion of the war

den the passage shall not be sufficient, or if there be no passage, 

"said fish warden or wardens, shall forthwith give notice to the 

owner or occupant of such dam of such insufficiency; and of what 

is required to make such passage or sluice way sufficient and con

venient, or to make such new passage or sluice way; and of the 

time in which the same shall be done, giving a reasonable time 

therefor." And it provides, in case of neglect, that the fish war

den may make it, and recover the expense of the owner or occu

pant. By an additional act of March 30, 1836, a daily penalty 

is imposed of not less than five, nor more than thirty dollars for 

neglecting or refusing to open and maintain such passage way, 

" after being duly notified by any one or more of the county fish 

wardens." The act of 1836 does not prescribe any notice, and 

there can be no doubt, that the notice alluded to was that prescrib

ed by the act of 1835. Before a penalty can be recorered there 
must be a strict compliance with all the duties enjoined upon them 



JULY TERM, 1839. 305 

Haley v. Godfrey. 

by those claiming it. Neither in the notice given to the agent of 
the defendants, nor in the written notice to the clerk, is there any 

"time in which the same shall be done" stated; and yet this is 

expressly required by the statute. In the second notice what was 

required to be done was made known only by way of recital of 

what he had in the former notice directed. Whether a penalty 

could be recovered when the only evidence of what was required 

of the party was to be derived by inference from a recital, that it 

had before been required, might deserve consideration. But it is 

not necessary to decide upon such defect, for the one first noticed 

is clearly sufficient to prevent a recovery of tbe penalty. 

It is contended, that the obstruction was illegal, and that notice 
might therefore be dispensed with. But to recover the penalties 

provided by the statutes, the conditions must be performed upon 

which only the statutes give them. 

Exceptions sustained. 

JAMES R. HALEY ~- als. vs. SAMUEL GonFREY ~ al. 

If the oath be duly administered, but there is a want of accuracy and formal
ity in the return of the magistrate, living in another State, and taking the 
deposition there under a dedimus, issued from the Court of Common Pleas, 
under the stat. 1821, c. 85, sec. 7, that Court has power to admit the deposi
tion in evidence or to reject it. 

Aud the exercise of that power is of that discretionary character which is not 

subject to revision in this Court. 

In an action of assumpsit by several plaintiffs, where they call a witness who 
is objected to as interested in the event of the suit, a release under seal, al

though executed by but part of them, discharges the joint interest, and ren

ders the witness competent. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre

siding. 
The action was assumpsit. The plaintiffs offered the deposition 

of James Godfrey, to the admission of which the defendants ob
jected, as improperly taken, which appears from the caption. The 

VoL. 1v. 39 
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objection was overruled. The deponent lived without the State, 

and the deposition was taken by dedimus. The caption was thus, 

"Bristol, ss. December 25, 1837. Then the within named James 
Godfrey, personally appeared and made oath that the within an

swers and declarations by him subscribed were just and true. Be

fore me, George Clapp, Justice of the Peace." The plaintiffs 

also introduced the deposition of W. R. Leach, to which objection 

was made, that he was interested, and that the release which was 

under seal, and signed by four of the nine plaintiffs, did not dis
charge the interest. The deposition was admitted. The verdict 

was for the plaintiffs, and the defendants excepted. 

J. Appleton and W. T. Hilliard argued for the defendants, and 

in support of the first objection, cited Davis v. Allen, 14 Pick. 
313. And in support of the second, Hewitt v. Lovering, 3 Fairf. 
201; Winslow v. Kelley, ib. 513; 9 Conn. R. ~3. 

Fuller argued for the plaintiffs, and cited stat. 1821, c. 85, sec. 
7; Goodwin v. Mussey, 4 Greenl. 88; I Peters' C. C. R. 85; 
4 Serg. Sf R. 298; Barnes v. Ball, I Mass. R. 73; Bryant v. 
Com. Ins. Co. 9 Pick. 487; 4 Johns. R. 130; Vail v. Nickerson, 
6 Mass. R. 262; Blake's Ch. Pr. 130; 13 Serg. Sf R. 334; 

3 Fairf. 201, and 513, cited for defendants. 

The opinion of the Court was drawn up by 

SHEPLEY J. -The first exception taken, relates to the admis• 

sion of the deposition of James Godfrey. The Courts are author

ised by stat. c. 85, sec. 7, to issue a dedimus to take depositions 

within or without the State, on such terms as they may prescribe. 

And the nineteenth rule of the Court of Common Pleas, prescribes 

the terms upon which a commission may issue from that Court. 

The sixth section of the statute provides, that depositions taken 

out of the State by any person legally empowered, may be admit

ted or rejected at the discretion of the Court. The deposition of 

Godfrey appears to have been taken out of the State by a dedimus, 
and upon interrogatories filed and annexed, which were answered 
by the witness, and the answers were annexed, and the whole re• 

turned by the person authorized, stating that the witness personally 
appeared and made oath to the truth of the answers. The objec

tions are, that it does appear, that he did not follow the instructions 
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of the commission, and that the proper form of the oath was not 
administered; and that it does not appear that the answers were 
reduced to writing in the presence of the magistrate. There was 
an informality and want of accuracy in the return of the magis

trate, which should be avoided. When nothing appears to the 

contrary, it may be presumed, that when the witness subscribes 
and makes oath to the truth of the answers before the magistrate, 

that they were reduced to writing in his presence. No particular 

form of oath is prescribed in such cases, and it appearing, that the 

testimony was under the sanction of an oath, the great object in 

that respect was accomplished. 
This deposition was within that class over which the judge had 

by law a discretionary power, and having exercised it, not in vio

lation of any law or rule of Court, his judgment in such case 1s 

not to be revised by this Court. 

The sufficiency of the release given to the witness, Leach, is 

objected to, because it does not appear, that those signing had au
thority to act for the plaintiffs, who were associated under the name 

of the Stillwater Iron Foundery Company, and because only four 
out of the nine plaintiffs executed it. 

If it did not bind the whole of the plaintiffs for want of authori

ty, it bound those of the plaintiffs who signed it; and if part of 
several joint promisees release the promise, it will be a good dis
charge. 

Exceptions overruled. 
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SAMUEL SMITH g- al . .!lppellants vs. MARCIA DuTTON, 

.!ldministratrix. 

The Judge of Probate in proper cases may open an administration account, 
once settled, for the purpose of correcting mistakes or errors; but when 
public notice hits been duly given prior to the decree allowing the account, 
and where the settlement of the account has come to. the actual knowledge 
of the applicant in season to appeal from the decree, and where it has not 
been made manifestly to appear, that justice requires it, the Court will de• 
cline to open the account for re-examination. 

The statute has fixed 110 direct limitation within which license may be granted 
to an administrator to sell real estate; but in consequence of the limitation 
of suits against administrators to four years from the time of accepting the 
trust, if notice be given in manner provided by law, the Courts generally, 
but not under all circumstances, refuse to grant license, unless application 
be made within a reasonable time after the termination of the four years. 

The purchaser of real estate of the heirs at law of an intestate before the ex
piration of four years from the time of taking out administration, will be re

garded as equitably taking the place of the heirs. 

APPEAL from a decree of the Judge of Probate. On June 30, 
1837, S. ~ E. Smith, the appellants, presented their petition to 
the Judge of Probate, representing that Marcia Dutton, the Ad
ministratrix of Samuel E. Dutton, deceased, in her account of ad
ministration, allowed by the Judge of Probate in April of the 
same year, had charged, and was allowed, several items, which the 
petitioners averred had not been paid Ly said ltlmcia, and ought 
not to be allowed in her said account, nor is the estate legally 

chargeable with it. A copy of the items objected to follows. 

" 1834, Nov. 26, Paid Jonathan Avery, per Geo. Star- ~ 
ret, for balance due on mortgage 747,86 
of farm, by hand of S. P. D. 

1837, March 28, Due William Coggswell, allowed by 

Comm'rs Oct. 31, 1832, judg't, 164,11 
Sum total of interest on sums previously 

paid from the time of payment re-
spectively to March 31, 1837, 332,21 

2-g- per ct. on moneys paid out,$ 1996,58, 49,91 
i making fences and clearing land in Le-

vant, in 1833, 40,00 
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Improvements laid out on % of farm, 1833, 100,00 
" " " 1834, 200,00 
" " " 1835, 203,32 

"The improvements consist of a house and large barn, fences 

and clearing land on farm." 

They also alleged, that the administratrix in that account had 

credited only the sum of $573,32 for two thirds of the rent of 

farms, houses and lands belonging to the estate, when she should 

have credited a much larger amount. On this petition the Judge 

of Probate issued a notice to the administratrix to show cause why 

the prayer of the petition should not be granted. On Dec. 27, 
1837, the petitioners and the administratrix were finally heard be

fore the Judge of Probate, who thereupon decreed, " that the 

complainants have no legal right to disturb the said Marcia's ac

count of administration, touching any charges made prior to Nov. 
27, 1835, the date of said complainants' deed, and that inasmuch 

as the income of the real estate under administration subsequent to 

that time exceeds the interest charged since the same date, and no 

error in said account having been proved, the Court further decree, 

that said complaint be dismissed." From this decree the com

plainants appealed. The reasons were, 1. Because the Judge has 

not nor ever had jurisdiction respecting said S. E. Dutton's estate, 
nor any authority by law to make any order or decree thereon, 01· 

to appoint any administratrix thereon. No reason why, is given. 
2. Because the Judge of Probate allowed the following improper 

and unfounded charges, being the same items named in the petition. 

3. Because the Judge of Probate allowed the whole of the ac

count of the administratrix, when divers large sums contained 
therein should not have been allowed. 

On Dec. 27, 1837, the Judge of Probate granted a license to 

the administratrix to sell so much of the real estate of the intestate 

as would pay the sum of $2360. From this decree S. Sf- E. 
Smith appealed. The three first reasons of appeal were substan

tially the same as the reasons of appeal from the decree refusing 
to require the administratrix to correct the former account. 4. Be

cause said Judge granted license to sell said estate after more than 

four years had elapsed between the time of granting letters of ad

ministration, and the time of presenting the account for allowance, 
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and because all right for said administratrix to sell said estate, or to 

have license, had expired by lapse of time before the granting of 

said license by the Judge. 
Several of the papers laid before the Court were original papers, 

and were returned. The Reporter has no means of ascertammg 
the other facts, but believes they sufficiently appear in the opinion 

of the Court. 
The arguments were in writing, by T. McGaw, for the appel. 

lants, and by J. Godfrey, for the administratrix. 

For the appellants, it was contended : -
1. The first reason of appeal is grounded on the fact, that the 

Judge of Probate was a creditor of the estate of S. E. Dutton. 
Stat. 1821, c. 51, sec. 2; Cottle, Appellant, 5 Pick. 483. 

2. The counsel went into an extended argument, to show that 

the decision of the Judge of Probate was erroneous for the cause 
set forth in the second reason for the appeal; and to show that an 
account settled before a Judge of Probate may be opened for the 

purpose of correcting errors, cited Stetson v. Bass, 9 Pick. 27. 
To show that an administrator may not charge interest. Storer v. 
Storer, 9 .Mass. R. 37. Real estate is not liable to be sold to pay 
expenses of administration after four years has elapsed. Nowell 
v. Nowell, 8 Greenl. 226. The stat. 1821, c. 52, gives authority 
to sell only so much of the real estate as may be necessary to pay 
the "just debts of the deceased with charges incidental to the sale 
and charges of administration." These improvements were never 
debts of the deceased, and do not fall under either of the other two 
clauses. Dean v. Dean, 3 Mass. R. 258. The administratrix is 

not authorized to pay mortgages after four years have elapsed, un• 

less judgment has been recovered against the estate. Scott v. Han
cock, 13 .Mass. R. 167; Gibson v. Crehore, 5 Pick. 146; Ex 
parte Allen, 15 .Mass. R. 62. 

3. To show that the third reason was well founded he cited 

Drinkwater v. Drinkwater, 4 Mass. R. 354. 
4. And to show that the fourth reason contained sufficient cause 

to sustain the appeal, Ex parte Allen, 15 Mass. R. 62; Scott v. 
Hancock, 13 Mass. R. 162; Thompson v. Brown, 16 Mass. R. 
172; Richmond, pet. 2 Pick. 567; Heath v. Wells, 5 Pick. 143; 
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Nowell v. Nowell, 8 Green[. 220; Hartwell v. Root, 19 Johns. 
R. 345. 

For the Administratrix it was contended : -
The appellants had no such interest in the estate as would ena

ble them to appeal. Swan v. Piquet, 3 Pick. 443; Penniman 
v. French, 2 Mass. R. 140. The counsel examined the argument 
for the appellants and the authorities cited, and argued that the ap

peal could not be sustained for either of the reasons assigned ; and 

cited Hudson v. Hulbert, 15 Pick. 426; Nowell v. Nowell, 8 

Greenl. 225; Heath v. Wells, 5 Pick. 143; Saxton v. Chamber
lain, 6 Pick. 222; Richmond, pet. 2 Pick. 567; Jennison v. 
Hapgood, 10 Pick. 79. 

The opinion of the Court was prepared by 

WESTON C. J. - The first reason of appeal is expressly re,. 
moved by stat. of 1822, c. 198, the interest of the Judge as cred
itor, being less than one hundred dollars, 

The petition, marked B, was an application, in June, 1837, to 

the discretion of the Court, to open the account of the administra

trix on the estate of Samuel E. Dutton, deceased, which had been 
settled the preceding April. That account was presented in Jan. 
1837, and notice to all concerned, was given in a newspaper at 
Bangor, appointing the last Tuesday of April following, for the 
examination of the same, at which time it was examined and al
lowed. The Judge upon the petition of the appellants, not being 
satisfied that any error existed, declined to open the account. We 
have no doubt the Judge might have done so, for the purpose of 
correcting a manifest mistake. Stetson v. Bass, 9 Pick. 27. But 
upon an examination of the case, we perceive no sufficient reason 

for reversing his decree, upon this point. The estate of the de

ceased was rendered more valuable, by the extinguishment of the 

mortgage, with which it was charged. As the estate was solvent, 

the creditors were entitled to be paid, principle and interest, and 
the administratrix would equitably stand, by substitution, in their 

place. So with regard to the improvements on the estate, they 
added to its permanent value ; and as this expenditure exceeded 

very little, if at all, the rents and profits, we are not prepared to 
determine, that there is such a manifest error in its. allowance, 
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or in the commission allowed in the payments and disbursements, 

as requires that the accounts should be opened. But the reason 
decisive with us, for declining to reverse the decree is, that ample 

and public notice was given, prior to the allowance of the account; 

and it has not been made to appear to the Court below, or to this 

Court, that justice requires, that it should be again opened. Sam
uel Smith, one of the appellants, states in his affidavit, that the 

first notice he had, that his interest was liable to be affected, was 

upon publication of notice of the petition of the administratrix to 

sell the real estate of the deceased. As this notice was given in a 

public newspaper, as ordered, between the last Tuesday of April, 
and the last 1itesday of May, the allowance of the account in 
April, upon which that petition was based, must have come to his 

knowledge before the expiration of thirty days, and in season for 

him to have claimed an appeal, if by law he was entitled to inter

pose; and this is another reason, why that allowance should not 

now be disturbed. 

Regarding the allowance of the account as settled by the de

cree of April, 1837, the principal remaining objection is, to the 
license, granted to the administratrix to sell a portion of the real 
estate of her intestate, upon the ground, that, at that period it was 

not liable to be sold; especially after a large portion of it had been 
alienated by the heirs. The statute has fixed no direct limitation, 

within which such license must be granted. But it has provided, 
that no executor or administrator shall be held to answer to any 

suit, that shall be commenced against him in that capacity, for more 

than four years after his acceptance of the trust; provided he shall 

give public notice of his appointment, in the manner provided by 

law. Statute of 1821, c. 52, ~ 26. In consequence of this lim

itation, the Courts have in their discretion, with certain exceptions 

depending on peculiar circumstances, refused to grant such license, 

unless application for it is made, within a reasonable time after the 

termination of the four years. Nowell v. Nowell, 8 Green!. 220; 

Nowell v. Bragdon, 14 Maine R. 320, and tlie cases there cited. 

It appears, that the administratrix was appointed on the twenty

eighth of June, 1831. When she accepted the trust, or when, if 
ever, she gave public notice of her appointment, does not distinctly 

appear. James B. Fiske deposes, that prior to his appointment of 
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commissioner on the same estate, which was on the twentieth of 
June, 183~, he saw posted in a public place, a notice in the usual 

form, having the signature of Marcia Dutton, as administratrix. 
Assuming that this is competent and sufficient evidence, that she 

gave notice of her appointment, in the mode prescribed by law, it 
cannot be referred with certainty to a period earlier, than at or 
about the time stated by the deponent. If so, the four years ex
pired in June, 1836. It must be borne in mind, that our statute, 
unlike that of Massachusetts, subjects the real estate to be sold, if 

necessary, to defray the charges of administration. In January, 
1831, seven months after the expiration of the four years, the ad

ministratrix presented her final account for examination. An ap

plication to sell the real estate followed, immediately upon the al

lowance of the account, which was passed upon, as soon as due 
notice could be given to all concerned. 

The license was opposed by the appellants ; but was finally 
granted in December, 1837. It does not appear, that the adminis
tratrix had been hastened in her movements by the Judge, or by 
any person or persons, interested in the settlement of the estate. 
A portion of it at least was under her charge and management, 

from which she received rents and profits, which were principally 
applied to improvements. The Judge of Probate, who may be 
presumed to have become well acquainted with the nature and con
dition of the estate, in taking cognizance of the discharge of the 
duties of a trust emanating from himself, was satisfied, that the ap
plication for a license was made within a reasonable time. And 
this Court perceives nothing in the case, which ought to lead them 
to a different conclusion. When the appellants purchased of some 
of the heirs a large portion of the estate, in November, 1835, if 
well advised, they must have been aware, that it was liable to be 
sold, upon the final settlement of the estate, unless that settlement 
was unreasonably delayed. It cannot be pretended, that upon the 
principles, which have governed the Courts, the lien upon the es
tate had then been dissolved. Purchasing at that early period, 
they may well be regarded, as equitably taking the place of the 

heirs. 
The decree of the Court below is, in both cases affirmed. 

VoL. 1v. 40 
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ISAAC HODSDON vs. CALVIN COPELAND. 

The Jissolution of a corporation can take place only, either by an act of tlie 
legislature where power is reserved for that purpose ; or by a surrender of 
the charter which is accepted ; or by the loss of all its members or of an in
tegral part, so that the exercise of corporate powers cannot be restored; or 
by forfeiture, which must be declared by judgment of Court. 

Where an individual stockholder therein, has money of a corporation in his 
hands, accruing from a sale of corporate property, another share holder can
not recover his proportion of it in an action for money had and received. 

But if the corporation assent to a sale of its property by one of its members, 
and to a distribution of the proceeds of such sale among the holders of the 

shares, each may recover his proportion thereof in an action against the 
holder of the money. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre

siding. 
The action was assumpsit, and the declaration contained two 

counts. 1. On an account annexed to the writ, charging the de

fendant with two shares in the Bangor ~ Dexter Stage Company. 
2. Money had and received. From the voluminous exceptions 
and papers referred to as part thereof, it seems that on the first day 

of February, 1834, the plaintiff, defendant, and others were incor

porated into a company by the name of the "Bangor ~ Dexter 
Stage Company;" that the company had duly organized under their 
charter; had chosen officers ; that the subscribers of whom were the 
plaintiff and defendant, had paid the assessments on the shares 
subscribed by them ; that records had been kept, but no certificates 

of stock had been issued ; that the corporation had purchased 

horses, carriages and other property, and had for a time conducted 
the business of running a stage; that the defendant had been 
chosen one of the agents of the company, and had acted as such; 

that the company met March 21, 1835, and chose the plaintiff one 

of the committee, and the defendant agent, and voted to make set

tlement of all claims and settle all accounts. No records of any 
proceedings after that time were produced by either party. The 
clerk of the company, who had sold out his interest, was called as 
a witness by the plaintiff, and among other thing!'l testified, " that 
at the meeting of 21st of March, 1835, the defendant and himself, 
looked over the books of the defendant, and from the representa-



JULY TERM, 1839. 315 

Hodsdon v. Copeland. 

tions of the defendant and his examination of the books, he made 
out a memorandum," which was read in evidence, and which was 

a statement of amounts received and paid out by the defendant, as 
agent of the company, leaving some balance in his hands. The 

same witness further testified, " that at this meeting, the subject of 
selling out all the property of the corporation and closing its con
cerns, was discussed between the defendant and the witness ; that 
witness agreed, that if defendant shoul<l find a good opportunity to 

sell, he might do so, and account to witness for what his interest 

was worth, and that he supposed that the plaintiff had the same 

conversation with the defendant; that plaintiff was present at the 
meeting ; that the defendant was then the owner of twenty-five 
shares; that in July, 1835, defendant informed the witness that he 

had sold out the stage property to the ..Messrs. Curtis, and at this 

time bought of the witness, his two and an half shares, and gave him 
his notes for $150, and an obligation to save him harmless from all 
liabilities by reason of his having been a member of the corpora
tion ; that the defendant informed the witness since that time, that 

he claimed twenty-nine shares out of the thirty-two existing; that 
there has never been any meeting of the company since .March 21, 
1835; and that all the property of the company, except books, 

notes and papers, was sold to the .Messrs. Curtis." To all this 
testimony the defendant objected, but the objection was overruled 

and the testimony admitted. It appears from a contract referred 
to, that the defendant, as agent of the company, sold out th(i) pro
perty to E. Sf' H. Curtis, June 22, 1835, reserving a lien thereon 
for the price agreed on; that they became insolvent, and that the 
defendant, acting in the name of the company, took the property, 
and sold some of it to others. 

The counsel for the defendant requested the Court to instruct the 
jury, that the plaintiff's action was not maintainable ; that if the 

defendant in the sale of the property, acted as the authorized agent 

of the company, his acts were binding on the company, and for 

that act he would not be responsible to the plaintiff for the pro

ceeds of the property thus sold; that if he acted without authority, 
and was not authorized by the company to make that contract, yet 

that any proceeds of the property thus sold which came into his 
hands subsequently from such sale would be the property, not of 
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the plaintiff as a stockholder, but of the incorporated company 
called the Bangor Sf' Dexter Stage Company, and that this action 
could not be maintained by reason of such acts; and that if the 

plaintiff was the holder of two shares in the company, and the de
fendant with or without authority undertook to sell, and did sell the 

property of the company, this action could not be maintained. 
The Judge declined to give such instructions, and did thereupon 

instruct them, " that if they found by the evidence the corporation 
to be in existence and in operation, the defendant its authorized 

agent, and what he did in relation to the property was done as such, 
he was not liable to the plaintiff in this action ; but if the corpora
tion had ceased and not being in operation, the defendant took the 
property of the company and converted the same to his own use, 

such wrongful intermeddling would render him liable to the plain
tiff; and if so, he may waive the tort, and bring assumpsit for 

the value of his share of the property thus tortiously converted. In 
such case the real value of the plaintiff's share of the property at 
the time would be the true measure of damages." 

The counsel for the defendant also requested the Judge to instruct 
the jury, that the evicience was not sufficient to authorize them 
to find a dissolution of the corporation ; that neither the sale to E. 
Ej- II. Curtis, nor the non-user of the corporation, nor the conver
sations of Hill, the clerk of the company, with the sale of his 
shares to the defendant, were evidence of a dissolution. The Judge 
" declined instructing the jury, that they had not sufficient evidence 
of the dissolution of the corporation, but stated to them, that the 
acts of the defendant, as agent or as a stranger were not sufficient 

without the assent or acquiescence of the corporation, but he left 

them to inquire from the whole evidence, if the action was sustained, 

upon the principles before stated." The verdict was for the plain
tiff, and the defendant excepted. 

Rogers, for the defendant, argued, that the Judge of the Com
mon Pleas erred in admitting the evidence objected to, in refusing 
to give the instructions requested, and in giving such as were given, 
and insisted on the grounds of objection taken at the trial, and that 
if the corporation was dissolved, its property did not vest in the 
stockholders, but in the State. He cited 4 Wheat. 636 ; 2 Bl. 



JULY TERM, 1839. 317 

Hodsdon v. Copeland. 

Com. 37; Kyd on Cor. 1, 15; Angel ~- A. on Cor. 7, 105,513; 
2 Kent, (2d Ed.) 267,305; Russell v. McLellan, 14 Pick. 63; 
3 T. R. 241; Co. Lit. 13 b. 

J. Appleton, for the plaintiff, said that the right to recover re
sulted from either of two propositions, each of which he should at
tempt to support. I. That the shares of the plaintiff were sold to 
the defendant. 2. That the corporation was dissolved, and that 

the property did not revert to the State, but that on the dissolution 

it is restored to the original owners, and each corporator has the 
right to call his share of the funds out of the hands of the defend
ant. He cited in his argument, Kyd on Cor. 467 ; Slee v. Bloom, 
19 Johns. R. 456; Ayliffe, 204,205; Smith v. Smith, 3 Desau. 
557; Penniman v. Briggs, Hopkins, 300; Cases Temp. Wm. 3, 
19; 4 Gill. Sf Johns. I. 

The opinion of the Court was drawn up by 

SHEPLEY J. - This Court has recently decided in the case of 

Penobscot Boom Corporation v. Lamson, ante,p. 224, in what man
ner a corporation may be dissolved; and according to the princi
ples there adopted, the corporation referred to in this case does not 
appear from the evidence reported to have been dissolved. Nor 

does the doctrine of the case of Slee v. Bloom, 19 Johns. R. 456, 
apply to this case. That was the case of a creditor, claiming to 
recover from the private property of the stockholders payment of 
debts due from the corporation; and no one of them in his answer 
alleging the existence of it, the decision was, that the corporation 
might be considered as dissolved for the sake of affording the 
plaintiff a remedy upon their statute. The plaintiff in this case, 
is not a creditor of the corporation, but a share holder, claiming to 
recover of another share holder, who has taken and sold the corpo
rate property, the value of his shares, or the value of his propor
tion of the corporate property sold. As the corporation was not 
dissolved, the property continued to belong to it, and not to the 
share holders ; and no one of them could recover against the de
fendant, upon the ground that as a corporator he was interested in 
the property of the corporation. Whether the defendant had au
thority, or had not, to make sale of the corporate property, he was 
liable to account to the corporation, and not to each corporator as 
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an individual interested. The instructions of the Judge were in
correct, as they imply, that if the corporation had ceased or omitted 
all corporate action, the property belonging to it would thereby be
come the private property of the share holders. It may indeed be 

true, that if the corporation had assented to a sale of its property 

by the defendant, and to a distribution of the proceeds of such sale 
among the share holders, the defendant might be regarded as hold
ing it in trust for those entitled. So it may be undeniable, that if 

the defendant agreed to purchase the plaintiff's interest in the cor
poration, he must pay according to agreement. But the case was 

not put to the jury upon either of these grounds, and they are the 
only ones upon which the plaintiff can be entitled to recover, un
less the evidence should be materially different. ]Hr. Hill, the 
witness, after stating a conversation between himself and the de

fendant in the presence of the plaintiff, was permitted to say "that 
he supposed, that the plaintiff had the same conversation with the 
defendant." This was not legal testimony. If the plaintiff can 

by legal testimony obtain a verdict upon the principles stated, he 
will have an opportunity. 

Exceptions sustained. 
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NATHAN WINSLOW vs. SAMUEL N. BAILEY ~ al. 

\Vhere a paper is offered in evidence to prove a contract to he fraudulent, its 
admissibility is to be determined by the Court, and not left to the jury for 
their decision. But when sufficient evidence has been introduced, in the 
opinion of the Court, to warrant the jury in inferring, that the paper was 
used as an inducement to enter into the contract alleged to be fraudulent, it 
may properly be admitted in evidence, with instructions to the jury to dis

regard it, unless the proof was satisfactory to them, that it was used for 
such purpose. 

In an action on a note given as the consideration of an assignment of the 
bond of a third person for the conveyance of a tract of land, on payment of 
a certain sum within a certain time, the defendant may give evidence that 
the contract was fraudulent without returning the bond, if the time had ex
pired before he had knowledge of the fraud. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre

siding. 

Assurnpsit on a note payable to the plaintiff or order in 60 days, 

dated May 28, 1835. The defence set up was, that the note was 

obtained by fraudulent and false representations. It was proved, 

that the note was given in part payment of the consideration for 

the assignment of a bond from one David Haynes and others to 

the plaintiff, conditioned to convey a tract of land within ninety 
days, on payment of a certain sum. The defendants offered in 
evidence a certificate of one Jameson, stating the quantity of tim

ber there was upon the land, and alleged that it was false, and 

known to the plaintiff at the time to be false, and that it was used 
by the plaintiff to defraud the defendants. To its admission the 
plaintiff objected. The Judge did not then admit it, but after the 

introduction of certain evidence, stated in the opinion of the Court, 

he did admit the paper, and directed the jury, that if they were 

not satisfied, that it had been used to induce the defendants to 

make the purchase, from the proof, together with the circumstances 

of the paper having Leen in the possession of the plaintiff a short 

time before the sale of the Land, ancl in a few days after in the 

hands of the defendants, it would not be evidence in the case. 

The plaintiff's counsel requested the Judge to instrnct the jury, 

that if the note was obtained by false pretences, it was the duty of 
the defendants to return and restore the bond assigned, before its 
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expiration. The Judge did not give such instructions but did in

struct them, that the defendants were not bound so to do, unless 

they had ascertained, that the statements were false and fraudulent 
before the expiration of the bond. The verdict being for the de

fendants, the plaintiff filed exceptions. 

Cutting, for the plaintiff. 
The Court ought not to have permitted the certificate to go to the 

jury, until the defendants had shown, that it had been used to in
duce them to purchase the bond. And this question was to be de
cided by the Court, and not left to the jury. 5 Amer. Com. L. 
183, and cases there cited. Improper testimony ought not to be 
suffered to go to the jury, and it is not sufficient, afterwards, to di

rect the jury not to regard it. Penfield v. Carpenter, 13 Johns. 
R. 350; Irvine v. Cook, 15 Johns. R. 239. To suffer improper 

evidence to go to the jury, with instructions to disregard it unless 

certain other facts are proved, is transferring the duties and respon

sibilities of the Court to the jury, and depriving the other party of 

all remedy, if the jury decide wrong. The best evidence to show 
the inducement should have been produced, for fraud is not to be 
presumed. Here was no evidence whatever, and the paper was 
improperly before the jury. 4 Mass. R. 646; 5 Mass. R. 305; 
I Peters, 596; 19 Johns. R. 345. The Judge should have in
structed as requested, that if the defendants would rescind the con
tract, they should have rPturned, or offered to return the bond. 4 
Mass. R. 502; 15 Mass. R. 319. 

ItlcG aw and Poor, for the defendants, insisted, that the argu
ment for the plaintiff was mainly founded on an erroneous view of 

the facts. The paper was not permitted to be read to the jury, 
until sufficient evidence had been introduced to warrant the jury in 
inferring that it had been used in the fraud. If the testimony had 

a reasonable tendency to prove the issue it is sufficient. 2 H. Bl. 
296 ; 3 Johns. R. 235; 2 Day, 205. The jury have found, that 

the fraud had not been discovered by the defendants, until after 
the time limited in the bond had expired. It was then mere waste 

paper, of no value to any one, and it could not be necessary to go 
through the useless form of returning it. 
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The opinion of the Court was by 

EMERY J. - The suit is on a note of the 28th of May, 1835, given 

in payment for a bond assigned by the plaintiff to the defendant. 

The defendant resisted payment, because he alleged, that the 

note was obtained by false representations of the quantity of tim• 

her on lands reserved for public use in the town of Chester, in the 

county of Penobscot, containing 1000 acres more or less, for 

which the bond was given to Winslow. There was a certificate of 
Jeremiah Jameson, dated May 14, 1835, that he had explored the 

tract, and that it contained 10,000 feet of the best quality of pine 

timber to the acre in his opinion. 

It was also proved, that the plaintiff between the 10th and 20th 
of lJ'lay, 1835, had been on to the land, and that there was very 
little timber on the tract. And it was proved, that this paper was 

in the plaintiff's possession at and about the time it was made, and 

that he used it to induce others to purchase the land, and was in 

his possession a shmt time before the sale of the bond, and a few 
days after in the hands of one of the defendants. After these facts 

and circumstances were proved, the defendants offered the Jame
son certificate which they alleged was false. 

To the admission of this paper in evidence, to show that it was 

used by the plaintiff in the sale of the bond to induce the defend
ants to purchase, the plaintiff objected, until proof was introduced 
to shew that it was so used. And it is insisted, that the proof of 

this fact should have been addressed to the Court, that it was a fact 

to be decided by the Court, and exclusively within their province. 

We conceive with the plaintiff's counsel, that the authorities cited 
by him do establish, that it is the exclusive right of the Court to 

decide on the legality and competency of all testimony, which is 
to be read or given to the jury. 

That the certificate was made by Jameson, was not contested. 

That the plaintiff had it in his possession at and about the time it 

was made being proved, as well as the fact that the plaintiff had it 
in his possession a short time before the sale, and had used it to in• 

duce others to purchase the bond, would not alone, be evidence 

that it was used to induce the defendants to purchase. It was 

therefore necessary to exhibit some other proof, by which the Court 

VoL. rv. 41 
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should be persuaded to the conviction, that it ought to go to the 

jury as tend:ng to maintain the ground of defence. That proof 
was given of the subsequent possession of this very paper by one 
of the defendants. We think this well justified the Court in per

mitting it to be read. The subsequent remarks of the Court were 

full of good sense, and were of the most favorable character towards 
the plaintiff's case; that if the jury were not satisfied that it had 

been used to induce the defendants, it would not be evidence in the 

case. Though fraud is not to be presumed, it is usually proved by 

circumstances. It is most natural to suppose from the circum

stance that the plaintiff obtained the certificate on the 14th of 

ltlay, 1835, of the quantity of pine timber of the best quality to 

the acre on the tract, and had used it before the sale to induce 

others to purchase, that it was a principal consideration of him
self and others, with whom lie should deal, to take the land thus 
loaded with a most valuable commodity. This may properly be 

presumed. It is not pretended that there were any gold or silver 

mines on it, or slate or granite quarries to work upon the imagina
tion of purchasers. The defendants having in their possession this 
paper, did come before the jury with strong moral evidence, that 
they received it from the plaintiff, in a rightful manner. He never 
complained, that it had been wrongfully withdrawn. It was most 

natural to suppose it would be delivered over by him to the pur

chasers, with the design that it should be accredited. But if it was 
not so done, he had the liberty to call upon Wilson, the witness, or 

introduce any testimony to render it doubtful to the jury, whether 
it had been so employed. 

The instruction of the Judge, that the defendant was not bound 

to restore the bond assigned before its expiration, unless be had as
certained that the statements were false and fraudulent before the 

expiration of the bond, was entirely right. 

It would be utterly absurd to suppose the defendants were at 

liberty to rescind the contract, until they had ascertained the worth
lessness of the purchase, and the false and fraudulent representations 

of the plaintiff. Yet, had these facts been ascertained before the 
expiration of the term limited by the bond, it ought to have been 
restored. For though when one has been practicing a fraud to 
effect the sale of a bond to one person, he who so practices, has 
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but slight claim on the one attempted to be made a victim, and it 
might at first appear proper, that the instrument of deception should 
be impounded, yet it is to be remembered, that on the return of 
the papers, the plaintiff might possibly have effected a sale fairly 
without any misrepresentation to some subsequent purchaser. But 
when the defendants discovered what ought to relieve them, the 
bond had lost vitality, by lapse of time, but without any fault on 
the part of the defendants. 

The exceptions are overruled. 

STEPHEN JENNINGS vs. SAMUEL EsTES 8r als. 

Where a partnership is alleged to exist between two persons, the acts and de
clarations of either bind him, but do not affect the other, and it often be
comes necessary to prove the acts and declarations of one at a time; and 
therefore such testimony may properly he admitted, and the legal effect of it 
be postponed until the Judge instructs the jury upon the law of the whole 
case, whose duty it would then be to inform them, that the acts and declara
tions of a party, before the partnership is proved, bind himself only. 

In an action against two persons for services performed for them in lumbering 
at a certain time and place, if a witness offered by them state "that he was 
connected with them in lumbering," and the defendants do not call upon 
him to state more fully the nature of the connexion, that its limitations, if 
any, may appear; the witness must be considered as interested and inad-

missible. ' 

ExcEPTIONs from the Court of Common Pleas, PERHAM J. pre
siding. 

Assumpsit against Estes, Rollins, Webster, 8f Heald on an in
strument of which the following is a copy. "$83,44. Orono, 
April IO, 1836. For value received, we promise to pay to Ste
phen Jennings, or order, the sum of eighty-three dollars and forty
four cents, to be paid in the month of July next, and interest. 

"Rollins, Estes, Webster &" Heald, 
"By Jefferson Heald." 

Heald and Webster were defaulted. The signature was in the 
handwriting of Heald, one of the defendants, and Rollins and 
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Estes denied, that he was in any way authorized to sign for them, 

and also denied their being partners with him. The note was 
given for the plaintiff's work in cutting and hauling lumber in the 

woods; and it was proved by the plaintiff's own witnesses, that 

"the plaintiff hired with Heald 8; Webster, worked in their 

crew, boarded in their camp, separate and distinct from the camps 

of Rollins Sf Estes, that Heald 8; Webster settled with the plain

tiff for his services, and gave the note signed as aforesaid by Jeffer
son Heald." It was admitted that Heald Sf Webster were part

ners, and that Estes 8; Rollins were also partners, and the question 

was whether Estes Sf Rollins were partners with Heald 8; Webster, 
or had held themselves out as such; in relation to which there was 

much evidence. The exceptions state, that " to prove the co

partnership of Estes 8; Rollins with Heald t Webster, the plain

tiff offered the declarations and acts of Heald Sf Webster, which 

were admitted by the Court, on the condition that the plaintiff 
should connect them with said Estes 8; Rollins, and show they as

sented to the same, to which ruling the counsel for the defendants 
objected, unless said acts and declarations were made in the pres

ence or with the knowledge of Estes or Rollins." There was ev

idence tending to show an express promise by Estes to pay the 

plaintiff, and that he had in his hands the whole of the lumber cut 
by all. The defendants offered one Spaulding, as a witness, to 

whose admission the counsel for the plaintiff objected, and in

quired of him, whether if the plaintiff obtained his pay out of the 

common stock of logs, the witness would not lose by it; to which 

the witness made answer, " if the logs he hauled were liable as 

partnership property to pay the plaintiff's demand, he supposed he 

should lose by it, and if he was a partner with Heald Sf Webster 
and others, he should be liable, but he did not know of any part

nership, nor did he know but there was such; and that he was 

connected with Estes Sf Rollins in lumbering." Nothing further 

in relation to the interest of this witness, is found in the exceptions, 
except that, "upon the above statement, the Court rejected said 

witness." No other ruling of the Judge, and no instructions to 

the jury are found in the exceptions. The verdict was for the 

plaintiff, and the defendants excepted. 

The arguments were in writing. 
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Wilson, for the defendants, urged, that the testimony objected to 
by him at the trial was inadmissible. Sherwood v. Marwick, 5 
Greenl. 295; 3 Stark. Ev. 1072, 1075. And that the witness 
rejected should have been admitted. 

J. Appleton, for the plaintiff, argued, that the testimony was 
rightfully admitted, and cited 3 Watts, 101 ; 17 Serg. &, R. 453; 
3 Stark. Ev. I 071. And that Spaulding was directly interested 
in the event of the suit, and clearly inadmissible. Collyer on 
Part. 460, and cases cited; Hewitt v. Lovering, 3 Fairf. 201. 

The opinion of the Court was by 

SHEPLEY J. -The acts and declarations of a person, tending to 

prove that he is a partner with another, bind him, but do not affect 
the other. When a partnership is to be proved by the acts and 

declarations of those who are alleged to be partners, it often be
comes necessary to prove those of one person at a time. And if 
it were illegal to do so, it would preclude the proof of a partner
ship by proving the acts and declarations of each party to the con

tract. And yet such testimony might clearly prove a partnership 
by the acts and declarations of each member of it, while each is 
bound only by his own acts and declarations. 

The legal effect of the testimony when admitted must necessa
rily be postponed until the Judge instructs the jury upon the law of 
the whole case as presented for their decision. It woukl then be 
his duty to inform them that the acts and declarations of a party, 
before the partnership is proved, bind himself only. No exceptions 
are taken to the charge, and this Court must of course infer, that 
the proper instructions were given. 

The other exception relates to the exclusion of Seth Spaulding 
as a witness for the defendants. Being examined on the voire dire 
he said " he was connected with Estes &, Rollins in lumbering." 

There is no limitation of this connexion stated by the witness, or 
apparent in the case ; and it must be regarded as a connexion co

extensive with their lumbering business. If it were not of that 
general character that would make him liable to contribute to pay 

all their debts arising out of that business, the defendants should 

have called upon him to explain more fully the nature of his con
nexion, that its limitations, if any there were, might have been 
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known. ·without any explanation he appears to have been inter
ested in the payment of all debts arising out of that business, where 
Estes ~- Rollins were liable. And if so, he had a direct interest 
to prevent a recovery against them, because he would be liable to 

pay a share of the sum recovered. 
Exceptions overruled. 

HENRY ScoTT vs. JoHN HALE. 

In an action to recover damages for the loss of a building by fire, occasioned 
by tho negligence of the defendant, the testimony of wit_nesses offered on 
his part" that be was very carefol with fire, that they never discovered any 
carelessness in him about taking care of his fires during the time they were 

at bis house, which was immediately before the fire," is inadmissible. 

THE substance of the dedaration, and the whole of the bill of 
exceptions relative to the admission of the testimony objected to, 
and for the admission of which alone the new trial was granted, 

are found in the opinion of the Court. Other questions were raised 
at the trial before SHEPLEY J., stated in the exceptions, and argued, 
but need not be gi\'en here, as the decision was not founded upon 
the consideration of them. 

J. Appleton, for the plaintiff, contended that the testimony ob

jected to was inadmissible. It was evidence of the general char

acter of the defendant as to his carefulness in regard to fires, which 

should not have been permitted. In no case is general character 

admissible to prove the performance of a duty, or to enable the 

party to escape from the consequences of his negligence or miscon

duct. 2 Stark. Ev. 366; 7 Conn. R. 116; 5 Sergt. ~ R. 322; 

6 Munroe, 136; 16 Wend. 646; Jurist, No. 35, 165; 2 Dana, 
418 ; Coin. v. Worcester, 3 Pick. 462. The testimony was inad

missible, because the witness should testify to facts, and not to his 

conclusions from facts. Different persons may draw different con

clusions from the same facts, and it is the province of the jurors, 

and not of the witnesses. In giving opinion, and not facts, there 



JULY TERM, 1839. 327 

Scott v. Hale. 

is no way of disproving the statements. 3 Dane, 281; 1 Aylijfe, 
113. 

Rogers, for the defendant, contended, that the testimony was 

rightly admitted. The jury may infer negligence by general habits, 

and it may be repelled by the same kind of proof. It may not be 

possible to prove negligence at the precise time the fire happened, 

and the jury may properly infer it at the time from his being gen
erally negligent. So too, the defendant may not be able to prove 
his careful conduct at the moment, and can only prove his general 

habits of carefulness. The question whether there was negligence 

or not, is a question of fact for the determination of the jury ; and 

whether the defendant was negligent or careful generally, is one 

fact proper for their consideration. 

The opinion of the Court was drawn up by 

EMERY J. -The plaintiff in a declaration containing two counts, 

in one represents himself as seized, and possessed of a certain tract 

of land in Foxcroft, on which was a dwellinghouse and a store, on 

the 1st of Oct. 1832, which dwellinghouse he then at the defend

ant's request, suffered and permitted him to occupy as tenant at 

will, that on the 1st of June, 1833, Bale of his own motion, and 

for his own convenience, erected on the plaintiff's land, a building 
additional to and adjoining to the plaintiff's said dwellinghouse, and 
in the building so erected by the defendant, he built a chimney and 

oven badly, and of bad materials, that they were and became un

safe and dangerous, and for that reason, all the buildings in great 
danger of being burned and destroyed, of which Bale had notice, 

but be continued to occupy the dwellinghouse as tenant at will of 
the plaintiff till the 7th of Jan. 1836, when the plaintiff termi

nated it on his part, and gave Bale due notice in writing to quit 

and surrender up the premises to the plaintiff, which Bale refused, 

and continued to occupy the dwellingbouse afterward, !.'.gainst the 

plaintiff's will, till the 19th of .March, 1836, the chimney and oven 

not havin~ been rebuilt or repaired, carelessly and negligently put 
and kindled a fire by himself and his servants, which fire, by rea

son of the defective, dangerous and unsafe state of said chimney 

and oven, escaped from said chimney and oven, communic<1ted to 

the building erected by said Hale, which was burnt and consumed, 
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and communicated from that to the dwellinghouse and store of the 

plaintiff, and consumed them. 
The other count alleges the occupation as tenant at will, and 

the promise of Hale to use reasonable diligence to keep and pre

serve the dwellinghouse from all losses by fire, and that intending 

to injure and defraud the plaintiff, the defendant being in posses

sion, carelessly and negligently put and kindled a fire in the chim

ney and oven, knowing it unsafe and dangerous, and the dwelling· 

house and store of the plaintiff was burnt and consumed by reason 

of the said Hale's carelessly, negligently and fraudulently kindling 

the fire, knowing the chimney and oven to be dangerous and un

safe. In the second count, nothing is said of notice to quit, but 

Hale is described as the plaintiff's tenant at will, till the 19th day 

of March aforesaid. 
The jury have found that the defendant did exercise by himself 

and those under his control in all his conduct, that degree of care

fulnes.~ which a discreet and prudent and careful man would do in 

the possession of his own premises, and that the buildings were 

not consumed in any mode stated in the declaration, by reason of 
neglect or failure of the defendant and his servants to. exercise that 

degree of care. This conclusion is irresistible from the verdict. 

The jury were instructed, " that if from the testimony they believ
ed that the defendant and his servants failed to exercise that de
gree of care, and the fire happened and the buildings were con

sumed in any mode stated in the declaration, by reason of such 

neglect, then the defendant would be liable to pay such loss, and 

they would find for the plaintiff, the amount of the injury he had 

suffered." 

We think this was a most liberal instruction in favor of the plain

tiff. But we forbear now to go more minutely into the discussion 

of questions argued, not because they have not occupied our atten

tion, for they have. Yet we find ourselves reluctantly obliged to 

sustain the exceptions on one point, and to set aside the verdict 

and grant a new trial. 

The exceptions say, "that the defendant proved by witnesses 

that said Hale was very careful with fire, that they never discover

ed any carelessness in him about taking care of his fires during the 

time they were at his house, which was immediately before the fire, 
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to all which evidence and all evidence of a similar nature, the 
plaintiff's counsel objected, but his objections were overruled." 

From the manner in which these exceptions come, it would seem 
that nothing, in effect, more than the opinion of witnesses was pre
sented by them to the jury, instead of facts. And it does not ap
pear that the witnesses came within the description of experts, 
whose opinions are admitted frequently in evidence. 1 Norris' 
Peake's Evidence, 278; 10 Bing. 57, Chapman et al. v. Walton; 
Roscoe's Criminal Evidence, 136, 137, and notes. 

The plaintiff must judge whether he can probably alter the re
sult of the present verdict. 

Erceptions sustained, verdict set aside, and new trial granted. 

IsAAC WHEELER vs. THOMAS A. H1LL. 

To exclude the communications of client to counsel from being given in evi
idence, it is not necessary that they should have been given under any in

junction of secresy. 

But the mere fact of the employment of counsel in a cause is admissible. 

In an action by the lessee against the lessor on the covenants of a lease, a pro
cess of forcible entry and detainer, which had been sued out by the lessor 
but on which no judgment had been rendered, cannot be given in evidence 
by the defendant to show an entry by him for a forfeiture. 

If one party introduce in evidence a judgment against the other in favor of a 
third person, he who introduces it cannot afterwards object to its introduc

tion or legal effect. 

Where the lessee conveys to a third person a part of the premises leased for a 
portion of his term, such third person is not an assignee of the term, but an 
undertenant, and improvements made by him are to be considered as made 

by the tenant. 

THE action was covenant broken on a lease, and the defendant, 
with the general issue, pleaded by brief statement performance gen
erally. It does not appear that there was any replication. The 
lease was dated Sept. 10, 1830, wherein the defendant leased to 
the plaintiff, and his heirs, executors, administrators and assigns, 

VoL. 1v. 42 
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a building at the west end of the bridge in the village of Bangor, 
with the lot of land belonging to the same an_d the wharf thereon, 

for the term of five years, commencing Nov. 1, 1830. One of the 
covenants on the part of Wheeler was, that the building should not 

be used for purposes usually denominated extra hazardous ns to fire 

by insurance companies. At the close of the lease was this provi

sion. "And the parties aforesaid for themselves respectively, each 

with the other and their respective heirs, executors and administra

tors do further covenant and agree as follows, viz. that the said 

Wheeler may at his own expense, repair, alter and improve said 
building in such manner as shall be most for his interest, but that 

all fixtures he may make to the premises during said term shall re

main and become the property of said Hill, at the end of said 

term, without any charge for the same - that if said Hill shall 

make an actual and bona fide sale of the premises during said 

term, this lease shall expire after two years from this date, but in 

such case, said Hill shall pay said Wheeler for all betterments 

which he shall have made on the premises." The plaintiff intro

duced evidence tending to prove, that after the execution of the 
lease he made alterations and improvements in the building; that 
May 2, 1831, he leased a part of the premises, including the cel
lar, to Hasty 8j- Huntress, for one or five years, from Nov. 1, 

1830, the parties mutually agreeing that Hasty Sr Huntress might 

at their own expense, repair, alter and improve the premises for 

their interest and benefit, to become the property of Wheeler with
out any charge for the same, but that if Wheeler did not hold the 
premises for the whole five years, the lease should expire after two 

years, and in such case Wheeler should pay them for all better

ments they should make on the premises ; that Hasty Sf" Huntress 

made expensive improvements, which were fixtures, and which 

greatly increased the rents of the same. The plaintiff read in ev
idence a deed of tbe premises from the defendant to Samuel Smith, 

dated Dec. :22, 1832, and an obligation from Smith to Hill of the 

same date, stipulating that Smith should have all after rents and 

indemnify Hill against all claims in consequence of the lease. 

The defendant then introduced evidence tending to show, that the 

expenditures thus made on the building were calculated to produce 

an increase of rent, aud that were the building to remain for a 
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series of years in the state in which it was put by the expenditures, 
the property would be increased in value equal to the value of the 

expenditures, but that the alterations made, did not increase the 

value of the property in the market. In the spring of 1833, the 

building was removed by Smith, against the wishes of the tenants. 

There was evidence introduced by defendant tending to prove, that 

certain mechanics, and among them a plane maker, had occupied 

parts of the premises during a portion of the time, and that those 

employments were "usually denominated extra hazardous as to fire 

by insurance companies." There was some testimony, that at some 

time an entry had been made for breach of covenants for non-pay

ment of rent. The defendant offered to read a process of forcible 

entry and detainer, dated Dec. 13, 183:2, instituted by him against 

one Burr, the occupant of the cellar under Hasty Sr Huntress, 
to which Burr had appeared and pleaded the general issue, but no 

judgment had been rendered therein ; and offered to prove by the 

counsel for Burr, that he was instructed by Burr to defend the 

suit, and that the process was instituted, and possession claimed for 

an alleged forfeiture of Wheeler's lease by the appropriation of a 

part of the premises to uses denominated extra hazardous in con

travention of the covenants in the lease from Hill to Wheeler. 
The counsel for the plaintiff objected to the admission of the pro
cess and the testimony of Burr's statements to his counsel, and 
they were excluded by the Judge. The defendant then read in 

evidence, the proceedings in a suit Hasty Sr Huntress v. TVltcc!er, 
and the judgment in their favor, for $478. 

The trial was before EMERY J. and the report concludes in the 

following manner. For the purpose of reserving certain questions 
of law for the consideration of the full Court, by agreement of the 

parties, the jury were requested to answer the following inquiries. 

"What was the value of the betterments of the premises made by 

Isaac Wheeler? They answer $101,60. What was the value 

of those made by Huntress SJ Hasty? The jury answered 

$487,68. Were the premises used by Wheeler or his assigns for 

purposes usually denominated extra hazardous as to fire by insur

ance companies? They answered, we could not find any. To 

the question, was there any entry made by Hill or Smith for the 

breach of the covenants for the non-payment of rent? the jmy 
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answered, we have no proof of it. To the question, to what time 
the interest was calculated? the jury answered, we unanimously 

agreed to calculate it for four years and an half back of this time. 

There was much evidence introduced to the jury as to the nature, 

character, extent and value of the improvements. And the Court 
instructed the jury, that if from the evidence they were satisfied, 

that the expenditures by Wheeler and Hasty Sf Huntre.~s, were 
such as men of prudence and good judgment would have made on 

the premises in contemplation of the use of the property as author

ized by the lease, and that they did in fact add such an amount to 
the value of the building, supposing it should remain there, they 
might consider the damages recovered in that judgment Hasty Sf 
Huntress against the plaintiff as prima facie evidence of the 

amount of the betterments made by Hasty Sf Huntress. The ver

dict is taken however subject to the opinion of the whole Court, 

who may amend or set aside said verdict, or render judgment there

on as they may see fit. 

Rogers and M. L. Appleton, for the defendant, argued, that the 
provisions in the lease ex.tending to assigns related merely to the 

use of the building, as it was, and the rent to be paid for it, but 
the agreements in relation to the betterments were between the 
parties themselves, and did not extend to assigns; and the defend
ant therefore is not compellable to pay for improvements made by 
assigns. He has not so agreed, and on the agreement only can he 
recover. The alterations made by Hasty ~· Huntress were such as 
the plaintiff himself was not authorized to make. If the improve

ments were recoverable, the judgment was not prima Jacie the 

amount of betterments. 1 Phil. Ev. Q48; 1 Stark. Ev. 186. 
Because it was between other parties, was the finding of another 
jury on other proof, and on evidence not given to the jury in this 

case. Hasty v. Wheeler, 3 Fairf. 434. There has been a for
feiture of the estate, and therefore the plaintiff cannot maintain his 

suit; because the building was used for purposes usually denomi

nated extra hazardous as to fire in contravention of the agreement, 
and because the acts of Hasty Sf Huntress amounted to waste. 
Jacob's Law Die. Waste. Where the landlord is entitled to enter 

for a forfeiture, it is not necessary to prove an actual entry. 1 
Saund. Q87, note 16. 
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A. W. Paine argued for the plaintiff, and contended: -
I. That the mere process of forcible entry and detainer, with

out a judgment rendered thereon, was not admissible in evidence. 

I Stark. Ev. 245, 280; 2 Johns. R. 46, 181 ; 7 Johns. R. 32. 
2. The declarations of Burr were inadmissible, because mere 

hearsay ; and because confidential communications of a client to 

his counsel; and because irrelative. 

3. Judgment was rightly rendered for damages found for Hasty 
Sf Huntress' improvements. The lease is to assigns, but the let

ting of a part of them by Wheeler, was not an assignment, but a 
mere underletting. 6 Cowen, 302; 8 Wend. 175; Swett v. Pat
rick, 3 Fairf. 9. 

4. The instructions were correct. They were substantially the 

same as was decided in Hasty v. Wheeler, 3 Fairf. 434. The 
defendant introduced the judgment in that case, and he has no right 
to complain that it was used for the only purpose it could be. But 
it was to be considered by the instruction, only prima facie evi

dence in case they found the value of the betterments to be equal 

to the amount recovered in that suit. That those improvements 
did not amount to waste, was decided in the case cited, Hasty v. 

Wheeler. The jury have found, that the building was not used 

for purposes considered extra hazardous as to fire, and that objec
tion is not founded in fact. 

The opinion of the Court was drawn up by 

EMERY J. - We consider that the proposed declarations of Burr 
were rightly rejected. They could have been shown only by the 
counsel retained in his defence. And the law does not regard it as 
necessary for the protection of the client, that his communications 
should be made to his attorney under any particular circumstances 

or injunctions of secresy. It is sufficient that the relation of client 

and attorney subsisted between them to throw around the proceed

ing an impenetrable veil of secresy, excepting only if it should be
come necessary, it might be communicated that Burr employed ltim. 
Not a syllable more which he said on his case can lawfully be di
vulged. There would exist another objection against the admis
sion of the evidence, that it would be hearsay. It would be entire

ly useless to introduce the process of forcible entry and detainer, 
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the justice of which was denied by pleading the general issue. 

No judgment had been rendered thereon. Many groundless prose
cutions are commenced. Whether this was of that description we 

cannot undertake to say. Only we are satisfied it ought not to 

have been admitted in this trial. 

All the evidence in relation to the inquiry whether the building 

had been used for purposes usually denominated extra hazardous 

as to fire by insurance companies, was fully submitted to the jury, 

and they could find no such use. We do not perceive that they 

have drawn an incorrect conclusion. They have also negatived 

the fact that Hill or Smith entered for the breach of the covenants 

for non-payment of rent. 

The defendant having offered the proceedings in the suit, Hasty 
~ Huntress against said Wheeler upon the lease between them, 

must not be permitted to avail himself of objections against their 

admissibility. If any truly existed, he must be deemed to have 

waived them all. It would be absolutely indecorous to allow a 

party to practice upon such a principle in a court of justice. He 

must be bound by his own election to introduce the evidence. 
This action is founded on the covenants of a lease by indenture, 

made between the defendant and the plaintiff on the 10th of Sept. 
1830, by which the defendant demised to the plaintiff, his heirs 
and assigns, a building, lot of land, and wharf, in Bangor, to hold 

for five years from the 1st of Nov. then next. And Wheeler cov

enanted for himself, his heirs, executors and administrators to pay 

rent, &c. And in like language the said parties covenanted to 

each other. The word " assigns," is not again used. If Hill 
sold the premises during the term, the lease was to expire after two 

years from the date, " but in such case said Hill shall pay said 
Wheeler for all betterments, which he shall have made on the pre
mises." 

Whenever a lessee conveys to a third person the whole or any 

part of the land for a portion only of his term, such third person is 

not an assignee of the term, but an under tenant. Even when 
there have been covenants not to assign, transfer, set over, or oth

erwise do or put away the lease or premises, courts have always 

held a strict hand over these conditions for defeating leases. The 

lessor, if he pleased, might certainly have provided against the 
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change of occupancy, as well as against assignment. Crusoe ex 
dem Blencowe v. Bugbee, 2 Black. R. 766; 3 Wills. 234. But 

he did not, and the parties by the lease having contemplated an 
assignable interest, we must regard the expenditures of the under 
tenant as though they had been made by Wheeler himself. 

We are satisfied that the instruction to the jury was correct. 

And they having found that the expenditures by Wheeler, Hasty 
~ Huntress were such as men of prudence and good judgment 
would have made on the premises, in contemplation of the use of 

the property as authorized by the lease, and that they did in fact 
add such an amount to the value of the building, supposing it should 

remain there, it would be quite inequitable, as well as unlawful, to 
allow the defendant to escape from responsibility to that extent. 
He has taken his indemnity in his contract with Mr. Smith of the 

22d of December, 1832. 

We consider that the sums of $101,60, and of $478, should 
constitute the principal. But on the authority of Holliday v. Mar
shall, 7 Johns. R. 211, we must deny interest, because the matter 

was all open at the trial to settle as unliquidated damages. Inter

est should not be calculated from the 26th day of May, 1833, to 

the time when the verdict was rendered. The verdict must there
fore be amended, assuming $464 as a principal, and judgment 
must be on the verdict amended, with the addition of interest, as 

by law it should be. 
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FRANKLIN ROLLINS vs. NATHANIEL MUDGETT, JR. 

'\Vhore a Colonel of a regiment of militia signs a sergeant's warrant, leaving 

a blank for the insertion of the name of the sergeant, and authorizes the 
captain of the com!lany to insert the name of such person as he shall think 
proper, and the captain inserts the name ofa private,and on the back of the 
warrant appoints him clerk, and this is afterwards made known by the clerk 
to the Colonel, who expresses no dissatisfaction; although the proceeding is 

irregular, the person thus appointed clerk, may legally act under the ap
pointment. 

In an action for a fine for absence from a company training, it is competent to 
prove by parol evidence, no record in relation thereto being made by the 
clerk, that the company did meet at the time and place appointed, and that 
the defendant was absent. 

If the clerk of a company verbally resigns, and delivers over the company 
records, and the resignation is accepted by the captain, another clerk may 
be appointed in his stead. 

The neglect to record the appointment of sergeant and clerk on the company 
books, does not render the appointment invalid. 

Tms was a writ of error, to reverse a judgment of a Justice 
of the Peace, in an action brought by :Mudgett, as clerk of a 
company of militia, against Rollins, to recover a fine for neglect
ing to appear at a company training. The errors assigned, and the 
evidence apparent on the record of the Justice, will be found stated 
in the opinion of the Court. 

J. Appleton argued for the plaintiff in error, and cited Militia Law 
of 1834, c. 121, ~ 8; Burt v. Dimmack, 11 Pick. 355; Com
monwealth v. Kellogg, 9 Pick. 557 ; 2 Brock. 64; 1 Yerger, 
149; 2 Yerger, 337; Commonwealth v. Pierce, 15 Pick. 170; 

Cobb v. Lucas, 15 Pick. 9; Tripp v. Garey, 7 Greenl. 266; Ab
bott v. Crawford, 6 Green!. 214. 

H. Hamlin argued for the defendant in error, and cited Bullen 
v. Baker, 8 Green!. 390; Fullerton v. Harris, ib. 393; Lovett, 
pet. 16 Pick. 84; Haskell v. Haven, 3 Pick. 404; Field, pet. 
9 Pick. 41; Stat. 1837, additional to .Militia Act of 1834, c. 
276, § 8; Buck v. Hardy, 6 Greenl. 162; Welles v. Batte/le, 
11 Mass. R. 477; Avery v. Butters, 9 Green!. 16. 
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The opinion of the Court was drawn up by 

E111ERY J. - In the original case wherein judgment was render• 
ed in favor of the present defendant in error, we perceive that on 
the trial before the Justice, the records and roll, the sergeant's war• 
rant of plaintiff, and the commission of the captain were before 
the magistrate, all other facts of notice, enrolment, and liability to 

do duty, &c. were admitted. The plaintiff in error, assigns five 
errors for which he claims a reversal of the judgment. If any of 

the evidence objected to by the counsel of the original plaintiff, 
but admitted, ought not to have been received, though it may be 
apparent on the record, that circumstance alone would not be a 
reason for reversing the judgment at the suit of the present plaintiff 

in error. 
The first error assigned is, because it appears that John Emery, 

the captain of the B company in Dixmont, never appointed said 
Mudgett sergeant of said company, and that the said commanding 
officer of the company never made any return of any appointment 
of the said defendant in error, sergeant, as by law he should. 

The evidence of the captain is decisive, that he did appoint the 

plaintiff as sergeant by filling up with the name of the plaintiff 
one of the blank sergeant's warrants, signed by the Colonel of the 
Regiment, which were sent by him to the captain, and which the 
Colonel told him to fill with the names of such persons as he should 
appoint; and that on the back of said warrant, he appointed the 
plaintiff clerk. No objection is taken to the subsequent qualifi

cation of the clerk. 
The second error assigned, is, that it appeared by the record of 

said Justice, that the commanding officer of the Regiment, never 
granted a warrant to any individual as sergeant, nor did he ap
point said ltludgett as sergeant, or know of his appointment. 

And in behalf of the plaintiff in error, his counsel insists, that 

the law requires two several appointments, one of sergeant, and 

one of clerk, that they are distinct acts, to be done by different 

persons, that though the captain 8:PPoints in the first instance, yet 
he must make a return thereof in writing to the commanding officer 

on the company or regimental roll. That in this case, the Colonel 
has never acted, has not received the appointment made by the 

VoL, 1v. 43 
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captain, nor issued a warrant, and that a blank signature is no war
rant. That it is a judicial discretion., and the Colonel must know 
whom he appoints, and he may disapprove the captain's judgment, 

and reliance is placed on Burt v. D£mmocki 11 Pick. 3551 to sus
tain these positions, 

The stat. c. 121, sec. 8, declares that the non-commissioned 
officers of companies, shall be appoiinted by the captains of their 

respective companies, who shall forthwith make return thereof to 

the commanding officer of their respective regiments or battal
ions, and they shall grant them warrants accordingly. We con
sider that the delivery of the warrant by the captain, and the 
retaining of it by the sergeant, and in this case clerk, of the ap
pointment to these officers, without any evidence of his having re

signed his office, or being discharged or doing duty in the ranks as 
a private afterward, is evidence of his being duly appointed. It is 
the document regularly proving his authority. 

In Fullerton v. Harris, 8 Green!. 393, on an approval of a 

jail bond by Justices after it was signed, but it was a blank as to 
the names of the parties, the penal sum, the description of the ex
ecution, and the written parts over the signatures, seals, and attes
tation of the witnesses, and was filled up by the jailer, or by some 
other person by his direction under verbal authority, communi
cated by the bearer of the bond, the jury having found, that the 
blanks were all filled up by the consent and authority of the prin ... 
cipal and sureties prior to the delivery of the bond to Harris, it 
was held, to be as binding an instrument as if it had been execut

ed in the usual manner, and made perfect in all respects before the 

signature. Zouch v. Clay, 1 Ventr. 185. The late Chief Jus

tice Mellen in delivering the opinion of the Court, speaks of this 
approval by the Justices, "that the jailer might be considered as 
acting under the natural conclusion, that they had acted understand

ingly in the discharge of the duty by law assigned them, and in 
making the certificate of their judgment in the premises," and re

marks, "no doubt the above course was a very careless and im
proper one, but the jail keeper is not answerable for the looseness 

of proceedings on the part of the approving Justices in signing their 
approbation, without ascertaining the sum due on the execution, 
and the Justices would not be allowed to contradict or explain 
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away their own certificate, disprove the facts certified, and thus ex
pose an innocent officer to a severe penalty, because he reposed 
confidence in their official sanction." 

The mode in which this business was managed, was adopted 
probably because found conformable to the practical convenience 
of officers in the militia. The word grant, it is said, seems to im

port the exercise of discretion, and we may say, the words, shall 
grant the warrant accordingly seems to make it the imperative duty 
of the commanding officer of the Regiment to do it, after being in
formed by the captain of the appointment. If the officer relies 

on the discretion of the captain in making the appointment, as he 
doubtless must, as being best acquainted with the merits of the in
dividuals under his command, and their qualifications to become 
non-commissioned officers, we are not aware that any injury can 
arise from his delivering warrants signed by the Colonel to the cap
tain, to be filled up in the manner this was. We are induced more 

readily to come to this conclusion, because in the same section it is 
provided, that in case there shall be but one company of cavalry 

or artillery in any brigade, then the warrant shall be granted by the 

captain of such company. 

In the case cited by the counsel for the plaintiff in error, Burt 
v. Dimmack, 11 Pick. 355, the warrant was not signed by the 
Colonel himself, or by his specific direction, but the Colonel's name 
had been affixed to it by the Adjutant of the Regiment in pursu
ance of a general authority from the Colonel. In the case, Coffin 
v. Wilbour, 7 Pick. 149, as to an approval of a sentence of a 
court martial, the Court were inclined to the opinion that it ought 
to have been revised by the Major General, and his approbation 
certified under his own signature. The difference of the call for 
judicial discretion in this last case, and the issuing of a blank war
rant for the sergeant of a militia company is very striking. The clerk 
ought not to be reduced to the mortification of being considered an 

usurper of office, by accepting from his captain the sergeant's war
rant duly signed by the Colonel's own hand, which the captain 
was authorized by the Colonel to fill up, and on which the captain 
has indorsed the appointment made by himself of the same indi
vidual as clerk. In the fall of 1837, it was proved he signed the 
roll as clerk, and at muster informed the Colonel, that he had been 
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appointed sergeant and clerk. No disapprobation of this appoint
ment on the part of the Colonel appears, and the silence after this 
intelligence, may well be deemed a ratification. If the higher offi
cers have been indiscreet in the order of proceeding the clerk is 
blameless. In the case of Charles W. Lovett, pet. 16 Pick. 84, 
going almost the whole length of the present, it was held, that as 
to the supposed irregularity of the appointment in other respects, 
that depends upon parol evidence, which is inadmissible to contra
dict or control the written evidence of the appointment. That 

being in common form we can take no notice of the parol evidence. 
In our judgment the first and second errors are not well assigned. 

The third error assigned is, that it did not appear by any records 
of the company that there was any meeting of said company, or 
that the plaintiff in effor was absent, which the Justice ruled was 
unnecessary. And we discover in the Justice's proceedings, that 

there was no record of any meeting of the company at the days 
and places alleged in the plaintiff's suit, and no record of absence 

(except the mark of absence on the roll) both of which facts the 

Justice permitted to be proved by parol. Here was indee"t:I a care
less omission on the part of the clerk. But the record would be 
subsequent to the delinquency, which is a fact, and the question is, 
whether competent evidence of it was exhibited. In Common
wealth v. Peirce, 15 Pick. 1 iO, there were pencil marks against 
names of some of the members of the company; and it was held, 
that the clerk's testimony in explanation of the mark was inadmis
sible, and reference is made to Commonwealth v. Paul, 4 Pick. 254. 
This last decision was made on the peculiarity of the Mass. stat. 
of 1809, c. 108, sec. 18, which permits the clerk to testify as to 
notice, but not as to other facts. Our stat. c. 2i9, passed March, 
28, 1837, sec. 8, makes all commanding officers, subaltern officers, 

and clerks of companies, competent witnesses in law, to testify to 
all or any facts, within their knowledge in any suit commenced by 
said clerk or commanding officer, for the collection of any fine or 
forfeiture under the militia acts. The notice, enrolment, and lia
bility to do duty, &c. were admitted. We must understand, that 
this was notice to meet as required, and should have been obeyed. 
The orders do not become unavailing by the omission of the clerk 

to record them. In Cobb v. Lucas, 15 Pick. 7, it was held, that 
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the authority of the orders of the commanding officer do not de
pend upon their being recorded. And we are not prepared to hold 
under our statute, that the parol proof was wrongly introduced to 
prove the fact of the meeting of the company, and the absence of 
the original defendant. There was on the roll the mark of absence. 
The clerk was competent to prove all facts within his knowledge. 

The testimony too was open to impeachment, if it could be con

tradicted. 
The judgment cannot be reversed for the third assigned error. 
The fourth error assigned, is, " that it appeared, that Joseph 

Gilman was appointed, sworn, and qualified as clerk of the com

pany, and that there was no discharge of him on the records of the 
company, until after the institution of the suit, and that the now 
defendant was appointed as clerk long before said supposed dis

charge of said Gilman." It was proved on the trial, that the Col
onel of the Regiment wa1, present when Gilman, after refusing to 

ober an order to parade the company, then resigned the office of 

clerk in 1834, when the company was called out for May inspec
tion, gave the roll and books to Henry J.ll.udgett, the then com
mander of the company, and said he would have nothing more to 

do with it, and that he, .Mudgett, must appoint a new clerk. No 
written discharge was ever made by Mudgett to Gilman. It ap
peared, that Gilman was present in the ranks and did duty, in no 
way claiming any authority as clerk or sergeant. The record of 

his resignation was made by a clerk, named Craig, after the com
mencement of the suit. Craig resigned his office of sergeant and 
clerk in May, 1836. In 9 Pick. 41, Jabez Field, petitioner, it 
was held, that the captain had a right to appoint the clerk, and of 
course to accept his resignation. The clerk in that case surrender
ed his sergeant's warrant. In the present it does not appear that 

there was any application by Gilman for a written discharge. He 

dispensed with its being given. As the captain of the company 
appointed a new clerk on Mr. Gilman's resignation and request, he 
must be considered as accepting it. And Mr. Gilman appears 
perfectly willing to do the duty of a private. We do not perceive 

the propriety of the present plaintiff in error attempting to impugn 

what was so mutually satisfactory. It was a perfect practical dis-



PENOBSCOT. 

Rollins v. Mudgett. 

charge from office. For this error assigned we cannot reverse 
the judgment. 

The fifth assigned error is, that the Justice rendered judgment 

that the plaintiff should recover, when by law, he should have ren
dered judgment that the plaintiff should not maintain his suit. 

From the view which we have taken of the other assigned errors, 
we cannot consider that the fifth error is well assigned. On the 

contrary we believe that the Justice drew the right conclusion from 
the evidence legally admissible, and therefore consider that his 
judgment be affirmed, and that the defendant in error recover his 

costs of the present suit against the plaintiff in error. 



CASES 

IN THE 

SUPREl\!IE JUDICIAL COURT 

IN THE 

COUNTY OF WASHINGTON, JULY TERM, 1839. 

Proprietors of MACHIAS vs. JoHN WHITNEY. 

Where no monuments are named in a grant, and none are intended to be af.. 
terwards designated as evidence of the extent of it, the distance stated 
therein must govern. 

But where the legislature make a grant, and require by the terms ofit, that an 
actual survey should be made, so that the land granted might be designated 
upon the earth and separated from the ungranted land, and that the survey 
and plan should be returned and accepted by the grantors before the title 
should pass to the grantee, and the survey is made, and the plan is returned 
and accepted; the extent of the grant is to be determined by the actual lo
cation upon the earth. 

Where there is an excess of measure in an ancient survey and location of a 
grant, amounting to one seventeenth part, although it is the province of the 
jury to decide what circumstances occasioned the excess, and what was the 
intention of the party making it, and to determine whether there was fraud 
or not ; yet the mere fact of the existence of such excess would not warrant 
the jury in drawing the inference that there was fraud. 

\Vhere a tract of land was granted by the Commonwealth in 1770, to be sur
veyed and located by the grantees, and a plan thereof was to be returned 
and accepted by the legislature; and where the surveyor and chainmen 
were sworn by one of the grantees, as appeared on the face of the plan so 
returned and accepted; the grantees cannot afterwards object, because the 
oath was thus administered. 

Tms was a writ of entry. All the facts which the papers in 
the case furnish are found in the opinion of the Court. When the 
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demandants introduced the original warrant, dated in 1771, and 
their records, to show their organization as proprietors, the tenant 
objected that there was no evidence, that the proprietors were noti
fied as required by the warrant. WESTON C. J. presiding at the 
trial, ruled, that after such a lapse of time such notice was to be 

presumed. It appeared that Jonathan Longfellow, who adminis
tered the oath to the surveyor and chainmen, was one of the pro

prietors of the township, and it was contended, by the counsel for 

the tenant, that the survey and plan were thereby vitiated ; but 

the Court ruled, that as it was returned on the plan that the oath 
was administered to the surveyor and chainmen by Longfellow, 
and as it was known to the legislature that he was a proprietor, 

that any objection on this account was waived by the legislature on 

their acceptance of the survey and plan. It appeared, that the 
land demanded was within the grant to the demandants, according 
to the actual survey and location, but there was evidence tending 
to show, that the width of the township, instead of being eight 

miles, the distance specified in the grant, was by accurate admeas

urement eight miles and an half, and that there was an equal ex
cess in the side lines of the township, and it was thereupon con
tended, that the demandants ought to be restricted to the exact 
courses and distances set forth in their grant, and that the excess 
in the survey and location was evidence of fraud on the part of 
the demandants.. The Court ruled, that the actual survey and lo
cation made and marked by the surveyor on the earth and on the 
plan, would determine the extent of the township, and being in ac
cordance with the large and liberal measure of that early day, was 

no evidence of fraud. The verdict was for the demandants, and 

was to be set aside, if the ruling upon either of the points taken 
was erroneous. 

The case was argued in writing, by Clifford, for the tenant, and 

by Mellen and R. K. Porter, for the demandants. 

For the tenant, it was contended, that the dernandants should be 
restricted to the limits of their grant, which was a tract ten miles 
by eight, and which would not include the premises demanded. 
The grant commences at a definite and fixed point, and runs by 
course and distance only, ten miles one way and eight the other. 

No monuments whatever, but the starting point, are mentioned or 
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referred to in the legislative grant. No location by the proprietors 

could give to themselves a larger tract of territory, or vary their 

limits. As there were no monuments referred to in the grant, none 

could be erected in conformity to the grant. The act of confirma

tion is in the words of the original grant, and it cannot be wise to 

extend by construction the act of confirmation to cover territory 

never within the intention of the legislature. 5 Serg. 8f R. 
234; Linscott v. Fernald, 5 Greenl. 503; 4 Munf R. 475; 17 
Mass. R. 210; 6 Mass. R. 133. A grant made by the public, is 

not to be extended by implication. 10 Coke, 112; 2 Black. 
Corn. 347; 12 Mass. R. 252; Bae. Ab. Prerogative, F 2; 3 T. 
R. 288; 7 Pick. 461. The demandants had no rights whatever 

until the act of confirmation, which did not pass until 1784, and 

then only to the extent of the original grant. Hill v. Dyer, 3 
Greenl. 441. The counsel took an extended view of the law in 

relation to frauds, and contended, that although there might not be 

an uniformity of decision, still the great weight of authority was, 

that fraud was a question of fact and not of law, and that the jury 

should have been left to have decided, whether there was or was 

not fraud in the survey and location by the demandants; and urged, 

that whether the decision was to be made by the jury or by the 

Court, the facts showed fraud. He cited Sherwood v. Marwick, 
5 Green!. 295; 10 Coke, 56; 7 Cowen, 301; 8 Cowen, 448; 4 
Wend. 301; 7 Wend. 436; 12 Mass. R. 378; 4 Conn. R. 450; 
5 Grcenl. 96; 3 Greenl. 425; 1 Pick. 389; ib. 288; 15 1l-lass. 
R. 246; 8 Johns. R. 446; 5 Johns. R. 258 ; 19 Johns. R. 218; 
1 1¥1. 8f Selw. 251 ; Wilcox, 662; 9 Johns. R. 337; 2 Cowen, 
431 ; 3 Cowen, 166; 1 Bay, 173; 2 Bay, 546; 1 Hawks, 341; 
2 Bibb, 416; 3 Marshall, 239; 2 N. H. Rep. 13; ib. 222; 3 
N. H. Rep. 170. It was also contended, that the legislature did 

not waive any objection to the oath to the surveyor and chainmen, 

and that in fact they had never accepted that survey. 

For the dernandants, it was contended:-

1. After the lapse of sixty-five years, the Court will presume 

that notice was duly given of the proprietors' meeting. 2 N. H. 
Rep. 310; 14 Mass. R. 145; 14 Mass. R. 177; 10 Mass. R. 
105; 6 Green!. 145; 3 ib. 290; 4 ib. 508; 6 ib. 9; 4 Pick. 
258 ; 8 Greenl. 343. 

VoL. rv. 11 
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2. The administering of the oath by Longfellow was good. It 

was a mere ministerial act. And if objectionable, the legislature 
must have seen it, and waived the objection. Barnard v. Fisher, 

7 Mass. R. 71. 
3. The demandants are entitled to hold to the extent of the sur

vey and location. Brown v. Gay, 3 Grerml. 126; Pike v. Dyke, 
ib. 213; Ripley v. Berry, 5 Greenl. 24; Esmond v. Tarbox, 7 

Greenl. 61 ; Loring v. Norton, 8 Green[. 61 ; Pernam v. Wead, 
6 Mass. R. 131; Howe v. Bass, 2 Mass. R. 380. 

4. The surplus in the measure is nothing uncommon, but well 

known to be usual in those times. It cannot therefore be evidence 

of fraud. Now, although fraud is a question for the jury generally, 

yet what is legal evidence of fraud is a question of law, and in many 

cases what constitutes fraud. Laidlaw v. Organ, 2 Wheat. 178; 
3 Stark. Ev. 1626, 1627, 1628. 

The opinion of the Court was drawn up by 

SHEPLEY J. -From the report and documents referred to, it 

appears that a tract of land was granted by the General Court of 
the Province of 11'1assachusttts Bay, to Jones and others, in 1770, 
described as commencing at a certain rock and extending by courses 

and distances from it, so as to be ten miles in length by eight miles 

in breadth. The grantees made a smvey and returned a plan as 

required. By a certificate upon the plan it appeared, that the oath 
was administered to the surveyor and his chainmen by one of the 

grantees. The survey was also noted upon it, stating the courses 

and distances according to the grant and naming certain trees as the 

corner bounds, which were marked as monuments of the tract of 

land, thus bounded and separated from the ungranted land. 

The close demanded is within the limits of this tract, as desig

nated by the monuments and location upon the earth, but not within 

the limits of the grant, if the grantees are to be restrained to the 

exact measure. The plan was returned with these monuments 

noted upon it, and was accepted by the Provincial legislature in 
1771. 

The objection taken at tl1c trial to the want of evidence of no

tice to the proprietors, of the time and place of their first meeting, 

has not been insisted upon in the argument. The acceptance of 
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the plan, with a full knowledge of the manner in which the survey 
was made, was binding upon the grantors, and they could not af

terward object, that the oath was administered by one of the gran
tees. 

The principal question is, whether the grantees acquired a title 

according to the actual location, or are to be restrained to the exact 
distances stated in the grant. 

The argument for the defendant is, that the grantees are to be 
limited by the distances named : - 1. Because no monuments are 

named in the grant ; - 2. The grant and location passed no title, 
and the act of confirmation was in the languarre of the orirrinal o b 

grant, not confirming the actual location ;- 3. The ruling of the 

presiding Judge respecting the alleged fraudulent survey and loca
tion was erroneous. 

When no monuments are named in a grant, and none are intend
ed to be afterward designated as evidence of the extent of it, the 

distances stated must govern. But when the legislature grants and 

requires by the terms of the grant an actual survey to be made, so 
that the land granted may be designated upon the earth and sepa
rated from the ungranted land; and that the survey and plan should 
be exhibited before the title passes to the grantee, there is a clear 

indication of an intention, that the extent of the grant should be 
determined by the actual location. And this would be necessary 
to enable the legislature with safety to itself or to its grantees to 
make grants and locations of the adjoining lands. The location of 
such a grant and the designation of monuments, fairly made accord

ing to the practice of the times, and accepted by the grantors, must 
be regarded as Linding upon the patties. And the like rules as 
between individuals would apply to any difference between the 
plan and the lines and monuments designated upon the earth. The 

grantees would hold according to the bounds of the actual location. 

Esmond v. Tarbox, 7 Grecnl. 61. 
It is true, that without the act of confirmation the grantees would 

not have acquired a title. There is a recital in that act as follows; 

"a plan of which tract, setting forth the extent and boundaries 
thereof, was in July, 1771, presented to, received, and accepted 
by the said court ;" then follows the confirmation of the grant as 
originally made without requiring any new survey or location. 
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There can be no reasonable doubt of the intention of the legisla

ture, that the · proprietors should hold according to the plan and 

boundaries thus recited, unless some unknown fraud had been prac

ticed in making them. 

The only evidence reported as indicative of fraud in the survey 

is, that the distances from monument to monument exceed the dis

tances named in the grant by about half a mile. Where the pre

siding Judge speaks of the admeasurement "being in accordance 

with the large and liberal measure of that early day," it is reasona

ble to conclude, that he does so having reference to the evidence 

in the cause, although it is not reported. But if he is to be re

garded as alluding to it as a matter of experience and history in our 

judicial tribunals and as well known to the jury, bringing it to their 

consideration as explanatory of the differences in distance, there is 

little reason to believe, that it was the occasion of injustice to any 

one. If the remark of the Judge, that under such circumstances, 

the excess in the distances "was no evidence of fraud," is to be 
regarded as withdrawing the question of fraud from the considera

tion of the jury, it was erroneous; it being their province to de
cide under what circumstances and with what intention the survey 

was made occasioning such differences. 

But the experience of the Courts has shown, that excess of ad
measurement is so uniformly indicated in surveys of that early pe

riod, that the Court is not prepared to say, that the excess, which 
was proved in this case, was evidence, which would warrant the 

jury in drawing an inference of fraud. 

It does not appear in this case that the defendant was not an en

tire stranger to the title and without any right to impeach it. But 

supposing .him to stand in such relation, as is alleged in the argu

ment, does he appear to have any just cause of complaint th:i.t in

justice has been done? The grantors have acquiesced in the lo

cation for more than fifty years without complaining of any fraud. 

Nor is there now any evidence of any such allegation on their part. 

With this, taking into consideration the terms of the act of con

firmation, and the known customs of that period in making surveys, 
and the verdict cannot be regarded as unjust or improper. The 

merits, so far as they have been exhibited, appear to have been right

ly decided. If the defendant has just cause of complaint that he 
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has not had a full hearing upon the facts, thP,re is a proper channel 

for redress open to him. 
Judgment on the verdict. 

STATE OF MArnE vs. ALVAN CuTLER. 

Where a township of land within the State of Maine, was granted by the 
Commonwealth of Jflassachusctts, before the separation, with a reservatie,n 

therein of certain lots for the support of education and of public worship in 
such township forever; tho State of .?~Jaine is entitled to the custody and 
possession of the lots until those shall come into existence for whose benefit 

the reservation was made, and may maintain trespaes against strangers to the 

title for stripping the land of its timber and trees. 

TRESPASS quare clausum, for an alleged trespass in cutting trees 

on lots numbered 53, 54, and 55, in township No. 18, granted to 

the proprietors of certain land prizes, drawn in virtue of the act of 

Massachusetts, passed Nov. 9, 1786, establishing a land lottery, 

and another act in addition thereto, passed June 20, 1 i88, which 
township has not yet- been incorporated as a town or plantation. In 
each of these grants, there was a reservation of four lots of 320 

acres each, for public uses ; "one for the use of a public grammar 
school forever ; one for the use of the ministry ; one for the first 

settled minister; and one for the benefit of public education in gen

eral, as the General Court shall hereafter direct." On a plan of 

the land granted, made by the proprietors and accepted by the 
State, the names of the respective proprietors to whom the lots 

were drawn, were entered on the lots, and on the lots 53 and 54 

was written the word, "Minister." The facts were agreed by the 

parties, and they agreed, that if in the opinion of the Court, the 

action can be maintained on proof of the cutting of trees on these 

lots, and on the plea of not guilty, the action can be maintained, 

it was to stand for trial. If not, it was to be dismissed. 
The case was argued in writing, by J. A. Lou·ell, for the State, 

and by Mellen, for the defendant. 
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For the State, it was said, that the question presented for the 

decision of the Court, was this ; that as the land reserved had not 

vested in those for whose use it was intended, because not yet in 

esse, in whom was the title vested <luring the period between the 

time of the grant, and the coming into existence of the person or 

corporation for whose benefit the reservation was made? It was 

argued, that by the separation act, .Maine became entitled to all the 

rights and powers before existing in Massachusetts ; that the State 
held the reserved land, either as part of the public domain, or was 

invested with it in trust for those for whom the benefit thereof was 

intended, by virtue of her sovereignty; that such was the view of 

the legislature in passing the stat. 1831, c. 510, sec. 9, for the sale 
and settlement of public lands, directing the land agent to take care 

of the lots reserved for public uses, and preserve them from trespas

sers ; and that this act was constitutional. But that if the fee was 

in the proprietors, or in Massachusetts, ~Uaine was in possession of 

the reserved lots, and could maintain trespass against strangers to 

the title; and that the defendant, being a mere trespasser, without 

right or title, cannot take advantage of a want of title in the State. 
Shapleigh v. Pillsbury, I Greenl. 289; Little v. Palister, 3 
Greenl. 6; Taylor v. Townsend, 8 !dass. R. 411; Cutts v. 
Spring, 15 Mass. R. 135; Read v. Davis, 4 Pick. 216; Davis 

v. Mason, ib. 156; Campbell v. Arnold, 1 Johns. R. 511; Jack
son v. Haven, 2 Johns. R. 22; Stuyvesant v. Thompson, 9 
Johns. R. 61; Wickham v. Freeman, 12 Johns. R. 182. 

For the defendant, it was contended, that unless the State had 

title, the action could not be maintained, for these were mere wild 

lands ; that the act of 1831, applied only to lands never granted 

by the State, and had no relevancy to this case ; that Maine had no 

power over lands granted by Massachusetts before the separation ; 

that the title to the whole township, including these lots, vested by 

the grant in the proprietors, where it still remains, or if not, in Mas

sachusetts and not in Maine. The action therefore cannot be 

maintained. Rice v. Osgood, 9 Mass. R. 38; inhabitants of 

Porter v. Griswold, 6 ~Mass. R. 430; 3 Dane, c. 76, art. 10, 

sec. 20; Humphrey v. Whiting, 3 Pick. 158. 
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The opinion of the Court was drawn up by 

EMERY J. - One of the first objects of forming our State Gov
ernment, was for providing security and order throughout the terri

tory comprising the State. We were a part of the Commonwealth 

till the act of separation, which has become a part of our constitu

tion. By that we may be aided in coming to a conclusion as to 
the merits of the present action. 

By the act of separation, and the adoption of the constitution, 

we have succeeded to all the sovereignty of the Commonwealth of 

Massachusetts, for the regulation of the great subjects of State 

Rights. Our title to our portion of the public lands is the same as 

hers. Our jurisdiction over the territory is complete. Redress for 

injuries to those lands is to . be sought in our Courts. But the 

principles of law as to individual and corporate rights are to gov

ern our decision. Where the State has no right or title against in

dividuals or corporations, but a mere despotic interference, it is not 

to be favored. But when it employs its pO\ver for the preservation 

of property, to take which, there is no person in existence, though 

it is not considered as passing by escheat to the government, it may 

well enough be considered as entitled to the possession against mere 

strangers and trespassers. It is not by this construction, intended, 
that the State becomes proprietor absolutely, and so authorized to 
defeat the terms of the grant made by :Massachusetts; but to main
tain them, for the security of those, who may be entitled to the 
benefit. "When the first minister shall be settled on the territory, he 

would have a right to enter on the lot reserved to him, and as pas

tor of the first parish in the town, would become possessed of the 
lot reserved for the ministry, but for the stat. c. 254, of Feb. 12, 

1824, which vests it in the inhabitants of the town, and not in a 

particular parish, and the town will be entitled to the management 

of the school land, in whom the fee is vested by that statute, for 

the use and support of school funds therein forever. 

For certain purposes, proprietors who have granted land, as in 

the case Proprittors of Shapleigh v. Pillsbury, were held entitled 

to maintain an action against a trespasser while the fee was in 

abeyance. 
In cases where reservations are made for charitable uses, and the 

beneficiaries are not in existence, we hold it within the legitimate 
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exercise of sovereignty, for the State to take possession, and preserve 

the property for the benefit of its citizens, for those charitable pur

poses intended. 

At the end of the first section of the act of 9th Nov. 1786, 

granting the lottery for the sale of fifty townships, of which No. 18 

is a part, it is provided, that there be reserved out of each town

ship four lots of 320 acres each, for public uses ; to wit, one for 

the use of a public grammar school forever, one for the use of the 

ministry, one for the first settled minister, and one for the benefit of 

public education in general, as the General Court shall here

after direct. The additional act of June 20th, 1788, was passed 

for the accommodation of some of the proprietors of the prize lots 

drawn in that lottery, who had drawn or were entitled to prize lots, 

equal to the contents of a township. By that act those persons 

were entitled to receive a deed of the same within and upon the 

borders of the tract appropriated to the lottery, reserving however 
the lots appropriated to public uses in such township. 

The lot resArved for the benefit of public education in general, 
as the General Court shall hereafter direct, necessarily falls within 

the direct power of the State. And the other reservations are so 

intimately connected with the subject of education, for the most 
enlarged charity, that we apprehend the stat. of March 28, 1831, 

c. 510, s. 7, 9, indicate the just resolution of the State to preserve 
the property for the charity to be promoted. 

We are satisfied, therefore, that upon the plea of not guilty and 

proof of any trespass committed, the action can rightfully be main

tained by the State, inasmuch as the township has not been incor
porated as a town or plantation. 
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AsA GRIMES vs. SETH TuRNER ~ al. 

Where a sum of money was paid by the debtor to the judgment creditor, while 
the execution was in the hands of an officer, and directed to be allowed 
thereon but was not indorsed; and the debtor was afterwards arrested on 
the execution, and gave bond in double the amount of the whole execution 
and officer's fees; in ascertaining the amount due in a suit upon the bond, 

the sum thus paid, is to be regarded as a payment made at the time it was 
received. 

The attorney in the original suit, having a lien for his costs which were in
cluded in the amount for which the bond was given, may receive payment 
of the debtor after the giving of the bond, and give a valid discharge for the 
amount. 

Where there has been a payment and acceptance of the full amount equitably 
due on the bond, before a suit was commenced thereon for the penalty, the 
action cannot be maintained. 

THE case was submitted upon a statement of facts agreed by 
the parties, from which it appears, that the action was debt on a 

bond in the usual form of those given upon arrest on execution, to 
procure release therefrom, dated December 15, 1835, in the penal 
sum of $341,20. An officer, having in his hands an execution in 

favor of the plaintiff against Seth Turner, dated Sept. 15, 1835, 
issued on a judgment recovered at the Sept. Term, of the Court of 
Common Pleas, 1834, arrested the defendant thereon December 
15, 1835, and released him on his giving the bond in suit. This 
was the third execution, stating on its face that execution was to 

be done for $162,44, and the officer charged dolla.rage on that 

sum, and made his fees amount to $7,74. The penalty of the 
bond was said to be for double the two last sums. The state
ment of facts shows, that " it is admitted, that prior to the arrest of 
Turner, the plaintiff admitted to the officer having the execution, 
that he had received fifty dollars of Turner upon the execution, 
which he ordered the officer to allow thereon, and it is agreed to be 
the same fifty dollars referred to by the parties in their agreement, 
dated Sept. 13, 1834." At the close of that agreement are these 

words, "if it hereafter appears, that said 11trner has paid Moses 
Rines fifty dollars for said Grimes, this shall not be a discharge of 
said Turner's claims on said Grime$ for said fifty dollars." It was 
also admitted, that Turner paid G. M. Chase, the Attorney for 

VoL. xv. 45 
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the plaintiff in the former suit, thirty-five dollars, Feb. 21, 1837. 

The costs of that suit, were $35,94. ]~lay 15, 1836, the plaintiff 

assigned the demand to B. Ji'. Waite, and Sept. 26, 1836, Turner 
paid Waite $ 100, and Dec. 26, 1836, the further sum of $ 10. 

The time when this suit was commenced does not appear. The 

plaintiff claims that the fifty dollars paid by said Turner prior to 

the execution of the bond shall not be allowed on the execution 

and the bond, as against Wafre, the assignee. If that sum is to be 

allowed, judgment is to be rendered for the defendants, unless in 

the opinion of the Court, the plaintiff shall be entitled to judgment 

against the principal for that sum. If the fifty dollars are not to be 

allowed, then judgment is to be for the plaintiff for that amount, in

terest and costs. 

Chase, for the plaintiff, argued: -

1. The confession of the plaintiff that he had received the fifty 

dollars, taken in connexion with the other facts in the case, is only 

to be considered as his opinion of the legal effect of the contract, 

and will not control it. Boston Hat Manufactory v. Messinger, 
2 Pick. 223. 

2. '\Vere this an action on the judgment, the defendant could 
not prevail. He could only plead it as accord and satisfaction. 

Here was accord, but no satisfaction. 2 Stark. Ev. 25; Saund. 
Pl.~ Ev. 28. 

3. This action is founded on an entirely different cause of action 
from the one sought to be affected by the agreement. The only 

question here is, whether the covenants have been kept. 

4. The defendants are estopped to deny the consideration of the 

deed or bond. There has been no failure of consideration, and the 

circumstances have not altered, and no mistake is shown in giving 
the bond. 

5. The true issue between the parties is, have the defendants 

kept and performed the conditions of the writing obligatory declared 

on? They cannot introduce parol evidence to vary or contradict 
the bond. 

6. Waite, the assignee and party in interest, was ignorant of any 

agreement about the fifty dollars at the time of the assignment, and 

therefore is entitled to all legal objections to the agreement as affect
ing the bond. 
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Bradbury, for the defendants, argued, that the admissions of 

Grimes, made long before the assignment, were as strong evidence 

of payment, as if he had continued the owner of the demand. He 

could assign to Waite only the sum equitably due. If this then 

was a payment on the execution, it is a payment on the bond. 

The bond was not taken under the statute, being for more than 

double the amount due on the execution. Judgment can be ren

dered only for the amount equitably due, and that can be ascer

tained but by finding the amount due, if any, on the execution. 

The agreement to allow this on the execution is clear. The fact 

is sufficient, whatever his opinion of the law may be. Clapp v. 

Cofran, 7 Mass. R. 98. 

The opinion of the Court was by 

WESTON C. J. -The arrest, commitment and bond were the 

means, afforded by law, to enable the creditor to coerce the pay

ment of his debt. The execution sets forth the duty of the officer 

and the liability of the debtor. The officer is to cause the amount 

to be paid and satisfied to the creditor. The latter had an un

doubted right to receive it, at the hands of the debtor; and if he 

had done so, and had notified the officer accordingly, his precept 

would not have justified him in arresting the body of the debtor, 
for the amount originally due on the execution, whatever rights he 
might have had for his own fees; for he is to take the body, for the 

want of goods to satisfy the creditor. And if the creditor has re
ceived a partial payment, execution remains to be done only for 
the balance, with the officer's fees. 

The case finds, that while the execution was in the hands of the 
officer, and before the arrest of the debtor, the execution creditor 

admitted, that he had received of the debtor fifty dollars on the ex

ecution, and ordered the officer to allow the same thereon. This 

was prior to the assignment to Waite, and while Gn'.mes was the 

real party in interest. The admission was then full evidence of the 

fact; and the officer was bound to take the direction given him. 

llatch v. Dennis, 1 Fairf. 244. 
It can make no difference how this sum was paid. There is 

reason to believe that Grimes allowed it, on account of a previous 

payment of the same amount by Turner. The former agreement, 
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touching that payment, was for the purpose of showing, that the 
fifty dollars were not adjusted and allowed in lessening the judg

ment, as doubtless ,vould have been done, if Grimes had been sat

isfied, that such a payment had been made. The allowance on the 

execution was not in pursuance of that agreement, but in conse

quence of the subsequent positive acceptance by Grimes, of that 

payment, when assured that it had been made, as so much paid on 

the execution. Most extraordinary would it be, if that arrange

ment, dictated by the most obvious principles of justice, is to be 

defeated by the subsequent proceedings of the officer. He should 

have arrested the debtor for the balance, and the bond should have 

been taken accordingly. That is the derivative, based upon the 

amount, for which the debtor is imprisoned, and the sureties are an

swerable only for the debt due, cost and interest. In our judgment 

then, the payment of the fifty dollars, made to the creditor, should 

be allowed. 

As to the question, whether the plaintiff may not have judgment 

against the principal, it appears to us, that there had been an ac
ceptance of all, that was equitably due, prior to the suit. 

In the assignment to Waite, provision is made to secure the cost, 
which belonged to the attorney, _Mr. Chase. Thirty-five dollars, 

being its amount, within a fraction, were paid by Turner, to the 

acceptance of Chase, although more than nine months from the 
date of the bond. It was competent for him to adjust this part of 
the claim; and of this Waite had no right to complain. The sum, 

for which execution was to be done, was $170,60, including the 

fees of the officer. Deducting therefrom the fifty dollars paid to 

Grimes, and the thirty-five dollars paid to Chase, there would re

main due to Waite, $85,60, which with interest thereon, he was 

entitled to receive. Within eight days after the time, when by the 

condition of the bond the principal should have surrendered him

self, Waite received from him a larger sum, than the balance and 

interest; and three months afterwards, an additional sum of ten 
dollars. 

The bond, having been given for more than double the amount, 

for which the debtor was Iawfolly imprisoned, can be good, if at 

all, only as a bond at common law, and as such is subject to chan

cery1 and the plaintiff in interest had, prior to the suit, accepted all 
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that he would be entitled to in equity and good conscience. It was 
in the nature of a payment and acceptance, post diem, of all which 

the plaintiff had any equitable right to claim, and must therefore in 

our judgment be taken to have been received in satisfaction. 

Judgment for defwdants. 

JosHuA A. LowELL vs. WILLIAM RoBINSON ~ al. 

If the line of land conveyed be described as commencing at a stake by the 
side of a mill pond, which pond is caused by a dam acro~s a fresh water 
river overflowing its banks in the spring but admitting all the water within 
the channel of the river in the summer, and from thence running from the 
pond and returning to another stake" by the side of the river or mill pond,"' 
and running" by the said pond to the first mentioned bounds;" the grant 
extends to the thre?d of the river. 

And if the description be" running by the side of the mill pond," the land 
overflowed in the spring passes by the grant. 

Paro! evidence is inadmissible in either case to show that the parties intended 
to limit the grant to the margin of the water as it overflowed the land in the 
spring. 

TRESPASS quare clausum, for cutting and taking away the plain

tiff's grass. The facts in relation to the title of the respective par
ties by deed appear in the opinion of the Court, Jones entered 

into possession within twenty years under his mortgage, by judg

ment of Court, and foreclosed the same, and the defendant had the 
title of Jones. Nathan Hanscomb, under whom both parties 

claimed, was released by the plaintiff, and testified, that he never 

claimed the meadow lot under Scott, his grantor of certain lands, 

and, as the defendant contended, of the meadow, but by possession 

only, and that he had been in possession by cutting the grass an

nually for thirty-nine years prior to his deed to the plaintiff, and 

had fenced this and other land of his from the road. The case 

states, that it was proved by the plaintiff, and not objected to by 

the defendants, that when the lot described in the deed from George 
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&ott to said Nathan Hanscomb, was laid out in 1797 by the com

mittee of lot layers appointed by the proprietors of the township, 

they were requested by said Hanscomb to include the meadow with 
the upland, and that the committee then refused to include the 

meadow, and made their bounds at the monuments by the side of 

the mill pond, as described in his deed from George Scott; and it 

was also proved by certified copies from the proprietors' records of 

1770, that the first division rights were to be laid out exclusive of 

marsh, and that the fresh meadows in the township were laid out 

in separate and distinct lots by themselves in 1800. 

At the trial, before SHEPLEY J. the plaintiff requested the 

Judge to instruct the jury, that the plaintiff and those under whom 

he claimed, having been in quiet possession of the meadow for forty 

years, claiming it as their own and mowing it annually, may main

tain trespass against any person, even the former rightful owner of 
the soil; and that the farm occupied by the defendants, being 
bounded in front by fixed and durable monuments, to wit, the stake 

by the side of the mill pond near the bridge on the meadow brook, 

and an ash tree by the side of the mill pond, and running from one 
of those monuments by the side of the mill pond to the other, they 

cannot hold beyond the monuments and the side of the mill pond 

as it is during the usual spring freshets. The Judge instructed the 
jury, that the plaintiff had no title to the meadow, because it had 

been previously conveyed to Jones, and could not recover for the 
grass cut thereon ; but if there had been a cutting proved on the 
land purchased of Ellesmere, he might recover therefor. The jury 
returned a verdict for the plaintiff, assessing the damages at four 
dollars. 

If the instructions were correct, judgment was to be rendered on 

the verdict; and if not, a new trial was to be granted. 

The case was argued in writing. 

Lowell, pro se, admitted that by the common law, the grantee 

of land, bounded by or fronting on fresh water rivers, holds to the 

thread of the river. Dav. Rep. 149; 4 Burr. 2162; Kent's 
Com. 411 to 430; Angell on Water Courses, 3 to 10. The same 

principle is decidP.d or recognized as the law of this country in 
King v. King, 7 Mass. R. 496; Lunt v. Holland, 14 Mass. R. 
149; Hatch v. Dwight, 17 1tlass. R. 289; Ingraham v. Wil-
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kinson, 4 Pick. 268; Morrison v. Keen, 3 Greenl. 474; Tyler 
v. Wilkinson, 4 Mason, 397 ; Purinton v. Sedgley, 4 Greenl. 
283; Claremont v. Carlton, 2 N. H. Rep. 371; 5 Cowen, 216; 
6 Cowen, 518, and note on 536; 5 Wend. 423. The limitation 

of the principle is equally clear, that where the land granted is de

scriber! as bounded by fixed and permanent monuments, without 

the edge or margin of the river, intended to bound the length of 

the lot as extending to or from the river, and not the width of the 

lot on the river, the grantee cannot hokl beyond the monuments. 

This limitl!.tion or exception to the general rule, is found in most of 

the cases cited. He commented on these cases, and cited in addi

tion, Hargrave's Law Tracts, 5, 8, 9; and Waterman v. John
son, 13 Pick. 261. He contended, that this case fell within the 

limitation of the rule ; and that this construction was aided by the 

deed of Scott to Hanscomb. And he urged, that if it did not, 

there was such latent ambiguity in the language, that under the 

case of Waterman v. Johnson, already cited, it might be explained 

by parol ; and that thereby it appeared, that the meadow was not 

included in the description in the deeds. He also contended, that 

he was entitled to hold by an adverse possession of more than 

twenty years. 

Mellen, for the defendants, argued, that the ruling of the Judge 
was correct. As the mortgage deed was prior to any title of the 

plaintiff, if the meadow was conveyed thereby, it is now the pro

perty of the defendants. As the course in the deed is " by the 
said pond to the first mentioned bound," the words " at a stake by 
the side of the mill pond," or to such stake, are wholly immaterial, 

unless to determine the extent upon the pond. The language used 

in the mortgage deed passes the land to the thread of the river, 
and of course includes the meadow. The cases cited by the plain

tiff fully establish this principle. The land conveyed by the deed 
to Jones is bounded on the pond ; and a mill pond, as this was, is 

a river or stream stopped or raised by a mill dam. The overflow

ing in the spring neither extends the rights of the owner on one 

side, nor restricts those of the owner on the other. The claim set 

up by Hanscomb can give him no title, nor can it alter the legal 

construction of the deed. Being the mortgagor, he can gain no 

title by possession against the mortgagee before foreclosure, and 
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twenty years have not elapsed since the entry. The cutting of the 

grass, however, on uninclosed land cannot give a right thereby. 

The deed from Scott to Hanscomb is described in some degree dif

ferently from the mortgage, but whether the same land is conveyed 

by both or not, is wholly immaterial. The meadow is included in 

the mortgage, and the plaintiff has no title, but by a subsequent 

conveyance of the same land. 

The opinion of the Court was drawn up by 

SHEPLEY J. - It is too well settled to admit of doubt, that 

when land is bounded upon a river or stream, the grantee will hold 

to the thread of the stream. Nor is there any doubt that land may 

be so bounded upon the bank, or by monuments standing near but 

without the edge of the stream, as to exclude the stream from the 

conveyance. ·when the monument is stated to stand by the river 

or by the edge of the river, the same idea is communicated as if it 

had stated, that the line of boundary commenced by the river or 

by the edge of the river, instead of at the monument thus standing, 

unless from other parts of the conveyance it should clearly appear, 
that such was not the intention. 

The case finds, that the premises in controversy are meadow 

lands flowed during the spring of the year by a mill dam across 

the river below, but not so flowed during the summer season. 
Both parties derive their title from Nathan Hanscomb, the de

fendants having the elder title; and the question is, whether the 

premises had been conveyed by him before he conveyed them to 
the plaintiff. And that is to be determined by the construction put 

upon the deeds, unless the language is so ambiguous as to author

ize the aid of parol testimony. The deed from Hanscomb to Jones, 
under whom the defendants claim, begins the line of boundary at 

meadow brook, "at a stake by the side of the mill pond,'':_the 

other lines being described, it returns " to a stake by the side of 

the river or mill pond, thence by the said pond to the first men

tioned bounds." 

It will be perceived, that the line in effect commences by the 
side of the mill pond, returns to the side of it, and runs by it from 

one point to the other. It is said, that this deed may be explained 
by the deed from Scott to Hanscomb of the same lands. The line 
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as described in that deed begins at meadow brook, "at a stake by 
the side of the pond, and the other parts being described, it returns 
" to an ash tree by the side of the mill pond, then by the side of 

the mill pond to the first mentioned bounds." The only difference 
perceived where the line is adjoining the pond is, that one deed 

describes it as running by the pond and the other by the 5ide of the 
pond; and the difference in the words, does not communicate any 
difference of intention. In neither is the line disjoined or separat

ed from the pond ; and such language \vhen used with reference to 

a river or stream, not flowed into a pond, would not admit of doubt. 

In the case of Hathorne v. Stinson, 3 Fairf 183, it was decid

ed by this Court, that a lot of land bounded upon a pond artificially 

raised by the flowing of a stream by a mill dam, was not limited 
to the margin of the pond, but included the land thus flowed. The 

same opinion is expressed in the case of Waterman v. Johnson, 13 
Pick. 261, with a possible qualification, that the pond may have 

acquired by becoming permanent another well defined boundary. 

The pond named in these deeds cannot be regarded as having ac• 

quired a permanent boundary, for the case finds, that it yearly 

ceases to exist, the water being confined within the banks of the 

nver. 

As the land is clearly bounded by the mill pond, a well estab• 
lished rule of construction carries it to the centre of the stream 
thus flowed ; and parol testimony cannot be admitted for any other 
purpose, than to make known the kind of pond described as a mill 
pond. For this purpose it may be admitted, for if it had been a 
natural pond not artificially raised by the flowing of a stream, the 
title would have been limited by the margin of the water, as decid• 

ed in the case of Bradley v. Rice, 13 Maine R. 198. 
The facts do not show such a disseizin of this close committed 

and continued against the owner as to authorize an action of tres• 

pass to be maintained against him. 
Judgment on the verdict. 

VoL. 1v. 46 
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PETER BEEDY vs. EBENEZER REDING. 

In an action of trovcr for a quantity of wood, where it was proved, that the 
minor sons of the defendant, being members of his family, at three several 
times hauled away the plaintiff's wood, and the jury found the defendant 
guilty; it was held, that the jury were justified in inferring that it was done 
with the defendant's knowledge, if it had not his approbation, and that 
there was no cause for setting aside the verdict. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre

siding. 
The whole bill of exceptions follows. " This action is trover 

and conversion of twelve cords of wood, tried on the general issue. 
The plaintiff, to prove the issue on his part, introduced several 
depositions, tending to show he purchased a lot of wood ; and that 
the defendant's boys were seen with his team hauling some of it 
away. The defendant's counsel contended, there was no evidence 

that he directed the boys to get the wood, or knew of it, or had 
any benefit therefrom, and that he was not liable in law for the torts 
and trespasses of his minor children, unless they acted under his 
direction, or with his knowledge and approbation, or that he had 
the benefit thereof. But the Judge did not rule the law to be so, 
nor so instruct the jury ; they returned a verdict for the plaintiff. 
The writ, depositions, and all the papers in the case may oe referred 
to oy ci'.ther party the same as if made a part of this bill of excep
tions. To the Judge's not ruling the law as defendant's counsel 
stated it to be, and in not so instructing the jury, the defendant ex
cepts, and requests the same may be allowed and signed." 

As the depositions and other papers were not made a part of the 

bill of exceptions, they were not copied, and are unknown to the 
Reporter, and could not come with propriety before the Court, as 
facts influencing the decision. 

Chase 8r Jtuller, for the defendant, argued, 1. Minor children that 
transact business for a man, are in this respect his servants. 1 Bl. 
Com. 430. 2. If the defendant is liable for the torts of his minors, 
it is by force of the relation of master and servant, and his liabili
ty must be determined upon the common principles growing out of 
the relation of master and servant. 3. If the trespass is not done 
in the course of his master's business, the master is not liable. l 
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East, 106; Foster v. Essex Bank, 17 Mass. R. 479; 1 Swift's 
Dig. 68; 2 Kent's Com. 209; 1 Bl. Com. 429. No master is 
chargeable with the acts of his servant, except when he acts in 
execution of the authority given by his master. 1 Salk. R. 282. 

N. Abbott, for the plaintiff, contended, that the father was liable 
for all acts of his children, tortious or otherwise, done while in his 
employment and under his direction. Reeves' Dom. Rel. 72; 
Kent's Com. 189; 3 Mass. R. 364; 17 Mass. R. 579; 1 Campb. 
127; I Pick. 66; I Strange, 653; Paley on Agency, 229, 231. 
The principles contended for by the defendant's counsel, were in
applicable to the facts of the case, and ought not to have been given 

to the jury as the law of this case. The minors wen• seen with 
the defendant's team repeatedly hauling away the plaintiff's wood, 

and the jury had good reason to infer, that it was done with the as
sent, and even direction of their father. The principles contended 
for were too broad, and would have taken from the jury the right 
to judge from the acts of parent and children, and the Judge might 

well think they were irrelevant, and neglect to notice this part of 
the argument in his charge. 

The opinion of the Court was drawn up by 

WESTON C. J. -The case does not state the instructions actu
ally given by the presiding Judge to the jury. It does not appear, 
that he was requested by the counsel for the defendant, to instruct 
them according to his views of the law. All that does appear is, 
that the counsel took certain legal positions, in relation to which 
the Judge was silent ; for it is not stated that he overruled them. 
But aside from the manner in which the case is presented, upon ex
amining the evidence, we are not satisfied that the verdict ought to 
be disturbed. For any thing which appears, the jury negatived 

the assumptions, upon which the defence was based. The minor 
sons of the defendant, being at the time members of his family, 
with the defendant's team, at three several times, hauled away the 

plaintiff's wood. This could hardly have been done, without the 

defendant's knowledge, if it had not his approbation. It was his 
duty to have restrained them from trespassing on his neighbor's 

property. Qui non prohibet, cum prohibere possit, jubet. And 
this maxim may be applied, with great propriety to minor children, 
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residing with, and under the control of their father·. If he had 

caused them to carry the wood back, when the fact came to his 

knowledge, if he did not know it at the time, he would have done 

his duty to his children and to his neighbor. Considering the re
lation in which he stood, and the repeated use of his team in get

ting the wood, it would not be easy otherwise for him to escape 

legal liability, upon a just view of the facts. 

Exceptions overruled. 

NATHANIEL LAMB vs. JOHN BARNARD. 

Where an order in writing was given to furnish men in the wilderness with 
provisions, and where at the time the order was delivered, the men had no 
means of cooking provisions, and board was furnished for the men instead 

of provisions; it was held, that although the order was to deliver the mate
rials for boarding the men and not to board them, still it was admissible in 
evidence with other testimony, to show that the defendant had waived a 
strict compliance with the order, and had accepted board instead of pro

v1s1ons. 

So too it was held, that a paper, on which was the claim for the board, and 
also certain figures and writing of the defendant's clerk and of the defend
ant himself, was admissible with other evidence to prove the defendant's 
liability to pay for the board. 

The acts of an authorized agent in the transaction of business, are the acts of 
his principal, and may be proved in the same manner. 

AssuMPSIT on an account annexed to the writ. One item in 

the account was for "boarding men twelve weeks and three days, 
$37,50 - Keeping six oxen one night, $1,50 - Keeping horse 

four nights, $ l ,Q5." Tbe defendant filed an account in set-off 

one item of which was "pair oxen pr agreement, $100 ;" another, 

"use of oxen, $40." The plaintiff with much other evidence, 

offered a writing signed by the defendant, and marked B, of which 

the following is a copy. "Jl1r. Nathaniel Lamb. Calais, 4 Dec. 
1826. Sir- If .Mr. Marhar should want any provisions until 

they can get up supplies, you will please oblige him. I give him 
his supplies which are ready, and I will see you have them or may 

del. the bearer. John Barnard." 
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This was objected to as inadmissible, but admitted. One of 

Marhar's men, Levi Small, testified, that while he was at work, 
he received that order from Barnard, to get supplies for him of 
Lamb for !rlarhar's men, until the teams should come up. They 

were then at Grand Lake Stream, thirty or forty miles from Calais: 
]Uarlwr was then " carrying on a team for John Barnard." Wit

ness carried the order to Lamb, who boarded him and the other 

men employed by Jtlarhar in lumbering; that they had then no 

" cooking tools or provisions ;" and Lamb boarded them on the 

strength of the order from Barnard. The plaintiff also offered 

another writing of which a copy follows. 

" 1826, Dec. John Barnard to Nathaniel Lamb, Dr. 

13,85-
15,85 
15,23 

To boarding men twelve weeks and three <lays, 

at 18s pr week, $37,50 

Six oxen one night, 1,50 

To keeping horse four nights, - 1,25 

1385 ft. clear boards, 

112 " ref. clear, 

260 " mer. 

$15,23 

0,56 
2,08 

$17,87 

$40,25 

Levi Small pr Marhar." 
It was proved, that "the figures purporting to be minutes of lum

ber," were those of a clerk of defendant's, and that the words, 
"Levi Small pr Marhar," were in the handwriting of the defend
ant. This was objected to by the defendant, but admitted. The 
other testimony will be understood from the opinion of the Court. 

SHEPLEY J. presiding at the trial, instructed the jury, that although 

the true legal construction of the order, marked B, would not au

thorize the supply of any thing more than uncooked materials, 

from which the men might obtain a subsistence when considered by 

itself, yet they were at liberty to examine the testimony in the case, 

and consider the circumstances under which it was given in con

nection with the order, and the condition of the men in the wilder

ness without cooking utensils, and that if they believed it was the 

intention of the defendant to give effectual support to Marliar's 
men until their supplies were sent in to them, and that the only 



366 WASHINGTON. 

Lamb v. Barnard. 

mode in which it could be afforded, was by boarding them and 

their cattle, or if they should come to the conclusion, that the de

fendant made the memorandum on the paper with a knowledge of 

the circumstances, aml with a design to admit that the boarding 
was under the authority given to Small, that would amount to a 

waiver of all objection to the mode of supply; and that they might 

find that the defendant was chargeable with those items, and if they 

did not so find, they should disallow them. That if they were 
satisfied that the paper marked A had been in the hands of the 

clerk of the defendant, and that the memorandums on it respecting 

the boards were made by him, they might consider whether they 

were so made with a design to admit them as proper charges 
against the defendant, and might also consider, whether the defend

ant after such entry by his clerk made the memorandum in bis own 

handwriting, knowing the purpose of the entry by the clerk; or 

whether such entries were made by defendant's clerk and himself, 

only as taking a note of the plaintiff's claim, and not with a design 

to allow them ; and that if they found the entries for the purpose 

first stated, they would allow those items if charged, and if only 
for the latter purpose, they would disallow them. If the rulings 
or the instructions were erroneous, the verdict found for the plaintiff 

was to be set aside and a new trial granted. There was also a 
motion to set aside the verdict as against evidence. 

J. Granger, for the defendant, contended:-

1. The paper marked B was not admissible in evidence, as it 
had no tendency to prove the facts in issue. The paper offered and 
admitted tends to prove only, that the defendant made a proposi

tion to pay in kind such provisions as the plaintiff might lend to 

Marhar. Provisions mean the raw materials and not board. 

Walker v. Leighton, 11 Mass. R. 140; Robbins v. Otis, I 
Pick. 368. 

2. The paper marked A was improperly admitted. It cannot 
be upon the principle of the admission of an authorized agent, for 
there is no evidence of the circumstances necessary to make the 

declarations of an agent evidence. 2 Stark. Ev. 60; Leeds v. 

Mar. Ins. Co. 2 Wheat. 380 ; Raven v. Brown, 7 Green!. 421 ; 
2 Harri. Dig. 1039, 1114; 1 Stark. Ev. 46; 4 Taunt. 565. 
The declarations of an agent, oral or written, are not received as 



JULY TERM, 1839. 367 

Lamb v. Barnard. 

admissions, but as part of the res gesta, 2 Wheat. 380 ; 9 Peters, 
682; Haven v. Brown, 7 Green!. 421. 

3. The instructions to the jury were erroneous. The paper B is 

a guaranty or collateral undertaking, and if the plaintiff accepted 
it, he should have given seasonable notice thereof to the defendant, 

and of the amount furnished. Copeland v. Wadleigh, 1 Greenl. 
141; Norton v. Eastman, 4 Green[. 521; 3 Conn. R. 484; 2 
Stark. Ev. 649. And there should have been a specific request 

to pay. Babcock v. Bryant, 12 Pick. 133; Greenwood v. Cur
tis, 6 Mass. R. 358. The paper is unambiguous in its terms, and 

the intention of the signer should be gathered from the instrument 

alone. 3 Stark. Ev. 1008; Goddard v. Cutts, 2 Fairf. 440 ; 

Haven v. Brown, 1 Green[. 423. 

Fuller, for the plaintiff, remarked, that the objection seemed rather 
to be, that the jury were permitted to draw inferences from the 
facts proved,than that the evidence was in itself inadmissible. The 

construction given by the Court to the order is admitted to be cor

rect, but it is said it should not go to the jury because it did not 

prove the issue. But there were other important facts to go with 

it to the jury, and to show that it never could have been the inten

tion of Barnard, that the men should be turned back without sup

port, and also to show Barnard's ratification and assent afterwards. 
The paper A was properly admitted. 2 Saund. Pl. SJ' Ev. 246; 

2 Stark. Ev. 54; Union Bank v. Knapp, 3 Pick. 96. The 
jury were fully warranted in finding as they did on the single ground, 
that the defendant waived a strict compliance with the order, and 
accepted what was more beneficial to him, board for the men in
stead of raw provisions which they could not cook. 

The opinion of the Court was by 

SHEPLEY J. -To prove his accouut the plaintiff was allowed 

to introduce an order addressed to him and signed by the defend

ant, requesting him to oblige one Marhar by furnishing him with 

provisions, if he should be in want. The objection to it is, that it 

was irrelevant, having no tendency to prove the plaintiff's claim. 

If it could properly have any influence, it was legal testimony; and 

that it could be legally used for certain purposes will more fully 
appear, when the instructions to the jury are under consideration. 
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Another objection is to the admission of an account, contammg 

a claim for boarding the men of Jldarhar, to whom by the order he 

,vas authorized to furnish provisions, and also a claim for a small 

quantity of lumber, and having upon its margin figures relating to 

the lumber, made by one who had been the defendant's clerk, and 

in the handwriting of the defendant the words " Levi Small per 

.Marhar." The ground upon which it was admitted was, that the 

design and object of making these memorandums in the margin of 

the account was proper for the consideration of the jury. They 

proved, that the paper bad been in the possession of the defendant 

and the subject of consideration. Small was proved to have been 

the person, who received the order from the defendant, who by 

marking his and Marhar's names upon the paper containing the 

charge for boarding, authorized an inquiry before the jury as to 

the purpose for which it was done and what connexion might be 

inferred from it between the order and the manner of executing it, 

by boarding the men instead of a more literal execution by furnish

ing the provisions for their subsistence. And even this would seem 

to be sufficient reason for precluding the Court from witl1holding 
either of the papers from the consideration of the jury. 

It is insisted, that the memorandum of the clerk was not evi
dence, because the declarations or admissions of an agent do not 
bind his principal. But this memorandum was not of that charac
ter, and if operative at all, it was as an act of an authorized agent 
in the transaction of the business entrusted to him, and such acts are 
the acts of the principal and may be proved in like manner. And 

by the instructions the jury were not authorized to find the items 

of account, to which the clerk's memorandum applied, fo1· the plain

tiff, unless they found it to have been made while he was acting as 
defendant's clerk, and with a design to admit them as proper 

charges, and that it was known to the defendant to have been so 

made, when he made the memorandum on the same paper. 

The legal construction of the order was undoubtedly to be de

termined by the Court, and the construction, which was given to 

it, is not questioned; but complaint is made, that while the jury 

were informed, that it did not in terms authorize the plaintiff to 

board the men, they might consider the circumstances under which 

it was given ; the condition of the men in the wilderness, without 

cooking utensils, and that if they believed that it was the intention 
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of the defendant to give effectual support to 1Uarhar's men, and 
that the only mode in which it could be afforded was by board
ing them, or that the defendant, knowing these circumstances, made 

the memorandum on the paper with a design to admit, that the 

boarding was under the authority of the order given to Small, they 
might find for the plaintiff those items of the account. 

That it was competent for the jury to find, that the memoran

dum was made by the defendant with a full knowledge of all the 

facts and with a design to waive all objection, or to admit the 
boarding to be an execution of the order, can admit of little doubt; 

and that would fully authorize the admission of tbe order and ac

count, and the instructions, so far as they related to the waiver by 

the defendant of a strict compliance with the terms of the order. 

If the first clause of these instructions had authorized the jury to 
consider the directions given by the order as changed, or varied by 

the parol testimony, they would have been erroneous, and would 

have contradicted the instructions already given as to the meaning 

of the order. The instructions did not authorize by connecting 
the parol testimony a different conclusion to be drawn as to the 

meaning of the order, but in reference to the execution or per

formance of the request, they <.lid authorize the inquiry whether a 

literal performance, or one accommodated to the necessities of the 
case was to be expected. 

What shall be regarded as perform:ince of a written contract 
or request, is of necessity a matter of fact under proper instruc

tions, and there is no departure from the rule, which does not au
thorize parol testimony to vary or contradict a written contract, 
when applied to the fact of its having or not having been executed. 

It is not in human foresight to provide against all possible contin
gencies, which prevent the exact and literal fulfilment of every 

written direction, when it is clearly given; and the force of circum
stances must be allowed in some degree to enter into the inquiry, 
when the question is, not what the legal construction of a written 
paper is, but whether there has been such a performance as en
titles a party to claim compensation, for what he has done under it. 

'l'here does not appear to be sufficient reason to authorize the 
verdict to be set aside under the motion for a new trial. 

Judgment on the verdict. 
VoL. iv. 47 



CASES 

IN THE 

SUPREME JUDICIAL COURT 

IN THE 

COUNTY OF HANCOCK, JULY TERM, 1839. 

Mem. WESTON C. J. having been detained in the trial of jury causes in the 
county of Washington, was not present at the arguments in this county. 

BUSHROD w. HINCKLEY vs. BLUEHILL GRANITE 

Co.MP ANY. 

The service of a writ upon a manufacturing corporation, by leaving an attest
ed copy thereof and of the return thereon, with the cle1·k of such manufac
turing corporation, thirty days before the day of the sitting of the Court, to 
which the same writ shall be returnable, is a good service. 

THE defendants pleaded in abatement, that the service of the 
writ is insufficient in law, it being made, as appears by the return 
thereof, upon the clerk of said company, and not upon the presi
dent or other head officer thereof. To this the plaintiff demurred 
generally. 

The case was argued in writing. 

W. Abbott, for the plaintiff, said that it must be admitted, that 
the Mass. stat. c. 75, sec. 8, has not been re-enacted so as to em
brace corporations generally, the terms, "or other body corporate," 
having been omitted in our stat. 1821, c. 114, sec. 7. The ser
vice of writs is and always has been regulated by Statute in this 
State and in 1llassachusetts, and the legislatures of both States in
tended to provide for and regulate that subject by positive enact-
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ment, and there is no evidence of any common law in this State, 
regulating the service of writs. The general practice has been to 
serve writs on corporations by summoning the clerk. If there be 
no common law existing on the subject, then if the doctrine con

tended for by the defendants be correct, there are a multitude of 

corporations who may set at defiance the laws ; and the consequen
ce!=i may be, that all judgments rendered against corporations since 
1820, where they have not appeared, are liable to be reversed by 
writ of error. The Court will hesitate before they come to a re

sult so full of danger, and if it be necessary, will apply the maxim, 

communis error facit jus. Kent v. Kent, 3 ltlass. R. 357. But 
it is contended, that the service is good under the general provis

ions of the stat. 1821, c. 59. The terms, "any persons," are 
broad enough to include such corporations as are not embraced in 

any of the statutes. A notice of fourteen days will be sufficient. 
Bullard v. Nantucket Bank, 5 il!ass. R. 100. It may fairly be 
inferred from the statute of March 29, 1837, c. 289, that a service 
on the clerk is good. The principal object of the legislature in 

passing that act, was to have the proper officer on whom service 
might be made reside within the State. 

Robbs, for the defendants, argued : -

I. That the officer having served the writ by leaving an attested 
copy of it with his return thereon, with the clerk of the defendants, 
may be supposed to have intended to follow the direction of stat. 
1821, c. 60, sec. 2. But this is not enough. It is only upon cor
porations authorized by law to receive tolls that such service and 
return is to be made. The defendants are a manufacturing corpo
ration, and have no attachable franchise, or any other attachable 
right, privilege or immunity, as is contemplated by that section. 
At the time of the separation, the service of writs like the present, 
was regulated by stat. c. 75, sec. 8. That law was expressly re

pealed by the repealing act, stat. 1821, c. 180, and the eighth sec

tion was not re-enacted by our legislature in any of the acts upon 

the same subject matter. The service is not good therefore as a 

statute service. 
2. It is not good at common law. By the common law, service 

on corporations must be on the president or principal officer of the 
institution. 1 Tidd's Pr. 116; 16 Johns. R. 6; Angell S;, A. 
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on Cor. 228, 232, 383. The common law remained in force in 

JJ:1.assachusetts until the stat. c. 75, before referred to, passed in 

1786, before which time a service, fourteen days before the return 

day, upon the president or other principal officer was the usual 

mode. The common law is now in force in this State. The ser

vice in this case does not conform to it, and is therefore insufficient 

and void. 

The opinion of the Court was drawn up by 

SHEPLEY J. -The defendants were incorporated by the act of 

29th of February, 1836, for " working, manufacturing, vending, 

dealing in, and exporting granite," and with the like powers, duties, 

and liabilities of other similar corporations. The intention there

fore must have been to class this corporate body among manufac

turing corporations, and the service of process upon it must be such 

as is provided for on them. 

The statute of Massachusetts, c. 75, <§, 8, provided, that "when 

any suit shall be commenced against any town or other body cor

porate a copy of the writ" "shall be left with the clerk of such 
town or with one or more principal inhabitants thereof, or with the 

clerk or some principal member of the body corporate." That 

act upon the revision of the statutes in this State was repealed. 

c. 180, 2 .Maine Laws, 781. The revised statute, c. 59, <§, 6, pro
vides for a service upon towns, parishes, and proprietors of common 

or undivided lands or other estate, but the words, " or other bodies 

corporate," were omitted. By the revised statutes, c. 60, <§, I, pro

vision is made for the attachment of the shares or interest of any 

person "in any turnpike, bridge, canal, or other company," and 

service is to be made by leaving an attested copy of the writ "with 

the clerk, treasurer, or cashier." And in the second section it 
is provided, that the franchise of "any turnpike, bridge, canal, or 

other company incorporated by law, with power to receive toll," 

"as well as all other corporate property, either real or personal, 

shall be liable to attachment on mesne process; and when such at

tachment shall be made, or other service of mesne process shall be 

made on any of the corporations aforesaid, the officer serving the 

same shall leave an attested copy of said process and his return 
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thereon with the clerk, treasurer, or some one of the directors of 

said corporation." 

According to the grammatical and legal rules of construction, 

the word aforesaid would be regarded as referring to tbe class of 

corporations named in the SoCction in which the word is found, and 

not to all those named in the first as well a~ second sections; and 

such should be the construction adopted by the Court, unless forced 

by the examination of othet· acts of legislation in pari rnateria to 

the conclusion, that a different construction was intended by the 

legislature, and must therefore be admitted. 

Provision is made inc. 59, ~ I, 2, for a service of writs upon 

persons or defendants in the suit, and it would be a somewhat forc

ed construction, that would include bodies corporate under those 

words. And yet the legislature must have intended to provide in 

one of these modes for a service upon manufacturing corporations, 

or to make no provision for a service upon these and other classes 

of corporations. 

Where persons have been prohibited from doing certain acts, the 

prohibition has been decided to include bodies corporate. The 
Ptople v. Utica lns.' Company, 15 Johns. 358. Corporate bodies 

are said, by Lord Coke, to be included in the word i11habitants, in 

his exposition of the statute 22 Hen. 8, 2 Inst. 703. The like 
construction prevailed in Rex v. Gardner, Cowp. 83, where the 

words inhabitants and occupiers were held to include bodies cor

porate. 
The enactments inc. 60, <§, 31, contemplate, that actions may 

be commenced against manufacturing corporations, and provide that 

an officer having a writ or execution may demand of the president, 
treasurer, or clerk of such corporation to " show the same officer 

sufficient personal estate to satisfy any judgment that may be ren

dered upon such writ, or to satisfy and pay the creditor the sums 

due upon such execution." The agent or other officer of such 

a corporation, having charge of its property, is required on request 

of an officer having a writ or execution against the same to deliver 

the names of the directors and cleric c. 385, ~ 4. 

The additional act respecting foreign attachments subjects bodies 

corporate, excepting counties, towns, and parishes, to be called 

upon by that process to account for goods of a debtor in their pos-
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session; and provides for service being made upon them ,: as is or 

may be provided by law for the service of writs and processes in 
civil actions on such corporations." c. 442. The act of 29th of 
March 1837, c. 289, requires all corporations to keep the office of 
their clerk within the State, and that the clerk shall file a certificate of 
his being such in the office of the register of deeds in the county, 
where the corporation is established or where it operates. These 
enactments clearly indicate the sense of the legislature, that a mode 
of service had been provided by statute; and intimate that the mode 
of service was that provided in the first or second sections of c. 59. 

To give effect to the sense of the legislature thus expressed, that some 

mode of service had been provided, it may be necessary to admit 
one of the constructions before alluded to ; and the former would 

seem to be.more clearly indicated than the latter. It is believed, 
that a practical construction has prevailed since the revision of the 
statutes, that a service upon the clerk was good. And it was de
cided in Rogers v. Goodwin, 2 1llass. R. 475, that a practical con
struction, which had prevailed for a long number of years, "al
though if it were res integra difficult to maintain," was not to be 
shaken. Such a mode of service may also be regarded as legal 
by implication arising out of the provisions of the later statutes, 
which presuppose its existence. The service must be adjudged to 
be good. 

JoHN EvELETH ~ al. vs. HENRY LITTLE ~ als. 

A court of equity will not permit the use of a legal fiction to create a forfei
ture; and therefore will not allow a forfeiture to be created by the date of 
the extent of an execution on land not according to the truth, and especially 
in favor of one at whose suggestion the erroueous date was made. 

An officer may be permitted to amend his return of an extent of an execution 
on land, where no third party is adversely interested, during the pendency 
of a suit in which the title to the land is brought in question. 

Tms was a bill in equity, brought against the judgment credi

tors who extended their execution against one Blaisdell on his land, 
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and against the officer who made the extent, by the purchasers of 
Blaisdell's right to redeem the land. All the important facts in the 
case, are abstracted by the Judge who drew up the opinion, and 
appear in it. 

F. Allen tl:f' Hathaway in their argument for the plaintiffs-to 
show that the officer might amend his return according to the truth, 
where there has been no change of rights, cited Buck v. Hardy, 
6 Greenl. 162; Howard v. Turner, ib. 106; .Means v. Osgood, 
7 Green!. 146. And to show that if the amendment was not al
lowed, that there was not enough done on the eleventh to make 
such commencement of the extent as to have the after proceedings 
relate back to that day ; and that even if there was, that all lien 
was lost by a delay of eighteen days; they cited Allen v. Port• 
land Stage Company, 8 Grecnl. 207; Tate v. Anderson, 9 Mass. 
R. 92; Bott v. Burnell, ib. 96; Same parties, 11 .Mass. R. 163; 
Waterliouse v. Waite, 11 Mass. R. 207. 

W. Abbott, in his argument for the defendants, contended, that 
enough was done on the eleventh to constitute a good commence
ment of an extent of the execution on the land; that the officer 
had power to adjourn ; that the seizure was not lost by unreason
able delay; and that the whole proceedings relate back to the 
commencement. Prescott v. Wriglit, 6 Mass. R. 20; Heywood 
v. Hildretli, 9 Mass. R. 395; Brown v. Maine Bank, 11 Mass. 
R. 158; Allen v. Portland Stage Company, 8 Grecnl. 207. The 
mistake in law by the plaintiffs, in supposing they had a year from 
the perfection of the extent in which to redeem instead of the com
mencement, is no good cause for the interference of a court of 
equity. 1 Story's Eq. 121, 123; 1 Fonb. Eq. Book, 1, c. 2, 
sec. 7, note B. 

The opinion of the Court was drawn up by 

SHEPLEY J. - It appears from the bill, answer, and proofs, that 
one Paul Blaisdell on the eleventh day of April, 1834, was 
seized of a tract of land containing about thirty-five acres, on the 
western end of which was a granite quarry. 

The respondents having an execution against him, placed it in 
the hands of an officer, who on that day caused appraisers to be 
selected and sworn to satisfy the execution by a levy upon the land ; 
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and they with the officer entered upon and viewed some grass land 

upon the easterly end of said tract, and distant from the quarry, as 

the testimony states, from sixty to one hundred rods; and they then 

made up their minds as to the value per acre of the grass land 

viewed. For the purpose either of allowing the debtor to make 

payment, or the respondent to be present and select the land to be 

levied upon, there being a difference in the testimony as to the 

cause, an arljournment took place to the twenty-ninth of the same 

month, when the officer, vppraisers, and one of the creditors went 

on to the same tract, the creditor taking them on to the granite 

quarry on the western end of the tract, which was then appraised 

and taken to satisfy the execution ; the return was then made and 

signed, bearing date on the eleventh of April, and seizin was de

livered to the creditor. 

One of the plaintiffs was present and knew the proceedings on 

the twenty-ninth, and on that day took a conveyance of Blaisdell's 
right to redeem the quarry ; and on the twenty-seventh day of 

April, 1835, tendered the amount of the debt with interest, to re

deem the levy, which the creditors refused to receive, alleging, that 
the right of redemption had been forfeited by lapse of time. The 

bill is brought to redeem, and to have the respondents' title by the 
levy released. 

Since the hearing, on petition of the officer to the Court of Com

mon Pleas, he has been allowed to amend his return, and the 

amendment bas been made, stating the appraisement to have been 

made, the extent completed, and seizin given on the adjournment 
to the twenty-ninth of April. 

A motion having been submitted for leave to amend, the right to 

permit an amendment was argued at the hearing. There being no 

third party interested, the amendment is justified by the case of 

Howard v. Turner, 6 Greenl. 106. The amendment was refused 

in the case of Freeman v. Paul, 3 Green[. 260, not because the 

return was not amendable, but the Court declined the exercise of 

an admitted power to enable a party to create a forfeiture. In this 
case, so far as it may be effectual, it is to prevent a forfeiture. 

The stat. c. 60, sec. 30, allows the debtor or his assignee to re
der:m the levy, "within the space of one year next following the 
,,x\ending e:x.ecutioq thereon;" aod the question arises, when the 
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execution is to be regarded as extended upon the quarry. In the 

case of Heywood v. Hildreth, 9 JJ1lass. R. 393, it was decided, 

that the whole proceedings after the seizure, have relation to the 
day of the seizure. And in Brown v. Maine Bank, 11 1l1ass. R. 
153, it is said, that a title by execution, takes effect by relation to 

the time when the proceedings commence. In the case of Water
house v. Waite, 11 Mass. R. 207, it is said, that if the land is 
seized within the thirty days after judgment, the attachment is saved, 

yet the extent is not complete without delivery of seizin to the 

creditor. In the case of Allen v. Portland Stage Company, 8 

Greenl. 207, it was decided, that a levy was not commenced until 

the appraisers had been sworn ; and it was said, that " it might not 
be going too far to hold that the first step in extending an execution 

upon any particular real estate is when it is shewn to the apprais

ers, for there is no designation of the land to be appraised in the 

oath administered." And it may be added, that there is no desig

nation of any tract of land to be levied upon until it is shewn for 

that purpose. Although it may be the policy of the law, and very 

proper for the purpose of preserving the lien by attachment, to re

gard all the proceedings as having relation to the commencement of 

them, yet to make use of such a fiction, contrary to the truth, for 

the purpose of creating a forfeiture, which the law does not favor, 
would be alike unjust, and contrary to the rules, by which Courts 

are governed in the use of legal fictions. 

One of the respondents was present and knew that the quarry 

was first selected, and that it was appraised and seizin delivered on 

the twenty-ninth of April; and although the appraisers' return bears 
date on the 11th of April, one of them testifies, that he objected 

to the date at that time, and was informed by the creditor, that it 
would make no difference, and that he wished it to bear that date 

to save an attachment. No attachment of the land appears to 

have been made. There is therefore no occasion for a fiction to 
preserve an attachment, and the proof, from the amended return 

and other testimony, may be received, that the extent upon the 

quarry did not take place until the twenty-ninth of April. 
It would be inequitable to allow a forfeiture to be created by a 

date not according to the truth, and especially in favor of one at 

whose suggestion the erroneous date appears to have been made. 
VoL. 1v. 48 
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It is ordered, adjudged and decreed, that the land described in 
the bill, is held by respondents subject to the plaintiffs' right to re
deem; and that upon payment by the plaintiffs of the debt and in
terest, the respondents convey to the plaintiffs by deed in due form 
all title acquired by the levy, and pay the costs of this suit. 

Inhabitants of the County of PENOBSCOT vs. JoHN 
TREAT ~ al. 

SAME vs. JAMES SAUNDERS JR. ~ al. 

In an action to recover the penalty for obstructing the passage of salmon, &c. 
in Penobscot Bay and River, contrary to the provisions of stat. 1835, c. 194, 
§ 5, the declaration is bad, if it do not allege, that the fish warden gave no
tice of" what is required to make such passage or sluice way sufficient and 
convenient," and of "the time in which the same shall be done." 

THESE were actions brought by the County of Penobscot to re
cover the penalty for obstructing the free passage of salmon, shad 
and alewives in the Penobscot Bay and River, and the streams 
emptying into the same, contrary to the provisions of the statute of 
1835, c. 194. The defendants demurred to the declaration in 
each case, and the plaintiffs joined in demurrer. The defects for 
which the declaration was held bad will be seen in the opinion of 
the Court. 

The arguments were in writing. 

W. Abbott, for the defendants, argued in support of the demur
rer, and cited 1 Chitty's Pl. 404; 1 Saund. 135, note 3; Bige
low v. Johnston, 13 Johns. R. 428 ; Com. Dig. Tit. Pl. C. 22, 
76; ib. Action upon st. A. 3; 25 Com. L. Rep. 318; Bartlett 
v. Crozier, 17 Johns. R. 456; Wheeler v. Willard, 14 Pick. 
489. 

Brinley argued for the plaintiffs, and cited 14 Petersdorff, 510, 
514; Commonwealth v. Ruggles, 10 Mass. R. 391 ; 3 Harrison's 
Dig. 2052, citing 3 Dow, 13, and Cowper, 391 ; 2 Y. ~ Jen,. 



JULY TERM, 1839. 379 

Penobscot v. Treat. 

196; Oliver's Precedents, 449, in note; Terry v. Foster, 1 Mass. 
R. 145; Church v. Crocker, 3 Mass. R. 21; Holland v. lJ;Jake
piece, 8 Mass. R. 423; Somerset v. Dighton, 12 .Mass. R. 385 ; 
Holbrook v. Holbrook, 1 Pick. 258; Stoughton v. Baker, 4 
lllass. R. 522; Commonwealth v. Chapin, 5 Pick. 198; Com
monwealth v. Ruggles, IO Mass. R. 391; Cottrill v. Myrick, 3 
Fairf 222; 2 East, 496; 1 Chitty's Pl. 386; 1 Black. Com. 
856 ; Douglass, 97; Bae. Ab. Stat. L; Willes, 210; 2 Wils. 
376; 4 B. ~ Ald. 242; 1 T. R. 145; 1 Stark. R. 92; 1 Ld. 
Raym. 382; 6 T. R. 776; Stephens on Pl. 174; Gould on Pl. 
461. 

BY THE CouRT. -The declaration is bad, because it does not 
state that the fish warden gave notice of " what is required to 
make such passage or sluice way sufficient and convenient," and 
of " the time in which the same shall be done," as required by the 
act of 1835, c. 194, ~ 5, entitled "an act for the preservation of 
the salmon, shad and alewive fisheries in Penobscot Bay and River, 
and their tributary waters." As was decided in County of Han
cock v. Eastern River L. F:; S. Co. ante, p. 303. 
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SIMEON TYLER vs. w ILLIAM CARLETON. 

If a deed be placed in the hands of referees, in a reference entered into by 
rule of Court, to be delivered to the grantee, in pursuance of an agreement 
of the parties annexed to the rule, on his giving to the grantor his note for 
the amount found due by the referees, and if the note be given and received, 
and the deed be delivered, and the award be contested, but accepted by the 
Court; all preliminary arrangements by the parties must be understood to be 
irrevocable while the judgment remains in force, and are not to be examined 
over again in an action for the b.nd thus conveyed, even if mistake or fraud 
in the referees can be shown. 

IN a writ of entry, the demandant to prove his title, gave in evi
dence a judgment at the July Term of this Court, 1832, in which 
he recovered against the tenant the demanded premises. Subse
quently the demandant brought an action in the Common Pleas, 
for the mesne profits of the land, which action with other matters 
was submitted to referees by rule of Court. By an agreement of 
the parties annexed to the rule, the referees were to decide, what 
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sum would be equitable and right for Carleton to pay to Tyler for 
the future support of himself and wife during life, and also the 
amount to be recovered in the action ; and that Tyler should leave 
with the chairman of the referees, a quitclaim deed from himself, 
and one from Ji)phraim Wood and Joseph Jones to Carleton of the 
same land; and authorizing the chairman to deliver the deeds to 
Carleton on his giving his note to Wood and Jones, for the amount 

of the award, or leaving with the chairman for them, in full dis
charge and satisfaction of the award. By the agreement, the par
ties waived all legal objections to the award. The deeds were ex

ecuted and delivered to the chairman of the referees. The referees 
heard the parties and awarded that Carleton should pay $851,57 
in full satisfaction of all the matters submitted for their determina
tion, including the support of Tyler and wife, and made their 
award known to the parties. Carleton at the same time made his 
note to Wood and Jones for the same amount, delivered it to the 
chairman, who delivered it to Wood and Jones, and they received 

it. The chairman then delivered the deeds to Carleton. The 
rule of Court with the award thereon was duly returned into Court. 
Tyler objected to the acceptance of the award, but after a hearing, 

it was accepted by the Court. Afterwards this suit was instituted, 

and at the trial before WESTON C. J. the counsel for the demand
ant offered to prove, that the referees had mistaken the subject 
matter submitted to them; that they had proceeded fraudulently; 
that the award was in the handwriting of the attorney of Carleton; 
and that Tyler had objected to the delivery of the deeds to Carle
ton before their delivery by the chairman. The Chief Justice was 
of opinion that the demandant was concluded by the acceptance of 
the award, and the testimony was rejected. The demandant then 
became nonsuited. If the opinion of the Court should be, that he 

was not concluded, and that the proof offered would be suf;icient 
to defeat the title of the tenant, the nonsuit was to be set aside. 

Thayer argued for the demandant, and cited Worcester v. Eaton, 
13 Mass. R. 371; Somes v. Skinner, 16 Mass. R. 348; Webster 
v. Lee, 5 Mass. R. 334; Hodges v. Hodges, 9 Mass, R. 320; 1 
Bae. Ab. 134; Jones v. Boston ]llill Cor., 4 Pick. 507; Same 
case, 6 Pick. 148; Bean v. Farnham, 6 Pick. 269. 
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C. R. Porter, for the tenant, in a written argument, contended, 

that when a report of referees has been duly accepted by the 
Court, it is equally binding on the parties as a judgment of the 

same Court between the same parties on the verdict of a jury. 

The opinion of the Court was drawn up by 

EMERY J. - It is urged, that without the deed of the demand
ant to the tenant, he could not hold the land by any award the re

ferees could have made under the submission. And there may be 

truth in the assertion. Still there are certain things occurring in 

the course of judicial proceedings, which must assume a binding 

efficacy. If parties in our courts of record of common law juris

diction, enter into special agreements with respect to their rights, 

and make them a rule of the court in submitting their controversies 

to referees, which are consummated by the award of referees, and 

accepted by the Court, preliminary arrangements, if fairly made, 
must be understood to be irrevocable, and are not to be examined 

over again, in questions which could not have arisen, but for those 
antecedent steps, taken voluntarily by the parties, preparatory to 
the Court's lending its authority to accomplish their wishes. Thtn, 
doubtless the expectation was confidently indulged, that the con
troversy would be rightly settled by the tribunal of their own choos

mg. Mere disappointment in the result is not a ground for revo
cation. On the same principle, in cases of usurious contracts, if a 
mortgage be given as collateral security for the payment of it, upon 

which a judgment has been recovered, the mortgagor cannot, in an 

action upon the mortgage, avoid his deed on the ground of usury. 

Thacher SJ- al. v. Gammon, 12 ~Uass. R. 268. 

And where a deed was deposited by the grantor with W, as an 
escrow, to be delivered to the grantee, on his producing a mortgage 

executed and recorded, and a certificate of the register of there be

ing no other incumbrance on record, and W, on receiving the mort

gage and certificate of registry, by the register, &c. delivered the 

deed to the grantee, and the mortgage to the grantor; it was held 
that the condition was performed, and the deed well delivered to 
the grantee, and that it related back, so as to give effect to an in

termediate conveyance by the grantee to C, although the register 

made a mistake in the registry of the mortgage, as to the amount 
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of the debt, expressing it to be 300 instead of 3000 dollars. Beek
man v. Frost, 18 Johns. R. 544. 

The case of Porter v. Cole, 4 Green[. 20, contains a construc

tion of this Court on facts somewhat analogous to those now under 

consideration. There the deed from Cole was left with the referees, 

on the express condition only, that it should be delivered to Por
ter, if the report of the referees was accepted, and became a set

tlement of all demands between them. But on Porter's objection 

it was set aside. However, prior to its rejection, one of the referees 

delivered said deed to said Porter, in the presence of said Cole. 

And the Court say, " It was evident that the above condition was 

annexed for Cole's benefit, and therefore he might, at his pleasure, 

waive it, and assent to the delivery of the deed before performance 

of the condition. And upon such delivery, it would at once be

come the deed of Cole." In the present case, the award of the 

referees states that the conditions required by the terms of the rule 

of reference and the agreement thereto, preliminary to a hearing, 

having Leen fully complied with, they proceeded to award the sum 

to be paid by Carleton, made it known to the said Carleton, Tyler, 
Wood, and Jones. The note was given by Carleton as agreed, 

and the deed delivered to Carleton, by the chairman, and by Carle

ton received. 
Whatever might be said of an award, simply, which is now 

viewed with great liberality, as the decision of judges of the par

ties' own choosing, it acquires additional solemnity and importance 
when it is returned to a Court of competent jurisdiction, and is 
there contested by the parties, and afterwards by the Court accept

ed. It then becomes rem judicatam, and has all the conclusive 

character of other judgments. It must be held conclusive upon the 

parties, and is only to be affected by a review or writ of error. In 
the collateral way proposed, it is not to be vacated. It would be 

substantially an attempt to try over again, collaterally, a subject 

which has already been decided. And this is a much stronger case 

than that in Homes Sf al. v. Avery, 12 Mass. R. 134, where 

neither the submission or award were in writing. That was an ac

tion for money had and received, to recover back the money paid 
upon an award. The Chief Justice, delivering the opinion of the 

Court, on the directions given at the trial, on the conclusive char-
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acter of the award, " did observe, that if the plaintiff could prove, 
that evidence was fraudulently concealed, or that the arbitrators 
were imposed upon by any false statements of the defendant, the 
case might be different." But we view the present case as standing 

upon different ground. And if litigation is to be terminated, we 
ought to consider that the conclusion should come by the judg

ments of our Courts of law, when all the objections against the 

acceptance of the report were open to the present plaintiff, and by 
that court were deemed inadequate to defeat the award. That 
very inquiry involved the whole of the present proposition, (see 
Gardner v. Buckbee, 3 Cowen, 120,) for it would be absurd to 

ratify the award, and compel Carleton to pay his notes, without 
having the benefit of the conveyance, which was by the agreement 
of the parties made the condition of entering into the reference. 

We conceive that agreeably to decided cases, on questions of 
this description, the nonsuit should be confirmed. 

Inhabitants of CAMDEN vs. Inhabitants of LINCOLN

VILLE. 

Where one town furnishes supplies to a pauper having a legal settlement in 
another town, the cause of action accrues at the time of the delivery of the 
notice that the expenses had been thus incurred, and the statute limitation 
of two years within which the action must be commenced begins at that 
time. 

AssuMPSJT for relief furnished to one Samuel Cale!, alleged to 
have had at the time a settlement in Lincolnville. Notice was 

given by the plaintiffs to the defendants, Nov. 20, 1833. Tqe re

lief was furnished from Oct. 19 to Nov. 30, 1833. And the suit 
was commenced Nov. 4, 1835. The general issue only was 
pleaded. The verdict was for the plaintiffs for the whole amount; 
and it was agreed, that if the Court should be of opinion that any 
part of the sum was legally barred by the limitation of two years, 
the verdict should be amended by deducting the amount so barred. 
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W. G. Crosby, for the defendants, contended, tha_t the plaintiffs 

could not recover any thing where the cause of action had accrued 

more than two years before the bringing of the suit, and that the 

cause of action did accrue to the plaintiffs whenever and so often 

as supplies were furnished. Nothing can be recovered before Nov. 
4, 1833, and the verdict should be amended accordingly. Stat. 
1821, c. 122, sec. 11; Sudbury v. East Sudbury, 12 Pick. 1 ; 
Readfield v. Dresden, 12 Mass. R. 317; Needham v. Newton, 
ib. 452; Harwich v. Hallowell, 14 1llass. R. 184. 

Thayer, for the plaintiffs, argued, that the mere furnishing of the 

supplies, gives no cause of action, unless notice is given within two 
months. That the cause of action accrues at the time the notice 

is delivered, and the limitation of two years then begins to run, 

was expressly decided in a much later case than the last, cited on 

the other side, and in some degree conflicting with it. Uxbridge v. 
Seekonk, 10 Pick. 150. The same principle has been decided 
at an earlier day in our own Court, in Belmont v. Pittston, 3 
Greenl. 453, where it was determined that no action could be 

commenced until after two months from the time of giving the no

tice. 

The opinion of the Court was prepared by 

WESTON C. J. -In Read.field v. Dresden, 12 Mass. R. 317, 
and in Harwich v. Hallowell, 14 .ll1ass. R. 184, it was the opinion 
of the Court, that one town could not recover of another, expenses 

for the support of a pauper, having his settlement in the defendant 

town, which had been incurred more than two years, next before 
the bringing of the action. The limitation in the statute, both of 

Massachusetts and Maine, is two years, after the cause of action 

has accrued. But in Uxbridge v. Seekonk, l 0 Pick. 150, it was 

held, that the two years began to run from the delivery of the 

notice. 
In this State however, it has been decided expressly, that no ac

tion can be maintained by one town against another, for the sup

port of a pauper, until after the lapse of two months from notice 

given. Belmont v. Pittston, 3 Greenl. 453. Upon this construc

tion, it may be contended, that the liability of a town to refund 
such an expenditure might be extended indefinitely, by delaying to 

VoL. 1v. 40 
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give the notice required by the statute. And such might be the 
result, but for another limitation in the same statute, which pre

cludes a recovery for any expense incurred, more than three months 

before notice given. The statute clearly gives two years, within 

which to bring an action, from the time it accrues. This action 

was brought two months and an half before the expiration of the 

two years, commencing two months after notice, and as all the ex

pense claimed, was incurred within three months next before notice, 

no part of it is in our judgment barred by the statute. 
Judgment on the eerdict. 

JoHN WARE vs. CHRISTOPHER B. AsH ~ al. 

The stat. 1835, c. 195, for the relief of poor debtors, provides that the debtor 
shall cite the creditor to appear before the Justices at the time he submits 
himself to examination and takes the oath, but points out no mode in which 
it shall be done. 

,vhere the statute points out no mode by which the debtor shall notify the 
creditor of the time and place of his submitting himself to examination and 

taking the oath, and a citation is issued from a magistrate on tl,e application 
of tl,e debtor only and duly i;erved on the creditor, and the notice is adjudg
ed by the Justices who administered the oath to have been given according 
to law, such notice is sufficient. 

AT the trial, before WESTON C. J. a nonsuit was entered by 

consent; and if the opinion of the Court should be, that the ac

tion could be maintained, the nonsuit was to be set aside, and the 

action stand for trial. The facts in the case appear in the opinion 
of the Court. 

The case was submitted without argument, by Hutchinson, fol' 
the plaintiff, merely citing Knight v. Norton, 15 .,!Uaine R. 337 ; 
and by Rogers, for the defendants. 

The opinion of tho Court was by 

WEST ON C. J. -The bond in suit in this case, was g1 ven m 

virtue of the statute of 1835, c. 195, '§, 8. It does not therefore 



JULY TERM, 1839. 387 

Ware v. Ash. 

fall within the principle of the case of Knight v. Norton 8; al. 15 

Maine R. 337, which was based upon the subsequent statute of 
1836, c. 245. The statute of 1835, ~ 8, pointed out no mode, 
by which the creditor was to be cited. It was one of the condi
tions of the bond, that the debtor was to cite the creditor. He did 
this, by availing himself of the sanction and authority of a Justice 
of the Peace. As the time and place, when and v1here the credi

tor was to appear, and the object of the citation, is stated with pre

cision, we are of opinion, that in the absence of any prescribed 
statutory mode, it ought to be held sufficient ; more especially as 

the Justices, who had jurisdiction of the subject matter, so regard

ed it. And this alone is decisive of the sufficiency of the notice. 
Agry v. Betts, 3 Fai1f. 415. 

In the citation, Cornville, the residence of the creditor, is erro
neously stated to be in the county of Penobscot, instead of the 

county of Somerset; but it was served upon the creditor in person, 
by a deputy sheriff of Somerset. The Justices find and certify, 
that he was notified according to law. He was fully apprised of 

the time, place and purpose, set forth in the citation. It does not 

appear to us, that the error therein in regard to the county, can or 

ought to have the effect to vitiate the proceedings. From the cer
tificate of the Justices, it appears that the poor debtors' oath was 
duly administered to the principal defendant. 

Nonsuit confirmed. 
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SAMUEL DUNCAN vs. GILMORE SYLVESTER. 

A tenant in common cannot enforce partition of a part of the common tene
ment by metes and bounds. 

Thus if two tenants in common make a parol partition of the land held by 
them in common by metes and bounds, and each afterwards convey by deed 
of warranty to a third person, the land assigned to him by parol, and pos

se~sion continues in accordance with the parol partition, but for a period less 

than twenty years, such parol partition may be avoided by one of the origi
nal co-tenants; but he cannot maintain a process to have partition only of 

the moiety assigned to his co-t,rnant by tho parol partition, and must include 
in his petition the whole of the tract originally owned in common. 

Tms was a petition for partition, \Vherein the petitioner claimed 

an undivided moiety of the land described in the petition, by virtue 
of a conveyance to him by Almer Knight, by deed dated July 19, 

1819, conveying to him an undivided moiety of a tract of land 

of which the premises are part. The respondent denied the seizin 

of the petitioner. 

At the trial, before ·wEsTON C. J. the respondent offered to prove, 
that one George Knight was tenant in common with the petitioner 

by virtue of a conveyance to him by the same Abner Knight, by 
a deed of warranty to him, dated July 18, 1817, of the other un
divided half of the whole tract of land; that before July 18, 1823, 
George Knight and the petitioner made a division of the tract by 

metes and bounds, causing the land to Le surveyed, but the divis
ion was merely by parol, no deeds being exchanged; that from the 

time of the division the petitioner and those claiming under him, 

and said George Knight and those claiming under him, have seve

rally inclosed, occupied and improved the portion so set off to them 

respectively; that after the parol division, on July 18, 1823, the 

petitioner conveyed by deed of warranty to Jones Shaw, by metes 

and bounds, that portion of the land assigned to him Ly the survey 

and the parol partition as his half; that George Knight by his deed 

of warranty, June 20, 1833, conveyed to the respondent, by metes 
and bounds, that portion of the land which was so set off to him 

as his half, the last described tract being that of which partition is 
claimed in this process; and that since the conveyance by George 
Knight to the respondent, he had occupied the same openly, ex-
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elusively, and adversely to the petitioner and all others. A default 

was entered by consent, which was to be taken off, if in the opin

ion of the Court, the evidence offered by the respondent would be 

sufficient to disprove the title of the petitioner, and the case stand 

for trial; otherwise judgment was to be rendered thereon. 

Alden 8f W. G. Crosby, for the respondent, contended: -

1. A conveyance by one tenant in common of a part of the 

common property by metes and bounds, is void as to his co-tenants. 

Varnum v. Abbott, 12 Mass. R. 471; Coggswell v. Reed, 3 
Fairf 198. The conveyance therefore by the petitioner to Shaw 
was void as to the respondent. A tenant in common cannot en

force partition of a part of the common tenement by metes and 

bounds. Miller v. Miller, 13 Pick. 236 ; 1 Co. Lit. 250; 3 Co. 
Lit. (H. 8f Butler's Ed.) 250, notes, 23, 24. As between peti

tioner and his grantee, he would be estopped by his deed, but not 

as between him and other persons. Bartlett v. Harlow, 12 Mass. 
R. 348. 

2. The deed to the respondent is also void as to the petitioner; 

and by filing this petition, he has elected so to consider it. If void, 

it conveyed nothing to the respondent, and of course he cannot be 

considered as tenant in common, and the process does not lie against 

him. Com. Dig. Pleader, 3 F 1. 
3. The petitioner must adopt one of two courses. He must 

consider the conveyances valid, and thereby recognize the title of 

the respondent ; or void, and thereby deny that the defendant is 

tenant in common with him. But if such division by parol is made, 

and is subsequently recognized and ratified by the parties by their 

several conveyances of the parcels set off to them in severalty, 

such division and conveyances do operate a severance. 

4. A petition is in the nature of a real action, and like other 

real actions, the question in issue is one of legal title. Blanchard 
v. Brooks, 12 Pick. 47. A petition for partition lies only for one 

who is actually seized of the premises. 7 Mass. R. 475; 14 

ltlass. R. 434 ; 7 Wheat. 120; 1 Mass. R. 323 ; 10 Mass. R. 
464; 15 Mass. R. 439; 8 Pick. 376; 13 Pick. 145; 1 Pick. 
114; 1 Cowper, 217; 1 Greenl. 89; 5 .il1ass. R. 344 ; Angel on 
Lim. 96; 13 Johns. R. 406. 
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Thayer, for the petitioner. Since the statute of frauds, partition 

by parol is void. 5 .Mass. R. 233; 13 ./Jlass. R. 418; 7 Mass. 

R. 475; 14 Mass. R. Ll35. The petitioner has never been dis

seized. The parol division was merely a license to the other party 

to bold in ~everalty. That is revoked by filing this petition. 14 

Jl1ass. R. 403; 13 Mass. R. 418; ib. 435. Partition may be 

had by tenant for years against one in possession who holds in fee. 

15 Jl,Jass. R. 155; 17 11fass. R. 282. A tenant in common in 

possession, holds according to his title. 8 Pick. 377. Although 

the grantee of a part of the common tract, cannot enforce a parti

tion, still the original co-tenant may elect to consider the grantee of 

a part as tenant of the freehold. 13 Mass. R. 57; 12 Mass. R. 
474. The conveyance by one tenant in common of his share in 

a specific portion of the land is not absolutely void, but only as 

against a co-tenant. 12 Mass. R. 474. The only objection is from 

the injury he might do his co-tenant. 17 Mass. R. 282; 13 Mass. 

R. 57; 8 Wheat. I. The petitioner therefore may well have par

tition made of this tract. 

The opinion of the Court was drawn up by 

·w ESTON C. J. - Assuming, for the purpose of determining its 

legal bearing, that the testimony offered by the respondent had 

been received, it appears that in July, 1819, one George Knight 
and the petitioner were tenants in common of a tract of land, of 
which the part described in the petition was understood to consti

tute one half. In July, 1823, Knight and the petitioner caused 

the whole to be surveyed, and thereupon made a parol partition of 

the same by metes and bounds, in pursuance of which the parties 

and those claiming under them, have since occupied in severalty. 

In the same month of July, the petitioner conveyed, by a deed of 

warranty, the part assigned to him, to Jones Shaw, by metes and 

bounds. And in June, 1833, Knight also conveyed, by deed of 

warranty, the part assigned to him, by metes and bounds, to the 

respondent. 

Neither the parol division, nor the subsequent corresponding oc

cupation, nor the conveyance by each of the purparty assigned to 

him, operated as an effectual legal partition. Knight and the pe
titioner were seized per mi et per tout, and neither could invest the 
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other with a separate title to a portion of the tract, without the 

formality of a deed. Each therefore may avoid the conveyance of 
the other, so that it may not interpose an obstacle to a just and 

equal partition. The tenancy in common, embracing the whole 

tract, neither can, by his own act, exclude the other from any part 
of it. The petitioner has elected to avoid these proceedings, as far 

as he can do so, and he now claims partition of that, which he had 

assigned by parol to his co-tenant. 

The statute authorizes partition to be made between those who 

are interested in the estate, and requires that all persons so interest

ed should be notified. Knight has the same interest in the part, 

which the petitioner conveyed to Shaw, as the petitioner has in the 

part co111,eyed by Knight to the respondent ; and both Shaw and 

the respondent are interested in that part of the estate, which may 

finally enure to them, by force of the estoppel, arising from the 

deeds to them respectively. Varnum v. Abb()tt S;- als. 12 Mass. 
R. 474. The respondent therefore having an interest in the land, 

and being privy in estate with Knight, has the same right to require 

that in the partition, the conveyance made by the petitioner should 

be disregarded, as the petitioner has to insist, that the conveyance 

made by Knight should be disregarded. The result is, that to 
make the partition legal and effectual, it should be made of the 
whole tract. And this is the reason why conveyances made by 

one co-tenant of a part in severalty, or of his interest in a part, 

may be avoided by the other co-tenants, when they take measures 
to effect partition at law. It is a violation of this principle, to at
tempt to do it piecemeal. If two are tenants in common of an 

hundred acres of land, eligible for the scite of a village, and each 

sells in severalty a few small house lots, constituting but a small pro

portion of what each is entitled to, it would be most inconvenient to 

sustain a separate petition for partition of each of these small lots. 

In such case the co-tenant, who petitions, should describe and aver 
his interest in the whole tract, and it would then be easy, as it 

would be most equitable and just for the commissioners to make 

partition in such a way, as to quiet the several grantees of each. 

In 1'\lliller v. ~Miller &,r al., 13 Pick. 237, it was decided by the 

Court, "as a well settled rule of law, that a tenant in common 

cannot enforce partition of a part of the common tenement, by 
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metes and bounds." And we are of opinion, that the default must 

be taken off; and if the petitioner would maintain his process, he 

must so amend, as to include the whole tract. And if upon the 

appointment of the commissioners, they should find the former par

tition just and equal, as there is much reason to believe they will, 

they will make it in the same manner; the effect of which will be 

to vest the title in the respective grantees in severalty, by estoppel. 
And in this mode, the attempt of the petitioner, after having en

joyed and actually sold one half of the land, to get away a part of 

the residue may, and should be defeated. 

WILLIAM CARLETON vs. SIMEON TYLER ~ al. 

Where three convey lands in the same deed, covenanting to warrant and de
fend the premises against the lawful claims and demands of all persons 
claiming by, through, or under them, they are all liable on the covenant, if 
a legal claim under one of the three existed at the time. 

THIS was an action of covenant broken, against Simeon Tyler, 
Ephraim Wood and Joseph Jones, wherein the plaintiff alleged, 
that the defendants, by their deed dated Oct. I, 1833, conveyed 

all their right, title and interest in and to certain real estate in Cam
den, particularly described, and in the same deed, covenanted 

among other things, " that they would warrant and forever defend 

the premises, so conveyed as aforesaid, to him the said William 
Carleton, his heirs and assigns forever, against the lawful claims 

and demands of all persons claiming by, through, or under them, 
the said defendants." The breach alleged was, that Tyler, one of 

the defendants, by his deed dated September 22, 1810, had con

veyed to one Reed, in fee simple, a certain parcel of land, particu

larly described, being part of the premises embraced in the deed 

from the defendants to the plaintiff; that said Reed had de
ceased, and that his widow, since the making of the deed from the 

defendants to the plaintiff, had recovered judgment for her dower in 
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the premises last described, by virtue of that conveyance; ihat the 

same was lawfully assigned to her, and that she had entered into 

the possession thereof. Wood and Jones had oyer of the deed from 

the defendants to the plaintiff, and then demurred to the declara

tion, and assigned the following cause. Because said deed to said 

Reed is not, and is not alleged to be, signed or executed by said 

Wood or said Jones, or that the widow of said Reed ever claimed 

title under said Wood or Jones. 

C. R. Porter, for the defendants. 

Thayer, for the plaintiff, cited Worcester v. Eaton, 13 Mass. R. 
371 ; Somes v. Skinner, 16 Mass. R. 348; Webster v. Lee, 5 
ft-lass. R. 334 ; Hodges v. Hodges, 9 Mass. R. 320; 1 Bae. 
Ab. 134; Jones v. Boston Mill Corp. 4 Pick. 507; Bean v. 

Farnam, 6 Pick. 269. 

After advisement, the opinion of the Court was drawn up by 

WESTON C. J. -The terms, " through or under us," used in 

the covenant, are broad enough to embrace all lawful claims, deriv

ed from the covenantors, collectively or severally. The covenant 

was joint; and we must regard it as too narrow a construction to 

hold, that each might have conveyed separately without a breach. 

We have hesitated, whether the covenant might not be taken dis
tributively, so as to hold each severally liable, upon his own sepa

rate conveyance; but the language, expressive of a joint covenant, 

is too strong to justify the Court in withholding from the grantee a 

remedy against all, upon any breach, within the range of the cove

nant. It was made joint for his protection, and as such must be 

enforced. The case is not so clear as could have been desired ; 

and we have been referred to no precedents, which can contribute 

much to its elucidation. If the defendants are held beyond what 

they intended or expected, they should have explained themselves. 

In the absence of any better or more satisfactory rule of construc

tion, the law requires, that the terms they use should be taken most 

strongly against them. 
Declaration adjudged good. 

VoL. 1v. 50 
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SAMUEL A. WHITNEY vs. MosEs STEARNS, 

An admission in a contract in writing, that it was made for a valuable conside
ration, is prima facie evidence of a sufficient consideration for such contract. 

If one give a written promise to be responsible for the amount the promisee 
may recover in a suit then pending against a third person, and judgment is 
recovered in that suit, the body of the debtor arrested on the execution, and 
lie gives the poor debtor's bond, which is forfeited, and a suit is brought 
thereon but no satisfaction obtained; this furnishes no defence to an action 
on the promise in writing. 

AssuMPSIT for rent, and also on an obligation in the following 
form. "Lincolnville, Feb. 16, 1837. For a valuable considera
tion, I promise Samuel A. Whitney, to be responsible to him for 

whatever sum he may recover of Ezekiel Stearns, before David 
Alden, Jr., John Young, 2d. and David ~!UcKoy, referees, to 
whom is referred a demand made by the said Whitney against the 
said Ezekiel Stearns and ]}loses Stearns." This was signed 
by the defendant. This action was commenced on May 27, 1837, 

and on the sixth of the same May, the plaintiff caused Ezekiel 
Stearns to be arrested on an execution issued on a judgment on 
the award of the referees, who on the same day gave a bond, pur
suant to the provisions in the acts for the relief of poor debtors, to 
procure his release from arrest. The said Ezekiel failed to comply 
with the conditions of this bond and it became forfeited, and Nov. 
24, 1837, Whitney commenced an action thereon, which is still 
pending. At the trial of the present action before WESTON C. J. 
the plaintiff offered no evidence of any consideration to support 
the agreement other than the instrument itself. 

The defendant's counsel objected, " I. That the instrument de
clared on, being a collateral undertaking to answer for the debt or 
default of another, it was incumbent on the plaintiff to prove a 

sufficient consideration ; and that the instrument itself, not import

ing a consideration like negotiable paper, the mere words, " for a 
valuable consideration," were not sufficient to prove the fact. 2. 
That the plaintiff having received a bond as security for the origi
nal debt, and the condition of that bond being forfeited and having 
become absolute, the above instrument beinrr of an inferior nature 

0 

to the one under seal, was merged in the bond ; and that the plain-
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tiff having accepted of said security by bringing an action upon it, 
the original debt was also merged in that security, and by necessary 
consequence, the present instrument, which was only collateral to 
the original debt." 

The Chief Justice left the question of consideration to the jury, 
stating to them, that the admission by the defendant in the contract 
that it was made for a valuable consideration, was evidence of that 

fact to be submitted to their consideration. The second objection 
taken was overruled, and the jury were instructed, that the collate
ral remedy pursued by the plaintiff on the bond, would not defeat 
his action on the contract, he not having obtained satisfaction upon 
the bond. The verdict for the plaintiff was to be amended by de
ducting the amount found on account of the contract, if in the 
opinion of the Court, the jury were not properly instructed upon 
either point taken by the counsel for the defendant. 

F. Allen and W. H. Codman, for the defendant, argued in sup
port of the propositions contended for at the trial. On the first 
point, they cited Ten Eyck v. Vanderpool, 8 Johns. R. 120; 
Schoonmaker v. Roosa, 17 Johns. R. 301; Hunt v. Adams, 5 
Mass. R. 358; Ulen v. Kittredge, 7 Mass. R. 233; Lent v. 
Padelford, 10 Mass. R. 230; Packard v. Richardson, 17 1Uass. 
R. 122. The whole evidence was on the face of the paper, and 
it was a mere question of law, and should have been decided by 
the Court, and not left to the jury. 

W. G. Crosby, for the plaintiff, argued, that it was for the jury 
to determine whether there was a sufficient consideration for the 
promise ; that it was a mere matter of evidence ; and that here 
was the best of evidence, the admission of the defendant in writ
ing. The testimony of a witness, that he had heard the defendant 
admit that there was a consideration, would have been competent 
evidence for the jury, and still more clearly is his written admission. 
The promise here was prospective, to pay the debt of another, 
which might, or might not exist, and was not a collateral but an 
original undertaking. Perley v. Spring, 12 Mass. R. 297. If 
the change of security had taken place between the parties, there 
might have been some color for contending, that one security was 

merged in the other, but the merger does not extend to change of 
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security against a stranger. But here there was no forfeiture of the 

bond at the time this suit was commenced. 5 Mass. R. 11 ; 6 

T. R. 176; 10 Mass. R. 83; 3 East, 258; Chitty on Contracts, 
294. 

The opinion of the Court was drawn up by 

EMERY J. - There appears to be some singularity in the word
ing of the writing called the obligation, dated Feb. 16, 1837, con

trasted with the statement of the evidence in relation to the trial. 

According to our copy, the engagement is to be responsible to the 

plaintiff for what he " may recover of Ezekiel Stearns before 

referees, to whom is referred a demand made by the plaintiff 

against said Ezekiel Stearns and Moses Stearns." Why the stip

ulation should be adopted in that form, uniess Moses assumed the 

relation of a co-defendant with Ezekiel for his benefit, or surety 

for him in the reference, is not easy to discover. Be that as it may, 

what we have now to settle, is the correctness or incorrectness of 

the Judge's instructions. The question of consideration was left 

to the jury on the statement to them, that the admission by the de
fendant in the contract, that it was made for a valuable considera

tion, was evidence of that fact to be submitted to their considera

tion. 

Generally, in an action upon a simple contract the plaintiff must 

allege and prove a consideration. The consideration of an agree

ment, or even a negotiable bill or note, may be inquired into be

tween the immediate parties; as between the drawer and acceptor 

of a bill, maker and payee of a note, or between an indorser and 

his immediate indorsee. Valuable considerations may arise by 

benefit to the party promising, or to another at the promiser's re

quest, or by the promisee's sustaining loss or inconvenience, or be

coming liable to charge or obligation at the request of the promiser, 

though he derive no advantage from it. But a promise to indem

nify a plaintiff against the costs of an action for publishing a libel 

against a third person, at the defendant's solicitation, would be 
void. Shackell v. Rosier, 2 Bing. N. C. 634, in 29 Eng. Com. 
Law Rep. 438. 

It is said, that it is not essential that the consideration should be 

adequate in point of actual value, that it is sufficient that a slicrht 
0 



JULY T:E:RM, 1839. 397 

Whitney v. Stearns. 

benefit be conferred by the plaintiff on the defendant, or at his re
quest on a third person at law ; and that mere folly and weakness, 

or want of judgment, will not defeat a contract even in equity, 

when the folly is not so extremely gross, as that, with other facts in 

corroboration, does not establish a case for relief, on the ground of 

fraud. How then is the validity of the contract, upon this requi

site, to be exhibited? It is not to be supposed, that a contract has 
not any effect on an admission against a party, because it is not 
under seal. So far from this, an admi~sion, in such a contract, is 

strong presumptive evidence against the party, though it is not con

clusive. For the person sought to be charged is not absolutely 

concluded from shewing the real truth. Chitty on Contracts, 5. 

A cent or a pepper corn, in legal estimation, would constitute a 

valuable consideration. Where then was the incorrectness of the 
direction to the jury on this point? We perceive none. If a man 

will deliberately confess that he has received a valuable considera

tion for his promise, the burthen ought surely to rest on him to 
shew that he was under a mistake. Should he fail of doing so, the 
consideration is proved. Could a jury hesitate in awarding a ver

dict against him, were he to appear before them, and avow, that he 

had received a valuable consideration for entering into the contract 

they were to deliberate upon? 
The second instruction was, that the collateral remedy pursued 

by the plaintiff on the bond would not defeat his action on the 
contract, he not having obtained satisfaction on the bond. The 
bond spoken of was voluntarily given by Ezekiel Stearns, without 
consent or agreement of the plaintiff, and which the plaintiff could 
not prevent. Its operation was to postpone the redress of the 
plaintiff. But we cannot hold, that the commencing of an action 
upon it, vacated other collateral security, which the plaintiff pos

sessed, unless payment was obtained. There was no express stip
ulation in the bond that the remedy by action or any other collate

ral security should not be adopted. Emes v. Widdowson, 4 C. ~· 
P. 151. 

The bond was not accepted in satisfaction of the collateral se
curity by the plaintiff. 

Judgment must therefore be rendered on the verdict without de
duction. 
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CALEB WHITING vs. JACOB TRAFTON. 

Since the stat. 1835, c. 195, for the relief of poor debtors, the body of a debtor 
cannot be legally arrested on a writ declaring on a contract, unless the cred
itor, or his agent or attorney, first make oath that he has reason to believe 
and does believe, that the debtor " is about to depart and establish his resi
dence beyond the lirnits of this State, with property or means exceeding the 
amount required for his own immediate support." 

And if the affidavit do not state, that the debtor "was about to depart and 
establish his residence beyond the limits of this State," and the officer hav
ing such writ, return thereon, that he has arrested the body of the debtor, 

and that he gave bail, and afterwards refused to deliver up any bail bond to 
the creditor on demand, or to return it to the clerk's office, no action can be 
maintained by the creditor against the officer for that cause. 

Tms was an action against the defendant, as Sheriff of the 
county, for an alleged misfeazance of his deputy, Nathan Ileywood. 
The important facts in the .case are found in the opinion of the 

Court. The affidavits on the writ against Little.field were as fol
lows. "State of New-Hampshire. Rockingham, ss. :A-larch 15, 
1836. Then personally appeared Caleb Whiting, the creditor 
within named, and made oath, that the amount or principal part of 
the debt claimed by him, the said Whiting, creditor as aforesaid, is 
actually due and unpaid, and that he has sufficient reason to be
lieve and doth believe, that the debtor within named is about to 
change his residence and abscond beyond the limits of the State, 
with property or means exceeding the amount required for his im
mediate support." "State of Maine. Waldo, ss. March 17, 
1836. Then personally appeared A. B. attorney to the creditor 
within named, and made oath that the demand or the principal part 

thereof, within named, is due, and that he has reason to believe 
and does believe, that the said Little.field is about to depart and 

take with him property or means exceeding the amount required for 

his immediate support." 

Alden and Crosby, for the plaintiff, cited and relied upon Sim
mons v. Bradford, 15 Mass. R. 82; Eaton v. Ogier, 2 Greenl. 
46; stat. 1835, c. 195. The oath in this State is sufficient to au

thorize the arrest, and that in New-Hampshire cannot lessen its 
force. 
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W. Kelley, for the defendant, argued, that the deputy stood only 
in the place of the bail ; that the statute authorizing the arrest of 
the body must be complied with before a lawful arrest can take place; 
that each of the oaths is wholly defective; and that the action can

not be maintained. If the action can be supported, as no suit could 
be maintained on the bail bond, the damages will be but nominal. 

The opinion of the Court was drawn up by 

EMERY J. -This is a suit against the defendant as Sheriff of 

this county, because, as is alleged, Nathan Heywood, a deputy 
of the defendant, on a writ of attachment in favor of the plaintiff, 

against one Horace P. Littlefield, on the 21st of March, 1836, 

returned that he had arrested the body of said Littlefield, and that 

he gave bail, and the plaintiff having obtained judgment in his suit 
against Littlefield, took out execution, and delivered it to Heywood 
on the 11th of May, 1837, for service, who returned it unsatisfied 

for want of property belonging to Littlefield to be found in his 
precinct, and without arresting Littlefield, he not being found within 
his precinct, and the plaintiff on the 1st of June, 1837, demanded 
of said Heywood the bail bond given by said Littlefield, but Hey
wood refused to deliver it to the plaintiff, or return it to the clerk's 

office. The plaintiff relies upon the case of Simmons v. Brad
ford, 15 Mass. R. 82, for sustaining his action. It was decided in 
1818. The Court there, speaking by Justice Jackson, say, "when 
the officer returned that he had taken bail, which he knew was not 
literally true, he must be understood as intending that he would 
himself be the bail or surety for the defendant. He stipulated in 
effect with the plaintiff that the latter should have all the advant
age and security which he would have derived from bail regularly 
and lawfully taken." And evidence of the poverty of the original 
defendant debtor, offered in mitigation of damages, was holden to 

be inadmissible. 
Previous to the stat. c. 520, passed March 31, 1831, for the ab

olition of imprisonment of honest debtors for debt, all persons were 

liable to arrest, though not at all times. The stat. c. 195, for the 

relief of poor debtors, passed March 24, 1835, repealing all other 

acts and parts of acts inconsistent with the provisions of this act, 

in the third section enacted, " that any person may be arrested on 
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mesne process on any contract, bond, specialty, or judgment men
tioned in the second section of this act, and held to bail or commit
ted to prison, when he is about to depart and establish his residence 

beyond the limits of this State, with property or means exceeding 
the amount required for his own immediate support ; provided any 
creditor, his agent or attorney, shall make oath or affirmation, be

fore a Justice of the Peace, to be certified by such Justice on such 
process, that he has reason to believe and does believe, that such 

debtor is about to depart, and take with him property or means as 

aforesaid, and that the demand in the writ is, or the principal part 

thereof, due him." 
The design of this statute was not only to afford prima facie 

evidence that a debt was due to the plaintiff from the defendant, 

but also to prevent unreasonable detentions of the person by arrest, 
when there were no good grounds for believing that an intention 
existed on the part of the debtor, to withdraw himself and his pro
perty from the jurisdiction of the State, by establishing his residence 

beyond its limits. It certainly did not mean to give encourage

ment to capricious arrests, when a person was preparing for a mere 
journey for a short time, with the intention of returning and main
taining his residence in the State, and to be amenable to the first 
execution, when it should be recovered against him. As a check, 
it was deemed requisite, that nothing less solemn than the oath of 
a creditor, his agent or attorney, who it is supposed may be in the 
exercise of some information as to the merits of the demand, and 
of vigilance as to the movements of the principal debtor, shall au
thorize an officer to arrest and hold a debtor to bail on mesne pro

cess. It is a measure against the liberty of the citizen. And the 

preparatory steps must contain a full and clear compliance with the 
preliminary requirements of the statute. The oath taken in New
Hampshire, we cannot consider as a compliance with the requisi

tion of the statute, because it speaks in that State, in the county of 

Rockingham, that the party believes, " that the debtor within 
named, is about to change his residence and abscond beyond the 
limits of the State," not saying the State of Maine. It was the 
language prescribed for the affidavit to be taken by virtue of the 
stat. c. 5~0, passed March 31, 1831, which was repealed so far as 

inconsistent with the stat. c. 195. This last act has made a change 
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in the phraseology on this subject. We cannot take any thing by 
intendment, or supply deficiencies in a matter which the legislature 
deemed material. Supposing it was taken with a view to be 
used in this State, it ought to contain all those requisites that are 
essential in an affidavit made in this State, to hold to bail. Norton 

v. Danvers, 7 T. R. 371, in note; Omealy v. Newell, 8 East, 364. 
It would seem that there was a consciousness of defect in this 

matter in the breast of the agent. The oath in New-Hampshire 

was certified to be taken on the 15th day of March, 1836. And 
on the 17th day of March, 1836, the certificate of the Justice of 

the Peace in our county of Waldo, was superadded, as to the oath 
of the attorney of the creditor. This certificate is totally defective 
in omitting the very essential words, " establish his residence be

yond the limits of the State." It is by no means a compliance 
with the law. The words, "as aforesaid," in the proviso in the 
third section, decidedly indicate that it is necessary to allege in the 
oath the fact of the good reason to Lelieve, and the belief that tho 
person to be arrested is about to depart and establish his residence 
beyond the limits of the State, with property or means exceeding 
the amount required for his own immediate support, as well as that 
the demand in the writ is, or the principal part thereof due him. 

In some of the highest Courts of the country from which our 
ancestors came, the practice is invariably to reject as inadmissible 
supplemental or explanatory depositions, to rectify an omission, or 
to explain an ambiguity in the original affidavit of debt. And the 
rule is founded partly on the ground that if supplemental affidavits 
were received, the original would be drawn with carelessness, and 
lead to the practice of arresting parties on vague and ambiguous 
documents. Jacks v. Pemberton Sf al. 5 T. B. 532; Mallary 4· 
als. assignees, v. Buckhtz, 2 M. ~- S. 513. 

In one of the tribunals in that country, where the affidavit to 
hold to bail is defective, the Court of Common Pleas would for• 
merly exercise its discretion in receiving or rejecting supplemental 
and explanatory affidavits, and has not, in every instance, as in the 
Court of King's Bench and Exchequer, interdicted the admission 
of these auxiliary documents. It is deemed an indulgence to be re
ceived only to supply something which is ambiguous on the face of 
the original instrument, which the Court, ft'Jr its own satisfaction 

VOL, IV. 51 
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is desirous of having explained. Green v. Redshaw, I Bos. Sj
Pul. 227; Garnham, ex'rx, v. Hammond, 2 Bos. 8j- Pul. 298, 

and cases there cited. 
Now, it is said, that by a general rule of all the Courts there, 

no supplemental affidavit is allowed to supply any deficiency in the 
affidavit to hold to bail. And in Wooley v. Escudier, 2 Moore Sj
Scott, 392, a rule was made absolute, with costs, that a bail bond, 
given by the defendant, should be delivered up to be cancelled, 

and the defendant discharged, on entering a common appearance, 
on the ground of the insufficiency of an affidavit, in not stating by 
whom a bill of exchange was indorsed to the plaintiff. 

It has been held, that where the defendant has pleaded to the 
action, or suffered judgment by default, and notice of executing a 
writ of inquiry has been given, the defendant cannot, after such an 
implied acquiescence in the plaintiff's proceedings, object to the af
fidavit to hold to bail. Levy v. Duponte, 7 T. R. 372, in note; 
Desborough v. Copinger, 8 'T. R. 77. 

Whatever construction may have been made in respect to the 
relative rights of the pJaintiff and defendant in the first suit, we 
think that the officer is not to be subjected to suffering in damages, 
where, by the plaintiff's own !aches, the officer could not be justi
fied in making the arrest. For by the first section of the stat. c. 195, 
it is enacted, that no person .shall be arrested on contract express 
or implied, or judgment thereon, when the original debt or damages 
are less than ten dollars, and by the second section it is enacted, 
"that in all other cases on contracts, express or implied, bond or other 
specialty, or on a judgment in civil actions, no person shall be ar

rested or imprisoned on mesne process, except as hereinafter ex
cepted," and then follows the third section before recited. 

A cause of action cannot be derived from an illegal source, or 
culpable breach of duty. The first fault is here on the part of the 
plaintiff. No bail could rightfully be required in the case under 
consideration. The return of the officer, that he had taken bail, 
was most indiscreetly made. But the plaintiff has not entitled 
himself to take any advantage of it. The law has been so mate
rially changed since the decision of Simmons v. Bradford, that we 
cannot consider it as forming a rule for our guide in the present ac
tion. According to the agreement of the parties, a nonsuit is to 
be entered. 
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REUBEN WHITTIER vs. EDWARD K. V osE lfi' al. 

The declarations of the payee of a negotiable note, made while he retains it 
in his possession, are admissible in evidence, although he may previously 
have written thereon his indorsement to a third person in whose name the 
action is brought. 

If one party be erroneously permitted to give in evidence the declarations of 
a supposed agent, and afterwards the agent is introduced as a witness by the 
other party, and testifies in relation to those declarations, such erroneous ad
mission of evidence furnishes no cause for setting aside the verdict. 

Where a sale of land has been effected by fraudulent representations, and an 
action is brought by the purchaser to recover the damages sustained thereby, 
the commencement and pendency of such suit does not preclude the pur

chaser from giving evidence of the fraud in defence of an action on a note 
given as the consideration of the sale. 

ExcEPTIONS from the Court of Common Pleas, PERI-l'AM J. pre

siding. 
Assumpsit on a note of hand, dated August 22, 1835, for 

$1575,75, payable to Benjamin Carr or order, in one year from 

date, and by him indorsed, " without recourse." The exceptions, 

without stating the evidence, or that any had been offered, after 

the description of the note, proceed to state, " that the defendants 

contended, that the transaction out of which the note originated 
was fraudulent. The plaintiff objected to any evidence to im
peach the consideration of the note, it being sued by an indorsee ; 

but it was contended by the defendants, and proved by the admis
sions of the plaintiff, that the plaintiff and Carr, the indorser, and 
Theodore S. Brown were jointly interested in the land on account 

of which the note was given, and that said Carr sole\ it on the joint 

account of the three, and as their agent, and on this ground, evi
dence tending to show the transaction fraudulent was admitted. 

The Judge instructed the jury, that if Carr made fraudulent repre

sentations to induce the defendant to purchase said land, then the 

whole transaction was fraudulent, even as to the plaintiff and 

Brown, if Carr was by them authorized to cffoct the sale, arnl 

they adopted it. The defendants offered to prove that Carr, six 

months after the sale, admitted that he had rnacln to the defendants 

at the time of the sale, certain representations which had been 

previously made to said Carr by the plaintiff as to the land, before 
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the .time of sale, which tbe defendants contended were false. To 

this evidence the plaintiff objected, but it was admitte.d. The 

plaintiff proved that the defendants commenced an action against 

said Carr for $6000 damages, and that the action was still pend

ing, for the false and fraudulent representations made by Carr to 

induce the defendants to purchase the land. And the plaintiff 

contended, that by that act the defendants had. made their election 

to affirm the contract, and-therefore that they had no defence to 

this action, even if there was fraud in the contract, and requested 

the Judge so to instruct the jury, which he declined doing. The 

defendants tendered, at the trial, to the plaintiff a deed, duly exe

c[!ted and acknowledged, of the land to Carr, Whittier and Brown, 
and an offer of the amount already paid, on condition of receiving 

their notes back. The deed was put on file. It appeared in evi

dence that ·the note in suit was indorsed by Carr in the winter· of 

1836-7, and was not delivered to the plaintiff until after the ac

tion was commenced, the wrlt being dated JUarch 4, 1837. And 

upon this evide~ce the Judge left it to the jury to determine whether 

there was an offer by the defendanrs to rescind the contract prlor 

to the commencement of the suit." The verdict was for the de
fendants, and the plaintiff filed exceptions. The exceptions were 

signed and allowed by the Judge': and immediately following there 

,vas a statement subjoined, signed by the" Judge, af the request of 

the plaintiff's counsel, in which it appears that "the above named 

Benjamin Carr was introduced by the plaintiff as a witness on the 

trial after the above evidence had been given in by the defendants, 

andwas fully examined as to the whole transaction, but particu

larly as to the admissions which be was alleged to have made after 

the transaction was completed, as to the representations made to 

him sometime before the sale by the plaintiff as to the value of the 

land, and he denied that he had made some of the material admis

sions after the sale, or such representations at the time of sale, or 

that the · plaintiff had ever so represented to him. These alleged 

admissions were testified to by Rufus C. Vose, a brother of the 

defendants." 

W. Kelley argued for the plaintiff. 

1. The admission of the confessions of Carr, made 

!)Jter the transaction had taken· place, was erroneous. 

six months 

If he was 
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agent, it was only for that single transaction, and no admissions 

made afterwards can be evidence. There is here no pretence of a 

general agency. Nor are such confessions admissible, where the 

agent can be called as a witness. .Masters v. Abraham, l Esp. 

R. 375 ; Hcl!yar v. Hawke, 5 Esp. R. 72; Bridge v. Eggle
stone, 14 Mass. R. 245; 2 Stark. Ev. 4:3, 60. 

2. The defendant, by bringing his action against Carr for the 

fraud, has elected to consider the contract as binding. He also 

made the same election by not tendering a reconveyance of the 

land within a reasonable time. Kimball v. Cunningham, 4 Mass. 

R. 502; Norton v. Young, 3 Green[. 30; Conner v.Henderson, 

15 Mass. R. 319. 

TV. G. Crosby and J. S. Abbot, for the defendants. The note 

was due, when it came into the hands of the plaintiff, and there

fore subject to any defence which could be made, if the action was 

by Carr. The declarations of Carr are admissible, because at the 

time they were made the note was in his hands, and because he 

was jointly interested in it with the plaintiff, and because Carr was 

called as a witness by the plaintiff. It is immaterial which was 

first introduced. When the admissions were made, Carr was act

ing as agent of the plaintiff and Brown as well as for himself. 

The principal is as much bound by tho declarations of his agent, 

as if they bad been made Ly bimself. Tbe pl::iintiff, by a recove

ry in this action, would be enabled to reap the fruits of his own 

iniquity. Paley on Agency, c. 3, <§, 1, 2; Tucker v. Smith, 4 

Green[. 415; 4 T. R. 39; 1 Campb. 127; Fox v. W!iitney, 16 
Mass. R. 118; Stark. Ev. 44, 45, 47; Parker v. Merrill, 6 
Grccnl. 41. The offer on the part of the defendants to rescind 

the contract was properly left to the jury, and they have settled it. 

Bringing an action to recover damages insists on the fraud, and 

does not negative it. This defence does not afford a perfect reme

dy, but the defendants may avail themselves of it, if they choose, 

as no satisfaction or even judgment has Leen obtained in the other. 

The opinion of the Court was by 

EMERY J. -The note in this case was dated August 22, 1835, 
signed by the defendants, payable in one year from date to Benja
min Carr, or order, by him indorsed, " without recourse." The 
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writ in the suit bears date the 4th of March, 1837. From the • 
case as stated in the exceptions, it may be concluded, that Carr, 
Whittier Sf Brown were jointly interested in the land for which 
the note in question was given ; that Carr sold the land on the 

joint account of the three and as their agent; that in the winter of 

1836-7, the note was indorsed by Carr, but not delivered to the 
plaintiff till after this action was commenced. Nothing then in the 

evidence contradicts the inference that the note was in Carr's pos
session until after this prosecution was instituted. 

Whatever was said by Carr during that period, or 
with his possession of the note, would hr evidence. 
v. Farquharson, 1 Stark. Cases, 207, (Exeter Ed.) 

cotem porary 

Collen ridge 

Fraud will vitiate a contract, although the principal take no part 

in it, for he is civilly responsible for the acts of his agents. And 

the agent's sayings within the scope of his authority, whether true 
or false, are just as binding on the principal as if they had been 
actually made by him. 2 Stark. Ev. 60; Doe v. Martin Sf al., 
4 T. R. 39. In cases where partners and others possess a com

munity of interest in a particular subject, not only the act and 
agreement, but the declaration of one in respect of that subject 
matter, is evidence against the rest. Whatever might be said as 
to the proof of the admissions of Carr, had nothing more occurred 
in the trial, every objection on that score, is entirely done away 
with, by the introduction of Carr himself, as a witness, who was 
fully examined as to the whole transaction. He denied that he 
made some of the material admissions after the sale, or such repre
sentations at the time of the sale, or that the plaintiff had ever so 

represented to him. Yet the whole evidence went to the jury. 
And we must conclude from their verdict upon the evidence, that 
they found that Carr made fraudulent representations to induce the 
defendants to purchase the land ; that C~rr was by the three, au

thorized to effect the sale ; and they adopted it. 

The false representations are not made true by the commence
ment of an action against Carr for recovery of damages on ac
count of the defendants having been induced by those representa
tions to make the purchase. That action might have been a pre
cautionary measure to protect themselves against the consequences 

of giving the notes, when they might not be satisfied with the 
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strength of the proof of which they were informed, they could 
bring forth to connect the plaintiff with the transaction. It is still 

pending. It may never go to judgment. But the remedy for 
making false representations, if made fraudulently with intent to 

deceive, and damage ensue, will lie against a person not interested 
in the property, as well as if he were owner. The pursuit of such 
a remedy is not necessarily an affirmance of the contract. It 
might rather go to shew that no confirmation ought to be made. 
The damages in such an action might possibly be affected in some 

measure by the success of an entire defence against the notes given. 
A party may have a defence against a claim upon a contract on 

the ground of fraud upon him ; but this could not constitute an 
answer to his action upon the contract, for a party cannot avail 

himself of his own wrong. 
We cannot say the Judge was wrong in declining to give the re

quested instruction on that point. 
The subject of the offer by the defendant to rescind the contract 

prior to the commencement of the suit, was left to the jury upon 

the evidence. As a formal tender may be excused by the declara
tions or other acts of a creditor, the question, whether there has 
been an offer and refusal, are questions for the determination of a 

jury. Warren v. ltlains, 7 Johns. R. 476; Coit v. Houston, 3 
Johns. Cas. 243. 

Upon a review of the circumstances developed, we are not sat
isfied, that we ought to send the case to a new trial, as what is 
stated, leads us to the belief, that substantial justice has been done 
by the verdict. The plaintiff can avail himself of the deed which 

is left on file, if he chooses to do so on the terms upon which it 

wa.s deposited. 
Exceptions overruled. 
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JOHN W. BAIU:Y VS. JOSEPH HALL, 

,1/here goods arc attached by a deputy sheriff on mcsnc process, the officer is 

not liable to the suit of the debtor while the lien created hy tho attachment 

continues, although he docs not keep the property safely; :rnd the statute 
limitation of four years within which the debtor may bring a suit against 

the Sheriff, for the neglect of the deputy, in suffering the goods to he de

stroyed, begins to run from the time the at!achmellt is dissolved. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre

siding. 
Trespass on the case against Hall, as late Sheriff of the county, 

for the default of Spencer Arnold, one of his deputies. With the 

general issue the defendant filed a brief statement, setting forth that 

the cause of action did not accrue to the plaintiff at any time with

in four years next before the commencement of the suit. This suit 

was commenced Jan. 23, 18:37, and contained two counts; one tro
ver, for the conversion of a quantity of crockery ware, the property 

of the plaintiff; and the other alleging, that in May, 1832, Arnold 
had a writ against the plaintiff in favor of one Howard, and attached 
thereon the crockery ware, but did not safely keep the same while 

the suit was pending in favor of Howard, and for thirty days after 
judgment was recovered therein, but within that time wasted and 

destroyed the same. It appeared that Arnold attached the crockery 
ware on Howard's writ in ]}'Jay, 1832 ; that it was deposited by 
him in a barn not locked, and that within three weeks after the at~ 
tachment it was destroyed by some person unknown. Within a 

few days after the destruction of the crockery the plaintiff bad 

knowledge of it. The action, Howard against the plaintiff, was 

entered at the August Term, 1832, of the Court of Common 

Pleas, in Kennebec, and judgment rendered at the April Term, 
1833, and execution issued April 19, 1833. The crockery ware 

was not applied to the satisfaction of that execution, nor in any 

way accounted for by the officer to the crcditorn of the plaintift: 
In September, 1833, the plaintiff demanded the crockery ware of 

Arnold, or the pay for it, but he did not pay for it, saying that the 

property was destroyed without his knowledge, and that he did not 
think he ought to pay for it. 
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The defendant requested the Court to instruct the jury, that the 

cause of action accrued at the time when the property was destroy

ed and the plaintiff had notice of the fact. The Court declined, 

and instructed them, that the cause of action accrued on the ex

piration of thirty days after the judgment was rendered in How
ard's suit, or on the discharge of the execution, if discharged 

within the thirty days. The verdict was for the plaintiff and the 

defendant filed exceptions. 

W. G. Crosby, for the defendant, contended, that when an ac

tion arises from the misfeazance of a party, the statute of limita

tions begins to run from the time the act causing the liability is 

done or becomes known. Hinsdale v. Larned, 16 Mass. R. 65; 

:Miller v. Adams, 16 Mass. R. 456; Rattley v. Faulkner, 3 B. 
~ A. 288; Bishop v. Little, 3 Greenl. 405 ; Williams College 
v. Balch, 9 Green[. 74; Wilcox v. Plummer, 4 Peters, 172; An
gel on Lim. 293. By the stat. 1821. c. 62, ~ 16, all actions 

against Sheriffs for the misconduct and negligence of their deputies 

shall be commenced or sued within four years next after the cause 

of action. An i:iction accrues to a party whenever he has a right 

to commence it. When the property was destroyed, it could not 

be sold to pay the demand on which it was attached, and the cause 

of action accrued as soon as the fact was known to the plaintiff. 

The action is brought for negligence in suffering the property to be 

destroyed, and the deputy was guilty of that misfeazance more 

than four years before the commencement of this suit. 

Allyn, for the plaintiff, argued, that the ruling of the Judge was 

right on either of these two views: -1. While the lien of the cred

itor by attachment existed, no injury could happen to the plaintiff, 

or its extent must be unknown. The execution might go into the 

hands of the deputy, and he might pay the full value of the pro

perty to the creditor, and so the plaintiff would not be injured. If 
the suit therefore was brought before that time, it could not be 

maintained, or the damages must be merely nominal. Prescott v. 

Wright, 6 Mass. R. 20; Rice v. Hosmer, 12 Mass. R. 127; 

.Mather v. Green, 17 Mass. R. 60. 

2. The same evidence will support either count in the declara

tion. Trover cannot be maintained until the plaintiff has the right 

VoL. 1v. 52 
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to possession. This he cannot be entitled to while the attachment 

lasts. Ladd v. North, 2 Mass. R. 514. 

The opinion of the Court was drawn up by 

WESTON C. J. - Where goods are attached on mesne process, 
the duty of the officer to the defendant is, to redeliver them to him, 

if the plaintiff does not prevail in his action, or if the attachment 

is dissolved, by payment made to the creditor, or otherwise. While 

the lien, created by the attachment continues, the officer is not, in 

our opinion, liable to the suit of the debtor, although he does not 

keep the property safely. He is liable to the creditor, whose claim 

is paramount to that of the debtor, until the attachment is dissolved. 

It does not appear to us, that a right of action accrues in favor 

of the debtor, until he is entitled to a return of the goods. He has 

then a claim to a full indemnity, free from any lien in favor of the 

creditor. If the execution is, within thirty days of the judgment, 

put into the hands of the officer, with directions to seize the goods 

attached, if he fails to do so, he is liable to the creditor for his neg

lect, but the attachment no longer continues. Wheeler Sf al. v. 
Fish, 3 Fairf. 241. While the officer lawfully holds the goods 
for the creditor, to whom he is responsible for their safe keeping, 
the remedy of the debtor in relation to them is postponed, until the 

attachment is dissolved. If the attachment is however preserved, 
and made effectual by a seasonable sale on the execution, we do 
not mean to say, if the goods have, by the misconduct of the offi

cer, deteriorated in value, and have for that reason sold for a less 

sum, to the prejudice of the debtor, that he may not have an ac

tion for the injury. 
Exceptions overruled. 
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ARCHIBALD JoNES -vs. ,VALDO PIERCE ff al. 

Where the proprietor of land, overflowed by a dam owned by different per

sons, proceeded by separate cbmplaints, and recovered a judgment for yearly 
damages against each owner of the dam for fluwing different portions of the 

complainant's land, and where afterwards one of the respondents becomes 
sole owner of the dam; if the proprietor of the land seek an increase of his 

yearly damages, he may combine the whole subject matter in one complaint 
against the then owner of the whole dam. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre

siding. 

This was a complaint for flowing the land of Jones against 

Pierce, Treat and Lord, under the statute regulating mills, where

in he claims an increase of damages above what had been before 

allowed him. To maintain his complaint, Jones offered in evidence 

a judgment in his favor against Pierce, Treat and one Mayo, on a 

complaint in which he alleged, that they flowed a part of the land 

described in the present complaint. The yearly damages were es

timated at nine dollars. He also offered in evidence, a judgment 

on another complaint by him agaiust the present respondents, for 

fl.owing the remainder of the land described in the present com

plaint, in which the annual damages were assessed at five dollars. 
The title which Mayo had at the time of the filing of the com

plaint, wherein he was a party, was in the respondents at the time 
of filing this complaint. The respondents objected to the admis

sion of the records of those judgments upon the ground, that the 

parties were not the same, 1.Uayo, one of the mill owners, at the 
time of filing the first complaint, not being a party in the second, 

nor in the present complaint ; and that two reports and judgments 
upon the same could not be united so as to constitute a foundation 

for the present petition for increase of damages. The Judge over
ruled the objection, and permitted the evidence to be introduced, 

and it went to the jury, and a verdict was returned for the com

plainant. The respondents filed exceptions. 

W. Kelley, for the respondents, argued in support of the grounds 

taken at the Common Pleas; and also urged, that by joining the 

two processes it might happen, that in one the damages would be 
reduced, and in the other increased, and in that way the respond-
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ents be compelled to pay costs, when they should receive them. 
He cited Vandusen v. Comstock, 9 Mass. R. 203; Axtell v. 

Coombs, 4 Greenl. 322. 

W. G. Crosby argued for the complainant. A judgment pursu
ant to the statute, runs with the land, and binds not only parties to 

the record and privies, but the grantees or assignees of the land. 
Commonwealth v. Ellis, 11 Mass. R. 462. Had the complaint 
been filed against Mayo, he might have avoided it by pleading that 

he was not an owner of the dam. Lowell v. Spring, 6 Mass. 
R. 398. 

The opinion of the Court was by 

WESTON C. J. - The complainant, being the owner of the 
whole tract flowed, and the respondents the owners and occupants 
of the mill, it was most convenient and least expensive to all the 

parties concerned, to combine the whole subject matter in one 
complaint. There can be no reasonable objection to such a course 

of proceeding; and the object of the complaint, the land flowed 
and the liability of the respondents are stated with sufficient pre
cision. ltlayo having ceased to be an owner, and the respondents 
having succeeded to his title and occupancy, there would have been 
no propriety in naming him as a respondent. 

If the respondents would have raised the point, whether there 
had been any adjudication, which justified a complaint embracing 
the whole land, or whether they were bound by it, they should 
have taken the objection in some other mode. No such question 
was properly submitted to the commissioners or to the jury. They 
were called upon to determine points of a different character. 

Exceptions overruled, 
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WILLIAM HousTON vs. HENRY DARLING~ al. 

1-Vhere a vessel is let to be employed for the season in fishing, to one who is 
to be master, and is to victual and man her, and is to pay to the owners for 
her hire a c:ertaiu proportion of her earnings, and is to take his outfits and 
supplies of them; the owners are not liable during the time for any outfits 
furnished by others at the request of the master. 

If a creditor release one of several who are joint promissors to him, all are 
thereby discharged. 

Thus, if supplies are furnished to the owners and sharesmen of a vessel, let 
on shares, on their joint responsibility, the release of one is a release of all. 

AssuMPSIT for a balance of $60,20, claimed of the defendants 

as owners of the schooner Polly, for a quantity of fish barrels. 

The charge in the account annexed to the writ was made to 

"Schooner Polly and sharesmen," and amounted, without the 

credit, to $ 165,20. It was admitted that the defendants were 
owners of the schooner. Alexander C. Todd, master of the 

Polly, when the barrels were delivered, was called as a witness by 

the plaintiff, and objected to by the defendants. The plaintiff re
leased him, and he was admitted. From his testimony it appeared, 

that about April 24, 1832, he took the Polly of the defendants 

for the season, to be employed in fishing upon the usual terms; he 
to be master, and to victual and man her, and to pay to the de

fendants a certain portion of her earnings; and that it was agreed, 
that he should take all the outfits and supplies for the schooner of 

the defendants, who were merchants in Bucksport; that the 
schooner was engaged in the cod fishery until August, 1832, when 
she returned to Bucksport, and all the fish were delivered to the 
defendants to be cured and sold for the benefit of all concerned ; 

that the parties then agreed to employ the schooner for the remain

der of the season in the mackerel fishery upon the same terms; 

that he applied to the defendants for barrels, but they had not 

enough, and wished him to ascertain if any could be obtained at 

Prospect, and inform them of the prices and terms; that he ap

plied to the plaintiff who had some barrels on hand, obtained his 

prices and terms, and informed the defendants thereof by letter, 

and!received from them a written answer, advising him to take 
them, which he did. He testified, that they were purchased by 
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him for the benefit and on the credit of the owners and sharesrnen 

of the schooner Polly, and that at the time of the delivery of the 

barrels to him, a bill was made out and delivered to him, charging 

the barrels to the owners and sharesmen of the schooner; that it 

was agreed between him and the plaintiff, that they should be paid 

for at the close of the season; that the mackerel fishing was a 

losing concern, as he did not receive enough to pay for victualling 

and manning ; that on the return of the schooner, a settlement was 

had between the parties concerned, in which the barrels "were 

charged to the great general bill ;" that all the outfits and sup

plies which had not been used, among which were 150 barrels, 

were then divided between the owners and sharesmen, the owners 

of the schooner receiving three tenths and the sharesmen seven 

tenths, which were their respective proportions; that something 

was then said about the plain tiff's bill, and he told the defendants 

that it ought to be paid. He further testified, that he considered 

the owners and sharesmen all bound to pay this bill; and that it 

was the custom on the Penobscot Rit'er for the owners of vessels 

engaged in fishing upon the usual shares, as in this case, to pay 

their own proportion of all articles included in the great general 

bill; and that barrels are always included in that bill. It was then 

agreed by the parties to take the case from the jury, and upon the 

evidence to submit the whole matter to the opinion of the Court, 

who were to make the same inferences from the evidence, which a 

jury might properly do, ancl should order a nonsuit or default ac

cording to their opinion. 

W. Kelley, for the plaint;;T, argued, that the defendants were 

liable: - 1. By the terms of the contract. Emery v. Hersey, 4 
Greenl. 407. 2. Because they directed the purchase. 3. Be

cause the property was put into the common stock in the great 

general bill. 4. By the usage on the river. Williams v. Gil
man, 3 Grcenl. 5276. 

W. G. Crosby argued for the defendants, that wliere a vessel is 

let on shares, and the master is to man and victual hm·, as in this 

case, that the owners are not liable for the contracts of the master. 

Reynolds v. Toppan, 15 .Mass. R. 370; Taggard v. Loring, 16 
Mass. R. 336; Perry v. Osborn, 5 Pick. 4522; Cutler v. Win-
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sor, 6 Pick. 335 ; Thompson v. Snow, 4 Grienl. 264 ; Winsor 
v. Cutts, 7 Greenl. 261. By the plaintiff's own showing, Todd, 
the master, was liable as a sharesman, and the release of one pro
rnissor discharges the whole. Walker v. McCullock, 4 Greenl. 
421 ; Gardiner v. Nutting, 5 Greenl. 140; Ward v. Johnson, 
13 Mass. R. 148; Tuckerman v. Newhall, 17 Mass. R. 581. 
The whole of the great general bill, is first deducted from the 
proceeds, and whatever remains should be divided. 

The opinion of the Court was by 

WESTON C. J. - We do not perceive sufficient ground for dis
tinguishing this case from others, cited for the defendants, where 
the owners were held not liable for supplies furnished for a vessel, 
which the master had taken on shares. The master was to take 

the outfits and supplies from the owners, but it was to be in their 
character as merchants. The letter of the master, which is a part 

of the case, shows that he was to be the purchaser of the barrels. 
They were, it seems, to be charged in the great general bill, but 

this was with a view to a proper adjustment of the business, among 
the parties concerned. W c cannot deduce from the testimony of 
the master, that it was the intention of the owners to pledge their 

credit for the barrels, which it belonged to him to purchase. Their 
letter to him contains only matter of advice, as to the course which 
it would be proper for him to take. 

But if the plaintiff's claim was against the owners and shares
men of the vessel, as he charged it, he has release_d the master, 
who was one of the principal sharesmen. And it is a well estab
lished principle of law, that if a creditor releases one of several, 
who are jointly liable to him, all are thereby discharged. Tuck
erman [y al. v. Newhall, 17 1.Uass. R. 581. 

Plaintiff nonsuit. 
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WALDO BANK vs. JosEPH R. LUMBERT ~ al. 

If the name of a firm be affixed to a negotiable paper by one of the members 
of the firm for his individual accommodation, and the note is discounted at 
a bank in the usual manner, without knowledge of such fact, the other 
members of the firm are bound, although the note is made out of the course 
of the partnership business, and without the knowledge or consent of the 
other partners. 

Tms case came before the Court upon a statement of facts 
agreed by the parties. It was agreed, that so much of the state
ment as was founded on the testimony of French, one of the draw
ers of the draft in suit, should be excluded, if the Court should 
deem it inadmissible on objection made by the plaintiffs. One of 

the defendants in his own name and in the name of the company, 

gave to French a release under seal, but no authority was shown 

from his partner to execute the release. The statement of facts in 
the opinion is sufficiently full to dispense with any additional state
ment. 

W. Kelley, for the plaintiffs, contended, that it was suffiCient to 
enable the plaintiffs to recover, that the defendants, being payees 
and indorsers, were bound to see that the bill was fair and proper. 
The plaintiffs took the bill on their responsibility, without the slight
est cause of suspicion. If every name prior to the defendants' was 
a forgery, still they are bound. Although the bill may be fraudu
lent in the hands of the payee, still it may be good if it come into 
the hands of a ·bona fide holder in the ordinary transaction of busi
ness, as a discount. 2 Stark. Ev. 267; Boardman v. Gore, 15 

1~lass. R. 23 l. It is sufficient to charge both partners, if the bill 
be drawn by one in the name of the firm, and it be negotiated to a 
third person in the usual course of business, without knowledge by 
the holder of any want of authority. Collyer on Part. 220,241, 
279, 289, and cases cited; Foster v. Andrews, 2 Penns. R. 160. 
Without the testimony of French, there is no pretence of a de

fence. He could not be a witness without being released, being 
directly interested. Pierce v. Butler, 14 Mass. R. 303. One 
partner cannot bind another by a sealed instrument. Crawford v. 
Millspaugh, 13 Johns. R. 87 ; 7 T. R. 207. 
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Rogers, for the defendants, said, that in Clwzournes v. Edwards, 
3 Pick. 5, the Court, upon a review of the authorities, establish 
this doctrine, that where a note is given in the name of a firm, by 
one of the partners, for the private debt of such partner, and known 
to be so by the person taking the note, the other partners are not 
bound by such note unless they have been previously consulted 
and assented to the transaction. The same principle is recognized 
in many other cases. Steams v. Burnham, ,1. Green!. 84; 1 
Wend. 529; 3 Wend. 415; 6 Wend. 615; 7 Wend. 158; ib. 
309; 11 Wend. 75; 14 Wend. 141, 146. He then contended 
that this was a transaction for the benefit of Greely, and a fraud 
upon his partner; that the draft in suit, which grew out of the 
transaction, was void ; and that the Bank took it under such cir
cumstances, as that they must be considered as having knowledge 
of the facts. If the party taking the paper can be considered as 
being advertised that it was not intended to be partnership property, 
it will not bind them. 8 Ves. 542. The principle upon which one 
partner may bind another is, that each is made the agent of the others 
for the purpose of entering into contracts for them within the scope 
of the partnership concern. 6 Bing. 776. If the facts afford a 
defence to the partner of Greely, they are equally available to the 
defendants as indorsers. 3 Pick. 5, before cited. The release of 
one of the defendants in the name of the company is valid. 3 
Johns. R. 68; 13 Johns. R. 286; 14 Johns. R. 387. 

The opinion of the Court was drawn up by 

EMERY J. -The case stated exhibits the claim of the plaintiffs 
against the defendants as indorsers of a draft dated September 16, 
1836, in their favor, by French Sf Greely on David Greely, mer
chant, Bangor, and by him accepted, for $1500, payable in four 
months after date, at the Suffolk Bank, Boston. 

The presentment, protest and notices in due form are admitted. 
The case has been elaborately and ingeniously argued. It is 

objected, if French be legally admissible as a witness, that Greely 
was not authorized to use or sign the name of the firm in any trans
actions disconnected with partnership transactions. That this, and 
the other drafts mentioned in the agreed statement of facts, were 
all made and discounted by Greely for his own transactions, and in 

VoL. 1v. 53 
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no way connected with the company of French Sf Greely, and 

that no part of the proceeds of said drafts ever went to the benefit 

of the company. 
The cashier says the above drafts were all received and discount

ed by the Bank in the regular course of business, and that he knew 

nothing of the relation of the parties to each other, nor the want 

of authority of any of the parties to sign the partnership name, or 

to bind their respecti\'e companies, and that there was no antece

dent debt due from Greely to the Bank. That he did not know 

any thing about David Greely, nor that he was a member of the 

firm of French SJ Greely. 
By said French it is further disclosed, that the house of French 

~- Greely entered into partnership October 29, 1834, ceased doing 

business in August, 1836, and was dissolved in December follow

ing. The business of the firm, during its continuance, was large, 

and the amount of the transactions with the banks in the vicinity 

$100,000. Greely brought into the firm $2000 at first. That 

French had some suspicions that Greely was using the company 

name improperly the last of July, 1836, and had actual knowledge 

of the fact sometime in the following August; but gave no notice 
until December, when the partnership was dissolved. In January, 
18:36, Greely was absent several weeks at New-York or Boston, 
and again, nearly the whole month of ltlay and into June following; 
again in August, and then again in October following. 

Can the Court, from the facts stated, infer that the Bank had 

express or implied notice oC the particulars of the connection be

tween French Sf' Greely; or that French bad no express or im

plied notice of Greely's proceedings with the Waldo Bank? The 

tendency of the facts stated, is stronger to show that Mr. Frend, 
had notice enough to put him upon inquiry in July, and actual 

knowledge in August. And there is wanting a satisfactory expla

nation how the renewals in .May, with the $500, was procured, if 

Greely was absent during that month and into June following. 

We are not satisfied, that the circumstance of the application 

being by Greely should be implied notice to the Bank. Express 

notice is not pretended, but absolutely denied. 

Occasion is often given to lament the liability to which partners 

are unexpectedly subjected. In proper cases, the Court uniformly 
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endeavor to apply the legal limitation of responsibility. But in 

this case, the defendants engaged conditionally to meet the demand 

of the plaintiffs, if the acceptor did not, provided the requisite steps 

were taken to charge them as indorsers. These preliminary courses 

are admitted to have been regularly pursued. 

In this suit, it is immaterial whether French received notice. 

The case cited by the defendant's counsel from I Wend. 529, 

Laverty &,- al. v. Burr 8J' al. where the partners who did not sign 
the indorsement were held not to be bound, was a case in which 

the note was indorsed by one of the members of the firm, as secu

rity for a third person, and the person to whom the note was passed 

knew the facts. Afterward a decision was made in New-York, 
reported in 15 Wend. 364, Catskill Bank v. Stall, that if for the 

accommodation of a third person, the name of a firm be affixed to 

negotiable paper, by one of the members of the firm, and the note 

is discounted by a bank, without knowledge of such fact, the other 

members of the firm are bound, although the note is given out 

of the course of the partnership business, and without their knowl

edge or consent. 

It becomes unnecessary to examine particularly as to the admis

sibility of French as a witness, though the inclination of our opin

ion is against it, because, whether in or out of the case, we do not 
perceive a legal defence for the defendants in this action. Accord

ing to the agreement of the parties, the defendants must be de
faulted, 

\VALDO BANK vs. DAVID GREELY F,- al. 

In an action against all the partners, on a note made by one of them in the 
partnership name, it is not incumbent on the plaintiff, in the first instance, 
to show that the note was given for a partnership transaction. 

Tms was an action against Greely Sf French, as drawers of the 

same bill described in the case Waldo Bank v. Lumbert Sf al., 
ante, p. 416, and was submitted on the same arguments, and on 
the same facts, with the exclusion of the testimony of French. 
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W. Kelley, for plaintiffs. 

Rogers, for defendants. 

The opinion of the Court was drawn up by 

EMERY J. -In this case it is agreed, that all the facts admitted 

in the statement of facts in the case of Waldo Bank v. Lumbert 
~ al., excepting the testimony of French, are to be received as 

admitted in this case. The result is, that nothing but the articles 

of partnership presents any thing whereon to raise the semblance 

of a defence in this action. And although it may be feared, that 

injury may result to French_; those articles and the books do not 

furnish that satisfactory evidence to relieve the defendants, which 

they earnestly desire. These books are their own private memo

randa. They may shew all their disbursements, receipts and lia

bilities, and they may not. Merely producing them throws no bur

then of proof on the plaintiffs. The defendants must go further. 

But it is not incumbent on the plaintiffs in the first instance to show 

that 1l note or draft negotiable, was given for a partnership transac

tion, though it were made by one of the partners in the partnership 

name. Vallett v. Parker, 6 Wend. 615. 

According to the agreement of the parties, the Court upon the 

state of facts agreed, are obliged upon legal principles to decide, 

that the plaintiffs are entitled to judgment. Because excluding 

l!'rench's testimony, and the presentment, protest and notice in due 
form are admitted. 

The defendants must be called, and judgment be rendered for 

the plaintiffs. 
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lsAAC LoTHROP vs. SAMUEL S. ABBOTT. 

The return of an officer on a writ, that he has attached certain articles of per
sonal property, in the absence of all opposing testimony, is sufficient evi
dence of a valid attachment until judgment is rendered in the suit, and for 

thirty days after judgment. 

ExcEPTIONS from the Court of Common Pleas, PERHAM J. pre
siding. 

Replevin for a pair of oxen. The defendant justified the taking 
of the oxen under an attachment of them by an officer, August 
1 ~. 1835, as the property of one Zenas Lothrop. The plaintiff 
proved by the same Zena.~ Lothrop, that he sold and delivered the 
oxen to the plaintiff in the fall of 1835, for sixty dollars, and that 
the plaintiff paid three dollars in cash, and gave his note for the 
residue. The plaintiff also proved, that the same oxen had been 
attached as the property of one Harding; that Zcnas Lothrop 
had replevied them as his property ; and that the return of the offi
cer on the writ of replcvin, shew that on August 11, 1835, he de
livered the oxen to Zenas Lothrop in the county of Waldo. The 
defendant proved by the officer's return, that the oxen were attach
ed by James Cook, a deputy sheriff, in the county of Lincoln, 
August 12, I 835, as the property of Zen as Lothrop, at the suit 
of one Page, which suit was still pending when the present action 
was commenced. The only instruction or ruling of the Judge was, 
that the return of James Cook on the writ of Jesse Page against 
Zenas Lothrop and another on the twelfth day of August, 1835, 
was prima facie evidence of an attachment in the absence of evi
dence to rebut or control it, which would be valid until thirty days 
after judgment. No instruction was requested. The jury found, 
that the oxen were not the property of the plaintiff, and be filed 
exceptions. 

Harding, for the plaintiff, said, that he had heard of a mle that 
the return of an officer was in some cases conclusive, but never 
before that it was prima facie evidence. An officer cannot make 
an attachment, unless be can take the property into his possession 
at the time. Lane v. Jackson, 5 Mass. R. 163; Watson v. 
Todd, ib. 271; Vinton v. Bradford, 13 Mass. R. 114; Knap 
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v. Sprague, 9 Mass. R. ;258. The return must be false, because 

the oxen were then in the county of Waldo, where Cook could 

not attach them. The false return of an officer cannot defeat a 

bona fide sale. 

J. S. Abbott, for the defendant, said, an officer's return was con

clusive as to the facts contained in it, except in an action against 

him. Slayton v. Chester, 4 Mass. R. 478; Estabrook v. Rap
good, 10 Mass. R. 313; Bean v. Parker, 17 Mass. R. 591. 

The jury found that the oxen were not the property of the plain

tiff, when he replevied them, and that is a sufficient defence. 

The opinion of the Court was by 

WESTON C. J. - The question in controversy between these 

parties was, whether the oxen replevied in this suit, at the time of 

the sale made by Zenas Lothrop to the plaintiff, were under at

tachment, as the property of Zenas, at the suit of Jesse Page. 
The officer who served the writ in favor of Page, returned that he 

had attached these oxen, on the twelfth of August, 1835, which 

was prior to the sale to the plaintiff. The Judge ruled, and so in
structed the jury, that this was prima Jacie evidence of that fact, 
and that in the absence of all opposing testimony, the attachment 
would be valid, until thirty days after judgment. It does not ap

pear to us, that the correctness of this opinion can be questioned. 

It was the legal and appropriate evidence of the existence of an 

attachment. No question as to what constitutes an attachment, or 

under what circumstances it is to be regarded as dissolved, 1s m
volved in this instruction. 

If the counsel for the defendant would have raised the point, 

whether upon the evidence in the case, any attachment was in fact 

made, or whether if made, it was not lost or abandoned, he should 

have moved the Court to have instructed the jury, according to his 
views of the law. We are called upon only to decide upon the 

correctness of the instructions given, not whether other and further 

instructions might not have been appropriate. Other instructions 

may have been given; although those only are stated, in regard to 

which exceptions are taken. The exceptions are overruled; and 

there must be judgment for a return, damages and costs. 
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IN THE 

S U P R E l\I E J U D I C I A L C O U R T 

IN THE 

COUNTY OF CUMBERLAND, APRIL TERM, 1840. 

BARRETT PoTTER, Judge, ~c. vs. EuNICE TITCOMB, 

Executrix. 

Under stat. 1831, c. 514, to abolish special pleading, the points in a brief state

ment, are equivalent to one or more special pleas in bar, under leave to plead 
double; and the final judgment depends upon what the law, as applied to 
the case, may require after the facts in controversy shall have been settled. 

Where the general issue is to he determined hy the Court, hy an inspection of 
the record, and facts arc set up in defence by brief statement, to be properly 
settled only by a jury, the determination of them must he referred to the 
jury; and when their verdict thereon shall have been returned, it will be 
for the Court, on view of the whole case, to decide, whether the action has 
or has not been sustained. 

If there has been a joindcr of the general issue, and the facts alleged in the 
brief statement have been directly controverted by a counter statement, no 
other formal joining of the issue can be required. 

Tms was a scire facias by the administrator of the estate of 

Elizabeth Titcomb, the widow of Moses Titcomb, deceased, on 
whose estate Joseph Titcomb was administrator, to have execution 

against the estate of said Joseph, of whose will the defendant was 
executrix, for one half of a judgment recovered against the said 

Joseph, for delinquency as administrator. 
Plea, that there is no such record as the plaintiff has declared 

on, with a verification. To this the plaintiff replied, that there is 
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such record of recovery, &c., " and this he is ready to verify by 

said record, and prays an inspection thereof by the Court." This 

is joined by saying, " and the said Eunice Titcomb doth the like." 

The defendant filed with the plea a brief statement, in substance, 

1. That Elizabeth Titcomb was never married to JJ,Joses Tit-
comb. 

2. That .Joseph Titcomb had fully paid the judgment against him. 

3. That Elizabeth Titcomb was not entitled to recover. 

4. That Moses Titcomb, for whose benefit this suit is brought, 

claiming as assignee of Elizabeth Titcomb, was not entitled to re

cover. 
5. That the whole amount of the judgment recovered had been 

paid to the heirs at law and their assigns, the said Joseph retaining 

only his share, and paying to the assignee of the widow whatever 

she was entitled to have. 
6. That Elizabeth Titcomb had legally transferred to said Joseph 

Titcomb, deceased, for a valuable consideration, all her interest in 

the estate of her late husband. 
To each particular in the brief statement the plaintiff replied, 

and concluded his replications severally with a prayer, " that this 
may be inquired of by the country." These issues were not join
ed by the defendant. The following motion was made by the 
counsel for the plaintif[ 

And now the plaintiff, having tendered to the defendant issues 

to the country upon all the matters of fact in her brief statement 

contained, and prayed that a jury may be impannelled to try the 

same - and the said Eunice Titcomb, executrix, having here in 

court refused to join the said issues, or any of them, and thus ab:m

doned her said brief statement, the plaintiff hereupon prays that the 

Court will proceed to the trial of the general issue, which is joined, 

by an inspection of the record of the judgment declared on, and 

render judgment thereon ; and that the plaintiff may have his ex
ecution, &c. 

Hopkins, for the plaintiff, contended, that the defendant should 

join the issues tendered, and in the same manner as if the matter 

of the brief statement had been in special pleas, before the statute 

abolishing special pleading ; and that there was no difficulty in tak
ing that course. 
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. M.ellen 8f Daveis, for the defendant, said, that if there was to be 

no special pleading, they knew not any mode of trying distinct issues 

of fact in the same case before both the Court and the jury ; that 
they only wanted the advice of the Court on the subject; that they 

knew not what authority there was under the statute for joining 

more than one issue; and in this case the general issue was to be 

tried by the Court; and they did not perceive how the jury were 
to try any issue in the case. 

The opinion of the Court was drawn up by 

WES TON C. J. - Special pleading having been abolished by 

law, it becomes the duty of courts of justice so to mould their pro

ceedings, under the substitute provided, a brief statement, that it 

may supply its place. And there can be no difficulty in effecting 

this object. The points in a brief statement are equivalent to one 

or more special pleas in bar, under leave to plead double. The 
final judgment depends upon what the law, as applied to the case 
may require, after the facts in controversy shall have been settled. 

And this is in accordance with the old system, where upon different 

sets of pleadings, some issues might be found for the plaintiff, and 

some for the defendant. The mode of trial, preliminary to final 

judgment, depended upon the issue, which was referred to the de

cision of the Court, or of a jury, according to the nature of the 

question presented. 

Upon double pleading, a resort might become necessary to both 
these modes of determining the questions raised in the same case. 

Carrying out this analogy, which the plea of the general issue with 
a brief statement plainly requires, if the general issue, as in this 
case, is to be determined by an inspection of the record, the facts 
set up in defence in the brief statement can be settled only by the 

jury, to whom they must be referred. Being directly controverted 

in the counter statement, no other formal joining of the issue can 

be legally required. A trial must be had before the jury, who will 

determine the facts, and it will be for the Court then to decide, 

whether the action has or has not been sustained, and for which 

party judgment ought by law to be rendered. 

VoL. 1v. 54 
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ENOCH GAMMON vs. ALFRED Dow ~ al. 

Where the condition of a bond stipulates, that the obligor shall pay a certain 
note, given by the obligee to a third person, according to the tenor thereof, 
and in conclusion says, that the bond shall be void, if the obligor shall pay 
the uote on reasonable demand made therefor ; an action on the bond, com
menced six months after the note fell due, cannot be maintained without 

proof of the demand on the obligor prior to the suit. 

DEBT on a bond given by the defendants to the plaintiff, dated 
March 11, 1835. The bond provided that the defendants should 

pay certain notes given by the plaintiff to a third person, payable 
at different stipulated times, and also pay certain notes payable at 

rlifferent times, given to the plaintiff by the defendants. The bond 
concluded thus. "All which are to be paid according to the tenor 

of said notes respectively. Now if said Dow and Thorp shall and 
do, on reasonable demand made therefor, pay to them or their or
der the full amount of the notes aforesaid, with interest which has 
accrued and which may accrue thereon, then this obligation, &c." 
One of the notes, payable to the third person, had fallen due March 
10, 1836, and this action was commenced September 8, 1836, but 
the plaintiff had made no demand whatever of the defendants for 
payment of either of the notes. Several other questions were pre
sented in the statement of facts, and argued by counsel, but the 
Court made no decision thereon. 

W. P. Fessenden, for the plaintiff, contended, that the true con
struction of the bond was this. The defendants were to pay the 
notes within a reasonable time after the notes fell due, Such time 
had elapsed before the suit was brought. 

Fessenden Sf Deblois, for the defendants, argued, that no action 
could be supported on the bond, by its terms, until after a reasona

ble demand, which must be made after the note fell due. 

The opinion of the Court was drawn up by 

WESTON C. J. -The plaintiff, to sustain his action, must show, 
that when it was commenced, there was a breach of the condition 
of the bond. This depends upon its terms, to which we must 
look to ascertain the liability assumed by the defendants. It con

sisted in certain payments, which were to be made by them, on 
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reasonable demand. This evidently implies, that before they could 
be chargeable with a breach of the condition, a demand must first 

be made upon them ; and that demand was to be a reasonable one. 
What would be a reasonable demand, we are under no necessity of 
deciding, for none whatever was made. If the condition of the 
bond had been, to pay the notes at their matmity, no demand would 

have been necessary. But we must take the contract, as the par
ties have made it; and by that, a reasonable demand was first to 

be made by the plaintiff. 
Judgment for the defendants. 

Inhabitants of PoRTLAND vs. Inhabitants of NEw
GLoUCESTER. 

Before the pauper was two years old, his mother being then dead, his father, 
living in Baldwin, gave him away to one Sanborn and his wife, then living 
in New-Gloucester or in the vicinity, to be brought up as their own child, 
and never after exercised any control over him, never supplied him with 
any thing, never took care of him, or received any thing from him, and 
nev.ir saw him, excepting once or twice as a visitor. The pauper continued 
from that time until after he became twenty-one years of age, to be a mem
ber of the Sanborn family, who were very poor and drunken, and was by 
them regarded as having a home with them, and he considered his home 
there, and whatever of control over him was exercised by any one, was ex
ercised by the Sanborns. On Jr[arclt 21, 1821, the pauper, being then a 
minor, dwelt and had his home with the Sanborns in New-Gloucester. The 
Court lteld, that the pauper was emancipated, and therefore gained a settle
ment in New-Gloucester, by thus residing there at the passage of that act. 

Tms action was to recover expenses for the support of Daniel 
Kelley, his wife and children, alleged to have their settlement in 

New-Gloucester; and the question at issue was, whether the settle

ment of the paupers was in that town? The plaintiffs introduced 

testimony tend:ng to prove, that Daniel Kelley, who was the son 

of Isaac Kelley of Baldwin, was, when between one and two years 
of age, carried by his father to the residence of Solomon Sanborn 
and wife, in Thompson Pond Plantation, or New-Gloucester, and 
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given away to Sanborn and wife, by the request of the child's 
mother, who was a sister of Sanborn, ind who had then lately de
ceased, as their own child; and that the father of the pauper 
never afterwards exercised any control over him or supplied him 

with any thing, or received any of his earnings, and that he never 

visited him hut once or twice afterwards, and that Daniel Kelley 
remained with the Sanborn family as a member of it until he was 

married; that from 1822, being then from fourteen to sixteen years 
of age, he went out to work in the summer seasons for about five 

years, and one or more winters, returning to Sanborn's when not so 

employed. There was testimony tending to prove, that the San
barns were very poor all the time, and that they lived in log huts 

put up as temporary abodes, in various places in Thompson Pond 
Plantation, in Raymond, on the eighty rod strip so called,. and in 

New-Gloucester, and that they wandered about begging aud doing 

occasionally little jobs of work for a day or two, and that Kelley was 
about, often with them or one of them. Some of the witnesses 
spoke of Sanborn as a common beggar and common drunkard, and 

Sanborn and wife had been supported by the town of .New-Glou
cester for the last nine or ten years. There was testimony tending 

to prove, that on March 21, 1821, the Sanborns lived in a house 
or hut in New-Gloucester, and bad so d_one for a year or two be
fore, and that Kelley was there with them, and also testimony con

tradictory thereto . 
.At the trial before SHEPLEY J. the evidence was all submitted 

to the jury, who were instructed, that if from the testimony they 
were satisfied, that the father of the pauper, when he was between 
one and two years of age, his mother being dead, gave him away 
to the Sanborns lo be brought up as their own child, and that the 

father never exercised any control over the child after that time, 

and never supplied him with any thing, Ol' took care of him, or re

ceived any thing from him, or saw him except once or twice as a 

visitor, and that.be continued from that time until he was married, 

to be a member of the Sanborn family, and was bTtbe Sanborns re

garded as having a home there, and that be considered that his home, 
and that whatever control over him was exercised by any one was 
exercised by the Sanborns; he should Le regarded as emancipated. 

And that if they should find that he was emancipated, they 
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would consider the testimony relating to the residence of the 
Sanborns on .March 21, 1821, and if satisfied, that they at that 
time had their residence and dwelling in ]Yew-Gloucester, then 
Kelley, if then resident with them, would acquire a settlement in 
New-Gloucester; that if Kelley was not on that day actually in 
that family, yet if they were so resident in New-Gloucester, and 
Kelley was a member of their family, and both he and they regard
ed that as his home, if absent on that day and for a few weeks or 
months, designing at the expiration of that time to return there as 
his home; he must be regarded as having his residence in New
Gloucester on that clay; and that if the jury were not satisfied that 
Kelley was emancipated, and that he was a resident of New
Gloucester on March 21, 1821, upon the principles before stated, 
their verdict should be for the defendants ; and if so satisfied, for 
the plaintiffs. The verdict for the plaintiffs was to be set aside, if 
the instructions were erroneous. 

The parties agreed, that the Judges living in Portland should 
sit in the case. 

S. Fessenden 8j- Deblois argued for the defendants, that the 
facts proved in the case did not show an emancipation. There is 
no such thing as an emancipation, when the father has the power 
of reclaiming the child. This power he could exercise at any day. 
The question is this, is a parent at liberty to abandon his child to 
a beggar and a drunkard, and thus be freed alike from his duties, 
his liabilities and his rights? It is utterly opposed to the moral 
obligations between parents and children, to the interests of society, 
and to the laws of the State. During minority, the child must 
be under some one, and while the father lives, it must be under 
him, and he cannot delegate the power to another. The legitimate 
minor cannot have a settlement separate from its father's in the fa
ther's lifetime. Wells v. Kennebunk, 8 Green!. 200; Lubec v. 
Eastport, 3 Green!. 220; Wiscasset v. Waldoborough, ib. 388; 
Sidney v. Winthrop, 5 Green[. 123 ; 3 T. R. 114 ; ib. 353; ib. 
355; 2 B. 8j- Ad. 865; 2 B. Sf Cr. 345; 8 11

• R. 479; Reeves' 
Dom. Rel. 283; Charlestown v. Boston, 13 Mass. R. 469; Spring
field v. Wilbraham, 4 1Hass. R. 493; Dedliarn v. Natick, 16 
ltlass. R. 135; 2 Johns. R. 375. But if the father could abandon 
his <luties and his rights, he merely transferred them to Sanborn, 



430 CUMBERLAND. 

Portland v. New-Gloucester. 

and the child was under his control, as he otherwise would have 
been under his father's, and is not emancipated. 

Longfellow, Sen. argued for the pbintiffs, that the only question 
in the case was, whether the Judges' instructions in relation to what 

constitutes an emancipation are correct. The jury have settled all 
the rest in our favor. The father has the power to give up and 

surrender his parental rights over the child. This he did, and this 

is of itself an emancipation. There is no distinction in the pauper 

laws between the rich and the poor. The same rule holds as to 

both, until they become paupers. The instructions of the Judge 

are fully supported by the cases Wells v. Kennebunk, 8 Greenl. 
200; Leeds v. Freeport, I Fairf. 356; Springfield v. Wilbra
ham, 4 Mass. R. 496. The decisions go to the full extent, that a 

minor may gain a settlement, if emancipated. Parsonsfield v. 

Kennebunkport, 4 Greenl. 47; St. George v. Deer Isle, 3 Green!. 
390. 

The opinion of the Court was drawn up by 

WESTON C. J.-The jury have found, that the pauper resid
ed, on the twenty-first of March, 1821, in the family of Solomon 
Sanborn, at his house in New-Gloucester. That before he was two 

years old, the father of the pauper had relinquished to Sanborn his 

parental rights over the child. That he had accepted him, and that 

from that period, Sanborn's house was regarded by him, the father 
and the child, as his home. That thereafter, he received no main
tenance or assistance from the father, who practically divested him
self of all care or control over the child, the duties belonging to 

the parental relation, so far as they were fulfilled, being assumed 

and discharged by Sanborn. 
If a minor cannot, by any voluntary act of his own, change his 

domicil or acquire a new one, without the consent of his father, or 

his mother, if she be the surviving parent, there seems no good 

reason why this may not be done, by the appointment of his father 
and the free consent of all, whose interest may thereby be affected. 
And in the case before us, it does appear, that Sanborn's house, 
under the circumstances, became the pauper's home. This how

ever is not necessarily or uniformly coincident with settlement. It 

was made so, at the period referred to by the literal terms of the 
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statute, upon which the plaintiffs rely. A question then arises, 

whether there is any limitation or exception to the generality of its 

application. Such exceptions have obtained even under the pauper 

laws, which depending upon positive and arbitrary enactment, have 

generally received a strict construction. 

Thus, under the act of Massachusetts, of 1793, c. 34, the ninth 

mode of gaining a settlement, although extending by its terms to 

every person, without any discrimination as to age, which is made 

in other modes in the same statute, has been understood not to ap

ply to minors, who had parents living. Hallowell v. Gardiner, 1 

Greenl. 93, and the cases there cited. So although the second 

mode, in the same statute, provides, that legitimate children should 

follow the settlement of their father, until they gain one in their 

own right, this has been held to be limited to the settlement of their 

father, during their minority, and not to extend to a settlement ac

quired by him, after they cease to be minors. Springfield v. Wil
braham, 4 Mass. R. 493. 

Under the statute in question of March 21, 1821, c. 122, sec. 
2, which fixes the settlement, where the party dwelt and had his 

home on that day, notwithstanding the generality of its terms, it 
has been held, with certain exceptions, not to extend to minors. 

Lubec v. Eastport, 3 Greenl. 220. Mellen C. J. there says, 

" it is very clear that a wife and minor children, which compose a 
part of the husband's and father's family, cannot gain a settlement 
distinct from his. It would lead to a separation of husband and 

wife, and parents and children. Policy forbids this." And the 
necessity and propriety of a construction, which will avoid such a 

result, is enforced in Hallowell v. Gardiner, before cited, and in 

Shirley v. Watertown, 3 Mass. R. 322. 
The exception is to be limited by the reason, upon which it is 

founded. Hence in Lubec v. Eastport, it was decided, that it 

does not embrace 'the case of minors, who are emancipated. In 
Springfield v. Wilbraham, Parsons C. J. holds, that the principle 

of derivative settlements, in the case of minors, is founded on the 

right of the father to their services and to the control of their per

sons. When this ceases, he adds, " it is not easy to devise any 

good reason, why they should not be considered as emancipated." 
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The principle is held to depend upon rights, which may be waiv

ed or transferred, and not upon duties, which are matter of legal 
or moral obligation. A father may emancipate his child, or trans

fer his parental rights to another. But this does not relieve him 

from the obligation of furnishing them with necessary support, if it 
is not otherwise provided. And this obligation does not even cease 

with minority, if the parent be of suilicient ability. The duties 
and obligations of the parent, are not now the subject in controver
sy. The case finds a direct and express waiver and transfer of 

parental rights, fully and practically carried out from infancy, with

out any interference whatever on the part of the father. The ap

pointed and substituted home, such as it was, was always made 

welcome to the child, and was acceptable to him. He could have 

remembered no other. He knew no other. It appears to us, 

therefore, to be a case, not within the reason of the exception, 
raised by the construction, to the literal operation of the statute. 

In Wells v. Kennebunk, 8 Greenl. 200, emancipation was held 
to result from the waiver of parental rights, and the substitution of 

another home, not so direct and less strongly marked, than are pre
sented here. The father of the pauper was insane, and incapable 

of legal volition. He died the year before the act of 1821 pass
ed, whereupon the mother became the head of the family, and en
titled as such to the services of the minor and the control of his 
person. Dedham v. Natick, 16 Mass. R. 140. He was left at 
her father's for many years, and was there residing at the passage 
of the act of March, 1821. Her relinquishment of her parental 
rights, was deduced by implication from the facts and circum
stances. Mellen C. J. says, "she seems to have resigned him 
(the minor) to the care, government and protection of the grand
father." What was there matter of inference, is here expressly 
proved and found. 

Judgment on the verdict. 
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lsAAC MANSFIELD ~ al. vs. JoNATHAN H. C. WARD. 

An action against the defendant for having knowingly and wilfully made a 
false answer, when summoned as a trustee at the suit of the plaintiff on the 

stat. 1821, c. 61, § 12, "cor,cerning foreign attachments," is a penal action, 
and must be brought within one year from the time the trustee was discharg
ed by judgment of Court, or it will be barred by the stat. 1821, c. 62, sec. 14, 
limiting penal actions to one year. 

Tms was a special action on the case against the defendant, for 
having knowingly and wilfully made a false answer when summon
ed as trustee at the suit of the plaintiff, brought on the stat. 1821, 
c. 61, sec. 12, which provides, "that any person summoned as a 

trustee, who shall on examination, &c. knowingly and wilfully an
swer falsely, &c. shall out of his own proper estate be liable and 
subject to pay to the plaintiff in the action, his executors or admin
istrators, the full amount of such judgment, as he, they, or any of 
them, may have recovered against the principal, in case the same 
be unsatisfied; otherwise, such part thereof as may remain unsatis
fied, together with the legal interest thereof, and double costs of 
suit, to be recovered in a special action on the case." 

At the trial before SHEPLEY J., it was admitted, that the action 
was not commenced within one year from the time the trustee was 
discharged by judgment of Court. The Judge thereupon was of 
opinion, that the action was barred by the statute of limitations, as 
a penal action. The plaintiffs then submitted to a nonsuit, which 
was to be taken oft~ if it be not so barred. 

Fessenden &- Deblois cited and commented upon the stat. 1821, 
c. 61, sec. 12, and the statute limiting penal actions to one year, stat. 
1821, c. 62, sec. 14, and contended, that the twelfth section of the 
foreign attachment law, in giving the right of action to the plaintiff, 
his executors or administrators only, is not in this respect a pE'!1al 
statute, but a remedial statute. Statutes against frauds are called 
remedial statutes, and are to be construed liberally and beneficially. 
Twyne's Case, 2 Coke's R. 82; 6 Dane, c. 196, sec. 17; 3 Inst. 

381, b; 2 Co. R. 7; Cro. Car. 532. It is remedial, because the 
plaintiff can recover only so much as he has lost by the fraud of 
the trustee. And this was the construction put on the stat. 9 Ann, 
c. 14, against gaming. 2 Bl. Rep. 1226; Com. Dig. Action on 

VoL. 1v. 55 
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Stat. A 1. Where the sum to be recovered, is given to the party 
grieved only, the statute is remedial. As in actions to recover 
three times illegal fees taken. 2 T. R. 148. In case of false re
turn of a member of parliament. Willes, 597; I Wilson, 125. 
In case of wilful holding over by a tenant. 5 Burr. :.2694. It is 
remedial where the whole penalty is given to the party grieved. 
Yelv. 53, and note. A penalty must be created by express words. 
2 Johns. R. 379. This statute is remedial, because it is extenqed 

to executors and administrators, and does not die with the person 
to whom the wrong is done. Bae. Ab. Ex. 8; Ad. P. It is con

sidered remedial in Whitman v. Hunt, 4 J.Uass. R. 272. The 
remedy is extended farther than we claim in Coffin v. Cottle, 16 
Pick. 385. If the sum to be recovered had been given to an in
former, or to any one who sued, the provision might be deemed 
penal. But here the person suffering the injury, and he alone must 
bring the suit, and the statute is remedial. Commonwealth v. 

Howes, 15 Pick. 231; 1 Tidd's Prac. 14; 1 Shower, 353. The 
ground of the action is fraud, and the year, if limited to that, should 
commence at the time when the fraud is discovered, and not from 
the time of judgment. Welles v. li'ish, 3 Pick. 74; Homer v. 

Fish, 1 Pick. 435; 1 Strange, 253. Merely giving double costs 
does not make the statute penal. Willes, 597. 

Cadman 8; Fox, for the defendant, contended, that the section 
of the statute on which the action is founded is penal, and within 
the limitation of one year against penal actions. When a statute 
acts upon the offender and inflicts a penalty, it is to be taken as a 

penal statute, and construed strictly. 1 Bl. Com. 88. It is penal 
because it makes the offender guilty of perjury; because it gives 

double costs ; and because if the trustee swears falsely as to a single 

dollar, he is compelled to pay the whole amount of the debt, how

ever large it may be. Statutes far less penal than this have been 
held penal. Statute relating to costs. 4 Bae. Ab. 79, 80. For 

rendering a false account of duties. 1 Bos. ~ P. 51. Statute 
against usury. Peake's Cases, 164. Statute compelling execu
tors to present a will for probate, within thirty days. Hill v. Da
vis, 4 .Mass. R. 137; .Moore v. Smith, 5 Greenl. 490. Laws re
straining the taking of fish. Boutelle v. Nourse, 4 .Mass. R. 431; 

.Melody v. Reab, ib. 471. Statute restraining livery stable keepers 
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from giving credit to undergraduates. Soper v. President, ~c. 
Harvard College, I Pick. 177. Statute for the suppression of 

lotteries. Nichols v. Squire, 5 Pick. 168; Commonwealth v. 
Howes, 15 Pick. 231. Statutes against taking logs. Jirost v. 
Rowse, 2 Greenl. 130; Little v. Thompson, ib. 228. Statute re

specting false certificate of witness. Chesley v. Brown, 2 Fairf. 
143. Statute for selling spirituous liquors without license. Wis
cassett v. Tmndy, 3 Fairf. 204. 

The opinion of the Court was by 

SHEPLEY J. - The twelfth section of the act of 182 I, c. 61, 

provides, that any person summoned as trustee, who shall upon his 

examination, knowingly and wilfully answer falsely, shall be ad

judged guilty of perjury ; and shall also be liable to pay to the 
plaintiff in the action, his executors or administrators, the full 

amount of such judgment or such part of it as may remain due, 

with interest and double costs. And the question is, whether an 

action brought upon it is within the fourteenth section of the stat. 
c. 62, requiring that actions upon any penal statute for a forfeiture, 

shall be commenced within one year after the offence committed. 

The party, who knowingly answers falsely, is not only to be pun

ished for the crime of perjury, but however trifling may be the 
amount supposed to be entrusted to him, is subjected to pay the 
whole debt, be it ever so large. Nor is it necessary, that the plain
tiff should show, that he has suffered any loss or injury by reason 
of such false answer. It is sufficient for him to prove such false
hood, and that the judgment remains unsatisfied. The statute pro

vision is in effect, that one party in such case may be compelled to 
pay to the other his whole debt, although he has not actually in
jured him, or occasioned him any loss ; and the only ground of re

covery upon such proof must be punishment of the person guilty 

of the offence. The recovery cannot be to compensate the plain

tiff for an injury, but he recovers because he is authorized thus to 

punish the offender. Examining the statute, unbiassed by techni

cal reasoning, or by decided cases, and one is irresistibly brought to 

the conclusion, that a statute which subjects one person to pay to 

another, whom he has not actually injured by his offence, an 
amount of money, limited only by the amount which one may owe 
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another, must be a penal statute; and that an action upon 1t, m 
which the party recovering is not obliged to prove any debt due to 
him from, or injury occasioned him by the defendant, must be a 
penal action. 

Has the phrase " penal statute" acquired such a legal or techni
cal meaning, that it is to be considered, that the legislature used it 
in that particular sense? It is contended, that there is a distinction 
between remedial and penal statutes, and that no statute is consid
ered penal, when the action is given to the party aggrieved. Ad
mitting the distinction to be correctly stated, is one considered a 
party aggrieved, who to maintain his action is not required to prove 
that he has suffered injury ? 

H1oodgate v. Knatclibull, ;2 T. R. 148, was an action on the 
statute ;29 Eliz. c. 4, to prevent extortion, which provides, that the 
officer " shall lose and forfeit to the party grieved his treble dama
ges;" and when the party, who had been compelled to pay more 
than legal fees, sued for treLle such illegal fees, that part of the 
statute was considered remedial. 

Wynne v. Middleton, I Wilson, 125, was an action upon the 
statute 7 and 8 W. 3. c. 7, which provides, that a party aggrieved 
by a false return of a member to parliament may recover double 
damages; and the Comt say, "we think that this is not a penal 
statute, but if it be, it is also a remedial law." 

Wilkinson v. Colley, 5 Burr, 2691, was an action on the stat. 
4 Geo. 2, c. 28, which provides, that a tenant wilfully holding 
over aftc'r the determination of his term, and after notice given to 
quit, "shall pay at the rate of double the yearly value," against 
the recovering of which said penalty there shall be no relief in 
equity." The reporter says, "they held this to be a remedial law; 
the penalty is given to the party aggrieved." 

Bellasis v. Burbriche, 1 Ld. Raymond, 170, was case for res
cue of a distress for rent, and after verdict for plaintiff a motion 
was made in arrest for the reason, among others, that jt being a 
penal action, because treble damages were given, the venire was 
not correctly awarded, and Powell said "that it would be a question 
whether penal actions should be construed to extend to cases where 
the party grieved brought the action, or whether it should be ex
tended only to common informers." 
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In these cases it will be perceived that the party aggrieved, in 
whose favor the statute is considered remedial, is one who, to entitle 

him to recover, must prove that he has suffered injury. 

It is supposed in the argument, that some light may be thrown 

upon the question by the decisions respecting costs; and that they 

are not allowed in England in actions on penal statutes, but are on 

remedial. By the common law, costs were not recoverable in any 

case. The statute of Gloucester gave costs, where the party re

covered damages. In Eaton v. Barker, 3 Lev. 374, it was de

cided that a qui tam plaintiff could in no case recover costs, because 

no debt can be said to be due to him until recovered by a verdict, 

and he can therefore have no damages for detention. Where a 

statute gives a sum certain to the party grieved, it has been decided 

he shall recover his costs, because the penalty being due presently 

as a compensation for his injury, he suffers damages by the neglect 

to pay, and is therefore entitled to costs. North v. Wingate, Cro. 
Car. 559; Ward v. Snell, 1 H. Bl. 10; Creswell v. Houghton, 
6 T. R. 355; Tyte v. Glade, 1 T. R. ~67. In these cases, also, 

the party grieved is the one who has suffered, and must make proof 

of it before he can recover. 

Again it is said, that our statute is a modification of the statute 

of 31 Eliz. c. 5, <§, 8, and that it has been decided that the statute 

of Eliz. does not extend to an action brought by the party ag
grieved. That statute provides, that all actions brought upon any 

statute penal, whereby the forfeiture is limited to the Queen, shall 

be brought within two years, and all actions, where the forfeitures 

are limited to the Queen and another that shall prosecute, shall be 

brought within one year after the offence committed. Two classes 

of penal actions are here included, those where the penalty is given 

wholly to the sovereign, and those where it is given partly to the 

sovereign and part1y to a prosecutor or common informer. Hence 

it was decided in Culliford v. Blandford, I Show. 358, that an 

action for a false return of a member of parliament on that clause 

of the statute of 23 H. 6, which gives to the King a penalty of 

forty pounds, to the party that should have been returned a like 

sum, and in his default to sue within three months to any person 

who would sue for it, was not within that statute, the penalty being 

given wholly to the party or person sueing, and not to him and the 
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King jointly. Can it be contended, that the statute, s0 far as it 

gave a penalty to any one who should sue for it, in case the party 
aggrieved should not, was not a penal statute, and the action a penal 
action? The statute of _,.7l1aine extends to the two classes named 

in the statute of Eliz., and also to a third class where the penalty 

is limited wholly to the party or person prosecuting. And it was 

therefore decided by this court in Moore v. Smith, 5 Greenl. 490, 

that an action against one named executor for not filing the will 

agreeably to the eleventh section of the statute, c. 51, which 

gives the whole penalty to the party interested in the estate devised, 

was within our statute and must be brought within a year. 

The decisions as to what actions are within the statute of Eliz. 
throw little light upon the question, because there is a class of penal 

actions upon penal statutes, though they may be few in number, 
which are not included within that statute, but are included with

in ours. It is said, that in this case, the law implies, that the plain

tiff is injured, and therefore the action is given to his legal repre

sentatives. It may be true, that the probability of an injury to the 

plaintiff might be the cause of thus extending the right of action. 
But the matter under consideration, is not the motive for such ex

tension, but whether one who is not obliged to prove an injury, is 
to be regarded as the party aggrieved; and whether the phrase, 
penal statute, has such a leg;al signification, that it cannot be re

garded as including a case, where a party may pos~ibly have suffer
ed, but where his right of recovery does not rest upon any proof 
of injury. No decided case has been brought to the knowledge of 

the Court, to prove that such a statute is not to be considered in 
the legal sense of the term a penal statute. 

It is not intended to decide, whether there may not be a penal 

statute, which gives the penalty wholly to one, who to enable him 

to recover, must prove an actual injury, but only that a statute is to 

be considered penal, when the party recovering is not obliged to 
make any such proof of injury. 

Nonsuit confirmed. 
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THOMAS WARREN 'CS. OCEAN INSURANCE COMPANY, 

The authority of an agent to act for a corporation, need not be proved by re
cord or writing, but may be presumed from acts, and the general course of 
business. 

Where by the uniform practice of an insurance company, a deviation from the 

risk assumed in the policy is waived by the President, for a compensation 
agreed upon by him and by the assured, and the waiver and assent with the 
terms thereof are written across the policy, without any new signature, and 

recorded by the secretary; a contract made in that manner, is binding upon 

the corporation. 

And after such contract has received the assent of the assured and of the Pres

ident of the company, and has been written upon the policy, it is the act of 

the corporation, although the secretary may not record it upon the record 

book. 

Where the custom of an insurance company is to dispense with the signature 

of the assured to the premium note until after the policy is recorded, the omis
sion to sign the note when the risk is taken, does not render the contract 

void from want of consideration. 

In an action on a policy of insurance, it is competent for a Judge at the trial, · 
to permit an amendment of the declaration by adding a new count, varying 
from the original, only in the date of the policy declared on. 

AssuMPSIT on a policy of insurance, for the plaintiff and for 

whom it may concern, on the brig Pactolus, dated March 5, 1838, 
for her voyage from Havana to her port of discharge in the United 
States, and averring a total loss by the perils of the seas, within 

the risk taken by the company. Before any plea was put in, the 
plaintiff moved for leave to amend, by filing a count similar in all 

respects to the first, excepting that the date of the policy was al
leged to be on the fourteenth, instead of the fifth of .March, the 
policy being set out at length in each count. The defendants ob
jected to the amendment, but it was permitted by EMERY J. who 

presided at the trial. The Pactolus was lost February 21, 183$, 
in going from Havana to 1Hatanzas by perils of the sea. The 

policy of insurance numbered 3427, when produced at the trial, 

had upon it, written across its face in the handwriting of the secre

tary, in red ink, these words. "The brig herein named with cargo, 
has liberty to proceed from Havana to Matanzas to finish load
ing, and the risk to be continued at and from thence to her port of 
discharge in the United States, cargo valued at the same. For 
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which the sum of forty dollars is added to note 3427. March 14, 
1838." A writing on the policy in blue ink was spoken of by I.he 

witnesses, but the copies do not show its tenor. It seems to have 

been a protest by the defendants, that they were not bound by the 

policy, made after the writing in red ink, and when the plaintiff 

was not present. Several witnesses testified in relation to the time 

when, and the circumstances under which the writing in red ink, 

called the healing of the policy, was made. The variations in 

statement, are material only on questions of fact, settled by the 

jury, and are unimportant in determining the questions of law. 

The statement by the secretary at that time, who was called by the 

defendants, is in substanc'3 this. On the morning of .JJ:larch 14, 
1838, about half past 8 o'clock, the President of the company, 

Bartol, and Col. Warren, the plaintiff, came into the office togeth

er; that Warren came in stating, that he had received a letter from 

the master of the Pactolus, saying, that he was at Havana partly 

loaded, and should proceed next day to Matanzas to finish loading; 

Warren remarked, that he believed his policy was then in the 

office, and witness told him he believed it was; Bartol told War
ren "it ought to be healed," or, " you want to heal it ;" Warren 
said he wanted it healed, and asked Bartol, what he would charge 
him for liberty to go to .Matanzas; Bartol told him he would do 
it for a half per cent.; Warren inquired, whether that was the 

usual rate, what we were in the habit of charging. Warren then 
concluded to give it, and have it healed, and told Bartol so; they 
both requested the witness to make the necessary writing and put 

it on the policy; witness took a separate piece of paper and wrote 

on it what he thought necessary, and asked Warren if that would 

answer; Warren said yes, and witness then wrote it in red ink 

athwart the policy. After he had copied the paper on to the poli

cy, he then turned to the register, and began to copy it there. 

Woodbury, a director, came in after the bargain was made, while 

the witness was copying from the separate piece on to the policy, 
and asked what the Colonel wanted; Warren said he had been 
getting some insurance, and witness thinks Warren asked, if half 

per cent. was not too much, and Woodbury said no, not half 

enough. After the witness had finished the writing on the policy, 

and had written one word on the record book, Farmer, another di-
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rector, came in with a letter in his hand, and said, Colonel, do you 

know your Pactolus is in trouble? Witness ceased writing, and 

Warren in reply to Farrner said, where, what; Farrner was at the 

desk looking over the letter, and Warren went and looked over his 

shoulder, and appeared to be reading the account of the loss, and 

as soon as he got through went out of the office, this being about 

nine o'clock. Witness asked if he should go on ; Bartol and 

Woodbury said "no, stop where you are," This was before War

ren went out. Warren said nothing before he went out about giv

ing a note or paying the premium. About a month after the heal

ing, heard Warren and Bartol in conversation about the policy, 

in which Warren said "he hoped there would be no tricking about 
it," and Bartol replied, "every thing shall remain as it was." 
About the same time witness told Warren he had several policies 

in the office and offered them to him, and he replied, that when he 

took one he woul<l take all, and declined taking any unless he could 

have that of the Pactoltts, and witness refused to let him have that, 

and it was brought into Court by witness on the trial ; Bartol pro

mised Warren a copy, and he had it. The witness stated that it 

was customary to leave policies in the office, and has known them 

to lie until the notes were nearly matured before the assured 

came in to take the policies and sign the notes ; witness gave up 
to Warren six policies where the risks were then all up but one, 
and Warren had not given any notes for either of them until that 
time. Warren and Waite, the owners of the Pactolus, were stock
holders in the company. The plaintiff called the former secretary 
of the company, who testified, that the mode of doing business in 

the office was, that the party wishing insurance, stated what he 
wanted, and the secretary put it down on the book, and if the 

President agreed to take the risk, he stated the rate of premium or 

risk to the secretary, that would be required; the secretary inform

ed the applicant, and if he assented to the terms the agreement was 

then entered on the proposal book, and signed by the applicant, 

and the risk was thr.n considered as taken, and the policy was made 

out afterward; that the healing did not go on to the proposal book, 

but went on to the policy, and then into the record; that policies 

are frequently left in the office after they are executed, and the 
premium notes are often left filled up a long time before they are 

VoL, iv. 56 
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signed. Usually when the assured takes the policy, he signs the 

note. The note itself is filled up and numbered, and the assured 

has nothing to do but to come in and sign it. The proposition first 

taken down by the secretary, is a mere memorandum, made for the 
purpose of bringing the subject before the President. When a 

policy is healed, they generally take another note, but the old note 

remains as it was. Other witnesses testified, that they had had 

policies healed at that office, and that it was done by writing in red 

ink oh the face of the policy crosswise in the manner it was on 

this, and that the notes were seldom signed at the time, and were 
paid afterwards. Before the suit, the plaintiff offered the amount 

of the premium for insurance and healing, and it was refused. The 

case shows, that the 1st, 2d, ad and 4th articles of the by-laws of 
the company were read in the case, but are not found in the copies. 

But from other papers in the case, it appears, that by Article I, 

the President, among other duties, was " to take such general su

perintendance of the institution as will have the most effectual 

and productive operation." The 4th article provides, that "on 
concurrence of the President, or in case of his absence or sickness, 
on the approbation of two directors, as to the terms of insurance, 
the Secretary shall then proceed to fill up and execute such policy 

which when completed is to be immediately recorded, and shall be 
considered binding on the company and on the insured, though the 
note may not have been given for the premium." 

After the evidence on the part of the plaintiff was closed, the 

counsel for the defendants requested the Judge to order a nonsuit, 
which was declined. 

The counsel for the defendants, requested the Judge to give to 
the jury the following instructions. 

1. That a consideration is necessary to constitute a contract, and 

that as in the present case, no consideration was paid or secured by 

said Warren to said company, no binding contract was made by 

said company on the 14th of March, 1838. 

2. That a verbal promise is not sufficient to constitute a consid

eration for the supposed contract in this case, unless the contract of 

insurance was first written, signed, and recorded, according to the 
by-laws of the company, 
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3. That in this case, the evidence offered, does not prove a con

sideration sufficient for any contract of insurance. 

4. That an actual or constructive delivery of a policy, or notice 

that the contract duly executed is completed, is necessary. 

5. That the evidence in this csse, does not prove that any con

tract was made and completed. 

6. That the alleged contract was not completed according to the 

by-laws of the company, and so it created no obligation on the 

company. 

7. That as the original policy was vacated by a deviation to 

Matanzas, prior to the 14th of .March; when the alleged contract 

was made, and as the vessel prior to that day was lost, and unin

sured, no new insurance could be made by the company on the 

vessel, that would protect the vessel on her return voyage from Ha
vana to ]Hatanzas, and thence to the United States, unless the 

same was signed by the President and two directors, and counter

signed by the secretary of the company. 
8. That a corporation cannot bind itself, except in the mode 

prescribed in its charter, or in virtue of some contract made by an 

agent of the corporation duly authorized for the purpose. 

9. That a corporation cannot bind itself by any verbal contract. 
10. That the law requires the same solemnities and authentica

tion to alter a policy, changing or increasing the risk or premium, 

as it does to make a new binding policy. 
11. That the President of said company has no authority what

ever as an officer of said company, except what is given to him in 

its charter or by-laws. 
12. That as it appears by the by-laws of the company, that 

they do not give any authority to the President to assume or change 

any risk, beyond the power given by the statutes of the State, the 

pretended contract on the 14th of 111.arch, between said Warren 
and the company, did not bind said company. 

13. That the conversation which took place in the office on the 

14th of March, as testified by Wright, the secretary, between 

Bartol and Warren, and what was written by Wriglit, without 

completing the record, and without any consideration being paid or 

secured, with the whole testimony of what ther took place, and 
was said and done, did not constitute a contract to bind the defend-
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ants according to law, and that the testimony in the case, of what 
took place in the insurance oJ'fice, at that time before the plaintiff 
went out of it, and the evidence of what was then done in writing, 
did not constitute a contract to bind the defendants according to 
law, and that the action cannot be maintained. 

The fourth and eleventh requested instructions were given to 
the jury without qualification, the residue of the requested instruc
tions, precisely as requested, were not given. But the Judge 
did inform the jury, that there must be a consideration for a 
contract; and further instructed them, that it was admitted in 
the discussion, that the policy of the 5th of March, 1838, was 
correctly made and to be good and binding, but it is not admit
ted, that the healing afterward attempted, was of any binding 
efficacy ; that a copy was first read, because the original was in the 
hands of the defendants, and they had been notified to produce it, 
but as it is hov1evet· now produced, it is to be considered as if in at 
first; that the defendants put on it the writing in blue lines, lest they 
should seem to be admitting, that it was fully completed ; and you 
are to determine the question, how far certain acts have been done 
in order to render the contract binding. The first inquiry is, was 
this contract executed? Next, was it executed under such circum
stances as to bind the defendants? And this question would re
main even if the premium note had been signed or paid. The 
owners are proved to be stockholders in this company, and the by
laws are binding on the company, and it is presumed, that those 
who are members of the same association, know what those laws 
were. As individuals they can contract with the corporation of 
which they are members, as well as a stranger could; that the 
usages of the plaintiff as to policies of this office has been shewn, 
and countenance has been given to those usages by the practice 
under the by-laws, both as to policies and notes for premium ; that 
the defendants say that " the contract of the 5th of March, was 
dissolved by deviation, and that the same steps must be taken in 
healing, as if it were a new insurance," the defendants might waive 
all objection on account of deviation, if they chose, and the con
tract remain unaffected by it. Deeds even of lands may be altered 
by consent of parties. If deeds may be thus altered, contracts not 
under seal may for a stronger reason. 
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Was or was not the agreement for the alteration perfected be

fore the news of the loss? The by-laws are as much binding on 

the plaintiff as the defendants. 

It is not necessary to put the description of alteration about to 

be made on the proposal book, when the parties understand the 

facts, unless required. 

The agreement of the President and secretary with the plaintiff 

binds, even if two directors did not agree to it. 

The policy filled up and executed is binding, and the recording 

is not necessary for the insured; if filled up and executed with the 
assent of the President, it binds, though not recorded. 

Impressions of witnesses are not to be received by the jury as 
evidence. 

If from the evidence, the jury are satisfied that the parties 

agreed, that what was done should not be binding, you must dis

charge the defendants. 

This part of the case must stand or fall by the agreement of the 

parties at the time. And if Warren heard the President say, stop, 

and agreed that the secretary should stop then, and the business 
end there, the plaintiff cannot recover. But if you are satisfied, 

that the agreement was, that the alteration should be made, and 

that it was so written on the policy before the President's remark, 
stop, then the alteration is binding en the defendants. There was 
sufficient consideration for it. 

Other instructions were given by the Judge relating to different 

points of defence. The verdict of the jury was for the plaintiff 

on the new count filed. If the instructions given were erroneous; 

or if any of the instructions requested and withheld ought to have 
been given, or if on the evidence the action is not maintainable, 

the verdict is to be set aside. There was a motion for a new trial 

because the verdict was against evidence, and the whole evidence 

is reported. But comparatively a small portion of it is here given. 

Mellen and Daveis, for the defendants, argued, that this was a 

perfect writ at first, and not within the statute of amendments, 

The same contract cannot begin to exist on two different days. 

The contract first declared on was one made on the 5th of March, 
and the one declared on in the amended count was made on the 
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fourteenth. This was introducing a new cause of action. Rule 

of Court, 15. 
The nonsuit should have been ordered because the plaintiff had 

not made out a case showing that the company were liable. This 
objection may with propriety be examined under the next. 

But the main question in this case is, was there enough done on 
the fourteenth of .March to make the contract binding on the com
pany? It is confidently contended that there was not. 

1. The recording of the policy was a condition precedent to its 
validity. This was never done, or intended to be done. Before 
the completion of the contract, so as to make it binding on the par
ties; information of the loss came into the office, and the defend
ants refused to go on and complete it. This they had a right to 
do by law without reasons, and in this case they had abundant 
cause to justify them. The by-laws of the company required all 
policies to be recorded, and it is indispensible that it should be 
done, before it can be the contract of the corporation. 

2. It is not the contract of the corporation, because it was not 
signed by the President, or countersigned by the secretary. Both 
these are expressly required Ly the stat. 1821, c. 139, ~ 1, "to 
define the powers, duties and restrictions of insurance companies." 
Where the statute prescribes the mode in which an act shall be done, 
it must be done in that way, or the corporation will not be bound. 
This was the point decided in Head v. Prov. Ins. Co. 7 Cranch. 
127. That case has never been overruled, and is decisive of this 
action in our favor. The l,ealing of the policy was a new con
tract of insurance, and required all the forms of the original one to 
bind the company. Individuals may contract as they please, but 
corporations can be bound only in the mode prescribed by law. 

2 Phillips on Ins. 4 ; Hayden v. ~Middlesex Turnp. IO ltlass. R. 
397 ; 1 Wash. C. C. Rep. 93; Beaty v. Marine Ins. Co. 2 
Johns. R. 109; Bank of U. S. v. Dandridge, 12 Wheat. 64. 

3. There was no consideration for the contract, if one had been 
made in proper form, and with sufficient authority. The plaintiff 
gave no note, paid no money, and did not agree to do either. 

4. There was no delivery of the policy. This was necessary. 
The secretary did not agree to keep it for the plaintiff, but refused 
to do so. 
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Deblois, for the plaintiff. 
1. The amendment was properly allowed. The same policy is 

set out in both counts, and the loss is the same in both in all its 
circumstances, and it is therefore manifestly the same cause of ac

tion. Stat. 1821, c. 59, ~ 15; Rule 15, S. J. Court, 1 Greenl. 
415; Bridge v. Austin, 4 Mass. R. 115; Colt v. Root, 17 JJ,Jass. 
R. 229; Green v. Lowell, 3 Greenl. 373; Phillips v. Bridge, 
11 Mass. R. 246; Anderson v. Brock, 3 Greenl. 243; Kincaid 
v. Howe, 10 Mass. R. 203; Leighton v. Leighton, l lJ,lass. R. 
433. 

2. The proper mode of declaring was upon the instrument as 

finallr healed and perfected on the 14th otMarch. Robinson v. 

Tobin, l Stark. R. 268. 

3. The contract of March 14th was perfected. The terms had 

been settled, and even the language of those terms reduced to 
writing, and by the assent of both parties placed upon the policy 

by the secretary. Nothing remained to be done to complete the 

bargain and perfect the same. It was not necessary that the sig

natures should be affixed to what is called the healing. By writ

ing the same upon the policy by the secretary, under direction of 
the President, those very signatures were adopted to the healing 

or alteration. It is the same as filling up a blank policy signed 
before hy the President and secretary. Stocking v. Fairchild, 5 
Pick. 181 ; Turner v. Burroughs, 8 Wend. 144; Bell v. Marine 
Ins. Co. 8 Serg. ~ R. 98; Kensington v. Inglis, 8 East, 273; 
Kenyon v. Berthcn, I Cowper, 11, in note; Bean v. Steeport, 1 
Doug. 11 ; De Halm v. Hartley, 1 T. R. 343; Phillips on Ins. 
18; Robinson v. li'rench, 4 East, 140 ; Ewer v. Washington Ins. 
Co. 16 Pick. 502. A policy of insurance on a ship, lost or not 
lost, is good, the ship having been accepted for insurance, and the 
premium paid, although the policy was not actually executed and 
stamped, until the loss had happened. Mead v. Davison, 3 Adol. 
~ Ellis, 303. The alteration called a healing, may be made with 

the consent of both parties, as in a deed, bond or note. Smith v. 

Croker, 5 Mass. R. 538 ; Woolley v. Constant, 4 Johns. R. 54 ; 
Zouch v. Claye, 2 Levinz, 35; 4 Com. Dig. 169, Fait, (Fl;) 
Kershaw v. Cox, 3 Esp. R. 246; Kennerly v. Nash, l Stark. 

R. 368. 
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4. The contract was cornpleted by those authorized on the part 

of the defendants. The general lmsine3S of taking risks was en

trusted by the by-laws to the President specially, and the inter
vention of himself and the secretary was all that was necessary to 

bind the corporation. If they were competent. to take the first 

risk, they were competent to take the additional one from Hai·ana 
to Matanzas. Perkins v. Washington Ins. Co. 4 Cowen, 645. 
A person may become the agent of a corporation, as he may of an 

individual, without any deed or writing. Were it not so, there 

would be no safety in dealing with a corporation, unless it were 

with a full board of directors. They would have all the advan

tages of employing agents, and be under no responsibilities for their 

acts. Randall v. Van Vecliten, 19 Johns. R. 60; Mott v. Hicks, 
1 Cowen, 513; Danforth v. Scho. Turn. Cor. IQ Johns. R. 231; 
Bank of Columbia v. Patterson, 7 Cranch, 306; Dunn v. Rector 
of St. Andrews Church, 14 Johns. R. 118. 

5. The recording of the original policy, or of the healing thereon, 

is a mere ministerial act of the secretary, and constituted no part 

of the contract between the insurers and the assured. Kohne v. 
Ins. Co. North America, I Wasli. C. C. Rep. 93. The secretary 

is the servant of the company, and not of the plaintiff, and they 
cannot avail themselves of the neglect of their servant to avoid 
their contract. 1 Wash. 93, and 3 Adol. 8f Ellis 303, before 

cited. The insurers confess themselves to have received the pre

mium in the policy, and it binds them. Phillips on Ins. 76; Mar
shall on Ins. 334; I Camp. 532. 

Preble, on the same side, remarked, that he had but one point in 

addition to those of the gentleman who had preceded him. The 

President was the general agent of the corporation to effect insur

ances, and his acts are therefore binding upon them. The regula

tions of the company, and the testimony of all the witnesses, show 

that he was authorized and employed alone to transact the business. 

In every instance the President has determined the premium, and 

taken the risk, without consulting any one. 

He replied to the arguments of the counsel for the defendants. 
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The opinion of the Court was by 

EMERY J. - In this case, it is insisted by the defendants that 
the amendment allowed before issue joined, was in violation of the 
15th rule of this Court. The restriction in that rule is, that amend
ments will not be allowed, unless consistent with the original de

claration, and for the same cause of action. By inspecting the 
declaration, we discover that the same policy is described in both, 
excepting as to date. Conformably to our practice, we consider 
that the amendment was warranted. 111.atthews v. Blossom., 15 

Maine R. 400. 

The motion for a nonsuit, we think, cannot be sustained, for such 
evidence was exhibited as called for the intervention of a jury to 
pronounce upon its effect. The case cited from 2 Peere Williams, 
170, Da Costa v. Scandrett, is very different from this. That 

was for an injunction, and to be relieved against the insurance as 
fraudulent, because one having a doubtful account of his ship de
scribed like his, was taken, insured her, without giving any infor
mation to the insurers of what he had heard, either as to the hazard 

or circumstances which might induce him to believe that his ship 

was in great danger, if not actually lost. It was held that the 
concealing of this intelligence was a fraud. The policy was or

dered to be delivered up with costs, but the premium to be paid 
back and allowed out of the costs. This was decided in 1723. 

In the present case, the letter which the plaintiff had received 

was immediately communicated to the supervising officers of the 
company, before the healing was agreed upon. This subject seems 
to have been fully settled by the verdict. 

But with the usual candor of the learned counsel for the defend
ants, it is frankly admitted, that the material part on which they 
rely is the question, was the contract executed so as to bind the 
company? 

In ordinary circumstances between individuals it is conceded that 
what was proved to have been done might be sufficient. But it is 
insisted that the defendants are acting as agents for others, with 
restricted powers, to be executed only in strict conformity with the 
provisions of the charter. And that all the prerequisites for the 
due execution of the original contract should be fully complied 
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with, in respect to the healin,g, inasmuch as it was giving life and 
vigor to a contract which was vacated by the deviation from the 
original voyage. 

We are well aware of the delicacy and difficulty of the situation 
of the directors of such an institution as that of the defendants. 
And that therefore the directors may feel bound to press every ob
jection against rrsponsibility on supposed contracts. 

It is urged that the case of Head Sf' Amory v. Providence In
surance Company, 2 Cranch, in the opinion of C. J. MARSHALL, 

which has never been overruled, is decisive of the present case. 
What is decided there is, that the act of incorporation is to the defend
ants an enabling act; it gives them all the power they possess; it 
enables them to contract, and when it prescribes to them a mode of 
contracting, they must observe that mode, or the instrument no more 
creates a contract than if the body had never been incorporated. 

In the present case, there was no agreement to vacate the first 
policy, but merely to heal the infirmity resulting from the deviation. 
In Head Sf' Amory v. Prov. Ins. Co. it is said in the opinion, that 
a contract varying a policy is as much an instrument as the policy 
itself, and therefore can only be executed in the manner prescribed 
by law. 

The inquiry now is rather a question as to the effect of evidence, 
whether the company, through their officers, have assented to the 
proposition of the plaintiff for the healing, and acted under it con
formably to the requisition of the charter and by-laws of the cor
poration. 12 Wheat. 64, Bank of U. S. v. Dandridge, at page 
'13. The verdict has established that it wa.s the same policy, and 
that the healing was completed. 

After the lapse of twenty-three years from the time of the de
cision of Head Sf' Amory v. Prov. Ins. Co., in the case of the 
Bank of the U. S. v. Dandridge, though the decision in Head Sf' 
Amory v. Prov. Ins. Co. was received and approved, yet in the 
case of the bank it was said by Justice Story, delivering the opinion 
of the Court, "We do not admit, as a general proposition, that the 
acts of a corporation, although in all other respects rightly trans
acted, are invalid merely from the omission to have them reduced 
to writing, unless the statute creating it makes such writing indis
pensible as evidence, or to give them an obligatory force. If the 
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statute imposes such a restriction, it must be obeyed ; if it does not, 
then it remains for those who assert the doctrine, to establish it by 
the principles of common law, and by decisive authorities. None 

such have, in our judgment, been produced. By the general rules 
of evidence, presumptions are continually made in cases of private 
persons, of acts even of the most solemn nature, when those acts 

are the natural result or necessary accompaniment of other circum
stances. The same presumptions are, we think, applicable to cor

porations; acts done by the corporation which presuppose the ex
istence of other acts to make them legally operative are presump
tive proofs of the latter." 

If there be justice in the foregoing suggestion, it cannot be in

applicable to cite the case of 1Uead v. Davidson, 3 Adol. S; Ellis, 
303. " Insurance was proposed on the plaintiff's ship Crisis, to 
a mutual insurance society, called the British Association of Lon
don, of which the plaintiff and defendant were members, in Febru
ary, 1829, and the premium paid, lost or not lost, from February 
15, 1829, to February 15, 1830. The policy was formally exe
cuted on the 21st of October, 1829. The loss had before that 
day become known to both parties. By the practice of the socie

ty, policies used to be filled up and delivered out as members ap
plied for them. By the rules of the society, the sums insured, 
were to commence on the day of the ship being accepted by the 
committee, and to continue in force twelve months from 1hat 
time, paying five per cent. charge for policies, power of attor
ney, and two guineas for survey. A nonsuit had been entered 
with leave to move to set it aside." Denman C. J. in the course 
of his opinion says, "he, the plaintiff, bought and paid for the 
underwriter's promise to indemnify. If his ship had arrived, the 
underwriter would have kept the whole premium ; though she 
has perished he cannot be relieved from his agreement. Equity 
would have compelled him to execute the formal policy when
ever tendered to him. In voluntarily executing he has only per
formed a maniftst duty, and cannot now retract the obligation." 

The question in the case of Head 8j Amory v. Prov. Ins. Co. 
was whether a certain paper, written by the secretary but not sign
ed, was a settlement or cancelling by the President and directors. 
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It is urged, that a by-law should not violate any provision of the 
charter of corporation. The correctness of this argument is readily 

acknowledged. But the by-laws should be deemed to have been 

adopted with an intention of facilitating the exercise of all the 

powers given by the charter, and should have a liberal construction 

in order to give just effect to the deliberate arrangement of the 

corporation, if not found directly opposed to the provisions of the 

charter. 

We do not perceive that more should be required than to accom

plish the expression of the views of the parties, as to what they 

intended to be bound, in the forms by themselves prescribed, if they 

are susceptible of being justly considered conformable to the sub

stantial requisitions of the charter. Ought it to be a question 

whether after the deviation was known, and a consent to heal it, 

as it is called, and an additional liberty given, on further considera

tion, it should he considered otherwise than as a waiver of all ex

ceptions as to the deviation. Certainly the corporation were com

petent thus to waive. 

For the purposes of justice, to prevent conclusions unfavorable 
to the fair vie\vs of parties concerned, we must give the same con

struction as we should give to acts of others in similar circum
stances. 

We do find that the instrument produced is signed by the Pres

ident, countersigned by the secretary, recorded as to all which took 
place on the 5th of March, and displaying the healing clause. It 

appears perfect in its form with different dates, the healing being 

on the 14th day of March. 
On the evidence, we find that all the important acts to complete 

the contract, as between the parties, were done before the secretary 

began to record the healing. This particular matter was to be 

performed prineipally for the benefit and accommodation of the 

defendants. 

"\Ve must regard the previous signing by the officers, was by 

them approved and adopted as sufficient as to the healing clause, 

without a reiteration of the form of running over with a pen the 

same letters of their names. 

The beginning to record the healing was such a subsequent act, 

as on this part of the subject carries indubitable presumptive evi-
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dence, that all the previous necessary forms had been complied 
with. We cannot exclude from our consideration the usages of 
the parties, which we consider were rightly introduced in proof. 

A contrary construction would draw this consequence, that the act 
incorporating this company, instead of being an enabling act to 
effect insurances, would rather become an act for enabling a cor
poration, acting by its agents, to sustain its agreements when bene
ficial to them, and to evade them, when disasters came, against 
which it was apprehended they had insured. Because it would 

be only necessary to procrastinate the recording of all healings, 

and take the hazard of being relieved upon some future intelli

gence. 
It may not be too much to say that the peculiarity of the occur

rences first presented to the consideration of the office, tending to 
excite suspicion, might well induce them to bring the subject to 
judicial investigation ; and the trial before the jury, the proper tri

bunal for settling such questions, has freed the plaintiff from all im

putation of fraud or concealment. 
We do not perceive error in the instructions given by the Court 

to the jury, or in the declining to give the requested instructions, 

and therefore there must be judgment on the verdict. 

JAMES L. FARMER vs. JOHN RAND. 

Each indorser of a promissory note, is entitled to one day for giving notice to 
the party next liable; but the time is to be calculated from the day on 
which the notice was in fact received, and is not enlarged, if he has receiv
ed notice earlier than might in strictness have been required. 

If the indorser of a note in blank, prove that a waiver of demand and notice 

was afterwards written over his name, in the presence of the plaintiff, when 
the indorscr was not present or assenting thereto, he is thereby discharged, 
unless the plaintiff bring proof to show hi, liability. 

AssUMPSIT by an indorsee against an indorser of a note. The 

same action was before tried, and a case reserved for the opinion of 

the whole Court, is reported in 14 Maine Rep. 225. A copy of 
the note and of the indorsements thereon, as well as the facts then 

in evidence, appear there. The declaration in one count averred 
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a demand and notice. On this trial there was evidence, which the 

plaintiff contended, proved a demand and notice, but which was 
controverted by the defendant. The note fell due on Saturday, 
July 2, 1836, the third day being Sunday. The demand was 

made in Boston, July 2d, and the notice received at Portland, by 

the Bank, July 4. There was also evidence, that when the note 

passed from the hands of the defendant, his indorsement thereon was 

in blank, and that afterwards, when he was not present, the waiver 

of demand and notice was written over the names of the indorsers 

by Sewall, another indorser, in the presence of the plaintiff. There 

was no evidence of any knowledge or assent on the part of the 

defendant to the waiver of demand and notice. 

At the trial before SHEPLEY J. the plaintiff contended, that as 

he had not declared on the waiver, the burthen of proof was upon 

the defendant to show that it was improperly placed there. The 

jury were instructed, that if they were satisfied from the testimony, 
that the notice to the defendant was placed in the door of the office, 

it being closed on Tuesday, that would be sufficient to charge him, 

but that if not placed there until Wednesday, it was too late. 
Also, that if they were satisfied, that the waiver and engagement 
to pay at all events, were placed upon the back of the note, after 
it had passed from the defendant with his indorsement in blank, and 

without his consent, the contract was materially altered thereby, 
and he was discharged, uuless it was proved by the plaintiff that 
such waiver and engagement did not apply to the defendant. 

The verdict was for the defendant, and was to be set aside, if 
the instructions were not correct. 

D. Goodenow, for the plaintiff, contended : -

I. It was soon enough to give notice on Wednesday, July 6. 

The third day being Sunday, and the fourth, the anniversary of the 

declaration of independence, it was not necessary to move in giving 

notice in Boston until Tuesday the 5th. The Bank in Portland 
had the same time to notify the defendant, as if the notice had not 
been received until Tuesday, and therefore the defendant had actual 

notice as early as he was entitled to by law. 3 Kent, 2d Ed., 
106; 4 Bingh. 715; 8 B. Sf' Cr. 387; 14 Mass. R. 116; 1 

Pick. 401; 5 Wend. 566; 2 Caines' Cases, 195 ; 15 Wend. 
364. But due diligence to give notice is all which is required. 
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2. The instruction relating to the burthen of proof was errone
ous. Fraud is not to be presumed, but must be proved; and if the 
defendant would avoid his liability by reason of it, he must prove 
it. Gooch v. Bryant, 13 Maine R. 386; 10 East, 216. 

3. The instructions were also erroneous in holding, that it was 
incumbent on the plaintiff to prove that the waiver and engage
ment did not apply to the defendant. 3 East, 192. If the in
dorsement be in blank, the inclorser puts it in the power of the 
holder to overwrite what he pleases, and he may use it as an ac
quitance or an assignment. 1 Stark. Ev. 376,377, and cases cited. 

4. The waiver written by Sewall, if witJ10ut the consent of Rand, 
was not such au alteration as to discharge Rand from payment to 
an innocent indorsee for a valuable consideration. 4 T. R. 336 ; 
Pigott's case, 1 Co. 27; Hatch v. Hatch, 9 Mass. R. 311; Ful
ler v. :McDonald, 8 Greenl. 213; Josselyn v. Ames, 3 Mass. R. 
274; Northampton Bank v. Pepoon, 11 Mass. R. 292; Emer
son v. Cutts, 12 Mass. R. 78; Nevins v. De Grand, 15 Mass. 
R. 436; Putnam v. ,Sullivan, 4 Mass. R. 45; Thurston v. Mc
Kown, 6 Mass. R. 428; 5 Munf. 581; 3 Day, 12. 

Rand, prose, said the only question before the Court was this; 
were the instructions right? To show that the instruction with re
spect to the notice was correct, he cited Bayley on Bills, 172. 
The instruction with regard to the alteration was founded upon and 
warranted by the decisions of this Court in this case, in 14 Maine 
R. 225; and by 1lfaster v. Miller, 4 T. R. 336, cited for the 
plaintiff. As to the burtben of proof. We proved that the altera
tion was made in the presence of the plaintiff, by one who neither 
had nor pretended to have authority from the defendant, and when 
he was not present. It was then for the plaintiff to show an au
thority from the defendant, or an assent by him. 

The opinion of the Court was drawn up by 

WESTON C. J. - The Bank of Cumberland was entitled to 
one day, to give notice to prior parties. Notice on Tuesday, the 
fifth day of July, would have been seasonable; but a delay until 
Wednesday, the sixth, cannot be excused. If parties prior to them 
had notified earlier than might have been in strictness required, it 
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does not enlarge the time allowed by law to subsequent parties. 

Bayley, 271; Turner v. Leach, 4 B. Sy· A. 454. 
The effect and materiality of the alteration has been before de

cided. Farmer v. Rand, 14 Maine R. 225. It was there held, 

that the waiver as it stands upon the note, apparently applies to and 

binds the defendant. It was sufficient for his purpose, to show 

that it was unauthorized. Unless therefore the proof was changed 

by testimony, on the part of the plaintiff, the objection was fatal, 

and the jury were properly instructed on this point. 

Judgment on the verdict. 

JAMES L. FARMER vs. KIAH B. SEWALL.* 

The words, " we waive all notice on the promiser and indorsers, and guaran
ty the payment at all events," written by the indorser of a note over his 
name, are a waiver of both demand and notice. 

The sale of a negotiable note, free from usury when made, at a greater dis
count than legal interest, is not conclusive evidence of usury, although the 
party making the sale is unconditionally liable by his indorsement. 

ExcEPTIONS from the Court of Common Pleas, WHITMAN C. J. 
presiding. 

This action was brought against the defendant, as indorser of 
· the same note, of which a copy is found in the case, same plaintiff 

v. Rand, 14 Maine R. 225. The plaintiff proved, that the 

waiver of notice, written upon the back of the note and above the 

signatures of all the indorsers, in the following words, " we waive 
all notice on the promiser and indorsers, and guaranty the pay

ment at all events," was written by the defendant. The Judge 

ruled, that such waiver so written, dispensed with the necessity of 

proof on the part of the plaintiff of a demand upon the maker of 
the note at the time and place fixed for payment. The defendant 

then showed that the note in question was discounted or purchased 

* SHEPLEY J. was employed in the trial of criminal causes, when the argn
ment was had, and took no part in the decision of the case. 
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by the plaintiff of the defendant at a rate of discount not less than 

eighteen per cent. per annum, and thereupon moved the Court to 

instruct the jury, that if they were satisfied that the note in ques

tion was discounted or purchased by the plaintiff of the defendant 

at a greater rate of discount than six per cent. per annum, and that 

the plaintiff at the time of tho discount or purchase took the in

dorsement and guaranty of the defendant upon the back of the 

note, then the contract was usurious, and the plaintiff could not be 

entitled to recover the excess over and above the legal rate of dis

count, but such excess should be deducted from the amount due 

upon the face of the note. The Judge declined to give the in

struction, and instructed the jury that if from the evidence they 

were satisfied the rate of discount was influenced by the considera

tion of doubts as to the solvency or ability of those whose names 

were on the note, the fact that the plaintiff took the indorsement 

and guaranty of the defendant upon the back of the note, would 

not be conclusive that the transaction was usurious. The verdict 

was for the plaintiff for the full amount of the note and interest. 

The defendant excepted to the ruling and instrnction of the Judge. 

Rand, for the defendant, argued, that as the plaintiff took the 

absolute liability of the person who sold the note at a discount, as 

well as the others, that the transaction was usurious. The holder 

of a note may sell it at a discount, without the contract being usu

rious, if he does not make himself liable. But it would be strange 

that the contract should be usurious, if the plaintiff took eighteen 

per cent. discount on the plaintiff's own note, and not be usurious, 

when he took the same interest and the unconditional security of 

the defendant and several others. Churchill v. Suter, 4 Mass. R. 
156; Van Schaack v. Stafford, 12 Pick. 565; Sirrpson v. War
ren, 15 Mass. R. 460; 15 Johns. R. 44; Warren v. Crabtree, I 
Greenl. 167; stat. 1834, c. 1:22; Lowell v. Johnson, 14 Maine 

R. 240. Whether this was a waiver of both demand and notice, 

depends upon the meaning of the words. 

D. and W. Goodenow argued for the plaintiff, and contended, 

that there was a waiver of demand and notice : on tbe other 

point, that the amount of the instruction was this. That if the 

note was made for the purpose of being sold to the plaintiff at a 
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discount, and was a mere cover for an usurious loan, then the con
tract would be usurious. But if the note was fair in its inception, 
and taken in the usual course of business, the sale at a discount 
would not render the transaction usurious, even although all the 

parties to it were held liable. And such is the law. 

The opinion of the Court was prepared by 

WESTON C. J. -The question, presented in this case, has been 
settled by this Court in the case of French SJ- al. v. Grindle, 15 
Maine R. 163. It must be assumed, that the note, in the hands 
of the defendant, was available before he indorsed it to the plain
tiff, as it does not appear to have been made for the accommoda
tion of the defendant, or to have become operative and binding for 
the first time, upon his indorsement. It was not therefore, accord
ing to the case cited, an usurious transaction. 

The Judge was requested to instruct the jury, that the negotia
tion of the note was usurious, and that as a consequence, the ex
cess beyond legal interest was not recoverable. This consequence 
resulted in pursuance of the stat. of 1834, c. IQQ; and if the 
ground assumed had been warranted by law, the plaintiff by the 
same statute, could not have recovered costs, but was liable to pay 
them. The Judge was right in withholding the instructions re
quired. ·whether the defendant was entitled to any deduction upon 
any other ground, distinct from the charge of usury, was not a 
question raised at the trial, or one upon which the Court was moved 
to give any instruction. 

Exceptions overruled. 

ALPHEUS BEAN vs. BARKER BURBANK. 

A contract in writing to convey lands, at a fixed price, and within a stated 
time, on the payment ofa certain sum, where nothing was paid or agreed to 
be paid by the other party to obtain such contract, is void for want of con
sideration. 

ExcEPTIONS from the Court of Common Pleas, WHITMAN C. J. 
presiding. 
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The action was assumpsit, on a written instrument, of which a 
copy follows. "Shelburne, April 9, 1835. I hereby agree to 
give Mr. Apheus Bean, a good and sufficient deed of six thousand 
acres of the common and undivided land in the town of Shelburne, 
county of Coos, in the State of N. H., provided he, the said Bean, 
shall give me satisfactory security for the same at twenty cents per 
acre, one fourth part down, and the remainder in three annual pay
ments with interest annually ; this refusal not to run beyond sixty 
days from date, and this refusal shall be null and void after that 
time. Barker Burbank." 

The plaintiff's counsel in opening the cause to the jury, stated, 
that among other things, he should prove, that this action was com
menced for the benefit of certain individuals, who, in a few days 
after the date of said agreement, purchased Bean's interest therein, 
took an assignment thereof, and paid therefor the sum of twelve 
hundred dollars ; and that they, before the expiration of the term 
of sixty days therein mentioned, tendered to the said Burbank, 
the sum of twelve hundred dollars in specie, and also tendered him 
one fourth part of said sum in cash, and satisfactory security for the 
remaining three quarters, payable in accordance with the terms of 
said agreement, neither of which :said offers was accepted, but each 
of them was refused, and that the said Burbank refused to give a 
deed, and assigned as a reason, that it was not in his power to do 
it. The plaintiff then offered to read to the jury, the agreement 
declared on. Whereupon the defendant's counsel objected, that 
the contract or agreement offered in evidence was " nudum pactum, 
and void for want of consideration." And the Judge who presided 
ruled accordingly and directed a nonsuit, to which the plaintiff ex
cepted. 

Codman, for the plaintiff, contended, that the nonsuit was erro
neously ordered, and cited Jacob's Law Die. Consideration; stat. 

1821, c. 53, sec. l ; stat. 1829, c. 431; 3 Burrow, 1663; 1 
Dane, c. 1, art. 46, sec. 1, 2, 3, 4; Stanley v. Bruns. Hotel Cor. 
13 Maine R. 51; Atwood v. Cobb, 16 .Mass. R. 227; Getchell 
v. Jewett, 4 Green[. 350; Barstow v. Gray, 3 Green[. 409; Bar
rell v. Trussell, 4 Taunt. 117 ; Williams College v. Danforth, 
12 Pick. 541; Coggs v. Barnard, 2 Ld. Raym. 909; 5 T. R. 
150; 1 Powell on Con. 207. 
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Preble and Deblois argued in support of the ruling of the Judge 
at the trial ; and cited H'ilson v. Clements, 3 ll'lass. R. I ; I 
Saund. 210, and note; 2 Saund. 13, and note; Cro. Eliz. 126; 
7 T. R. 346, in note; 4 Johns. R. 280; Powell on Con. 331, 
355 ; 1 Com. on Con. 13; IO Johns. B. 246; 2 Johns. R. 44Q; 
5 Johns. R. 272; Mills v. Wyman, 3 Pick. 207; Parislt v. 
Stone, 14 Pick. 198; Hill v. Buckminster, 5 Pick. 391 ; Bow
ers v. Hurd, 10 .Mass. R. 427; Cabot v. Haskins, 3 Pick. 83; 
Yelv. 134; 12 Johns. R. 90; ib. 397; Cooke v. Oxley, 3 1'. 
R. 654. 

The opinion of the Court was by 

WESTON C. J. -The agreement upon which the plaintiff de
clares, was a contract for the sale of lands, of which a memoran
dum having been made in writing, and signed by the party, sought 
to be charged, there was a sufficient compliance with the require
ments of the statute of fraud:.;. But the common law requires, 
that such an agreement, to be binding, must have been made upon 
sufficient consideration. Such consideration need not be recited 
or set forth in the instrument, but it must exist in fact, proof of 
which is essential to its legal enforcement. Packard v. Ricltard
son Sf als., 17 Mass. R. 122. 

The counsel for the plaintiff insists, that the proof offered by 
him, was evidence of a sufficient consideration; and he has cited 
a number of cases to support :bis position, some of which will be 
noticed. In Pillans Sf al. v. Van Mierop Sf al., 3 Burrow, 
1663, Wilmot J. assumes, that the defendants, when they promised 
to accept the bill in question, did so, upon the strength of funds in 
their hands. And if this had been true in point of fact, it would 
doubtless have beeu a good consideration. In Stanley v. The 
Hotel Corporation, 13 Maine R. 51, the question of consideration 
was not raised, but whether the contract was completed, or rested 
merely in proposition. There was evidence however' of certain 
stipulations of the plaintiff, which the jmy must have found. The 
consideration in Barrell v. Trussell, 4 Taunton, l 16, was a for
bearance of the plaintiff, at the request of the defendant, to sell 
certain goods, which was a damage to the plaintiff. In Barstow 
v. Gray, 3 Geecnl. 409, the consideration was, the actual pur-
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chase of wheat, upon the offer of the defendant, which was ac

cepted by the plaintiff, and the transportation of the same from 

Hallowell to Boston, according to the terms of the offer. The 

promise in Getchell v. Jewett, 4 Greenl. 350, was based upon the 

actual conveyance of certain prnperty by the plaintiff to the de

fendant. In Williarr,s College v. Danforth, 12 Pick. 541, the 

plaintiffs became bound, by an assent to the terms of the agree

ment, by a formal vote entered upon their records. And in At
wood v. Cobb, 16 .l'rlass. R. 227, there was parol evidence, that 

the plaintiff had agreed to buy, what the defendant had agreed to 

sell. 

When the promise declared on was made, there was no consid

eration moving from the plaintiff. He was not bound, nor did he 

sustain any damage. If the defendant was bound, he was not only 

holden to sell for a certain price, but he was deprived for sixty 

days of the right to sell to others ; and this without any stipulation 

whatever on the part of the plaintiff. It was a contract all on one 

side, without mutuality, quite as much so as that of Cooke v. Ox
ley, 3 T. R. 654, which failed upon this objection. 

Exceptions overruled. 

JosIAH 'WHITMAN ~- ux. vs. Lucy ,v ATSON. 

In the year 1803, a settlement was made by the Judge of Probate of that part 
of the real estate of an intestate which had been assigned to the widow as 
her dower, upon the eldest son, on his paying out to the other heirs their 
respective shares of the value thereof, and at the same time a bond with 
surety was given by the son to such heir for his share thereof. In 1807 the 
amount of the share was paid, and the heir acknowledged the payment on 
the back of the bond. In an action brought after the death of the widow 

in 1835, it was held, that such reception of the money and acknowledge

ment of payment by the heir, were an assent to the proceedings of the Pro
bate Court, and a waiver of all objections to them, although it did not appear 

that the other heirs had been paid. 

Tms was a writ of entry demanding a tract of land in Portland. 
Henry Dinsdell died intestate, seized of the demanded premises 
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and of other land adjoining, prior to August, 180Q. By proceed

ings in the Probate Court, the lot demanded was regularly assigned 
to the widow of the deceased as her dower in the estate, October 
13, lB0Q, and she entered thereon and occupied it until her death, 

in 1835. Application was made to the Judge of Probate for a 
division of the real estate, and a warrant was issued therefor and 
returned at a Probate Court, April QB, 1803 ; and the Judge, on 
the last day, by his decree, reciting that it had been made to ap
pear to him that the estate could not be divided without great pre

judice to, or spoiling the whole, and that it would accommodate 

no more than one, and that William Dinsdell, the oldest son, was 
willing to accept the whole, and pay out to the other children their 
equal shares according to an appraisement then made, ordered and 

assigned to the said William the whole of the real estate; and di
rected him to pay to the defendant, who is a daughter of Benry 
Dinsdell, and to three other daughters, three hundred dollars each, 
with interest. On the same Q8th of April, 1803, William Dins
dell gave a bond with surety to the defendant, conditioned to pay 
her the $300 for her share. On January QB, 1807, W. Dinsdell 
paid that sum and interc3!, and the defendant and her husband, on 
the back of the l::ond, acknowledged that they had received pay
ment in full. The p1aintiff3 derived title to the premises under 
William Dinsdel!, and proved an entry after the death of the 
widow, and before the commencement of the suit. Judgment was 
to be entered according to the lilgal rights of the parties. 

Preble and W. Goodenow argued for the plaintiffs, and con
tended, that the Judge of Probate had the power to assign the 

whole real estate at that time, subject to the widow's right of dower, 
the decisions only going to make void second assignments after the 

death of the widow; that the Judge of Probate had jurisdiction 
of the subject matter, and his proceedings will be upheld, though 

informal, after more than thirty years have intervened; that a 
decree may be good in part, and not for the whole ; and that 
the defendant, having assented to the proceedings and received the 
value of her share more than thirty years ago under this decree, 
cannot now be protected in her fraudulent attempt to obtain the 

land as well as the pay for it. Bradbury v. Jefferds, 3 Shep!. 212; 
Smith v. Rice, 11 Mass. B. 51Q; Rice v. Smith, 14 Mass. R. 
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434; Newhall v. Sadler, 16 Mass. R. 122; Proctor v. Newhall, 
17 Mass. R. 81. 

Cadman Sf' Fox, for the defendant, contended, that the Judge of 
Probate had no jurisdiction in the matter, and that his assignment 
of the land covered by the ,vidow's dower, was extrajudicial and 
entirely void. St. of Mass. 1783, c. 36, <§, 5; Sumner v. Parker, 
7 Mass. R. 79; Hunt v. llapgood, 4 Mass. R. 117. As the 
decree of the Judge was entirely void, the reception of the money 
could not pass a title. Here the money was not paid until long 
afterwards, and could not legalize what for years had been a mere 

nullity. Besides, the other heirs were not paid at any time, and 

that makes the whole void. 

The opinion of the Court was by 

EMERY J. -This case does present questions of importance in 
regard to proceedings in the Probate Court almost forty years ago. 
And though questions have sometimes been agitated as to the pro
priety of holding void the proceedings anciently, of that Court, as 
to the reversion of the widow's dower, if done by way of distribu

tion before her death, on the ground of a want of jurisdiction, 
where too no appeal had been interposed. Yet it seems now to 

be well settled. Sumner v. Parker, 7 Mass. R. 79. 
If the Judge of Probate adopt a course expressly prohibited by 

law, or the decision be upon the rights of persons, and has been 
made without their being notified, or over whom, he has not juris
diction, if there be no !aches attributable to the party grieved, to 
obtain redress by appeal, it is left to that party to consider the pro

ceeding void. 
But if the party had an opportunity to appeal, and if he had 

assented to those proceedings, it would not meet with so ready ad
mission that the individual should treat the act or decree as inef

fectual. 
Henry Dinsdell was the original owner of the estate in question, 

and in 1802 it was assigned to the widow, which she held as her 
dower till 1835. On the 28th of April, 1803, the Judge of Pro

bate, on its having been made to appear to him that the estate 

could not be divided without great prejudice to or spoiling the 

whole, and that it would not accommodate more than one, and that 
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William Dinsdell, the oldest son, was willing to accept the whole 

and pay out to the other children their equal shares, according to 

an appraisement then made, ordered the whole to him, directing 

him to pay to the defendant, who is a daughter of the said Henry, 
and to three other daughters, three hundred dollars each with interest, 

and on that 28th day of April, 1803, said William gave a bond 

with surety to the defendant, to pay her share of $300, which 

was, by an indorsernent on the back of the bond, under date of 

January 28, 1807, acknowledged by her and her husband to have 

been paid in full. 
Though it is not set forth that any special direction was given by 

the Judge of Probate that security should be given, as bond was 

given to the defendant that day with surety, to pay that sum, which 

she and her husband acknowledged to have been paid in full, we 

consider that as to this party, it must be held that she assented to 

the assignment, and has really had her enjoyment of the value of 

the portion of her father's estate over thirty-three years. And the 

principal objection in the argument against the plaintiff's claim as 

against her, is, that it does not appear that the other children have 
been notified, or assented to the assignment to William. 

This case, as to its principal elements, to wit, the decree of the 

Judge, and the acceptance of the bond and its payment, arise under 
the ~Massachusetts statutes previous to the separation. And without 

going into a minute criticism upon the cases of Hunt v. Hapgood, 
Sumner v. Parker, Newhall v. Sadler, Proctor v. Newhall, and 

others which have been cited, we must regard the opinion of the 

Court in Rice Sf ux. v. Smith, 14 Mass. R. 431, as an authority 
in support of our construction. It is there expressly held, that the 

proceedings of the Prnbate Court may be valid and effectual as to 

the share of one of the heirs., though ineffectual as to the share of 

another, and that the reception of the money awarded to an heir, 

and a certified assent to the assignment, is equivalent to direct evi

dence that she was notified of the proceeding, and is indeed stronger 

than such evidence; because, instead of an implied and tacit as

sent, it shews an express agreement, and a waiver of all objections 
to the proceedings. And in the facts agreed, we must take the 

acknowledgement in this case of the defendant and her husband, 

that the bond for her share has been paid in full, as including sub-
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stantially all that was prov~d in the case of Rice Sf ux. v. Smith, 
14 Mass. R. 431. It amounts to an equivalent to notice, an as

sent to the proceedings in the Probate Court, and a waiver of all 

objections to them. According to the agreement of the parties as 
reported to us, judgment must be rendered, that the demandant re

cover the premises demanded and costs. 

DANIEL C. ALDRICH vs. JOHNSON \VARREN. 

Where a note, or other negotiable paper, is shown to have been fraudulent in 

its inception, or to have been fraudulently put into circulation, the burthen 
is thrown upon the holder, to prove that he came fairly by tlrn note, and 
without any knowledge of the fraud; and it is not enough that it was nego

tiated before its maturity, but it must be made to appear to have been done 
fairly, in the due course of business, and unattended with any circumstances 

justly calculated to awaken suspicion. 

If three combine and conspire to defraud another as a common object, the 

declarations and actions of one are evidence against all. 

Testimony to prove that false certificates of the value of an article sold, were 
by the seller exhibited to others than the purchaser, for the purpose of 

effecting a sale, being evidence of a general design to deceive any one who 
could thus be drawn in to make the purchase, is admissible to prove the sale 

to be fraudulent. 

ExcEPTIONS from the Court of Common Pleas, 1'V HITMAN C. J. 
presiding. 

Assumpsit upon a note of hand, signed by the defendant, dated 
August 20, 1835, and payable to Barzillai Latham, or bearer, at 

tbe Casco Bank in Portland, in ninety days, for the sum of 

$406,50. The defendant rested his defence upon the ground, 

that the note was obtained by fraud, and was without consideration, 

and that the plaintiff was not an innocent holder of the note for a 

valuable consideration. To make out his defence, the defendant 

offered the deposition of one Hoyt, parts of which were objected 

to, but the whole was admitted. Among others of a similar char

acter objected to, are the following question and answer. " 10th 

VoL. 1v. 59 
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int. Did or did not said Latham represent to you, that the signers 

of said certificates were fine and honest men, and had signed noth

ing but what was true and correct? Answer by deponent. He 
did." The defendant also offered evidence showing that the note 

in suit was one of several given as the consideration of the assign

ment of a bond from one Perkins to Latham, Bradley and Cush
man of the right to purchase on certain terms, an undivided portion 

of a certain No. 4, in an eighth range, and by the two latter as

signed to Latham. To induce the deponent to make a purchase 

of the same land, certain certificates were exhibited by Latham to 

him, representing that there was a large quantity of valuable tim

ber on the township, when in fact there was little timber or none, 

and the township was nearly worthless. The certificates were 

either intended by the makers to apply to another township No. 4, 

and were by Latham applied to this, or were false. There was 

testimony tending to show, that Perkins, Bradley and Cushman 
knew of the fraud, and were to share in the profits. This testimo

ny was objected to by the plaintiff but admitted. The defendant 

introduced evidence tending to show, that these certificates had 
been shown to Hoyt and others to induce them to purchase the 

same land, which was objected to by the plaintiff, but admitted. 
There was no direct evidence that the plaintiff was induced to 

make the purchase by the exhibition of these certificates. There 

was some testimony creating suspicion, that the plaintiff was but 

the agent of Latham and others in bringing the suit, rather than 

proving the fact. The defendant here rested. The Judge ruled, 

that if it was made out, that there was fraud in the inception of the 

note, the bmden of proof was on the plaintiff to show, that he 

came innocently by it and paid a fair consideration for it. The 

plaintiff objected, insisting that it was for the defendant to adduce 

evidence to show, that the plaintiff was not the innocent holder of 

the note for a valuable consideration. The objection was over

ruled. The plaintiff then introduced certain testimony for the pur

pose of showing that the note was indorsed to the plaintiff before 
it was due, and was his property. 

The Judge instructed the jury, that the note declared 'on ha\'ing 

heen read to them, the plaintiff must be considered as having made 

out a good case prima facie; that if the defendant would avoid 



APRIL TERM, 1840. 467 

Aldrich v. ·warren. 

the note for fraud in obtaining it, he must make satisfactory proof 

of the fraud ; that if they were satisfied, that a conspiracy had 

been formed in reference to the bond from Perkins, between La
tham, Cushman and Bradley, with an intention of defrauding some 
one, in such case, they would consider whatever either said or did, 

in furtherance of the object, as evidence against them all ; that if 

Latham was set forward by the others for the purpose, and had 
designedly employed another person to aid him in deceiving the 

defendant, and had thereby imposed upon the defendant, and in

duced him to give the note in question without adequate considera

tion therefor, the note must be considered as void; unless the evi

dence in the case should satisfy them that the plaintiff was the in

nocent and bona fide holder of the note. 

The verdict was for the defendant, and the plaintiff filed excep

tions. 

W. P. Ftssenden, for the plaintiff, argued, that the testimony of 
Royt and others, that Latham had made fraudulent representations 

to them in respect to this land, was mere hearsay, and the relation 

of attempts to defraud others not communicated to the defendant, 

and therefore not admissible in evidence. ~ Stark. Ev. 470; 

Plagg v. Willington, 6 Green!. 386; Somes v. Skinner, 16 Mass. 
R. 348; Peake's N. P. Cases, 95; I Car. ~ P. 65. The same 
objection applies to the exhibition of the certificates. There is no 

proof that they were shown to the defendant, or that he had any 
knowledge of them. The declarations and conversations of La
tham, Cushman and Bradley, were improperly admitted. The de
cisions of the Judge in relation to the burthen of proof were erro
neous. When it is shown that there was fraud in obtaining the 
note, it throws the burthen on the indorser to show, that the note 

came into his hands before it was due. This is sufficient for him. 

The plaintiff cannot prove a negative, that he did not know of the 

fraud, but the defendant is to prove that he had that knowledge. 

This is the extent of Munroe v. Cooper, in the 5th of Pick. 

Codman Sf Fox argued for the defendant, and cited 3 Burr. 
J 516; 1 Camp. 100; 2 Campb. 574; Douglas, 633; 13 East, 
134; 2 Car. ~ P. 606; Chitty on Bills, (8th Ed.) 65~; 2 B. 
Sr Ad. 291 ; 2 Crompt. M. Sf R. 342; I 1Uoody ~ M. 80; 5 



468 CUMBERLAND. 

Aldrich v. ,varrcn. 

Binn. 469; IO Joltns. R. 231; Munroe v. Cooper, 5 Pick. 412; 
3 Kent, 79; Commonwealth v. Crowninshield, 10 Pick. 497; 3 
Serg. ~- R. 320; 2 Stark .. Ev. 402; Seaver v. Dingley, 4 
Green!. 306; McKenney v. Dingley, 4 Green[. 172. 

The opinion of the Court was by 

WESTON C. J.-The law is well settled, that where a note, 

or other negotiable paper, is shown to have been fraudulent in its 

inception, or to have been fraudulently put into circulation, the 

burthen is thrown upon the holder, to prove that he came by the 

possession fairly, without any knowledge of the fraud. It is not 

enough merely to show, that it was negotiated before its maturity. 

It must appear to have been done fairly, in the due course of busi

ness, unattended with any circumstances, justly calculated to awak

en susp1c1on. This doctrine is established by the cases cited for 

the defendant. They are principally collected in :Munroe v. 

Cooper 8,- al., 5 Pick. 412, which is an authority directly and 

strongly in point. 

It appears, that the certificates made by Moore, Furber and 
Hatch, were intended to apply to a different township from that 

for which the note in question was given, although designated by 

the same number and range; and it further appears, that there was 

testimony, not objected to, tending to show that this fact was known 

to Latham, the payee of the note, and to Cushman and Bradley. 

The testimony of John C. Shaw was objected to at the trial ; but 

we hold it to have been legally admissible, being conversation be

tween Latham the payee, and Bradley and Cushman, in relation 

to the sale to the defendant. James .Moore also deposes, that in 

September, 1835, he was present at Cushman's office, when he, 
Latham and Bradley were attempting to adjust their respective 

claims to the money received or expected from the sale of the 

bond, and that a controversy arose between them on that occasion. 

A copy of the bond in the case, shows that they all had an inter
est 111 1t. If fraud was meditated or consummated, by means of 

the certificates, there was evidence enough in the case to justify 

the submission of the question to the jury, whether it was not in 

pursuance of a combination and conspiracy between the three. 
This being found or proved, all were implicated in the acts and 
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declarations of either, in aid of their common object ; and the jury 
were properly instructed upon this point. 2 Stark. 402; Com
monwealth v. Crowninshield, 10 Pick. 497. 

The fact is established, that certificates were procured, applying 

to a different township, and that they went into the hands of La
tham, through whose agency the sale was effected. Were these 

procured for the fraudulent purpose of being palmed off by him, 

as a true and fair representation of the township, a bond of which 

he proposed to sell, and which he did sell to the defendants? This 

is proved by the deponent, Hoyt, to whom they were exhibited by 

Latham, when he sought his assistance in the sale of the bond. 

And we are of opinion, that this testimony was admissible, as 

showing a general fraudulent design, on the part of Latham, to 

effect a sale, by the aid of these certificates. They might have 

been procured for a lawful purpose, if Latham and his colleagues 

contemplated a purchase and re-sale of the township, to which 

they really applied. The exhibition of them to 1-loyt, as referring 

to that described in the bond, showed that they were obtained and 

used for the purposes of deception. 
It has been contended, that if they were thus used, in the nego

tiations made or attempted with Hoyt, that fact has no tendency 

to prove a similar deception practised upon the defendant. But if 
it is evidence of a general design to deceive any one, who could 
thus be drawn in to make the purchase, it has that tendency. And 
such an inference is well warranted from the testimony. They 
were exhibited to the deponent, to induce him to aid in the sale of 

the bond generally, as accompanying documents. The same wit

ness, in answer to an interrogatory put by the plaintiff, deposes, 
that at that period such representations were the principal induce
ments, operating upon purchasers. The defendant was led to pro

mise a large sum of money, for what had in fact no real value. 

He resists payment on the ground of fraud. As a part of his proof 

upon this point, it was competent for him to show, that the pro

misee went into the market with fraudulent documents, to aid him 
in the sale of that, which constitutes the consideration. Upon ex

amining the testimony objected to, we find nothing inadmissible of 
sufficient importance to invalidate the verdict, rendered for the de
fendant. 

Exceptions overruled. 
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MosEs Qu1MBY vs. JoHN D. BuzzELL. 

If the attesting witness to a promissory note be called, and does not prove tho 

handwriting of the name to lie his, it is competent to prove it by the testi

mony of other witnesses. 

The stat. of 1838, c. 343, in addition to the limitation act of 1821, extending 

to an indorsec the same right to s•1stain an action upon a negotiable note, at

tested by a witness or witnesses, after six years from the time the cause of 

action accrued, which is given to the original promisee by the tenth sec
tion of the stat. 1821, c. 62, applies to an action on a witnessed note held by 
an indorsee at the time the act of 1838 was passed. 

ExcEPTIONS from the Court of Common Pleas, WHITMAN C. J. 
presiding. 

Assumpsit as indorsee of a note of which a copy follows. 
" Cape Elizabeth, June 6, 1831. For value received, I promise 
to pay Jonathan Morgan, or order, twenty dollars and sixty-firn 
cents, payable in nine months with interest. Charles R. Gammon. 
Attest, John Emery. John D. Buzzell, (Surety.") 

The writ was dated and served May 7, 1838. Gammon died 
before the suit was commenced. With the general issue the stat
ute of limitations was pleaded by brief statement. The subscrib
ing witness was called by the plaintiff, and testified, that he did not 
recollect that he ever saw the note signed by the defendant, and 
that he could not testify, that he signed the note as a witness, but 
the signature looked like his, with the exception of the three last 
letters. The plaintiff then offered to prove by other testimony, 
that the signature of the witness was the handwriting of Jolin Em
ery. This testimouy was objected to by the defendant, but admit
ted. The defendant contended, that as between indorsee and 
maker, the note was barred by the statute of limitations, and was 
the same in law as if not witnessed; and that the plaintiff could 
not show the execution of the note by any one but the subscribing 
witness. The Judge ruled, that the testimony was admissible, and 
that the action could be sustained, though brought in the name of 
an indorsee, as the stat. of 1llarch 23, 1838, merely removes a bar 
to the plaintiff's right to recover, and gives indorsees the same rem
edies that former statutes gave payees or promisees of witnessed 
notes. On the part of the defendant, it was ~ontended, that the 
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statute of 1838 was not passed until sub,,equent to the expiration 

of six years from the date of the note, and that this statute c0uld 

not revive claims that by law had become extinct. The Judge 

ruled, that the statute of 1838 removed the bar which had been 

created by statute as respects indorsees. The verdict was for the 

plaintiff, and the defendant excepted. 

The case was argued in writing, by F. O. J. Smith, for the de

fendant, and by Morgan, for the plaintiff. 

For the defendant, it was contended: -

I. The Judge ruled erroneously that the plaintiff's suit was not 

barred by the statute of limitations of 1821, c. 62, sec. 7 and 10. 
The suit was not brought within six years next succeeding its 

maturity, and is not brought in the name of the original promisee. 

The fact that the note was witnessed, if established by proper tes

timony, can afford no aid to the plaintiff in view of the statute of 

1821. It is on the footing of one not witnessed. Frye v. Bar
ker, 4 Pick. 384. 

But it is maintained on the other side, that by the act of 1838, 

c. 343, the exception of the act of 1821 in favor of original pro

misees on notes witnessed, has been extended to indorsees on all 

such notes - on those made prior to the passage of the act of 

1838, as well as those of a subsequent origin -thus placing the 
indorsee, now plaintiff, in regard to the note now in question, upon 
the same footing, and vesting him with all the rights of recovery 

upon it, that the original promisee ever had. That such will be 

its effect, because such are its provisions, upon all notes originating 

since its enactment, is not questioned. But to apply the provisions 

of that act-no matter what its language may be -to any note 

which originated anterior to the existence of that law, and which 

had also been indorsed anterior to the existence of that law, and 

which, moreover, had expired and become a nudum pactum in the 

hands of the plaintiff, the indorsee, by the force and limitation of 

the law under which and in reference to which it had been made, 

anterior to the existence of the law of 1838, would be to stretch 

both legislative and judicial power beyond the mere resurrection of 

defunct rights and expired obligations of parties, to the absolute, 

out and out, creation of new rights and new obligations between 
the parties, securing to the one party the former, and subjecting 
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the other party to the latter. The act of 1838, is not, as the 

plaintiff's counsel contends, a modification of the plaintiff's reme

dy. It is, so far as it can affect them, a modification of both the 

plaintiff's and defendant's rights, and its effect is to create a legal 

liability where none had continued to exist, between parties who 

had ceased to stand in the relation of creditor and debtor. In the 

course of his argument, which is much too extended for publication, 

he cited Ashley, appellant, 4 Pick. 21; Blanchard v. Russell, 13 
Mass. R. I; Kimberly v. Ely, 6 Pick. 451; King v. Dedham 
Bank, 15 Mass. R. 454; Call v. Hagger, 8 Mass. R. 429; Fos
ter v. Essex Bank, 16 Mass. R. 271 ; Springfield Bank v. Mer
rick, 14 Mass. R. 325; Hampshire v. Franklin, 16 Mass. R. 
84; Medford v. Learned, 16 Mass. R. 217; Sturgis v. Crown
inshield, 4 Wheat. 122. 

2. He argued, that it was not competent for the plaintiff to prove 

the signature of the supposed witness to the note by any other tes

timony than that of the witness him~·elf, he being present at the 

trial. He cited Smith v. Dunham, 8 Pick. 246. 

Morgan, for the plaintiff, argued : -
1. The statute of 1838 has taken away no vested right; but 

merely enlarged the remedy, by extending the same remedy to the 

indorsee which the indorser previously had by the statute of 1821. 
By that statute, the payee could have recovered the note, and it 

could make no difference with the defendant by whom the recov

ery was had. 
2. The statute of 1838 compared with that of 1821, is analo

gous to the stat. 1835, c. 195, with that of 1822, c. 209. These 

statutes do not alter the contract, but only modify the remedy, and 

therefore do not come within the provision of the constitution pro

hibiting the legislature from passing laws impairing the obligation 

of contracts. 

3. The common law has no limitation. 3 Bae. Ab. 500, Lim
itation ( A.) Statutes of limitation are therefore only modifica

tions of the common law as to the mode or time of recovery, and 

do not interfere with the contract itself. All such laws are consti

tutional. The statute of 1838 merely removes the prohibition 

against bringing the suit on a witnessed note, after six years, in the 

name of the indorsee, and places him in the same situation as the 
payee of the note. 
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4. The jury might have found as they did, upon the testimony 

of the subscribing witness alone, and the additional evidence could 

not impair the verdict. But the law only requires that the sub

scribin()' witness should be called, but does not exclude other testi-
"' 

mony to prove the case. The witnesses may as well testify to the 

handwriting of the subscribing witness, as to any other fact. 

The opinion of the Court was by 

EMERY J. -The note in this case, bears date the 6th day of 

June, 1831, given by the defendant and one Charles D. Gammon, 
since deceased, to Jonathan Morgan, or order, by him indorsed to 

the plaintiff, payable in nine months, with interest. The writ is 

dated the 7th of May, 1838. 

The note purports to be witnessed by a man who on being in

troduced as a witness, testified, that he did not recollect that he 

ever saw the note signed by the defendant, and that he could not 
testify, that he signed said note as a witness, but the signature 

looked like his, with the exception of the three last letters. The 

witness could not say that the signature was or was not his hand

writmg. Other evidence was rightfully introduced, because the 

matter to be established was, whether it was a note attested by one 

witness within the meaning of the statute. The want of recollec
tion of the witness was not sufficient to prevent the legal effect of 

other testimony going to establish that point. In Alexander v. 

Gibson, 2 Campb. 555, where a witness for the plaintiff baving dis

proved a fact, which he was called to prove, the plaintiff was per

mitted to call other witnesses to prove the fact. Richardson v. 

Allen, 2 Stark. 296, and note on 297th page. 
fo this case undet· consideration, the defendant was a surety. 

But as to the holder of the note, the law recognizes no difference 
in regard to liability between the principal and surety. The con

tract is to be regarded as a note properly witnessed. And to be 

within the exception of the statute exempting such a note from the 

general statute of limitation in the seventh section. 
The limitation for the commencement of an action is a very dif

ferent thing from a statutory provision, that a contract of a certain de
scription, or evidenced in a certain manner shall be void ; as in re
gard to the recovery of penalties. No objection is presented to the 

VoL. 1v. 60 
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justness of this contract in the form of a negotiable note. The 
moral obligation to pay remained on the promiser. And any new 
promise which he should have made, had the note not been wit
nessed, to discharge it, would have bound him, without any new 

consideration. 
In general, statutes of limitation are to be deemed entirely pro

spective. Such words however, may be used as in a certain sense 

to give a law of this character a retrospective operation. Where 
the intention of the statute is understood, if expressed with suffi

cient clearness and distinctness to enable the Court to collect it 

from any part of the act, the Court is not at liberty to exclude 

words, but to construe the whole, with reference always to that 
which appears to be plainly and manifestly its object. Bloxam v. 
E!see, 6 B. Sf C. 174. And a remedial statute is to be so con
strued, as most effectually to meet the beneficial end in view, and 

to prevent a failure of the remedy. Dwarris on Stat. 718. 
It is manifestly one of the objects of the statute of March 23, 

1838, c. 343, to allow the same remedy for an indorsee of nego

tiable paper, that was secured to the original promisee, his execu
tor or administrator, if attested by one or more witnesses, as set 

forth in the 10th section of stat. c. 62. It was only carrying out 
the original view of the promiser to pay the original promisee or 
his order. Whether the stat. c. 343 does not go much further, it is 
not necessary now to determine. But it does say, that "the act 
to which it is additional, shall not extend to bar any action here
after brought upon any note:, or contract in writing, made and 
signed by any person or persons, and attested by one witness or 
more, whereby such person or person has promised, or shall pro
mise to pay any other person or person, his or their order, or bearer, 
any sum of money, whether such action be brought in the name 
of the original promisee or promisees, his or their executors, ad
ministrators, or the indorsee or indorsees, assignee or assignees of 
such promisee or promisees, his or their executors or administrators, 
any law or usage to the contrary notwithstanding." 

This statute has then only removed the bar to the indorsee's 
pursuing a remedy in his own name, which, on such a note as the 
presflnt, attested as the jury have found by one witness, might have 
been pursued in the name of the original promisee, had this statute 
not been passed. The exceptions therefore must be overruled. 
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JACOB S. RoLLINS ~ ux . ..idrn'rs vs. IsAAC DYER ~ al. 

Receipts are not in all cases conclusive; they afford prima facic evidence of 
what they purport to declare, but are subject to be overthrown by counter 
proof from the other party. 

ExcEPTIONS from the Court of Common Pleas, WHITMAN C. J. 
presiding. 

Assumpsit on a note of hand, dated 1Hay 27, 1833, for the sum 

of $465, payable in two years with interest, given by the defend

ants, Dyer and Dorrance to Benjarnin Poland or order. Poland 
deceased within about twenty-four hours after the note was given, 

and Lucy Poland, one of the plaintiffs, was appointed administra

trix on his estate, and has since been married to Jacob S. Rollins, 
the other plaintiff. The estate was represented insolvent, and 

proved to be so in fact, paying but thirty per cent. The defence 

set up was, payment by Dyer to the administratrix before her mar

riage with Rollins, and as evidence of such payment produced a 

receipt of which the following is a copy. "June 3, 1835. Re

ceived of Oliver B. Dorrance and Isaac Dyer the amount due 

upon their note given to Benjarnin Poland, late of Standish, de

ceased; said note being given in June, 1833, and the possession 
thereof obtained wrongfully by Samuel Dennett of Standisli. And 

this is a full discharge of said Dorrance and Dyer from further lia
bility on said note. Lucy Poland, adm'x of the estate of Benja
min Poland." The defendants also produced in evidence a notice 
from the administratrix, dated May 20, 1835, to Dyer, that the 
note was wrongfully obtained by Dennett, and requiring payment 
to be made to her. There was an entry on the back of the writ, 

that the action was brought for the benefit of Sarnuel Dennett, and 

the counsel appearing for the plaintiffi, contended at the trial that 

the note was Dennett's property. It was proved, that the note 

was delivered to the agent of Dennett, on the day it bears date, 

by one Watson, in exchange for notes against Poland in favor of 

Dennett, to the same amount. Watson testified, that he wrote and 

took the note in Portland, for said Berifamin, and delivered it on 

the same day to Dennett's agent, but that he had no authority 

whatever from the said Berifamin, or directions from him, so to dis-
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pose of the note, or to make any disposition or assignment thereof; 
that he acted entirely without authority ; and that he had not in

formed Benjamin Poland of what he had done. It was proved, 

that Poland, on the 27th of .May, when these transactions. took 

place, ~as extremely sick, and died within about twenty-fourhours 
of the time. The plaintiffs produced in evidence a letter from 

Dorrance to Dennett, dated October 23, 1835, in which he says, 
that he had been notified to pay the note to the heirs of Poland 
and-not to' Dennetl but "that he had as lief pay it to yqu, and a 

little rather, as \Ve have always been friends." 
The defendants contended, that the plaintiffs could not :re~over; 

that no assignment of the note to Dennett had been ·proved; and 

that the payment to theadministratrix, as pro~ed by her recEi'ipt, 
should be a sufficient bar and dRfence to the action. ' W HITllrlN 

C. J. instructed the jury, that receipts were not ·5n a.H cases con~ 
elusive; that evidence was admissible to .show that thejwere gi;en 
through mistake and misapprehension ; that from the letter _of Dor~ 
ranee, and the otbei· circumstances in the case, they would consid
er whether it was or was not reasonable for them to believe, that 

the receipt produced was given without the paymerit of money or 

any other thing on account of said note, and whether the adminis
tratrix had not b':len induced to sign it, and also the letter signed by 

her., under an apprehension that it ,vas necessary in order :•to cl~feat 
the claim which Dennett was· setting up'to said ~ote. And that if 
they should be satisfied, that it had been so obtained f;om her ,;ith
out any consideration, the plainti~s were entitled to._recover the 

amount of the note, in order that the same might be distributed 
among the creditors of Poland. The verdfot was for the plaintiffs, 
and exceptions ~ere filed by the defendants. 

Swasey, for the defendants, contended, ihat this was ,the sµit<;>f 

Dennett, and not of the administrators; that the attorney appearing 

in the action so avowed and it so appears on the exceptions_; it 
was so stated on the writ itself, and the administrators did not au

thorize the prosecuting of the suit in their names, but resjsted it. 

That the claim of Dennett, as assignee, was with~ut }2Y fou~1da
tion in evidence, law, or equity. His mere possession of tl)e note 
would not enable him _to bring the suit. The gfmeral P.rincipleof 
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law, that receipts are liable to be explained by parol proof of fraud 

or mistake, is not denied. If the suit had really been brought by 

the administrators for the benefit of the estate, there is no evidence 

of fraud or mistake in obtaining the receipt. The only pretence 

of evidence, the letter of Dorrance, might have been written in 

ignorance of the payment by Dyer. The principal objection to 
the charge is, that it was wholly inappropriate and erroneous as 

applied to this action by Dennett. He had no right to contest the 

validity of this receipt. The recovery in this suit will not place 

the money in the hands of the administrators, to be distributed 

among the creditors, but will give it to Dennett, the only person 

who seeks it, and who should not have it. The issue on the trial 

between the parties was, whether Dennett had shown a legal as
signment to him, and the charge relates to the right to recover, if 

the suit bad been for the benefit of the administrators. 

Poole, for the plaintiffs, said that the defence relied on, was pay

ment, and the only evidence of it was a receipt in general terms, 

not expressing even what sum was received. This is contradicted 

by the letter of one of the defendants, written four months after 

the receipt was given. The question for the consideration of the 

Court is simply whether the charge of the Judge of the Court of 

Common Pleas, "that receipts were not in all cases conclusive," 
was right or wrong. He did not propose going into an argument 

to show the practical utility and importance of the rule, but to con

fine himself to a reference to some of those cases where it has been 

determined. Stackpole v. Arnold, 11 .Mass. R. 27 ; 1\icker v. 

Maxwell, ib. 143; Johnson v. Johnson, ib. 359; Wilkinson v. 
&ott, 17 Mass. R. 249; Ensign v. Webster, 1 Johns. Gas. 145; 
House v. Low, 2 Johns. R. 378; M' Kinstry v. Pearson, 3 
Johns. R. 319; Kipp v. Denniston, 4 Johns. R. 23; Tobey v. 
Barber, 5 Johns. R. 68; Johnson v. fVeed, 9 Johns. R. 310; 
Shephard v. Little, 14 Johns. R. 210; Bowen v. Bell, 20 Johns. 

R. 338; Steele v. Adams, 1 Green!. 2; Skaife v. Jackson, 3 

B. Bj- Cres. 421; O'Ncale "· Lodge, 3 Har. ~ M'Hen. 433; 
Trisler v. Williamson, 4 llar. Bj- J.11' llen. 219; Thompson v. 
Paussat, 1 Peters C. C. R. 182; Rex v. Scammonden, 3 1: R. 
471; Harnden v. Gordon, 2 Mason, 541. 
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The opinion of the Court was by 

WESTON C. J.-There is no evidence of any valid assignment 

of the note in question to Samuel Dennett, nor is any such fact as
sumed in the instructions of the Judge. By an indorsement on 

the writ, it is stated to have been commenced for the benefit of 

Dennett, as the party in interest. That is an affair between the 

plaintiffs and Dennett, but affords no matter of defence, unless it 

appeared, that the note had been paid to him, which is not pre

tended. The plaintiffs on record do not disavow the suit, and if 

recovered in their names, they will be answerable in their represen

tative capacity, for its due appropriation. That is a question, 

which does not concern the defendants. The note is evidence of 

a debt against them, which is recoverable at law, unless it has been 

paid. 
The only legal point in the case is, whether on the evidence 

offered of payment, the jury were properly instructed. The re
ceipt was prima facie evidence of that fact; but it was not con

clusive, and was open to be contradicted by any testimony, which 
might fairly bear against it. The leading case of Stackpole v. 
Arnold, I I .1.tlass. R. 27, is an authority to this effect, which is in 
accordance with the uniform practice of our Courts. The same 

principle is more fully laid down in Harnden v. Gordon Sf al., 2 
Mason, 541, and it is well sustained by these and other decisions, 

cited for the plaintiffs. 
But it is contended, that there existed no testimony, which made 

it necessary or proper, to present this view of the law to the con

sideration of the jury. The receipt was evidence, that the note 

was paid in June, 1835. Dorrance, one of the defendants, and a 

joint promisor of the note, on the 23d of October following, by 

fair implication from his letter of that date, admits the note to be 

due and unpaid. This was evidence against the receipt, which was 

properly left to the jury. It was their province to determine the 

fact. The instructions of the Judge appear to us to have been in 
conformity with law. 

Exceptions overruled. 
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The Legislature have power to grant divorces, in cases where the Supreme 
Judicial Court have no jurisdiction; but where the Court have the jurisdic
tion, the constitution forbids the exercise of that power by the Legislature. 

STA TE OJ<' MAINE. 

IN SENATE, Feb. 11, 1840. 

Ordered, That the Justices of the Supreme Judicial Court, be 

requested to give their opinion on the following questions, to wit: 

QUESTION 1st. Have the Legislature the power to grant Di
vorces, in cases where the Supreme Judicial Court have jurisdic

tion? 

QuESTION 2d. Have the Legislature the power to grant Di
vorces, in cases where the Supreme Judicial Court have no juris

diction? 

To the Honorable the Senate of the State of Maine : 

The Justices of the Supreme Judicial Court, in obedience to 

your order of the eleventh inst., have considered the questions 
thereby proposed to them, and now have the honor to transmit the 
following observations as their opinion. 

The questions presented to the Justices under that clause of the 

constitution, which requires them "to give their opinion upon im
portant questions of law and upon solemn occasions," are perhaps al
most necessarily presented under circumstances indicating that an 
opinion is expected speedily. And they are received, when the 
mind, having been greatly exhausted by the pressing labors of other 

official duties, no longer possesses its natural vigor, and cannot exer

cise even its accustomed extent of thought or power of reason. And 
it cannot be allowed the time for that extensive research and pa

tient examination and reflection, which the importance of the ques

tions, often a little aside from the range of its accustomed studies 

and duties, may demand. And it is not excited to action and 

aided by the elaborate examination and forcible reasoning of other 

minds, which have been interested to examine and argue them. 
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Opinions formed under such circumstances, can scarcely claim the 

respect which might be readily yielded to those formed under more 

favorable auspices. 
I\Iarriage is usually and justly regarded in christendom, as an in

stitution of divine origin, and regulated, to a certain extent, by the 

divine command. And in countries where neither the Jewish law 

nor christian religion has beer1 received, regulations of it have been 

regarded as disclosed by the light, and existing in the law of na

ture. There can, however, be no doubt, that it is subject to the 

regulation of municipal law, in all those numerous incidents where

in the divine law is silent. The mode of entering into the con

tract; to what extent and in what manner it shall affect the per

sonal liberty and safety of the parties, and in what manner these 

shall be protected and secured; the effect which it shall have 

upon their estates during its continuance and after it is terminated 

by death ; the duties which it imposes upon each, and the obliga

tions under which it places them to others, are some of the matters 

coming rightfully within the eontrol of the legislative power. And 

they prove, that it is also a civil institution to be regulated by law 

for the common good. The common law considers it in no other 
light than as a civil contract,, leaving morality and religion to act 
upon it according to their own principles. This contract, to be 

binding, must, like others, be entered into by those having ability 

to contract, and who freely do so in the manner which the law pre

scribes or allows. When thus executed, it confers upon the parties 

certain legal rights, according to the then existing state of the law. 

The rights of the parties to tlieir property or estates, are J?O longer 
the same. Former rights are diminished or modified, and new ones 

are acquired. These rights the law recognizes as having been de
rived from the contract of marriage, and enforces them. Here 

then is a contract, valid in law, and from the obligations of which 

neither party can be freed, but by some course of procedure which 

the law admits to be effectual, to declare that it is no longer bind

ing. Whatever this may be,. it has the effect of depriving one 

party to the contract of legal rights, and of releasing the other 
party from legal obligations. 

Such rights and duties, when acquired and existing by virtue of 
a deed, bond, promissory note, or other contract of similar charac

ter, cannot be destroyed or released by the legislative power. To 
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do this, would vi•)late that clause in the constitution of this State, 
which declares, that the legislative power shall pass no "law im
pairing the obligation of contracts." The rights and obligations 
secured by this class of contracts, are precisely such as the parties 
to them, acting in obedience to the laws, choose to make them; 
and such as the contract itself sets forth and defines. The only 
proper proof of them is found in the language of the contract. 
The Legislature, by no law of general policy for the regulation of 
municipal affairs, or of moral or intellectual cultmc, would act upon 
or affect them. These contracts may be dissolved at the election 
of the parties interested. In all these re,pects, they are unlike and 
<lifter from the marriage contract - tliat cannot be dissol l'ed by the 
consent of the parties. The State has an interest in it as a civil 
institution, designed to cherish l'irtue and to promote the happiness 
of the community. All the rights and duties arising out of it, except 
those occasioned by the difference of the sexes, are not provided 
for in the contract ; nor are their existence proved by it. They are 
acquired solely by a law of the State, and are such as that deter
mines that they ought to be. It is for the legislative power to deter
mine what will promote the general welfare and the happiness of the 
people in the regulation of this relation in life, as well as in that of 
parent and child, and master and servant. It may by law declare, that 
the husband shall have no right to tbe estates of the wile, and the 
wife none to those of the husband. Such a law would change the 
rights of the parties as they have heretofore existed under the marriage 
contract, in all those cases where tbe titlf) had not been cbanged by 
being reduced to actual possession. And in the same manner may 
erery right and duty existing under it, saving those before excepted, 
be altered or destroyed by general laws regulating the relation of 
husband and wife. And the contract itoelf will be left shorn of all 
privileges and duties, rights and obligations, except those personal 
ones before named. No rights or duties would be left, which could 
be asserted and enforced in a court of common law. In an eccle
siastical tribunal, there might be a suit relating to marital rights. 
This, however, may be regarded as a process to enforce moral du
ties. Was it intended by that clause in the constitution, to pre
serve the mere existence of a contract, when all other rights than 

these were liable to be destroyed ? Or was it intended to protect 
VoL. 1v. 61 
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those contracts only, securing a pecuniary or other beneficial interest, 

which could become the subject of estimation, and of competl3ation? 

The language used in the constitution of this State for the pres

ervation of the obligation of C'ontracts, appears to have been copied 
from the constitution of the United Statt!S. Several cases have 

come before the Supreme Court of the United States, reguiring a 
construction of that clause of the constitution. It is believed that 

in no one of them has it received a more enlarged constrnction, than 

in the case of Dartmouth College against Woodward, reported in 

the 4th vol. of Mr. ·Wheaton's reports. It was there decided, that 

a grant of an eleemosynary private corporation, was a contract 

protected by that clause, although there was no other party who 

could or did complain, than the Trustees under the charter. Among 

the reasons prominently assigned for this construction, an .. the follow

ing: - " It is a contract for the security and disposition of proper
ty. It is a contract on the foith of which real and personal estate 

has been conveyed to the rnrporation. It is, then, a contract 
within the letter of the constitution, and within its spirit also," un

less, says the opinion, its being invested in trustees makes a differ

ence. It had been alleged in the argument of that case that a 

construction so enlarged, would include many contracts ne\'er de
signed to have been included, and among others, the marriage con
tract. In answer to this argun1f'nt, Chief Justice Marshall observes: 

" The provision of the constitution never has been understood to 

embrace other contracts than those with respect to property, or 
some object of value, and confer rights which may be asserted in a 

court of justice. It never has been understood to restrict the gen
erfll right of the Legislature to legislate on the subject of divorces. 

Those acts enable some tribunal, not to impair a marriage con
tract, but to liberate one of the parties, because it has been broken 

by the other. When any State Legislature shall pass an act an

nulling all marriage contracts,, or allowing either party to annul it 

without the consent of the otber, it will be time enough to inquire, 

whether such an act be constitutional." Where it is said that this 

clause has never been understood to restrict the right to legislate on 

the subject of divorces, it is supposed that reference was made to 

the practice existing before, and continued since, the adoption of 

the constitution of the United States, in many of the State Legis
latures, to grant divorces. This practice, continued to this day in 
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several of them, and being, it is believed, the only method by which 

a divorce can now be obtained in four or five of them, exhibits a 
practical construction of that clause, indicating that it was not in

tended to operate upon the marriage contract. The more this 

clause is extended by construction, the more is the legislative pow

er of the States diminished. These considerations lead the under

signed to the conclusion, that a just construction of that clause does 

not forbid th~ Legislature to grant divorces. 

The constitution of this State provides, that " the powers of this 

government shall be divided into three distinct departments, the 

legislative, executive, and judicial," - and that "no person or per

sons belonging to one of these departments, shall exercise any of 

the powers properly belonging to either of the others, except in the 

cases herein expressly directed or permitted," - and that " the ju

dicial power of this State shall be vested in a Supreme Judicial 

Court and such other Courts as the Legislature shall from time to 

time establish." The constitution does not define the extent, or 

prescribe the limits of the judicial power. The Supreme Court 

cannot exercise its judicial power by virtue of the constitution 
alone, but must ascertain the extent of its powers and duties from 

the enactments of the Legislature. The judicial power is, there

fore, in our constitution, whatever the laws of the State, from time 

to time enacted, declare it to be. And when any subject is thus 
declared by law to be of judicial cognizance, it becomes a part of 
the judicial power, in the only sense in which that term in the con

stitution can have a practical operation. Other departments of the 

government, while it so remains a part of the judicial power, are 
forbidden to exercise it. If the Supreme Court acts upon a ques
tion of divorce over which it has jurisdiction, and decides that by 

the rules of law and evidence a divorce cannot be granted -and 

the party then applies to the Legislature, and it takes jurisdiction 
and g1·ants the divorce, it practically allows the party an appeal 

from the highest tribunal established by or known to the constitu

tion. And it would appear to present one of the practical evils 

designed to be provided against in that clause of the constitution. 

It would present the spectacle of two different departments of the 

government acting upon the very question which had been commit• 

ted to one of them to determine finally as a judicial question. The 
result of this reasoning is, that in the opinion of the undersigned, 
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the Legislature cannot "grant divorces in cases where the Supreme 
Judicial Court have jurisdiction." 

There may be questions, in their nature essentially judicial, which 
have not been thus assigned to, and incorporated into the judicial 
power. And the question arioes, and it is one of great delicacy 
and impmtance, and calling for a more extensive research and ex
amination than can now be permitted, whether any sllbject, al
though in its nature judicial, can, under our constitution, be regard
ed as coming within the judicial power, unless it has by law been 
so assigned to it. There is no other mode of ascertaining with cer
tainty, what subjects are comprehended within that power. l\fon's 
judgments may greatly differ respecting wbat questions are in their 
own nature essentially judicial. One of the principal objects of 
the provision for the division of power, doubtless, was to avoid the 
danger and mischief of a conflicting exercise of power upon the 
same subject. By the proposed construction, this can never take 
place between the legislative and judicial powers, in those cases 
over which the judicial power by law has no jurisdiction, although 
they may be apparently proper for judicial decision. To declare 
that all questions apparently more fit for the exercise of judicial 
than legislative power, were included within the judicial power, 
would be, therefore, to extend that power by construction, beyond 
what is necessary to avoid the mischiefs to be apprehended from a 
conflict of power. And it would leave the judicial power so vague 
and undefined, as to afford frequent occasions for those very con
flicts and mischiefs which it was the intention to amid. It may be 
objected to this construction, that it would permit the Legislature 
by refusing to pass any law giving to the judicial power cognizance 
of any class of contracts Oi' questions, to usurp the whole judicial 
power, and to decide upon all contracts and questions arising be
tween party and party. It is not to be presumed, that it would 
refuse to perform its duty and so violate the constitution as to anni
hilate, for all practical purpo';es, one department of the government. 
And if it could be supposed to do so, it could not itself exercise 
the power thus improperly withheld, in all that class of cases which 
are required by the constitution to be tried by a jury. The objec
tion is not believed to be of sufficient importance to require that 
other insuperable difficulties existing to prevent such an exercise of 
power, should be stated. An eminent jurist, and one possessed of 
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high powers of mind, has declared that the question of divorce in

volves investigations which are properly of a judicial nature. There 

may, however, be in the judgment of the Legislature, other proper 

causes of divorce than such as have by law been assigned to, and 

thereby become a part of the judicial power. 

Under written Constitutions and laws, defining the powers and 

duties of the difl:'erent departments of government, the justness of 

the old maxim, that a good judge acts well his part by enlarging his 

jurisdiction, is not perceived. The better rule would seem to be for 

all to exercise the powers granted, without any attempt to enlarge 
or restrict them by a strained construction. 

If this reasoning be not erroneous, it will he perceived, that the 

language of the Act of March 5, 18:34, declaring, " that the Su
preme Judicial Court shall have exclusive jurisdiction in all cases of 

divorce," does not enlarge or extend the judicial power beyond the 

cases over whi~h it has jurisdiction; and such does not appear to 

have been the intention of the Legislature. Nor could the Resolve 

passed in the Senate, on the 8th, and in the House, on the 9th of 

March, 1838, for the like reasons, have any such effect; even ifit 

could be regarded as any thing more than the deliberate judgment 

of the two branches of the Legislature then existing. Other rea

sons have been noticed, which appear rather to exhibit the inexpe

diency, or the danger, or the injustice of the ex,~rcise of the power 

by the Legislature, than to prove it to be unconstitutional. 
While they may believe with the distinguished jurist before al

luded to, that " the jurisdiction over divorces ought to be confined 

exclusively to the judicial tribunals under the limitations prescribed 

by law," the undersigned, from the information to whicli they can 
now obtain accEss, are not prepared to deny, that "the Legislature 

have tbe power to grant divorces, in cases where the Supreme Ju
dicial Court have not jurisdiction;" and they therefore answer the 
second question in the affirmative, and the first in the negative. 

NATHAN WESTON, 

NICHOLAS EMERY, 

ETHER SHEPLEY. 
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PRINCIPAL MATTERS CONTAINED IN THIS VOLUME. 

ACTION. 
1. A writ unlawfully sued out in the 

name of another by the dl'fendant, a.nd 
irreo-nL1rly served by his procuremPnt, 
can °afford him no protection in taking 
the property of another under color 
thereof. Baldwin v. W!tittirr. 3;3 

2. The pendency of a bill in equity, 
claimin<T the specific perform1nce of a 
contract, does not preclude the plaintiff 
in equity from making a defence at !aw 
in a, suit by the othN party against 
him. Hitskins \". Lombard. l.40 

3. "Where by the tPrms of a contract 
one party was to perform certain labor 
and the other, in considt'ration thereof, 
was to pay a su111 of money in a cer
tain month, an action commenced on 
the last day of tlwt month is prPmature
ly brouqht and cannot be maintained, 
althougb a demand of the money had 
been made by the plaintiff on the same 
day before suing out the writ. Harris 
v. Bl,n. 175 

4. Any irreirularity in the action is 
waived by a g:neral submission thereof 
by rule of Court. Adams v. Hill. 215 

See CONVEYANCE, 17. 

ACTION ON THE CASE. 
In an action to recover damages 

for the loss of a building by fire, oc
casioned by the negligeuce of the de
fendant, the testimony of witnesses 
offered on his part "that he was very 
carefol with fire, that they never dis
covered any carelessness in him about 
taking care of his fires during the time 
they were at his house, which was 
immediately before the fire," is inad
missible. Scott v. Hale. 31?6 

ADl\IINISTRATORS. 
See ExECUTORs, &c. 

AGEN'l'. 
The acts of an authorized agent in 

the transaction of business, arc the 
acts of his principal, and may be proved 
in the same manner. Lamb v. Bar
nard. 364 

AMENDMENT. 
I. Where the rights of third per

sons, claiming under the execution 
debtor, will nnt hp affected thereby, 
the Court will pt,rmit the officer to 
amend his return of an extent on land, 
by stating by whom the appraisers 
were in fact chosen, thereby correcting 
an error, although after ·a lapse of 
nearly twenty years. Gilman v. Stet
son. 124 

2. In an action of trespass, where 
the trespass was alleged to have bPen 
committed on a certain day, subsequent 
to the date of the writ, the declaration 
may be amended by fixing the time 
prior to the date. Hammatt v. Russ. 17 I 

3. The Court, in the exercise of 
their discretionary power to grant 
leave to amend, declined to exercise it 
in permitting an amendment, to reme
dy defects in the extent of an execu
tion, after the lapse of twenty-six years. 
Russ v. Gilman. 20fl 

4. [n an action for boomage of logs 
on an account annexed to the writ, if 
an amendment be allowed at the Court 
of Common Pleas, permitting the fij. 
ing of a count for money had and re
ceived, it will be [>resumed to be for 
the same cause of action, unless the 
exceptions show to the contrary. Pe
nobscot Boom Corp. v. Lamson. 224 

5. The Court of Common Pleas has 
power to grant an amendment, permit
ting a writ of original summons, di
rectin<T the attachment of property, to 
be c!11:'nged into a regula~ writ of at
tachment. Ordway v. Wtllmr. 263 

6. If a party fail to prove one item 
of his account, the Judge has power 
during the trial to permit an amend
ment by striking that item from his 
account. Fogg v. Greene. 282 

7. \Vhilc the action is on trial 011 

the general issue, the Judge may au
thorize an amendment of the christian 
name of a defendant. ib. 

8. An officer may be permitted to 
amc·nd his return of an extent of an 
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execution on land, where no third 
party is adversely interested, during 
the pendency of a suit in which the 
title to the land is brought in question. 
Eveleth v. Litt/ e. 37 4 

9. In an action on a polif'y of insur
ance, it is competent for the Judge at 
the trial, to pi,rrnit an anu·ndrnent of 
the declaration by adding a new count, 
varying from the original, ouly in tho 
date of the policy. Warren v. Ocean 
Insurance Company. 43~ 

ARREST. 
1. Since the stat. 1835, c. 1D5, for 

the relief of poor debtors, the body of 
a debtor cannot be legally arrested on 
a ,vrit declaring on a contract, unles.:S 
the creditor, or his agent or attorney, 
first make oath that he has reason to 
believe and dnes believe, tlrnt the 
debtor " is about to depart and estab
lish his residence beyond the limits of 
this State, with pr('perty or means ex
ceeding the amount required for his 
own immediate support." Whiting v. 
Trafton. 398 

2. And if the affidavit do not state, 
that the debtor " was about to depart 
and establish his residence beyond the 
limits of this State," and the oflicer 
having such writ, return thereon, that 
he has arrested the body of the debt
or, and that he gave bail, and after
wards refused to deliver up any bail 
bond to the creditor on demand, or to 
return it to the clerk's oflicc, no aetion 
can be maintained by the creditor 
against the officer for that cause. ib. 

See LEGISLATURE, I. 
PooR DEBTORS, 1. 

ASSIGN!\! ENT. 
1. Proof of the assignment of a chose 

in action and of notice thPreof to the 
debtor, without exhibiting the security 
or offering evidence of the assignment 
where no request is made therefor, is 
sufficient to protect the assignee 
against subsequent payments to the as
siO'nor. Bean v. S,'.mpsnn. 40 

"'2. An order negotiable in its form, 
but drawn for no spPcific amount, and 
payable upon a contingency, cannot be 
regarded as negotiablf'; but lH:ing 
drawn for the whole of a pvrticular 
fund, and accepted by the drawee to 
be paid when in funds, it is an assign
ment of the amount to be recPived, 
and is sufficient to p1event any attach
ment of it hy a trustee procPss as the 
property of tl1e assignor, if the assign
ment be valid. Legro v. Staples. 2G2 

3. If the drawee be summoned as 
the trustee of the drawer of the order 
and disclose facts showing an assign-

mcnt to another, and the creditor ob
ject that llw assignment is invalid and 
ineffectual to defeat his attachment, 
the assignee should be summoned in 
and made a party to the suit, nnder 
the provisions of the stat. 1821, c. 6l. ib. 

4. And wlwn the assignee is thus 
sum1noned in. if the assil!nment should 
be sl1own to be invalid, and the trn~tce 
sl,oul<l be adjudg,•d to pay to the cred
itor of thr- as:-;ignor, such judgment 
would be a suffici,,nt protection to the 
trus1Pe to the amount thereof in a suit 
against him by the assignc>e. ib. 

ATTACI-ll\IENT. 
l. Cloth purchased for a coat, cur

ried to a tailor to hP made into one, and 
c·.ut out, is exemptl'd from attachment. 
OrdwrnJ v. 1Vil/1ur. 263 

2. \Vhere goods are attached by an 
officer on mrsne process, he is not 
liable to the suit of the debtor while 
the lien created by the attachment 
continues, although he does not keep 
the property salely. Bailey v. Hall. 

408 
3. The return of an officer on a 

writ, that he has attached ccrtnin arti
cles of personal property, in the ab
sence of all opposing testimony, is 
sufficient evidenee of a valid attach
ment until judgment is rendered in 
the suit, and for thirty days after judg
ment. Lothrop v. Jlhbott. 421 

BAILMENT. 
J. \V here goods were left by the plain

tiff with anotlwr for safe keepin,, rnne
ly, and the dcft,ndant came to th; bailee 
of the goods, and sayi11g that he bad 
authority from the plaintiff to make 
sale thereof. took the goods and sold 
them, and paid a portion of the pro
cePds of the sale to the bailee, with the 
request to pay the same to the plaintiff; 
and when' the plaintiff received this 
rnoney without objection, and requ<'st
ed the bailee to call on the def,•ndanl 
for the remainder; it 11:1Js /11:ld, that 
trespass de bor,is asrortatis could not be 
maintained, although the defendant 
did not show any authority from the 
plaintiff to make the sale. WellinO'-
ton v. Drew. 51 
BASTARDY. 

] . If the mother of a bastard child 
m:irry before a prosl'cntion, and one 
he afterwards instituted, the husband 
should join in the complaint. Kenis
ton v. Rowe. 38 

2. A prosecution und~r the bastardy 
act, (stat. 1821, c. 7~,) may be main
tained, although the accusation and 
complaint are m,1de, after the birth of 
the child. ib. 
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3. The sbtute of limitations furn• 
ishcs no bar tu such prosecution. . ib. 

4. As not only the presGnt maintPn• 
ance of the child, but the future liabil
ity bf the town for its snpport, are 
sought b,v such prosecution, the process 
will not b.:- ,fofeuted by the fact, that 
the child ne,·ded no support nL the time 
of .the comrnencfment, or of the trial 
of the complaint. ih. 

5. Testimony of the rest•mblance .of 
t;1e chiltl Lo u;e alleged father, or of 
the want of it, not being m:,tter of fact, 
but merely _of opinion, is not admissi
ble. ib. 

BETTER~ENTS. 
· I. Although: it may wt>ll be ques!ion

ed wheLlF·: a person can be cr,ns1de_r• 
ed as holding lands by virtue of a pos
sess\on and. improveml'nt against the 
State; yet if the Stale, by 11,t;re release 
without covenants, couv!'y lands in the 
occupation of.another, without expel
ling the_ oc~upant, ht'_ wiU be .entitled 
to b,u-,rmer,ts .against the grantee of 
the State, in the same manner as he 
would.have.been;if the title had been 
jn . the har,da ... of, a pdvate person. 
J{insman v. Greeno. . 60 

·2. Where. the demandant rec.overs 
the .land, and the ttmant is entitled by 
the yer<licl to bettcrmrnts, and the 
election 1s made by the dem,iildant to 
pay therefor, he inay set ,,If his costs 
of suit in payment uf the betterments. 

ib. 
3. But in an action for the r!'covery 

of lands, in· which betterments were 
claimed under strit .. J 821, c. 47, where 
a verdict had been returned for the de
m:mda11t, and the' value of the land 
and of the imp'rrl\ emt>nts had been 
found by it; and where the dernandant 
did not abandon or pay for the improve
ments within · one year from the ren
dition of the judgment, and had not 
paiil the .costs of· the tc-nant; the de
mandant is nol entitled to his writ of 
poSsession nnd Cannot mnintajn R new 
action, or lawfully enter into posses
sion by virtue of s·uch judgrnent. Gi/
mcm v. Slclson. _- 124 

4. The slnt. of 1821, c. 62,sec. 5, has 
reference only to an entry without 
judarnent of law. iii. 

5~ Yet the tenant may _waive his 
right t<, retain the land for the payment 
of his improvements, and !~ave the 
effect of the judgment unimpaireu. ib. 

BILLS OF EXCHANGE AND PRO-
MISSORY NOT~S. 

1. If the maker of u check, payable 
instantly, has no funds at the time in 
the _bank upon which it is drawn, it is, 
~hen unexplained, deemed a fraud; 

and the holder can sustain nn action 
u-pon it, without presentment for pay: 
ment, or notice. True v. Tlwmlls. 36 

2. Where the· maker of a note is 
entitled to irrace, the endorser has the 
same privil;ge. Ct:utrnl B,,-nk v, .1llw. 

. . 41 
3. vYhere a nok is_ made, payable ~t 

a particular bank, and before the day 
uf paynwnt arrive~, that hank has 'i,:o 
place of bu~i11Pss, and c_ea&es to exist; 
and another bauk dces ln1siness .. in 
'the same room ; if it be necessary to 
make a presPnt111t•nt of the note .!or 
payment, it is sufficient, if mude at 
that room. ib. 

4. Whrre a notejs m·ade payable at 
a particular place, the reply which is 
tJ1ere made on presentmi•nt for· pay
ment. is admissible in evideuce. ib. 

5. \Vhere the maker of a note l:as 
rt>moved bPfore it foils due, and his 
residence cannot be ascertained by rea
sonnUe diligenceiif it bt' riec!'ssary to 
niake a d.,.!I,an.d, it may be made at his 
former resid1>nce. ib. 

· 6. The rPpliPs made on inquiry for 
the· maker's place of abode, ate admis
sible in evidence. ib. 

7. The contents of a notice, St'nt to 
the indorser of a note, informin~ him 
of a demand on the maker ,anu non• 
payment, may be .given" in evidence 
without notice to produce the paper; 

ib. 
, 8. In ·an action on a promissory note 
against the maker by an indorsee,.to 
whom it was indorsed before it became 
payable, and. without any notice of. a 
defence, it1 7H1y1ne11l of_a pre-existing 
debt, want of consideration, or the fail
ure uf it, cannot be given 'in evidence 
it1 defence. Hoines :. i;myt!t. 177 

9. In an action nu a promissory note, 
or inl!lnd bi]! of exchange, the.origin
al ·records of a dt•ceased notary public, 
are admissible in evidence to prove de• 
mand and notice. Homes v. Smii/1. 181 

10. A copy of the record of a de
C!'ased nolary, duly atlest,·c! by the 
cle~k of the court iu the county where 
such record is fil!'d, 1s admissible in ev
idence to ·prove demand and ni,tice, 
under stat.. 1821, c. 101; '.' cuncerning 
notaries puulic." _ · .. ib. 

11. The statute requir~s all copies 
furnished by the notar,v to be under 
his hand and sea!; hut it does not re• 
quire, thnt the record itself should be 
under sen!, or \hnt the cl,·rk of the 
court ,houid affix. a seal to his copies 
thHeof ib. 

12. Althollll'h the records of a nota
ry public are

0 

adinissihle to prove de
mand and notice, yet in this State they 
are not the only evidence, but the facts 
may be proved by other testimony. ib .. 
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13. If a bill be drawn in this State 
on drawees in another State, the nota
rial protest is admissible in evidence. 
Clark v. Bigelow. 246 

14. Due diligence to give notice of 
the non-payment of a bill, is a suffi
cient exP-nse for not giving it. ib. 

15. Where W. A., the payee of a 
negotiable note then payable, indorsed 
it thns, "\V. A. holden, .!lug. 11, 
1836," he was held lialile without de
mand or notice. Bean v. llrnold. 251 

16. If a bill be drawn, accepted 
and indorsed by persons residing in 
this State, but made payable at a place 
'l'Vithin another State of the Union, 
the protest is competent evidence to 
prove the presentment of the bill and 
its non-payment. Wttrren v. Warren. 

250 
17. The declarations of the payee 

of a negotiable note, made while he 
retains it in his possession, are admis
sible in evidence, although he may 
previously have written thereon his 
indorsemcnt to a third person in whose 
name the action is brought. Whittier 
v. Vose. 4u:J 

18. If the name of a £rm be afiixed 
to a negotiable paper by one of tho 
members of the firm for his individual 
accommodation, and the note is dis
counted at a bank in the usual man
ner, without knowledge of such fact, 
the other members of the firm are 
bound, although the note is made out 
of the course of the partnership busi
ness, and without the knowledge or 
consent of the other partners. ll'aldo 
Bank v. Lumbert. 416 

] 9. Each indorser of a prornissrJry 
note, is entitled to one day for giving 
notice to the party next liable; but 
the time is to be calculated from the 
day on which the notice was in fact 
received, and is not enlarged, if he 
has received notice earlier than might 
in strictness have been required. 
Parmer v. lland. 453 

20. If the indorser of a note in 
blank, prove that a waiver of demand 
and notice was afterwards written 
over his name, in the presence of the 
plaintiff, when the indorscr was not 
present or assenting thereto, he is 
thereby discharged, unless the plain
tiff bring proof to show his liability. 

ib. 
21. The words, " we waive all no

tice on the promiser and indorsers, 
and guaranty the payment at all 
events," written by the indorser of a 
note over his name, are a waiver of 
both demand and notice. Farmer v. 
Sewall. 456 

VoL. 1v. 62 

22. The sale of a negotiable note, 
free from nsury when made, at a 
greater discount than legal interest, is 
not conclusive evidence of usury, al
thongb the party making the sale is 
uncouditionally liable by his indorse
ment. ih. 

See FRAUD, 5, 6, 7. 
Lrn1TATIO:-s, 3. 

BOND. 
] . If the ohligor in a bond, so writ

ten that it appears to have be en con
templated by the parties tltat it should 
be signed by several, sign and seal the 
paper, and at the same time annex a 
reservation or condition to his act, that 
it shall not be binding t:1pon him, un
less signed by the other obligors nam
ed, he will uot be bound by it, unless 
fr,ned also by the others named as 
obligors; but if tho bond be signed 
and delivered without any condition 
or reservation annexed, although un
der an expectation, that it would be 
sio-ncd by the others, it is his deed, 
at~d it \vilI 1Jc binding upon him, al
tbongh the others do not sign it. Hus
kins v. Lombard. 140 

2. In action on a bond with a penal
ty, judgment ~hould be rendered for 
the amount of the penalty, and exe
cution should issue for all damages 
sustained at the time of the rendition 
ofjudg;ncnt. Gardner _v_. JYilcs. 279 

3. \Vhcre the cond1t1on of a bond 
stipulates, that the obligor shall pay 
a certain note, giYcn by the obligce to 
a third person, according to the tenor 
thereof and in conclusion says, that 
the bo1;d shall be \ oid, if the obliger 
shall pay the note on ,·eas?nable de
mand made therefor ; an action on the 
boud. commenced six months after the 
note 'fell due, cannot be maintained 
without proof of the _demand on the 
obligor prior to the suit. G1immon v. 
Dow, 426 

Sec CoNTRACT, 5. 
PooR DEBTORS. 

A1trtEST, 2. 

BOOl\IAGE. 
See Loas, &c. 1, 2, 3. 

CHANCERY. 
See EQ.UITY. 

COMPLAINT. 
Where criminal prosecutions ori

ginate under a statute, on complaint, 
one n~der oath or afiirrnation is im
plied, as a part of the technical mean
ing of the terms. Campbell v. Thomp-

117 son. 
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CONDITION. 
1. 1f a condition subsequent be fol

lowed by .a limitation over, in case the 
condition is not complied with, or there 
is a breach of it, it is termed a condi
tional limitation, and takes effect with, 
out any entry or claim, and no act is 
necessary to vest the estate in the pnrty 
to whom it is limited. Stearns v. God
frey. 138 

2. Where the · Commonwealth of 
J,fassaehusetls granted a tract of land 
to B and F by name, and to certain 
settler• _named only in the habendum, 
each settler to have a hundred acre lot 
inclu'ding his improvements on which 
he lived, "on coridition that each of 
the grantees aforesaid,. pay to "said fl 
·and F five pounds in lawful money, 
•within orie year from this time, with 
iriterest 'till pa'id," followed by these 
words, "pro,•ided nevertheless, if any 
settler, or other·grantee aforesaid, shall 
neglect to pay his proportion of the 
sum or sums aforesaid, to be by him 
paid, in order to entitle hiin to one 
hundred acres as aforesaid, in that case 
the said B and F shall be entitled to 
hold the same in fee, which such neg
ligent ·person might have held hy com
plying with the condition aforesaid on 
his part;" the title of any settler, who 
failed to perform the condition within 
the year, vested in fee in B and F, and 
was out of the reach of legislative con
trol. ib. 

CONSIDERATION. 
1. An admission in a contract in ~writ~ 

ing, that it was made for a .valuable 
consideration, ._is prima ftecie evidence 
of a sufficient consideration for such 
contract. Whitney v. Stearns. 394 

2. A_contract in writing to convey 
lands, at. a fixed price, .and within a 
stated time, on the payment of a certain· 
sum, where nothing was paid or agreed 
to be paid by the other party to obtain 
such contract, is void for want ofcon
sideration. Bean v. Bu1·bank. 458 

See SuRETY, 3. 
BILLs, &c. 8. 

CONSTITUTIONAL LAW. 
See FISHERIES, 2. 

LEGISLATURE, 1. 
DIVORCES. 

CO~TRACT. 
1. If one in a contmct of sale take 

a warranty, he is not thereby preclud
ed from rescinding it, if he can prove 
that it was affected by the fraud of the 
other party, Prentiss v. Russ. 30 

2. lf no place be appointed in the 
contract for the· delivery of specific ar• 

ticles, it is the duty of the debtoT to as• 
certain from the creditoT where he 
would receive. _them; _and ,if this be 
not done, the mere foe~ that the debtor 
had the articles. at his own dwelling
house at the time, furnishes no de
fence. Bean v. Si'IILpson. . . . . !(9 

3. If a contract be not under. seal, 
the authority of ona person to .contract 
for others may be proved by the_ii sub~ 
sequent recognition. Emerson .v. 
Coggswell. . 77 

4. Where one party contracts with 
the other to fix ou a proper _ location 
and to build a mill, the acceptance of 
the mill, after it is.finished, is a waive.r 
of any objection to the location, or to 
the time, or to the manner of building. 

. ib. 
5. Where two defendants·. had ·re

cei:ved payment in full for a tract of 
land, and had given a bond to the plain
tiff, conditioned, that they should "in 
11 reasonable time after request, make 
and execute to the plaintiff, or ·his as
signs, .. a goocl ancl sufficient deed to 
convey the title to said premises," a 
request for the deed may be good, witn
out the production of the bond at the 
time. Hill v. Hobart. · 164 

6. The obligors are bound to ma!,e 
and execute the deed. ib. 

7. Although the title be in but one, 
the deed must be executed by both 
obligors. ·~ :.: ib. 

8. The making of a subsequent de
mand is no waiver of .a prior one. ib, 

9. Where a party can, if he pleases 
proceed by bill in equity, and obtain a 
specific performance of a contract to 
convey land, he is not compelled to 
resort to .that remedy, but ·may elect 
to proceed at law, and may recover in 
damages the value of the_ land, at the 
time _the conveyance should have been 
made. . . . . ib, 

10. Wten the c_oritract stipulates for 
the conveyance of the land, or estate, or 
for a title to it, performance can be 
made only by the conveyance qf a. 
good title. - · · ib. 
_ ll. And wh_en it stipulates only for 

a deed, or for a conveyance by a deed 
described, performance is made by giv• 
ing such a deed or conveyance as the 
contract describes, however defective 
the title may be. · · ib. 

12. A contract to make and execute 
11 a good and sufficient dud to con'Diy the 
title to said premises," is not performed, 
unless a good title to the· land passes 
by the deed. • _ ib. 

13. A contract made by one of five 
members of a ·committee, chosen by 
a parish to build a church, in the name 
of the whole, is not binding on the cor• 
poration. .lldams v. Hill. 215 
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14. And as such contract cannot be 
enforced against the corporation, the 
other party is not bound by it. ib. 

15. A contract in writing made after
wards, and before the work was finish
ed, with such other party by individu
al members of the corporation, wherein 
they agree to secure to him the pay
ment of the amount of his contract, ac
cording to its terms, one half when he 
shall have completed the work, and the 
balance in sixty days thereafter, is 
not a collateral but an original promise. 

ib. 
16. The labor performed in complet

ing the work, is a sufficient considera
tion to sustain the promise. ib. 

17. Where a contract has reference 
to another paper for its terms, the ef
fect is the same, as if the words of the 
paper referred to, were inserted in the 
contract. ib. 

18. Although the work may not be 
performed strictly within the time and 
according to the terms of the con tract, 
yet if it be done under the <'ye of one 
ofthose contracting to pay therefor, 
aud be accepted by those for whose 
benefit it was done, and for whom they 
acted in making the contract, it is a 
waiver of strict performance, and pay
ment must be made in conformity with 
the contract. ib. 

19. Where a contract in writing ha<l 
been made between two persons, 
wherein one agreed to build a house 
and the other to pay a certain sum 
therefr,r, and which had afterwards 
been abandoned by them, and a house 
had been built by one party to the 
written contract for the other party 
and two others; it uas held, that it 
was uot necessary to prove au express 
contract, but that one mi~ht be im
plied; and that the price for buil<ling 
the house was not to be ascertained 
from that fixed in the written contract. 
Tebbetts v. Haskins. 283 

20. An admission in a contract in 
writing, that it was made for a valua
ble consideration, is ],'1'ima f11cic evi
dence of a sufficient consideration for 
such contract. Whitney v. /:itcurns. 

304 
21. If one give a written promise to 

be responsible for the amount the 
promisee may recover in a suit then 
pending against a thir<l person, and 
Judgment is recovered in that suit, the 
body of the debtor arrested on tlie ex
ecution, and he gives the poor debtor's 
bond, which is forfeited, and a suit 
is brought thereon but no satisfaction 
obtained; this furnishes no defence to 
an action on the promise in writing. 

ib. 

22. A contract in writing to convey 
lands, at a fixed price, and within a 
sh1.ted time, on the payment of acer
tain sum, whcrf' nothing was paid or 
agreed to be paid by the other party to 
obtain such coutract, is void for want 
of consideration. Bean v. Evrbank. 

438 

Sec VENDORS AND PuRc!IASERs, 1. 
CoYE:HNT, 1, 2. 
FitAUDS, 4, 5. 
SURETY, 2. 
Ac TIO:<, 2, 3. 

CONVEYANCE. 
1. Where the partiPs to a convey

ance agree upon and mark out a line 
of boundary, and the possession is in 
accordance with it for such length of 
time as may give a title by disseizin, 
the line cannot be disturbed, althong:h 
found to have been erroneously estab
lished, unless there be clear proof that 
the possession was not advl'rse. ,Moody 
v. Nichols. 23 

2. The declaration of the grantee, 
made lo a third person more than 
twenty years after the line was agreed 
on by the parties, that he clairned no 
more than the number of acres staled 
in the clccd, and that if he had more in 
his pos,0C'ssion, it was occasioned by 
mistakP, without any acts of Pithcr 
party, ca:1 }iayc no influence upon their 
rights. ib. 

3. "Whf're land is described in a deed 
by boundaries on three sides, and is to 
extend W£'st so far as to include acer
tain numLer of acres, and the parties 
to the dl'ed afterwards agree upon and 
mark that line, and a fpnce is ereded 
thereon, and the poss<'ssion is aceord
ing to it for many years, and no other 
line is known Let ween them; and the 
grantor then makes a deed of land to 
anoth<'r person, describing it repeated
ly as bounding on that sidr, upon the 
"·pst line of' Jund previously sold; no 
land passes by this deed east of that 
lint>. ib. 

4. \Vhere a. grant of a township of 
land is unde bv tl,c S\ate to certain 
proprietors, rc;erviug a lot of Jand 
near the centre of the township, and 
the proprietors afterwards assign to 
the Stale a lot ne:1.r the side line of the 
town, which is accepted as the reserv
ed lot, the title the1eby bf'cornes wsted 
in the State. Kin~man v. Grc,·11c. !iO 

5. If the propril'tor of land on which 
are a mill and mill privil<'ge grant to 
one son "the use, privileg<' and bene
fit of one half of a saw-n,ill," and 011 

tLe same day grant to another son a 
tract of land, includiug that whereon 
the mill stood, "excepting the privi-
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lege of one half of a saw-mill conveyed 
to" the other son, "and his heirs;" 
the grant and the reservation are to be 
construed together to ascertain the in
tention of the parties; and o_ne half of 
the mill and rniH privilege pass by the 
gra11 t. Moore v. Fl etcher. - . 63 

(L The words, mill privilege, or the 
priJJiir.ge of a mill, in.a grant are to be 
undentood ns meaning the land on 
wl1ich the mill and its appendages 
stand and the land and water tlwn ac
tually and commonly nsed with the 
mill and necessary·to the enjoyment 
thereof. ib. 

7. The omission to use a portion of 
the miH-yarc;l for a single year will not 
prevent its becoming a part of it by 
appropriation and long use.· ib. 

8. Nor can the quantity of lane.I be. 
lessened by proof, tlHLt the mill might 
have been wel_l used by the occupation 
of less land, than was· in fact used. -ib.-

.9. The petitioner conveyed to the 
respondents, by deed of w·arrnnty, a 
parcel of b.nd described, i-ncluding· 
within the limits- that whereof he now 
prays partition, "resen'ing and pro
viding for the kec>ping opc•n and ex
tending to loia-ioa,te·r Prrplar Strcet,_and 
Washin,!fton Street, so.id stree-ts to be· 
fot the fut11re disposition of the parties 
to this deed in s<1ch manner as m.1y 
hereafter be mutu,illy ·agreed on by 
them." 'An extension of those streeis 
to.low waler mark would cover nil the 
land dt>scribed in the petition, of which 
one undivided half is claimed in fe!': 
Jt w"s !teld, th:it the foe- in the whole
land pri.ssed by thn deed, and that an 
easement only in this p<lrt of it waa re
served t_o the grant.or. ·Stetson v. 
French. · 204 

10. The general rule is, lha.t lttnds 
bounded upon rivers or streams of wa
ter extend to the thread of the stream, 
unless the descnption be such as to 
sh;,w h different intention. .N'idi:crson 
v. Crawford. _ 2-l5 

l l. -And if land b& described· in the 
grant as extending from a road north
erly "lo the margin of the cotJe, the.nee 
we•·t,,ly along the mar gin nf tlrn cove 
about elcren ruds," and thence s0111h
erly to theroud; 't!,e -land granted ex
tPnds but to.the edge of the w_ater and 
the flats nre not included. ii,. 

· 12. The purchaser of real estate of 
the heirs at law ·of an intestate hefore 
the expiration of four years from the 
time of taking out administration, will 
be regarded· as equitably taking the 
place of the heirs. Smith v. Dutton. 

306 
13. Where no monume.n1s are nam

ed in a grant, and _none are iutended 
to be afterwards designated ·as ·evi-

dence of the extent of it, the dis
tance stated therein mµst- govern .. , 
:Machias v. Whitney.· , ; · :., -, 343, 

14. But where the legislature make 
a grant, a:id require by the terms of it, 
that an actual survey should be made,• 
so that the land granted might be de~
signated upon the earth and separated. 
from the ungranted land, and that the 
survey and plan should be :returned 
and accepted by the grantors befor": 
the title should pnss to the grantee,
and the survey is made, and the ·p]ah' 
is returned and accepted; the_ extent 
of the grant is to be determined by_ 
the actual location upon ''the earth.' 

, ·- ·' - _'ib. 
15. ·where therii is 'an excess of 

measure in an ancient s11rvey and· lo
cation of a grant, amounting to'· one 
seventeenth part, althougl1 it is_ tQe, 
province of the jury to- decide' viihat 
circumstances occasioned the exces,, 
and, what was the intention of the' 
party making it~ and to, ·determine 
whether there was ·fraud 9r_no't_; .yet: 
the mere fact of the existence of sucl~
excess. would not warrant the-jury in, 
drawing the inference .that there was 
fraud. __ . ib.-

16. :where a tract of land ,was 
granted by the ·commomyealth in 
1770, to _be surveyed and locat{'d by: 
the _gr.an_tees, arid a plan thereof wai: 
to be returned and_ accepted , by the 
legislature; and where ,the suiveynr. 
and chainmen were sworn by one of 
the grun tees, as appeared on the face 
of the plan so F_eturried and accepted;: 
the grantees .camrnt afterwards ... ob., 
j:ect, because the oath was thus ad
ministered. , .ib.-

17 .. \V_here a township of land with
in the State of ·.Maine, .was granted_ 
by the Commonwealth of Massaclnt.
setts, before the separation; with a rec 
servaticn tl,crdn of certain lots for the 
support of education and. oi public 
worship in such township forever; the' 
State of JJfaine is entitled to the-cus-· 
tody and possession of the lots -until 
those shall ·come into ·existence for 
whose benefit the reservation was 
marle, and may maintain' ··trespass. 
against strangers to the title for s!rip~ 
ping tlrn land of its timber· and trees: 
&ate v. Cutler. · ,___ :-, . · ,34!} 

18. If the line of land con,,eyed be 
desc:riberl as c·ommencing ·at ·a·· s_take 
by the side of-a milJ -pon1; \vhicb 
pond • is_ caused by a· dain 'across · ii 
fresh ~water river o,·erflowing its 
banks in the spring but ·aiJn'1i.tting alf 
the water within the channel of, the 
river in the summer, and from thence 
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running from the pond and returning 
to· another stake " by the side of the 
river·or mill pond,'' and running: "by 
the said pond to the first mentioned 
bounds;" the grant extends. to the 
threrd of the ri_ver. Lowell v. Robin
son. 351 

19. And if the description be" iun
nin" by the· si,le of the mill pond," 
the land overflowed in the spring pas
ses by the grant.· . . . . ib. 

20 .. Paroi evidence 1s rnadm1ss1ble 
fo either case to sho,v that tbe parties 
intended to liinit th<i grai,t to the mar
gin oCthe water as it overflowed tl_ie 
!arid in the spring. ib. 
· · "See co·NDITION, 2. 

CoNTRAc.T,516, 7, 10, 11, 12. 

CORPORAT-ION. 
1. Corpofatioris originating accord

ing to the rules 'of the _common law, 
must be o-overned by it in their mode 
of oro-ani~ation, 'in the manner ·of ex
erci~g their powers, and in the use 
of the capacities f!Onferred; and when 
one -claims its o·rigin ·from such , a 
source, its rules must be regarded m 
deciding upon its kgal. existence. Pe
nobscot Boom Corp. v. Lamson. 224 

2. But the legislature may create a 
co-rnoration, not only withont conform
in<T1 to such rules, but in disregard of 
th~m; and when a corporation is th~s 
created· its e·xistence, powers, capaci
ties, and the mode of exercising _tlll.'1:'• 
mtist depend upon the law creatmg it . 

. · ·. · - ib. 
3. The lerrislature have power to 

p~rmit one p';;rson, or his successoi-, to 
exercise all the corporate powers, and 
to make his acts, when acting upon 
the subject matter of the corporation 
and within its sphere of action and 
grant of powers, the acts of.the corp?
ration. ib. 

4. The urant of corporate powers to 
one perso1~, and his n.ssociates and sue• 
ccssors does not require of such per
son, th~t he..J1hould take associates be
fore the act can take effect, or corpo
rate powers be exercis_ed, but virtually 
confers on him alone the right to exer
cise all the corporate powers thereby 
granted. , . ib. 

5.· The acceptance of the charter 
may be presumed from the exercise of 
the corporate powe•s therein conferre_d. 

ib. 
' 6. The dissolution of a corporation 
_can take place only, either by _an a~t 
o[..the Jpo-islature, where as Ill this 
.S.tate l''!';er is reserved for that pur
pose; or by a surrendrr of the cha.rter 
which is accepted; or_ by a loss of all 
its membere, or of an integral part, so 
that the exercise of corporate po 1Yers 

cannot be restored; or ·by .forfeiture, 
which must· be declared by judgment 
ofcourt_ ib. and Hodstlon. v. ,Cope
land. 314 

7. In an acLion by a corporation, the 
defendant cannol talle advantage. of 
any a~use or misuse. of the .corporate 
powers, not apphcabl~ to the question 
in controversy ; or obJecL..that no mude 
of service. or of attachment, or means 
of redres;,or rt'lief against such corpo
ration is provided. Penol1scot Boom 
Corp.v:Lamso11. : . 2~4 

S. Pleadi\1g the general.issue, ad ants 
the lell'al existence, and .competency of 
the co~·poration lo bring ·the suit. ib. 

9. Where the charter authorized the 
erection of a boo'm, parol ev.idence is 
admissible to show that the boom was 
en·cted by the corporation. . · · · '. ib. 

10. The act of incorporation_prpvicj
ed, ". that all logs_ rafted at sai1 b,:,"D.ls, 
or its branches. shall _be measured,_ and 
their qualltily 'ascertainect'by a perso_n 
to be appointed by the surveyor ge1,1er: 
al of Bancror, ehould such a survP_vor 
be appointed, otherwise __ by a~ s?rvey?i
appointed by the selectmen ~f satd 
town." ·Thl're was no act Ill existence 
authorizing the appointment .of :1- Sur
veyor General of Bu:r,gor, but_ one w;is 
sooh after passed, authorizing the ap, 
poi1it11,eut of a SurveJ or General for 
the co\mty, t9 reside at Bangvr, and 
an appointm_ent was made µoder. the 
acl. It was held, that.if the logs were 
measured by a person nppoint~.d by_the 
Surveyor General of the county, al, 
thouD'h called a scaler of logs, ins'tcad 
of a turr.~yor ~ it \?Us a. sufficient. co~· 
pliance with this requirement of the act 
of inc3rporalion. . _ . ib. 

11. l ii -an action by a corporation to 
rec~ver payment for the· bocimage· of 
logs, evidence that indi vidaa! memb_ers 
of the corporation had brought an ac
tion in their own names ac,ainst a' third 
person, under~, lia))lli_ty si1~ilar lo tl:at 
of the defendants, ·1s urelal!ve and m
admissible. Penobscot Boom Co,'Jl, v. 
B,·incn. . · . . . 237 

12. Where an individual stockholder 
therein, has money of.a curporation in 
his har1ds. accruin" from a so.le of cor
pornte _ pr'ope1 ty, :nothPr -~hareh~ld~r 
cannot recover his proport10n of 1t _m 
an action for money had ai1d.,received. 
Hodsdon v. Copeland. · . . 314 

13. 13nt if the corporation assent to 
a sale of its property by one of it~ 
members, and to a distribution of the 
proceeds of snch sale among the hoM:
ers of the sbare:1, each may rec9ver 
his proportion thereof in an acti~n 
a«ainst the holder of the money .• , i_b. 
"'14, The service of a wri't'_'up1Jn· a 

mamifucturing 'corporation, ·by leaving 
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an .attested copy thereof and of the 
retnrn thereon, with the clerk of such 
manufacturing corpo:ration, thirty days 
before the day of the sitting of the 
Court, to which_the same writ shall be 
returnable, is a good service. Hinck
ley v. Bluehill Gran,;te Company. 370 

15. The authority of an agent to 
act for _ a corporation, need not be 
proved .by record or writing, but may 
be presumed from acts, and the gen
eral 'course of business. 1-Var,·cn v. 
Ocean Insurance Company. 439 
· See CoNTRACT, 13, 14. 

- LoGs, &c. 1, 2. 

COUNSELLORS AND ATTOR
NEYS. 

: A counsellor or attorney at law, reg
ularly. admitted to practice, is n-ot un
der the necessity of producing any 
special power of attorney to act for in, 
dividuals or corporations in Court; and 
his statP.ment that he does represent a 
person or body .corporate is 'sufficient. 
Pmobscot Boom C01•p. v. Lam~on. 224 
( _See_PooR DEBTORS, 4. 

COVENANT. 
:1. Where one 'party, by a writing 

under seal, agreed lo make a -certain 
discount on demands not then payable, 
if the other party ,vould by a certain 
time "'give good and reasonable ~ecur
ity for the payment of the balance" 
by·a time fixed; an agreement made 
by responsible persons_with-thc obligee 
to pay tl1e sums_ due to the obligors, 
with a poV\'"r _authorizing the enf01ce
rnent of _paymen[in:the name of the 
obligee for the benefit of the obligors, 
they hay_ing received advantage from 
it without making known any objec
tion,·was held to be a substantial coin
pliance by the obligee \v,ith the agree
ment. Haskins v. Lombard, 140 

2. lf a covenant be by several with 
one, if the interest be separate, and the 
performance c_annot be made jointly, 
the covenant mnst be regarded as sev
eral, unless the intention 6f the par
ties appears to have been, that each 
should be bound for the pt'rformance 
of the other. ib. 

3. '\Vhere three convey lands in tl1e 
same deed, covjlnahting to _warrant 
and defend the premise; against the 
lawful claims and dem-ands of i,11 per
sons claiming by, through, or under 
them, they are all liable on the cove
nant, ifa legal claim under one of the 
three existed at the time. Oarleton 
v. Tyler. 392 

DAMAGES. 
1. 1n a.n action on a bond with a 

penalty, judgment is renderedfor the 
amount of the penalty, and execution 
issues for all damages sustained at the 
time of the rendition of judgment, 
Gardner v. Niles. _ .279 

2. Where the defendant ~onveyed 
to the plaintiff by deed of warranty 
certain laud, then incumbered by a 
mortgage and by an attachme1it of the 
equity, and at.the. same time _·gave a 
bond with a surety, that he would 
"within ni!lety days cause said mort
gage deed to be cancelled, and all oth
er incumbrances to be removed from 
said• _land, us by his deed he had cov
enanted;" ·and where the incumbran
ces ltarl not been nmoDed by either par
ty at the time ju..dgment was undered 
for the penalty, in an action on the 
bond commenced after the ninety days 
had. expired, but the mortgagee had 
entered into the actual possession of 
the premises under a judgment ·on· the 
mortgage, and the equity of redemp
tion had been sold for a _large sum; it 
was held, that execution should issue 
for the arnount of the conditional 
judgment on the mortgage · and the 
amount-for which the equity sold; and 
interest on those two sums. · ib. 

-See EvmENCE, 19. 
CONTRACT, !J. 

DEED. 
A contract to make and execute "a 

good anct sufficient deed -to_ convey the 
title to said premises," is 1'!-ot perform
ed, u11less a good title to the land pas
ses by the deed. Hill v. Hobart. 164 

Sec Co:-,,vEYANCE. 

BoNo, 1. 
CovENANT, 1, 2, 3. 
CONTRACT,61 71 11. 

DEMAND. 
Sec CoNTRACT, 8. 

DEMURRER TO EVIDENCE. 
A demurrer to evidence is consid

ered an antiquated, unusi:iahirid incon
venient practice, and is allowed or de
nied by the Court, where the caus~ 
or indictment is tril'd, in the exercise 
of a sound discretion, under' all the 
circumstances of the case. Th.e State 
v. Soper. 293 

DEPOSITIONS. 
1. It is not necessary to allow one 

day fore~ery twenty miles travel from 
the place of c:iption to the place of 
holuini!· the court. after· the takinu of a 
deposition, if a reasonable time b~ giv
eu to travel in the ordinary mode from 
one place to another. Central Bank v. 
/lllen. 41 
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2. Where depositions arc taken be
fore a magistrate, with notice to the 
opposing party, objections to the form 
of the questions as leading, must be 
1nade at the ti1ne the quL)stions o1rp put, 
or tlwy will be consi<lcred as waived; 
and if the opposite pctrly m'glects to 
attend at the taking, he cannot rnake 
such objections at -the trial. Ruwe v. 
Godfrey. 12d 

3. Two j 11stices of the Peace and of 
the quorum have no power to imprisun 
a person for rcfosing to give his depo
sition in perpetuam. Pierce's Case. 

2:i, 
4. \Vhere a nonsuit was ordered, but 

to be taken off if the defendant should 
come in on the first day of the s,1c
cecding term and be rcadv for trial, 
and where it was cventu,d(y taken off 
nnd the action tried; it was hdd, that 
the action was so pending, after th_e 
nonsuit was thus ordered and before 1t 
was taken off, that a deposition might 
be taken in the action during the time. 
Broten v. Foss. 2ci7 

5. Objections that questions are 
leading, should be taken at the ti1:1c 
the deposition is taken, or they wt!! 
be considered as waived. and cannot 
be made at the trial. ' ili. 

6. If the oath be duly .administer
ed, but there is a want of accurncy 
and formality in the return of the 
magistrate, living in another State, 
and taking the deposition there under 
a dcdi,nus issued from the Court of 
Common Pleas, under the stat. 1821, 
c. 85, sec. 7, that Court has power to 
admit the deposition in evidence or to 
reject it. Haley v. Uodfrey. 305 

7. And the exercise of that power 
is of that discretionary character 
which is not subject to revision in tliis 
Court. ib. 

DESCENT OF EST A TES. 
See D1sTRIBUTION. 

DISSEIZIN. 
The owner in fee of land cannot be 

disseized thereof by his own tenant, 
except at his election. Stearns v. God
frey. 158 

See CoNVEYANcE, 1, 2. 
EVIDENCE, 4, 5. 

DISTRIBUTION. 
In the year 1803, a settlement was 

made by the Judge of Probat~ of that 
part of the real esta'.e of an mtcst,:te 
which had been assigned to the wid
ow as her dower, upon the eldest son, 
on his paying out to the other heirs 
their respective shares of the value 
thereof, and at the same time a bond 

with surety was given by the son to 
such heir for his share thereof. In 
lt:ili7 the arnount of the share was paid, 
and the heir acknowledged the pay
ment on the back of the bond. In an 
action brought after the death of the 
wi,low in Jt;:!5, it was held, that such 
r<'<'"]Hion of the money and acknowl
cd.,e111cnt of pavment by the heir, 
wc~·c an assent io the proceedings of 
tlw Probate Court, and a waiver of all 
objections to them, although it did not 
appear that the other !1eirs had been 
paid. Whitman v. 1Vittson. 461 

DIVORCES. 
The Legislature have power to 

grant divorces, in cases where the 
8llprcmc JuJicial Court have no juris
diction; but where the Court have the 
jurisdiction, the constitution forbids 
the exercise of that power by the 
Legislature. 479 

DOWER. 
1. Where the husband took a con

veyance of land, and at the same time 
gave a mortgage to the grantor to se
cure notes for the purchase money, and 
the notes and mortgage were so!cl and 
delivered over by the mortgagee to a 
third pnson, who some years subse
quently delivered the same notes with 
the mortgage, which had nev_e~ been 
rccorrled or transferred m wntmg, to 
the morto-agor, and took a note and 
morto·ao·c" to himself for the balance 
then °dt~e in which the wife did not 
join; the widow of the mortgagor was 
held entitled to dower. Hobbs T, H,1r
vc11. 80 

·2. In the assignment of dower any 
improvements made by the grantee or 
his assignee, after the alienation by the 
husband, are to be excluded. ib. 

DURESS. 
See PooR DEBTORS, 1. 

EASEMENT. 
See CONVEYANCE, 9. 

EQUITY. 
1. It is a matter of discretion in the 

Court, whether or not to decree a spe
cific performance, not dependent how
ever upon the arbitrary pleasnre of the 
Court, but regulatEd by general rules 
and principles. Rogers v. Saunders. 92 

2. \Vl,en a contract is in writing, is 
certain, fair in all its parts, is for an 
adec1uate consideration, and is capable 
of being performed, it is. a matter of 
comse for a court of eqmty to decree 
performance. ib. 

3. And performance may in a pro-
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-per.case be decreed, where the p:uty 
has lost his remedy at law. ib. 

4. But !aches and" negligence-i~ the 
performance of contracts are not tnere
by to-be countenanced or encouraged; 
and the party seeking perfurman~e 
must sho,v,-that he •lrns ·not been m 
fault, but has taken all proper sleps to
wards performance on his own part, 
and has.been ready, desirous and prompt 
to perform. _ . ib. 

5. A written agreement concermng 
lands may be enforced in equ',ty at
though binding only.on the party to be 
charged. ib. 

G. Where the binding efficacy of a 
contract bas been lost_ at law by lapse 
of time, . .a court of _equity will grant 
relief, _when time is not of the essence 
of the contract. .ib. 

. 7. But where _the party who applies 
for a specific perfortnance, has omitted 
to execute his part. of the contract by 
the time appointed for that purpose, 
without being able to assign any suffi
cient justific_ation or excuse for his de
lay,.and 'where there isnothing in the 
acts or conduct of the other party, that 
amounts to an acquiescence in that de
lay, the co·urt will not compel .a spe
cific performance. _ ib. 

8._ Nor will they do it w_here the 
remedies_ are not mutual, and where 
the party who js not bound, lies by to 
_see whether ,it will be a gainful _or a 
losing bargain, to abandon it in the one 
event, and in the other to consider 
lapse of time as nothing, and claim a 
specific pe1formance. · ib. 

9. If the contract be in relation to 
·wild and uncultivated lands, w11ere 
the. principal value is timber, time may 
be of the essence of the contract. ib. 

-io. A _court of equity will no.t per
mit the use of a legal fiction t_o creat_e 
a forfeiture; and therefore will not 
allow a forfeiture to be created by the 
date of the extent of an execution on 
land not according to the truth, and 
especially in favor of one at whose 
suggestion the erroueous date was 
made. B1Jelet!t v. Little. 374 

See AcTtoN, 2. 
CONTRACT, 9. 

EQUITY OF REDEMPTION. 
-1. Where an eq11ity of redemption is 

seized on execution,- the subsequent 
proceedings necessary to make the levy 
·available, have reference to the time of 
seizure. Bagley v. Bailey. 151 

2. · If one officer commence the levy 
of an execution by seizing an equity 
of redemption, and on the same day 
another officer commence the extent of 
an execution on land, no time of day 
being fixed by eithe1·, the court will 

not construe the extent Lo be -prior to 
the levy. . _ iu. 

3. The mode of proceeding to satisfy 
an execution, whether by levying· on 
the right of redcemi11g- mortgaged 
premises, or extending upon the land 
by app1aisernent, must be aetermined 
by the state of the title at the . time of 
the seizure on execut.ian .. - ib. 

4. The discharge of the mortgage, 
subsequent-to the seizllre of the equily 
on execution and prior to the dayjixed 
for the sale, does not take away the 
right to sell the equity. _ib. 

· 5. A sale of an equity of redempt10n 
may be good, allhough the time of sale 
be fixed more than tuirty clays· after 
seizure on execution nnd notice there
of. . ib: 

ERR.OR . 
Where error in law is alleged, a 

writ of error lies only to correct such 
errors as are apparent on _ the record. 
Kirby, v. Wood. 81 

ESTATES INTESTATE. 
.See DISTRIBUTION. 

ESTOPPEL. 
If the owner of fond knowingly 

stands by, and sL1ffers an'other to pur
chase it and expend hia money there
on, under an erroneous impression that 
the legal title is acquired thereby, with
out making his own title known,- he 
shall not atterwards be permitted to ex
ercise his legal right against such pur
chaser. Hatch v. Kimball. 146 

EVIDENCE. 
1. Where a Justice of the Peace cer

tifies at the bottom of a paper purport
ing to be ·the .record of a judgment be
tore him, that it is "a true copy;" it is 
sufficiently authenticated to be read in 
evidence. 1-Vlweler v. Llltlirop: 18 

2. Paro! testimony from the Justice 
that he had in fact made no record of 
the judgment is inadmissible. ._ .ib: 

3. A deed forty years old at the time 
of the trial, which was in the posses
sion of the party claiming under it, 
ana where the possession of the land 
had followed the deed, is admissible in 
evidence without proof of its execu
tion. Crane v. ,lfarsha!l. 27 

4. The declarations of one ·setting up 
a·title by disseizin, that he held in sub
ordination to the title of the .owner, 
ate admissible in· evidence. ib. 

5. But his declarations to a stra~ger 
to the title, that he held adversely to 
the owner, are not admissible in evi
dence to prove a <lisseizin. _ _ ib. 

6. The vender, who has made a bill 
of ~ale of goods as security for certain 
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liabilities wherein the terms, upon 
which the conveyance was made, were 
particularly stated, will not be permit
ted to testify to the contents of such 
bill of sale, when the paper could have 
been produced with due diligence. 
Morton v. White. 53 

7. In an action for a quantity of tin 
ware, where the defendant justified 
the taking as a justice of the peace, 
under stat. 1821, c. 71, against hawk
ers, &c., the person from whose pos• 
session the property was taken, if not 
interested, is a competent witness for 
the plaintiff, although a complaint is 

i;;,,~~2~L ap;;J::~:;or the penai% 

8. And if the defendant object gen• 
ernll v, that the witness is inadmissible 
from· interest, and the plaintiff Hien re• 
lease all claim upon him for the pro• 
perty in controversy, and he is then ad
mitted, and he afterwards on the ex• 
amination, shtcs, "that he was hired 
by the the plaintiff by the month, and 
was to be paid in proportion to his earn• 
ings," this is not such interest as will 
render him incompetent. ib. 

!J. Hut if an interest had been dis
closed, the defendant should have rt'• 
newed bis objection, when the witness 
made such statement, and cannot take 
advantag-e ofit on his first objection. ib. 

10. Where the complaint and the 
detention are on the same day, parol 
proof is admissible to show, that the 
detention was prior to the oath. ib. 

11. Paro! evidence i~ admissible lo 
prove the conduct of a party, to the 
end, that he should not be permitted to 
have the benefit of an equitable pre
sumption in his favor. Hatch v. Kim
ball. 14G 

12. General reputation is not admis
sible in evidence in aid of other testi
mony, to prove a partnership. Scott v. 
Blood. Ul2 

13. Where a draft is drawn by one 
upon another in favor of a third per
son without specifying- therein the 
purpose to which it is to be applied, 
p:trol evidence is admissible to show 
in w h1t manner the parties understood 
the money was to be appropriated. 
Smith v. Riclutrds. 200 

14. But where the draft is accepted 
generally, the mere declarations of the 
acceptor at the time of the acceptance, 
when the other parties were not pre
sent, are not evidence of its appropri
ation to the declared object. ib. 

15. If a book or document be called 
for by a notice to produce it, and it be 
produced, the mere notice does not 
make it evidence; but if the party 
givino- the notice takes and inspects it, 
he takes it as testimony to be used by 

VoL. 1v. 63 

either party if material to the issue. 
Penobscot Boom Corp. v. Lamson. 224 

16. Where a witness is not present, 
and the other evidence in the case 
makes it appear that he might have 
been a material witness, testimony to 
show that such witness was absent 
from the State, and could not be ob
tained, is admissible. Penobscot Boom 
Corp. v. Brown. 237 

J 7. Where a witness speaks of his 
impressions, if it be umlerstood, that 
the fact is impressed upon his memory, 
but that his recollection does not rise 
to positive assurance, it would be ad
missible evidence for the consideration 
of the jury ; but if the impression be 
not derived from recollection of the 
fact, and be so slight, that it may have 
been derived from the information of 
others, or some unwarrnntable deduc
tion of the mind, it cannot be received. 
Clork v. Bigelow. 246 

18. Where parol evidence had been 
introduced to prove an agency by the 
acts of the priucipals and agent, and 
the party adducing it then offered a 
copy of a written authority, which 
was objected to by the other party, 
and it was withdrawn and not given 
in evidence; this furnishes no suffi
cient cause for exclnding the parol 
evidence. Bryer v. Weston. 261 

rn. In an action for the materials 
found in building a house, and the 
labor done in erecting it, the testi
mony of master builders, who had ex
amined the house and made an esti
mate of the expense of erecting it, is 
admissible, to ascertain the amount of 
darnag<os. Tebbetts v. Jlaskins. 283 

20. \\'here several persons are prov
ed to have been associated t11gether for 
the same illegal purpose, any act or de
claration of one of the parties in refer
ence to the common object, and form
ing a part of the res gestn, may be giv
en in evidence against the others. The 
State v. Soper. 2[l3 

21. In an action of assumpsit by 
several plaintiffs, where they call a 
witness who is objected to as interest
ed in the event of the suit, a release 
under seal, although executed by but 
part of them, discharges the joint in
terest, and renders the witness com
petent. Haley v. Godfrey. 305 

22. In an action agai 11st two persons 
for services performed for them in lum
bering at a certain time and place, if 
a witness offered by them state "that 
he was connected with them in lum
bering," and the defendants do not 
call upon him to state more fully the 
nature of the connexion, that its lim
itations, if any, may appear; the wit• 
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ness must be considered as interested 
and inadmissible. Jennings v. Estes. 

323 
23. In an action to recover damages 

for the loss of a building by fire, occa
sioned by the m·gligence of the de
fendant, th~ testimony of witnesses 
offered on !us p&rt "that he was very 
careful with fire, that they never dis
covered any carelessness ii:1 him ab_out 
taking care of his fires during the t1_rne 
they were at his house, which was un
mediatel,v before the fire," is inadmis
sible. Scott v. Hale. 326 

24. To exclude the communications 
of client to counsel from being given 
in evidence, it is not necessary that 
they should have been given under 
any injunction of secresy. Wheelci· 
v. Hill. 329 

25. But the mere fact of the em
ployment of counsel in a cause is a?
missible. ib. 

26. If one party introduce in evi
dence a judgment against the otlier in 
favor of a third person, he who intr_o
duccs it cannot afterwards object to its 
introduction or legal effect. ib. 

27. \Vhere an order in writing was 
given to furnish men in the wilder
ness with provisions, and where st the 
time the order was delivered, the men 
had no means of cooking provisions, 
and board was furnished for the men 
instead of provisions; it was held,, that 
althouo-h the order was to deliver the 
materi~ls for boarding the men and not 
to board them, still it was admissible 
in evidence with other testimony, to 
show that the defendant had waived 
a strict comµliance with the order, and 
had accepted board instead of pro
visions. Lamb v. Barnard. 364 

28. So too it was held, that a paper, 
on which was the claim for the board, 
and also certain figures and writing of 
the defendant's clerk and of the de
fendant l,imself, was admissible with 
other evidence to prove the defond
ant's liability to pay for the board. ib. 

29. The declarations of the payee of 
a negotiable note, made while he re
tains it in his possession, are admissi
ble in evidence, although he may have 
previously written thereon his iudorsc
ment to a third person in whose name 
the action is brought. Whittier v. 
Vose. 403 

30. If the attesting witness to a pro
missory note be called, and does not 
prove the handwriting of the name to 
be his, it is competent to prove it by 
the testimony of other witnesses. 
Quimby v. Buzzell. 470 

31. Receipts are not in all cases 
conclusive; thi,y afford pri111a facie 

evidence of what they declare, but 
are subject to be overthrown by coun
ter proof from the other party, which 
may be by parol evidence. Rollin! 
v. Dyer. 47;:, 

SceBrLLs, &c. 4, 6, 7, 9, 10, 11, 12. 
PLEADING, 5. 
PARTNERSHIP, 2, 5, 6. 
CoaPoRATION, 11. 
DEPOSITION, 5. 
DE~IJ;RRER TO EvIDENCE. 

CONVEYANCE, 20. 

EXECUTION. 
See ExTENT. 

EXECUTORS AND ADMINIS
TRATORS. 

1. The Judge of Probate in proper 
cases may open an administration ac
count, once settled, for the purpose of 
correcting mistakes or errors; but 
when public notice has been d~ly giv
en prior to the decree allowrng the 
account, and where the settlement of 
the account has come to the actual 
knowledge of tl,e applicant in season 
to appeal from the decree, and where 
it has not been made manifestly to ap
pear, that justice requires it, the Court 
will decline to open the account for 
re-examination. Smit/, v. Dutton. 308 

2. The statute has fixed no direct 
limitation within which license may 
be granted to an_ administrator to sell 
real estate; but rn consequence of the 
limitation of suits against administra
tors to four years from the time of ac
cepting the trust, if notice be given in 
manner provided by law, the Courts 
generally, but not under all circum
stances, refuse to grant license, unless 
application be made wit!iin ? reasona
ble time after the termmatwn of the 
four years. ib. 

3. The purchaser of real estate of the 
hPirs at law of an intestate before the 
expiration of four years from the time 
of taking out administration, will be 
re"'arded as equitably taking the place 
of°'the heirs. ib. 

EXTENT. 
I. If one off.cer commence the levy 

of an execution by seizing an equi
ty of redemption, and on the same day 
another officer commence the extent 
of an execution on land by appraise
men t, no time of day being fixed by 
either, the court will not construe one 
to be prior to the other. Bagley v. 
Bailc11. 151 

2. 'rhe mode of proceeding to satis
fy an execution, whether by levying 
on the right of redeeming mortgaged 
premises, or extending upon the land 
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by appraisement, must be determined 
by the state of the title at the time of 
tlte seizure on execution. ib. 

3. The officer's return of an extent 
on land is fatally defective, and no ti
tle passes thereby, if it do not substan
tially state, that the appraisers were 
disinterested and discreet men, and free
holders within the County. And the 
mere return of " all of whom being 
reputable freeholders," is not a compli
ance with the requirements of the stat
ute. Russ v. Gilman. 20!.J 

4. The Court. in the exercise of their 
discretionary power to grant leave lo 
amend, declined to permit an amC'nd
ment, to remedy the defects, after the 
lapse of twenty-six years. ib. 

See TENANTS IN CoMMON, 1. 
AMENDME!iT, 1. 

FISHERlES. 
1. The right of regulating the fish

ery in rivers not navigable, having 
been exercised by the legislature long 
before the separation of this State from 
Massa.chusetts, and the common law 
right in the riparian proprietor having 
been made subject to the control and 
direction ofthe legislative power, before 
any restrictions were imposed on that 
power by the constitution of Maine; 
the constitution does not forbid the ex
ercise of this right. Lunt v. Hunter. 9 

2. The statute of 1830, regulating the 
taking of fish in Sebaslicouk River, in 
the town of Clinton, is not unconstitu
tional. ib. 

3. No action can be maintained for 
the penalty for neglecting after due 
notice to make and keep open a suffi
cient and convenient passage way 
through a dam across a river or stream 
for the free passage of fish, under the 
provisions of the stat. 1835, c. 194, for 
the preservation of the salmon, shad 
and alewive fisheries in Penobscot Bay 
and River, and their tributary waters, 
unless due notice be given by the fish 
warden of " the time in which the 
same shall be done." IIancock County 
v. E. R. L. <I,· S. Company. 303 

4. J n an action to recover the pen
alty fur obstructing the passage of 
salmon, &c. in Penobscot Bay and 
River, contrary to the provisions of 
stat. 1835, c. Hl4, § 5, the declaration 
is bad, if it do not allege, that the fish 
warden gave notice of "what is re
quired to make such passage or sluice 
way sufficient and convenient," and 
of" the time in which the same shall 
be done." Penobscot County v. Treat. 

378 
FLOWING LANDS. 

See MILLS. 

FOREIGN ATTACHMENT. 
See TRUSTEE PROCESS. 

FRAlTD. 
1. Althongh there was a written con

tnct between the parties, this does not 
preclude parol proof of other allega
tions made at tbe time, for the purpose 
of showing fraud. Prentiss v. Russ. 30 

2. lf one in a contract of sale take 
a warranty, he is not thereby preclud
ed from rescinding it, if he can prove 
that it was effected by the fraud of the 
other pal ty. ib. 

3. Fraud may be committed by the 
artful and purp"sed conceal m1cnt of 
facts, exclusively within the knowl
edge of one party, and known by him 
to be material, and where the other 
party had not equal means of info1ma
tion. ib. 

4. "Vhcre a paper is offered in evi
dence to prove a contract to be fraud
ulent, its admissibility is to be deter
mined by the Court, and not left to 
the jury for their decision. But when 
sufficient evidence has been intro
duced, in the opinion of the Court, 
to warrant the jury in inferring, that 
the paper was used as an inducement 
to enter into the contract alleged to 
be fraudulent, it may properly be ad
mitted in evidence, with instructions 
to the jury to disregard it, unless the 
proof was satisfactory to them, that 
it was used for such purpose. Wins
low v. Bailey. 319 

5. In an action on a note given as 
the considerntion of an assignment of 
tho bond of a third person for the 
conveyance of a tract of land, on pay
ment of a certain sum witl1in a certain 
time, the defendant may give evidence 
that the contract was fraudulent with
out returning the bond, if the time 
lwd expired before he had knowledge 
of the frand. ib. 

6. \Vhere a sale of land has been 
efl'ected by fraudulent representations, 
and an action is brought by the pur
chaser to recover the damages sustain
ed thereby, the commencement and 
pendency of such suit does not pre
clude the purchaser from giving evi
dence of the frand in defence of an 
action on a note given as the consid
eration of the sale. Whittier v. Vose. 

403 
7. Where a note, er other negoti

able paper, is shown to have been 
fraudulent in its inception, or to have 
been fraudulently pnt into circulation, 
the burthcn is thrown upon the hold
er, to prove that he came fairly by 
tlrn note, and without any knowledge 
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of the frau<l; and it is not enough that 
it was negotiated before its maturity, 
but it must be made to appear to have 
boon done fairly, in the due course of 
business, and unattended with any cir
cumstances justly calculated to awak
en suspicion. /lldrich v. Warren. 465 

8. If three ·combine and conspire to 
<lcfrau<l another as a common object, 
the declarations and actions of one 
are evidence against all. ib. 

D. Testimony to prove that false cer
tificates of the value ofan article sold, 
were by the seller exhibited to oth
ers than the purchaser, for the pur
pose of effecting a sale, being evidence 
of a general design to deceive any 
one who could thus be drawn in to 
make the purchase, is admissible to 
prove the sale to be fraudulent. ib. 

See BILLS, &c. 1. 
CoNVEYA~cE, 15. 

GRANTS FOR PUBLIC USES. 
The Stale of .Maine is entitled to 

have the c'l.re and custody of the lands 
granted by the Commonwealth of 
.)fassachusetts before the separation for 
public uses where the grantees are not 
yet in existence, and may prosecute 
for trespasses thereon. State v. Cut
ler. s,JD 

HAWKE1lS AND PEDLERS. 
A justice of the peace has no power 

to secure and detain articles, liable to 
detention under the stat. H:121, c. 71, 
ag-ainst hawkers, pedlers, &c. until 
after a complaint made under oath. 
Campbell v. 1'hompson. 117 

HIGHWAYS. 
Sec WAYS. 

INDICT;\lENT. 
l. The taking of a log "from the 

bank of a riv<'r, twelve or fifteen feet 
from the water, where grass grew 
which was annually moWPd, but which 
was covered by water in freshets of an 
ordinary heiglit," is not ta.ken from the 
river, and i, not an indictable offence, 
within the meaning of the log act, st. 
18:H, c. 521. State v . • 9.dams. 67 

2. In an indictment against several, 
they are not of right entitled to be 
tned separately, bnt arc to he tried in 
that manner only, when the court from 
sufficient cause shall so order it. 11,c 
State v. Soper. 293 

3. In the trial of an indictment for 
larceny, a witness from whom the 
property is charged to have been 
stolen, is not bound to disclose the 
names of persons in his employment, 

who gave the information which in
duced him to take measures for the 
detection of the persons indicted. ib. 

4. vVhcrc several persons are proved 
to have been associated together for 
the same illegal purpose, any act or 
declaration of one of tbe parties in 
reference to the common object and 
forming a part of the res gesta, may 
be given in evidence against the oth
ers. ib. 

Sec RETAILERS, &c. 3, 5. 

INDORSEMENT. 
See WRITS, I. 

INFANCY. 
1. Where the defendant, while un

der the age of twenty-one years, pur
chased goods and gave his note there
for, and made sale of most 0f them in 
the ordinary course of business, and 
transferred and assigned the residue to 
secure the payment of a debt; tl1e re
taining of these goods for sale by the 
mmor, as the servant of the assignee, 
until after he became of foll age, does 
not deprive him of the right to set up 
infancy as a defence to the note. 
Thing v. Libbey. 55 

2. If a promise made by an infant 
be renewed or ratified by the promisor, 
when of full age, but after the com
mencement of a suit thereon, that suit 
cannot be sustained thereby. ib. 

INSURANCE. 
1. Where a quantity of potatoes were 

insured against the perils of the sf'n, 
" and against all other losses and misfor
tunes which shall come to the damage 
of the said potatoes to which assurers 
are liable by the rules and customs of 
assurances in B, provided, that the as
surers shall not be liable for any partial 
loss on sugar, flax-seed, bread, tobacco 
and rice, unless the loss amount to 
seven per cent. 0!1 the whole aggregate 
value of such articles; nor for any par
ti:tl loss on salt, grain, flax, fish, fruit, 
ludes, skms, or other goods that are es
teemed perishable in their own nature, 
unless it amount to seven per cent. on 
the whole aggregate value of such ar
ticles, and happen by stranding;" and 
where the potatoes were lost by perils 
of the sea, bnt not by stranding; it was 
1,tld, that the assurers were liable. 
Williams v. Cole. 207 

2. Potatoes come within the class c,f 
a1ticles denominated perishable in their 
nature. ib. 

3. vVhere uy the uniform practice of 
an insurance company, a deviation 
from the risk assumed in the policy is 
waive<l by the President, for a corn-
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pensation agreed upon by him and by 
the assured, and the waiver and assent 
with the terms thereof are written 
across the policy, without any new 
signature, and recorded by the secre
tary; a contract made in that manner, 
is binding upon the corporation. War
ren v. Ocean Ins. Co. 43!) 

4. And after such contract has re
ceived the assent of the assured and of 
the President of the company, and has 
been written upon the policy, it is the 
act of the corporation, although the 
secretary may not record it upon the 
record book. ib. 

5. \Vherc the custom of an insur
ance company is to dispense with the 
signature of the assured to the premi
nm note until aHer the policy is record
ed, the omission to sign the note when 
the risk is taken, docs not render the 
contract void from want of considera
tion. ib. 

6. In an action on a policy of insur
ance, it is competent fur a Judge at the 
trial, to permit an amendment of the 
declaration by adding a new count, va
rying from the original, only in the 
date of the policy declared on. ib. 

JUDGMENT. 
Where a creditor obtained judgment 

against his debtor, and had part satis
faction of his execution, returned by 
an officer, by sale of a personal chattel 
of a third person, who brought an ac
tion against the officer and recovered 
the value thereof; and the creditor, 
during the pendency of that suit, re
covered a new judo-ment for the bal
ance of his executi;;'n, left unsatisfied, 
m action of debt ; and obtained satis
faction of that judgment; and afte1 the 
recovery against the officer, brought 
scire J1tcios on the first judgment to 
have execution for the amount thus re• 
turned satisfied on the first execution; 
it was held, that the scire facias could 
not be susbined . .8.rnold v. Pond. 24!) 

See EVIDENCE, 1, 2. 
DAMAGES, 1, 2. 
REFERF.NCE, 2. 

JUSTICE OF THE PEACE. 
See EvlDENcE, 1, 2. 

D l".POSIT!ON, 3. 

LANDLORD AND TENANT. 
1. If another be in possession of land, 

claiming title, at the time the owner 
makes a lease thereof, this does not de
stroy the effect of the lease, when the 
lessee comes into possession under it. 
Kinsman v. Greene. 60 

2. Since the statute of frauds the sur
render of a lease can be proved only by 
deed or note in writing, or by act and 

operation of law. Hesselt;ne v. Searcy. 
21:J 

3. But in an action on a lease of a 
house for the term of one year at a 
stipulated rent, to be paid quarterly, it 
is compt>tent to prove by parol evi
dence, that before the expiration of the 
first quarter, the lessee removed from 
the house and that the lessor accepted 
the key from the lessee, and put in 
another tenant, who entered and re
mained in the house to the end of the 
term. And such proof furnishes a 
good defence to a claim on the lease for 
rent. for the three last quarters. ib. 

4. In an action by the lessee against 
the lessor on the covenants of a lease, 
a process of forcible entry and detain
er, which had been sued out by the 
lessor but on which no judgment had 
been rendered, cannot be given in ev
idence by the defendant to sl1ow an 
entry by him for a forfeiture. Wheeler 
v. llill. 32!) 

5. \Vhere the lessee conycys to a 
third person a part of the premises 
leased for a portion of his term, such 
third person is not au assignee of the 
term, but an undertenant, and im
provements made by him are to be 
considered as made by the tenant. ib. 

LEASE. 
See LANDLORD AND TENANT. 

LEGISLATURE. 
One who has been elected a member 

of the legislature, but who has not tak
en his seat, may waive any privilege 
from arrest existing by virtue of such 
e lee ti on. Chase v . .Pish. 132 

LICENSE TO SELL LANDS. 
See ExFCIJTORs, &c. 2, 3. 

LIEN. 
1. The stat. 1837, c. 273, "to secure 

to mechanics and others payment for 
their labor and materials expended in 
erecting and repairing houses and oth
er buildings," docs not impair rights 
previously acquired under the stat. 
1821, c. 15!), on tlw same subject. 
Conner v. Lewis. 268 

2. One of the contracting parties 
must be a proprietor of the land on 
which the building is to be erected to 
create a lien upon the land under the 
stat. 1821, c. 15H; and a mere contract 
for the conveyance of land to one of 
the parties, on payment of the price 
by a fixed time, does not bring the 
case within the statute so that a lien 
may attach against the owner of the 
Janel. ib, 

3. \Vhcre a contract to erect build-
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ings, made on one part in the name of 
three, was signed by but one who did 
not assume to act for the others, and 
was th•1s recorded, parol evidcnc,3 is 
inadmissible to show that this con
tract was also the contract of the other 
two named, and tliercby create u lion 
upon their land. ib. 

Sec PooR DEBTORS. 

LIMIT A TIO NS. 
1. \Vherc goods are attached by a 

deputy sheriff on mcsne process, the 
officer is not liable to the suit of the 
debtor while the lien created by the 
attachment continues, although he 
docs not keep the property safely; 
and the statute limitation of four years 
witl,in which the debtor nrny bring a 
suit against the Sheriff, for !he neglect 
of the deputy in suffering the goods 
to be destroyed, begins to run from the 
time the attachment is dissolved. Bai
ley v. !fall. 408 

2. An action against the defendant 
for having knowingly and wilfully 
made a false answer, when summoned 
as a trustee at the suit of the plaintiff 
on the stat. 1821, c. GI, § 12, "co11-
cerning foreign attachments," is ape
nal action, and must bo brought with
in one year from the time the trustee 
w:1s discharged by judgment of Court, 
or it will be barred by the stat. 1821, 
c. 62, sec. 14, limiting penal actions to 
one year. Jfansficld v. Ward. 4:33 

3. The stat. of 18:38, c. 343, in ad
dition to the limitation act of 1821, 
extending to an indorsee the same 
right to s•1stain an action npon a ne
gotiable note, attested by a witness or 
witnesses, after six years from the time 
the cause of action accrued, which is 
given to the original promi,co by the 
tenth section of tlie stat. 1821, c. 62, 
applies to an action on a witnessed 
note held by an indorsee at the time 
the act of 1838 was passed. Quimby 
v. Buzzell. 4 70 

LOGS AND TIMBF:R. 
1. A log taken "from the bank of a 

river, twelve or fiftc,•n feet from the 
water, where grnss g1cw, which was 
annually mowed, but which was cov
ered by water in freshets of an ordina
ry height," is not taken from the riv
er, within the meaning of the log act, 
stat.1831, c. 521. State v • .II.dams. 67 

2. Where a st,itute gives a corpora
tion a C<'rtain sum per thousand fret 
on all logs "boomed, rafted and secur
ed," and gives a lien on the logs there
for, an action can be maintained for the 
boomage against any one making an 

express promise to pay for the same be
fore the logs are delivered, or by whose 
order the logs were delivered to and 
received from the boom. Penobscot 
Boom Corp. v. Bllkcr. 233 

3. When the logs are rafted and 
well secured, the right to receive boom
ag·e nccrufs, and is not taken away, if 
some of them be lost without any neg
lect or carelessness of the corporation. 

ib. 
4. In an action for the recovery of 

boomage on a quantity of logs, evi
dence that the dcfPndant had lost other 
logs which had come into the boom in 
the same season, but in a different lot 
or parcel, through the neglect of the 
plaintiffs, is inadmissible. Penobscot 
Boorn Corp. v. Wadleigh. 235 

MF:CHANICS. 
Sec LIEN. 

MILITIA. 
l. A paper produced by the clerk of 

a company of militia, purporting to be 
the company_ roll, without being veri
fied by the signature of the command
ing officer or clerk, and without proof 
of its authenticity, is not evidence of 
the enrolment of a private. Jforrill v. 
Haywood. 11 

2. The temporary residence of a cit
izen, liable lo do militia duty, in a town 
wherein he is not domiciled, merely 
for the purpose of attending school, 
does not subject him to enrolment in 
that town, or to the performance of 
militia duty therein. Stone v. Osgood. 

238 
3. Where a Colonel of a regiment 

of militia signs a sergeant"s warrant, 
leaving a blank for the insertion of 
the name of the sergeant, and author
izes the captain of the company to 
insert the name of such person as he 
shall think proper, and the captain 
inserts the name of a private, and on 
the back of the warrant appoints him 
clerk, and this is afterwards made 
known by the clerk to the Colonel, 
who expresses no dissatisfaction; al
though th~ proceeding is irregular, the 
person thus appointed clerk, may le
gally act under the appointment. 
Rollins v. Mudgett. 336 

4. In an action for a fine for ab
sence from a company training, it is 
competent to prove by para! evidence, 
no record in relation tl,ercto being 
made by the clerk, that the company 
did meet at the time and place appoint
ed, and that the defendant was ab
sent. ib. 

5. If the clerk of a company ver
bally resigns, and delivers over the 
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company records, and the resignation 
is accepted by the captain, another 
clerk may be appointed in his stead. ib. 

6. The neglect to record the ap
pointment of sergeant and clerk on 
the company books, docs not render 
the appointment inrnlid. ib. 

MILLS. 
Where the proprietor of land, over

flowed by a dam owned by different 
persons, proceeded by separate com
plaints, and recovered a judgment for 
yearly damages against each owner of 
the dam for flowing different portions 
of the complainant"s land, and where 
afterwards one of the respondents be
comes sole owner of the dam; if the 
proprietor of the land seek a11 increase 
of his yearly damages, he may com
bine the whole subject matter in one 
complaint against the then owner of 
the whole dam. Jones v. Pierce. 411 

See CoNVEYAr-cE, 5, 6, 7, 8. 

MORTGAGE. 
l. The mortcrao-or of an undivided 

portion of a tra~t ~f land cannot with
out the consent of the mortgagee, by 
an after ~on ve yance by metes and 
bounds of any part of the mortgao-ed 
premises, withdraw from the lien ;{re
ated by the mortgage the part so con
veyed. Wcl,ber v. Nall ell. 88 

2. Where one pays to the bolder of 
a mortg-age the a1nount due tlwreon, 
and takes a deed of quitclaim, if the 
intention to extinguish the mortgage 
appear at the lime, it is decisive of the 
question; but if no such intention ap
pear, equity presumt"s the rnortgngc to 
be outstandinO", or extinguished, as the 
interest of th~ party paying may re
quire. Hutch v. Kimball. 146 

3. The courts of common law in 
Massachusetts and Naine have adopted 
this rule of chancery. ib. 

4. A merger is prevented, and the 
mortgage upheld, where there is. a 
strong equity in favor of it, but never 
where it is not for an innocent pur
pose. ib. 

5. Where a mortgage has been can
cell_ed and discharged, and a new se
curity on the same land bas been taken 
for the debt, the mortgage is to be con
sidered as if it had never existed, and 
intervening incumbrances or att:wb
ments are let in. Stearns v. Godfrey. 
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NEW TRIAL. 
See PRACTICE. 

NOTARY PUBLIC. 
See B1us, &c. 9, 10, 11, 12. 

OFFICER. 
J. When a deputy-sheriff attaches 

goods, he has the custody of them in 
his official character until the suit is 
determined, whether he continues in 
office or n0t, and is officially bound to 
deliver them to any officer who may 
seasonably demand them on the execu
tion ; and the sheriff is liable for his 
neglect or rnisdoings in relation there
t0. .~Jorton v. TV!,ite. 53 

2. A demand of the property may 
be waived by the deputy, although 01-1t 
of oflice; and proof of such waiver 
will be equivalent to proof of a de
mand, in an action against the sheriff. 

ib. 
3. An officer who acts accordino- to 

his precept in making an arrest, is ~not 
a trespass<'r, although the party arrest
ed is privileged from arrest. Chase v. 
Fish. 132 

4. An officer may be permitted to 
amend his return of an extent of an 
execution on land, where no third par
ty is interested, ·during the pcndency 
of a suit in which the title to the land 
is brought in question. Eveleth v. Lit
tle. 374 

5. \V here goods are attached by an 
officer on rnesne process, he is not lia
ble to 1he suit of the debtor, while the 
lien created by the atlctchment remains 
in force, although he docs not keep the 
properly safely. Baifry v. Hall. 408 

See AMENDMENT, 1. 
LEGISLATURE, 1. 
PooH. DEBTORS, 1. 
LIMITATIONS, 1. 
ATTACHMENT, 3. 

PARENT AND CIIILD. 
In an action of trover for a quantity 

of wood, where it was proved, that 
the minor sons of the defendant, being 
members of his family, at three seve
ral times hauled a,vay the phintiff 's 
wood, and the jury found the defend
ant guilty; it was held, that the jury 
were justified in inferring that it was 
done with the defendant's knowledge, 
if it had not his approbation, and that 
there was no cause for setting aside 
the verdict. Beedy v. Reding. 362 

PARTITION. 
1. Wlwre an undivided portion of a 

tract of land was conveyf'd, and the 
grantor afterwards conveyed to others 
particular parts by metes and bounds, 
and the grantee of the undivided por
tion 1hcn petitions for partition, bis 
share of the land should be so set off 
and assigned as not to embrace any 
part of the land thus conveyed by 
metes and bounds, if he can otherwise 
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have a fair and equal partition. TVtb
bcr v . ./lfallctt. 88 

2. Where the petitioner for partition 
alleges seizin in himself, and the re
spondent claims to be sole seized, the 
affirmative is on the petitioner to ~how 
his interest in the estate. Gilman v. 
Stetson. 124 

:3. Where judgment has been ren
dered in a petition for partition fur the 
land demanded in favor of the demand
ant, by a court of competent jurisdic
ti?n,_ and he ha_s _m~de an actnal entry, 
!us title and se1zm IS thereby esb1blish
ed, although no writ of possession has 
Lrcn issued. ib. 

4. A tenant in common cannot en
force partition of a part of the com
mon tenement by metes and bounds. 
Duncan v. Sylvester. 388 

5. Thus if two tenants in common 
make a parol partition of the land 
held by them in common by metes 
and bounds, and each afterwards con
vey by deed of warranty to a third 
person, the land assigned to him by 
parol, and posse~sion continues in ac
cordance with the parol partitiun, but 
for a period !es~. than twenty years, 
such parol part11lon may be avoided 
by one of the original co-tenants; but 
he cannot maintain a process to have 
partition only of the moiety assio-ned 
to his co-tenant by the parol partition 
and must include in his petition th~ 
~vholc of the tract originally owned 
Ill common. ib. 

PARTNERSHlP. 
1. Where, after the decease of one of 

three partners, the survivors publish
ed a notice, that " the business of the 
late firm will, for the present, be car
ried on in the same name, under the 
charge of J. H. (one of the partners) 
who will continue, who is duly author
ized to adjust and settle all matters 
relative to the same ; " it was held, that 
the surviving partners, by such notice, 
lie Id out to the world, that they would 
continue to transact business under 
that name, and that a note given by J. 
H. under the name of that firm, would 
bind both. Cascn Bank v. Hills. 155 

2. Where two persons so held them
selves out to the world as partners, as 
to make a note, given by one in the 
partnership name, binding upon both 
the indorser ofa note, thus given, wil! 
not be permitted to testify, that it was 
given for a consideration not author
ized by the terms of written articles of 
copartnership between them, in a suit 
by one, ignorant of the terms of such 
written articles. ib. 

3 General ,·eputation is not admissi-

ble in evidence, in aid of other testi
mony, to prove a partnership. Scott v. 
Blood. Hl2 

4. To sl!ow tliat several persons car
r:y on busmess as partners, it is suffi
cient to prove that thcv have several
ly admitted the fact; or have held 
themselves out as such; and this may 
?e proved by parol evidence, although 
It appear on the trial, that there was 
a \Vritten agr~en1ent, and no notice to 
produce it was proved. Bryer.-. Wes
~n. 2fil 
. 5. \Vhere notes purporting to be 

signed by the defendants as partners 
have been put in suit, and judgment 
~cndcrcd ?Y default, a copy of that 
Judgment 1s competent evidence in a 
suit against them in favor of a differ
ent plaintiff, to show that they had 
lwld themselves out as partners. 
Fogg v. Greene. 282 

?· Where a partnership is alleged to 
exist between two persons the acts 
and declarations of either bind him, 
but do not affect the other, and it often 
becomes necessary to prove the acts 
and declarations of one at a time· 
and therefore_ such testimony may pro~ 
perly be adrmtted, and the ]co-a! effect 
of it be postponed until the Jud"e in
structs the jury upon the law gf the 
whole case, whose duty it would then 
be to inform them, that the acts and 
declarations of a party, before the 
partnership is proved, bind himself 
only. Jennings v. Estes. 32:{ 

7. If the name of a firm be affixed 
to a negotiable paper by one of the 
members of the firm for his individual 
accommodation, and the note is dis
counted at a bank in the usual mar.
ner, without knowledge of such fact 
the other members of the firm ar; 
bound, although the note is made out 
of the cours~ of the partnership busi
ness, and without the knowledge or 
consent of the other partners. lf'aldo 
Bank v. Lumbert. 4Hi 

8. In an action against all the part
~ers, on a note made by one of them 
Ill the partnership name, it is not in
cumbent on the plaintiff, in the first 
instance, to show that the note was 
given for a partnership transaction. 
Waldo Bank v. Greely. 411) 

PENOBSCOT BOOM CORPORA-
TION. 

See Loas, &c, 1, 2. 
CoRPORATION 1 1 to 11. 

PENOHSCOT RIVER. 
See F1sn1mrns, 3, 4. 
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PLANTATION. 
See TowN, 4. 

PooR, 4, 5, 6, 7. 
WAYS, 3. 

PLEAOING. 
1. The averment in the declaration 

of a demand, not required by the con
tract, or by law, may he rejected as 
surplusage, and need not he proved. 
Bean v. Simpsun. 49 

2. Filing a brief statement of the 
special matter uf defence to the action, 
under the statute of 1831, c. 514, " to 
abolish special pleading," is a substi
tute for special pleading at common 
law; and the party filing such state
ment is entitled to the same rights un
der it as he would have had at com
mon law, before the statute, by plead
ing the same subject matter in a spe
cial plea, and no more. Williams Col
lege v. Mallett. 84 

3. In a real action, where the gen
eral issue is pleaded, the demandant 
is holden to prove his seizin within the 
time upon which he has counted in his 
writ; and this may be repelled by the 
tenant, by showing that another was 
seized at the same time. But proof 
that the delllandant had conveyed his 
title after the commencement of the 
suit, having no tendency to disprove 
the seizin of the demandant alleged in 
his writ, is not of that repelling char
acter, and cannot he given in evidence 
under the general issue. ib. 

4. Where the tenant in his disclaim
er alleges, that he had conveyed all 
his title and interest to a particular in
dividual named, proof that he had con
veyed to a different individual is inad
missible. ib. 

5. Where the tenant disclaims, and 
alleges that he had conveyed to anoth
er, who had become seized and posses
sed of the premises, the declarations of 
such other person, that he did not claim 
and never had claimed the premises 
under that conveyance, are admissible 
evidence in determining- the truth or 
falsehood of those allegations in the 
disclaimer. ib. 

6. The stat. of 21 James I, c.12, re
quiring actions against magistrates for 
acts done under colour of their office 
to he brought in the county in which 
they live, is not in force here. Camp
bell v. Thompson. 117 

7. Filing a brief statement of the 
special matter of defence to the action, 
under the stat. 1831, c. 514, "to abol
ish special pleading," is a substitute 
for special pleading at common law; 
and the party filing such statement is 
entitled to the same rights under it as 
he would have had by pleading the 

VoL, 1v. 64 

same subject matter in a special plea 
before the statute, and no more. There
fore, in an action on a bond, where the 
defendants pleaded the general issue, 
and filed a brief statement, alleging 
that the bond was obtained by duress, 
they were limited to the same grounds 
of defence as they would have been 
before the statute, had they pleaded 
the general issue, and pleaded special
ly, that the bond was obtained by du
ress. Chase v. Fish. 132 

8. Under stat. 1831, c. 514, to abol
ish special pleading, the points in a 
brief statement, are equivalent to one 
or more special pleas in bar, under 
leave to plead double ; and the final 
judgment depends upon what the law, 
as applied to the case, may require 
after the facts in controversy shall 
have been settled. Potter J. v. Tit
comb. 423 

D. Where the general issue is to be 
determined by the Court, by an in
spection of the record, and facts are 
set up in defence by brief statement, 
to be properly settled only by a jury, 
the determination of them must be 
referred to tlie jury; and when their 
verdict thereon shall have been re
turned, it will he for the Court, on 
view of the whole case, to decide, 
whether the action has or has not been 
sustained. ib. 

10. If there has been a joinder of 
the general issue, and the facts alleged 
in the brief statement have been di
rectly controverted by a counter state
ment, no other formal joining of the 
issue can be required. ib. 

See CORPORATION, 8. 
FISHERJES 1 4. 

POOR. 
1. In the act incorporating a portion 

of an old town into a new one, it was 
provided, that those, who should after
wards become chargeable to the towns 
as paupers, should be considered as be
longing to that town, "on the territory 
of wl,icl,, they had their settlement at 
th,, time of the passing of this act, and 
shall in future be chargeab/ e to tltat 
town only;" a pauper had gained a set
tlement rn the old town at its incorpo
ration, by residing therein on that part 
of it made into the new town, but when 
the new town was incorporated, had 
removed into a different part of the 
old town, and there remitined until this 
territory was incorporated into a third 
town; the pauper, who had never 
gained any settlement unless by these 
acts of incorporation, was held to have 
a settlement in the second town, under 
the special provision in the act of in-
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corporation. Bloom.field v. Skowhe-
gan. 58 

2. When a part of one incorporated 
town is taken off and annexed to 
another, the inhabitants living on the 
territory thus annexed, and havin1~ a 
settlement at the time in the town 
from which it is taken, acquire thereby 
a settlenwnt in the town to which the 
annexation is made. .!\"cw-Portland v. 
New-Vineyard. 60 

3. If an inh:ibitant, thus acquirin[ a 
settlement, remove from the territ,,ry 
annexed into a different part of the 
town to which the annex1tion is made 
and there remain until after the act is 
uncondition'1lly repealed, his settle
ment continues, and is not transferred 
back by the repeal of the act. ib. 

4. lf but one incorporated town ad
join an unincorporated plantation, still 
such town is not Ji~.hle, under stat. 
1821, c. 122, § H, for the support of a 
pauper residing on the plantation, un
less the inhabitants tlwreof are usm,lly 
taxed in that town. Becthmn v. Lin
coln. 137 

5. If an inhabitant of a plantation 
furnish supplies to a pauper found 
therein, having a settlement in an ad
joining_ town, he cannot recover there
for agarnst such town, undn the same 
statute,§ 18, on an implied promise. ib. 

6. But if the expenses were incurred 
at the request of a majority of the 
overseers of the town, or upon their 
promise of repay.nent, an action may 
be sustained: ib. 

7. A pauper, supported by a town 
wherein his settlement is, within the 
limits of a plantation at the time of its 
incorporation into a town, does not 
thereby acquire a settlement in the 
new town. ib. 

8. Where one town furnishes sup
plies to a pauper having a legal set
tlement in another town, the cause of 
action accrues at the time of the de
livery of the notice that the expenses 
had been thus incurred, and the stat
ute limitation of two years within 
which the action must be commenced 
begins at that time. Camden v. Lin
colnville. 384 

9. Before the pauper was two years 
old, his mother being then dead, his 
father, living in Baldwin, gave him 
away to one Sanborn and his wife, 
then living in New-Gloucester or in 
the vicinity, to be brought up as their 
own child, and never after exercised 
any control over him, never supplied 
him with any thing, never took care 
of him, or received any thing from 
him, and nev.ir saw him, excepting 
once or twice as a visitor. The pau-

per continued from that time until af
ter he became twenty-one years of 
age, to be a member of the Sanborn 
family, who were very poor and 
drunken, and was by them regarded 
as having a home with them, and he 
considered his home there, and what
evBr of control O,ler bin1 was exercis
ed by any one, was exercised by the 
Sanborns. On Narcl, 21, 1821, the 
pauper, being tl,cn a minor, dwelt and 
had his home with the Sanborns in 
Xcw-Ulouccstc,·. The Court held, that 
the pauper was emancipated, and 
therefore gained a settlement in New
Glouccstcr, by thus residing there at 
the passage of that act. Portland v. 
New-Gloucester. 427 

See TowN, 1. 

POOR DEBTORS. 
1. Where one who had been elected 

a member of the legislature, on his 
way to the place of meeting, was ar
rested on an execution, having waived 
his privilege from arrest as a member, 
and was committed to prison, and there 
gave the poor dditor's bond to obtain 
his release, such bond is not void for 
duress. Chase v. Fish. 132 

2. If a debtor be arrested, since the 
stat. Hl35, c. ID5, for the relief of poor 
debtors went into operation,on au ex
ecution issued on a judgment in an ac~ 
tion commenced before that time, 
founded on a contract made before the 
stat. 1831, c. 520, tor the abolition of 
imprisonment of honest debtors for 
debt, the bond to obtain release from 
imprisonment, should be made purw
ant to the provisions of the stat. 1822, 
c. 209; and if it be taken in accord
ance with the provisions of the stat. 
1835, it is not good as a statute bond, 
but only at common law; and the 
plaintiff can recover only the origi
nal debt, costs and interest. Huntress 
v. Wheeler. 290 

3. Where a sum of money was paid 
by the debtor to the judgment credi
tor, while the execution was in the 
hands of an officer, and directed to 
be allowed thereon but was not in
dorsed; and the debtor was afterwards 
arrested on the execution, and gave 
bond in double the amount of the 
whole execution and officer's fees; in 
ascertaining the amount due in a suit 
upon the bond, the sum thus paid, is 
to be regarded as a payment made at 
the time it was received. Grimes v. 
Turner. 353 

4. The attorney in the original suit, 
having a lien for his costs which were 
included in the amount for which the 
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bond was given, may receive payment 
of the debtor after the giving of the 
bond, and give a valid discharge for 
the amount. ib. 

5. Where there bas been a payment 
and acceptance of the full amount 
eq_uitably due on the bond, before a 
suit was commenced thereon for the 
penalty, the action cannot be main
tained. ib . 
. 6. The stat. l 835, c. Hl5, for the re

lief of poor debtors, provides that the 
debtor shall cite the creditor to ap
pear before the Justices at the time 
he submits himself to eirnmination 
and takes the oath, but points out no 
mode in which it shall be done. Ware 
v. JJ.sh. 38G 

7. \Vhere the statute points ont no 
mode by w hieh the debtor shall no
tify ~he cred_it~r of ~he time and place 
of bis subrrnttmg lumself to examina
tion and taking the oath, and a cita
tion is issued from a magistrate on the 
application of the debtor only and duly 
served on the creditor, and the notice 
is adjudged by the J us tic es who ad
ministered the oath to have been giv
en according to law, such notice is 
sufficient. ib. 

Sec LEGISLATURE, 1. 

PRACTICE. 
1. If a Judge do not himself decide 

a question of law, but leave it to the 
decision of the jury, and the verdict 
is right, it will not. for that cause be set 
aside. Emerson v. Coggswr:ll. 77 

2. \V h<>ther a trictl shall be post
poned on account of the absence of a 
witness, or shall proceed, rests in the 
discretion of the Judge; and the re
fusal lo postpone presents no Cftuse for 
a~ew trial. Ca7:,pbcll v. Thompson. 117 

,3. The quest10n whether an equita
ble presumption shall, or shall not be 
allow,,d in a_ co.urt of _hw, acting u~on 
equitable principles, is to he decided 
by the Court. Hatch v. Kimball. 146 

4_. But the Court mny however, for 
their own information, direct certain 
facts to be found by the jury. ib. 

5. \Vhen the facts are clearly estab
lished, or are undisputed, or admitted 
wh,1t is a reasonable time, or what is ; 
waiver of right, is a question of law. 
But where what is a reasonable time or 
what is a waiver of right. depends ~p
on certain other controverted points, or 
where the motives of the party enter 
into the question, the whole is neces
sarily to be submitted to the jury, be
for~ the court can make any determi
natwn thereon. Hill v. Hobart. 164 

(i. Where the defendant has been 
permitted to read to the jury a com-

plaint against a third person for dam
ages, signed by the plaintiff for the 
purpose of provin~ his declarations, 
the defendant cannot introduce the re
cord of the proceedings upon it, to 
show that the plaintiff had rpcovered 
damages against such third person. 
H11m,natt v. Huss. 171 

7. It is not the duty of a Judge. on 
the trial of a cause>, at the rPquest ~fa 
party, to give instruct10ns to the jury 
upon _legal propositions, merely hy
pothrt1cal, and not pertinent to the 
facts proved. ib. 

8. When irrelative or inadmissible 
testimony has been receivP<l at a trial 
without objection, that it was consid
ered by the jury affords no just cause 
for a new trial. Jacobs v. Bttn !TOT. lt!7 

9. ln cases where there is nt certain 
measure of damages, the court will not 
substitute its own sense of what would 
be the proper amount for the verdict 
of a jury ; aml will not set aside a ver
dict,because the damages are excessive, 
unless there is reason to believe, that 
the jury were actuated by passion or 
by ~ome undue influence, perverting 
the JUd<rment. ib. 

10. 'l"he conviction ought to be strong 
on the minds of the court that the jury 
have fallen into some error in regard to 
the nature and force of l.le evidence, 
before the court will interfere and o-rnnt 
a new trial. Smith v. Richards. 

0 

200 
11. Any irregularity in the action is 

waived by a g,,rieral submission thereof 
by rnle of court. lldams v. Ilill. 215 

h!. A cour,sellor or attorney at law, 
regularly admitted to practice, is not 
UlH.IN the necessity of producing any 
special power ot attorn<'y to act for in
dividuals or corporations in court; and 
his statement that he do<'S represent a 
person or body corpo1ate, is sufficient. 
Penobscot Boom Cmp. v. Lamson. 224 

13. l n an action on a bond with a 
pen,tlty, judgment should be rendered 
for the amount of the penalty, and ex
ecution should issue for all damages 
sustained at the time of the renditwn 
of judgment. Gardner v . .Niles. 279 

14. A demurrer to evidence is con
sidered an antiquated, unusual and in• 
convenient practice, and is allowed or 
denied bv the Court, where the indict
ment or cause is tried, in the exercise 
of a sound discretion, under all the cir
cumstances of the case. The State v. 
Soper. 293 

15. If one party be erroneously per. 
mitted to give in evidence the declar
ations of a supposed agent, and after• 
wards the agent is introduced aa a 
witness by the other party, and testi. 
fies in relation to those declarations, 
i;uch erroneous admission of evidence 
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furnishes no cause for setting aside the 
verdict. Whittier v. Vose. ,103 

See PLEADING, 1. 
ERROR, 1. 
RECORD, 1, 2. 
CONTRACT, 9. 
FRAUU, 4. 

PRINCIPAL AND SURETY. 
See SURETY. 

PRIVILEGE. 
Sec LEGISLATURE. 

PROMISSORY NOTES. 
See B1LLs, &c. 

PUBLIC LANDS. 
See GRANTS FOR PUBLIC usEs. 

RECEIPT. 
Receipts are not in all cases conclu

sive; they afford prima facie evi
dence of what they declare, but are 
subject to be overthrown by counter 
proof from the other party. Rollins v. 
Dyer. 415 

RECORD. 
1. Papers presented to a common 

law court and acted upon only as mat
ter of evidence, are no part of the re
cord. Kirby v. Wood. . 81 

2. Whern the action was a writ of 
entry, wherein the demandantdeclared 
merely that he was seized of the de
manded premises in fee and in mort
gage, a mortgage deed_ and note found 
filed with the papers rn the case, but 
not prrrticularly referred to in the de
claration, are not a part of the record. 

ib. 
See EvIDENCE, 1, 2. 

REFERENCE. 
1. Any irregularity in the action is 

waived by a general submission there
of by rule of court. /idams v. Hill. 

215 
2. If a deed .ie placed in the hands 

of referees, in a reference entered in
to by rule of Court, to be delivered to 
the grantee, in pursuance of an agree
ment of the parties annexed to the 
rule, on his giving to the grantor his 
note for the amount found due by the 
referees, and if the note be given and 
received, and the deed be delivered, 
and the -award be contested, but ac
cepted by the Court; all preliminary 
arrangements by the parties must he 
understood to be irrevocable while the 
judgment remains in force, and are not 
to be P-xamined over again in an action 
for the l:rnd thus conveyed, even if 
mistake or fraud in the referees can be 
shown. Tyler v. Carleton. 380 

RELEASK 
If a creditor release one of several 

who are joint promissors to him, all 
are thereby discharged. Houston v. 
Darling. 413 

See EnDENCE, 21. 

REPLEVIN. 
A writ of replevin cannot be legal

ly served before the plaintiff has l\iv
en such boud to prosecute the action 
as the statute requires. Baldwin v. 
Wltittier. 33 

RESCINDING OF CONTRACTS. 
See CoNTRAcT, 1. 

FRAUD, 2. 

RETAILERS. 
1. The board for granting licenses 

in a town, or city, under the provi
sions of the stat. 1834, c. 141, "for 
the regulation of inn holders, retailers, 
and common victuallers," have no au
thority by their rules and regulations 
to impose restraints upon the persons 
licensed in addition to those imposed 
by the statute; and a bond given to 
enforce such restraints is void. Cros
by v. Snow. 121 

2. A licensed common victualler 
has a riglit to sell spirituous liquors in 
small quantities for the use of such as 
call for them, in his place of business, 
to a limited extent, but riot to drunk
enness or excess. ib. 

3. Acting as the servant of a per
son licensed as a retailer, under the 
stat. 1834,c. 141, will not excuse such 
servant for knowingly violating the 
provisions of the statute. State v. 
Walker. 241 

4. One license under that statute, 
will not authorize tl1e person or per
sons licensed to conduct the business 
in more than one place. ib. 

5. If one without license sell wine, 
brandy, &c. in small quantities to such 
as he may victual, and to others call
ing therefor, to be drank in his house 
or cellar, he is guilty of the offence 
prohibited in the first section of the 
statute. ib. 

REVOLUTIONARY SOLDIERS' 
GRANT. 

Under the resolve of .1farcl, 17, k&j, 
in favor of certain officers nnd soldiers 
of tfae revolutionary war, the land 
granted is not to be considered as so 
"surveyed and laid out," as to entitle 
the holders of certificates to make their 
selection of lots, before the Surveyor 
General has made a return of his sur-
vey into the land office. Heald v. 
Hodgdon. 219 
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SALE. 
See VENDORS AND PoRCHASER3. 

SCHOOLS. 
When there are three members of 

the superint.ending school committee, 
h);O of them have no power to dis
miss a schoolmaster, under the provi
sion of stat. 1834, c. 12'), sec. 3, "to 
provide for the instructiou of youth," 
unless dne notice has been given to the 
third, that he might have an opportu
nity to attend and act with them. Jack
son v. Hampden. 184 

SCIRE FACIAS. 
See JunGMENT, 1. 

SERVICE OF WRITS. 
Sec CoRPORATioN, 14. 

SET OFF. 
See BETTERMENTS, 2. 

SETTLEMENT. 
See PooR. 

SHIPPING. 
1. Where a vessel is let to be em

ployed for the season in fishing, to 
one who is to be ma~ter, and is to 
victual and man her, and is to pay to 
the owners for her hire a certain pro
portion of her earnings, and is to take 
his outfits and supplies of them; the 
owners arc not liable during the time 
for any outfits furnished by others at 
the request of the master. Houston 
v. Darling. 413 

2. If a creditor release one of sev
eral who are joint promissors to him, 
all arc thereby discharged. ib. 

3. Thus, if supplies are furnished 
to the owners and sharesrnen of a 
vessel let on shares, on their joint re
sponsibility, the release of one is a re
lease of all. ib. 

SLANDER. 
1. In an action of slander, evidence 

of words of a similar import of those 
charged in the declaration, spoken by 
the defendant afterwards, before and 
after the commencement of the action, 
is admissible for the purpose of prov -
ing malice. Smith v. Wyman. 13 

2. An instruction to the jury, on 
the trial of an action of slander, that 
the speaking of words importing a 
criminal offence might be considered 
as having been maliciously uttered, 
unless it should be made apparent that 
they were uttered otherwise, or that 
they were true ; that this was for their 
consideration from the evidence; that 
the attempt to prove the truth of the 

words, if without success, might be 
regarded as evidence of express ancl 
continued malice; and that it was not 
every act of illicit intercourse on the 
part ofa female which would authorize 
individuals to call her a whore,-was 
held justifiable. Smith~,. ux. v. Wy
man ,y ux. 14 

3. In an action of slander, the de
fendant cannot give evidence of any 
other crime than the one charged, ei
ther in bar of the action, or in mitiga
tion of damages. Ridley v. Perry. 21 

SPECIFIC ARTICLES. 
See CONTRACT, 2. 

STATUTES. 
An act annexing a part of one town 

to another, is a public act. New-Port
land v . .Kew-Vineyard. 69 

STATUTES CITED. 

STATUTES OF MAINE. 

1821, c. 47, Betterments, 
" " 61, Trustee Process, 
'- " " " " 
" 
" 

" 62, Limitations, 

" " " 
" " " " 
" " 71, Hawkers, Pedlers, 

&c. 
" " 72, Bastardy, 
" " 85, Depositions, 
" " 101, Notaries Public, 
" " 122, Poor, 
" " 159, Lien, 

1822, c. 209, Poor Debtors, 
1831, c. 514, Special Pleading, 

" "" " " 
" " 520, Poor Debtors, 
" '

1
; 521, Logs, 

1834, c. 12\J, Schools, 
" '' 141, Retailers, &c. 

" " " " 
1835, c. Hl4, Penobscot River 

Fishery, 

" " " " 
" " 195, Poor Debtors, 

" " " " " 
1837, c. 273, Lien, 

RESOLVE OF MAINE. 
1835, March 17, Revolutionary 

124 
252 
438 
124 
438 
470 

117 
38 

305 
181 
137 
268 
290 

84 
132 
290 
67 

184 
121 
241 

303 
378 
290 
386 
268 

Soldiers, 219 

SURETY. 
1. A surety is entitled to have his 

contract E-xecuted according to its 
terms ; and if the creditor before the 
·day of payment make a new contract 
without the consent of the surety, 
whereby he gives time, and disables 
himself from compelling payment at 
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the day by a suit at law, or places him
self in such position that the debtor 
can in equity obtain au injunction 
against his proceec.!ing~ th8 surc1y is 
clischaro-cd. Lern:ill v. Sa-rage. 7~ 

2. Jf°tl,e contract be by an instru
ment under seal, the surety may be 
discharged by an extension of the time 
of paynll'nl, or of performance, by a 
\vritin{r icithout £cal. . 

3. Yet if the contract extending the 
time be without consideration, it i,, not 
bindino- upon the creditor, and the 
surely 

O 

will not thereby be discharged 
from his liability. ib. 

4. But the mere delay of the party 
to enforce payment at the time or in 
the manner provided in the contract, 
does not release a surety. Nor will 
the liability of the surety be discharg
ed by the neglect of the creditnr to en
force P''Yll1ent by a suit ag;,inst the 
principal on the request of the surety. 

ib. 

SURVEYOR GENERAL. 
See REVOLUTIONARY SoLDIERs, 1. 

CoRPORATIONs, 10. 

TENANTS IN COMMON. 
1. Where the extent of an execution 

is made on a specified number of acres 
in common and undivided in a town
ship, as the property of one of the ten
ants in cornmon thereof, it n1ust be un
derstood to mea.n such fractional pm
portion of the whole, as the nurn!wr of 
acres taken bore to the whole number 
owned in common in the township by 
the debtor. Webber v. 21,fallctt. 81:l 

2. A tenant in common cannot en
force partition of a purt of the common 
tenement by metes and bounds. Dun
can v. S ylvestcr. 368 

See P ARTITio:<. 

TIME. 
See PRACTICF., 5. 

TOWN. 
I. It is no part of the duty, nor is it 

within the power of an overseer of the 
poor, to bring an action of replPvin for 
property alleged to belong to the town_. 
Baldwin v. Whittier. 33 

2. A town may purchase or receive 
a neu:otiable note for the purpose of 
meeting an expected claim upo? t~e 
town by the payee; and may rnamtam 
a suit thereon, as indorsers, in the 
name of the town. Jlwrusla v. Li,ad
beller. 

0 

4.:, 
:3. This power may be exercised by 

the town agent and selectmen with
out a vote of tbe town. ib. 

4. In an action against a town for 
services in • making a road within its 

limits, the admission of evidence of 
the advice and opinions of individual 
inhabitants to charge their town is a 
suffieicnt cause for setting aside a 
verdict. Barr,ard v . .flrgyle. 276 

/:ice \VA vs, 1, 2, 4. 

TRESPASS. 
I. Trespassers are liable for all 

such damages as necessarily arise from 
their acts; and so are liable not only 
for tlie materials of a sluiceway to a 
mill, ,kstroycd by them, but also for 
the damages sustained by the owner 
of tl,e sh1iceway, in being deprived of 
the use of it. Hammatt v. Russ. 171 

2. The State of Ma,ine is entitled to 
the care and custody of the land 
granted by t!-ie Commonwealth of 
Massachusetts for public uses, before 
the separation, where the grantees are 
not yet in eJ<.istence, and may sustain 
an action against trespassers thereon. 
State v. Cutler. 349 

See BAILMENT, 1. 

TRUST. 
Where one contracts for the con

veyance of land to him on his paying 
certain sums at specified times, a re. 
suiting trust is not created by his pay
ing a part of the purchase money. 
Conner v. Lewis. 268 

TRUSTEg PROCESS. 
In an action against the defendant 

for having knowingly and wilfully 
made a false answer when summon
ed as a trustee at the suit of the plain
tiff on the stat. 1821, r. GI,§ 12, "con
cerning foreign attachments," is~ p_e• 
n:,J action, and must be brought w1thm 
one year from the time the trnstee was 
discharged by judgment of court or it 
will be baned by the stat. 1821, c. G2, 
§ 14, limiting penal actions to one 
year. A!,wsjidd v. Ward. 4:l3 

See AssIGNMENTs, 2, 3, 4. 

USURY. 
The sale of a negotiable note, free 

from usury when made, at a greater 
discount than legal interpst, is not con
clusive evidence of usury, although 
the party making the sale is nncondi
tiona1ly liable by his endorsement.
Farmer v. Sewall. 456 

VENDORS AND PURCHASERS. 
Where the ow11Pr of a chattel deliv

ers it to another, and takes his promise 
in ·writing to 1etnrn it on a day speci
fied, or pay a sum of money therefor, 
the ·property in the chattel passes from 
the former to the latter. Dtarborn v. 
Tarner. 17 

See FRAUD, 2, 3, 4, 5. 
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VICTUALLERS. 
See RETAILERS, &c. 

WARRANTY. 
See FRAUD, 2. 

WAYS. 
1. When a highw1y is defect_ive, it 

becomes the duty of the town 1m~e
diately to repair it; and if the 1;epairs 
are of such chancier as to require the 
way to be wholly obstructe_d, tl~e tow:n 
would be justified in closing 1t until 
the repairs can be made. If the town 
concludes. that the repairs can be made 
without interrupting the travel, and 
proceeds to repair, without making 
known, that the way is not in a condi
tion to be used, or that there 1s danger 
in using it, the liability of the t~wn for 
inj 11ries, as in 01 her cases, remams; al
thouP"h there may not have been any 
othei'.' ne"lect on the part of the town, 
than that of having permitted the way 
to be out of repair. Jacobs v. Bangor. 

187 
2. The traveller cannot, however, 

when he perceives that a way is under 
repair and much incumbered for that 
purpose, and that but a na1;row a:nd 
difficult passage is open fo~ (um, claim 
to drive with the same rap1d1ty, an~ to 
exerciie only the same attention, wluch 
would be allowable on a smooth and 
unincumbered way; but is bound to 
exercise that degree of watchfu_lness 
and ca11tion, which men of ordmary 
prudence would do under such circ11m
stances. ib. 

3. The money paid by non-resi
dents on account of taxes assessed for 
the highways is a substitute for labor 
and materials, to be appropriated to re• 
pair them ; and an order drawn by 
the assessors ofa plantation for money 
thus paid in favor of one, who had per
formed labor on the l11ghways at the 
request of the assessors, is binding on 
the plantation, at least to the extent of 
the fund. Barnard v . .!lrgyle. 276 

4. The location of a town or pri
vate way by the Selectmen, or their 
order must precede the issuing of the 
warr;nt to call the town meeting for 
its acceptance. Jordan v. Eldridge. 

301 

WRITS. 
1. To maintain scire facias ag1inst 

the indorser of a writ, in an action 
commenced before a Justice of the 
Peace, and c1rried. by appeal by the 
plaintiff in that action to the Court of 
Common Pleas, it is not necessary for 
the plaintiff in sci re facins to show, 
that he made use of due diligence to 
collect the costs of the surety on the 
appeal. Wheeler v. Lathrop. ~8 

2. A writ, unlawfully sued out m 
the name of an,)'.her, by the defendant, 
and irrecrularly served by his procure
ment, c:n afford him no protection in 
taking the property of another, under 
color thereof. Baldwin v. Whittier, 33. 

See REPLEVIN, I. 
CORPORATION, 14, 




