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CASES
IN THE

SUPREME JUDICIAL COURT

THE COUNTY OF KENNEBEC, MAY TERM, 1831.

MoRTON

vs.

CHANDLER.

A recognizance having been taken in too large a sum, by the fraud of the conusee,
and satisfaction had by extent on the land of the debtor, the latter applied to the
creditor to refund the excess, who replied that if there was any mistake !te would
rectify it, but he knew of none. In an action of assumpsit brought to recover this
excess, to which the general issue and the statute of limitations were pleaded, it
was held that this language of the creditor, the fraud being proved, was sufficient to take the case out of the statute.

It was also held, that notwithstanding a writ of entry for the same land had been
brought by the conusee against the conusor, and successfully prosecuted to final
judgment, yet the conusor might now show the fraud of the conusee, and recover the amount of the excess, in an action for money had and received.

Tms case, which was asmmpsit for money had and received,
[see 7 Green!. 44.] came again before the court; and was tried
before Weston J. upon the general issue, and a plea of the statute
of limitations. The plaintiff, on the 31st day of March, 1819, had
given to the defendant a recognizance of debt before a magistrate;
and it now appe~red that by the fraud of the latter it was taken in
too large a sum. To recover back this excess, was the object of the
present action. The execution which was issued on the recognizance
2
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had been satisfied by extent on real estate; for which the defendant had afterwards brought a writ of entry against the plaintiff, which
the latter defended, without success. [See 6 Green[. 149.J The
counsel for the defendant now contended that the plaintiff ought
not to be let in to the eyidence of fraud, as it afforded ground of
_defence against the writ of entry. But the Judge overruled the
objection.
To remove the bar arising from the statute of limitations, R.
Belcher, Esq. formerly of counsel for the plaintiff, testified that in
conversation respecting this demand, in the year 1825, the defendant told him that if there was any mistake in the recognizance he
would rectify it, or was willing to rectify it; but th_at he knew of
uo mistake. This evidence, the Judge ruled, if believed by the
jury, took the case out of the statute. And the verdict being for
the plaintiff, the sufficiency of this testimony? and the admissibility
of the evidence of frai.1d, were reserved for the consideration of the
court.
0

SzJrague and ./1.. Belcher, for the defendant, contend_ed that as
land only had been received, and here was no express promise to
pay money, this action would not lie. But if this objection were
removed, the evidence of fraud was inadmissible. If it existed, the
proper time to have offered it was in the trial of the writ of entry;
when the whole matter was open to the plaintiff; and the fraud
would have vitiated the whole extent. Having omitted or failed to
show it then, he ought now to attack the recognizance collaterally,
and in part. Richardson v. Kilham, IO Mass. 239; Scott v. Gilmore, 3 Taunt. 226; Bliss v. Negus, 8 Mass. 46; Tliatclier v.
Gammon, 12 Mass. 268; Loring v. Mans.field, 17 Mass. 394;
I Stark. Ev. 252.
If, however, the proof is admissible, it is only to show fraud and
not a mistake. Now it is settled that the plaintiff is not to be permitted to go behind the recognizance to prove a mistake, in order
to create a right of action to recover b~ck the money ; and a fortiori
not to revive one. Proof of fraud is no answer to a plea of the
statute of limitations. It should have been pleaded. Clark v.
Houghma11,, 2 Barnw. <y Cresw. 149. But if admitted, it does not

I\lA Y TEW\1, lo31.
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amount to an acknowledgment of indebtedness, and so does not
avoid the statute. Robbins v. Otis, 3 Pick. 4; Green v. Dana, 13
.Mass. 493; Cutts v. King, 1 Green[. 158; Homer v. Fish, I
.Pick. 435; Smith _v. Lewis, 3 Johns. 157; Canfield v. Jlfunger,
12 Johns. 347; Gardiner v. Tudor, 8 Pick. 206; Perley v. Little, 3 Greenl. 97; Bangs v. Hall, 2 Pick. 368; Deshon v. Eaton,
4 Greenl. 413; Fisk v. Needham, 11 Mass. 452; Porter v. Hill,
4 Greenl. 41; Wetsell v. Bussard, 11 Wheat. 309 ; Bell v. Morrison, I Pet. 368; Reed v. Wilkinson, 2 FVash. C. C. Rep. 514;
Lonsdale v. Brown, 3 Wash. C. C. Rep. 404 .

.!l.llen, for the plaintiff, cited /1.lbee v. Ward, 8 .Mass. 79; Whitcomb v. Williams, 4 Pick. 228; 15 Johns. 232; Jones v. Scriven,
8 Johns. 453; 12 Mass. 135; 16 .Mass. 306; Jones v. Robinson,
2 Jl,lunf. 187; I Salle. 29; 1 Ld. Raym. 421 ; Bush v. Barnard,
8 Johns. 407; Seaward v. Lord, 1 Greenl. 163.
The opinion of the Court was read at the ensuing October term
as drawn up by
MELLEN C. J.
On a former occas10n, when this cause was
before us on a motion to set aside a former vudict, we granted a
new trial on the ground that parol evidence had been improperly
admitted to the jury to shew that a larger sum than was due to the
defendant was inserted in the confession or recognizance by mistake ; because it was not competent for the plaintiff, for such a purpose, to contradict the express language and stipulations of the recognizance, under bis own hand and seal. And as the jury had found
their verdict merely on the above mentioned principle, it was set
aside, and an intimation given to the counsel, that if the plaintiff
could prove that the excess was inserted in the recognizance without bis consent or knowledge, and by the management and fraud of
the defendant, parol evidence would be admissible in that manner
to impeach the recognizance as well as any other deed. On the
last trial such evidence was oflered and ruled to be admissible;
and upon the strength of it the jury returned their verdict for the
plaintiff. llut as the fraud complained of was committed more than
six years before the commencement of the action, it was contended

12
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that it was barred by the statute of limitations. The parol evidence
offered in answer to this objection was, though opposed, admitted,
and decided by the presiding Judge to be sufficient, if believed, to
take the case out of the statute. So that the only question is
whether his decision was correct.
It seems to be a well settled principle that when the original
promise is proved by legal evidence, it may, after the expiration of
six years, be revived or taken out of the statute by proof which
would not have been sufficient to prove the original promise ; for
instance, no consideration need be proved. In the case of Gibbons
o/ al. v. McCasland, I Barnw. o/ .llld. 690, it was decided that the
defendant's testator, having entered into a guaranty in writing, and
become liable more than six years before the commencement of the
action, the case was taken out of the statute of limitations by a verbal promise, made within the six years, " that the matter should be
arranged." In the case before us the promise of the defendant was
that "if there was any mistake in the confession, he :would rectify
it, or it should be rectified." It is true, such a promise could not
have been legally proved to support the original action, as we have
already decided, any more than parol evidence could have been
legally admitted to prove the guaranty in the case of Gibbons .y al.
v . .111.cCasland; but the question is whether it may not be sufficient
to relieve the case from the operation of the statute. The promise
had reference to the subject matte1· of the dispute between the parties, namely, the excess in the confession ; and though this, according to the finding of the jury, \''as a fraud in respect to the defendant, yet it was certainly nothing more than a mistake in respect to
the plaintiff. Does not the language of the defendant amount to
this? If there is any excess in the confession "arising from what
Morton calls a fraud, but I call a mistake, justice shall be done to
him and I will account to him for the amount of it." When the
proof as to the new promise was offered, the question was before
the jury whether there was an excess included in the recognizance
by the management and fraud of the defendant. The character of
the transaction was the essential point, before the jury, and not
merely the transaction itself; not only the fact and amount of excess,

MAY TERM, 1831.
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but whether it was included in the recognizance by the defendant's
fraud. He promised, if there was any such excess, it should be
accounted for; the jury have found that there was, and have also
found it to have been the consequence of the fraudulent act of the
defendant. His conditional promise has thus become absolute by
the verdict of the jury. In accordance with the above principle is
the case of Bristow o/ al. v. Eastman, Peake's Ca. 223. It was
an action for money had and received to recover a sum which the
defendant had embezzled and fraudulently appropriated to his Gwn
use. The defence was infancy, the sufficiency of which, in a case
of fraud was not admitted by Lord Kenyon, but the point was Iiot
decided by him; because the plaintiff not only proved the fraud by
the confession of the defendant, but also a promise of payment, after
he came of age ; and so the plaintiff obtained a verdict. Fraud
was the gist of that action as it is of the present one ; and for the
same reason that a promise of payment destroyed the defence of
infancy in that case, a new promise ( which the jury have found)
has taken this case out of the statute of limitations. In our opinion
the ruling was correct in both instances ; and the question whether
correct or not, is the only one reserved. We therefore have no
occasion to answer the argument, that the plaintiff has lost his remedy,
by neglecting to defend the real action on the ground of the fraud.
Judgment on the verdict.
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Y ovNa, Adrninistrator.

The Iial.,i]ity of the surety, in a bond conditioned for the official good conduct of a
deputy sl1eriff during his continuance in office, extends as well to defaults committed after, as before, the death of the surety.
DEBT on bond.
The defendant's intestate was surety in an office bond, given by one Joseph Young on his appointment as a
deputy of the plaintiff, who was sheriff of the county of Lincoln.

The breach happened nearly three years after the death of the
surety; and the question was whether the liability of the surety
extended to such breaches. Weston J. before whom the cause
was tried, ruled that it did, and directed the jury to find for the
plaintiff; reserving the point for the consideration of the court.

Sprague, for the defendant, argued that there was no debt due
from the intestate at the time of his decease ; nor any contingent
claim, on account of which the estate could have been represented
insolvent. Neither could the administrator have been justified in
paying money for any liability then· existing under the bond. Nor
could he, by reason of any such liability, resist the claim of any
creditor for payment of his debt. Colman v. Hall, 12 .Mass. 570.
And he contended that a rule establishing the liability of the estate
would operate mischievously against co-sureties, who might lose all
remedy for contribution.
He took a distinction between official bonds, for the good conduct
of public officers, and those conditioned for the performance of a
private duty; arguing that in the former case the liability terminated with the life of the surety. Public policy requires it ; for otherwise it would be difficult, if not impos5ible, to obtain prudent and
responsible sureties; as no such man would be willing to expose
his children to poverty through the default of an officer after his
own decease, against which it would be no longer in his power to
take measures of protection.

And this doctrine invokes no hard•

ship on tlie shoriif; who may always require a new bond of the
deputy, upon peril of removal from office.

MAY TERM, 1831.
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And he likened this to the case of a surety lulled into a fatal
security by the neglect or misconduct of the obligee; and also to
the case of an agent whose authority ceases at the death of the
principal ;-citing Hunt v. Brigham, 2 Pick. 581; Paine v. Packard, 13 Johns. 174; King v. Baldwin, 17 Johns. 384; Kennebec
Bank v. Tuckerman, 5 Green[. 130; Cremer v. Higginson, 1
:Mason, 339; Boston Hat Man. Co. v. Messenger, 2 Pick. 223;
Balcer v. Briggs, 8 Pick. 122 .

.llllen and W. W. Fuller, for the plaintiff, cited Crane v. Newell,
2 Pick. 612; Worcester Bank •1J. Reed, 9 :frlass. 267; Dawes v.
Edes, 13 Mass. 177; Toller's Ex. 181, 281; 5 D. ~ E. 307,
:381; Plummer v. Jlfarchant, 3 Bnrr. 1383; 5 Bae . .11.br. 156;
Howe v. Ward, 4 Green[. 199; Justin. lib. 3 tit. 16 de Obligat.;
People v. Jansen, 7 Johns. 332; Bachelder v. Fisher, 17 Jllass.
161; Reed v. Cummings, 2 Greenl. 82; Stat. 1821, ch. 52 ser.
25, 27, 28; Royce v. Burrill, 12 Mass. 398; Howes v. Bigelow,
13 .Mass. 384; 4 Dane's ./lbr. 44.
WESTON

J. delivered the opinion of the Court.

The action before us is debt on bond, conditioned that Joseph
Young, appointed a deputy of the plaintiff, then sheriff of the
county of Lincoln, should faithfully perform the duties of that office,
The breach found by the jury, accrned since the decease of the
intestate. The efficacy of contracts does not cease, upon the death
of one of the contracting parties. His representatives are liable to
an action for its non performance, and his e&tate is thereupon charged to respond what may be recovered. Whether a man undertakes for himself or others, in regard to future transactions, the
contingency that death may remove him before the obligation can
be fulfilled, must be in the contemplation of all parties, but it remains unaffected by that event. It may be more difficult to obtain
satisfaction for a violation of what the contract enjoins; but the
right of the party injured to a full indemnity is unimpaired.
The intestate undertook that the principal in the bond should
discharge the duties of the office, to which he was appointed. For
what period? So long as he continued in office, under that ap-
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pointment. The breach found then is within the very letter of the
condition. The counsel for the defendant sets up, as a limitation
of the liability of the intestate, that it is confined to breaches accru~
ing in his life time. This limitation is not to be found in the instrument; and if it is sustained, it must arise by construction of law
from the nature of the undertaking. We have examined with care
the cases cited for the defendant, but can find nothing to justify the
limitation for which he contends. The plaintiff had a right to repose upon the solvency and sufficiency of the surety. If his security
in regard to future breaches ceases upon the death of the surety, he
might suffer, however vigilant. He might incur severe responsibilities, arising from subsequent breaches, before he could be advised
of the death of the surety. If the defendant, representing the intestate, is not liable in this case, the death of a surety upon a
sheriff's bond, and upon the bonds of the treasurer of the state, of
a county or town, of cashiers of banks, and of many other officers,
who are required to give bonds, would exonerate his estate from
subsequent breaches, and throw the whole responsibility upon surv1vmg sureties. No adjudication to this effect has been cited, or
can, it is believed, be found. And yet, if warranted by the principles oflaw, cases must frequently have arisen, in which such a ground
of defence might properly have been taken.
The efficacy of a power of attorney continues only during the
life of the constituent, because the act authorized is to be his act,
through the agency of another, and his power to act, even by an
agent, is extinguished by his death. But in this case, a breach of
the condition of the bond did not depend upon any act or omission
of the intestate. Whether a breach should or should not happen,
depended upon the fidelity of another. This hazard the intestate
voluntarily assumed, and we entertain no doubt thereby bound his
representatives and his estate for all breaches within the condition
of the bond, and for which other surviving sureties might be held
accountable.
Judgment on the verdict.
Vid. Gordon v. Calvert, 2 Simon's Cit. Rep. 263; 4 Russ. G81, S. P.

IHA V TERM, 183L

17

lhvcnport ·t·. 1Voodbridge.

DAVENPOilT vs. ""T OODBillDGE.
fn order to protect the assignee of a chose in action from the effect of any subsequent payment by the debtor to the assigno,., it is sufficient if he give the debtor
nntice of the assignment, without exhibiting t!te security, or offering him any
other evidence of the fact.

Tms case was assumpsit on a note or due-bill made by the defendant, dated February 2, 1827, for the payment of twenty-nine
dollars in wool skins and fur, to tho plaintiff; and it came up by
exceptions taken in the court below to the opinion of Perham J.
It was referred, in the court below, to Mr. Boutelle, who made a
special report of facts ; stating that the due-bill had been regularly
assigned by the plaintiff to John Otis, Esq. who addressed to the
defendant a letter informing him of the assignment; which letter
the defendant received in September, 1827 ;-that before this time
the defendant had made divers payments to the plaintiff, amounting
to $13,4 l ;-and that afterwards he paid other sums to the plaintiff,
amounting to $35,GG ;-that if the defendant had sufficient and
legal notice of the assignment, the plaintiff was entitled to recover
the balance of .$20,08, being the amount due on tho note at that
time ;-but that if the notice was insufficient, because not accompanied by tho note itself, or some evidence that it had been assigned, other than the declaration of the assignee, which latter was the
reforee's opinion, then the defendant was entitled to recover tho
excess of the plaintiff, for which he had filed his claim in offset.
And tho court being of opinion that the notice given was sufficient
to protect the assignee against the effect of subsequent payments to
the assignor, accepteLl that part of the award which was in favor of
the plaintiff, and entered judgment accordingly ; to which the defendant excepted .

./.lllen, fol' the defendant, insisted that tho assignee should have
furnished the promissor with all the evi<lence in his power, and that
morn notice was not enough, when he might have exhibited the
security itself. And he urged, as strong analogy, the principle
2
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regulating the liability of trustees in a foreign attachment ; where
mere notice of an assignment bas no operation to discharge the
trustee. Foster v. Sincla·ir, 4 Mass. 450; ib. 509 ; 3 .!VI.ass. 558.
Otis, for the plaintiff, cited 12 Johns. 343; 1 Johns. Ca. 51 ;
Goodwin v. Cunning/tam, 12 Mass. 193; Green v. Hatch, ib. 195;
8 Pick. 470; Dunn v. Snell, 15 Mass. 485; King v. Fowler, 16
Jl,Jass. 397.
·
WESTON

J. delivered the opinion of the Court.

The common law did not permit the assignment of a chose in
action. The technical reasons upon which this was founded, have
so far given way to the necessities and convenience of social life,
that_ such an assignment is now held to pass an equitable interest
which a court of law will protect and sustain. Care is taken however that in this transaction, the party indebted shall not be a sufferer. Thus, although upon the assignment, the original creditor
ceases to be, for any beneficial pmpose, the owner of the demand,
and cannot r~ceive it, or any part of it, to his own use ; yet if the
debtor, ignorant of such assignment, make payments to ·him, they
are to be allowed in his favor. And this qualification of the right
of the assignee is for the equitable protection of the debtor. But if
the latter has notice of the assignment, what he afterwards pays to
the original creditor, he pays in his own wrong. It has been said
that such payments ought to be allowed, unless the debtor has been
furnished with valid and ·satisfactory evidence of the assignment. ·
He may require this before payment to the assignee; but the notice he receives is only a measure of precaution, and to put him
upon inquiry. If he finds the original creditor still retaining the
evidence of the demand, he may be well justified in paying it to him,
but if he cannot produce it, he has the best reason to believe the
notice has truly stated the fact of the assignment. After notice, the
debtor acts at his peril, and the assignee, conducting fairly on his
part, is not to be deprived of his equitable interest. In the present
case, the defendant was put upon his guard, and before he made
further payments to the original creditor, he ought to have required
of him the production of the note, and his inability to do this should

MAY TERI\,I, 1831.
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have satisfied him that he was no longer entitled to receive payment.
The assignee, before he can claim to have his interest protected,
must prove both the fact of the assignment, and notice to the debtor.
In this case he has done both. And the trustee in a foreign attachment, will be held liable as the debtor of the original creditor, unless
the fact of the assignment appears in his disclosure; for the decision of the question, whether he is trustee or not, will depend upon
that fact. In that case, the rights of attaching creditors are not to
be affected by mere suggestion; but they are entitled to proof.
And the debtor, before payment to the assignee, or before he
can be compelled to make payment to him, may require proof of
the assignment ; but after notice of such assignment, he must take
care to pay to the party justly entitled to receive it.
The exceptions are overruled, and the judgment affirmed.

PATTEN

vs.

HUNNEWELL,

To susttLin a motion for the rejection of an award, on the ground that improper t.eS•
timony was admitted by the referees; it is not enough to show that such testimony was admitted, uuless it also appear that it was objected to by the party.
\Vhere a mot.ion was made in the court below for the rejection of an award made
undet a rule of court, because the referee received the testimony of the adverse
party in support of" his own claim ; and the Judge was of opinion that this, if
proved, constituted no sufficient cause for rejecting the report; and thereupon
the objector omitted to offer proof of tlw fact, but took exceptions to the opinion
uf the Judge, the report being accepted ;-it was held that the party was not entitled to the relief sought by the exceptions, because of that omission.
\Vhcther referees may lawfully examine the parties themselves before them,-

11uwrc.

Turn case, which was assumpsit on an account annexed to the
\\ rit, was referred in the court below, by a rnlc of court. On the
coming in of the award, which was in favor of the plaintifl~ the de-

20

KEN?>TEBEC.
Patten ·v. Hunnewell.

fondant objected to its acceptance, "because the referee admitted
the verbal statement of the plaintiff, not under oath, in proof of a
material part of the claim or cause of action sued ; and upon said
statement, without any other evidence in support of it, allowed that
part of said cause of action, and awarded that the plaintiff recover
the same :-also, because the referee admitted the plaintiff to prove
another part of his claim by his own oath, unsupported by any other
evidence, and upon such proof awarded that the plaintiff recover
this claim also.. But no evidence was offered of the facts on which
the motion was founded." Ruggles J. then presiding in the court
below, was of opinion that the facts set forth in the motion, if proved, would not constitute a sufficient ground for setting aside the
award; and therefore accepted it and entered judgment thereon.
To which the defendant filed exceptions, pursuant to the statute.

W. W. Fuller, for the defendant, contended that the rules of
evidence were the same in all courts ; the same reasons equally applying in all cases; 17 A1ass. 303, 326; and that referees appointed under a rule of court were officers of the court, and their conduct
therefore subject to examination and revision.
Whatever is good cause for a new trial at law, 01· to arrest a judgment, is good cause to set aside an award. I Dane's Jlbr. ch. 13,
art. 4, sec. 6, and art. 15, sec. 5; 4 Johns. Ca. 214; I Dall. 486; 4
Dall. 298. · The policy of the law is in favor of settlements by
arbitration. The statute is professedly so. Hence the importance
of ~stablishing settled rules of proceeding before referees, that parties may have confidence in resorting to that mode of decision. But if
referees may call for the declarations of the parties, the parties
themselves may offer them, as of right; contrary to uniform practice in this state, especially under rules of court. North Yarmout!i
v. Cumberland, 6 Green[. 21 ; Jones v. Boston JVlill Corporatiott,
6 Pick. 154.
He also cited 1 Saund. 327, note c; Brown v. Bellows, 4 Pick.
190; 10 Mass. 253; 2 Pennington's Rep. 932.
Leach, for the plaintiff.
~!ELLEN

C. J. delivered the opinion of the Court.
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The question presented in this case comes before us in a form
somewhat unusual. An objection was made in the Court of Common Pleas to the acceptance of the report, for certain reasons said
to exist, but of which no proof whatever was offered; and we have
no means of knowing whether any proof of the facts alledged ever
can be produced. The Judge expressed an opinion that, if proved,
those facts would furnish no sufficient ground for setting aside the
report ; to this opinion the defendant excepted. Had he offered
proof of the facts stated and the Judge had rejected it; or if _he
had admitted it, and placed his decision on its insufficiency, the intended question would have been properly before us on the exception ; but such is not the case, and on this ground we think the
defendant is not entitled to the relief he seeks. But without going
into the general questions which have been argued, we think there
is also another objection to the prevalence of the defendant's motion.
It does not appear that there was any objection made to the mode
of proceeding adopted by the referee; for aught which appears, the
whole might have been done by consent of parties; such a course
being often pursued in cases of this nature. Surely, if in a trial at
law, an improper witness is admitted without any objection, such
admission can be no legal ground for an exception ; and why should
it be here? We see no reason for sustaining the exception ; and it
is accordingly overruled.
Judgment for Plaintiff.

•
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EATON

w al.

vs.

BROWN,

Administrator.

'The statute of 1821, cl,. 51, sec. 28, which requires an administrator to settle his account of administration within six months after the commissioners on an insolvent estate have reported a list of claims, is satisfied if he exhibits his account
within that time, and presents himself to verify and support it.
The penal consequences of that part of the stat.uh, do not attach, where an account,
settled after six months, is composed of new itPms in favor of the estate, which
have subsequently come to the knowledge of the administrator, without any
want of diligence on his part, or which have arisen from the unexpected collection of a debt which had previonsly been deemed of no value.

Tms was an action of assumpsit on a promissory note made by
the defendant's intestate. The defendant pleaded in bar, first, that
an inventory of the estate was duly returned January 13, 18.24 ;
that in December following the estate was represented insolvent, and
commissioners appointed, who returned a list of claims by them allowed, including the plaintiffs' demand, on the fourteenth day of
June, 1825. To this the plaintiffs replied that the defenqant neglected to exhibit and settle his account of administration within six
months after the return of the list of claims, and that no further time
for that purpose was allowed by the Judge of Probate, under his
hand and seal. The defendant rejoined that he presented his first
account of administration :lpri'.l 5, 18.25, for allowance, which, after
due notice, was allowed and settled at a Probate court held on the
second Tuesday of May, 18.25 ;-that his second account was presented on the first Tuesday of December, 18.25, on which notice was
ordered, returnable in J?ebruary following; and which, after being
continued by the Judge for sufficient causes, was allowed Ly him on
the first Tuesday of Marclt, 1826 ;-that his third account ,ras
presented July 3, I 827, and after notice and continuance as before,
was settled and allowed by tbe Judge on the second Tuesday of
January, 18.28 ;-that his fourth account was presented .Jllay 6,
18.28, and after due notice, was allowed June 17, 1828 ; on ,vl1icl1
last mentioned day a final distribution of the assets was decreed,
arnountiug to twenty-one cents on the dollar. Hereupon tbe plaintifts filed a ,general demmrer, which was joined.
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The defendant pleaded secondly the statute limitation of four
years, in bar of actions against administrators ;-to which the plaintiffs replied the insolvency of the estate, and appointment of commissioners, as before pleaded by the defendant; and that they filed
their claim with the commissioners, Nov. 10, 1824, which had been
by them allowed. To this replication the defendant filed a general
demurrer, which was joined.
In order to bring all the facts before the court, the parties exhibited copies of the inventory of the estate, and of the accounts o{
administration; from which it appeared that the real estate was appraised at $783,00, the personal estate at $322,14, and that the
debts apparently rlue to the intestate, of which a schedule was annexed to the inventory, amounted to $956,96 ;-that in his first
account the administrator had charged himself with all the personal
estate, including all the securities on the schedule, and had been
allowed divers expenses and payments ;-that in his second account
he was charged with the balance of the first, and with divers goods,
rents and monies rnceived, some of which were not inventoried,
and was allowed divers smns, including $817,88 " on notes improperly inventoried;" leaving a balance of about sixteen dollars in
favor of the administrator ;-that in his third account he was charged with further sums of money and rents received, income of the
homestead, and goods not inventoried ; and with an error of $90,
60, made in the computation of his first account; and was allowed
for divers monies paid and expended ;-and that in his fourth account he was charged with the balance of his last account, and with
other monies received, including the amount of sales of real estate;
leaving, after all allowances, a balance of $287,90 to be distributed.

R. Williams and Wells, for the plaintiffs, to show that the second
plea was clear]y bad, in not stating how the administrator gave notice of his appointment ; and that the allowance of the claim by the
commissioners was equivalent to the judgmeut of a court of record ;
cited Steward v. Valentine, 6 Pick. 276; White v. Swain, 3 Pick.
365.
And they contended that the account, which the statute required
the administrator to settle within six months after the return of the
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list of claims allowed by the commissioners, was his final account
of administration, on which a decree of distribution could be founded; for neglect of which he was liable to this action. Stat. 1821,
ch. 51, sec. 28; Hunt v. Whitney, 4 Mass. 623; Coney v. Williams, 9 Mass. 114; Ring v. Burton, 5 Greenl. 49; Foster v .
.li_bbot, 1 Mass. 233; Pierce v. Whittemore, 8 Jl,lass. 282 .

.li_llen and Boutelle, for the defendant, argued that the 28th
section of the statute ought to be construed strictly, because of its
penal character; and that to render the administrator liable in this
suit, the acts proved against him should amount to waste. But
here he appears to have done all in his own power; and therefore
he ought not to be chargeable with the delay occasioned while the
proceedings were pending in the Court of Probate.
As to the second plea, they insisted that it ,ms good, because
the statute contained no exception which embraced this case. It
only provides that in certain events the insolvency of the estate shall
not be pleaded in bar ; but not that the bar created by the lapse of
four years shall not, in all cases, be peremptory. The exception,
which gives the creditor a right to sue at law, arises where his
claim has been rejected by the commissioners ; and not where it
has been allowed.
WESTON

J. delivered the opinion of the Court.

The second plea in bar is founded upon the limitation of fom
years, provided by law in favor of executors and administrators,
who have given public notice of their appointment in the manner
directed; relieving them from being held to answer to suits, which
shall not have been commenced against them within that period,
Stat 1821, ch. 52, sec. 26. That section however provides that
where an estate is represented insolvent, filing a claim with the
commissioners shall be esteemed equivalent to originating a suit
against an executor or administrator within the meaning of the act.
And the replication, containing averments to this effect, answers
and avoids the bar, which is therefore adjudged bad.
\Vhat account, an executor or administrator must, at his peril,
exhibit and settle, where an estate is represented insolvent, within
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six months after the commissioners have reported to the Judge a
list of claims, or within such further time as he shall think proper
under his hand and seal to allow, was settled in the case of Butler
t•. Ricker, 6 Greenl. 268. It was there held to extend to the goods
and chattels, rights and credits of the deceased, which fall within
the proper and ordinary power and duty of an executor or adminis~
trator. Or in other words, that it is limited to the personal estate.
By the replication to the first plea in bar, it appears that at least two
accounts were exhibited and settled by tlw defendant, after the
lapse of more than six months from the time a list of claims was
reported to the Judge by the commissioners; and it is not averred
that the Judge had enlarged the time under his hand and seal. What
the character of these accounts was, or what items they embraced,
does not appear in the pleadings. In order however that we might
apply to this case the principles settled in the case before cited, the
parties have submitted to the inspection of the court copies of the
accounts, four in number, referred to 111 the replication to the first
plea, together with a copy of the inventory of the estate.
By the first account, which was exhibited and settled before the
report of the commissioners, the defendant charged himself with the
whole personal estate, aud had an allowance for certain services,
payments aml disbursements. Had the inventory contained a true
and full account of all the personal estate, and the administrator had
been satisfied to have abided by that settlement, it must have been
regarded as a seasonable fulfilment of the duty under consideration.
The Judge thereupon, comparing the list of claims with the balance
in the defendant's hands, might have ordered it to be divided among
the creditors. But according to the usual course of proceedings,
the charge, made by the administrator against himself of the whole
personal estate, was subject to be revised and modified according to
the true value of the goods and chattels appraised ; and as the credits might or might not prove to be available. Accordingly in his
second account, the defondarit charged to the estate the greater
part in number and value of the demands inventoried; either because they <lid not prove to be due, or were four.rl of no value.
There is au error in addition in this account; by ,vhich a balance
appeared to be due to the defendant, when in fact there was a balance against him. This account however, a;, it stood, was allowed by
4
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the Judge; and if it contained a true exhibit of the items for which
the defendant was accountable, and was not out of season, there
having been no appeal from its allowance, he could not be held
liable to the penalty of the law, upon which the pbintiff claims to
charge him, for an error in computation, which escaped the notice
of the Jud~, and was subsequently corrected.
That account was exhibited within the six months, but was continued from time to time, and was finally allowed by the Judge,
three months after it was presented for allowance. The statute
subjects the administrator to the penal consequences therein provided, unless he exhibits and settles his administration account within
the six months. It is a very severe penalty imposed for the neglect
of his duty ; and ought not, upon a just construction, to attach to
any omission or delay, not imputable to him. It ought to be deem·ed sufficient, if he seasonably exhibits his accounts, and presents
himself to verify and support them. And if that account, together
with the preceding, had contained the whole personal estate, ·we arc
not satisfied that the defendant could have been held liable in this
action. It was his duty to cause the whole estate to be inventoried,
and to administer and settle an account of all the personal estate,
inventoried or not inventoried, which might come to his knowledge.
That he neglected to do so, within the time limited, is apparent
from his third account, which was not exhibited and settled, until
more than two years had elapsed from the report of the commissioners, in which he charges himself with items of personal estate to
a considerable amount, not before noticed. Upon these facts, the
rejoinder to the replication to the second plea must be adjudged bad
as it stands; unless permission should be given to amend tho pleadings. If it could be made to appear that the new items in favor of
the estate had not, within the time limited, come to the knowledge
of the defendant, without any want of diligence on his pllrt, or had
arisen in part from the casual and unexpected collection of a demand,
which in tho preceding account had been deemed of no value, the
defendant would not in our opinion be held liable under the statute.
If the defendant can prove averments to this effect, he may amend
his rejoinder on payment of costs; otherwise judgment must be
rendered for the plaintiff.

CASES
IN TIJE

SUPREME JUDICIAL COURT
IN

THE COUNTY OF SOMERSET, JUNE TERM, 1831.

SAVAGE

vs.

BALCH.

The rule requiring that the party, o!fcring a deposition taken out of the State and
not under a commission, must prove the ofiicial character of the person who
took it, was mltdc to prevent manltgcment and imposition, and to afford reasonable slltisfaction to the court that the ti'ansaction WltS correct and fair.
Therefore where such deposition was taken at St. Stephens, in New Brunswick,
lhe adverne party living in the adjoining town of Calais, and attending the caption, without objection, the court presumed that he was acquainted with the person aml o!llcial character oflhc magistrate, aud admitted the deposition without
oLher proof.
ln an action against the sheriff for the misfeasance of his deputy in the service of
an execution, the declarations of the deputy are admissible in evidence against
him.
And where the deputy in such c'.lsc had declared tlrnt the execution creditors had
<'ngagcd to inde:nnily him, their testimony wus for this cause held inadmissible.

Tms was an action of trovcr, against the late sheriff of the county of Washington, for a yoke of oxen which had been taken by
Ebenezer Reding, of Calais, his deputy, and sold, under an execution in his hands against one James Flanders, in favor of llamilton
and Edgely. At the trial before U1eston J. it appeared that the
oxen once belonged to the plaintiff; and the principal question was
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whether he had sold them to Flanders. To this point the testimony
was multifarious ; and certain declarations of the plaintiff offered by
himself, but objected to, were admitted in m·idence, as part of the
res gesta. But this part of the case it is unnecessary to state, as
the opinion of the court upon it, confirming the decision of the
Judge, settles no doubtful point, and contains no new illustration or
application of any settled pdnciple of law.
In the course of the trial the plaintiff offered the deposition of one
.11.nderson, which had been more than a year on the files of the
court, and which appeared to have been taken before a magistrate
at St. Stephens, in the British province of New Brunswick, Reding,
the deputy sheriff, having been present at the caption. The defendant objected to its admissibility, for want of proof that the person
before whom it was taken was a magistrate, duly qualified to take
depositions. But tbe Judge overrnled the objection.
The defendant offered the depositions of Hamilton and Edgely,
the judgment creditors of Flanders, on whose execution the oxen
had been sold; to the admission of which the plaintiff objected, on
the ground of their interest in the suit; and to this point he proved
that Reding, when he seized the oxen, being informed that the
plaintiff claimed them, and that they probably were his, replied that
he did not care about that, for he was indemnified by Hamilton and
Edgely. Whereupon the Judge rejected their testimony.
A verdict being returned for the plaintiff, the questions of law
wer~ reserved for the opinion of the court.

.11.llen and Boutelle, for the plaintiff.
Sprague and Preston, for the defendant.
MELLEN

C. J. delivered the opinion of the Court.

It is contended on the part of the defendant that the deposition
of .11.nderson was improperly admitted, because, having been taken
at St. Stephens, in the province of New Brunswick, not under a
commission from court, there was no proof that the person before
whom it was taken ,ms a magistrate. Our rule requires such proof,
where a deposition is taken out of the State, and not under a com1111ss1on. But the question is whether the circumstance:, of this
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case do not justify the admission of the deposition, according to the
spirit of the rule, which was made to prevent management and imposition, and to furnish the court with reasonable satisfaction that
the transaction was correct and fair. Now it appears that this
deposition was taken near Calais, where Reding the deputy resides;
and the fact is notorious that St. Stephens is opposite to Calais.
Besides, Reding attended at the caption, and enjoyed the opportunity for cross examination. This circumstance, in connexion with
the local situation of Reding, raises a violent presumption that he
was acquainted with the person before whom the deposition was
taken, and also with his official character. Other proof on that head
seems unnecessary, as it does not appear that any objection was
made by Reding, who is the real defendant in the present action.
As to the objection to the niling of the Judge excluding the depositions of Hamilton and Edgely, the answer is obvious, It appeared to the court, from the declaration of Reding, that they
had engaged to indemnify him against all damages by reason of
his seizing and selling, on their execution against Flanders, the
very oxen for the conversion of which the present action is brought.
Of conrse they were directly interested to disprove the plaintiff's
title, so as to protect themselves from liability to Reding, on their
engagement to inrlemnify him.
Judgment on tlte verdict.
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JEWETT

vs.

ADAMS.

1n an action against the sheriff for the neglect of his deputy, the deputy himseli;

being properly released, is a competent witness for tl,c defendant.

Tms was an action of the case against the late sheriff of this
county, for the neglect of one Goodrich his deputy, in not attaching
certain property which he was directed to attach on a writ in favor
of the plaintiff. At the trial, before Weston J. the deputy, having
a release from the defendant, was called by him as a witness ; to
whose admissibility the plaintiff objected, notwithstanding the release, on the ground that it was against public policy; but the Judge
overruled the objection ; and reserved the point for the consideration of the court, a verdict being returned for the defendant.

Tenney, for the plaintiff•
.!lllen, for the defendant.
PARRIS J. delivered the opm10n of the Court at the ensuing
July term in PVasltington.

The law will not receive the evidence of any person who has an
interest in the proposed evidence; and, consequently, whose interest conflicts with his duty.
But it is only legal, certain and immediate interest in the result
of the cause, or in the record as an instrument of evidence, that
will disqualify; and whenever such interest is removed, however
powerful and controling it may have been, the disqualification
ceases. Affection, prejudice or bias may remain, and may have
their influence upon the witness after all legal interest shall have
been withdrawn ; but it is tho latter only which excludes him as incompetent; and when that is legally removed, whatever else may
remain affects merely the credibility. In this case, Goodrich, before
the release, was directly interested in the result of the cause. The
action was brought for his neglect, and if tho verdict had been for the
plaint;ff, the judgment rendered thereon would have been compo-
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tent evidence in support of an action by the sheriff against Goodrich,
on his official bond. From this liability, however, the release discharges him, and however lie may have violated the condition of
his bond in the particular transaction, which is the foundation of
this suit, and whatever consequences may fall upon the sheriff, by
reason of such violation, he has no remedy either against Goodrich
or his bondsmen. The release is a perpetual bar under which he
may always be protected. If Jewett recovers against the sheriff, a
satisfaction of his judgment would be a bar to any suit which he,
Jewett, might hereafter commence against the deputy, for the same
neglect; while the release would also be a like security against a
suit by the sheriff; so that if Jewett prevail, Goodrich is completely
protected. If he has any interest in the result of this action, it is
adverse to the sheriff, the party by whom he is called,
As the release, if it be a bona fide transaction, has extinguished
all Goodrich's interest in this suit favorable to the defendant, we do
not perceive any thing remaining in the case which renders him incompetent. If the release be collusive, having been executed
merely to accomplish this particular purpose, and Goodrich is still
to remain liable to the sheriff, either by written or verbal contract,
or secret understanding between them, it might have been developed
by interrogatories, and the iniquitous attempt would have proved
unsuccessful.
It has been urged, that it is against the policy of the law to permit the deputy to testify under such circumstances. We must take
the law as it is, and apply to these facts the same legal rule that is
applicable to other similar cases, and which has been uniformly applied by this court and the courts of Massachusetts for a great number of years. It is not the province of this, but another branch of the
Government to change the law. Nor can we find, in the cases
cited by the plaintiff's counsel, any good ground for a change of
practice. On the contrary, courts have latterly been more inclined
to lean in favor of the competency of witnesses than formerly. The
law considers it to be more safe to admit the evidence when there
is a doubt, than to exclude it altogether ; for the rejection is peremptory and absolute ; but in case the witness be received, it is still
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for the jury to considet· what credit is due to his testimony, taking
into consideration all the circumstances of the case, and the motives
by which he may be influenced. Hence; says Starkie, it is the inclination of the conrts that objections of this nature should go to the
credit of the witness, rather than to his competency; and they will
not wholly exclude a witness from giving evidence, unless he would
be immediately and directly affected by a result contrary to the
tendency of his testimony, or unless he has an immediate interest
in the record.
We are all of opinion that the witness was properly admitted, and
that there must be
Judgment on the verdict.

HEALD

vs.

CooPER

w al.

Where mill-logs were sold for a price per thousand, according to tho quantity ot"
lumber they should afterwards be estimated to make; and there was a tahlc ot
~cale of estimation then in such general use that the parties were found by the
jury to have referred to it as the rule for computing the quantity; it was held
that they were bound by this scale, though proved to be in some respects erroneous.

And, where the deduction actually made in such case, to render all the ]lllnbcr
equal to merchantable, was found to be too small; yet it having been made by
mutual assent of both parties, with equal means of information, and without
fraud, it was held conclusive upon both.

Tms was an action of assumpsit to recover the value of a quantity
of logs sold by the plaintiff to the defendants. It a ppeare<l that in
October, 1825, the parties entered into a written contract, by which
the plaintiff sold to the defendants all the pine and spruce mill-logs
which he might cut and deposit on the Kennebec river, at or a little
below the forks ; and the defendants agreed to pay "three dollars
for each and every thousand feet of merchantable boards that the
above named logs may be estimated to make." On the 18th day of

JUNE 'l'ERM, 183L

33

Heald v. Cooper.

Jl1arch, 1826, the defendants indorsed on the contract an acknowledgement that they had received logs sufficient to make 180,740
feet of boards; and 10,000 feet more on the 23d of ~larch. These
receipts were dated at Carratunk. The plaintiff resided in Madison, arid the defendants in Pittston. In July following, the logs
were settled for, and a receipt in full given for the price.
But the plaintiff founded his claim on an alleged error in the mode
of estimating the quantity of lumber the logs would make, and by
which the computation was marie at the time of settlement. It appeared that there were two tables or scales in use at that time ; the
one denominated "the Learned scale," which was in manuscript;
the other "the Brunswick scale," which was printed. Both of
these scales, when applied to logs of small size, such as some of
these were proved to have been, would indicate a greater quantity
of lumber than the logs would actually produce; but the latter scale
was most correct when applied to logs producing 500 feet and upwards. The former scale was first used at Clinton; then at Waterville, and at Gardiner; and it gave results more favorable to the
purchaser than the Brunswick scale; which being printed, accompanied with rules, and more convenient, had come into general use,
superseding the other. The defendants estimated the logs by the
Learned scale, the plaintiff complaining of it at the time, and doubting its correctness, aud being assured by the defendants that it was
correct. Upon this point Weston J. before \vhom the cause was
tried, instructed the jury, that if at the time of making the contract,
and subsequently, the Brunswick scale had been exclusively used
an<l adopted at and above Gardiner, on the Kennebec river, in the
sale and purchase of logs, the contract must be deemed to have
been made in reference to that scale ; and that if a different scale,
less favorable to the plaintiff, and ,vithout his knowledge and assent,
were applied by the defendants, the plaintiff was entitled to recover
the difl:erence between tho scale which was and that which should

have been applied.
It appeared that at the time of the settlement a deduction of six
per cent. ,vas made by mutual agreement, in order to make the
amount equal to merchantable lumber. The defendants offered
:i
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evidence to prove that a greater allowance should have been made
for this purpose ; and that the amount of the error thus made against
them was greater than the excess in their favor which resulted from
the use of the Learned scale. And they insisted that if the settlement was revis-;d for the correction of on,e error, there ought to be
a correction of both. But it being in evidence that the logs wern
open to the view of both parties, and that the allowance of six per
cent. was proposed by the defendants and acceded to by the plaintiff, the Judge instructed the jury that the defendants were bound by
the agreement.
And the verdict, which was for the plaintiff, was taken subject to
the opinion of the Court upon the correctness of those instructions.

.flllen, for the defendants, argued that as the quantity of lumber
in the logs was to be "estimated" by the parties, and they had exercised their joint judgment on the subject, with such aids as they
chose to adopt, the estimation, being without fraud, was final and
conclusive. And as either of the scales or tables in common use
would give the plaintiff more than the actual amount sold, and he
had received his full pay according to one of them, he was not el.}titled to recover ; but if there has been an error one way in the
estimate, there has been a mistake of equal magnitude the other
way, in the amount deducted; one of which ought to be considered
against the other.
Boutelle, for the plaintiff:
PARRIS

J. delivered the opinion of the Court.

Every legal contract is to be carried into effect according to the
intention of the parties thereto. In this case, the contract, on the
part of the plaintiff, was to furnish a quar.tity of mill-logs, cut and
hauled on the banks of Kennebec river near the forks ;-on the part
of the defendants, it was to pay three dollars for each and every
thousand feet of merchantable board,s, which said logs may be estimated to make. No mode is prescribed, in the written contract,
by which this estimate is to be made; and it is understood that,
from the nature of the article to be delivered, the exact contents
could not be ascertained until after the logs had been taken down
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the river and converted into boards.-But it is alleged, on the part
of the plaintiff, that this contract was entered into in reference to a
usage or custom prevailing among log dealers on the Kennebec river,
to ascertain the quantity of boards which may be made from a log
or lot of logs by a scale called the Brunswick scale ;-and it was
Submitted to the jury to determine, whether, at the time of making
the contract, that scale was in such general and exclusive use, as
that the parties in making their contract, must be presumed to have
had reference to it, and would expect to ascertain the number of
feet of boards, which the logs would make by that scale, and they
have found in the affirmative.
This usage explains the intent of the parties, and not being in
opposition to established principles of law, or in contradiction to the
express terms of the written instrument, is deemed to form a part
of the contract, as much as though actually incorporated into it, or
expressly referred to. Williams v. Gilman, 3 Green!. 267; 2
Stark. Ev. 453. Every instrument is presumed in its general
terms to refer to the known and established usage respecting the
subject to which it relates, and should be construed accordingly.
2 Ev. Poth. 214. W_e are then to construe this contract as if it
read "The said Coopers, on their part, agree to pay the said Heald
three dollars for each and every thousand feet of merchantable
boards that the above named logs may be estimated to make, such
estimate to be made by the Bru-nswick scale." Considering that
the jury have found the wsage, and that the parties contracted in
reference to such usage, they are bound by it, and the plaintiff is
entitled to three dollars per thousand according to that scale, unless
the defendants entered into the contract under such circumstances
as will absolve them from the whole or any part of it. They contend that the estimate by the Brunswick scale is erroneous ;-that
its application to logs of the size of those delivered under this contract gives a larger quantity of boards than can be actually produced;
and that the plaintiff is, therefore, not entitled to the benefit of that part
of the contract growing out of the usage, but must be holden to the
strict quantity, or at farthest, to the estimate made by the Learned
scale, which is understooJ to be more exact in giving the quantity
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of boards to be produced from logs of the size of these, than the
Brunswick scale. In viewing this objection we must consider the
situation of the parties at the time they made the contract, and the
circumstances under which it was made, It was made between
individuals residing on the Kennebec river, and engaged in the lumber business.-It specified the situation from which the logs were
to be taken, and where to be deposited, with such exactness as to
leave no room for doubt but the defendants knew, or with reasonable
diligence might have known, the description and general size of the
logs for which they contracted. The Brunswick scale had been in
use for many years, was printed and extensively circulated, and,,
being more convenient, had come into very general use ; and beforeand since the contract had entirely superseded the Learned scale.
The presumption is, from these facts, that the defendants knew the
general size and quality of the logs they purchased, and also the character of the scale by which they were to be estimated ; and if they
did not, that it was in consequence of a want of such diligence as
the law presumes every man, having a due regard to his own interest, would be likely to use.
It is said that the Brunswick scale is erroneous in favor of the
vender, when applied to logs of a diameter insufficient to make five
hundred feet, but that when applied to logs of a larger size, it is erroneous in favor of the purchaser.
It is evident that a scale founded on general principles cannot, in
its application, be equally exact in all cases. If a given per cent.
is to be deducted, as waste, from the contents of the log, it is apparent that if the deduction be correct in a large log, it cannot be so
in a small one. But it is not found, and certainly it is not to be
presumed, that the defendant&, dealers in lumber as they are, could
be ignorant of a fact so apparent and important. to the interests of all
persons engaged in the lumber business. If they knew the character of the Brnnswick scale, :md they are to be presumed to have
known it; if they knew, or with reasonable diligence might have
known, the size and description of the logs they purchased, and of
this there can be no doubt; and if they agreed that the amount of
these logs should be estimated Ly the Brunswick scale, which the
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jury have found to be the fact, bow can they escape from the fulfilment of their contract? If the defendants' engagement had been to
pay three dollars for every thousand feet of merchantable boards
that the logs would actually make, as the exact quantity could not
be aecertained by either scale, but only by actual admeasurement
after the logs had been sawed, perhaps the evidence of custom establishing the Brunswick scale would have been irrelevant, as the
extent of the defendants' liability would depend upon the actual, no~
the estimated quantity. Snch, however, is not the contract. The
jury have settled the fact that the quantity was to be estimated by
the application of the Brunswick scale. Whether that scale gave
more or less, the parties are to be bound by their agreement.
But the defendants contend that the allowance made by the plain-,
tiff to render the contents of the logs equal to merchantable was insufficient. It appears that sixty feet on a thousand was allowed for
this purpose, and the defendants contend that the additional allowance, which they claim as necessary to make the lumber equal to
merchantable, would be more than the difference between the Brunswick and Learned scales, and that this constitutes a defence to the
action. How stands the case relative to the allowance? At the
time that was made, the logs were open for examination, and were
examined by both parties; and upon such examination, the defendants themselves proposed six per cent. as the proper allowance,
which was acceded to by the plaintiff, and accordingly the allow.ance was made and accepted.
There is no pretence of any concealment of facts, or that the
plaintiff had any greater or better means of ascertaining the quality
of the logs than the defendant had. The parties stood on equal
ground, and having settled that question themselves, it is not open
for re-examination ; certainly not in the absence of all suggestion of
fraud or mistake. If there was any error in the estimate, it arose
from defect of judgment, and as well might a party to any contract
of exchange or purchase of property allege such a cause for annuling his contract as could the defendants in this case. But the
mistake in estimating the quantity of lumber which the logs would
make arose in a very different manner.
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The case finds that the defendants used the Learned scale in
making this estimate, when they should have used the Brunswick
scale ;-that the plaintiff com plained of it, at the time, and repeatedly inquired of the defendants whether it was correct, to which they
replied in the affirmative, and further stated that it was disputed up
the river until it was compared with the Brunswick scale. The
error arising from the application of the Learned instead of the
Brunswick scale, in estimating the quantity of boards the logs would
make, is, therefore, attributable wholly to the misrepresentation of
the defendants, at:d if, in consequence thereof, the settlement made
and receipt given were upon the payment of a sum less than was
actually due upon an estimate according to the Brunswick scale,
the defendants are bound in equity and in law to make up the deficiency, and this action will well lie to recover it.
We are of opinion that the ruling and instructions of the Judge
were correct, and that there must be
Judgment on the verdict.

PARSONS

vs.

WEBB.

Where one delivered his horse to a private agent, to be sold for the owner's Leno
fit, and the agent sol,! him to his own creditor, in payment of his own debt ;-it
was heh] tlrnt the owners property was nut thereby dcvestcd, and that he 1aight
maintain replevin for the horse, even against a subsequent vcndcc.

Tms was an action of replevin of a horse; and was tried before
TfTeston J. upon the is3ue of property in the plaintiff. It appeared
that the plaintiff had delivered the horse to one Read, his son in law,
to sell for him; and that Read had turned out the horse in payment
of a debt he owed to one Gilman, who had sold him to the defendant.
The counsel for the defendant contended that whatever might be
the finding of the jury upon the question of property, yet ns the de-
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fondant had bought the horse of a person who was the apparent
owner and whom he had reason to believe to be the real owner, the
plaintiff could not maintain this action without proof of a previous
demand of the horse from the defendant. But this point the Judge
overruled, and instructed the jury that if they were satisfied that
Read had authority to treat the horse as his own, and to dispose of
him at pleasure, the title of the plaintiff had been devested ; but that
if his authority was merely to sell the horse for the plaintiff, it would
not justify him in turning him out for the payment of his own debt.
The verdict, which was for the plaintiff, was taken subject to the
opinion of the Court upon the correctness of the Judge's instructions.

Boutelle, for the defendant, waived the point of demand, which
bad been taken at the trial. But he contended that though an agent
with limited powers could not bind his principal beyond them, yet
that where, as in the present case_, a loss must fall on one of two innocent persons, by the fault of a third, it ought to fall on him who,
by entrustiug the third person, had enabled him to do the wrong.
Hearne v. Nichols, 1 Salk. 289 ; Parsons v . .flrmor ly al. 3 Pet.
428; Schimmelpenninclc .v. Bayard <y al. 1 Pet. 290. And he
likened it to the case of a factor, allowed to deal as owner of the
goods, in which case, the buyer may set off against the owner, his
private demand against the factor. George v. Claggett 4-- al. 7 D .
.y E. 359; :Moor v. Clementson, 2 Campb. 22; Paley on .flgency,
253-257; Baring v. Corrie, 2 B. <y .fl. 1:37; Kelley v. Mun ..
son, 7 Mass. 319.
Spragur, for the plaintiff, cited Kinder i•. Shaw, 2 Mass. 398;
Odiorne <y al. v. Marcey, 13 Mass. 178; JariJis v. Rogers, ib. 105;
Banorgee v. Hovey, 5 .JI-lass. 11; Kingman v. Pierce, 17 Jl;fass.
247; Paley on .flgency, 250, 32, 33, 35; Copeland v . .ll-1erchant's
Ins. Co. 6 Pick. 198; Jones v. Farley, 6 Greenl. 226.
The opinion of the Court was read at the ensuing September
term, as drawn up by
MELLEN C. J.
Under the instructions given to the jury, they
have, by their verdict in favor of the plaintiff, decided that Read
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had not authority from him to dispose of the horse as he plensed
and treat him as his own. The question then is whether the last
instruction of the Judge was correct, namely, that if the authority
given to Read was to sell the horse for the plaintiff, it would justify
him in turning him out for the payment of his own debt. Most of
the authorities cited by the defendant's counsel have reference to
the effect of sales made by factors and brokers, under that general
authority with which they are clothed.-" A factor, who has possession of goods, differs materially from a broker. The former is a
person to whom goods are sent or consigned ; and he has not only
the possession, but in consequence of its being usual to advance
money upon them, has also a special property in them and a general lien upon them. But the case of a broker is different; the rule
stated in the case in Salkeld must be taken with some qualifications;
as for instance, if a factor, even with goods in his possession, acts
beyond the scope of his authority, and pledges them, the principal
is not bound ; or if a broker, having goods delivered to him, is desired not to sell them, and sells them, but not in mark0t overt, the
principal may recover them back. The truth is that in all cases,
excepting where goods are sold in market overt, the rule of caveat
emptor applies." Baring v. Corrie, 2 Barn. «y .11.ld; 148, 149.
So in Pickering v. Burk, J 5 East. 43, 44, Lord Ellenborough
says, when speaking of the authority of a broker, "If the principal
send his commodity to a place where it is the ordinary business of
the person to whom it is confided to sell, it must be intended that
the commodity was sent thither for the purpose of sale : If the
owner of a horse send it to a repository of sale, can it be implied
that he sent it thither for any other purpose than that of sale ? Wbcre
the commodity is sent in such a way, and to such a place as to ex•
hibit an apparent purpose of sale, the principal will be bound and
the purchaser safe." Read cannot be considered in tbe light of a
commercial factor or as a broker. He was merely a private agent
for a particular purpose; and the instruction to the jury was, tbat
an authority from the plaintiff to sell the horse for him, did not authorize him to turn him out in payment of his own debts. If a
broker cannot pledge the principal's goods for his own debt, not
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being within the scope of his authority, can it be within the scope
of a private agent's authority to pledge or give away the principal's
horse, or pay one of his own debts with it ?
If a man should sell another's horse without any authority, the
sale or act is mBrely void. If he is authorized to sell him to a particular person or at a limited price, can he sell him to another person for one half the limited sum? It is said the purchaser has been
deceived ; so has the plaintiff. It is said the plaintiff has reposed
that confidence, which has been abused to the defendant's injury ;
true, and has not the defendant also reposed confidence unwisely?
The mere possession of the horse gave Read no right to sell him;
and therefore the defendant should have ascertained what authority
had been given to Read by the plaintiff. To adopt the reasoning
of the counsel for the defendant, would be to deprive a principal of
the power over his own property, if entrusted to the hands of an
agent for sale ; and leave him at the mercy of those who are disposed to injure him. The grounds of public policy, as applicable
to the commercial transactions to which we have alluded, cannot be
considered as supportiug the defendant's motion. In the case of
Fenn o/ al. v. Harrison ly al. 3 D. o/ E. 757, the distinction between a general and a special agent is clearly stated. .11.slrnrst J.
says : "If a person, keeping a livery stable, and having a horse to
sell, directed his servant not to warrant him, still the master would
be liable on the warranty, because the servant ,vas acting within the
general scope of bis authority; and the public cannot be supposed
to be conusant of any private conversation between the master and
the servant; but if the owner· of the horse were to serid a stranger
to a fair, with express directions not to warrant the horse, an<l the
latter acted contrary to the orders, the owner would not be liable on
the warranty, because the servant was not acting within the scope
of his employment." Buller and Grose Justices, rely on the same
<listinction. See also Ward v. Evans, Z Salk. 442 ; East India
Company v. Hensley, 1 Esp. 112; I-licks v. Hankin, 4 Esp. 114;
Sugden, 27; Batty v. Carswell, 2 Johns. 48; Hooe v. Hancock, 1
Wash. 23. Under the instrnctions which the jury received, they
have found that Read was a mere agent, specially authorized to sell
6
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the horse for the use and benefit of the plaintiff; instead of doing
which, he has paid his own debt with it; thus clearly acting beyond
the scope of his authority.-There must be
Judgment on the verdict.
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appellant from a decree ef the Judge qf
Probate, vs. JoHN WARE, Executor, fc.

ABEL WARE,

It is the right rrnd duty of the Judge before whom an issue of fact is tried, to determine which jury shall try the cause,-to discharge the jurors at his pleasure
when they cannot agree,-to excuse jurors when he thinks proper,-and to c&ll
over a juror from one jury to serve on another, at his discretion.
Whether his decisions and orders in any of these particulars can be revised by a
bill of exceptions,-dubitatur,-they being matters of judicial discretion, rather
than matters of law.
\Vherc, in an appeal from a decree of the Judge of Prob:itc establishing a will, an
issue is formed to the jury upon the sanity of the testator, the opening and closing of the cause belongs to the executor.
If, upon the cross examination of a witnes3, a question is put to him relating to the
matter in issue, his answer may afterwards be contradicted by other proof, for
the purpose of impeaching his credibility. But if the question relates to collateral matter, the answer of the witness is conclusive upon the party cross examining him. Nor is it necessary, in this State, first to ask the witness whether he
has not, at other times, strited the facts in a different ma-nner, in order to lay a
foundation for contradicting him by proof that he h;s so stated them.
Where it is attempted to impeach a witness by proof of contradictory stritcments
made by him out of court; he cannot be supported by the party calling h:m, by
proof of other declarations out of court agreeing with his testimony on the stand.
Where, upon the probate of a will, the question is upon the sanity of the testator,
the opinions of the opposing party upon that question, in favor of his sanity, expressed out of court, may be gi vcn in evidence by the executor, in support of
the will.
The rule admitting evidence of the declarations of a third person, made in the
presence of a party and affecting his interest, is not to be extended to include
declarations made before such interest was acquired or known by the party to
exist.
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Thus, a conversation between other persons, affirming the sanity of a testator, had
in the presence of the executor, without his dissent, the testator being still alive,
and it not appearing that the executor then knew that he was appointed to that
office, or that the will was made, are not admissible against the validity of the
will when offered for probate by the executor.
Upon the trial of such issue, the opposing party offored to read in evidence the
letters of a stranger who was proved to be insaue, for the purpose of showing
that insane persons might rationally write and converse on some subjects ;-but
such proof was held inadmissible.
Though none but the subscribing witnesses to a will are permitted to testify their
opinions respecting the sanity of the testator; yet where others were called by
the party opposing the will, to testify to facts showing his insanity, and their
testimony was impeached by proof of their declarations at other times that in
their opinion he was sar.e ; it was held that these opinions might be considered
by the jury, with the other evidence in chief, to prove his sanity.

It is not improper for a Judge to comment on the evidence, so far as he may deem
it neeessary fairly to present the cause to the minds of the jnrors.
Where the probate of a will is opposed on the ground of insanity in the testator,
this seems purely a question of fact; and, if submitted to a jury, it falls wholly
within their provin~e.
Upon an appeal from a decree of the Judge of Probate establishing the validity of
a will, the allowance of costs to the appellee, where the decree is affirmed, is
within the discretion of this Court; and will be refused, if there was reasonable
ground for prosecuting tlie appeal.

Tms was an appeal from a decree of the Judge of Probate, establishing and approving the will of John Ware deceased; and an
issue was formed to the country upon the question of the sanity of
the testator at the time of executing the will. After the issue was
joined, the appellant filed a motion in writing, admitting that the
burden of proof was on him, to show that the testator was not of
sane mind, and thereupon praying that he might have the opening
and closing of the cause; which was overruled by Weston J. who
sat in the trial.
When the cause came on to be tried, the Judge directed it to be
put to the first jury, the second jury having had the trial of the preceding cause. The foreman of the first jury, on being called, requested to be excused from sitting in the cause, having formed and
expressed an opinion upon the merits ; and he was accordingly excused. There being a supernumerary juror, the clerk was directed
to call him upon the jury; but the counsel for the appellee objected
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to him, stating that he had been in a situation to hear much of the
cause, and had probably formed an opinion. The juror, however,
said that he had not;. but he being still strongly objected to, and
the whole of the second jury being in attendance, the Judge, wishing to have an unobjectionable jury impannelled, directed the clerk
to call over the first juror on the second panel, who was the foreman, and who accordingly sat as a juror in this cause. To this
the counsel for the appellant objected, insisting that the supernumerary ought to have been impannelled. Afterwards a juror was
called to whom the counsel for the appellant objected. Upon inquiry, no legal cause of challenge appeared; but the counsel expressing a strong desire that another juror ~hould be substituted, it
was done, his place being supplied by the next man on the second
panel. The jury, thus formed, tried the cause.
Dr. Greene, the attending physician of the testator in his last sickness, being called by the appellant, testified to certain acts and declarations of the testator, tending to show the unsoundness of his
mind. Upon the cross examination he was asked whether he had
stated to any one that the testator had his senses as well as ever ;
and whether he had uniformly so stated. He replied that he had
stated to some persons, that when his mind was fixed on business he
appeared regular and correct ; but that to others, in whom he had
confidence, and who would not report it to the testator, he had stated his real opinion, that the testator was not of sound mind ; and
be referred to Messrs. Pargo, l'ike, Heath, and Hamlet. The
counsel for the appellee then asked the witness, if he had ever stated
that the appeUant could not break the will, because the testator was
of sound mind; or that the testator was capable of making a will;
or that his mind was bright and clear. To these several questions
the witness answered, that he did not recollect that he had ever so
said. To all these questions the counsel for the appellant objected
as improper to be asked; but the Judge overruled the objections.
He also permitted the appellee to ask the witness, whether he had
said that it would make a thousand dollars difference to him whether
the will was established or 11ot; to which he replied in the negative,
the appellant objectinµ; to the qucstiou.
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Dr. James Bates, another witness for the appellant, testified that
he had visited the testator during his last sickness, and stated what
he saw, and heard him say. On the cross examination he was asked, whether he had told any person that whenever he saw the testator he was of sound mind; which he answered in the negative ; the
appellant objecting to the question, and the Judge overruling the
objection.
The appellee called divers witnesses, whom he asked severally
whether Dr. Greene had stated to them at various times that the
testator had his senses,-that the appellant could not break the will,
because the testator was of sound mind,-that he was capable of
making a will,-that his mind was bright and clear,-that he was
not insane,-that he had himself the best means of knowing the
condition of his mind, and that the will could not be broken. To
all which questions the appellant objected, but the Judge overruled
the objections. The questions were all answered affirmatively by
some of the witnesses, in the course of the testimony.
The appellant offered to prove, by the persons to whom Dr.
Greene referred, that he had repeatedly stated to them in confidence, during the last sickness of the testator, that in his opinion the
testator was not of sound mind. But this testimony, being objected
to, was rejected by the Judge.
The appellee was permitted to prove that the appellant, within
two or three weeks previous to the death of the testator, said that he
had his senses. He was also permitted to prove that Dr. Bates had
declared that the testator's mind was sound when he saw him ;
though all this evidence was objected to as improper to be offered.
The counsel for the appellant offered to read to the jury portions
of several books of established reputation as medical authorities, and
others upon the subject of medical jurisprudence; particularly,
Cooper's Medical Jurisprudence, Johnson on the Liver, Darwin's
Zoonomia, Thornas's Practice, Rush on the Mind, Good, Gregory,
and others, to guide and instruct the jury on the subject of insanity,
the diseases of the mind and of the body, and the sympathy between
the body and its organs and the mind, and the l5ymptoms attendant
upon insanity; all which books the Judge rejected, but permitted
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medical gentlemen on the stand to state their opinions upon these
subjects, whether derived from books or from their own experience.
The appellant, having proved that one John Jones was insane,
offered to read certain letters written by him while in that condition ;
which the Judge did not admit, the other party objecting to them.
Another witness for the appellant testified, that during the last sickness of the testator, Deacon Spaulding, one Fletcher, the executor,
and the witness being together in the store of the executor, under
- the chamber where the testator was, Spaulding expressed a wish
to go up and see him ; but Fletcher said " it was of no use," assigning a reason ; and the executor immediately responded "no, it is of
no use." The appellant proposed to ask the witness what the reason was which Fletcher assigned ; but this being opposed, was not
permitted.
The Judge was requested, by the counsel for the appellant, to instruct the jury, that if an illusion was fixed upon the mind of the
testator as a reality, for months before and up to the time of executing the will, and his conduct was at any time influenced by such
illusion, he was not of sane mind :-That if the testator was under a
continued delusion for months previous and to the time of the execution of the will, and during that time believed an illusion of the imagination to be a reality, he was not of sane mind :-And that if he
really, for months before and up to the time of executing the will,
believed that he was repeatedly visited by a superhuman being,
whom he saw, felt, heard and conversed with, as some of the testimony tended to show, then he was not of sane mind. But the
Judge instructed the jury that the law, upon the facts assumed by
the counsel for the appellant, had laid down no certain rules, and
prescribed no deductions necessarily to be made from them ; but
that these facts, if proved, together with the other testimony in the
case, must be left to their sound discretion as a matter of evidence,
from which to determine the issue before them.
In summing up the cause to the jury, after calling their attention
to the other evidence on both sides, the Judge adverted to the testimony adduced to contradict what had been stated by Dr. Greene;
remarking to them that this was not of an affirmative character ;
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but that if it had been, and if Dr. Greene, who, as the attending
physician of the testator during his last sickness, hcid the best means
of knowing the condition of his mind, had testified as a witness, if
it had been competent for him so to do, that his mind was perfectly
and uniformly sound, it would have been testimony of great importance in the cause, calculated to afford much light upon the question before them ; and that his declarations to others to this effect,
though short of this proof, and being introduced to impeach his
testimony rather than to establish facts affirmatively, yet being in the
case, should be considered by them in connexion with the other
testimony.
The jury found that the testator, at the time of making the will,
was of sound mind; ancl it was agreed that the verdict should be
deemed conclusive upon that point, in favor of the executor, unless
the court should be of opinion that by reason of any of the decisions
or iI?structions of the Judge at the trial, the verdict ought to be set
aside.

Sprague, for the appellant, argued in support of the following
positions :
1st. The court had no power ex arbitrio to set aside a juror regularly called. The supernumerary juror was thus called ; and
though he wished to be excused, yet he showed no legal cause;
and the appellant insisted on his sitting. But the Judge set him
aside, and ordered another to be called. For this he had no power
at common law; which sets no juror aside but upon regul2r challenge. Tidd's Pi·. 779, 781; 3 Bl. Comm. 359, 363; 1 Salk.
152, 338. Nor is such power given by the statute regulating the
trial by jury, Stat. 1821, ch. 84, prescribes the mode of constituting juries ; excludes none but persons convicted of infamous
crimes, or incompetent; directs the mode of trying the competency
of any juror objected to ; requires that the twelve first on the list
shall constitute the first jury, and that on excusing a juror for legal
cause, a supernumerary shall be called in his stead. To admit,
therefore, the power of a Judge, ex mero motu, at the request of a
party, and without cause, to exclude a juror, is virtually to repe-al
the law, and· leads to the packing of juries.
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2d. The only question at issue being the sanity of the testator,
and the presumption of 1aw on this point being in favor of his sanity ; the burden of proof was on the appellant, to show affirmatively
that he was insane. And therefore, on the common rule of proceeding, the appellant should have opened and closed the cause, though
some authorities may seem otherwise. Phelps v. Hartwell, 1 Mass.
71 ; Brooks v. Barrett, 7 Pick. 94.
3d. The cross examination of Dr. Greene and Dr. Bates was
improper. None but a subscribing witness is to be asked his opinion of the sanity of the testator. Others are merely to state facts.
But to ask another witness whether he has not stated his opinions
elsewhere, is only another mode of foisting in those opinions as evidence in chief to the jury, by contradicting the answers. Thus, if
a witness may not testify to the contents of a writing, and yet may
be asked if he has not stated out of court what the writing contained, the rule is evaded. The appellee, having asked the questions,
should not have been allowed to contradict the answers; or else the
jury, instead of being permitted to consider the testimony as direct~
ly relating to the issue, should have been instructed to disregard it.
Poole v. Richardson, 3 Mass. 330; I Dane's .11.br. 451 ; Needharn
v. Ide, 5 Pick. 510; 1 Stark. Ev. 134, 144; Spenceley v. Willock, 7 East. 108; The Queen's case,2 Brod. o/ Bing. 300; Harris v Tippett, 2 Camp. 638.
4th. The case of Dr. Greene, in reference to the opinions he had
expressed was such as to entitle the appellant to the proof offered
and rejected, by way of sustaining the perfect integrity of his testimony. Bull N. P. 294; I Phil. Ev. 230, 231; Luttrell v. Raynell, I Mod. 283; Sir Joshua Friend's case, 4 State Tr. 613.
5th. The evidence of the appellant's opinion of the sanity of the
testator was illegally admitted. Phelps v. Hartwell, I :Mass. 71 ;
3 Dane's .11.br. 492, sec. 7.
6th. The authority of the medical books, especially those on
medical jurisprudence, was as great as that of books of reports of
other States ; and entitled them to the same consideration. If the
opinions of medical men may be given upon d1~ stand, it is difficult to
perceive why the books may not be read, from which those opinions have been formed. I Salk. 281.
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7th. The letters of Jones were admissible, to show the jury how
rationally a rerson really insane was capable of writing.
8th. If the opinions of the appBllant were admissible, so were
those of the appellee ; and on this ground the testimony of what
Fletcher said iu his presence, and with his silent assent, ought not
to have been rejected.
9th. If the declarations of Dr. Greene were admissible, it was
only for the purpose of detracting from the \;veight of his testimony
fo chief, by showing that he had at other times expressed different
op1mons. But the Judge treated his declarations out of court, that
the testator was sane, as positive evidence, tending to establish that
fact ; which was erroneous, at least unless all his opinions out of
comt should be taken together. l Stark. Ev. 50.
10th. The Judge ought to have instructed the jury as requested
by the appellant, on the subject of mental illusions. An illusion
fixed on the mind, constitutes insanity. It exists wherever the reason and judgment have no longer the control over the passions or
imagination. And the facts being found or proved, the question
whether they did or did not prove insanity was to have been decided by the court as a matter of Jaw. 1 Beck's Medical Jurisprudence, 369, 374; Hatfield's case, l Erskine's Speeches, 495; Miller v. Lancaster, 4 Greenl. 159.

,f/.llen and Bou.telle argued for the appellee, citing the following
authorities. To the second point,-1 Co. 71 ; Brooks v. Barrett,
7 Pick. 94; Blaney v. Sargent, 1 Co. 335 ; Buckminster v. Perry, 4 Co. 593.-To the correctness of the ruling of the Judge in
relation to the testrmony and opinions of Dr. Greene,-4 Pick. 439;
ib. 179; 1 Stark. Ev. 134, 135, 148; 3 Stark. Ev. 1755; Dickerson v. Barber, 9 Mass, 2:27 ; Stewart v. Sherman, 5 Conn. 244;
Sears v. Dillingham, 12 Mass. 360; Hill v. Buckminster, 5 Pick.
391 ; 1 Stark. 39, 40, 41 ; De Sailly v. Morgan, 2 Esp. Rep.
691; 2 Camp. 638, note; 1 Phil. Ev. 230, 231.-To the admissibility of the appellant's declarations,-"-Phelps v. Hartwell, 1 Mass.
71; lJ East. 57~; .11.tkins v. Sayer, 1 Pick. 192.-To the testimouy of what Pletcher said,-2 Stark. Ev. 37; Jones v. Thomas,
2 Campb. 64 7; Doe v. Foster, 13 East. 405.-And to the cor7
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rectne·ss of the Judge's instructions on the subject of mental illusions,

-Hambleton v. Russell, 1 Cranch, 309; 3 Stark. Ev. 1702, note
m; ib.1701,noteu; Hathorn v. King, 8 Jllass.3iI; Stonev .
.Damon, 12 Mass. 488; Locke on Hurn. Und. vol. I, p. 150;
book 2, ch. 11, sec. 13.
C. J. delivered the opinion of the Court, at the ensuing July term, iu Waldo.
MELLEN

In this case, after a long and laborious trial, the jury, by their
verdict, have pronounced that the testator at the time of making his
will, was of a sound and disposing mind. The issue having been
thus found against the appellant, his connsel have reserved for the
consideration and decision of the court, numerous questions arising
out of the proceedings at the trial and the rulings and instructions
of the presiding Judge; all 1of which we propose to consider in the
order in which they have been presented in the argument by the
respective counsel.
The first objection is founded in the proceedings on the part of
the Judge in empannelling the jury. It appears that according to
the course of business in court, the cause was in order properly to
be tried by the first jury; the foreman of which having been excused on account of his having formed and expressed an opinion,
there being but one supernumerary juror, he was called on to supply the place of the excnsed juror; and being objected to by the
appellee, and inquired of, though not on oath, he stated that he had
formed no opinion. But as strong objections were still urged
against him by the appellee, he was set aside by the Judge, who expressed a desire to have the cause decided by an unobjectionable
jury; and thereupon one of the second jury was called to sit in the
trial of the cause; the appellant at the same time insisting that the
supernumerary ought to have formed one of the panel. It appears
also that one of the jurors, when called, was objected to by the appellant, and he was also set aside ; no objection thereto having been
made. Is the order of the Judge, setting aside the supernumerary
in the circumstances above mentioned, a legal ground for setting
aside the verdict? The 9th section of the act of 1821, ch. 84, re-
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specting jurors, provides that the court on motion of either party,
shall cause a juror to be examined on oath, as to his relationship
to either of the parties, or whether he feels any prejudice or has
expressed or formed any opinion; and if on such examination it
shall appear that he does not stand indifferent in the cause, "another juror shall be called or returned, and placed for the trial of
that cause in his stead." If the above provision would have in any
manner availed the appellant, or imposed it as a duty on the court
to have retained the supernumerary, as a juror on the trial, neither
party moved that he should answer on oath ; and so the Judge's order was not founded on, nor contrary to, any statute requirement or
prov1s10n. Besides, if the juror had been sworn and answered all
the statute questions in tre negative, and the Judge had then, for
satisfactory reasons, set him aside, no legal principle would have
been violated; for the section before mentioned, makes it the duty
of the court to set him asile when "it shall appear to the court that
such jmor does not stand indifferent in the cause;" but in the case
at bar, had the juror, on oath, answered that he had formed no opinion ; still there might have been various reasons which would have
justified the court in setting such juror aside. Suppose the case
that after a juror has answered that he is disinterested and has formed no opinion, he should request to be excused on account of deafness or indisposition, or to avoid giving offence to one or the other
of the contending parties, and incurring his displeasure, both parties
being his friends and neighbors; shall it be said that in such cases
a judge cannot excuse and set aside such juror, whether the parties
consent or not? Such a doctrine would certainly be a novel one,
and opposed to a uniform course of practice ever since the statute
was enacted. The Judge was influenced by commendable motives
in the proceeding under consideration. In a cause of such magnitude and expectation,-a cause which in a fruitless trial at a preceding term, had consumed nearly a week,-a cause in which so
much feeling had been excited and was then existing, the object
was to have the trial conducted on principles and decided by a jury
as impartial and unobjectionable as possible.
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But-the counsel for the appellant has urged that the language of
the 11th section of the statute is imperative, and he has cited the
following proviso, viz. :. "J;rovided, and in case of the court's excusing for cause, any person of either of said juries, and there
being any supernumeraries, the vacancy sha!I be supplied and the
panels be filled and completed on the above mentioned principles,
in the same manner as if the person excused had not been named
on the jury list." In reply to this it is enough for us to observe that
this section has no connexion with or reference to the arrangement
of the jury for the trial of any particular cau.se, but relates exclusively to the mode of empanr.elling juries at the commencement of
a term, or at the first appearance of jurors to be qualified. It is tho
right and duty of a Judge to superintend and direct as to the course
of proceedings,-to decide which jury shall decide a particular
cause, or discharge them at his pleasure when they cannot agree,
-to make all requisite arrangements according to his sound discretion,-to excuse jurors when he thinks proper, or call a juror
from one jury to another. It belongs to him in his discretion to do
all these things ; and we are by no means certain that such an order and proceeding as form the ground of this objection, are proper
:rnbjects of exoeption and open to revision and correction by the
wh,tJle court. At least, they seem to be rather matters of judicial
discretion than matters of law.
The second objection is that the order of the Judge was incorrect,
by which the counsel for the appellant were permitted to open and
close the cause. The counsel admits that the authorities arc against
him. They certainly are so; and we are satisfied the course of
proceeding under the direction of the Judge was perfectly correct
and proper in principle, as well as in accordance with the cases cited by the counsel for the appellee.
The third objection is that the ruling of the Judge was incorrect
in permitting the questions to be answered, which were proposed to
Doctor Greene and Doctor Bates; inasmuch as the answers only
imported the expression of their opinions as to the capacity of the
testator to make a will; and also in admitting testimony on the part
of the appelloo, contradicting those answers.-Starkie, in his learn-
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ed treatise on the law of Evidence, vol. 3, page 17 53, lays down
the law as settled in England, that " whenever the credit of a witness is to be impeached by proof of any thing he has said or done
in relation to the cause, he is first be asked, upon his cross examination, whether he has said, declared, or done that which is intended
to be proved.': Queen's case, 2 B. iy B. 300. This principle
has not been admitted in Massachusetts; Tucker v. Welsh, 17
Mass. 160; nor has it in practice in this State. Before proceeding
to the examination of these grounds of objection, it may be proper
to observe that Doctor Greene had been the attending physician of
the testator, during his last sickness, and of course possessed the
most accurate knowledge as to the situation of his mind and memory and h.is legal power to dispose of his property. He had been
examined in chief as to the acts and declarations of the testator for
the purpose of proving him to have been incapable of making a legal disposition of his estate; and the cross examination was intended to draw forth answers from him, for the purpose of disproving
their truth by other witnesses, and of thus impeaching his credit and
weakening the force of his testimony. The motive was the same
in the cross examination of Doctor Bates.-lt is contended that this
course of proceeding was contrary to the established principles and
rules of evidence. We apprehend that the correctness of this position, according to the most approved authorities on the subject,
will depend on the nature of the proposed questions upon the cross
examination ; and that the true line of distinction is that which has
been established between those questions which are merely collateral, and have no immediate connexion with the cause, and those
which intimately relate to the subject of inquiry. The law on the
point before us is laid down in very clear language by Starkie,
vol. 1, page 134, and many authorities are there collected by
him. He says, "It is here to be observed that a witness is not to
be cross examined as to any distinct, collateral fact for the purpose
of afterwards impeaching his testimony by contradicting him ;" and
he cites the case of Spencely v. Witlot, 7 East. 108, as an illustration of the principle. It was a penal action for t1sury, in which
" the defendant's counsel were not permitted to cross examine as
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to other contracts made on the same day with other persons, in order to show that the contracts in question were of the same nature
and not usurious, if the witr:ess answered one way, or to contradict
him if he answered the other way ; and should such a question be
answered, evidence cannot afterwards be adduced for the purpose
of contradictioh ;" and he cites Harris v. Tippet, 2 Camp. 638,
and Rex v. Watson, 2 Stark. Ca. 149. He observes, "The
same rule obtains if a question as to a collateral fact be put to a
witness for the purpose of discrediting his testimony, his answer
must be taken as conclusive, and no evidence can afterwards be admitted to contradict it." He cites the two last cases and Rex. v.
Teale, in support of the position, and then adds, "This rule does
not exclude the contradiction of the witness as to any facts immediately connected with the subject of inquiry." As an illustration
of this ru:e, he observes, "a witness may Le asked whether, in consequence of his having been charged with robbery of the prisoner,
he has not said that he would be revenged upon him ; and in case
of denial he may contradict him. Yervin's case, 2 Camp. 638,
In such a case the inquiry is not collateral, but most important in
order to show the motives and temper of the witness in the particular transaction." The same doctrine is laid down in pages 145i
146; and after repeating the rule, that "no evidence can be give!.1
of particular, collateral facts, for the purpose of contradicting" the
witness, he assigns the reason of it; "for this would cause the inquiry, which ought to be simple and confined to the matter in issue,
to branch ont into an indefinite number of issues; besides this, no
man could come prepared to defend himself against charges which
might thus be brought against him, without previous notice." Numerous cases are cited in support of the reasons thus assigned.
We have thus presented a summary of the law on the particular
subject under consideration, and it now remains for us to inquire
how far the facts on which the objection is founded bring it within the
range and influence of the rule above stated. In the course of the
trial all evidence of mere opinion as to tile sanity of the testator was
excluded, except that of the subscribing witnesses ; and therefore,
it has been contended that as Doctor Grce,ic and Doctor Batr-s
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could not have been permitted to testify their opinions, as physicians,
to establish the insanity of the testator, their am,wers on the cross
examination that they had expressed their opinions of his sanity,
and the questions proposed for the purpose of drawing out these
answers, were all improperly admitted. But if those questions were
not collateral, but intimately related to the subject of the inquiry,
they were proper, and the answers thereto; according to the authorities before cited, as laying the foundation for impeaching their
testimony by contradicting them, or for the purpose of discrediting
them by their answers; although their opinions could not have been
offered in evidence by the appellant to establish the fact of insanity.
So that we are conducted directly to the point whether the ques•
tions proposed to Doctor Greene and Doctor Bates were in their
nature collaten~l to the cause and related to distinct and collateral
facts, or whether they were intimately connected with the immediate subject of inquiry, and so were proper on the cross examination.
On this question it would seem that two minds could not seriously
entertain more than one opinion. The sanity of the testator was
the only fact in issue ; and to prove and disprove it was the whole
effort and labor of the parties; and in this view of the subject we
are all satisfied that the cross examination of those witnesses was

conducted on proper principles; and such being our opinion on this
point, it follows, as a legitimate consequence, that the witnesses offered to disprove the truth of their answers and thereby impeach
their testimony, were on legal principles clearly admissible for that
purpose.
The fourth objection seems to be placed on an unstable foundation. The authorities cited clearly establish the principle that an
impeached or contradicted witness cannot be supported by the party
who called him, by proof of his declarations made at other times
and to other persons, coinciding with his testimony. Such being
the case, we do not in the present instance, see any reasons for considering it as removed from the influence of the general principle.
Indeed it would seem objectionable on another ground, namely, that
such declarations were mere expressions of the opinions of those
witnesses as medical men ; all which kind of evidence was exclu-
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ded on the trial when offered to prove insanity, excepting the opinions of the subscribing witnesses to the will as before mentioned.
The fifth objection is that the declarations of the appellant should
not have been admitted. They were made two or three weeks before the testator's death, and were distinctly expressive of his opinion of the testator's sanity at that time; and, admitting that a witness
cannot be allowed to testify his opinion upon a question of sanity, as
contended, does it follow that a person may not express such an
opinion in conversation and afterwards, when such person has become a party on record and a party in interest, his opinion, as before expressed, may not be proved against him ? And though his
rights in a case like this, are not to be impaired or affected by the
opinion of others, does it follow that.those rights may not be impaired or affected by his own opinion? By law the confessions of a
party may always be given in evidence against him and his interest,
though not thereby to defeat or impair the rights of others claiming
under him. In the case before us, there are no such rights. The
case of Phelps v. Hartwell is relied on. The facts of that case are
very uncertain as to the declarations offered to be proved. It does
not appear when they were made, or on what they ,rnre founded.
They might have been made months before, or months after the
death of the testator. Indeed the facts are so loosely reported that
the case cannot be relied on. Besides, the court were divided in
opinion, and that opinion was given in the hurry of a jury trial, without examination or time for any. On the whole we cannot sustain
this objection.
The sixth objection is that certain books on medical subjects,
mentioned in the report, and alleged to be of high reputation, when
offered as evi<lence, were improperly excluded. It was admitted
in argument that there seemed to be no authorities having any di~
rect bearing on the point. The books mentioned in some of the
authorities, as admissible in evidence, are of a totally different character; and they are only exceptions from the general rule which is
unquestioned. In the first place, those medical books contain only
opinions or facts, stated by their respective authors. They do not
come into court, as all other evidence must, eiilier by consent or
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under the sanction of an oath. "Without such consent or sanction,
thei1· contents are mere declarations and hearsay. But it is urged
as being more safe to read the opinions of distinguished physicians,
as they have published them to the world, and thus learn the nature, tendency and effect of bodily disease, or the illusions of the
imagination, upon the powers and operations of the mind; than to
receive the opinions and facts from the mouths of ,vitnesses on the
stand, who have acquired all their knowledge on those subjects;
perhaps, from those very books ;-that such a course as the latter i.
founded on the idea that a copy is more perfect than an original.
In answer to this it may be observed that the benefit of cross examination would be lost by allowing books of such a character to be
evidence ; and such cross examination is justly deemed a matter of
great importance in the search after truth. The absence of all authority of adjudged cases on the point, is a strong argument against
the admission of such evidence. The practice, if by law allowed,
would lead to endless inquiries and Contradictory theories and speculations. In a word, if one book is evidence, so is another; and if
all are admitted, it is to be feared that truth would be lost in the
learned contest of discordant opinions.
The seventh objection is that John Jones's letters were improperly
excluded. This has been but little relied upon, and we do not perceive how they could have had any influence in deciding the question as to the testator's sanity. They contained the mere declara-'
tions of a crazy man.
The eighth objection is that the answer or declaration of Fletchei°
to Spaulding, while the appellee was with them in his store, ought
to have been admitted. Had the· declaration in question been
made by the appellee himself; it would have been admissible for the
same reason which we have given in our answer to the fifth objection; and it is contended that upon well known principles it should
have been admitted, because spoken in the appellee's presence. On
this point there is some uncertainty in the facts reported. The appellee was present in the store ; but whether he heard the excluded
declaration is not certainly known to us. It is evident that he heard
a part of Fletcher's reply to Spaulding, because he echoed the
8
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words, " it is of no use" ; and it is said we must infer that he heard
the whole, the reason assigned as well as the answer given. How
for we are at liberty to draw this conclusion, not knowing l1ow near
the parties were to each other ; how the appellee was then employed, and in how loud a voice Fletcher spoke, deserves consideration,
and is not readily to be answered. It would have been an easy
matter for Fletclter to state whether the appellee was attending to
the conversation, and in a situation to hear it all; and yet on this
point not a word has been testified. But in relation to this objection there is another answer which has not been noticed by any of
the counsel. The reason ,vhy declarations made by a third pe~·son
in the presence and hearing of a party are admissible, is, that his
silence is construed to be an assent to the truth of those declarations ; for every man is presumed to guard his own interest, and
never yield his claims by a tacit acknowledgement of any thing,
which has a tendency to impair them. Now in the present case,
when the declarations were made, the app8llee was no party to this
suit; he had no interest in the property to which the suit relates;
the testator was then living ; it does not appear that the appellee
knew that he had been appointed executor, or even that any will
had been made. The appellee in legal contemplation was then a
stranger and had no interest in the conversation; nor was he in a
5ituation to be committed by his silence under the then existing circumstances, though he might have been, had he then been a party
in interest. In a dispute about a piece of property conveyed by a
father to his son, can a plaintiff in an action against the son for the
recovery of that property, give in evidence declarations made by a
third person in the presence of the son, before he became owner of
the property, going directly to defeat his title? We apprehend the
principle has never been carried to such an extent. We think this
objection also must be overruled.
The ninth objection relates to the instruction of the Judge to the
jury, Sil far as it had reference to the testimony of Doctor Greene.
On examination of this, it appears that the only instruction given
them was, that "being in the case it would be taken into consideration by them, in connexion with the other testimony." Surely
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there is nothing incorrect in this. It is true that the Judge prefaced
this plain and obvious instruction with some remarks on the different
degrees of knowledge which different persons probably possessed as
to the capacity of the testator at the time of making his will, and
the different degrees of influence which such knowledge, if legally
conveyed to the minds of a jury, would probably have upon their
decision of the question of sanity or capacity ; and after noticing the
difference between affirmative proof, and that which is merely of an
impeaching character, and making an application of these remarks
to the case then in trial, by way of illustration, he concluded by the
instruction before mentioned. It has never been deemed a subject
oflegal exception, for a Judge to make his observations on the evi••
dence, the different kinds of it, and its bearings on the points in
issue, and to illustrate his meaning and enforce his observations in
such manner as he may think proper ;-taking care, in so doing,
not to encroach upon the province of the jury in the decision of
the facts, as they may think proper in view of the evidence, which
they are to weigh. A Judge in the faithful discharge of his duty
may and ought to state, arrange, compare and comment upon the
evidence, so far as he may deem it necessary fairly to present the
cause to their minds in as plain and clear a manner, as may be in
his power. This proceeding on his part is often a most laborious
duty, and he is to be governed, in the discharge of it, by a sound
discretion; and the manner in which he performs this duty is not a
subject of revision, by virtue of our statute, as a dry question of law.
If any specific instructions are desired, counsel may always request
a Judge to give them, and should he improperly decline to give them,
his refusal is a proper subject of legal exception and revision by the
whole court.
The tenth and last objection urged, is that the Judge erred in not
giving to the jury the explicit instructions which were requested by
the appellant's counsel. The general answer to this objection reposes on the principle that the question of sanity is of such a character as to render it highly proper for the consideration and decision
of th~t tribunar; and such was the opinion of the appellant before
the commencement of the trial. By our statute on this subject, the
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question may be decided by the court, without the intervention of a
jury, or it may be tried by a jury. As in this instance it was the
desire of the appellant that it should be so tried, the court were not
disposed to deny his request; and now that a verdict has been returned against him, there seems no reason for listening to the objection with any particular indulgence. The question of sanity
often depends on a m_ultitude of circumstances, various and minute,_
peculiar and contradictory, and where lights and shades are sometimes almost lost in each other. Besides, it is perhaps almost impossible for a Judge to draw any certain divisional line, and present
it beforehand for the regulation of the jury. Th~ line of separation
between the powers and provinces of court and jury, in the decision
of such cases, we apprehend it is also equally difficult to draw; and
in those cases, cited by the counsel for the appellant, from the celebrated speeches of Erskine, to shew the various manners in which
insanity displays itself and operates on the powers of the mind, it
appears that the subjects of investigation were then before the jury for
decision. In addition to these re~1,arks, we would observe that the
authorities sanction, in clear language, the course pursued on the
trial of this cause. Starkie, vol. 3, page 1707, says, "The question of sanity is so peculiarly a question of fact for the decision of a
jury, that a will of real estate cannot be set aside in equity, without
being first tried at law on an issue of devisavit vel non!' On the
whole, after a careful examination of this cause, the authorities cited
;md the able arguments of the respective counsel, we are all of the
opinion that the motion for a new trial cannot he sustained. Our
opinion, we are sensible, has been extended to an unusual length; but
it is the consequence of a desire on our part to assign reasons for
our judgment, and, as far as in our power, give satisfaction to the
parties, by a careful consideration of every objection urged at the
argument, in a cause involving the decision of property to so large
an amount.
From the proceedings which we have witnessed since the cause
was removed into this court for final decision, we are satisfied that
there was a reasonable ground for prosecuting the appeal ; and, in
..-iew of all the circumstances ol the ca::e, we do not allow costs t0

the appellec.
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When th.e boundaries of land described in a deed cannot be established by reference to known monuments ; and the courses and distances cannot be reconciled,
there is no universal rule which requires that one of these should yield to the.
other; but either may be preferred, as shall best comport with the manifest intent of parties, and with the circumstances of the case.

A lot of land, being one of several fronting on a river, was sold by reference to a
plan, without other description; and it appeared that the surveyor, in laying
out a large number of river lots, measured the front lines and marked the corners on the river, but never surveyed the sides nor the rear lines; nor did he
correclly lay down the course of the river, but represented the place in question
as a regular curve, and laid down the rear lines of the lots from corner to corner, as part of a larger concentric circle, when in fact the course of the river at
that place was irregularly serpentine.-It was held that the lots were to be located by lay1ng off the side lines by the courses and distances from the river,
according to the plan, and then drawing the rear lines from one corner to another, thus making them conform to the true course of the river, as originally designed, though not so delineated, by the surveyor.

Tms was an action of trespass quare clausum fregit, for cutting
trees upon the plaintiff's, being the southeasterly half of lot No.
68, and the southwesterly half of lot marked Q, in Norridgewock.
The title of the plaintiff was derived under a grant from the proprietors of the Kennebec purchase, in which the lots were described as
" lots 68 and Q, according to a plan made by Thomas Farringft;m
in 1774," without further description. A copy of this plan, which
was certified by the surveyor to have been made by a scale of one
mile to an inch, and of the survey made in this case by order of court
previous to the trial, are appended to the present report. It appeared that Farrington fronted the lots on the river; but that he
never ran any rear nor side lines ; and it was proved that the actual distance from Kennebec to Sandy river was about two miles, at
the place where the distance appeared on the plan to be about the
length of one of the side lines of the plaintiff's lot. By applying
the scale by which the plan was protracted, to the plan itself, the
line between 68 and Q was 412 rods; and the line between 68 and
6~! was 427 rods.
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The defendant claimed title to the locus in quo as part of the
" great lot F. 1.," from the original grant of which the small river
lots were excepted, the north line of which lot appears on Farrington's plan to be nearly a mile from the river; but by actual survey
it was discovered that this north line was within about thirty rods of
the river, and that by laying the lot down thus on Farrington's
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plan, the side lines of the plaintiff's lots would intersect the south
line of the great lot F. 1.
It also appeared that while Col. Palmer, who formerly owned
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this great lot, was employed in surveying it into smaller lots, he and
the plaintiff agreed that the plaintiff's lots should be extended as
far south as the south line of F. I. It was also proved that of some
lots across the river, which had been located by Farrington by
monuments in front and rear, and which were laid down on the
plan as of the same length with the plaintiff's lots, none in fact
measured less than 427 rods in length, some exceeding that length
from four to twenty rods.
Hereupon the plaintiff contended that the side lines of the river
lots ought to be extended so far as to preserve on the rear the un-varying curved character exhibited on Farrington's plan; or else
that the actual length of the lot lines extending from Kennebec to
Sandy river, these being known monuments, should be taken as the
rule by which to apportion the others delineated on the same plan :
-and, at least, that as by a correct location of the great lot F; I,
on Farri'.ngton's plan, its south line would be crossed by the side
Jiues of the plaintiff's lots, the latter ought to be so extended on the
earth. He also contended that the agreement of Col. Palmer was
conclusive upon this point, and binding on the defendant.
All these points Weston J. who sat in the trial, ruled against the
plaintiff; and instructed the jury that the extent of the plaintiff's
lots was to be limited by the length of the side lines given on the
plan, to be ascertained by the scale certified thereon ; and that this
construction excluding the locus in quo, they ought to find for the
defendant; which they did; and the verdict was taken subject to
the opinion of the court upon the correctness of the Judge's rnling
and instructions.

/1.llen for the plaintiff, maintained the points taken at the trial,
and cited Ripley v Berry, 5. Green{. 24.

R. Williams, for the defendant, cited the case of Bowman v
White, S. J. C. Kennebec, 1801, M. S. S. in which the same
rule was laid down which the Judge adopted at the trial ; and Ken.
propr's v Tiffany, I Greenl. 219.
PARRIS J. delivered the opinion of the Court at the ensuing June
term in Washington.
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The only description of lots 68 and Q. in the conveyance under
which the plaintiff claims, is a reference to Farrington's plan.
The deed contains neither courses, distances or monuments.
We must, therefore, have recourse to the plan to ascertain the
boundaries of these lots, and whatever of description may be found
there will have the same effect, in the decision of this action, as if
actually inserted in the body ,of the original deed.
Farrington having run no rear or side lines, their exact position
on the earth could not have been known when he drew his plan ;
and although the plan purports to represent the situation of the
land, yet it refers to no boundaries by which its extent can be determined. How then are we to ascertain it ; for if the description
be so uncertain that it cannot be known what estate was intended to
be conveyed, the conveyance will be void, and if there be nothing,
either in the deed or on the plan, by w-hich it can be ascertained
with reasonable certainty where 68 and Q are, and whether the alleged trespass was committed on these lots, the plaintiff's suit cannot be maintained.
There is, however,, no:controversy concerning the corners at the
northerly end of the lots, on the river. These are either to be
found, as originally established by Farrington, or admitted by the
.parties. It is the length of the side lines extending back from
these corners which is involved in doubt. Upon this point the deed
is silent, and the plan itself is silent as to the length of any particular line, but it gives the scale Ly which the whole is protracted.
Applying this to the side lines between 68 and Q. as extended on
the plan, and it gives the length of four hundred and twelve rods.
If the length .of each line had been particularly entered on the plan,
all doubt would have been removed, as the description would have
been as perfect as if entered at length in the deed, and the actual
length of a particular line, as delineated on the plan, might have
been controlled by the particular entry of the length of that line,
rather than by the general scale by which the whole was protracted.
But we find no such particular entries here, Ly which the general
scale can be controlled. It is from that, alone, that the extent of
any line on this plan can be determined, except such as rnn frorn
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river to river, there being no other monuments, either natural
or artificial. And why should we not apply the general scale to
determine this question? The plaintiff replies, because other lots,
particularly 81, and 82, represented on this plan, the former to be
of the same extent as 68, and Q, and the latter to be less, but
both extending to Sandy river, do actually extend n~uch further
than four hundred and twelve rods, and from this it is to be inferred that the surveyor intended they all should. It is to be remembered that this plan was not protracted upon actual survey ; anrl
that to Farrington it inust have been a matter of entire conjecture
whether Sandy river <lid or did not approach within four hundred
and twelve rods of the Kennebec, at the point where he has rcpre-sented lots 81 and 82 to be situated. Lot 81 is represented as
being four hundred and twelve rods in length, acconlitit; to tllP
scale by which Farrington drew his plan, and to extend from river
to river ; but by admeasurement it is found that the actual distance
from one river to the other, at this point, is over two miles. The
only way of accounting for this discrepancy is, that Parrington,
having no actual knowledge of the course of Sandy river, but supposing it approached much nearer the Kennebec than it actually did,
delineated it erroneously on his plan, by bringing it within four hundred and twelve rods of the latter river at the point where he lotted
lots 81 and 82, and that it was not his intention to represent these
lots, or either of them, as actually extending in length, upwards of
two miles. This soluti01~, if it be the trne one, takes from the
plaintiff the foundation of his argument, for it is not pretended that
th ere are any lots on Farrington's plan on the South side of the Ken-•
nebec, other than those bounded on Sandy river, that can be extended beyond what they are represented on the plan, as explained
by the general scale, unless they are to be so extended in consequence of the actual length of the Sandy river lots being greater
than their length as represented on the plan.
Because Parrington made a mistake in the distance between the
two rivers, in consequence of which lots 81 and 82 are actually
much longer than he intended, it s11;·ely cannot follow that the length
of other lots must be increased in proportion. We arc of opinion
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that the length of the Sandy river lots gives no rule by which the
length of the other lots is to be determined.
Again, the plaintiff contends that the rear line of 68 and Q, is to
be curved, conforming to the general representation on the original
plan. On examining that plan 1 it is manifest that Farrington, having laid down the river opposite the front of 68 and Q, as forming
a regular curve, drew the rear lines conformable thereto; that is,
the two side lines of each lot being extended to nearly an equal distance from the river, a straight line was drawn direct from one side
line to the other to form the line in the rear. By this mode the
rear line of each lot is in fact a straight line, although the general
course of the rear line of the whole tract from lot 63 to 72 inclusive
is an irregular curve. The position contended for by the plaintiff
would undoubtedly be sound, if the actual course of the river corresponded with the representation on the plan. In such case, the
side lines being extended in conformity to the plan, the rear line of
each lot would also conform to it; and although each lot line would
be straight from corner to corner, the general figure of the rear line
of the whole tract would be a curve.
But here again another difficulty is presented, growing out of the
incorrectness of the plan. From actual survey it is ascertained that
the river opposite lots 68 and Q, instead of being a regular curve
to the south, as represented on Parrington's plan, is indented or
somewhat curving to the north; so that if the rear line of 68 should
Le established on the same course as the rnar line of 69 and 70, as
it is represented on the plan, it wonld give to the western side line
of 68 an extcut of 525 rods; an extent which could never have
been contemplated, and for which the plaintiff does not even contend.
e do not, however, perceive any middle course, which
can be taken, without leaving every thing having even the appearance of certainty, and resorting entirely to conjecture. ·we must
either extend the rear line of 69 and 70, to 68, and make the rear
line of that lot conform to the comse on the plan, which is evidently
an error, arising from the erroneous delineation of the course of the
river, or we must make the course of tho rear line of 68 conform to
the distaucu of the side lines, as protracted on the plnn, and thereby
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give to the plan such a construction as Farrington undoubtedly intended; that is, that the rear lines of the lots should conform to the
course of the river. This construction will produce no injustice.Each lot will contain the quantity originally intended, and precisely
what it would have contained if the river had been correctly laid
down on the plan. Either the side lines must be extended beyond
their extent on the plan, so as to conform to the course of the rear
line, or the course of the rear line must be altered so as to conform
to the length of the side lines. As both cannot stand as represented on the plan, being inconsistent with each other, we must decide
which shall yield. The defendant's counsel contends that courses
must always yield to distances, where they cannot be reconciled,
and refers generally to the New York reports, as establishing his
pos1t1on. We have found no decisions which go farther than that
where distance is rendered certain by established monuments, courses will be thereby controlled.
The general principle is, that what is most material and most
certain shall control what is less material and less certain, as that
both course and distance 5hall yield to natural and ascertained objects. But when established monuments are wanting, and the
courses and distances· cannot be reconciled, there is no universal
rule that requires that the one should be preferred to the other.
Cases may exist in ,,hich the one or the other may be preferred, as
shall best comport with the manifest intentions of the parties to the
transaction, and correspond with all the other circumstances of the
case.
Again, it is said that a number of lots represented on the plan of
the same length as 68, and which were located by Farrington
by monuments in front and rear, have been measured, and none
are found to be less than four hundred and twenty-seven rods in
length ; and from this fact an argument is raised that 68 should
have that length.
The answer given to that argument, by
the defendant, is, that Farrington located no lots by monuments
on the south side of the river, where 68 is situated, and that
such location on the north side has no applicability to the case.
But there is another answer to that argument, which is not to be
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overlooked. As before observed, it is an established principle that
when the boundaries of land described in a deed of conveyance,
are fixed, known and unquestionable monuments, although neither
courses, nor distances, nor the computed contents correspond with
such boundaries, the monuments must govern. For with respect
to courses, from defects in surveying instruments, variation of the
needle, and other causes, different surveyors often disagree; and
as to distances, errors often arise from the inaccuracies of measure, or of the party measuring, and computations are often erroneous, but fixed monuments remain, and about them there can be no
dispute or uncertainty. But if the monuments cannot be ascertained, the length of the lines must govern.
Some or all of these errors may have attended the survey of the
lots whose boundaries are established by known mpnuments, and
such a supposition would not be rendered at all improbable from
any thing which has arisen in the examination of this plan. But if
the location and actual admeasurement had been made with usual
exactness, we do not perceive how it can affect lines that were
never run on the earth, and whose length is to be ascertained entirely from the length of a line protracted on the plan, especially
when, as in this case, the located and unlocated tracts lie on different sides of the river, and the lines of the one have no relation to
the lines of the other. It is known that at the period when Farrington made his plan, surveyors were far from being exact in their
measure ; that a liberal allowance was made for unevenness of surface, and thut, usually, exact measure now will give a quantity
rnuch less than was or woul<l have been given by ancient surveyors.
One of the side lines of 68 is found on the plan to be four
hundred and twelve rods in length, according to the scale by which
it was protracted; and it is said that lots on the other side of the
river, of the same apparent length on the plan, and which were
actually surveyed by Farrington, and bounded by monuments, are
fom· hundred and twenty-seven rods in length. This fact seems to
us not 1111terially to contradict the plan. It would rather be a matter of surprise if a lot line rnn as four hundred and twelve rods in
length in 177 4, slioukl not now be found considerably to exceed
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that distance; and whether the excess would probably be equal to
the difference between four hundred and twelve and four hundred
and twenty-seven rods, would depend upon the liberal or strict
measure which the surveyor was in the habit of making.
lt is also contended that the plaintiff ought now to be allowed
the same liberal measure as Farrington allowed in other cases. If
the plaintiff's lot had been actually surveyed at the time, he undoubtedly would have had that allowance, for the actual survey
would have governed the length of line. But we are not aware of
any authority by which courts of law would be authorised to adopt
such a principle in cases where no actual survey had been made.
We can only look to the deed or grant, and to the plan as referred
to fo1· description, and of course making part of the deed, and unless that is controlled by actual survey, it mu$t be binding upon all
who claim under it.
The other fact,: in the case relating to great lot F. I, and the
assent of Palmer that the plaintiff's lot should extend to the south
line of F. 1, seem not to have been much relied upon in the argument. There can be no pretence that they were conclusive against
the defendant, and the Judge so instructed the jury, but also instructed them, that these facts were circumstances to be weighed
in the cause.
On the whole, we can perceive no reason for setting aside this
verdict. It is not improbable that the plaintiff will be more restricted in liis measure than he would if there had been an actual
survey in 1774, in consequence of the liberal measure that was
usually allowed at that period ; but with that exception, we perceive no reason to doubt but he will hold all that Farrington
ever intended to include within lots GS and Q. ·were we to
adopt any other principles in regard to the plan, it would be doing
violence to adjudged cases of a somewhat similar character, which
have arisen, at different periods, on this river, and particularly to
Bowman v. White, decided in 1801, and th~ Proprfrtors of the
Kennebec purcliasc v. Tfffrmy, 1 Green!. 210.

Judgment on the Verdict.
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1'he case of

KNOWLES ~·

al.

l n issuing a warrant under Stat. 1821, ch. 122, sec. 18, for the removal of a pal1 per
out of the State, who has no settlement therein, the magistrate performs only a
ministerial act, 110 adjudication upon the question of sl'ttlcnwnt being rcquirNI.
Therefore such warrant may lawfully be issued by a magistrate who is an inhabitant of the town in which the pauper resides, and which is to be thereby discharged from the expense of relieving him.

Tms was an indictment against Thomas Brown, Esq. John
Knowles and others, for an assault and battery upon one Leighton.
The defendants justified under a warrant issued by Brown, as a
magistrate, and executed by the other defendants as the constable
and aids, for the removal of Leighton as a pauper, to the place of
his settlement. It appeared that all the parties were inhabitants of
Corinna; that the pauper, who was at the house of his father in
Corinna, had bis settlement in Tuftonborough, in the State of New
Hampshire; that the overseers of Corinna made a complaint, but
not under oath, to the defend ant Brown, setting forth the fact of the
pauper's having been relieved, and being still in need of further aid,
and of his settlement in Tuftonborouglt, and praying for a warrant
for his removal, under the eighteenth section of the act for the settlement and support of the poor; and that the magistrate thereupon,
without notice to the pauper, adjudged his settlement to be as alleged in the complaint, and issued the warrant prayed for, which
was executed by the other defendants. And it appeared that the
pauper had in fact been chargeable to Corinna, as the overseers
alleged; and that his father still claimed to be paid for his supp01;t,
when the warrant was issued.
At the trial before Weston J. the Attorney General moved the
court to instruct the jury that the magistrate, being a citizen of the
town of Corinna, and therefore interested, had no jurisdiction of the
subject matte1· of the complaint; and that this fact being known to
the other defendants, the warrant afforded them no justification.
And for the purpose of bringing this question before the court, the
Judge did so instruct them. The jury acquitted the magistrate, and
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found the others guilty ; and being interrogated by the Judge, they
said that they were satisfied that the pauper could be conveniently
removed ; and that no unnecessary force was used in attempting to
execute the warrant. The verdict was taken subject to the opinion of the court upon the question whether the jury were properly
instructed.

H. Warren, for the defendants, argued that the interest of tho
magistrate was too minute to affect his jurisdiction ; Commonwealth
v. Ryan, 5 Mass. 90; and if not, yet by the language of stat.
1821, ch. 122, sec. 18, on which the process was founded, he was
fully authorised to issue it. But if the magistrate was liable, yet
the warrant was a sufficient justification to the officer and his aids.
1 Chitty's Crim. law 69, 70; Sanford v. Nichols, 13 JVIass.
288; Pierce v. Harwood, ib. 342. The magistrate, however, m1~
not indictable unless he acted corruptly ; his act was purely ministerial; and if he is excusable, so are the others. I Bl. Comm. 354;
1 D. ~ E. 653; Rex v. Fielding, 2 Burr, 719; 3 Burr, 1318,
1716; 1 Chitty's Crim. law, 877; Haskell v. lla1Jen, 3 Pi'.clc. 404.
Tbe .11.ttorney General, e contra, contended that the proceedings
were wholly void, affording neither justification nor excuse to the
parties ; because, I st, the complaint, was not under oath, which
was essential in every case affecting, as this did, the right of suffrage and the personal liberty of the citizen. Const. Jilaine, .;lrt.
I, sec. 5; East's P. C. 310,325; Foster's Crown lau·, 312; I
Chitty's Cr. law, 360; Beaufort v. Beaufort, 3 Cranch, 448.2dly, The magistrate was an inhabitant of the same town, and directly interested to grant the warrant prayed for. 3dly. The pauper was not cited before the magistrate, to be heard upon the qucs~
tion of his settlement, and need of support. He was disfranchised
and transported out of the State, without an opportunity to Le
heard ; in violation of the first principles of natmal justice. The
statute, in the fifteenth section, requires that he should be so summoned and heard, Lefore he is removed to another town within the
State ; and a fortiori he ought to Le, before be is carried out of it.
Shirley v. Lun{!nburg. 11 Jliass. 379. Any other construction
would render the eighteenth section unconstitutional.

JUNE TERM, 1831.

73

'l'he case of Knowles & al.
MELLEN

C. J. delivered the opinion of the Court.

By the report it appears that the pauper was in such a situation
as to be conveniently removed, at the time of the issuing of the
warrant by Brown, one of the defendants, ,vho was acquitted on
trial, and unc.ler whom the other defend2nts have justified; and that
in attempting the execution of the warrant no unnecessary force
was employed. Tbe question, therefore, and the only one reserved, is, whether Brown, being an inhabitant of the town of Corinna, had a legal authority, as a justice of the peace for the county
of Somerset, to issue the warrant for the purposes mentioned in
the complaint of the overseers of the poor of that town; the pauper having become chargeable therein. The justice was requested
to grant a warrnnt for the removal of the pauper to Tuftonborough,
in,New Hampshire, the place of his alleged settlement. It may be
useful to examine some of the provisions in the fifteenth, sixteenth,
seventeenth and eighteenth sections of the act of March 21, 1821,
ch. 122, in relation to the support or removal of paupers or persons standing in need of relief, or the mode of settling questions of
habitancy. In the order of proceeding the I 7th section comes
first. This provides that overseers, before instituting any kind of
process, may notify the overseers of the town where the person actually chargeable is supposed to belong, requesting his removal, &c.
The fifteenth section provides for cases where the person chargable has a settlement in this State, and declares that in order to
effect the removal of such person and recover tl:e expense incurred
for his relief, tho overseers of the town seeking relief may apply
by complaint to any justice of the peace in their county, not an inhabitant of their town, for the purposes abovementioned.
The
section authorises the justice, after notice aml a due course of proceedings had, to decide the question of settlement and amount of
damages, and cause the removal of tho person chargeable by his
warrant, wl1ich may be served by any constable of the town, subject to the right of appeal to the Court of Common Pleas. Under this section the justice acts judicially.
The oix.tecnth section authorises the overseers to make the application for the rrbove purposes ori;inally to the Court of Common
10
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Pleas, who have power to decide thereon, whose doings may in
certain cases, be re,,ised by this court.
The eighteenth section is th.J one under which Brown acted,
and the defendants justify their proceedings ; and it has reference
to poor persons having no lawful settlement within this State. It
requires the overseers to relieve and support all poor persons residing in their towns; and upon complaint of sueh overseers any
justice of the peace in his county, may by warrant directed to, and
which may be execute<l by, any constable of their town, or any
particular person by name, cause such pauper to be conveyed to
any other State, or any place beyond sea, where he belongs, if the
justice thinks proper. This provision does not contemplate ai~y
hearing or adjudication by the justice, but merely authorises him to
perform a ministerial act, similar to that of issuing an execution.
As the town supposed to be the place of the pauper's settlement is
not within the State, it cannot be made amenable to the process of
any court or magistrate within its limits ; of course an adjudication
by the justice must have been deemed a useless and unavailing
form. In the case before us, the justice was requested merely to
issue his warrant for, and cause the removal of the pauper to the
town of Tuftonborougli. The words in this section are, " any
justice of the peace in his county." In the fifteenth section there
are added these words of limitation, "not an inhabitant of their
town." There is re2.son for the limitation in the latter case as the
justice acts judicially; and, if an inhabitant, would have a direct,
pecuniary interest. In the former case, he does not act judicially,
and the provision has no relation to pecuniary interest or auy question of damages. For these reasons we are of opinion that the
justice who issued the warrant in the present case, was not disqualified so to do, by reason of his being an inhabitant of Corinna ;
and his justification being thus established, the other defendants
were justified in acting as they did under his directions and authority. It has been urged that the authority given by the eighteenth
section cannot be sanctioned as constitutional ; that it professes to
authorise a course of proceedings on the part of a magistrate totally incompatable with all correct ideas as to civil liberty and person-
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al security; but as this question is not presented by the report, we
forbear the discussion of it, or the reasons on which the legislature
probably proceeded in the enactment of the law; or how far policy and humanity might require the exercise of the powers complained o.f, as necessary to effect the commendable objects in view.
Verdict set aside.

vV1mawooo's case.
in art indictment for adullery,

u. copy of the record of the marriage, though ad miss,.
hie in evidence, is not sufficient to establish the fact of the marriage, without
proof of identity or t:w person.

Tui,; defendant being on trial, upon an indictment for adultery,
the Attorney General offered in evidence, in proof of the marriage,

a copy from the town records of Lewiston of the following tenor;
"Mr. Irnac Wedgwood and Miss Judith Kelly, both of Lewiston,
were joined in marriage July 15, 1821. Dan Reed, Justice of the
peace.'' To the admission of the copy the counsel for the defendant objected, but it was admitted by Weston J. subject to the
opinion of the court, the defendant being convicted.

Sprague, for the defendant, now sustained the objection, on the
ground that tbe certificate afforded no proof of identity of the person ; Commonwealth v. Briggs, 5 Pick. 429 ; and was, at most,
onty tho copy of a copy.
Tile Jlttorney General relied on the usage untler which such
testimony had long been received without objection ; and contended that it was correct in principle, being the record of an official

return made pursuant to law.
MELLEN

C. J. delivered the opinion of the Court.

The certificate of marriage offered and admitted in evidence is
in due form, am\ properly authenticated, so that the question iJ
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whether any proof of the marriage of the defendant was admissible, except the oath of the magistrate who is stated to have solemnized it ; or of some other person present at the ceremony. In
cases of divorce, it is the constant practice to prove the marriage
of the parties on the record, by a regular certificate of the record.
But in Ellis v •. Ellis, 1 1 JJfass. 92, after the marriage between
them had been duly proved, the libellant offered the certificate of
Rev. Dr. Lotltrop to prove a second marriage of the respondent
with one Mary Sawyer, for the purpose of thus proving the adultery alleged. This certificate was considered insufficient, and Doct.
Lotltrop was called as a witness. fo Commonwealth v. JVorcross,
9 Mass. 492, who was indicted for adultery, the marriage of the
defendant was proved by a person who was present at its solemnization ; and the question reserved \Vas, whether the record of the
marriage should not have been duly certified, as the higher and
better evidence. The court decided that the witness was properly
admitted, and they observed that "a copy of such record is not so
satisfactory evidence as the testimony of witnesses. These last,
indeed, are necessary to prove tlie identity of the parties." The
certificate in the case before us is only proof of a ma~Tiage between
"Isaac TVedgwood an<l Judith Kelly, both of Lewiston," in July
1821 ; but it does not prove that the defendant is the same person
named in the ceriificate. The case of Commonwealth v. Briggs,
5 Pick. 429, cited by the defendant's counsel supports the same
principle. This is the first cause in which the court have been
called upon to decide as to the necessity of proof of identity in
such a prosecution; and an objection on account of the want of it
not having been ma<le, it has not been before required or produced.

In the present case, however, as the objection ,vas formdly urged
by the counsel, tlie question was left to the jury upon the evidence
arising from the circumstance of the mere identity of names and
the fact that the defendant once called the person with whom he
was liviug by tho name of Jurlitli. On the whole we <lo 11ot consider such proof suflicient or satisfactory. Ami as we uow establish the rule that proof of identity 11rnst be produced ill such cases,

.
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it must be proof of identity of person, and not of name merely.
It may serve as a guard against fraud and deception. For these
reasons the verdict is set aside and a new trial granted.

HACKETT 'VS. lVlARTlN.
After the assi~nrucnt of a chose in acliun, uu .;ubs2quent w_;t ur declaratio11 uf t!ie
assignor can mo<lity or control it.

Nor can the assignor in such case be admitted a witness for the' debtor, in an ac"
tion brought against him in the name of the assignor, for the benefit of the assignee.
Ilut the relations of the debtor are not chunge,l till he has notiee of the assign••
ment.

Tms was assumpsit on a promissory note given by the defendant to Hackett; which the latter, as it appeared, had sold and delivered, without indorsernent, to one Pratt, who in like manner sold
it to one Lord, for whose benefit this action was brought.
The defendant offered in evidence a release made to him by
Hackett after the assignment of the note, and notice thereof, to the
defendant, which was on that account held to be of no effect, by
Smith J. who sat in the trial in the court below. He then offered
to prove the admissions of Hackett, made subsequent to the assignment, and notice thereof, stating that the note had previously been
paid; which the Judge rejected. The defendant then proposed to
call Hackett as a witness to testify to the same fact; but the Judge
ruled that he was not admissible. He then offered evidence in
support of an account filed by him in offset; and the Judge permitted him to prnve any charges made before lie received notice of
the assignment; which the jury allowed accordingly, and returned
a verdict for the plaintiff, for the balance. The de(endant there-~..
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upon brought up the cause by filing exceptions to the decisions of
the Judge at the trial.
The cause was submitted without argument by D. Williams for
the plaintiff, and H. Warren for the defendant; and the opinion of
the Court was delivered at the ensuing June term in Washington,
by

J.

The defendant relies upon a release from Hackett
executed subsequent to the commencement of this suit, in which
he admitted that the note had been paid, and thereby discharged the
action. To rebut this, the plaintiff relies upon the fact that the
note, before it became due, was assigned for a valuable consideraPARRIS

tion to one Pratt, by delivery only, not having been endorsed by
Hackett, and that it passed in the same manner into the hands o(
Lord, for whose benefit this suit is prosecuted, and that the defendant had notice of the assignment before the execution of the release.
Although, as a general principle, a chose in action or a right in
one to sue another to recover money or property in a court of law
is not assignable, so as to enable the assignee to sue in his own
name, yet it has long been settled by repeated decisions, not
now to be doubted, that the law will protect the equitable interest
of an assignee for a valuable consideration, and that the promissor
shall not be permitted to avail himself of any payments made to
the promissee subsequent to his having notice of the assignment,
and that any release made to him by the prornissee, after such notice, would be a fraud upon the assignee, and would not defeat «n
action brought for his benefit i;1 the name of the assignor. Jones.
v. Whitter, 13 .Jlfass. 304; Eastman v. Wright, 6 Pick. 322 ;
./lndrews v. Beeck?.r, I Jo/ins. Gas. 411 ; Raymond v. Squire, 11
Johns. 47.
The assignee is t? be recognized a&. the owner, and all acts of
the assignor subsequent to the assignment, and affecting the validity
of the contract are fraudulent. He has no more power over it,
than a stranger; but until the promissor has notice of the assignment all payriftints made by him, and all acts of the promissee in
respect to him are good. Tha.1/er v. Hai-ener, 6 Green!. 212.
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From the exceptions it appears, that the defendant knew that the
note was in the hands of Pratt, more than eight months before it
became due. Up to this time he might well presume Hackett to
be the owner of the note, and whatever payments he made, if not
endorsed, would be a legal offset, and so the court below decided ;
for the jury were instructed to allow so much of the defendant's
account, filed in offaet, as accrued previous to the assignment.
But whatever payments were made after the defendant had knowledge of the transfer of the note were properly rejected. He knew
it was in Pratt's possession, and from that circumstance it was to
be presumed that it had become his property. Anderson v. Van
.JJ.llen, 12 Johns. 343. If the defendant continued his payments
to Hackett, he did it upon Hackett's responsibility, and not in prejudice to the rights of the assignee. The law upon this point is well
settled, and it comports with honesty and fair dealing.
Neither can there be any doubt of the correctness of the ruling
in excluding the admissions of Hackett made after the assignment,
and when he had no interest in the note. It is a general principle
that the admissions of a party in interest are competent evidence.
But Hackett had no interest in the note, or legal control over it, at
the time when it is said he admitted the payment. He had parted
with the debt and the evidence of it. It had become the property
of Pratt; and as well might llacket('s admissions be introduced in
any other suit as in this. Packer v. Consalus, I Serg. o/ Rawle,
526. Crayton v. Collins, 2 Mc Cord, 457. So also as to the admissibility of Hackett as a witness. He had indeed no interest in
the event of the suit, except that he might be liable for the costs in
the first instance, and that interest was adverse to the defendant by
whom he wlls offered. But the objection to a party in the suit being sworn as a witness is not placed on the ground of interest ; it
arises from considerations of policy. The common law rule is that
a party to the record cannot be a witness, unless in actions of tort.
In no other case can a party to the record give evidence to go to
the jury on the merits of the cause. Schermerhorn v. Schcrmerlwrn,
l Wend. 119; Supervisors of Chenango v. Birdsall, 4 Wend.
453; Cantey v. Sumter, 3 Mc Cord, 71 note ; Vineyard v. Brown,
4 Jl;Jc Cord, 24.
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As to the admissions of Hackett and his admissibility as a witness, the case of Frear v. Evartson, 20 Johns. 142, is direct authority. At the trial of that case, the plaintiff proved his demand
against the defendant for goods sold and delivered. The defendant then offered to set off his demand against the plaintiff, and called a witness to prove that the plaintiff, since the commencement of
the present suit, had admitted and confessed that the items of the
account, offered as a set off by the defendant, were due to him
from the plaintiff as stated in the bi]] of particulars. The counsel
for the plaintiff objected to the evidence, and to the admission of
any confession from the plaintifl; on the ground that he had previously assigned his demand against the defendant; and on proof of
the assignmer::t and notice to the defendant, the admission of the
plaintiff was rejected. The defendant then offered to call the
plaintiff to prove the account of the defendant, and that the same
was due before the assignment was made, and before the suit was
commenced; but the witness was rejected. A verdict having been
returned for the plain1iff, a motion was made, and argued, to set it
aside. In giving their opinion, the court say, "The questions in
this case are 1st, whether the admissions of the plaintiff after he
had assigned his interest to another, could be giveu in evidence for
the defendant who bad notice of the assignment. 2d. Whether
the plaintiff could be a witness for the defeudf!nt when objected to
by the plaintiff's counsel, after proving the assignment and notice.
The Judge, at the trial, excluded tlie evidence and rejected the
witness, and we see no ground to doubt the correctness of his dec1s1011. Having assigned his interest in the chose in action, the
plaintiff could not impair that interest by any confessions made
by him to the prejudice of his assignee. As to his being a witness, that be was a party to the record was enough to exclude
him unless by consent of the real parties in interest. The cnse
of Bauerman v. Radenius, 7 D . .y E. 663, is clearly distinguishable from the present case." See also .Mandeville v. TVelch, I
Wheat. 235 ; 5 ·wheat. 277.
The general doctrine relating to choses in action is this, that after the assignment and notice to the debtor, the debt and the
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evidence of its being the property of the assignee, no act or declarati.::m of the assignor can disclwrge or modify it; neither can he
control a suit prosecuted to enforce its payment ;-that the promissor remains unaffected by the assignment until he has notice of it,
and any payments \vhich he may make before notice, are as available in his defence, as if no assignment bad been made. But upon notice, his relations are chang1cd. He becomes the debtor of
the assignee, and any subsequent payment to the assignor, or receiving a discharge from him, would be attempting a fraud upon
the assignee, which the law will not sanction.
The exceptions are overruled.

EAMES

vs.

P,\TTERSOI'.,

lJ nder the Stat. 1821, r!t. 44, sec. 3, regulating fences, it is necessary that the portion of fence belonging to a delinqnent owner should first be adjudged by the
fence viewers insufiicient or defective, and that the owner should have written
notice from them of that fact, and be requested in writing t~ repair or rebuild it
within six d,iys, in order to entitle the adjoining owner to charge him with the
expenses of rebuilding or repairing it himsel£

The main object of the third section of this statute is to divide the fonce made or
to be erected, and assign to each party his share; after which the rights and duties of the parties are to be regulated by the other parts of the statute.
The remedy given by this statute is ~umulative, and docs not affect the common
law remedy which an aggrieved party may have for damagPs sustained by neglect of the owner of fences to keep them in such repair as the statute requires.

Tms was a special action of the case, brought upon the statute
regulating fences and common fields, to recover double the appraised value of a certain fence, alleged by the plaintiff to have been
built on the line <lividi,1g his land from that of the defendant, in
pursuance of the assignment of two fence viewers of the town of
.~1adison, where the land was situated. It came into this court by
11
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summary exceptions filed by the defendant to the decisions of Perham J. in the comt below, upon numerous questions raised in the
progress of the trial before him. But the only facts which ultimately proved to be material were these ;_:that the fence between the
lands of the parties being decayed, and in some parts wholly gone,
the plaintiff called on tbe fence viewers to assign to each owner his
portion to maintain; which they did, in writing; to the sufficiency
of which, however, the defendant objected, although he was present at the assignment. Afterwards, the defendant not baviug rebuilt the portion of fence assigned to him, the plaintiff built it, and
caused the value to be appraised by the fence viewers, in writing ;
at which the defendant was not notified to be present. And it
seemed from the cxceptio:1s, that the defendant was verbally requested, at the time of the assignment, to build his part of the
fence. But the fence viewers never made any adjudication that
the defenciant's part of the fence was not in sufficient r€pair; nor
had the plaintiff served him with written notice to rebuild or repair
it; but after the lapse of a few days from the time of the assignment, the plaintiff proceeded to build the defel)dant's part, conforming to what the parties had verbally agreed was the true line,
which in some places was about a rod distant from the old fence.
rt was contended at the trial that no such adjudication nor notice
were necessary, by the third section of the statute, under which the
plaintiff claimed to maintain this action ; and of this opinion was
Perham J. to which the defendant excepted, a verdict being return ..
ed for the plaintiff.

./1./len and Boutelle, for the plaintiff.

W. TV. Fuller and Bronwn, for the defend an!.
WESTON J. delivered the opinion of the Court, at the ensuing
June term, in Washington.

Several objections are taken by the counsel for the defendant, to
the right of the plaintiff to recover in this action. The plaintiff
claims to maintain it, upon the third section of the act for regulating
fences, and general and common fields. That section provides,
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that when any dispute shall arise about the respective occupants'
right in partition fences, and his or their obligation to maintain the
same, application shall be made to two or more fence viewers, who
shall assign to each party his share in writing. And in case any of
the parties shall refuse or neglect to erect, keep up and maintain the
part to such party assigned, the same may be done by the aggrieved
party, in the manner before provided in tbe act, and for which he
shall be entitled to double the value, to be ascertained and recovered in the like manner.
It becomes important therefore to examine in what manner, it
was before provided in the act, that it should be done, ascertained,
and recovered. This is to be determined by a recurrence to the
second section. It is there enacted, that in case either party shall
neglect or refuse to repair or rebuild the fence, which of right he
ought to maintain, the aggrieved party may forthwith apply to two
or more fence viewers to survey the same, and upon their deter~
ruination that the fence is insufficient, they shall signify the same
in writing to the occupant of the land, and direct him to repair or
rebuild the same within six days.
If not done, the aggrieved
party may do it, and the same being adjudged sufficient by two
or more fence viewers, and the value thereof by them ascertained,
he may recover of the delinquent party double such value, together with the fees of the fence viewers, and if not paid within
one calender month after demand, penal interest, by a special action on the case.
The third section then adopting the mode pointed out in the
::second, and refel'ring to that, the prelimiiiary measures therein
prescribed must first be pursuell in order t0 entitle the plaintiff
to recovc1·, viz. that the part assigned to the delinquent party
should be atUndged by the fence viewers insufficient or defective,
and that such party should have written notice from them of this
fact, and a written requisition to repair m· rebuild the same within six days. There were no such proceedings in the case before
us, on the part of the fence viewers. It has been contended that
these provisions are inapplicable to the case provided for in the
1bird section, which contemplated a new erection altogether, where-
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as the second section refers to a fence once built but out of
repair. To this it may be replied, first, that there had been before
a partition fence between the parties, part of which had been suffered to go to decay, and another part not exactly upon the line
finally settled between the parties. Aud this yrould seem to present the case referred to in the second section. And, secondly,
that without adopting in the third section, in this particular, the
provisions of the second, there is no time limited fixing the delinquency of the one party, or vesting in the other the right to build
or rebuild, and recover therefor penal damages. The main object
of the third section is, to divide the fence made or to be made, and
to assign to each party his share. This being done, the statute imposes generally upon each party the duty of maintaining the part of
the fence thus assigned to him.
The statute having created the duty, if not performed within a
reasonable time, the common law would affo~d a remedy to the
aggrieved party for any injury he might sustain by reason. of such
neglect. But the statute also gives him the power of hastening the
other party, by taking the steps prescribed in the second section,
and if such party does not do his duty, within the short period of
six days, after notice from the fence viewers, the aggrieved party
may do it for him, and hold him to p:1.y double the expense. He
has thus distinct notice of what is required of him, and of the time
within which he is to perform it, at his peril. As these provisions
are equitable, and as the third section expressly adopts the mode
and manner provided in the second, we entertain no doubt that the
preliminary step3 required by the latter, should have been pursued,
in order to charge the defendant. This not having been done, the
exceptions arc sustainetl, and there must be a new trial at the bar
of this conrt.

CASES
IN TII i;;

SUPREME JUDICIAL COURT
IN

THE COUNTY OF PENOBSCOT, JUNE TERM, 1831.

LAPISH

vs.

THE PRESIDENT

&c.

OF THE BANGOR BANK~

The colonial ordinance of 1G41, extending the title of riparian proprietors to low
water mark, though originally limited to the Plymouth colony, is part of the
common law of ,lfaine; and is applicable wherever the tide ebbs and flowij,
though it be fresh water, thrown back by the influx of the sea.
Where the grantee is bounded by "high water mark," he is not a riparian proprietor, and therefore not entitled to the benefit of the ordinance. .flliter where he
is bounded by " the stream."
The settlers in Bangor, who, by the resolve of :March 5, 1801, were to be quieted
in their possessions of a hundred acres each, and whose lands adjoined the river, are entitled to the flats lying in front of their respective lots, notwithstamling the fo]] complement of a hundred acr2s each was laid out to them upon the
nphnd.

THis was a writ of entry to recover an undivided portion of an
acre of land at Budge's point in Bangor, adjoining Penobscot river, and extending to low water mark; in which the dernandant
counted on his own seisin, and a disseisin by one William .M'Glaihry. The only question at the trial, which was had before the
Chief Justice, was upon the <lernandant's title to the flats; which
he claimed under a deed from the Commonwealth of Massachusetts to Stetson, French and £apish, as assignees of .Tames Budge
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an original settler; and which the tenants claimed under a prior
deed from Budge to M'Glathry. The description in each of the
deeds is recited hereafter in the opinion of the Court. The tenants offered to prove that the tide at this place ordinarily rises sixteen or eighteen feet; that the water is so fresh as to be generally
used by mariners as any other fresh water ; that the flats are about
eight rods wide; that the bank is elevated from three to five feet
above the ordinary high water mark ; and is of solid earth ; that at
high water, vessels, boats and rafts have constantly passed over
these flats; and that no person has ever been forbidden to take fish
there. All which the <lemandant conceded. The tenant offered
in evidence the TValdo patent, the Massachusetts charter granted
by William and Mary, and the act incorporating the town of Bangor. He also offered the deed of the Commonwealth conveying
to Henry Knox the township of Bangor, except a hundred acres
reserved to each settler ; for the purpose of disproving both the
title and seisin of the demandant. But as the tenant claimed nothing under this deed, the Chief Justice rejected it; and upon the
whole evidence he instructed the jury to find for the demandant,
for whom they found accordingly; but he reserved the law of the
case for the consideration of the Court. It was agreed that all
the deeds and documents mentioned in the cases of Lapish v.
Wells, 6 Greenl. 175, and Dunlap 4'- al. v. Stetson, 4 Mason 349,
might be considered in the decision of this cause. The other facts
will be found in the opinion of the court.

W. D. Tflilliarnson argued for the tenants, that as the demandant was bounded by the bank, in his title deed, his claim to the
flats must arise under the colonial ordinance of 1641. But this
ordinance could extend no farther than the limits of the colony
which passed it, and therefore never had any operation eastward of
Merrimack river. These flats, then, belonged to the sovereign.
Commonwealth v. Charlestown, 1 Pick. 182; C'ommonu·ealtli v.
Cltapin, 5 Pick. 201; Charter Jae. 1. Nov. 3, 1620; 1 llaz.
Coll. 103; JJ.ncient Char. 34, 35; 2 Dane's .11.br. 691.
But as the colony afterwards surrendered its charter to the king,
it could not, on any principle, apply to grants made after the sur-
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render. And if it could, it would avail nothing to the demandant,
as it extends, by its terms, only to the shores and arms of the sea,
and to " salt water rivers;" whereas the Penobscot at Bangor is
merely a fresh water river, though its waters are raised and driven
back by the influx of the sea .

.11.llen, on the same side, to the admissibility of the deed to Knoa,',
cited Walcott v. Knight, 6 Mass. 413. And he argued that as
M' Glathry was cestui gue trust of the acre, he, and not the demandant, was entitled to the flats in front of it, by the ordinance of
1641. He also contended that the case showed a sufficient title to
the flats in the tenants, by disseisin. Pray v. Pierce, 7 .,ffass. 382;
Kennebec Proprietors v. Laboree, 2 G'reenl. 295; Lansing v.
Smith, 4 Wend. 9.
Greenleaf and Sprague, for the demandant, cited .11.dams v.
Frothingham, 3 Mass. 352, as report~d by Mr. Dane, 2 Dane's
.11.br. 697; Storer v. Freeman, 6 Mass. 435; Hatch v. Dwight,
17 Mass. 289 ; Dunlap v. Stetson, 4 Mason, 365; Handly's lessee v . .11.ntlwny, 5 Wheat. 374; Morrison v. Kean, 3 Greenl. 474;
Lunt i•. Holland, 14 Mass. 149; King v. King, 7 Mass. 496;
Howard v. Chadbourne, 5 Green!. 15 ; Knox v. Pickering, 7
Greenl. 106; 7 Pick. 521 ; Rex v. Smith~ al. Doug. 441; 2
Dane's ./lbr. 693, sec. 14.
MELLEN C. J. delivered the opinion of the Court, at the ensuing July term in Waldo.

By the report of the Judge who presided at the trial, in connection with the resolves and documents therein referred to, the following facts appear.
· The premises demanded are situate in Bangor, consisting of
upland and flats. The demand ant having entered a nolle prose qui
as to so much of the premises defended as Ees above high water
mark, with the privileges of water and landing in front of the same,
the title to the flats is the only subject in dispute. The acre of
land, of which two eighth parts are demanded, commonly called
the McGlathry acre, is a part of a one hundred acre lot of land,
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commonly called the Budge lot, on which James Budge formerly
lived, and occupied the same as a settler prior to January J, 1784.
The flats in question are claimed by both parties, as belonging to
and composing a part of the Budge lot; but whether they belong
to, and compose a part of the Jl1cGlathry acre, is one of the controverted points. The tenants claim to bold them as a part of the
acre in virtue of the deed from Budge to JUcGlatliry, bearing date
.11.pril 19th, 1798 : the description of the land conveyed by that
deed will be particularly examined in its proper place. The dcmandant contentls that the flats ,verc never conrnyed by that deed
to McGlathry, and of course that they were conveyed to Lapish,
French and Stetson, as the assignees of Budge, in virtue of the
deed to them from the committee of the Commonwealth, bearing
date March 2, 1802. Whatever estate or property passed by
Budge's deed to McGlathry, has, by regular conveyances, become
vested in the tenants. \\' e now proceed to the examination of the
titles relied on by the parties, and the statement of the principles
and facts, more particularly, on which they are allegccl to be legally
founded.
The resolve_of March 5, 1801, declares "That all the settlers
in the town of Bangor, or their legal representatives, who actually
settled before the first of January 1784, be entitled to a deed of
iheir respective lots of one hundred :::.cres each, by paying into the
~reasury of this Commonwealth, eight dollars and forty-five cents."
The resolve further provides that the committee for the sale of eastern lands should cause the several lots in the town of Bangor to'
be surveyed and run out by metes and bounds to each of the settlers in said town by some faithful surveyor. Those preliminary
measures were adopted in regard to the lot on which James Budge
had settled as before mentioned, and they are recognized in the
deed of March 2, 1802, to Lapish, French and Stetson. They
are the legal representatives of the said Budge, as to all the lot, excepting what he had before that time conveyed to McGlathry.
In the case of Knox 'Y al. v. Pickering, 7 Green[. IOG, we have
decided that the flats in front of, and adjoining to the settlers lots 111

JUNE TERM, ISSl.

89

Lapish v. Bangor Bank.

Bangor, belong to and compose a part of those lots respectively.
See also Bussey v. Luce, 2 Green[. 367.
·
In the view we have taken of this cause, we consider the Waldo
Patent, the Charter of the Massachusetts bay and the act incorporating the town of Bangor as unimportant. They can have no
influence on our decision. The same remark is also applicable as
to all those facts relating to the height of the tide, the width of the
flats, the quality of the water, the height of the bank and the nature of the fishery, which the tenants offered to prove and the dernandant admitted.
The above examination of the facts shows, that the principal
question in the cause is, whether, by the terms and description employed in the deed from Budge to Jl!JcGlathry, the flats were conveyed, or only the upland. The language of the deed is this:" a certain lot of land, lying and being in Bangor, on Condeskeig
point, so called, bounded and described as follows, to wit : beginning at a stake, on the \Vest bank of Penobscot river, near a thorn
bush, marked on four sides, running north eleven rods to a stake
and stones ; thence southerly to a stake and stones, a corner ;
thence south nine rods to a stake and stones on the same bank of
the same river; thence running on the western bank of said river
to high water mark, sixteen rods to the first mentioned bounds,
with all the privileges of water and landing to the same belonging."
The tenants have no claim to the flats in question, unless under the
colonial ordinance of 1641, and the principle of our common law
which was introduced by it : and to this ordinance and this principle his counsel has appealed, in his construction of the deed from
Budge to :JlicGlathry of the acre, in support of the title of the
tenants ; and has contended, that by the language of that deed the
flats in question passed. Every course and every monument mentioned in the foregoing description is on the upland or bank; and
from the language of the deed in describing the last course, it appe~rs that the stake begun at, was at high water mark. In Storer
v. Freeman, 6 Mass. 435, Parsons C. J. in delivering the opinion
of the comt says,-" The saa shore must be understood to be the
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margin of the sea, in irs usual and ordinary state. Thus when the
tide is out, low water mark is the margin of the sea, and when the
sea is foll, the margin is high water mark. The sea shore is, therefore, all the ground between ordinary high water mark and low water
mark." In that case the land conveyed was bounded by the shore,
and the court decided that the fla_ts did not pass by the deed. Now,
as high water mark is one side of the sea shore or fiats, and low
water mark is the other, and as a deed bounding land on one side
by the shore, does not convey the flats, it is perfectly clear that a
deed bounding a piece of land by high water mark, which is one
side of the shore, cannot be construed as conveying the flats. The
case of Storer v. Freeman is decisive of the question in the present case. If the intention had been to convey the flats, there was
no necessity for adding the words " with all the privileges of water
and landing to the same belonging." These privileges would have
passed without the special clause ; but upon the construction we
have given, tbe clause is important as granting an easement to McGlathry, though not extending the limits of the acre conveyed.
Hasty v. Johnson, 3 Greenl. 282. As to the construction of the
descriptive language relating to boundaries we also refer to Hatch
v. Dwight, 17 Jl;lass. 289, and Morrison v. Kean, 3 Greenl. 474.
In addition to these authorities there is the case of Dunlap cy al. v.
Stetson, 4 Mason, 349, in which Mr. Justice Story, with his accustomed learning and accuracy, has examined the language of the
deed now under our consideration and distinctly decided that upon
the settled principles of construction, the flats, now in controversy;
did not pass.
But it is, in the second place, contended that if the flats in front
of the acre did not pass by Budge's deed to McGlathry, still the
demandant i3 not entitled to recover ; for he must recover, if at all,
on the strength of his own title, and not on account of the weakness of the tenants, as the court recently decided in the case of
Knox cy al. v. Pickering; and it is urged that the deed of March
2, 1802, from the Commonwealth to Stetson, French and the demandant, did not include and convey the flats to them. [n de-
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fending against the demandant's title, the counsel ha11 contended
against the ordinance as having never been in force in this State,
nor applicable to it, or to such a river as the Penobscot at Bangor.
It is certainly as applicable in the construction of the demandant's
title as the tenant's. It is enough to say that this part of the defence is in every view of it wholly unsubstantial. If the descriptive language of this deed does not by law pass and convey the
flats, then there is no proof of the seisin o[ Lapish on which he
has counted, and the cause is with the tenant. This leads us to
the examin!ltion of the deed. It was made under the authority of
the resolve of.}l1.arch 5, 1801, directing the committee for the sale of
eastern lands to cause the several lots in Bangor to be surveyed
and run out by metes and bounds. This was done by Park Holland, and a return thereof was made by him to the committee, that
he had laid out by metes and bounds, conformably to the resolve,
to Lapish and others, assignees of James Budge, one hundred
acres, and in the return stated the boundaries. The object of the
resolve was to quiet the settlers in their respective lots and prescribe
the mode in w bich it should be done; and the object of the com-'
missioners, in the conveyance, w2.s to vest in Lapish and others all
Budge's equitable right, title and interest, as a settler on said lot;
the legal title being in the Commonwealth. As has been before
stated, this court have decided, that, according to the true construction of the resolve, each settler became entitled to the flats adjoining his upland; and that such flats belong to and compose a part
of bis Jut. According to the principles of the ordinance, flats pass
by a conYeyam:e of upland as appurtenant thereto, without being
included by the descriptive language of the instrument of conveyance; still, acco,ding to such descriptive language, the question is
to be decided whether, in a particular case, such flats do pass :
lience the numerous decisions, touching the constructiou of deeds of
land adjoinin-g tide waters, and rivers. The descriptive language
of the deed in question is a copy of the return, and is as follows;
"Beginning at a stump with stones about it, standing on the bank
of the river; being the southwest comer of lot number 12, and
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from thence north seven degrees west sixty rods to a pine stump
marked; thence north two hundred and, thirty one rods to a stake
marked ; thence west fifty seven rods to a fir tree marked ; thence
south about two hundred and twenty seven rods, to a stake standing
in the county road) one rod east of an oak stump in said road ;
thence west four rods to the stream; thence on said stream on the
bank thereof, and on the bank of the Penobscot river to the first
bounds, containing one hundred acres, agreeably to the certificate
of said Holland." As in the above description the words " stream"
and " Penobscot river" are used, it is evident that the Kenduskeag
stream is intended. The line from the abovementioned stump runs
to the stream or Kenduskeag river; and thence on (which must
mean by or adjoining) said stream and the bank thereof. Here the
words "stream" and " bank" seem to be used as synonimous
terms ; and there is the same reason for supposing that the word
" bank" was~ used in the same sense when connected with the \rnrds
" Penobscot river ;" that is, that in both instances the meaning was
to bound the land conveyed by the Kenduskeag stream and Penobscot river. This construction is supported by the circumstance that
no course is given in the deed from the place where the north-end
line of the lot strikes the stream, to the first mentioned bounds or
stump begun at; and the only natural inference is that the circuitous line of the stream and river was intended as the boundary,
thus constituting the grantees riparian proprietors, ent~tled by operation of the principle of the ordinance of 1641, to the adjacent
flats, as Budge was considered to have been equitably entitled in virtue of the resolve of 1801. Being thus bounded by the stream an<l
river, they own to the margin of both at all hours of the tide in its
ebbing and flowing ; or, in other words, as far as low water mark.
Thus we perceive the difference between the rights of these grantees under the deed in question, and those of .M.cGlatliry under his
deed of the acre ; for that acre was bounded expressly by high
water mark; by which the flats were necessarily excluded, as we
have already decided. In the abovementioned case of Dunlap ~al. v. Stetson, Mr. Justice Story, speaking of the commissioners'
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deed of 1802, says, " It is most manifest that the deed conveyed
to the grantees the whole lot, supposing them to be assignees of
Budge of the whole one hundred acres." He states, iu another
place, that the deed conveyed " all the right, title and interest of
the Commonwealth in and to the same lot;" and such right, title
and interest was that which was reserved and preserved for the settler on the lot, in and by the abovementioned resolve, including the
adjoining flats. It has been contended by the counsel in the defence, as before observed, that for several reasons the colonial ordinance of 1641 does not apply in the present case, either by enactment, construction or adoption. The history of it is given in
Storer v. Freeman, 6 Mass. 435, by Parsons C. J., and he observes,
"This ordinance was annulled with the charter, by the authority of
which it was made; but from that time to the present, an usage has
· prevailed, which has now the force of our common law." Ever
since that decision, as well as long before, the law on this point has
been considered as perfectly at rest ; ,md we do not feel ourselves
at liberty to discuss it as an open question. We deem the usage in
question or the principle of law above stated as applicable to the
flats demanded as 'in any other case, concerning this species of
property. The upland adjoins tide waters, and though at Bangor
the river is fresh water, that circumstance has not been considered
as changing the legal principle. The idea was not suggested in
Dunlap ~ al. v. Stetson, though the cause underwent a long and
learned examination. But it cannot be necessary for us to proceed
further, than merely to say that there is not a particle of proof on
which to ground the observation of the counsel that the dernandant
has been disseised by the tenants or any other persJns.
We are all of opinion that the defence does not rest on any legal
foundation.
Judgment on the Verdict.
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'WISWELL.

An entry under a deed not recorded, followed by continual visililc occupancy, is
only implied notice of a change of property ; but is not equivalent to the registry
ofthe deed.
Therefore where /1. conveyed to B. who entered into possession, but did not cause
his deed to be recorded; and being in possession conveyed to C, who recorded
his deed, but suffered the land to lie vacant ;-and afterwards S, fraudulently
induced B. to surrender his deed to /J., who gave a new deed of tho same land to
S, which was recorded ; nnd S, entered nnd occupied till his death ; and his administrator conveyed to TV, who had no knowledge eitlwr of the fraud of S, or
of the previous deed from .q. to B :-it was held, in an action by C. against W,
that the possession of B. was ncthing more than implied notice of hi~ title; and
that W, having no kuowJ,,dge of it, was entitled to hold the land against C.
The denmndant in a real ection, having produced an office-copy of his title-deed,
and proved that the original once existed, and was genuine, and that the subscribing witnesses were out oft.he jurisdiction; and having made affidavit of the
loss of the original; was permitted to read the copy in cYideilce.

Tms was a writ of ent;·y in the per, for possession of certain
lands in Brewer, in which the demandant counted on his own seisin,
and a· d:sseisin by one Samuel Stone, whose administrator conveyed
to the tenant. It was tried before Parris J. upon the general
issue.
At the trial, the demandunt offered an office copy of a deed from
one John Curry, dated Oct. 16, ISIS, and recorded Sept. I, 1814,
conveying to him the demanded premises, with warranty ; to the
admission of which the tenant objected. The demandant then
proved by the Register of deeds that when he made the record, he
must have had before him what appeared to be the original deed,
or he should not have recorded it as such. He also proved that
the persons named as subscribing witnesses, resided in Brewer,
where he also resided, aucl neal' his dwelling, in October 1813 ;
and that they had since removed to"the State of New York, or to
parts unknown. He further proved by two witnesses that within
twelve, or at most eighteen months after the date of the deed, they
s:iw and examined what they believed to be the original ; that one
of them knew Curry's handwriting, and had no doubt of the gen-
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uineness of his signature to the deed, which conveyed the same
land described in the copy ; that the witness went on the land in
company with the demandant, with a view to buying it, and therefore examined the deed more particularly ; but neither of them
recollected the names of the witnesses to the deed. The demandant also made affidavit that after diligent search, he could not find
the deed, and believed it to be lost, having never seen it since he
left it in the registry to be recorded. Hereupon the Judge admitted the copy to be read to the jury.
The tenant then produced an office copy of a deed dated July 4,
1811, acknowledged June 26, 1815, and recorded June 30, 1815,
by which Francis Carr conveyed the same premises to Samuel
Stone in fee with general warranty ; and a deed from John Wilkins,
administrator on Stone's estate, dated May 8, 1827, conveying the
same to the tenant. And it was admitted that Wilkins was duly
licensed to convey, and had observed the directions of law therein ;
and that Stone had entered into the exclusive possession of the
premises under his deed, in 1815, and so continued till 1825, when
he died.
The demandant then offered testimony to prove that previous to
the execution of the deed from Carr to Stone, and previous to Oct.
16, 1813, the demanded premises had been conveyed by Carr to
Curry, by deed duly executed, but not recorded ;-that Curry
entered under his deed, and was in possession at the time of his
conveyance to the demandant ;-that Stone, with full knowledge of
these conveyances, and for the purpose of overreaching the demandant's title, procured the deed from Carr to Curry, to be surrendered to Carr, and a new deed to be executed from Carr to
Stone ; which, though dated July 4, 1811, was proved to have
been executed June 26, 1815.
For the purpose of proving some of these facts, the demandant
offered evidence of the declarations of Stone, in his transactions
with Carr and Curry relative to the demanded premises, and the
title thereto ; to the admission of which the tenant objected ; but
the objection was overruled: The Judge instructed the jury that
if they should find that Stone knew of the conveyance from Carr
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to Curry, of the possession of the latter under his deed, and of his
conveyance to the demandant, previous to the execution of the
deed to Stone ; and that with knowledge of these facts Stone procured the deed from Carr to Curry to be given up, and tbe deed
from Carr to himself to be executed, for the purpose of overreaching and defeating the title of the demandant; then their verdict
ought to be for the demand ant. But if they should not be satisfied
of them facts, they ought to find for the tenant. And they found
for the demandant.
It was contended on the part of the tenant, that as there was no
evidence that he had any knowledge of the conduct of Stone, nor
of any defect in his title, he ought not to be affected by any proof
of fraud in Stone. But the Judge, for the purpose of bringing this
question before the whole Court, ruled otherwise. And the verdict
was taken subject to their opinion upon the correctness of his ruling
and instructions.

Sprague and Godfrey, for the tenant, contended strongly against
the arlmissibility of the copy of the deed ; insisting that here was
no sufficient proof of the existence of the original, much le&s that the
paper offered was a true copy of it. And they argued that sufficient diligence had not been shown to procure the testimony of the
subscribing witnesses. 1 Stark. Ev. 327, 330, 337; Bull. N.
P. 256 ; l(imball v. :Morrell, 4. Greenl. 368. To the other point
they cited Connecticut v. Bradish, 14 Mass. 296; Trull v. Bigelow, 16 Mass. 406.
W. D. Williamson, for the demandant, argued that by the deed
of Carr to Curry the grantor parted with his seisin, and had nothing to convey to Stone, who therefore derived no title by the fraud
he practised, and of course could convey none to the tenant.
MELLEN

C. J. delivered the opinion of the Court.

We are all satisfied that the preliminary proof introduce cl by the
demandant, respecting the existence and loss of the origin al deed
from John Curry to him, was sufficient to authorise the admission
of the copy, as decided by the Judge who presided at the trial.
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The remainillg question as to the effect of the deed from the administrator of Stone to _the tenant, viewed in connexion with some
peculiar circumstances, has occasioned some hesitation ; but upcn
a careful examination of facts and principles, we are all fully agreed
in the opinion to be delivered.
The first section of cli. 36 of the revisect statutes, contains this
clause: " And no Lnrgain, sale, mortgage or 6tlier -conveyance, in
fee simple, fee-tail or for term of life, Oi' any lease for more than
seven years from the making thereof, of any lands, tenements or
hereditaments within this State, shall be good and effectual to hold
such lands, tenements, or hereditaments, against any other person
or persons, but the grantor or grantors and theil' heirs only ; unless
such deed or deeds thereof be acknowledged and recorued in manner aforesaid"-that is-recorded at foll length in the registry of
deeds in the county where such real estate may be situate. The
foregoing is a copy of a provision in the act of 1783, on the same
subject, now in force in the Commonwealth of Massachusetts.
The- provincial statute of the 9th of William 3d. ch. 7, cont2.ins a
similar provision, with some little variation in its phraseology, but
not in principle.
The registry of a deed is the only statute mode of giving notice
of the change of property by means of the c0nveyance : an<l it is
also the only statute mode of giving effect and operation to it, as to
any person or persons, except against the grantor and his heirs.
The reason why the grantor was excepted, undoubtedly must have
been, that he necessarily must have had knowledge of the existence and natnre of the conveyance from the very fact of his having
made it ; and his heirs were excepted, because, as claiming under
him, they are hour.id by his acts and his knowledge. This exception shows what was the general object in the view of successive
legislatures, in requiring the registry of deeds in the manner before
mentioned. It was to give public notice that the grantor had conveyed to the grantee the estate described in the deed of conveyance,
so as to secure after pmchasers of the same property from the same
grantor or his heirs, from being deceived and defrauded. But still
it 11:1.s for a long series of years been the uniform construction of the
13

statute, and the settled law of the land, that if Il. purchases a p:ccc
of land of A. but neglects to place his deed on recorrl, and C,
knowing of the purchase of B, procures a deed of the same land
from A, and causes it to be registered ; still he shall not hold the
land against B, for C's purchase was a fraud on B. This principle
and this construction of the statute do not, in any degree militate
against its design :::nd spirit. On this paint there is no difference of
opinion in the community. But if C. had no knowledge of B's
purchase, he, by causing his deed to be registered, would hold the
land against B, by the express language of the statute. So if C,
the fraudulent purchaser from A, sells the land to D, for a valuable
consideration, he not having any knowledge of the existence of the
unrecorded deed from A, to B, D shall bold the land, though C,
his grantor, could not. In the case stated, D perfects his title by
the record of his deed ; and B, not having placed his deed on
record, cannot, by the express terms of the statute, in such case,
hold against any one but his grantor and his heirs; nor, by the established construction of it, against any one else but him who had
notice of his purchase from A.
Though a deed is not recorded, still other persons besides the
grantor and grantee, may have notice of its existence and its contents. This knowledge may be either express or implied. He
who relies upon proving express knowledge of the fact, must prove
it by clear and unequivocal evidence, and not by floating rumors or
loose conversation
And implied notice must be proved by those
circumstances from which the inference of knowledge may be clearly made, and at least appear natural and necessary. The learned
Judge Trou·bridge, 3 Mass. 575, lays down the principle that an
entry under a deed " being followed by a visible improvement of
the land and taking of the profits thereof is such an evidence of a:i
alteration of the property as will amount to implied notice." This
is true, but in many cases there may be no evidence that the entry
was made under a deed ; though the improvement and possession
may be distinct and exclusive. A pe:·son may be in possession
under a lease ; or the fee may be conveyed by the lessor to the
lessee in possession, and thus no change of possession follows. In
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such circumstances, a continuance of tbe open possession would
seem to give little or no notice to strangers of the existence of the
conveyance : at least the facts could only furnish evidence from
which a jury might m· might not infer notice, accurd.ing to the particular nature of those facts.
An entry and open and exclusive possession a;icl perception of
profits unde1· an unregistered deed, has often been considered and
pronounced as equivalent to the registry of the deed. This cannot
he correct ; the language is too strong, and is, on that very account,
deceptive. In the above cited passage from the reading of Judge
Trowbridge, such improvement and perception of profits is only
pronounced to be implied notice ; and it never amounts to any thing
beyond that. Ifit were equivalent to the registry of a deed, then it
would follow, as a legal consequence, that a fraudulent purchaser,
,vith notice of a prior unregistered deed, and his innocent grantee
without such notice, who had paid a full consideration and placed
bis deed on recor<l, would both stan<l on the same ground, andneither of them could hold the land against tbe first purchaser, who
ente:·ecl under his deed and openly possessed ancl received tbe
profits without recording it. But such a consequence is utterly inadmissible; for it is unquestioned law, that in such case the innocent purchaser could hold the title against every one, as has been
hcforc stated in this opinion. Suell entry, exclusive possession and
taking of the profits, we repeat, is only implie<l notice of a change
of property and transfer of it from the former owner to the person
openly possessing it ; from which notice, fraud in a second pwchaser is prcsnme<l, and by which it may be prnved against him, so
as to defo;1t the title of bim who has hee11 guilty of it ; but beyond
this, ueitlier the words, nor the long established construction of the
statute have ever been extended. An unrecorded deed is good
against a second purck1set· with notice of it, tho11gh his deed is rccord·ed ; because, in consistency with the soundest principles of
morality, the negligence of tbe first purch«ser in omitting tbe registry of his deed, may and ought to be overlooked, ratbet· than that
the fraud of the second purchaser should prove successful. And an
innocent gr!'lntee of a framlulent put'ehascr ~hail hold agiin,t the first
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purchaser; for though neither of them has been guilty of any immoral conduct, yet one of them must suffer a loss; and it is more
proper and just that he who has been regardless of his own interest,
so far as not to place his deed on record, should sustain the loss,
than the imwcent purchaser who has not been thus negligent. In
such a case justice requires the application of this principle of the
common law ; though, without its application, tbe provision of the
statute itself is a sufficient protection of his tide. It is believed
that the foregoing principles and reasoning aro sustained by the following authorities. Judge Trowbridge's Reading, 3 Mass. 573 ;
Marshall v. Fisk, 6 .Mass. 24; Davis v. Blunt, lb. 68; Farnsworth v. Child, 4 Mass. 637 ; Prescott i•. Heard, IO Jl1.ass. 60 ;
Norcross v. Widgery, 2 :Mass. 506 ; Connecticut v. Braddish, 14
Mass. 296 ; Bigelow v. Trull, 16 Jliass. 406 ; Priest v. Rice, 1
Pick. 164; ~1cMechan v. Griffith, 3 Pick. 149 ; Cushman v.
Hurd, 4 Pick. 253; Jackson v. Burgot, 10 Johns. 457; Jackson
v. Given, 8 Johns. 107.
We will now attend to some of !he facts, having an important influence in the decision. Tlie deed from Carr to Curry was never
registered ; and though Curry went into possession under it and
was in possession at the t:me of his conveyance to the demandant
in Octuber 1813, yet it does not appear that any one occupied the
land from that time, until Stone entered under his deed in 1815;
and it was admitted .at the argument, that during that interval, the
land was wholly unoccupied and unprotected ; though the demandant's deed from Curry was recorded in September 1814. It does
not appear, nor is it pretended, that the tenant at the time of his
purchase from the adminis 1rator, had any knowledge of the conduct
of Stone in procuri:1g his deed from Carr or the defect iu Stone's
title, or of tlie deed to, or possession of the land by Curry while he
was the owner of it. Upon these facts the Judge instructed the
jury that if they believed that Stone had knowledge of the alwve
mentioned particulars, when he obtained his deed from Carr, the
demandant was entitled to a verdict. By this instruction, a seienter
on the part of the tenant, was deemed of no importance. But, for
the reasons and on the principles ahove stated, inasmuch as the

JUNE TERM, 1831.

101

Barker & al. v. Roberts.

tenant was a fair purchaser for a valuable consideration, wholly innocent and unaffected by notice of the fraudulent proceedings and
defective title of Stone, he is entitled to hold the land against the
demand ant, though Stone himself could not have held it. We are
all of opinion that the instructions of the Judge cannot be sanctioned.
Verdict set aside and new trial granted.

BARKER

&

AL.

vs.

ROBERTS.

Where .'l. agreed to take the logs of B. at a certain place, and at an agreed method of computing the quantity ,-to saw them into boards, and transporl and deliver the boards to B.-and the latter agreed to sell the boards, free of charge
for commissions, and to allow .fl. all they should sell for, beyond a stipulated
price per thousand,-the property to be and remain all this time at the risk of
.fl. :-it was held that this was not a sale of the logs to .fl., but was merely a
locatio operis facicndi.

Tms was an action of assumpsit, brought to recover the proceeds
of certain logs which the plaintiffs alleged to be their own property, and which the defendant had converted into boards and sold for
cash; he claiming them as his own, by purchase from Cowan <y
Oaks.
It appeared at the trial before TfTeston J. that the plaintiffs, being
the original owners of the logs, entered into a written agreement
with Cowan <y Oaks, of the following tenor :-" :Memorandum,"
&c. "That the said Cowan iy Oaks on their part agree to take,
at the Sunkhaze boom, a certain lot of logs, at the scale known by
the name of the Babcock logs, and scaled by Daniel Davis, to saw
and run to Bangor all the boards said logs make, free of any expense to the other party, as soon ai1d as fast :1s one s~w c:m saw
them; and Barker 4'- Crosby agree to dispose of said boards free
of any commission, either to sell or ship to Boston, as they the said
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Barker .y Crosby may see fit; and allow to the said Cowan ~Oaks all they shall nett over seven dollars per thousand. It is understood that the said Cowan .y Oaks risk the logs after they arc
scaled, and risk the boards after the logs are sawed, until they are
marketed." Cowan .y Oaks, instead of sawing the logs, sold them
to the defendant; who contended that the contract imported a sale
of the logs to his vendors, and not a bailment for manufacture. But
the Judge, for the purpose of settling other facts, overruled this
position, and reserved it for the consideration of the whole court,
a verdict being returned for the plaintiffs.

Sprague and Kent argued for the defendant, that the contract
was '-sufficient proof of a sale of the logs, as it contained all the
elements of a sale. Here was a fixed price, which is always received as evidence of an intent to sell ;-:Marsh v. Wickham; 14
Johns. 168 ;-and the goods were ever afterwards at the risk of the
vendee ;-who agreed "to take" the logs ; which, in connection
with a price named, means "to buy;" 2 Kent's Corn. 367 ; Bu/furn v .•Merry, 3 Mass. 478; Hussey v. Thornton, 4 ~lass. 405;
6 Jllass. 422. But if, as between the original parties, the plaintiffs
might claim the lumber; yet the term:- of the contract are such as
to authorise Cowan .y Oaks to convey a good title to a stranger .

.tl.llen and StarrPtt, for the plaintiff, cited Babcock v. Gill, IO
Johns. 287; Seymour v. Brown, 19 Johns. 44; 3 Vane's Jl.br.
190; Collins v. Forbes, 3 D. iy E. 316; Barrett v. Pritchard, 2
Pick. 512; Patten v. Clark, 5 Pick. 5; 7 Johns. 257; 8 Johns.
445.

W ESTOK J. delivered the opinion of the Court, at the ensuing
June term in Washington.
The contract between the plaintiffs and Gowan

'Y

Oaks, though

sufficiently definite, if each had fu]filed the stipulations by them respectively entered into, is somewhat obscure as to the question now
raised by a third person, there having been a breach of the contract
on the part of Cowan

'Y

Oaks, viz. whether there was a sale to

them by the plaintiffs of the logs, from which the boards in contro-
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versy were made; but upon consideration, we arc all of opinion
that there was no sale. In common parlance, to take at a settled and agreed price, is a sale. But it is a term which applies at
least as appropriately and as aptly to bailments. The agisting farmer takes cattle, to depasture. The tailor, cloth, to make into garments, and various artists and manufacturers, raw materials to manufacture for the owners. And we are satisfied the contract between
the plaintiffs and Cowan iy- Oaks, was of this description.
The price to be paid for the logs, is not stated in that part of
the written instrument, where it is said that Cowan iy- Oaks are to
take them, and if it had been a sale, it would naturally and properly have been stipulated for in this connection. It is no where stated
what the price of the logs was to be, but it is matter of deduction
from the contract, that they were considered by the parties, as of
the value of seven dollars, for so many as would make a thousand
feet of boards. The object of the parties manifestly was, that
Cowan iy- Oaks should receive the logs at Sunkhaze, that they
should saw them into boards, that they should run the boards to

Bangor, and there deliver them to the plaintiffs. Their compensation was to depend upon the marketable value of the boards at
Bangor, or upon what they might produce upon a shipment to Boston. ·whatever sum, beyond seven dollars, might be obtained for
the boards, was to be paid to them by the plaintiffs. In this arrangement, the logs were doubtless considered worth seven dollars
a thousand, and the increased value, arising from the services of
Cowan &- Oaks, was regarded as rightfully belonging to them.
It is not stated that the plaintiffs were to retain the seven dollars as
the price of the logs. There was no occasion for such a provision,
if no sale was made, but the affirmative stipulation was, that the
plaintiffs should pay to Cowan iy- Oaks a sum of money, to be ascertained upon certain principles prescribed.
In the survey of logs, their quantity is not ascertained by the exact number of feet of boards they may make, when manufactured,
but by the judgment of appraisers, or by a scale, which in some
places is of such general and uniform application, as to be consid-
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ered adopted in all contrac(s in relation to logs, when no 01her mode
of ad measurement •is agreed upon. In this case, the logs were to
be scaled by Daniel Davis, and this was necessary, not to determine
what Cowan 'Y Oaks should pay, for they engaged to pay nothing,
but how much they should receive upon a final sale of the lumber.
l\Iuch stress has been laid upon the express stipulation, that the logs
and the boards shoulrl be at the risk of Cowan 4,· Oaks, and this
it is urged is an essential and decisive criterion of the right of property. And doubtless it is, where the risk is a deduction of law, for
it is then, except in the case of common carriers, and perhaps in a
few other special cases, an effect and consequence of the right of
property. The former results from the latter. But it is otherwise,
where the risk arises from the express agreement of the parties. It
is expressed, because it would not be implied. Nothing is more
common than for one to take the risk of another's property.
With certain qualificationf, the law imposes it upon common carriers. vV!wt led to this provision, in the contract under consideration,
does not appear, but it does not afford evidence of a change or transfer of the logs from the plaintiffs. It was matter of convention, as was
the engagement on the part of the plaintiffs, that they would charge
no commissions for their services.
And this last stipulation is
urged as an evidence of the transfer of the logs ; because it is
insisted that there could be no pretence that the plaintiffs would
be entitled to a commission for the sale of their own property,
but had it not been for this provision, it might have been claimed by them as a fair deduction from what Cowan 'Y Oaks were
to receive ; as it was a service of which they were to have at
least part of the benefit.
liussey ly al. v. Thornton <y al. was a case of conditional
sale ; the question raised here is, whether there was any sale
whatever.
Judgment on the Verd-ict.
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Tm:

STATES oF M_,1NE A~o MASSACHUSETTS
STER

vs.

WEB-

& AL,

In actions broug·ht jointly by the States of Maine and Massachusetts for injuries
to their common lands in Maine, no judgment can he rendered for costs, in fa.
vor of the defendant.

THE two States of Maine and Massachusetts having brought a
joint action of trespass quare clauswn fregit, for cutting timber on
their common lands, in which a verdict was returned for the defendants; the latter moved for judgment for their costs.

Sprague, for the defendants, supported the motion on the ground
that a judgment for costs resulted from the general provisions of Stat.
1821, ch. 59, sec. 17, giving costs in all cases to the party prevailing. The legislature having made no exception, none ought to be
made. The difficulty of fram;ng a writ of execution to collect
them, is no valid objection to the judgment itself. If the defendants cannot collect theit· costs of l\Iaine, this is no good reason why
Massachusetts should not pny them. .l''1ills v. Durgee, 7 Cranch.
481; United States v. La Vengeance, 3 Dall. 297; The ./lntelope, 12 TViwat. 546; Sargeant's Const, law, 88; Cohens v. Virginia, G TV!teat. 26:l; Stat. 1821, ch. 5S, sec. 1, 4.

The /ltfrJrney General, for the plaintiffs, cited 6 Dane's ./lbr.
582, sec. 7; Rex v. Plunkett, 3 Burr. 1329; United States v.
Hooe, 3 Cranch. 73; 1 Cranch. 259; 3 Dall. 301 ; 1 Com. Dig.
316; l C!tittj's Crim. law, 283.
::'IIELLEN

C. J. delivered the opinion of the Court, at the ensu-

ing June term in Washington.
This is an action of trespass quare clausum fregit and a verdict
having been rcturnECl in favor of the defendants they move fol' judgment for their costs.

The motion is a novel one; and if we should

grant it, we could not, by any of our process, carry it into execution, and give to the defendants the fruits of the judgment. They
14
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could be obtained only on petition to tho legislatures of the respective States; and that can be done as well without as with such a
judgment. The counsel has cited some expressions of the Supreme Court of the United States, that perhaps a judgment for
costs might be entered against tl10 United States ; but it does not
appear ever to have been done. It is said that though a State is
not sueable, yet if such State sues an individual in a civil action,
they then both stand on the same level, and judgment for costs
ought to be entered against c;uch State. Justice seems to require that
the State in such a case should pay costs ; but we are not aware
that we can rightfully enter the judgment moyed for. In the case
of inquests of office, which are usually prosecuted for the benefit
of individuals, there is a special statute provision for the payment
of costs from the State Treasury; and this seems to be a legislative declaration that without such a provision, costs could not be
demanded. It may be a very prop3r subject for the consideration
of the legislature ; and it is for them to adopt such measures as
they may deem consistent with justice and sound policy .

•Motion denied.

W1LLIAM5

&

.AL,

vs.

VEAZIE,

In an action of the case for digging a trench and diverting water from the plaintiff's mill, full costs are to be taxed for the plaintiff prevailing, though the damages awarded to him are less than twenty dollars.

Tms was an action of the case, for digg:ng a trench on the defendant's land, and thereby diverting the water from the plaintiff's
mill, and throwing off waste slabs, and otherwise injuring and impeding the operations of the mill. Judgment having been rendered for the plaintiffs for less than twt1nty dollars damages, .fl.llen anrl
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Starrett moved for full costs, and cited Stat. 1821, cli. 59, sec. 30;
Bickford v .. Page, 2 Jl,Jass. 462; Crocker v. Black, 16 Mass.
448 ; Bean v . .lrlayo, G Green!. 94.
Sprague and Kent, for the defendant, resisted the motion ; contending that the title to real estate was not necessarily and directly
involved in the suit, and that it thernfore was not within tbe exception in the statute. The plaintiffs might have had a right to the
water, without any title to the soil.
Trrn Cou1tT, however, considered the case as nearly similar in
principle to that of Crocker v. Black, cited for the plaintiffs; and
observed that here the plaintiffs must necessarily h:w~ shown a title
to the real estate, as the foundation of their right to recover. And

they granted the motiou.

BROWN

vs.

G1u10RE.

In order to constilutc n good tender, it is essential that tlie offer be unconditional:
and that the money or other Lliing to be paid ba actually produced ; unless the
creditor dispense with ils production, either by express declaration, or other
equivn,1en t act.
Thus where one /!a,·c his pcomissory note for sixty dollars, payable in neat stock
at ci cerUtin d:iy :uid pbe<>; and rncefo1g the creditor on the day of payment at
an0thcr place, told him tl1~t the stoek vvas ready for hhn on a neighboring farrn,
provided he wonld take forty eigl,t dollars worth in foll for the note, denyinff
that any more w~s due; v.,Jiich the creditor refused, cisking" why he did no~
bring on the cattle if he hau any'' ;-it was held that this was not a good
tender.

T11E facts in this case, which came up by exceptions from the
Court below, are sui1iciently apparent in the following opinion of
this Court.
Rogers, for the defendant, contended, first, tbat here was a good
tender, the actual production of cumbrous articles not being iSSen~
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tial in such cases. The property in such gooJs passes by any constructive delivery, ~s in the case of goods sold by sample, or by
marks and numbers in a warehouse. And in the present case, as
the title of the plaintiff would have been complete by his assent to
the tender, without any further act done by the defendant, the
tender was sufficient. Barrett v. Goddard, 3 .it1ason, I 07 ;
Bholen v. Cleaveland, 5 .Jl1ass. 174.-Secondly, that il the tendee
was defective in form, this was cmcd by the language and conduct of the plaintiff, who refused to accept the cattle, if produced.
Black v. Smith, Peake's Ca. 88; Cole v. Blake, ib. 179; Coit
v. Houston, 3 Johns. Ca. 243 ; Wright v. Reed, 3 D. o/ E. 554 ;
3 Stark. Ev. 1391 ; Lincoln o/' Kennebec Bank v. Hammatt, 9
.M.ass. 159 ; Slingerland v. .Morse, 8 Johns. 370 ; Frasher ·v.

Cushman, 12 .M.ass. 277; Barstow v. Gray, 4 Green/. 409 ;
Nourse v. Snow, G Grc:nl. 208 ; Fleming v. Gilliert, 3 Julms.
531.
.M.cGaw 4,· Ilatc!t, for tLe plaintiff; cited Thomas v. Ei:ans, IO
East. 101 ; 3 Stark. Ev. 1393; Thayer i:. Brackett, 12 .~lass.
450; Breed v. Hurd, 6 Piclc. 356; 5 Bae. Jl.br. 9 ; Tender D.
5 Dane's Jl.br. ch. 170, art. 2; Luce v. Robbins, 4 J11ass. 474;
Barrett v. Goddard, 3 .Jl1ason, ](J7; 8Jolrns. 474; 5 East.198;
Jl.ldrich v. Jl.lbee, I Green!. 120; Brady v. Jones, 16, Sarg. o/
Lowb. 272 ; Simmons v. Wilmot, 3 Esp. 91.
WESTON J. delivered the opinion of the Court at the ensuing
June term in Washington.

This was an action of assumpsit on a promissory note for sixty
dollars, in neat stock, at the market price, to be delivered at the
six mile falls in Bangor, in nine months from date. The defendant pleaded, as to twelve dollars, non assumpsit, and a tender as to
the residue. As to the twelve dollars, the jury found for the defendant, and as to the tender, for the plaintiff; and the question
presented is, the sufficiency of the tender, attempted to be proved.
On the day of payment, the defendant had, at the farm of one Kendric, about a mile beyond the six mile falls, a yoke of oxen, which
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he had conveyed to the defe:idant, to secure a <lebt he owed
him, which in the opinion of Kendric, who testified as a witne~s for
the defendant, was worth about fifty dollai-s. The witness had
other stock on his farm, and agreed with the defendant to let him
have enough to pay the note, if the oxen should be appraised at a
less sum. On the clay of payment, the defendant and the witness
went to the six mile falls, wl1ere they found the plaintiff, who was
informed that the defendant had come for the purpose of making a
tender of neat stock in payment of the note. The defendant then
offered to pay neat stock to the amount of forty-eight dollars, on
the note, but the plaintiff refused to receive the stock, unless the
defendant would pay the whole sixty dollars. There was no stock
present, r:or any objection made by the plaintiff, on account of its
non production. The defendant offered to bring the stock, if the
plaintiff would receive forty-eight dollars, but he refused to receive
any thing short of the face of the note. After considerable conversation, in which the witness endeavored to effect a settlement,
the plaintiff said to the defendant, " if you have got r.ny cattle, why
dont you bring them on ?" to which the defendant replied, if you
will take forty-eight dollars in full for the note, I will bring the
stock fonnrd, but the plaintiff said I will take nothing lern than the
whole note. The stock was not l.Jrought, or any offer of it actually
made, other than what has been before stat0d.
At the trial, the jury were satisfied that twelve dollars of the note
had been paid. ·when, does not appear. For any thing which
the case finds, this payment might have been made after the conversation before recited, in wbich case the tender would be clearly
bad. But we do not place the decision of the cause upon this
ground. There are two other objections to the tender set up,
either of which is fatal. In the first place, the actual production
and offer of the money or other thing to be paid is essential, unless
the creditor dispense with it, either by an express declaration, or
other equivalent act. Tlllls where the debtor on leaving home left
£ I 0. with his clerk for the plaintiff, and the plaintiff was informed
of this when he called, and demanded a larger sum, and he would
not receive any thing less than his whole demand, and the clerk
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did not offer the £10, it wrrs held to be no tender. Thomas v.
Evans, 10 East. IOI ; Dickinson v. Sltea, 4 Esp. 68, was a case
equally strong, and to the same efl:'ect. Now in this case the plaintiff was so far from expressly excusing the defendant from making
an offer of the stock, that he told him, if he had any cattle, to bring
them on.

Secondly, a tender in order to be availing, must be un-

conditional. Thus if the party demand a receipt i,1 full, or that the
money or other thing tendered, shall be received in full discharge
of the plaintiff's balance or claim, the tender is not good. 3 Stark.
Ev. 1393, and the cases there cited. In this case, the face of the
note was more, and the plaintiff claimed more, and whether more
might eventually appear to be due or not, the plaintiff h.:d a right to
have the tender so made, that he might receive it, without prejudice
to his further claim. Here the defendant's offer to bring the stock
forward was clogged with the condition, that the plaintiff should receive forty-eight dollars in full for the note.
·

Titc e:rceptions are overruled, and t!tejudginent affirmed,

BENS0.'1

vs. TnE

lNHABITA.'ITS OF CARMEL.

Where it wets the um1ge of a town to liqui<lato its <le,bts uy an or<ler <lro. wn Ly the
:.,clectinen on its treasurer, in fU.vor of each cn,ditor; and such an order wn~
t,rawu and tendered to a creditor of the town, who well knew the usngc at the
time of coutracting, but who refused to receive the order because it di<l not cov{:r certain <lispr1tcd ite111s of hi8 account ;-it was held, thnt th~s ,\T;-w not a sufiic~ent tender to bar the creditor frorn pursuing his rerncdy en the orig-inG-1 <leman<l.

Tms was an action of assumpsit upon implied promises to pay
the amount of the plaintiff's ~ccount annexed to bis writ. While

the action was pending in the comt belov,, the parties agreed to a
statement of facts, therein admitting that the principal itEm of
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$25,48 for the support of a town pauper was justly due to the
plaintiff; aml that the other items were not legally chargeable to
the defendants. It was further agreed, that it was a general usage
and custorri with this and other tJwns, in transacting their business,
to liquidate thei·r debts by an order drawn by their selectmen, on
the treasurer, in favor of each creditor ;-that the plaintiff knew of
this custom and usagp, at the time the pauper was place<l with him
at board ;-that he presented his account to the s':'lectmen, who
drew their order on the treasurer for the amount of the board, he
then having sufficient funds in his hands; but the plaintiff refused
to receive it because it did not include all the items of his account.
The order was not negotiable.

Upon these facts the plaintiff's right

to recover in this action was submitted to the decision of the Court.
The question was briefly spoken to by Jewett, for the plaintiff,
and Kent and Rogers for the defendants ; and the opinion of the
Court was delivered at the ensuing June term in Washington, by
MELLEN'

C. J.

In this action the plaintiff declares on an ac-

count annexed to the writ, containing several charges, on which he
claimed a rigLt to recover; but afterwards, when the agreed statement of facts was signed, the plaintiff acknowledged that none of
the charges could be sustained, but the first for $25,48 ; and the
correctness of this was then admitted by the defendants ; and as
to this sum the only question is whether the proceedings, stated by
the parties respecting the drawing and offer of the· order to the
plaintiff, and his refus8l to receive it, taken in connexion with the
knowledge of the plaintiff as to the usual mode of transacting such
business, by the selectmen and treasurer of the town, with the
creditors of the town, is equivalent to a tender of tbe money for
which the order was drawn.

No case has been cited which in all

respect,,; resembles this. In the case of Varner v. JVobleborougli,
2 Greenl. 121, the plaintiff had accepted the town order in payment; and the court decided, that according to the well known
usage, it was his duty to present it for payment to the treasurer,
before he could sustain an action upon the order; but in the pres-
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ent case the order was not accepted by the plaintiff, he at that time
claiming that a larger sum was due than the amount of the order
which he refused to receive ; and such a claim was the reason of
his refusal. We apprehend that the knowledge of the usage in
such cases does not lay a creditor under any obligation to a compliance with it, except in those cases where he voluntarily receives
an order for an undisputed amount. Jn such a case be must present it to the treasure,, and not sue the town upon it before so dorng.

But when be refuses the order, he thereby puts the town on

its guard, and those who have the manage~ent of its prudential
concerns, may then protect themselves from damages occasioned
by a suit, by a legal tender of the amount due. In Varner v. Nobleborovgh, the order was negotiaLle, and, like a negotiable promissory note, amounted to payment of the account, and an extinguishment of the implied promise; and the order not having been
presented, the plaintiff failed in bis suit. But in the action of
Slemmons v. rVestbrook, cited and commented upon in Varner v.

Nobleborough, the order was not a negotiable one, and it is understood that the Court permitted the plaintiff to recover on the account annexed to his writ, that is, upon the unextinguished implied
promise. In tbe case before us, the order is not negotiable and
the action is founded on the implied promise, and this seems governed by the same principles which dictated that decision. The
defendants should have tendered as much as they confessed to be
<lue, and not have relied on the offer of an order for that amount
only, while a contested claim for a larger sum was insisted on by
the plaintiff at the time. The effect of the proceedings adopted
should be considered according to the then existing facts, and not
the facts subsequently ascertained. The defendants must be defaulted.
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BuTMAN's case.
Where one statute creates an offence and infli~ts the penalty, and a subsequent
statute imposes another and further penalty ; an indictment for the offence may
w<'ll conclude contraformam statuti.
An indictment was for selling" wine, beer, ale, cider, brandy arni rum, and other
strong liquors" by retail, di'versis dicbus frorn a certain day to another day expressed, without license ; and the defendant was found guilty of the whole matter ; whereas the selling of beer, ale and cider by retail, during a portion of the
time alleged, was not unlawful ; yet the conviction was held well.
THE defendant in this case was indicted for that on the first day
of July 1830, and on divers days and times between that day and
the time of finding the indictment, which was at the October term
following, he presumed to be a common seller of wine, beer, ale,
cider, brandy and rum, and other strong liquors, by retail, without
being duly licensed, &c. contrary to the form of the statute in such
case made and provided ;-and being found guilty upon the whole
indictment, he moved in arrest of judgment, because by the latest
statute on this subject, the selling of beer, ale and cider was not
unlawful after the day next preceding the second Monday in September of the same year ;-because it did not appear with sufficient
certainty that any offence had been committed ;-and because the
offence was not laid against the form of the statutes, there being two
relating to the matter.
Gilman and Greenleaf, in support of the motion, cited Stat. 1821,
ch. 133, sec. 1 ; Stat. 1824, ch. 278, sec. 2; Stat. 1830, ch. 482,
sec. 4; 4 Com. Dig. 384, Indictment G. 6; 2 Hawk. P. C. 252;
3 Bae . .11.br. 114, Indictment H. 5.
The .11.ttorney General and Godfrey, for the State, cited 1 Chitty's Crim. law, 239; Broughton v. Moor, Cro. Jae. 142; Dingley v. Moor, Cro. El. 750.
The opinion of the Court was read at the ensuing October term,
as drawn up by
MELLEN C. J.
This indictment is founded on the first section
of ch. 123 of the revised statutes, am! the offence is described in the
15
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words of the statute. The penalty or forfeiture for the commission
of the offence is the sum of fifty dollars. An act, additional to the
former, was passed Feb 25, 1824, making some forther regulations
on the subject, in the first, second and third sections, not having any
particular bearing on this case; and in the fourth section it is enact··
ed " that if any retailer, innholder or common victµaller shall violate any of the provisions of the act to which this is additional, and
. shall be thereof convicted before any court of competent jurisdiction, such retailer, innholder or common victualler shall not have
his license renewed for the term of two years." Dy the act of
.March 18, 1830, ch. 482, so much of the act of 1821, ch. 123, as
prohibits the sale by retail of beer, ale and cider was repealed,
from and after the day next preceding the second Monday of September then next. During a part of the time mentioned in the indictment it was no offence to sell, by retail, beer, ale, or cider.
The verdict against the defendant is general. In the motion in
arrest of judgment filed, the first reason assigned is, that he may
have been found guilty of selling by retail only beer, ale and cider,
after it had ceased to be an offence so to do. We are of opinion
that this objection is wholly unsubstantial. He is also found guilty
of selling brandy and wine, and that surely was then and is now
an offence. The third reason assigned is of more importance, according to many of the authorities in relation to the point. As
there are several statutes on the same subject of innholders, retailers and common victuallers, containing numerous provisions and
prohibitions and penalties, the question is whether the indictment is
not bad, inasmuch as it concludes against the form of "the statute,"
instead of " the statutes" in such case made and provided. It is
stated in 2 Hawkins, title Indictment, sect. 117, that " where a
new statute adds a new penalty to an offence prohibited by a former statute-it seems it may with reason be argued, that if the indictment conclude contra jormam statuti, it will be insufficient ; because it may seem that the offence is not punishable hy any one
statute only-yet considering that the precedents in these cases
generally conclude contra formam statuti, and the prosecution in
truth depends on the addition made by the later statute, which seems
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of itself alone sufficient to support it, it may be reasonably argued
that such a conclusion may be allowed in these cases also."
Chitty, in his treatise on criminal law, vol. I, 292, observes, " a
distinction formerly was taken between the case where an offonce is prohibited by two statutes, and where the indictment cannot be supported upon one singly. But according to the later
opinions, even in this case, a conclusion in the singular will be valid." From a view of the whole of the 117th section in Hawkins, it
is evident he is of the same opinion.-In the cases above put, the
new penalty is a substitute for the former ; as the statute of 13th
Eliz. increases the penalty to £20 for a month's absence from
church ; but such is not the fact in the present case. The penalty
of $50 remains; and the only effect of the provision in the 4th
section of the act of 1824, is to create a disqualification for receiving a license for the term of two years ; but it is not declared that
this shall be any part of the sentence of the court, over which they
could have no control. The first section of ch. 123 of the revisea
statutes, is th.e only one which creates or describes the offence for
which the defendant was indicted, and of which he has been found
guilty. The offence charged was committed against the form of
that statute only ; so that the indictment against the defendant seems
not to fall within the influence of the old principle, which is stated
by the books on criminal law, as being of so doubtful a,1d questionable a character at the present day. The objection is merely
technical and formal, but still we should feel bound to sustain it, if
the authorities required it; but upon a careful examination of them,
we are satisfied they clo not. Accordingly the motion in arrest 0f
judgment is overruled.
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GoooHuE

vs. BuTMAN,

When a sale is lllade without warranty and without fraud, and the> reasonable and
just expectations of the purchaser as to the quality are disappointed ; if, nevertheless, he receives the article without objection, he is liabl,e for the price
agreed.

Tms case, which was assumpsit for tha price of a quantity of
bricks, came up by exceptions taken by the defendant to the opinion of Ruggles J. before whom it was tried in the Court below. It
appeared that the plaintiff had a quantity of bricks for sale, then
made in his yard, and ready to be burnt ; and upon application being made to him for some of them, by the defendant,
who already knew the general quality of the bricks made at that
yard, he offered them to the defendant for five dollars a thousand.
The latter offered him a less sum for twelve thousands, but being
told that he could not have them for less than five dollars, he said
he would take several thousands, perhaps enough for his chimnies,
at that price. He subsequently, by his agent, sent from time to
time and took the quantity. charged in the plaintiff's account. The
defendant was present on the first day, when some of the bricks
were brought, and made no objection to their quality. He then
went to Boston, leaving the business in the hands of his agent.
The agent, after some portion of the bricks had been received, notified the plaintiff that they would not answer the purpose ; and directed his teamster to return without any, unless the plaintiff sent
better bricks. The agent however testified that the plaintiff did
send three other loads that were no !Jetter. Afterwards he seut one
load of good weather bricks. Then the agent went with the plaintiff to the house the rlefondaut was building, and showed him the
defects in the bricks ; but, at bis rer1uest, and upon his assurance
that they shonld Le of a better quality, consented to receive the
residue, being two or two and a half thousands : and no complaint
was afterwards made. There was much conflicting testimony as
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to the quality of the bricks ; but they were nearly all used in building the chimnies in the defendant's new house.
Upon the whole testimony, of which the foregoing is the substance, the Judge instructed the jury that, in the absence of proof
of an express stipulation as to the quality, they m,ght supply the
want of such proof by inference, or presumption, from the purpose
for which they were purchased, and the evidence of the defendants'
having seen the bricks at the time of contracting, and before they
were burnt, together with his previous knowledge of the kind and
quality of bricks usually made of the material at that yard ; and
that if the bricks received by the defendant were suitable for the
purpose for which they were purchased, and of as good a quality as
were usually made at that yard, and as the defendant had reason to
expect to receive there, when the contract was made, he was bound
to pay the stipulated price.
They were further instructed, that if the bricks were of a quality
somewhat poorer than the defendant expected to receive, at the
time of contracting ; yet if he took them from the plaintiff's yard
without objection, and used them without notice to the plaintiff that
he should not hold himself accountable for them as for the bricks
contracted for, or that he should not pay for them at the agreed
price :-or, if. the defendant's agent, in consenting to receive the
residue of two or two and a half thousands, they being of a better
quality, intended thereby to waive objections to the quality of those
previously received, and it was understood by the parties that the
average quality would be thus restored to that which was contracted for, and the residue were in fact of such bettor quality ;-in
either of these cases the plaintiff would be entitled to recover the
price contracted for. The Judge further instructed them, that if
they should find from the evidence, that the bricks were received
as for the bricks contracted for, the burden of proof was on the defendant to show that they were of an inferior quality. But that if
the contract was not performed on the part of the plaintiff, so far as
it respected the quality of the bricks, and the defendant did not
waive his objections, yet the bricks having been used by him, he
was liable to pay the plaintiff what they were reasonably worth ;
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and if this sum amounted to more than had been tendered by the
defendant, their verdict must be for the plaintiff, for the surplus.
And they found for the plaintiff.
The exceptions were briefly spoken to by Brown and T. Mc Gaw
for the plaintiff, and Rogers for the defendant ; and the opinion of
the Court was delivered at the ensuing June term in Washirigton,
by
WESTON J. who, after stating the facts as above, proceeded as
follows.
'\Ve do not perceive any objection to the instructions of the Judge
to the jury. Upon the first view suggested, which the testimony
rendered suitable and appropriate, the defendant received precisely
what he purchased and what he expected ; and if so, was unquestionably bound to pay the stipulated price. The second instruction is well supported by authority. When a sale is made without
warranty and without fraud, and the reasonable and just expectations
of the purchasers as to the quality are disappointed, if nevertheless
he receives the article without objection he is liable for the price
agreed. In this case notice was given and complaint made, whether
well or ill foun<led, and it was submitted to the jury to determine
whether, if some of the bricks were not so good as they ought to
have been, others were not better, and whether upon the whole the
defendant or his agent had not waived all objection to the quality,
and received them under the contract; and they found that he had.
If the defendant did so, he was chargeable for the price he had
agreed to pay; and we are of opinion the Judge was warranted in
presenting the case under thi. aspect to the jury.

Tltc exceptions are overruled, and the judgment affirmed.
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Where two parties submitted a question of betterments, popularly so termed, to
referees, who were to "determine as referees" whether the tenant was "by law
entitled" to claim betterments, and if so, to what amount; and then agreed to
a written statement of facts, upon which the referees decided that the tenant
was" legally entitled" to betterments, to a certain amount ;-it was held, in an
action upon this award, that the question of law was definitively submitted to
the referees; and that any mistake of law, on their part, was not open to further examination.
THE parties in this case entered into an agreement, of the following tenor :-" Whereas Benjamin Smith claims betterments on
lot No. 224 in Frankfort, the soil of which is owned by Israel
Thorndike, jr. David Sears, and William Prescott: Now it is
hereby agreed between said Smith, and said Thorndike, Sears and
Prescott, that Martin Kinsley, Phineas .'1.shmnn and Jeremiah
Simpson, shall determine as referees, the decision of the majority
to be binding on both parties, whether said Smith is by law entitled
to betterments in said premises; and if so entitled, what amount
•said Smith shall receive as in . full of said betterments ; and said
Thorndike, Sears and Prescott agree to pay said Smith the amount
estimated by said referees as the value of said betterments ; and
the said Smith agrees to accept the sum so awarded him as aforesaid, and to relinquish to said Thorndike, Sears and Prescott, all
his right to said premises. It being understood by both parties
that if said referees should award that said Smith is not legally entitled to betterments in said premises, said Smith is to relinquish to
said Thorndike, Sears and Prescott all right to said premises."
The facts in the case were contained in a written statement agreed
and signed by both parties; upon ~hich the referees decided that
Smith was legally entit;ed to betterments, the value of which they

assessed. The present action was assumpsit upon this award with
the common money counts; which the defendants resisted; and
a case was made for the opinion of thfil court upon these three
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questions ;-1st, Whether the referees were bound to determine according to law the matter submitted to them ;-2d, Whether they
had so determined ;-3d, If they had not, then whether the defendants might avail themselves of that objection in this action.

Brown argued for the plaintiff, that the whole subject, both law
and fact, was exclusively submitted to the referees.
Abbot, Greenleaf and Kelly, for the defendants, contended that
the referees were bound to decide according to the rules of law,
and had undertaken so to decide, as appeared by the award itself;
and that the mistake of law was examinable in this form of action.
To the point that the referees had mistaken the law, upon the facts
agreed, they cited Knox v. Hook, 12 Mass. 329; Runey v. Edmands, 15 Mass. 291; Shaw v. Bradstreet, 13 Mass. 241; Kennebec Proprietors v. Kavanagh, I Greenl. 348. And to the last
point they cited Kent v. Elstob, 3 East. 18; Jones v. Boston
.Mill Corporation, 6 Pick. 148; Kyd on Awards, 351; North
Yarmouth v. Cumberland, 6 Greenl. 21 ; Greenough v. Rolfe o/
al. 4 New Hamp. 357; Ames v • .!Uilward, 8 Taunt. 637; Kleine
v. Catara, 2 Gal. 61.
MELLEN C. J. delivered the opinion of the Court, at the ensuing
July term in Waldo.

In the view we have taken of this cause, the three questions
submitted for our decision, may all be resolved into one, and one
answer will be sufficient for all. The submission bears date Jlpril
30, 1830, and the referees were authorised " to determine as referees-whether the said Smith is by law entitled to betterments in
said premises, and, if so, what amount said Smith shall receive as
in full of said betterments." On the 15th of May following the
parties made and signed a " statement of facts, to be submitted to
said referees." This statement contains the history of the claims
of Smith for betterments and the facts on which his claims were
founded ; and also the facts on which the defendants relied to disprnve his claim.
On the 19th of July following the referees
made their report, in which they say that they had taken into con-
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si<leration "the agreement and the statement of facts," and then
go on to prnnounce their "opinion, final award and determination,"
that Smith is legally entitled to betterments.
In the case of Jones i•. Boston .l~lill Corporation, 6 Pick. 148,
the Chief J U:stice, in delivering the opinion of the court, says, " \Ve
take one principle to be very clear, which is, that where it manifestly appears by the su"brrrission, that the parties intended to leave the
wliole matter, law and fact, to the decision of the referees or arbitrators, the award ls conciusive, unless the award itself refers such
question to the consideration of the court ;" which is not done in
the present case ; they declare their award to be final. See also
Kleine v. Catara, 2 Gall. 61. The parties in this case certainly
intended to refer some question to the decision of the referees;
what was that question? Not one of fact; for all the facts were
agreed upon and stated in writing. Then it could only be a question of law. This was a matter in which the parties were not
agreed. How were the referees to' decide it ? The agreement of
submission answers, they were to decfde it "as referees," judging
for themselves upon the legality of the claim submitted. If the
court were intended ultimately to d£ci<le it, by controlling the determination of the referees, then they had no power ; and the submission and all the proceedings were mere idle form and useless
expense. Surely in this instance " it manifestly appears that the
parties intended to refer the law" to a court of therr own creation;
and for the purpose of a decision in a quiet and friendly m'a:n'ner.
In this respect it differs essentially from the case of Greenough v.
Relf. The mere justice and fairness of the award is not disputed ;
and we are all of opinion that no legal principle prevents us from
enforcing its performance by a judgment for the sum awuded and
interest from the commencement of the 11ction. A detault must be
entered.

lG

122

PENOBSCOT.
fisher v. Bartlett <\'" 1tl.

F1sHER

vs.

B.rnTLETT

&

AL.

\\"here property was attached by nn otlicer, and delivered to a third person for safr
keeping, to be forth con1ing upon dcin;ind; it is c,11npt>t0nt i<H' the bailee, in nn
action against hirn upon his pro:nisf' t8 redeliver the goods., tn show 'that tltcy
were not the property of tlie debtor from whom they w,•rc taken, and tlrnt they
have been restored to the true owner.

If the attachment was merely nominal, qurrrc whether any cons,<leration existed
!or the undertaking of the supposed bailee.

Tms was an action of assumpsit on a contract in writing, m
which the defendants, reciting that the plaintiff, as a deputy sheriff,
had attached a thousand pine mill logs of the value of two thousand dollars, on a writ in favor of llenshaw 'Y al. i-. Davis 'Y al.
which they had received of the plaintiff, promised to redeliver them
to him on demand, or pay him two thousand dollars, at his election.
At the trial, before TVeston J. it appeared that judgment was recovered by Henshau· <y al. for upwards of twelve hundred dollars;
that their execution was placed in the hands of Fisher for collection, by virtue of which, within thirty days after judgment, he demanded the logs of the defendants; and that not being able to
obtain them, he gave the defendants notice of his election to receive the money. It further appeared that no lop were in fact
delivered to the defendants, at the time of signing the contract. The
defendants offered to prove, by way of bar to the action, that the
logs were not the property of Davis ~· al. but of Fislc ~- Bridge.
But the Judge ruled that such evidence was inadmissible ; the
defendants being concluded from 3etting up this defence, by the
tenor of their contract. And thereupon a default was entered,
subject to the opinion of the court upon the question whether such
testimony was admissible, and constituted a good defence to the
action.

J. Jl1.cGaw, for the defendants, at the opening of the argument,
produced the deposition of Mr. Fisk, who testified that he and
Bridge were owners of the logs when they were attached ; _and
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that the greater part had been appropriated by them to their own
And he cited Fuller v. Holden, 4 Jl1ass. 498; Tyler v. Ulmer, 12 Mass. 163; Brown v. Hurd, 10 Jl,Jass. 42i; Boutelle
v. Cowdin, 9 :Mass. 254.

use.

Sprague and Starrett, for the plaintift~ argued that this was not
a bailment of logs ; but was wholly a collateral stipulation, that in
consideration of the plaintiff's return of an attachment, the defendants would deliver to him a certain number of logs, or pay a certain sum of money, at his election. The attachment was merely
nominal ; but the engagement of the defendants was substituted as

Bridge v. Wyman, 14 Mas.~. 190;
Jewett v. Torrey, 11 .Mass. 219; Lyman v. Lyman, ib. 317; Cabot v. Hoskins, 3 Pick. 93; Webster v. Coffin, 14 JIJass. 196.
a real security for the debt.

MELLEN C. J. after stating the facts as above, delivered the
opinion of the Court as follows.

The counsel for the defendants has contended that the contract
declared on is not founded on any legal consideration ; and, if it is,
that damages to a small amount only if any, should have been given. A benefit to a promissor, or an injury or inconvenience to a
promissee constitutes a legal consideration. The plaintiff by his
return on the writ of Henshaw iy al. v. Davis iy al. had made himself responsible for the logs attached or for thijir value, until legally
accounted for to the mrner; for in an action against him for the
property, he would not be permitted to falsify his return and prove
that he did not attach them. When, therefore, he, by his contract with the defendants, pliced the property under their control,
that very fact constituted a valid consideration.
e have no doubt
on this point.
When an oflicer attaches personal property, he stands responsible
for it. If the plaintiff should recover judgment in the action, the
officer will Lie accountable to him for thirty days after judgment ;
and, in certain cases, mentioned in the act of 1821, establishing
this court, section 8, for a longer time. If the defendant should
obtain judgment; then the officer will be accountable to him. In
cit.her event he will l1ave a right to call the property out of the
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possession of the receiptor; and even if at the time o[ the attachment, the property did not belong to the debtor, but to a third person, that circumstance alone will not constitute a defence in aq
action by the officer against the receiptor; for the ofiicer must obtain possession of the property, in order tlpt he may restore it to
such third person 1 he being the true owner. Dut if such third person has pbtairied possession of the property or has appropriated it to
his own use and benefit, there seems to be no sound reason why the
receiptor, in such case should not be permitted to defend himself
by proving these facts. Why should the officer recover? He
cannot be answerable to any one in damages. Should the attaching creditor, having recovered judgment, sue the officer for neglect
in not satisfying t!1e execution out of the property attached, he
might effectually defend himself by proving that it did not belong
to the debtor. This has been distinctly settled in Fuller v. Holden,
4 Mas.~. 498; and Tyler v. Ulmer, 12 Mass. 163. If the defendant, having obtain13J judgment, should sue the officer for th(;)
non-return of the property, the same fact? wonld ~onstitute a good
defence for him in such action. And if the true owner should cal1
on him for it, he might defend himself, by proving that such true
owner had already the property in his possession, or had availed
himself of its proceeds or in some way appropriated it to his own
use and ben~µt. Now, in the present state of the attached property, as the, officer would not be answerable to any one for it, as it
belongs to Fisk iy Bridge, and they have received the proc:eeds of
the greater part of it, why should this same officer recover of the
pefendants any more than the value of that portion of the property
which has never been appropriated by Fisk 4,- Bridge'? What use
is he to make of the amount, should a verdict for the full value be
returned, and judgment be rendered thereon, an;! the money be
paid to him? Is he to retain it for his own use ? Such a proceeJing, if sanctioned, might lead to gross injustice, and be managed,
by a dishonest officer, so as to become shameful oppression. The
case of Learned v. Bryant 4· al. 13 :tlass. 224, is a decisive authority against a judgment for the plaintiff in this case ; and if Fisk
<y Bridge had appropriatnd all the attached property, the two casc1
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could not be distinguished in principle. But the counsel for the
plaintiff has contended, that this case differs from Learned v. Bryant, as the attachment by the plaintiff was merely nominal. We
have already expressed our opinion on that point. We cannot perceive the force of this reasoning. Shall the officer be bound by a
nominal attachment and the receiptor also, as much as by a real one,
and yet neither of them be permitted to defend himself by proof of
those facts which would constitute a good, valid and complete defence in case of a real attachment? A denial of this proposition
would seem to be giving more importance to a shadow than a sl)bstance,-to a fiction than a reality. But on the fact apd principle
assumed by the plaintiff's counsel, how is the present action maintainable, considered independently of the defence? If the attachment wa$ merely nominal, subjecting the plaintiff to no liabilities,
what consideration exists to render the promise of the defendants
to him obligatory? If the attachment is nominal, what legal interrst has the plaint.iff in the defendant's promise more than any other
person, and on what ground can he claim damages? The transac~ion must be considered real or nominal throughout. Like other
contracts in writing, it speaks for itself; and there is nothing equivocal in its language. It is not to be contradicted and controlled,
where no fraud exists to impeach it. This instrument, though called merely a receipt, is by no means of that character. It is a contract imposing obligations, not a receipt discharging them. The
argument of the counsel, therefore, is based not only on an assum,ed fact; but on one which, if it existed, he would not be permitted to prove by parol evidence. Whatever may be the damages
which may be recovered on another trial, we know not; but we
are all of opinion, for the reasons we have giv,'n, that the present
rlefau)t cannot stand~

CASES
IN THE

SUPREME JUDICIAL COURT
IN

THE COUNTY OF WASHINGTON, JUNE TERM, 1831.

STROUT

vs.

GOOCH

&

AL.

\Vhere the officer an<l the execution debtor being together, the debtor sai<l he !1ad
surrendered; and the oflicn thereupon rt'm,irked that he had appointed a third
person to be his keeper; this was held to be sufficient evidence of an arrest.

Tms was an action of debt brought by a const:ible of the town
of ./llexander, on a penal bond dated Dec. 18, 1827 ; reciting that
the plaintiff had 0,1 that day arrested Ebenezer Gooch, the principal defendant, upon an execution against him; that on his complaint
a justice of the peace had assigned the 17th day of J11arch, 1828,
for him to appear at a certain place and t:ike the poor debtor's oath;
pursuant to the act of Peb. 9, 1822; and conditioned that he
should so appear and take the oath, if admitted; and if 1101, that
he should surrender himself within ten days thereafter, to the same
officer, or to the prison keeper, to be dealt with as if no such proceedings had been had.

Upon oyer of the bond and condition, the

defendants pleaded that \Yithin the ten days, the oath not having
been allowed, Gooch, the debtor, did surrender himself to the offi ..
cer agreeably to the condition of the bond.
issue was taken.

And upon this point
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At the trial, before Parris J. it appeared that the parties, and
several others, having met on the 24th of hlarch, 1828, Gooch, in
the hearing of the plaintiff, said to a witness that he had surrendered. The plaintiff did not deny this, but observed that he had
"appointed Joel GQoch as his keeper ;" upon which Joel said, "if
you have appointed me keeper, here he is." The residue of the
testimony related to. disputes about a new bond, and some personal
conflicts between the officer and the debtor, during about five hours
in which they were together, which resulted in the departure of the
officer without the prisoner. Upon the facts developed at the trial,
and reported by the Judge, the parties agreed to refer the case to
the decision of the court.

Porter for the plaintiff, and Vance for the defendants, having
submitted the cause without argument, the opinion of the cou~·t was
delivered by
C. J. The only question is whether the testimony fur•
nishes proof of a surrender of Ebenezer Gooch to Strout, the
plaintiff, within ten days next after the 17th day of March, 1828.
MELLEN

The parties were together on the 24th .of .March, and the defendant, Ebenezer Gooch, in the hearing of the plaintiff, said he had
surrendered ; meaning, undoubtedly, that he had surrendered himself to the plaintiff, in compliance with the condition of his bond.
This statement the plaintiff did not deny; but in addition to this
implied assent to the truth of the"statement made by Gooch, he observed that he had appointed Joel Gooch, (the brother of the defendant,) his keeper. He had no right to do this, unless there had
been a surrender; and according to the dates of the above transaction, such surrender must have been after the 17th of March,
and before the expiration of ten days next following that day. On
these facts, the plea of the defendants is maintained. We have
nothing to do with any other facts in the report, or the controversy
about the bo:1d-a non-suit must be entered.
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MERRITT

fl pon the•

vs.

Lui.\rnERT,

<l~ath of the dcfendan'. in replevin, the suit abates, tlw administra(ur

ll(>t being authorised to come in and deft>nd,
In such case it seems that the remedy for the legal r<'prcsentatives of the def<endant is by an action of replevin or trover against the plaintiff, after demali(1
and refusal.

lN an action of replevin, it appearing that the defendant bad deteased since the last conti1mance, a question was made at the bar,·
whether his administrator could come in and defend ; and the cases
of Pitts v. Hale, 3 ~Ua.~s. 321; Mellen v. Baldwin, 4 Mass. 480;
and Badlam v. Tucker, 1 Pick. 284 1 were cited.- The t"ounsel of
tecord for the defendant, to save the righis of aH concerned, suggeste<l his title to the possession of the goods replevied, at the time
of service of the writ, and at the time of his decease, and prayed
Judgment for a return. Whereupon Parris J. before whom the
question was raised at the sittings after the last term, reserved it for
the decision of the Court; whose opinion was delivered by

C. J.

This is an action of replevin; and the defendant having deceased, the counsel who appeared for him in his life
time has moved that a judgment for a return of the property replevred from the possession of the defendant may now be entered. Jr
MELLEN

is clear from the case of Pitts v. Hale, 3 Jlllass. 321, and .Mellen 4'
al. v. Baldwin, 4 Mass. 480, as well as frotil' Barllam v. Tucker, 1
Pick. 284, that an action of replevin does not survive against the
executor or administrator of the defendant; but his death immediately abates the suit : though in case of the death of a plaintiff, the
case is otherwise ; for his executor or administrator may come in
and prosecute the action. By our statute an executor or admini:.trator cannot be compelled o;- admitted to defend an action, except
in those cases where it :survives against such executor or administrator. In f he present case therefore there is no person in whose
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favor a judgment for a return can be rendered. The suit being
abated, no further proceedings can be had, where it is abated by
the death of the defendant ; in other cases of abatement, a motion
for judgment for a return is proper, as mentioned by the court in
Badlam v. Tucker. It was supposed by the counsel that a similar
motion might be sustained here ; but the language used on that occasion evidently shews that it was not intended to be applied to a
case where the defend ant in replevin had died ; for the court say that
such defendant may move for the judgment for a return. The case
of Badlam v. Tucker was an action of debt on the replevin bond,
and it was decided that it could not be maintained ; the condition
of the bond not having been violated ; because the plaintiff had
prosecuted the suit as far -as was in his power, and until judgment
was entered that the suit abate, which was a final judgment. For
the same reason it seems that the executor or administrator cannot
maintain such an action against the present plaintiff; but we do not
perceive why an action of replevin or trover, after demand and refusal, might not furnish a good remedy for the recovery of the
property or damages for its conversion, should it on trial be found
not to belong to the plaintiff. On this point, however, we do not
mean to be understood as giving any decisive opm1on. The judgment must be that the suit is abated by the death of the defendant.
17
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BRADBURY

'!).

vs.

Taylor & al.

TAYLOR

&

AL.

A deputy sheriff, having attached personal property on mesne process, delivered it
to third persons, who stipulated to keep it safely, and to see it forthcoming within thirty days after judgment in the suit in which it was attached. Upon the
rendition of judgm~nt, the term of office of the sheriff, and therefore of his
deputy, having expired, the execution was placed in the hands of the new
eberiff for collection, who, within the thirty days, demanded the property of the
deputy who had attached it. It was held that the deputy, being thus made liable to the attaching creditor, might maintain an action for the property, against
trie bailees; and that the new sheriff was a competent witness for the plaintiff"
in the action.
THE plaintiff in this case, while a deputy of Mr. Balch, late
sheriff of this county, attached three oxen by virtue of a writ in
his hands in favor of one Sawyer, against the defendant Taylor and
one Tuttle; which he placed in the hands of Taylor, Reding and
Crosby, the present defendants, for safe keeping; taking their receipt for the same ; in which they promised to re-deliver the property to the officer, or his order, or to his successor in office on demand ; and further agreed that a demand on one of them should be
considered as binding on all, and that if no demand should be made
they would re-deltver the oxen within thirty days after judgment in
the suit in which they were attached, so that they might be taken in
execution. When the execution was issued, Mr. Balch, and Bradbury his deputy, being no longer in office, it was delivered to 1\1:.
Bucknam, the present sheriff of the county, for the purpose of demanding and receiving the property from Bradbury. To prove
this demand, at the trial before the Chief Justice, the plaintiff's
counsel offered sheriff Bucknam as a witness; who was objected to
by the defendants, but the objection was overruled ; and the witness testified that he demanded the property of the plaintiff, within
thirty days after the judgment. There was no proof that the defendants knew in whose hands the execution had been placed for
collection, nor that the receipt had ever been shown to the defendants after it was si~ned. It also appeared that Sawyer the creditor

JUNE TERM, I 831.

131

Bradbury v. Taylor & al.

had sued the late sheriff Balch for the neglect of Bradbury in not
safely keeping the property by him attached ; after which the present action was commenced.
Upon the developement of these facts, a default was entered
against the defendants, subject to the opinion of the court upon the
question whether the witness was admissible ; and whether the action was maintainable with or without his testimony.
The opinion of the Court was read at the ensuing November
term in Cumberland, as drawn up by

J.

By the terms of the contract, the defendants were
to re-deliver to the plaintiff the property entrusted to them, within
thirty days after the rendition of judgment. One of the defendants was a party to that judgment, and must therefore have had notice of the time when it was rendered ; and notice to one of the
defendants of this fact, would establish their liability, if there were
no other objection.
But the pl'incipal question submitted to the court is, whether the
plaintiff has sustained any real damage, on account of the failure
of the defendants to fulfil their contract. And this depends upon
his liability to the attaching creditor ; and he is liable to him, if the
property attached was demanded of him within thirty days after judgment. This fact is proved, if the present sheriff was a competent
witness at the trial. He was objected to ou the ground of •interest.
The attaching creditor has a remedy upon the former sheriff, upon
the pLintiff, his deputy, or upon the present sheriff; and it is in5isted that the latter is interested to sustain this action, that he may
relieve himself from liability. Jf th:s were an action by the creditor against the former sheriff, or against the plaintiff, the witness
would be interested ; for the creditor after realizing the amount of
his judgment from either, could have no further claim. But let this
cause terminate as it may, the creditor is at full liberty to hring his action against the witness ; and he could derive no protection whatever
from this judgment; nor could he avail himself of any fact established
by it in his defence. Ifo bas nothing to ~ai11 by a jud,ment directWESTON
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ly in favor of the plaintiff. If thereupon the plai11tiff pays and satisfies the creditor, it will enure to the benefit of the witness; but
this is a consequence which may or may not follow from this judgment. If the creditor should choose to call upon the witness, he
will still be bound to show that he has discharga<l his duty in relation to the execution. It does not appear to us therefore that he
has any direct interest rendering him incompetent.
The court being of opinion that the testimony was competent and
the action maintainable, the default is to stand, and judgment to he
rendered thereon.

VANCE

vs.

VANCE,

In a libel for divorce, for adultery, where there is no appeararwe of collusion be,
tween the parties to procure a divorce, but the contrary; evidence of the confession of the guilty party may be received in Noof of the offence charged in
the libel.

Tms was a libel by the husband, for divorce a vinculo matrimonii, for adultery of the wife, who appeared and made a vigorous
resistance to the suit. The libellant offered evidence of her confession of the fact charged in the libel; which was opposed as inadmissible, it being against public policy to put the dissolution of
the contract in the power of the parties.
But THE CouRT said that where the suit was evidently adversa-

ry in its character, and seriously resisted, as this, from all the evidence, appear.ed to be, all suspicion of collusion being out of the
question, there seemed to be no good reason why the confession of
the party should not be admitted, as in other cases. And it wa&
accordingly admitted, and a divorce decreed.
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BULFINCH

vs.

BALCH.

In order to charge the sheriff, under Stat. 1821, ch.. !l2, sec 3, with thirty per cent.
interest on monies collected by him and not paid over upon demand, it is necessary that the demand be made by a person having authority to receive the money and execute a legal and v,i]id discharge. And whether such discharge should
not also be made out and offered to the sheriff,-quccre.
Therefore where the creditor's attorney of record wrote to a third person, requesting him to make a formal demand of the money, and to take a minute of the
officer's answer, without more saying; this was holden insufficient.

THE facts in this case are stated in the opinion of the Court,
which was delivered as follows, by
MELLEN C. J. This is an action on the case, charging a neglect on the part of Simeon Bradbury, late deputy of the defendant, who, at the time of the default alleged, was sheriff of the county of Washington; and the plaintiff demands certain sums of money collected by Bradbury on two executions, and interest thereon
at the rate of thirty per cent since the alleged demand of the money-pursuant to the provision of the third section of Stat. 1821,
ch. 92. On the two executions Bradbury had collected and received .'$794,51, belonging to the plaintiff.
The judgments on
which the executions issued were both rendered at Sept. term 1829.
In each of the abovenamed actions the defondant has been defaulted; and the only question reserved is whether a legal and sufficient
demand of the monies collected, was proved at the trial. The defendant makes no objection to the payment of six per cent. whether
the demand was sufficient or not; but he refused to pay thirty per
cent. contending that no demand has been made on Bradbury, entitling the plaintiff to recover it. With respect to the demand the
facts are these. Mr. Hobbs, the attorney who commenced the original actions, after Bradbury had collected the money, addressed
and sent a letter from Eastport to Mr. Pike of Calais, requesting
him, ( after describing the executions) to make a formal demand of
the money of Bradbury on the executions, or get Mr. Cooper to
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make 5uch demand, and take a minute of Bradbury's answer.
Such a demand was accordingly made by Mr. Cooper, and Mr.
Hobb's letter was read to Bradbury, more than a month before the
present actions were commenced. It was decided in the case of
Freeman v. Boynton, 7 .Mass. 483, that a demand on the maker of
a note, living at TViscasset, by a person residing there, w!Jo had
been requested to make it by the indorsee of the note, living in
Boston, was not sufficient to charge the indorsor, because the per~
son making the demand was not in possession of the note, but only
a copy, and so could not discharge the maker, had he been ready
to pay the amount due; in other words, such refusal to pay was no
dishonor of the note, and so the demand was not sufficient. It is
well settled that a sheriff is not bound to deposit the money in court
on return of the execution, nor to carry it to the creditor, but he
must pay it on legal demand, or he is liable to an actiJn for its recovery. Wakefield v. Lithgow, 3 Mass. 249. \,\'hen a sheriff
has indorsed on the execution the amount he has collected, he charges himself with it; and the record is decisive proof against him.
When he is called on for the money, he ought to be furnished with
proof of the payment, that will, of itself, protect him against any
future claim on the part of the creditor. Payment to the attorney
of the plaintiff on record, is always safe ; because the record will
always show his authority; but when paid to any other person than
the plaintiff or his attorney of record, the demand of payment
should be accompanied by a written power or order, which, being
receipted by the payee, will be a good security against danger ; or
else a receipt for the money demanded, should be placed in tl.~
hands of the person makiiJg the demand to be shown and delivered
to the sheriff 011 payment. Though in the present case, a payment
to Mr. Pike or i\lr. Conper, would have been attended with 110
danger, yet one rule and one principle must be applied in all ca~es.
A demand may, in other cases be made by a person, destitute of
property or principle ; or the person recei\·ing lhe money may die,
and leave the officer destitute of all proof of payment or autl10rity.
In the case before us, the letter was addressed to l\Ir. Pike, and it
was never intended for Bradbury or offered to him ; and we do
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not see why he should be pronounced in fault, in declining to pay
over the money in his hands, when no order was drawn on him,
nor any provisional discharge sent to the person appointed to make
the demand. From the language of Mr. Hobb's letter, it is by no
means clear that it was intended that Mr. Pike or Mr. Cooper
should receive the amount of the executions. On the whole, we
think that in this case the plaintiff has not entitled himself to the
penalty of thirty per cent interest. Accordingly, on the default entered, the plaintiff must have judgment for $794,51 and simp:e interest thereon from the time of the request, viz. February 4, 1830,
according to the agreement of the parties ; the calculation to be
made by the clerk.

The

STATE,

in certiorari, vs. The Inhabitants of

BARING.

Where a warrant for the location of public lots under Stat. 1821, ch. 41, directed
the committee to give notice to all persons concerned, who were known and living within the State, instead of requiring them to publish and post up general
notifications to all persons, in the tErms of that statute : and they returned that
they had given the notice required by their warrant; the location was held bad ;
and the proceedings quashed.

THE facts in this case appear in the opinion of the Court, which
was delivered by

J.

From the record now before us, it appears that the
proceedings in question were had under the statute to provide for
the location of certain land, Stat. 1821, ch. 41 ; the object of the
petitioners and of the court being to designate the lots, reserved for
public uses in the town of Baring. Several objections are taken
to the proceedings; one of which we are satisfied is fatal. The
statute expressly requires that the committee appointed to locate
the lots, " shall give notice of their appointment, and of the time
WES TON
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and place of their meeting to execute their warrant, by causing the
same to be published in one or more newspapers printed in the
State, and by posting up written notifications, in two or more public places within the town, where the land lies, at least thirty days
prior to their making the location." By their warrant, in the case
under consideration, the committee were required "to give previous notice to all persons concerned, that are known and living with~
in the State." And in their return, the committee state that they
"gave previous notice, as named in their commission."
The judgment of the court is, for partition and location, as pray~
ed for in the petition. This probably led to the adoption of some
of the forms and proceedings, required in petitions for partition. In
the act for the partition of lands and other real estate, Stat. 1821 1
ch. 37, the committee appointed to make partition are required to
give due notice to all concerned, that are known and within the
State. But in the act, under the authority of which the location
of the public lots in Baring was attempted to be made, the term
" partition" is not once used. It provides for the location of the
reserved lots, and the designation of their several uses. The notice required is special as to time and manner, and being entirely
disregarded in the case before us, we are all clearly of opinion that
the proceedings must be quashed.
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Ex-parte Brnmo.
In tlie establishment of a new public highway, the allowance of a reason.tble time
to the town through which it leads, to make it passable, pursuant to Stat. 182],
cl,.. llS, sec. 12, is indispensable; without which any ulterior proceedings by
tlie s~ssion~, under sec. \?c!, of the same statute, will be erroneous and void.
Nor can such ulterior proceedings legally be had, without previous notice to the
town.
THE Court of Sessions for this county, at September term 1829,
accepteq and established a new public highway laid out through
the town-of Baring, but did not fix and allow a time, within which
the inhabitants might open and make the road, agreeably to Stat.
1821, ch. ll8, sec. 12.
Afterwards, at September term, 1830, upon a representation tha_t
it was not yet opened, the Conrt, without notice to the town, appointed a committee to open and make the road at the expense of the
inhabitants.
Whereupon the inhabitants prayed this Court to cause the record
to be brought up by certiorari, that it might be quashed ; because,
1st. a reasonable time had not been allowed to the town, to make
the road passable and convenient ;-and 2dly, the ulterior and
compulsory measures had been taken, without notice to the town.
And THE CouRT was of opinion that both objections were well
taken; and said that if no time were fixed and allowed, there seemed to be no foundation for any subsequent proceedings by the Sess10ns.
But it appearing that nearly half the road was already made,
under the order of the Sessions ; and no. suggest(on being offered
that the town had made any preparation for opening the road, or
that sl!ch a way was not of public convenience and necessity, the
Court, in its discretion, refused to grant the writ.
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SIMPSON

&

AL,

11.

vs.

Seavey

o/ als.

SEAVEY

&

ALS,

If one of two tenants in common of a mill use it to the nuisance of a stranger;
the other owner, not actually participating in the wrong, is not liable.
Thus wheTe four owned a saw-mill, in the bodj of which three of them erected a
lath-mill for their separate use, the rubbish thrown from which obstructed the
mills below, it was held, in an action of the ca~e against all the owners of the
saw-mill for this injury, that the fourth owner, having no interest in the lath-•
mill, was not liable.

If two persons own separate saws in the same mill, under each of which they
severally erect separate lath-mills, for their several use, the rubbish thrown from
which becomes a nuisance to the mills below ;-whether they can be jointly
sued for this nuisance, dubitatur.
But if they be sued jointly, and one die before plea pleaded, it seems the action
may be pursued against the survivor, for his separate acts.

If, in an ancient mill, a new and different machine is erected, of another description, the operation of which is a nuisance to the mills below; the antiquity of
the mill itself affords no protection to the new machine erected within it, but
the latter is to be regarded as an original and independent mill.
In order to constitute a mill a nuisance, as erected upon tide waters, it should appear to stand within the flow of common and ordinary tides.

In an action of the case for diverting water from the plaintiff's mill, it is no defence that the mill stands within the limits of tide waters, and is therefore a
public nuisance.
In an action of the case for obstructing a water course, full costs are taxable, upon
a sound construction of Stat. 18:!I, ch. 59, sec. 30, though less than twenty dollars are recovered.

Tms was an action of the case, in which the plaintiffs alleged
that they were owners of a saw-mill on the East Machias river,
below a saw-mill of the defendants ; and that the latter, having
erected two lath-mills within their own saw-mill, threw their lathedgings into the river, which being carried by the current into the
plaintiff's flume, choked and obstructed his gate-way, and diverted
the water from his mill, &.c.
The defendants, in addition to their several pleas of the general
issue, pleaded in bar that the' flume, dam and water works of the
plaintiff's, mentioned in their writ, stand partly on the tide waters of
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the river, and across the same, both above and below low water
mark, where the tide regularly ebbs and flows ; and the residue
thereof without the natural bed and banks of the river, upon a channel artificially created, nnd into whieh the waters of the river have
unlawfully been caused to run by thP- plaintiffs. To which the
plaintiffs replied that no part of their flume and water works was
below low water mark. The carn,e was then submitted to the decision of the Court upon facts and damages to be fo1md by commissioners agreed upon for that purpose ; who reported the following.
The defendants, during the time alleged in the:writ, were owners
of the double saw-mill called the Unity, situated on East Machias
rirnr, above the mill of the plaintiffs, and standing on an ancient
mill site which had been used for that purpose upwards of sixty
years. In the year 1826, two la__th-mills were, for the first time,
made and put in operation within the frame of the Unity mill ; one
of which was owned, built and exclusively occupied by Pope, Talbot and Seavey, three of the defendants ; and the other by Hovey,
another of the defendants, who died in 1827, pending the suit.
Dickenson, the other defendant, owned and occupied, in his turn,
two thirds of one sixteenth of the board saw, under which Pope,
1lalbot and Seavey erected their lath-mill ; but in the profits of the
latter he had no interest, nor did he interfere in its management.
The quantity of lath-edgings thrown into the river from the two
machines was 11early equal. Prior to the erection of the plaintiffs'
mill, wl;ich was bui'.t in the year 1808, the highest tides flowed up
the river about six rorls above the site of the plaintiffs' dam, now
standing across the bed of the river ; but common tides do not now
flow up so far as the dam, by four or five rods. The water is conducted to the plaintiffs' mill by a canal formed by a side dam, extending downwards, on the stream side, from the main dam to the
flume ; and by a dyke on the shore side ; about eight rods of which
canal were formed by cutting through or along the bank of the
river.
They assessed the plaintiffs' damages, .occasioned by both lathmills, at sixteen dollars and sixty six cents.
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.11.llen and R. K. Porter, for the plaintiffs, maintained their general right to damages on the ground of prior occupancy of the river,
so far as related to the lath-mills ; contending that these could not
be treated as part of the defendants' ancient saw-mill ; but were, to
all practical effects, a new and different erection, subsequent to the
building of the plaintiffs' mill ; the obstruction of which was therefore illegal. Hatch v. Dwight, 17 Mass. 289 ; Merritt v. Brinkerhoff, 17 Johns. 306.
They claimed the right to charge the defendant Dickenson, because owning and improving a turn in the saw-mill under which one
of the lath-mills was situated, it was in his power to have prevented
the mischief, at least during his term ; and by voluntarily permitting, he adopted the injury as his own. Bush v. Steinman, 1 Bos.

lY Pul.

404.
They further argued that the tide waters formed no bar to the
action ; because none hut the highest tides ever flowed above the
dam; and the rights of the public were limited to the flow of ordinary tides only. But if otherwise, the objection was not open in this
form to the defendants, they not being specially injured. The
remedy is for the public alone ; and by indictment or information.
If Dickenson is not liable, yet the action, being in tort, is good
against the others. Go-vett v. Radnidge, 3 East. 62 ; 2 Chitty's
Pl. 271, 281; 2 Dane's .11.br. 485, sec. 15; Kennebec Proprs. v.
Boulton, 4 .Mass. 420. And the plaintiffs are entitled to full costs,
in a case of this sort, however small may be the amount of damages.
Crocker v. Black, 16 Mass. 448; Bean v. JIJayo, 5 Greenl. 94 ;
Hathorne v. Cate, ib. 74.
Greenleaf and Dickenson, for the defendants. The defendants
being tenants in common of the whole saw-mill, are equally entitled
to use the building and privilege, for every lawful purpose. No
one can prevent or impede anotl,er. So long, therefore, as Dickenson had the undisturbed use of his turn in the saw mill, aud sought
nothing more, the use of other parts of the building, by other owners,
and for other purposes, was nothing to him. '1 hey were neither
subject to his orders, nor liable to his control, nor at work for his
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benefit, nor about his business. And upon one or another of these
facts turns the whole doctrine of one's liability for the acts of another
as his servant or agent. 2 Dane's .11.br. 493, 498, sec. 8, 9, 10.
In the case of Bush v. Steinman, the wrong doers were actually in
the employ and about the business of the defendant. Yet the authority of the case itself has been doubted. Hammond on parties,
66, 92.
But the action itself cannot be supported, because it seeks to
charge jointly the owners of separate mills, for distinct offences.
The injury cot11plained of results from the lath-mills alone; which
are the several property of some only, of the defendants. If they
are jointly chargeable in this action, they would so be if one of the
mills were of a different kind, standing in another place on the same
river, and the disparity were ever so great in the amount of damages
they occasioned. The joint liability contended for does not depend
on the accidental equality in the amount of damages occasioned by
the two mills. The rule of joint liability, in actions ex delicto, is
founded either in joint agreement in the concoction of the offence,
or m joint participation in its advantages. Hammond on parties,
85.
If, however, the defend:u:ts are properly joined, yet the law is
with them, upon the facts found. Theirs is an ancient mill ; while
the plaintiffs' is one of recent erection. The gravamen here nrises
merely from a more extended operation of the defendants' mill, the
character of which is not changed, as it now only works up a greater proportion of the timber than before. For it is of common notoriety that lath-mills, like these, are supiilied with nothing but the
slabs and waste timber of the saw-mill. This mode of increasing
their business was as lawful as the erection of additional saws, and
quadrupliug the quantity of boards made, and of course the quantity of rubbish necessarily escaping from the mill into the stream below, equally to the annoyance of tbe plaintifl:s. But if the comp hint
arose from an entire change in the use of the mill, it wonlcl make
no difference, since that would not change an ancient into a modern
mill, nor abridge the rights of the owner. Luttrel's case, 4 Co. 84,
tJ!) ; J Dane's .ll_br. 5, sec. 11.
The owner of the mill belowha1,;
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no remedy against the owner of the mill above, for any damage he
may have sustained in consequence of any reasonable use of the
water by the latter, for his own benefit, if it be not diverted. Every
participator in the advantage of the stream, takes it cum onere. He
takes the flood with the annoyances of its drift wood, as well as the
benefit of its deposit. And the defendants insist that to avail themselves of the water for the purpose of floating away the useless rubbish of the work done in their mill, is not an unreasonable use of it ;
but on the contrary has had the sanction of universal custom, since
the first settlement of the country. The right to such use is recognized in Palmer v. Mulligan, 3 Caines, 307.
Yet if they have not this right, the plaintiffs may not complain ;
because their own mill was erected on tide-waters, and so was
wrongfully there. 2 Dane's Jl.br. 695, art. 4_ sec. I. So that the
question will be, how much damage the nuisance of the defendants
has done to the nuisance of the plaintiffs; a question which it is supposed no court will feel itself bound to determine. 3 Caines, 312.
For tlie controver;;y here is not upon the right of the defendants to
abate the nuisance ; but it is whether the plaintiffs are in a situatioo to sue, Ly having suffered an injury in their private rights.
In any event, the plaintiffs can have but quarter costs. For the
Stat. 1821, ch. 59, sec. 30, is different in this respect from all former laws. It has made no provision for cases where the title to
real estate may be concerned, as the old law did ; but its language
is peremptory, extending to every personal action, at least, in which
less than twenty dollars is recovered
But if it is to receive a construction as broad as the language of the former law, still the present is not a case for full costs. The case of Crocker v. Black,
cited on the other side, was an action for obstructing a private way,
in which the title to real estate was actually pleaded. But in an
action like the present the title to real estate no more comes in
question than it does where an assault and battery is justi tied in defence of one's freehold ; in which case the costs are never lield to
be affc:cted by the nature of the defence.
The cause having been thus argued in writing, in vacation, the
opinion of the Court was delivered at this term, by
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MELLEN C. J.
Since the commencement of the action, Hovey,
one of the defendants, has deceased ; as to him, therefore, the writ
is abated. Whether his death has any effect upon the action in
respect to the other defendants, will be noticed presently. By inspection of the writ it appears that whatever injury the plaintiffs
have sustained, has been occasioned by the two lath-mills, which
have been made within the frame of the saw-mill Unity, and by the
throwing of lath-edgings from them into the river, which floated
down and obstructed the plaintiffs' saw-mill. By the reported statement of facts it appears that Dickenson was a part owner of the sawmill Unity, during the time mentioned in the will; yet there is no
proof that he owned any part of either of the lath-mills above mentioned ; but it does appear that, during the said period, Dickenson
occupied no part of said lath-mills ; but one was wholly owned and
occupied and improved by Pope, Talbot and Seavey, three of the
defendants ; and the other was built and owned by the deceased
Hovey. On these facts, we see no privity, in respect to the lathmill, between Dickenson and the other three surviving defendants,
which can implicate him in the transactions complained of by the
plaintiffs, and subject him to damages; of course he is considered
by the court as not guilty, and judgment is to be entered in his favor
for his legal costs.
It is contended on the part of the defendants that the present
action is not maintainable ; because it was brought jointly against
all the defendants, and that it appears, as before mentioned, that
one lath-mill was owned in severalty by Hoi·ey ; and the other in
common 'by Pope, Talbot and Sevey ; and that it follows that tl:e
lath-edgings were not owned jointly or in common by all the defendants ; nor was the act of throwing them from the respective lathmills into the river a joint act of Pope, Talbot, Seavey and Hovey.
It is denied by the defendants' counsel that several tre~passers, or
perso11s who severally do an injury to a man's property directly or
indirectly, can b~ sued jointly. The case of Proprietors of Kennebec Purchase v. Boulton is said by the plaintiff's counsel to be in
point. That was an action of trespass quare . clausum jregit against
several persons who severally pleaded not guilty. They all were
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on the plaintiff's, close at the same time ; but they cut down trees in
different places ; one defendant worked alone ; several others
worked together. The cause was tried before Parsons C. J. but
no objection was made because the trespassers were not prove<l
jointly guilty, as alleged ; the only question on which any doubt
seemed to arise was as to the mode of assessing damages. They were
assessed severally according to the amount of each trespass, and
the whole court approved of the instruction. That case is not exactly like this, and it may not be a safe guide on this occasion. In
I Chitty's Pl. 74, it is laid down that " if several persons be made
defendants jointly, where the tort could not in point of law be joint,
they may demur ; and if a verdict be taken against all, the judgment may be arrested or reversed on a writ of error ; but the objection may be aided by the plaintiff's taking a verdict against one only ;
or if several damages be assessed against each, by entering a nolle
prosequi as to one after verdict an<l before judgment." He cites
2 Saund. 117, b. n. 2, a1;id cases there found; one of which is
this : " In an action against husband and wife for that they spoke
of tl1e plaintiff certain scandalous words, the jury found the husban<l
guilty and the wife not guilty ; and the plaintiff bad judgment ; for
though the action ought not to have been brought against both, yet
the verdict hath cured this error." \Ve see no sound re.:son why
the death of Hovey should not have the same effect on the action,
as though he bad been living and found not guilty, inasmuch as
there can be no judgment against him ; and on this principle it has
become unnecessary to pursue the enquiry as to the correctness of
the manner in which the action was commenced.
The plaintiffs' mill is more ancient than the defendants' lath-mill ;
though as to all the purposes of a saw-mill the defendants have the
prior title to the extent, an<l on the principles recognized in the case
of Hatch v. Dwight iy al. cited by plaintiffs' counsel. · But the lathmill is a distinct concern ; and the damages sustained by the plaintiffs are of a kind which the saw-mil! could not occasion ; and there is
no proof or pretence that such damage existed before the lath-mill
was put into operation.
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It is said that the plaintiffs' mill is a nuisance, because it is maintained by a dam extending across the river where it is navigable in
the strict legal sense of tbe term ; that is, where the tide ebbs and
flows. This objection does not appear to be fairly sustained by the
report ; it is there stated that before the dam was built the highest
tides used to flow about six rods above where the dam now stands,
but that commou tides do not flow up within four or five rods of the
dam. The report gives no particulars as to the size of the river,
but from an inspection of the plan which accompanies it, we must
suppose it a small stream, inasmuch as the plans of two saw-mills,
one on each side of the river, occupy very nearly one l111lf the
width of it; besides the existence of mill., and dams, is itself proof
of rocks and falls there. As ord in~ry tides do not flow within several rods of the dam, we think that because the highest used to rise
so as to flow back above where the dam now stands, that such a
circumstance cannot alter the principle. A small stream is suddenly raised by a heavy rain; and may also, from the nature of its
banks, be filled by the tide to an unusual height, in consequence
of a storm, or severe gales from the sea. BL1t if the plaintiff's dam,
is a public nuisance for the reason above stated, does it follow that
this action cannot be maintained? In the case of Palmer v. Mull.igan, cited by defendant's counsel, Spencer J. says that it is questionable whether the plaintiff can maintaill his action if his own dam
is a nuisance, but Thompson J. says "how far the allegation" (that
the plaintiff's dam i~ a nuisance) "is founded in fact, is not now a
subject of enquiry ; this is a question between the public and the
plaintiff, and cannot be tried in this collateral way" : and Kent C.
J. says, " To obstruct this and other public uses of the river, by
dams &c. would be a nuisance ; but of this question we have nothing to do in the present case." We do not think this objection is
sustained by the facts, and doubt whether if it was, it would be good
in point of law.
The last question relates to cost~, and, as the damages reported
are under $20, the defend ant's counsel contends that costs, equal
to one quarter part of the damages, should be taxed, and no more,
and he relies on the 30th section of Stat. 1821, ch. 59, sec. 30.
19
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But the generality of the words "any action" must be restrained ;
otherwise they would include an action of trespass quare clausum,
actions of covenant broker:, &c. which we have decided do not fall
within the fair and consistent construction of them. So where the
plaintiff's damages are reduced below .$20 by means of defendant's
offset :-all these points have been settled as appears by the cases
cited in the argument. In addition, it may be observed, that the
plaintiffs have disclosed their title in their writ, and the question as
to priority of rights is expressly presented by the report, and legally discussed by the counsel as a question of law, which seems
wholly unsuitable for the jurisdiction of a justice of the peace. As
the damage was occasioned by the throwing of lath-edgings from
Hovey's lath-mill, and that of Pope, Talbot and Seavy in about equal proportions, and as If ovey is dead, damages against the surviving defendants, who are adjudgerl guilty, and such only can be
the basis of judgment in the action.-We therefore order judgment
to be entered against Pope, Talbot and Seavy for the sum of $8,
33, and full costs.

Ex-parte

HINCKLEY.

A petitioner for the location ofa county r0a<l, is ineligible as one of the locating
committee ; and his appointment vitiates the subsequent proce·edings.
THE petitioner prayed for a writ of certiorari to the court of Sessions, to bring up the record of the location of a county road through
a township of which he was the proprietor ; alleging among other
things, that one Pond, who was one of the petitioners for the road,
had been appointed and acted as one of the locating committee.
It was answered that though he had an interest, as a petitioner,
m the matter pendingi yet that the office of the locating com-
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mittee was purely ministerial, and incapable of being affected by
any interest of the members, in the actual location of the road.
But THE CouRT were of opinion that as he had some discretionary powers as to the place in which the ro:td was to be located,
and was not disinterested, he was not qualified to act as one of the
locating committee. And the writ being granted, the record was
afterwards quashed, for this cause.

CASES
IN TH&

SUPREME JUDICIAL COURT
FOR

THE COUNTY OF HANCOCK, JUNE TERM, 1831.

SARGENT

vs.

SIMPSON.

The General Court of Massachusetts having appointed a Commissioner to survey
the town of Sullivan, and report the number of proprietors and settlers of certain classes, their heirs and assigns, and the quantity of land which ought to be
confirmed to them; he reported a list of different descriptions of persons, with
the number of acres against their names, and among others, " to the heirs of J.
S. 200 acres"; which rPport was accepted by the Resolve of March 8, 1804, and
the several tracts therein mentioned were thereby " confirmed and granted" to
the proprietors and settlers, and their heirs and assigns respectively; and the selectmen of Sulli1Jan were authorized, upon the payment of a certain small sum
by each person entitled, to release to such person, " and to his or their heirs and
assigns," the title and interest of the Commonwealth in the land.-J. S. had
previously deceased, having devised his farm, consisting of the tract above deeignated, to his wife for life, with remainder to two of his sons. The selectmen
made a deed of release to "the heirs of J. S." without other description.
Hereupon it was held,That the title of the Commonwealth passed to the proprietors and settlers, by
the Resolve, without deed, upon the condition subsequent of payment of the
money:-
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That the resolve enured to the benefit of the assignees and devisees of the proprietors and settlers therein named, who were entitled lo deeds from the selectmen;
the word" and" being construed" or," to effectuate the intent of the grant:That J. S. had an interest in the land, capable of being devised; and that his devisees were entitled to hold the land, against his heirs at law.

Tms was an action of trespass quare clausum fregit, for entering
the plaintiff's field in Sullivan, and cutting and carrying away his
hay, and treading down his potatoes, on the 31st day of July 1827;
and it was tried upon the general issue.
The plaintiff read in evidence the will of Josiah Simpson, which
was proved Sept. 29, 1802; in which he devised his homestead to
his wife during her life or widowhood ; and afterwards the easterly
half, which included the locus 1:n quo, to his son Josiah, and the
other half to his son James the defendant, and another son in fee.
Tha whole farm was inventoried as the " homestead farm" of the
testator. The easterly half was set off July 9, 1814, on an execution against Jos-iah Simpson, the devisee, in favor of certain creditors, who conveyed in March 1816, by deed to the plaintiff. It
further appeared that the plaintiff occupied the locus in quo under a
lease from the widow, till her death, which was in Sept. 1821; after which he continued to hold it under his deed.
The defence set up was that Josiah Simpson the testator had no
title to the land, but was merely an original settler in Sullivan; and
that since his decease the defendant and others, his children and
heirs, had acquired the title from the Commonwealth.
To prove this the defendant read in evidence a Resolve of 1\Iassachusetts, passed :March 8, 1804, founded on a report of Gen.
Cobb, who was appointed to survey the town of Sullivan, ascertain
the settlers in that town, and run out their lots; by which report it
appeared that Josiah Simpson, the testator, was one of those settlers, to whose heirs, as "the heirs of Josiah Simpson, deceased,
200 acres" were allotted. The resolve adopted the report, and
granted and confirmed the several parcels of land to the persons
therein mentioned ; and authorized and directed the selectmen of
Sullivan to give deeds accordingly. A deed was thereupon made
by them, Sept. 14, 1804, conveying two hundred acres, including
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the homestead farm of the testator, "to the heirs of Josiah Simpson," without any other designation.
The plaintiff then read a petition preferred by the defendant to
the Judge of Probate for this county, Noi•. 17, 1824, setting forth
that he was seized with others, as an heir, of the real estate, whereof the said testator died seized and possessed, and praying partition
of the same;· upon which notice was ordered only to "the heirs of
Josiah Simpson"; under which partition was subsequently made of
the homestead, as the estate of the testator, among his children ;
the locus in quo being assigned to the defenrlant.
Upon this evidence a nonsuit was ordered, by consent, subject to
the opinion of the Court upon the right of the plaintiff to maintain
this action.
Greenleaf for the plaintiff, and Deane for the defendant, argued
this question at the June term, 1831.
MELLEN C. J. delivered the opinion of the Court, at the last
term in Washington.

By the report of the Judge it appears that soon after the death of
Josiah Simpson, the testator, which must have been before Sept.
29, 1802, the plaintiff entered into possession of the locus in quo,
and has ever since been in the exclusive occupancy of it. The alleged trespass was committed in the summer of 1827. From his
first entry up to the year 1821, he was the tenant of the widow of
the testator, who had in his will devised a life estate to her; and
upon her death in that year, he commenced holding the possession
in his own right, having in .March 1816, purchased the land of the
creditors of Josiah Simpson, one of the sons of the testator, who had
extended their execution upon it in July 1814, as the property of
said Josiah, the son ; the same having been devised to him by his
father, after the death of his mother. Thus it appears that at the
time the defendant entered and committed the alleged trespass there
had been for about twenty five years an uninterrupted claim and exclusive possession by the plaintiff and the widow of the testator,
both claiming under the will, and adversely to all other persons. On
this view of the subject, we are not aware of any legal principles on
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which the defendant could justify his entry in I 825, even if he was
the legal owner of the land at the time. On this ground the defence fails ; and here we might close our opinion; but as it may be
satisfactory and useful to the parties to have the decision of the
Court upon the question of title, we shall proceed to the examination of it, as disclosed in the report, and the resolve of March 8,
1804, which is referred to in it.
It is a part of our history that before and during the war of our
revolution, multitudes of persons settled upon the public lands in
Maine, which then belonged to Massachusetts, and in various parts
made extensive improvements ; that they became the subjects of
legislatirn consideration and care 1 und were by successive Legislatures treated as having a species of equitable title to the lands they
had subdued and cultivated, whereby the value of the adjoining or
surrounding property had been enhanced ; and that at different
times provision was made for quieting them in their respective settlements, and on easy terms, conveying to them or their assigns
the legal title which was in the Commonwealth. The language of
these resolves presupposes the transmission of this possessory and
equitable title from one to another. The proceedings of the Legislature in relation to the lands in Sullivan, were a part of the general system, and were predicated on the same principles which had
been generally adopted.
It appears by the before mentioned resolve that in virtue of a prior
one, David Cobb, Esq. had been appointed a Commissioner "to
repair to the said town of Sullivan, and cause a survey of said town
to be made at the expense of the petitioners, and to report to the
next General Court the number of settlers who are original proprie~
tors, or their heirs or assigns; those who arn not original proprietors
and settled previous to the first of January 1784; and also those
who have settled thereon since that period to the present 1ime; and
the quantity of land which, in his opinion, slrnll be confirmed to the
several settlers respectively." By the report of the said Cobb it
appears that Josiah Simpson was an original proprietor, aud that he
assigned to his heirs two hundred acres. The language of the
Commissioner in his report relating to the a~signment is this : "He
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has assigner! to each of the original proprietors or to their heirs who
settled in the t_own, and those settlers, their heirs or assigns, who
were on the lands prior to the year 1784, and to those who settled
thereon since that period to the present time," &c. Here are three
classes of persons mentioned. In speaking of the first class, the
word "assigns" is not mentioned, though in his commission he was
directed to report who were the original proprietors, their heirs or
assigns. In speaking of the second class he uses the words, "heirs
and assigns," an<l in speaking of the third class he uses neither of
the words; and yet it appears that seven of the last class reported
were at that time decei!sed. These facts show that exactness of
description and accuracy in the use of technical language were not
particularly considered or attended to by the Commissi;)ller. By
an inspection of the report it further appears that no less than ninety
settlers are enumerated for whom provision was made, and most of
whom were on the lands prior to the year 1764 ; and where they
were deceased, the lands were invariably assigned t0 the heirs, as
stated in the list of such settlers, and described in no other manner ;
probab~y no other description or certainty as to the persons beneficially and equitably interested was deemed necessary. But knowing, as we do, the humane intentions of the Legislatnre, with respect
to settlers and their assigns, can it be supposed that it was ever their
design or that of the Commissioner, that in all cases where settlers
had sold and conveyed their possessory interest to others and receivad a valuable consideration for it from fair purchasers, or had
in any other mode transferred such interest, that the assignments to
the living settlers, who had so sold and transferred, or to the heirs
of deceased proprietors or settlers, who had so conveyed or devised
their title, should in all cases be considered as enuring to the use
and benefit of such settlers, or s11ch heirs, to the exclusion of the
uncontested claims and rights of fair purchasers, or favored devisees?
Is it not much more in harmony with the benevolent intentions of
government, as di~tinctly tllanifested in other cases of a similar character, to consider the word "heirs" as inserted in the report, by
way of defi11!11g the interested representatives of the settlers, whether heirs, grantees or devisees? Is not this the most rational con-
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struction, when it appears that fifty nine of the ninety settlers had
resided on their respective lands more than twenty years, and fifteen more of them nearly ten years before the commissioner executed his commission? Surely it must have been strange indeed,
if, during the above periods, numerous changes had not taken
place as to the ownership of the lots on which settlements had
been made.
But the foregoing questions may Le more satisfactorily answered
by a particular examination of the resolve, passed on acceptance of
the report. The language of it is more explicit than the report, and
discovers more attention to the subject, and to the equitable interests
of all concerned. It is in these words : " Resolved that the report
of David Cobb, Esq. and the survey of the town of Sullii-an by
him caused to be made in pursuance of a resolution of this Commonwealth, passed the fourth day of March 1803"-(here follows
a statement of the powers given to him by that resolution) "be accepted ; and that the quantity of land assigned in said report and
survey, to the original proprietors, to the heirs and assigns of original proprietors; to the settlers, and to the heirs and assigns of settlers, as respectively set against their several names therein, be and
hereby is confirmed and granted accordingly." As we have before stated Josiah Simpson, the devisor, was an original proprietor,
whose heirs or assigns the commissioner was directed to report, but
which he did not do; but the resolve confirms the two hundred
acres tu the heirs and assigns of Josiah Simpson, and the same corrective language is applied to those who became settlers after January I, 1784. The terms of the report, ,vhere inaccurate or defective, are corrected by the resolve, or a more enlarged and extended meaning is evidently given to them by it, in conformity to
the usual course. In the construction of the resolve, the term "assigns" includes <levisees as well as grantees. 4 Dane, 550, sec. IO.

lt must be considered as comprehending those who at the time owned and held the equitable title of the settler by any species of legal
transfer.
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It is true that the deed from the selectmen purports to convey the
lands therein described to the heirs of Josiah Simyson, and those
only ; thus narrowing the language of the resolve, in that part of it
which gives to them the authority to convey, which is, that they
"are hereby authorized ancl empowered to acknowledge a receipt
thereof" (that is, of the sum required to be paid) "and to release
to such person or persons, so paying the same, and to his or their
heirs and assigns all the right, title and interest of the Commonwealth
in and to the land assigned to said person or persons by this resolve;
which deed, duly recorded in the register's offic~, shull be good
and valid in law to convey to and vest in such person or persons
and their heirs and assigns the title of the Commonwealth forev1;r in
such lands." In the above quoted passage of the resolve, the word
"and" must be construed "or," so as to give to it the intended operation ; that is, if the deceased settler had neither conveyed nor devised his equitable estate to any one, then the grant operated, and
a deed should have been given to the heirs ; but if he had in either
of the above modes, disposed of such equitable tit:e, then the grant
operated to and for the benefit of the grantee or clevisee, as the assign of such settler, and the deed should have been given accordin.gly, so as to do justice to all concerned. Had the terms of the
resolve, thus explained and construed, been observed, as to the
form of the deed to be given by the selectmen, it would have conveyed the land in question to Josiah Simpson, the devisec, as assign
of Josiah Simpson the testator, instead of the heirs. Such was the
mode adopted in the case of the assign of .Ilsa Dyer, another settler
in Sullivan. In the case of Hill v. Dyer, 3 Greenl. 441, the deed
was made by the selectmen to Hill, the assignee of said Dyer; they
even conveyed it to him by name, not merely as the ;issignee of
Dyer. In making all the deeds the selectmen acted under a delegated authority; and in such cases, the principle of law is well
known and established, tlnt the authority must be strictly pursued.
If, as we think, nothing passed by the deed to the heirs of Josiah
Simpson, then the defendant, had no right of entry in I 827, and
was a trespasser as charged in the writ. even if the plaintiff's pas-
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session had continued only from 1821, when he claimed and possessed in his own right. But though the defendant has no title to
the locus in quo under the deed, we are inclined to the opinion that
as the selectmen were only aqthorized, but not required to give a
deed, no deed is necessary tJ perfect the title of those to whom the
land, assigned to them, was confirmed and granted by the express
terms of the resolve, provided the sum each settler was required to
pay within two years, was paid within that time. The confirmation
and grant were on a condition subsequent; besides, it appears that,
in the present case, the condition was performed in about six months
after the resolve was passed, by payment of the required sum, the receipt of which i, acknowledged in the deed. We are disposed to adopt
the above opinion on this point by reason of the following clause in the
resolve which is in these words : " But if any of the persons aforesaid
shall neglect to pay said sum respectively ordered by this resolution
within the time prescribed, the quantity of land granted to such delinquent person or persons shall revert to the Commonwealth." This
provision must be considered as predicated on the principle that the
title had passed by the resolve confirming and granting the land.
For the sake of obtaining a deed, each settler would feel it his interest to pay the sum required of him; and on this ground the provision might have been useful. This case in the above particular,
is not unlike that of Jllayo lf al. v. Libby, 12 .Mass. 339. In the
view we have thus taken of the cause we do not perceive how the
proceedings in the Probate Court can have any legal effect on the
decision of it. The application to that Court for partition was in
.November 1824, about twenty two years after the adverse possession of the premises was commenced, (which we considered in the
beginning of this opinion) and has ever since been continued and
under a claim of title, originating under the will in 1802 and the resolve of March 1804, almost twenty one years before the application
was presented. There beinr- no right of entry, a petition for partition could not be mainU-tined in a comt of common law; and smely
the same objection lies in the present case. Besides the plaintiff.
had no notice and he is not Lound by the decree of the Probate
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Court, on that account, even if it had jurisdiction of the subject
matter.
On the whole, we are of opinion that the defence cannot be sustained ; and according to the agreement of the parties the nonsuit
must be set aside and a default entered.

CASES
IN THE

SUPREME JUDICIAL COURT
F@R

THE COUNTY OF WALDO, JULY TERM, 1831.

JOHNSON

vs. R1cE.

Where land, being mortgaged, was afterwards sold by the mortgagor, the grantee
agreeing to pay off the mortgage, and giving to the creditor his own notes with
a surety, as collateral to the original debt, which still ~ubsiskd; and the surety
in this new security was afterwards sued, and the demand settled by compromise for a much less sum, the party being poor and the debt doubtful; and the
grantee of the mortg;gor being present and not objecting ;-it was held that the
mortgagee was accountable for no more than he actually received; but that out
of this sum the costs of suit should not be deducted.

If the mortgagee release to a stranger his title to part of the mortgaged premises,
with the assent of the mortgagor, the residue of the land is still charged with the
whole debt.
llut if the mortgagor alien the land in severalty to divers purchasers, and the
mortgagee release to one of these without the assent of the others, ·his lien is z,ro
tanto extinguished.

THis was a bill in equity to redeem a part of certain mortgaged
premises; and was brought by the assignee of the mortgagor, against
the mortgagee. The bill stated that one Warren mortgaged certain premises, being fifty acres of land, to the defendant, July 23,
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1811, to secure the payment of four promissory notes, amounting to
$231 ;-that Warren conveyed the same land June 23, 1812, to
,/l.rchelaus S. Hunt; who conveyed twenty acres of the same tract
.May 1, 1822, to the plaintiff;-that all the mortgage money had
been paid by Warren; and that the defendant had entered and
still held the land, for condition broken.
The answer admitted the purchase by Hunt, to whom the defendant gave further time of payment of the mortgage money ; and
that divers small sums had been received of him, and indorsed on
the notes. The defendant also stated that in 1820 he had judgment
against Hunt and one Fowler for possession of the land, upon which
no habere facias had been sued out, nor had the costs been paid ; that in February 1820, he gave further time to Hunt, upon receiving of him three promissory notes for the amount of $ 163,50, then
due upon the mortgage, with Ichabod Hunt for surety ; but without
any agreement or intent to impair his lien by the mortgage ;-that
one of these notes had been sued, and judgment recovered thereon,
but never satisfied ;-that this judgment, and the other two notes
were afterwards put in suit, against the administratrix of Ichabod
llunt's estate; but the estate being small, and the hardship great,
the defendant accepted a new note of a hundred dollars in full of all
his personal claims against the Hunts, without any agreement or intent to impair the mortgage. He claimed to be allowed the costs
of all these suits, bcin; .'/f;68,92; and was willing to allow all monies he had ever received from any of the parties.
The plaintifl~ Ly amendment to the bill, further charged that one
St. Clair had bought thirty acres, being the residue of the mortgaged premises, in 1820, taking a deed of quitclaim from the defendant, who therein acknowledged _himself to have received one
hundred dollars as the consideration therefor. But the defendant
denied having received any thing from him except a yoke of oxen,
for the valne of which he had already expressed his readiness to account; alleging that the residue was doubtless paid to Hunt, from
whom St. Clair purchased the land.
The residue of the facts will sufficiently appear in the opinion of
the Court, which .was read at the ensuing JVovemuer term in Cu111berland, as drawn up by
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The plaintiff among other things charges and avers
in his bill, that the defendant has received full payment of the sum

secured to him by mortgage, on the premises in question.

This the

defendant denies in his answer ; but admits certain payments, which
he particularly points out.

The general replication has been filed,

and proof has been offered on both sides. There is no evidence
tending to show that the defendant has actually received in payment a greater sum than he admits, except what arises from the deposition of Bunker Carter; who states that in 1823 or 1824, one
St. Clair sent or delivered to the plaintiff about thirty bushels of
corn, which he understood at the time was to be turned in as part
payment of what was due to the defendant on this mortgage. The
deponent does not state by, or from whom, he understood this fact.
To rebut this proof, the defendant has produced the receipt of St.

Clair, dated .Jlpril 8, 1824, in which he acknowledges to have received of him twenty four dollars, in full for thirty one bushels of
corn. vVe cannot therefore consider it as proved that the corn was
paid or delivered on account of the mortgage.
The plaintiff further charges, that the defendant received the
Hunt notes in payment of his demand upon Warren. This the
defendant denies, but says that his agreement with Hunt was, that
when these notes were paid, his claim upon the land would be discharged. There is no testimony opposed to the answer upon this
point, but it is supported by the deposition of .Jlrchdaus S. Hunt.

TYarren had sold to Hunt, who took the land subject to the mortgage. And it is strongly insisted that even if the Hunt notes were
received by the defendant as collateral to the mortgage, yet as the
security was adequate, the defendant could not relinquish it, or receive by way of compromise a less sum, to the prejudice of the plaintiff. To this argument, two answers have been made. First, that
the defendant acted discreetly, both for himself and others interested in the property, ia making the compromise. Secondly, that it
was made in the presence of the plaintiff, without objection on his
part, and that he was the real defendant in the actions compromised,
having agreed to indemnify Hunt. .Mr. Farnham, who was of
rounsel for one of the parties, testifies that the compromise was in
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his opinion the best that the defendant could do, the administrator
of the solvent signer of the. notes defending upon the ground of a
want of consideration ; and there being great uncertainty as to tbe
result. But the principal in those notes was grantee of the land,
and interested to relic.we it from incumbrance, and the express promise of the defendant to account for what might be received on the
notes in discharge of the mortgage constituted a sufficient consideration. So that upon the facts as they now appear, if the same
could have been then shown, the defence could not have prevailed.
But the plaintiff derives bis title from Hunt the principal signer, and

Henry Farwell testifies that the plaintiff agreed to indemnify Hunt,
if called upon to pay these notes.

It may be understood that be

agreed to pay them, as the consideration, in whole or in part, of his
purchase. If so, he lost nothing by the compromise, and had no
right to complain of it, whether he consented to it or not. But considering his connexion with the business, as a p;irty interested, his
consent and acquiescence in the compromise may well be inferred
from the fact, proved by Mr. Farnham, that he was present when it
was entered into, and made no objection. And we are of opinion,
upon the whole cam, that the plaintiff cannot bold the defendant to
account for more than he has actually received.
The defendc1nt contends that the whole sum received by him
ought not to be applied towards the mortgage, but that certain deductions ought to be made therefrom for costs necessarily iucurred
by him, in the prosecution of his legal remedies. First, twelve dollars and sixty nine cents, being the· amount of costs recovered by
him in DPcember, 1820, in his suit on the mortgage against Hunt
and one Foicler. We are not satisfied that this deduction ought to
be made, as the notes given by Ilunt with a surety, in the Fc1JTuary following were understood to embrace the \vhole amount due to
the defendant on the mortgage. He claims further to be alhwed
the costs of the several suits brought by him on the Hunt notes.These costs, in pmsuancc of the arrangement finally made, the defendant was not to exact, but to pay himself. This it is said was an
agreement made with the administrator of Hunt the surety, of which
the plaintiff has no right to avail himself. But \\"C ]iaye held him
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bound by the compromise, because being a party in interest, he
made no objection but acquiesced in it. We deem it therefore not
unreasonable that he should have the benefit of the stipulations then
made by the defendant, by which he waived his claim to these
costs.
The counsel for the plaintiff urges that he, as the purchaser of
part of the land mortgaged, viz. twenty acres, ought to be held
liable only for a part of the sum due, the defendant having released
to St. Clair his lien upon the thirty acres purchased by him. And
in support of this ground he cites 1 Johns. Ch. Reg. 425. There
the mortgagee released a portion of the land mortgaged to the prejudice, and without the consent, of a stranger, who had previously
purchased the other portion. If the creditor has two chattels or two
estates pledged as collateral security for his debt, and gives up one
of them, what he retains still remains pledged for his whole debt.
He has only waived part of his own rights, and impaired his own
security, which it is competent for him to do. But if the debtor
transfer his right to redeem the chattels or the estates in severalty to
se\'eral purchasers, and the creditor has notice of such transfers, if
he give up one of the chattels or release on-e of the estates to one,
without receiving from him his proportion of the sum due, without
the consent of the other, it would not be unjust that his lien should
be restricted to the proportion which the other ought equitably to
contribute. But the release made by the defendant to St. Clair,
was in confirmation of Hunt's conveyance to him. Hunt therefore
could not complain of it ; and the plaintiff holds under Hunt by a
subsequent conveyance. And we are of opinion that the land conveyed to him was, and is, liable to the whole mortgage.
For all sums actually paid to the defendant, the plaintiff is to be
allowed without deduction. The defendant is to be allowed all
interest justly accruing to the time of the decree, anc\ is to be held
accountable for the rents and profits of the mortgaged premises to
the same period, from the time he took possession. And upon payment to him by the plaintiff of the sum justly found due to him upon
21
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these principles, he is to release to the plaintiff all his right, title,
and interest to the land in controversy between the parties.

W. Crosby and Greenleaf, for the plain tiff.
.11.llen, for the defendant.

BISHOP

vs.

WILLIAMSON.

The fact, that some of the jury misapprehended the testimony, dues not furnisf1
good cause for a new trial.

THE defendant, who was postmaster at Belfast, moved for a new
trial, because some of the jurors misunderstood the testimony contained in the deposition of one Gurley, a witness adduced by the
plaintiff; who deposed touching his general practice in the transmission of letters on business, but was understood by them to speak
positively to the fact of having sent a certain letter to the plaintiff on
a particular day, for the detention or loss of which letter, the present
action was brought.
But THE: CounT unanimously denied the motion ; for they said
the tendency of such a practice would be extremely mischievous.
Besides, it was the duty of the jurors to have read the deposition,
it being committed to them, with the other papers in the cause, for
that purpose. A new trial, however, was afterwards granted on
other grounds.

Sprague for the plaintiff.
.11.llen and Greenleaf for the defendant.
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TILLSON,

petitioner, vs.

BowLEY.

\Vhcn a munth is referred to, in legal proceedings, it will be uuderstood to be of
the current year, unless, from the connexion, it is apparent that another is intended.
Therefore where the complainant, ill a bastardy process, alleged that the child of
which she was then pregnant was begotten on or about a certain day in .tipril,
without saying in what year, this was held to refer to the April, next preceding.
Where the complainant, in such case, said, in the time of her travail, that the child
was P. T's. or not any one's, this was held a sufticient accusation, within the
meaning of St11t. 1821, cit. 72, sec. I.
The complainant is not bound to answer the question wln~ther she has had intercourse with another man who might have been the father of the child.
THE petitioner applied to this Court for a writ of certiorari, to
quash a record of the Court of Common Pleas in a bastardy process, in which a judgment of filiation had been rendered against him.
And a copy of the record being produced, it appeared that Mary
Bowley had charged him before a magistrate with being the father
of a child with which she was then pregnant, which, she said, was
begotten " on or about the eleventh day of April," without saying
in what year ; the complaint bearing <late Nov. 7, 1829. It further appeared that her mother, Jane Bowley, was offered as a witness
at the ti'ial ; but was objected to, on the ground that her husband,
being liable by law to support his daughter and her child, was interested in procuring a judgment against the putative father. This
objection was overruled ; and the mother testified that having asked
her daughter, dming the time of her travail, who was the father of
the child, she replied that it was " Perez Tilson's or not any
body's." The complainant herself being admitted as a witness, was
asked by the respondent whether, about the time charged in the
complaint, she had intercourse with any other man, by whom the
child might have been begotten. To this question her counsel objected; and the presiding Judge ruled, that ohe was not bound to
answer it, but might, if she would. And being instructed by her
counsel, she did not answer the question.-To all which the respondent took exceptions.
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W. Crosby, for the petitioner, to the point that the accusation
did not amount to a positive charge, and was therefore insufficient,
cited Commonwealth v. Cole, 5 Mass. 517. And to the propriety
of the question propounded to the complainant, and her obligation
to answer it, he cited 1 Stark. Ev. 147, note I ; Commonwealth v.
Moore, 3 Pick. 194, Swift's Ev. 80.

Thayer, fomhe original complainant.
WESTON

J. delivered the opinion of the Court .

.lane Bowley was a competent witness. Her husband had no
interest in the event of the prosecution ; and this point is not pressed by the counsel for the respondent.
The examination of the complainant before the justice, was made
in Noi•ember. She was then pregnant. She stated that the child
was begotten in .l.lpril. It was impossible to mistake what .l.lpril
was intended. When a month is referred to, it will be understood
to be of the curreut year, unless, from the connexion, it is apparent
that another is intended. But in the present case, from the nature
of the complaint, no other could possibly be understood.
The terms in which the complainant charged the respondent, in
the time of her travail, were sufficiently positive. They clearly
conveyed the idea not only that he was the father, but that no other
person could be. That this declaration was made in the time of
her travail, is well established from the testimony.
The complainant could not be held to answer a question admitting or accusing herself of an offence, which by our law may be
criminally prosecuted.
Certiorari denied.
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SMALL

vs.

CoNNOR

&,- al.

Where the parties entered into a submission to arbitration, pursuant to Stat. 1821,
ch. 78, and the debtor also gave a bond to the creditor, conditioned to pay the
sum awarded, in six months; but the report of the referees, though notified to
the parties, was not made to the Court holden next after the award, as the
statute requires ; yet this omission is no bar to an action on the bond.
THE facts in this case, which came before the Court upon demurrer to the replication, will be found to be sufficiently stated by the
Chief Justice.
W. Crosby, for the defendants, argued that the award which
they were bound to perform was one which should be made pursuant to the statute, whose forms the parties had adopted as part of
the contract ; and that it was never the debtor's intent to deprive
himself of the legal mode of correcting any errors of the referees. 5
Dane's .flbr. 126, sec. 5, 6; I Com. Dig. tit• .llrbitrament, S. 4,
5. T. 6; I Bae . .flbr. tit . .flrbitr. K. 1,2; Worther v. Stevens, 4
.Mass. 448; 9 .Mass. 198 .

.flbbot, for the plaintiff, cited 1 Com. Dig. tit . .!lrbitrament, 1. 4;
3 Lev. 24; Cutler v. Whittemore, 10 .Mass. 445; Bean v. Farnham, 6 Pick. 269.
MELLEN

C. J. delivered the opinion of the Court.

The plaintiff Small, and Connor, one of the defendants, on the
3d of September, 1828, entered into an agreement to refer all demands subsisting between them, to certain persons therein named,
pursuant to the provisions of " an Act for rendering the decision of
civil causes as speedy and as little expensive as possible." Stat.
1821, ch. 78. Soon after this, Connor and Whitmore, the other
defendant, executed the bond declared on, conditioned that Connor
should " pay the said Small the amount awarded to him by said
referees in casli, at the expiration of six months from the date" of
the bond. The object in view in the execution of the bond un-
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doubtedly was to secure to the plaintiff the payment of the sum
which might be awarded to him, by means of the suretyship of
Whitmore. Such being the object, we ought to give the plaintiff
the benefit of this super-added security, unless some stern principle
of]aw forbids it ; but it is contended, that as the report of the referees was not returned to the Court of Common Pleas next after
they had agreed upon their award, according to the provisions of
said act, the plaintiff has lost the benefit, not only of the bond, but of
the decision of the referees. It is true that by the terms of the submission, no final judgment could have been legally entered on the
report, unless the same had been returned to the Court of Common
Pleas next after it was completed ; and it seems that the plaintiff
did not rely on a judgment and execution to enforce the payment
of the sum awarded ; but preferred the security of the bond. By
the request of the parties, the referees ma:de known to them the nature and import of their report ; and it is averred in the replication
that the defendants did not within the time limited, pay to the plaintiff the sum awarded to him. By examining the condition of the
bond, it does not appear that the acceptance of the report and judgment thereon at the proper term of the court, were made necessary
to entitle the plaintiff to recover on the bond. Connor was, by the
terms of the condition, to pay the plaintiff, within six months from
the date of the bond, "the amount awarded to him by said referees."
We cannot add to the condition of the bond, or require more or less
of the defendants, than they have stipulated to perform. The sum
awarded was notified to them, and during the six months they neglected, and still neglect to pay it.
In this view of the cause we are of opinion the defence has failed.
Replication adjudged sufficient.
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HusE vs.

BROWN,

Ex'r.

The question whether a physician's charges accrued for services rendered in the
last sickness of the deceased, within the meaning of Stat. 1821, ch. 51, sec. 25, is
to be decided by the jury.
And it seems that the sickness, however long its duration, which terminated in the
death of the patient, is within the meaning of this statute ; though the same
language employed in the Slat. 1821, cl,. 38, sec. 3, respecting nuncupative wills
may require a more restricted interpretation.

Tms action, which was for medicines and medical services, was
brought within one year after the decease of the testator, on the
ground that, being for the expenses of his last sickness, the demand
was within the exception in the statute which exempts the executor
or administrator from the costs of any suit commenced within a year
from the date of his official bond. Within the year the defendant
tendered the amount of the debt, without costs, under Stat. 1821,
ch. 52, sec. 18; which being pleaded in bar, the plaintiff replied that the bill was for the expenses of the testator's last sickness;
on which fact issue was taken. The bill accrued between Jan.
19th, and June 28th, 1828, inclusive ; and the patient died Dec.
16th, in the same year, of a cancer in the nose ; which had existed
about two years, and had been regarded as a fatal disease as early
as in JJ.pril preceding. He was six sixty years old ; and had bestowed some personal attention to the business of his farm dnring the
summer of 1828, and was occasionally abroad in the autumn followmg.
Perham J. before whom the cause was tried in the court below,
ruled that the words "last sickness," in the statute respecting nuncupative wills, being used for a different purpose from those in the
statute relating to suits against the executor, had no bearing on the
present question; and he instructed the jury that if they were satisfied
that the testator died of the disease for which the plaintiff prescribed,
and that it continued till his death,they ought to find for the plaintiff;
which they accordingly did. And the defendant filed exceptions.
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C. R. Porter, for the defendant, argued that the terms " last
sickness" were to be applied, in chronic and long protracted complaints, only to the last alarming and probably fatal changes in the
character of the disease ; agreeably to the construction given in
New•York to the law respecting nuncupative wills. And he contended that this rule was sufficiently liberal to secure to the patient
the common offices of humanity, which was the sole object of the
statute.
J. Thayer, for the plaintiff.
The opinion of the Court was read in the ensuing September
term in York, as drawn up by
MELLEN C. J. Though the present action was commenced
within one year next after the defendant assumed the trust of executor, and though he made a tender of the amount of the demand
sued and brought the same into court for the plaintiff within said
year, still by the terms of the Stat. 1821, ch. 52, sec. 1 S, the action
was properly commenced and the tender and deposit of the money
in court were no bar to the action, if the demand was such as would
not be affected by the insolvency of the estate of the testator. Our
enquiry then is, whether the demand is of that character.
In the Stat, 182 I, ch. 51, sec. 25, it is provided " that when the
estate of any person deceased shall be insolvent or insufficient to
pay all just debts which the deceased owed, the same shall be
distributed to, and among all the creditors in proportion to the sums
to them respectively due and owing, saving that debts due for taxes
and debts due to the State, and for the last sickness and necessary
funeral expenses of the deceased are to be first paid." Viewing
the facts of the case as presented on the exceptions, the enquiry is
whether the verdict ought to be set aside on account of any alleged
incorrectness in the instructions given by the Court of Common
Pleas to the jury. As to the second instruction relating to the provision in our Stat. 1821, ch. 38, sec. 3, we consider it as perfectly
correct. The words " last sickness," as there used, cannot be understood as explanatory of the same words as employed in the pas-
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sage above quoted. We do not know that their construction has
ever been settled by any judicial decision. The object which the
legislature had in view, doubtles3 was, that a sick man, though, possessed 0f but very little property, should be in no danger of suffering by reason of the want of medical advice and assistance, even
where unfeelin~ physicians, if there are any such, would be tempted
to refuse 01• withdraw their professional attentions, apprehending they
might lose their reward.
The nature of the disorder and its progress are particularly described in the exceptions, and the court instructed the jury that they
\YDuld decide whether the testator died of the catlccr under which
he was laboring, when the plaintiff attended upon him; and whether
it was a continuing complaint or diBorder until his death; and if
they should decide those questions in the affirmative, they might
consider it his last sickness. And why might they 11ot, whether any
such instruction had been given to them or not? It would seem, to
a plain understanding, to be an indisputable fact, that the sickness
which is terminated by the death of a patient, is his last sickness.All taxes and debts due the State are to be paid before other debts,
however long a time they may have been due; no limitation is here
imposed ; nor is there any as to the le'.lgth of time which the last
sickness of a man may have continued prior to bis death ; am! how
can the court impose a limitation in the latter case with more reason
than in either of the former? Sickness assumes so many forms and
death approaches in so many different ,vays, that \Ve kr.o\V not how
to lay down any legal principle in snch cases, that can be applied by
way of construction of the words "last sickness." What is to be
considered a man's last sickness, seems to be a question properly
determinable by the jury upon the facts in each case, which can seldom, if ever, be the same in two instances. There may probably
be, in a multitude of cases, a strong resemblance. On a trial for
homicide, it is always a question for the jury, whether the deceased
died a natural death, or in consequence of the act of the person accused. So it may be a question whether the sickness, of which a
person dies, is the same under which he labored, when confined and
receiving medical aid one or two months before. In the c~~" nPfore
22
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us, the question as to the cause of the testator's death, and the continuance of his sickness, have beea settled by the jury, whose business it seems to have been to settle it, as much as to determine, in a
case of lunacy, whether a certain act was done in a lucid interval, or
under the influence of a continuing, mental disability.
We perceive no ground for sustaining the exceptions.

Judgment on the Verdict,

Where four ouf offiv<, L,nants in couunon of a 1np<'r mill, for the more convenient'
management of their business, entered into an agremnent that one of their 1rnm••
bcr should be sole manager, foreman and book-keeper, another should perform
general labor in the mill, another should be engineer, and the fourth should " collect stock and market the paper," at fixed compensations to each ;-it was held
that this constituted a partnership of those who signed it, in the business ofmak•
ing and vending paper; and that a promissory note, given for stock, in the name
of the company, by the party appointed to the charge of that department, was
binding on all the parties to the agreement,

Tms was an action of assumpsit against John Swann, John
Tfloodcock, Benjamin T. Pierce, and Daniel F. Harding, on a promissory note given to the plaintiff, of the following tenor :-Camden,
Oct. 29, 1829. For value received of James Doak, we, Swann,
Woodcock iy Co. promise to pay him or his order twenty seven
dollars and thirty cents on demand with interest. Swann, Woodcock iy Co." This note was given by Pierce for stock which was
used in the defendantr:;' paper mill ; and his authority to bind the
others was argued from the agreement among them in these terms :
"The subscribers, owners of the paper-mill, for the purpose of
ec.:rnomy adopt the following arrangement, until they shall think it
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best to adopt other arrangements. John Woodcock is to be sole
manager and foreman, and keep the accounts, at one dollar and
twenty five cents per day, and board himself. Mr. Swann is to
have one dollar per day for his labor in the mill, and board himself. E. T. Barrett is to be engineer three months, at eighteen
dollars per month, and board himself. l\Ir. Pierce is to collect stock
and market the paper, at one dollar per day and expenses paid.
Camden, .!lug. 20, 1829." This was signed by all the present defendants, but not by Barrett.
At the trial in the Court below, Perham J. ruled that this was
sufficient authority to Pierce to bind all the defendants, the stock
having been used for the common benefit; to which tbey filed exceptions ; a verdict being returned for the plaintiff.

W. Crosby, for the defendant, in support of the exceptions, cited
Emerson v. The Providence hat manufacturing company, 12 Mass.
242; Paley on .llgency, 160; l H. Bl. 155; 12 Mass. 189; 13
Mass. 178 .
./J.bbot, for the plaintiff.

Thl:l opinion of the Court was read in the ensuing November term
in Cumberland, as drawn up by
J. If the defendants were partners in the business of
making paper at their mills, or if Pierce was authorized by the
written evidence in the case to sign the note in question in their behalf, the action is maintained. Their ownership of the mill would
not make them partners; but if they voluntarily unite to carry on
the manufoctory of p1per, either in their own mill, or in any other,
on their joint account, or for their common benefit, they may be regarded as partners in this particular business, even as between
themselves ; much more where strangers are concerned. And we
are of opinion that the written agreement is evidence that they did
thus associate. They made certain arrangements professedly for
the sake of economy ; to enure to whose benefit? Doubtless to
their general or joint benefit. They agree what sum shall be paid
to two of their associates respectively, for their personal services.
WESTON
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Out of what fund they are to be paid is not expressly stipulated;
but it must be intended out of their joint fund or credit. The whole,
in their associated capacity, contract with a part of their number as
individuals. It results from the nature of their connexion, that they
must all share in the profits, and be responsible for losses, arising in
the prosecution of the business. In what proportions, it is not necessary in this action to settle; but in the absence of any express
agreement upon this point, it might be presumed that they would
share profits and responsibilities, according to the share of each in
the mill. It has been urged that as owners of the mill, they must
be deemed to be tenants in common only; otherwise by the sale
and transfer by one of his interest in the mill to a stranger, a partner
might be imposed upon the others, without their consent, and even
against their will. To this it may be replied that we do not hold
them to be partners, because they are owners of the mill, but because they have united in the prosecution of a joint business, which
is the basis of all partnerships.
But aside from the question of partnership, Pierce was expressly
constituted the agent of the defendants, in the purchase of stock and
in the sale of their paper. In the exercise of this authority, they
have imposed nu restriction, It does not appear that he was furnished with funds, wherewith to make immediate payment, for stock
purchased. It may well therefore be considered as within the scope
of his agency to purchase on credit; and if so it would result that
he might give to a party of whom he purchased, a note or memorandum in writing as evidence of the debt thereby created. So
long as it was limited, as it certainly must be, to the purchase of
stock on account of his principals, the giving of a note would have
no tendency to increase their liability; and it would be better for all
concerned than to have the business for future adjustment, in the
shape of open and unsettled accounts. In the case of Emerson 'Y
al. i-. the Providence hat company, 12 Jl,Jass. 242, cited in the argutnent, it was held that the defendants were not liable for notes
signed by a sub-agent, who had no authority directly from them.
And this decision was very properly placed upon the ground that a
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confidence exists between principal and agent, which is not communicated to sub-agents.
The exceptions are overruled, and the judgment affirmed.

LEWIS

vs.

STAPLES

w al.

A debtor resident in the county of Waldo, being committed to the gaol in the county of Hancock while it was the prison f~r Wnldo, under Stat. 1827, ch. 354, establishing the latter county, gave bond in common form, for obtaining the debtor's
liberties, and returned to his home. The prison in WaldQ was subBequently completed, and accepted by the Court of Sessions, and the prison limits restricted to
the county lines. After this, the debtor went out of the limits t,f Waldo, to the
gaol in Hancock, for the purpose of taking the poor debtor's oath, which was
there administered.
And it was held that he was not bound to take notice of the doings of the Court of
Sessions in accepting the gaol, &c. no public notice thereof having been given;and that the bond was not broken.

Tms was an action of debt on a goal-bond ; and came before
the Court upon a case stated, in substance as foEows :
The debtor who dwelt in Prospect, in the county of Waldo, was
committed Nov. ZI, 1829, in execution, to the gaol in Castine, in
the county o(Hancock, it being cor:stituted the prison for Waldo,
by Stat. 1827, ch. 354, for five years, if required, until a gaol should
Le erected in the latter county; and for this enlargement he gave
the bond declared on, which was in the usual form, and returned to
his home in Prospect. On the 24th of the same November the
gaol in Waldo, being finished, was accepted by the Court of Sessions, as the public prison for the county. And on the 16th day of
.March following, the debtor, having pre\'iously given notice of his
intention to the creditor, in due form of law, went to Castine, in the
county of Hancock, and there took the poor debtor's oath and re-
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ceived his certificate in legal form.

After the lapse of nine months

and three days from the date of the bond, the debtor not having
surrendered himself to prison, this action was commenced.
W. G. Crosby, for the plaintiff, submitted a written argument, in
which he contended that the debtor was bound to conform himself
to the prison limits as they existed for the time being, under such
modifications as might from time to time be legally made. And
upon this principle he was bound either to have remained within the
limits of the county of Hancock, or to have continued within those
of "fValdo, taking the oath before Justices of the latter county. Stat.
1828, ch. 410, sec. 1 ; Stat. 1827, ch. 354; Reed v. Fullum, '2
Pick. 158. The gaol in Waldo was the only place to which he
could properly have surrendered himself in discharge of bis bond.

Johnson, for the defend@t.
The opinion of the Court was read in the following September
term in York, as drawn up by
MELLEN

C. J.

The decision af this cause depends upon the

construction to be given to the act establishing the county of TV-aldo,
passed February 7, 1827, and an additional act for the relief of
poor debtors, passed February 26, 1828. The county of Tflaldo
was formed out of certain portions of the counties of Hancock, Lincoln and Kennebec. The fourth section of the act first mentioned
provides for the disposition of actions and processes pending in the
courts in the three several counties of Hancock, Lincoln and J(ennebec; designating such as should be tried in the respective counties
where pending, and such as should be transferred from thence to the
dockets of the respective courts in the county of FValdo. The tenth
section declares "that all officers within and for the county of Tflaldo, having authority to commit any prisoner or debtor to goal, shall
he authorized and required, for the term of five years from and after the passing of this act, if so long required by the county of TValdo,
to commit such prisoner or debtor to the goal in the counties of
Flancock, Lincoln or l(enne'1ec, respectively, in the same manner
as like officers in the respective counties last aforesaid, were by faw
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authorized and required to do before the passing of this art ; and the
keepers thereof are hereby authorized and required to receive and
detain in their custody all such prisoners and debtors ; and all persons so committed to goal in either of the counties of Hancock,
Lincoln or Kennebec; from the county of Tf7a1do, shall be entitled to
the same rights and privileges as though they lived or had their
homes in the county where committed as aforesaid ; and it is hereby required and made the duty of all magistrates and civil officers
of the counties of Hancock, Lincoln and Kennebec, respectively, to
do and perform all acts and duties relating to such prisoners nnd
debtors, as they are authorized and required by law to do and perform for other prisoners or debtors, arrested or committed within
their respective counties." The first section of the last mentioned
act is in these words: " That from and after the first day of June
next, the limits of each respective county in this State, shall be, remain and become the boundaries of the gaol yard to each and every
gaol within such county. Provided, that until a gaol be erected and
ready to be occupied in the county of Waldo, the limits of the gaol
yards in the several counties of Hancock, Lincoln and Kennebec, so
far as regards debtors belonging to the county of Waldo, be extended so far as to include the territory within said county of Waldo."
Thus, by the act of February 26, 1828, the limits of the gaol yard
in the county of Hancock on the first day of June of that year included, and until the 24th of November 1829, continued to include
all the territory in the county of Waldo. On the 21st day of Nov.
1 S29, Staples, the debtor, was committed to the gaol in Hancock
county. This was a lawful commitment. On the same day he was
liberated from prison by giving the bond on which the action is founded; in virtue of which bond he was immediately at liberty to go at
large in any part of the counties of Hancock and Waldo, at least
during that and the two following days. The question is, wliat were
the rights and liabilities of the debtor, after the 24th of November,
and the declaration of the Court of Ses,iuns of the county of Waldo
as to the erection of the gaol in that county, and its readiness to be
occupied, according to the acts above quoted and the condition of
the bond declared on. We must ascertain as well as we can the
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meaning of the legislature as expressed in the foregoing provisions.
When the debtor was committed to gaol, he was lawfully t>ntitled to
his liberty, within the limits of the gaol yard, as then established, including Hancock and TYaldo; of course, the bond which he gave
was a lawful one as to the terms of its condition; and it was a part
of the condition that he should surrender himself to the gaol keeper
and go into close confinement, as required by law ; but, according to the 21st section of ch. 209, a debtor, having been admitted
to the liberty of the gaol yard by giving bond as before mentioned,
is not obliged to surrender himself to the gaol keeper, if within the
nine months after being admitted to his liberty he has been discharged according to law. Within such nine months was he discharged
according to law? It appears that within that period, viz. on the
16th of March 1830, he was admitted to take the poor debtor's
oath at the prison in Castine; which oath must have been administered by justices of the peace in and for the county of Hancock.
If he had not been admitted to his oath, to what gaol must he have
been committed or to what gaol keeper should he have surrendered himself? The conditition of his bond, lawful when given, required him to surrender himself to the keeper of the gaol in Castine. If he had so surrendered himself, would it not have been the
duty of the keeper of that prison to receive and detain him ? The
10th section of the act incorporating the county, expressly says that
such keepers are "required to receive and detain in their custody
all such prisoners and debtors"-that is, all persons belonging to the
county of Waldo. There is no provision in the act for the removal
of such prisoners from the gaol in Hancock to the gaol in Waldo;
and it would seem that such a removal was never intended ; for had
it been, some mode would have been prescribed ; and in ca5e of
rnrrender some provision would have been made to protect innocent
debtors and their sureties from incurring a forfeiture of the penalty
of their bonds. In addition to this, there appears to be an intelligible expression of legislative meaning in the language of that part of
the 10th section, which requires and makes it the duty of all magistrates and civil officers in the county of Hancock to do and per-
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form all acts and duties relating to debtors, belonging to T¥aldo,
but committed to llancoclc g,aol, as they are required to do and
perform for other debtors committed to the Hancock prison. According to this plain language, what authority could two justices of
the peace in and for the county of Waldo have to administer.the
poor debtor's oath to Staples ?,

They surely could not go and ad-

minister it in the gaol at Castine, supposing Staples had never given
bond ; they could do no official act out of their own county ; and

Staples, being within the liberties of the prison, could not :::fter .No-

vember 24th, go into the county of Waldo, and, with knowledge that
the gaol in that county had been declared by the Court of Sessions
to be ready to be occupied, apply to t,rn justices in that county to
administer the oath to him, without violating the condition of his
bond. Could the legislatme have intended, tliat in order to avail
himself of the privilege of gaining his liberty, he must either violate
his bond and thus subject himself and his surety to a severe penalty,
or the officiating nrngistrates must violate their duty and transcend
their jurisdiction ? Looking at the several provisions of the act incorporating the county of Waldo, and especially the tenth section,
we are all of opinion that the only reasonable a:1c.l safe construction
of it is, that all persons belonging to Waldo, who were committed
to the gaol in Hancock, in virtue of the provision for that purpose, in
that section, must be considered as having been to all intents and
purposes as much the prisoners of the keeper in Hancock, while in
close confinement ; and, while enjoying the libct·ties of the gaol yard
in Hancock county, their duties, rights and liabilities ,,-ere the same
as tho11gh in both situations, they had been inhaliitants of that county ; with the single exception, that from June I, 1828, to JVovembcr
24th, 1829, they enjoyed more extensive liberty, inasmuch as they
might travel or reside in any part of the cou:1ty of TValdo, as weil
as llancock, \YithGttt violating the condition of their bon·ds. This
opinio:i, therefore, settles one, and the principal question of constructi,in, arising merely on the face of the acts themselves, and unconnectecl with the particular facts, presented in the statement of
the pnrtie~.

li 8

1'"ALDO.
Lewis v. Staples & al.

The only questiC'n remaining is, whether the residence of Staples,
the debtor, at his home in Prospect, within the limits of the county
of "fValdo, after the 24th day of November, for a length of time, as the
parties have expressed it, and prior to his discharge, in consequence
of his having been permitted to take the poor debtor's oath, amounted to a breach of the condition of his bond. By virtue of a public
law, which was in full force when the bond was given, he knew that
his immediate return to his home and residence there, was lawful ;
and, if by a subsequent public law, of which all persons are bound
to taka notice, the limits of the gaol yard in the county of Hancock
had been restricted, so as not to include any part of the county of
Tf'aldo, the residence of Staples in the town of Prospect would
have amounted to a violation of the bond. Such was the case of
Reed v. Fullum, cited from 2 Pick. 158. But, no man was bound
to take notice of the acts or declarations of the Court of Sessions in
relation to the readiness of the Waldo gaol for occupation. There
is no evidence or intimation that the debtor had any notice of this
declaration of the Court of Sessions, even when he took the poor
debtor's oath. It is true, as a general principle of law, "that if a
covenant be to do an act, upon the performance of an act by a
l!tranger, there needs no notice ; because it lies equally in the knowledge of the obligor and obligee, and the obligor takes upon himself
to do it ; as if a condition be to pay when A. marries ; there needs
no notice when A. marries." 3 Com. Dig. 106, 107, L. 9. But
we apprehend this principle of law cannot properly be applicable
in such a case as the present. Staples had no means of knowing
when the gaol in Waldo would be accepted and declared to be in
readiness, and the Hancock gaol yard limits, in consequence, re~trici.ed to Hancock county, unless public notice had been given by
the Court of Sessions a reasonable time before hand, that on the
24th of :November, 1829, the gaol would be completed and ready to
be occupied ; but nothing of that kirrd appears to have been done.
While Staples was lawfully residing at his home in TValda county on
the day above mentioned, the Court of Sessions pronounced the gaol
ready to receive prisoners; and, according to the principle on which
the counsel for the plaintiff contends the action to be maintainable,
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the debtor, before he was, or could be aware of it, had committed
an escape, though he did not 'know his «iuty, till it was too late to
comply with it, nor his danger, until it was too late for him to make
his· escape. Considering the novel and peculiar provisions, in both
acts, so far as they relate to Tflaldo county debtors, committed to
Hancock gaol, we are of opinion that Staples cannot be adjudged to
have violated the condition of bis bond, as he had no knowledge
that the territory of Waldo county had ceased to be a part of the
gaol yard of the county of Hancock, as it was established to be by
the act of February 26th, 1828.
"\Ve cannot persuade ourselves that the legislature, actuated a-s
they must have been Ly liberal and humane feeli11gs towards unfortunate debtors, could evei· have intended that the legal provisions
which we have been considering, should by a strict <'onstruction, be
converti·d into snares for entrapping the innoceut and unsuspecting,
and thus defeating the purposes of justice.
Plaintiff nonmit .

.A Justh.:e of t:1t' p2ae:-..:· ha.3 n.d 2. uth0r:~.,- t•) t-ct.ke tht> H•eo;_;1J.izance of a. pri~1,ner 1 whi]ein custody of the offher undc-r a rnil.tirnu.; is3ued by tn1ot1k'r Justice: for want uf
suretif~;j fnr his a;ipP.aranee at Ccu:·L n.n<l bcfOre his con1mit1uent tiJ prison.

Scire facias on a recognizance. The defendants were sureties
for two- Croclccts .; who were examined on.'n criminal charge, befor11
a Justice of the peace, who ordered them to find sureties for their
appearance at the next Court, and for want of sureties issued a mit-

timus against them. While they were on the way to prison, in
custody of the officer, they went before another Justice, and entered into the recognizance on which the pre:.ent writ waii :med out.
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Sprague, for the defendants, objected that the latter .Justice had
no jurisdiction of the matter, and that therefore the recognizance
was void. And THE CouRT being of that opinion, the .11.ttorney General
entereu a nolle proseq_ui.

CASES
IN THE

SUPREME JUDICIAL COURT

THE COUNTY OF YORK, APRIL TERM, 1832.

STAPLES

vs.

BRADBURY

wal.

A father conveyed his farm to his son, reserving a life estate to himself; and
taking from the son a bond to pay all his father's debts, support him during hi~
life, furnish him with a horse, oxen and farming tools to use nt his pleasure; to
deliver and account for to the father, on demand, certain enumcrnted neat cattle
and sheep belonging to the father, or others as good as those. The son thenceforth had the chief management of the farm and property for about three years,
when the father died ; soon after which the son sold the stock as his own.
Hereupon it was held ; -

That if the son was attorney to the father, his authority was not coupled with
an interest ;-or, if it was, yet by its terms it was to be executed only in his lifetime ;-and in either case it ceased at the death of the father :That placing the property thus under the apparent ownership of the son, did not
estop the father or his representatives from showing the true nature of the authority:And that as no title passed to the son"s vendee, the administrator of the father
might lawfully take the stock into his own possession, to he administered with
the other assets.

Tms was an action of trespass for taking and carrying away a
yoke of oxen and three cows, the property of the plaintiff; who
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claimed them under a bill of sale from Joseph Bradbury to himself,
dated .11.pril 22, 1829. The defendants took the cattle from the
plaintiff by order of the administrcrtor on the estate of Jabez Bradbury, the father of Joseplt. The question was whether the cattle
belonged to the intestate's estate, or not. It appeared that the
father, June 29, 1826, conveyed his farm to his son Joseph, reserving a life estate therein to himself; and that the son at the same
time gave a bond to bis father, conditioned to pay all the father's
debts ; to support him during life in a decent and comfortable manner, providing him with a horse and chaise, a yoke of oxen and
farming tools to use at his pleasure; and to deliver and account for
to the father, on demand, certain enumerated neat stock and sheep
belonging to the father, or other stock as good. The son thenceforth managed t?e farm and stock, and, with the father's consent,
exchanged some of the cattle, and conducted the business of the
father as his agent, the latter declaring that after his death Joseph
would i1ave all that was on the farm. About two months after his
father's death he sold to the plaintiff the property in question being
part of the cattle enumerated in the bond.
The Chief Justice, before whom the action was tried, was requested by the counsel for the plaintiff to instruct the jury that the
bond constituted a power of attorney to the son to sell any of the
property for which he therein engaged to account ; that this authority was coupled with an interest, and so was not terminated by the
father's death ; and that if the cattle were ostensibly the property of
Joseph, and so much so as that the plaintiff might fairly presume
them to be his, and this with the knowledge or by the act of the
father, they ought to find for the plaintiff, These instructions the
Chief Justice declined to give; and informed them that the authority of the son expired at the death of his father. Whereupon they
returned a verdict for the defendants ; which was taken subject to
the opinion of the Court upon the question whether the de~ired instructions ought to have been given.

D. Goodenow and Fairfield, for the plaintiff, contended first, that
Joseph had sufficient authority from the father, by the terms of the
bond of June 1826, to dispose of the cattle. The only obligation
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on his part in such case was to furnish " others as good." Secondly, that this authority was coupled with an interest, and so did not
expire at the death of the father. The legal operation of the transaction was a gift of the property to the son, reserving to the donor
the privilege of employing the cattle of the donee in his own senice.
Hunt v. Rousmaniere, 8 Wheat. 204; Hunt v. Ennis, 2 Mason,
250; Bergen v. Bennett, 1 Gaines's Gas. 1.-Thirdly, that the
father having suffernd Joseph to treat the property as his own, and
having enabled him to make a legal sale without employing any other
name than his own as vendor, is now bound by his acts. Buffinton v. Gerrish, 15 .JIJass. 158; Husspy v. Thornton, 4 Mass. 407;
Thurston v. McKown, 6 Mass. 428; Dana v. Newhall, 13 hlass.
498; Schimmelpenninck v. Bayard. l Pet. 290 ; Pickering i•.
Busk, 15 East. 42.

J.

8J E. Shepley,

for the defendants.

C. J. delivered the opinion of tbe Court, at the ensuing
June term in Kennebec.
MELLEN

On the trial of this cause, it appears by the report of the Judge,
the principal, and indeed the only question was whether the catt1e
taken by the defendants were the property of Jabez Bradbury at
the time of his death, or of his son Joseph, under :whom the plaintiff
claims title. This being a question of fact, all the evidence relating
to the point was left to the jury, who by their verdict have decided
that Joseph the son was not the owner of the cattle at the time of
the sale, which was .llpril 22, 1829. It appears by the bill of
sale that he undertook to sell the cattle in his own right and as
his own property. Jabez Bradbury, the father, died, one or two
months before the bill of sale was gi\·en. There must be judgment
on the verdict, if the Judge's instructions were correct, and the requested instructions were properly refurnd.
The first instruction was surely correct. If the son was the
agent of the father and had power to make bargains on his account,
and sell or exchange his cattle, still that authority was at an end as
soon as the father died, which was prior to the sale to the plaintiff.
We are of opinion that the requested instruction as to the legal im-
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port of the bond from Joseph to Jabez was properly declined.
There is not in any part of the condition an authority given by the
father to the son, in terms, to sell and dispose of any of his property.
The condition recites a conveyance of the· father's farm to Joseph,
and his :!greement to maintain him ; speaks of the stock on the
farm as the father's, and contains an agreement to deliver and account to him for it on demand, when he should need the same, or
other oxen, cmvs and sheep as good as those then belonging to the
father. The only expression contained in the bond, which is relied
on as showing a pmvcr, coupled with an interest, is that by which
the son was authorised to deliver other cattle and sheep as good as
those on the farm.

But if this gave a power to sell, and substitute

other cattle or sheep in the room of tLose sold, the substitutes were
to be delivered to the father; of course, the power, if coupled with
an interest, was, by the express terms of the condition, to be executed in the lifo time of the father ; but as this was not done, they
were the prope;-ty of the Lt her when he died ; and, as well as his
other property, were legally subjected to the control of the administratrix ; and on this ground the sale by Joseph to the plaintiff conveyed nothing.
The last instruction requested was, that if by the act or knowledge
of the father, the cattle had been placed in such a situation as ostensibly to be the property of Joseph, and so that the plaintiff might
fairly presume it to be his, the jury shnuld find for the plaintiff. We
also think this instruction was properly denied. Surely, because
the owner of cattle or ;iny other personal property, leases it to his
neighbor, who goes into possession, that neighbor !ms no rig!.t to
disp:;se of it ; we are not to allow property to be thus changed.
The question i5 not did the cattle appear to be the property of

Joseph when he gave the bill of sa],,, but were they then his property ? The jury have decided that they were not. A multitude of
cases in Massachusetts and in this State have settled the law, that
such possession by one, who is not the owner, may always be explained, to repel the charge of fraud or to vindicate and protect the
rie:hts of the true owner. There must be

Judgment on the ·vrrdict.
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vs.

LELAND.

The hostler at n stage-tavern, though in the service of the mail contractors and
regularly employed in changing the post horses on the great daily route, and occasionally driving the mail stag", is not within the act exempting "stage-drivers" from military duty,

Tms was a writ of error to a Justice of the peace, to reverse a
judgment rendered in favor of the defendant in error, who was clerk
of a militia company, agatnst the now plaintiff in error who was en..
rolled therein as a private soldier, but refused to do military duty.
He was in the employ of the mail contra-c-tors at Saco, to attend and
change the horses conveying the mai1, which passed through that
place four times a day ; and he occasionally drove the mail stage,
in the sicknes:;, or absence of the regular driver; and also drove the
gigs and extra stages in which the mail was sometimes conveyed,
when the travelling was bad, or extra assistance was required.These services occupied all his time. He was not sworn as a stage
driver. And the question was whether he was a "stage driver,"
within the meaning of the militia acts, and as such exempted from
military duty.

J. and E. Shepley, for the plaintiff in error.
Leland, pro se.
PARRIS

J. delivered the opinion of the Court.

The second section of the United States' militia law exempts
from the performance of military duty "all post-officers and stagedrivers, who are employed in the care and conveyance of the mail
of the post office of the United States." Does the plaintiff in error
come within either description? It is not pretended that he was a
post-officer, for he had no employment in the post office in any capacity. Could he be considered a stage-driver employed in the
care and conveyance of the mail ? He was engaged by the contractors to attend at the stable and prepare the horses. This was
24
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the general business for which he was hired, and to which his attention was principally directed. Although his services as a hostler
might be as necessary to facilitate the progress of the mail as those
of the driver, still they were of a different kind and did not constitute
him a driver, and without that character, altl:ough he might im~
properly have the sole care and custody of the mail, he comes not
within the class of exempts. If the hostler is to be exempted by
constrnction because bis services are necessary in the superintendance and care of the hPrses and carriages, why not the mechanics
by whom the horses are shod and the carriages repaired, and by extending the principle include all who furnish any of the means of
subsistence so essentially necessary to the convefance of the mail.
The language must have a reasonable interpretation. It could
never have been intended that every one who handed a mail from a
stage coach to the post office, or who might happen to relieve a
driver when sickness or accident prevented the performance of his
trip, should thereby become a "stage driver," and claim exemption
from military duty. If the law could be satisfied with such slight
services, the result would probably be a Yery considerable diminution of the company rolls.
To answer the phraseology and spirit of the law, the general or
stated employment of the person claiming the exemption must be to
convey the mail; in which case, although the person so employed
may be occasionally called to other services, sti:I he will retain his
general character, and fall within the exemption. The counsel for
the plaintiff in error puts the case of one who drives and rests on alternate days, and asks if be is to be·considered a stage driver. Undoubtedly he is, and so is he who statedly conveys the mail on a
route where, by the regulations of the post master general, it is carried but once a week, notwithstanding it may require but one day
to perform the route. But the man who is generally employed fot·
other services, and not statedly as a driver, ne:ther loses the character of his general employment, nor gains that of stage driver, by
being called occasionally from his usual duties, to relieve a regular
driver, who by sickness or accident may be unable to perform his
appointed service.
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There is nothing in this case which shews that the plaintiff was
hired as a driver, but on the contrary for a different service; and
the fact that be has not taken the oath by law required to be taken
by all persons employed in the conveyance of the mail, is a strong
circumstance indicating that neither he, nor the contractors by whom
he was employed, considered conveying the ~ail as any part of his
duty.
The defendant in error contends that even if Littlefield had been
employed as a regular driver of the mail stage, yet inasmuch as he
neglected to take the oaths which the law requires "before he shall
be entitled to receive any emolument," he cannot avail himself of
the exemption from military duty. From the view already taken
of the case, and the nature of Littlefield's employment, it becomes
unnecessary to consider this point. It has, however, been expressly
decided in a neighboring state, that the exemption canr:ot be claimed unless the oath has been previously taken. Twombly v. Pinkham, 3 N. H. Rep. 370.
We are of opinion that there is no error in the record and proceedings before us; and the judgment is affirmed with costs.

HoBBS

vs.

GETCHELL

&,- al.

The privilege of freedom from arrest white going to or returning from the pollli on
the days of election, does not extend to an ·elector preparing to go, if he has not
actually proceeded on the way.-Cunst. llrt. 2, Sec. 2.

'l'His was an action of debt on a bond given for the debtor's liberties. Tbe defendants pleaded in bar that the principal debtor was
arrested in execution on the day of the state elections, and while he
was at his own house, preparing to attend the election in Sanford,
and a reasonable time only previou3 thereto, he being a legal voter ;
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and t}lat to effect his release, and by duress of imprisonment, the
bond in q1,1estion was executed. To this the plaintiff replied that
the arrest was between the hours of nine and ten in the forenoon,
and not during his attendance at, going to, or returning from said
election; and that after giving the bond at the gaol in .11.lfred, he returned to Sanford, where the election was holden at one o'clock in
the afternoon, and there exercised his elective franchise without molestation or hindrance. The defendants rejoined that the arrest
was made while he was preparing to go to the election and only a
reasonable time previous thereto, and alleging the duress as before.
The plaintiff surrejoined that the arrest was made between the hours
of nine and ten in the fo{enoon, and at an earlier hour than a rea~~able time for the debtor to leave his home to attend the election
at th~ time ~ppointed ; concluding to the country ; which was joined. A second plea in bar was filed, in which the arrest was alleged
to have been made while the debtor was going to the place of election ; to which the plaintiff replied as before ; and the defendants
re-affirming the same fact in their rejoinder, and tendering an issue
to the country, it was joined by the plaintiff.
At the trial of this cause before Whitman C. J. in the court below, the defendants called witnesses who testified that they went
from their own home about eleven o'clock on election day, anri
stopped at Getchell's, at his request, till he should be ready to go
with them to the town meeting, which was four miles off; that he
was preparing to go, and was ready, except putting on his hat, when
the officer arrested him, and took him away to .11.ifred; that they
went directly to the meeting, and arrived just before it was organized, which was at one o'clock ; and that Getchell arrived after
them, and before the meeting was opened. On the other hand, the
officer testified that the arrest was made between nine and ten o'clock; and the prison keeper at lllfred testified that the commitment was before the meeting in that town was organized, which was
at twelve. The distance from Getchell's house to the prison was
four miles ; and thence to the place of election in Sanford was five
miles. This evidence, the Judge instructed the jury, was insuf-
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ficient to maintain either of the issues on the part of the defendants ;
and they therefore found for the plaintiff; to which the defendants
filed exceptions.
TV. B. Holmes, for the defendants, referred to the Constitution of
Maine, .IJ.rt. 2, sec. 2, exempting electors from arrest while going to,
attending at, and returning from elections; and to similar exemptions
to members of the legislature in those of the United States and of
Massachusetts. The privilege here claimed is analogous to those
of legislators, parties and witnesses. By the law and custom of
Parliament, members of the House of Commons are privileged for
a convenient time to enable them to come and go. 1 Tidd's Pr.
170. And this has been extended to forty days before and afte1·
each session ; though the peers deemed twenty days sufficient.
Courts of Justice, in the case of parties and witnesses, have given
the law of privilege a liberal exposition, allowing the party a reasonable time to prepare for his departure, and not judging with severity even his loiterings by the way. Lightfoot v. Cameron, 2 H.
Bl. 1113; Hatch v. Blissett, Gilb. Ca. 308; Smythe v. Banks,
4 Dal. 329; Bro . ./1.br. tit. Privilege, 4 ; Meekins v. Smith, l H.
Bl. 636 ; Hunt's case, 4 Dal. 387; 6 Mass. 245; 1 Tidd's Pr.
173; 1 Jllaule o/ Selw. 638; Moor 57, 340; Jacob's Law. Diet.
tit. Priv. and Parl. ; Basset's case, 7 Bae . .IJ.br. 413; 1 Dal. 296.
The privilege of the elector is given by the constitution ; and it
should be expounded as liberally as the privilege of parties and
witnesses. The one is protected for the sake of public liberty; the
other for the sake oi public justice; The whole day of election must
have been intended; as in some cases the elector might dwell so
far from the place of balloting as to render it necessary to leave his
home on the preceding day. The act of preparation to go, shows
the intent, and is done with reference to the election, not less than
that of going to the polls. It necessarily includes the eundo, and
ought as such to have been left to the jury. I Bl. Com. J67; 3
Bl. Com. 289.

E. Shepley, for the plaintiff, cited 6 Com. Dig. Privilege .11.;
Ex parte .McNeil 6 .illass. 264; .i'Jtleekina v. Smith, 1 11. Bl. 636;
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Spence v. Stuart, 3 East. 89 ; Coffin v. Coffin, 4 .Mass. 29 ;
Cook v. Gibbs, 3 Mass. 197; Lewis v. Elmendorf, 2 Johns. Ca.
222.

D. Goodenow argued in reply.
C. J. delivered the opinion of the Court at the ensuing
May term in Cumberland.
l\JELLEN

The defendants contend that Getchell was illegally arrested and
committed to prison, and being under duress of imprisonment when
the bond declared on was executed, the same is void. ·whether
the arrest and imprisonment were illegal was the question on trial.
The defence of the action is placed on a provision in our constitution, art. 2, sec. 2, which is in these words, viz: "Electors shall,
in all cases, except treason, felony and breach of the peace, be privileged from arrest on tl1e days of election, during their attendance at,
going to, and returning therefrom." It appears that Getchell lived
more than four miles from the place of the town meeting at Sanford,
and four miles from the prison in .11.lfred; and that the distance from
the prison to the place of the town meeting in Sanford is five miles.
If the arrest was not illegal, the commitment was not. We are well
satisfied. that the latter part of the above cited section is restrictive
of the generality of the preceding, and that the meaning is that Electors should be privileged from arrest during such part of the days as
is occupied by them in their attendance at, going to and returning
from the election. It is contended that Getchell was arrested as he
was going to the town meeting, which was to be holden on that day
at one of the clock in the afternoon. The witnesses produced by the
defendants, testified that as Getchell was preparing to go, and ready,
excepting putting on his hat, the arrest was made. According to
this testimony, Getchell was not, when arrested, going to the election
or ready to go-he was preparing to go. This does not bring the
case within the lauguage of the constitutional inhibition. Does the
evid1mce bring it within its fair import and construction ? The
abovementioned witnesses say they left home about eleven of the
clock, in order to go to the meeting, and on their way, called at
Getchell's. On the other hand, the officer who made the arrest
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testified that he did it between nine and ten o'clock ; and the prison
keeper testified that the commitment was before the meeting at .11.lfred was organized, which was to be held at 12 o'clock. On these
facts was not the arrest made so early in the <lay as to be liable to
no objection ; or, in other words, were not two or three hours more
than a reasonable time to be occupied in travelling four miles, or a
little more, to attend the town meeting ? But we again observe that
the defendants' own witnesses proved that Getchell had not left home
aml was not going or ready to go to the meeting when the arrest
was made. We have no authority to extend the language of the
con5titution to cases which it does r.ot comprehend; and we must
remember that the inhibition as it stands gives a right to debtors on
the days of election, or at least, on a part of those days, which rights
thus given, have to the same extent, abridged the rights of creditors.
We feel it our duty to be governed by the plain language of the
constitution as it stands. Questions of privilege in England depend
on different principles or usages, and not on definite, constitutional
prov1s10ns. Exception overruled.
Judgment on the Verdict.

The President &,c.

ef the

Srn.AFFOR;D BANK

vs.

CROSBY,

·where it was the usage ofa bank to suffer the accommcdation notes of its dPbtors
to remain over-due, the interest being paid in advance at every return of the
period of renewal, and one of its former directors, conusant of the usage, and
acquiescing in it, became surety on a note to the bank, which was afterwards
suffered thus to lie over for more than two years, until the principal became insolvent ;-it was held that this was not such a giving of new credit to the
principal as discharged the surety.

Tms was an action of assumpsit on a promissory note to the plaintiff.5, which the defendant and one Wyatt had signed jointly and
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severally with one Varney, and as his sureties, dated .Marci, 28,
1825, for six hundred dollars, payable in sixty days with interest.
The defendant had been a director of the bank from its original institution in 1804, till the year 182 I, excepting one year ; during
two of which years he was its President. It was the usage of the
bank from the beginning, to discount accommodation notes at sixty
days ; and at the maturity of the note to receive checks and interest,
and frequently the interest alone, for the nut sixty days, endorsing
the same ; and so toties quoties, without any vote of the directors, till
the note was required to be taken up. This was done without any
renewal of the note, or consulting the sureties ; it being tacitly understood that the note was to lie during the time in which interest was
regularly paid ; but that the principal or sureties were in the meantime at liberty to pay the whole debt, if they chose. In this usage the
defendant acquiesced, up to the time of his leaving Dover in NewHampshire, in which the bank was situated, and removing to the
county of Penobscot in this State, which was in .11.pril, 1821.
A note signed by Varney as principal, and one .Mann and one
Chandler as sureties, on which $619,74 was due, was taken up
May 25, 1821, and a new note for six hundred dollars, with the
defendant and Chandler as sureties given in its stead ; and this
latter note was exchanged May 25, 1825, for the note now in controversy. The interest was paid by Varney, and regularly indorsed on the note, up to Dec. 31, l827. He resided in Dorer, and
was in good business and possessed of sufficient attachable property
to have paid the debt, till .11.pril, 1828, when he failed.
Upon this evidence the action was submitted to the decision of
the Court.

J. o/ E. Shepley, for the plaintiffs, cited Lock v. United States,
3 Mason, 455; Ilunt v. Bridgham, 2 Pick. 585 ; Rees v. Barrington, 2 -P-es. 540 ; Frye v. Barker, 4 Pick. 384 ; Bellows v.
Lovell, 5 Pick. 3l0; Oxford bank v. Lewis, 8 Pick. 458; Varner v. Nobleborou!{h, 2 Green[. 126; Lincoln o/ Ken. bank v.
Page, 9 Mass. 157; Loring v. Gurney, 5 Pick. 16; Renner v.
Bank of Columbia, 9 Wheat. 582; Mills v. Bank, U. States, 11
Wheat. 438.
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N. Emery, for the defendant, cited 2 Bl. Law. Tracts, 19 ; Nesbit v. Smit Ii, 2 Brown's Cli. Rep. 579; 10 East. 34; Tlie People v. Jansen, 7 Jo/ins. 232 ; TFilliams v. Gilman, 3 Green!. 286;
HJmer v. Dorr, 10 Mass. 26; Bank of Washington v. Triplet,
1 Pet. 30 ; 12 Wheat. 554; Kennebec banlc v. Tuckerman, 5
Greenl. 13).
MELLEN C. J. delivered the opinion of the Court nt the ensuing June term in Penobscot.

The cases cited by the counsel for the plaintiff shew most clearly
tliat persons transacting business at a bank are presumed to be acquainted with its urnges, and assenting to them, and are consequently bound by them, even when those usages are deviations from the
course established by legal principles. For this season such persons, when making contracts with a bank, are considered as doing
it with reference to such usages ; indeed, they are, in legal contemplation, a part of the contract. On this ground it is contended tliat
the present action is maintainable. The plaintiff does not rely on
merely presumed knowledge, on the part of the defendant, of the
nature of the usages of the bank; it appears he had express knowledge, from his having been for several years a director, and for almost two years president, ending in .llpril, 1821, about which time
he removed to the county of Penobscot, in Jl,Jaine. The usage in
question is particularly stated by the cashier. According to this,
the course of the bank was to extend credit to the principal debtor
on his payment of interest in advance for the usual term, without a
renewal of the note or consulting the sureties; and it was understooLl that the note was to lie in the bank during the time for which
intirest was paid; but the principal or sureties had liberty to take
up the note in the mean time if they chose so to do. The note on
which the prnsent action is founded, it is true, was not giYen till
1825, about four years after the defendant removed from Dover;
but it was given in payment of another note for the same sum, taken
up, arnl which had been given in May, 1821 ; which, of cour.,.c,
must have been in the b ~nk in the interim, anu the inten'st thereon
must ban· been paid. In the note of 1821, Crosby and Chandler
2fi
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were the sureties ; in that of 1825, now in suit, Crosby and Wyatt
are the sureties. Probably this new note vvas given on account of
the cbla.nge of one of !he sureties. It appears further that the note
of 1821, grew out of one given in 1819, for $619,74, which was
taken up in 1821. The defendant, when he signed the note in
question, must have known that he had not paid the interest which
had become due upon it; and the fact is that it had been regularly
paid by Varney, the principaL These circumstances are evigence
of bis recognition of the usage, ( which has never been changed since
the bank was incorporated,) as lately as in 1825, and of his continued liability in consequence. There is no proof that the defendant
ever requested the bank to call on the principal and secura payment;
and the cases cited to the point shew that mere delay to prosecute
the principal does not discharge a surety, unless some fraud has
been practised. The continued solvency of Varney until .IJ.pril,
1828, does not consti:ute a defence, in the circumstances of this
case, and we are all of opinion that the action is well maintained ;
and according to the agreement of the parties a default must be entered.

SEWALL

vs.

SEWALL,

llpon thP tria.l of" writ. of right, the tenant gave j;, evicknce a dePd conveying
the premises from the dernandant to a third person, in order to disprove the demandant's right to recover; and evidence was also offered to show that previous
to this conveyance the tenant had verbally admitted !_he demandant's title a5
tenant in common with him, though he had, after the conveyance, denied it,
claiming to hold the whole. The latter declarations, made after the conveyance,
the Judge instructed the jury to disregard. And for this cause a new trial was
granted, the evidence being proper for them to considet, as tending ta show the
intent and evince the character of his previous occupancy.

Tms was a writ of right, brought by Stephen Sewall against Jos~ph Seu·all, upon his own seisin within twenty years, for one forty
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€ighth part of certain lands. The title of the demandant was regularly deduced and proved, down to July 19, 1827, on which day,
as it appeared from a deed offered by the tenant, he had conveyed
all his right, title and interest in the premises to David Wilcox. To
show tliat he w<ls disseised at the tiu1c of tbis conveyance and that
therefore nothing passed Ly the deed, the dcmandant read the record of a partition, in the Comm~m Pleas at February term, 1823,
upon the petition of John Sewall and others, the demandant not being a party thereto, and having had no notice of its pcndency, from
which it appeared that the whole tract had been divided among the
petitioners and others, and their parts set off it1 severalty, one moiety having been assigned to John Sewall, as his share. This part
he conveyed uy deed of quitclaim, dated July 17, 1824, to tlic
tenant, who aftenvards entered into the same. The demandant
contended that these proceedings, and the entry of the tenant under
John Sewall's deed, amo~nted to a disseisin; and that not haviug
entered at any time after the devise under which he claimed, he

Daniel
Sewall, Esq. testified tbat in eight or ten different conversations

was ousted, am! nothing passed by his deed to Wilco1.

with the tenant, since the conveyance of John Sewall to him, he had
admitted that the demandant had a right in common in some part
of the demancled premises, which he wisheLl to purchase ; but that
after the making of the deed from the demandaut to f;flilcox, the
tenant denied any right in the demandant, and claimed to ho1d the
whole. It also appeared that in October 1830, the tenant had
aliened all his right to a part of the lancl he bought of John Sewalfr
describing it by metes and bounds.
The demand ant's counsel requested tho Chief Justice, Lefore
whom the action was tried, to instruct the jmy that if they believed
that the tenant, in his conversations with the witness, intended only
to admit the right of the demandant to the land, and not the fact
that he had entered or was in possession as a tenant in common
with him, then the dernantlant was disseised at the time oi' 1rn1kiDg
his deed to Tf''ilcox, and therefore nothiug passed l>y it, and the demandant was entitled to recover. The Chief .Justice declined ~o
to instrnct them; but he did iustrnct thorn that if they believed, from
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the testimony, that the tenant, after he purchased of John Sewall,
admitted that the demandant had a common right in some part of
the tract, which he was desirous of purcha.,ing, «nd that from that
time till the making of the deed to Wilcox he did not claim to hold
adversely to or in defiance of the title of the demandant, but in
consistency therewith, there was nothing to prevent the operation of
the deed to Wilcox, to whom the demandant's title was thereby
conveyed. He also instructed them to take no notice of that part
of the testimony which related to the declarations made by the tenant after the date of the last mentioned deed.
To which instructions the counsel for the demandant filed exceptioas.

D. Goodenow argued i:1 support of the exceptions, and cited 3
Bl. Com. 179, 180.

E. Shepley, for the tenant, argued that his occupancy was in
submission to some title in the dernaudant, and therefore did not
defeat the operation of his deed. Kennebec Proprietors v. Laboree, 2 Greenl. 281; Commonwealth v. Dudley, 10 .Mass. 406;
Wells v. Prince, 4 Mass. 67; Cook v . .11.llen, 2 Mass. 470. The
deed from John Sewall \vorked no disseisin, it being nwrely a conveyance of such interest as he might have in the prnperty, and not
an absolute conveyance of the fee, Fox v. Widgery, 4 G.reenl.
214. Nor is the reception of the whole profits by the tenant a disseisin, he being only a tenant in comm,on. Barnard v. Pope, 14
.Mass. 438. And the seisin of a cotenant is sufficient for a devisee;
Brown v. Wood, 17 Mass. 74; as well as for an heir. Shumway
v. Holbrook, I Pick. 116.
The opinion of the Court was delivered at the ensuing term
Cumberland, by

in

;'\h:LLEN C. J.
By the exceptions it appears that the title of the
demandant was proved to have been good on the 19th day of July,
1827 ; but the tenant contends that on that day he sold and conveyed all his right, title and interest in the demanded premises to WilCO.:t', by his deed of that date.
Unless he was disseised when he
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made the deed, the title passed to Wilcox, and the action fails.
The jury under the directions given them, have found that he was
not disseised. The only question is whether they were properly
instructed. John Sewall was seised of the tract of land assigned
to him, and his title and seisin were conveyed to Joseph, the tenant,
by deed dated July 17, 1826; Joseph went into possession under
his deed and has ever since remained in possession. We think that
the first instruction given to the jury, though not in the language as
requested, nor merely of the import of it, yet that it was more
comprehensive, and included the requested instruction and was
more explicit and intelligible ; presenting to their minds the grounds
a~d principles on which they were to decide the question whether
the posse~sion of Joseph, of the premises in question, at the time
of the conveyance to Wilcox, amounted to and constituted a disseism. We do not perceive any incorrectness in the foregoing instruction. Tlie next inquiry is whether the second instruction was proper. To answer this question we must examine the testimony of
Daniel Sew?ll· He stated that in eight or ten conversations with
Joseph Sewall, since the conveyance of John Sewall to him, be admitted that the demandant had a right in common in some part of
the demanded premises, and that he wished to purchase it; but that
after the conveyance to FVilcox, Joseph denied all right of the demandant and claimed to hold the whole. The admission of Stephen's right in common was good evidence to qualify tlic seisin and
possession of Joseph, and prove that they were not adverse to, but
in submission to the common seisin of S:ephen; and his denial had
a tendency to prove, and, in fact, was proof that hi;; possession was
adverse to the title of Stephen, and so was a disseisin. The evidence of the above denial, however, the Judge instructed the jury
to disregard, which, in effect, amounted to an exclusion of that part
of Mr. Sewall's testimony. Now the difficulty is this. Mr. Sewall refers only to two dates; namely, the time of the conveyance
from John Sewall to Joseph; and the conveyance from Stephen to
Wilcox; between which events or dates there is an interval of a
year. It does uot appear how !ong before the deed to Wilcox was
given, the above mentioned admissions of Joseph were made; or
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when he began to consider himself as holding adversely to Stephen
and openly denying bis right; it might have been many months before the conveyance to Wilcox; and that the denial of the demandant's rigi1t had reference to bis own possession and claim of the
whole for months before the above conveyance was made. This,
perhaps, m~y be an improbable fact; but being a matter of inference, it was proper for tlie consideration of the jury ; and though a
disseisin committed by Joseph after the deed was made, would be
a fact of no importance in this cause, or in auy manner affect the
operation of the deed, still the excluded evidence might have been
considered by tbe jury as explanatory of the intentions of Joseph

;t

before the conveyance was made and shewing him a desseisor
that time. On the whole, we are all of opinion that the last restrictive instruction was too limited and thereiore incorrect.
Exceptions sustained; verdict set aside; and new trial granted,

LoRD

·vs.

CHADBOURNE ~

al.

At the ti1ne of tlic in<lorscinent of a pro1nissory note then payable, t!w indurscr rL'queste<l the indorsee "not to call on the maker at preseut," to which the irnfors,•,·
agreed. No demand vv·as rnade on the urnkcr till 1nore tlian six n1onths afterwards, and no notie,, to the indor,,er till three months ufter <lernand ; all tlw par-

ties living in the same county. And it wus held that this agreement did uo1. excuse so lung a delay, and that t11c i11dorser W3S discharged .

•'l_ssumpsit by the indorsee against the indor:,ers of a prnmissory
note made by Porter Sands, May I, 1830, and payable to the defendants or their or<ler on demand, and indorsed in blank to the
plaintiff. At the time of its indorsement, which was July 30, 1830,
the defendants requested the plaintiff" not to call on Sands at present," and the plaintiff replied that he would not. Sands, being
about to fail, was sued by the plaintiff~ Peu. 14, I 831, but nothing
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was realized from the attachment; and no notice was given to the
defendants till May l 7, 1831. The parties all lived in this county.
U pan these facts the action was submitted to the decision of the
Court.

D. Goodenow and Hussey, for the plaintiff, contended that the
agreement amounted to a waiver of demand and notice; and that
the plaintiff was thereby con~tituted sole arbiter of the time when he
would call on either of the parties; or else it was made his duty to

Mead v. Small, 2
Greenl. 207 ; Cobb v. Little, ib. 261 ; Hunt v . .JJ.dams, 6 Mass.
519 ; Oxford bank v. Haines, 8 Pick. 423 ; Storer v. Logan, 9
Mass. 57; Sumner v. Gay, 4 Pick. 3 i 1; Jlioyes v. Bird, 9 Alass.
436; White v. Howard, 9 Mass. 314; Parker v. Par_ker, 6 Pick.
80; Bond v. Farnham, 5 .llass. 170; Boyd v. Cleaveland, 4 Pick.
525; 2 Stark. Ev. 274; Fairbanks v. Richardson, 5 Pick. 436;
Weld v. Gorham, 10 .tlass. 366; Lincoln ~- Ken. bank v. Page,
9 .Mass. 155 ; The same v. Hammatt, ib. 159 ; Blanchard v. Hilliard, 11 .Mass. 85; Jones v. Fales, 4 Mass. 251 ; Berkshire bank
v. Jones, 6 J'rlass, 524; Taunton bank v. Richardson, 5 Pick.
436; City bank v. Cutter, 3 Pick. 414; Barker v. Parker, 6 Pick.
80; Burrill v. Smith, 7 Pick. 291; Hale v. Burr, 12 Mass. 86;
Bank of North .JJ.merica v. Barriere, I Yeates 360 ; Rugeley v.
Davidson, 2 Conn. SS; 2 Stark. Ev. 272, note 1.
wait till the defendants requested him to move.

J. iy E. Shepley, for the defendants, cited Bayley on bills, 336;
Hopkins v. Liswell, 12 .Mass. 54; Field v. Nickerson, IS Mass.
138; Renner v. Bank of Columbia, 9 Wheat. 587; Free v. Hawkins, 8 Taunt. 92; Britton v. Webb, 2 Barnw. ~- Gres. 483 ;
.Moies v. Bird, 9 Mass. 436 ; Groton v. Dallheim, 6 Green!. 4 76;
Mead v. Small, 2 Greenl. 207; French v. Bank of Columbia, 4
Cranch 163; Hussey v. Freeman, IO J11ass. 84; Bank of Washington v. Triplett, 1 Pet. 35.
MELLEN

C. J. delivered the opinion of the Court.

The note in question had been due about three months when it
was indorsed to the elaintiff, yet no demand was made on Sands
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for more than six months; and no notice was given to the defendants
for more than three months after such demand. Laying out of the
case the agreement made between the parties that Sands should not
be called on "for the present," and it is most manifest that no legal
principles could be found to sustain the action. In the circumstances of this case we can:1ot believe that the above agreement could
excuse so long a delay in making the demand ; but we need not
place our decision merely on this ground. The agreement had respect to the demand on Sands exclusively; and the obligation of
the plaintiff to give not:ce to the defendants of the non 1iayme:it by
Sands remained wholly unaffected by the agreemeut. They had a
right to require of him a strict compliance with legal principles as to
the time of giving such notice ; and his delay and omission to give
such notice are a decisive bar to the action, according to settled law.
The other facts in the report arc of no importance. The plaintiff
must be called.

The inhabitants of

WELLS

vs. The inhabitants of

KEK-

NEBUNK.
The wifo ·of an insane pauper in Kennebunk left hi:n in 18():J, and returned to her
fathcr•s house in JV'cwJield, where she was soon after delivered of' a son. She
and her son were supported by her father, at his house, for about eight years,
wlwn she h•ft that town and removed from this c,rnnty, to which she never returned. Her hnsb:rnd died in 132(); and the boy continued to live with and Le
s,1pported by his grandfathc-r, till 1,3;2:l. Hereupon it was !IC'ld thnt tlie boy was
emancipated Ly his mother; and therefore acquired a Sf'ttlemcnt by his domicil
in .,Yurjidd, at the pass~gc of Stat. 1P21, cit. 122.

IN tbis action, which came before the court upon a case stated,
the only question was upon the settlement of Stephen D. Littlefield,

•
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a pauper, for whose support the action was brought.
appear in the opinion of the Court.

The facts

D. Goodenow, fo1· the plaintiffs, argued that the clause in the
Statute for the settlement and relief of the poor, which fixed all set•
tlements
to apply
but only
statute.

in the place of the then existing domicil, was not intended
to minors having derivative settlements from their fathers;
to those who were not otherwise provided for in the same
Fairfield v Canaan, 7 Green!. 90.

Bourne, for the defendants, cited North Yarmouth v. Lewiston,
5 Greenl. 57 ; Sidney v. Winthrop, iu. 123 ; Parsonsfield v. Kennebunkport, 4 Greenl. 47; Eastport v. Lubec, 3 Greenl. 220;
St. George v. Deer Isle, ib. 390; Amherst v. Granby, 7 Mass. 1.
MELLEN

C. J. delivered the opinion of the Court, at the ensuing

term in Cumberland.

Simon Littlefield, the father of the paupei', had a legal settlement
in Kennebunk, and died in Octobet, 1820, having been for many
.. years prior to his death insane and a town pauper. His wife separated from him in March, 1809; and it does not appear that thay
ever lived together afterwards. lu May, 1809, the pauper was
born at Newfield, where his mother lived at that time at her father's
house, and continued to fo·e until the year 1817, when she removed
to Brighton, in the county of Somerset, and from tlience in 1825, to
Clinton, in the county of Kennebec. The pauper continued to live
at JVewfield, with his grandfather, until the autumn of 1821; when
the gran<lfather removed to Brigltron, and the pauper with him,
where they both continued to live till 1829, when the pauper left
him and went to Tflells. On these facts the question is whether the
pauper has to this time retained his derivative settlement in Kennebunk, or gained a new one in his own right in Newfwlcl, in virtue
of the act of ~Iarc!t 21, 182 I, at which time he was about twelve
years of age. A minor child residing with tile parents and under
their care and nurture does not gain a sE,ttlcment by the incorporation ofa town. Hallowell v. Gardiner, I Green[. 93; St. George
1J, Deer Isle, 3 Grr:;enl. 390.
But a minor, if emancipated, might
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so gain a settlement, eir under the statute of 1821. See the last
case. Emancipation is not to be presumed, though it may be implied from cinumstances. In Eastport v. Lubec, the paupers were
helpless orphans, without any home where they had a right to remam. The court adjudged them as settled in Lubec by the act of
1a21, where they were then supported by a relative. In St. George
v. Deer Isle, the pauper's mother was married to a second husband,
in whose family she had no right to remain at his expense.
She
was considered as emancipated and capable of gaining a settlement
in her own right. Jn Parsonsfield v. Kennebunkport, the pauper
w,as considered as having her residence in the family of her father
in law, to which she might always be welcome ; 8J]d that her residence at another town in the country on the 21st of .March, 1821,
was merely a temporary one at service ; so that there was no proof
of emancipation. In Pittston v. Wiscasset, 4 Green[. 293, the pauper was a minor, and prior to the act of 182 I, had resided in different places, by direction or permission of his mother ; she receiving a proportion of his wages, and, in s0me cases, making the contract for his services. This was considered as disproving emancipation, and of course the minor did not gain a new settlement under
the statute of 1821 . The case before us differs from the foregoing.
After the death of Simon Littlefield, and indeed from the time of
her desertion of him, his widow had no home except in her father's
family, who, we are to understand, maintained her and the pauper,
then a child. When the child was about eight years old, the mother left the town of Newfield, and has never returned to it ; but did
not carry the pauper with her ; he lived in the grandfather's family,
which was his home, till the year J829, during all which period, it
does not appear that she has contributed to his support, controlled
any of his conduct or received any of his wages, if he ever earned
any. She seems to have resigned him to the care, governmBut and
protection of the grandfather. The language of her conduct seems
to be plain and not to be misunderstood. The conduct of the pauper seems to speak a similar Janguag9,; he-has not followed her, or
sought her- aid or submitted to her control. Considering all the circi1mstances of this ca~e, we are led to the conclusion that the pau-
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per must be considered as having been emancipated before 1821,
and that by his residence and having his home in Newfield on the
21st of March of that year, he gained a settlement in that town by
virtue of the statute before mentioned ; accordingly a nons1:1it must
be entered.

The inhabitants of

WATERBOROUGH

vs. The inhabitants

of NEWFIELD,
"Where the wife left her husband, and returned, with her children and furniture, to
her father's house in the same town; and the husband, not being suffered to follow her, and having no property, sought employment in a neighboring town,intending to return and dwell with his wife whenever she should be reconciled to
him, which was afterwards effected ;-it was held that his domicil remained in
the town wltere !1is family had continued to reside.

THis was an action of assumpsit for reimbursement of the charges
of the support of one Eli/ah Smith. The material facts, which
were developed at the trial, and then stated in a case made by the
parties, will be found in the opinion of the Court.

Jl.ppleton, fut· the plaintiffs, contended that the pauper gained a
settlement by having his domicil in Newfield at the time of the passage of Stat. 1821, ch. 122. Putnam v. Johnson, 10 Mass. 501.
He had the jus dorni, and freedom from arrest, in the house of Dr.
Jl.yer. Oyster v. Shead, 13 Mass. 520. Any residence, however
short, was sufficient. The Venus, 8 Cranch, 279. He had acquired the rigLt to vote, and was eligible to office, and liable to do
military <luty, in JVewfield; from which place, moreover, he had no
present intention of removing. And he had no right to dwell in any
other house. Cambridge v. Charlestown, 13 Mass. 501; Abington
v. Boston, 4 Mass. 312; Green v. Buckfield, 3 Greenl. 136 ; Dixmont v. Biddeford, ib. 202; Boothbay v. Wiscasset, ib. 356. Had ha
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died, on or before the passage of the act of Jlrlarch 21, 1821, in the
neighboring county of Cumberland, the Jndge of Probate in that
county would not ha\·e bad jurisdiction to grant administration on
his estate. Cutts v. Haskins, 9 Mass. 547; Harvard College v.
Go1·e, 5 Piclc. 370; Holyoke v. Haskins, ib. 20; Hallowell v.
Saco, 5 Green[. l l :3.
J. 'Y E. Shepley, for the defendants, cited Gorham v. Canton, 5
Greenl. 266 ; Turner v. Buckfield, 3 Green!. 229; Knox v.
Wa!doborough, ib. 455; Hampden v. Fair.field, ib. 436; Richmond
v. Vassalborough, 5 Grienl. 396.
C. J. delivered the opinion of the Court at the ensuing
July term in Waldo.
1\lELLEN"

Smith, the pauper, resided in Shapleigh from about the year 1816
till the spring of 1820, in a hired house, with his family. At that
time a misunderstanding took place between him and his wife. He
absented him:e!f several weeks from the house where he lived, and
his wife and the children went to her father's house in that town,
and caused the fumitme to be removed to that place, though the
person employed to remove it, was forbidden so to do by the husband. Soon after this the house they ha9 occupied was removed to
another place, and was never afterwards occupied by Smith or any
of his family. Th,~ husbaiid was forbidden by Wood, the wife's
father, to c~me to his house; the wife was unwilling that he should
come and he never did, for about two years, nor until after a reconcili~tion had taken place. After the separation, the husband lived
some time at his father's in Shapleigh; afterwards, a short time, in
Tf'aterborough, and in NiJvember, 1820, he went to Dr . .!lyer's, in
.Vewfield, and n·sided w1th him till 4th of .!lpril, 1821, and worked
for .!lyer to pay a de':Jt he was then owing him. He testified that
he never intended to abandon his family, but always meant to return to them, when he should be permitted so to do. That he never furnished them n:1y supplies. though he should have furnished
them with neces~aries, if he could have been permitted. And that
he did not know that he should ever be permitted to go back and
live with her a-t hir father'is ; but that he had some hope of living
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with her again. This is a compressed summary of the facts on
which our decision must be founded. We may add that it does not
appear that they ever had any fixed home in Shapleigh after the reconciliation ; they lived a few weeks at her father's, and after his
removal to Waterborough they remained several months in Sliapleigh and then removed to Limerick. The question is, where was
the pauper's domicil on the 21st of March, 1821. On that day
he was in the employment of Dr . .11.yer in Newfield, and his wife
and children were residing in Shapleigh, at her father's house, and
in possession of the furniture belonging to the husband, which had
been removed from the house they had lately occupied. It is a
well settled principle of law that if a man leaves his family and home
for months or years, animo revertendi, his domicil is not changed
by such absence so long as such intention continues ; and this intention must be ascertained from a view and consideration of all
circumstances. It is true that while he was res:ding at Newfield,
he bad no house in the town of Shapleigh which he then had a
right to enter ; but his wife and children were in that town ; and he
never intended to abandon them, but always meant to return to them
as soon as he could ; and the case finds that a reconciliation took
place, and he carried his intention into execution as soon as he was
able to do it. A man domiciled in a particular town, will continue
to have his domicil there, though he may own no real estate, nor
occupy any. He may live as a boarder; he and his family may
live as boarders and still retain their domicil. The misunderstanding between the pauper and his wife, led to the separation, and poverty caused her removal to her father's ; and his poverty rendered
him unable to procure another dwelling where he could live with
her, as he testified he was desirous to live. These facts seem to
indicate no intention to change the domicil, more than was manifested by the pauper in the case of Richmond v. Vassalborough.,
cited and relied upon as decisive of the case at bar. We have particularly examined the facts of that case and find a strong resemblance between the two. In both, the paupers left their families in
consequence of a misunderstanding with thair wives; in both there
was no absolute desertion of their families, but a conditional inten-

206

YORK.
Waterborough v. Newfield.

tion of returning to them and living with them again ; in both a reconciliation took place, and a consequent reunion of the parties,
though not until after the 21st of March, 1821. In Richmond v.
Vassalborough, the court considered the reunion as a degree of evidence of the original intentions of the husband, proper for the consideration of the jury ; and as the court in the present case, are b~
consent of parties, authorized. to draw all inferences which a j m
might properly draw, we may consider the subsequent reconciliation
as evidence of the sincerity of the pauper's declarations as to his
hope and intention of again living with his wife and children, who
continued to reside in Shapleigh as before mentioned. In Richmond v. Vassalborough, the pauper during his absence, furnished
some small supplies to his wife; and in the present case he was desirous of doing the same, had he been permitted so to do. In Richmond v. Vassalborough, the wife deserted the house in which she
and her husbanrl had lived together, and on her return from China,
unlawfully broke into an empty house and there resided; so that in
that case, as well as in the one before us, the former habitations of
the husband and wives prior to their separation, had ceased to be
their rightful homes, and indeed they had no new places of settled
habitation until after their reunion. On the whole, we perceive no
material distinction between the two cases, and the same legal principles must be applicable to both.
According to the agreement of the parties a nonsuit must be entered, with costs for the defendants.
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ALLEN

wal. vs. THE PoRTLAND STAGE Co:.\IPANY.

Jfan execution be issued within "twenty four honrs" after judgment, though it
be on the following day, it is irregular under Stat. 1821, ch. GO, sec. 3, and may
for that cause be set aside.
Paro! evidence may be received to show the hour of the day at which an execution
was issued, for the purpose of showing that it was within twenty four hours afte:
judgment, and therefore irregular.
But such irregularity can only be shown 1:/y parties or privies; and it cannot affect
the title of an innocent purchaser without notice.
\Vhether this objection can be taken collaterally, or only directly upon a motion to
set aside the execution ;-qu(J're.
The extent of an exeeution on real estate cannot be considered as commenced till
the appraisers are sworn.
Whether it can be said to he commenced before the land is shown to the appraisers ;-dubitatur.
Therefore where an appraiser was chosen by the debtor's attorney, and the debtor
died before either of the appraisers was sworn, the extent was for this cause held
void.
Paro! evidence is admissible to show the time of the debtor's death, for the purpose
of avoiding the extent, as it docs not contradict any fact stated in the officer's
return.

Tms was a writ of entry, in which the demandants claimed title
to a parcel of land as devisees u:1der the will of Elisha .11.llen.
In a case stated by the parties it was agreed that the land was
formerly the property of Porter Sands; that the testator caused it
to be attached Oct. 22, 1830, in his suit against Sands, in which
judgment was entered /lpril 26, l 831 ; and that this entry was
made as late as five o'clock in the afternoon. In the same evening,
by consent of the attorney of Sands, the execution was made out,
bearing date .11.pril 27th, and delivered to the creditor's attorney.
Sands died on the 27th day of .11.pril, at one o'clock in the afternoon. On the morning of that day, S,mds being insensible, his attorney, having general discretionary powers to act for him in this
matter, notified the officer who had the execution that he had chos-
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en John Low, Esq. as an appraiser, for the debtor. The other two
appraisers were chosen in the forenoon of the same day. In the afternoon Mr. Low, being then notified of his appointment, declined
acting, on account of the death of Sands; but after the funeral he
was induced to waive the objection. The appraisers were sworn,
and the extent completed .Jlpril 30th ; the debtor's attorney having
previously notified the officer that his power was terminated by his
client's decease, and that he did not wish l\Ir. Low to act as chosen
by him. The officer's return was in the usual form, showing that
the appraisers were chosen on the 27th, Low being chosen by the
debtor's attorney, and the oath administered and the extent completed on the thirtieth. The other facts were agreed subject to objections as to their admissibility in evidence.
The tenants claimed under a mortgage made by Sands to them
Feb. 14, 1831, and an entry for condition broken.

D. Goodenow, for the demandants. The execution being dated
the day after the rendition of judgment, appears regularly issued ;
first, because the law does not regard fractions of a day; and secondly, because parol evidence is not admissible to show the contrary. The presumptions of law are in its favor; and if an interval of twenty four hours is necessary, the court ought to presume
that the judgment was entered as early on the twenty sixth as it
cnuld lawfully have been entered, and that the execution was issued
at the earliest legal hour on the following day, and previous to the
death of Sands. If two judgments are entered on the same day
neither has the priority, because parol proof is inadmissible. But if
the law be otherwise, the debtor here consented to the issuing of
the execution, and so the irregularity is cured. Ruggles v. Ives, G
Mass. 494; Bean v. Parker, 17 Mass. GOl ; Bott v. Burnell, 9
.lli.ass. 96; 11 .Mass. 153; Eastabrook v. Hapgood, 10 Mass.
313. And if not, yet the execution cannot be avoided collaterally;
but only upon direct application of parties or privies. Butler v.
Haines, 3 N. Hamp. 21.
As to the extent, the sheriff's return is conclusive evidence of the
choice of the appraisers. G Com. Dig. 242. The attornay's authority was sufficient for this purpose, both as he was attorney of
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record, and as he had general discretionary powers. No deed was
requute. Commonwealth v. Griffith, 2 Pick. 11; Smith v. Bowditch, 1 Pidc.137. And the appointment thus made was irrevocable. The extent was commenced, and the rights of the creditor
were thereby vested, before the death of Sands. But if the appointment was not good as made by the debtor, it may be taken as
made by the sheriif, as though the debtor were absent or refused to
choose. In either case, his death intetyening could not prevent the
·completion of the extent. Herring v. Polley, 3 Mass. 121; Grosvenor v. Gould, 9 Mass. 209.

Dane and J. Shepley, for the tenants., as to fractions of a day,
-cited Jlfostyn v. Fabriga~, Cowp. 16; 5 Dane's./1.br. 136; 4 Co.
70; Doug. 58; Prescott v. Wright, 6 Mass. 20; 9 Dane's .llbr.
80; 1 .McCord, 369 ;-as to the admissibility of parol evidence,
Leland v. Stone, IO .}Jass. 461 ; Mc Gregor v. Brown, 5 Pick.
170; Wynne v. Wynne, 1 Wils. 42 ;-as to the irregularity of the
execution, Briggs v. Wardwell, 10 .Mass. 355; Hildreth v. Thompson, 16 .Mass. 91 ;-and as to the extent, Cushing v. Hurd, 4
Pick. 253 ; 5 Pick. 170.
WESTON

J. delivered the opinion of the Court at the ensuing

June term in Penobscot.
By the statute, directing the issuing, extending, and serving of
executions, Stat. 1821, ch. 60, sec. 3, it is provided that the party,
obtaining judgment in a civil action, shall be entitled to have his execution thereon, at any time after the expiration of twenty four
hours, after judgment rendered. Now as in the course of judicial
proceedings, the days only are noted, and not more minute divisions of time, unless other proof is admissible, the direction of tha
statute would be rendered ineffectual, whenever the execution bears
date the day subsequent to the rendition of judgment. A defendant, against whom an execution issues, at an earlier period than the
law permits, ouglit to have some mode of relief. Suppose he moves
to set aside an execution, thus irregularly issued, if he is not allowed to prore the fact, he can take nothing by his motion. It would

27

210

YORK.
Allen & al. v. The Portland Stage Co.

seem therefore that such proof must be admissible, in order to girn
effect to the law. It does not contradict the record. Tlie execution may bear date the day following the judgment, and yet have
been issued within less than twenty four hours after its rendition.
But it is said the counsel for the defendant in the action upon which
the execution in question issued, waived his right to have it staid for
that period. He argued that it might be post dated, and that the
counsel for the plaintiff might receive it; on the day judgment was
rendered ; and it does not appear that more was intended by bis
assent. The practice of post dating, may be convenient for counsel, who are desirous of carrying with them their executions, on
their return from court ; but it is attended with hazard. If the clerk
refused in all cases to let them go from his office, until the twenty
four hours had elapsed, such a difficulty, as is now presented, could
Bot arise. The legal presumption being, that every thing is correctly and legally done by official agents, an execution, bearing date
the day following the judgment, will be presumed to have issued
aecording to law, and would not be suffered to be impeached against
persons, not parties or privies to any irregularity, such as is now
under consideration. Purchasers should be secme in their titles,
who buy without notice of such irregularity, where every thing appears by the record, to have been legally conducted. Whether ti1is
objection can be taken c01laterally, or whether only directly, upon
motion to set aside the execution, we do not decide, because we
arfil of opinion, that there is a fatal defect in the levy, upo:1 another
ground.
The first act to be done by the officer, in extending an execution
upon real estate, is, to cause three disinterested freeholders to be
5worn as appraisers. The statute points out how they are to be designated, in which the creditor, the debtor and the officer have a
part to perform ; but the duty of causing them to be sworn is the
first, which is specially and distinctly enjoined upon the officer. \Ve
are of opinion, that until this is donri, the levy cannot be considerul
as commenced. Indeed it might not be going too far to hold, that
the first step in extending an execution upon any particular real estate is, when it is shown to the at>praisers; for there is no desi£;na-
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tion of the land to be appraised, in the oath administered. The
authoritirs, cited by the counsel for the demandants, sufficiently
show that the return of the officer, whether true or false, is conclusive as to what is do'le under the execution; and is the only evidence, which can be received. But it is not evidence of the time
of the decease of the judgment debtor. That is a fact which may
be proved in pais. In the present case it is agreed, that the judgment debtor deceased on the twenty seventh day of .llpril, 1831.
By the officer's return it appears, that the appraisers were not
sworn, until the thirtieth of the same month. It results that the levy
upon the land in question, not having been commenced until after
the decease of the judgment debtor, was not effectual to transfer the
title from him to the judgment creditor. The demandants making
claim only as devisees under him, there must be

Judgment for the tenant,.

ELDEN

petitioner vs. CoLE.

The Sta'.. 1321, ch. 67, rr•:Iuln.ting reviews, docs not apply to a judgment rendered
in the Court of Co111mon Pkas: upon <lciTIUl'rcr 1 frmn which an appeal V."as claiincd, but by mistake was not entered, the remecly, if any, being by writ of error.

Tms was a writ of scire facias against the petitioner, as indorser
of a writ, to which he demurred specially in the court below ; and
the demurrer being overruled, and judgment rendered for the plaintiff, he appealed to this Court, but by mistake his appeal was not
entered ; for remedy of which he now applied for a writ of review.
MELLEN C. J. delivered the opinion of the Court at the follG-\:ving May term in Kennebec.
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On examination of the petition and of the judgment complained
of, it appears to have been rendered upon a special demurrer to
the declaration and joinder. The decision of the Court of Common Pleas, overruling the demurrer, is considered by the petitioner
as erroneous; and as, by mistake, his intended appeal from the
judgment below was not entered, he prays for a review of the cause
that he may have justice done him by a revision anJ correction of
the decision of the court as to the sufficiency of the declaration.
On examining our Statute of 1821, ch. 67, we are satisfied it was
never intended to embrace such a case as this. The object was
to provide a mode for an examination or a re-examination of the
facts on which causes depend. It provides that on the trial upon
review, either party may offer any further evidence. It speaks of
an increase or diminution of damages, &c. Indeed this question
has been distinctly settled in the case of Sturdivant v. Greely iy al. 4
Greenl. 534. A writ of error is the proper remedy for obtaining a
correction of the errors on the record, if there are any. It \rnuld
be inexpedient in such a case as this to grant a review, even were it
a proper course of proceeding; for after a trial on the review, a
writ of error would lie, in the s!lme manner as it will now.
Review not granted. No costs allowed to respondent,
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FuLLF.R

vs.

McDoNALD,

adm'r.

If the payee of a negotiable note indorses his name in blank on the back, he thereby assumes only the legal liability of an indorser, depending on written evidence, which cannot be varied by parol.
But parol evidence is admissible to show that the right to demand and notice was
waived by the indorser.
It is not necessary that such waiver be positive. It may result by implication,
from usage, or from any understanding between the parties which is of a character to satisfy the mind that a waiver was intended.

Tms was an action of assumpsit by the indorsee against the administrator of the late Gen. John M'Donald as indorser of a promissory note, of the following tenor:-" Limerick, Jlpril 8, 1820.
For value received I promise to pay John M'Donald or hi3 order
three hundred and twenty-one dollars and forty-six cents on demand
with interest. Davenport Tucker." At the bottom of the note
was the following memorandum ;-" The indorser guarantees the
eventual payment of the above note."-On the back were these
indursements ;-" 20 April 1820, pr. receipt-Received one hundred dollars, and a receipt given for the same. $100.-15 September, 1826. Received on this eleven dollars 94-100 being an
error and interest on note given up. $11,94.-And underneath" John M'Donald."-The declaration contained a second count
for money had and received.
At the trial, which was before the Chief Justice, the plaintiff offered the depositions of James Means, with the note annexed, and
of Robert M. Barnard; and the depositions of Earl Sturtivant,
with a memorandum annexed, and of Eleazer Howard, Jr.; to the
admission of each of which the defendants objected, but the objections were overruled.
Means testified that in the latter part of the year 1827, Tucker
being in Boston, he presented the note to him and requested payment ; to which Tucker replied that he was then unable to pay it,
but thought he should be in the spring. Means then requested
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Sturtivant to take notice of what was said, and make a memorandum of it, which he did.
Barnard testified that in October 1825, he received the note of
M' Donald in payment of a debt which the latter owed him ; .71'1'Donald at the same time saying that Tucker would pay the note
the next time he came to Boston, which was expected to be the
next spring; and if he did not, that he, M'Donald, would pay it
the next time he came to the city ;-that he told .Ji'Do11ald that
he would not take the note unless he would agree to those terms,
to which he assented ;-of which the witness directed his clerk, l\Ir.
Howard, to make a memorandum ;-that the next time he saw
Tucker he requested payment of the note, and Tucker replied that
he had the money of Gen. M'Donald under particular circumstances, that he could not pay it then, and should not until he could
make it convenient. Tucker further stated that there was an error
of $11,94 in the note. In September 1826, after the death of the
indorser, the witness stated these facts to his administrator, who
corrected the error by paying the amount in money, which was indorsed on the note, at the same time giving the memorandum annexed to Sturtivant's deposition. In the spring of 1827, Barnard
failed, and the note was transferred, with other effects, to his assignees, of whom the plaintiff was one. In a second deposition
Barnard testified that he had no interest in this suit; and annexed
a copy of the assignment to his creditors, from which it appeared
that they accepted the property assigned, in full of their respective
demands, and discharged him from all further claims.
Sturtivant testified that the note was in the hands of the assignees on the twenty-eigh,h day of December 1827, at which time
payment was demanded of Tucker, who promised to pay the note
in two or three months; of which, at their request, the ,Yitness made
a memorandum, on the back of an original paper signed by the
present defendant, and annexed to his deposition, in these words :
"Boston, Sept. 15, 1826. )Jlemorandum, that I, as administrator
of the goods and estate which were of John M'Donald, late of Limerick, in the county of York, and State of Maine, deceased, agree
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lo guarantee the eventual payment of a note which my father sold
to R. M. Barnard, against Davenport Tucker, dated Limericlc,
.f1_pril 8, 1820, which was the agreement of my father. John McDonald, administrator."
H1Jward testified that he was present at the indorsement of the
note to Barnard, and recollected the facts as the latter had stated
them in his deposition ;-that he made the memorandum on the
bottom of the note at Barnard's request ;-and that he was also
present in Sept. I 826, at the conversation testified to by Barnard,
between him and the administrator, who thereupon, in his presence,
made the memorandum annexed to Sturtivant's deposition.
It was admitted that Gen. M'Donald died March 16, 1826; and
that in the summer of 1829 the plaintiff's attorney called on the
defendant for payment of the note, who requested him to sue Tucker, which he did, and obtained judgment, but the execution was
returned unsatisfied.
Whereupon a nonsuit was entered, for the purpose of referring
to the court the question of the defendant's liability, he agreeing to
be defaulted, if adjudged liable to pay the note .

.llppleton and Jlf. Emery, for the plaintiff, cited the following authorities to show that the action was rightly brought in the name of Fuller: Bingham v .•Marean, 7 Pick. 40; Cole v. Cushi'.ng, 8 Pick.
48; Bayley on bills, 67; Frye v. Baker, 4 Pick. 382; 2 Stark.
Ev. 247; Blakely v. Grant, 6 Jllass. 386; Upham v. Prince, 12
Mass. 14; Smith v. Clark, 1 Esp. 180; Lorell v. Evertson, 11
Johns. 52 ; Williams v. Matthews, 3 Cowen, 252 ; Thompson v.
Robinson, 4 Johns. 27; Bank of Utica v. Smith, 18 Johns. 230;
Dean v. Hewitt. 4 Wend. 257; Cobb v. Little, 2 Greenl. 261; 3
Green!. 84 ;-and that it was apparent that notice was wai\'ed by
the indorser; or, if not, yet upon the whole evidence the plaintiff
was entitled to recover on either count : Taunton v. Rirhardson,
5 Pick. 436; 2 Stark. Ev. 273, 276, note; Burrill v. Smith, 7
Pick. 291 ; Hill v. Buckminster, 5 Pick. 391 ; Baxter v. Penniman, 8 .lVlass. 134; Brown v . .Jlnderson, 13Mass. 203; Emerson
v. Thompson, 1G Jllass. 439; Atkins v. Sau·yer, 1 Pick. 192 ; 1
Phil. Ev. 74; Pierson v. Hocker, 3 Johns. 68; Durgee 1.'. Den-
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nison, 5 Johns. 248; .flgan v. McMannus, 11 Johns. 180; Hall
v. Freeman, 2 Nott iy McCord, 479; Gibbon v. Cogan, 2 Campb.
183; 6 East. 16; 7 East. 231 ; Gunson v. Mott, 8 Serg. iy
Lowb. 478; Boyd v. Cleaveland, 4 Pick. 525 ; Barker v. Parker, 6 Pick. 80 ; Whitwell v. Johnson, 17 Jllass. 449; Hopkins v.
Liswell, 12 Mass. 52 ; Peacock v. Rhodes, 2 Doug. 3Ci3; Grant
v. Vaughan, 3 Burr. 1516; Ellis v. Wheeler, 3 Pick. 18; 2
Phil. Ev. 13, 14, 21; Dunlop v. Shearer, 1 Cranch, 418; Bay~
ley on bills, 244-6; State bank v. Hurd, 12 Mass. 172; Chitty
on bills, 170. That the want of privity was no valid objection
against the plaintiff's recovering on the money count: Wilde v.
Bishop, 4 Pick. 42 L ; Hill v. Ely, 5 Serg. iy Rawle, 363; Davenport v. Mason, 15 .Ma_ss. 85; Barker v. Prentiss, 6 .Mass.
430 ; Little v. Blunt, 9 Pick. 488. And to the competency of the
evidence objected to : I Phil. Ev. 226; Ely v. Forward, 7 .Mass.
25; Phillips v. Bridge, 11 Mass. 242; Bean. v. Bean, 12 .Mass.
20; Locke v. N . .fl.mer. Ins. Co. 13 Mass. 61; Cotchil v. Discon,
4 Jl!fcCord, 311; 5 Wend. 55; 2 Stark. Ev. 746 ; Ilenry v.
Jl,Jorgan, 2 Bin. 497.

J. 8,- E. Shepley, for the defendants, argued that the evidence
furnished nothing to take the case out of the ordinary rules applic.:ble to indorsed notes; and that therefore the defendant was not liaGroton v. DalIf it is any thing else, it is a contract of gum·•
::mty ; which was a promise to Barnard alone, and not assignable,
so as to entitle this plaintiff to sue in bis own name. Scott v. Mc
Lellan, 2 Greenl. 203; Chitty on bills, 448. Whatever it was, the
ble, for want of seasonable demand and notice.

heirn, 6 Greenl. 476.

proof is in writing, by the indorsement of the party's name on the
back of the note.

Over this, the holder may write whatever the

law implies by the act of transfer, but nothing more.

To admit pa-

rol evidence to set up any other contract, as made at tl!e same time,
would be to charge the party in the double capacity of indorser and
guarantor; and would violate the rule which does not admit parol
evidence to contradict or add to a written contract. Barry v .

.!Worse, 3 N. Hamp. 132; Bayley on bills, 336; Hopkins v. Liswell, 12 Mass. 54; Field v. Nickerson, 13Mass. 1~8; Rennert,,
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Bank of Columbia, 9 Wheat. 5S7 ; Free v. Hawkins, 8 Taunt.
92 ; Britton v. Webb; 2 Barnw. o/ Cresw. 483 ; .Moies v. Bird,
11 Jlfass. 440., Ilut if the parol evidence is admitted, it establishes
a contract altogether collateral, upon which here is no proper count
to entitle the plaintiff to recover. Dow v. Tuttle, 4 .Mass. 414.
And being a conditional undertaking, the defendant is absolved by
the laclws of Barnard. 01ford bank v. Haines, 8 Pick. 426 ;
Cobb v. Little, 2 Greenl. 261; Lincoln o/ Kennebec bank v. Page,
9 .Mass. 157; Berkshire bank ·v. Jones, 6 Jl,fass. 524; Thornton

v. Winn, 12 Tf'hcat. 183; Garland v. Salem bank, 9 :Mass. 408;
Trimble 1,. Thorn, 16 Johns. I 52; Griffin v. Goff, 12 Johns. 423;
:.Miller v. Hackley, 5 Johns. 375; Tower v. Durell, 9 .Mass. 332;
TYarder v. Tucker, 7 .Mass. 448.
The opinion of the Court was read at the next September term in
Alfred, as drawn up by

'\-V £STON J. The deposition of James Means, and the first deposition of Robert .ill. Barnard ; also a memorandum signed by the
defendant, and another by Earl Sturtevant, used at the trial, were
objected to by the counsel for the defendant.

The first deposition

of Barnard, taken by itself might be liable to objection, as it justified
tho inference that he was interested in the suit, and ultimately to be
benefited by it, if the plaintiff prevailed. But laying hi3 deposition
out of the case, the same facts are testified to by Eleazer Howard.
Besides, in Barnard's second deposition, given after all interest on
1i;s part had ceased, he reaffirms the facts stated in the first ; thus
removing every objection to his testimony.
It has been urged, that the liability of the intestate and of the defendant, if liable at all, is upon a contract of g1iarantee. And that
if the plaintiff from the evidence, if competent, could maintain an
action upon such a contract, he has no count charging the defendant upon this ground. An indorser is conditionally liable ; so is a
guarantee ; but the latter may be holden, where the former would
not be. The liability of a guarantee, and the steps necessary to
charge him, have been well set forth anrl illustrated in the case of
28
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the Oxford bankv. Haynes, 8 Pick. 423. He is generally eithee
the payer of a note not negotiable, or some person not named in the
body of the· note or other ,instrument, of which- he becomes the
guarantee. vV e are not aware of any case in which tbe payee of a
negotiable note has been charged as a guarantee,' who indorses his
name upon the note. If however he distinctly and expressly engages as such, there does not appear to be any objection to his being
so charged. But it is a contract of a specific character, governed
by its own principles. And there-is certainly great weight i~; the
position, that upon such an engagement, he cannot be held as indoi-ser, relying upon this contract as evidence of a waiver of demand
and notice. It would be confounding principles \vell settled, which
1t 1s important to preserve. But if, as was the present case, the
payee of a negDtiable note indorses it in blank, be thereby assumes
a legal liability_ as indorser, depending on written evidence. It
would affect bis liability, and materially vary his undertaking, if it
could by parol evidence be converted into a contract of guarantee.
If the depositions and memoranda objected to at the trial, \Yere introduced and relied upon for this purpose, cbanging as they would
the )egal effect oJ a written contract, they are not warranted by the
law of evidence, and are clearly inadmissible. And we are well
satisfied that if the intestate was not liabJe as inrlorser, neither he,
nor the defendant representing him, can be charged in this action.
If he ·was, either count in the plaintiff's declaration is sufficient. Upon this point we entertain not the least doubt. The note \vas negotiable. The intestate was the payee; and he inclorsed it in blank.
Nothing was writteu over his name, at the time or sit1ce ; nor does
it appear that he requested or authorized the making of any memorandum on the note. That was made by lloward, under the direction of Barnard, as their sense of what the intestate had agreed.
It constituted no part of bis contract. By his name on the back in
blank, he assumed the liability of an indorser of a negotiable note,
made payable to himself. The memorandum is not in itself evidence ; but may be used by the witnesses to refresh their memory.
Unless demand and notice ,vas waived by the indorser, there is no
sufficient evidence of either to charge him. The case therefore
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turns upon the question, whether it does appear by competent proof,
that demand and notice was waived. This may be proved by_parol.
It does not change the character of the contract, or convert it into
one of a different species. It only relinquishes a condition, to which
the party would otherwise have been entitled. It does not ~ppear
that Howard in his memorandum on the note, used the language of
t;he intestate. ·What he did agl'ee, is stated by Howard and by
Barnard in their depositions. They state from recollection, agree
in their te!3timony, and neither appears to be at a loss as to what
passer! at the time of the· indorsement.
to Barnard.

The intestate was· indebted

The note, payable on demand, had been then given

It had been some time prior i11 the hands of Barnard. The int_estate urged him to receive it in p1yment, and rrnss
it to his credit. Barnard was reluctant. It had been long due ;

over five years.

and it is evident from the testimony that he relied only upon the
credit of the intestate. But upon the urgent solicitat(on of the latter, and upon his express assurance and engagement, that if the maker did not pay the note the next time he came to Boston, he, the
intestate, would the next time he came; Barnard received the note,
and passed it to his credit. We are of opinion that the inference reasonably and justly to be drawn from this testimony is, that the legal
steps of demand and notice, otherwise necessary to charge an indorser, wern waived by the intestate. To hold his estate discharged
from this liability would, upon tl~ese facts, unjustly throw a loss upon Barnard or his assignee, without any fault or negligence on their
part. Barnard did, in relation to the note, every thing the parties
could have contemplated. Howard thinks he wrote to the make;-,
at the time of the indorsement. At any rate he _is sure that he saw
the 11ote when he came to Boston, and that payment W[lS demanded
of him by Ba;-nard.

He did not pay.

Then the intestate was to

pay ,,:hen he came to Boston; and we think the fair i1nplication is,
that he waived notice of the failure of the maker to pay, until he
could be apprized of it on bi~ arrival in Bos:on. Boyd v. Cleaveland, 4 Pick. 525, is a strong authority fot the plaintiff; and it is a
case decidedly in point. It is not distinguishable from the case Lefore us. It did not convert a contract of guarantee into e\'idell(;e of
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a waiver of demand and notice. Cleaveland was an indorser; not
a guarantee. He could not be made such by parol; but from what
passed between him and Boyd, when the latter received the note, he
was deemed, and we think properly, to have waived his right to demand and notice. It is nnt necessary that such waiver should be
direct and positive. It may result by implication from usage, or
from any un<leJ'standing between the parties, which is of a character to satisfy the mind that a waiver was intended.
The nonsuit is taken off, and a default is to Le entered.
Defendant defaulted,

NowELL appellant, we. vs. Nov\TELL.
The power vested in this Cuurt io grnnt licc•nse to sell real csfalc for the pay went
uf debts is discretionarJ, not imperative.
License to sell real cs1'1te for the payment of debts will not be granted where the
chlims appear to be barred by the statute of limitations.
Nor will license be granted b sell real estate to defray charges of administration,
under Stat, 1821, ch, 51, sec. Gil, after the lapse of four years fron1 the grant of
letters of administration, and a reas3nable tirQC thereafter to settle the adminis:
tration account.
0

\Vhether license tu sell to <lefny ch,uges of administration only, can be grantee!
where the testator died before the sep:iration of M1tinc from .Massac/,use1ts, and
the rights of heirs and credit-1rs were vested under the laws of the latter State;
-qurere.
License under the foregoing circumstances having been granteci by the .ludge of
l'JuLlate, fro1n whose decree the heirs did not appeal, having had no kno\vledge
of the pendency of tht' petition, nor of the passage of the decree, an appeal was
granted on his application to this Court, under Stat. 1821, ch,, 51, sec. (i;;, and the
decree reversed, notwithst,mding the hnd had in the mean time been sold under
the license.
THE material facts in this case, except that the land was sold
Dec. 24, 1829, under the license granted by the Judge of Probate,
will be found in the opinion of the Court.
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J. Shepley, for the appellants, cited Ex parte Allen, 15 .711'lass.
58; Thompson v. Brown, 16 Mass. 180; Ex parte Richmond, 2
Pick. 567; Heath v. Wells, 5 Pick. 140.
Appleton, for the appellee.
PARRIS J. delivered the opinion of the Court m April term
1833, the cause having stood over for advisement.
This case comes before us as the Supreme Court of Probate on
appeal from a decree of the Judge of Probate for this county granting license to the petitioner, the present appellee, as administrator
de bonis non on the estate of John Nowell deceased, to sell the real
estate of said deceased for the payment of the charges of administration, The appeal was granted by this court upon the application
of the appellant preferred under the 65th sec. of the " Act to regulate the jurisdiction and proceedings of the Courts of Probate ;" it
appearing that the appellant was not present when the decree was
passed, and had no notice in fact of the pendency of the petitioner's
application for license, and that she had not lost her appeal by her
own neglect. The decree appealed from was rendered without any
opposition by those adversely interested, and probably passed rather
as a matter of course, it appearing that a balance was due the administrator, and that there remained no personal estate of the intestate with which to pay it. The material facts in the case are these :
John Nowell, the intestate, deceased in 181 O, or previous to that
time. On the 16th of July, 1810, administration on his estate was
committed to James Nowell. On the 13th of June, 1820, John
Nowell, the petitioner, was appointed administrator de bonis non.
On th\:l 14th of June, 1825, he settled his first account of administration, the character of which will be considered hereafter. On
the 5th of Se,rJternber, 1825, the real estate, by decree of the Judge
of Probate, was divided among the heirs. In Stptember, 1829, the
petitioner settled his second account of administration ; and in November, 1829, 011 his application, the decree appealed from was rendered, granting him license to sell so much of the real estate of the
intestate as would be sufficient to satisfy the administration account.
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By the 68th. section of the act above refened to, (Statutes of
Maine, ch. 51,) Judges of Probate of the respective counties" have
the same authority which the courts of common law have, upon petition, to empower and license executors, administrators, ~c. to sell
the real estate of their testators, intestates, &c. respectively for die
payment of just debts and legacies, with incidental charges, and
charges of administration." We may, therefore, in examining this
case consider it as if the applicatiori for license to sell was now originally before us, as a court of common law.
The power of the common law comts to authorize a sale of the
real estate of a deceased person for the payment of. his debts is
contained in the second section _of the " act respecting executors,
administrators and guardians, and the conveyance of real estate in
certain cases," (l\Iaine Laws, ch. 52,) which provides that when the
goods and chattels belonging to the estate of any person deceased
shall not be sufficient to answer his just debts and legacies, upon
representation thereof, and the same being made to appear to the
Supreme Judicial Court in any county in this State, &c. the said
court is authorized to empower and license the executor or administrator of such estate to sell all or such part of the houses, lands or
tenements of the deceased as may be necessary to satisfy his just
debts and legacies, with incidental charges, and charges of administration.
Is the real estate of John JYowell deceased, liable, or ought it to
be now holden for the payment of the administrator's account? It
. is to be kept in view that the intestate deceased in 181 O, or before
that time, a·nd his estate was then to be administered under the laws
of Mas5achusetts.
Upon all his real estate his creditors had a lien for the payment
of their debts, provided his personal estate was iusuffi.cient for that
purpose. Subject only to tbis lien the e~tate passed to his heirs,
and the administrator bad no powet· or co11trol over it. The expenses of administration were a charge upon tbe personal estate, and
out of that only could' the administrator be remunerated. They
formed no lien upon the real estate. That passed to the heirs free
from any claim that might arise for charges of administration.
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If the personal estate was insufficient to pay the debts, after deducting the expenses of administration, so much of the real estate
might be sold as would discharge the deficiency; but when the
debts were paid, the lien upon the land, created by statute, was
discharged, and the administrator had no power to receive it, by incurring further expenses in the administration. The language of the
statute of Massachusetts providing for the sale of real estate by executot·s and adE1inistrators authorises license to sell "so far as shall
he necessary to satisfy the just debts which the deceased owed at
the time of his death with incidental charges," but not including
charges of administration, as is the case in the statute of l\Iaine
above cited.
If the just debts of the intestate were paid by James Nowell, the
first administrator, then clearly by the law of Massachusetts under
which he administered, the real estate was discharged from all lien
which the creditors or the administrator ever had upon it, and the
lien could not be revived on the appointment of the administrator

de bonis non.

The reai estate was, therefore, under the laws of
Massachusetts, never assets in his hands, and he could have no au-

thority to dispose of it. Whether the just debts were or were not
paid by the first administrator docs not distinctly appear in the case.
Ile was appointed in 1810, and ten years intervened before the appointment of the administrator de bonis non, a time amply sufficient
and far exceeding that conternplated by law for the entire settlement
of the most complicatecl estate.
\Ve find in the case a report of commissioners " appointed to recPive and examine and audit the accounts of creditors to the estate
of John JYowell deceased under the administration of John Nowell
administrator de bonis non," dated February 18, 1822, and accepted at a Probnte Court on the 18th of Jl1arc!t following, in which
the cornmiss;oners report as due to .!lbigail Emerson $333 84-100
for balance due on note dated February 25, 1806. To Ebenezer
Simpson .$' 126 31-100 for balance due on note dated .111.arc!t 8,
1605, and to Jl,lark McIntire $33 13-100 for balance due on note
dated Janunry 9, 1809. From this report it might be inferred that
there were debts remaining unpaid by the first administrator.

But
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if it were so, and they were payable at the time of the decease of
tbe intestate, the statute of limitations in favor of executors and administrators was a complete protection to the administrator de bonis
non, inasmuch as nearly twelve years had then elapsed since the
appointment of the first administrator. Or if the debts were not
payable when the intestate deceasP.d, the administrator d2 bonis non
could shield himself under the same statute, more than seven years
having intervened between the report of the commissioners and the
application for license to sell, he being administrator during all the
time. But the application is not to sell to pay these debts. We
hear no more of them, no:· of a debt of $2808 reported by the same
commissioners as due from the estate of the intestate on the accounts of James JVowell, the first administrator.
ers report them due in February, 1822.

The commission-

Their report is accepted

in J1Iarch., 1822, and from that time to this we hear no more of thes~
claims, although Jolin Nowell is all the while administrator, and in
!he mean time exhibits and settles two accounts at the Probate office. These claims, if ever due, are barred, and no court ought to
grant license to sell real estate to pay them, even if the estate remained undiv:<led and in the same situation in which the intestate
left it.
In the accounts settled by the administrator de bonis non, ::md for
the payment of which he now asks license to sell real estate, the estate is charger! $371 comme:1cing with his first appointment in June,
1820, and ending September, 1829. The whole account is charging the estate but giving no credit. In ./lugust, 1820, there is a
charge of $9 paid appraisers, anc\ three dollars for attending with
appraisers, and five dollars for attending Probate court to hand in
inventory; but no credit has ever been given for, or any account
rendered of the disposition of what was appraised and inventoriPd.
So as to the corn missioners. There are charges amounting to $26
for the administrator's attendance with tliem, and also a charge for
their services, but it does not appear by the administrator's account
that he has ever paid a dollar of the sums reported by them to be
due from the estate. The whole account is for his personal services
in attending Probate courts, before commissioners and appraisers, for
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monies paid for probate fees, attornies', officers', commissioners' and
appraisers' fees, and for prosecuting and defending law suits. Not
a dollar collected or credited, not an a;-ticle of property accounted
for, not a debt paid. This is such an account as most clearly
would not be chargeable upon the real estat'.J, umhr the statute of
Massachusetts before referred to; and that statute was in force as
law in Maine f'..)r nearly a yeat aftcl' the petitione1· wa,s appointed
administrator. Whether the statute of Muina, which makes real
estate liable for the chargc3 of administration ~:s well as the payment of debts, is applicable to a cas3 whern tha admi::iistration was
granted under the _laws of :Massachusetts, like the case before us,
we do not feel called upon to decide.
The power of this court to grant or refose a license to sell is
discretionary, not imperative. The wcrds of the statute imply such
(liscretion. This court is authorised to grant license, not required,
and the Frobate court is invested with the sime discreti{lnary power. It is a power which is to be exercised cautiously and upon
thorough exanJination, inasmuch as by its exercise the real estate,
which otherwise would descend to the heirs, is placed at the disposal of the Administrntor. The law of l\Iaine ch. 52, sec.. I, has
made all the real estate of which any person may die seized liable
for the payment of his debts and charges of administration. But
to the duration of this liability there certainly should be some limi- tation. It is unnecessary for the accomplishment of the object of
the law, and it would be extremely ii1convenient and embarrassing
to heirs, that this lien, so extensive and parnmou11t in its effect,
should remain unlimited ;-that after all the debts were paid, the
administrator might still delay closing his administration until the
real estate had been divided, and perhaps transferred, and then enforce his lien to the injury of innocent and unsuspecting purchasers.
It is to prevent such mischief that the discretionary power of the
court, is to be invohd to refuse license to seH; and if inconvenience and loss follow such refusal, they will fall where they ought,
upon him who has been slothful, and not upon the heir or the unsuspectin?; assignee.
2\J-
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The law has fixed a period, by the expiration of which it seems
to be contemplated that estates should be settled and heirs left in
the quiet possession of their inheritance, undisturbed by either creditor or administrator. By statute no executor or administrator
can be holden to answer to any suit that shall be commenced
against him, in that capacity, unless the same shall be commenced
within the term of four years from the time of his accepting that
trust. This statute was intended for the benefit of heirs, that they
might be quieted by a speedy settlement of estates in which they
are interested, and the courts of Massachusetts whose statutes upon
this subject are very similar to ours, have uniformly refused to grant
license to sell real estate to pay debts after the expiration of the
four years, unless extraordinary circumstances rendered it proper.
As this is the period beyond which the administrator is no longer
liable for the payment of debts, it is to be expected that bis administration will speedily thereafter be brought to a close, unless some
extraordinary circumstances render it necessary to keep it open a
further time. If on seasonably closing his administration, either at
the expiration of the four years, or within a reasonable time thereafter, it should be found that the personal assets remaining in his
hands were insufficient to satisfy his administration ·account, the real
estate, under our statute, might, at the discretion of the court, be
holden for the deficiency.
We will now apply these principles to the facts in the case.
The esta-te of the intestate, having been under previous administration for ten years, was, in .Tune 1820, committed to the petitioner,
as administrator de bonis non. After having been under his administration upwards of five years, a decree was passed in the probate
court on the 5th of September 1825, dividing the real estate among
the heirs. Of the proceedings preparatory to this dirision the petitioner had notice, as he has charged in his account in .Tune 1825,
five dollars for attending probate court about the division of the
real estate ;--and by another charge it appears that he was present
at the probate court when the decree was made. And yet he raises no objection to the divi~ion, nor did he interpose any claim to

~\PRIL TERM, 1832.

227

Nowell v. Nowell.

the real estate as liable for the payment of the charges of administration, although his first account had some months before been allowed by the probate court.
Thus, after the estate had been more than fifteen years under
administration the heirs come into possession of their inheritance in
severalty, as well they might. The administrator still lies by more
than four years longer, permitting the heirs to remain in undisturbed possession, without any intimatiof! of his claim, or any attempt
to enforce his supposed lien upon the real estate, until November
1829, when he prefer~ to the probate court the application for
license to sell, which is now the subject of consideration. At that
time more than nineteen years had elapsed since the first administration was granted to James Nowell, and more than nine years
since administration de bonis non was granted to the petitioner.
The real estate had long been discharged from all liability for the
payment of the debts of the intestate. It was not by law liable for
the charges of administration under the first administrator, nor for
more than a year after the appointment of the petitioner ; and if it
became liable under the revised statute of l\Iaine, which, si.tuated
as this estate was, is by no means clear, we think the course pursued by the petitioner has been such as to give him now no claim
upon the real estate for the payment of his account; or, at least, to
render it improper for the court, at this remote period, to exercise
its discretionary power in his favor to the manifest injury of th«:i
heirs.,
The decree nf tlte probate court is, therefore, reversed,
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The grantee in a deed of conveyance brought an action of covenant against a remote grantor, alleging a breach of the covenants of seisin in fee, and good right.
to convey, as well as of the covenant of warranty. To which the defrndant
pleaded, admitting that he had no right to convey, at the time of com·eyance,
and that his immediate grantee, under ,,:horn the pluintiff claimed, took nothing
by the deed. The plaintiff replied that the defendant was seiscd in fact at the
time of the conveyance, ':hough not in fee and of right; and that such seisin
passed by the deed to his immediate grantee; which was traversed, and issue
t:iken the:-eon.

It was held tlrnt nnde;· this issi,c no e•;idcnce was ad rnissible to prove a breach of
the covenan'.. of warranty; and Uir.t the plaintiff could not recover 011 the other
covenant~, iu hLi oi.vn name, LS ussigncc, against his O\Vn allegation that they
were broken as soon as made.

Tms was an action of covenant, in which the plaintiff declared
upon the covenants in two deeds of conveyance, with general warranty in the usual form, made .May I I, 1825; by which the defendants conveyed certain real estates in Kennebunk to one Jesse
Varney, from whom by certain mesne conveyances, title deeds had
passed to the plaintifl:; who claimed as assignee of the covenants declared on. The first tract was described as lying on the east side
of Mousurn river, bounded by the bank of the river, by the post
road, and by the lands of divers persons therein named; and containing eighty eight acres and one hundred and seventeen rods, exclusive of "a town road which was originally granted from said
post road and adjoining the original bank of said river, to the landing ;" together with some other exceptions. The second tract was
part of a mill lot with the gri~t mill thereon, standing on the east
side of the same river, near the bridge, and adjoining the road.
In each of the two counts the plaintiff alleged a breach of the
covenants of seisin in fee, freedom from incumbrances, and good
right to sell and convey, in each of the deeds of the defendants, as
committed at the time of making the deeds. In the first count he
also alleged a subsequent breach of the warranty, in an eviction of
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himself from half of the grist mill by one George Lord, under a
writ of habere facias possessionem; and in the second he alleged a
similar breach, by an ouster of himself from all the premises by
certain persons named, under an elder and better title.
The defendants pleaded, first, non est factum; and secondly, a
general performance of the covenants ; on both which issues were
joined to the country. Thirdly, that as the second tract, and so
much of the first tract as lies eastwardly of the town road mentioned as running along the bank of the river, they were lawfully seised
in fee thereof by a good and indefeasible title, at the time of making the deeds, by virtue of which the same seisin and title passed
to Varney, their grantee; and that as to the residue, ( meaning the
parcel between the road and the thread of the river,) they had no
right or title to the same at the time of making the deeds, and that
Varney thereby took nothing. To this the plaintiff replied that as
to this residue, at the time of making the deeds, the defendants
were seised in fact, though not in fee and right ; and that Varney
entered under his deeds, and thereby acquired the same seisin.
The defendants rejoined by a traverse of this alleged seisin in fact,
tendering an issue to the country, which was joined.
At the trial, befol'e the Chief Justice, it was admitted that the
only question between the parties was whether the defendants were
seised in fact of the whole grist mill and privileges, and of the filastern half of .Mousum river, to the middle of the channel, at the time
of the grant to Varney. The plaintiff proved that the eighty eight
acre lot was never occupied home to the river the whole distance;
that the road was always fenced and kept open a part of the way
down to the landing ; and that the residue was inclosed in common
with the defendants' pasture, by an arrangement made between
them and the selectmen of the town ; that the defendants ran their
fence to the river to prevent their cattle from escaping ; that the
opposite or western bank of the river was owned by one Gilpatrick,
who kept a fence on the bank, through which the cattle of the defendants, crossing the river, broke and entered in the year I 824;
whereupon the defendants directed their tenant, with the consent of
Gilpatrick, to repair his fence, which was done. There was some
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evidence offered to prove a seisin in fact of the whole grist mill lot ;
but it was only hearsay, and of the most shadowy character.
The plaintiff also offered in evidence a copy of the judgment recovered by George Lord against him for half of the grist mill ;
which the Chief Justice rejected as irrelevant to the issue. He also
offered proof of his damages, which the Chief Justice also rejected ;
and directed a nonsuit ; being of opinion that the evidence was insufficient to prove a seisin in fact as alleged in the replication ; and
that therefore no estate in the residue in question passed to Varney
by the deeds. The nonsuit was entered subject to the opinion of
the Court upon its propriety, and upon the ruling of the Chief Justice at the trial.

N. Emery and Hussey, for the plaintiff, cited Wyman v. Ballard,
12 Mass. 304; Sprague v. Barker, 17 Mass. 586; Cutts v.
Spring, 15 Jl1ass. 135; 7 D. o/ E. 537; Brimmer v. The Prop'rs.
of Lang Wharf, 5 Pick. 135; Lunt v. Holland, 14 Mass. 149;
Hatch v. Dwigltt, 17 Mass. 289; Kennebec Prop'rs. v. Springer,
4 .Mass. 416; Boston Mill Gorp. v. Bulfinch, 6 Mass. 229; Little v. Palistcr, 3 Greenl. 6 ; 1-Iamilton v. Cutts, 4 Mass. 349;
Hall v. Leonard, 1 Pick. 27 ; Wilkinson v. Scott, 17 Mass. 249;
Fisher v. Dunning, 1 Hen. ~, .Munf. 563; Backus v . .McCoy, 3
Ohio Rep. 218.
Dane and E. Shepley, for the defendants, cited Peaceable v.
Reed, 1 East. 568; Doc v. Prosser, Cowp. 217; 3 Dane 478;
G Mass. 229; 4 Mass. 416; Commonwealth v. Dudley, 10 .Mass.
403 ; Cushman v. Blanchard, 2 Greenl. 266; Langdon v. Potter,
3 Jlfass. 219; Cadman v. Winslow, IO .Mass. 25 l ; Newhall v.
Wh,;eler, 7 JIJass. 199; Pray v. Pierce, 7 Mass. 381 ; Tufts v.
,/].dams, 8 Pick. 549.
PARRIS

J. delivered the_ opinion of the Court.

The first question presented by the re1jort is as to the proof of
the defendants' seisin of that portion of the premises described in
their third plea.
Upon this point the only proof that was introduced came from the
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plaintiff; by which it appeared that the defendants owned and occupied a lot bounded by a fence which separated it from a road
running on the easterly bank of Jlilousum river. Who owned the
fee in the land occupied as a road, does not appear. The case
shows that the defendants did not claim it. They were bounded
by the line of the road farthest from the river, and there was no
proof of any occupancy or possession by them west of their line,
excepting that a part of the road was for a time inclosed in common with the pasturn, by arrangement between the defendants and
the selectmen of the town. This and the repairing Gilpatrick's
fence on the westerly bank of the river is far from proof of an appropriation or possession of the water privilege or any part of the
river or the shore thereof. We sec nothing in the evidence reported which looks like a seisin in fact by the defendants or any intention to occupy and improve the whole grist mill nnd privilege, and
the eastern half of Mousum river to the channel at the time of making their deeds to Varney.
The next question is upon the admissibility of the rejected evidence. The plaintiff offered to prove an eviction by paramount
title, to support the allegation of breach of the covenant of warranty,
and also to prove the damages which he had sustained by reason of
such breach. Such proof would have been relevant if he had succeeded in proving the defendants' seisin of the premises at the time
of the execution of the deed ; but failing to do this, the case left
him nothing on which the covenant of warranty could operate. No
land bad passed by virtue of the deed, and consequently there was
nothing to be defended.
Was the nonsuit properly ordered ? Where the plaintiff does not
set forth a good ground of action, the defendant is not bound to answer. So where the plaintiff wholly fails to prove his material allegations the defendant is not put to his proof but may call for a.
nonsuit. Where there is contradictory testimony it is the exclusive
province of the jury to settle the facts. What was there to be set~
tied by a jury in this case ? As the issue was made up, it was incumbent on the plaintiff to prove that the defendants were seised in
fact as he alleged. He did prove certain facts which were not de-
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nied by the defendants. Whether those facts amounted to se1sm
was a question for the Court. The Judge ruled at the trial, and we
think correctly, that they did not show a seisin in fact by the defendants, and of course they could not be required to defend further on
the alleged breach of the covenant of warranty.
As to the covenants of seisin and good right to s211 and convey,
the plaintiff, as assignee had no such interest in them as could enable him to maintain an action in his own name for their breach.
They were broken at the time of executing the deed to Varney,
and the right to recover damages for their breach vested immediately in him, and could not be assigned so as to enable the assignee to
maintain an action for their breach in his own name. This doctrine is supported by the uniform current of American authorities ;
and is too well settled here to be shaken by the recent decisions to
the contrary in England.
The declaration and pleadings, in this case, present the litigating
parties in some 1shat of a novel situation. The plaintiff in alleging
a breach of the covenant of seisin, and of good right to sell and convey, virtually alleges that the defendants were not seised in fact, for
if so seised, ,vhether by right or wrong, it would be sufficient to support these covenants. They are negatived in the declaration, that
is, the declaration virtually alleges that the defendants were not seised in fact, and had not good right to sell and convey. The defendants, by their plea, admit that they had no such right. To this the
plaintiff replies directly against the legal effect of his allegation in
the declaration, tl1c,t the defendants were seised iu fact; and the
defendants rejoin that they were not so seised. The result of these
pleadings is such, that when the issue is formed, the plaintiff is in
effect denying his own allegation, and the defendants admit it. The
settled rule of pleading is that the replication must not depart from
the allegations set out in the declaration, in any material matter, and
the reason given for it is, th:it if parties were permitted to wander
from fact to fact, and to supply a new cause of action as often as the
defendant should interpose a legal bar to that which the plaintiff
first set out, it would lead to endless prolixity.
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If the covenants of seisin, and good right to sell and convey have
been broken, as the plaintiff alleges in his declaration, 'they were
broken at the time of the execution of the deed to Varney, and if
so, no estate or interest passed to him or his assignees to which the
covenant of warranty could be annexed. That covenant runs with
the land conveyed, and descends to heirs, and vests in assignees
with the land, whenever that passes. But when the covenant of seisin i; broken, nothing passes by the deed, and, the substratum having failed, the covenant of warranty cannot descend to the heir, or
vest in the assignee. It cannot run with the land, for none having
been conveyed there is none for it to run with.
It is therefore manifest that if the defendants were not seised
and had no right to sell and convey when they executed the deed,
as the plaintiff alleges in his declaration, their covenant of warranty
does not vest in the plaintiff as Varney's assignee. That being the
case, the plaintiff, by his own showing, has no cause of action for
breach of the covenant of warranty, for in the same count in which
he alleges a breach of that covenant he also alleges a breach of the
covenants of seisin and good right to convey, and the defendant ad
mits it.
:Afotion to take off the nonsuit denied.
30

CA8ES
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SUPREME JUDICIAL COURT
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THE COUNTY OF CUMBERLAND, MAY TERM, 18~~,

BRADLEY

w al.

vs.

CARY.

A trader in Maine being about to purchase goods in Boston, exhibited and deliver
Pd to the seller a letter from his friend in l\Iaine, addressed to himself, containing among other things the following,-" For the amount of such goods as yon
wish to purchase on six months credit, not exceeding one thousand dollars, I
will guaranty at two and a half per cent;"-upon the faith of which he obtained
goods, giving therefor his promissory note payable in six months with grace.It was held that this was not an authority to the purchaser to bind the writer at
all events; nor was the pnrchasrr thereby cons_tituted his agent for the purpose
of receiving notice of its acceptance; but that it was mer0ly a case of collate-ral guaranty, in which seasonable notice of accc•ptance was nerrss:uy, in order
to charge the guarantor .

.IJ.ssumpsit on a letter of guaranty given by the defendant, under
the following circumstances. Alfred Randall and Calvin Gilson,
about the first of January, 1830, formed a secret partnership in retail trade, to be conducted in Portland in the name of Randall
alone. They came together to Boston, with some letters of introduction, to obtain goods on credit; but not meeting with success,
Gilson returned to Portland for the purpose of obtaining other let-
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ters, and from thence forwarded. to Randall the letter in question,
which was iu these words:-" Portland, Jan. 11, 1830. Mr . .11.lfred Randall, Sir, Having information from you by Mr. C. Gilson,
who states that your introductions were not satisfactory to those you
presented them to, and if the following should Le of any ";;ervice to
you, you have the lib~rty to make use of the same.

For the

amount of such goods as you wish to purchatie on six n1onths' cred-

it, not exceeding one thousand dollars, I will guaranty at two and a
half per cent. Yours, &c. Ezra Cary." Upon showing this letter
to one of the plaintiffs to whom Randall had previously applied in
vain for goods, he said he would put them up; and banded back
the letter to Randall; but after the pmchase was completed he
asked for and received the letter, saying it might be as well for Ran<lall to leave it, and inquiring who Cary was. The amount of the
purchase was $964,52, for which Randall gave the plaintiffs his
negotiable note payable in six months with grace. He told Bradley at that time that he must pay the two and a half per cent; to
which Bradley replied~that he would.; or that it should be no expense to Randall.
Cary, in Sept. 1829, had sold out his stock of goods to Gilson,
on credit; and Randall had been Gilson's clerk, till the new arrangement. There was a variety of evidence upon the point of
1wticc tn tl1c de:endant of the acceptance of the guaranty ; resulting partly from declarations and conduct of Cary, and partly from
admi~sions and conversations of Bradley, all which were left to the
Jury.

The counsei for the plaintiff contended, and requested Weston J.
before whom the cause was tried, to instruct the jury ,-1st, That
by the terms of" the letter of guaranty, and by the evidence in the
case, Randall was the agent of Cary for all purposes touching the
guaranty; that the guarantor is to look for notice only to the person to whom his letter was addrnssed, if it Le addressed to any individual; and that in the present case notice to Randall wns legal
notice to the defendant.
;J

2d. That by the terms of the guaranty, the premiutn of two and
half per cent. ,~as to be paid by Randall; and thnt the ag;ree-
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ment of Bradley to exonerate him from the payment, gave Cary a
rig.ht of action therefor against the plaintiffs.
3d. That if it was not to be paid by Randall, then it was payable by the plaintiffs, whose acceptance of the guaranty gave Cary
a right of action against them for the amount.
4th. That if Randall was not Cary's agent, yet it was not nacessary that notice to the latter should proceed from the plaintiffs ;

it being sufficient if, from any source, he had information that the
guaranty was accepted.
But the Judge instructed the jnry that if, from the evidence, they
were satisfied that the guaranty was accepted, and that the defendant had notice of it, they should find for the plaintiffs ; otherwise,
for the defendant. And they returned a verdict for the defendant;
which was taken subject to the opinion of the court upon the points
made at the trial.

Greenleaf, E. Shepley and Deblois argued for the plaintiffs in
support of the foregoing positions ; insisting chiefly upon the first;
that the letter was a general authority to Randall, to contract, in
the defendant's behalf, with any seller of goods ; that the defendant
was bound, ipso facto, by the mere delivery of the goods upon the
faith of the letter ; which, as soon as it was acted upon, became, in
effect, a direct and absolute promise to the plaintiffs ; and that notice was necessary only where the undertaking was strictly a collateral guaranty, conditional in its nature, and addressed to the creditor ; which was not the case at bar. Grant v. Naylor, 4 Crancli.
236; Lanusse v. Barker, 3 Wheat. lb2 note; JVorton v. Eastman,
4 Green[. 521 ; Seaver v. Bradley, 6 Greenl. 60; Reed v. Cutts,
7 Greenl. 180; Paley on ./lgency, I 99, 202; Fitzherbert v. Mather, 1 D. 'YE. 16; Cowan v. Simpson, I Esp. 290; Erick v.
Johnson, 6 Mass. 193 ; Train v. Gold, 5 Pick. 380.

Longfellow and Daveis for the defendant.

J. delivered the opinion of the Court at the next Jllay
term in Kennebec.
WESTON

The counsel for the plaintiffs insists, that upon the transaction in
question, no notice wa!! necessary to charge. tlw defendant. That
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by the letter, Randall was made the agent of the defendant, with
authority to bind him, and that if he made a contract for the defendant, his liability immediately attached ; and that it should have been
left to the jury, whether Randall did not so contract for the defendant, and as bis agent.
Whatever contract Randall did make, he made on his own account. He purchased the goods, and gave his own note for the
amount, in which no mention is made of Cary. There is no evidence that he made any contract in his behalf, or that he assumed
so to do. It appears oaly that he showed the letter signed by Cary
to the plaintiffs, and finally submitted it to their keeping. If then
the letter authorised Randall to bind Cary, by a contract to be entered into as his agent, there is no evidence that such authority
was executed.
But we are of opinion, that the only sensible construction, which
can be given to the letter, upon which the defendant is sought to be
charged, is, that it is a letter of guaranty. The introductory paragraph is addressed to Randall. What follows, he is authorised to
use, if it might prove of any service to him, in aid of his credit.
How was it to be used ? By showing it to persons, who might be
disposed to accept it. This Cary must have contemplated, and all
who saw it, must have understood that be thereby pledged himself,
that if Randall did not pay within the time stated, he would be
answerable to the amount limited. And this, by the plain intendment of the letter, might be offered to any one, and be accepted
by any one. "You," in the concluding paragraph, stands for .fllfred Randall. The contract, according to its legal import, is proffered to any one, \Yho was the vender of such goods, as Randall
wished to purchase. And therein the defendant declares under his
hand, that for the amount of such goods, as .lllfred Randall may
wish to purchase, on six months credit, not exceeding one thousand
dollars, he will guaranty, at two and a half per cent. The operative word used, expresses the nature of the contract. It was a
guaranty, collateral to the undertaking of Randall, who was to be
accommodated with the credit. Such was the contract in form, in
substance, and according to its legal effect; and reasonable notice
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of its acceptance, should by law be given to the party to be charged.
Norton v. Eastman, 4 Greenl. 5ZI. Seaver v. Bradley, 6 Greenl.
60. This is not a case, in which we are called upon to determine
what is reasonable notice. The jury have found that the defendant
had no notice whatever. The law of the case requiring notice,
would have been the same, if the defendant"had not stipulated for a
commission, as the condition of his undertaking. Generally the
pr:ncipal and the collateral contract depend on the same consideration; the credit given. But here the defendant claimed for himself
a separate and distinct consideration. By whom was that to be
paid? By the other contracting party, who claimed the benefit of
the guaranty against the defendant. And if this was open to be explained by parol proof, Randall testified that the plaintiffs agreed,
that the two and an half per cent. should be no expense to him.
The commission required, is an additional reason, why reasonable
notice of the acceptance should have been given.
It is urged that Randall was the agent of the defendant, and that
notice to the former, was therefore notice to the latter. But Randall was no otherwise the agent of the defendant: than every bearer
of a guaranty, given to sustain his credit, is the agent of the party
entering into the collateral contract. We perceive nothing in this
case to distinguish it from others, in which notice is required.
We are not. dissatisfied with the verdict. There is no affirmative
proof of notice ; and little to justify the inference, that the defendant bad been given to understand that the plaintiffs had accepted bis
guarantee. That the guarantee ever was accepted, is not free fro111
doubt. It is true the plaintiffs declined to give Randall credit, until
they were shown the defendant's letter. That was calculated to
create a confidence that he was solvent, and would pay. They there
saw, that the defendant did not regard the hazard as exceeding two
and a half per cc.it. And they might thereupon think it not imprndent themselves to incur the hazard, and save the commission.
Had Randall paid his note, the defendant might have met with
difficulty in recovering it.

Judgment on the Verdict.
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The payment of taxes on land, as an act of ownership, may be proved by pnrol,
without production of the assessments, or of the collector's tax-books.
Where land was claimed by actual possession and inclosure in fences, and was
bounded on one side by a pond, and on the other sides by other lands, to which
the claimant had good title; though his fences did in fact surround the land in
question on all sides except that next the pond, yet it was properly left to the
jury to determine whether they were erected for the purpose of inclosing the
land in controversy, or merely for the protection of his own.
Land thus situated being about to be sold, the claimant declared to the intended
purchaser that he held it by possession, warning him not to buy a quarrel; but
it was held that these declarations, unaccompanied by any act of ownership, did
not constitute a disscisin, nor change the charactrr of the previous inclo,ure by
fences.

Tms was an action of trespass, quare clausum fregit, for cutting
and carrying away certain trees from the lot numbered seven in the
eleventh range of lots in Bridgton, between January 1, 1829, and
.11.pril I, 1831, which was the date of the writ ; and it was tried before Parris J. upon the general issue.
The plaintiff relied upon a title acquired by twenty years possession; and submitted sundry depositions and the testimony of several witnesses to the jury, in support of it ; and for this purpose he
offered also to prove by Stephen Swett, that more than ten years
since, Swett, then holding a deed of the lot aforesaid, and being upon that part of it which lies east of Crotclted pond, for the purpose
of examining and exploring the lines of it, was informed that the
residue of the lot, lying west of the pond, and 1,hich was the locus
in quo, was held by possession ; and supposing, from the information to this effect, which he received, that he could not hold it by
his deed, he for this rea&on, neglected to go upon and examine it.
But the Judge refused to admit so much of this evidence as was
only hearsay, confining the witness to speak only of his own acts and
knowledge.
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The defendants justified under a deed from the heirs of the late
Thomas Robison to them jointly. They also exhibited a deed
from Benjamin Kimball, Enoch Perley and James Stevens, to Thoma.~ Robison, under whom the defe0dants' grantors claimed as heirs
at law, which deed, though objected to for :want of authority in them
to execute it, the Judge permitted to be read in evidence, to show
the extent of Robison's claim.
To rebutt the title set up by the plaintiff, the defendants read
sundry depositions and examined several witnesses, tending to prove
that the plaintiff had, on various occasions, up to within five or six
years of the date of the writ, in conversation, called the locus in quo
by the name of the Robison land ; and that he and his grantors
have always admitted and respected the Robison title to the locus
in quo.
To prove the continued possession of their grantors, the defend ants introduced John Perley as a witness, and offe.red to prove by
him, that, as agent for their grantors, he had the care of the lot, and
had occasionally been upon it to see that no trespass was committed; and that he had given permission to take dead wood from the
lot ; and that the plaintiff had once, some years ago, but within
twenty years, applied to him or his father, as agent for the Robisons,
for leave to cut wood on the lot on the west side of the pond. In
the course of the examination, the witness disclosed that he had a
written power of attorney, which he could not produce, having left
it at home, The plaintiff objected to his admission until the written
power was produced. The Judge however permitted the defendants to examine him as to any acts done by him, as agent for defendants' grantors, which had been subsequently recognized and ratified by them. He also permitted him to testify to the payment of
taxes upon the lot, for the defendants' grantors, though the plaintiff
objected that the assessments to the defendants' grantors, and the
collector's bills, should have been produced. And he testified that
as agent for the heirs of Thomas Robison senior, without any written power, since the decease of his son T!tomas. he had paid all
laxes assessed on the lot numbered seven in the eleventh range, up
to the time of the sale to the defendants ; and had taken care of
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said lot for them ; which services and payments he had charged from
time to time in accounts, which have been paid and settled by Lemuel 1Veeks, as agent for the heirs, his wife being one. He also testified that between five and s-ix years since, the plaintiff came to
him and said there was a pine tree standing on the western side of
the pond, near the line between his land and Robi.~on's, which he
rather thought was on his, and believed he should cut it. The witness told him he had no tree there ; that it was on Robison's land,
and if he cut it, the witness would overhaul bim for it; to which the
plaintiff made no reply. He said that he never heard of the plaintiff's claiming any title to the locus in quo until within one year preceding, and about the time of the sale to the defendants. He further testified that in the fall of 1823; he, as agent for the Robisons,
ran the line between the plaintiff's farm and the locus in quo, in
company with the plaintiff, who made no objection, except that he
thought the corner was two or three rods farther e::i.st. As agent of
the Robison heirs he notified the plaintiff to attend. No entry by
the heirs of Thomas Robison after his decease, was proved by the
defendants except the aforesaid acts of Perley.
The plaintiff proved that on the day of, and prior to the sale of
the lot, he told Davis, one of the defendants, that he held it by possession, and that if he purchased it he would Luy a quarrel. He
also proved that the locus in quo, which was triangular in form, was
bounded on two sides by land owned by him; which land had for
ten or twelve years been inclosed by substantial fence built by himself, most of which was stone wall; and on the rerirnining side by a
pond, which, from its depth and width, constituted a natural fence ;
that there was no fence betw~et1 the plaintiff's field and the locus in
quo; that his cattle, which were pastured in the close adjoining and
on the locu1 in quo, ranged over the latter without obstruction; that
a small portion of it, along the line adjoining the plaintiff's pasture,
was cleared and prod11ced grnss, which was eaten by the plaintiff's
cattle; an<l that he occasionally cut and took wood from the tract
in controversy.
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The plaintiff contended that even if he had uot made out title by
possession for twenty years, yet that at the time of the sale, the defendant's grantors were disseised, and so nothing passed to them by
their deed ; and that his declaration to Davis, supported by the poss~ssion he had, was per se conclnsive evidence of a"·<lisseisin.
But the judge left it to the jmy to determine whether the fence
erected by the plaintiff was built for the purpose of inclosing the
lccus in quo, or other lands owned by him; and whether the plaintiff, for and during twenty years next before the time when the trespass is alleged to have been committed, or at the time of the execution of the deed from the heirs of Thomas Robison to the defendants, had open, notorious and e:icclus-ive possession of that part of
lot number seven in the eleventh range, where the trespass is alleged
to have been commi>tted, claiming to hold it adversely, and manifesting his claim by such acts of ownership indicative of the exercise
of right, in hosti-lity to the former possessor, as comport with the
ordinary management of similar estates in the possession and occupancy of those who have title thereto; stating that in ordinary cases,
the inclosure by fence, especially such as that erected by .the plaintiff, would be evidence of claim and possession, if erected immediately around the tract claimed, or in such position as to manifest an
intention of occupancy ; however it might fall short of snch evidence, if erected in such position as to ieclose other tracts, and apparently be for the only purpose of inclosing those trncts, although
the tract claimed might be within those surrounded by the fence.
And upon this part of the case, he instructed them, tlrnt if they found
the locus in quo had been in the continual and exclusive possession
and occupation of the plaintiff, or those under whom he claims, for
twenty years next b-efore the time when the trespass is alleged to
have been committed, or \Vas so in his possession at the time of the
conveyance from the heirs of Thomas Robison to the defendants,
then their verdict should be for the plaintiff; otherwise for . the defendants.
The plaintiff requested tbe Judge to instruct the jury that his declaration to Davis at the time of the sale was, per se, conclusive evi-
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dence of a disseisin, when taken in connexion with the other facts
proved in the case; which instruction he declined to give ; Lut he
did instruct them that they would consider the plaintiff's declaration
to Davis with all the other testimony bearing upon the question;
and that if, in their opinion, upon tht:! evidence, the heirs of Robison
were disseis.ed at the time of the execution of their deed to the defendants, nothing passed by it, and the plaintiff was entitled to a
verdict.

In the course of the trial when the deed to the defendants from
the heirs of Thomas Robison was offered, the plaintiff objected to
its admission because the letter of guardianship to Henry ~Frothingham, and the power authorising him to execute the deed as attorney
to Mary Robison, guardian to her children Thomas W. and Mary
Robison, were not produced. But it having Leen proved that the
deed was duly executed by the other heirs of Thomas Robison, the
Judge permitted it to Le read to the jury.
The verdict, which was for the defendants, was taken subject to
the opinion of the Court upon the general question whether they
were entitled to retain it.

Daveis and R . .Jl.. L. Codman, for the plaintift~ cited Prop'rs. of
Kennebec purchase v. Call, I Mass. 403 ; Com?mnwealth v. Kenniston, 4 .lW.ass. 646; Waterman v. Robinso11, 5 Jl1ass. 303; Bassett v .•~1arshall, 9 Jl1ass. 312; .!l.ndrews v. Hooper, 13 Mass.
472; Poignard v. Smith, 6 Pick. 172; Brinlr:y v. Whiting, 5
Pick. 348.
Greenle:if, Fessenden 8,r Deblois, for the defendants, were stopped by 1hc Court, whose opinion was delivered by

J.

If Step/ten Swett, the witness, had received information from a tenant in poEsession, that he held adverse to his claim,
the declarations of such tenant would be evidence of the fact; but
it does not appear from whom the information came; and the witness knew not whether it was true or false. It was mere hearsay,
and properly rejected as such. 'l'he objection. made at the trial,
WESTON
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to the admission of the deed to Robison, to show the extent of his
claim, is waived by the counsel for the plaintiff.
It is insisted that the agency of John Perley, a witness for the defendants, was not proved by competent testimony; he having a written power from Thor:ws Robison, under whom the defendants' grantors held as heirs. That power however ceased by the death of
Robison, after which the witness acted under a parol authority from
his heirs. All the facts to which he testified, happened after his
decease, except payment of part of the taxes; and as to this part
of his testimony, it was not allowed by the ruling of the Judge, and
must have come out without any special objection, made to this part
alone. But proof of the payment of any taxes, by those who claimed the Robison title, it is contended was inadmissible, without the
production of the assessments and the collector's bills. If the due
assessment of these taxes had been material to the issue, which cannot be pretended, the production of the regular evidence of this fact
might have been required. The payment itself was matter in pais,
to which the witness was competent to testify ; and there might have
been no other evidence of the fact. The witness was not called to
prove, nor did he testify, whether the taxes were rightfully claimed
or not of those whom he represented.
The plaintiff; having failed to show any titie whatever, cannot recover ; whethel" the defendants' title, from all the heirs of Thomas
Robison, is made out or not. If the land was his, and they have
the interest of part of the heirs, they had a right to enter upon the
premises, and exercise th3 acts of ownership, of which the plaintiff
complains. The execution of the deed, under which the defendants
claim, by part of tbe heirs, being proved or admitted, it was legally
in evidence, and properly read to the jury.
The title of the plaintiff, and not that of the defendants, was the
question 111 issue. Had they been plaintiffs, they would have been
required to make out their title affirmatively, and then some of the
objections to the operatio11 and effect of the deed, under which they
hold, might have been properly taken. But as they were involved
also in the plaintiff's title, which depended 011 disseisin, these objections have been removed by the verdict of the jury. They have
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found that the plaintiff had no seisin, by virtue of a possession and
improvement. His fences were made to enclose his other land.
This point the jury have settled. And while they existed, he repeatedly recognized the Robison title.. The Judge was requested
to instruct the jury, that what the plaintiff said to Davis, one of the
defendants, about the time of the execution of the deed to them, was,
in connexion with the other facts, conclusive evidence of a disseisin.
But what their combined effect would be, would depend upon the
character and quality of the other facts. Mere declarations do not
make a disseisin ; but they may show the nature and character of
an actual possession. The declarations of the plaintiff were left to,
the jury. And we are of opinion that in giving the instructions he
did, and in witholding such as were requested, the Judge was warranted by law. All adverse seisin being disproved and negatived,
there was no necessity of an entry, on the part of Robison's heirs,
to give actual seisin ; and no impediment to the c011veyance of their
seisin, by their deed, to the defendants.

Judgment on the verdict,

246

CUMBERLAND.
French v. Sturdivant

FRENCH

vs.

STURDIVANT,

Whether, if the purchaser at a Sheriff's sale of a right in equity of redemption, refuse to receive the deed and complete the purchase, the bill in equity against
him for specific performance may be brought by the judgment creditor alone ;qit1£re.

lf it may be so brought, the officer is a competent witness for the plaintiff.
The Stat. 1830, ch. 462, giving to this Court chancery jurisdiction in cases of fraud,
trust, accident and mistake, has not enlarged its jurisdiction over mortgages.
V conveyed to O certain lands, and at the same time took from O a written prom-

ise, not under seal, to reconvey the same land to V upon the payment of certain
monies by a certain day. Hereupon it was held that the written promise did
not constitute a mortgage ;-tint the time of payment was material, and to be
regarded as of the essence of the contract, even in equity ;-and that after the
day had elapsed, without payment, V had not an attachable interest in the premises, under any hlw of this State.

Tms was a bill in equity, in which the plaintiff stated that being
a judgment creditor of one Vining, he placed the execution in the
hands of David Wescott, a deputy sheriff, to be served and satisfied
upon a right in equity of redemption of certain land and buildings,
which had been attached upon the original writ; that the defendant
attended the sheriff's sale and bid upon the property, ~hich was
stricken off to him as the highest bidder ; that a record of the sale
was made on the spot and signed by the officer, and a deed to the
defendant was also made and executed at the same time by the officer, and by him tendered on the same day to the defendant, who
refused to receive it and complete the purchase. The plaintiff
therefore prayed for a decree for specific performance of the contract, and for general relief.
The defendant demurred to the bill; and pleaded in bar that its
material allegations were false and that the plaintiff was not entitled
to relief; and also answered, in substance, that he was a mere bybidder at the sale, employed by the plaintiff; in whose behalf, and
for whose benefit, and not his own, he bid for the land. He also
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denied that Vining had any attachable right in equity, and prayed
that the plaintiff might be holden to prove the same.
The plaintiff's testimony in proof of the bill and in direct contradiction to the answer, was derived chiefly from the deposition of
David Wescott, the officer, whose competency was objected to; and
of William Willis, Esq. his attorney, who directed the sale, and
who stated that he was employed by the plaintiff to bid off the property for him, at a limited price ; and that the only persons present
at the sale were Sturdivant, John Owen, who bid a small sum, and
himself, except that during a pause in the sale the plaintiff was sent
for. It appeared from other proof that the plaintiff had employed
the defend ant to bid for him as high as fifty dollars and no more ;
that on the defendant's bidding fifty one dollars, the plaintiff was
sent for ; that as soon as he came and was informed of the state of
the sale, and without any intercourse with the defondant, the plaintiff bid to the amount 0f his debt, and that the defendant immediately bid one dollar more, and it was stricken off to him.
The land was purchased by Vining of one Ichabod Jordan, May
26, 1827, and at the same time mortgaged b::ck to him, to secure
the purchase money. Afterwards, on the 19th day of Feb. 1828,
Vining conveyed the premises by an absolute deed to John Owen,
and took back a writing not under seal, signed by Owen, of the following tenor: " Whereas Nathan Vining of Portland, has this
day made and executed to me a deed of his lot and buildings in said
Portland, whereon said Vining now lives, and is the same he bought
of Ichabod Jordan of Saco, )~l'ay 26, 1827, ar.d recorded book 108,
page 381, for the consideration of one thousand dollars. Now,
therefore, if the said Vining shail pay me or my heirs, &c. whatever sum or sums I shall properly and lawfully pay any person or
persons for and on account of said real estate, and such sum also as
said Vining now owes or may owe me at any time during the time
that said contract shall run, that is, to the first day of March, .!J.. D.
1829; and whenever said Vining, his heirs, &c. shall pay or cause
to be paid as aforesaid, within the time aforesaid, I promise to redeed the same property to him, his heirs, &c. in as good and ample a manner as I have received the same of him, r.xcept war-'
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ranting the title generally. And I also promise sairl Vining that
I will not buy up any demand against him to bring into this contract which does not lawfully belong thereto, touching said real
estate." The mortgage money due to Jordan was not wholly paid
at the time of the sheriff's sale ; nor was Owen reimbursed for the
monies·which he had advanced under the contract.

Greenleaf, for the plaintiff, argued that the bill was properly
brought in the name of French. The general rule in equity is, that
all persons materially interested in the subject matter, and necessarily affected by the decree, should be made parties. T¥enclell v.
Van Renss-el,aer, 1 Johns. Chan. 349; Wiser v. Blaclliey, ib. 437;
Hallett v. Hallett, 2 Paige, 18. But Wescott is neither. No person's interests are involved in this suit, except those of the plaintiff
and defendant on the record. If the officer was at all concerned,
it was as trustee. But in a bill by cestuy que trust, the trustee is not
necessarily a party ; 1 .M.ad. Chan. 17G ; and is never to be made
such, after the trust has been executed. Swan v. Ligttn, I Mc
Cord, 227; Cleaves v. Foss, 4 Greenl. I. Any person, for whose
benefit an agreement is made, though not in terms a party to the
agreement, may have a bill in chancery for its specific performance.
Crocker v. Higgins, 7 Conn. 342.
As to the mortgage, wherever it appears, from written evidence,
that land is conveyed as a pledge to secure the payment of money,
chancery \Yill treat the conveyance as a mortgage, ia whaternr form
the land is ple<lged. Kelleran v. Brown, 4 .Mass. 443; Hughes v.
Edwards, 9 Wheat. 489; Thompson v. Davrport, I ·wash. 125;
James v. Joh1,son, 6 Johns. Chan. 417. And tbis Court has now,
by Stat. 1830, clt. 4G2, all the powers of a Court of chancery, in
such cases. Owen, in the present case, admitted Vining's right to
redeem, by bidding at the sale; uy which he is now estoppecl. But
if not, yet, at the time of the attachment, Vining had a remedy on
the contract, ag;ainst Owen, under Stat. 1821, ch. 50, which would
be in effect the same as on mortgage, and wo:ilcl be tre:1ted as rnch
in equity. Stat. 1829, ch. 431.
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Daveis, for the defendant, to the point that Vining had no equity
of redemption in the property, cited Newland on Contr. 227, ch.
12 $ I :A-fad. Chan. 430,435,441 ; Wilde v. Fort, 4 Taunt. 334;
3 Stark. Ev. 1617 ; Kelleran v. Brown, 4 .Mass. 443. And he argued that the sale was void because a pnffer was employed by the plain;.
tiff. Dixwell v. Christie, Cowp. 395 ; Howard v. Castle, 6 D. o/
K 642; 1 Mad. Chan. 325; Doolin v. Ward, 6 Johns. 194;
.Moncrief v. Goldsborough, 4 Har. 4- McKen . .281.

J. delivered the opinion of the Court at the ensuing
..May term in Kenn1Jbec.
WESTON

The first objection, taken hy th~ counsel for the defendant, is to
the testimony of David JiVescott-, the officer, as incompetent on tho
ground of interest. This interest, if any exists, must arise from his
liability to the plaintiff, by reason of failure of duty on his part.
He does not appear to have been guilty of any official negligence;
unless it was his duty to have brought this bill in equity, of which
the plaintiff has certainly no right to complain, having elected to
bring it himself, if otherwise he might have sustained an action
against him. A second objection is, that the defendant, if liable at
all, i•s liable to the officer, and not to the plaintiff, between whom and
himself, there is no privity of contract, either at law or in equity;
The answer to this is, that the officer is the trustee, acting for ancl
in behalf of the plaintiff, the cestui que trust: and that the latter, as
the party beneficially interested, may sue in equity; and in support
of this position, respectable authorities have been cited. To this, it
'is replied, that the relation between trustee an<l cestui que trust, so
well known in chancery, and which is the foundation of the rule re,;,
Eed upon by the phintiff, does not result from official duties, such as
the law imposes upon the officer. But as we determine the cause
upon other grounds, it is nat necessary to come to a decision upon
this point.
It is further insisted, that chancery will not sustain a bill for speci;.
fie performance, unles:i it relat-es to real estat<' ; but M it is founded
32

250

CC.MBERLAND.
French r. Sturdivilllt.

upon the purchase and sale of real estate, this objection is not sufficient to defeat the plaintiff's suit.
A more important ground taken by the defendant is, that there
was nothing in Vining, the judgment debtor of the plaintiff, which
could by law be attached, or sei~e<l and sold on execution. First,
because if the conveyance by Vining to Owen was a mortgage, the
land being subject to a prior mortgage to Jordan, there remained
only in Vining a right to redeem an equity, which it is contended
is not liable to attachment, or to seisure on execution. It has been
held that where an equity has been seised and sold on execution, the
right which the debtor has to redeem such property, is not liable to
further attachment. But if the debtor mortgage this right, it has
been decided, that the equity still remaining in him is attachable.
Reed v. Bigelow, 5 Pick. 281 . There n:ay seem to be great refinement in this distinction ; but it results from the language of the
statute. Whenever real estate is conveyed in mortgage, an equity
of redemption remains in the debtor, which the statute has subjected to attachment; and however freq~ently tbis right is successively
mortgaged, the remaining equity is by law made liable to be attached by creditors.
It is, secondly, urged, that the conveyance from Vining to Owen
was absolute, and that the latter did not hold in mortgage. On the
day that the deed was executed, Owen undertook by a written instrument, not under seal, to reconvey to Vining, upon the payment
of certain sums, within a limited period. In England, according to
the law and practice of the court of chancery, this constitutes a
mortgage. But in this state and in Massachusetts, it has been held
that to constitute a mortgage, the con·foion must be part of the deed,
or that there must be a defeasance, which is an instrument of as
high a nature, and executed at the same time, Upon such only has
relief been afforded in equity, under our statute. This may well be
regarded as a modification of the English law, as applied in chancery, if it ever obtained in this country. And no other equities, except such as may be enforced under our statute respecting mortgages and the right in Prp1i1y of rPdemption, have heretofore been recognized by nm h11,
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This view of the law was taken in Kelleran v. Brown, 4 Mass.
443. It is true Chief Justice Parsons in that case admits the chancery doctrine, but says that it cannot be applied here, by reason of
the limited equity jurisdiction of the court. He intimates that it
would be otherwise, if the court held all the equity powers of a court
of chancery. ·what might result from the hypothesis assumed, was
not the question before the court. lf the legislature thought pnper
to invest this or any other court with the general powers of a court
of chancery, such powers must be administered according to existing laws. To these the principles and practice of such comts, however extensively adopted, must be accommodated. And whenever
equities and trusts, or other subjects of chancery jurisdiction, may
have Leen modified by our laws, either directly or by necessary implication, chance.ry is rr;istrained and limited by such modification.
But giving the fullest effect to the dictum of the Larned Chief Justice, we are not satisfied that the law of mortgage has been changed, or that what was before held not to be a mortgage, becomes
such in the view of this court, by reason of the additional chancery
powers, with which it has been invested, since the decision in Kelleran v. Brown. These powers, though much extended, are still
not general, but limited. No further powers, in relation to equities
of redemption, have been given. Those previously granted, were
deemed adequate to the enforcement and protection of this species
of property. As the public exigencies have, in the opinion of the
\ legislature, called for other specified and enumerated powers, appertaining to this jurisdiction, they have been granted ; and have
been accordingly extemled to cases, where a specific performance
of contracts in writing is claimed ; and to cases of fraud, trust, acciJent or mistake. It is not pretendeJ that this is a cam falling
withi:1 either of the four latter S'.Jurces of jurisdiction.
The plaintiff's rights, whatever they may be, depend upon a contract in \Vl'ltrng. But giving effect to this contract, could not avail
the plaintiff. Where time is not of the essence of the contract, it is
sometimes disregarded Ly a court of cq11ity. ll11t here it was of
the essence of the co.1tract. It was the condition, upon which the
engagement of Owen to reconvey, was distinctly made to depend.
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Had this constituted a mortgage, according to our law, the mortgagor would have had three years more, after entry or holding for
foreclosure, beyond the time limited ; but this neither results from
the contract, nor could it have been intended by the parties. As
the instrument is not a mortgage, the parties to it, and such as come
in under them, must be restricted to the time therein stipulated. If
that period had not expired at the time of the seisure and sale, upon
w,h~ch th.e plaintiff founds his bill, it was an attachable interest under
the additional act, respecting the attachment of property. Stat.
1829, ch. 431. But the time limited having expired at that time,
there was nothing upon which the execution could operate.
The defendant relies upon other points, which it is unnecessary
to notice. Being of op~nion, from the facts disclosed in the bill,
answer and proof, that no attachable interest of the judgment debtor
was seised and sold to the defendant, upon the plaintiff's execution,
the bill is dismissed ; but under the circumstances of the case, we
do not award costs to the defendant.
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BLANCHARD

w al.

plaintiffs in error, vs.
original plaintiffs.

BAKER

\Y al.

'l'he right to use the water of a stream for domestic purposes, watering cattle, an~
irrigation, is to be so exercised as not essentially to diminish, or unreasonably
to detain the water. And the right of using it for this latter purpose will not
j 11stify the taking of water for other purposes, to the injury of other proprietors.
,vhere the proprietors ofa mill privilege and bank of a river obtained license from
the owner of the opposite bank to extend their dam across the stream and join it
to his own land, till he should want the privilege on his side the stream for his.
own use; it was held that the subsequent revocation of this license could not af.
feet the right of the proprietors to the head of water thus raised and appropriated.
In an action of the case for diverting a water-course, if the unlawful diversion b6.
proved, the plaintiff is entitled to recover, without proof of actual damage.
Whether aquatic rights are acquired by mere prior occupancy, not continued for
twenty years ;-qua:re.
The owner ofan ancient mill may change the character and use of his mill, at
pleasure, without impairing his right to the water; if he does not thereby injure
his neighbor's mill, and returns the water again to its ancient channel.
One tenant in common may have an action of trespass on the case against his Cll,
tenant, for diverting the water frum their common mill, for separate purposes
of his own.

Tms was a writ of error, brought to reverse a judgment rendered by Whitman C. J. in the court below. The action was trespass on the case, brought originally before a Justice of the peace,
by Jeremiah Baker and Samuel Baker, against Sylvanus Blanchard, ./1.masa Baker, and Benjamin Mitchell, for diverting the water of Royall's river from their mill. The declaration was as follo,Ys :-"for that the plaintiffs, on the thirtieth day of .!l.pril, .JJ.. D.
1830, were, and ever since.have been, and now are seised of thirteen sixteenths of a certain ancient water-mill, called a corn or grist
mill, with an ancient mill-dam a.id privilege appurtenant thereto,
situate in North Yarmouth, commonly called and known by the
pame of Baker's mill, in their own demesne as of fee, as tenants
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in common with the said Sylvanus, ~'1.masa and Benjamin; and the
plaintiffs and all those whose estate they now have in the said mill
with the appurtenances, in common, or with the owners of the remaining three sixteenths, have ever had, and now ought to have the
whole of a certain stream or water course, called and known by the
name of Royall's river, running to the said mill, for the benefit
thereof, as ancient rights and privileges appertaining to the said
mill. But the said Sylvanus, .;lmasa and Benjamin, well knowing the premises, but intending to injure the plaintiffs, and deprive
them of their part of the use and profits of said mill, did on the said
thirtieth day of .flpril, and on divers other days and times between
that, and the day of.the purchase of this writ, dig up and remove
the banks of said river and water course, above said mill, and open
a wide and deep channel from said river, and thereby divert a great
part thereof so running as aforesaid from the said mill, so that the
said mill, which before was able and was used to grind twenty three
bushels of corn and grain in every hour, now and during the time aforesaid, by reason of the diversion aforesaid of the said water, is an.d
has been able to grind only nine bushels of corn and grain in every
hour; by reason of which the plaintiffs have been deprived of a
great part of the profits of their share of said mill, and still continue
to be deprived thereof.
Also, for that whereas the said Sylvanus, .flmasa and Benjamin,
at said North Yarmouth, on the first day of June, in the year of
our Lord eighteen hundred and t1renty eight, intending to injure
the owners of said mill, and mill privilege, and those who should
thereafter become owners thereof, and deprive them of the water
running to and by the same, had on that day, and on divers other
days between that and the fifth day of ,Jl,ugust, in the year last aforesaid, dug up and opened a channel above said mill privilege and
thereby diverted a great part of the water running as aforesaid, from
the said mill privilege; the said defendants thereafter, to wit, from
the twenty seventh day of .flpril, now last past, until the day of the
purchase of this writ, continued tho 3aid channel open, and deepened the same, and thereby diverted a great part of the water from
said mill and mill privilege and greatly injured the same.
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The following is the substance of the bill of exceptions which
was filed by the original defendants, in the case.
Samuel Baker, with his three sons, .!vathaniel, .flmasa and Samuel, in 1796, built a single grist-mill, which was the first mill, upon
the premises in question, on the west side of Royall's river. It
was built upon the privilege, of which said Samuel the father and
his three sons commenced an occupation ; and the father had before used the land adjoining for a pasture, but without any title to
the same. Samuel Bak£r the father died seised of one quarter
part of the premises in question on the west side of said river, in
1801. He left nine children, one of whom died, before any of the
conveyances hereafter mentioned, were executed ; and that without
issue. The children, by bond, dated 17th Nov. 1801, agreed to
settle their father's estate, "among themselves," without administration ; "to make provision for their mother, " to depute some
person to pay all "debts due from said estate, and all the remainder to make partition of among themselves in the most just and e. qual manner that could be done."
The plaintiffs, to prove their title as set forth, produced the deed
of Nathaniel and .flmasa Baker to ./lmmi R. Mitchell, dated 25th
.flugust, 1807, and recorded on the following day; conveying "one
half of a grist-mill standing on the falls in Royall's river in North
Yarmouth aforesaid known by the name of Baker's falls, together
with one half of all the privilege belonging to said mill, and one third
of a card machine standing on the same falls, together with one
third part of all the privilege belonging to said machine. Also, five
eights of a nail mill or machine, together with a blacksmith's shop
and tools, standing on the aforesaid falls, together with all the privilege belonging to said iron works or machines, together with a privilege of the road leading from the county·road to said mills and
privilege :"-A deed of the same premises from said ./lmmi R.,
Mitchell to Joseph Sturdivant, Ephraim Sturdivant and ./lndrew
Blanchard, dated 3d Sept. 1808, and recorded 6th Sept. 1808 : and of the said Sturdivants and Blanchard to Jeremiah Baker, one
of the plaintiffs, dated 28th .flpril 1826, and recorded 4th May 1826,

256

CUMBERLAND.
Illanchard & al. v. Baker & al.

They also produced the deed of Samuel Baker, son of Samuel
Baker, deceased, and father of Jeremiah, dated 8th April, 181 fl,
and recorded 10th June, 1818, conveying to Jeremiah, among other
property therein recited, " one quarter of the grist mill ; three undivided eighth parts of the nail mill and machine; three eighth parts
of the blacksmith shop and tools ; which I purchased of Hon . .11.mmi
R. Mitchell, and two thi~ds of the carding machine; all standing on
Baker's falls; together with the privileges belonging to the several
parts of mills, shops and machines aforesaid :"-Also the deed of
Solomon Winslow and wife to said Jeremiah, dated 8th May, 1826,
and recorded 28th Feb. 1827, conveying to him "one eighth part
of the real estate which was assigned to the said Eleanor," widow
of Samuel Baker the ancestor, "as aforesaid, and which at her aemise reverted to her heirs and the heirs of the said Samuel Baker,
deceased." The plaintiffs further offered in evidence a deed of
quit-claim from Joseph M. Baker to Jeremiah Baker, one of the
plaintiffs, dated Dec. 1 O, 1827, conveying one thirty second part of
Baker's mill and privilege: also a warranty deed from the plaintiff, Jeremiah Baker, to the plaintiff, Samuel Balcer, dated ,/lpril
27, 1830, conveying one fourth part of the same mill and privilege.
It was proved that by an agreement among the heirs of said Samuel
deceased, one fourth of the mill and privileges appurtenant, was assigned to the widow of said Samuel deceased, as, and for her dower
in his estate. The defendants contended that upon the true con-struction of the deeds introduced by the plaintiffs, no title to the
privileges therein mentioned, passed from the several grantors, farther than such title as they could claim as heirs of Samuel Baker;
and that as there were eight heirs, the plaintiff had established title
to no more of the privileges before mentioned, than the three eights
and one thirty sr~cond, under the respective deeds of Samuel Ba'ker, Nathaniel and .llmasa Balcer, and Solomon Winslow and wife.
But the Court ruled that the plaintiffs had proved their title to
thirteen sixteenths of the mill, dam and appurtenances, and of the
water-course, or stream, as set forth in their declaration.
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In defence, the defendants offered in evidence tile quitclaim
deed of Josiah Lovell and wife, Sarah Baker and Hannah Balcer,
children and heirs of Samuel Baker, conveying to .!lmasa Balcer,
one of the defendants, all their right, title and interest in and to one
" fourth part of a grist mill and mill privilege situate in said NorthYarmouth." "Also all other estate of said Samuel Baker deceased, of which he died seised and possessed, and which we, as his
heirs, have not heretofore disposed of by deed or otherwise." This
deed was dated 9th January, 1824, duly acknowledged, and recorded 14th Septt:mber, 1827. Also the deed of quitclaim of JVathaniel Baker, Solomon Winslow and Catharine his wife, and
Josiah Lovell a)1d Jane bis wife, children and heirs of said Samuel
Balcer, to said .!lmasa Baker, dated 19th February, 1827, duly
acknowledged and recorded 14th September, 1827, conveying to
said .!lmasa, all their right, title and interest in imd to one fourth
part of the grist-mill and pt·ivilege called Baker's mills." This, with
the property mentioned, was described as " having been assigned to
our late mother Eleanor Baker, as dower. Also, all other real
estate of said Samuel Baker, deceaseri, which has Lot been divided
among the heirs."
The defendants furthet· offered in evidence the warranty deed of
.llmasa Baker, one of the defendants, to Sylvanus Blanchard, and
Benjamin •.t]itche!l, co-defendants, <lated 6th September, 1827, conveying to them " one eighth part of the mill privilege in Royalls'
river in said North-Yarmouth, known by the name of Baker's
mill's," in common with the other seven eighths of said privilege" together with a privilege of the aforesaid road" (meaning the mill
road)" to pass and repass to said privilege ;-also, one undivided half
of another piece of land" on the south-east side of said road, and
adjoining the mill privilege. "Also, one undivided half of another
piece of land," on the north-west side of the road, and adjoining
the mill privilege. Under the above recited deeds, the defendants,
upon the construction aborn contended for, claimed title to four
eighths of the premises in question, on the west side of the river.
It was proved that Samuel Baker tbe elder, occupied and fenced
the land adjacent to the river, adjoining the mill privilege, and that
~3
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no one but himself ever claimed the same during his life, except
that his three sons claimed as before mentioned the three quarters
of the mill and privileges appurtenant, and occupied the same.
The defendants also proved their title to the premises, on the east
side of Royalls' river, upbn which the diversion of the water is alleged to have been made, through the heirs of David Jones, who
was shown by the witnesses, to have been in open possession of the
same for upwards of thirty years before his death, which was in
1821, occupying and fencing the same to the river. In their deeds
from Jacob n·. Jones, son of David, the estate cor.veyed is bounded
on a line running "to the river; thence down the river, as it treads,
to a stake," &c. These deeds are from Jacob H. ,Jones to 11.masa
Baker, Sylvanus Blanchard and Ben.Jamin Jllitchell, the one dated
11.ugust 17, 1827 t duly acknowledged and recorded October 31,
1827-the other dated November 1, 1827, duly acknowledged and
recorded November 6, 1827.
It was also proved that Dr. Jones, thirty years ago, told Nathaniel
Baker, that the owners of the mill on the west side of the river might
join their dam on the east side of the main stream, until such time
as he should want the privilege there ; and that before the plaintiffs
had built their new dam, the defendants forbade such building or
joining of it upon the land on the east side.

In relation to the channel or outlet, through which the defendants
conduct water to drive their mill, it was proved that the water had
passed through it in greater or less quantities for thirty-five or forty
years, when the water was high ;-that the plaintiffs' present dam is
eight inches higher than the former darn was ;-that the water did
not run in the defendants' channel, Lefore it was deepened, unless
the water was several inches higher than the old dam ; that the defendants have since lowered or deepened their channel two and an
half feet ; so that when the water runs over the plaintiffs' present
dam, there will be a depth of water in defendants' channel of three
and an half feet. The water always tricklud through the rocks at
the entrance of the channel. They also proved that afte1· the defendants hacl deepened their channel, they were obliged to dam it
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up while they were laying the foundation of their mill, owing to the
flow of water, which was such as to prevent working without such
clam; though at the time of building, the river was by no means
. full ; and that the water ran through the channel, after the old dam,
extending from the plaintiffs' mill across the river, was carried away,
and when there was nothing over one half of the river, to prevent
the escape of the main stream.
It was proved that the defendants' channel would injure tbe plaintiffs' mill i.f it were a single mill, in case of droughts, such as ordinnrily occur in the summer season, although none such occurred during the summer of 1830 ;-that there would be five and an half feet
bead at the plaintiffs' mill, when none could run in the defendants'
chanilel, which would drive the plaintiffs' mill very well ; but not
so well as when the head of water was greater, and especially when
so as to run over the plaintiffs' dam ; and that, by actual measurement, tLe bed of the stream, at the entrance of the channel aforesaid, is not so low as the bed of the main stream ; nor has been made
so low at any time by the defendants. The defendants deepened
their channel in 1829, and erected their mill in the same year.
Upon this testimony the defendants contended that they had good
and legal right to one half of the water in the main stream, and to
take it through the channel aforesaid ; as by so doing they were
maki:1g but a reasonable use of the watel' ; and that they had a
right, ns riparian proprietors, to open the channel, which they maintained was an ancient channel, and divert the water to their own use
in the manner and to the degree which they did; and that the plaintiffs could not contend for more of the stream than was necessary to
carry a single mill, which was all the right they could claim by virtue of their grants.
D11t the Court ruled, that the defendants had no such right to open
the channel, or to take the water through the same for the use of
theil' mill ; nor such right to divert the water as contended for ;
that the plaintiffs had all the right in the stream which they had set
forth ; and so instructed the jury ; and that if the defendants did
cut or open the channel to the injury of the plaintiffs, they must find

'260

CU11BERLAND.
Blancha.rd & al. "· Baker & al.

a verdict for the plaintiffs, and assess damages, which they did accordingly, in the sum of one dollar.
The defendants also contended that against them this action could
not be maintained, they being tenants in common with the plaintiffs,
nnd, as such, declared ngainst; but that if chargeable in any manner, they were chargeable under a different form of action.
But the Court ruled that the action was maintainable as it stood.
To all which the defendants excepted.
Upon this record the following errors were assigned : 1st. that the Court of Common Pleas ruled and determined that
by the legal construction of the deeds produced by the original
phintiffs, they had proved a good title to thirteen sixteenths of the
mill-dam, and appurtenances and of the water-course or stream,
described in the declaration, when, by such legal construction they
had proved title to only three eights and one thirty-second part of
said premises.
2d. There is error in this; that it was ruled and decided by
said court of Common Pleas that the defendants in such original
suit, had no right to open the channel, and take the water through
the same for the use of their mills, nor to divert the water from
the main channel of the River, in the manner and to the exte11t
they did ; whereas in law they had that right.
Sd. There is error in this ; that it was ruled and decided by said
court of Common Pleas that the defendants in said original suit,
had no right to deepen any part of their channel, to make a reasonable use of the water through the .same, or for the purpose of driving their mill ; whereas in law they had that right.
4th. There is error in this ; that it was ruled and decided by
said court of Common Pleas, that the defendants in said original
suit, had no right to take the water through their channel, from the
main stream, for the purposes and to the extent they did, though
their said channel was an ancient channel; whereas in law, they had
~uch right.
5th. There is error in this; that said court of Common Pleas
ruled 11nd decided that tha original plaintiffs had a right to extend
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their dam across the whole river, and to join it to the bank on shore
owned by the defendants ; whereas in law, they had no such right.
6th. There is error in this ; that the said court of Common
Pleas ruled and decided that the plaintiffs had a right to raise their
new dam eight inches higher than their original dam was, and to
maintain the same ; whereas in law, they had no such right.
7th. There is error in this ; that said court of Common Pleas
ruled and decided that the defendants in the original suit, had not
a right to one half the water in the main stream of said river, and
to take and use it in and through the channel aforesaid, for the purpose of turning their mill ; whereas they had that right.
8th. There is error in this ; that said court of Common Pleas
ruled and decided that the original plaintiffs had a right to erect and
maintain the double grist-mill and other buildings and machinery
described in the declaration ; whereas they had a right to erect and
maintain a single grist-mill only.
9th. There is error in this ; that it was ruled and decided by
said court of Common Pleas, that the original plaintiffs, being tenants in common with the defendants' had a legal right to maintain
their said action against the defendants aforesaid, in the form aforesaid ; whereas in law they had no such right.
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The following diagram shows the relative positions of the places
alluded to in the testimony.
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Longfellow and Mellen for the plaintiffs in error.
1. As to the quantum of interest ; the grantors of the original
plaintiffs having no greater interest than their portion as heirs, no
more than that quantity of estate passed by their deeds. One cannot grant a thing which he has not. Perk. Grant, 65 ; 4 Com.
Dig. Grant, D.
2. If the original defendants had no right to open the channel
and take the water, it was because thereby they infringed some right
of the plaintiffs. But the plaintiffs show no title to the water.
Their claim is virtually that of an easement in another's land, which
is against common right. 3 Dane's .Jlbr. 4 sec. 7. The ground of
the action is the diversion. But this must be to some extent, and
of some consequence, or it is damnum absque injuria, and no action
lies. The plaintiffs alleged that less water came to their mill, by
reason of the defendants' using it as they did. Yet the same consequences would follow from extensive irrigation, and absorption of
the water, though the surplus be returned to the natural channel
before it passes the mill. Now for such an act the owner of the
mill has no remedy. It is the consequence of the legal use of a
natural right. .!l.ngell on Water courses, 32, 140; Weston v . .Jllden, 8 Mass. 136 ; Palmer v. Mulli!{an, 3 Caines, 307 ; Platt v.
Johnson, 15 Johns. 213.
3 and 4. To these errors, they cited .J1ngell on Tflater courses,
27, note, 40, 127 ; 3 Kent's Com. 354.
5. Neither party has a right, where a stream is the boundary,
to build his dam beyond the thread of the stream. If it be extended beyond this, the owner of the opposite bank may abate it as a
nuisance. .J1ngell, 30; Wigford v. Gill, Cro. Eliz. 269; Hodges
v. Raymond, 9 Mass. 3 I 6 ; Jewell v. Gardiner, 12 Mass. 31 l.
Here the license from Dr. Jones was limited till he should want the
privilege or water for his own use ; and the defendants, having succeeded to his rights, might lawfully remove the dam from their own
side of the river ; and therefore might employ half the water in the
manner they did.
6. The plaintiffs had no right to raise their dam, by the principles of Sherwood v. Burr, 4 Day, 244, and Van Bergen v. Van
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Bergen, 3 Johns. 282. Having done so, they themselves have
caused the water to flow through the defendants' channel, of which
they now complain.
7. As long as the channel was not lowered deeper than tiie L~d
of the main stream, the defendants were in the exercise of a lawful
right in clearing it as they did. In Curtis v. Jackson, 13 Mass.
507, the bed of the river was lowered, on the Needharn"side; which
was not the case here.
8. The plaintiff's right, so far as it is prescriptive in its character, is limited to the mill and dam in their ancient state. But here
they have erected a new double mill, requiring more water, and
have raised their dam eight inches higher than before; thus destroying their own ancient rights, and opening the stream to new competition. 3 Dane's .11.br. ch. 71, art. I, sec. 7.
9. The action itself is misconceived. The law has gone no farther in the case of tenancy in common, than to allow trespass by
one against his co-tenant for a disturbance of his possession, where
the several occupation has been by agreement ; Keay v. Goodwin,
16 Mass. 3 ;-or to give the remedy by action of account, for a
due share of the profits. Jones v. Harraden, 9 Mass. 541; Brigham v Eveleth, 9 .lJrlass. 538. But trespass does not lie for entry
and enjoyment of the common property. 4 Kent's Com. 366.
Trespass on the case for disturbance of a right of common lies only
against strangers.
Greenleaf and Eastman, for the defendants in error, cited these
authorities. That the original defendants had no right to deepen
the channel anJ divert the water,-.11.ngell, 30 ; Bealey v. Shaw,
6 East. 208; Sands v. Trefuse1 Cro. Car. 575; Merritt v. Parker, I Coxe, 460 ; Colburn v. Richards, 13 .Mass. 420 ; Beissel!
v. Sholl, 4 Dall. 211 ; Cook v. Hull, 3 Pick. 269 ; .11.nthony v.
Lapham, 5 Pick. 175; .11.ngell, 36, 57, 138, 149, 71, 181. That
no proof of specific damage is necessary, in order to maintain this
action,-.11.ngell, 50, 53; Hobson v. Todd, 4 D. o/ E. 71 ; Pindar
v. Wadsworth, 2 East. 158. That erecting a double mill did not
change the nature of the estate, or of their interest in the stream,-·
3 Dane's ./lbr. 5 ; Cottrd v. Luttre!, 4 Co. 86. And that tres-
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pass on the case is the proper remedy,-Co. Lit. 200
Com. 193; 3 Bl. Com. 221, 235 ; Angell, 77.

b ; 2 Bl.

This argument was heard at the last .May term, and the opinion
of the Court was now delivered by
WESTON J. The first question presented is, in what proportions
the original plaintiffs ( and wherever plaintiffs or defendants are adverted to in this opinion, those who were originally such are intend-'(!d,) are seised and possessed of the mill and privilege, for an injury
to which this action is brought. They claim thirteen sixteenths;
while the defendants insist, that they should be restricted to three
eighths, and one thirty second part, derived by inheritance from
Samuel Baker, the elder. If his sons, JYathaniel, .fl.masa and Samuel the younger, were originally seised each of a quarter in common and undivided, the plaintiffs have established their title to the
proportion they claim. If the father died seised of the whole, they
are to be restricterl to the proportion, accorded to them by the defendants.
It does not appear that the father ever claimed to be SQle seised
of the land and privilege, up_on which the mill was built. His title
·commenced at the same period with that of his sons, and had its
origin in possession and occupancy. Who were the owners in fee
at that time is not stated; but it does not appear that the first occupants, or those who hold under them, have ever been disturbed by
any paramount claim ; and their- title has now become indefeasable
by lapse of time. It is stated that the father had before used the
adj6ining land for a pasture, but without title. He occupied and
fenced the land bordering upon the river, and no one in his life time,
except himself, claimed any part of it, saving the mill and privileges
appurtenant, which were claimed, occupied and possessed in common by himself and his three sons. This privilege then, derelict
by the true owner, was taken up by the father and his three sons,
each claiming and enjoying one fourth part of the same, and of the
mill thereon erected, in common. And it does not appear that the
right of the three sons, or of those claiming under them, to their
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three fourths, has ever been called in question, until the present action. And we are satisfied, that the title of the three sons is as well
sustained as that of the father. His exclusive occupancy to the
river might by construction of law have extended his right to the
thread of the river, had it not been that this privilege was always excluded from his several and sole claim, and from the first possessed
and occupied in common. The first error therefore is not well assigned.
The right to the use of a stream of water, is incident or appurtenant to the land, through which it passes. It is an ancient and
wel1 establisbed principle, that it cannot lawfully be diverted, unless
it is returned again to its accustomed channel, before it passes the
land of a proprietor below. Running water is not susceptible of an
appropriation, which will justify the diversion or unreasonable detention of it. The proprietor of the water course has a right to avail
himself of its momentum as a power, which may be turned to beneficial purposes. And he may make a reasonable use of the water
itself, for domestic purposes, for watering cattle, or even for irrigation; provided it is not unreasonably detained, or essentially diminished. For although by the case of Weston v . .!llden, 7 Mass. 136,
the right of irrigation might seem to be general and unlimited ; yet
subsequent cases have restrained it consistently with the enjoyment
of the common bounty of nature, by other proprietors, through
whose land a stream had been accustomed to flow. Colburn v.
Richards, 13 Mass. 420; Cook v. Hull, 3 Pick. 269 ; .!lnthony
v. Lapham, 5 Pick. 175. And the qualification of the right by these
latter decisions, is in accordanc.e with the common law.
It is insisted that the defendants, by deepening the channel running from tlie main stream, have made a reasonable use of the
water, and that it falls within the principle of the right of irrigation,
and that, therefore, although the plaintiffs may suffer thereby, it is
damnum absque injuria. It must however be remembered t.hat the
right of irrigation can be exercised only, by returning what is not
wanted for this purpose to its accustomed channel. But the de~
fondants diverted the water, used it, and did not return it. They
~ontend that the di,version is justified, because the channel, through
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which it was made, was an ancient one. Whether the channel had
'Cver before been made or deep@ed by artificial means, does not
appear. But however that might be, the defendants had a right to
the benefit of it in its former state ; but this would not justify any
new or further diversion. The case of Bealey v. Shaw 4,- al. 6
East. 208, states the law in a very satisfactory manner ·upon this
point. It results that the second, third and fourth errors, predicated upon the assumption of a right to deepen the channel, are not
well assigned.
The fifth error assigned is, that the Judge decided that the plaintifls
lrnd a right to extend their dam to the eastern shore. This is deduced
from his instruction to the jury that the plaintiffs had all the right in
the stream, which they had set forth. There may be reason to believe from the evidence reported, that those under whom the plaintiffs claim, originally acknowledged the right of Dr. Jones to the
eastern shore, and extended their dam to that side by his permission.
And if the .cause turned upon this point, that fact should have been
settled by the jury. The defendants, who have succeeded to the
title of Jones, prior to the erection of the existing dam in 1828, forbade its extension to their shore, notwithstanding which, however, it
was so extended. An adverse seisin and possession of the privilege on that side then commenced, if not before. In Jewell v. Gardiner, cited in the argument, the plaintiff was from the beginning a
-trespasser; and it was held that he derived no right from an appropriation of the stream, which was itself a wrong upon the defendant.
:But in the ease before us, assuming that the privilege on the eastern
-side was occupied in subordination to the title of Dr. Jones, the appropt·iation of the stream was lawful, and it was continued long
enough to give to the owners of the western shore a right, on their
side, to the head of water they had raised, which Jones, and those
holding under him, could not lawfully impair, by operations above
or below. The assent and permission given by DI'. Jones, presents
a ease differing materially from that of Jewell v. Gardiner. It might
admit of great question, how far it was competent for Jones) having
consented that the owners on the western shore might extend their
dam to the eastern side, until such time as he should want the priv•
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ilege there, and they being thereupon led to make expensive erections, <;:ould revoke the l~cense he had granted, to their prejudice, at
least until he did want the privilege on that side. And if he might
do so, no revocation is proved or pretended, until twenty eight years
after the license was given. During all that time, the owners on the
western shore, had lawfully raised and appropriated a head of water
in their own right, on their side. Now this right they have never
abandoned, but up to the commencement of this action, continued
to enjoy. And if, in the exercise of their right, at and since the
eriction of the new dam, they have trespassed upon the defendants,
they may be answerable to them in an action at law therefor, or it
may be that the defendants may lawfully enter, and prostrate the
dam on the eastern side, but the right of the plaintiffs to the head of
water they had raised on the western side, would remain unimpaired. When a right of this kind becomes once lawfully vested, it
may be asserted and maintained, until abandoned. Hatch v. Dwight,
17 .Mass. 289. The privilege on the western side, was capable of
being enjoyed by a diagonal or wing dam.
But independent of their actual seisin and occupancy of the dam
across the river, the plaintiffs have made out a sufficient gravamen
to sustain th.eir verdict, which •vas for nominal damages. They are
the undoubted owners of the proportion of the mill they claim, and
of the ij,tream. on the western side to the thread of the river; and
the water has been diverted by the defendants, to the prejudice of
their right. A mill privilege not yet occupied, is valuable for the
purposes to which it may be applied. It is a property, which no
one can have a legal right to impair or destroy, by diverting from it
the natural flow of the stream, upon which its value depends; although it may be impaired by the exercise of certain lawful rights,
originating in prior occupancy. If an unlawful diversion is suffered
for twenty years, it ripens into a right, which caQnot be controv!;)rted. If the party injured cannot be allowed in the mean time to vindicate his right by action, it would depend upon the will of others,
whether he should be permitted or not, to enjoy that species of
property. The case of Hobson v. Todd, 4 T. R. 71, presented a
similar question in principle, in which the court held, upon a review
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of the authorities, that one commoner might maintain an action
against another, for an injury to his right, without proof of actual
damage. If the plaintiffs have not proved their whole declaration,
they have proved the tortious act they complain of, and a consequent damage to their right. They have shown their title to the
mills, and to the privilege to the thread of the river. A plaintiff is
entitled to judgment, if he proves only a part of his declaration, if the
part proved presents a cause of action. If therefore this judgment
were reversed, and a new trial granted, the plaintiffs would be entitled to a verdict and judgment upon the same evidence.
The sixth error assigned is founded upon a deduction from the
instructions of the Judge, that the plaintiffs had a right to raise their
new dam and to maintain it, eight inches higher than their old onE)
was. In Beissell v. Sholl, 4 Dall. 21 I, the court say, "that every
man in this country has an unquestionable right to erect a mill upon
his own land ; and to use the water passing through his land as he
pleases ; subject only to this limitation, that his mill must not be so
constructed and employed, as to injure his neighbor's mill; and that
after using the water, he returns the stream to its ancient channel."
The doctrine laid down by Blackstone is, that " if a stream be unoccupied, I may erect a mill thereon, and detain the water; yet not
so as to injure my neighbor's prior mill, or his meadow." And in
Hatch v. Dwight, before cited, Parker C. J. says, "the owner of
a mill site, who first occupied it, by erecting a dam and mill, will
have a right to water sufficient to work his wheels, if his privilege
will afford it; notwithstanding he may, by his occupation, render useless the privilege of any one above or below him upon the same
stream." Now as the defendants did not erect their mill, until the
plaintiffs' darn was raised, they had, by these authorities, the same
right to raise it, as they had originally to build it to its first elevation.
The right however, arising from mere prior occupancy, to this extent, has not been held in some cases as exclusive, unless continued
for twenty years. Platt v. Johnson, 15 Johns. 213 ; Tyler t', Wilkinson, 4 Mason, 397. And we do not deem it necessary in the
present case to decide, that by prior occupancy, the plaintiffs had
acquired an exclusive right to the entire head of water, raised by
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their new dam. But if they had no lawful authority in 1828 to extend their dam to the eastern shore, or to give it at that time an additional elevation, and derive therefore no rights from it, the cause
of action before stated, would remain unaffected; Within the limi'tation stated in Beissell v. Sholl, the defendants had a right to change
the character of their mills upon their privilege as they pleased, and
to take them, or either of them, down and substitute others. 3
Dane 5, and the cases there cited. It does not appear that the plaintiffs' double grist mill is a use of the privilege, beyond that of the
mills, which were conveyed to them. And this is a sufficient an-.
swer to the eighth error.
The seventh error assumes that the defendants, as the owners of·
the eastern shore, had a right to half the water, and a right to divert
it to that extent. It has been seen, that if they had been the owners of both sides, they had no right to divert the water, without again
returning it to its original channel. Besides, it was impossible in
the nature of things that they could take it from their side only. An
equal portion from the plaintiffs' side, must have been mingled with
all that was diverted.
The defendants lastly object to the form of the action. The plaintiffs have sustained an injury ; and are therefore entitled to a legal
remedy. No form more apt or appropriate has been suggested. It
is that which has been used and approved, for injuries arising from
the diversion of a water course. The objection is technical ; founded upon the relation in which the plaintiffs stand, as tenants in common with the defenda;1ts. Trespass does not in general lie by one
tenant in common against another; because each has an equal right
to the possession. But if one destroy that which is held in common, it does. And, upon the same principle, case would doubtless
lie, where the destruction was not immediate, but ~onsequent upon
the act of one of the tenants in common. If all the water had been
diverted, the plaintiffs' privilege would have been destroyed. If partially, it would seem to have been a destruction pro tanto. If two
several ownern of houses have a river in common between them, if
one of them corrupts the river, the other shall have an action on the
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case. Co. Lit. ZOO, b ; Hobson v. Todd, before cited, was case
by one commoner against another, for surcharging the common, and
no objection was taken to the form of the action. And we are of
opinion, that this action may be supported upon authority, and the
fair analogies of the law.
Judgment affirmed,

The inhabitants of PowNAL petitioners for a writ of certiorari.
On an application to the County Commissioners to lay out a town road, in the nature of an appeal, founded on the unreasonable refusal of the selectmen, the unreasonableness of their refusal should be adjudged by the Commissioners, and
entered of record, as the foundation of their jurisdiction, or it will be error.

Tms was an application for a writ of certiorari, to bring up the
record of the location of a road in Pownal, which had been laid out
by the County Commissioners, on the refusal of the selectmen.
Several errors were shown in the record ; the principal of which
was, that it did not appear that the refusal of the selectmen was adjudged unreasonable.

Greenleaf and R. Belcher, for the petitioners, argued that the
unreasonableness of such refusal was the sole foundation of the jurisdiction of the Commissioners ; and that, being an inferior tribunal,
the record should show that the subject was acted upon by them, and
the unreasonableness established and proved. They can only affirm or reverse the decision of the selectmen. Commonwealth v.
Coombs, 2 Mass. 489; Commonwealtlt v. Great Barrington, &
.Mass. 492.
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And THE CouRT was of this opinion, and granted the writ ; and
the record being brought up at a subsequent term, was for this cause
quashed, without further argument.

Longfellow, for the respondents.

Boony vs.

YORK,

Where, in the extent of an execution, the appraisers deducted one third part of the
actual value of the premises, for the possibility of dower existing in the debtor's
wife; it was held that this was an error, which, if it appeared in the return,
would vitiate the extent; but that parol evidence could not be received to show
the fact.

IN this case, which was a writ of entry on the seisin of the deinandant, his title was derived from the extent of an execution
against the present tenant. The proceedings of the officer and the
appraisers appeared in the usual forrri. The tenant offered to prove
by the parol testimony of two of the appraisers, that in estimating
the value of the land they deducted the value of the debtor's wife's
possibility or right of dower, setting off to the creditor the worth of
such supposed incumbrance by one third more land ; the land being
actually worth from eight hundred to a thousand dollars, but appraised at only six hundred and sixty two dollars, on that account.
This evidence the Chief Justice rejected, but saved the point for
the consideration of the Court, the tenant being defaulted.

Fessenden

'Y

Deblois, for the plaintiff.

Greenleaf and Mc.!l.rthur, for the tenant.
WESTON

J. delivered the opinion of the Court.

In the case of Barnard v. Fisher, 7 Mass. 71, the error into
which the appraisers fell, appeared in the appraisement under their
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hands, upon the face of the proceedings returned. What might
have been the effect of the objection raised in this case, if it had appeared by the same evidence, it is unnecessary to determine. The
appraisers manifestly overrated the value of the incumbrance, even
if the right of dower had then accrued, upon any just principles of
calculation. But it would be dangerous to suffer a title, apparently
perfected by an observance of the forms of law, to be affected by
parol evidence of this sol't, If admitted, no one would be safe in
purchasing such a title. There might besides be great danger of
fraud and pe1jury. Paro! evidence is inadmissible to uphold a title,
arising from a levy upon land, where the return has been defective
in some particulars, susceptible of being proved by parol ; because
every thing essential to such a title must appear of record. Ladd
v. Blunt, 4 Mass. 402; Wellington v. Gale, l3 Mass. 483.
An appraisement may not be a just estimate of the value of the
property, either from a misapprehension of facts, or an error of judgment, on the part of the appraisers. If this operates against the
creditor, and is seasonably discovered, he may refuse to accept seisin, in which case the land remains the property of the debtor, and
the judgment is unsatisfied. Ladd v. Blunt, before cited. If the
land is undervalued, the debtor has a year within which to redeem;
which is a much less Exceptionable mode of correcting an error to
his prejudice, than that now sought to be enforced.
The opinion of the court is, that the evidence offered at the trial,
was properly rejected.

Judgment fur tlte demandant.
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flon1cK

vs. HrncKLEY

w al.

The owner of the minor part of a vessel having refused to consent to a proposed
voyage, his share was appraised, and a bond given to him by the other owners,
conditioned that at the end of the voyage, which was to the West [,,.dfos and
back, they would restore him his share in the vessel, unimpaired, or, if she should
be lost, would pay him the appraised Value. Instead of returning- her directly
from the West Indies, they employed her several months in trade from th/.'nce to
llrnlthem ports and back, and thence home. Hereupon it was held,-that the
obligee might maintain an action on the bond fur the detention of the vessel; and
that the· rate for which she might have been chartered was a reasonable rule for
the estimation of damages.

Tars was an action of debt on a bond dated Sept. 7, 1829, in
the penal sum of six. hundred dollars, conditioned thus : "Whereas
the said James Rodick, being one eighth part owner of the brig Trio,
did, on the first day of September instant, give due notice to the
said Hinckley and ThompsJn that he declined loading his part of
said brig, or being in any manner concerned in a voyage now about
to be commenced with said brig, and demanded security for his
share of said brig in case she was sent to sea : And whereas tbe
said brig has this day been appraised at the value of three thousand
one hundred dollars : Now if the said Hinckley and Thompson
shall, at the end and termination of the voyage or adventure, now
about to be commenced with said brig, to the West Indies and back
to this port, restore to the said Rodick his share of said brig, in as
good order and of like value as she was when she came from sea,
on the last voyage, or, in case she should be lost, pay or cause to be
paid to him the sum of three hundred and eighty seven dollars and
fifty cents, the appraised value of his said one eighth part of said
brig; then," &c.
The defendants pleaded the general issue, and filed a brief statement of various matters of defence, pursuant to the statute.
At the trial, before the Chief Justice, it appeared that a few days
after the date of the bond, the vessel sailed for the West Indies ;

MAY TERM, 1832.

275

Rodick v. Hinckley & al.

thence she proceeded to Savannah ; thence to New Yark; thence
to the West Indies again; and thence to Portland, where she arrived in the early part of June, 1830 ; and that had she returned directly from the West Indies to Bath, instead of proceeding to Savannah, she would have arrived by the beginning of December, according to the usual length of such voyages. It further appeared
that after her return, the parties being together, Thompson asked
Rodick what ,vas the least sum he would take for his part of the
brig; to which he answered four hundred dollars ; which Thompsou replied he would give. Rodick then said he 'would take that
sum if the defendants would pay him forty dollars for the run of the
vessel; and would also pay two outstanding bills of about twenty
dollars. The parties then separated. A few days afterwards, at
the Custom house in Portland, Rodick executed a bill of sale of his
eighth part of the brig to the defendants, taking their promissory
note for four hundred dollars; but nothing was then said about either of the above mentioned sums, or about giving up the bond now
in suit. The defendants, however, had previously paid the two outstanding bills.
Upon this evidence the counsel for the defendants contended that
the jury ought to be instructed to presume that the forty dollars were
paid ; or, that the plaintiff waived the payment, and accepted the
four hundred dollars and the discharge of the outstanding bills, in
full satisfaction of the bond. They further contended that under
the terms of the condition, the plaintiff was not entitled to recover
for the detention and use of the brig, as charter or otherwise ; but
that if he had any rights, he ought to pursue them in assumpsit.
But tho Chief Justice instructed the jury that the condition of the
bond was violated by sending the ves3el to Savannah and New
York, and thence back to the West Indies, instead of returning her
directly to Bath; and that for the damages thereby occasioned, the
plaintiff had a good right to maintain this action. On the question
of damages he instructed them that as there was evidence that, if she
had been returned directly to Bath, she might have been chartered
for at least a dollar per ton per month, they were at liberty to consider that, if they thought proper, as a safe rule of damages. He
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further instructed them that if, from the evidence, they should be
satisfied that the four hundred dollars and the discharge of the two
outstanding bills were considered and accepted by the plaintiff in
full satisfaction for damages and for the run of the vessel, then they
should find for the defendants; that on this point the evidence was
before them; and, as there was no proof of the payment of the forty
dollars, and as the bond was not cancelled or given up, they would
judge whether there was any settlement of damages, or waiver o[
the claim. The jury, under these instructions, found for the plaintiff; and the defendants filed exceptions to the ruling and instructions of the Judge.

Fessenden o/ Deblois contended that the defendants were entitled
only to the appraised value of the vessel, as the liquidated damages
agreed by the parties, in case of a breach. After the condition was
broken, the rights of the parties stood at common law, by which one
part owner of a chattel, having possession, may use it at his pleasure,
and without liability to account. The appraised va,ue having been
paid, the bond was satisfied. If the plaintiff would claim any thing
more, his remedy should have been pursued in assumpsit. .llbbot
on shipping, 71; 4 Burr. 2229; l H. Bl. 332; Fletcher v. Dyke,
2 D. o/ E. 32 ; 2 B. <y P. 346 ; Perkins v. Lyman, 11 Jlfass.
76 ; 2 Pet . .11.dm. 288.
Mitchell, for the plaintiff.
l\JELLEN

C. J. delivered the opinion of the Court.

The voyage about to be performed when the bond was executct!
is described in the condition as a voyage " to the West Indies and
back to this port," that is, to Bath. The brig was appraised at the
sum of $3100. By the terms of the condition the plaintiff's slrnre
of the brig was to be restored to him at the end and termination of
the voyage; or, in case she should be lost, the said Hinckley and
Thompson were to pay him $387,50, being the appraised value of
the plaintiff's share. If the brig should be restored, according to
the condition, at the end of the voyage, then they were to pay the
plaintiff such sum as would be equal to the reduction in value of his
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share, occasioned by the voyage. The language of the condition is
plain and must receive a reasonable construction. It does not follow that because the plaintiff was unwilling to be concerned in the
voyage abovementioned, that therefore it would be no inconvenience
to him to be deprived of the opportunity of employing his share after the termination of the voyage. Besides, by having given the
bond, Hinckley and Thompson had acquired the control of the brig
only during the specified voyage. It is contended that the condition
presents a case of liquidated damages. This is true as to one alternative, viz. the loss of the brig ; but this event never happened ;
as to any thing beyond this there was no liquidation. The brig, instead of being at Bath early in December, as she probably would
have been had no new voyage been undertaken, was absent six
months after that time, in the unauthorized employment of Hinckley and Thompson. This is clearly a violation of the condition, and
is admitted to be. It is also equally clear that the damage sustained by the plaintiff, by being deprived of the use of his share of the
brig during the six months, was the immediate and direct consequence of such violation ; and why should not such damage be recovered in this action ? And why is not the fair charter of the plaintiff's share of the brig during the six months of her absence as correct and reasonable a rule of damages in such case, as the allowance
of six per cent. interest, by way of damages, when a sum of money
is not paid when it becomes due?
It is said that Hinckley and Thompson were tenants in common
of the vessel with the plaintiff, and, as such, had P. legal right to use
the vessel as they did. This doctrine, if sanctioned, would at once
render the jurisdiction of a court of admiralty in cases of this nature, little more than nominal. The design of the law in requiring
a bond to secure the rights of a recusant owner would be easily evaded, if the other owner or owners, having given the bond and sent
the vessel to sea, could employ her in their own service as long as
they should please, instead of performing and terminating the specified voyage according to the condition of the bond. 'l'he principle
of the maritime law, upon which the bond in question was required
and given, is a salutary one ; and it is our duty to see that it is fair-
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ly carried into execution by those who avail themselves of its application. In the case at bar the condition of the bond has been violated without any pretence of reason or apology; and according to
our late statute, the jury have assessed the damages. In view of
this cause, we perceive no incorrectness in the construction of the
condition, and the instructions given to the jury.

Judgment on the Verdict.

DoR~RAY

wux. vs.

NoHLE

wal.

Where land is conveyed in mortgage, and no separate obligation is given for payment of the money, a deed of quitclaim and release of the land, from the mortgagee to a stranger, is suflicient to asslgn the mortgage, and all his rights and
interest under it.

If such assignment be made before entry for condition broken, and without conRideration ,-whether the creditors ofthe mortgagee can avoid it, they having no
right to levy on the fand as his property ,-qua:rc.
Tender, to discharge a mortgag<', must be made to him who has the l<'gal estate,
and the right to reconvcy. Therefore where the mortgagee has assigned all his
interest to a stranger, of which the mortgagor has actual or implied notice, the
tender must be made to the assignee.

Tms was a bill in equity, by the assignees of a mortgagor, to
redeem certain mortgaged premises. The bill was originally inserted in a writ of attachment, pursuant to the statute, and was brought
against Noble alone. It contained no interrogatories, and did not
call for an answer unde1· oath. The answer, among other things,
disclosed a prior conveyance of all Noble's right in the premises to
Eleazar Wyer. A supplemental bill was then filed against Wyer
and Jvoble, impeaching the conveyance to Wyer as collusive, and
praying their answers under oath ; which were accordingly so given,
fully <lemying all the charges in the bill. Th1; other facts, material
to the case, will be found clearly stated in the opinion of the Court.
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Daveis, for the plaintiffs, contended, first, that the conveyance to
Wyer was no assignment of the debt itself, but only a naked rn~
lease of Noble's lien ; or rather of his title to the land ; Noble at
that time denying the plaintiffs' right to redeem. Its effect was
merely a conveyance of Noble's right to redeem the mortgage
to Burnham. For any other purposes, the seisin of Wyer was only
for an instant, and cannot therefore be made the foundation of any
right in the present case. Holbrook v. Phinney, 4 Mass. 569 ;
Clap v. Draper, ib. 267 ; King v. King, 7 Mass. 499 ; Clark v.
Munroe, 14 Mass. 351.
Secondly. The tender to Noble was good, notwithstanding the
transactions with Wyer; of which, however, the plaintiffs had in
fact no knowledge. The mortgage itself, both debt and lien, must
be assigned, in order to vest the assignee with the rights and liabilities of the mortgagee. And the assignee must hold both the title
and the legal possession, to make a tender to him good. Wing v.
Davis, 7 Greenl. 31 ; Vose v. Handy, 3 Greenl. 322 ; Warden
v . .11.dams, 15 .Mass. 236 ; Gray v. Jenks, 5 .Mason, 520; Clark
v. Wentworth, 6 Greenl. 260. The holder of the land is but a
trustee for the mortgagee. Smith v. Dyer, 15 Mass. 23 ; Crane
v. March; 4 Pick. 136 ; Gould v. Newman, 6 Jlfass. 239 ; Hatch
v. White, 2 Gall. 155; Jackson v. Blodget, 5 Cowen, 202; Wilson v. Troup, 2 Cowen, 195; Jackson v. Curtis, 19 Johns. 231.
The tender therefore could be made with safety to none but Noble,
Smith v. Dyer, 16 Mass. 18; Scott v. McFarland, 13 Mass. 310;
Parker v. Lincoln, 12 Mass. 19; Cutler v. Haven, 8 Pick. 490.
Longfellow and Greenleaf, for the defendants.
The opinion of the Court was read at the ensuing November
term; as drawn up by
MELLEN C. J.
The following is a brief summary of the principal facts. Moses Plummer, the former ow11er of the premises in
question, mortgaged the same to Noble to secure to him the payment of $300 in ten years with interest. The mortgage is dated on
the 22d of .11.pril, 1817. May 2, 1817, he made a lease to Noble
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of the same premises for ten years from the date of the mortgage,
at the annual rent of $18, under wh,·,..,,. !ease Noble went into possess10n. July 15th, 1818, Moses Plummer conveyed the premises
to his son Moses Plummer, jr. subject to the above mentioned mortgage. On 13th of said July, Moses Plummer junr. conveyed the
same premises to Noble by a deed, absolute in form, conveying to
him the same in fee. At the same time Noble gave to Plummer
two negotiable notes, one for $200, payable in three months from
date, and the other for $ 100, payable in six months ; both on interest. At the same time Noble made and executed to Plummer
a bond, with condition to " reconvey to said Plummer ti1e aforesaid
premises, in as full and ample a manner as the said Plummer conveyed the same to said Noble," if he, said Plummer, should pay
said Noble, his heirs, executors, administrators or assigns, the said
two sums at the times appointed for payment, or save Noble harmless from the payment of them, and return the notes to him. It is
admitted that Plummer never paid either of said notes, but that
Noble paid them to the holders of them. The above bond was recorded July 18th, 1818. On the 11th of February, 1825, said
Jlloses Plummer, conveyed all his right and title in the premises to
his daughter, Mary-.11.nn-Smith Plummer, now the wife of Dorkray,
and co-11laintiff with him. Before summarily stating the residue of
the facts we will inquire whether Noble has done any act, equivalent
to an entry to foreclose. Being in possession of the premises in
.11.pril, 1819, and at the times when Plummer neglected to pay the
two notes, as mentioned in the bond of defeasance, he could not
make a formal entry, before two witnesses, according to om statute,
for brnach of the condition ; but he might do that which would
have the same legal effect, viz. give notice to Plummer, that, in
consequence of such breach, he then elected to hold the premises
on account of such breach. Has such a declaration been made and
such notice been given ? The answer of Noble to the original bill, in
relation to this point, is not evidence in the cause; as that bill does
not contain any interrogatories touching the subject. It is a merely
voluntary statement, which is denie,d by the replication. The only
proof adduced on the part of the defence, is contained in the dep•
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osition of John Parsons. The fact testified by him, is in perfect
harmony with the mistaken idea entertained by Noble, as to the
nature and effect of the bond of defeasance. By his answer it
appears that, until several years after JJ.pril, 18 I 9, he did not know
that Plummer ever claimed to have a right of redemption, and ever
considered the contract as a mortgage. He himself did not so consider it. Why then should he have deemed any declaration or
notice necessary to render his title absolute in due time? He considered it absolute some months before, by reason of the nonpayment of the notes. His declaration to Plummer, in the presence of
Parsons, was, that the land was his own, and that be held it as an
absolute estate. This be also says in bis answer to the supplemental
bill. His language excludes the idea of a conditional estate, requiring any act on his part, tending to render it absolute. \Ve conside1·
this as a stronger case, in this particular, against the defendant, than
was made by the facts in Scott v. McFarland.
There being no other evidence in the cause upon this point, we
proceed in the next place to inquire whether such preliminary steps
have been taken by the plaintiffs as entitle them to maintain the bill ;
and this leads to the statement of the remaining faets, on \vhich the
inquiry must be answered. On the ht of September, 1822, :Noble
released, remised, bargained, sold, conveyed and quitclaimed to
Wyer, "all right, title and interest" in and to the premises in question, with special warranty ; and on the came day a mortgage ,vas
made by Noble and Wyer, to Burnham, of that, and another parcel
of land, owned by Noble, with general warranty. Noble and T¥yer,
in their joint answer to the supplemental bill, in relation to that conveyance, about which they were called upon to " set forth the whole
and true circumstances, facts, trnsts and matters of agreement and
understanding between them respecting the premises particularly,"
state that "when the mortgage was made and executed, Noble had
a right to make it, as respects the premises in dispute;" which
means that, though both deeds were executed on the same day, the
mortgage was executed first as they explain it ; and they add, that
property, though owned in severalty by them, was conveyed by the
mortgage, executed by both of them, with covenants, binding them
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jointly, to save the expense of two mortgages. According to these
facts, which are not disproved, Noble spoke the truth and acted consistently, in executing the mortgage and making the covenants as to
his ownership and seisin of the premises in question, absolute or
conditional. This title or estate in the premises passed in mortgage
to Burnham, leaving the right of redemption in Noble. This right
was then immediately vested in Wyer by Noble's conveyance to
him ; and on the discharge of Burn.ham's mortgage, the whole
estate, once belonging to Noble was vested in Wyer. Again it appears expressly by the second answer that the deed from Noble to
Wyer was made with good faith and for a full and valuable consideration ; that Tffyer went into immediate possession of the premises, as his own property, and has peaceably and openly occupied
them ever since ; that the sale was absolute ; that the deed was recorded on the 13th of said September, and that Plummer was personally notified of the deed soon after it was made. Upon the facts
we have now stated, was the tender in July, 1825, made to lvoble,
a legal and effectual one ? The first section of the statute of 1821,
ch. 39, provides " that where any mortgagee or vendee, claiming
any lands or tenements granted upon condition, by force of any
deed of mortgage, or bargain and sale with defeasance, or any person claiming and holding under them, have lawfully entered and
obtained possess:on for condition broken, the mortgagor or person
claiming under him, shall have a right to redeem the same at any
time within three years next after the possession so obtained, and
not afterwards upon payment of whatever may be justly due," to
snch mortgagee, vendee or person lawfulJy " claiming and holding
under them, and in possession as aforesaid ;" and the person to
whom such tender or payment is made is required by the statute to
restore the possession, and to execute and deliver to the person thus
making tender or payment a good and sufficient deed of release of
all his right to the same or enter a discharge in the register's office.
The plaintiffs' case, it seems, is riot brought withiu the language of
the statute above quoted, though they profess to found their bill upon
it ; because they deny that Noble Or any one else ever entered on
the premises for breach of conditiou ; and there is no proof of such
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entry or any thing equivalent to it. On the contrary, their counsel
have contended that Noble was lawfully in possession under his lease
from Plummer, at least until his conveyance to Wyer; and at that
time the case shows that TVyer went into the full and open possession and has ever since so !Jeld it. A similar objection was presented against the maintenance of the bill in equity in the case of Pomeroy v. Winship, 12 Mass. 514, which led the court to the construction of the act of which ours above quoted or referred to is a copy.
The Chief Justice observes, " It has been decided that where
there has been an entry before the breach, the mortgagee may commence his foreclosure without any new entry, by declaring that he
holds for condition broken, when that event shall occur. Newhall
v. Wright, 3 Mass. 138. It seems to be a correlative principle that
where the mortgagee is in, the condition being broken, the mortgagor, to secure his rights, may elect to consider him in, as claiming to foreclose ; and that a tender of performance, made to him
when thus in possession, shall avail to the mortgagor, as much as if
there had been a public entry, or a judgment for possession, because the condition was not performed." But this construction of
the statute does not bring the plaintiffs' case within it, because Noble
was not thus in possession in July, 1825, when the tender was made,
or afterwards. Without dwelling any longer upon this view of the
cause, we will examine certain objections which have been urged
by the plaintiffs' counsel to the defence as founded on the deed
from Noble to Wyer, and the alleged insufficiency of the tender to
Noble after the execution of that deed.
The first objection is, that nothing was conveyed and assigned by
Noble to Wyer but the land; that there was no assignment of the
debt ; and that unless the debt is assigned by the mortgngee as well
as the land, nothing passes by the deed. Several authorities have
been cited in support of these positions. We are not disposed to
question the correctness of any of them ; nor do we. It is true,
however, that though the cases cited from Cowen, are good law in
.New York, it does not follow that we should pronounce them correct as applied to our laws on the subject al mortgages, which, in
many respects differ from those of that State. It is evident that all

28-1

CO.MBEH.LA:ND.
Dorkray & ux.

'D.

Noble & al.

the cited cases, as to this point, vary from the present. Noble had
noth:ng to assign to Wyer but his right, title and interest in the land
in question ; all that he did assign. There was no debt due from
Plummer to Noble when the deed and defeasnnce were made ; and
the contract was of such a nature that none could grow out of it.
Plummer wanted to realize $300 in cash ; he conveyed the land to
Noble, who gave him the two negotiable notes, named in the defeasance, which he could easily get cashed, and then gave the bond
to reconvey the premises to him if he would see the notes paid to
the holders and indemnify Noble from all damage. But Plummer
had bis option to pay the notes and receive a reronveyance ; or
neglect to pay them, and let Noble pay them and keep the land by
way of satisfaction and indemnity. The pbintiffs have considered
the transaction as constituting a mortgage, and so has the court
inclined to consider it; but it is one of those mortgages where there
is no personal security or liability. " If the mortgagor will not voluntarily redeem the land, and there is no bond or covenant for payment of the money, he cannot be compelled to do it, but the land
must remain the mortgagee's estate ; at least after the three years
are elapsed." Judge Trowbridge's opinion, 8 MasY. 563. Under
these circumstances the deed from Noble to TYyer constituted a
legal assignment of the mortgage, the bond of defeasance being duly
recorded. In Warder v. /J.dam1, cited by the plaintiffs' counsel,
the court say that an assignment by a separate deed, makes the
grantee the assignee of the mortgage. Gould v. Newman, 6 Mass.
239, 241.
Another objection is that there was no consideration for the deed
from Noble to Wyer. The objection expressly contradicts the
answer; but, the explanation given is satisfactory. Wyer paid for
the land out of his several property, and the deed was made to hin1
for the purpose of becoming advantageous to the firm. Why does
it differ in this particular, from a purchase of some other person,
instead of Noble ? But another answer is, that the deed is good
against Noble, and all other persons, except creditors of Noble,
whether there was or was not any consideration ; and perhaps good
:igainst them inasmuch as lands under mortgage cannot be levied
upon as the estate of the mortgagee.
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Another objection is, that Wyer's seisin under the deed from
Noble was only instantaneous. Surely this objection is groundless
as applied to this case. Whether instantaneous or not, the seisin of
Wyer, in virtue of the deed, was never restored to Noble; and the
question we are examining is whether his seisin was not terminated
by his conveyance.
Another objection urged is, that by the terms of the condition of
the bond, Noble was to reconvey, on performance of the condition ;
and that, therefore, the tender was made properly to him. Considering the transaction or contract between Noble and Plummer,
as creating merely a conditional estate i,n Noble, and not a mortgage,
this conclusion might be correct; but, in that view of the subject there
would be no pretence for maintaining the present bill ; for if it was
not a mortgage 1 then the payment of the two notes given by Noble,
should have been punctually made when they became due ; and
then Plummer or his grantee, perhaps, might regain the possession
by an action at law. But, the transaction has been viewed in a
more favorable light for the plaintiffs as a mortgage ; it must therefore be governed by the law applicable to mortgages. By that law
which we have quoted, a payment or tender, for the purpose of redemption, must be made to the mortgagee or vendee, or the person
in possPssion and claiming and holding under him ; that is, to the
mortgagee or venJee, if there is no assignment, and if the mortgage
has been assigned, then to the assignee, who only can reconvey.
Such was the decision of this court in Thompson v. Chandler, 7
Greenl. 377. And in Cutler v. Haven, cited by the counsel for the
plaintiffs, the court say that notwithstanding there was no legal assignment of the mortgage, there was an equitable one by a delivery
over of the deed and note to Valentine; and therefore, if the administrator of the mortgagor had notice of such equitable assignment, a payment to the mortgagee or his representative would be
deemed fraudulent in respect to Valentine. In the present case
Plummer had notice ; afortiori, a payment or tender to Noble
could not be regular or available, after a legal assignment to

Wyer.

286

CUMBERLAND.
Harmon v. Watson.

We have, by way of anticipation, endeavored to answer the objection, founded on the deed of mortgage to Burnham, and the peculiar manner in which it was drawn, and in which different parcels
of estate, though owned by TfTyer and Noble in severalty, were conveyed by them jointly, accompanied by joint covenants of ownership.
We are satisfied with the answer we have given, and shall not repeat
it here.
We have thus examined the facts as displayed to us, and considered the authorities adduced and the arguments urged in support
of the bill, and .wa are satisfied that for want of a legal and effectual
tender, it cannot be maintained. The bill is accordingly dismissed,
ll.nd costs are allowed to the defendants,

HARMON

vs.

WATSON.

The indorsement of a writ thus, "AB by his attorney,"-is not a sufficient com.
pliance with the statute, for want of the attorney's name.
The employment of an attorney at law to commence an action, does not, of itself,
give him authority to indorse the writ with the name of the plaintiff.

Tms was an action of replevin, in which the writ was indorsed
thus :-Phineas Harmon, by his attorney" ;-:and on motion of the
defendant in the court below, the writ was abated for want of a sufficient indorsement; it being admitted that it was made by Mr . .Mc
.!l.rtliur, the plaintiff's attorney, by virtue of his employment, as such,
to commence the action, and without other authority. Whereupon
the plaintiff appealed to this Court.

Greenleaf and .Mc.Jl.r.thur, for the plaintiff.

R . .!l.. L. Cadman, for the defendant.
MELLEN

C. J. delivered the opinion of the Court.

MAY TERM, 1832.

287

Harmon v. Watson.

It is not necessary in this case to decide as to the effect of an
indorsement of a writ, when the name of the plaintiff is written on
the back thereof, by a person specially authorised for that purpose.
Such is not the mode fo which it was done in the present instance.
It is admitted that the indorsement of the plaintiff's name was made
by l\Ir. M'.Jl.rthur, by virtue of nis employment, as attorney for the
plaintiff. We are not aware of his having such an authority, merely
in consequence of his employment to commence the action, as the
attorney of the plaintiff. Such a construction of the statute would
be a virtual repeal of it. An original writ must be endorsed by
the plaintiff or his attorney; and we have decided in Davis v. Mc
.Jl.rthur, 3 Greenl. 27, and again in How v. Codman, 4 Green[. 79,
that when the attorney signs the name of the plaintiff and adds his
own too, thus: "Green Cram, by his attorney R . .Jl.. L. Codman,"
the attorney was bound. It is not worth while to try these experiments for the purpose of evading the statute; they cannot succeed.
Had Mr. i.lc.Jl.rthur signed his own name, as he did in Davis v.
Mc.Jl.rthur, he would have been bound; as he did not, the writ is
abated· for the· want of a legal indorsement.
Writ abated and judgment for a return.
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WALKER

vs.

SANBORN.

The question of the recommitment of a report of referees appointed under a rule of
court, is addressed to the discretion of the court; whose decision, therefore, is
not the subject of a bill of exceptions.
Such also, it seems, is the question whether a report shall be accepted or not, on a
hearing of objections founded on extraneous facts, relating to the course of proceedings before referees, where there is no proof of fraud, partiality or corrup•
tion.
Where a party defendant, having a good defence at law, agreed to submit the action to the determination of referees, in the usual form ; he was considered, in
the absence of all evidence to the contrary, as 'referring all questions, as well of
law as of fact, to their judgment. If therefore their decision be against him, it
is no ground for the rejection of the award that it is against law.
This Court has no authority to recommit a report of referees which had been returned to the court below, and there accepted; the case being brought up by exceptions to that decision.

Tms action, which was assumpsit, for the price of a canal boat,
was submitted to referees in the court below, under a rule in the
common form. Their report, which was in favor of the plaintiff,
being offered for acceptance, the defendant urged these objections,
which he offered to substantiate by the testimony of one or more of
the referees :-1st. That it appeared in evidence, at the hearing before them, that a credit of two years was agreed by the parties at
the time of sale, for payment of the price of the boat; yet that
the action was commenced within four months after the making of
this agreement :-2d. That it was proved before the referees that
the price of the boat was to have been pai<l in freighting wood and
lumber ; which had never been demanded by the plaintiff, or refused by the defendant. But there being no suggestion of corruption
on the part of the referees, or that they intenda<l to proceed according to law, but had mistaken the law, Whitman, C. J. rejected the
evidence offered, and accepted the report; to which the defendant
filed exceptions.

R . .fl. L. Codman, in support of the exceptions, took a distinction between awards under a submission by bond, at common law,
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and those of referees appointed under a rule of court; insisting that
in the latter case the award was open to a much greater latitude of
objection ; and that it ought to be rejected or recommitted for the
same causes for which a new trial would be granted. Dillingham
v. Snow, 5 Mass. 553; Hammond v. Wadham, ib. 353; Wait v.
McNeil, 7 Mass. 261 ; Pierce v • .!l.dams, 8 Mass. 383 ; Whitwell
v . .9_tkinson, 6 .Mass. 272 ; Boardman v. England, ib. 70 ; North
Yarmouth v. Cumberland, 6 Green!. 21 ; Bean v. l?arnham, 6
Pick. 26!,. For this purpose even formal objections have been
suffered to prevail; as in Drew v. Canady, 1 Mass. 158. The
award is not conclusive on the ground that both law and fact were
submitted to the referees, unless it so appears in the submission itself. Jones v. The Boston mill corporation, 6 Pick. 148.
But, if the exceptions should be overruled, the defendant prayed
to be heard on a motion to recommit the report.

S. Fessenden, Deblois and TV. P. Fessenden, for the plaintiff, cited Kyd on ,./}.wards, 185, 351; Shephard v. Watrous, 3 Caines,
l 68; Bailey v. Lechmere, 1 Esp. 377; Caldw. on .11.rbitr. 53; 1
Taunt. 48; Knox v. Simonds, I Ves. 369; 8 Mass. 408; Hawkins v. Colclough, 1 Burr. 277; Purdy v. Delavan, I Caines, 315;
Kleine v. Catara, 2 Gall. 61 ; Chase v. Westman, 13 East. 358.
MELLE~

C. J. delivered the opinion of the Court at the adjourn-

ment in .august following.

.,

In the case of Otrnberland v. North Yarmouth, judgment was
arrested on the ground that after the report was recommitted, it did
not appear that Elden, one of the referees, ever attended with the
other two, and that he did not sign the second report was apparent
on the record. The question there presented was purely a question
of law. In the case before us, there was an objection to the acceptance of the report, which was predicated on facts, not appearing on
the record, but which the counsel for the defendant offered to prove;
and, 1Yhich, in the decision of the question before us, we must consider in the same manner as though they had been proved. It is
urged that the rejected evidence should have been admitted, as it
37
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might have induced the Judge to recommit the report, if not reject
it. The question of recommitment is one of discretion and not of
Jaw, and, of course, not subject to the revision of this court on exceptions alleged ; and we are inclined to the opinion that the question, whether a report shall be accepted or not accepted, on a hearing of objections, founded on extraneous facts, relating to the course
of proceeding before the referees, where there i£ no proof of fraud,
partiality or corruption on their part, is one of the same nature ; but
on this point, we do not mean to be understood as giving any definite
opinion, as it does not appear to be necessary. We place our decision on another ground, distinct in its nature. The defendant,
when he was sued, knew that, by his agreement with the plaintiff,
a credit of two years was allowed to him on the sale of the boat;
and that the price was to be paid in freighting wood and lumber.
He knew also that within four months after the agreement he was
sued for the price, in cash. He knew also, or is presumed to have
known, that these facts would furnish a good defence at law. Still
he consented to submit the decision of the cause to referees in the
usual form; and, by so doing, we think that, in the absence of all
language to the contrary, he must be considered as intending to refer, and as refering all questions of law and fact to their judgment.
The nature of such an equitable and informal tribunal is universally
known to the citizens of this State, and so is the mode of its proceeding in the administration of justice between man and man ; and
the parties in such cases expressly agree that the report of this tribunal, being duly accepted by the court, to which by law it is returnable, shall Le final. Fraud never need be excepted in a contract, to save the contractors from the effect of it; the law always
excepts it, as a poison which contaminates what it touclies. Fraud,
therefore, on the part of him in whose favor a report is made, as well
as partiality and corruption in the referees or any of them, may always be legally proved to impeach the report. Had it not Leen the
intention of the parties in the present case to refer the whole cause,
including all questions of law as well as fact arising in its investigation, would they not have used some words of exception or limita-
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tion? Parties may, and frequently do, refer causes with a proviso
that the referees shall, in their decision, be governed by legal principles. So they may refer questions of title under a rule of court;
they may impose terms and conditions, or refer generally. On the
whole we think that as the cause was referred in the usual form,
without any proviso limiting the well known and customary powers
of referees, the defendant must be considered as having elected his
tribunal for the very purpose of having the cause honestly and impartially decided on its merits ; and according to those principles
which that tribunal should consider reasonable and just. Kleine v.
Catara, 2 Gall. 61. For the foregoing reasons, as there is no imputation of fraud, partiality, corruption or management in any one,
we cannot sustain the exceptions. In many cases it may be proper
to correct mere mistakes or prevent injustice by giving a further
hearing of the parties, where new proof has been obtained, or fair
notice as to the time and place of trial had not been given and received ; but in all these cases the relief is granted by a recomrnitment of the report. Still, the grant or refusal of a recommitment,
is a matter of judicial discretion, and can never be the subject of
exception under the statute. In the present case this court has no
authority to recommit the report, even if we had any inclination so
to do.
Exceptions overruled and the judgment affirmed.
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The

BATH

1'.

Magoun & als.

bridge and turnpike company, petitioners for
certiorari, vs. MAGOUN
als.

w

The writ of certiorari is grantable only on the petition of those who have a dJrect
and vested legal interest in the subject matter.
Therefore, though a county road was illegally laid out, and, being a free road, operated to the injury of a neighboring turnpike, by diverting the travel therefrom;
yet a writ of certiorari wan refused on the petition of the turnpike corporation,
because it ewned no land over which the road was laid, and was not directly affected in any of its vested rights, the damage it sustained being only remote
and incidental.

BY the private statute of J1farch 17, 1830, [ch. 114,J the Courts
of Sessions for the counties of Cumberland and Lincoln, were authorised to lay out a county road across the tide waters of J'few
J"W.eadows river, and " running from the village in Bath to the village in Brunswick;" provided, among o:her things, thP, inhabitants
of those towns, at any legal meeting within two years from the passing of the act, should give their -tlssent to its provisions. To these
provisions Bath gave an absolute assent; but Brunswick qualified
its assent with the condition that a stone bridge be built over its portion of the river, and a good road made from the river to Cook's
corner, where it was supposed the new road would terminate, at a
cost not exceeding seven hundred dollars.
The Court of Sessions thereupon located the new road, beginning at a place on the old road, nearly half way from Brunswick to
Bath village, thence crossing the river, and coming again into the
old road a little north of the :atter place. The record of the location was in the common form, no notice being taken of the act, or of
the assent of the towns.
The Bath bridge and turnpike corporation, whose tolls would be
diminished by the opening of this road, now applied to this Court
for a writ of certiorari to quash the proceedings ; alleging, for errors, that the road was laid over navigable waters, yet that the commissioners did not assume to act under the authority of the statute
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of March 17, 1830; that the road was not laid from village to village in conformity with its provisions; and that the two towns never
gave their assent in manner and form as the act required.

J. 4,- E. Shepley for the petitioners.
Greenleaf and Randall for the respondents.
MELLEN

C. J. delivered the opinion of the Court.

On inspection of the record of the location of the road described
in the application, we entertain no doubt as to the irregularity of the
proceeding, on account of the noncompliance with the condition of
the net authorising the location over the tide waters therein described; and we should immediately grant the writ, as prayed for, were
we not satisfied that we have no authority to grant it on the present
pet1t10n. From the facts before us we have no doubt that the road,
the location of which is complained of, if completed, would indirectly be essentially prejudicial to the private interest of the corporation;
but such an indirect interest, does not authorise the interposition of
the corporation in this mode.
In some respects there is a difference between a writ of error and
a writ of certiorari, and in some respects there is a strong resemblance. The former lies where the proceedings are according to
the course of the common law ; in other cases a certiorari is the
proper writ. A writ of error is a writ of right ; a writ of certiorari
is not; it is a matter of sound discretion to grant or refuse it. There
are several other points of difference. i They are alike in this, that
no one but a party to the record, or one who has a direct and immediate interest in it or is privy thereto, can maintain either of those
writs. Porter v. Rumery, IO Mass, 64; Sh£rley v. Lunenburg,
11 .Mass. 379; Grant v. Chamberlain, 4 Mass. 611 ; Haines v.
Cortis, ib. 659; Glover v. Heath, 3 Mass. 252. In the above
cases the rights and interests of heirs, devisees, ex.ccutors and administrators, are recognised, as well as those of the original parties ;
but we are not aware that those, not having any such rights or interests, are entitled to either of the before mentioned writs. Numerous cases have occurred, and many are reported, in respect to

t
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the location of roads, &c. but they have always been prosecuted by
those having a direct, legal, statute interest in the proceedings complained of. As our laws on this subject now stand, the individuals
whose land is appropriated for the road have a direct interest of a
pectmiary character. So has the county, because liable by law to
pay to the owner the estimated value of the land so appropriated.
So has a town, because by law bound to make the road and keep
the same in repair. On applications for a certiorari it is usual to
notify one or more of the petitioners for the road, as being parties on
the record. In the case before us the corporation does not present
itself in either of the above mentioned characters. It is a stranger to
the record and has not any direct statute interest in it. Any injuri~s
it may sustain are of a remote and incidental nature. Suppose that
by the location of a new road, the stages, and travellers of various
kinds, are induced to leave the old road and a long established and
profitable hotel, by means of which it becomes useless, and the owner is deeply injured in his property ; surely these circumstances
would not clothe him with the rights of a party and authorise him to
prosecute a writ of certiorari for the purpose of obtaining a quashment of the proceedings by which the road was located. For the
reasons above given, a
Writ of certiorari is not granted.

MAY TERM, 1832.

295

Gilbert "· Merrill.

GILBERT

vs.

MERRILL.

The lien created by the attachment of a right in equity of redemption is not always
limited to the amount of the judgment to be recovered; but may extend beyond
that, to the whole amount for which the right may be sold by the sheriff.
Therefore, where a right in equity, while under attachment, was sold by the mortgagor to a stranger; after which judgment was recovered against the mortgagor,
and the right in equity was duly sold on execution, by the sheriff, for a much
greater sum than the amount of the execution ;-it was held that the assignee of
the mortgagor could not discharge the lien created by the attachment, by a tender of the amount of the judgment and costs; but must tender the whole sum
which was paid by the purchaser at the sheriff's sale.

Tms was a bill in equity against William Merrill, jun. for the
redemption of certain mortgaged premises. The facts were some~
what complicated ; but the most material, collected from the bill and
answer, were these. Feb. 18, 1826, one Samuel Merrill, being
then seised in fee of the premises, mortgaged them to Royal Lincoln, to secure the payment of $343,94 and interest, in twelve
months. Feb. I 6, 1827, the right in equity of the mortgagor was
attached in a suit in favor of David Winslow against him. June
20, 1827, Samuel .Merrill, by deed of quitclaim, conveyed all his
interest in the premises to William Merrill, jun. the defendant;
who, on the day following, covenanted with Samuel, that on repayment of the consideration-money in four years, and on performance
of certain other things therein expressed, he would reconvey the
premises to him. This obligation Samuel afterwards assigned to
Gilbert, the plaintiff, who was his creditor; but whether absolutely,
or by way of collateral security, did not appear. The defendant,
at the time of the conveyance to him, had no knowledge of Wins-'
law's attachment. July I I, 1827, Lincoln assigned his mortgage to
one Isaac Sturdivant, who, on the next day, assigned it to the defendant. Winslow recovered judgment in his suit against Samuel
.Merrill, jun. at October term, 18:29, and having caused the right in
equity, which had been attached, to be seasonably taken in execu ...
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tion, it was sold Dec. 18, 1829, by the sheriff, to Gilbert, the plaintiff, for five hundred and thirty four dollars. The amount of Winslow's execution was only $72,16; and to relieve the land from this
incumbrance, the defendant, July 10, 1830, tendered ninety dollars,
which the plaintiff refused to accept.
The question now raised and argued, was whether the defendant
could discharge the lien created by the attachment, by the tender of
this last sum.
The plaintiff further alleged in the bill that on the 21st day oi
January, 1831, he tendered to the defendant $453, to redeem the
premises, requesting an account, &c.; and the defendant alleged an
entry July 11, 1827, for condition broken, and a subsequent foreclm,ure by the lapse of three years. But this part of the case was
not opened at this time.

Daveis for the defendant, contended that the attachment was in
effect merely a prior mortgage to the amount of the debt and costs;
that the subsequent purchaser might relieve the land by paying only
that amount ; that the balance of the purchase money paid by the
plaintiff, did not belong to the mortgagor, but to his assignee; and
therefore that the tender of the ninety dollars was sufficient. Bigelow v. Wilson, 1 Pick. 485; Gore v. Brazier, 3 .Mass. 541 ; Wyman v. Brigden, 4 Mass. 150; 7 Dane's .11.br. 358, 359; 3 D. o/
E. 288; llob. 132; Jewett v. Felker, 2 Greenl. 339.
S. Fessenden, Deblois and W. P. Fessenden for the plaintiff.
WESTON

J. delivered the opinion of the Court.

The right, which Samuel Merrill had to redeem the premises
mortgaged by him to Royal Lincoln, was, on the 16th of February,
1826, attached at the suit of David Winslow. At the October term
of the Common Pleas in this county, l 829, he obtained judgment
in that suit; and the equity attached was duly antl seasonably sold
to the plaintiff, upon the execution, which issued upon that judgment. The right of the plaintiff has relation bark to the day of the
attachment ; and has therefore priority to the interest, conveyed by
the said Samuel to the defendant, between the attachment and the
sale of the equity.
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This principle, the counsel for the defendant does not contest, but
insists that the priority, created by the attachment, is limited to the •.,,
amount of Winslow's judgment, and the expenses of sale. But we
find no warrant in the statute, providing for the attachment and sale
of equities of redemption, for this position. Stat. 1821, ch. 60.
The equity is indivisible; but it may be attached by more than one
creditor, who will become interested in the proceeds of the sale, according to their priority. But whatever may be the value of the
equity, compared with the debt, any creditor may attach, seise and
sell it, however small may be the amount of the judgment he obtains. The debtor however may dissolve the attachment, and prevent the sale, by paying the debt. And so we apprehend might a
subsequent purchaser. So far as the lien affected his estate, he
would have a right to represent tlie debtor, in making such payment.
But if the debt be not paid, the equity is liable to be sold, to
satisfy a judgment however inconsiderable, although it may be of
great value. This arises from the statute right to attach, seize and
sell, and from the ind:visible ch,uacter of the equity. The statute
presumes that there may be a surplus ; and provides for its distribution to other creditors, or its payment to the debtor. It results
that the purchaser may hold his purchase, for the whole sum by him
paid. If it were not so, there would be no rnfety in buying at such
sales. No one would bid beyond the amount of the execution, upon which such sale might be made, which would often occasion great
sacrifice of this kind of property. We are of opinion, that unless
the defendant has other grounds of defeucr., the plaintiff's lien, on
the premises in question, subject to the prior mortgage to Lincoln,
extends to the whole amount by him paid, with the interest.

38
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DESCADILLAS

w al.

vs.

HAnR1s.

The master of a vessel, lmving, in a foreign port, borrowed money on the credit
of the owner, for the necessary purposes of the voyage, is a compets-nt ~itness
for the lender, in a suit against the owner of the vessel to re~over the money
borrowed, though he may have drawn a bill of e:xchange on his owner for !he
amount.
A negotiable security, given in a foreign country, is not to be regarded here as an
extinguishment of a simple ccntrnct debt there created, unless it is made so by
the laws oftl~at ~ountry.
The giving of such security here, is only presumptive evidence of the intent to extinguish the prior simple contract debt ; liable, like all other presumptions, to
be rebutted.
The master of a vessel, being in a foreign port, has authority to borrow money on
the credit of his owner for the necessities of the voyage, though the necessity
arose from his own misconduct.
·where the master, being consignee of the c::a.rgo, on his arrival at a foreign port,
inquired at the custom house what would te the amount of the dutie·s and
charges there payable by him, and retained for that purpose, out of the proceeds
of his outward cargo, the sum thns ascertained, investing the residue in a 1eturn
cargo ; but after being ready for sen, cliscovercd that the sum computed at the
custom house was too small by three hunclred dollars ;-it was held that this
constituted a case of necessity sufficiently strong to authorize him to borrow the
deficiency, 'on the credit of his owner.

Tms was an action, of assumpsit, brought by Descadillas, .11.llaine and Company, merchants in Guadaloupe, against the charterer
-of the brig Pacific, for money lent to David P. Shaw, master of
the brig, at Point Petre, for the necessary purposes of the voyage.
It appeared that the brig was sent from Portland to Point Petre
with a cargo of lumber, consigned to the master, who was o;derecf
to invest the proceeds, together with other funds of the owner which
were then in auadalo1pe, in a return cargo of molasses. · The
captain, on his arrival at Point Petre, inquired of the collector of the
port what would be the port charges and duties, and was informed
that they would amount to about five hundred dollars. When he
went to the custom house to clear out his vessel, he found that the
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amount of duties and charges was eight hundred dollarfi, the collector having erroneously computed them. Having retained in his
hands only the sum first named, the residue of his funds being invested agreeably to the orders of the owner, he applied to several
masters of vessels and to two merchant3 to obtain money for the
deficiency, offering to turn out molasses for the amount; but without success. He at length borrowed it of the plaintiffs, to whom he
offered a guaranty on part of his cargo, which they declined, but
took his bill of exchange for the amount on the defendant, whose
house they recognized as good. This draft was presented to the

r

<lefendant, who refused to accept it ; whereupon the plaintiffs sued
Slww as the drawer, and bad judgment against him for the amount
of the bill, interest, damages and costs; but not being able to obtain
satisfaction, they brought this action against the defendant, charging
him, on the common counts, for the same sum.
Shaw testified that he received the money of Mr . .flllaine, who
took the draft payable to the plaintiffs. And Mr. Terasse, a merchant, testified that .flllaine procured the money through Descadillas and Jl.llaine; which was the former name of the house to which
two of the plaintiffs belonged, before the introduction of the third
partner.
The principal facts were testified by Shaw ; to whose competency the defendant objected ; but TYeston J. before whom the cause
was tried, overruled the objection. It was also objected by the defendant that the money did not nppear to have been advanced by
the plaintiffs, but by /J.llainc ; wl:ich the Judge left to the jury. It
was further objected that the necessity for the loan was created by
the folly and imprudence of the master, and that therefore he had
no authority to bind his owner ; and that no such necessity could
have existed, as he might have raised the money by a sale of part
of the cargo. And it was contended that even if any implied ~ontract had been raised between the parties, it was extinguished by
the acceptance of a negotiable security for the sum borrowed.
Eut the Judge instructed the jury that if there was a necessity for
further funds, though such necessity might have arisen from a want
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of due care and prudence on the part of the master, he had a right
to hypothecate the whole or a part of the cargo to raise them ; and
that where he might hypothecate, he might also borrow without it,
on the credit of the owner. And a verdict being returned for the
plaintiffs, the Judge reserved the questions raised at the trial for the
consideration of the Court.

Longfello'[:), for the defendant, argued that Shaw was inadmissible as a witness, because directly interested in the matter in controversy ; and that if interested both ways, yet the balance of interest
was against the defendant. Emerton v . .llndrews, 3 Mass. 253;
Scott v. McLellan, 2 Green[. 199 ; Jones v. Broke, 4 Taunt.
464 ; Gage v. Stewart, 4 Johns. 293. But if he were admissible,
the defendant is not liable, the claim of the plaintiffs being extinguished by the negotiable security taken. Varner v. Nobleborough, 2 Greenl. 121 ; Exparte Hodgkinson, 1 9 Ves. 29 I.
He also contended that the money was not advanced by the plaintiffs, but by .llllaine alone; and that there existed no necessity for
the loan, as the master had property in his hands out of which the
money could have been made.
Greenleaf, for the plaintiffs, to the competency of the witness,
cited Milward v. Hallet, 2 Caines, 77 ; llderton v . .lltkinson, 7
D. 4- E. 480. To the authority of the master in a case like the
present ; .llbbot on Shipping, 107 note ; Evan v. Williams, 7 D.
4- E. 481 note ; 3 Kent's Com. 125 note c; Cupisino v. Perer, 2
Dall. 195. And that the remedy against the owner was not extinguished; Gallagher v. Roberts, 1 Wash. C. C. R. 320; Parker v. The United States, 1 Pet. C. C. R. 262; Wallace v . .llgry,
4 .Mason, 342.
The cause having stood for advisement since the last May term,
when the arguments were heard, the opinion of the Court was now
delivered by
PARRIS J.
The first question presented by the report is as to
the competency of Shaw, the witness. From the evidence reported, independent of his own testimony, it appears that he was master
of the brig Pacific, chartered by the defendant for a voyage from
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Portland to the island of Guadaloupe, and back. This fact appears by his letter of instructions given him by the defendant, and
the testimony of several of the witnesses. We are then to conside1·
the witness as master of a vessel in the defendant's employment,
clothed with all the powers usually incident to such an office ; and
also, by virtue of special instructions, invested with the additional
power of selling and purchasing cargo.
The witness is offered for the purpose of proving the circumstances under which the money, sought to be recovered in this
action, was furnished, and the existence of such a necessity as would
authorise the master to borrow on account of the owner.
He was the confidential agent of the owner, and as such, had authority to bind him in contracts relating to the subject matter of his
agency. The witness had been appointed by the defendant to the
charge of his vessel, with directions to proceed to her port of destination, sell the outward cargo, purchase a return cargo, and return
to Portland with as little delay as possible. He procured from the
plaintiffs three hundred dollars to enable him to defray the port and
custom house charges required to be paid before he could be permitted to pro.ceed on his return voyage ; for which sum he drew
bills on the defendant. As drawer of these bills, they not having
been accepted and paid, he is liable to the holders at all events, and
judgment has been rendered against him thereon for the full amount
of his liability. That judgment not having been satisfied, the plaintiffs claim to recover of the defendant the sum by them advanced, as
they allege for his use. Does Shaw stand indifferent as to interest
between these parties ? He received this money in the capacity of
master of the defendant's vessel. His having drawn on the defendant for the amount did not create his liability. Not having exempted himself from personal responsibility by expressly confining the
credit to the owner, he would have been personally answerable to
the plaintiffs for the amount advanced, if no bills had been drawn.
The master is always personally bound by his contracts, and the
person who deals with him concerning the usual employment of the
ship, or for repairs, or supplies furnished her, has a remedy upon
the master on his own contract, and also on the owner upon the
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contract made on his behalf by his agent. It is this ~emedy against
the owner which the plaintiffs now attempt to enforce. If they
should be successful in this attempt, how would it relieve Shaw ?
In the first place, they have a judgment against him covering the
sum loaned, and all damages, interest and costs growing out of the
protest of the bills, so that whatever may be the result of this
action, Shaw cannot avail himself of it in defence. But if the effect
of a recovery by the plaintiffs here would be, to relieve Shaw to the
same amount from their judgment recovered against him, by charging it upon the defendant, yet it does not exonerate Shaw, hut merely changes his liability. Instead of being answerable to the plaintiffs
for the amount loaned, he will be required to account for it with the
defendant. If the plaintiffs recover against IIarris, Shaw is answerable to him ; if Harris recovers against the plaintiffs, Shaw is answerable to them. He has received the money, which is the subject
of this suit, and is accountable for it to one or the other of these
parties, and to which, must be matter of entire indifference to him.
But it is said by the defendant's counsel that this question comes
within the principle recognized by this court in Scott v. .Jl'JcLellan
'¥ al. 2 Greenl. I 99. To us there seems to be a manifest distinction. That was a case where Bradshaw, a supercargo of defendants' ve5sel, had drawn a bill on his owners, wbich was holden by
the plaintiff as indorsee. He attempted to charge the defendants as
acceptors of the bill, on the ground that they had given their supercargo authority to draw it, and the deposition of Bradshaw was offered to prove his authority. The court held the witness incompetent, as he did not stand indifferent as to interest between the parties,
he being liable to McLellan and Turner for the amount of the bill
only, in case upon his evidence, the plaintiff recovered against them
as acceptors, while on the other hand, if the defendants recovered,
the witness would be answerable as drawer of the bill to the plaintiff,
the holder, for thA payment of damages, interest and costs, as well
as the bill itself. Not so in the case at bar. This action is not
brought on the bill. The defendant is not attempted to be charged
upon that, but in assumpsit for monies advanced for !1is use. For
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the damages and charges arising in consequence of the protest and
nonpayment of the bill, the witness as drawer, is already fixed by a
judgment, and the amount of his liability will not be increased or diminished by the result of this suit. If the plaintiffs' judgment against
the witness would be cancelled to the amount which may be recovered against Harris in this action, then Shaw would stand indifferent,
for his liability to Harris would be increased to the same amount
that it would be diminished to the plaintiff. But if the plaintiffs'
judgment against Shaw would not be affected by a recovery against
Harris, then the witness would testify against his own interest, for
by charging Harris he would render himself ultimately liable for the
same amount.
The case of Milward v. Hallet, 2 Caines, 77, was precisely like
the present, so far as it related to the admissibility of the witness.
There the master of the defendants' vessel, being at Hispaniola,
drew a bill on his owner in Philadelphia, who refused to accept it.
The lender brought his action on the usual money counts against
the owner for the amount furnished, and offered the master, as a
witness to prove the necessity. The same objection was interposed
to his competency, that has been urged at the bar, and although the
court were divided in opinion upon other points in the case, they
were unanimous in favor of his admissibility.
The case of Evans t!. Williams ty al. 7 T. R. 481 note, is also
directly in point. That was assumpsit for money paid to the use of
the defendant. The defendants were owners of an East lndiaman,
whose captain, Maxwell, loaned money of the plaintiff, as the plaintiff alleged, for the use of the ship, but as the defendant contended,
for the use of the captain himself.
The plaintiff called Maxwell, who was obje·cted to as being interested to discharge himself by throwing the liability upon the
owners. To this it was answered, that if so, the owners had a remedy over against him, and that he was perfoctly indifferent, being
liable to the plaintiff upon his own bill of exchange on the one hand,
and to the owners on the other. Lord Kenyon thought the objection well answered and that the witness stood indifferent between
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the parties ;-for whichever way the case should be decided, he
would be equally answerable.
At the following term a new trial was moved for, but, upon argument was refused. .11.bbot on Shipping, 1(}3, note p. We think
the deposition of Shaw was properly admitted.
Again, it is urged in defence, that the plaintiff cannot recover, because, having taken a bill of exchange of the master, the original
liability of the owner was thereby extinguished, and the case of Varner v. Nobleborough, 2 Greenl. 121, is cited as authority to this
point. It is true that this court has decided that the legal presumption arising from the fact of drawing a negotiable order or making a
negotiable note, which is received by the creditor, is, that it was intended to be, and in fact is an extinguishment of the original demand
or cause of action. But this presumption, like all others, is liable
to be rebutted by proof of facts or circumstances inconsistent with
it. In the case before us, the plaintiffs made advances to the confidential agent of the defendant, and for whose acts, within the
scope of his authority, the defendant was answerable. The advances are alleged to have been made for the defendant's benefit, and
under such circumstances as entitled the plaintiffs to a remedy against
both master and owners. In cases of necessity, the master has the
power of hypothecating the ship, and freight and even the cargo in a
foreign port, for the purpose of procuring supplies or repairs ; or,
if he chooses not to hypothecate, he may borrow upon the credit of
his owners, in which case his own credit will also be pledged, unless
he expressly stipulates to the contrary. If he can obtain funds upon
the personal credit of his owner, it is bis duty to do so, rather than
borrow on bottomry. The plaintiffs, on advanciug their money,
thus had, at least, a double remedy. They might look to the master, to the owner, or to both ; or they might have accepted an hypothecation, which was offered.
Ts it probable, or rather is it to be presumed, that they intended
to discharge the most responsible secmity, and rely solely upon the
most irresponsible ; to decline the hypothecation, absolve the owner
from his personal liability and trust wholly to the solvency of the
master ? Anrl yet according to the principle contenrlecl for by the
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defendant, such would be the effect of taking the master's bill of
exchange.
But the deposition of Terasse explains this. He testifies, that
the plaintiffs declined taking a guarantee upon a portion of the cargo, which was offered them by the captain, because the defendant's
house was recognized as good ;-clearly indicating that so far from
relinquishing their claim upon the owner personally, they were willing to trust to him, rather than to a hypothecation of a portion of
the cargo. By the common law a negotiable promissory note given by a debtor to bis creditor for a subsisting debt is not a discharge
of the debt, unless by express agreement ; and such is understood
to be the law in most of these States; The mason given for the
modification of the common law here is, that as the creditor might
indorse the note, if he could compel payment of the original debt,
the debtor might be afterwards obliged to pay the note to the indorsee and thus be twice charged, without any remedy at law.
Of such a state of things, however, the defendant in this action has
no cause to be apprehensive. He has done nothing to affect or
change bis original liability. He has neither made himself answerable as drawer or acceptor, and a judgment against him in this case
would be a perfect bar against any future suit for the same cause.
If the drawing and receiving the bill had been a transaction between
the parties to this suit, they residing and contracting within this jurisdiction, perhaps this point might have been successfully urged in
the defence. But the money was loaned and the contract inade
and to be executed in a foreign country, and, unless discharged by
the law of that country, is, jure gentium, tci be carrit:,d into effect,
whatever forum may be applied to for that purpose. When this
money was advanced by the plaintiffs and received and applied to
the defendant's use by his duly authorised agent, the defendant became answerable in law for its repayment. The contract, for such
it may be considered, was made between the parties in this suit in
submission to the laws in force at Gaudaloupe, which are understood to be the laws of France, and we have no evidence that by
the French law the taking a bill of exchange is an extinguishment
of n prior debt. Such is understood not to be the civil lawf and
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the French commercial code contains no such provision. If, however, this be the law at Gaudaloupe, it is incumbent on the party,
who relies upon it in defence to prove it. Not having done so, it
is to be considered like every fact not proved, as not existing. The
defendant, by constituting Shaw master of his vessel, clothed him
with full power, wherever he might be in the regular discharge of
his duty as such, to bind his owner or principal, personally, for repairs and necessaries, and if the money sought to be recovered in
this suit was fairly and)egularly lent by the plaintiffs to supply the
necessities of the ship and enable her to prosecute her voyage, and
return to her home port, then is the defendant answerable for its
payment, notwithstanding; the giving the bill of exchange Ly the
master.
But it is objected farther, by the defendant, that the advances
were not made by the plaintiff, but by one .11.llaine, and that he
alone can sustain an action therefor. The proof as to this fact is
all in deposition, and comes from the master and one Terasse, to
whom he sold a part of the outward cargo. The master testifies,
that he obtained the money of .11.llaine, who took the draft payable
to Descadillas, .!Jllaine o/ Company, who are the plaintiffs in this
action. Terasse testifies, that the master applied to .11.llaine, who
could not furnish it himself, but procured it through Descadillas and
.!Jllaine, to whom the captain offered a guarantee upon a portion of
his cargo, which was not accepted, as Descadillas and .11.llaine were
satisfied with a draft of the captain on his owners, whose house..,was
recognized as good. Who furnished the money was a question to
be settled in limine at the trial. Unless advanced by the plaintiffs,
the very foundation of their action was defective. The question
was raised, and, as appears by the report of the Judge, who tried
the cause, was submitted to the jury, who found, on this point for
the plaintiffs. As a question of fact it is, therefore, settled, and is
not now open for further discus&ion.
The only remaining point raised in the defence is, as to the ne.
cessity under which the advances are alleged to have been made.
It is contended in the defence, that there was no necessity for
these advances, or if there were, that it was ocr.asioned by the ne~-
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ligence of the master in not reserving sufficient means to meet the
demanJ, for the payment of which this money was borrowed.
From the report of the case, it appears that the defendant had
chartered the brig for the voyage, and that Shaw, as bis captain,
was directed by him to proceed to Point Petre in Gaudaloupe, and
there dispose of his outward cargo to the best :.:dvantage, and, with
the proceeds, purchase molasses, which together with the proceeds
of a former cargo sent out by the same owner, was to be shipped
on board the Pacific, and the whole returned to Portland with as
little delay as possible. Soon after his arrival at Point Petre, the
captain made inquiry of the collector of the port what would be
the port charges and duties, who, after making an estimate, replied
that they would be about five hundred dollars.
On being about to clear out, the captain, again with the merchant
to whom he sold, went to the custom house, and was then informed
by the officer of the customs, that the amount to be paid was eight
hundred instead of five hundred dollars, as had been estimated.
The captain, being deficient of fonds, having reserved only five
hundred dollars, the amount first estimated, applied to Terasse, the
merchant to whom he sold his outward cargo, requesting him to
advance the money, and offering to turn out molasses to him for
the amount, but this was declined. He then applied to two other
merchants, for the r,ame purpose, and also to some masters of vessels in port, but could not obtain the money. At length it was ob~
tained of the plaintiffs, as before stated. It also appears from the
report, that it would not have been in the power of the captain to
have cleared out from Point Petre without having obtained the
amount furnished him by the plaintiffs, and that the money, so furnished was applied to the payment of port and custom house charges on the vessel and cargo.
The captain is the authorised and confidential agent of the owners, both as tu the employment of the ship and the means of her
employment, and althou,:!;h he may have abused his agency by
squandering their funds, and the existing necessity may have been
caused through his unfaithfulness, still if the necessity do actually
exist, and the master, on his application, is furnished with the
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means of relieving such necessity, the owner i, personally answerable. The creditor has to prove merely the existence of the necessity, not what led to it. It would be an nnomalous procedure
to allow an owner, whose property had been relieved from peril, to
shield himself from remuneration, on the ground that the peril had
been caused by his own folly, or the unfaithfulness or fraud of his
agent. If indeed the necessity be caused by the creditor, or with
his privily, then, standing in his own wrong, he may be remediless.
l3ut against the claim of one, who has furnished relief when actually necessary, himself not having been instrumental in causing the
necessity, the fraud or the negligence of others, for whom he is in
no wise responsible, cannot be urged, much less the acts of the
owner himself or his authorised agent.
But we cannot perceive, in this case, any evidence of negligence
or want of proper caution on the part of the captain. He knew
that on his clearance, duties and port charges would be payable,
and that he must reserve the means of discharging them, whatever
they might be. He well understood that the residue of the owner's
funds in his hands was, by his instructions, to be invested in a return cargo, and his application to the collector of the customs, previous to the investment of his funds, for the purpose of ascertaining
the probable amount of charges payable on his clearance, was the
only safe and proper course to be pursued. If the officer, whose
duty it was to calculate and receive the duties, made a mistake in
his estimate, it was not the fault of the master. He might well
presume upon the accuracy of the chief officer of the customs, and
if, instead of reserving the five hundred dollars he had reserved
eight, and the collector's estimate had proved correct, his owner
might well have,charged him with disobedience of orders in not investing the full amount of his disposable funds in the return cargo.
What was the situation of the master ? His vessel in a foreign
port ready for sea, the cargo on board, and a deficiency of means
requisite to pay custom house charges. The money must be raised
or the brig Qe detained. How could it be raised except by bor~
rowing ? By a sale of a part of the cargo, is the defendant's answer. The proof i11 that thi~ was attempted by the master, but
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without success. The cargo was the produce of the Island. The
merchants there were sellers not purchasers, and it was not to be
expected that from such a source, under such an exigency, money
could be raised, at least without a sacrifice.
The proper mode of ascertaining what is necessary, is to ask
what a prudent owner would himself have done, had he been present, Would the defendant, under existing circumstances, have unladed a portion of his cargo and thrown it into the market to raise
money to pay port charges, especially when his house was considered good ( as the witness Terasse testifies was the case) and he
could readily have procured it on his personal security? We think
he would not, and that his captain would not have been justified in
so doing ; or what is sufficient for this case, that he discovered no
want of fidelity and prudence in not doing it. ·
The fact that the vessel could not put to sea without the payment
of the port chai'ges, and that the master had not the means of paying them, constituted the necessity under which he was authorised
to borrow on the personal responsibility t,')f his owner. The sum
borrowed was all requisite and applied to relieve the necessity ; advanced on the credit of the defendant's house ; procured and expended for his benefit, by his authorised a1,ent, and it would be
severe law indeed, that would not, under such circumstances, afford relief to the lender.
This is a stronger case for the plaintiff than was that of .Milward
v. Hallet, before cited, and is relieved from the objection which
was urged by Kent J. to that decision. In that case, the owner of
the ship was not the owner of the cargo, and Kent held, that although the master was the agent of the owner of the ship, and
might bind him for necessaries for the ship, yet he was not his
agent, so far as related to the cargo, and that the payment of the
export duties, in that case, was made by the master in the assumed
character of agent respecting the cargo. But no such difficulty
exists here. Harris was the charterer, and consequently is to be
considered as the owner for the voyage, and he was also the owner
of the cargo. By appointing Shaw master of his vessel, he constituted him his agent, so far as related to her employment, and
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supplying the means of her employment, and by his special instructions in writing, he constituted him supercargo, or agent for the
voyage so far as related to the cargo. Whatever he did therefore, relating to either vessel or cargo, he did as the authorised
agent of the defendant, and so far as he kept within the limits of his
authority, his acts are as binding upon the defendant, as if done by
himself.
There must be judgment on the verdict.

-i=iiioiioiiiiiiiiii.iimi..iiiiiiiilil

WHITMORE,

plaintiff in error, vs.

SANBORN.

It is not the enrollment of a citizen on the muster roll of a local militia compc1uy,
but it is his residence within its limits, which renders him !in.Lile to do military
duty therein. Such residence is therefore a material fact to be proved by the
clerk, in every action for a penalty for neglect of military duty.
THE writ of error in this case was brought to reverse the judgment of a Justice of the peace, rendered in favor of Sanborn, c:erk
of a company of local militia, in an action of debt against the plaintiff in error, for a penalty for neglect of appearance at a company
training, to which judgment exceptions had been filed by the original defendant, now plaintiff in error.
Several errors were assigned, but the judgment was reversed for
the fourth only, which is stated in the opinion of the Court.

Boyd, for the defendant in error, contended that the enrollment
was conclusive evidence of the liability to do military duty in tllf1
company; for which he cited Johnson v. Morse, 7 Pick. 253. At
least it was pri'ma facie evidence, requiring the 0~1er party to show
that he was exempted. But the record shows that the enrollment
was in a militia company in the town of Standish, commanded by
Capt. William Marean, and that the original defendant was a citizen of that town. It is therefore to be presumed that this was the
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only company of militia there, the contrary not appearing; and that
the limits of the company were identical with those of the town.
And this was sufficient to throw the burden of proof on the defendant.

Fairfield, for the plaintiff in error.
PARRIS

J. delivered the opinion of the Court.

The fourth error assigned in this case is, "that although the original plaintiff was called upon by the defendant so to do, he did not
introduce any evidence to shew the bounds or limits of the company, of which he was clerk and that the defendant resided within
those bounds. Yet the Justice decided that it was not necessary for
the plaintiff to produce :;uch evidence."
By the laws of the United States and this State, every able bodied
white male citizen between the ages of eighteen and forty five years,
with few ex.ceptions, is liable to the performance of a certain military service for the public security. The law has pointed out the
mode in which this service shall be performed, and clothed certain
officers with power to superintend and require its performance. The
power of these officers is particularly defined, and is to be exercised only within certain territorial limits. These limits are prescribed
by the Governor with the advice of the council. Whoever claims
to exercise this power over any of the citizens must shew that his
claim is founded in legal right. He must shew that he is properly
authorized, and that his authority extends to the case in question.
The original defendant is prosecuted for not attending a training
of the company of infantry commanded by William Marean, of
which the plaintiff is clerk, and the allegation in the writ is, that the
defendant belonged to said company, and was liable to do military
duty therein. By the defendant's plea that he is not indebted,'
every material allegation in the plaintiff's writ is put in issue. This
being a local company, not raised at large by voluntary enlistment,
must have some certain, fixed territorial limits, and is composed of
such persons only as reside within those limits. The commanding
officer of the company is presumed to know the extent of his com-
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mand, and to be able to show it by competent proof. The clerk,
also, who has the custody of the official papers and records of the
company, is presumed to be furnished with proof of its limits, or he
would be unable to decide who were and who were not liable to enrollment. These officers claim to exercise authority over a portion
of the citizens; and is it unreasonable that they should be held to
prove their authority, before requiring submission to it, or rather before exacting a penalty for not submitting to it? They are held to
produce the evidence of their official character, by which it appears
that the one is captain and the other clerk of a company within a
certain regiment; but neither the commission of the captain or the
warrant of the clerk will shew the bounds of their command. This
will appear only by the record of the order of the Governor and
council, by which the company was formed and its local limits prescribed. A copy of that record is, or ought to be on the files of
the company. It was, or ought to have been passed down, through
the several grades of officers, to him whose immediate duty it was
to superintend the first organization of the company. If it was so
done, the prosecuting officer has the highest proof at hand, by which
he can at once shew, conclusively, the bounds of the company. If
that proof be not on file, but has been lost by time or accident, there
can be no difficulty in supplying the deficiency, by obtaining a new
copy from the proper office. And if there should be a case where
the original record itself is not to be found, or is defective, the commanding officer of the company has only to apply to the Governor
and council for a new order, establishing the bounds of his company,
and every difficulty will be obviated. Such proof ought to be in the
possession, and with the records of every company.
Suppose the clerk, by mistaking the territorial limits, should place
upon his roll, by direction of the captain, the name:; of persons residing without the bounds of his company. Do they thereby become members of, and liable to do duty in the company? Clearly
not. And must he not show that they are members, and are so liable, before he can charge them with a penalty for neglect ?
It is not the placing the name on the company roll that creates
the liability to perform military duty in any particL1lar company, but
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it is a residence within the bounds of that company. If that be established, the citizen's liability is fixed, unless he fall within the class
of exempts. But in Qrder to enforce this liability; he must be enrolled and warned,
If the proof of enrollment is evidence of belonging to the compeny, and liability to perform military duty therein, why is not the
proof 0f warning, evidence of the fact also ? The law requires that
the enrollment shall be by the captain or commanding officer, of
such as reside within the bounds of his company ; and as to the
warning it requires that the captain shall issue his orders to notify
the men belonging to bis company. If the act of enrolling by the
captain is to be evidence of membership, why not the act of warning i' If by the proof of enrollment it is to be presumed that the
person enrolled resides within the bounds of the company, because
the captain is to enroll no others, why shall not the proof of warning
be presumptive evidence that the person warned belonged to the
company, because the captain is not authorised to cause any oth•
ers to be warned? And yet it was never contended that this would
be sufficient. The plaintiff alleges that be is clerk 1 must he not
prove it? He alleges that the defendant was warned; is he not
required to prove it? He alleges the neglect to appear, and can he,
without proof, rely upon his allegation merely and call upon the defendant to shew that he did appear? Is not the defendant safe, un~
<ler his plea that he is not indebted, until these affirmative allegations are all supported by proof? No one ever doubted it. And
can it be that the more important allegation, of belonging to the
company anJ liability to perform duty in it, can be proved, either
presumptively or conclusively, by the mere exhibition of the company roll; by proof manufactured by the captain and clerk, the
very persons between whom the penalty, if any shall be recovered,
is to be divided? We think not. That is proof of enrollment merely;
but as enrollment does not of itself constitute membership ; is not
in itself the foundation of the liability, we think that he, who, as
clerk, claims a penalty for neglect to perform military duty, must in
the first place, establish the liability, especially, when it is in his
power so e.isily and satisfactorily to do it ; and that he should bi,
40
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required to prove, otherwise than by his own acts or those of his
captain, that the person, whom he attempts to charge with neglect,
resided within the bounds of the company of which he is clerk.
Without giving any opinion upon the other errors assigned, we
are of opinion that the fourth is well assigned, and for that, the judgment is reversed.

CASES
IN THE

SUPREME JUDICIAL COURT
FOR

THE COUNTY OF OXFORD, MAY TERM, 1832.

.Memorandum.

The Chief Justice was not present during this term.

FURBISH

vs.

HALL.

Overseers of the poor have no authority, as such, to intermed die with the property
of persons who receive relief from their towns, as paupers.
Therefore where the overseers of the town of B, virtute officii, submitted the claim
of a pauper to arbitration, the award was held void, for want of mutuality.

Tms was an action of assumpsit, for not performing an award ;
and the case was thus : One .Jl.bigail Furbish, a woman of feeble
understanding, had lived sometime in the defendant's family as a
servant ; and being afterwards chargeable to the town of Buck.field,
as a pauper, the Overseers of the poor, in that capacity, made a demand against the defendant for the balance claimed as her wages, to
be applied in payment of expenses already incurred by the town,
and which might afterwards accrue, for her support. This demand
the defendant and the overseers jointly submitted to the determination of certain referees ; who awarded a balance due from the defendant, which he refused to pay ; and for the nonpayment of which
this action was brought, in her name. And the question was wheth-
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er the Overseers had authority to enter into the arbitration and bind
the pauper, by virtue of their office.

Fr:ssenden and Brown, for the plaintiff, contended that the Overseers had this power, as incident to the right of the town to be reimbursed its expenses out of the estate of the pauper. Without
such power, indemnity would not be had in any case where the only
means of payment consisted in a remedy against a third person. Beside!?, the lesser right, of controlling the property of paupers, is in~
volved in the greater one of restraining their persons, requiring their
labor and services, and receiving remuneration for the expenses of
their support.
S. Emery, for the defendant, cited Kyd on .11.wards, 42, 45 ;
Stat. 1821, ch. 122, sec. 19, 20; Wilson v. Church, 1 Pick. 23.
The opinion of the Court was read in the following October
term, as drawn up by
PARRIS

J. The plaintiff alleges in her writ that, having a just

demand against the defendant which he refused to pay and denied
to be due, the parties mutually submitted it to the determination of
arbitrators, and rnutua!ly promised each other to abide by the award
and perform the same.
The arbitrators having awarded in favor of the plaintiff's claim,
this action is prosecuted for the recovery of the sum awarded.
On looking into the submission, it does not appear to have been
entered into by the plaintiff or by any one purporting to act as her
special agent or attorney, but by persons calling themselves Overseers of the poor of the town of Buckfield, who make the demand
in the name of the town, for the use of the plaintiff as a pauper, to
be appropriated in payment of expenses heretofore incurred for her
support, and for her future maintenance.
In actions on the award it3elf, it is necessary to set out, in the <le'cl:;iration, only so much as is sufficient to support the plaintiff's case.
I Burr. 278. .But the plaintiff must state a mutual submission. 2
Str. 923 ; for if the submission be not mutual it is a mere nullity ;
the award is not final, and is consequently void. Kyd on .11.wards,
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208. And it will be too late after the award is made, for the party
in whose favor it is made to rectify the submission, if he was not
bound by it at the time of the hearing and making the award: 1
Roll • .11.br. 245; 19 Johns. 14:3, 573. Was the submission mutual ? Was it entered into by the plaintiff, or by those authorised by
her, or by law? If the Overseers acted as her agents or attornies,
and were specially authorised to enter into the submission, their act
would be the act of their principal, and the award would be binding
on her. 1 Wils. 28, 58. But there is no evidence of any such
delegated authority, neither does it appear, by the submission or the
award, that the plaintiff was present at or had knowledge of the execution of any of the papers; or was notified of, or preseP-t at the
hearing ; or had any knowledge of, or assented to any of the transactions. It cannot be contended that she was bound by the submission, or her legal rights in any manner affected thereby, unless
the Overseers were authorised, ex officio, to bind her.
Every person is presumed to be competent to manage his own
property, and no stranger can interfere, unless under authority of
law, which it is incumbent on him to shew. Minors, by reason of
their inexperience, and consequent exposure to the stratagems of the
dishonest, are not authorised to bind themselves or their property in
civil contracts, except for necessaries. But no one, not even the
parent, is vested with power to act in their stead, touching their
property, unless in the character of guardian, duly appointed. Lunatics, spendthrifts, idiots, and persons non compos, are placed under
the same disability. But no person, however much he may waste
his estate and expose himself to want, and the town to which he belongs to "charge and expense for his maintenance and support," is
rendered incapable of contracting or discharging debts or disposing
of his property, except by the appointment of a guardian, in the
manner provided by statute. The Overseers of the poor, as such,
have no power to interfere. Stat. 1821, ch. 51, sec. 53. Nor do
we perceive that Overseers have any authority to interfere in the
management or disposition of the property of those persons, who
actually become chargeable to their respective towns. It is certain
that such power is not expressly given by statute, nor can it be fair-
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ly inferred. Towns are made liable for the relief and support of all
poor and indigent persons lawfully settled therein, whenever they
shall stand in need thereof. Stat. 1821, ch. 122, sec. 3. Overseers are to have the care and oversight of all such'"poor and indigent persons, see them suitably relieved, supported and employedsec. 4.
By the 19th section the pauper is made answerable for the ex' penses incurred for his support, and provision is made for its recovery in an action of assumpsit for money paid, laid out and expended for his use. If the Overseers of the poor bad, ex officio, the
right of control and appropriation of the pauper's estate, why should
it be necessary to authorise the town to recover in,:an action at law ?
Why not merely direct the Overseers to apply the property of the
pauper in payment of the expenses thus incurred. By the 20th section it is provided "that, upon the death of any pauper, who, at
the time of his decease, shall be actually chargeable, the Overseers
of the poor may take into their possession all the personal property
belonging to such pauper, and if no administration shall be taken upon the estate within thirty days after his decease, said Overseers
may sell so much of such property as may be necessary to repay
the expenses incurred for such pauper." If the Overseers had the
legal custody and control of the pauper's property, while living, why
should it be necessary to empower them to take it into their possession after his death ? The inference to be drawn from these sections seems to be, that, while living, the pauper has the control of
his property, if any he has; that he and his property are liable to
the town for such expenses as may have been incurred for his support, which may be collected by a suit at law ; that upon his death,
and not till then, the Overseers have a right to " take into their possession the personal property belonging to such pauper, and hold it
subject to the right of the administrator, if any shall be appointed
within thirty clays.
It is not perceived that any inconvenience will result from this
construction. If the pauper have property and withhold it, the town
by which he has been supplied can be reimbursed by attachment
and sale. If he squander it, he may be restrained by the appoint-
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ment of a guardian, and if he die, his property is to be administered like that of any other person, if any one interested will take administration upon it within thirty days ; if not, so much as shall be
necessary to repay the expenses incurred by the town for his support may be sold.
The effect of a different construction might be inconvenient.
Persons may, and without doubt do sometimes need and receive
relief from towns during the most inclement season of the year only,
or while their families are visited with sickness, or while temporarily destitute in consequence of conflagration or other disasters, and
yet may possess some property and have outstanding claims. If in
consequence of receiving relief from the town as" poor and indigent
persons," they at once become incapable in law of managing what
little property they have, of selling, purchasing, paying or collecting, and their whole power, in this respect, is transferred to the overseers, it is visiting upon the poor the chastisement which would
seem to be due to malconduct, not to misfortune.
Such, we think, was not the intention of the legislature. We
are therefore of opinion, that the overseers of the poor had no power
to submit the plaintiff's demand to arbitration, unless thereto specially authorised by her ; that the award was not binding upon her,
and, not being mutual, she cannot now take advantage of it, by
making it the foundation of this action.
Suppose the award had been in favor of the defendant. Would
it constitute a bar to an action brought by the plaintiff on the original demand ? We think not, for those only who are actually parties to the submission shall be bound by the award. Jacob's Law
Diet . .fl.ward II. Kyd on .fl.wards, 42. Every one who is capable
of making a disposition of his property, or a release of his right, may
make a submission to an award, ibid. If, therefore, the plaintiff
was not rendered incapable of releasing her right, by reason of her
pauperism, then the overseers of the poor were not, ex officio, clothed with the power of submitting her demands to arbitration, but she
retained it.
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STEARNS

vs.

HUBBARD

~

al.

This court has no power to decree the specific performance of a contract to convey real estate, which is not in writing; even as it seems, though a parol contract be confessed by the answer.

Tms was a bill in equity ; in which the plaintiff set forth that
one Jacob Daniels having made his will, which was exhibited, with
the bill, and appointed the defendants his executors, died, leaving
a widow, and Sally Daniels his daughter, and only heir, then a
minm· :-That the defendants were appointed guardians to the minor, who was a devisee in the will; and in that capacity represented to the Circuit Court of Common Pleas that it would be for her
benefit to sell all her real estate and invest the proceeds in securities on interest, according to law; which they were accordingly
licensed and authorised to do :-That they gave bond to the
Judge of Probate, in all things to observe the directions of law in
such sale, and afterwards sold the same to the plaintiff at public
auction, .March 13, 1813, for four hundred dollars ;-That the plaintiff, confiding in the knowledge and integrity of the defendants, and
presuming in the regularity of their proceedings, and being ignorant
of his own rights, did not take any deed of the land ; but paid the
purchase money to the defendants, and thereupon entered into and
has ever since continued to occupy and improve the premises, paying the taxes thereon, making improvement, and receiving the
rents ;-That the said Sally Daniels has arrived at full age, and
has brought her writ of entry against the plaintiff, which is now
pending, to recover possession of the premises :-And thereupon
prayed that the executors might be required to execute to him a
deed of the land ; and that Sally Daniels might be enjoined no
farther to prosecute her suit for possession.
The executors answered that the testator, by the will, directed
that four hundred dollars should be raised out of the real estate, and
devised the residue of the real estate to his daughter Sally in fee,
reserving the improvement of one third to the widow for her life :
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That as executors they applied for and obtained license to sell the
whole of the real estate of the deceased, reserving to the widow
her right of dower, to the end that they might be enabled to carry
into effect the provisions of the will ;-That they gaYe bond to the
Judge of Probate, for the performance of their du•y as executors,
in making the sale, "in order to discharge the just debts of the deceased and incidental charges thereon, and legacies" ;-That inasmuch as in and by the will, and also by the license, they were authorised to sell the whole of the real estate, and as it might sell for
more than sufficient to discharge the legacies of four hundred dollars with which it was charged by the will, they gave another bond,
in their capacity of guardians, conditioned in all things to observe
the directions of the law relative to the sales of such estates, so that
the interests of the minor should be secured ;-That thereupon, at
public vendue, the whole real estate was exposed for sale by the
defendants as executors, and not as guardians, and was struck off
for four hundred dollars, bid by the plaintiff, being the most they
could obtain; which sum they then understood from the plaintiff
and still believe was bid by him for and in behalf of his daughter
:Mary Daniels, she being the widow of the testator, and the mother of Sally Daniels their ward ;-That the business was well understood by the parties to be so arranged for the benefit of the
widow, who herself paid part of the purchase money; and for the
purpose of discharging the real estate from the four hundred dollar!!
with which it was charged, and not for the purpose of vesting the
title in the plaintiff ;-That the \\idow conferred with them relative
to the procurement of the money to make the payment ;-That she
is since deceased, leaving her said daughter her sole heir ;-That
during her life time one of the defendants occupied the premises
under and by virtue of an agreement with her ;-That they had no
knowledge of any request from tl1e plaintiff to execute a deed to
h:m, till since her decease ;-That the plaintiff has since o::cupied
tl1e premises under an agreement with the defendants that such occupancy should be without prejudice to the rights of any party concerned ;-And that they have declined makin 6 any deed to the
plaintiff, from the belief that Sally Daniels had an equitable inter41
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est in the premises as heir to her mother ; but submit themselves
to the decree of the court.
The case was briefly m-gued upon bill and answ0r, by Fessenden

for the plaintiff, and S. Emery for the defendants; and the opinion
of the Court was read at the ensuing October term, as drawn up
by
l\faLLEN C. J. In the plaintiff's bill he prays for a decree
against the respondents, directing them to make and execute a deed
to him of the real estate described therein and for the reasons he
has stated. By law, this court has power to compel a specific performance of a contract in writing ; but no such contract is set forth
in the bill, nor, indeed, is there an allegation of any parol contract
on the part of the defendants to make and execute to him a deed
of the premises in question ; neither does the answer of the defendants contain any admission that there ever was any such contract, in writing or by parol. In Mitford's pleadings, pages 215,216,
it is stated, as settled in courts of equity, that the statute of frauds
may be relied on by plea or answer ; and that though a parol agreement to convey be stated in the bill and confessed by the answer,
still the defendant is entitled to th~ protection of the statute; and
no decree can be made merely on the ground of such confession.
Viewing the cause in this light, "·e do not perceive what authority
we have to compel a performance, or rather a conveyance of the
land in question, any more than in any other case where one person,
who has purchased real estate and paid for it, cannot obtain a deed
of it. And, even in the case put, if the court should decree a
conveyance on the ground of fraud, still in the case before the court
there is no suggestion of fraud or conspiracy on the part of the de-fondants, or pretence of any. On the facts appearing on the bill
and answer, the bill is not sustainable. But, in addition to this, on
looking into the case, we are left in total doubt whether the estate
was purchased at auction by the plaintiff for his own benefit, or for
the benefit of, or in trust for Polly Daniels ; or whether the pur~
chase money was paid by him out of his own funds, or from funds
furnished to him by the said Polly Daniels. This want o[ certain-
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ty probably is owing to the long interval of time which the plaintiff
has suffered to pass since the sale, without asserting his alleged title.
In this state of the case, and with these clouds resting on the claim
of the plaintiff, we cannot decree the conveyance prayed for ; nor,
for the same reason, do we think there is any ground for granting
an injunction upon Sally Daniels, enjoining her no further to prosecute her action against the said Stearns, now pending in this court,
as stated in the complaint.
Bill dismissed.

CASES
IN THE
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FOR
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McLAINE

vs.

BACHELOR,

A second suit having been brought for the same cause of action, the attorney of
record for the plaintiff in the first action is competent to testify that he received
of the defendant the sqm sued for, and discharged him of the demand, not with.
standing the attorney also claims the money under an alleged assignment from
the plaintiff to himself.
THE material facts in this case appear in the opinion of the Court,
which was delivered by

PARRIS J. .11.lexander .McLaime, having a demand against the
defendant, put it into the office of Wilson 4,- Porter for collection.
After a suit was commenced upon it and while pending, the action
was referred, and the demand assigned to the plaintiff, Nathaniel
McLaine.
This action is brought by Nathaniel, in his own name, on the
award, to recover the amount awarded.
In defence it was proved by the testimony of John Wilson, Esq.
one of the firm of TVilson 4,- Porter, that, before any final award
wa,s made, the action was settled, and Bachelor discharged by them,
they being attornies of record, and consequently having full power
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to act in the premises. It is objected that T¥ilson was not a competent witness on account of interest, having disclosed that the firm
of which he is surviving partner, held an assignment of the demand
executed by .!llexander McLaine of prior date to the plaintiff's assignment.
If a decision in this case could at all affect Wilson's interest the
objection should prevail. But we do not perceive that he can be
so affected. The assignment to him has nothing to do with this action. He was authorised, as attorney of record, to settle with
Bachelor and give a discharge. He is competent to prove that he
did so. When he proves this fact he testifies against his own interest, by admitting his receipt of the money.
The validity of his assignment is not now to be tried. He holds
the money, and is accountable for its appropriation. If the plaintiff's assignment will overreach that to Wilson 4- Porter, it must be
tried in a suit by him against them, in which the judgment in this
case cannot be used as evidence.
We think Wilson was competent to prove the fact that, as attorney, who prosecuted the suit, he settled with the defendant and discharged him. That discharge ought unquestionably to avail in
defence of the present action. The plaintiff, himself, seemed to
understand that Wilson o/ Porter had made the settlement, for he
called upon them for the money, claiming it as his own.
W c do not perceive how the plaintiff can avoid the other point
in the defence. His action is on the award ; but it clearly appears
that no final award was ever made.
One of the referees did testify that an award was made ; but it
was proved, with cqnal certainty, that this award was set aside, and
the whole subject recommitted, and that, previous to any further
proceedings, the adjustment was made with Wilson o/ Porter.
If they received the money to which the plaintiff is entitled, he
must look to them ; there seems to be no ground for charging the
defendant with the payment a second time.
Judgment for the defend ant .

.!lllen and Harding for the plaintiff.
Ruggles for the defendant.
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HILLS,

Subsequent possession by the vendor, of the thing sold, is never taken as con.
elusive evidence of fraud ; but is to be considered by the jury in connexion with
any explanatory proof which may be adduced.
Where a party was notified to attend at the taking of a deposition on the Saturday
before court, and attended accordingly, but it was not taken; and he was given
to understand that it would not be taken ; but was afterwards notified to attend
in the forenoon of the following Monday, being the last day of the vacation, and
also the day of the annual election of State officers, at which time he did not attend ; it was held that the deposition, taken under these circumstances, was very
properly rejected.

Tms was an action of trespass, for taking and carrying away the
plaintiff's horse; and was tried before Parris J. upon the general
issue.
The plaintiff proved that in July 1826, he, as a deputy sheriff,
had in his hands for collection an execution against Samuel Quiggle o/ al.; that Quiggle agreed to sell him the horse, he agreeing
to pay the creditor the amount of the execution ; that the horse was
accordingly delivered, with a bill of sale, to the plaintiff, at his own
door ; whereupon the plaintiff discharged the execution, and paid
the amount to the creditor.
The defendant proved that after the horse was thus delivered to
the plaintiff, Quiggle requested permission to take him home; to
which the plaintiff assented, saying he might keep the horse till he
should call for him, which might be the next day ; but giving directions how he should be kept, to improve in flesh. The horse remained in Quiggle's possession, the plaintiff occasionally calling to
see him, and giving directions how he should be kept, till May 22,
1828, when the defendant, who was an officer, seized him under an
execution against Quiggle.
It further appeared that in 1827, while the horse was in Quiggle's
possession, he gave a bill of sale of him to Daniel F. Harding, Esq.
who had become his surety, or had paid a debt for him; but the
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horse was not produced, nor was any actual possession of him ever
taken by Mr. Harding; and that the plaintiff was soon afterwards
informed that the horse had been thus conveyed, and that Quil(gle
expected soon to pay the debt and redeem him ; to which the plaintiff replied "very well, neither he nor any other person can hold him
from me."
The defendant offered the deposition of one Boggs, taken about
thirty five miles from the place of trial, on the day before the sitting
of the Court, being the first Monday in September, and the day of
the annual State elections; and it appeared that the plaintiff had
been notified to attend at the taking of this deposition on the Satur~
clay previous ; and had attended according1y; but the defendant de.:.
clined taking it on that day, and gave the plaintiff to understand that
it would not be taken ; but afterwards served him with a new notice
for the Monday following. Under these c.ircumstances, the plaintiff
objecting to the deposition, it was rejected.
The counsel for the defendant requested the Judge to give the
jury certain specific instructions, to the following effect :-that if
Harding had no previous knowledge of the sale to the plain~iff, and
took possession by Quiggle, the sale to him was good against the
plaintiff, and operated to bar this action :-that the plaintiff was bar..
red by acquiescing in that sale from the time it was made, till the
taking by the defendant ;-'that at all events the plaintiff, after an
absolute purchase, having suffered the property to remain so long in
the possession of the vendor, could not now set up his title, against
an attaching creditor of the vendor :-and, that if he could, yet he
was bound to show a good and satisfactory reason for the continu..
ance of such possession in the vendor ; and that the accommoda.a
tion and convenience of the vendor was not a sufficient reason.
But the Judge instructed them that the vendor's possession was
a strong mark of fraud; which, however, was removable by clear
and satisfactory evidence; which it was incumbent on the plaintiff
to produce, and to remove all suspicion of fraud :-that if they were
satisfied that the sale to the plaintiff was actual, bona fide, for a full
consideration, and without any secret trust for the vendor, and that
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his subsequent possession was fairly accounted for, as consistent with
perfect honesty in the transaction ; the plaintiff's title was good ;
unless he assented to the sale to Harding; of which they were to
judge from the evidence. And they found for the plaintiff; the
Judge reserving the questions of law raised at the trial, for the opinion of the Court.

Harding, for the defendant, read an argument sent by Sprague,
who was at Congress in his place as a Senator of this State. He
contended that the deposition ought to have been admitted, because
it was taken with all the formalities of law, with none of which could
the Court dispense, neither could they impose any other. If any
inconveniencies arise from the existing law, the remedy is with the
legislature alone.
Upon the merits of the case he argued that where a vendee, by
an absolute sale, suffers the vendor to retain the possession as before, to hold out to the world the same indicia of ownership, and to
make a second sale, to an innocent purchaser, who consummates
his title before any actual possession by the first ; the first purchaser was estopped to set up his title against the second. It is against
the principles of law; and is forbidden by public policy; by mercantile good faith ; by the favor the law shows to the vigilant; and
by all the inducements to suppress fraud. It is no valid answer to
say that the intentions of the vendor and first vendee were honest.
The objection lies deeper than their intention, in the wide spreading
mischiefs which result from relaxing the rule in favor of such parties, however honest their particular intentions. If the rule may be
relaxed in any case, and the possession of the property be still retained by the vendor ; bis own convenience and accommodation
form no sufficient reason; and the jury ought so to have been instructed. To hold the law otherwise, is to lend facilities for the
perpetration of fraud to an extent limited only by the interest of the
parties.
But however the general rule may be taken, yet the conduct of
the plaintiff does not entitle him to hold the property. He gave the
original owner every facility for irn posing on innocent third persons,
by appearing still to own the horse as before ; and after receiving
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notice of the sale to Harding, he expressed no dissent, and gave
Harding no notice of any claim of his own. This conduct ought
to have been ruled at least a ratification of the second sale. Badlam v. Tucker, l Pick. 284; Bartlett v. Williams, ib. 288; Lanfear v. Sumner, 17 :Mass. 110; Lamb v. Durant, 12 Mass. 54.

Ruggles for the plaintiff.
l\1ELLEN

C. J. delivered the opinion of the Court.

On examination of the facts in relation to the deposition of
Boggs-we think it was properly rejected. The plaintiff was notified to attend to the taking of it on the Saturday afternoon preceding the session of the court at last September term. His counsel
attended for the purpose, but the counsel for the defendant omitted
to take it, though urged so to do, and gave the plaintiff to understand that he did not intend to take it; notwithstanding which, a
new notice was served on the plaintiff to attend on Monday forenoon, being the day before court, and the day of the election of
governor, senators and representatives; and the place of caption
being about thirty-five miles from the place of trial. In addition to
the circumstance that the plaintiff is presumed to have been travelling to court on the preceding day, we consider the conduct of
the defendant's counsel on Saturday, as amounting to a tvaiver of
all answer to the objection now urged by the plaintiff, and of the
right to use the deposition under the circumstances of the case.
In respect to the main question, we are at a loss to discover on
what grounds it could have been anticipated that the court should
pronounce the instructions of the presiuing Judge as incorrect.
Those instructions are in perfect accordance with principles which
have been sett~ed, sanctioned and recognised over and over again
in Massachusetts and in this State ; and the practice in both has
been in unison with those decisions. The possession of property
sold, by a grantor or vendor, after the sale, though that sale be absolute; is not fraud per se ; it is only evidence, and generally strong
evidence of fraud, to be submitted to a jury, with proper instructions, as was done in the present case. Such continued possession
42
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may be explained and accounted for on principles perfectly consistent with truth and justice.
The requested instructions were at variance with a series of decided cases. It is needless to cite them, and it would seem to be
useless to continue to increase their number.
Judgment on the Verdict.

LITIIGOW

vs.

EVANS.

AJnote, and the mortgage given to secure the payment of it, having been assigned to a third person when over-due, in an action on the mortgage, brought by
the assignee against the mortg.agor, it was held that the latter might set up in
defonce against the assignee any payments made by him to the original mortgagee, prior to notice of the assignment.
The mortgagee is in such case a competent witness for the assignee, being properly released. And where the release was of all demands, it was heid that this
did not affect the validity of the assignment, which was absolute on its face, nor
consequently, the plaintiff's right to recover; though the witness testified that
the assignment was in fact intended as collateral security for the payment of a
debt due to the assignee; the legal operation of the release being to vest the
mortgage absolutely in the assignee, and to discharge his claim of indemnity
against the assignor.

Tms was a. writ of entry on a mortgage given by the defendant
to J. iy- W. Chism, and by them assigned, with the debt, to the
plaintiff; and it was tried before Parris J. upon the general issue.
The assignment was made more than two years after the day of
payment mentioned in the note. The defendant offered_ to prove
that prior to the registry of the assignment he had made sundry
payments to the original mortgagees; which evidence,- though ob. jected to, was admitted by the judge. To rebut this evidence the
plaintiff offered John Clii~m, the mortgagee, as a witness, to testify
that the defendant haJ notice in fact of the assignment, prior to his
payments. And the witness, beiug specially released, was admit-
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ted. In the course of his testimony, he stated that the assignment,
though absolute in its terms, was made to secure and indemnify the
plaintiff for monies paid and liabilities incurred by him for the
Chisms; and that unless the debt in controversy was recovered,
the plaintiff would not be indemnified. Hereupon the defendant
objected that the witness was still interested for the plaintiff, notwithstanding the release ; to which, the plaintiff altered the release by
adding the words " all other demands." The defendant then contended that by the release as enlarged, the pfaintiff had extinguished his claim against the C!ti~ms, and, consequently, his interest in
the mortgage ; and that it was now competent for the defendant to
avail himself of any payments made to the mortgagees, even after
notice of the assignment. Bunhis the J u<lge overruled; and reserved these questions for the consideration of the court ; a default
being entered by consent, subject to its opinion. Some other points
were raised, which it is not material to state, as they were afterwards abandoned.

Sprague, for the defendant, sent a written argument to this effect. The plaintiff was never the absolute owner of the note and
mortgage, they having been put into his hands as collateral security
for the performance of certain obligations on the part of the Chisms.
This claim he has forever discharged by the release filed in the
case ; and the interest thereupon reverted to the original mortgagees. As between them and the defendant, the debt has long since
been paid ; and the effect of suffering the plaintiff to recover, would
be to give the Cliisms an immediate right of action against him,
and the defendant another against them, to recover the same
amount; contrary to the plainest principles and the policy of the
law. The defendant therefore is entitled to the whole benefit of
the defence he has set up.

,/].llen and Barnard, for the plaintiff, cited Lokee v. Haynes, 11
.M.ass. 498; Worcester v. Eaton, ib. 368; Twombly v. Henley, 4
.Mass. 441 ; Warren v. Jl.drim~, 15 .Mass. 236; Thorp v. Thorp,
l Ld. Raym. 235, 664; Lyman v. Clark, 9 .Mass. 235.
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PARRIS

J. delivered the opinion of the Court.

All the questions raised in the report of this case were abandoned at the argument, excepting that relating to the legal effect of the
release.
The plaintiff claims as assignee of a mortgage given by the tenant to J. o/ W. Chism, to secure the payment of a promissory note
for three hundred dollars. The tenant contends that the note has
been paid to the Chisms, and that the mortgage has consequently
become inoperative. The note having been assigned after it became due, the plaintiff took it subject to all the equities existing
between the assignor and the maker at the time the latter had notice of the assignment.
It became important, therefore, to prove the time when such notice was given.
For this purpose J. Chism, one of the assignors, was offered as
a witness, and having been released by the assignee from all liability by reason of the assignment of the mortgage and note, was admitted. In the comse of his testimony it appeared, that the note
and mortgage were assigned to secure and indemnify the plaintiff
for monies paid and liabilities incurred for the assignors; and that
unless the note secured by the mortgage should be recovered, the
plaintiff would not he indemnified.
The Judge having thereupon ruled that the witness had a remaining interest, notwithstanding the release, the plaintiff inserted
therein the words "all other demands," and the witness was reexamined without objection.
It is now contended that the action cannot be maintained because
the plaintiff held the mortgage as collateral security only; and having by the release discharged Chism from all demands, the collateral security re-vests in the original payees.
Such undoubtedly would be the case, if the plaintiff so held the
mortgage, and if there had been an actual payment by Chi'.Ytn in
discharge of his liabilities, other than by the assignment.
But it is to be kept in view that the assignment was absolute on
i'ts face, requiring nothing further to be done by Chism, the witness,
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to vest the note and mortgage unconditionally and irrevocably in
the plaintiff. If there was any understanding or verbal agreement
between Chism and the plaintiff inconsistent with the absolute character of the assignment, such agreement could not vary the legal
effect of the written contract.
The plaintiff's right to the mortgage depended upon the construction of the written assignment ; and whenever the mortgagor
had actual notice of that assignment, he became the debtor of the
assignee, and Chisrn's legal right to the debt, or to exercise any
control over the security ceased.
The release, therefore, could have no legal operation or effect
upon the assignment.
The latter was absolute, unconditional, depending upon no contingency, but vesting in the plaintiff all the rights which the mortga/!;ee had at the time the mortgagor had notice of its execution.
If there was any understanding or verbal agreement between the
plaintiff and Chism, the witness, that the latter was to remain liable for any balance that might be due the former after enforcing his
legal rights, under the assignment, against the tenant, that liability is
effectually discharged by the release. In our opinion, the legal operation of the assignment and release is to vest the mortgage absolutely in the plaintiff, and discharge the witness from all demands
arising in consequence of the assignment, . or any debt or liability
which it was originally intended to secure.
Judgment for the plaintiff.
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Where the bond given by a collector of taxes contained a recital that he was duly
chosen, and was conditioned for the faithful discharge of his daty; it was held,
in an actio11 on the bond for not paying over monies collected, that the sureties
_could not controvert the legality of the meeting at which he was chosen, nor
the validity of Iris election, nor the legality of the assessment of the taxes, antecedent to their commitment to him; nor any act of the town for which they
themselves would not be liable in consequence of their suretyship.

If the return on a warrant for calling a town meeting does not show how the meeting was warned, it will be presumed, in the absence of other proof, that it was
warned in the mode agreed upon by the town.

It is no valid objection to such return, that it bears date on the day of the meet· ing.
An·article in the warrant for a town meeting, "to see what measures the town
will take to build" a certain bridge, "or any matters and things relating thereto," was held sufficient to authorise the raising ef money for that purpose.
A town, legally assembled in its corporate capacity, may lawfully raise money for
parochial purposes, as well since the Stat. 1821, ck. 135, as before.
In an action on the official bond of a collector of taxes, where the pqint in issae
was whether the money collected !~ad been paid over to the treasurer or not, it
was held· that the treasurer, bei'ng released by the town, was a competent witness to disprove the payment.
It is competent for a town, in its corporate capacity, by a vote of the majority, to
release a debt, as well as to· contract one.

Tms was an action of debt on a bond dated June 29, 1826, given by Samuel Clough as principal, and the other defendants as his
sureties, to Carlton Dole, treasurer of .11.lna, or his successor in office; reciting that Clough " was duly chosen and appointed on the
third day of April to the office of collector of taxes within said
town of .B.lna for the year next ensuing"; and conditioned that he
should "faithfully discharge his duty as collector as aforesaid."
The pleadings, which were special, resulted in the following issues
to the country :-Jst, That Clough paid over t,Vo thousand eight
hundred and nineteen dollars and seventy nine cents for the taxes
of 1826, to Carlton Dole and the plaintiff, being treasurer, &c. : 2d. That he paid the like sum to Dole for the taxes of 1826 :-Sd.
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That there were no legal assessments of taxes for 1826 :-4th.
That no legal lists of assessments were committed to Clough:5th. That Clough had no legal and sufficient warrant to collect the
taxes :-6th. That he paid to the State Treasurer two hundred and
five dollars and ninety cents and to the County Treasurer one hundred and ninety-seven dollars and twenty-nine cents, and to Dole
and the plaintiff two thousand four hundred and sixteen dollars and
sixty cents for the town tax of 1826, which were accepted and receipted by said Treasurers in full of the taxes of .11.lna for 1826.
At the trial of these issues Lefore Parris J. the plaintiff produced the warrant for a town meeting in .!llna, to be held on the third
day of .11.pril, 1826, to raise the annual taxes for that year, on which
the constable's return was in these words : " Pursuant to the within
warrant I have summoned and notified the inhabitants of .11.lna,
qualified to vote in town affairs to meet at the time and place, and
for the purpose within named ;" without saying how they were notified. To this return the defendants objected that it was insufficient
in not showing how the inhabitants were notified, and for ()ther defects. At the meeting thus held it appeared that two thousand three
hundred and fifty-three dollars and twenty-two rents were voted for
the town taxes for 1826, and it appeared that the State tax of .11.lna
for that year was two hundred <1ncl five dollars and ninety cents, and
the county tax one hundred and ninety-seven dollars and twenty-nine
cents, for which warrants , .erc duly issued to the assessors, requiring
their assessment. The overlayings were forty-one dollars and fifty
cents, and the highway deficiencies twenty-one dollars and eightyeight cents. The plaintiff then produced a paper book, stated to
be an assessment of taxes in .11.lna for that year. To this the defendants objected that it was not certified to be the assessment of
taxes upon the town of .11.lna for 1826. The certificate on it is in
these words :-" The aforesaid list of taxes, asse,sed on the polls
and estates of the persons therein named, include State, county,
town and minister tax for the year 1826." Here follows a specification of the amount of each. " A copy of the aforesaid list of
taxes we committed to Samuel Clough, collector, for collection, on
the 29th day of June, 1826, and ordered him to pay the State tax
0
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to Elias Thomas, Esq. by the first day of January next, and to
pay the county tax to W·illiam M. Boyd, Esq. before the last day
of ./lugust next ; the town tax, one third, 201h of .llugust, one third
the 20th January, one third 1st of ./lpril next. Jere. Jewett, John
McLean, assessors of the town of Jl.lna." John .Jl,fcLean and
Jeremiah Jewett were also defendants in this action, being sureties
for Clough; and the whole certificate of commitment, except the
signatures, was proved to be in the hand writing of Jewrdt. It was
also proved that certain persons in said list paid taxes in ./llna to
Clough for the year 1826. The defendants called for proof that
the assessment, or a copy thereof, was deposited in the clerk's office or assessor's office in ./llna; and objected to the admission of
the tax bills, as insufficient without such proof; but no such proof
was produced during the trial. The defendants produced a receipt
signed by Carlton Dole, as treasmer, to Clough, dated .March
I 826, for six hundred and fifty-five dollars and sixty-seven cents, in
part of taxes for 1825. Also a receipt from the same to the same,
as follows: "Received of Samuel Clough, collector of taxes in
./llna, for the years 1825 and l 826, the taxes for State and county
of said years as to said town per warrants and treasurer'5 books.
March 31, 1827. C. Dole, Treasurer." The defendants also
produced eleven receipts from the plaintiff to Clough, dated on different days between Jiine 18, 1827, and Nov. 8, 1828, inclusive,
for monies paid on account of the taxes of 1825 and 1826, without
discrimination, amounting in all to twelve hundred and seventyone dollars and claimed the right to apply these payments first
to the taxes of 1826, in the absence of any proof of assessment of
taxes for 1825. The plaintiff, to show a legal assessment for 1825,
then read the warrant for a town meeting ./lpril 4, 1825, to raise
money, &c. for that year. To this the defendant objected that the
warrant and return were both illegal. The warrant ran thus : " You are hereby required, in the name of the State of Maine, 10 notify
and warn the inhabitants of said town, qualified according to the constitution, to assemble at the meeting-house in said town, on the first
Monday of ./lpril next, being the fourth day of said month, at ten
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o\•.Iock in the forenoon, to give in theil' votes to the selectmen for
one representative, to represent them, that is, Lincoln District, in
the Congress of the United States of America. You are also required in the name of the State of l\laine to summon and notify
the inhabitants of said town, qualified to vote in town affairs, to assemble, and at the same time and place as abovementioned, to act
on the following articles," &c. The return thereon was thus : " Pursuant to the within warrant I have notified the inhabitants of
the town of Jl.lna, qualified as within expressed to appear," &c:., _
without saying how such notice was given. In the transactions of
this meeting, as well as that of 1826, it appeared that five hundred
dollars were voted for the Rev. Mr. Johnson's salary; to which the
defendants objected as illegal, on the ground that a town, as such,
had no right to raise money for par~chial purposes since the passage
of the act of 1821 concerning parishes. There was no evidence
offered of any divi:sion of said town of .!J.lna into parishes in fact,
or by operation of law.
The plaintiff, in further proof of the legal voting of the monies
assessed for 1825, offered the transactions of a town meeting held
..ipril 18, 1825. To the return on the warrant for this meeting the
defendants made the same objection as before made to the return
on the warrant fo1· 3pril meeting, 1826; the returns being similar.
In the warrant for the meeting, j}_pril 18, 1825, the article relied
on was in these words:-" 3d. To see what measures the town
will take to build a bridge near Ezekiel j}_verill, 2d, wliich was lately burnt; or any matter and things relating thereto." The vote
thereupon was in these words :-" Art. 3. Voted to have a committee of three. Voted that the sum of one hundred dollars be raised
towards building the bridge near Ezekiel .!J.verill, 2d, and that the
selectmen be a committee to contract for the erection of said bridge,
with power to determine upon the kind of materials which compose
the same, the time in \\ hich it shall be completed, and the place
where located, and to draw their order on the town treasurer, for
the sum necessarily expended in completing said bridge." · To tliis
the defendants objected that the article did not authorise the vote
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of money. The defendant here also objected that the plaintiff's
evidence of ]e6 nl assessments was imperfect, without proof that the
assessment, or a copy, was lodged in the office of the town clerk
or assessors; hut no such proof was exhibited dming the trial.
The defendants, in relation to certain paper books produced as
assessments for 1825, further objected that there was no certificate
on them showing what taxes they contained or for what town. They
were in the hand writing of John McLean, one of the defendants,
and were signed by him and Nathaniel Plummer. The tax bills,
in the hands of Clough for the year 1825, were produced, pursuant to the call of the plaintiff, and were signed by John Jl!cLean
and Nathaniel Plummer. The bills of 1825, produced by Clough,
contained on the first leaf a commitment of the taxes to him for
collection, but without any warrant to enforce payment, and no such
warrant appeared in the book, the latter leaves of which were blank;
and it appeared in evidence that it had been the general usage of
the assessors to write the warrant for collection at the End of the
tax books. But these bills were much worn and mutilated, and it
was left for the consideration of the jury, upon all the evidence
on this point, whether a warrant originally nccompanied them.
The bills of 1826 were not produced at the trial, although notice
was given to the defendants to produce them. Carlton Dole testified that when this cause was tried in the Common Picas, in 1829,
he saw the bills of 182G then produced by the defendants; that the
warrant was then connected with the bills, and he read a part of it.
The existence of a warrant for collection of the taxes for 182G,
was also left to the jury. The plaintiff, to prove that the receipt
produced by the defendants, dated in March 1826, for six hundred
and fifty-five dollars and sixty-seven cents, was involved in the subsequent receipt of ,March 31, 1827, offered Carlton Dole as a
witness; to whose admisEion the defenrlants objected on the ground
of interest; and to the point that his interest had been released, the
plaintiff offered a vote of the town to that effect, passed .llpril 4,
1831, The return on the warrant for c:.11ling~ this meetiuo-b was similar to that in I ti20 before rncntioncd, and was objecterl to for the
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same reason. The defendants also showed that the town, at a !'ubsequent meeting, held 8Ppt. 12, 1831, voted to reconsider the above
vote, passed /1.pril 4th. They further objected that the vote to release the witness was in itself insufn·:ient, being without consideration paid, and not being by deed ; and for other reasons. Also
that the receipts, being official acts, and admissions of facts, amounting to contracts with Clough, it was not competent for the plaintiff
to control them by other proof. It wcis also contended by the defondants, that if the town had any remedy to correct the mistake of
Dole, their treasurer, it was against Clough alone, in asswnpsit;
and not against his sureties on the bond, who were ipso facto discharged by the treasurer's official receipt given for the money. llut
for tlje purpose of making progress in the trial the Judge overruled
all the defendants' objections, excepting such as were matters of fact,
which were left to the jury. The hooks and paper evidence before
mentioned were admitted subject to all legal objections by either
party; and a verdict being returned for the plaintiff, the points of
law raised at the trial were reserved for the consideration of the
court.

Greenleaf and Barnard, for the defendants, contended that th€y
were not liable unless Clougli had legal authority to collect the taxes; Foxcrofl v. Nevens, 4 Grccn.l. 72 ;-that the warrants for the,
town meetings in 1825 and 1826, were insufficient, in not describing the persons to be notified ;-that the returns were insufficient in
not saying who were notified, nor how the notice was given; Lancaster v. Pope, 1 .Mass. 88; Davis v . •liaynard, 9 .Jl,fass. 242 ;
Mitchell v. Osgood, 4 Greenl. 124 ;-that the commitment of taxes legally assessed was a condition precedent on the part of the
town ; Elwell v. Shaw, I Greenl. 339 ; Dillingham v. Snow, 5
Mass. 558; Nelson v. Milford, 7 Pick. 25; Waldron v. L~e, 5
Pick. 329 ;-that the town, as such, could uot lawfully raise money
for parochial purposes, nor be at the expense of its assessment,
since the Stat. 1821, cli. 135 ;-that the want of a copy of the assessment lodged in the office of the town clerk or assessors was
fatal; Thurston v. Little, 3 .Mass. 429; Blossom v. Cannon, 14
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.Mass. 177; Thayer v. Stearns, 1 Pick. 482; Stat. 1821, ch. 116;
Stat. 1826, ch. 337 ;-that the vote of money to build the bridge
was illegal, and vitiated the whole assessment; because it was not
authorised by the article in the warrant; nor was it within the authority of the town, which could only call on the inhabitants for labor and materials, and not for money, till the passage of the statute of 1828; Stetson v. Kempton, 13 .Mass. 272 ; Bussey v. Gilmore, 3 Greenl. l!)l ; Libby v. Burnham, 15 Jlilass. 144; Stat.
I S2 I, ch. 188 ;-that the assessments were not under the hands of
the assessors in the manner required by law; Colby v. Russell, 3
Green!. 227 ;-that there was no evidence of a warrant to collect
the taxes, and it was improperly left to the jury to presume this
fact, it not being an ancient transaction ;-that Mr. Dole was not a
competent witness; the meeting at which he was released being
illegally warned ; and the release of the debt being beyond the
legitimate powers of the town, without payment ;-and that the
treasurer's receipt, thougb erroneously given, was an official act,
ar:d as such a valid discharge of the sureties; the remedy, if there
was any mistake, being by assumpsit against the collector alone.
Boston Hat .Man. Co. v. ,Messenger, 2 Pick. 223 ; Baker v.
Bridge, 8 Piclc. 22; 1 .lrlacl. Chan. 233, 234 •
.11.llen, for the plaintiff, cited Blaclcburn v. Walpole, 9 Pick. 97;
Saxton v. Nimms, 14 .Mass. 315; Gilman v. Holt, 4 Pick. 258;
:Mussey v. White, 3 Greenl. 290 ; Thayer v. Stearns, 1 Pick. 109;
Waldron v. Lee, 5 Pick. 523; Woodbury v. Hamilton, 6 Pick.
101; Taft v ..Montague, 14 Mass. 282; Nelson v. :Milford, 7
Pick. 18; Johnson v. United States, 5 Mason, 425.
l\lELLEN C. J. delivered the opinion of the Court, at the ensuing
.May term in Kennebec.

• :By inspection of the bond declared on, it appears that the conclition contains the following recital : " Whereas the said Samuel
Clough was duly chosen and appointed on the third day of .llpril
to the office of collector of taxes within said town of .lllna, for tlie
year next ensuing from said third day of Jlpril, and fully to be
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complete and ended." Then follows the condition of the bond as
copied into the report that " said Samuel Clough shall faithfully
discharge his duty as collector as aforesaid." The report states
that he was chosen for the year 1826. From the language of the
condition nothing appears to be assumed by the obligors but that
Clough should faithfully perform those duties which the law, on his
acceptance of the office of collector, devolved upon him, and required him to perform. The sureties have not bound themselves to
indemnify the town against the consequences of any irregularities
on the part of the town in its corporate transactions, or any irregularities or neglects on the part of the selectmen or assessors or constable. If the object of the action were to recover damages for
any such irregularities, they might well say that the condition did
not embrace liabilities consequent upon such irregularities or neglects; noo in hfEc federa venimus would be a very natural and pertinent answer to such an asserted claim. The inhabitants of .fl.lna
complain of no one, as having violated his official duty, but Samuel
Clough; but as to him they complain that he had neglected to pay
over the monies which he had collected for the town. He contended that he had paid to the treasurers of .fl.lna twenty-four hundred
and sixteen dollars and sixty cents, for the town taxes of the year
1E2G, and that the same was accepted by said treasurers in full for
such taxes. This contested question of fact the jury have settled
by returning a verdict in favor of the plaintiff for the sum of six
hundred and thirty-nine dollars and sixty-five cents.
Viewing the cause in this light, the inquiry at once presents itself,
"If the defendants are not legally answerable for the misconduct
or neglect of the town, the selectmen, assessors or constable, on
what principle should they be permitted to defend themselves in the
present action, by shewing that the proceedings of the town, the
selectmen, the assessors and the constable, in relation to the taxes
in question, were irregular?" Should it be admitted that those proceedings were irregular, as has been alleged, and that Clough might
be prosecuted by those whose taxes he has collected and be compelled to reimburse the monies thus demanded and received by him
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on account of such irregularity; still that is no reason why proof of
such irregularities should be admitted for the purpose of defeating
this action. For in this action the obligors are all bound by their
own bond, sureties as well as principal, for the official fidelity of

Clough ; but the sureties would not be answerable to those from
whom he exacted the payment of taxes, if he acted without legal
authority. No facts appear on the report tending to show that the
taxes were not all voluntarily paid to the collector ; nor have we
any ground for presuming that any of those who have paid their
taxes to him would ever think of attempting to reclaim the monies
so paid. Besides, a proper action for the purpose of reclaiming
such taxes, if illegally assessed, would be an action of assumpsit
against the town, whose agent had received the money ; .Jlmesbury
Woolen and Cotton Jlfanufacturing Company v. Inhabitants of
.Jlmesbury, 17 Mass. 461 ; or an action of trespass against the assessors for the illegality of the assessment. Such is the usual action, where the illep;ality is on the part of the assessors ; and by our
Stat. of 1826, ch. SS7, the assessors are declared to be liable for
their own acts only, and not any antecedent acts on the part of the
town or parish, whose officers they are. For the same reason the
collector is not considered as responsible for any irregularities on
the part of others, antecedent to the commitment of the assessment
to him for the purpose of collection. His warrant is his protection
against all illegality but his own. Holden v. Eaton, 8 Pick. 4SG.
For these reasons we are of opinion that according to the facts, as
found by the jury, the condition of the bond has been violate<l by
the unfaithfulness and negligence of Clough, in not paying into the
town treasury the monies he had collected on the bills of assessment
committed to him for collection; though such bills were liable to
the objections urged against them by reason of the specified imperfections therein and omissions of duty on the part of the assessors,
before and at the time of commitment. He violated the condition
of the bond by not paying over the sums collected, as he would
have violated it by his not duly collecting it of the persons named
in the bills of assessment. After having thus collected the money,
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we think he ought not to be permitted to deny the legality of the
assessment of 1825 or 1826, on account of the omissions of the assessors named in the report.
With respect to the other objections which have been urged, we
proceed to express our opinion, though perhaps it may be considered as to some of them, an unnecessary labor.
The objection to the legality of the meeting in ,/Jpril, 1826, cannot be sustained a moment. The condition of the bond contains
an explicit recital that Clough was duly chosen at that meeting,
which could not have · been the case if the meeting was not a legal
meeting. By this recital the defendants are estopped to deny its
legality. 1 Roll. 872, b. 50; Dyer, 196, a. ; Willes 9, 25 ; 4
Com. Dig. Estoppel a. 2. The meeting being legal, the proceedings mentioned in the report were also legal.
As to the warrant for the meeting in .fl_pril, 1825, it is not illegal,
because two town meetings were called by it. The qualifications
of the respective voters in each, were distinctly specified. The
case of Crai!{ie v.•Mellen o/ al. 6 .Mass. 7, is directly in point.
The return of the constable is not now open to objection. The
case of Tuttle v. Cary, 7 Rreenl. 426, differs essentially from this.
That was the case of a warrant for calling a parish meeting, the
manner of warning which was particularly prescribed in the parish
act. But the manner of warning a town meeting is not prescribed
by any statute in this State. The words of the third section of our
statute ch. 114, in relation to this subject are these, viz. "the manner of summoning the inhabitants to be such as the town shall agree
upon." Now the case before us does not show that the town of
.11.lna had ever agreed upon the manner of summoning the inhabitants ; but as it appears that they did assemble in town meeting, at
the time appointed, am! act under the warrant, by electing town
officers, raising sums of money, &c. &c. we ought to presume that
they knew how they had been summoned and were satisfied ; so
that in regard to that meeting they agreed to the manner of summoning, whatever it was : their conduct sanctioned it as a legal
meeting duly warned and lawfully assembled. The constable's re-
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turns on the several warrants for the meetings in 1825, 1826, and
1831, all bear date of the days on which the respective meetings
were holden ; but this has frequently been decided to be no legal
objection to the legality of the meetings. Thayer v. Stearns, 1
Pick. 109. It is the common practice, and sanctioned as legal.
Neither can the objection prevail which has been urged against
the assel:lsment of 1825, on the ground that a town cannot legally
vote money for parochial purposes since the parish act was passed
in 1821. A similar objection was made in Jewett v. Burroughs,
15 Mass. 464, considered and overruled. The same principle
}Vas also recognized and confirmed by this court in Parsonsfield v.
Dalton, 5 Greenl. 217; Richardson v. Brown, 6 Greenl. 355,
and again in Osgood v. Bradley, 7 Green[. 411, especially in reference to the character and operation of the parish act. We do
not perceive any weight in the objection as to the supposed insufficiency of the article in relation to the building a bridge to authorize
raising money for the purpose. To raise the sum mentioned was
deemeq the most proper and effectual measure for the purpose.
In answer to the objection urged against the admissibility of Dole,
we would observe that the town meeting of .flpril 4, 1831, must
be deemed to have been legally warned and holden, for the same
reasons which we have assigned in regard to the meeting of 1825.
But it is contended that the town had no authority to pass the vote,
releasing Dole from all liability to the town, as it amounted, if it
could have any operation, to a gift of whatever sum of money he
owed the town. In the first place there is no proof that he did
owe the town any thing. There ,ms a question then depending,
whether he or the defendants owed it. The town believed that the
sum in controversy had never been accounted for to the treasurer,
Dole, while in office ; and, in order to establish the fact and save
the town from loss, it was deemed most for the interest of the town
to release a doubtful, o.r possible claim on Dole. Towns must always act by majorities, and we are not aware of any decision
showing that the town could not legally release a debt as well as
contract one. We apprehend that perhaps it does not follow ne-
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cessarily that a town may not expend or give away a sum of money lawfully, though they could not legally reimburse the treasury
by a tax, voted and assessed specially for that purpose. In Kempton ,v. Stetson o/ al. 13 Mass. 272, the court, by Parker C. J.
say, "whether any money actually·in the treasury, beyond what is
needed for the ordinary expenses of the town, and which is not appropriated, may not be disposed of, in pursuance of a vote of the
inhabitants, for the common defence of the inhabitants, is a different question from the present, and which we need not now determme. We confine ourselves to the case before us, which is that of
a tax founded on a vote to raise money, &c." The vote passed
releasing Dole from liability so as to remove .the objection of interest, operated as effectually as a release by one individtial to another
formally executed. A corporation may contract by vote and the
vote will bind the corporation; and may by vote release an individual from a contr~ct by which he is bound to such corporation.
There can be no question we think as to the correctness of this
principle. Nelson v. Milford, 7 Pi'.ck. 18. It follows, as a necessary legal consequence that the vote of reconsideration, passed at
the meeting in September following, was wholly unavailing. It did
not and could not affect the vested rights of Dole, acquired by him
under the vote passed at the .!J.pril meeting. The result is that
Dole was a competent witness and properly admitted. We have
thus noticed all the objections of a legal nature which have been
urged, and the rnlings of the Judge upon all of them; all of which
we approve. We see no grounds for sustaining the m©tion for a
new trial, and there must be
~:_;,-~ Judgment on the Verdict.
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BARRETT,

·where an administrator in another State appointed an agent in this, who receive<
money belonging to the estate; it was held that he might maintain an action for
this money, against the agent, without taking out letters of administration here,
the claim not being in his n'presentativc capacity.

Tms action, which wns assumpsit for money had and received,
was submitted to the court upon a case stated by the parties.
The plaintiff, Charles Barrett, a citizen of New Hampshire, was
duly appointed in that State administrator of the estate of Charles
Barrett, of the same State, deceased ; in which capacity he held a
promissory note given to the intestate by three persons in this county. One of the promissors dying insolvent, the plaintiff presented
before the commissioners on his estate a claim for the third part of
the note, due from him, which was allowed by them to the plaintiff,
and a decree of distribution was passed by the Judge of Probate,
directing the payment of the dividend to him, in his capacity of adm1111strator. The amount thus decreed was received by the defendant, under a written order from the plaintiff upon the administrator
of the promissor; and for this sum the present action was brought
by the plaintiff, in his private capacity, as money had and received
to his own use. And the question was whether he could maintain
any action for the money, without first taking out letters of administration in this State, and suing in his representative character.

Greenleaf and Hartling maintained that he- could ; and cited
Coburn v . .Jl.nsart, 3 Mass. 319; Talmadge v. Chapel, 16 .Mass.
71 ; Mosher v.•'1.llen, ib. 451; Hunt v. Stevens, 3 Taunt. 115;
Mauran v. Lamb, 7 Cowen, 174; Marr v. Plummer, 3 Greenl.
73; Lovell v. Evertson, 11 Johns. 52; Williams v. Matthews, 3.
Cowen, 253; Smith v. Barrow, 2 D. ~ E. 476.
Thayer, for the defendant.
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WESTON J. delivered the opinion of the Court.
The defenrlant, by authority from the plaintiff, received a sum of
money, which the latter had a right to claim. The defendant assumed the character of agent for the plaintiff. Shall he be held to
account to his principal ? We do not hesitate to decide that he
must. He has no right to inquire into the origin of the plaintiff's
title; whether, when received, it will be his own money, or held for
others. The cause of the present action has accrued, since the decease of the intestate. The administrator then may bring the action in his own name. The case of Smith v. Barrow, 2 D. o/ E.
4 76, is an authority to this point. An executor or an administrator
takes a note, given to him as such, for money due the estate he represents. He may sue such note in his own name. Cases of this
kind are not of unfrequent occurrence. A man may have title to
personal property as an administrator, which would be recognized
every where; and upon any contract made in relation to it, after
the decease of his intestate, he may bring an action in his own name.
So he may for any injury done to such property. And it can make
no difference in principle, whether such contract is implied by law,
or depends on an express promise. The defendant having received
money for the plaintiff, the law raises a promise on the part of the
defendant to pay it to him; and the plaintiff has the same remedy
upon the promise thus implied, which he would have if it had been
express. It is only where the administrator must sue in his representative capacity, that his character as such can be called in question, or required to be proved under the laws of the State, where
the action is brought.
Defendant defaulted.
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SMITH

vs.

HALL

w al.

M. made a lease to fl. of a mill and other premises, with certain special agreements
respecting repairs; the rent for which, when ascertained, was agreed to be paid
to S. to whom the premises had been mortgaged by .M.-On the same day M.
assigned the lease to one T. who afterwards drew an order on the lessee in favor
of S. for the payment of whatever sums might be found due for rent; which
was accepted. Afterwards T. and If. entered into an arbitration of the variou~
subjects of rent, expenses and repairs, pursuant to the statute; on which judgment was rendered in favor of T. for the balance found due by the award.-ln
a subsequent suit by S. against If, for the use and occupation of the premises,
H. tendered the amount of this judgment; but it was held that S. was not bound
by the account thus adjusted by the referees, it being res inter alios acta.
Where the plaintiff, in assumpsit for use and occupation, alleged himself to be sole
owner of the premises by assignment from M. and the defendant pleaded that M.
was the legal owner, with whom he had entered into a rule of submission of the
same subject-matter, pursuant to the statute on which judgment had been rendered against the defendant, the amount of which, with costs, he now tendered
to the plaintiff as a subsequent assignee of M's claim for rent ;-the plea was
held ill for want of a traverse Qf the plaintiff's title as set forth in the declaration.

Tms case, which was argued by E. Smith for the plaintiff, and
Greenleaf and Barnard for the defendant, is stated in the opinion
of the Court, read at the ensuing September term, as drawn up by
C. J. The amount alleged to be due from the defendants to the plaintiff is for the use and occupation of the premises described in the declaration for the period therein specified, for
taxes assessed on the same, and for interest. All the sums claimed
are claimed as due in consequence of the alleged occupation before
mentioned. The declaration contains six counts. The first is on
account annexed for thirteen hundred and eighty dollars and fifty
cents. The second is for the use and occupation of the premises
from .11.pril 28, 1827, to J~Jarch 6, 1829, for which he claims fourteen hundred dollars. The third is a special count, stating that one
Maguire, Jl,Jay 15, 1827, by deed indented, undertook to lease to
the defendants, the premises described for one year from the timo
MELU:N
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the mills should be put in a situation to begin to saw, (which was
on the 28th of said May,) at a stipulated rent, and on certain conditions specified ; which rent, after the deduction of certain expenses for repairs, was to be paid to the plaintiff, on the written order
of Maguire :-That on the same day .Maguire assigned to one
Tufts, all his interest, powers and privileges under the deed of lease
derived. The count then goes on and states "the plaintiff then
and there being the sole owner of the same leased estates, and said
Maguire only tenant at will thereof ;"-that the plaintiff refused to
sanction said lease, unless the defendants would consider the same
as made solely for the use and benefit of the plaintiff, and obligate
themselves to perform all their stipulations in the lease, to the plaintiff, and for his sole benefit, which they assented to, in consideration of being permitted to hold and occupy the premises according
to the terms of the lease, in the same manner ~s though the plaintiff were the lessor; and the averment is that they did so occupy
for one year, and from the expiration of the year until May G,
1829 ; , during which time they sawed large quantities of timber,
&c. and in various ways injured the mills.
The fourth count states the lease from Maguire, with the
assignment to Tufts; and that on the 20th of September, 1827, he,
with the consent and approbation of .Maguire, drew his order in
writing on the defendants, requesting them to pay the plaintiff all
sums that might or. had become due for rent of the premises in
question, according to the tenor of the lease ; that on the 26th of
said September, the defendants accepted the order ; and that the
sum due for rent, and which they ought to have paid, was twelve
hundred dollars.. The fifth count is, in substance, the same as the
third. The sixth count is, in 5ubstance, the same as the fourth.
The defendants have pleaded the general issue; and also a special ple1 in bar of all damages beyond the sum of one hundred and
thirty-four dollars and interest and costs, which sums they allege
have been brought into court under the common rule. In this plea
they aver that " they leased the premises of .Jl,faguire who was the
legal owner of the same, for the term aforesaid, an<l during the
whole time said estate was occupied by said defendants, and had
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perfect right to lease the same as aforesaid ; that .Maguire and his
assigns were the persons legally entitled to receive the rents and
profits;" and that for the purpose of ascertaining their amount,
Tufts, the assignee of .,71'Iaguire, and they referred that question to
certain persons whose rep_ort was accepted by the court to which it
was returnable and judgment was entered thereon ; the amount of
which with interest, is the sum deposited in court as beforementioned. To this plea the plaintiff has given a special demurrer, assigning nine causes of demurrer; and the question is whether the
plea, as pleaded, is a bar to further damages than the amount
brought into court.
It is a principle of law that in an action for use and occupation,
nil habuit in tenementis is a bad plea. The reason as&igned is that
as the defendant has occupied under the plaintiff's permission and
enjoyed all the benefits of the lease, it is unjust that he should be
allowed to contest the lessor's title. But in the case before us,
though the plaintiff alleges, that the defendants occupied the premises under him and by his permission, yet this fact is explicitly denied by the plea; in that they allege that they occupied during the
whole time of their occupancy, under lease from Maguire; and if
the plea in bar is good and well pleaded, then the demurrer admits
the facts stated in the plea. ·on this ground the legal principle
abovementione<l would not be applicable.
We are satisfied that the first cause of demurrer, which is, that
the plea does not answer the count of indebitatus assumpsit, nor
the charge for taxes, nor for the rent of the miller's houses, is not
\vell assigned. The premises leased included the miller's houses,
and the sum charged for taxes, was for one half of the taxes on
the said mills; of course the plea in bar is pleaded as an answer to
the whole declaration.

Our opinion is the same as to the second cause assigned; which
is, that the sum tendered does not include the costs of reference.
The sum reported as damage was one hundred and thirty-four dollars, and fot' costs of reference twenty-six dollars, being in the
whole one hundred and sixty dollars.
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The sums brought into court on the common rule are as follows.
Sum reported as damage, one hundred and thirty-four dollars ; interest thereon five dollars and sixty-three cents ; costs of suit thirtyfour dollars and ninety-five cents. The above sum of thirty-four
dollars and ninety-five cents probably is composed of the above
named sum of twenty-six dollars, cost of reference, and eight dollars
and ninety-five cents, coots of Court.
The . ninth cause of demurrer, which relates to the form of
the submission, and to the allowance of the defendant's setoff, is not well assigned. It is predicated on certain assumed facts 1
which do not appear on the record. The submission is in the usual form and it does not appear that the referees exceeded their
powers. Besides, the report has been accepted; and the judgment rendered thereon cannot in this mode be impeached.
Indeed, all the objections alleged against the plea in bar, are as
good on a general as a special demurrer ; not being for matters of
form. The defendants have averred that they occupied merely as
lessees of Maguire ; and so were never answerable to the plaintiff
as lessor of the premises, but only in virtue of their acceptance of
the order drawn on them by Tufts, the assignee of .}l!Jaguire, under
whom they occupied, during the whole period of their occupancy.
If the sum which the defendants were bound to pay in virtue of
said acceptance was more than the sum of one hundred and thirtyfour dollars, as reported by the referees, then their contract has not
been performed ; for they were bound as far as the terms of the
order extended their liability. The allegation in the fourth count
is that at the end of the year there was due for rent the sum of
twelve hundred dollars. The defendants attempt to avoid this
averment, as to the amount payable on the order in virtue of the
acceptance, by pleading the decision of the-referees and judgment
on their report. The plaintiff contends that the referees could not
bind him by their report, he being no party to that reference ; that
he never assented to the submission or agreed to be bound by the
decision, the transaction being inter alias acta. What proof is
there, but the report of the referees, that more was not due on the
order than one hundred and thirty-four dollars. None. Does the
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plea then shew payment of that order, or what is equivalent in this
action ? This part of the cause seems to present a difficulty which
the defendants cannot easily remove. It cannot be contended with
any hope of success by any one, that the decision of the referees
is evidence for the defendants, or in any manner binding on the
plaintiff. The parties are different. The law on this point is perfectly at rest. We are now confining our remarks to the defendants' liability on the acceptance merely; for, if the plea is well
pleaded, as we have before intimated, we think it discloses facts
sufficient to exonerate them from all asserted claims resting on any
other grounds. Our opinion then is, that for the reasons above assigned, the plea is insufficient, as not presenting on the record those
facts, which, in an action founded on the order and acceptance,
would form a valid defence in a trial before the jury. Being presented on the record, as we see them, we are bound to pronounce
them furnishing no legal defence. But there is also another objection to the plea. The plaintiff in his declaration alleges that at the
time the lease was made by Maguire, he himself was the sole owner of the property leased, and that .Jl;Iaguire was only a tenant at
will. But the plea alleges in direct and positive terms that at that
time Maguire was the legal owner, and so continued during the occupancy of the defendants. It is true the defendants have protested, in their 1/lea, against the abovementioned allegations in the
writ; but that circumstance has no operation in this case, though
perhaps it may have in some other action. A protestation is not a
denial of the facts alleged. It is a general rule that whenever any
material fact is alleged in any pleading, which, if denied, will, upon
issue joined, decide the cause one way or the other, if the adverse
party plead a fact inconsistent with and contrary to such allegatiou,
he must traverse it. Digby v. Fitzherbert, Hob. 103; 1 Saund.
22, note 2, and cases there cited; lb. 209, note ~:; Yelv. 140.
"When the plea varies from the declaration in the nature or quan~
tity of estate alleged, there must be a traverse. These authorities
clearly show that the pica is bad for want of a traverse : and this objection is good on general demurrer. Spear v. Bicknell, 5 Mass.
125.
Plea in bar ad,iudged insutficient.
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BARRETT

vs.

BARHETT

w al.

Where an administrator in another State held, in that capacity, a negotiable note
payable to his intestate and indorsed by him in b!:tnk; it was ·held that the administrator might maintain an action upon it in this State, as indorsee ; subject,
however, to any <lefonce originally open to the promissor.
,Vhere a new pr0mise is relied on n.s an answer to the plea of the statute oflimite.
tions, the declaration is founded on the original cause of action; and the new
promise is set forth in the replication, or adduced in evidence.

Tms was an action of assumpsit upon a negotiable promissory
note dater! June 15, 1806, signed by the defendants and one .11.rchibald McLain, deceased, payable in nine years to one Charles Barrett, deceased, and by him indorsed in blank. The declaration
contained one count for money had and received ; one for money
lent ; one upon the express promise of the defendants to pay the
plaintiff as holder and assignee of the note ; and another, added under leave to amend, upon their liability to him as indorsee, in the
usual form, The defendants pleaded the general issue, witl1 a brief
statement pursuant to the statute; in which they relied fo1· defence
upon the statute of limitations ; and also alleged that the plaintiff
held tbe note as the administrator of the payee, under letters of administration granted in New Hampshire, of wbich State the plaintiff
and the payee were citizens ; that no administration had been granted in this State, though here were both bona notabilia and crerlitors;
and that the promises set forth in the declaration were made to the
plaintiff as administrator.
At the trial, before Parris J. the plaintiff, after proving the
signatures and indorsement, produced letters from one of the defendants to himself within six years, promising to pay the note. And
the defendants offered evidence tending to show that these letters
were addressed to him as administrator, and that he was not recognized by them as holding the note in any other capacity.
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The jury were instrncted, if they should find that the note belonged to the estate of the intestate, anJ that the subsequent promises
were made to the plaintiff solely in his capacity of administrator, to
return a verdict for the defendants :-but if they should find that the
note was the property of the plaintiff, and that the subsequent promises were made to him in his private capacity, then to return averdict for the plaintiff. And they found a verdict for the defendants ;
which was taken subject to the opinion of the Court upon the correctness of those instructions.

Greenleaf an<l Harding for the plaintiff.
Thayer for the defendant.
WES TON J. delivered the opinion of the Court at the ensuing May
term in Kennebec.
The count, wherein the plaintiff declares as indorsee against the
defendants as makers, was not inserted in the plaintiff's writ, until
after the entry of the action, under leave to amend. This count is
objected to as inadmissible under such leave. But all the counts
were for the same cause of action, depending on the note as evidence. This is not denied ; and one of the original counts shows
that the action was brought, to recover the note declared on in the
new count. The rule is, that a new count shall not be added for a
new cause of action; but under leave to amend new counts may be
added at pleasure for the same cause, which are consistent with the
nature of the action brought.
The plaintiff as indorsee, adduced in evidence the note declared
on, with the name of the payee indorsed in blank. This was prima
Jacie evidence that the note was his property. But if it in fact belonged to the estate of the payee, and he would be answerable over
for the amount to that estate, his right to recover would be unaffected. Whether he sues in his own right, or as trustee for others, is a
question, which does not affect the defendants' liability. If they, or
either of them, had any matter of offset against the estate of the payee, they might avail themselves of it in defence of this action, if the
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plaintiff sues for the benefit of the estate, or it can be shown that he
is not the bona fide holder. But no claim of offset is set up or pretended. If the note belongs to the estate of the payee, it is under
the control of the plaintiff, as his administrator. Baing negotiable
and indorsed in blank, it was competent for him to bring an action
upon it in his own name as indorsee, or to permit any other person
to do so. Marr v. Plummer, 3 Greenl. 73, and the cases there
cited.
It was neither necessary or proper, that the action should be
brought uporr the new promise. Where a new promise is relied upon as an answer to the statute of limitations, the declaration is founded upon the original cause of action ; and the new promise is set
forth in the replication, or adduced in evidence.
To take a case out of the statute, there must be an acknowledgment of indebtedness, or a promise, absolute or conditional, to pay.
But the latter includes the former. A promise to pay, is an acknowledgment of indebtedness, by necessary implication. It is unimportant to whom made. It is an admission, that the debt is due
and unpaid.
We are therefore of opinion, that the ground, upon which the jury
returned their verdict for the defendants, was not warranted by law.
New trial granted.
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The mannginli owner of n coasting vessel, let to the master on shares, nnd employed in a distant place in the wood-trade, wrote a letter to n third person, requesting
him to" say to E. [the master of the vessel,] that he had better buy a lond of
good wood on the best terms he can, if he can get n deck load of hay on freight:"
-which wns held sufficient authority to the master to purchase on account of the
own~rs, according to the terms of the letter.

Tms was an action of assurnpsit against the defendants as owners of the schooner Five Brothers, of which one Eastman was master, to recover the price of a quantity of wood and bark, shipped by
the plaintiff on board the schooner at Dresden, to be carried to Boston and sold, and the proceeds to be remitted to the plaintiff; alleging)hat it was so conveyed and sold, but that the proceeds had
not been paid over.
At the trial, which ~as before Parris J. upon the general issue,
the plaintiff proved that about the first of June, 1829, the schooner
arrived in the Kennebec river, in charge of one .Jlioore as master, who
soon~ after made a parol contract with Eastman, by virtue of which
the latter received the vessel, agreeing to victual, man, and take
charge of her, for one half of her earnings. Eastman made one trip
in her to Boston, with a cargo of wood belonging to one Carney
and others, which was sold to Curtis, one of the defendants and
managing owner,· and the price, after deducting half the freight, was
paid by Curtis to Eastman, and by him, after deducting the other
half the freight, to Carney, on the return of the vessel to the Kennebec. After remaining in the river unemployed for some time, Curtis addressed a letter to one Stover, master of another vessel of the
defendants then lying ia the Kennebec river; in which he requested
him to " say to .Eastman he had better buy a load of good wood 011
the best terms lie can, if he can get a deck load of hay on freight,
as it sells quick now at ten dollars per ton." This message was accordingly communicated to Eastman, and by him to the plaintiff,
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who thereupon contracted with him for the wood and bark mention•
ed in the declaration; which was delivered, and a memorandum of
the purchase made by Eastman and handed to the plaintiff, in which
the cargo was entered as bought of the plaintiff " for the schooner
Five Brothers." Eastman agreed either to leave the proceeds of
sales with the owners in Boston, or to bring the money to the plaintiff; and he testified that his application to the plaintiff for a cargo
was solely in consequence of the above letter ; but for which, he
should have waited for a freight. Curtis alone kept a wood wharf
in Boston, and, with the other defendants, had several vessels employed in carrying wood, bark, &c. from the Kennebec to Boston.
No express agreement was ever made between Eastman and the defendants respecting the terms on which he was to use or employ the
vessel ; nor did he communicate to them the parol agreement between himself and .Moore.
The cargo in question was sold by Eastman to Curtis ; after having ascertained, from the state of the Boston market, that no one
would give more ; and a bill of parcels was given, as of a private
sale between them, in common form. The price was paid by Curtis to Eastman, who brought the money to the Kennebec, but never
paid it to the plaintiff, though requested. On his return in the
schooner, be delivered her up to one Libby, as master, and never
afterwards went in her. The owners never interfered in the management of the vessel while she was in Eastman's hands, except in
the message sent by Curtis, as above stated. It also appeared that
when Eastman applied to the plaintiff, he stated that Curtis had
sent down to him to buy a hold full of wood or bark, and get a deck
load of hay; and that his own credit was so low, that he could not
have obtained such a cargo on his own account. And it was proved that people concerned in such business, on the Kennebec, were
in the habit of sending wood and bark to Boston, on account of the
vessel, consigned to the master for sales and returns.
Upon this evidence the counsel for the defendant requested the
.Judge to instruct tho jury that the action was uot maintainable. This
he declined ; but he instructed them that if ther should find from
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all the evidence in the case that Eastman was employed by the
general owners as master, for which he was to receive one half the
earnings as his compensation, they retaining the right to control the
vessel or direct her employment, they might then consider the direction in the letter to Stover as sufficient authority to Eastman to
purchase on account of the owners. Or, if they were satiEfied that
the general owners retained the right to control the vessel and direct
her employment, and that the wood and bark were taken on board
by Eastman to be transported to Boston and sold for and on account
of the plaintiff, then they might consider the owners answerable.
But if, from the evidence, they were satisfied that Eastman purchased the wood on his own account, or that he took the vessel on
11hares, either for a limited or unlimited time, and that during such
time the general owners retained no right of controling the vessel
or directing her employment, and that the wood and bark were taken
on board to be transported to Boston and sold for and on account
of the plaintiff, then their verdict should be for the defendant.
The jury thereupon found for the plaintiff; and on being interrogated by the Judge, answered that they found for him under the
first instruction. And the defendants moved for a new trial.

.11.llen, for the defendants, cited .11.bbot on Shipping, 100, 102;
Thompson v. Snow, 4 Green[. 264; Emery v. Hersey, ib. 470;
Reynolds v. Toppan, 15 Mass. 370; Colson v. Bonzey, G Green!.
474; Taggard v. Loring, 15 .Mass. 336; Champlin v. Buller,
18 Johns. 169; Perry v. Osborn, 5 Pick. 422.
Evans, for the plaintiff, cited some of the same cases, and Kemp
v. Coughtry, 11 Johns. 107.
PARRIS

J. delivered the opinion of the Court.

The contract, under which Eastman had charge of the Five
Bi·others, was an important fact in this case to be settled at the trial.
If he was the hirer of the schooner fo1· the voyage, or for a term unexpired, when the wood and bark, charged in the plaintiff's writ,
were taken on board and transported to Boston, then, as in law he
would be considered the owner while the vessel was thus under his
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management and control, the liability of the general owners ceased,
and was transferred to him. If he was the master only, and had
control of her merely as such, then the liability of the general owners in this action would depend upon the nature of the contract and
the circumstances under which it was made.
It is very clear, therefore, that the several questions of fact raised
at the trial were properly submitted to the jury, and that the general instruction, requested by the defendants' counsel, that the action
was not maintainable, was properly withheld. There are facts in
the case tending to shew that Eastman was owner for the voyage ;
such as his contract with .Moore to take charge of the vessel, victual
and man her and have half the earnings ; his carrying wood for Carney and others, selling it and accounting with them for the proceeds ;
and several other facts and circumstances which appear in the report. There were also facts in proof which had a tendency to show
that Eastman was merely master, and acted in that capacity only;
the general owners still reserving and exercising the power of directing and controlling the employment of the vessel. Such was
the fact that the general owners were interested in a wood wharf;
that the schooner was employed in transporting wood from the Kennebec river to Boston; that her several cargoes, while under Eastman's command were delivered to Curtis, the managing owner;
and the letter from Curtis to Stover, in which he was directed to
say to Eastman that he had better buy a load of good wood, &c.
It being important that the relation, which Eastman held to the vessel should be ascertained, it was properly left to the jury to decide
whether he was employed by the general owners as master, they retaining the right to control the vessel and direct her employment ;
or whether he took her on shares, being clothed, during the existence of the contract, with the power and authority of owner as well
as master.
That question, which was one of mere fact, the jury settled; having found that Eastman was employed as master only, the general
owners retaining the right to control the vessel and direct her employment.
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Had he authority, as master, to purchase the wood and bark on
account of the defendants ?
The master, in his capacity as such, has power to bind the owners of the ship, in contracts relative to her usual employment only.
This power relates merely to the carriage of goods, and the supplies requisite for the ship ; but the owner of the ship cannot be
bound by any contract of the master concerning the purchase of
cargo. To bind the owner in such a contract, the master must be
clothed with powers other than those which are necessarily incident
to his office as commander of the ship. He may, indeed, act in the
double character of master and supercargo or consignee ; but his
power to sell, cases of necessity excepted, or to purchase cargo
flows not from his official character as master, but from special authority conferred for that purpose. The evidence, by which this
agency is to be proved, may, as in other cases, be positive or presumptive; by direct appointment contained in letters of instruction,
or by general and long continued usage, under which all interested
may be presumed to have contracted ; or by subsequent ratification.
But unless this agency be superadded to his authority as master, he
has no power to bind his owners in any contracts excepting such as
relate to the usual employment of the vessel committed to his charge,
and the means requisite for that employment. Eastman, therefore,
merely as master of the Five Brothers, had no authority to purchase
the wood and bark, charged in the plaintiff's writ, on account of the
defendants.
Was he so authorised by the letter to Stover?
The material expressions in that letter are, "say to Eastman he
had better buy a load of good wood on the the best terms he can, if
he can get a deck load of hay on freight, as it sells quick now at ten
dollars per ton."
If the purchase was not to be on account of the defendants, why
were they so apparently interested ? What had they to do with the
terms of purchase, or the contingency of procuring a deck load of
hay on freight? Can it be considered as the mere advice to one
in their employment to purchase on his own account. It is to be
kept in mind that the jury found that Eastman was the master only,
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and not the owner for the voyage, and unless they thus found they
were directed not to consider the letter as direction or authority, but
merely as advice. If such a letter had been written to the owner,
it would be advisory merely, as the defendants' counsel contends,
because the writer, having no authority over or right to control the
vessel, it is not to be presumed that he would attempt to exercise
any such power, or that it would be so understood by the person rece1vmg it. But when such language is addressed by an owner to
a master in his employment, it may well be considered as clothing
him with authority to do what is recommended. Indeed, it can be
susceptible of no other construction. Eastman and the plaintiff appear to have so understood it, for on the survey bill and memorandum of purchase signed by Eastman, and delivered to the plaintiff,
it is certified that the wood and bar~ were purchased of the plaintiff
for the schooner Fire Brothers; clearly indicating ~he intention of
the plaintiff to sell, and Eastman to purchase on account of the vessel.
The distinction before mentior,ed was clearly kept in view in the
directions to the jury, they being expressly charged not to consider
the leter to Stover as sufficient authority to Eastman to purchase on
account of the defendants, unless tbey found that the general owners retained all their powers as such, and that Eastman had charge
of the vessel, as master only in their employment; but having so
found, they might consider the letter as directory ; as coming from
those who had the right to direct, and consequently, whatever was
done in pursuance of such direction, and within its trne intent and
meaning, would be binding on the defendants.
"\-Ve think, therefore, that the instructions to the jury were correct, and that, if Eastrnnn was master only, as they have found, he
was authorised to purchase on account of the defend ants, agreeably
to the directions in the letter.
But it will be perceived that the authority was to purchase wood
only, and not even that unless he could get a deck load of hay on
freight. It does not appear that he procured any hay on freight, so
that the ronditiorr on which he was authorised to purchase wood
40
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was not complied with. Moreover, if that difficulty could be ubviated, there is still another. The authority to purchase does not include bark, but the verdict covers not only the wood, but also a large
quantity of bark charged in the plaintiff's account. These are objections which do not appear to have been noticed at tl:.e trial, but
which remaining unexplained, require us to send the cause to another hearing.
But the plaintiff contends that the verdict may be sustained under
the second instructions of the Court, which were, that if the jury
should be satisfied that the general owners retained the right to control the vessel and direct her employment, and that the wood and
bark were taken on board by .Eastman to transport tu Boston and
sell for and on account of the plaintiff, then they might consider the
owners answerable. The jury have not so found, but have found
that there was a purchase by Eastman pretending to act under the
authority of the letter to Stover; and a purchase, whether authorised or not, is altogether inconsistent with the position of carrying for
hire. If Eastman exceeded his authority as agent, he alone is answerable and not his principal, for whom he claimed to act.

The

PEJEPS-COT

propn'.etors vs.

N1cH0Ls.

In a real action, in which the general title was admitted to have been origina.lly in
the demandants, but an adverse title by disseisin was set up by th.e tenant, it was
held that the latter could not give in evidence the parol decbrntions of the demandants' agent, tending to prejudice their title.

Tms was a writ of entry on the seisin of the demandants, and
was tried before Parris J. upon the general issue. The general
title to the premises was admitted to have been in the demand ants;
but the tenant claimed under a disseisin against them, committed
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more tlrnn twenty years before the commencement of the action ;
and in proof of the fact, offered, among others, the deposition of
Thomas Lambert, r. ho testified to certain drclarations of the ~'.late
Josiah Little, Esq. well known and acknowledged as the agent of
the demandants, tending to show that the}and in question was not
claimed by them, but was owned by certain persons in England.
To the admission of this deposition the demandants objected, but the
objection was overruled :-and a verdict being returned for the tenant, this point was reserved for the consideration of the Court; together with some others, which, not being cons_idered by the Court,
are not here noticed.

Allen, for. the defendants.
Mitchell, for the tenant.
C. J. delivered the opinion of the Court nt the adjournment of May term in Cumberland, in .11.ugust following.
MELLEN

The principal question in this case is, whether the deposition of
Thomas Lambert was prnperly admitted in evidence. By the report it appears that, on the trial of the cause, the general title to the
premises demanded was admitted by the tenant to have been in the
dernandants; and the tenant does not pretend to have derived any
title under them by any deed 01· other conveyance in writing. He
merely relies on a title by disseisin, which he contends, he has establ:shed by tbe evidence reported. Lambert deposes to certain
declarations made by Josiah Little, who, at the time of making them,
w::is tbc general agent of said proprietors. In reply to an enquiry
made by JVichols, he said, wlien speaking of the lot in question,
"\Ve do not own it; we are not ngents for it." He went on to observe that it was a part of four hundred acres belonging to certain
persons io England. ¥!as tliis legal evidence? Could Little, as
general agent, by !tis confessions, affect or impair tbe title of the dernandants? The land in question having been the undisputed property of the Pejepscot proprietors, Little could not, by parnl, transfer the property to any one, or waive their title, and tlrns defeat it,
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an.d the action brought to recover the possession of it. To allow
this, would in effect, be to repeal and do away the unquestioned
principle of law, that real estate, in no case, can be transferred by
parol. The declarations abovementioned were calculated only to
deceive and mislead the jury. What eff1:.ct they had on their minds
we do not know; but they might have considered it as an abandonment of the land by the demandants and sufficient to bar a recovery; and thus they might have been induced to return their verdiGt for the tenant. As the proof in question might have had an
influence, and yet ought not to have had any, we think the verdict
must be set aside and a new trial granted. A decision on this point
renders it unnecessary to examine any of the other questions which
have been discussed at the bar.

Verdict set aside and new trial granted,
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DAY

w al.

vs.

STETSON.

All ferries set up in this State since the statute of 7. JV. 3. in 16%, derive their authority solely from the license of the Sessions.
The person keeping any such ferry has no vested interest therein, beyond the public control ; the franchise itself not being granted by the Sessions, but only the
right to receive a fixed compensation for certain services, when performed.
The Sessions may therefore license as many ferries at the same place, as may suit
the public convenience.
The delegation of powers to the Sessions does not restrain the legislature from directly interposing, whenever the public exigencies may require.

A. horse-ferry is so far a work of public interest as to justify the taking of private
property for its establishment, by paying compensation to the owner,
The private statute of 1830, ch. 89, constituting T. P. S. "and his associates" a
corporation by the name of the Bath-ferry-company, did not impose on him the
necessity to take associates, but virtually conferred on him alone the right to exercise sll the corporate powers therein granted.
So far as the fifth section of that statute, authorizing the erection of piers and
wharves for a horse ferry, on the land of others, for such compensation as the
Sessions might assess, did not secure to the owners of the land the right to a
trial by jury, its provisions would afford no protection against a suit at law,
brought for the recovery of damages.
The general statute of 1821, ch. lGG, directing the manner of publishing notice of
private petitions pending beforn the legiBlature, is merely directory, and does
not prevent the legislature from acting, in its discretion, upon a different notice,
or upon none.

Tms was an action of the case for disturbing the plaintiffs' ferry,
by setting up a horse ferry at the same place ; and it was submitted
to the decision of the Court upon a statement of facts drawn up by
a commissioner agreed upon for that purpose. The plaintiffs claimed the ferry as an ancient ferry, which they proved had been kept
at the same place ever since the year 1762, and probably at an earlier period, as no evidence existed to the contrary. In that year
the Court of Sessions granted a license to Sam.uel Harnden to keep
a ferry at his landing in Woolwich. He then owned and occupied
a large farm, extending far above and below the ferry. In 1769,
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a license was granted to his son, Brigadier Harnden, who was owner and occupant of the same farm. A few years afterwards the
farm was sold to Theophilus Bradbury, Esq. whose tenants kept the
ferry, but without license from the Sessions, till 1788, when he sold
the farm to Nathaniel Day and Zebulon Smith; the former of
whom was licensed as a ferryman in the same year. The plaintiffs derived title to the ferry-house, landing, and adjacent grounds,
by divers intermediate conveyances from the grantees of Bradbury;
and it appeared that licenses had been granted to theil' grantors and
themselves in the years 1805, 1812, 1822 and 1826. No othet·
licenses had been granted ; and none out owners of the ferry house
had ever pretended a right to keep a ferry at this place. From
the year 1788 it had always been called Day's ferry.
The defendant justified the erection of the works and the setting
up of the horse ferry, under the private statute of .March 30, 1830,
constituting himself" and his associates" a corporation by the name
of the Bath ferry company ; and authorizing the establishment of
a horse ferry at the place in question ; and the appropriation of any
landings and grounds necessary for that purpose, under the direction of the Sessions, paying to the owners such compensation as the
Sessions might assess. The defendant's petitition for this act was
published in certain newspapers, but not in the manner required by
Stat. 182 I, ch. 1(36, in similar cases. He never associated any
persons with him, under this statute; but carried its objects into e ffect, alone, with his own capital. No damages had ever been assessed by the Sessions. Some other facts were reported by the
commissioner, respecting some conflicting claims of title to part of
the ferry-landing, in a portion of which the defendant claimed a
tenancy in common; which are here omited, as no decision was
had upon this part of the case.

Greenleaf, for the plaintiffs, argued that the evidence was sufficient to show a title to the ferry by prescription ; though the actio:1 was maintainable on posse%ion alone. 2 Dane's Jlbr. 685,
686, 687; Blcssct v. Hart, Willes, 508 ; Tripp v. Frank, 4 D.
Ey· E. 666. And he contended that the act of .!llarch 30, 1830,
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was inoperative, because the defendant had never brought himself
within its provisions; neither by taking associates, which the act by
implication requires ; nor by causing compensation to be made, under an assessment by the Sessions. Canal Com'rs. 'l', The People,
5 Wend. 455 ; Ex parte Jennings, 6 Cowen, 518. It is also unconstitutional, as it goes to take private property from one citizen to
give it to another; the h'Jrse ferry being merely a private franchise,
and not a public work. 2 Kent's Comm. 275, 276; Bowman v.
Middleton, I Bay, 252 .

.Mitchell and Groton, for the defendant, cited Gayetty v. Bethune, 14 .Mass. 49; 7 Pick. 371 ; 4 Com. Dig. tit. Grant. G;
Co. Lit. l31, a; 2 Wend. 109; 2 Inst. sec. 281, 494.
WESTON

J. delivered the opinion of the Court.

The right to keep a ferry is in England an incorporeal hcreditament, being a franchise granted by the crown, or depending upon
prescription, which supposes a grant. The party entitled to the
franchise, has imposed upon him by law certain duties, incurs certain liabilities, and has a remedy against any cne, who, without right,
interferes with his profits, or disturbs him in the enjoyment of his
property. Blisset v. Hart, Willes, 508; 5 Com. Dig. 291. Ferries received the attention of the colonial governi:1ent of Massachusetts, soon after its first settlement. As early as 1641, [ Colony and
Prov. laws, 110,] which was only thirteen years after the date of
the first charter, an act passed relating to ferries; but how granted,
for what periods, or by what tenure, does not appear. They were
probably set up and licensed, from time to time, as the public convenience required, by the towns or other colonial authoritie3. By
the provincial statute of the ~eventh of William the third, [ Col. and
Prov. laws, 280,] it was provided that no person should thereafterwards attempt to keep a ferry, so as to demand or receive pay, unless upon license first had and obtained from the court of quarter
sessions for the county where such ferry is, except such ferries as
were then already stated and settled, either by the court or the
towns to whom they appertain. This act wns revised in 1797 in
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the Commonwealth of Massachusetts, and in 1821 in l\Iaine, with
the same inhibition in each, and with the same exception. Stat.
1796, ch; 42. Stat. 1821, ch. 176. All ferries therefore in Massachusetts or in l\Iaine depend upon the general law, except such
as were stated and settled as early as I 695, either by the court or
the towns to whom they appertained, if any ferries are now in fact
held, in virtue of a grant or license of a date so ancient.
The case of Chadwick v. The Proprietors of Haverhill Bridge,
reported by l\Ir. Dane in his Abridgment, vol. 2, p. 686, was founded upon the claim of the plaintiff to be seised in fee of a ferry
between Haverhill and Bradford, which became of no value, by
reason of the erection of the defendants' bridge. The plaintiffs proved, that in 1652, the town of Haverhill voted that one Symonds and
his heirs should keep the ferry on certain terms, and for a limited
ferriage. The plaintiff traced back his title to the ferry, by deec:l,s
for eighty years to one Griffin, who was proved to have been ·in
possession of the ferry. The action was referred. The referees
awarded in favor of the plaintiff; and their report was accepted by
the Supreme Judicial Court. From this and another action of the
same character, Mr. Dane dednces that some ferries in Massachusetts are considered as private property, and as estates in fee, and
not as appendant to any corporeal estate. Whether this opinion is
well founded in law would depend on facts, which we have no means
of investigating, and which we are not called upon to decide. We
are not advised of any ferrit>s of this description in Maine, and it
may be doubted whether any such exist here. It is very manifest
that the ferry in question is not of this character. Its existence is
not traced back to a period earlier than 1762, since and long anterior to which time, no ferry could be established, except in virtue of
a license from the Court of Sessions. And it appears in the :;ase
before us, that those who have successively held this ferry, have
l.ieen licensed under the general law.
It does not appear that the right to keep a ferry, and to dernancl
and receive toll, either in England or in this country, has at any
time been incident or appendant to any estate in land. The Court
of Sessions, in the exercise of their discretion, may, if they deem it
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expedient, as they did in this case, license those who may be the
owners of the land contiguous to the usual landing place. Or they
may deem it equitable, when a ferry bas become profitable, to license
the children or other heirs of those, who may have sustained the
ferry, when it afforded little or no profit. But this does not change
the tenure, under which they hold. It could not be done by any
authority, short of the legislative power. We deem it therefore unimportant to determine how the Bradbury estate, from whom the
plaintiffs deduce their title to land on the 1¥oolwich side, has been
divided, or in whom the fee or right of possession vested, when this
action was brought. The best and only valid title, which the plaintiffs have made to the ferry they claim, is under a license from the
Comt of Sessions.•. This they have established ; and no question
is raised as to its regularity. And if the defendant is not justified
in setting up the horse ferry, which has impaired or destroyed that
of the plaintiffs, he is answerable to them in damages.
He relies upon the act to establish the Bath ferry company, statute of 1830, ch. 80. Tne efficacy of this act as a justification to
the defendant, is contested on several grounds ; but principally because it transcends, as it is insisted, the legislative power. A jurisdiction over tide and other navigable waters in England is vested in
the king, and all private interests have been held in subordinatioi1 to
this well established prerogative. To this jurisdiction the state gov:
ernments have succeeded; and it has been repeatedly exercised in
authorizing the erection of bridges, under variobs limitations and restrrctmns. No restraint upon this power has been understood to
exist, eJtcept what arises from former grants. These, being once
vested in corporations cir individuals, cannot be resumed by the legislature; except in pdrsuance of a power, reserved at the time of
the grant. This principle, respected in all regular governments,
\vhere the rights of private property are held sacred, in this country is placed under the protection of the federal constitution; a grant
being a contract eJtecuted, which is placed beyond the reach of state
l@gislation. But a license to a party to receive, for a period not
fixed or limited, a compensation for service:! rerrdered, sappa'sed to
47
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be a fair equivalent, cannot be regarded as a vested interest beyond
public control. The prohibition imposed upon all other persons,
does not attach to him; and that he may not abuse his immunity.
he is restrained from taking a compensation, beyond a limited
amount. The right to the ferry, the franchise, in perpetuity, or for
an in<lefinite period, like a grant of this nature from the crown,
which is a species of private property of:entimes of great value, the
public do not p:1rt with. The license is in the nature of an appointment to an office, having certain fees annexed, to be held at the
pleasure of the nppointing power.
Indeed there is nothing to restrict the Sessions from licensing as
many persons as they think proper. No one may attempt to set up
a ferry, so as to receive a compensation for it, unless under a license
first had and obtained from the Sessions. But all who do obtain
such license, may set up a ferry, and entitle themselves to the compensation limited. A monopoly may be necessary to command the
services required ; and wherever it is so, no more than one will be
licensed. Over mr.ny rivers, streams, or arms of the sea, a person
on each side is licensed, each of whom finds it a profitable employment; while tbe public are better accommodated. The Court of
Sessions act under a delegated power ; and the authority deputed
to them does not restrain the legislature from interposing, wheneve1·
the public exigencies require. They may avail themselves of private enterprise for public purposes in the grant of a bridge, where
a ferry existed before. As has been before stated, this has been
repeatedly done. We have examined the acts, authorizing the erection of bridges in Massachusetts and Maine. In very few instances
has provision been made for compensation to the persons, receiving
the emoluments of the ferry. Whether in any case, without such
provision, any thing could be recovered at law of the bridge corporation, might admit of great question. Where the ferry was private property holden in fee, as appears to have been the fact in the
case cited by l\Jr. Dane, perhaps it might; although that was one
of the few cases, wherJ the act of incorporation required satisfaction
to be made to the owner of the ferry. There may be case~ where
such a provision for a licensed ferryman may be equitable, which if
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seen and understood, would probably always be enjoined by the
legislature. But it would be a condition imposed not upon, but by
them; not arising from a limitation of their power, but depending
upon the exercise of their discretion.
The act, under which the defendant justifies, does not prnvide for
the erection of a bridgt>, but it authorizes the use of boats, propelled by steam or horse power, confessedly a great improvement upon
the ordinary mode of propelling by oars. The plaintiffs' ferry is
superseded by the superiority of the defendant's mode. The Sessions certainly had authority to license the defendant or any other
person to set up a ferry ; for this power is expressly given to them
by law. If they could do so, without invading or violating private
rights, the legislature may in the same way exercise their prerogative over the tide waters of the Kennebec, without being liable to
that imputation. For these reasons, we are not satisfied that the
constitutional objection made to the act establishing the Bath ferry,
is well founded.
Notice was not giveu that the defendant would prefer his petition
to the legislature, according to the general act, directing in what
manner such notices may be published. Stat. 1821, ch. 166. That
act was intended to facilitate the progress of business before the
legislature, in all cases where orders of notice might be deemed ex.pedient. It is a preliminary step, which if not complied with, might
occasion the failure of a petition, or a postponement of its objects to
a succeeding session. But the legislature may proceed, without requiring notice to be given, or may be satisfied with notice varying
from that prescribed, without affecting the validity of their acts.
It is urged that the defendant is not invested with the powers
contemplated by the act, inasmuch as he never took associates. He
was created a corporation by the act, which took effect from its passage, It was intended to embrace such associates, as he might
thereafter receive. If the duty was imposeu upon him to take associates, it was a condition subsequent. But he is not required by
the act, to call in the aid of others. If he was possessed of adequate funds, he could serve the public M effectually by himself anrl
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his agents, as if other persons shared in the duties and the profits.
The seventh section empowers the defendant to call the first meeting, and prescribes what notice he shall give. This assumes that
persons were to assemble, entitled to be notified of the titrn;l and
place of meeting. It would have been necessary, if the defendant
had taken associates; but if he had no one to notify, and no one to
consult, it would have been a useless formality.
If the defendant has not done what the legislature intended, he i~
entirely in their power. Besides the ordinary process of law, by
which his franchise, if forfeited, may be declared vacated, the legislature have reserved to themselves the right at any time to enlarge,
restrain, or. annul the powers granted by the act. But individuals,
whose rights are not violated, have no authority to call him to account. Charles River Bridge v. Warren Bridge, 7 Pick. 371.
By the fifth section, the defendant was empowered to erect such
piers, railways, wharves, buildings or other conveniences, as might
be necessary for maintaining his ferry, at such places, on the shores
of the Kennebec, in the towns of Bath and Woolwich, as the Court
of Sessions should adjudge convenient, making such compensation
to the owner of the land or privilege so occupied and improved, as
the Court of Sessions might assess. If this provision does not secure to such owner his constitutional right of a trial by jury, the
statute would afford no protection against a suit at law brought
by him for the recovery of damages. And if the plaintiffs, as owners of the land or privilege, so taken and occupied by the defendant, had brought their action for damages, we do not decide that
it might not have been maintained. So far as they claim to be reimburs_ed for the profit they have lost by the defendant's ferry, we
have already disposed of the cas_e. The damages found by the
commissioner, are predicated upon this ground alone. They do
not complain that the defendant has erected his wharves, piers,
platforms or other works on their land. And if they did, these
erections appear to be placed upon land of wh.ich he is either sole
seised, or seised as tenant in common, and it does not appear that
the plaintiffs have been prevented from participating in the benefit
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of them, or that they have been ousted or deprived of any interest in
common, to which they can make title.
Upon the whole, we are of opinion that upon the facts found, the
plaintiffs have failed in their action.

Plaintiffs nonsuit.

The President, we. of the

GARDINER BANK

wal.

vs.

WHEATON

W. conveyed certain real estate to his sureties in a promissory note, by an absolute deed, for their indemnity; hking their written agreement, not under seal
to reconvey, on being saved harmless. The es_tate was worth two thousand do!,
lars. W. paid all the debt but four hundred and fifty dollars, which·:the sureties were compelled to pay, he being insolvent. Afterwards W. requested P.
to redeem the estate out of the hands of the sureties, with their consent, and
take a conveyance to him~elf, for the benefit of W. which he did; it l:,eh1g furt~er understood thn,t P. should pay such other debts of W. as they might subsequently agree upon. He accordingly paid such debts to the amount of four
hundred and sixty dollars, for which he had no other security than the real estate :-Hereupon a prior creditor of W. filed a bill in equity against W. and P.
impeaching the conveyance for fraud, and praying a discovery and relief. The
answers denied all fraudulent intent and cavil\, but ad1J1itted the foregoing fa~ts.
And it was held :That the transaction between W. and his sureties was legal, and that by the terms
of it the estate vested absolutely in them on their paying the note :That as between W. and P. it was in law fraudulent and void, against the plaiI\tiffs :But that here being no actual covin, P. might lawfully charge upon the estate all
his payments and expenses actually made and incurred, under the agreement,
before the conveyance was impeached.
Whether if a deed declare the purchase-money to have been paid by 11. parol evi, dence is admissible to show that it was in fact paid by B. so as to raise a resultiI\g trust in favor of B,-qurerc.
B1LL in equity.
The plaintiffs alleged that they were judgment
creditors of Wheaton, who had conveyed his property to Prince,
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the other defendant, to defraud them of their due. It was set
forth in the bill that Wheaton was the owner of the two stores, and
the land under them; that in June, 1227, being indebted to the
Thomaston bank in about eighteen hundred dollars, he agreed with
John Gleason, Halsey Healey and TVilliam Cole, to become responsible for that debt, which they did; and to indemnify them he conveyed to them these stores and land; taking back their written engagement, not under seal, to reconvey the same, on being indemnified against their suretyship ;-that TVheaton continued in possession of the property, m~king sundry payments on this debt till he
had reduced it to four hundred and eleven dollars and twenty-five
cents ;-that Healey having become insolvent, he by deed of Jan.
2, 1830, conveyed all his interest in the premises to Gleason and
Cole, who, at Tflheaton's request, and in secret trust for him, conveyed the same premises to Prince, May 22, 1830, taking up their
obligation to reconvey, upon Prince's paying to the bank the above
mentioned balance ; that no other consideration was paid by Prince,
though the stores were worth twenty-five hundred dollars ;-and
that Prince entered into possession of the stores, and has continuid ever since to receive the rents. There were various othn allegations of fraud in the conveyance of other property by Tflheaton
to Prince, which were satisfactorily repelled by his answer, and
were thereupon abandoned by the plaintiffs.
On the 10th of Nov. 1831, the plaintiffs filed an amendment to
the bill, as of the September term preceding ; in which they alleged that Wheaton, having a demand against divers persons to whom
he had conveyed certain vessels, and which being under arbitration,
was confided to the agency of Cole, drew an order on Cole, directing him to pay to .Prince whatever monies he might receive
under the award of the arbitrators ; by virtue of which order
Prince afterwards received eight hundred and sixty-seven dollars
and thirty-four cents, for which he paid no consideration, and which
he still held in secret trust for TVhcaton, in fraud of his creditors,

&c.
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The defendants in tl:eir answers, admitted the stores to be worth
two thousand dollars; and denied all the fraudulent intent charged
in the Lill. · They stated that Wheaton, having become involved
by the failure of Healey, w:u; unable to pay the balance due the
Thomaston bank, which at that time amounted to four hundred and
forty-four dollars and eighty-one cents, and which was paid by

Gleason and Cole, in .!l.ugust following, whereby the title to the
stores became absolute in them, in equity as well as at law ;-that
being desirous of realizing the utmost value of his property for the
benefit of his own creditors, he requested Prince to redeem this
estate out of the hands of Gleason and Cole, if they would consent, and take a conveyance to himself for Tf!heaton's benefit;-that they refused to convey unless Prince would not only refund
the amount which they had paid to the bank, but would also pay
certain other debts due from Wheaton to the bank and to individu~
als, for which they stood liable as his indorsers, which were in suit,
secured by attachments on other portions of his real estate, amount-ing to about nine hundred and fifty dollars ; which he accordingly
bought up, and ultimately satisfied by extents upon the real estate
attached ;-that upon payment of these monies Gleason· and
Cole conveyed the stores to Prince in fee; which, by agreement
between him and Wheaton, he was to hold as his own property,
and pay such of Wheaton's debts as might afterwards be agreed
on ;-that he had accordingly paid such other debts to the amount
of four hundred and sixty dollars, for which he had no other security but the stores; and had incurred certain liabilities to the amount
of about five hundred dollars, wl~ich were pending in law ;-and
that he had given no writing to Wheaton; relating to the property,
&c.
As to the money mentioned in the amendment, as having been
received from Cole, they answered that it was attached in Col1h
hands, as the trustee of Wheaton, in certain suits, which were contested; that Cole refused to pay it over unless indemnified ; that
Prince thereupon entered into an obligation to indemnify Cole, and
received the money from him; which, on the same day, viz. Sept.

376

LINCOLN;
Gardiner Bank v. Wheaton & al.

26, 1831, he paid over to Wheaton, who afterwa!'ds applied the
same to the payment of his own just debts.
The cause was set down for argument upon the bili and answer.

,/1.llen, for the plaintiffs, to show thrtt the case was within the jurisdiction of the court, cited 1 Mad. ch. 168, 169 ; Mountfort v.
Taylor, 6 Ves. 792 ; Hadden v. Spader, 20 Johns. 554, 572;
Spader v. Davis, 5 Johns. ch. 280; Hendricks v. Robinson, 2
Johns. 283; Brinkerhoff v. Brown, 4 Johns. ch. 671; Williams
v. Brown, ib. 682; .McDermutt v. Strong, ib. 687. That the in-·
adequacy of price was sufficient proof of fraud; 1 Mad. ch. 213,
214; Franklin v. Osgood, 14 Johns. 548; Rogers v. Cruger, 7
Johns. 607; Hildreth v. Sands, 2 Johns. ch. 35 ; Sherwood v.
Sutton, 5 .Mason, 144. And that the statute of frauds was no
bar; especially if not expressly inslsted i.ip~n in ihe ahswer. 1
Mad. ch. 305 ; Booth t•. Jackson, 6 Ves. 37; Moor v. Edwards,
4 Ves. 24 ; Whitchurch v. Bevis, 2 Bro. ch. ca. 559. If here
was no fraud, then Prince has a lien for all his payments. But if
there was, he has none. Sands v. Codwise, 4 Johns. ch. 563;
Boyd v. Dunlap, I Johns. ch. 478; 7 Johns. ch. 756; Ripley v.
Severance, 6 Pick. 474; Roberts on frauds, 102, 103; Harris v.
Knii:kerbacker, 5 Wend. 638 ; Sherwood v. Jlfarwick, 3 Greenl.
295; Clark v. Foxcroft, 1 Greenl. 348; James v. Johnson, 6
Johns. ch. 417; 3 Stark. Ev. 1009, note. Livingston v. Byrne,

i 1 Johns. 554.
Greenleaf, for the defendants, argued that inadequacy of price
was no ground on which creditors could set aside a conveyance,
unless it was so gross as to afford evidence of actual fraud and covm. 7 Johns. 607; 1 Mad. ch. 267, 268; Newland on Contr.
357-359 ; 1 Dane's .11.br. 664. To the point that it was not
necessary that the statute of frauds should be pleaded ; and that
this defence was sufficiently set up in the answer; he cited .Mitford's Plead. 216,217, 249; Cooth v. Jackson, 6 Ves. 12; Harris v. Knickerbacker, 5 Wend. 638. Chancery Rules, 14, As to
the stores, the title was absolutely and legally conveyed from
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Wheaton to Gleason and Cole. Reed v. TVoodman, 4 Greenl.
400. Prince bought of them, paying all they demanded. His act
in taking the property, did not put it out of the reach of Wheaton's
creditors, for it was already beyond their control. And his verha.l
prnmise, to allow something to Wheaton, was a mere benevolence,
and raiser! no trust in his favor. Blagden v. Bradbear, 12 Ves.
466; Rowe v. Teed, 15 Ves. 375. In the absence of actual
fraud, which is totally denied in tlie answer, and is not contradicted, the plaintiffs can only put themselves in the place of Wheaton,
who could claim nothing of Prince, for he has sold him nothing.
They might as well have claimed the land rtgainst Gleason and
Cole. Prince bought the land of them for the price they required.
If this was less than its value, and he is disposed to allow something more to the former proprietor, no creditor, it is insisted, has
a right to step between him and the object of his private bounty.
The opinion of the Court was read at the following September
term, as drawn up by
M1<:LLEN

C. J.

This cause comes before us upon bill and an-

swer. The plaintiffs have abandoned a part of the charges in the
bill ; and the attention of counsel has been confined to two particulars only. 1st. The nature of the conveyances of the two stores
and the land connected with them, and of the title of Prince under
those conveyances. 2d. The receipt of eight hundred and sixtyseven dollars and thirty-four cents, of Cole by Prince, belonging to
Tf'heaton. As the deed of June, 1827, executed by Wheaton to
Gleason, Healey and Cole was absolute, it conveyed the fee to
them absolutely ; inasmuch as the contract on their part to reconvey was not under seal and <lid not constitute a defeasance. Kelleran v. Brown, 4 .,tlass. 443. This deed is liab-re to no impeachment. It was sustained by a legal consideration, and was executed more than two years before Wheaton became .indebted to the
plaintiffs, or was embarrassed in his circumstances in consequence
of the failure of Healey in December 1829. The title having thus
been co1weye,1 from Wheaton, the question is whether the legal or
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equitable title has since been vested in him. Prior to January 2,
1830, Healey had conveyed all his right and title in the premises
to Gleason and Cole; and on that day there .was due on the note
given to the bank, nearly four hundre,l and fifty dollars, Wheaton
having by several payments reduced the original amount of the
note to the above sum. Wheaton, being unable to pay that balance, requested Prince to redeem the same property from the
hands of Gleason and Cole, by paying the amount of the above
sum, and taking a conveyance to himself for PVheaton's benefit ;
he being desirous to realize the utmost value of all his property for
the benefit of his creditors ; both Prince and Wheaton then considering the property to be worth two thousand dollars, and not
more than that sum. Gleason and Cole were unwilling to make
the conveyance, unless Prinee would assume and pay two debts,
amounting to nine hundred and forty-eight dollars and seventy-nine
cents, for the payment of which Gleason and Cole stood responsible as sureties for Wheaton. Accordingly, the above sums having
been paid, Gleason and Cole, in August, 1830, conveyed the same
stores in common form to Prince, to hold to him and his heirs.
The consideration is stated in the deed to have been received of
Prince. Since the deed was given, and before the bill was filed,
Prince paid four hundred and sixty dollars on account of other
debts due from Wheaton, pursuant to a verbal agreement, made at
the time the deed was executed, that the property was to be held
by Prince as his own, and that he should pay such debts as should
afterwards be agreed upon. No other sums than those above named, appear to have been paid by Prince. There was no writing
given by Prince to Wlieaton relating to the stores. Every allegation in the bill as to a combination, or any fraud or collusion
between the respondents, is distinctly denied by the answer. Still
it is contended that, on the face of the answer, the transaction, as
presented to the court, is of such a character that the deed cannot
be considered in any other light than as conveying to Wlieaton an
equitable interest by way of resulting trust. On this principle only
can the bill be maintained, as to the stores. Where a deed is made
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to /]_. and it is stated in the deed that the consideration was paid by
B., a trust result., to B. and no parol evidence is necessary to
prove it; but where it does not appear on the deed that B. paid
the consideration, the authorities are at variance on the question
whether the payment by him can be proved by parol. The learned Mr. Dane, in his Abridgment, vol. 4th, .i65, has collected a
large number of cases on each side of the question, and then observes : " After all the various opinions on the point, if /]_. take a
deed of land to himself, and ic is expressly stated in it that the
purchase rno:iey is his, and there is no evidence in it, that it is
another's, B's, for instance, and there is no evidence of fraud or
mistake, there can be no resulting trust; for to admit parol evidence
to prove the purchase muney is B's, is to admit it to prove it is not
.11.'s, directly against the deed, which says it is his." 1\lr. Justice
Story in Powell iy al. in equity v .•Monson and Brimfield .Manufactory, 3 ~fason, 347, seems to make no distinction between the
cases where the parol proof is inconsistent with the statement in
the deed and where it is not. I--1 e also observes, " the general principle has long been settled i:1 equity, that if one person purchase
land in the name of another, the latter, the deed being taken in his
name, shall, without any declaration in writing, be held the trnstee
of the former. The ground of this doctrine is, that he who pays
the consideration is to be deemed the owner in equity. But the
point whether proof of such a purchase could be made out aliunde
the deed or other written evidence ; or in other words, whether parol evidence is admissible to establish the manner of paying the
purchase money, has been involved in some doubt; but tho more
recent decisions have gradually settled in its favor. On the present occasion I have examined the subject at large-the result of
that examination is that the question is no longer fairly open to debate. I should have gone somewhat into a commentary on the
leading cases, if that excellent and laborious Judge, l\Ir. Chancellor Kent, had not in Boyd v .•McLean, 1 Johns. Ch. 582, and Botsford v. Burr, 2 Johns. Ch. 405, collected and reviewed them." A
multitude of cases arc cited by him and also by Chancellor Kent
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to support their decisions. Story J. does not seem to consider
proof of fraud as a necessary preliminary in establishing a resulting trust. However, if such was the idea intended to be conveyed by the learned Judge in the above quotation, we would observe
that, without expressing any assent to, or dissent from the doctrine,
in the present case, constructive fraud is relied upon as appearing
on the answer, from the focts it discloses, notwithstanding the general denial of fraud. In Hadden v. Spa,der, 20 Johns. 554, Platt

J. observes : "the defendant denies that there is any fraudulent
combination to delay or defraud creditors, but in the same answer
he admits a series of facts from which both law and equity impute
fraud." So in Hendricks v. Robertson, 2 Johns. Ch. 283, the
court say the purchaser and the vendors say that this was an honest
and bona fide lransaction ; but do not the facts they admit, outweigh
the declaration ? All circumstances must be considered." In the
case before us, does it not appear from the answer that, though Ly
the deed, it is stated that the consideration was paid by Prince,
still it was in reality paid out of Wheaton's funds, that is, out of the
very property which fVheaton requested Gleason and Cole to convey to Prince for TVheaton's benefit? This fact, however, was
concealed from public view; for no writing on record or in existence, nor the deed itself, gave third persons any knowledge of the
circumstance. It has been called forth by the interrogations in the
bill. The inquiry is natural, why were they concealed? At the
time the deed was given, Prince paid only the sum clue to tbe bank~
say four hundred and forty-four dollars and eighty-one cents, and
the two sums beforenamed, amounting to nine hundred and fortyeight dollars and seventy-nine cents; but these two sums were soon
after reimburs_ed by a conveyance of the lands on which the executions of those creditors had been extended. So that the only
consideratioll paid, when the deed was executed, turns out to be
four hundred and forty-four dollars and eighty-one cents; and the
property is admitted to be worth two thousand dollars. It is trne
there was a verbal engagement to pay such other debts, "as might
afterwards be agreed 011," and he says be paid other debts amount,-
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ing to four hundred and sixty dollars. Even this paro\ agreement,
void by law, did not bind him to pay any thing more than he had
paid; and, even if the promise had been binding, it was only to
pay such other debts as might afterwards be agreed upon ; that is,
it was a promise to pay such sum or sums as he might incline to
pay at some futme time. Prince in his answer says he has no other security for the four hundred and sixty dollars he paid, but the
stores. Here is a confession that he does not hold the property as
his own, but as security for payments made on account of Wheaton.
Whether P1 ince has ever suffered any. loss or been compelled to
pay any thing in consequence of his liabilities, to the amount of
about five hundred dollars mentioned in his answer, does not appear.
If we were now trying the question whether the deed was void as
against the creditors of Gleason and Cole, we should consider this
inadequacy of consideration as a strong circumstance impeaching
the validity of the conveyance; as being inconsistent with the usual character of bona fide transactions. For the same reason we
consider this inadequacy, in connexion with some other particulars
which we have noticed, as marking the transaction as one where a
friendly, but in legal contemplation, a fraudulent, understanding
subsisted between l'Vheaton and Prince, and proving a resulting
trust in favor of TVheaton, in respect to all the property ; beyond
what Prince has paid on account of his debts since the conveyance. Considering Prince, as we do, as holding the title to the
premises in trust for Wheaton or rather for his creditors, we see no
reason in equity why he should not be allowed all payments properly made by him to creditors in consequence and in consideration of
the premises conveyed to him, and for his agency and services respecting the property, deducting all rents and profits :received by
him up to the time of a final decree.
Before proceeding to the consideration of the second question
we would observe that when we pronounce the transaction between
the defendants, in respect to the conveyance from Gleason and Cole
as fraudulent, we do not mean to insinuate that there was any moral turpitude on the part of Prince; t)or do we believe there was
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any; but though the motives of a party may be good in such a
transaction, still, where the design, if sanctioned would defeat or
delay creditors and thus impair their rights, neither law nor equity
can sanction the proceeding ; and on that account it is termed a legal fraud, or a fraud upon the law; hence a trust legally results
from the facts stated and admitted in the answer, under the hands
of the defendants.
With respect to the sum of eight hundred and sixty-~even dollars and thirty-four cents, with which the plaintiffs seek to charge
the respondent, Prince, there can be no ground for its allowance.
In the origii.al bill no claim was made for the aborn sum. At September term, I 831, the bill was amended so as to embrace this subject and assert this claim for the money as then being in the hands
of Prince by means of a fraudulent arrangement with Wheaton, but
it is admitted in argument that no notice of the above mentioned
amendment was given to either of the respondents, or to their attorney, until the I 9th of November following; which was between
two and three months after the money had been paid over to Wheatoa, to whom it belonged; Prince having acted in the receipt and
payment over of the money, merely as the agent of Wheaton.
Why should he be compelled to pay it again, on any principle of
justice? Brinkerhoff i,. Brown, 4 Johns. Ch. 671 ; .McDermott v.
Strong, ib. 687; Spader v. Davis, 5 Johns. Ch. 283.
If the deed had been fraudulent as between Prince and his grantors, it would have been a mere nullity, as it respects the creditors
of those grantors; but completely to destroy the 6ffect of the deed
in that or any other manner, would at once defeat the bill ; because
the plaintiffs are not the creditors of those grantors, but of Wheaton. But by showing the secret understanding between Prince
and Wheaton, a resulting trust is established for the benefit of
Wheaton, of which the plaintiffs may rightfully avail themselves.
For the reasons above assigned, the bill, as to all the charges it
contains, excepting that which relates to the two stores, and the
land connected with them, is hereby dismissed. And as to that
part of the bill, it is ordered that said Prince render an account of
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all payments made on account of said TVheaton's debts, smce said
deed was made to him and prior to filing of the Lill, and of his
services and expenses in the management of said property, and of
the value of said property, aud of all rents and profits received up
to the time of rendering such an account; "the same to be rendered
to a master, who is to be appointed to hear and investigate the
same, and state an account, as by him allowed, to this court.

OVERLOCK

vs.

HILLS.

Where a creditor received of his debtor the note of a third person as collateral security, which he promised to use all reasonable means to collect, and to account
for; and afterwards the principal debt was otherwise paid ; it was held that he
was thereby absolvC'd from all furt~er obligation to collect the note, thus deposited with him, and was bound to return it to the owner.

Tms case, which was assumpsit, came up by exceptions taken
to the opinion of Perham J. before whom it was tried in the court
below.
The plaintiff and one Matthews, being joint promissors iu a note
made payable to the defendant on the 20th day of .Jlpril, J829, the
plaintiff delivered to the defendant, as collateral security, a note
which he held against one Robbins, taking the plaintiff's written
promise "to take all reasonable means to collect the same, and to
account for what may be collected," &c. Robbins had been for
seven or eight years, and still was resident at .Jl:liramichi, in the
British Province of New Brunswick. In March, 1830, the plaintiff complaining that no diligence had been used to collect the
amount of Robb·ins, and the note given by the plaintiff and Matthews to the defendant being about to become due, the defendant
agreed that if the plaintiff would obtain a new note for the amount,
signed by Cutler and Harding, he would give up the Robbins note,
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and the note signed by the plaintiff and :Matthews, the plamtiff
agreeing to give up the obligation aforesaid. Such a note was accordingly procured and sent to the defendant by .lvlatthews; who,
however, did not carry the defendant's obligation, and had no orders to ask for Robbins's note ; and the defendant accepted the
note sent, and delivered up that of the plaintiff and Matthews.
This was done in two or three weeks after the agreement in .lVlarch.
In June following, the defendant sent Robbins's note to Mframichi
for collection. And on the I st day of December, I 8:30, the plaintiff tendered to the defendant his obligation, and demanded Rob-

bins's note; which the defendant said he could not deliver, having
sent it out of the country in June preceding, to be presented for
payment. The action was brought upon the obligation or agreement of .fl.pril 29, 1629; and the breach alleged was that the defendant had not accounted for the note, but had refused to deliver
it up 1,hen demanded, after having compelled the plaintiff to pay
the principal debt. The defendant produced Robbins's note at the
trial, and offered it to the plaintiff, but it was not accepted.
The defendant's counsel requested the Judge to instruct the jury
that he had a right to send the note to Jl:Iiramichi at any time while
bis written promise remained in the hands of the plaintiff; that the
plaintiff, to entitle himself to the note at any time prior to its being
sent away, was bound to have tendered to the defendant his said
obligation; and that the defendant had a right to consider the contract as subsisting in force, till it was returned to him. This the
Judge declined to do. But he instructed the jury that if they believed that the defendant agreed and promised to deliver up the
note of Robbins, upon receiving that of Cutler and Harding in
lieu of the plaintiff's, then they ought to find for the plaintiff. But
if they should not find such an agreement, they would inquire
whether a reasonable time to obtain Robbins's note and return it to
the plaintiff, had elapsed from tlie I st day of December, J830, when
it was demanded, till the time of commencing tbe action; and if it
had not, then to find for the defendant. On returning a verdict for
the plaintiff, and being interrogated by the Judge at the defendant's
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request, they said they had found the agreement to deliver up the note,
as stated; and therefore had not inquired as to the reasonableness
of the time.
The defendant took exceptions to ·the refusal of the Judge to
give the desired instructions .

.fl.. Smith, for the plaintiff.
.fl.llen, for the defendant.
PARRIS J. delivered the opini?n of the_ Court, at the ensuing
term in Kennebec.
The defendant m ~-lpril, 1829, when he received the Robb{ns
note, promised to take all reasonable means to collect it, and to account for what might be collected, after paying the costs, on a note
given him hy the plaintiff and Matthews.
The Robbins note was then due, and Robbins, himself, was at
Miramichi, in the Pro;ince of New Brunswick, ,,-here he had resided seven or eight years.
In March, 1830, the defendant, having the Robbins note· in his
possession, made a forth er agreemeiJt, as found by the jury, that he
would deliver up that note on receiving another signed by Harding
and Cutler, which, as appears by the testimony of Cutler reported in the case, was procured by Jl1atthews and sent to the defendant some time in .fl.pril, 1830, and was by him received in pursuance of the latter agreement.
The defendant having accepted Harding and Cutler's ncite in
payment of that which he had against tbe plaintiff and Jl,fatthews,
ought not to be permitted longer to hold the Robbins note; under
the original agreement. That was manifestly received as collate"
ral security, and when the principal debt was di5cbarged, the collateral or pledge ought clearly to be given up, in dependant of any agreement to that effect But the jury have settled the fact, that there
was such an agreement. The agreement was in JJ1arch ;-the conditio :, upon which it was to be returned, was performed and accepted in ./J.pril, and from that time tlie defendan,'s lien upon the Rob~
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bins note ceased, and he held it subject to the demand of the plaintiff.
The argument, that the defendant was liable on his promise to
take all reasonable means to col1ect the Robbins note, and therefore, that he had a right to control it until his receipt was tendered,
is inconsistent with his preceding conduct, as well as his agreement
found by the jury. He received the note in ./Jpril, 1829, and then
made the written agreement under which he attempts to shield himself. After keeping it for nearly a year, without using any means
to collect it, he agrees to return it, upon receiving other satisfactory
security. That is procured, he accepts it, and immediately, according to his own account, begins, for the first time, to "take reasonable means to collect" the Robbins note, by sending it to JJ-Jiramicl1i. His interest in that note had ceased, the debt for which
it was pledged having been paid ; he had agreed to return it;
and if, after this, by sending it away, he put it out of his power to return it, be did what his original agreement did not, at
that time require ; what his subsequent agreement forbid; and
· what the law will not justify.
Judgment affirmed.

CASES
IN THE

SUPREME JUDICIAL COURT
FOil

THE COUNTY OF KENNEBEC, MAY TERM, 1832.

WARE

ex'r. vs. Ons.

The principal debtor in o. promissory note conveyed to his surety a certain quantity of timber, by a writing in these terms;-" In consideration that B. D. has
become my surety to J. W. in the sum of three thousand dollars, I hereby assign to him all the timber cut or to be cut the present season at my mills," &c.
The surety himdelf also borrowed money of the same lender ; and afterwards,
by indorsement, assigned all his intert>st in that instrument to J. 0., whom he
subsequently directed to apply the proceeds of the timber,.firot to the last mentioned debt of hi11 own, and the balance to the debt of three thousand dollars,
due from his own assignor. Hereupon it was held :-That the instrument conveyed to B. D. all the timber described in it ;-yet not absolutely; but in pledge
and trust, to pay the debt for which he had become surety ;-and that he had no
right to change the appropriation, by applying the proceeds to his own debt.

Tm!! action, which was assumpsit for money had and received,
was defended on various grounds; but was decided upon one only;
all the facts relating to which will be fc;mnd in the opinion of the
Court, delivered by

C. J. Various objections have been urged against the
plaintiff'!!•tight to recover in this action. It seems that John Ware,
MELLEN
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' the testator, loaned t1vo sums of money; one sum was three tbousand dollars loaned to TJ!hite and V?arren ; for which they made
-their note to tbe testator, and JI.Jann and Davenport signed the
same also as tbeir sureties. 'the. otber sum was one thousand dollars, loaned by said testator to Davenport, for which he made his
note, arid White and Warren also signed the same as his sureties,
The assignment mentioned in the report, is in these words;-" In
consideration that Benjamin Davenport has become my surety to
John Ware in the sum of three thousand dollars, I hereby assign to
him all the timber cut or to be cut the present season, at my Warramontogus mills, and also all the boards, laths and clapboards, so
far as they belong to me, to be delivered on the east bank of Kennebec river. Dec. l 9, 1826. Eben. White." On the back of
the original assignment is the following writing ;-" Hallowell, .Jl.pril
3d, 1827. I Benjamin Davenport, by these presents assign. and
transfer the within contract and agreement to John Otis. BenJamin Davenport." On the first of September, 1827, Davenport
delivered to Otis a direction in writing, of the tenor following:" You will apply the proceeds of the lumber and other property
transferred to me by Ebenezer FVhite and E. 1. Tf.Tarren, or either
of them, as follows; first, to pay the amount of execution, John
Ware v. Ebenezer Tf.Thite, E. I. Warren and myself, recovered at
the Court of Common Plr~as, Somerset county, with interest there,,
on ; and the balance, if any, to be applied to the payment of a
note given to said Ware by myself and others for three thousand
dollars. Sept. I, 1827. Benja. Davenport." · The principal
question between the parties s,eems to be, whether the money, alleged to have come to the hands of the defendant, ought to be applied towards payment of the three thousand dollar note, or that
given for one thousand dollars. The plaintiff contends that it ought
to be applied to.wards payment of the one thousand dollars. The
defendant contends that it should be applied towards payment of
the three thousand dollar note. The proceeds of the lumber co]-,
lected were not sufficient to pay either note. From the language
of White's assignment to Davenport and the consideration mentionid, we cannot discover that evidence of an absolute sale of the
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lumber which the plaintiff relies upon. No quantity of lumber is
specified ; nor any price. All is uncertain ; and yet all is intelligible and consistent with the usual course of business, if we consider the assignment as made to Davenport, to secure him against his
suretyship, by enabling him, by the proceeds of the lumber, to pay
the debt, and thus relieve principals and sureties from their obligation to Ware. On this construction of the assignment Davenport
had no right to pay his own debt out of the property ; but the second assignment to Otis would and did enable him to carry into execution the designs of all concerned, by an appropriation of the
proceeds of the lumber towards payment of the three thousand
dollar note. Viewing these instruments, and the circumstances attending their execution, our opinion is that the plaintiff has no right
to claim the sum demanded as payment on account of the one
thousand dollar note, and on this ground the action is not maintainable. And, if the construction contended for by the counsel for
the plaintiff, should be adopted, we apprehend the result might be
the same ; for if we are to construe the assignment as an absolute
sale of the lumber to Davenport, for the same reason we must
consider the assignment from Davenport to Otis, as a transfer of
all his interest to him; there is no condition expressed in either instrument of conveyance. On this principle the proceeds of the
lumber were rightfully in the hands of Otis, if he has actually received them; and, of course, are not demandable in this action by
Ware. Several other objections have been urged against the maintenance of the action which it might be difficult to answer ; but
we place our decision on the ground first above stated ; that being
the grour,d on which the merits of the cause has been principally
discussed by the counsel.
We are all of opinion that the verdict must be set aside and a
nonsuit entered.

D. Williams, for the plaintiff.
Otis, pro se.
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BuLI.EN, plaintiff in error, vs.

BAKER,

original plaintiff.

h1 a suit for a fine for neglect of military duty, if it be alleged that the defendant

belonged to the company, and was liabl,1 to train therein; or, was duly enrolled
therein ; this is a sufficient allegation of enlistment.
The proper evidence of enlistment in a company raised at large, is the signature
of the party enlisting himself.
B11t where the defendant, in a trial before a Justice of the peace for neglect of military duty in such company, admitted that he had always done duty in that com•
pany and no other, and that he was duly enrolled and legally warned; this admission was held equivalent to direct proof of enlistment.
!\n allegation that the company was drawn out for improvement in military arts
and exe'.cises, must be understood as intending only an ordinary company training, and not a company inspection and drill.
The Judgment of a Justice of the peace, upon the evidence before him, is not to be
reversed unless clearly against the weight of the evidence.

Tms was a writ of error, brought to reverse the judgment of a
Justice of the peace in a suit brought by the defendant in error as
clerk of a volunteer militia company, against the plaintiff in error,
for neglect to appear and do military duty therein at three several
company trainings. The first count in the writ stated the first training to have been on Tuesday, Sept. I 5, 1829, for non-appearance,
at which a fine of four dollars was demanded ; and the second training in November following, for neglecting which three dollars was
demanded; and the like sum for another subsequent neglect, stated
in the second count. The errors assigned, as well as the principal
parts of the record, are sufficiently stated by the Judge, in the opinion of the Court.

Pope, for the plaintiff in error, argued that there was no legal
proof of the enlistment ; which being a contract, to continue in force
seven years, should be in writing, or it was void by the statute of
frauds. lloward v. Harrington, 4 Pick. 125.

H. Belcher, for the defendant in error, cited Commonwealth v.
Smith, 11 Mass. 466.
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It is contended that the judgment, in this case, should be reversed, because there is no averment, in the original declaration, that
Bullen was legally enlisted into the light infantry company, of which
the defendant in error is clerk.
/
The allegation, in the first count, is, that the original defendant
" belonged to said company and was liable to train in it." Although there is no direct averment that he ever enlisted into the
company, yet, as he could not belong to or be liable to train in it
unless he had so enlisted, we think the judgment on the first count
ought not to be reversed for this cause, the fact of enlistment beinfsubstantially, although not directly averred.
In the second count, the averment is that he "belonged to said
company and was duly enrolled therein." He could not be duly
enrolled in a company raised at large, as light infantry companies
are, unless upon voluntary enlistment; and the averment that he
was thus enrolled may be considered, especially after judgment, as
substantially an averment that he was legally enlisted. The declar.:.
ation is not so defective as to require a reversal of the judgment for
that cause.
But it is assigned as error that there was no proof of enlistment.
No man is bound to join any light or volunteer company, or company raised at large, unless by voluntary enlistment; and the proper
evidence of such enlistment is the signature of the person enlisting.
In this case, the Justice, who sends up the record, has certified that
Bullen admitted that he had always done military duty in the light
infantry company and no other ; that he had been legally warned,
and that he was duly enrolled. This admission is equivalent to direct proof of enlistment.
It is urged that Bullen was not an able bodied man; and, therefore, not liable to be enrolled in any company. From the evidence
reported by the Justice it does appear, that, two years previous to
the alleged neglect, Bullen was in a very precarious situation as to
bodily health; and such were the indications, at that time, as to
render it probable that he would never again be sound in body. But
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the evidence as clearly shows, that, at the time of the alleged neglect, and for a long time previous, he was rnund and able bodied,
and could endure fatigue and exertion to as great a degree as any
person in the district to which he belonged. This fact is proved by
the surgeon of the regiment, who had been present and witnessed
Bullen's bodily agility and power, and for that reason refused to
certify his inability to perform military duty on account of bodily infirmity. We think the weight of evidence is in favor of the Justice's decision; and, unless clearly against it, his judgment ought not
to be reversed.
Another error assigned is that the fines imposed are not authorized by law. In the first count it is alleged that the commander of
the company on two separate days drew up and mustered his said
company to improve them in military arts and exercises, at the usual place of parade, and that the said Bullen, by neglecting to attend each of those musters, forfeited seven dollars.
By the first section of the Act of Feb. 28, 1825, the fine for
neglecting to attend any company training is three dollars, and for
neglecting to attend any company inspection and drill the fine is four
dollars. What is intended by company inspection and drill is ex~
plained in tbe second section, where it is provided that every commanding officer of a c:ompany shall parade his company on tLe
Tuesday following the second Monday of September annually, for
inspection and drill, and on one other day for company discipline.
The object of the inspection being to examine and take an account
of the equipments of the members of the company, to note all deficiencies of equipment, and correct the company roll; a higher fine
is imposed for absence from a company inspection and drill than
from a company training. The fine for the former neglect is four
dollars, for the latter three. As neither of the trainings mentioned
in the first count is alleged to have been for inspection and drill, no
higher fine than three dollars could be legally impcsed for neglecting to attend either of them. It is not improbable that tbe first training was actually for inspection and drill; and if it had been so alleged, the judgment would be correct. But this cannot be presum-

.
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eu, especially against the "direct allegation in the writ. We must
consider both, as they are alleged to be company trainings ; and,
inasmuch, as the judgment is for a greater sum than the Justice was
authorized to impose, it must be reversed for the e"xc'ess over three
t:lollars for each neglect.

FULLERTON

vs.

HARRIS.

'l'he action of debt lies in this State for the escape of a debtor in execution; and
the plaintiff will be entitled to recover the whole amount of hfs debt and costs.
Where a blank bond for the liberty of the prison was signed by the debtor and his
su.reties, and the approval of two .Justices of the quorum was certified thereon;
and all the blanks were afterwards filled up by a third person, by verbal authority from the obligors ; it was held that this was ·a good bond against them ; and
that the appro~al, however irregular, was sufficient to justify the gaoler in enlarging the prisoner·.
In an action against the.gaoler for the escape of an execution-debtor, after taking
such a bond, it was held that the testimony of tlie approving magistrates w,ts not
admissable to show that the sureties were not sufficient, or that the bond was
not regular:.' approved.
Whether ·d~b-t for the escape ofan execution debtor lies agaist one exerci;ing the
office of gaoler de facto, but not de jure,-qurere.

Tms was an action of debt, against the keeper of th_e gaol in

Cumberland, for the escape of Stephen L,ee, jun. an execµtion debtor. The defenuant pleaded first, the general issue; which was joineu : Secondly, that LPe was enlarged by giving bond as the la,w
directs for the liberty of the yard; which plea was traversed, and
issu,e joined on the traverse.
The bond, alluded to in the second plea, was dated .llpril 25,
i829, signed by the debtor, with two sureties, and approved on the
same day by Peter 0 . .11.lden and Jonathan Page, Esquires, two
50
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Justices of the peact', quorum unus. It was annexed to the deposition of a witness, who testified that in June, I 829, he then acting
in behalf of the plaintiff's attorney, the bond was produced and delivered to him by the defendant, then acting gaoler; who admitted
that when he first saw the bond it was a blank as to the names of the
parties, the penal sum, the description of the execution, and the
written parts over the signatures, seals, and attestation of the witnesses; and that it was filled up by himself, or by some other person by his direction, under verbal authority communicated by the
bearer of the bond.
The defendant offered in evidence the certificate of the Secretary
of State, that Joseph E. Foxcroft, Esq. was appointed Sheriff of
Cumberland, Feb. 15, 1825; that Noah Hinkley, Esq. was appointed March 30, 1830; and that there was no intervening appointment. This was opposed, as incompetent evidence, but was
admitted by TVeston J. before whom the cause was tried.
The plaintiff then read the deposition of Justice .fllden, who testified that he supposed the amount of the execution to be only fifty
or sixty dollars ; that if it had been six hundred and fifty dollars,
he should not have approved the bond ; but that had the bond been
in its present state, (the debt and costs being about half that sum,)
he should have approved one of the sureties, who was able to pay
seventy five per cent. on five hundred dollars and upwards; that
the other surety was worth but little, and the debtor nothing. He
also read the deposition of Justice Page, who thought he was told
that the amount of the bond was not to be so much. These u€positions were objected to by the defendant, but the objection was
overruled.
The counsel for the defendant insisted, first, that the enlargement of the prisoner was justified from the evidence ; secondly,
that case, and not debt, was the proper remedy; and thirdly, that
the plaintiff had assented to the transactions, by accepting the bond.
It was admitted that Lee took the poor debtor's oath January 4,
1830.
The jury, by consent of parties, were instructed to return a verdict for the plaintiff; and particularly to inquire whether the blanks
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in the bond wern filled by the consent and authority of the principal and sureties ; and they found that they were; also, whether the
sureties were sufficient ; and they found that they were not. And
the verdict was taken subject to the opinion of the Court; it being
agreed that if they should be of opinion, from tlw evidence, that the
action was not sustained by competent proof~ or that the defence
was so sustained, the verdict should be set aside and a general verdict entered for the defendaat .

.!lllen and Greenleaf argued for the defendant, in support of the .
points made at the trial, citing, to the admissibility of the certificate,
l Stark. Ev. 172, l 73; Kinnersley v. Orpe, Doug. 57 ; to the
legality of the execution of the b:md, Smith v. Crooker, 5 Mass.
538; Hale v. Rust, l Grer:il. 334; Hunt v. //.dams, 6 Mass.
,519 ;-to the point that the ;aoler, not being in office at the time of
the escape, was guilty of a oreach of personal trnst, merely, and not
of official duty, .Matcwell v. Pike, 2 Green[. 8 ;-and that the irregularity complained of was waived by the plaintiff's acceptance of
the bond, Bartlett

i-.

Willis ~ al. 3 Mass. 86.

Sprague and Robinson, for the plaintiff, contended that the enlargement was illegal. The bond was never approved by the magistrates. They approved a bond for fifty or sixty dollars; but this
was fraudulently filled with upwards of six hundred. As to the
character of the defendant, the Court mm,t presume every thing
against him. He has assumed to act in the character of gaoler,
receiving the perquisites of tha office; and is now precluded from
denying his official character. Riddle v. Prop'rs. of locks, o/C, 7
.Mass. 169. To do this, he must be permilted to allege that he
was guilty of false impriso1'\\nent, of obtnining money by false pretences, and of usurping an office, which last is rendered cl'itninal by
statute.
The po~itio!l that the bond was accepted, is not supported by the
evidence. Nor had the agent any authority to that extent. But if
he had, yet being subsequent, it would not purge a priol' escape
Nor was it a valid instrument, having been materially altere i',
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Smith v. Crocker, 5 wlllass. 538; Hunt v . .!ldams, 6 Mass. 519;.
Hatch v. Hatch. 9 .Mrm. 307; Creole v. Long, 4 Cran;;h, 60.
MELLEN

C. J. delivered the opinion of the Court.

This case presents several questions for consideration, viz :
1st. Is an action of debt a prop~r action to be brought against a;
sheriff or his deputy, or prison, keeper for a voluntary esc:ape of a,
prisoner committed on execution for debt?,
.
2d. If it is, can the plaintiff recover the full amount of the exec;ution, or only such damages as a jury may estimate under all the
circumstances of the case ?
3d. Was the bond, in virtue of which Lee, the debtor, was liberated from prison~ duly executed by the obligors, so as to be their
deed?
4th. If so, was it approved by two Justices of the peace, in such
a manner as to become a proper grounp on which Harris, the de-'
fondant, could lawfully proceed to. act in tii~. liberation of Lee from
confinement ?
5th. Was Harris the lawful under-keeper of the prison when Lee
was committed and till he was liberated, so as to h~ve a right to detain him ; or, in other words, was Harris answerable to any one for
permitting Lee to go at large, if the bond was not so executed and
approved, as to constitute a legal defence?
6th. \Vas the evidence, which was objected to by the counsel for
the defendant, properly admitted ?
As to the ·first arid second questions above stated, we apprehend
there i~ n~ room for legal doubt. The statute of Westm. 2, expressly gives an action of debt ; and it se_ems to be familiar law that
a creditor may elect to bring del;t or cas'e as be shall think proper.
And it seems also'to be well settled, that when he brings debt, he is
entitled to recover the full amount of. his debt and costs; that is, the
amount due on the execution. In support of the principles thus
stated, we will merely cite the following ~ases. Bonafous v. 1¥alker, 2 T. R. 126 ; Planck v . .ll.ndrews, 5 T. R. 37 ; Burrell v.
Lithgow, 2 .Mas~. 526; Colby v. Sampson, 5 Mass. 310; Porter v.
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Sayward, 7 Mass. 377; Burroughs i·. Lowder, 8 Mass. 373;
Rawson v. Dole, 2 Johns. 454 ; Speake v. United States, 9 Cranch,
28; Wooly o/ al. v. Constant, 4 Johns. 55. There seems to be,
at the present day, little or no reason for the above mentioned distinction between au, action of the case and an action of debt for an
escape
whether voluntary or negligent, as to the amount
. . on. execution,
'
to b_e r_ecO\'ered ; but the court can on]y declare what the, law is.
It is the province of the legi_slature to abolish the foregoing distinction, should that measure be deemed expedient. It woul_d seem
adaped to promote the ends of justice, if a creditor, in all cases of
escape of a debtor, committed on execution, should be required to
seek his remedy by a special action on the case, and i.n no other
mode whatever.
·with respect also to the third question, we perceive no room for
doubt or hesitation, inasmuch as the jury have distinctly found, that
though at the time the bond was signed by Lee and his sureties, the
sever.al blanks, mentioned in the report, existed and remained until
it was presented to Harris, as a preliminary to the liberation of Lee,
yet that they were all filled up by the consent and authority of the
principal and sureties; which, was prior to the delivery of the bond
t<? Hdrris. Markham v. Goraston, Moor, 547; Zouch v. Clay, 1
Ventr. 185; Paget v. Paget, 2 Ch. R. 187; Srn,ith v. Crocker, 5
Mass. 538; Hunt v . .11.dam_s, 6 Mass. 5;19; Hale v. Rust, 1 Gr_eenl.
3_34. According to these cases, a bond executed and completed in
the manner mentioned in the report of the Judge, is as binding an
instrument as if it had been executed in the usual manner, and made
perfect in all respects before sig;1ature.
' The next inquiry is whether the bond was duly approv:ed by two
Justices of the peace, quoru7n. un~s, ~s prescribed in the fourth secti~;n of the act o_f 1822, chap. 209, or by the creditor? If it was,
the above ,.;ection says "the gaol keeper shall release him (the debtor) from close confinement, without requiring any other condition
in such liond_." No responsibility is thrown upon the gaol keeper,
as to tbe sufficiency of the sureties. The Justices or the creditor
must judge of that. The gaol keeper is to be governed by their
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certificate, and he is not bound to inquire into their motives in making the certificate, or into the facts on which their certificate was
predicated. It is true that, in the present case, the certificate of
approbation was indorsed after the bond was signed, but before the
above mentioned blanks in the bond were filled, when no penal sum
was inserted, nor the amount of the judgment ; but it does not appear that the defendant knew of ·any misapprehensions of the Justices in regard to its amount, even if their errors or carelessness
could affect him. He must be considered as acting under the natural conclusion that they acted understandingly in the discharge of
the duty by law assigned them, and in making the certificate of their
judgment in the premises ; for the names of the sureties, at least,
were signed before the certificate of approbation was indorsed. The
obligors must be considered as understanding that all blanks were to
be filled before delivery to the gaol keeper; and the same presumption applies as to the understanding with which the Justices made
their certificate. No doubt the above course of proceeding in relation to the execution and approval was a very careless and improper one; subjecting all concerned to inconveniences and perhaps
dangerous con.,equences; but, we repeat, the gaol keeper is not answerable for tbis looseness of proceeding on the part of the approving Justices, in signing their approbation, without ascertaining the
sum due on the execution. Viewing all the facts in regard to the
approval of the sureties by the Justices, we are of opinion that the.
gaol keeper was fully justified in releasing Lee from his confinement
upon the stren1;th of it. Why would he not have been liable in
damages to Lee for false imprisonment, had he not restored Lee to
his liberty ? In the examination of this fourth question, we have,
by anticipation, decided the merits of the sixth objection; that is,
that the explanatory depositions of .Jl.lden and Page were not by
law admissible. Having made their certificate and permitted the
debtor to carry it to the defendant, where the blanks in the bond
were filled in the manner before mentioned, they had given to him
that protection which was intended by that provision of our statute
which requires the approbation of two Justices of the peace as to
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the sufficiency of sureties. The defendant, confiding in the legal
· protection thus given, released the prisoner. For these reasons the
Justices could not be allowed to contradict or ex.plain away their
own certificate, disprove the facts certified, and thus expose an innocent officer to a severe penalty, because he reposed confidence
in their official sanction. Applying legal principles to the facts
which we have thus been examining, the result is, that the action is
not maintainable. It is therefore unnecessary for us to express any
opinion as to the fifth question, or the incidental one connected with
it; and as it is unnecessary, it may be advisable for us to be silent
in respect to it, as questions between other parties may call for a
decision of it.

Verdict set aside, and a general verdict entered for the defen.::.
dant.
Note. The remedy by action of debt for an escape is now abolished, by a stat'
ute passed Jan. 21, 1834.
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in all written simple contracts, evidence of the consideration may be received, iri
an action bet"ieen the original parties.
Therefore, where the defendant, being agent of the plaintiff for the sale of his lumber, had sold some and taken the purchaser's note for the amount, payable to the
plaintiff; and afterwards the plaintiff, being apprehensive of suits by his own
creditors, made a sale of this note and of the rest of his lumber to the defendant,
taking his note for the estimated amount, but under a verbal agreement that the
defendant should be holden to pay only so much as he might actu'a!!y realize
from the propnty, in the same manner as if no note had been given; it was
held that these circumstances might be shown in defence against an ac~ion upon
the note, to avail so far as they might prove a partial failure of connideratlon ;
but that they did not absolve the defendant from the obligation to use diligenc·c
in collecting the note sold to him .
.✓.lssumpsit on a pron1issory note dated July 1; 1828, given by
the defendant to the plaintiff, for six hundred and fifty-three dollars and forty-three cents, payable in nine months. At the trial,
which was before T¥eston J. upon the general issue, the defence
set up was, that under the circumsta11ces in which the note was
given, connected with subsequent facts, the defendant ought not to
be holden beyond the amount paid and indorsed on the note. The
admissibility of proof of these circumstances and facts was opposed
by the plaintiff; but the objection was overruled; and the facts
proved were as follows.
The defendant was a wharfinger in Gardiner, to whom the plaintiff, living in Palmyra, had been in the practice of sending his ]um.;
her, o-f various kinds, for sale; which the defendant sometimes sold
for cash, and sometimes on credit. Whenever he made sales, he credited the plaintiff with the amount; it being however understood
that he was not to be debtor therefor to the plaintiff, till he should
actually receive the money. On the 10th of June, 1828, he sold
to one Houdlette four hundred and seventy-eight dollars and fiftysix cents worth of the plaintiff's lumber, taking his negotiable note
for that sum, payable to the plaintiff in ninety days; the purchaser
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being then in good credit, and the time comporting with the urnge
in such cases. For the proceeds of this sale, among others, the
plaintiff was credited in the defendant's books. On the day of the
date of the note now in suit, the plaintifl~ wishing to make arrangeinents to preserve his property from being sacrificed by his creditors, made a nominal sale to the defendant, of ali his lumber then
on the defendant's wharf; for the amount of which, and of the
sum credited as above to the plaintiff in the defendant's books, including the amount sold to Houdlette, the note in controversy was
given; it being then agreed by the parties that the defendant should
sell the lumber, an<l collect what was due for what had already
been sold, -and account to the plaintiff for the same, iri the same
manner as if no note had been given ; and that his liability to the
plaintiff sh0uld not be changed or affected by his giving the note.
The plaintiff then indorsed the note of Iloudlette, and delivered it
to tl1e defendant. It did not appear that the defendant took any
measures for the collection of this note, though Houdlette continued in extensive business, till sometime in November, after its maturity; when bis solvency beginning to be suspected, the defendant
actively adopted prudent measures to secure the debt, which, however, proved of no avail.
The counsel for the defendant requested the Judge to instruct
the jury, first, that the plaintiff living only forty or fifty miles from
Gardiner, and being frequently at this place, the defendant was not
bound to commence a suit against Houdlette, without an express
request; secondly, that the plaintiff, knowing the person to whom
the credit was given, was bound to give such direction to the defendant as he wished him to follow: And thirdly, that the defendant, without such direction, would not be guilty of negligence by
omitting to put the note in suit; especially at his own expense.
These instructions the judge declined to give ; but he did instruct
the jury that if, from the evidence; they were satisfied that the defernlant might have procured payment of that note, or have secured
it, by due diligence between its maturity and the time when he began to take measures to that end ; he had no claim on the plain51
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tiff to be allowed its amount, which was finally lost. And the jury
returned a verdict for the plaintiff; which was taken subject to the
opinion of the court upon the question3 whether the desired instructions were properly refused ; and whether proper directions
were given to the jury.
A motion for a new trial was subsequently filed by the defend ant,
on the ground of newly discovered evidence.
Evans, for the plaintiff, argued that the defence was untenable,
as it depended on parol testimony to control a written contract, and
to show that an absolute promise to pay on a certain day, was in
fact merely a conti-ngent undertaking to pay on the happening of an
uncertain event. To which he cited Stackpole v . .f.lrnold, 11 Mass.
27; Hunt v . .f.ldams, 7 Mass. 518; 6 .Jt,Jass. 519; Hanson v. Stetson, 5 Pick. 508; Rose v. Learned, 14 .Mass. 154; Woodbridge
v. Spooner, 3 B. <y .fl. 233; Free v. Hawkins, l .Jt,Joore, 535 ;
Hoare v. Graham, 3 Campb. 57 ; Richards v. Kilham, 10 Mass.
244 ; Preston 1ry, Merceau, 2 W. Bl. 1249; Fitzhugh v. Runyon,
8 Johns. 375; Thompson t'. Ketchum, ib. 189; Howi;s v. Barker,
3 Johns. 498; Deland v . ./J.mesbury Man. Co. 7 Pick. 244. And
that the consideration was sufficient ; .f.lmherst .f.lcademy v. Cowls,
6 Pick. 432; .Howard v. Witham, 2 Green!. 393; Train v. Gold,
5 Pick. 384 •
.11.llen, for the defendant.
WESTON

J. delivered the opinion of the Court.

The defendant having received the Houdlette note, in the course
of his business, as the factor and agent of the plaintiff, and holding
it afterwards in the same capacity, was bound to use due diligence
in its collection. Fidelity in his trust, is imposed by the relation
in which he stood. In all transactions of trade and commerce, the
law requires promptness and vigilance on the part of agents, and of
all persons, who happen to be entrusted with the business of others.
This is a principle too well settled, to require the citation of authorities for its support. And if they were necessary, those cited by
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the counsel for the plaintiff, are full to this effect. H from the
want of diligence by the factor, a loss arises to the principal, the
factor is bound to make it good. If the jury were satisfied, that
the Houdlette note was lost by a want of diligence on the part of
the defendant, they were instructed that the defendant had no claim
to be allowed the amount of that note against the plaintiff.
It was not incumbent on the plaintiff to give special directions,
as to the course to be pursued by the defendant. That would depend upon what the exigency of the case required ; which the defendant, residing more in the neighborhood of Houdlette than the
plaintiff, had the best means of knowing. But if that had not been
the case, the business was deputed to him, and the plaintiff had a
r.ight to expect, that it would be faithfully performed. The plaintiff was under no obligation to pledge himself expressly, to reimburse any expense, the defendant might necessarily incur in bis
business. This obligation the law imposed upon him, without a
direct promise. We are therefore satisfied, that the .instructions re<)_Uested ,vere properly withheld1 and that those giv-en to the jmy,
were warranted by law.
These are the only points reserved by the report; but as there
is to be a new trial, on account of newly discovered evidence, we
have looked into the question, raised at the former trial, and insisted upon in argument by the counsel for the plaintiff, as to the admissibility of the evidence, upon which the defence turned.
It is an undoubted rule of the common law, that parol testimony
shall not be received, to vary or contradict a ,vritten contract. In
support of this principle, many cases have been cited. That the
defendant did make the contract declared on, is not to be controverted. It is a note of hand, which like a specialty imports a consideration ; and indeed acknowledges one. Shall this written acknowledgment be contradicted by parol evidence? The rule upon
which the defendant relies, strictly understooJ, would exclude it.
A.nd yet that such evidence is admirnible for this purpose, is as well
settled as the rule. Between the decisions, which illustrate and
enforce the rule, and those which recognize the exception, there
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may be an apparent discrepancy. But that will generally be found
to arise, from the different aspects, in which they have·been viewed.
The case of Barker v. Prentiss, 6 .4Iass. 430, and the opinion
of Chief Justice Parsons there given, has maintamed its ground in
practice ; although the language used in subsequent opinions, cited
for the plaintiff; appear sometimes to lose sight of the distinctions
there made. The position laid down in that case is, that in all
written simple contracts, evidence of the consideration may be rnceived, between the original parties. And this is the uniform prac-.
tice of our cout·ts. If upon this inquiry it results, that there was
no co~sideration ; or that it has fat!ed totally or partially ; or that
the contract was signed under mistake o·r mi1oapprebension, the
rights of the parties are determined, as the justice of the case requires, upon a view of all the facts. The plaintiff fails to recover;
or he recovers a part only, of what the note or other contract expresses; according to equity and good conscience. Of this character was the evidence received, in the case before us. lt went to
the consideration. The lumber which formed part of the considerati.on of the note, was assumed to be worth a certain sum; but its
final value was to depend on the sales. If OVf'rvalued, there would
be a failure of consideration, by the amount of the excess. lf undervalued, the defendant \Vas to pay the difference. As the estimate fell short of the value as ascertained, this part of the evidence
operated in favor of the plaintiff.
With regard to that part of the note in suit, which arose from the
Houdlette debt, if that was not at the defendant's risk, if lost without negligence imputable to him, there would be a failure of consideration to that amount. Now the evidence proves that the defendant did not become the guarantor of the Houdlette note, and
that it was not ta.ken at his risk. It has been lost. That loss must
fall upon the plaintiff; unless negligence in relation to it, is chargab¾e upon the defendant.
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The voidable contract of an infant may be ratified, after he comes of age, by hie;
positive acts in favor of the contract; or by his tacit assent under circumstances
not to excuse his silence.
Therefore where an infant purchased a yoke of oxen, for which he gave his negotiable promissory note; and after coming of age he converted them to his own
use and received their avails; it was held that this was a ratification of the
promise ; and that the indorsee of the note was entitled to recover.

Assumpsit by the indorsee against the maker of a promissory
note. The defence was infancy; and the case was submitted to
the determination of the Court upon the following facts. The note
was given for the price of a yoke of oxen, sold by the payee to tha
maker; who at that time was an infant; but after his arrival at full
age, which was after the maturity of the note, he "converted the
oxen to his own use, and received the avails of the same."

D. Williams, for the plaintiff, cited 3 .Maule 4-' Selw. 481 ; 1
Pick. 124;

1

Vern. 132.

Boutelle, for the defendant, cited 16 .Mass. 460; 1 Pick. 203,
223.
PARRIS

J. delivered the opinion of the Court.

It seems to be _a well settled principle that such contracts of an
infant as the court can pronounce to be to his prejudice are void ;
such as are of an uncertain nature, as to benefit or prejudice, are
voidable, and may be confirmed or avoideq at his election, and such
as are for his benefit, as for necessaries, instruction and the like, are
valid.
The law so far protects him, in the second class of contracts, as
to afford him an opportunity, when arrived at full age, to consider
his bargain, its probable tendency and effect, to review the circumstances under which it was made, and, having weighed its advanta-
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ges and disadvantages, to ratify or avoid it. If it be ratified, the
original contract becomes binding and may be enforced. The ratification gives liife and validity to the old promise, and if the contract
be enforced at law, it will be by an action on the original agreement,
and not on the ratification. But a ratification must, on the one
hand, be something more than a mere acknowledgment of the debt,
while, on the other, it need not be a direct promise to pay or perform. A direct promise is, indeed, evidence of a ratification, but
not the only evidence. The contract of an infant may be rendered
as valid, when he arrives at full age, by his mere acts as by the
most direct and unequivocal promise. His confirmation of the act
or deed of his infancy may be justly inferred against him, after he
has been of age for a reasonable time, either from his positive acts
in favor of the contract, or from his tacit assent, under circumstances not to excuse his silence. It was even said by Chief Justice
Dallas, in Holmes v. Blogg, 8 Taunt. 35, that in every instance
of a contract voidable only, by an infant on coming of age, the infant is bound to give notice of disaffirmance of such contract in
reasonable time. Although this doctrine may not have been fully
recognised to its utmost extent, yet such circumstances as shew that
the infant either received a benefit from the contract after he arrived at full age, or did something from which assent might be presumed, have frequently been adjudged sufficient evidence of a ratification. Such as the silence of the infant after his arrival at full
age, coupled with his retaining possession of the consideration, or
availing himself in any manner of his conveyance. Hubbard v.
Cummings, I Oreenl. 11 ; Dana v. Coombs, 6 Green!. 89. So
if an infant lease land, and after he come of age receive rent; this
is equivalent to an express promise that the lease shall stand, and
the infant is bound by it. /bltjield v • .11.shfield, Sir W. Jones, 157;
Litt. sect. 258. So if an infant take a lease for years rendering
rent, which is in arrear for several years when he comes of age, and
he thereafter continues in possession. This makes the lease good
2.nd him chargeable with all the arrears which accrued during his.
minority; for though, at full age, he might liave disaffirmed th1:1
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lease and thereby have avoided payment of the arrears, yet his continuance in possession, after his full age, ratifies and affirms the contract ab initio. Com. Dig. Enfant c. (j: Evelyn v. Chichester, 3
Burr. 1717. So receiving interest on a contract. Franklin v.
Thornebury, 1 Vern. 132. The occupancy of lands taken in ex""
change for other land. Cecil v. Salisbury, 2 Vern. 225. And
any other act indicating an intention to affirm. Kline v. Beebe, 6

Conn. 494.
The law wisely protects youth from the impositions of those who
might be disposed to take advantage of their inexperience, and compels them to the performance of no engagements or the payment of
no debts contracted within age, except such as are for necessaries
suite<l to their condition in life. But while it affords this protection
as a shield, it will not sanction its use as an offeusive weapon of in.;
justice, by which the unsuspecting and honest community are to be
defrauded of their property. The privilege is afforded for no such
purpose. The law requires of the infant the strict performance of
his engagement, if subsequent to his arrival at age, it has been rati..:
fied an<l confirmed, either by a new promise, or by any act by which
an acquiescence is implied. But if there have been no r,uch ratification, and he repudiate the contract, common honesty will not, and
legal principles ought not to permit him to retain the consideration,
which was the foundation of the promise he thus avoids. He should
place himself and the person with whom he contracted in the same
situation as if no contract had been made. Surely he ought not to
be permitted to keep all and pay nothing.
But iP- this case we are not called upon to decide whether the
law would afford any remedy for one who had sold his chattels to
an infant, by whom they had been converted into cash during in.;;
fancy, there having been no subsequent confirmation of the contract.
If the principles which have been recognized by this court in Hubbard v. Cummings and Daria v. Coombs stand unshaken, as we
think they do, and can be applied to contracts for personal as well
as real property, as we think they may, the contract, which is the
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foundation of this action, was fully ratified by the acts of the dedefendant after he arrived at full age.
According to the agreement of the parties, the defendant must
be defaulted.

CHANDLER

vs.

FURBISH.

A judgment debtor is not discharged by the seizure of land in execution, as he
would be by the seizure ot his goods; because the title to the land is not chang•
ed but by a return of the officer, showing a compliance with the requisites of law
and made matter of record, as the statutes require.
Therefore where, on an execution against a principal debtor and his two sureties,
a right in equity of redemption belonging to one surety was seized, and sold to
the other, by the sheriff; but no deed was given, nor any return made of the
sale; and afterwards, the purchaser, abandoning the purchase, paid the execution, and sued his co-surety for contribution ;-it was held that such sale, being
no discharge of the debtor, nor affecting the title to the land, constituted no bar
to the action.

Tms was assumps,it for money paid; and came up by exceptions taken by the defendant to the opinion of Whitman C. J. in
the court below.
The plaintiff and defendant, with others, were sureties to the
sheriff of this county, on a bond given by his deputy ; on which
judgment was afterwards recovered for the deputy's default. Execution was issued .!lug. 27, 1829, and partially satisfied by levy on
the goods of the principal debtor. On the 18th of September the
officer seized two equities of redemption, one belonging to the deputy, and the other to the defendant, which were duly advertised for
sale. On the following day the plaintiff placed in the h:rnds of the
officer two promissory notes, as collateral security for the balance
due, taking his recept therefor, under an express agreement that
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the execution was not thereby discharged, but might be collected
under the direction of the plaintiff. On the 23d of October, the
two rights in equity were put up for sale by the officer, and struck
off to the plaintiff, he being the highest bidder, for a sum exceeding
the balance of the execution. But no deed was given, nor was any
return of the sale or Eeizure made by the officer ; and afterwards,
the notes deposited in his hands being collected by him, the execution was satisfied out of that fund. Whereupon the plaintiff brought
this action against bis co-surety, for contribution.
It was contended by the defendant that the execution was satisfied by the seizure and sale of the rights in equity ; and that therefore
the subsequent payment, by the plaintiff, was voluntary and officious. But the Judge ruled otherwise; to which the defendant
filed exceptions.

Otis, for the defendant, argued that the plaintiff might still:compel the officer to perfect the sale, by executing a deed and making
a return of his doings ; and that it was his duty to have resorted to
all legal means for this purpose, before paying the judgment in any
other mode. Neglecting so to do, he had precluded the defendant
from all benefit of the sale of the equity belonging to the principal
debtor; which was an act of bad faith, and ought to bar him of this
action. 8 Mass. 226; Ladd v. Blunt, 4 .,IW_ass. 402; 1 Lev.
282; 6 Mod. 209 ; Dyer, 363; Cro. Jae. 246 ; l Salk. 322 ;
Cro. El. 227; 2 Ld. Raym. 1072.

D. Williams, on the other side, was stopped by the Court, who~e
opinion was afterwards delivered by
WESTO~ J. A judgment and execution, for which the defendant
was jointly liable with the plaintiff, has been paid and discharged at
the expense, and with the funds of the plaintiff. He thus makes
out a case for contribution ; unless the defendant can show some
just cause why he should be excused therefrom. He relies upon
the seizure aud sale of the equities ; one of which was sold as his
property. But those sales were not perfected. The officer made
no return of his doings. The title therefore to the equities remains
52
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unaffected, by any thing done under the execution. The <lefendant paid nothing, and has lost nothing. The only competent evidence of the seizure and sale, is the officer's :-eturn.
In Ladd v. Blunt, 4 .Mass. 402, Parsons C. J. distinguishes between a seizure of goods on execution, and an extent upon land.
By the former the debtor is discharged, although the sheriff misapply or waste the goods, or does not return the execution. It is
otherwise when land is taken. The title is not changed; unless
what the statute requires to produce this effect, appears of recQ,rd.
If it does not, the land remains the property of the debtor i and the
judgment i;; unsatisfied. There the fee or freehol<l was in question.
But the same principle applies to an equity of redemption. That is
an interest in real estate; and the seizure and sale must appear of
record, to affect the title. No question of fraud or collusion, from
the facts set forth in the exceptions, is raised here ; that having
been disposed of, as it is suggested, in the Common Pleas. The
exceptions are overrnled, and the judgment affirmed.
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CorELAND

w al.

vs.

WELD

wtrustee.

Ir goods be ns,,igncd in trust for the p,1yment of debts, and the assignee be summoned us the trustee of the debtor, in a suit brought by a disseutiug creditor the
latter is to be preferred to such creditors us had not assented to the assignment prior to the service of his process.
The assent of preferred creditors to an assignment for the payment of debts may
well be presumed, their claims being fully provided for ; that of other creditors
must be expressed.
\Vhcrc goods were so assigned, which the trustees sold, taking the purchasey's
notes on time, which were not yet payable, it was held that he was still chargeable for their value, as the trustee of the debtor, in a foreign attachment.
\Vhere property of various descriptions is assigned for the payment of debts, and
the assignee is summoned as the trustee of the assignor, in a suit J:,rought by a
dissenting credito:·, the Court will not undertake to marshal the assets in his
hands, by designating the fund out of whiclhany creditor shall be paid.
\V!wther, if a general assignment be made, for the equal benefit, pro rata, of all
the creditors of the assignor, their assent to it may be presumed ;-qua:re.
\Vhcther a verbal assent to such assignment is sufficient ;-qwrre.
\Vhcther, if the written assent of the creditor be necessary, and the indenture be
made in triplic;ite, his signature to one of the parts is sufficient ;-qucnc.

principal question in this case was \vhether the trustee was
chargeable. The facts, as disclosed, were these. Weld, being in
failing circumstances, made an assignment of all his property, consisting of stock in trade, book-debts and securities, to Laban Lincoln, tl,e trustee in this action ; in trust, to convert the property
into money, and after deducting the necessary incidental expenses,
and a reasonable compensation to the assignee, then to pay the
sums due from Weld to the Vassalborough Bank, by notes signed
THE

by Ebenezer Dole and Gow ty Lincoln as sureties, or to reimburse
these rnreties for any sums by them paid on the same account ;
secondly, to pay all debts due from the assignor for borrowed money,
being a note for one thousand dollars due to James Parker ; thirdly, to pay all other of his debts, pro rata ; and the balancP,, if any,
to be refunded to the assignor. The assignment was by indenture
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of three parts, between Weld, Lincoln, and such creditors as might
become partie9 ; but it contained no co\·enants on the part of the
latter ; and was executed March 22, l 831, by the assignor, assignee, Parker 1md Dole. The assignee sold between two and
three hundred dollars worth of the goods, at retail, for cash ; and on
the 9th of May following, he sold all the residue for $2200,26,
secured by negotiable promissory notes payable in twelve, eighteen,
and twenty-four months, without interest. The book accounts and
securities assigned to him amounted nominally to $2138,93, of
which a considerable part was deemed of no value. All the money
he had received, from any source, had been paid over to the Vassalborough Bank, after deducting contingent expenses, but did not
suffice to discharge that debt, by about forty two dollars. In this
stage of the transactions the assignee was summoned as the trustee
of Weld, in this action. Afterwards the assignment was signed by
two other creditors. One Sullivan Kendall, a creditor of 1¥eld to
the amount of one hundred dollars, assented verbally to the assignment, and signed one part of the indenture soon after it was made,
and before the service of the plaintiffs' writ ; but he had never
signed the part ln the bands of the assignee.
At the time of disclosing, the trustee had collected about four
hundred and thirty dollars, of the debts assigned to him ; but the
whole of this class of property, which could Le collected, would not
suffice to pay the preferred creditors. He l1ad also paid the balance due to the bank, whose debt amounted in all to six hundred
and forty two dollars. Dole and Gow o/ Lincoln, were not creditors of Weld; but were merely his sureties to the bank. The notes
which the assif;nee had taken for goods sold by him remained in his
hands, unpaid ; except one of them, which he had transferred to
Parker, in part payment of bis debt. Ami after a calculation of interest and expen5es, he stated that the amount of the last mentioned
notes, reduced to their cash value, would be $2038 ; and that the
preferred debts, with incidental expenses and store rent would
amount to $1900, leaving a Lalance of $138 in his hands, applicable to Kendall's debt, and to the expenses incident to this suit.
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Otis, for the trustee, contended that he ought not to be charged :
first, because, at the time he was summoned, he held only choses in
action, which are not subject to be attached by this process. Lupton v. Cutter 'Y tr. 8 Pick. 298; Gore v. Clisby 'Y tr. ib. 555;
Perry v. Coates 'Y tr. 9 Mass. 537 ; 7 Mass. 438; .!lndrews v.
Ludlo"w, 5 Pick. 28; Clark v. Brown, 14 JY.l.ass. 271. And the
circumstance of the goods having been sold for some of the notes,
by the assignee, makes no difference ; for the sale having been fairly made, in the due execution of the trust, he is not responsible
should the debtors become insolvent. 2 Pick. 86; 3 Pick. 65.Secondly, if he is chargeable for the amount of these last mentioned notes, yet it is not sufficient to pay the debts of the preferred
creditors and of those who had assented previous to the present attachment; allowing the assignee a reasonable indemnity for the expenses of this suit. Thirdly, it is for the trustee to determine out
of what funds in his hands he will pay the preferred debts; and the
court will not interfere in the marshalling of the assets. Webb v.
Peale, 7 Pick. 247.

Sprague and Robinson, for the plaintiff.
WES TON J. delivered the opinion of the Court at the adjournment
of May term in Cumberland, in .!lugust following.

By the general policy of our law, the property of debtors, with
certain exceptions, is liable to be taken by their creditors, by due
.process of !aw. A debtor however is at liberty to prefer one creditor to another, by transferring any thing he has in payment; or by
pledging or mortgaging it, by way of security. He may also assign
his property, bona fide in trust for the payment of his debts, and
such assignment, at least when assented to by his creditors, will be
binding and operative. And it has been held in Massachusetts, that
such assent is essential ; and that creditors assenting subsequently
to an attachment, at the suit of any other creditors, are to be postponed, and to give place to such intervening attachment. Tflidgery
v. Haskell. 5 Mass. 144; Stevens v. Bell, 6 Jl1ass. 339. Without
such assent, the instrument of assignment may be valid to transfer
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the property in trust; and the trustee may be compellable to fulfil
the duties thereby imposed upon him .. 4 Johns. Ch. 531 ; Brown
v . .Mintum, 2 Gall. 557.
In Brooks v . .Marbury, 11 Wheat. 78, Marshall C. J. was of
opinion, that the assent of preferred creditors was to be presumed,
and that their rights vested by the assignment, and could not be defeated by any other attaching creditor. In the other cases, last cited, there is a leaning to the same opinion. But the decisions of
Massachusett:::, prior to the separation, and the practice of both
States since, so far as we are informed, has been otherwise ; and
the rights of an attaching creditor have been preferred to those of
creditors, who had not actually assented, prior to the attachment.
To adopt a different principle, would enable an insolvent debtor to
confide to his friends the administration of his affairs, and would entirely take away the advantage, which the- policy of the law has
given to the vigilant, over the slumbering, creditor. The assent of
the preferred crnditors may well be presumed. They may exhaust
the wtole fund; and the dissent of the other creditors is equally
presumable, if by their vigilance, they may place themselves in a
better situation. '.fhe law, as adopted and understood here, gives
them this chai1ce in the race. ff they start earlier, and arrive at
the gaol sooner, the prize is theirs. If an insolvent debtor should
make an assignment, bona fide, of all his property, for the benefit of
all his creditors, pro rat a, imposing no conditions upon them, there
might be strong reasons for presuming, that an assignment so beneficial might be assented to by all, who do not expressly dissent.
Whether if such a case should arise, such presumed assent should
be regarded, as having the same effect as an express one, we are
not now called upon to determine. In the present case we are of
opinion, that the attaching creditor is to be preferred to such creditors, as haJ not assented, prior to the service of his process. \Ve
reserve ourselves with respect to the rights of Sullivan Kendall,
who had before tbat time notified his assent, but had not executed
the instrnment. It is not necessary to decide that point, upon the
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question now submitted, whether the trustee is or is not to be so
adjudged.
Of the good.i assigned, and sold on a credit, the cash value exceeds two thousand dollars. For these, notes had been taken, payable to the trustee, not collected at the time of the service. These
it is insisted, are not liable to be taken under this process. The
trustee, under the assignment, did not, upon these sales, become
the debtor of the insolvent debtor, or the assenting creditors, until
he had received the money, or was chargeable with neglect. But
it must be remembered that the attaching creditor overreaches the
assignment, and has a right to insist that as to him it has no validity,
except so far as the property was appropriated to previously assenting creditors. He has a right therefore to hold the trustee liable,
as the receiver of the goods of his debtor, and it is no sufficient
answer on his part to say, that he has sold them on a credit. But
the amount of sales, which appear to have been made beneficially
for all concerned, may be regarded as the proper measure of their
value. And the expenses and disbursements, fairly incurred in the
management of the business, are to be allowed to the trustee. To
the amount of goods sold on credit, is to be added the amount, previously sold for cash. The trustee does not precisely fix the amount;
but the aggregate, from the data given us, appears to be little, if
any, short of twenty three hundred dollars. The liabilities incurred
and amount due, to the prior assenting creditors, if Sullivan Kendall is regarded as one of them, does not appear to exceed two
thousand dollars; so that it is very clear that the trus!ee must be
adjudged to be such, upon his disclosure.
But as further intimations may aid the parties, we proceed to the
consideration of some of the other grounds, upon which it is insisted
he may be charged. First, that the Vassalborough bank is not an
assenting creditor, and that the trustee is not to be allowed for the
payments made to that bank, at least since the service of this process upon him. But as he was liable as a surety for that debt, it
was perfectly competent for the principal debtor to assign property
for his security, and as his assent was prior, so his right to hold the
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extent of .his liability, is prior to . the attachment. Secondly, although it is conceded that the trustee is not chargeable directly fo1·
the notes and demands assigned to him ; yet the court are called
upon so to marshal the assets, as to appropriate this fund to the pay.meat oC the preferred creditors. In Lupton v. Cutter 4,- tr. 8
Pick. 298, and iu Gore v. Clisby o/ tr. 8 Pick. 555, the court refused a sirniiar application ; and very satisfactory reasons are assigned, in the former of these cases. For so much only of these,
as had been collected prior to the service of this process, he is to
be charged. The amount thus collected, is not stated by the trustee. This sum, when known, being added to the proceeds of the
goods,-after deducting therefrom the amount to be allowed to the
trustee, upon the principles before stated, the extent of his liability
may be ascertained. There may be enough to satisfy the attaching
creditor, without postponing the right of Sullivan Kendall. If there
is not, and the parties cannot adjust it, the question in regard to him
may be settled upon scire facias.
Trustee charged.
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THOMAS

vs.

HARDING

w al.

Four defendants were sued as copartners, and served with notice to produce the
written agreement of their association; and three of them having been defaulted, the other appeared, denying the copartnership. And the agreement not being produced, it was held that the plaintiff might give p:irol evidence of its contents, h,wing first proved that it was seen in the hands of one of the other defendants, and that the party appearing ~cknowl.~dged that he signed it.
Where one was constit11ted agent of the owners of a paper mill, to "make sale of
the paper and collect stock" ; and he purchased a bale of cloth on credit, intending to sell it at a profit for the common benefit, in exchange for paper-rags; for
which he gave a promissory note in the name of the company; it was held that
such purchase was not within the scope of his authority; and that the owners
were not hound.
The declarations of the agent ia s11ch case are not admissible to prove that the
cloth was applied to the use of the company, in order to charge the others a.a
joint promissors with himself.

Tms case came up by exceptions taken to the opinion of Ruggles J. in the Court below. The action was assumpsit on a promissory note, dated :May 27, I 830, payable to the plaintiff, and signed by "Swan, Woodcock iy Co." The defendants, Swan, Woodcock and Pierce, were defaulted. Harding, the other defendant,
appeared and pleaded that he never promised with them ; on which
issue was joined.

It appeared that the defendants had been served with regular notice to p1'oduce at the trial any and every written agreement between them to carry on business for the purpose of making paper,
or for any other purpose ; and that in Jl.11gust I 830, the defendant,
Pierce, showed to a witness a paper signed by all the defendants,
respecting an arrangement for carrying on a paper mill with economy, until they should alter it or adopt some other. The plaintiff
then proposed to prove the contents of this paper by the witness ;
to which the defendant, Harding, objected, until the paper were
first proved to have been lost, or to be within his control. But the
Judge overruled the objection ; and the witness stated the content:.
53
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to be in substance these : that H'oodcock should be foreman, and
keep the books; and receive one dollar and twenty five cents a
day, boarding himself; that Swan should be employed in the mill
at one dollar a day, au<l board himself; that Pierce should make
sale of the paper and collect stock, at the same wages, and his expenses be paid ; and that one Barrett was to act as engineer, at
eighteen dollars a month, for three months.
It further appeared that the note was given by Pierce for a bale of
factory cloth; that the stock for a paper mill is rags; but that factory cloth is a suital.,le article to barter for such stock. lWr. Harding is an attorney of this court, dwelling upwards of twenty miles
from the paper mill.
The witness, by permission of the Judge, who overruled the de:fendant's objection to the evidence, further testified that Pierce, at
the time of showing him the paper, stated that the cloth for which
the note was given went to the use of" the concern." He also testified that on I.he fo!Iowing day he stated to the defendant, Harding,
the contents of the paper, and what Pierce had told him ; and that
Harding did not deny having signed the paper, but said it did not
make him am:werable as a partner ; and that he knew nothing of
the cloth, nor ;vhether it went to the use of the concern, or not.
Hereupon the jury were instructed that Harding was to be regarded as a partner, and liable for the payment of the note ; provided
they were satisfied that the cloth went to the use of the concern ;
and that on that point they would consider Pierce's declarations as
evidence against the defend ants. And the verdict being for the
plaintiff, the defendant, Harding, excepted to the admission of parol
evidence of the contents of the paper, and of Pierce's declarations
respecting the cloth; and to the instructions given to the jury.

Harding, pro se, to the inadmissibility of Pierce, or any parol evidence of the contents of the paper, cited IO .Mass. 332; Storer v.
Batson, 8 Mass. 440; Tuttle i•, Cook, 5 Pick. 414; Robbins v.
Willard, 6 Pick. 464; 4 Johns. 250; Whitney v. Sterling, 14
Johns. 215; Gow on Partn. 210. And that in purchasing cloth
he had exceeded his authority. Gow on Partn. 25, 26, 27. He
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also contended that the evidence, if admitted, did not prove a partnership ; but was merely a mode of ascertaining how each mao
should be paid for his services, and what services he should perform.

11.llen, for the plaintiff, cited Doak v. Swan o/ al. decided in
11'aldo, July term, 1831, to the effect of the writing, as proving a
partnership ; and U. States Bank v. Binney, 5 Mason, 188, to its
admissibility. And he contended that it constituted Pierce the general agent of the company for the procurement of stock ; 3 Stark.
Ev. I 073, 1074; .Martin v. Root, l 7 .Mass. 227; Wood v. Braddick, 1 Taunt. 104; and that the mode adopted in this case, by
barter of cloth for rags, was advantageous to the company, and within the scope,of his authority. Emerson v. Providence Hat .lJ,fan.
Co. 12 .Mass. 237; Odiorne v. Maxcy, 13 Mass. 178; 15 .Mass.
339.
MELLEN

C. J. delivered the opinion of the Court at the ensuing

July term in Waldo.
Three of the defendants having been defaulted, the only question is whether Harding is chargeable as a joint debtor with them.
If not, the declaration is not proved, nor the action maintained. The
defendant, Harding, denies that a partnership existed between him
and the other defendants. To show the partnership, the plaintiff
was permitted to prove the contents of an agreement entered into
by all the four defendants; notice having been previously given to
them to produce the same on trial; which, however, was not done.
The witness who testified to the contents of the agreement which
was in the hands of Pierce, states that on the next day he saw
Harding and communicated to him what the contents were, and
that Harding did not deny his having signed the same. This circumstance, taken in connexion with the notice to produce the agreement, justified the admission of the proof of the contents of the paper, by the testimony of the witness ,,ho examined it. This disposes of the defendant's first objection. The second objection is
that the contr:1ct or agreement, thus proved, docs not constitute a
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partnership. In the case of Doak v. Swan, cited at the bar, this
same contract was under our consideration, and we then decided
that it did constitute a partnership ; and we see no reason for any
change of opinion on that point.
The other objections depend, for their decision, upon the nature
and extent of the partnership, which is proved by the plaintiff to
have been formed for the purpose of carrying on a paper mill. For
the sake of doing so as economically as they could, certain duties
were a~signed to each one of the parties, except Harding. The
duty assigned to Pierce was "to make sale of the paper and collect
stock;" which, the exceptions state, consists of rags. The note in
question was signed by Pierce, with the name of the firm ; but it
was not given for rags or stock, but for a bale of factory cloth- It
is contended that this was not a material suitable for the business of
the partnership; and that it had no more connexion with it than the
purchase of sugar, coffee or tin ware; either of which articles might
have been exchanged for rags, as well as factory cloth. There
seems to be no dispute as to the principles established or recognized
in the cases cited by the respective counsel ; but they differ in their
application of them in the present case.
Ther_e is no question that in cases of partnership, the power of
each partner to bind the firm, is confined to the general scope of
the partnership and the business, for the prosecution of which, it
was formed; to this extent each member of the firm is considered
as the lawful agent of the firm. All the authorities cited by the
plaintiff's counsel proceed upon or recognize this doctrine. The
limitation above mentioned is always carefully noticed. From the
language of the contra0t, in relation to the duty assigned to Pierce,
it would seem plain that the intention was that the stock or rags
were to be collected either by an exchange of paper, or by funds
produced by the sale of paper. In this mJde the partnership business would be aided and advanced. As has been contended, the
purchase of bales of factory cloth has no more connexion with the
art and mystery of paper making and an establishment for the prosecution of that kind of business, than the purcha50 of any other sale-
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able articles. Besides by procuring 5lock by disposing of paper,
as mentioned in the contract, a purcha~e on credit would be unnecessary. But it is contended that none of the foregoing objections ought to avail the defendants, because the factory cloth went
to the use of the concern, and the jury under the direction of the
court have found that fact. The admission of the evidence on
which the instruction of the Judge was conditionally predicated, was
objected to at the trial ; and its admission is one of the grounds of
exception. The only evidence of the above fact is derived from
the declarations of Pierce to the witness. They derive no legal
character from the circumstance that the witness on the next day
stated them to Harding; for he, so far from admitting their truth,
said he knew nothing about the cloth, whether it went to the use of
the company or not. The question then is whether those declarations were properly admitted to prove that the cloth did go to the
use of the partnership concern. It is undisputed law, that in an action where two or more are jointly sued as copartners, as in the
presant case, the confess:ons of either cannot be admitted to prove
the partnership. His confessions are only good against himself,
but not against the other defendants. But when the asserted partnership has been proved, then the confessions of one, in relation to
the partnership concerns, are legal evidence. The counsel for the
plaintiff contends that the purchase of the cloth was a partnership
concern, and within the scope of the business of the firm ; and that
if it was not, still it was appropriated to the use of the concern.
The fallacy of the arg;ument is, that it is whony predicated on an
assumed fact ; and the consequence is that it proceeds in a circle.
The counsel assumes the fact which he wishes to prove by Pierce's
declarations, and then contends that, such being the fact, the declarations of Pierce are legal evidence to prove the fact. The language of the Judge in his instructions is this : " provided they were
satisfied that the cloth went to the use of the concern, Harding was
to be regarded as a partner, and liable for the payment of said note;
and 011 that point they would consider Pierce's declarations as evidence ngainst the defendants," Our opinion is that the foregoing
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instruction was incorrect. Accordingly the exceptions are sustained, the verdict set aside, and a new trial granted, . to be had at the
bar of this court.

v

KA AN AGH

vs.

SAUNDERS

w al.

From the time of the passage of Stat. 1822, ch. 209, to that of Stat. 1831, ch. 520,
a debtor committed on mesne process, might be enlarged by giving either a bail
bond for his appearance, or a bond conditioned not to depart without the exterior
limits of 'the goal yard.
..,

Where a. debtor, committed on mesne process, reciting that he was then" a pris-_
oner at the suit of .llf. K.," and conditioned that he would not depart out of the
exterior· limits of the gpal yard, the description of the suit in the recital was
held sufficient.
No bonds are held void for ease and favor, unless given to the sheriff or arresting
officer.

If an officer, having a debtor lawfully in his custody on mesne process, rc,quire,
for his enlargement, a bond containing more than is authorised by law, it seems
that the debtor may be considered under duress, so far as respects such \)ond.
But if the debtor, in order to obtain his enlargement, voluntarily offers to tl1e
creditor other or greater security than the statute requires, and it is accepted ;
it becomes a valid contract between the parties.
The Slat. 18:22, ch. 20D, prescribing a mode in which an imprisoned debtor may obta.in his liberation from close confinement, by gi_ving a bond to the creditor, has
not excluded nil other modes; but has left the parties to adopt any other, not
contrary to law.
The:efore where a debtor, committed or.. mesne process, gave bond to the creditor,
conditioned not only that he would not depart without the exterior limits of the
gaol yard, but also that he would" surrender himself to_ the gaol keeper, and go
into close confinement as is required by law;" it was held that this last condition, not being required by the statute, did not vitiate the bond; and that being
insensible and uncertain, it might be rejected, without affecting the validity of
the residue as a statute 'bond.
THIS action, which was debt on bond, was submitted to the decision of the court upon a case stated by the parties, as follows.-
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On the first day of March, 1830, the plaintiff sue<l out a writ of
attachment against the defendant Saunders, by virtue of which he
was arrested and ·committed to prison. The writ was returnable at.!lpril term. On the fourth day of J-Iarch the debtor was enlarged, by giving to the plaintiff the bond new in suit; conditioned
"that if the above bounden John Saunders, now a prisoner in the
State's gaol in .11.ugusta, within the county of Kennebec, at the suit
of .Morris Kavanagh, of Hallowell, in said county tailor, will not,
from the time of the execution of this bond, depart without the exterior bounds of the gaol yard, until lawfully discharged, and will
surrender himself to the gaol keeper, and go into close confinement
as is required by law, then," &c. Soon afterwards, and before
judgment in that suit, he left this State, into which he has never returned.

W. W. Fuller and Bachelder, for the plaintiff.
Evans, for the defendants.
PARRIS

J. delivered the opinion of the Court, at a subsequent

term.
The first point taken in the defence is, that the bond declared on
is void, because it is not a bail bond authorised by Stat. 1821, ch.
67 ;-and the counsel have referred to the case of Holmes v. Chadbourn in this court, 4 Greenl. l O, in ,Yhich it is stated in the marginal abstract to have been decided, that when a debtor, committed
on mesne process, is enlarged or: bond before the return day, the
condition should be for his appearance at court, and not for his remaining within the debtors' limits.
The condition of the bond in that case was for the debtor's appearance, in the usual form of bail bonds given before commitment.
The creditor had treated it as a bail bond under the Statute of
1821, ch. 67, by bringing scire facias, and pursuing his remedy under that statute, and the defendants admitted it to be such, and
claimed the protection of the statute ; and the court sustained it as
a statute bail bond, and decided that a bond for the debtor's ap-
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pearance at court might be taken, as well after commitment on
mesne process as before ; and repudiated the position, contended
for by the defendants' counsel, that, after commitment, no bail could
be taken for appearance at court, but only a bond for the liberties
of the prison. But the court did not decide that, under such circumstances, the condition of the bond must necessarily be for the
debtor's appearance at court, and that a bond, with a condition not
to depart without the bounds of the gaol yard, would be illegal and
void. To have thus decided, the romt must have gone directly in
the teeth of the Statute of 1822, ch. 209, sec. 4, which was in
force at the time when the bond declared on in Holrnes v. Chadbourn was given. By that statute, it is provided that "whenever
any person who is or may be imprisoned for <lebt on mesne process,
or execution, shall give bon<l to the creditor with one or more sureties, approved by the creditor, or two justices of the peace, quorum
,mus, in double the amount for which he is imprisoned, conditioned,
that from the time of executing such bond, he will not depart without the exterior bounds of the gaol yard, until Lwfully discharged,
and if imprisoned on execution, further conditioned that he will
1,urrender himself to the gaol keeper, an<l go into close confinement,
as is required by law, the gaol keeper shall release him from close
confinement, without requiring any other condition in such bond."
A similar statute provision had been in force in Massachusetts
long before the separation, Stat. 1784, ch. 41, sec. 9, and continued as law in this State, until the general repealing act was passed
in 1821, ch. 180, when the whole statute of 1784 was repealed.
From the time when our repealing act was passed, which was
March 2 J, J 821, until the time when the act for the relief of poor
debtors was passed, on the 9th of February 1822, ch. 209, there
was no provision for the liberating a debtor committed to prison on
mesne process, except by giving a bail bond conditioned for his appearance at court. Since then and until the act for the abolition
of imprisonment of honest debtors for debt, Stat. le31, ch. 520,
debtors, committed on mesne process, might be liberated by giving
a bail bond, as was the case in Holmes u. Chadbourn ;-or by giv-
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ing a bond not to depart without the limits of the gaol yard, as
provided in the 4th sec. of stat. 1822, c{ 209. The bond declared on in this suit cannot, therefore, be avoided for the reason that
it was not given conformably to the act regulating bail in civil actions, stat. 1821, ch. 67.
It is further contended, that the description of the cause of arrest and commitment is imperfect, and that the same particularity
of description is required in a bond for the liberties of the gaol
yard, as in a common bail bond. The latter is given to the Sherif!' by the name of his office, and for the party's appearance at the
day; and upon non-performance of the condition by the avoidance
of the principal, the judgment creditor has hi3 remedy by scire facias against the bail. It is, therefore, necessary that there should
be such minuteness of description in the bond, that it may therein
distinctly appear in what suit it was taken, and for what the bail
were answerable ; that the bond might, with certainty, apply to that
snit only. But the bond for the liberties of the gaol yard is given
to the party, at whose suit the debtor is committed, and consequently there can arise no doubt as to the liabilities acsumed by the obligors. They bind themselves to the creditor, that the debtor will
not depart without the exterior bounds of the gaol yard, until lawfully discharged from that particular arrest. Their contract can
apply to no other suit. If the principal observes the condition, the
sureties are safe; if he break it, they may be liable to the creditor
to the amount of his debt. But as that is not ascertained until
judgment, it could not have been inserted in the bond. It is apparent from the instrument itself, that the principal obligor was a
prisoner on mesne process at the suit of the plaintiff, and that fact
is agreed by the parties ; and aLo that the bond was given to procure his release, and that upon its being executed, he was set at
liberty. It is not percei rnd that either the principal or sureties can
be endangered, by reason of tbere not having been inserted in the
bond a more full description of the suit, on which the former was
arrested; and so long as it is not specially required, as necessary
to the validity of the transaction, the bond is not considered mate-

54

KENNEBE:C.
Kavanagh v. Saunders & al.

rially defective on that account. Even in a bail bond, if the condition is, in effect, that the party shall appear, according to the de:.
sign in the wnt, it is sufficient; no set form of words is necessary.
It is also contended, that the bond is void, having been given for
ease and favor. If it had been a bail bond, and given to the sher..
iff with any other condition than that for the appearance of the par•
ty at the return of the writ, the objection would have been unanswerable; the bond would have been void. The statute 23, Hen.
6, ch. 9, which has been adopted here as our common law, expressly declares it so. But it was early decided, and has been
ever since held, that this statute is confined to obligations given to
the sheriff, and does not extend to such as are given to or for the
benefit of the plaintiff. As the bond under consideration was not
given to the sheriff, it is not liable to this objection.
It is further contended, that the bond was given under duress of
imprisonment, and for that cause is void. The principle of law ap~
plicable to this point is, that if a man be under illegal restraint of
liberty until he gives a bond, he may allege this duress and avoid
the extorted bond. But if a man Le lawfully imprisoned, and eith'er to procure his discharge, li>r on any other fair account, gives a
bond, this is not by duress of imprisonment, and he is not at liberty to avoid it. There is no pretence that the imprbonment of
Saunders was illegal. It was under regular and valid process,
founded on a good cause of action, and executed by an officer du~
ly authorised for that purpose. Neither is there any evidence or
circumstance in the case tending to show that he was required,
either by the creditor or the officer who held him in custody, to
procure such a bond as the one before us, as a condition of his dis-charge from imprisonment.
When a debtor is restrained of his liberty in due course of law,
and offers such security as the statute requires, either as bail, or for
the liberties of the gaol yard, the officer is bound to discharge him,
and if he do not, the debtor has ample remedy. If the officer
still hold him in custody, and, as a condition to his discharge, require more than the law authorises, the debtor may then, perhaps,
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be considered as uuder duress, and if so, whatever he is compelled
to do, to procure his release, beyond what the law requires, may
be avoided. But if the imprisoned debtor, for the purpose of procuring his discharge, without any such compulsion, voluntarily offers to the creditor other or greater security than the statute requires,
and it be accepted, it becomes a valid contract between the parties
and may be legally enforced. Such is the character of the transaction under consideration. A debtor lawfully imprisoned, for the
purpose of procuring his discharge, voluntarily offers to the creditor
a bond which is accepted. The obligor, after having had the full
benefit of the contract, must be bound by it. There is nothing like
duress in the case.
The argument ab inconvenienti, against this mode of liberating
from prison those who are committed on mesne process, would deserve much respect and consideration from those who have the
power of modifying the law. The difficulties are fully stated in
1¥hiting v. Putnam, 17 .Mass. 175, referred to in the argument of
the defendant's counsel. But it is to be recollected, that there are
difficulties, which the debtor is not required to encounter. He
may, by giving a common bail bond to the sheriff, avoid them all;
and sut:h a bond may be given at any time, as well after commitment on mesne process as before. 1f he and his sureties prefer
the other course ; if they choose to give bond for the liberties of
the gaol yard, rather than for the debtor's uppearance at court; if
they prefer to incur the liabilities of the forme~· rather than the latter course, why should they complain of the law or its administration ? But although such a provision may be inconvenient, yet so
long as it is law, it must be administered. The evil, if there were
any, is however probably now remedieJ by the statute for the abolition of imprisonment of honest debtors, before referred to.
The only remaining question is, as to the effect of the second
part of the condition upon the validity of the bond. The ,Yliole
condition is, that Saunders will not depart without the exterior
bounds of the gaol yard until lawfully diocharg,ed, and will su1-rcn-
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der himself to the gaol keeper, and go into close confinement as is
required by law.
By recurring to the 4th sec. of the Stat. 1822, cl1. 209, before
recited, it will be perceived, that the condition of this bond is such
as is required of those who are committed on execution, and that in
cases of commitment on mesne process, the words in italic are to
be omitted. The law does not require, that the debtor, committed
on mesne process, shall ever surrender himself to the gaol keeper
and go into close confinement, after having once given bonds .for
the liberties of the gaol yard ; but it does require, that the judgment
debtor committed on execution and thus enlarged shall, under cer:ain circumstances, surrender himself, as is provided in the 21st sec.
of said act. The case shows that the commitment was on mesne
process, and the error undoubtedly crept in tl:rough inadvertence.
The counsel for the defendants contend, that the addition of the
clause in italics renders the whole instrument void : and that, as
the legislature have authorised arrests and imprisonment for debt,
and also have prescribed the mode of release and the degree of
personal liberty to which the debtor shall be entitled on certain
conditions, common law principles have no applicability. So far
as it respects the ][ability of the debtor's person to arrest, the mode
of imprisonment and release, the principles of the common law
are µot to be applied, especially "here the manner is pointed out
by )tatute; but the validity of the bond, whether taken conform ably to the statute or not, is to be tested by these principles. The
statute has prescribed a mode by which an imprisoned debtor may
obtain an enlargement from close ::onfinement by giving bond for
the liberties of the gaol yard, but it has not excluded all other
modes of cloing it. This statute was intended to secure the debtor
against the oppression of tbe creditor, by prescribing the manner in
which a release frpm personal restraint might be made certain,
whether the creditor would or would not consent; but it has not,
like the Stat. 2:~, Hen. 6, declared that a bond taken in any other
form shall be void. It lns left it to the parties to agree upon such
pther mode as they please, not however contravening the principle1t
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of the common law. Whether the debtor obtain more indulgence
or less, whether he agree to terms more or less onerous than the
statute provides, are not circumstances by which the validity of hi-s
contract is to be conclusively tested. The case of Winthrop v.
Dockendor.ff, 3 Greenl. 156, and the cases there cited, fully su;;tain this position.
It is true, that such is not the law relating to bail. But this depends upon the strong phraseology of the ancient statute above referred to, which has become our common law, and which in the
language of another " made sure work of it, not leaving it to exposition what bonds should be taken ; and therefore adding that
bonds taken in any other form should be void." Maleverer v. Redshaw, I Mod. 35. Accordingly it has been decided, that the condition of such bonds must be for the appearance of the party, and
for no other purpose, so that if there be any other condition expre3sed in the bond, or the bond be single without any condition, or
be with an impossible one, the bond is void;- 2 Saund. 60, note 3.
In the condition of the bond before us we perceive nothing by
which the whole instrument is to be avoided. The rule of law is,
that if a bond be conditioned for the performance of a thing malum
in se, or ag;ainst a positive law, not only is the condition void, but
the bond also ; but if the condition be only to do a thing contrary
to a maxim of law, the obligation is good. But here is nothing
immoral or prohibited; nothing but what has been voluntarily assented to by the defendant, and in consequence of which the principal obligor has derived the expected benefit. The bond is therefore, not void in consequence of the insertion of the latter clause
in the condition. To this i,oint numerous authorities might be
cited. Even where bonds are taken to public officers under statute provisions, and the conditions of the bond exceed the requisitions of the statute, it has been often decided, that the excess may
be rejected as void, but that the bond shall remain good for the
residue. In Armstrong v. The United States, I Peter's Circuit
Rep. 46, Washington J. held, that when a statute bond is taken, it
ought to conform, in substance at least, to the requiEitions of the
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statute; and if it go beyond the law, it is void, at least, so far as
it does exceed those requisitions. That was a case where a bond
was given by a collector of the internal revenue, under a statute of
the United States, coudititioned that the collector had accounted
and would account for all taxes collected or to be collected. The
court held the bond void so far as it related to collections made
previous to its execution, but good for the residue. The same
principle is recognized as law in Greenfield v. Yeates, 2 Rawle's
Rep. 158. So in a recent case in 7 Bing. 423, Collins v. Gwynne.
The action was on a bond given by a collector of taxes. By statute, the bond given to the commissioners by a collector of taxes is
to be conditioned for demanding the taxes, enforcing the provisions
of the act, and paying the sums collected to the receiver general.
The bond, on which the defendant was sued, contained those conditions, and also a condition for accounting and paying to the comm1ss10ners. It was held that this latter condition might be rejected
as surplusage, and did f!Ot avoid the bond. In the course of his
opinion, Tindal, C. J. said, " if the condition had been solely to
pay the commissioners, it would have imported an illegal ar,t, and
the bond would have been void. But it becomes unnecessary to
consider that, because there is a separate condition, undei• which
the obligm is to pay the receiver general. I cannot see why we
are to call in aid a distinct condition, which may be illegal, to vitiate
that which is clearly legal." So in the case of a probate bond, it
was said by Wilde J. in delivering the opinion of the court in Hall
v. Cushing, 9 Pick. 395, that "in an action on such a bond, the
plaintiff cannot be entitled to judgment, unless tbe bond is conformable to the statute in all its material parts, and if more be added
than the law requires, although it will not vitiate the whole bond,
unless the matter be illegal, yet no breach can be assigned in any
part of the condition not included within the requisitions of the
statute." In all the cases to be found in the books, where bonds
for the liberties of the gaol. yard have been held not good within
the statute but good at common law, the bonds did not conform to
the statute in all their material parts; the imperative requisitions of
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the statute were not complied with. In each of the cases of Clap
v. Cofran, 7 Mass. 98; Freeman v. Davis, ib. 200; Burroughs
v. Londer, S Mass. 373, the penalty of the hond was less than
double the sum for which the prisoner was committed, and in this
respect did not, in a material part, conform to the statute. Morse
v. Hodsdon, 5 Mass. 314, was debt on a replevin bond! in which
a material part of the condition required by statute was omitted,
and a different and more onerous engagement substituted ; and
Wintlirop v. Dockindorff, before referred to, was on a bond given
when there was no existing statute upon the subject.
We are not, however 1 called upon in this case to decide whether
a superadded condition, beyond what the statute requires, m2y be
rejected as surplusage and leave the residue good as a statute bond,
as we are satisfied that the latter clause in the condition of this bond
is to be rejected upon a different principle.
The plaintiff has alleged a breach of the first part of the condition, and from the case it appears that this was broken soon after
the execution of the bond. The debtor did depart without the exterior bounds of the gaol yard, not having been lawfully discharged.
But suppose he had continued within the gaol yard until the rendition of judgment, and for thirty days thereafter, his body not having been taken on execution. He would then have been lawfully
discharged. The Stat. 1821, ch. 110, sec. 5, expressly declares,
that he shall be no longer held in prison upon such process. That
portion of the condition, which is now alleged to have been broken,
would, in the case supposed, have been fully kept. Will it be contended that under any circumstances an action could be sustained
for an alleged breach of the residue of the condition, even if he
had never surrendered himself to the gaol keeper, and gone into
close confinement? How would the breach be assigned? That
the obligor did not surrender himself, &c. as is required by law ;
and the answer would be that be could not do it, for there was no
law requiring it. When would the condition be broken ? Not un~
ti! be neglected to do what the law required, for the surrender was
only to be in conformity to law ; and if a surrender was not re-
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quired by law, then a neglect to surrender would not be a breach.
Having been once liberated, the gaol keeper had no further power
over him by virtue of his commitment on mesne process. He was
not required, by law, ever to surrender himself and go into close
confinement. It is true that in case a judgment should he rendered against him, and he should be committed on execution, and
should under that commitment give bond for the liberties of the
gaol yard, he would be required to surrender himself and go into
close confinement, if not discharged, according to law, within nine
months after having been first admitted to the liberty of the yard.
But it would be preposterous to suppose, that this bond could
reach that case, or that the parties contemplated such a contingency.
If, in the case before us, the principal obliger had fully kept the
first part of the condition, by not departing without the prison
limits until lawfully discharged, it must have been a very extraordinary stretch of constrnction that could, under any circumstances,
have held him liable for a breach of the residue. It is either uncertain or insensible, or it was impossible at the time of making it,
and has continued so ever since. In either case, it has no legal
operation upon the bond. If the words of a condition are insensible, the obligation shall be single. Com. Dig. Obligation, E. So
if the condition of an obligation was impossible at the making,
the obligation is single.
Com. Dig. Condition, D. 8. If the
condition of a bond be impossible at the time of makirJg it, or be
to do a thing contrary to some rule of law that is merely positive,
or be uncertain or insensible, the condition alone is void, and the
bond shall stand single and unconditional, 2 Blaclcst. Com. 340;
When a condition is so insensible and uncertain that its meaniug
cannot be known, it is void and the obli~_ation must be performed.
5 Dane's Abr. 180, sec. I 0. Such is precisely the case at bar. If
the parti~s intended any thing by the clause under consideratio:1, 1t
is so obscurely expressed as to be impossible to ascertain it. Probably nothing was intended ; that it was inserted by mistake ; or
rather 1 through inadvertence, was not obliterated from a printed
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blank prepared for a diffe1·ent case. This suggestion is, however,
not to influence om· judgment. 'vYe must take the bond as it is,
and ascertain the meaning of the parties if we can; and that intentiou, when asc~rtained, is always to be chiefly regarded. But if
the parties make use of language, which conveys no meaning, it
consequently can have no effect. An instrument good without it,
is not vitiated, void without it, is not aided by its insertion. If the
whole condition be insensible, the bond is reli~ved fcom its double
character, and becomes absolute. If the condition is in the conjunctive, and one branch is sensilile, certain and possible, and the
other not, it is a good condition for performing the former, and the
latter is to be wholly disregarded. Cro. Eliz. 780; 2 Jae. Law

Diet. Condition JI.
These are common law principles; but as was said by the court
in Winthrop v. Dockendorff, they are those by which this and every
bond are to be construed. · Whether they be bonds at common law,
or statute bonds, the same principles apply to each.
By thus relieving this bond from the latter clause in the condition, it becomes strictly conformable to the statute, and, as the alleged breach is admitted by the defendants, the plaintiff is entitled
'to judgment.
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&-· al. vs.

WILLIAMS.

In debt on a judgment of the Superior Court of Georgia, the defendant pleaded in
abatement that the judgment was rende1ed against him and another, who was
etill living, at Bo,ton in Jtfassacliusetts; and on demum•r the plea was held ill;
for that the other living out of the state, the action was well brought against the
o»e alone.

In such action the absent defendant should be named in the declaration, as party
to the recoTd declared on, to avoid the effect of a plea of nul tie[ record.
Where a judgment is declared on, without a prnfert, no O?JCT can be had.

Tms was an action of debt on a judgment, as rendered against
the defendant alone by the Superior Court of Chatham county in
the State of Georgia ; an<l brought originally in this Court ; but no
profert was made of the record. At a former term the defendant
prayed oyer of the record declared on ; which the plaintiffs resisted,
on the ground that oyer was not to be had where there was no pro•

fert ; and that no profert need be made of a record, which was
equally acce~sible to both parties. I Chitty's Pl. 352, 416, 417 ;
1 Saund. 9 l,. note 1 ; 1 Ld. Raym. 250, 347; 1 D. 'Y E. 149.
And the Court denied the motion.
The defendant then pleaded in abatement that the judgmrnt was
rendered against himself and one /J.by'ah Fisk, jointly; and that the
latter was still living, _in Boston, in the Commonwealth of l\Iassa•
chusetts. The plaintiffs replied that the judgment was rendered
against Williams alone, and not jointly against him and Fisk. The
defendant rejoined, setting fod1 an attested copy of the record, by
which it appeared that process was issued against Fisk and Williams ; that the former was not to be found ; that service was made
on Williams, .May 4, 1S24 ; that the latter appeared by attorney
and pleaded that he never promised ; the plea being filed July 15,
1824 ; that on the l 1th of Jan. 1825, the jury found for the plaintiff., ; upon which judgment was entered against both defendants,
Feb. 12, 1825; and that afterwards, on the 19th of Jan. 1829, on
motion of the plaintiffs' attorney, notice of which had been previous-
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ly served on Mr. Gordon the attorney of record to the defendant
Williams, it was ordered that the judgment be amended, and that
the plaintiffs have leave to enter judgment nunc pro tune against the
latter alone, which was done ;-and thereupon the defendant alleged that June I, 1824, he removed from Georgia to .Maine, leaving
no property in that State ; and that he had had no agent or attorney
there since Feb. 12, 1825, when the judgment was rendered. The
plaintiffs surrejoined that the defendant was served with process,
and made an attorney, by whom he contested the suit, as above
stated ; and that he had never discharged his attorney, or caused
his authority to cease. To this the defendant answered, by rebut•
ter, that bis attorney was retained no longer than during the pendency of the action ; ·which was terminated, and judgment rendered
therein, Feb. 12, 1825. To which the plaintiffs put in a general
demurrer.
The case was argued in writing, by Sprague o/ Robinson for the
plaintiffs, and /1.llen for the defendant ; but as the arguments turned chiefly upon the form of the_ pleadings, the right of the c_ourt in
Georgia to amend the record of judgment, and the effect of the
amendment when made, it is unnecessary to report them, the decision being made on other grounds.
:MELLEN

C. J. delivered the opinion of the Court.

This cause has been ingeniously argued by the counsel on both
sides ; but the ground on which we place our decision, renders a
particular examination of the authorities they have cited, and the
arguments they have urged, in our opinion unnecessary. The principle is a very familiar one, that in deciding upcn demurrer, the
court will trace back the pleadings, and ascertain which party has
committed the first fault. We need only examine the plea and
declaration. The plaintiffs declare on a judgment which they allege that they recovered against the defendant, in the superior court
of the State of Georgia.

The defendant pleads in abatement that

it was recovered against him and .11.bijah Fisk jointly, and not
against him alone, and that said Fisk is still living at Boston, in the
Commonwealth of .Massachusetts, and of comse ought to have been
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named in the writ and declaration. Is this a good plea? A plea
must be good when pleaded ; but if then bad, and must have been
so pronounced, had it been demurred to, it is equally bad and must
be pronounced so, though the demurrer be to the last stage in the
plearlings. In U. States v . .flrthur, 5 Cranch, 257, .Marshall C.

J. says, " the want of oyer is a fatal defect in the plea ; and the
court cannot look to any subsequent proceedings; the plea was bad
when pleaded." Without looking to any of the farts disclosed in
the rejoinder, and considering the judgment as now remaining in the
same form in which it was entered, against Williams and Fisk
jointly, does the plea contain matter sufficient in law to abate the
writ ? Had the defendant pleaded in bar t'.iat there was no such
record as that on which the plaintiffs had declared, a very different
question would have been presented, which the plaintiffs mnst have
answered. The principle of law is, that a plea in abatement is to
be construed strictly. The plea states that Fisk should have Leen
named in the writ and declaration as one of the judgment debtors.
So he should have been in order to prevent the plea of nu! tiel
record ; but, as against the plea in abatement, the insertion of the
name of Fisk was of no importance. Suppose it had been so inserted, the writ could not have legally been served upon him, because he was an inhabitant of filassachusetts at that time ; and it is
not averred in the plea that he had any property, agent or attorney
within this State. The plea states that the plaintiffa' judgment is a
joint one against him and Fisk. Be it so. How can the plaintiffs
commence an action against Williams and Fisk jointly, they being
inhabitants of different states ? This is not a new question. In
Tappan v. Bruer, 5 .Mass. 193. Parsons C. J. in delivering the
opinion of the court observes : " It has been an immemorial practice, in the service of a writ sued on contract against two or more
defendants, if some of them are without the jurisdiction of the Commonwealt b, so that their bodies caunot be arrested, and having no
usual place of abode within the State at which a summons may be
left, to cause the writ to be served on the defendants within tha
State, and to proceed against them for breach of the contract by all
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the defendants. This practice originated from necessity, as no
mode of service is provideJ by our laws upon a debtor without the
state, who· has no place of abode or property within it." In the
case of Dennett v. Chick, 2 Green!. I 91, this court has adopted the
same principle in its full extent and acted upon it, and we are perfectly satisfied with that decision. In our opinion, these cases settle
the present cause, assuming, as the defendant in his plea assumes,
that the judgment is still a joint one against the defendant and Fisk,
then, according to the doctrine relied on by his counsel, no action on
that judgment can ever be maintained, because the judgment debtors
choo~e to live in different states, and are not amenable to the same
tribunal. The plea, to use technical language, does not give the
plaintiffs a better writ. If in the present action the plaintiffs had
declared upon a judgment alleged to have been recovered against
Williams and Fisk jointly, and the defendant had pleaded in abatement the non-joindcr of the two judgment debtors as defendants and
the plea had contained the same averment it does now as to the life
and place of habitancy of Fisk, it must have been adjudged insufficient, according to the foregoing decisions ; and surely it is not of
a different charact~r, merely because it discloses the existence of a
fact, which, if alleged in the declaration, would have furnished no
objection to the maintenance of the action. In thus deciding the
insufficiency of the plea, we at the same time decide the declaration
to be ;;ood. The demurrer is overruled, and a respondeat ouster
awarded.

CASES
IN THB

SUPREME JUDICIAL COURT
FOR

THE COUNTY OF SOMERSET, JUNE TERM, 1832.

ADAMS

vs.

GouLD

w al.

A sheriff, being liable to answer for certain defaults of his deputy, and being insolvent, delivered over to his own sureties, who had already suffered damage,
the deputy's official bond, with authority to put it in sui'., and apply the money
to their own indemnity. They appointed one of their number as agent to defend
all suits which might be brought against them, and pay such demands as h"
might judgP advis'.tble. The deputy ·s bond was then put in suit, and judgment
rendered for the whole penalty, and execution awarded and issued for a lesser
sum, being the amount of damages for existing breaches. Upon payment of thi~
lesser sum by a friend of the deputy, to the agent, the latter assigned to him the
judgment, designated only by the names of the parties and the term in which it
was rendered.

Hereupon it was hGld that the authority granted by the sheriff was not suffieient to
authorize a discharge of the whole penalty of the bond, unless it was necessary
for their indemnity, which was not the present case ;-and that ifit were, yet
the agent had no sufficient authority to assign the judgment.
Where judgment is rendered for the whole penalty ofa bond, to stand as security
against farther breaches ; and upon a hearing in chancery a decree is made, that
execution be issued for a lesser snm, being the amount of existing deimages ;
and the plaintiff, in consideration of the payment of this sllm, releases " the
judgment" without more saying ;-qu,ere whether the release extends beyond the
judgment or decree in chancery, for the lesser sum.

Tms was a scire faciaa brought in the name of the late sheriff of
this county, to have further execution of a judgment rendered upon
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the bond of one of his deputies ; and was sued out in behalf of the
sheriff, in his official bond to the Treasurer of the State.
It appeared that the sureties of .IJ.dams had suffered for his defaults, occasioned by those of Gould, and that for their indemnity
be had delivered over to them the bond of Gould, with a written assignment, not under seal, authorizing them to put it in suit, to apply
whatever monies they might collect to their own use, until fully indemnified, and to " discharge the execution." These sureties, ten
in number, constituted James Dinsmore, Esq. one of them, as agent
for the whole, " to defend all such suits as might be brought against
them as the bondsmen of .IJ.dams, employ attornies, and pay such
demands as he in bis judgment should think advisable;" agreeing to
reimburse him for their proportion of such monies as he should expend, and for his services. This writing was not under seal. The
bond of Gould was then put in suit, and his property attached
sufficient to satisfy the first execution which was ultimately awarded
upon the judgment ; for which property one David Gilman gave
his receipt to the attaching officer. Upon tlie issuin~ of that execution, Gilman gave his promissory note to Dinsmore (or tbe amount;
taking bis assignment under seal, in these terms :-" In consideration of a note signed by David Gilman for the sum of $333,20,
payable in six months and interest, I hereby assign over and transfer
to the said Gilman a judgment obtained in the Supreme Juclicial
Court in and for the county of Somerset, June term 1828, in favor
of Benjamin .IJ.dams against Joshua Gould and others ; hereby authorizing the said Gilman to collect the same for his own use and
benefit, without recourse to me or to said .IJ.dams for the payment of
debt or costs. Witness my hand and seal. James Dinsmore, agent
for .IJ.dams and bondsmen." On the back of this instrument Gilmrm executed a regular release of the judgm0nt to Gould and his
bondsmen.
The defendants relied upon these transactions as constituting a
disch:i.rge of the entire judgment rendered for the penalty of the
bond. But it was insisted on the other side that the sureties o(
Jldams had no authority to transfer the judgment to Gilman ; and
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that if they had, yet they in fact had only assigl1€d to him the
amount for which execution had then been awal'ded. The jury
wer~ instructed by Weston J. before whom the cause was tried,
that the defendants were not discharged, if they were satisfied that
only the amount for which C'xecution was obtained, was assigned,
or intended to be assigned. And they found for the plaintiff; the
points raised at the trial being reserved for the consideration of the
Court .

.11.llen, for the plaintiff.
Boutelle, for the defend:mts.
WESTON

J. delivered the opinion of the Court.

The defend ants claim to be released and discharged from the
judgment, upon which this suit is brought, by the party to whom the
same had been assigned. To this defence, two objections are made.
First that Mr. Dinsmore, the party making the assignment, had no
authority from the plaintiff so to do. And, secondly, that the in~
strnment, relied upon as an assignment, transferred a former execution only, and not the judgment. The authority of Dinsm,Jre is
derived from the plaintiff to ]1is sureties, and from them to Dinsrnore,
as their agent. The power, which the plaintiff executed, recites
that his sureties had been called upon to pay money for the default of Joshua Gould, his deputy, and he thereupon authorizes
them to put his bond in suit, against him and his sureties, and to
apply whatever money might be collected thereon to their own use,
until fully indemnified. For which purpose, he thereby assigned
and delivered over the bond to the sureties. The purpose was· a
limited one. They were to avail themselves of the bond only for
the collection of such sums as might be wanted for their indemnity.
It contains no authority to discharge the bond, or to idischarge or
assign the judgment for the penalty, which might be rendered
thereon. In this the plaintiff might have an interest, beyond what
was wanted to reimburse the sureties.
The instrument, given by the sureties to Dinsmore, appoints him
agent to defend, at their joint expense, such suits as had been, or
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might be, brought against them, by reason of their having become
sureties for the plaintiff. And it contains no other authority. The
release therefore cannot have tbe effect to discharge the defendants,
for the want of authority in Dinsmore to assign the judgment.
But if he had such authority, it is by no means clear, that the
judgment for the penalty was necessarily assigned, by the language
used. In a suit on a bond, conditioned to indemnify the obligee or
save him harmless from certain liabilities, jud~ment is technically
rendered for the whole penalty, to stand as security for existing or
subsequent breaches. But there is a further ord·er or judgment of
court that the plaintiff have execution for a sum then liquidated,
being a part of the penalty. Now we are not satisfied that the term
judgment, used in the instrument of assigr:ment, is by law so exclusively appropriated to the technical judgment for the penalty, as
to be beyond the reach of all explanatory testimony. If not, the
coincidence between the sum puid by the assignee, and the amount
of the execution, and the fact that he could have no just claim upon
the sureties beyond that amount, satisfied the jury, and we think
fairly, that the judgment assigned was that rendered in chancery,
determining the sum for which execution should issue. But it is
unnecessary to decide upon this point, as we are all of op;nion that
the sureties of the plaintiff had no authority to assign the judgment
for the penalty.

Judgment on the Veriiict.

SOMERSET.
Judkins v. Lancey.

JUDKINS

VS.

LANCEY;

Where an agent, appointed by parol, paid the money of his priucipai to the credF
tor of the latter, in part payment of the debt; but took the creditor's receipt and
promise in writing to account for the money to the agent himself; and the creditor afterwardij demanded and received payment of his whole debt from the debtor, without any deduction or allowance of the sum thus paid ;-it was held, irl
an action broLight by the principal against the creditor to recover back this sum,
that the agent was a competent witness to prove the fact of his appointment, the
extent of his authority, the terms of the contract with the creditor, and that his
agency was known to the latter.
Heldfurther,-that this testimony did not fall within the class which is inadmissible as contradicting the terms of a valid written coiitract, but it went to show
that the writing was ofno force when made, for want of authority in the agent
to make it.

Tms cause, which was assumpsit for money had and received,
came before the Court upon exceptions taken by the defendant to
the opinion of Ruggles J. before whom it was tried in the court below.
The plaintiff, at the trial below, offered his son E. H. Judkins,
as a witness; who testified that in October, 1828, he let the defendant have a promissory note against one Young for something more
than twenty dollars, which he had received for the price of a yoke
of the plaintiff's oxen, sold by himself to Young; that the defendant paid him for part of the value of the note, leaving twenty dollars still due ; which they agreed should be accounted for or allowed in part payment of a larger sum due from the plaintiff to the defendant, by promissory note, which became due in January follow.:
ing. He also testified that he acted in the whole matter as the
agent of the plaintiff; that the oxen were sold to Young by the
plaintiff's directions, in order to provide funds to meet the payment
of his note due to the defendant; that the capacity in which he acted was known to the defendant; and that the latter gave him a receipt for the twenty dollars, which he had delivered over to the
plaintiff. This receipt being called for, was produced; and ran
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thus : "Received of E. H. Judkins twenty dollars in a note against
Samuel Young, and agree to account lo him for the same in sixty
pays." It appeared that the defendant had subsequently demand13d and received of the plaintiff the full amount of his note, without
deducting the twenty dollars.
The counsel for the defendant objected to the admission of this
testimony to vary or control the terms of the receipt. But the
Judge admitted it; and instructed the jury that if they believed that
the defendant knew that the note against Young was the property
of the plaintiff, and that E. H. Judkins was his agent ; and if they
also believed the testimony of the witness respecting his agreement
with the defendant, the plaintiff was entitled to recovf3r. To which
the defendant excepted ; the jury having found for the plaintiff.

H. Warren, in support of the exceptions, argued that the receipt
was, in effect, a promise to pay money ; not a mere acknowledgment of having received it; but an agreement to account for it by a
fixed day; and that it was plain and unambiguous. The testimony
of the plaintiff's son went to contradict this written contract, and
destroy its effect, by substituting another contracting party, and thus
depriving the defendant of his right of set off; in violation of a well
settled rule of law. Stackpole v . .Arnold, 11 Mass. 27; Mayhew
v. Prince, ib. 54; Arfridson v. Ladd, 12 MasJ, 173; Delande v.
Amesbury Man. Co. 7 Pick. 244; Brown v. Gilman, 13 Mass.
161 ; Small i•. Quincy, 4 Greenl. 49'7.
Allen, for the plaintiff, cited Lyman v. Clark, 9 Mass. 235;
Ford v. Clough, Lincoln, .May term, 1832; Wilkt'.n~on v. Scott,
l 7 Mass. 249.
PARRIS

J. delivered the opinion of the Court at the ensuing term

in Penobscot.
The nature of the transactions in which agents are engaged, being
frequently such that the contracts they make for others cannot be
proved without the agent's testimony, they are considered as competent witnesses on the ground of necessity. It is the constant
practice to admit them to be witnesses for their principals, in order
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to prove contracts made by them ; and every person who makes a
contract for another is an agent within the meaning of the rule. I
Phil. Ev. 99. By their own testimony they may prove their agency, excepting where the appointment was in writing; and, with few
exceptions, may be called as witnesses generally, either for or
against their principals. Fisher v. Willard, 13 Mass. 379; 2

Stark. Ev. 54.
Ebenezer H. Judkins was, therefore, a competent witness. By
his testimony it was proved that the oxen sold to Young were the
plaintiff's, and were sold by his direction to raise money to pay the
defendant's note ; that the defendar,t received the note against
Young, knowing that it was the plaintiff's property, and with the
full knowledge that the witness acted as the plaintiff's agent.
It is incumbent on a party dealing with a special agent to inquire

and ascertain the extent of his authority. Chitty on Contr. 58;
Schirnelpennick v. Bayard, I Pet. 290. Now whatever might have
been the tenor of the defendant's promise, whether to account with
the plaintiff or the witness, if the Young note was actual],.y: the plaintiff's property and the defendant knew it, and also knew that it was
entrusted to the ""itness as an agent appointed for the special purpose of negotiating with the defendant in payment of bis note
against the plaintiff, the defendant could not acquire an interest in
the Young note in any other manner th:;in that prescribed to the
agent by his principal. An agent constituted for a particular purpo.se and unde;: a limited power cannot bind his principal, if he exceed his power. It is well settled law that whoever deals with such
an agent, deals at his peril, wheu the agent passes the precise limits
of his power. 2 Kent's Corti. 484. Any contract, therefore, which

the defendant might have made with the plaintiff's agent, could not
so avail him as to defeat the plaintiff's rights. Even a note taken
i11 the name of the agent, if identified as taken for the goods of the
principal, may be recovered by him as his prnpe:ty. T!tompson v,

Perkins, 3 Mason, 241.
It ha.s been shown that the witness was competent to prove his
agenc:-.y, and if so, then to prove whether it was general or special.
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He was also competent to prove that he notified the defend ant of
his agency and its character, and of the plaintiff's interest in the
note; and when once these facts are established, as they were, no
arrangement which the agent and defendant could make would divest the plaintiff of his interest in the note, unless such arrangement
conformed to the power under which the agent acted.
The principle recognized in the cases cited by the defendant's
counsel is that where one contracts as agent for another, if he would
avoid being personally liable, the contract itself must shew the character in which he contracts, and that he does not intend to bind
himself. But no case has been cited which sanctions the contract
of an agent made in violation of his authority to the prejudice of his
principal, where the person contracted with had knowledge that the
agent's powers did not authorize such contract.
It is to be kept in mind that this action was not brought on any
written contract, and that no attempt was made to vary or explain
such a contract by parol evidence. The parol evidence was offered to prove the plaintiff's property in the Young note, that the witness was the plaintiff's agent, the character and extent of the authority with which he was invested, and that the capacity in which
he acted was known to the defendant. These facts might be inconsistent with the contract actually made between the witness and
defendant, but they go not to vary or explain that contract, but only
to show that the witness was not authorized, as the plaintiff's agent,
to make it. The receipt was offered in evidence by the defendant,
and so far as it had a tende:1cy to contradict or throw suspicion on
the testimony of the witness it was properly offered, but that it could
uncontrollably bind the rights o[ the plaintiff is not admitted.
The decision of Snow v. Perry, 9 Pick. 539, depended upon
principles applicable to this case. Perry sent bank bills by a special
agent to pay Snow a note which he held agair1st Perry, with directions to the agent to see them endorsed c,n the note or take a
receipt for the same. The agent took Snow'!i receipt promisinf; to
endorse the bills on the note, or return them when called for. The
agent was permitted to testify that Snow, who was from home when
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he received the bills, promised to endorse them on the note when
he should return home at evening. The court held that the agent,
in taking a conditional receipt, exceeded his authority, and that the
acceptance of the bills by Snow was to be considered as payment
of the note.
In the case at bar, the recr-ipt was surely calculated to produce
doubt of the correctness of Ebenezer H. Judkins's testimony relating to the particular agreement between him and the defendant,
and consequently to weaken the force of his testimony upon other
points. But the Judge submitted all these considerations to the
jury, where they properly belonged. His instructions were even
more favorable for the defendant than he could have properly requested. The jury were instructed, substantially, not to find for
the plaintiff unless they believed the. defendant knew that the note
against Young was the property of the plaintiff, and that Ebenezer
was acting for anp as agent of the plaintiff, and also believed the.
testimony of Ebenezer as to his agreement with the defendant. If
there be any cause to complain of the instructions of the Judge, it is
with the plaintiff, for the latter clause, from whic)1 the jury might,
perhaps, infer that the plaintiff would be bound by the agreement between his special agent and the defendant, although the fatter knew
that the former had exceeded his authority and violated his trust.
It is not our business to reconcile the discrepancy in the testimony, or inquire into the nature of the transaction betweea the witness and the defendant. Whether the former has testified erroneously as to the owner of the oxen and the Young note, his agency and
the arrangement with the defendant; or whether the receipt was
improperly drawn by the defendant for the purpose of accomplishing
some object not disclosed in the case, we are not called upon to de-

cide.
The witness has testified apparently against liis own interest, and
proof of his testimony will protect the defendant from any action
that the witness may bring on the rece1pt; the jury have believed
him, and we do not perceive any legal ground for disturbing their
verdict.
The etcceptions are overruled.
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JEWETT VS.

GREENE,

If the plaintiff would avoid the bar of the statute of limitations, by having Eea:
sonably sued out process which failed of service through inevitable accident irl
the transportation by mail; it is incumbent on him to show that he previously
ascertained the course of the mail, and that a letter enclosing the precept, and
properly directed, was put into the post office sufficiently early w have reached
. ihe officer, by the ordinary route, in season for legal service.
The plaintiff is not bound, in such case, to send to the nearest officer; but is at
liberty to send to any one within the county or precinct.
The eleventh section ot the statute of limitations, 1821, ch. 62, which saves the
remedy where the suit has been actually declared in, but the writ has casually
failed of service, applies only to the actions mentioned in the eighth section;
which are limited to six years.
If therefore, a suit against the sheriff for default of his deputy, which, by the six:
teenth section, is limited to four years, is not commenced within the time merttioned in the statute, though the writ fail of service by inevitable accident, the
remedy is gone forever.

Tms cause came up by exceptions fiied by the plaintiff to the
opinion of Ruggles J. in the court below. It was an action of the
case against the late sheriff of the county of Lincoln, for the de.:
fault of his deputy in not serving nor returning an execution, issu;;
ed on a judgment recovered in the Common Pleas in this county;
The defendant pleaded the general issue, and the statute of limita.:.
tions applicable to actions against sheriffs for this cause. The
plaintiff replied that a prior action had been commenced within the
four years mentioned in the plea; and that the writ was sent to an
officer for service ; but that through inevitable accident it was not
received by the officer in season to be served for the term at which
it was returnable; and tliat the same writ was duly altered for the
then next term of the same court. This replication was traversed ;
and issue taken thereon.
The execution was issued July 2, 1825, returnable in three
months; and was proved to have been in the hands of the deputy
in the course of that summer, who demanded payment of the debt.;
or; but it was not returned till the term in which the present actiori
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was tried. The writ in this case bore date Feb. 4, 1830. The
coroner, who resided in Dresden, testified that the original writ in
this case was sent to him in a letter from the plaintiff's attorney,
postmarked at Norridgewock, Oct. 14, 1829; but was not received by him in season for service for the ensuing November term, to
which it was returnable ; wherefore he sent it back ; and afterwards
received it again, altered for March term 1830, to which he returned it duly served. He further stated that the mail came to Dresden
only once a •week; that there were two post offices in the town ;
and that letters sometimes came directed to the wrong office, which
occasioned considerable delay.
The only evidence of the date of the original writ was derived
from inspection of the writ itself, the date of which had been partly erased and altered ; and from comparison of the writing, which
was that of the plaintiff's attorney, with other writings prnved or
admitted to be his. The attorney himself was offered as a witness; but was rejected, being interested as indorser of the writ in
the present suit. He then offered to make affidavit that the date
was originally Sept. 4, 1829, and was afterwards altered to October ; but this was not admitted.
Hereupon the counsel for the defendant contended that there was
no competent evidence tending to prnve the time when the first
"action was actually declared in, and the writ therein purchased;"
that the date of the first writ, if proved, would not be legal evidence
of those facts ; that there was no evidence of the date of that writ,
except what was derived from the deposition of the coroner, which
only proved its existence Oct. 14, 1829, which being the earliest
time it was proved to exist, must be taken, in default of other proof,
as the day it was actually made and purchased. He also contended that here was no evidence of any unavoidable accident by which
the first writ failed of service ; and that it failed only by the negligence of the plaintiff in not sending it to an officer in season. And
the Judge was requested to instruct the jury on these points.
But the Judge instructed the jury that they might consider the
default, if any, to have taken place from and after the return day
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of the execution, which was Oct. 2, 1825_; that the plaintiff must
satisfy them that the first writ was made prior to that day; and that
if from inspection of the writ, and from the other evidence in the
case, they should be satisfied that the wl'it was so made, and was
returnable to the then next comt in this county; that it failed of
service through inevitable accident, or the neglect of the coroner to ·
whom it was directed; and that it was duly altered within three
months after the term to which it was returnable, and was then
made returnable to the next succeeding term, at which it was duly
entered and prosecuted; they might consider the statute of limitations as thereby saved, and find for the plaintiff :-That if they
were satisned, from tbe same evid.ence, that the writ bore date, as
suggested by the plaintiff's counsel, Sept. 4, 1829, at the tim~ it
was first sent to the officer for service, the date was jJr.ima facie
evidence that it was mane and declared in on 1hat day,
And that if the first writ was in closed and forwarded by the mail
for service, a reasonable time before the setting of the court to
whieh it was returnable ; and the attorney who sent it had a reasonable and well founded expectation of its being received by the
officer in season for service; but it was not so received ; this was
evidence of an unavoidable a cident, within the meaning of the
statute; and they would determine from the evidence whether it
was so in closed and forwarded.
To which the defenda1it excepted; the jury having found for
the plaintiff.

.lll!en and- TV. TV. Fuller, in support of the exceptions, to the
admissibility and effect of the evidence, cited Brigham v. Esty, 2
Pick. 420; Ilsley v. Stubbs, 6 Mass. 280; Tidd's Prac. 90, 293;
3 Stark. Ea. 1403 ;-that here was no evidence of the date of the
writ, 2 Stark. Ev. 888, 889, note ;---'that it was for the court, and
not the jury, to _determine whether the delay was unavoidable or
not; 1 Stark. Ev. 4L;5, 416, note (t.); Attwood v. Clark, 2
GreeJ1l. 249 ;-and that the saviog clause in the statute applied O_!lly to actions of debt founded on a iending or contract, and not to
suits against sheriffs, Co?k v. Darling, 2 Pick. 605.
57
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Tenney, for the plaintiff, argued that the evidence of the date
was properly left to the jury, and that they were right in presuming
the apparent to be the true date; I Stark. Ev. 284. The failure
of the service presented a question, not of reasonableness or unreasonableness of delay in the plaintiff; but of accident or no accident; which was pmely a question of fact, and therefore properly
submitted to the jury. I Stark. Ei·. 412, 417, 424; Brier v.
Woodbury, 1 Pick. 368. And he contended that the saving clause
in the statute extended to all actions of the case, for whatever cause
they might be brought.
The opinion of the Court was delivered at the ensuing term in

Penobscot, by
PARRIS J.
The statute having been pleaded in bar it is incumbent on the plaintiff to remove the bar. He contends that his case
comes within the class of cases provided for in the 1 I th section
of our limitation act. If so, and he has shown that the first writ
failed of a sufficient service by unavoidable accident he is entitled
to judgment. We will first consider the proof of accident. If the
plaintiff relies upon accident arising from irregularity or miscarriage of the mail, he must shew that his letter was put into the post
office sufficiently early to reach the officer to whom it was directed
in season for service by due course of that mail by which he sends.
Through some parts of the county of Lincoln, the mail passes
every day. It does so through Bath, where the defendant resides,

and through other towns which are as near his residence as Dresden. If, from any consideration, the plaintiff saw fit to send his
writ for service to an officer in Dresden or any other town in the
county, even the most remote, he had a perfect right to do so, and
is not to be prejudiced thereby, provided he sent it in such season
as that by the due and usual course of the mail to that town the
precept would reach the officer sufficiently early for legal service.
This he must show as a necessary link in the chain of eviden~e to
prove the accident; for if the letter was not seasonably put into the
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office, then its non-arrival cannot, by the party sending it, be attributed to unavoidable accident.
From the exceptions it appears that the letter was post marked
Oct. 14, which was Wednesday. Whether it left Norridgewock
on that day, or was then received at the office and sent by the next
mail, does not ar,pear ; probably it was sent on that day. The time
of service for the court to which the writ was returnable expired on
the next Tuesday. To establish the fact then that it was seasonably deposited in the office he must shew that a letter put in at .Yorridgewock on Wednesday, as this was, would, by clue course of the
mail, anive at Dresden sufficiently early to enable an officer, after
receiving it there, to make service of a precept in Bath, before the
expiration of the Tuesday next ensuing; for unless that fact be
proved, the legal inference from what does appear in the case is,
that the delay in receiving tbe letter is attributable to the omission of
the plaintiff or his attorney to put it seasonably into the post office,
rather than to any accident growing out of the irregularity or failure of the mail.
This presumption arises from the want of proof, on the part of
the plaintiff, to show how the fact was, and which, easily obtainable
as it was, he would not probably have neglected to procure, if such
proof would have made in his favor. The exceptions do not show
that this fact was established either directly or by any inference that
can be drawn from the testimony. On the contrary if the mail arrived at Dresden on Wednesday in each week it i3 certain, or if on
Tuesday it is prolJable, that the letter containing this writ could not
have reached there in season for service. On what day it did regularly arrive does not appear by the exceptions. As the exceptions
purport to give all the evidence in the case, and as upon the point
under consideration there was no conflicting testimony, we are called upon to decide as a question of law, whether the proof offered
by the plaintiff, standing uncontradicteJ, as it does, supports the
allegation of unavoidable accident; and we have no hesitation in
saying that it does not. The writ may have failed of service from
that cause, or, what is more probable from the facts proved, the
failure is attributable to the plaintiff's neglect. He ha~ not shown
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the former, and the law requires him to do it even before the defendant is to be called upon to support his defence.
The statute protects the sheriff, generally, from all actions for the
misconduct and negligence of bis deputies, unless commenced and
sued within four years next after the cau::e of action, and that protection must avail the defendant in this case, unless the plaintiff can
avoid it by establisliing the facts alleged in bis replication, and by
showing that his case comes within the exception. It is not sufficient that he merely allege the facts.

On him rests the burthen of

proving them. He asserts that the first writ was made on the 4th
of Sept. If so, it remained in hi•s hands, or his attorney's from
that time to the fourteenth of October, a period of nearly six weeks,
and until less than one, week previous to the expiration of the
time of service for ~he court to which it was returnable. It was
then sent to an officer residing in a town where the mail arrives but
once a week: and without showing that by due course of mail it
could have possibly reached the officer in season for service, and
when, from his own testimony, it is apparent that he might not, he
calls upon the jury to say that it failed of service by unavoidable accident. Such a procedure cannot comport with either the letter or
spirit of the slatute. If the mail performed its usual comse, and
the letter was conveyed without miscarriage, but did not reach
Dresden in season for service, how can the failure be attributable to
accident, or how can the plaintiff's well founded expectations of its
arrival have any bearing upon the question of accident?
It was incumbent on him to ascertain the course of the mail, and
at his peril to send his writ in such time as that, without miscarriage, it would arrive in season. But further, the four years expired on the second of October, and yet, according to the plaintiff's
statement, notwithstanding the writ had then been made four weeks,
he continues to keep it in his possession nearly two weeks longer
before he transmits it to the officer. If be had shown that there
was then time for it seasonably to reach the officer by the conveyance w)lich the p!aintiff selecterli he would not be chargable on
account of the previous delay. But, inasmuch, as he neither doe11
gr 1tttempt11 to show this, the presumption is that it failBd by reason
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of not having been seasonably put into the post office ; and without
any evidence to rebut that presumption, and there n as none, the
defondant might well a~k that the jury should be instructed that
there was no evidence of unavoidable accident by which the first
writ failed of service.
But if the facts alleged in the plaintiff's replication had been
abundantly proved, ,ve are of opinion that they do not avoid the
plea. By recurring to the statutes of i\Iassacbusetts, it will be perceived that our general statute of limitations is made up of sever ..
al statutes of the Commonwealth, passed at different times, and ap~
plicable to different kinds of suits. The 8th and 11th sections of
om statnte are copied verbatim, or nearly so, from the Massachusetts statute of 1794, which relates solely to actions of the case or
of debt grounded upon any lending or contract declared in within
the term of six years next after the cause of action accrued. This
statute was limit<,d in its application to actions arising ex contractee,
and the first section provides what shall be deemed the commencement of such an action. By other statutes the limitation was so
extended as to embrace personal actions of almost every description,
limiting their commencement to different periods after the cause of
actio;1 arose, but omitting the declaratory provision, as to what
should constitute the commencement of an action, contained in the
first section.
Upon a revision of the statutes by our Legislature, section 7th is
made to include all or nearly all actions of a personal nature, including those arising ex delicto as well as ex contractee; and the
provision that the actions " shall be commenced and sued within
the time and limitation expressed," applies to all actions whether of

tort or contract. Then follows the 8th section, which provides what
shall be deemed and taken to be the commencement and suing of
an action of the case or of debt grnuuded upon any lending or contract, viz. declaring in a proper writ, re!urnable according to law,
purchased therefore within the term of six years next after the
cause of action accrued; and the 11th section, which contains the
saving clause on wbich the plaintiff relies, provides that any action
which shall be actually declared in as aforesaid ( that is, in a proper
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writ, returnable according to law, purchased therefor within the
term of six years next after the cause of action accrued,) and in
which the writ p•Jrchased therefor shall fail of a sufficient service
or return by any unavoidable accident, &c. then, and in any such
case, the plaintiff or plaintiffs or his or her executor or administrator, may commence another action upon the same demand, and
shall thereby save the limitation thereof.
As the 11th section is wholly silent as to the limitatioe within
which tl1e first action shall have been commenced, it is necessary to
1"efer to other parts of the statute to ascerta:n to what the phraseology "any action, which shall be actually declared in as aforesaid''
applies; and we find nothing to which it can refer, except the Sth
section, the declaring in the action not being mentioned ot referred
to in any other section.
If the 11th section refers only to the class of cases embraced in
the 8th, it is manifest that it cannot include the case before us, as
such actions are by the 16th section to be commenced and sued
within four years, while the 8th section embraces only such cases
as are to be commenced and sued within six years. This distinction seems not to have been noticed at the trial, and would be fatal
to the plaintiff's action, however strong might be his proof.
What consideration influenced our Le 6 islatu,·e to keep up the distinction which seems to have been adopted in Massachusetts in favor of the class of actions inclL1ded in the 8th section of our statute, it is not material for us to inquire. It has been judicially settled in that State in Cook v. Darling, cited in the argument, that
the distinction exists under their statute, the language of which, the
court say, is too clear to be misunderstood. The language of our
statute is equally clear, being nearly similar and must have the same
construction.
The exceptions are sustained, and a new trial is ordered at the
bar of this court.
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Joy t. Foss.

Jov vs. Foss.
Where the promissor in a note payable in specific articles performed services for
the holder, which were· accepted in payment of the note; after which the holder
sold it to a third person ;-it was hel<l that the promissor could not maintain an
action for the value of his services, they still constituting a good defence to an
action on the note.

Tms was a~sumpsit for work and labor; and it came up by ex-'
ceptions taken by the defendant to the opinion of Whitman C. J,
before whom it was tried in the court below.
It appeared by the record sent up, that the defendant was the
holder of a promissory note which the plaintiff had given to one
Libby, payable in specific articles; that the labor was performed by
the plaintiff for the defendant, in payment of the note, "and that the
note was paid by said labor;" after which the defendant sold the
note to one TVoodsum. And the Judge ruled that this sale of the
note gave to the plaintiff a right of action for the value of his labori
To which the defendant excepted; the jury having found for tha
plaintiff.
Tflells, in support of the exceptions, argued that the note, being
paid, was functus officio, and could not be the foundation of any
further claim against the plaintiff; who therefore had no right of
action for the services by which it had been paid. Tucker v. Smith,
4 Greenl. 415; llow v. Mackie, 5 Pick. 44; Wilby v. Harris, 13
Mass. 496.
Boutelle, for the plaintiff, contended that the defendant, by selling the note, bad deserted tbe contract of payment, and was estopped now to set it up as a defence against an action for the value
paid. And be likened it to the case of money paid, but not indorsed, on a promissory note, the whole amount of which was afterwards
recovered, and collected on execution. Goodrich v. Laflin, 1
Pick. 57 ; Thurston v. Percival, ib. 415 ; 2 Phil, Evid. 83, note;
1 Dane's Jl.br. 221, 229,
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The opinion of the Court was delivered at the ensuing term m
Penobscot, by
PA1rn1s J. The case finds that the labor charged in the plaintiff's
account was performed by him in paynient of a note which the defendant as assignee then held against him, " and that the note was
paid by said labor." The note being payable in specific articles,
was not assignable by indorsement as _a bill of exchange; and consequently, whatever payments might have been made to the original promisee, while it remained in his possession and until notice of
the assignment, would arnil the promissor in defence of any action
that might be prosecuted on it, either for the benefit of the promisee
01· any subsequent assignee.
It is familiar law that the assignment of a chose in action passes
the equitable interest in the debt immediately to the assignee, and;
as between the parties to tbe assignment, the assignor has no right
thereafter to control it. But, until the debtor has notice of the as&ignment,, he may safely make payment t_o the promis('C. Upon
assignment, the assignee takes it, subject to all the equity existing
between the debtor and creditor in relation to the debt assi 6ned, not
only at the time of the assignment, but until the debtor has notice.
Tbe assignment operates as a new contract between the deLtor and
assignee, cornmencing upon notice of the assignment, by which the
promissor becomes the debtor of the assignee, to the amount of what
was equitably due the assignor. As the assignee thus succeeds to
all the equitable rights of the original creditor, he alone has power
to compel payment and give discharge, and whatever payments are
made to him, while lie holds the evidence of indebtedness, operate
as effectually a discharge of the debt, as if made to the original
creditor
Tbe party who makes a payment has a right to apply it as Ire
chooses. If he does not apply it, the party wiio receives it may
make the application. But the application once made, he who receives has no power to change it ; he who pays, none to withdraw it.
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In applying these principles to the case before us, we are led to
inquire wherefore this suit is prosecuted. Wherein has the plaintiff
sustained injury. He has paid the defendant a note which he justly owed him. The defendant had a right to receive it; and having
received the labor in payment of the note, as the case finds he did,
the note was discharged, and it is now too late for the plaintiff to
change the appropriation of his payment. It might operate unjustly
if he could. There may have been reasons influe'ncing the defendant to accept the labm in payment of the note, when he would not
have received it and render himself answerable therefor in cash.
It is contended by the plaintiff's counsel that both parties h_aving
departed from the special contract, it is consequently no longer
binding, and that .Joy may, therefore, claim the value of his labor
of Foss, and Woodsum the amount of the note of Joy. The cases
cited in support of this argument all apply to an executory contract,
which may, undoubtedly be rescinded by the parties at any time
before its execution. But when executed it is not to be revived by
any rescinding of, or departure from its provisions. The parties
may make a new contract, but the olJ one having been executed,
is functus officio. As in Stephens v. Wilkinson, 2 Barnw. <y JJ.ld.
320. The purchaser of goods paid part of the purchase money,
and gave the bill on which the action was brought for the remainder; he had possession of the goods delivered to him, kept them
for two months, and was then dispossessed by the vendor, It was
held that this constituted no defence, the contract was not rescinded, and the remedy for the disposscsoion was by trespass.
It is not perceived how the transaction between Foss and Woodsum can affect a contract executed between Jog and Foss. Besides, it is not pretended that Joy has paid Woodsum. any thing on
the note, and it docs not appear that he has been or ever will be
called upon to pay it. It would seem· to be snffiriently early for
him to move when he has sustained, or at least, become liable to

lllJllrYFrnm the exceptions it appears that the proof of payment came
from the plaintiff; of course he has it in his power to prove it again ;
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and whenever proved, as it was in the court below, it will be abundantly sufficient to protect him against any suit that may be brought
on that note, either by the defend ant or his assignee.
1f Fo$S hi.ts practised deceitful}y and dishonestly with Woodsum,
what caose is, that for the plaintiff's interference. If the note had
been paid when Foss passed it to Woodsum, it was thereby discharged. There was no longer any subsisting contract between the
promissor and the first assignee. Foss had no claim, either legal or
equitable 1 against the plaintiff, and of course could assign none to
Woodsum.
When Woodsum purchased the note, it was his business to have
ascertained what claims the debtor had upon the promisee or any
previous aiilsignee, that might diminish or destroy its value. This
he might readily have done by application to the debtor. If he
neglected to do this, he must have purchased it principaUy upqn the
credit of the defendant, the party from whom he received it, and if
he has been deceived by Foss, he, TYoodsum, would seem to be the
person to complain, rather than the plajntiff, around whom the law
throws its foll protection.
As the case finds that " the note was paid by the labor," we do
not perceive how the plaintiff can be allowed for it again. If, as was
suggested at the argument, the exceptions state the case relative to
payment stronger than the proof justified, the plaintiff will have an
opportunity of correcting it on a new trial.
.

The exceptions are sustained, and a new trial granted.
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trator not being authorised to come ia
and defend. Merritt v. Lumbert.
128
2. ln such case it seems that the rem- ACTION OF THE CASE.
1. In an action of the case foc divert<:>dy for the legal representatives of the
defendant is by 11n action ofreplevin or ing water from the plaintiff's mill, it is
trover against the plaintiff, after demand no defence that the mill stands within
and refusal.
ib, the limits of tide waters, and is therefore
3. A deputy slteriff, having attached 11 public nuisance. Simpsm v. Sewy.
138
personal property on mesne process, delivered it to third persons, who stipulaSee TENANTS IN COMMON 1, 2, 3, 4.
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ed. Upon the rendition of judgment,
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thNefore of !tis dPputy, having expired, AQUATIC RIGHTS.
the exi,cution was placed in the hands
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uf the new sheriff for eollcction, who,
within the thi1 ty days,demanded the pro- ARBITRAMENT AND AWARD.
1. 'Whether referees may lawfully ex•
perty of the dqrnty who had attached it.
lt was held that the deputy, being thus 11mine the parties themselves before
made liable to the attacl1ing creditor, tl1em,--1Jwxrc. Patten v. Hunnewell. l!J
might maintain an action for the pro2. Where two parties submitted a
perty, against the bailees; and that the question of betterment~, popularly so
new sheriff was a competent witness for termed, to referees, who were to " dethe plaintiff in the action. Bradbury v. termine as referees" whether the tenant
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was held, in an action upon this award,
that the <1uestion of law was dcfiHitivcly
sublllitted to the referees ; and that a11y
mistake of law, Oil their part, was not open to further exan,ination. Smith v.
1'/wrn:l'ike.
119
3. The question of the recoum1itment
of a report of referees appoiuted under a
rule of court, is addressed t0 the discretion of the court; who;e decisiou, therefore, is not the subject of a bill of exceptions. vVa/ker r. Sanborn.
288
4. Such, also, it seerns, is the question
whether a report shall be accepted 01· not,
Oil a hearing of objections founded on extraneous facts, relating to the c(}urse of
proceedings before referees, where there
is no proof of fraud, partiality or corruption.
1:b.
5. \Vhere a party defeudant, ha,,ing a
goo<l defeuce at law, agreed to submit
the action to the determination of referees, in the usual form; he was considered, in the abseuce of all evidence to the
contrary, as referring all questions, as
well of law as of fact, to their judgment.
If therefore their decision be agai11&1 him,
it is no ground for the rejection of the award that it is against law.
ib.
6. 'l'his Court has no authority to recon1n1it a report of referees which had
been returned to the court below, aud
there accepted ; the case being brought
up by exceptions to that decision.
ib.
See
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AHRFST.
I. \Vherc the oilicer and execution
debtor being t<>g,ether, the debtor said he
had surrendered; and the officer thereupon reu1arkecl that he had appoiute<l a
third person to be his keeper; this was
held to be sufficient evidence of an arrest. 8/ront v. Gooch.
127

See

CONSTITUTIONAL LAW

1.

ASSIGNl\1ENT.
1. In order to protect the assignee of
a chose in action from the effect of any
subsequent payment by the deutor to the
assignor, it is suflicient if he give the
debtor notice of tho assignment, without
exhibiting the security, or offcriug him
any other eviuence of the fact. Darenport v. 1"Voorlbridgc.
17
2. After the assignment of a cho~e i,t
action, no subsequent tlct Gr declaration

of the ussignor can modify or control i1,
Hackett r. .Marti1t.
77
3. Nor can the assignor in such case be
admitted a wituess for the debtor, in an
action brought aguirn,t him in the narne of

the assignor, for the benefit of the assigne&
i~
4. Put tho relations of the debtor are
not changed till he has notice of the assig.Hment.

ib.

5. A note, and the mortgage girnn to
secure tho payment of it, ha,,ing been assignee! to a third person when over-due,
in an action 011 the rnortgage, brought by
the a~signee ugaiust the uwrtgagor, it was
held that the latter rnight set up in defence t1gainst the assignee any paymenh
made by him to the original mortgagee,
prior to 1:otice of the assignment. Litltgow r. Ernns.
:mo
6. The mortgagee is in such case a
cornpetent witness for the assignee, being properly released. And where the
release was of all demands, it was held
that this did not affect the validity of the
assignment, which was absolute on its
foe,,, nor consequently, the plaintiff's
right to recover; though the witness testified that the assignment was iu fact intended as collateral security for the payment of a debt due to the assignee; the
legal operation of the release being to
vest the mortgage absolutely in the assignee, and to discharge his claim of indemnity against the assignor.
ib.
7. If goods be assigned in trust for the
payuient of debts, and the assignee be
summoned as the trus\ee of the debtor, in
a suit brought by a dissenting creditor the
latter is to be preferred to such creditors
as had not assented to the ussignrnent
prior to the scrv ice of his process, Copeland v. H'eld.
41 l
8. The assent of preferred creditors to
an assignment for the payment of debts
may well be presumed, their claims being fully provided for; that of other creditors must be expressed.
ib.
9. Where goods were so assigned,
which the trustees sold, taking the purchaser's notes on time, which were not
yet payable, it was held that he was still
chargeable for their value, as the trustee
of tho debtor, in a foreign attachment.
ib.
I 0. \Vhere property of various descriptions i,i assigned for the payment of debts,
and the assignee is summoned as the
trustee of the assignor, in a suit brought
by a disscnti11g creditor, the court will

A TABLE, &c.
not undertake to marshal the assets in his
hands, by designating the fund out of
which any creditor shall be paid.
ib.
11. ·whether, if u general assignment
be made, for the equal benefit, pm rata,
of all the creditors of the assignor, their
assent to it rnay be presumed ;-qurere.
ib.
12. ·whether a verbal assent to such
assignment is sufficient ;-qurere.
ib.
13. Whether, if the written assent of
the creditor be necessary, and the indenture be made in triplicate, his signature
to one of the parts is sufficient;-qurere.

ib.
See l\foRTGAGE 6, 7, 8, 10.
SETTLERS 2.
ASSUMPSIT.

1. Where the promissor in a note payable in specific articles performed services for the holder, which were accepted
in payment of the note; after which the
holder sold it to a third person ;-it was
held that the promissor could not maintuin an action for the value of his services,
they still constituting a good defence to
an action on the note. Joy v. Foss. 455
2. Where a recognizance had been taken in too large a sum by the fraud of
the conusee, and satisfaction had by an
extent on the land of the conusor, it was
held, that notwithstanding a writ of entry
for the same land had been brought by
the conusee against the conusor, and successfully prosecuted to final judgment,
yet the conusor might now show the
fraud of the conusee, and recover the excess, in an action for money had and received. Morton t'. Chlindler,
9
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logs to JI, but was merely a locatio operis faciendi. Barker v. Roberts.
101
See EvIDENCE 15, 16.

BANGOR, SETTLERS IN.
See FLATS 3.
BASTARDY.
I. Where-the complainant, in a bastardy process, alleged that the child of
which she was then pregnant was begotten on or about a certain day in Jlpril,
without saying in what year, this was
held to refer to the Jlpril, next preceding. Tillson t'. Bowley.
163
2. Where the complainant, in such
case, said, in the time of her travail, that
the child was P. T's, or not any one's,
this was held a sufficient accusation, within the meaning of Stat. 1821, ch. 72, sec.
1.

ib.

3. The complainant is not bound to answer the question whether she has had
inte1course with another man who might
have been the father of the child.
ib.

BILLS OFEXCHANGE AND PROMISSORY NOTES.

1. At the time of tlie indorsement of a
promissory note then payable, the indorser requested the indorsee " not to
call on the maker at present," to which
the indorsee agreed. No demand was
made on the maker till more than six
month~ afterwards, and no notice to the
indc,rscr till three months after demand;
all the parties living in the same county.
And it was held that this agreement did
not excuse so long a delay, and that the
indorser was discharged. Lord v. Chadbo11rnc.
ms
2. If the payee of a negotiable note
ATTACHMEN'l'.
indorses his name in blank on the back,
See EvIDENCE 15, 16.
he thereby assumes only the legal liability of an indorser, depending on writATTORNEY.
ten evidence, which cannot be varied by
See EVIDENCE 21.
parol. Puller v. ·11'Donald.
213
PRINCIPAL AND AGENT.
:l. llut parol evidence is admissible to
show that the right to dl'llland and no\VRIT 1, 2.
tice was waived by the indorser.
ib.
4. It is not necessary that such waiver
BAILl\IENT.
1. \\There Jl. agreed to take the logs of be positive. It may result by i,nplicaB at a certain place, and at an agreed tion, from usage, or from any undermethod of computing the quantity ,-to standing between the parties which is of
saw them into boards, and transport and a character to satisfy the mind that a
ib.
deliver the boards to B-and the latter waiver was intended.
5. A negotiable security, given in a
agreed to sell the boards, free of charge
for commissions, and to allow Jl. all they foreign country, is not to be regarded
here as an extinguishment of a simple
should sell for, beyond a stipulated price contract debt there created, unless it is
per thousand,-the property to be and rnade so Ly the laws of that country.
remain all this time at the risk of Jl :-it Descadillas v. Ilarris.
298
was held that this was not a sale of the
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6. The giving of such security here, is ject matter. Bath Br. Co. ,v . .Magoun.
292
only presumptive evidence of the intent
2. Therefore, though a county road was
to extinguish the prior simple contract
debt; liable, like all other presumptions, illegally laid out, and, being a free road,
to be rebutted.
ib. operated to the injury of a neighboring
turnpike, by diverting the travel thereSee AssUMPSIT I.
EXECUTORS, &c. 14.
from; yet a writ of certiorari was reINFANT 2.
fused on the petition of the turnpike corporation, because it owned no land over
which the road was laid, and was not diBOND.
I. No bonds are held void foreaseand rectly affected in any of itii vested rights,
favor, unless given to the sheriff or ar- the damage it sustained being only reresting officer. Kavanagh v. Saunders. mote and incidental,
ib.
422
See PUBLIC LOTs I.
2. If an officer, having n debtor lawWAYl,2,8,4.
fully in his custody on mesne process, require, for his enlargement, a bond con- CHANCERY.
1. Whether, if the purchaser at a shertaining more than is authorised by law,
it seems that the debtor may be consid- iff's sale of a right in equity of redempered under duress, so far as respects such tion, refuse to receive the deed and combond.
ib. plete the purchase, the bill in equity a3. But if the debtor, in order to obtain gainst him for specific performance may
his enlargement, voluntarily offers to the be brought by the judgment creditor acreditor other or greater security than the Ione ;-qumre. l!rench v. Sturdivant.
246
statute requires, and it is accepted; it be2. If it may be so brought, the officer
comes a valid contract between the parties.
ib. is a competent witness for the plaintiff.
ib.
See ACTION 4.
ESCAPE 2, 3.
3. This court has no power to decree
PooR DEBTORS 8, 4, 5, 6.
the specific performance of a contract to
SHIPPING I.
convey real estate, which is not in writing; even as it seems, though, a parol
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contract he confessed by the answer.Chadwick v. Prop'rs. Haverhill bridge, 2 Stearns v. Hubbard.
820
Dane's .Ii.hr. 686
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CERTIORARI.
I. The writ of certiGrari is grantablc
only on the petition of tho5e who have a
direct and vested legal interest in the sub-

CONSTITUTIONAL LAW.
I. The privilege of freedom from nrrest while going to or returning from the
polls on the days of election, does not
extend to an elector preparing to go, if he
has not actually proceeded on the way.
Const .•drt. 2, Sec. 2. Hobbs v. Getchell.
187
See CORPORATION 2.
CONTRACT.
1. Where mill-logs were sold for a
price per thousand, according to the
quantity of lumber they should afterwards
be estimated to make; and there was a
table or scale of estimation then in such
general use that the parties were found
by the jury to have referred to it as the
rule for computing the quantity; it was
held that they were bound by this scale,
though proved to ho in some respects erroneous. Heald v. Cooper.
32
2. And, where the deduc~ion actually made in such case, to render all the

A TABLE, &c.
iumber equal to merchantable, was found
to be too small; yet it having been made
by mutual assent of both parties, with equal means of information, and without
fraud, it was held conclusive upon both.
ib.
3. Where a creditor received of his
debtor the note of a third person as collateral security, which he promised to nse
· all reasonable means to collect, and to account for; and afterwards the principal
debt wa~ otherwise paid; it was held that
he was thereby absolved from all further
obligat_ion to collect the note, thus deposited with him, and was bound to return it to the owner. Overlock v. Hills.
383
4. The principal debtor in a promissory note conveyed to his surety a certain
quantity of timber, by a writing in these
terms :-" In consideration that B. D.
has become my surety to J. W. in the
sum of three thousand dollars, I hereby
assign to him all the timber cut or to be
cut the present seasoq at my mills," &c.
The surety himself also borrowed money
of tho same lender; and afterwards, by
indorsement, assigned all his interest in
that instrument to J. 0., whom he subsequently directed to apply the proceeds
of the timber, first to the last mentioned
debt of his own, and the balance to the
debt of three thousand dollars, due from
his own assignor. Hereupon it was held:
-That the instrument conveyed to B. D.
all the timber described in it;-yet not
absolutely; but in pledge and trust, to
pay the debt for which he had become
surety ;-and that he had no right to
change the appropriation, by applying the
proceeds to his own debt. Ware v. Otis.
387
5. In all written simple contracts, evidence of the consideration may be received, in an action between the original
parties. Folsom v . .Mussey.
400
6. Therefore, whert'l the defendant.
being agent of the plaintiff for the sale of
his lumber, had sold some and taken the
purchaser's note for the amount, payable to the plaintiff ; and afterwards the
plaintiff, being apprehensive of suits by
his own creditors, made a sale of this
note and of the rest of his lumber to the
defendant, taking his note for the estimated amount, but under a verbal agreement that the defendant should be holden to pay only so much a, he might actually realize from the property, in the
same manner as if no note had been given; it was held that these circumstances

463

might bo shown in defence against an action upon the note, to avail so far as they
might prove a partial failure of consideration; but that they did not absolve the
defendant from the obligation to use diligence in collecting the note sold to him.
ib.
See EvrnENCE 16,

CONVEYANCE.
I. When the boundaries of land described in a deed cannot be established
by reference to known monuments; and
the courses and distances cannot be reconciled, there is no universal rule which
requires that one of these should yield to
the other; but either may be preferred,
as shall best comport with the manifest
intent of parties, and with the circumstances of the case. Loring v. Norton.
61
2. A lot of land, being one of several
fronting on a river, was sold by reference to a plan, without other description j
and it appeared that the surveyor, in laying out a large number of river lots, measured the front lines and marked the corners on the river, but never surveyed the
sides nor the rear lines; nor did he correctly lay down the course of the river,
but represented the place in question as a
regular curve, and laid down the rear
lines of the lots from corner to corner, as
part of a larger concentric circle, when in
fact the course of the river at that place
was irregularly serpentine. It was held
that the lots were to be located by laying
off the side lines by the courses and distances from the river, according to the
plan, and then drawing the rear lines
from one corner to another, thus making
them conform to the true course of the
river, as originally designed, though not
so delineated, by the surveyor.
ib.
See FLATS 1, 2.
FRAUDULENT CONVEYANCE 1,2.

CORPORATION.
1. The private statute of 1830, ch. 89,
constituting T. P. S. " and his associates" a corporation by the name of the
Bath-ferry-company, did not impose on
him the necessity to take associates, but
virtually conferred on him alone the right
to exercise all the corporate powers therein granted. Day v. Stetson.
365
2. So far as the fifth section of that
statnte, authorizing the erection of piers
and wharves for a horse ferry, on the
land of others, for such compensation as
the Sessions might assess, did not secure
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to the owners of the land the right to n
trial by jury, its provisions would afford
no protection again,st u suit ut law, brought
for the recovery of damages.
ib,
COSTS,

1. Upon an appeal from the decree ofthe
.T udge of Probate establishing the validity ol a will, the allowance of costs to the
appellee, where the decree is affirmed, is
within the discretion of this court; and
will be refused, if there was reasonable
ground for prosecuting the appeal. T17are
i,. Ware.
42
2. In actions brought jointly hy the
States of Maine and Massachusetts for injuries to their common lands in Maine, no
judgment can be rendered for costs, in
favor of the defendant. The State i,.
Webster.
105
3. In an action of the case for digging
a trench and diverting water from the
plaintiff's mill, full costs are to be taxed
for the plaintiff prevailing, though the
damages awarded to him are less than
twenty dollars.
J¥illiams t·. Veazie.
106
4. In an action of the case for obstructing a water course, full costs are taxable,
upon a sound construction of Stat. l 821,
ch. 59, sec. 30, though less than twenty
dollars are recovered. Simpson t•. SeaN~
1~

DEED.
See AssrGNMENT 8, 11, 12, 13.
CONVEYANCE 1, 2.

was bon11ded on one side liy a porn!, anri
on the other sides hy other lands, to which
the claimant had good title; though hi~
fences did in fact surround the land in r1ucstion on all sides except that 11ext the pond,
yet it was properly left to the jury to determine whether they were erected for
the purpose of inclosing the land in controversy, or merely for the protection of
his own. Dennett v. Crocker.
239
2. Land thus situated being about to
be sold, the claimant declared to the intended purchaser that he held it hy possession, waruing him not to buy a quarrel; but it was held that these declarations, unaccornpaniccl by any act of ownership, did not constitute a disseisin, nor
change the character of the previous inclosure by fences.
ib.

DIVORCE.
See EvrnDNCE 17.
DOMICIL
I. \Vhere the wife left her husband,
and returned, with her children n11d furniture, to her father's house in the same
town; and the husband, not being suffered to follow her, and having no property,
sought ernployn1ent ina ncighboringto,vn,
inteu<llng to return an«! rhvcll with ]1if'l
wife whenever she should he reconciled

to him, which was afterwards cflectcd ; it was held that his dornicil remained in
the town where his familv had continued
to reside. J,Vtderbc,rough t'. Newfield.
20:1

Sec SETTLEMENT J.

DEPOSITION.
1. \\There a party was notified to attend at the taking of a deposition on the
Saturday before court, and attended accordingly, but it was not taken; and he
was given to understand that it would not
be taken; but was afterwards notified to
attend in the forenoon of the following
Monday, being the last day of the vacation, and also the day of the annual election of State officers, at which time he
did not attend; it was held that the deposition, taken under these circumstances,
was very properly rejected. Ulmer v.
Hills.
326
See PRACTICE 3, 4.

ELECTION.
See CoNsTITUTION AL LA w 1.
EMANCIPATION.
Sec SETTLEMF.NT I.
ERROR.

See REVIEW 1.
\VAY 1, 2, 3, .1.

ESCAPE.
1. The action of debt lies in this State
for the escape of a debtor in execution;
and the plaintiff will be entitled to recover the whole amount of his debt anil
costs. Fullerton v. Harris.
39:l
2. \Vhere a blank bond for the liberty
DEVISEE.
See SETTLERS 3.
of the prison was signed by the debtor
and his sureties, and the apprornl of two
· .Justices of the qiwrnm was certified thereDISSETSIN.
1. Where land was claimed by actual on; and all the blanks were afterwards
possession and inclosure in fcncas, anrl filled up by a third pcrnon, hy vr,rhal au-
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thority from the obligors; it was held that
this was a good bond against them; and
that the approval, however irregular, was
sufficient tG> justify the gaoler in enlarging
the prisoner.
ib.
3. In an action against the gaoler for
the escape of an execution debtor, after
taking such a bond, it was held that the
testirnony of the approving magistrates
was not admissible to show that the sureties were not suffici•:mt, or that the bond
was not regnlarly approved.
ib.
4. ·whether debt for the escape of a11
execution debtor lies against one exercising the otiice @f gaoler de facto, but
not de jure,--qu<£re.
ib.

EVIDENCE.
1. In an action against the sheriff for the
misfeasance of his deputy in .the sen·ice
of an execution, the declarations of the
deputy are admissible in evidence against
him. Savar;e v. Balch.
27
2. And where the deputy in such case
had declared that the execution creditors
had engaged to indemnify him, their testimony was fot this cause held inadmissible.
ib.
3. In an action against the sheriff for
the neglect of his deputy, the deputy himself, being properly released, is a competent witness for the defendant. Jewett
,, . .flrlams.

30

4. If, upon tho cross examination of a
witness, a qm,stion is put to him relating
to the matter in issue, his answer may al~
terwards be contradicted by other proof,
for the purpose of impeaching his credibility. But if tho question relates to collateral matter, ti\c answer of the witness
is conclusive upon the party cross examining him. Nor is it necessary, in this
State, first to ask the witness whether he
has not, at other times, stated the facts
in a different manner, in order to lay a
foundation for contradicting him by proof
that he has so stated them. Ware v.
U,"are.
42
5. Where it is attempted to impeach a
witness by proof of contrarlictory statements made by him out of court; he cannot be supported by the party calling
him, by proof of other declarations out of
court agreeing with his testimony on the
stand.
ih.
6. ,vhere, upon the probate of a will,
the question is upon the sanity of the testator, the opinions of the opposing party
upon that question, in favor of his sanity,
expressed ont of court, may be given in
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evidence by the executor, in support of
the will.
ib.
7. The rule admitting evidence of the
declarations of a third person, made in
the presence of a party and affecting his
interest, is not to be extended to include
declarations made before such interest
was acquired or known by the party to
exist.
ib.
8. Thus, a conversation between other
persons, affirming the santity of a testator,
had in the presence of the execntor,without his dissent, tho testator bei_ng still alive, and it not appearing that the executor then knew that he was appointed to
that oflicc, or that the will was made, am
not admissible against the validity of the
will when offered for probate by tho executor.
ib.
9. Upon the trial of such issne, the opposing party offered to read in evidence
the letters of a stranger who was proved
to be insane, for the purpose of showing
that insane persons might rationally write
nnd converse on some subjects ;-but such
proof was held inadmissible.
ib.
10. '!'hough none but the subscribing
witnesses to a will are permitted to testify their opinions respecting the sanity or
the testator; yet where others were called hy the party opposing the will, to testify to facts showi"ng his insanity, and
their testimony was impeached by proof
of their declarations at other times that in
their opinion he was sane; it was held
that these opinions might bo consider~,!
by the jury, with the other evidence in
chief, to prove his sanity.
ib.
11. In an indictment for adultery, a
copy of the record of the marriage, though
admissible in evidence, is not sufficie;it to
establish the fact of the marriage, without proof of identity of the pcrson.U,'cdgwood's case.
75
12. An entry under a deed not recorded, followed by continual visible occupancy, is only implied notice of a change
of property; but is not equivalent to the
registry of the deed. Heu·es v. VVisu:ell.
94
13. Therefore where A conveyed to B

who entered into possession, but did not
cause his deed to be recorded; and being
in possession conveyed to C, who recorded his deed, but suffered the land to lie
vacant;-and afterwards S, fraudulently
induced B to surrender his deed to .fl,
who gave a new deed of the same land
to S, which wa.q recorded; and Sentered and occupied till his death; and his
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administrator conveyed to TV, who had
no knowledge either of the fraud of S, or
of the previous deed from J1 to B :-it
was held, in an action by C against W,
that the possession of B was nothing
more than implied notice of his title; and
that W, having no knowledge of it, was
entitled to holcl the land against C.
ib.
14. The demandant in a real action,
having produced an office-copy of his title-deecl, and proved that the original
once existed, ancl was genuine, and that
the subscribing witnesses were out of the
jurisdiction; and having made affidavit of
the loss of the original; was permitted to
read the copy in evidence.
ib.
15. ·where property was attached by
an oflicer, and delivered to a third person
for safe keeping, to be forth coming upon demand; it is competent for the bailee, in an action against him upon his
promise to redeliver the goods, to show
that they were not the property of the
debtor from whom they were taken, and
that they have been restored to the true
owner. Fisher v. Bartlett.
122
16. If the attachment was merely nominal, qua re whether any consideration existed for the undertaking of the supposed
bailee.
ib.
I 7. In a libel for divorne, for adultery,
where there is no appearance of collusion
between the parties to procure a divorce,
but the contrary; evidence of the confession of the guilty party may he received
in proof of the offence charged in the libel. Vance v Vance.
132
18. Upon the trial of a writ of right,
the tenant gave in evidence a deed conveying the premises from the deinandant
to a third person, in order to disprove the
demandant's right to recover; and evirlence was also offered to show that previous to this conveyance the tenant had
verbally admitted the dernandant's title
a, tenant in common with him, though he
had, after the conveyance, denied it,
claiming to hold the whole. The !alter
declarations, made after the conveyance,
the Judge instructed the jury to disregard.
And for this cause a new trial was granted, the evidence being proper for them
to consider, as tending to show the intent
and evince the character of his previous
occupancy. Sewall '"· Sewall.
19~1
19. The payment of t;qcs on land, as
an act of ownership, may be proved by
parol, without production of the assessments, or of the collector's tax books.Dennett v. Crocker.
239
20. The master of a ,·csscl, ha,ing, in

a foreign port, borrowed money on tiw
credit of the owner, for the necessary
purposes of the voyage, is a cornpetent
witness for the lender, in a suit against
the owner of the vessel to recover th0
money borrowed, though he may have
drawn a bill of exchange on his owner
for the amount. Descadillas v. IIarris.
298
21. A se('()nd suit lmving been brought
for the same cause of action, !he attorney of record for the plaiutitf in the first
action is competent to testify that he received of the defendant the sum sued for•
and discharged him of the demand, notwithstanding the attorney also claims the
money under an all edged assignment from
the plaintiff to himself. Mc Laine v.Bachelor.
324
22. Subsequent possession by the vendor, of the thing sold, is never taken as
conclusive evidence of fraud; but is to be
considered by the jury in connexion with
any explanatory proof which may be adduced. Ulmer v. Hills.
326
23. In an action on the oflicial bond of
a collector of taxes, where the point in
issue was whether the money collected
had been paid over to the treasurer or
not, it was held that the treasurer, being
released by the town, was a competent
witness to disprove the payment. Ford
v. Clough.
33-1
2-1. In a real action, in which the general title was admitted to have been originally in the clemandants, but an adverse title by disseisin was set up by the
tenant, it was held that the fatter could
not give in evidence the parol declarations of the demandants' agent, tending
to prejudice their title. Pejepscot Prop'rs.
v. Nichols.
362
25. \Vhether if a deed declare the purchase-money to have been paid by .fl, parol evidence is adrnissiblc to show that it
was in fact paid by B so as to raise a resulting trust in favor of B-quare. Gardiner Bank v. TVheaton.
373
26. Four defendants were sued as partners, and served with notice to produce
the written agreement of their association;
and thrne of them having been defaultccl,
the other appeared, den) ing the partnership. Aud the agreement not being prodtl('cd, it was held that the plaintiff might
give parol evidence of its contents, having first proved that it ,va8 seen in thn
hands of one of the other defendants, and
that the party appeuring acknowledge,!
that he signed it. Thomas v. Hardin{;"
~
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27. ·where an agent, appointed by p11.-ol, paid the money of his principal to the
creditor of the latter, in part payment of
the debt; but took the creditor's receipt
and promise in writing to account for tho
money to the agent himself; and tho
creditor afterwards demanded and received payment of his whole debt from the
debtox, without any dednction or allowance of the sum thus paid ;-it was held,
i.11 an action brought by the principal against the creditor to recover back this
sum, that the agent was a competent
witnes;; to prove the fact of his appointment, the extent of his authority, the
terms of the contract with the creditor,
and that his agency was known to the
latter. Jndkins v. Lancey.
4-12
28. Held further ,-that this testimony
did not fall within the class which is ina,lmissible as contradicting the terms of
a valid written contract, but it went to
show that the writing was of no force
when made, for want of authority in the
agent to make it.
ib.
See ARBITRAMENT & AWARD I.
AssIGNMENT 2, 3, 6.
BASTARDY 3.
BrLLs OF EXCHANGE, &c. 3, 6.
CHANCERY 2.
CONTRACT 5.
DEPOSITION 1.
EscAPE 3.
EXECUTION 2,
LIMIT AT IONS 2.
MILITIA 2, 4, 5.
!'LEADING 2, 4.
l'RACTICE 7.

s, !J.

l'rnNCIPAL AND AGENT
l>RINCIPAL AND BURJ<~TY

.1.

3.

TowNs 2.

EXCEPTIONS.
See ARnIT nAMENT & AW ARD 3,-1, 6.
PRACTICE

2, 6.

EXECUTION.
1. If an execution be issued within
" twenty four hours" after judgment,
though it be on the following day, it is
irregular under Stat. 1821, ch. 60, sec. 3,
and may for that cause be set aside. Allen v. The Portland Stage Co.
207
2. Paro! evidence may be received to
show the hour of the day at which an execution was issued,. for the purpose of
showing that it was within twenty four
hours after judgment, and therefore irregular.
ib.
3. But such irregularity can only be
shown by parties or privies; and it can-
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not affect the t itlo uf an innocent purchaser without notice.
-ib .
4. vVhether this olijection can be taken
collaterally, or 011ly directly upon a motion to set aside the execution ;-qua:re.
ib.
5. The extent of an execution on real
estate cannot be considered as commenced till the appraisers arc sworn.
ib.
6. vVhethcr it can 1,e said to be com-·menced before the land is shown to the
appraisers ;-dnbitalur.
ib.
7. Therefore where an appraiser was
chosen by the debtor's attorney, and the
debtor died before either of the appraisers w,1s sworn, the exteut was for thi,,;
cause held void.
ib.
8. Paro! evidence is admissible to show
the time of the debtor's death, for the
purpose of avoiding tho extent, as it docs
not contradict any fact stated in the oflicer' s return.
ib.
!J. ,vhere, in the extent of an execution, the appraisers deducted one third
part of the actual value of the premises,
for the possibility of dower existing in
the debtor's wife; it was held that this
was an error, which, if it appeared in the
return, woul<I \'itiate tho extent; but that
parol evidence could not be received to
show the fact. Boody v. York.
272
10. A judgment debtor is not discharged by the seizure of land in execution, us
he would be by the seizure of his good;;;
because the title to tho land is not ch:rnged but by a return of the officer, showing
a compliance with the requisites of Jaw
and made matter of record, us the statutes require. Chandler v. Ji'urbish. 408
11. Therefore, where, on an execution
against a principal debtor and his two
sureties, a right in equity of redemption
belonging to one surety was seized, and
sold to the other, by the sheriff; but no
deed was given, nor any return made of
the sulc; and afterwards, the purchaser,
abandoning the purchase, paid the execution, and sued his co-surety for contribution ;-it was held that such snle, being no discharge of the debtor, noraffecting the title to tho land, constituted no
bar to the action.
ib.

EXECUTORS AND ADl\IINISTRA'l'ORS.
1. The statute of 1821, ch. 51, sec. 28,
which requires an admini,trator to settle
his account of admiuistration within ~ix
months after tho commissioners on an insolvent estate have reported a list of
claims, is satisfied if he exhibits his ac-
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count within that time, and presents himself to verify and support it. Eaton i·.
Brown.
22
2. The penal consequences of that part
of the statute do not attach, where an account, settled after six months, is comJiosed of new items in favor of the estate,
which have subsequently come to the
knowledge of the administrator, without
any want of diligence on his part, or
which haYc arisen from the unexpected
collection of a debt which had previous!y been deemed of no value.
ib.
3. The question whether a physician's
char.-res accrued for services rendered in
the !~st sickness of the deceased, within
the meaning of Stat. 1821, ch. 51, sec.
25, is to be decided by the jury. Huse

v. Brown.

167
4. And it seems that the sickness,how.
ever Jong its duration, which terminated
in the death of the patient, is within the
meaning of this statute; though the same
lan«uaue employed in the Stat. 1821, ch.
38,"set 3, respecting nuncupative wills
may require a more restricted interpreta-

tioo.

~

5. A father conveyed his form to his
son, resening a life estate to himself;
and takin.-r from the son a bond to pay all
his father;"s debts, support him during his
life, furnish him with a horse, oxen and
forming tools to use at his pleasare; to
deliver and account for to the father, on
demand, certain enumerated neat cattle
ani! sheep belonging Io the father, or others as good as those. The son thencefoi:th had the chief management of the
farm and property for ahout three years,
when the father died; soon after which
the son sold the stock as his own. Hereupon it Wil.S held:That if the son was attorney to the
father, his authority was not coupled with
nn interest;-or, if it was, yet by its
terms it was to be executed only in his
life-time ;-and in either case it ceased at
the death of the father:6. That placing the property thus under the apparent ownership of the son,
did not estop the father or his representatirns from showing the true nature of
the authority:7. Aud that us no title pas.,c,I to the
Ron's vendee, the administrator of the
father might lawfully lake the stock into
his o,vn possession, to he administered
with the other assets. Staples v. Bnulbury.
181
S. The power vested in thid Court to
grant license to sell real estate for tho

payment of debts is discretionary, not
imperative. Nowell v. Nowell.
220
9. License to sell real estate for the
payment of debts will not be granted
whero the clairns appear to be Larred by
the statute of limitations.
ib.
10. Nor will license be granted to sell
real estate to defray charges of administration, nnder Stat. 1821, ch. 51, sec.68,
after the lapse of four years from the
grant of letters of administration, and a
reasonable time thereafter to settle the
administration account.
ib.
11. "Whether license to sell to defray
charges of administration only, can be
granted where the testator died before
the separation of Maine from Jffossachusctts, aud the rights of heirs and creditors
were vested under the laws of the latter
State;-qua:re.
ib.
12. License under the foregoing circumstances having been granted by the
Judge of Probate, from whose decree the
heirs did not appeal, having had no
knowledge of the pendency of the petition, nor of the passage of the decree, an
appeal was granted on applicatien to this
Court, under Stat. 1821, ch. 51, sec. 65,
and the decree reversed, notwithstanding
the land had in the mean time been sold
under the license.
i/J.
13. ,vhcre an administrator in another
State appointed au agent in this, who received money belonging to the estate; it
was held that he might maintain an ac.
tion for this money, against the agent,
without taking out letters of administration here, the claim not being in his representative capacity. Barrett r. Barrett.
3-16

14. ,vhere an administrator in another
State held, in that capacity, a negotiable
note payable to his intestate and indorsed
by him in lilank; it was held that the administrator might maintain an action upon it in this State, as indorsee; sulijcct,
however, to any defence originally open
to the promissor. Barrett v. Barrett ~
ai
353
See ACTION I.

EXTENT.
See ExECUTroN 5, 6, 7, 8, 9, 10, 11.
FENCES.
1. Vnder tho Stat. 1821, ch. 44, sec.
3, rftlgulating fences, it is necessary that
the portion of fence belonging to a delinquent owner should first be adjudged
by the fence viewers insufliciout or defective, and that the owner should have
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written notice from them of thut fact,
and be requested in writing to repair or
rebuild it within six days, in order to
entitle the adjoining owner to charge
him with the expenses of rebuilding or
repairing it himself. Eames v. PatternL
fil
2. The main object of the third section of this statute is to divide the fence
made or to be erected, and assign to
each party his share ; after which tho
rights and duties of the parties are to be
regulated by the other parts of the statute.
ib.
3. The remedy given by this statute
is cumulative, and does not affect the
common law remedy which an aggrieved party may have for damages sustained by neglect of the owner of fences to
keep them in such repair as the statute
re~~~
~-

FERRY.
I. All ferries set up in this State since
the statute of 7 IV. 3, in 1695, derive
their authority solely from the license of
the Sessions. Day v. Stetson.
3G5
2. The person keeping any such ferry has no vested interest therein, beyond
the public control; the franchise itself
not being granted by the Sessions, but
only the right to receive a fixed compensation for certain services, when performed. ,
ib.
3. The Sessions may therefore license
as many ferries at the same place, as
may suit the public convenience.
ib.
4. The delegation of powers to the
Sessions does not restrain the legislature
from directly interposing, whenever the
public exigencies may require.
ib.
5. A horse-ferry is so far a work of
public interest as to justify the takin"
of private property for its establishment,
by payin" compensation to the owner.
0

~

FLATS.
1. The colonial ordinance of l G4J, exteuclin()' the title of riparian proprietors
to low"' water mark, though originally
limited to tho Plymouth colony, is part
of the common law of Maine; and is applicable wlwrover the tide ebbs and
flows, though it be fresh water, thrown
back by the influx of the sea. Lapishv.
Banrror
bank.
0

b5

2. Where the grantee is hounded by
"high water mark," he is not a riparian proprietor, and therefore not entitled to the benefit of the ordiuance..1}_/iter ~; here he rn bounded by " t\w
stream.
tb.
3. The settlers in Tiangor, who, hy
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the resolve of March 5, 1801, were to be
quieted in their possessions of a hundred acres each, al!d whose lands adjoined the river, are entitled to the flats lying in front of their respective lots, notwithstanding the full complement of a
hundred acres each was laid out to them
upon the upland.
ib.

FOREIGN ATTACHMENT.
See AssIGNMEN'f 7, 9, 10.
FRAUDS, STATUTE OF.
See ASSIGNMENT 12.
CHANCERY 3.
FRAUDULENT CONVEYANCE.
1. W conveyed certain real estate t(\
his sureties in a promissory note, by an
absolute deed, for their indemnity ; taking their written agreement, not under
seal to reconvey, on being saved harmless. The estate was worth two thousand dollars. W paid all the debt but four
hundred and fifty dollars, which the
sureties were compelled to pay, he being insolvent. Afterwards W requested
P to redeem the estate out of the hands
of the sureties, with their consent, and
take a conveyance to himself, for the
benefit of W which he did; it being further understood that P should pay such
other debts of Was they might subsequently agree upon. He accordingly
paid such debts to the amount of four
hundred and sixty dollars, for which ho
had no other security than the real estate :-Hereupon a prior creditor of W
filed a bill in equity against wtnd P,
impeaching the conveyance for fraud,
and praying a discovery and relief.The answers denied all fraudulent intent and covin, but admitted the foregoing facts. And it was held:That the transactions between Wand
his sureties was legal, and that by the
terms of it the estate vested absolutely
in them on their paying the note :2. That as between 1V and P it was
in Jaw fraudulent and void, against the
plaintiffs:3. But that here hcing no actual covin, P might lawfully charge upon the
estate all his payments and expenses actually made and incurred, under the agreement, before the conveyance was
impeached. Gardiner hank v. Wlteatmt.
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GAOLER.
&c EscAl'E 3, 4.
GUARANTY.
1. A trader in ..Uaim being about to
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purchase goods in llostm1, exhibited and
delivered to the seller a letter from his
friend in J.faine, addressed to himself,
containing among other things the following,-"For the amount of such goods
as you wish to purchase on six months
credit, not exceeding one thousand dollars, I will guaranty at two and a half
per cent ;"-upon the faith of which he
olJtaincd goods, giving therefor his promissory note payable in six months with
grace. It was held that this was not an
authority to the purchaser to bind the
writer at all events; nor was the purchaser thereby conHtituted his agent for
the purpose of receiving notice of its acceptance; but that it was merely a case
of collateral guaranty, in which seasonahle notice of acceptance was necessary, in order to charge the guarantor. Bradley v. Carey.
234
INDICTMENT.
1. Where one statute creates an offence and inflicts the pennJty ,and a subsequent statute imposes another and further penalty; an indictment for the offence may well conclude contra Jarman
stututi. Butman's case.
113
2. An indictment was for selling
"wine, beer, ale, cider, !.,randy and rum,
and other strong liquors" by retail, ,z;.
vcrsis die/ms from a certain day to another day expressed, without license; and
the defendant was found g,iilty of
the whole matter; whereas the selling
ofbccr, ale and cider by retail, dnring
a portion of the time alleged, was not
unlawful; yet the conviction was held
well.
ib.
Sec EVIDENCE I].
INFANT.
1. The voidable contract of an infant
may be ratified, after he comes of age,
hy his 1wsitive acts in favor of (he contract; or by his tacit assent under circumsttrnces not to excuse his silence.Lawson v. Lovejoy.
405
2. Therefore where an infant purchased a yoke of oxen, for which he gave
his 111.•gotiahle prornissory note; and at:
ter corning of age he converted them to
his own use and received their avails;
it was held that this was !t ratification
of the promise ; and that the indorsee of
the note was entitled to recover,
ib.

JUDGK
Sec J urry 1.
l'!L\.CTllE

G, G.

JUDGMENT.
Sec RELEASE 1.

JURY.
1. It i3 not improper for a JndgC' to
comment on the evidence, so far as he
may deem it necessary fairly to pres<'nt
the cause to the minds of the jurors.Wrtrc v. Ware.
42
2. Where the probate of a will is opposed on the ground of insanity in the
testator, this seems purely a question of
fact; and, if submitted to a jury, it falls
wholly within their province.
ib.

JUSTICE OF THE PEACE.
1. In issuing a warrant under Stat.
1821, cli. 122, sec. l1o, for the removal of
u pauper out of the Stcttc, who hcIS no
settlement therein, the magistrate per•
forms only a ministerial act, no adjudication upon" the <JUCstion of settlement heing required. Know/cs's case.
71
2, Therefore such warrant may 1'1wfully he issued by a magistrate who is an
inhabitant of the town in which the
panper resides, and which is to b(• thereliy discharged from the expense of relieving him,
ib.
3. A Justice of the peace has no authority to take the recognizance of 11
prisoner, while in custody of the oflicer
under a mitti:mus issued by another J ustice, for want of sureties for his appearance at Court, and bcfOre his cmurnitment to prison. 11/w State"· /Jcr,·y. l 7!J
4. Tho judgment of a Justice of the

peace, upon the evidence before him, is
not to he reversed unless clearly against
the weight of the evidence. Bullen 'O.
Baker.
3\JO
LANDLOltD AND TENANT.
1. J.f. made a lease to H. ofa mill and
other premises, with certain special agreements respecting n•pctirs; t.hc rent
for which, when ascertained, was agreed
to be paid to S. to whom the premises
had been m_ortgaged by J.f.-On the same
d~y JI{, assigned the l<>asc to one T. who
alterwards drew an order on the lessee
in favor of S. for the payment of whatever sums might be found due for reut ;
which was accepted. Afterwards '1'. and
II. entered into an arbitration of the
various suujccts of rent, cxpenocs all(!
repairs, pursuant to, the statute ;-on
which judgment was rendered in favor
of T. for the balance found due by the
aw11rd.-In a subsequent suit hy S. against II. for the use and occnpa.tion of
the promises, J[. tendcrccl the arnonnt
of tlti~ judgment ; hut it was held tlrnt
S. was nut l,ouud by the account thus
adjusted by the refrrees, it ht•ing res inter alias ac!a. S,nitli v. Ilall.
348
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LAST SICKNESS.
SeB

EXECUTORS

LICENSE.
Sec EXECUTORS,
MILLS 3.

3, 4.
&c.

9, 10, 11, 12.

LIMlTATIONS.
J. A recognizance having been taken
in too large a sum, by the fraud of the
conusee, and satisfaction had by extent
on the land of the debtor, the latter applied to the creditor to refund the excess,
who replied that if thci·c was any mistake he would rectify it, but he knew of
none. In an acti,m of assumpsit brought
to recover this excess, to which the general issue and the statute of limitations
were pleaded, it was held that this language of the creditor, the fraud being
proved, was sufficient to take the case
out of the statute. Morton v. Chandler.
9
2. If the plaintiff would avoid the
bar of the statute oflimitations, by having seasonably sued out process which
failed of service through inevitable accident in the transportion by mail; it is
incumbent on him to show that he previously ascertained the course of the
mail, and that a letter enclosing the precept, and properly directed was put into the post office sufficiently early to
have reached the officer, by the ordinary route, in season for legal service.
Jewett v. Greene.
447
3. The plaintiff is not bound, in
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though in the service of the mail contractors and regularly employed in changing the post horses on the great daily
route, and occasionally driving the mail
stage, is not within the act exempting
"stage-drivers" from military duty.
Littlrjicld v. Leland.
185
2. It is not the enrollment of a citizen on the muster roll of a local militia
company, but it is his residence within
its limits, which renders him liable to
do military duty therein. Such residence is therefore a material fact to be
proved by the clerk, in every action for
a penalty for neglect of military duty.
Whitmore v. Sanborn.
310
3. In a suit for a fine for neglect of
military duty, if it be alleged that the
defendant belonged to the company, and
was liable to train therein; or, was duly
enrolled therein ; this is a sufficient
allegation . of enlistment.
Bullen v.
Baker.
300
4. The proper evidence of enlistment
in a company raised at large, is the signature of the party enlisting hirnse If'.
i'.b.
5. But where the defendant, in a trial
before a Justice of the peace for neglect
of military duty in such company, admit.tad that he had always done duty in
that company and no other, and that he
was duly enrolled and legally warned ;
this admission was held equivalent to
direct proof of enlistment.
ib.
G. An allegation that the company
was drawn out for improvement in mil-

such case, to 8end to the nearest oilicer;

itary arts and exercises, must be under-

but is at liberty to send to any one within the county or precinct.
ib.
4. The eleventh section of the statute of limitations, 1821, cit. G2, which
saves lhe remedy where the suit has been
actually declared in, but the writ has
casually failed of service, applies only
to the actions mentioned in the eighth
section, which are limited to six years.
i'.b.
G. If therefore, a suit against the
sheriff for dPfault of his deputy, which,
by the sixteenth section, is limited to
four years, is not commenced within the
time mentioned in the statute, though
th" writ fail of service by inevitable accident, the remedy is gone forever. ib.

stood as intending only an ordinary
company training, and not a company
inspection and drill.
ib:

MILLS.
I. If, in an ancient mill, a new and
different machine is erected, of another
description, the operation of which is a
nuisance to the mills below ; the antiquity of the mill itself affords no protection to the new machine erected
within it, but the latter is to he regarded as an orginal and independant mill.
Simpsonv. Seauy.
138
2. In order to constitute a mill a nuisance, as erected upon tide waters, it
should a ppcar to stand within the flow of
common and ordinary tides.
ib.
3. Where the proprietors of a mill
MARRIAGE.
privilege and bank of a river obtained
See EvrnENc E 11.
license from the owner of the opposite
bank to extend their darn across the
MASTER AND OWNERS.
stream and join it to his own land, till
Sec PRINCIPAL ANIJ AGENT 2
he should want the privilege on his side
SHIPPING 2, 3.
of the stream for his own use ; it was
held that the subsequent revocation of
MILITIA.
I. The hostler at a stage-tavern, this license could not affect the right
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and interest under it. Dorl.ray r. .Nol,/r.
278
7. If such assignment ho nmde bcforP
entry for condition broken, and without
consideration ,-whether the creditors of
WATERCOURSE, 4.
the mortgagee can avoid it, they lrn.ving
no right to levy on the land as his
MONUMENTS.
property ,-qut£re.
ib.
Sec CoNvEYANcE, I.
8. Tender to discharge a mortgage,
must ho made to him who has the legal
MORTGAGE.
estate, and the right to reconvey. Tlwn'•
1. Where land, being mortgaged, was fore whore tho mortgagee ll'1s assignPd
afterwards sold hy the mortgagor, the all his interest to a st.ranger, of which the
grantee agreeing· to pay off the mortgage mortgagor has actual or implied noticP,
and giving to the creditor his own notes the tender must be made to the assignee.
\vith a surety, as collateral to the origiih.
nal debt, which still subsisted ; and the
fl. The lien created by the attachsurety in this new security was after- ment of a right in C'quit.y ofrcdC'mption
wards sued, and the demand settled by is not always limited to the amount of
compromise for a much less sum, the the jndgmcnt to be recovered; !mt may
party being poor and the debt doubtful; extend bPyond that, to the whole amount
and the grantee of the mortgagor being· for which the right may be solcl by tho
present and not objecting ;-it was held sheriff. Gilbert 1,. },ler1·i!l.
2DG
that the mortgagee was accountable for
10. Therefore, where a right in equino more than he actually received ; hut ty, while under attachment, was sold hy
that out of this sum the costs of suit the mortgagor to a stranger; after which
should not he deducted. .Johnson v. judgment was rC'covered against the
Rice.
157 mortgagor, and the right in equity was
2. If the mortgagee releas~ to a stran- duly sold on execution, by the sheriff,
ger his title to part of the mortgaged for a much greater sum than I.he amount.
premises, with the assent of the mortga- oft.he exocnt.ion ;-it was helcl that tho
gor, the residue of the land is still clrnrg- a~signee of the 1nortgag·or could not dised with the whole debt.
ih. charge the lien created by the attach3. llut if the mortgagor alien the land ment, by a tPnder oftlw amount nf the
in severalty to divers purchasers, and judgment and costs; but must tcr.c!t-r
tl,c mortgagee release to one of these the whole sum which ,vr,s paid by the
without the assent of the others, his lien purr:has0r at the shcriil"s sale.
ib.
is pro tanlo extinguished.
ib.
Sec AssIGNMENT 5, 6.
4. The Stat. lci:lO, ch. 4G2, giving to
this Court chancery jurisdiction in cases NEW TRIAL.
offraucl, trust, accident and rnistrrk0, has
1. Tho fact,· that sornf' of t.hf' jnry
not enlarged its jurisdiction over mort- misapprehended the testimony, docs not
grrges. French 1•. Sturdivant.
24G furnish good cause for a new trial. Dish5. V conveyed to O cert<iin lands, and op I'. Williamson.
IC2
at the same time took from O a written
See EvrnENCE 18.
promise, not under seal to reconvcy the
same land to V upon the payment of NOTICE.
certain monies by rt certain day. HereSec AssIGNMENT, 1, -1.
upon it was held that the written promI•'ENCES 1.
ise did not constitute a mortgage ;-that
GUARANTY 1.
the time of payment was material, and
PETITION 1.
to be regarded as of the essence of the
Poon DEBTORS 2.
contract, even in equity ;-and that afPUBLIC LOTS 1.
ter the day had elapsed, without pay\VAY 2.
ment, V had not au attaclrnl,le interest
in the premises, under any law of this
State.
ib. NUISANCE.
Sec AcTION oF THE CASE 1.
G. Where land fa conveyed in mortMILLS l, 2.
gage, and no separate obligation is givTENANTS IN COMMON 1,2,3,4.
en for payment of I.he money, a deed of.
quitclaim and release of the land, from
the mortgagee to a stranger, is sufficient OVERSEERS OF THE POOR.
J. Overseers of the poor have no auto assign the mortgage, and all his rights
of the proprietors to the head of water
thus raised and appropriated. Blanchard v. Baker.
233
Sec AtTION OF THE CASE 1.
TENANTS rn COMMON, 1, 2, 3.
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thority, as such, to intermeddle with the
property of persons who receive relief
from their towns, as paupers. F'U'!"l,i.~k
t'. Hall.
315
2. Therefore where lhe ove·rscers of
the town of B, vittutt officii, submitted
the cl11;im of a pauper to arbitration, the
awatd was held void, fot want of mutuality,
ib.

r AIUSHES.
See TowNs 5.

PARENT AND CHILD.
See SETTLEMENT 1.

PARTNERSHIP.
1. Where four out of five tenants in
common of a paper mill, for tho more
convenient management of their business, entered into an agreement that one
of their number should be sole manager,
foreman and book-keeper, another should
perform general labor in the mill, another should be engineer, and the fourth
should "collect stock and market the
paper," at fixed compensations to each ;
-it was held that this constituted a partnership of those who signed it, in the
business of making and vending paper ;
and that a promissory note, given for
stock, in the name of the company, by
the party appointed to the charge of that
rlepartment, was binding on all the parties to the agreement. Doak v. Swan.
170
See EVIDENCE 26.
PETITION.
I. The general statute of 1821, cit.
I 66, directing the manner of publishing
notice of private petitions pending before
the legislature, is merely directory, and
does not prevent the legislature from
acting, in its <liscretion, upon a different
notice, or upon none. Day v, Stetson.
365

PLEADING.
1. The grantee in a deed of conveyance brought an action of covenant against a remote grantor, alhiging a hreach
of the covenants of seisin in fee, and
good right to convey, as well as of the
covenant of warranty. To which the
defendant pleaded, admitting that he had
no right to convey, at the time of conveyance, and that his immediate grantee, under whom the plaintiff claimed,
took nothing by the deed. The plaintiff replied that the defendant was seised in fact at the time of the conveyance,
though not in fee and of right ; and
that such seisin passed by the deed to

60

473

his immediate grantee ; which was travC'rscd, and issue taken thereon.
2. ft was held that under this issue no
c·vidence was admissible to prove a
breach of the covenant of warranty ;
and that the plaintiff could not recover
on the other covenants, in his own name
as assignee, against his own allegation
that they were broken as soon as made.
Ilackt·r v. Storer.
228
3. Wlrei"e the plaintiff, in assumpsit
for use and occupation, alleged himself
to be sole owner of the premises by as.
sigmnent from M. -imd th-c defendant
pleaded that M. was the legal ownrr,
with whom he had entered into a rule
of submission of the same subject-matter, pursuant to the statute on which
judgment had been rendered agaihst the
defendant, the amount of which, with
costs, he now tendered to the plaintiff
as a subsequent assignee of M's claim
for rl'nt ;-the plea was held ill for want
of a traverse of the plaintiff's title as
sl't forth in the declaration. Smith 1,.
/foll.
34R
4. Where a new promise is relied orl
as an answer to the pica of the statutP
of limitations, the declaration is founded on the original cause of action ; and
the new promise is set forth in the replication, or adduced in evidence. Barrett v. Ba.rr~tt o/ al.
3,,3
5. In debt on a judgment of the Superior Court of Georgia, the defendant
pleaded in abatement that the judgment
was rendered against him and another,
who was still living, at Roston in Jllassadwsctts; nnd on demurrer the pica
was held ill ; for that the oth0r living
out of the state, the action was well
brought against the one alone. Hall 1,.
Williams.
434
6. In such action· the nhsent defendant should be named in the declaration, as party to the record declared
on, to avoid the effect of a plea of nul
ticl record.
ii,,
7. Where a judgment is declared on,
without a profrort, no oyer can be had. ib
See MILITIA 3.
POOR.
Sec

JUSTICE OF THE PEACE

1, 2.

POOR DEBTORS.
1. A debtor resident in the county of
Waldo, being committed to the gaol in
the county of Hancock while it was the
prison for Waldo, under Stat. 1827, cit.
a54, establishing the latter county, gave
bond in common form, for obtaining the
debtor's libnties, and returned to his
home. The prison in W1ilrlo was subs,.,
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quently completed, and accepted by the
Court of Sessions, and the prison limits
restricted to the county lines. After
this, the debtor went out of the limits of
Waldo, to the gaol in Hancock, for the
purpose of taking the poor debtor's oath,
which was there administered.
2. And it was held that he was not
bound to take notice of the doings of the
Court of Sessions in accepting the gaol,
&c. no public notice thereof having been
given ;-and that the bond was not bro•
ken. Lewis v. Staples.
173
3. The Stat. 1822, ch. 20!). prescribing
a mode in which an imprisoned debtor
may obtain his liberation from close confinement, hy giving a bond to the creditor, has not excluded all other modes;
but has left the parties to adopt any other, not contrary to law. Kavanagh v.
Saunders.
422
4. Therefore where a debtor, committrd on mesne process, gave bond to the
creditor, conditioned not only that he
would not depart without the exterior
limits of the gaol yard, but also that he
would " surrender himself to the gaol
keeper, and go into close confinement
as is required by law;" it was held that
this last condition, not being required by
the statute, did not vitiate the bond ;
and that heing insensible and uncertain,
it might be rejected, without affecting
the validity of the residue us a statute
bond.
ii,.
5. From the time of the passage of
Stat. 1822, ch. 200, to that of Stat. 1831,
ch. 520, a debtor committed on mesne
process, might bo enlarged by giving
either a bail bond for his appearance, or
a bond conditioned not to depart without the exterior limits of tho gaol yard.
ib.
6. Where a debtor, committed on
mesno process, gave bond reciting that
he was then " a prisoner at the suit of
M. K.," and conditioned that he would
not depart out of the exterior limits of
the gaol yard, the description of the suit
in the recital was held sufficient.
ib.
Sec BoND I, 2, 3.

PRACTICE.
1. To sustain a motion for the rejection of an award, on the ground that
improper testimony was admitted by the
referees; it is not enough to show that
such testimony was admitted, unless it
also appear that it was objected to by
the party. Patten v. Ifunncwfll.
HJ
2. Where a motion was made in tho
court below for the rejection of an award
made under a rule of court, because the
refereo received th,· t<'stimony of the ad.

verse party in support nf his own churn
and the Judge was of upinion that this.
if proved, constituted no sufficient cause
for rejecting the report; and therenpon
the objector omitted to offor proof of tlw
fact, but took exceptions to the opinion
of the Judge, the report being accept.
ed ;-it was held that the party w:ts not
entitled to the relief sought by the ex•
ceptions, because of that omission. ib.
3. The rule requiring that the party,
offering n deposition taken out of the
State and not under a commission, must
prove the official character of the person who took it, was made to prevent
management and imposition, and to af~
ford reasonable satisfaction to the court
that the transaction was conect and fair
Savage v. Balch.
27
4. Therefore where such deposition
was taken at St. Stephens, in New Brunswick, the adverse party living in the adjoining town of Cala,is, and attending
the caption, without objection, the court
presumed that he was acquainted with
the person and official character of the
magistrate, and admitted the dcpositi,;n
without other proof.
-,b
5. It is the right and duty of'the J udgc
before whom an issue of fact is tried, to
determine which jury slmll try the
canse,-to discharge the jurors at his
pk•asure when they cannot agree,-to
excuse jurors when he thinks propcr,and to call over a juror from one jury to
serve on another at his discretion. Ware
v. Ware.
42,
G. Whether his decisions and orders
in any of these particulars can be revised by a bill of exceptions,-duhitatur,they being matters of judicial discretion,
rather than matters of law.
ib,
7. Where, in an appeal from a decree
of the Judge of Probate establishing n
will, an issue is formed to the jury upou
the sanity of the testator, the opening
and closing of the cause belonrrs to the
executor.
ib
Sec EXECUTION 4.

PRINCIPAL AND AGENT.
1. Where one delivered his horse to a
private agent, to be sold for the owner's
benefit, and the agent sold him to his
own creditor, in payment of his own
debt ;-it was held that the owner's property was not thereby devestcd, and that
he might maintain replevin for the
horse, even against a subsequent vendee. Parsons v. Webb.
38
2. The managing owner of a coasting
vessel, let to the master on shares, and
employed in a distant place in the woodtrade, wrote a letter to a thirrl person,
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requesting him to "say to E. [the master of the vessel,] that Ire had better buy
a load of good wood on the best,terms
he can, if he can get a deck load of hay
on freight;"-which was held sufficient
authority to the master to purchase on
account of the owners, according to the
terms of the letter. Hntlwrn v. Curtis.

356
3. Where one was constituted agent
of the owners of a paper mill, to " make
sale of the paper and collect stock" ;
and he purchased a bale of cloth on credit, intending to sell it at a profit for the
common benefit, in exchange for paperrags; for which he gave a promissory
note in the name of the company; it
was held that such purchase was not
within the scope of his authority; and
that the ow11ers were not bound. · Thomas v. Flai·ding.
417
4. The declarations of the agent in
such case are not admissible to prove
that the cloth was applied to the use of
the company, in order to charge the others as joint promissors with himself. ib.
5. A sheriff, being liable to answer for
certain defaults of his deputy, and being
insolvent, delivered over to his own sureties, who had already suffered damage,
the deputy's official bond, with authority
to put it in suit, and apply the money to
their own indemnity. They appointed
one of their number as agent to defend
all suits which might be brought against
them, and pay such demands as he might
judge advisahle. The deputy's hond
was then put in suit, and judgment rendered for the whole penalty, and execution awarded and issued for a lesser sum,
being the amount of damages for existing breaches. Upon payment of this
lesser sum by a friend of the deputy, to
the ag·cnt, the latter assigned to him the
judgment. <lesig·nated only by the names
ol the parties and thu term in which it
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PRINCIPAL AND SURETY.
1. The liability of the surety, in o.
bond conditioned for the official good
conduct of a deputy sheriff during his
continuance in offic,;,, extends as well to
defaults committed after, as before, the
death of the surety. Gi·ccn v. Young. 14
2. Where it was the usage of a Lank
t0 suffer the accommodation notes of its
debtors to remain over-due, the interest
being paid in advance ut every return
of the period of renewal, an<l one of
its former directors, conusant of the
usage,and acquir.sci_ng in it,becarne surety on a note to the bank, which was afterwards suffered thus to lie over for
more than two years, until the principal
became insolvent ;-it was held that this
was not such a giving of new credit to
the principal as discharged the surety.
Strafford Bank v. Cr,,sby.
Hll
3. Where the bond given by a collector of taxes contained a recital that he
was duly chosen, and was conditioned
for the faithful discharge of his duty; it
was held, in an o.ction on the bond for
not paying over monies collected, that
the sureties could not controvert the leg:ility of the meeting at which he was
chosen, nor the validity of his election,
nor the lego.lity of the assessment of the
t:ixes, antecedent to their commitment
to him; nor any act of the town for
which they themselves would not be liable in consequence of their surctyship.

334

l'urd ·v. Clough.

See

CONTRACT
EXECUTION

4.
11.

PUilLIC LOTS.

I. Where a warrant for the locution
of public lots under Stat. 1821, ch. '11,
directed the com mi ttce to give notice tu
all persoi1s concerned, who were know11
11nd living within the State, instead of
requjrin;; them 10 publish and post up
general
not,ficulions to aJI persons, in
was rendered.
6. Hereupon it was held tlw.t the au- the terms of that statute; 1111d they rethority gr:i.ntccl by the sheriff was not turned that taey had given the notice
gufficient to authorize a. tltGclnrge of the required by their warrant; the location
whole penalty of the bond, m1lcss it was was l1t,ld bad ; and the proceedings quash135
necessary for their indemnity, which ed. The State v. Bnring.
w:i.s not the present case ;-and tlw.t if it
wcrn, yet the agent had no sufficient au- RECOGNIZANCE OF DEBT.
i:i.c Assur,rps1T 2.,
thnrity to assign the judgme11t. Jldrrnzs
v. Gould.
43tl
Sec Cu~T:lACT G.
RELEASE.
1. Where jurlgmcnt is rendere<l fur
Ev101<:NCE 24, 27 ~ 2,S.
the wlwle penalty of a bond, to slam] as
ExEcuTou.s, &c. G, G, 7, 1;3.

I
1, 2.

GUAllh.NTV
SHEHil"F

· \V1uT, 2.

security against further breaches; uud

upon a hearing in chancery

11

<lecn.:e i:;

nuL<le. that execution Lu iGsiletl fi.:r n le:::s,_:>r sti1n, Leing Llw a.,nount of exi;:;t.iug
d..11uagcs; un<l the plaintiir: in consl<lCr-
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ation of th~ 1•ayment of this sum, releases "the judgment" without more saying ;-qurere whether the release extends
beyond the judgment or decree in clrnnccry for the lesser su1J1. .!ldarnsv. Gould.
408
Se.e AssIGN!\IENT G.
MoRTGAGI: 2, 3, G.
TOWN 1.
REFEREES.
See

ARBITRAMENT AND AWARD.

REPLEVIN.
·

See

AcTION

I, 2.

PruNCIPAL AN.D AGENT

1.

REVIEW.
1. The Stat. 1821, ch. ()7, regu.lati1ig
reviews, does not apply to a judgment
rendered in the Court of Common Pleas,
upon demurrer, from which an appeal
was claimed, but by mistake was not
entered, the remedy, if any, being by
writ of error. Elden v. Cole.
211

SALE.
1. Wlwn a sale is made without warranty and without fraud, and the reasonable and jus_t expectations of the purchaser as to the quality are disappointed;
if, nevertheless, he receives the article
without objection, he is fo1ble for the
price agreed. Goodfllle v. Butman. 116

SESSIONS. COURT OF
See FERRY 1, 2, 3, 4.
WAY 1, 2, :3, 4.

SETTLEMENT.
1. The wife of an insane pauper in
Kennebunk left him in 1800, and returned to her father's house in JYcicficld,
where she was soon after delivered of a
son. She and her son were supported
by her father, at his house, for about
eight years, when she left that town
and removed from this county, to which
she never returned. Her husband died
in 1820; and the boy continued to live
with and be supported by his grandfather, till 182:J. Herc upon it was held
that the boy was emancipated by his
mother ; aud therefore acquired a settlement by his dumicil in J\'cwjicld, at the
passage of .~tat. 182I, cit. 1:22. Wells 1·.
Kennebunk.
200
Sec Do"11c11. t.

tiers of certain classes, their heirs and'
assigns, and the quantity of land which
ought to be confirmed to them, he reported a list of different descriptions of
persons, with the number of acres against their names, and among others,
" to the heirs of J. S. 200 acres"; which
report was accepted by the Resolve of
.March 8, 1804, and the several tracts
therein mentioned were thereby "confirmed and granted" to the proprietors.
and settlers, and their heirs and assigns
respectively ; and tlie selectmen of Sulliran were authorized, upon the payment of a certain small sum by each
person entitled, to releas;, to· such person, " and to his or their heirs and assigns," the title and interest of th? Commonwealth in the land-.!. S. had previously deceased, having devised his.farm,
consisting of the tract above designated,
to his wife for life, with remainder to
two of his sons. The selectmen made a
deed of release to "the heirs of J. S."
without other description_
Hereupon it was held,-That the titre of the Commonwealtb
passed to the proprietors and settlers, by
the RPsolve, without deed, upon the
condition subsequent of payment of the
money:2. That the resolve eruired to the benefit of the assignees and. devisees of the
proprietors and settlers therein named,
who were entitled to deeds from the selectmen; the word "and" being construed" or," to effectuate the intent of
the grant:3. That J. S. had an interest in the
land, capable of being devised; and that
his devisees were entitled to hold the
land, against his heirs at law. Sarge>//,.
v. Simpson.
148
Sec FLATS 3.
SHERI Fl<'.
1. In order to charge the sheriff, under Stat. lb2l, ch. U2, sec. 3, with thirty
per cent. interest on. monies coll!)cted by
him and not paid over upon denrnnd, it
is necessary that the demand he made
by a person having authority to receive
the money and execute a legal and valid discharge. And whether such discharge should not also be made out arnl
offered to the sheriff,-qiurre. Bu.lfincli
" Balch.

13:3

2. Therefore where the creditor's attorney of record wrote to a third p<'rsun
requesting him to make a formal deSETTLERS.
1. 'l'he General Court of Massaclrn- mand of the money, and to take a minHetts having appointed a Commi,;siorrnr ute of the officer's answer, without more
to survey the town of Sullivan, and re- saying; this was holden insufficient. ib.
/:.cc AcnoN 3.
port the number of proprietors and set-
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ARREST 1.
BOND 1,2, 3.
CONSTITUTIONAL LAW 1.
EVIDENCE 1, 2, 3, 15, 16.
UMITA'UONS 5.
PRINCIPAL AND AGENT 5, G.
PRINCIPAL AND SURETY I.

SHIPPING.
1. The owner of a minor part of a vessel having refused to consent to a proposed voyage, his share was appraised,
and a bond given to him by the other
owners, conditioned that at the end of
the voyage, which was to the West Indies and back, they would restore him
his sh!lre in the vessel, unimpaired, or,
if she should be lost, would pay him the
appraised value. Instead of retur:eing
her directly from the West Indies, they
tlmployed her several months in trade
from thence to southern ports and back,
and thence home. Hereupon it was
held,-that the obligee might maintain
an action on the bond for the detention
of the vessel ; and that the rate for
which she might have been chartered
was a reasonable rule for the estimation
of damages. Rodick v. Hinckley.
274
2. The master of a vessel, being in a
foreign port, has authority to borrow
money on the credit of his owner for the
necessities of the voyage, though the
necessity arose from his own misconduct. Descadillas v. Harris.
298
3. Where the master, being consignee of the cargo, on his arrival at a foreign port, inquired at 'the custom house
what would be the amount of the duties and charges there payable by him,
ai;id retained for that purpose, out of the
proceeds of his outward cargo, the sum
thus ascertained, investing the residue
in a return cargo; but after being ready
for sea, dis,covered that the sum computed at the custom house was too small
by three hundred dollars ;-it was held
tliat this constituted a case of necessity
sufficiently strong to authorize him to
borrow the deficiency, on the credit of
his owner.
ib.
See EvrnENCE 20.

477

1834 1 ch. 44, § 3-fences,
51, § 25-last sickness.
51, § 28-executors, .ye.
51, § 65-appeal,
51, § 68-license to sell,
52, § 18-tender,
59, § 30-costs,
60, § 3-execution,
G2,
limitations,
67,
reviews,
72, § I-bastardy,
78,
referees,
92, § 13-sheriff,
- 118, § 12, 24-highways,
- 122, § 2--poor,
-122, § 18
"
-122, § 19,20"
- 135,
parishes,
- 166,
p.etition.s.,
1822, - 209,
poor debtors,
1827, - 354,
Waldo co.
1830, - 462,
chancery,

81
167
22
220
220
167

138
207
447
211
163
165
133
137
200
71
315
334
365
42'-!
173
246

IV. Private Statutes.
1830, ch. 89,
- - -114,

Bath ferry,
365
Brunswickroad,29'2

V. Resolves.
March 8, 1804,
Settlers,

TAXES.
See

Evmlll'CE 10.
PRINCIPAL AND SURETY

148

3.

TENANTS IN COMMON.
1. If one of two tenants in common of
a mill use it to the nuisance ofa stranger; the other owner, not actually participating in the wrong, is not liable.Simpson v. Seavey.
138
2. Thus where four owned a sawmill, in the body of which three of them
erected a lath-mill for their separate use,
the rubbish thrown fo>m which obstructed the mills below, it was held, in an
action of the case again.~t aU the owners of the saw-mill for this injury, that
the fourth owner, having no interest in
the lath-mil!, was not liable.
ib.
3. If two pers,ons own separate saws
in tl\e same mill, under each of which
they severally erect separate lath-mills,
for their several use, the rubbish thrown
STATUTES ClTEDAND EXPOUN- from which becomes a nuisance to the
mills below ;-whether they can be
DED.
I. Statutes of the United States.
jointly sued for tl1is nuisance, dubitatur.
ib.
Jtfay 8, 1792, § I-Militia,
310
4. But if they be suedjointly,andone
" -- § 2
"
185
die before plea pleaded, 1t seems the action may be pursued against the surviII. Constitution of Jtfaine.
ib.
Jlrt. 2, § 2--freedom from arrest,
187 vo~, for his separate acts.
Sec WATERCOURSE 5.
Ill. Sta(utcs of Maine.
1821, cit. 38, § 3-nuncupative wills, 167 TENDER.
- - - 41,
public lots,
135
1. In order to constitute a good tllJI·

A TABLE, &c.

478

cler, it is essential that tho offer be unconditional ; and that tho money or
other thing to be paid be actually produced; unless tho creditor dispense with
its production, either by express declaration, or other equivalent act.-Brown v. Gilmore.
107
2. Thus where one gave his promissory note for sixty dollars, payable in
neat stock at a certain day and place ;
and meeting the creditor on the day of
payment at another place, told him that
the stock was ready for him on a neighboring farm, provided he would take
forty eight dollars worth in full for the
note, denying that any more was clue;
which the creditor refused, asking "why
he did not bring on tho cattle if he had
any" ;-it was held that this was not a
good tender.
ib.
3. Where it was the usage of a town
to liquidate its debts by an order drawn
by the selectmen on its treasurer, in favor of each creditor; and such an order
was drawn and tendered to a creditor of
the town, who well know the usage at
the time of contracting, but who refused to receive tho order because it did
not cover certain di~puted items of his
account ;-it was held, that this was
not a sufficient tender to bar the creditor
from pursuing his remPdy on the original demand. Benson v. Carmel.
110
See MoRTGAGE 8, 10.
TIDE WATERS.
Sec

FLATS
MILLS

1, 2.
3.

TIME.
J. When a month is referred to in legal proceedings, it will be understood to
Le of the current year, unless, from the
connexion, it is apparent that another is
intended. Tillson v. Rowley.
IG3
!:ice MORTGAGE 5.

TOWNS.
1. It is competent for a town, in its
corporate capacity, by a vote of the majority, to release a debt, as well as to
contract one. Ford v. Clouglt.
334
2. If the return on a warrant for calling a town meeting docs not show how
the meeting was warned, it will be presumed, in the absence of' other proof',
that it was warned in the mode ao·reed
upon by tlte town.
ib.
3. It is no valid oLjection to such return, that it bears dute on the day of tho
meeting.
ib.
4. An article in the warrant for u town
1nceting, "to see wliat nwasures the
town will take to build" a certain bridge,
0

" or any matters and things relating
thereto," was held sufficient to authorise the raising of money for that purpose.
ib.
5. A town, legally assembled in its
corporate capacity, may lawfully raise
money for parochial purposes, as well
since the Stat. 11:321, ch. 135, as before.
ih
TRUSTS.

See

EVIDENCE

2f,.

WAIVER.
Sec B1LLB OF EXCHANGE,

4"c. 3, 1.

WATERCOURSE.
1. The right to use tho water of a
stream for domestic purposes, watering
cattle,and irrigation,is to be so exercised
as not essentially to diminish, or unreasonably to detain tho water. And
the right of using it for this latter purpose will not justify the taking of water
for other purposes, to the injury of' other proprietors.
Blanchard v. Baker.
233
2. In an action of the case for diverting a water-course, if the unlawful diversion be proved, the plaintiff is entitled
to recover, without proof of actual damaO"c,
ib.
0
3. Whether aquatic rights arc acquired by mere prior occupancy, not continued for twenty years ;-qua:rc.
iu.
4. The owner of au ancient mill way
change the character and use of his
mill, at pleasure, without impairing his
right to the waLr; if lw does not thereby injure his neighbor's mill, and returns the water again t0 its ancieut
channel.
·ib
5. One tenant in common may hav,·
an action of trespass on the case against
his co-tenant., for diverting the walt•r
from their common mill, for separate
purposes of his own.
ib.
Sec CosTs 3, 4.

WAY.
1. In the establishment of a new public highway, the allowauce of a reaso11
able time to the town through whil'li it
leads, to make it passable, pursuant t.,,
Stat. 1821, ch. 118, sec. 12, is indispensable; without which any ulterior proceedings Ly the Sessions, nuder sec. ~1
of the same statute, will be erroneous
and void. Ex JMrte Euring.
Ll7
2. Nor can such ulterior proc('cdin:_:·,,
legally be had, without previous noti~c
to the town.
z/1
3. A petitioner for the locatiun of u
county road, is irwligilile as um· c;f (he·

A TABLE, &c.
locating committee ; and his appointment vitiates the subsequent proceedings. Ex partc llincklcy.
146
4. On an application to the County
Commissioners to lay ont a town road,
in the nature of an appeal, founded on
the unreasonable refusal of the select•
men, the unreasonableness of their refusal should he adjudged by the Com•
missioners, and entered of record, as the
foundation of their jurisdiction, or it
will be error. Ex parte Pownal.
271
/,cc CERTIORARI 2.

WILL.
Sec

EVIDENCE

6, 8, 10.

JURY

47H
2.

WITNESS.
Sec

EVIDENCE

1, 2,3, 4, 5,20, 21, 23, 27.

WRIT.
1. The indorsemcnt of n writ thus, "Jl
B by his attorney,"-is not a sufficient
compliance with the statute, for want of
the attorney's name. Harmon v. Watson.
286
2. The employment of an attorney at
law to commence an action, docs not,of
itself, give him authority to indorse the
writ with the name of the plaintiff. ib

